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Oomposition  of  the  Gourts  reported,  dtuing  the  period  oorered  by  this  Tolamu 

MAINE — BupREKB  Judicial  Coubt. 

Hon.  Jaws  A.  Petkbb. 

ABSeOIAXB  JUBZIOn, 

Boir.  Charles  W.  Walton,  Hoir.  Aktbuab  Libbkt, 

Hon.  Chabxes  Danforth,  Hon.  Ldciuub  A.  EiautT, 

Hob.  Wiluau  Wikt  Virgin,  Hon.  Bnoch  Fosteb, 

Hon.  Thomab  H.  Habkbll. 


NEW  HAMPSHIRE— SnpREMB  Coum. 
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Abbociati  JmxioaB, 
Hon.  William  H.  H.  Allen,  Hon.  Lewis  W.  Clabe. 

Hon.  Ibaao  W.  Snrra,  Hon.  Isaac  N.  Blodobtt, 
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VERMOI^'T— SnFRHUB  Coubt. 

OHEMT  JUBTIOIi, 
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Hon.  Wheelock  O.  Vbazet,  Hon.  BnaasLL  B.  Tabt, 
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XABSACHUSETTS— Sufremb  JmncuL  Ooubt 
Cbikt  Jun'iCM, 
Hon.  Habcdb  Morton, 
absooutb  jubcioxs, 
Hon.  WAisraDOB  A.  Field,  Hon.  Chasleb  Allen, 

Hon.  Chaslbb  Dktbnb,  Hon.  Outbb  Wbndkll  Holmbb,  Jb. 

Hon.  Willuu:  Allen,  Hon.  Wxlluh  B.  Oabdnbb. 


BHODE  ISLAND— Supkbkb  Coubt. 
CHisr  Jdstzob. 
Hon.  Thomab  Ditbfeb. 
Abbooiaxx  Jcsxiont. 

Hon.  Chabtsb  Mattbson,  Hon.  Pardon  E.  Tillinghabt, 

H<»r.  John  H.  Btihebb,  Hon.  Obobgb  A.  Wilbur. 


CONNECTIOnr— SupREHCE  Coubt  of  Errors. 
Cajxr  Jtjstics, 
Htnr.  John  Duanb  Pabk. 
Jusoxs, 

Hon.  Elisra  Carpenter,  Hon.  Dwioht  IjOOmis, 

Hon.  Dwioht  Whitefield  Pardee,  Hon.  Milbb  Tubbt  Obangeb,* 

Hon.  BiDNET  BuBB  BEABDSLET.f 
•BMlffned  Hsrob  1,  UB7.  t  Eleoted  b)r  Legislature  lAurtdi  1, 1887. 
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New  Enqlaitd  Reportbb,  Yoldmb  8. 


Page  ISO.  toft  polamta.  ItM  38  ud  SI.  ttrike  oat  "with  Mr.  WOliaum  P.  BhwIllaW, 
Jr.,"  and  traosfer  following  brief  to  page  187.  left  column,  after  "ifr. 
Charles  Acton  Ive**  for  defendaot." 
268,  left  column,  line  12  from  bottom,  for  "  1  New  Eng.  Rep."  read  "  2  New  Eng. 
Rep.  450." 

835,  left  column,  line  11  of  bead  notes,  and  right  column,  llae  11  from  bottom, 
strike  out  "  them  and." 

870,  right  column,  line  18  from  bottom,  for  **  BUller  "  read  **  W.  AUeo.'* 

871,  right  column,  line  4  from  bottom,  for    Gro^e  "  read  •*  Gove." 
874,  left  column,  line  6  of  head  note  2,  tranapoBe  "to"  and  "by." 
4G9,  left  colnmD,  Bubstltnte  for  head  note  8  Uie  following: 


8.  A  Jadflrment  rendered  M»but  the 
•D^neer  of  the  present  puuntlff  In  a 
former  aetfatn  brought  by  the  present 
defendant  for  dajnuee  for  injury  to 
his  heifer,  having  beenheld  on  demurrer 
not  to  operate  as  an  estoppel  of  plain- 
tiff in  this  action  brought  against  de- 
fendant for  a  maliclona  proMeation, 
was  not  admisaible  in  evidence  on  the 
subsequent  trial  of  this  case  as  tendingto 
■how  that  defendant  had  a  cause  of 
action  atfaJnat  tlie  engineer  of  the 
plaintiff  in  the  suit  in  which  it  was 
rendered. 


008,  left  column,  line  2,  and  Oil,  right  column,  line  20  from  bottom,  for  "dta- 

aUowed'  read  "aUoviedJ" 
615,  left  column,  line  1,  for  "debtor"  read  "creditor." 

697,  left  column,  between  lines  8  and  9  insert  "ifitwra.  lAoas  ft  JeaaiBcs  for 

plaintiff,  appellee:" 
725,  left  column,  line  80,  for  **  10  **  read  "  104." 

770.  right  column,  8d  head  note,  first  line.  Insert "  If  "  between  ' '  father"  and  ■  *  the;" 
uid.  In  second  line  below  that,  for  "and  is  herself  then"  read  "it  is  because 
she  then  is." 

773,  left  column,  line  84,  for  **  the  mother  is  "  read  "  If  the  mother  Is  then."  and  in 
next  line  for  "and  Is  herself  read  "it  Is  because  she  Is."  (Judge's  change 
since  filing  opinion.) 

784,  right  column,  line  6  from  bottom,  for  "  mortgagee  "  read  ''  mortgagor." 

820,  left  column,  line  12  from  bottom,  for  "  interpretati<Hi "  read  "interpolation." 

846,  left  column,  line  20,  for  "  as  "  read  "  or." 

867,  left  column,  line  16,  strike  out  "2." 

018,  right  column,  line  6  of  head  note  1,  and  page  990,  right  column,  line  10,  for 
"  defendant "  read  "  plaintiff." 


If  tBft  reader  will  imfliainatdy  make  the  above  correotioos  with  pen  and  ink  he  idll 

confo-  a  favor. 
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HASBACHUSBTTS. 

SUFBBMB  COCBT. 

COMUOITWEALTH  of  MaeBachuaetts 
e. 

Wniiam  Bour  BRIANT,  alia$  William 

O'Erioe. 

1.  An  inatrnetlon.  in  a  criminal  prosecu- 
tion, to  the  effect  that  a  uUe  of  intoxi- 
cating Uqaora*  although  illag^al,  by  a 
bartender  iu  his  master's  shop  and  in 
the  regular  course  of  his  master's  lawful 
biuiness,  la  prima  Ikde  a  sale  by  the 
master,  is  erroneone. 

( Woroeeter  Filed  October  21, 1S86.) 

ON  defendant's  exceptions.  Strained. 
Complaint  for  unlawfullj  spiling  intoxi- 
cating liquors  to  a  minor. 

The  queatioiu  presented  are  stated  in  the 
(pinion. 

Mr.  ^oha  K.  ^layer*  for  defendant: 
The  instruction  ^ven  to  the  jury  was  wrong; 

it  cannot  be  assumed  against  defendant  that  he 

auttaorbed  ih»  illegal  as  well  as  the  legal  acts 

of  his  agent. 

Commonuieaith  t.  Putnam,  4  Orar,  16;  State 

V.  Burke,  3  New  Eng.  Rep.  618;  k  C.  4  Atl. 

Rep.  7fll. 

DefendBTit  might  be  liable  in  dvO  damages 
(or  his  agent's  acta,  but  never  for  his  criminal 
intent. 

George  t.  Oobgff.  128  Mass.  369. 

Mr.  Edgrar  A.  Sherman.  Attjf-6en.,  for 
the  Commonwealth: 

The  instructions  given  by  the  court  concern- 
ing the  defendant's  uabilitj  for  acts  of  his  agent 
were  su£Bciently  favorable  to  him,  and  fall 
wlthhi  the  requirements  of  Cffmmonteealth  y. 
Waeitndotf,  141  Mass.  370  (1  New  Eng.  Rep. 
530). 

It  was  a  question  for  the  jury  to  decide, 
whether  the  defendant's  instructions  to  his  bar- 
tender were  made  in  good  faith. 

Oennmonaealth  v.  WachauioTf,  vbi  supra. 

Whoever  has  a  Ucense,  whether  he  conducts 
the  btudneas  personaUy  mr  by  his  servants,  Is 
bound  at  his  own  peril  to  keep  wfthintbeterms 
of  it. 

Cmttmonwealth  v.  Bblmeg,  119  Hass.  197; 
CommonvMttth  v.  Vhrig,  188  Mass.  493;  Cemr 
monwalth  v.  Keilep.  140  Mass.  441. 

Holmes,  J.,  delivered  the  oidnioa  of  the 
court: 

This  is  a  complaint  for  unlawfully  selling 
intoxicating  liquors  to  a  piinor.  The  court  as- 
sumed that  the  case  was  governed  by  Oomm^m- 
weaUh  v.  Waehendtrrf,  141  Mass.  370  [1  New 
Eng.  Rep.  530],  and  instructed  the  jury  tliata 
sale  by  the  defendant's  bartender  nught  be  ex- 


plained by  showing  that  it  was  not  authorized 

by  the  master,  or  was  done  in  violation  of  hut 
orders  and  against  his  will. 

On  the  question  of  authority,  the  defendant 
asked  for  a  ruling  that  "  agency  for  any  other 
purpose  will  not  warrant  a  presumption  or  in- 
ference of  agency  to  illegally  sell  liquor."  The 
court  ref  usen  the  ruling  and  instructed  the  jurj' 
in  substance  that  a  sale  of  intoxicating  liquors  Irr 
a  bartender  in  his  master's  shop,  and  in  the 
regular  course  of  his  master's  lawful  business, 
is  prima  facie  a  sale  by  the  master,  although 
the  sale  is  an  illegal  sfue,  but  that  such  a  sale 
may  be  explainea  bv  showing  that  it  was  not 
authorized.  Even  ii  the  ruling  requested  was 
wrong,  we  think  the  inabuctioo  given  was  too 
far  in  an  opposite  direction.  For  although  we 
should  adroit  that  a  jury  might  be  warranted 
in  inferring  that  such  a  sale  was  authorized,  it 
would  not  follow  that  a  court  could  rule  that 
there  is  a  presumption  of  fact  ttiat  it  was  so. 
which  is  the  purport  of  the  instruction  fairly 
construed.  The  proposition  that  there  is  evi- 
dence for  the  jury  to  consider  is  not  identical 
with  tiie  proposition  that  the  evidence,  if  be- 
lieved, raises  a  presumption  of  fact.  The  prop- 
osition that  there  is  evidence  to  be  considered 
imports  that  there  may  be  a  presumption  of 
fact.  But  generally  it  must  be  left  to  the  jury 
to  SB^  wheuier  there  is  one,  and,  in  many  cases, 
that  IS  the  main  question  whidi  they  have  to 
decide. 

The  facts  that  a  man  employs  a  servant  to 
conduct  a  business  expressly  authorized  by 
statute,  and  that  the  servant  makee  the  unlaw- 
ful sale  in  the  course  of  it,  do  not  necessarily 
overcome  the  presumption  of  innocence,  merely 
because  the  business  is  liquor  selling,  and  may 
be  carried  beyond  the  statute  limits.  See  (hm- 
wumtBealtk  v.  PutTtam,  4  Gray,  16;  Comvum- 
toealth  V.  Dunbar.  9  Gray,  298. 

It  is  true  that  a  master  would  be  liable  civilly 
for  such  a  sale  as  supposed  in  the  instruction, 
but  his  civil  liability  exists  even  when  be  pro- 
hibited the  sale,  and  therefore  it  does  not  stand 
upon  a  presumprion  that  he  authorized  the 
sale,  but  upon  the  general  ground  for  a  mas- 
ter's liability  for  the  unauthorized  torts  of  his 
servants,  whatever  that  may  be.  George  v. 
Qobey,  128  Mass.  389;  Hoberge  v.  Bumham,  134 
31ass.  377;  Pub.  Stat.  chap.  100,  §  34.  See 
Byington  v.  Simpaon,  184  Mass.  169,  170. 

OommonwealtA  v.  Holmes,  119  Mass.  195, 
cited  for  the  prosecution,  went  no  farther  than 
to  decide  ttiat  evidence  that  the  defendant's  son 
and  clerk  sold  intoxictrtlng  liquors  in  a  pubUc 
house  kept  hj  Uie  defendant  was  evidence  of 
s  sale  by  the  defendant  aufflcient  to  be  sub- 
mitted to  a  jury.  See  also  Gommontoealth  v. 
Edds,  14  Gray,  40S. 

Nothing  was  said  as  to  a  presumption  of  fact. 
The  evidence,  too,  was  stronger  than  in  the 
I  case  at  bar,  for  there  the  defendant  set  up  no 
1  license;  any  aale  was  unlawful,  and  the  ques. 
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tion  was,  whether  the  defendant  gave  authority 
to  his  clerk  to  sell  at  all.  It  might  well  be 
thought  that  the  clerk  would  hardly  undertake 
to  sell  in  the  way  of  business,  in  his  employer's 
house,  without  some  authority.  But  it  is  ob- 
viously much  more  likely  that  a  serraot  em- 
ployed to  make  lawful  sales  should  occasion- 
ally go  beyond  his  authority,  which  he  might 
<lo  bv  his  taking  a  minor  for  an  adult,  than  he 
should  go  into  a  wholly  unauthorized  business. 

Coimmnirealih.  v.  A'ichaU,  10  Met.  259,  prob- 
ably suggested  the  ruling  of  the  court,  and  is, 
perhaps,  a  little  nearer  the  case  at  bar  than 
Commonuxalth  t.  Holma,  as  the  defendant 
seems  to  have  sold  liquors  wholesale,  and  to 
have  employed  his  clerk  in  that  business,  al- 
though Dot  licensed  to  sell  at  retail.  The  court 
in  sustaining  the  defendant's  exceptions  said 
that  a  sale  at  retail  by  the  clerk  was  "only 
prima  facie  evidence  "  of  a  sale  by  the  master. 
It  hardly  said  and  could  not  have'  decided  that 
such  a  Site  was  prima  fane  a  sale  by  the  mas- 
ter, or  that  it  raised  a  presumption  of  fact. 
Moreovor,  if  it  were  held  that  there  was  such  a 
presumption  of  fact  in  cases  like  Commcit-mnWi 
V.  Solmet  and  Commonwealth  v.  Nichols,  it 
would  not  follow  that  there  was  the  same  pre- 
sumption in  the  present  case,  still  less  that  it 
was  so  plain  that  the  jury  could  be  instructed 
to  act  on  it.  Such  presumptions  are  questions 
of  fact  and  of  degree. 

Bxe^inmt  tutiainid. 


COMMONWEALTH  of  Massachusetts 

c. 

James  STEVENSON. 

1.  An  instruction  to  the  effect  that  a  Mle 
of  intoxicating  Uquer  to  a  minor,  by  a 
bartender  in  the  conrse  of  his  master's 
lawfnl  basiness,  raisea  a  premmption 
of  fact  asahiBt  the  naeter.  Is  erro- 
neons. 

2.  A  person  may  testify  to  the  date  of  his 
own  birth. 

(Woroerter  Filed  October  SI,  188Bb) 

ON  defendant's  exceptions.  SmUtined. 
Ck>mplaint  for  unlawfully  selling  intoxicat- 
hig  liquors  to  a  minor. 

The  question  presented  is  stated  In  the  opin- 
ion. 

Mr.  John  R.  Thi^er.  for  defendant: 

The  precise  day  of  Bobbins'  birth  was  the 
material  issue  in  the  case.  Whether  a  witness 
can  testify  as  to  the  precise  day  of  his  birth  has 
never  been  decided  in  this  State. 

HiUv.mHdge,  126  Mass.  234. 

The  evidence  of  Bobbins  as  to  his  age  was 
hearsay  evidence,  and  should  have  been  ex- 
cluded. 

Gommonuieattfi  v.  Emmons,  98  Mass.  6. 

Mr.  Edgar  J.  Shermaji,  Attp-6en.,  for 
the  Commonwealth: 

The  couit  properly  admitted  the  evidence  of 
the  witness  Bobbins  as  to  his  own  age. 

ma  V.  Bldndse.  126  Mass.  384. 

Also  the  evidence  as  to  "what  he  sot"  in  de- 
fendant's place;  it  was  the  best  evf&nce,  and 
was  certainly  admissible  in  the  discretion  of  the 
7S2 


presiding  judge,  as  was  also  the  evidence  one 

Emery. 

CommonaeaUh  v.  Fisfur,  188  Mass.  504;  Com- 
tnamrealth  v.  Barnes,  138  Mass.  511;  Common- 
tBealtk  V.  Hash,  135  Mass.  541;  OotiMhORWaMi 
V.  Doicdiean,  114  Mass.  267. 

The  court  properly  refused  to  rule,  as  a  mat- 
ter of  law,  that  tnere  was  not  sufficient  evidence 
to  warrant  the  jury  in  finding  the  defendant 
guilty;  that  was  a  question  for  the  Jury  to  de- 
cide under  all  the  evidence. 

Commonwealth  v.  Coolidge,  188  Mass.  193. 

The  rulings  of  the  court  as  to  the  liability  of 
the  defendant  f w  any  acts  of  his  agent  were  cor- 
rect, and  within  the  requirements  of  Common- 
wealth  V.  Waekendoif,  141  Mass.  370.  Whoever 
has  a  license,  whether  he  conducts  the  business 
personally  or  by  servants,  is  bound  at  his  own 
peril  to  keep  within  the  terms  of  it, 

Cominonwmlth  v.  Uhrig,  188  Mass.  492;  Com- 
mampeallh  V.  KcUey,  140  Mass.  441;  Common- 
irealth  v.  IIol»m,  119  Mass,  197. 

HohaeB*  J.,  delivered  the  opinion  of  die 

court: 

The  instruction  to  the  jury  stated  that  a  sale 
to  a  minor,  by  a  bartender  in  the  course  of  his 
master's  lawnil  business,  raised  a  presumptiOD 
of  fact  against  the  master,  in  stronger  terms 
than  in  (Mamotucealth  v.  Briant  (ant^,  and  the 
exceptions  must  be  sustained  for  the  reasons 

S*ven  in  that  case.  The  sale  seems  to  have 
len  to  the  same  person  as  in  Commonwealth  v. 
Briant,  and  the  facts  disclose  that,  by  his  own 
statement,  the  alleged  minor  was  twentv  years 
and  eight  months  at  the  time  the  sale  took 
place.  This  fortifies  the  suggestion  in  the 
former  opinion  that  the  sale  might  be  explMned 
by  the  barkeeper's  thinking  that  the  minor  was 
of  full  age,  Its  well  as  by  his  master's  having 
aulborized  him  to  sell  to  minors. 

We  see  no  sufficient  reason  why  a  person 
should  not  be  allowed  to  testify  to  the  date  of 
his  birth,  if  that  question  is  fafrly  opoi  on  the 
excepticHis.  The  certificate  whioi  is  made  evi- 
dence by  statute  (Pub.  Stat.  chap.  82.  ^  11),  is 
hearsay,  and  no  more  likelv  to  be  accurate  than 
the  sworn  statements  of  the  party  concerned, 
based,  as  it  must  be,  on  familv  tradition  and 
fortified  by  bis  knowledge  of  himself.  Hill  v. 
mdridge,  126  Mass.  234;  Cheerer  v.  Congdon,  84 
Mich.  298;  State  v.  Cain,  9  W.  Va.  559.  570. 
Exceptions  tustained. 


COMMONWEALTH  of  MasschusettH 
v. 

Michael  BOONEY. 

Where  there  was  evidence  that  defend- 
ant. char|red  with  continnaUy  unlaw* 
fully  keemnjr  and  maintaining  a  build- 
Ins  for  the  illegal  keeping  and  lUes*^ 
Slue  of  intozieating  liqnors,  was  in 
his  house,  in  apparent  control,  selling 
intoxicating  liquor,  the  court  properly 
aubmttted  the  case  to  the  jury  under 
inatmctions  that,  if  the  defendant 
kept  the  whole  building  described  in  the 
complaint  during  any  part  of  the  time 
named  therein,  and  used  any  part  there- 
of for  illegal  keeping  or  illewal  sale  of 
tntoxioating  liquor,  they  eooid  oonviet. 
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1836.  COMUONWBALTH 
(Plymouth  Filed  October  a,  1888.) 

ON  defendant's  exceptions.  Oterruled. 
Complaint  that  Michael  Roonej,  of  Dux- 
bury,  in  the  County  of  Plymouth,  on  the  20lh 
day  of  September,  1885,  and  thence  continually 
up  to  the  d«(e  of  tiiis  complaint,  did  unlawfully 
keep  and  m^taln  a  certun  building  there  dur- 
ineall  said  time,  used  for  the  illegiri  keeping 
and  illegal  sale  of  intoxicating  liquors,  to  the 
common  nuisance  of  all  the  people,  against  the 
People  of  the  Commonwealth,  and  against  the 
statute  ID  such  case  made  and  provided. 

This  case  came  up  for  trial  upon  an  appeal 
from  a  conviction  in  the  Third  District  Court 
in  Plymouth  Couni^. 

At  the  trial  in  this  court,  before  Mason,  J., 
O.  C.  Crocker  was  called  as  a  witness,  and  tes- 
tifled  that  he  knew  the  defendant;  that  he  was 
in  his  house  at  West  Duxbury  on  the  28th  of 
March,  1886,  and  bought  cider  twice  in  a  jug; 
that  he  bought  a  gallon  each  time,  and  paid 
23  ceats  for  each  gallon  to  the  defenduit;  that 
the  cider  he  bousht  was  quite  hard;  that  he 
bought  it  in  the  house;  that  a  bo^  went  out 
each  time  and  got  it  and  brought  it  m. 

Jutes  Gigue!  was  also  called  as  a  witness, 
and  testiflM  that  he  lived  in  New  Bedford; 
that  on  the  27th  and  28tb  of  March,  1886,  he 
was  at  the  defendant's  bouse,  in  the  front  room; 
that  on  Saturday  he  saw  cider  there;  that  there 
were  three  persons  drinking  cider  from  a  jug; 
that  five  men  came  in  afterwards  and  call«i 
for  cider,  and  a  boy  brought  up  a  jug  full;  that 
the  men  paid  the  defendant  for  the  cider;  that 
there  was  one  man  there  so  drunk  he  could 
hardly  move;  that  on  the  28th  of  March,  1886, 
he  went  there;  there  were  two  men  there;  in  the 
afternoon  there  woe  fourteen  or  fifteen  men 
there;  they  had  cider  there  several  times,  and 
drank  it  there,  and  paid  defendant  for  it. 

This  was  all  the  evidence  in  the  case;  and 
upon  this  evidence  the  defendant  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  of 
not  guilty  because  of  a  variance  between  the 
declaration  and  the  proof: 

1.  Because  there  was  no  evidence  suflicient 
Id  taw  to  prove  that  defendant  did  "  con- 
Unually "  and  "all  the  time "  keep  and 
maintain  the  building  descrit>ed  in  the  com- 
plaint, and  "  continually  "  and  "  all  the  time  " 
use  the  same  for  the  illegal  keeping  and  ille- 
gal sale  of  intoxicating  liquor. 

2.  Because  there  was  no  evidence  su£9cieDt 
in  law  to  prove  that  a  building  was  kept  and 
maiatainea  as  alleged  in  said  complaint. 

The  court  refused  to  so  rule,  but  Instructed 
ihejory  that  if  upon  the  evidence  they  were 
satiraed  beyond  a  reasonable  doubt  that  during 
any  substantial  portion  of  the  time  named  in  the 
complaint  the  defendant  kept  and  maintained 
the  whole  building  described  in  the  complaint, 
and  the  same  or  any  part  thereof  was,  during 
<uiy  mbstantial  poitioB  of  the  time  it  was  so 
kept  and  maintained,  used  for  the  illegal  keep- 
ing or  sale  of  intoxicating  liquors,  they  should 
convict  the  defendant.  The  juiy  returned  a 
verdict  of  guilty,  and  to  the  refusal  to  rule  as 
requested  the  defendant  alleged  exceptions. 
Mr,  Hose»  KiBg;m&n*  tor  defendant: 
The  complaint  having  alleged  that  the  de- 
fcndnt  "did  keep  and  maintain  a  certain 
wiiUiag,"  the  Commonwealth  was  bound  to 
luas. 


T.  Mandbvillb.  85 

prove  that  the  whole  of  said  building  was  kept 
and  maintained  by  the  defendant. 

Commometaltk  v.  MeCaughey,  9  Qray,  206; 
Cojiimonwealth  v.  hogan.  X8  Gray,  136;  Com- 
monrmUtA  v.  Wellington,  7  Allen,  299. 

Mr.  Edgar  J.  ShermM,  Atty-Qen.,  for 
the  Commonwealth: 

The  ruling  of  the  court  was  correct. 

Commonicealth  v.  Kerriatey,  141  Mass.  110; 
Commonwealth  v.  Cogan,  107  Mass.  212;  Com- 
monipeaith  v.  Otnena,  114  Mass.  2S2;  Common- 
wealth  V.  Mitchell,  115  Mass.  141;  Commonwealth 
V.  Dunn,  111  Mass.  426. 

Per  Cnriaai : — There  was  evidence  tending 
to  prove  that  the  bouse  in  which  liquors  were 
sola  was  kept  and  maintained  by  the  defendant. 
Two  witnesses  testified  that  it  was  bis  house,  and 
that  he  was  there  selling  intoxicating,  liquor, 
apparently  in  control  and  possession  of  the 
house. 

The  court  rightly  submitted  the  case  to  the 

Jury  under  Instructions,  that  if  the  defendant 
Le^t  and  maintained  the  whole  building  de- 
.  scribed  in  the  complaint,  during  any  part  of 
the  time  named  therein,  and  used  any  part  of  It 
for  the  illegal  keeping  or  illegal  sale  of  intox- 
icating liquor,  they  could  convict  him  of  the 
offense  charged.  Commonwealth  v.  Logan,  12 
Gray,  186;  UammonwaltJi  v.  Mitehell,  115  Mass. 
141;  Gomtnome&j^tliy.  Kerrisaey,  141  Mass.  110. 
ExeepUont  aeerrukd. 


COMMONWEALTH  of  Massachusetts 

e. 

Napoleon  MANDEVILLE. 

An  instruction  that  a  liceaae  of  the  sixth 
class  giving  a  right  to  sell  intoxicatinK 
liquors  for  medieinal*  mechanical  and 
chemical  piirpoBea  only,  gives  ne  riglit 
to  «ell  liquor  mm  »  bevemce  or  tobe 
drunk  on  the  premises*  u  proper,  it 
appearing  that  ''beverage"  wa«  used  as 
an  antithesis  to  sales  for  medicinal  pur- 
poaes,  and  that  the  court  was  speakiug 
of  ordinary  cases  where  do  necessity  ex- 
ists for  drinking  a  prescribed  dose  at 
once. 

(WoroeBter — Filed  October  n,  1888.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  for  keeping  intoxicating  liquors 
with  intent  to  sell  contrary  to  law. 
The  questions  presented  are  stated  in  the 

opinion. 

Mr.  John  B.  Thayert  for  defendant. 
Mr.  Edgajr  J.  Sherman,  A^-Om.,  for 
the  Commonwealth. 

Holmes.  J.,  delivered  the  (^»inion  of  the 
court: 

This  is  a  complaint  for  keeping  intoxicating 
liquors  with  intent  to  sell  the  qame  contrary  tb 
law.  The  evidence  tended  to  prove  that  the 
defendant  "kept  lager  t>eer  with  intent  to  sell 
the  same  to  be  used  as  a  beverage  and  to  be 
drunk  on  the  premises."  The  only  exception 
not  waived  is  to  an  instruction  that  "a  license 
of  the  sixth  class  gave  the  party  holding  the 
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same  the  right  to  keep  for  sale  and  to  sell  in- 
toxicating liciuore  for  three  purposes  only, 
namely,  medicinal,  mechaDical  and  chemicai, 
and  gave  the  holder  no  right  to  keep  for  sale  or 
to  seil  intoxicating  liquors  to  be  used  as  a  bev- 
erage, gave  DO  right  to  keep  for  sale  or  to  sell 
intoxicating  liquors  to  be  drunk  on  the  prem- 
wes."  It  is  argued  that  a  beverage  is  only  a 
drink,  and  tbat  liquors  sold  for  medicinal  pur- 
poses are  sold  to  be  used  as  a  drink.  It  is  also 
argued  that  it  may  be  necessary  tbat  liquor  sold 
for  medicinal  purposes  should  be  drunk  on  the 
premises.  But  taking  the  whole  instruction 
together,  the  meaning  of  the  court  was  per- 
fectly pliun  and  was  correct.  Sales  of  Itquor 
to  be  used  as  a  beverage  were  spoken  of  by  way 
of  antithesis  to  sales  for  medicinal  purposes, 
and  speciflcd  sales  of  liquor  to  be  drunk  for  the 
pleasureof  drinking,  as  uistinffuished  from  sales 
of  liquor  to  be  drunk  in  obedience  to  a  doctor's 
advice. 

Then  as  to  the  other  point:  we  need  not  con- 
sider whether  in  an  extraordinary  case  it  may 
be  necessary  and  lawful  that  a  prescribed  dose 
should  be  drunk  at  once,  and  therefore  on 
the  premises,  because  the  court  was  speaking 
generally,  of  the  ordinary  cases,  and  was  only 
following  the  statute,  which  requires  a  license 
of  the  second  class  to  warrant  sales  of  malt 
liquors  to  be  drunk  on  the  premises. 

Pub.  Stats,  chap.  100,  §  10. 

There  is  nothing  to  show  that  there  were  any 
extraotdioary  circumstances  about  the  sales  in 
question. 

Exceptions  owrruled. 


COMMONWEALTH  of  Massachusetts 

V, 

John  H.  WELCH. 

It  was  eompeteat  for  an  oiBcer  to  state 
tluLt  a  tnmbter  which  he  seized  under 
a  search  warrant  contained  intoxica- 
tinit  liquor,  withont  producing*  the 
liquor  or  accounting  for  its  absence. 

(Plymouth — FUed  October  21.  Vm.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  against  defendant  for  maintain- 
ing a  budding  used  for  the  illegal  sale  of  intox- 
icating liquors,  under  the  Nuisance  Act,  so 
called.  Tried  in  Plymouth  County  before 
Mason,  J.,  upon  an  appeal. 

A  witness  testified  that  he  was  a  police  oflB- 
cer,  and  was  aiding  another  officer  who  had  a 
search  warrant  for  intoxicating  liquors  in  de- 
fendant's bouse,  duly  issued  under  the  statute; 
that  the  defendant  was  present,  but  it  did  not 
appear  that  any  warrant  was  shown.  Said 
witness  was  allowed,  under  objection,  to  testify 
to  ^e  contents  of  a  tumbler  which  he  seized 
from  the  person  of  the  defendant  and  carried 
away,  ana  which  was  not  produced  at  the  trial, 
and  its  absence  was  not  explained  or  accounted 
for,  and  no  proceeding  for  forfeiture  had  been 
instituted.  The  court  admitted  the  evidence, 
and  exceptions  were  taken  to  the  admission  of 
it. 

The  jury  returned  a  verdict  of  guilty,  and 
the  defendant  alleged  exceptions. 

7^ 


Mr.  Charles  O.  Davis,  for  defendant: 

The  eeneral  rule  that  the  best  evidence  must 
be  offered  in  all  cases  where  the  party  offering 
proof  holds  the  best  evidence,  and  does  not  ex- 
plain its  absence,  controls  this  question. 

Starkie.  Ev.       82-84,  and  note;  &ade  v. 
JVolund.  13  Wend.  178;  Joannes  y.  Bennett,  R 
Allen,  169;  Stone  v.  Sanborn,  104  Mass. 
Eddy  V.  Oray,  4  Allen,  485. 

And  the  following  Massachusetts  cases  are 
not  inconsistent  with  the  rule  here  contended 
for: 

Commonwealth  v.  Pope,  lOS  Mass.  440;  Com- 
monwealth V.  Mood,  11  Qraj,  76;  Common- 
iDealth  T.  Jennings,  107  Mass.  488;  Common- 
wealth  V.  Dearborn,  109  Mass.  869. 

Mr.  Edi^r  4.  Shmnamn,  AUjf-Qen.,  for 
Commonwealth: 

The  evidence  is  not  fully  reported,  but  that 
objected  to  was  clearly  competent  and  was 
properly  admitted  by  the  presidii^  judge. 

Vomnum^DeaWt  v.  McCue,  131  Suss.  S68. 


Per  Cnrlanst 

If  we  assume,  in  favor  of  the  defendant,  that 
the  officer  testified  that  the  tumbler  which  he 
seized  contained  intoxicating  liquor,  his  testi- 
mony was  competent  without  pixKiucing  the 
liquor  or  accounting  for  its  absence.  Such 
testimony  is  not  secondary  evidence  within  the 
rule  that  the  best  evidence  must  be  produced, 
unless  destroyed  or  otherwise  accounted  for. 
Cummonieealtk  v.  Blood,  11  Gray,  74;  Oomnunt- 
wealth  T.  Fiope,  108  Mass.  440. 

Exee^onsowrruUd. 


COMMONWEALTH  of  Massachusetts 

». 

INTOXICATING  LIQUORS;  Thomas  Kel- 
loy,  Claimant. 

1.  A  complaint  is  not  insufflcient  for  the 
reason  that  the  person  making  the  sauie 
is  described  therein  bjr  his  full  Cliris- 
tian  name*  while  it  is  signed  with  an 
lBitial«  where  it  appears  that  the  person 
who  so  signed  was  complainant,  and 
that  he  was  the  same  person  as  the  one 
described  in  the  complaint. 

9.  tinder  a  warrant  duty  issued  for  the  for- 
feiture of  intoxicating  liquors,  under 
Pub.  Stats,  chap.  100,  S  31.  the  fact  that 
liquor  had  been  sold  in  the  dwelling- 
house  within  a  month  before  the  mak- 
iim:  of  the  complaint  need  not  be 
proved.  The  question  to  be  tried  Is 
wheUier  the  liquors  were,  at  the  time 
of  making  the  complaint,  kept  for  the 
purpose  of  being  sold  in  violation  of 
the  mw. 

(Woroeeter  Filed  October  SI.  188&) 

ON  claimant's  exceptions.  Overruled. 
Complaint  charjpng  that  certain  intoxicat- 
ing liquors,  describing  them,  were,  on  the  6tfa 
day  of  July,  1886,  kept  for  sale  in  violation 
of  law,  in  a  certain  place,  describing  it,  by 
the  claimant,  Thomas  KvWey.  A  search  war- 
rant issued  upon  the  complamt,  which  was  ex- 
ecuted and  duly  returned  to  the  court  issuing 
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the  same  Said  compIaiDt  in  the  body  thereof 
purported  to  be  made  by  Freewaldan  C.  Thayer 
and  Amos  Atkinson,  and  was  signed  by  F.  C. 
Thaver  and  Amos  Atkinson.  ThewarraDt  re- 
cited that  Freewaldan  C.  Thayer  and  Amoe 
AtkinsoD  complained,  etc. 

Before  the  impaneling  of  the  jury  the  claiin- 
ant  tiled  a  motion  to  dismiss  the  complaint  for 
thefollowingreasons:  (1)  that  the  offense  is  not 
fully,  plainly  and  substantially  described  inihe 
complaint  and  warrant;  (2)  that  the  names  of 
thecompljinants  arenotset  out  in  the  warrant; 
(S)  that  ttfe  complaint  is  uncertain  and  indefi- 
nite as  to  the  place  to  be  searched,  and  as  to  the 
place  in  which  tbe  liquors  are  alleged  to  have 
been  kept.    The  motion  was  overruled. 

There  was  evidence  tending  to  show  that  a 
part  of  the  liquors  described  m  the  complaint 
were  found  by  the  officer  in  the  cellar  of  the 
dwelliD^house  of  the  claimant.  The  claimant 
aaked  for  fsertain  rulings  which  were  refused, 
the  substance  of  whicli  appears  in  the  opinion. 

The  Juiy  found  that  the  liquors  described  in 
the  complaint  were  kept  by  the  claimant  for 
sale  as  alleged,  and  the  claimant  alleged  ex- 
ceptions. 

Mt.  D.  F.  O'Connell,  for  claimant; 

I.  Pub.  Stat  chap.  100,  ^  82,  provides  that 
*■*  *  *  the  offense,  both  in  the  complaint  and 
warrant,  shall  be  fully  and  substantially  de- 
scribed. " 

Under  the  earlier  statute  it  was  held  that  a 
search  warrant  that  did  not  recite  the  names  of 
the  complainants  was  void  because  tbe  com- 
plEunt  was  not.  by  reason  of  tbe  omissiOD.  fully 
set  forth  in  the  warrant. 

Qumther  t.  Day,  6  Orav,  4S^. 

The  vanance  between  Freewaldan  C.  Thaver 
and  F.  C.  Thayer  is  as  marked  and  misleading 
as  Perkins,  Junior,  for  Thomas  Hopkins  Per- 
kins, in  Comtnonwealth  v.  Perkins,!  Pick.  888; 
or  Charles  Hail  for  Charles  Jones  Hall,  in  Com- 
moatoealth  v.  HaU,  3  Pick.  368;  or  George  E. 
Allen  for  Oeoige  Allen,  in  Vomnvrntrealth  v. 
S/tearman,  11  Gush.  646;  or  Nathan  Howard 
for  Nathan  S.  Howard,  in  CammonweeUth  v, 
3ieAwy,  16  Gray.  235;  orEbenezer  B.  for  Ed- 
ward B.,  in  Slamta  v.  Brawn,  20  Pick.  486. 

H .  To  authorize  a  warrant  for  the  search  of 
a  dwelling-house,  one  of  the  complainants  must 
make  oath  that  he  believes  and  has  reason  to 
believe  (I)  that  intoxicating  liquor  has  been 
sold  therein;  or  (3)  that  intoxicanng  liquor  has 
been  taken  therefrom  for  illegal  sale  within  one 
month  before  complaint. 

Pub.  Slat.  chap.  100,  §  31. 

The  liquors  found  in  the  claimant's  dwelling- 
house  could  not  be  adjudged  forfeited  unless 
he  kept  them  for  tbe  purpose  of  unlawful  sale. 
The  mere  presence  of  liquors  in  the  cellar  of 
the  bouse  was  insufficient  to  warrant  a  finding 
ag^nst  them. 

Commonwealfh  v.  Intoceiaiting  lAqmrn,  105 
Mass.  505. 

Mr.  Ed^r  J>,  ShenuMi,  AUy-Qen.,  tor 
the  Commonwealth: 

The  motion  to  dismiss  the  complaint  was 
properly  overruled.  The  offense  is  substan- 
tially described  in  tbe  warrant;  the  names  of 
Uk  complainants  are  sufficiently  set  out  in  the 
varrant,and  thecomplaintcontainsa  sufficient 
tlescription  of  the  place  to  be  searched. 

ComiMmwealtii  v,  InUuricating  Liguon,  118 

MASS. 


Mass.  18,  208.  4.55;  122  Mass.  8,  14;  107  Mass. 
216;  110  Mass.  182;  llOMass.  29;  CommomreaUk 
V.  Leddy,  105  Mass.  881;  12S  Mass.  86. 

Morton*  Ck.  J.,  delivered  the  opinion  of  the 
court: 

In  the  body  of  the  complaint  Freewaldan  C. 
Thayer  and  Amos  Atkinson  are  named  as 
complainants.  The  complaint  is  signed  "  F.  C. 
Thayer,  Amos  Atkinson,  complainants."  The 
form  of  the  si^ature  and  the  ofiiciol  certificate 
of  the  clerk  of  courts  clearly  show  that  F.  C. 
Thayer  was  one  of  the  complainants,  and 
identifies  the  F.  C.  Thayer  who  signed  and 
swore  to  the  complaint  as  the  same  person  de- 
scribed as  Freewaldan  C.  Thayer  in  tbe  com- 
plaint. Commonwealth  v.  Quinn.  5  Gray,  478; 
Oomvumveallh  v.  Wallace,  14  Gray,  382.  No 
other  insufficiency  in  the  complaint  was  sug- 
gested at  the  argument,  and  the  motion  to  qua^ 
was  rightly  overruled. 

The  statute  provides  that  no  warrant  shall 
be  issued  for  the  search  of  a  dwelling-house, 
unless  one  of  the  complainants  makes  oath  or 
affirmation  that  he  has  reason  to  believe  and 
does  believe  that  intoxicating  liquor  has  been 
sold  therein  or  taken  therefrom,  for  the  pur- 
pose of  being  sold  contrary  to  law,  by  the  oc- 
cupant, within  one  month  next  before  making 
such  complaint,  and  is  then  kept  therein  for 
sale,  contrary  to  law,  by  the  person  complained 
against.    Pub.  Stats,  chap,  100,  §  81. 

In  this  case  a  warrant  was  issued  for  the 
search  of  a  dwelling-bouse,  and  one  of  thecom- 
plainants  duly  made  the  oath  required  by  tbe 
tbe  statute.  At  the  trial,  the  defendant  asked 
the  court  to  rule  that  "the  Commonwe^th 
must  prove  affirmatively  that  liquors  were  sold 
from  the  dwelling-house  described,  within  one 
month  prior  to  July  6,  in  order  to  warrant  the 
confiscation  of  Uie  liquors  there  found."  The 
coiirt  rightly  refused  this  ruling. 

The  statute  provides  that  "  ifit  appears  that 
tlie  liquor  or  any  part  thereof  was,  at  the  time 
of  making  the  complaint,  owned  or  kept  by  the 
person  alleged  therein,  for  the  purp<^  of  be- 
ing sold  in  violation  of  law,"  tbe  court  shall 
render  a  judgment  of  forfeiture.  Pub.  Stats, 
chap.  100,  g  37. 

The  fact  that  liquor  has  been  sold  in  the 
dwelling-house  within  a  month  before  the  mak- 
ing of  the  complaint  is  not  one  of  the  elements 
of  tbe  offense,  which  subjects  the  liquor  seized 
to  forfeiture,  and  is  not  an  issue  In  the  hearing 
after  the  service  of  the  search  warrant.  The 
warrant  being  diiiy  issued,  the  only  question 
to  be  tried  is  whether  the  liquors  were,  at  the 
time  of  making  the  complaint,  kept  for  the  pur- 
pose of  being  sold  in  violation  of  law. 

EreeptioM-avemiJed. 


Joseph  A.  FORTIN 

V. 

InhabitantB  of  EASTHAMPTOX 

1.  Where  one  gives  a  written  notiee  to 
the  aeleetmen  of  a  town  that  he  was 
hurt  bjr  fialling  on  a  aidewalk  and 

that  he  demands  damages  for  it,  even  if 
the  refOTence  to  falling  is  primarily  for 
the  purpose  of  fiziiig  the  date,  he  im- 
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f)Ue8,  though  indirectly  and  inBufflcient- 
y  to  satisfy  Pub.  Stat.  chap.  52,  §  19, 
that  there  was  something  about  the  way 
for  which  the  town  is  responsible  that 
caused  the  damage;  and  such  slight  mag- 
gestiou  of  the  eaaae  will  be  helped 
by  Stat.  1862,  chap.  86.  where  evi- 
dence of  a  converBatlon  with  a  select- 
man warrants  the  inference,  and  the  in- 
ference is  drawn,  that  the  town  was  not 
misled. 

2.  Evidence  of  such  a  conversation  be- 
tween the  plaintiff  and  a  selectman  is 
admissible*  not  to  supplement  the  writ- 
ten notice,  but  to  show  that  the  town 
was  not  misled  by  the  insuffioienoy  of 
Bach  notice. 

(Hampuhlre  FUed  October  22, 188ft.) 

ON  plaintiff'B  exceptions.  Suatained, 
Action  to  recover  for  on  injury  to  the 
plaintiff  by  reason  of  a  defect  in  the  public 
way  which  the  defendants  were  bound  to  keep 
in  repair.  Upon  the  suggestion  of  the  defend- 
ant's counsel  that  no  sufncient  notice  of  time, 
place,  and  cause  of  injury  was  given  by  the 
plaintiff  to  the  town,  under  the  statute,  the 
court  directed  theevidence  relating  to  the  notice 
to  be  first  introduced.  It  appeared  that  the 
following  notice  was  sent  by  the  plaintiff 
through  the  postoffice  to  the  selectmen  of  the 
town,  and  received  by  them;  and  there  was  do 
other  notice 'given  the  town  except  as  herein- 
after appears: 

"March  10,  1886. 
To  the  Selectmen  of  Eastliampton: 

GeDtlemcD, — Since  falling  on  the  sidewalk  in 
front  of  the  button  shop,  Feb.  25th  last.  I 
have  been  unable  to  work,  and  am  now  under 
the  doctor's  care;  and  I  hereby  notify  you  to 
that  effect.  I  request  a  settlement  in  some 
way.  Please  attend  to  the  matter  at  once  and 
oblige  Joseph  Fortin." 

The  plaintiff  in  substance  testified  as  follows: 
After  the  notice  was  given,  Mr.  Bosworth,  one 
of  the  selectmen,  called  to  see  the  plaintiff,  to 
whom  he  stated  that  while  going  up  town  after 
a  tea-kettle  be  slipped  and  fell  on  the  sidewalk, 
striking  his  knee  on  the  ice  in  front  of  the  but- 
ton shop,  between  two  gates;  that  he  after- 
wards proceeded  on  his  way  up  town  and  did 
his  errand.  Plaintiff  admitted  that  the  side- 
walk was  concrete,  and  that  the  holes  in  the 
ice  were  therefore  due  to  the  accumulation  of 
ice  on  the  walk  brought  about  by  the  attempt  to 
clear  the  ice  from  the  sidewalk.  Plaintiff 
wanted  to  settle  with  the  town  for  his  wages 
during  the  time  his  leg  was  belnlees,  and  for 
doctor's  bills  attending  the  injury.  It  appeared 
also  that  the  plaintiff,  before  giving  the  above 
notice,  bad  an  interview,  in  substance  the  same 
as  above,  with  another  of  the  selectmen  of  the 
town.  The  court  ruled  as  to  the  sufficiency  of 
the  notice  that  it  was  as  a  matter  of  law,  under 
the  statute,  wholly  insufBcient  as  a  notice  of 
the  place  or  cause  of  the  injury  complained  of, 
and  that  the  defect  in  the  notice  was  not  cured 
by  the  Statute  of  1882.  chap.  36,  or  by  the 
statute  in  connection  with  the  uncontradicted 
evidence  inbt}duced  by  the  plaintiff,  and  di- 
rected a  verdict  for  the  defendant,  to  which 
plainttfTs  counsel  excepted. 
726 


Met»T8.  John  B.  0*Doiinell  and  D.  W. 
Bond,  for  plaintiff: 

Having  shown  that  there  was  no  intention  cm 
plaintiff'B  part  to  mislead  the  authorities  of  the 
town,  and  that  they  were  not  in  fact  misled,  the 
notice  ought  not  to  be  held  invalid  or  insuffi- 
cient under  the  law  as  amended  by  chap.  86  of 
the  Acta  of  1882. 

The  object  of  the  statute  (1877,  now  Pub. 
Stat.  chap.  52,  §  19)  was ' '  to  render  it ,  as  nearly 
as  may  he,  impossible  for  towns  and  cities  to  be 
imposed  upon  by  any  fraudulent  t^aims  and 
suits  for  injuries  alleged  to  have  been  sustained 
lon^  before  any  demand  for  compensation  or 
notice  of  any  kind  has  been  given  to  the 
municipality,  and  under  such  circumstances 
that  the  city  or  town  has  no  means  of  showing 
whether  *  •  *  the  alleged  injury  was  actually 
sustained." 

Kenady  v.  City  of  Lawrence,  128  Mass.  318, 
819. 

No  form  of  words  was  required  by  the  stat- 
ute, and  it  was  sufficient  if  the  attention  of  the 
authorities  was  called  to  the  claim  for  damages 
in  order  that  they  might  make  the  necessary 
investigation  to  ascertain  the  liability  of  the 
town. 

SpeUman  v.  Chieopee,  181  Mass.  448;  Satory 
V.  HarerhiU,  132  Mass.  324;  Bailey  v.Inhab.  of 
Everett,  182  Mass.  441;  f/nee  v.  Inhab.  Olin- 
ton,  188  Mass.  526;  WeMi  v.  Inhab.  of  Gard- 
ner, 188  Mass.  529;  Iktltm  v.  Salem,  136  Mass. 
278;  Lymanv.  County  of  Hamp$hire,  138  Mass. 
74;  Canterbury  v.  Boston,  141  Mass.  315. 

To  avoid  all  controversv  as  to  the  fact  of  a 
notice  under  the  Act  of  f877,  chap.  244,  Act 
of  1879  (now  Pub.  Stat.  chap.  63,  §  21)  was 
passed,  requiring  the  notice  under  the  Act  of 
1877  to  be  in  wnting. 

The  court  (Devens,  J.)  says  in  Lowe  v.  Clin- 
ton, 188  Mass.  526.  528:  "  It  must  have  been 
contemplated  that  such  notices  would  often  be 
given  by  others  than  professional  men,  and, 
even  when  prepared  with  the  aid  of  the  latter, 
that  such  preparation  must  often  be  without 
entirely  precise  and  definite  information." 

This  court  has  said  in  a  number  of  cases  that 
the  notices  ought  not  to  be  construed  with 
technical  strictness. 

SpeUman  v.  Chieopee,  131  Mass.  448;  Bailey 
V.  inhab.  of  Ei^erett,  132  Mass.  441;  Welch  v. 
Inliab.  of  Gardner,  188  Mass.  529;  Daiton  v. 
Salem,  186  Maas.  278. 

It  was  not  provided  by  the  statute  (ctiap.  86, 
Acts  1882),  that  If  the  notice  was  snffldent  to 
enable  the  authorities  to  ascertain  the  time, 
place,  and  cause  of  the  injury  it  should  be  valid 
and  sufficient,  but,  if  it  was  not  intended  to 
mislead  and  did  not  in  fact  mislead,  it  should 
not  be  deemed  invalid  or  insufficient  by  reason 
of  any  inaccuracy  in  stating  the  time,  place,  or 
cause  of  the  injury. 

It  cannot  be  claimed  that  the  notice  is  insuffi- 
cient by  reason  of  any  inaccuracy  in  stating  the 
time. 

Welch  V.  Inhab.  of  Gardner,  138  Mass.  529. 

The  statement  as  to  the  place — "  in  front  of 
the  button  shop," — is  as  definite  as  the  place 
stated  in  the  notices  in  the  following  cases : 
"  Near  the  store  of  C"  {i^dlman  v.  Chieopee, 
181  Mass.  448);  "between  houses  of  8  and  B," 
60  rods  apart  (Loiee  v.  Itihab.  of  Clinton,  183 
Mass.  526);  "in  front  of  house  of  B"  l&tvory  v. 
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Henerhill.  133  Mass.  8S4);  "on  a  bridges"  218 
feet  Ions'  l-^fman  v.  Coun^/of  Hampdiire,  188 
Mass.  216);  "on  L.  St.,  near  La^nge  St." 
{Dalton  V.  Salem.  lU  Mass.  378). 

It  would  seem  from  the  exceptions  in  Canter- 
lyttry  v.  City  of  Bmton.  141  Jlass.  216,  that  it 
was  considered  that  oUier  witnesses  might  be 
introduced  besides  those  in  the  notice,  ns  to  the 
time,  place,  and  cause  of  an  injury. 
Mr.  W.  O.  Baaset't.  for  defendant: 
A  notice  that  since  falling  on  the  sidewalk, 
in  front  of  button  shop,  plaintiff  had  been  un- 
able to  work,  the  front  of  the  shop  being  140 
feet  lone,  conveyed  no  information  to  the  ofll- 
cers  of  the  town  of  the  location  of  any  physical 
object  in  the  highway,  or  the  physical  condition 
of  it  ftt  any  point  amounting  to  a  defect,  ten 
days  before  the  notice  was  dated. 

Bailey  y.  lahab.  f^EwreU,\9Z  Mass.  441;  Can- 
terbury V.  Botton,  141  Mass.  215. 

A  notice  ^ven  eight  days  after  an  injury,  that 
while  passing  on  the  sidewalk  on  a  certain 
street,  the  plaintiff  fell  to  the  sidewalk,  break* 
Ing  her  wrist,  the  fall  being  due  to  the  slippery 
condition  of  the  sidewalk,  did  not  state  suffi- 
ciently the  place  as  required  by  the  statute. 
Dalton  V.  Salem,  139  Mass.  91. 
*  'A  notice  eight  days  after  injury,  that  while 
walking  on  Hanover,  between  Clark  and  Fleet 
Streets,  on  the  southerly  side  of  said  street, 
the  sidewalk  was  so  rough  and  hobbly  and 
slippery"  that  plaintiff,  though  in  the  exercise 
of  the  utmost  care,  fell  and  broke  her  arm, 
was  held  insuffident  as  a  description  of  the 
place;  the  description  of  the  cause,  general  as  it 
was,  not  being  sufficient  to  cure  it. 

Cronin  v.  City  of  Boston,  185  Mass.  110. 
Notice  of  falling  on  a  sidewalk  in  winter  does 
not  suggest  ice,  or  holes  in  the  ice  made  in  at- 
tempting to  clear  it  off,  or  any  one  of  the 
numerous  possible 'defects. 

Noonan  r.  City  ef  iMummee,  180  Mass,  161 ; 
3Sittet  V.  Lynn,  Id.  898;  Cronin  v.  Bnton,  ubi 

The  only  change  made  by  the  Act  of  1882  is 
that  the  notice  is  not  to  be  deemed  invalid  solely 
by  reason  of  any  inaccuracy  in  stating  the 
time,  place,  or  cause  of  the  injury, — provided 
two  things  are  shown:  (1)  no  intention  to  mis- 
lead; (3)  and  that  the  party  entitled  to  notice 
was  not  in  fact  misled  thereby — i.  e.  by  inac- 
curacy in  stating  time,  place,  or  cause. 

Samden  v.  Gould,  126  Mass.  411. 

The  interpretation  put  upon  the  Amendment 
in  Canterbury  v,  Boston,  ubi  tupra,  was  that  if 
the  cause  was  not  described  in  the  notice  with 
complete  accuracy— it  being  established  for  a 
fact  that  there  was  no  mideading  or  intent  to 
mislead  the  defendant— the  case  would  be 
within  the  Amendment. 

Plaintiff's  testimony  tended  only  to  show  that 
the  selectmen  were  not  misled — but  not  as  a  no- 
tice to  the  town  in  itself,  or  to  help  make  the 
written  notice  uifficient.  The  notice  must  be  in 
strict  compliance  with  the  statute. 

Shea  T.  Lmaai.  183  Sfass.  187;  DalUm  v.  So- 
l«m,  139  Mass.  01;  RoberU  t.  Inhab.  of  Doug- 
40  Mass.  120;  Gap  v.  Cambridge,  128  Mass. 

887. 

For  history  of  legislation  on  this  subject  of 
notice,  see — 
Uws  1877.  chap.  284.  %%  8,  4;  1870,  chap. 
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244;  1881,  chap.  286;  Pub.  Stats,  chap.  62,  §6 10, 
31;  Laws  18(^,  chap^  86. 

Holmes.  J,,  delivered  the  opinion  of  the 

court: 

The  notice  was  not  sufficient  to  satisfy  Pub. 
Stats,  chap.  52,  ^  19,  because  it  did  not  properly 
state  the  cause  of  the  damage,  if  for  no  other 
reason.  The  defendant  argues  that  there  waf« 
a  total  failure  to  state  any  cause,  that  such  a 
total  omission  cannot  be  called  an  "inaccu- 
racy in  stating  the  cause,"  and  therefore  that 
the  plaintiff  is  not  helped  by  Stat.  1882,  chap. 
86.  But  a  majority  of  the  court  are  of  opinion 
that  the  argument,  as  applied  to  this  case,  con- 
strues the  statute  too  narrowly.  When  a  man 
states  that  he  wa»  hurt  by  falling  on  a  side- 
walk, and  that  be  demand  damages  for  it,  he 
does  imply,  although  indirectly  and  insuffi- 
ciently, that  there  was  something  for  which  the 
town  was  responsible  as  the  cause  of  the  dam- 
age; and  thus  that  there  was  something  wrong 
about  the  way.  And  this  is  true,  even  though 
the  reference  to  falling  is  primarily,  at  least, 
only  for  the  purpose  of  fixing  a  time. 

It  is  hard  to  suppose  that  the  statute  intends 
to  cover  a  misstatement  of  the  case — which  on 
the  face  of  things  is  more  likely  to  mislead  than 
no  statement  at  all — and  yet  to  allow  a  simple 
omission  to  remain  fatal.  However  this  may 
be,  a  very  slight  suggestion  of  the  cause  will 
be  sufficient  where  the  conditions  of  the  statute 
are  complied  with.  The  evidence  of  conver- 
sations was  admissible,  not  for  the  purpose  of 
supplementing  the  written  notice,  but  for  the 
purpose  of  showing  that  the  town  was  not  mis- 
led. It  warranted  that  inference,  and  if  the 
inference  was  drawn,  the  defect  in  the  notice 
was  cured. 

Exee^pUom  tuatained. 


Charles  A.  ATKINS  ■ 

p. 

MERRICK  THREAD  CO. 

It  is  the  duty  of  the  mMterwho  sets  the 
servant  to  work  In  a  place  of  danger, 
to  g^ve  him  auch  notice  »nd  instmc* 
tlon  »■  is  reasonably  reqnirod  hy 
reason  of  the  youth  or  inexperience  of 
the  aervant.  This  duty  is  not  confined 
to  cases  where  the  servant  is  a  "man  of 
manifest  imbecility."* 

(Hampden  Filed  October  18, 1888.) 

ON  defendant's  exceptions.  Otermled. 
Tort  by  the  plaintiff  to  recover  damages  for 
injuries  received  by  the  plaintiff  while  in  de- 
fendant's employ,  through  the  alleged  negli- 
gence of  the  defendant  corporation  to  provide 
safe  and  suitable  machineiy  and  tools,  and  to 
give  suitable  and  proper  instructions  as  to  the 
manner  of  doing  the  work  required  to  be  done 
by  the  plaintiff  at  the  defendant's  mill.  After 
the  evidence  was  in  and  before  the  finding  and 
rendition  of  the  verdict  therein,  the  defendant 
duly  asked  the  court  for  the  following  rulings: 


•See  HoDade  v-Washloyton  ft  G.  R.  R.  Co.  (D.  C.K 
8  Cent.  Hep.  TH.  and  note  719. 
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1 .  If  the  jury  find  that  the  pt^tifl  had  such 
information  or  knowledge  as  would  enable 
him  with  a  reasonable  exercise  of  care  on  his 
part  to  do  his  work  with  safety  to  himself,  the 
defendant  is  not  liable,  and  it  makes  no  dif- 
ference how.  from  what  source,  or  where  he  de- 
rived such  information  or  knowledge,  whether 
from  the  defendaQt's  officers  or  aerrants,  or 
from  a  stranger,  from  previous  experience,  or 
from  bis  own  perceptions  and  inteUigence. 

2.  If  the  jury  find  that  the  plaintiff  had  such 
information  or  knowledge,  from  whatever 
source  derived,  as  would  enable  him,  with  a 
reasonable  exercise  of  care  on  bis  part,  to  do 
bis  work  with  safety  to  himself,  tbe  defendant 
was  not  bonnd  tu  give  him  any  iostnictions, 
and  is  not  liable.  * 

8.  If  the  jury  find  that  the  defendant,  from 
anything  said  or  done  by  the  plaintiff  when  he 
entered  defendant's  employ,  had  reason  to  be- 
lieve that  tbe  plaintiff  had  such  informatioD  or 
knowledge  as  would  enable  him,  with  a  reason- 
able exercise  of  care  on  his  part,  to  do  his  work 
with  safety  to  himself,  the  defendant  was  not 
bound  to  give  bim  any  instrut^ons,  and  is  not 
liable. 

4.  If  the  jury  find  that  the  plaintiff  at  any 
time,  by  word  or  act,  declined  or  objected  to 
instructioDS  from  any  of  tbe  defendant's  of- 
ficers or  servants  whose  duty  it  was  to  give 
them,  and  that  tbe  d^endant^  manhinery  was 
suitable  and  proper  for  the  work  to  be  done 
upon  it  by  the  plaintiff,  then  the  defendant  is 
not  liable. 

5.  If  the  jury  find  that  the  accident  was 
caused  partly  by  the  plaintiff's  own  negligence, 
then  it  was  not,  in  a  legal  sense,  caused  by  the 
negligence  of  the  defendant.  In  such  case  it 
was  caused  by  both  parties,  and  being  the  result 
of  a  commingling  of  the  oegli^nce  of  tbe  two 
parties,  tbe  ^aintiff  cannot  recover. 

6.  Unless  the  ^ury  find  that  the  plaintiff  was 
a  man  of  manifest  imbecility,  their  verdict 
must  be  for  tbe  defendant,  because  the  defend- 
ant had  a  right  to  assume  that  the  plaintiff 
would  protect  himself,  by  whatever  precau- 
tions were  necessarr. 

The  court  statea  to  the  juiy  that  it  gave, 
substantially,  the  first  five  of  the  foregoing  in- 
structions and  refused  to  give  the  sixth;  to 
which  refusal  to  give  the  sixth  and  last  instruc- 
tion the  defendant  extxpted. 

The  juryix'turned  a  verdict  for  plaintiff. 

Mr.  H.S.  HaweB,  for  defendant: 

The  master  is  not  bound  to  furnish  brains  to 
the  servant,  neither  la  be  an  insurer  of  bis  ser- 


Non.— Where  a  servant  hag  equal  knowledgre 
with  the  maeter  as  to  the  defects,  ft  does  not  neces- 
sarllr  follow  that  the  master  Is  llaMe.  Harsh  r. 
ChlokerlDR  (N.  Y.>.  S  Cent.  Rep.  419. 

A  Bervant  must  lake  notice  of  tlie  obvious  defects 
Id  the  machinery.  Weldhlcr  r.  Hannibal  &  St.  J.  R. 
R.  Co.  (Ho.),  S  West.  Rep.  245. 

But  bavlnK  found  one  defect  it  Is  not  hto  duty  to 
examine  anadocide  for  biniEetf  as  to  Its  entire  con- 
dition. Waldhier  v.  Hannibal  &  St  J.  R.  R.  Co. 
(Ho.),  8  West.  Rep.  246. 

The  rule  rendering  a  master  liable  for  defective 
machinery  is  not  extended  to  a  case  of  Injurv  to 
one  employed  In  service  not  requiring  great  skill, 
arislnfr  from  tbe  use  of  ordinary  tools  Known  to  be 
defective.  Maish  v.  Chlckering  (N.  T.l,  2  Cent. 
Rep.  419. 

It  an  employee  continues  to  use  macblnory  after 
be  knows  It  Is  unsafe,  the  master  is  relie^-ea  from 
respouBlbUl^.  Pblla.  Iron  ft  8.  Co.  v.  Da  vie  (Pa.*,  2 
Cent  Rep. 
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vant's  safety.  Unless  he  employs  a  servant 
who  is  of  manifest  imbecility,  he  has  a  right  to 
assume  that  the  servant  will  protect  himself  by 
such  precautions  as  are  necessary. 

Biisacll  V.  TiUotmn,  140  Mass.  201  and  cases 
cited;  Wright  v.  N.  T.  Cent.  R.  B.  Co.  25  N. 
Y.  562;  Haydeny.  SmitkviOeJ^g.  C^.  29  Conn. 
548. 

Tbe  evident  in  the  case  at  bar  disclosed  that 
tbe  plaintiff  was  a  man  28  years  of  age  at  the 
time  of  tbe  accident,  and  bad  worked  in  differ- 
ent mills  similar  to  the  defendant's,  prior  to  en- 
tering defendant's  employ;  that  he  had  worked 
for  defendant  seven  weeks  before  he  received 
his  injury,  doing  bis  work  in  the  same  manner 
as  when  injured.  So  that.  Instead  of  being;  a 
case  of  the  imbedlity  of  the  servant  or  ox  a 
young  inexperienced  person  set  to  a  dangerons 
employment  without  proper  instructions,  it  is 
the  case  of  a  person  of  sufficient  judgment  and 
exijerience  to  be  presumed  to  understand  any 
dangers  ordinarily  incident  tothe  employment. 
There  were  no  perils  which  the  servant  was  not 
as  likely  to  know,  and  ajralnst  which  be  could 
not  as  well  guard  himself  by  the  exercise  of  the 
necessary  precautions,  as  the  master  could 
guard  him.  The  defendant  cannot  be  made 
liable  for  the  failure  of  tbe  plaintiff  to  exercise 
these  precautiocH. 

Fe^<m  v.  Benton  &  L.  B.  B.  Corp.  135  Mass. 
416,  and  cases  cited;  HvddUeton  v.  LoweU  Ma- 
dam Shop,  106  Mass.  283;  Qibum  v.  Brie  B. 
Go.  68  N.  T.  449;  FarweU  v.  Botton.  A  W.  B. 
B.  Corp.  4  Met.  57. 

As  the  defendant  had  a  right  to  assume  that 
the  plaintiff  would  use  his  senses,  his  failure  to 
do  so  makes  him  guilty  cf  negligence  and  de- 
prives him  of  all  right  to  recover. 

ffutterjield  v.  West.  B.  B.  Corp.  10  Allen, 
5^,  and  cases  dted. 

Tbe  defendant  was  entitled  to  the  rixtii  and 
last  instruction  asked  for. 

Messrs.  Geo.  M.  Stearns  and  V.  W. 
McClench.  for  plaintiff. 

Per  Curiam : 

It  is  the  duty  of  a  master  who  sets  a  servant 
to  work  in  a  place  of  dan^r.  to  give  bim  such 
notice  and  instruction  as  is  reasonably  required 
by  tbe  youth  or  inexperience  or  want  of  car 
pacity  of  the  servant.  This  duty  is  not  con- 
fined to  cases  where  tbe  servant  is  "  a  man  of 
manifest  imbecility,"  and  the  sixth  instruction 
requested  the  defendant  was  rightly  re- 
fused. 


A  servant  Is  not  Justified  In  oontlnulaiF  to  use  an 
unsafe  machine  merely  because  the  master  threat- 
ens to  discharfre  him  If  he  does  not  continue  its  use. 
Sweeney  v.  Berlin  ft  J.  Bovelope  Co.  Of-T.!.  S  Cent. 
Kep.  457.  See  Capper  v.  LoubviUe.  E.  ft  I*.  R. 
Co.  (Ind.),  1  West.  Rep.  287. 

To  defeat  an  action  bv  the  sen-ant  for  Iniurtes 
caused  by  dofectlre  appliances,  it  must  be  shown 
that  he  knew  of  tbe  defect  and  the  Increased  dan- 

r^r.  Waldhier  v.  Hannibal  ft  St.  J.  B.  R.  Co.  (Ho.), 
Weet.  Rep.  2*6. 

If  a  6er\-ant  voluntarily  undertakes  hazardous 
work  outside  of  his  cuntract  of  hiring,  he  puts 
himself  beyond  the  protection  of  the  master^  Im- 
plied obll^tlon,  and  he  must  sutTcr  the  con- 
sequenoee.  Pittsburgh,  C.  4  St.  L.  B.  Co.  v.  Adams 
(Ind.),  8  West.  Rep.  387. 

See  HcDftdc  v.  Washington  &  G.  R.  R.  Co.  (D.  C),  3 
Cent.  Rep.  7W,  TOO. 
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MAINE. 
SuFREME  Court. 


John  C.  HcCLURE 

V. 

D.  P.  LIVERMORE. 

1.  A  promissory  note  signed  '*D.  P.  Liv- 
ermore.  Treu'r  HaUowell  Gias  Liffht 
Co.,"  and  sayiDg  "we  promise,"  is  the 
note  of  the  inmiridaaX. 

3.  The  holder  Is  not  estopped  from  main- 
taining: an  action  against  the  individual 
by  the  fact  that  lie  had  previouslr 
comiuenced  and  proseented  to  defanit 
an  aetloB  on  the  same  note,  against 
the  corporation,  unless  the  individual 
was  th»eby  induced  to  chan^  his  posi- 
tion. 

(Kennebec — ^Decided  October  1,  IWS.) 

ON  report.   Dtfendant  ikfaulted. 
AsBumpsit  on  the  followiug  promissory 
note : 

"$850.00.  Hallowell.  January  1,  1881. 

On  demand,  after  date,  we  promise  to  pay  to 
the  order  of  John  C.  McClure  three  hundred 
and  fifty  dollars  at  Hallowell,  with  interest, 
value  received.  D.  P.  Livermore, 

Treas'r  Hallowell  Qas  Light  Co." 

3fe$»ra.  Beaae  A  Beane*  for  plaintiff; 

The  liability  of  the  defendant  must  be  de- 
termined by  an  inspection  of  this  note  alone. 

Sturdivant  v.  HuU,  59  Me.  173;  MOUn  v. 
Moore,  68  Me.  890. 

It  is  Dot  necessary  that  the  consideration 
diould  be  directly  between  the  promisor  and 
promisee.  , 

Sturdivant  v.  HuU,  aupra  ;  Chiek  v.  Trevett, 
ao  Me.  463. 

If  the  records  of  court  in  the  action  MeClure 
V.  HaUoirell  Oas  Litjhi  Co.  &  Tr». ,  can  be  legally 
shown  in  evidence  in  this  action,  tbey  can  l>e 
no  bar  to  the  maintenance  of  this  suit. 

There  was  no  judgment  against  the  Gas  Light 
Company.  A  judgment  is  not  binding  on  third 
persons  not  parties  to  it. 

Townatnd  v.  Meader,  S8  Me.  889;  LfiruA  v. 
Smtnton,  53  Me.  100:  Merriam  v.  Whittemore, 
6  Gray,  817;  Hill  v.  Mffne.  61  Me.  641 ;  Sargent 
V.  Salmond,  27  Me.  589;  Marsh  v.  Maaterson,  3 
Cent.  Rep.  435. 

Mr.  A.  M.  Spear,  for  defendant: 

The  agreed  statement  shows  that  McClure 
received  the  note  as  a  corporation  note,  and 
fuUy  understood  it  to  be  such. 

That  be  so  understood  it  is  further  absolutely 
proven  by  his  bringing  an  action  on  it  against 
the  corporation. 

"The  entry  of  judgment  a^nst  the  corpora- 
tion is  a  thing  of  course,"  which  can  be  obtained 
by  the  plaintiff  at  any  time. 

Freem.  Judg.  p.  218. 

IJbb«7»  J.,  delivered  ,the  opinion  of  the 
court: 

The  note  sued  on  contains  no  ambiguity.  Its 
t^ins  are  clear,  and  its  meaning  can  readily  be 
understood  without  resort  to  extrinsic  evidence. 
The  facts  reported  to  be  conndered  by  the  court, 
if  admiarible,  are  not  competent  evidence  to 
vary  the  plain  meaning  of  the  written  contact. 

XB. 


M^n  V.  Moore,  68  Me.  880;  Darda  v.  Bng- 

land,  141  Mass.  590. 

We  think  the  note  must  be  construed  to  be 
the  note  of  the  defendant,  and  not  of  the  cor- 
poration. It  contains  no  apt  words  showing 
that  the  parties  understood  it  to  bethe  contract 
of  the  corporation,  and  not  of  the  defendant. 
It  nowhere  appears  that  the  defendant  made 
the  promise  for  the  corporation.  The  language 
used  expresses  his  own  promise,  and  what  is 
added  after  the  signature  is  descriptive  of  the 
person.  The  following  cases  are  directly  in 
point :  Sturdivant  v.  mUl,  59  Me.  172;  Melten 
V.  Moore.  68  Me.  890 ;  Darit  v.  England,  141 
Mass.  590. 

But  it  is  claimed  by  the  counsel  for  the  de- 
fendant that  the  plaintiff  is  estopped  from  main- 
taining this  action  against  him  by  commencing 
an  action  against  the  corporation  on  the  same 
note  and  prosecuting  it  to  a  default.  That  ac- 
tion has  not  gone  to  judgment ;  and  to  create 
an  estoppel  it  must  appear  that  the  acts  of  the 
plaintiff  relied  on  caused  the  defendant  to 
change  his  position  or  take  some  action  in  re- 
|rard  to  the  note  which  will  be  injurious  to  him 
if  the  plaintiff  shall  be  permitted  to  charge  him 
as  the  maker  of  the  note.  But  the  case  is  en- 
tirely barren  of  any  such  element.  It  does  not 
appear  that  the  defendant  was  in  any  way  mis- 
led or  induced  to  change  his  position  to  his 
injury,  by  the  suit  agiuiust  the  corporation. 
There  is  no  estoppel. 

Defendant  defaulted. 

Peters,  Oh.  .A.Daiiforth,  Virgin,  Fos- 
ter and  Haskell*  JJ.,  concurred. 


Alvhi  A.  DORITT 

V. 

Marlln  DUNNING. 

1.  When  an  easement,  consisting  of  the 
right  to  take  water  from  a  spring  on  the 
land  of  another,  has  beeome  appurte- 
nant to  an  estate,  either  by  express  or 
implied  grant,  or  by  prescription,  a  con- 
veyance of  that  estate  will  carrj- 
with  it  Bocb  easement  whether  men- 
tioned in  the  deed  or  not. 

2.  Such  an  easement  constitutes  an  inter- 
est in  real  estate  which  may  be  con- 
veyed, devised  or  inherited. 

S.  The  right  to  the  use  of  water  flowing 
throu^  an  aqnedact  may  be  aoquired 
by  prescription. 

4.  In  order  that  the  unity  of  the  title  and 
possession  of  the  dominant  and  servient 
estates  may  extinf^nlsh  an  easement, 
the  ownership  of  the  two  estates  must 
be  eooal  In  extent, validity,  quality  and 
aU  otnerdreimistanceB  of  right. 

5.  Rule  of  damages  for  the  wrongful  di' 
version  of  water  in  an  aqueduct,  stated- 

(Fenobaciot — Decided  Septemtier  28. 1886.) 

ON  reiK>rt.   Judgment  for  plaintiff. 
Action  on  the  case  for  diverting  water. 
The  facts  are  stated  in  the  opinion. 
Metwa.  Davis  and  Bailey,  for  plaintiff: 
Plaintiff's  claim  is  put  upon  the  broad  ground 
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that  this  water  right  was  appurtenant  to  his  es- 
tate and  passed  by  the  deed  of  Pattens  to  him. 

This  n^t  had  been  enjoyed  hy  [dabitiff  and 
his  predecessors  in  title  for  more  than  40  years 
under  a  claim  of  right.  Even  if  there  was  do 
evidence  of  an  express  grant,  such  a  grant 
would  be  presumed  from  the  performance  of 
duty  in  making  repairs. 

Watkim  V.  Peck,  13  N.  H.  860. 

It  was  an  easement  annexed  to  the  estate  ne- 
cessaiT  for  its  beDefleial  enjoyment  and  passed 
by  a  ^ed  of  the  place  without  mention  of  it. 

HoOenbeek  v.  MeDmuild,  113  Mass.  350. 

Moreover  the  PatteLS.  plaintiffs  grantors, 
owned  at  the  time  of  the  conveyance  one  half 
the  entire  aqueduct  with  the  light  to  the  water. 
Herrick's  deed  to  Patten  ann  Dunning  gave 
them  all  the  title  to  this  aqueduct  his  intestate 
had.  A  lease  for  999  years  is  but  a  chattel  and 
may  be  sold  by  an  administrator  as  peraonal 
property  without  license. 

Ex  parte  Qay,  5  Mass.  419;  BoOenbeek  v. 
McDonald,  mtpra. 

The  interest  the  elder  Herrick  had  in  the 
aqueduct  was  an  easement  in  gross,  and  so  far 
as  the  right  to  take  water  therefrom  had  not,  by 
grant  from  him  or  otherwise,  become  annexed 
to  any  paiticular  estate,  the  same  was  subject  to 
asfligDment. 

Wodri^A  T.  Burhank,  12  Allen,  450. 

Mention  is  made  in  the  deed  of  the  branch 
water  pipes.  But  they  would  have  passed  as 
fixtures  without  mention,  so  far  as  they  were 
appurtenant  to  the  estate. 

PhilMek  t.  Bwino,  97  Haas.  184. 

At  the  time  of  the  conveyance  the  water  was 
running  in  these  pipes,  and  the  privilege  to 
have  it  so  run  was  not  only  the  personal  right 
of  the  grantors,  as  part  owners  of  the  aqueduct, 
but  it  was  an  casement  appurtenant  to  the  estate. 

iTimey  v.  Stocker,  L.  R.  1  Ch.  App.  396. 

Under  such  circumstances  the  grant  of  the 
pipes,  if  the  water  did  not  pass,  would  be,  as 
8^d  by  C.  J.  Shaw,  in  Stanteood  v.  Kimball,  IS 
Met.  I^(a  Bimilar case), "useless  and  illusory." 

The  case  is  wholly  unlike  that  of  Philbriek 
r.  Eieing,  07  Mass.  134,  where  it  was  held  that 
although  the  pipes  passed,  the  right  to  the 
water  did  not  pass. 

This  is  a  case  where  fxill  costs  are  recovera- 
ble T^rdlesB  of  the  amount. 

WiUianu  v.  Veazie,  8  Me.  106;  Sutherland  v. 
Jackson ,  82  Me.  80. 

Defendant  questions  the  authority  of  Wat- 
kiiiB  V.  Peck,  13  N.  H.  860,  which  is  against  him. 
But  to  the  same  point  is  Arbuekle  v.  Ward,  39 
yt.  48,  where  a  prescriptive  right  was  held  to 
have  become  perfected  under  a  nmllar  agree- 
ment. 

But  where  the  owner  of  a  dominant  estate  be- 
comes merely  part  owner  of  the  servient  estate, 
there  is  no  such  unity  as  will  produce  the  effect 
claimed.  To  effect  an  extinguishment,  both 
estates  must  come  entirely  under  the  same 
ownership. 

Reed  v.  West,  18  Gray,  284;  Atlanta  MilU  v. 
Ma$on,  130  Man.  261;  Tucker  v.  Jewett,  11 
Coon.  821. 

The  fact  also,  that  one  estate  is  in  fee  and  the 
other  a  lease  for  years,  would  render  Butdi  unity 

impossible  in  this  case. 

Tlioma*  V.  T/tomas,  3  C.  M.  &  R.  84;  Bitger 
T.  Parker,  8  Cush.  145. 
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But  even  if  there  had  been  such  a  unity  ai 
extinguished  the  easement,  it  came  into  exis- 
tence again  upon  Uie  sulneauent  aererance,  it 
being  an  easement  of  necessmr. 

Grant  v.Chaae.nt/iBm.  447;  BaeardY.  Bob- 
tTuon,  8  Mason,  278,  and  cases  cited. 

And  finally,  the  whole  doctrine  of  extinguish- 
ment by  unity  of  possession  has  no  application 
to  watercourses,  natural  or  artificial.  Semble. 

Ang.  Watercourses,  6th  ed.  ^  101  etaeg. 

A  prescriptive  right  seems  to  be  affirmed  iu 
WaUaee  v.  meteher,  10  YoeXet,  458.  Bell,  J., 
says:  "The  tenant  for  life  or  years  may  grant 
easements  or  permit  them  to  be  aoquir«i  by 
user,  and  th^  will  be  valid  against  himself  and 
those  who  heul  his  estate  during  its  continuance, 
though  perhaps  not  longer." 

There  is  really  no  conflict  in  the  deeds.  One 
conveys  certain  premises  with  the  "brandi 
water  pipes" — ^those  In  the  soil  of  the  granted 
premises — and  as  a  matter  of  course  the  right 
to  the  water  running  in  them. 

CooUdge  v.  Hager,  43  Vt.  9;  Vt.  Cen.  B.  K. 
Co.  V.  mils.  28  Vt.  685. 

Defendant's  last  position  is  that  plaintiff  is 
not  entitled  to  any  water  because  bis  deed  is 
from  a  tenant  in  common,  of  the  uain  aque- 
duct, whom  he  compueswith  a  stockholder  in 
a  water  company,  wno  was  held  in  PhiHrook 
v.  Ewing,  07  Mass.  133  to  have  no  interest  in 
the  water  which  he  could  convey.  But  there 
is  no  analogy  in  the  cases. 

Tenants  in  common  of  an  aqueduct,  each  of 
whomdrawBwatertherefromforhisown  house, 
have  Individual  rights  to  so.  much  water  as 
comes  to  their  respective  premises,  and  one 
may  have  an  action  against  the  other  for  any 
nuisance  of  the  water  whereby  it  Is  diverted  to 
his  damage. 

MrJ^lan  v.  Jennesa,  48  Vt.  183. 

Mr.  jTohn  Varneyr  for  defendant: 

The  testimony  of  all  the  witnesses  shows  that 
whatever  pariicipation  in  the  benefits  of  the 
main  aqueduct  has  been  enjoyed  by  tfaeTruz- 
ton  Dority  estate  was  permitted  under  con- 
tract and  agreement,  and  paid  for  by  rental,  to 
contribution  of  money  and  services  towards 
its  repair.  Such  "user"  can  in  no  sense,  it  is 
submitted,  he  regartled  as  adverse,  and  conse- 
quently not  the  basis  of  prescriptive  title.  If 
tne  arrangement  was  by  parol,  It  woidd,  at 
most,  be  but  a  revocable' license. 

The  authorities  sustain  this  view,  and  it  is 
believed  that  the  case  Watkint  v.  JVfc,  18  N. 
H.  860,  is  not  in  conflict  with  it. 

Washb.  Easem.  2d  ed.  pp.  106,  124, 125, 880. 

An  undivided,  common  interest  cannot  be 
servient,  while  the  cointerests  in  the  same  estate 
are  not  subject  to  the  same  service.  Such  a  rule 
would  seem  to  be  the  <mly  one  admitting  of 
practical  amjUcation. 

Washb.  Easem.  2d  ed.  p.  150. 

Attention  is  again  called  to  the  language  in 
the  deed  from  the  Pattens  to  plaintiff,  as  to  the 
branch  water  pipes. 

In  the  case  on  plaintiff's  brief  on  this  point, 
Philbriek  V.  Bmng,  97  Mass.  184,  it  was  held 
that,  although  the  branch  pipe  passed,  the  right 
to  the  water  from  the  main  aqueduct  did  not, 
for  the  reason  that  the  owner  of  the  branch 
pipes  did  not  own  the  main  aqueduct.  He  was, 
however,  a  stockholder  in  the  company  which 
did  own  the  main  aqueduct  and  as  such  had 
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the  flow  of  water  from  the  main  aqueduct  into 
his  branch  pipes. 

Foster,  J.,  delivered  the  opinion  of  the 
coturt: 

This  is  an  action  on  the  case  for  diverting 
the  water  running  in  an  aqueduct  to  plaintiff's 
house  and  stable.  From  the  evidence  reported, 
the  followinfi:  facts,  essential  to  a  correct  un- 
derstanding of  the  case,  afQrmatively  appear: 
In  1836  Daniel  Herrick  took  a  lease  of  a  cer- 
tain  spring  with  title  right  to  omduct  water 
therefrom  through  the  lessor's  land  for  the 
term  of  999  years.  Having  soon  after  obtained 
the  right  to  lay  pipes  through  adjoining  lands, 
the  lessee  immediately  construct^  an  aqueduct 
from  said  spring  to  Charleston  Comer,  a  mile 
distant,  more  or  less.  The  several  places  tak- 
ing water  from  this  aqueduct  were  acciistomed 
to  pay  an  annual  water  rent,  except  the  Jacob 
Dori^  place,  the  Isaac  Dunning  place,  now 
owned  W  the  defendant,  and  the  Tnixton 
Dority  place,  now  owned  by  the  plaintiff. 
These  were  the  first  three  places  lying  along 
the  line  of  the  aqueduct,  and  in  the  order 
named:  and  it  is  claimed  by  (he  plaintiff  that 
these  three  received  the  water  under  perpetual 
rights  derived  by  grant  from  said  Herrick,  or 
by  prescription.  It  appears  that  the  parties  oc- 
Ciqijing  these  places,  and  their  successors,  have 
always  borne  Uieir  proportional  part  of  the  ex- 
pense in  maintaining  the  aqueduct,  and  that 
the  water  has  run  to  their  houses  and  bams  by 
means  of  branch  pipes  in  the  same  manner  for 
more  than  45  yearst  After  leaving  the  defend- 
ant's premises  the  aqueduct  passes  to  the  plain- 
tiff's  land  in  the  rear  of  his  dweHing-faoose.  and 
there  the  water  has  been  accustomed  to  enter 
what  is  termed  a  main  cistern,  and  from  that 
to  run  in  branch  pipes  to  his  bouse'and  stable. 
This  continued  till  the  fall  of  1881,  when  it  is 
alleged  that  the  defendant  diverted  the  water, 
ttiereby  preventing  it  from  flowing  to  the  premi- 
ses of  the  plaintiff,  and  for  such  dlverrion  this 
action  is  brought. 

Daniel  Hernck  died  in  1864,  and  his  son  as 
administrator  on  his  estate  in  1869  sold  the 
rights  of  the  deceased  in  this  aqueduct  to  the 
defendant,  and  one  David  II.  Patten,  who  then 
lived  where  the  plaintiff  now  lives.  Patten  died, 
and  by  will  left  all  his  property  to  his  wife  and 
daughter,  who  in  1879  conveved  to  the  plaintiff 
^nemiBes  where  be  now  uves.  warranty 
deed,  adding  to  tlie  description  this  clause: 
"  also  all  the  branch  water  pipes  running  from 
the  main  cistern  to  the  house  and  stable. "  A 
short  time  after  this  conveyance  they  conveyed 
their  undivided  half  of  the  aqueduct,  derived 
from  the  administrator  of  Daniel  Herrick's 
estate,  to  the  defendant, who  since  tbat  convey- 
uoe  luB  assumed  the  absolute  right  to  control 
toe  water  in  the  aqueduct  to  the  entire  exclu- 
sion of  the  plaintiff,  and  has  completely  di- 
verted the  same  from  bis  premises. 

The  plaintifTs  claim  is  baaed  upon  the  ground 
that  thu  water  right  was  an  easement  legally 
appurtenant  to  his  estate,  and  passed  to  hun  at 
ue  time  he  received  his  conveyance  from  the 
Pattens. 

To  determine  the  correctness  of  this  position 
We  must  first  ascertain  whether  tfae  easement 
^  one  that  had  ripened  into  a  legal  right  and 
>ttd  become  l^ally  attached  to  tibe  premises 


conveyed.  For  this  easement,  originating  from 
water  supplied  by  a  spring  not  situated  upon 
land  belonging  to  the  grantor  of  the  plaintiff's 
premises,  womd  not  pass  as  an  appurtenance 
to  the  estate  conveyeid  unless  it  bad  thus  be- 
corne  attached  to  the  same.  8panldingv.  Abbot, 
55  N.  H.  428. 

But  when  an  easement,  although  not  origi- 
nally belonging  to  an  estate,  has  become  ap- 
purtenant to  it,  either  by  express  or  implied 
grant,  or  by  prescription  which  presumKwea  a 
grant,  a  conveyance  of  that  estate  will  carry 
with  it  such  easement  whether  mrationed  in 
the  deed  or  not.  although  it  may  not  be  neces- 
sary' to  the  enjoyment  of  the  estate  by  the 
grantee.  2  Washb.  Real  Prop.  *28 ;  £ent  v. 
Wait,  10  Pick.  138.  Hence  if  Patten  in  his 
lifetime,  aside  from  any  interest  conveyed  b^ 
Herrick's  administrator,  was  the  owner  of  this 
easement  as  annexed  to  this  particular  estate, 
it  passed  with  the  estate  to  his  wife  and 
daughter,  and  from  them  would  have  paraed 
to  this  plaintiff  as  apptirtenant  to  the  premises 
conveyed,  even  if  no  mention  had  been  made  of 
it  in  their  deed  to  him. 

And  from  all  the  evidence  in  the  case,  any 
extended  summary  of  which  would  hardly  le 
deemed  proper  in  an  opinion,  we  can  arrive  at 
no  other  conclualon-than  that  this  easement  bad 
become  appurtenant  to  the  estate  long  before  it 
came  into  the  hands  of  Patten.  The  testimony 
of  Place  shows  that  in  1845,  after  it  bad  been 
Id  operation  about  9  years,  he  hired  the  aque- 
duct of  Herrick  for  4  or  5  years,  and  has  always 
known  it  and  had  charge  of  the  repairs  upon 
it  till  within  a  few  years;  tbat  during  the  time 
he  hired  it  he  leased  the  use  of  the  main  pipe 
to  those  parties  along  the  line  of  it  and  who 
were  accommodated  by  it,  except  Truxton  Dor- 
ity, who  then  lived  on  the  place  now  owned  by 
the  plaintiff,  Isaac  Dunning,  then  living  where 
the  defendant  now  lives,  and  a  parly  on  the 
Jacob  Dority  place  "reserving  to  these  indi- 
viduals their  rights  which  had  been  sold  io 
them;  and  they  were  under  obligations  to  do 
their  proportion  towwds  the  repairs  on  the  main 
pipe  if  anyrepairswere  needeo."  He  also  tes- 
tifies that  Truxton  Dority  paid  somewhere 
about  $100  for  his  right,  and  tbat  this  was  one 
of  the  places  reserved  by  Mr.  Herrick  from  the 
payment  of  rent.  This  testimony  is  corrob- 
orated by  that  of  Daniel  Herrick's  son  and  ad- 
ministrator, who  worked  upon  the  aqueduct 
when  a  Ix^  and  remembers  the  fact  cmF  these 
three  parties  owning  their  water  rights.  More- 
over uie  testimony  of  E.  8.  Higgins,  formerly 
an  owner  of  the  property  now  held  by  the 
plaintiff,  shows  that  as  long  ago  as  I860  he  had 
a  separate  deed,  in  connection  with  his  tiUe  to 
the  premises,  of  the  water  right  bdonging  to 
the  place,  made  out  from  what  he  terms  the  old 
Daniel  Herrick  deed. 

As  tending  to  corroborate  these  facts  it  will 
be  found  upon  examination  that  the  evidence  is 
clear  and  uncontradicted,  that  for  more  than  45 
years  the  plaintiff  and  those  under  whom  he 
claims  have  enjoyed  the  use  of  the  water  flow- 
ing substantially  in  the  same  manner  to  the 
house  uid  stable  upon  the  premises.  During  all 
this  time  it  has  imssed  throu^  the  premises  lor- 
merly  known  as  the  Isaac  Dunning  place  and 
now  held  by  the  defendant.  During  all  these 
45  yearai  the  right  of  the  plaintiff,  and  of  his 
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predecessora  Id  title,  tlius  to  take  and  use  the 
water,  and  to  bave  it  flow  to  tbem.  bas  never 
been  questioned  or  contested  by  any  one  till  this 
controvert  arose. 

Even  if  tberc  was  not  evidence  of  an  express 
grant,  tbese  facts,  sbowiog  an  adverse  and  ex- 
clusive use  of  water  during  so  long  a  penbd, 
might  well  be  considered  presumptive  evidence 
of  a  grant.  Watkint  v.  Peck,  18  N,  H.  870; 
Wallace  v.  FleUher,  80  N.  H.  452;  AahUy  v, 
Anhley,  4  Gray,  200;  Whitev.  Chopin,  12  Allen. 
519;  Jewett  v.  Humcy,  70  Me.  48S;  Murehie 
v.  Oatet,  78  Me.  304,  305  [2  New  Eng.  Rep. 
486]. 

"  And  this  Is  as  true,"  says  Parker,  Ch.  J.. 
in  Watkin*  v.  i%cA;,  aupra,  "in  relation  to 
water  flowing  through  an  aqueduct,  for  use  at 
a  bouse,  by  the  occupants,  as  it  is  in  relation  to 
the  water  of  a  river,  used  for  propelling  ma- 
chinery." 

Under  circumstances  like  these,  the  language 
of  the  cotut  in  Tinl-Mata  v.  Arnold,  3  Me.  1^, 
niav  be  considered  as  peculiarly  appropriate. 
"  The  law,"  says  Mellen,  Ch.  J.,  In  Uiat  case 
"  gives  a  natural  construction  to  tlie  conduct 
of  the  parties;  and,  after  a  long  succession  of 
years,  presumes  that  the  person  enjoying  the 
easement,  having  no  right  to  enjoy  it  unless 
under  the  grant  of  the  true  owner,  had  such  a 
grant;  and  that  in  consequence  of  it  he  had 
never  been  molested  in  his  enjoyment." 

What  was  the  effect  of  the  deed  from  the 
administrator  of  Daniel  Ilerrick  to  the  defend- 
ant and  David  H.  Patten,  and  what  was  there- 
by conveyed  to  them  ? 

The  interest  which  Daniel  Herrick  had  in  the 
aqueduct  was  not  only  the  right  to  draw  water 
from  a  particular  spnng,  but  to  have  pipes  laid 
in  the  soil  of  another,  and  for  that  purpose  to 
enter  thereon,  repair  and  renew  such  pipes. 
This  interest  was  more  than  an  easement  In 
gross;  it  was  an  interest  in  U>e  realty  assigna- 
ble, descendible  and  devisable.  It  was  such 
an  intei  est  as  was  capable  of  being  assigned  as 
to  a  part  or  in  gross.  Easements  growing  out 
of  It  ml^t  be  acquired  by  grant  or  otherwise, 
and  thus  become  the  objects  of  title  in  others. 
Ami^n  V.  Harrit.  118  Mass.  64. 

Thus  the  right  to  take  water  from  this  aque- 
duct was  an  easement,  and  so  far  as  this  right 
bad  not  by  grant  or  otherwise  passed  from  the 
owner  to  any  particular  person  or  persons,  or 
become  annexed  to  any  particular  estate  or 
estates,  the  same  was  subject  to  assignment  by 
him.  Goodrich  v.  Burbank,  12  Allen,  459; 
Amidon  v.  Harrit,  supra. 

But  whatever  easements  or  rights  had  been 
acquired  by  grant  or  otherwise  from  the  own- 
er of  the  aqueduct  would  enure  to  the  benefit 
of  the  persons  or  estates  of  those  who  had  thus 
acquired  them,  and  would  not  therefore  pass 
by  the  administrator's  deed.  Before  the  de- 
fendant and  David  H.  Patten  received  the  deed 
of  this  aqueduct  from  the  administrator.  Pat- 
ten was  the  owner  of  the  premises  which  were 
afterwards  conveyed  to  this  plaintiff.  Annexed 
to  these  premises  and  appurtenant  thereto  was 
theeasementor  rightto  the  water  from  the  aque- 
duct in  question.  To  this  easement  thus  an- 
nexed and  belonging  to  these  premises  the  de- 
fendant could  certainly  claim  no  right  or  title 
by  rtitue(rf  the  administrator's  deea  If  alike 
easement  at  that  time  existed  in  reference  to 
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the  defendant's  premises,  neither  could  Patten 
have  claimed  any  right  or  title  thereto  under 
that  deed  for  the  same  reason. 

But  whatever  title  or  interest  the  deceased 
Herrick  bad  in  the  aqueduct  passed  to  them, 
and  of  this  they  were  owners  In  common. 

Assuming  that  the  court  should  And  that  an 
easement  existed,  sach  as  we  have  inenti<»ied, 
and  had  once  become  appurtenant  to  the  prem- 
ises DOW  owned  by  the  plaintiff,  it  is  contended 
in  defense  tliat  such  easement  became'  extin- 
guished by  unity  of  title  to  the  dominant  and 
servient  estate  in  the  same  person  by  David  H. 
Patten  owning  the  premises  to  which  the  ease- 
ment had  become  annexed,  and  by  taking  to 
himself,  by  the  administrator's  deed,  a  half  in- 
terest undivided  io  the  main  aqueduct. 

That  an  easement  will  become  extinguished 
by  unity  of  title  and  possession  of  the  domi- 
nant and  servient  estates  in  the  same  person  by 
the  same  right,  is  a  principle  of  law  too  general 
and  elementary  to  be  questioned.  But  this 
principle  like  many  others  is  suhject  to  quali- 
fications. In  order  that  unity  of  title  to  the 
two  estates  should  operat*  to  extinguish  an  ex- 
isting easement,  the  ownership  of  the  two  es- 
tates should  be  coextensive,  equal  in  validity, 
quality  and  all  other  circumstances  of  right. 
If  one  is  held  in  severalty  and  the  other  only  as 
to  a  fractional  part  thereof  by  the  same  peraon, 
there  will  be  no  extinguishment  of  such  ease- 
ment. Ritger  v.  Parker.  8  Cush.  147;  2  Washb. 
Real  Prop.  *85.  Thus  it  was  held  by  Abinger, 
C.  B.,  in  the  English  Court  of  Exchequer,  in 
Thomas  v.  Thomae,  2  Cr.  M.  &  R.  34,  in  which 
case  one  estate  was  held  in  fee  and  the  other  for 
a  term  of  500  yeai-s,  that  unity  of  possession  did 
not  extinguish  the  easement,  but  only  suspend- 
ed it  during  that  unity  of  possession;  and  upon 
parting  wiln  the  premises  to  different  parties, 
the  right  revived. 

In  the  application  of  these  principles  to  the 
facts  in  the  case  at  bar,  we  Und  that  while  Pat- 
ten  bad  an  estate  in  fee  in  the  premises  to  whic^ 
the  easement  was  annexed,  his  interest  in  the 
aqueduct  derived  from  the  administrator's  deed 
was  hut  a  chattel  interest,  not  only  fractions! 
in  quantity,  but  limited  in  its  duration  to  the 
term  of  999  years.  Gay,  Petitioner,  5  Mass. 
419;  Chapman  v.  Oray,  15  Mass.  4415;  Breuf- 
terv.  mil.  1  N.  H.  850;  llolUnheeky.  McDonaid. 
112  Mass.  249;  Bouv.  Law  Diet,  title  Cfiattd 
Interest  Estate  for  Teara. 

There  was,  therefore,  no  such  unity  of  title 
and  possession  as  would  extinguish  the  ease- 
ment in  the  premises  while  held  by  David  H. 
Patten,  and  consequently  they  passed  by  devise 
to  bis  wife  and  daughter,  the  plaintiff's  grant- 
ors, with  the  easement  still  subsisting  and  ap- 
purtenant thereto. 

They  also  took  the  one  half  interest  in  the 
main  aqueduct  which  Patten  had  acquired  in 
his  lifetune  by  the  administrator's  deed.  While 
thus  holding  the  l^gal  title  to  the  premises  with 
the  easement  in  the  use  of  the  water  running  to 
them  as  part  and  parcel  thereof;  while  also 
holding  toe  half  interest  in  the  aqueduct,  tbey 
conveyed  to  the  plaintiff,  adding  to  the  descrip- 
tion of  the  premises  this  clause:  "  also  all  the 
branch  water  pipes  running  from  the  main  cis- 
tern to  the  house  and  stable." 

This  conveyance  to  the  plaintiff,  being  made 
and  recorded  prior  to  the  conveyance  fam 
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them  to  the  defeDdant  of  thdr  interest  in  the 
main  aqueduct,  maj  be  properly^  held  to  con- 
yey  to  the  plaintiff  whiatever  might  be  fairly 
said  to  pass  by  the  terms  of  the  deed,  and 
irhicb  they  owned  at  the  time  of  the  convey- 
soce.  Had  the  clause  in  relation  to  the  branch 
water  pipes  not  been  inserted  in  the  deed,  the 
easement  relative  to  the  use  of  water  being  one 
actually  belonging  to  the  estate  conveyed ,  would 
have  passed  by  implication.  PMUrrook  v.  Eic- 
ing,  87  Mass.  184.  -With  that  clause  added, 
was  it  the  intention  that  only  the  branch  water 

{>Ipe8  themselves  should  be  conveyed?  Or  was 
t  the  intention,  as  well  as  the  legal  effect,  that 
not  only  the  branch  water  [rfpes  but  also  the 
easement  in  the  use  of  the  water  passing  through 
them  upon  the  grantors'  premises  and  which 
had  become  a  legal  appurtenance  to  the  estate, 
and  then  in  use  by  them,  should  also  be  con- 
veyed? We  are  inclined  to  the  latter  view.  It 
is  not  denied  that  the  branch  pipes  would  have 
passed  without  any  mention  thereof  in  the  deed. 
Of  what  practical  use,  then,  were  the  pipes  six 
feet  below  the  surface  of  the  earth  without  the 
right  to  the  water  passing  through  them  ?  It  is 
an  ancient  maxim  that  when  a  person  grants  a 
tiling  he  Is  supposed  also  tacitly  to  grant  such 
means  of  his  own  as  are  necessary  tberebv  to 
attain  the  thing  granted.  Broom,  Leenl  Max. 
*436;  Shep.  Touch.  80;  Stanwood  t.  Kimball, 
13  Met.  m. 

Laying  out  of  the  case  all  oral  testimony  in 
relation  to  what  was  intended  to  be  conveyed, 
and  looking  at  the  deed  in  reference  to  its  terms, 
the  subject  matter  and  the  circumstances  sur- 
rounding the  transaction,  we  feel  satisfied  that 
not  only  was  it  the  legal  effect  of  the  deed,  but 
also  the  intention  of  the  grantors,  to  convey 
fsrtaio  premises  with  the  branch  water  pipes 
then  in  the  mil  and  in  use  upon  the  granted 
pcemisea,  as  in  the  case  of  Cootidge  v.  f&ger.  43 
Vt.  9;  and  that  the  defendant  by  his  deed  from 
the  same  parties,  wUch  was  executed  shortly 
afterwards,  received  a  distinct  property  from 
that  which  has  been  conveyed  to  the  plaintiff, 
hdng  the  some  undivided  half  interest  in  the 
main  aqueduct  which  years  before  had  been 
deeded  to  Patten  by  the  administrator  of  Dan- 
iel Herrick. 

We  have  examined  at  some  length  the  princi- 
pal grounds  upon  which  both  parties  base  their 
cluras.  It  is  unnecessary  to  consider  any  oth- 
ers, inasmuch  as  we  are  of  the  opinion  that  the 
plaintiS  is  entitled  to  prevail. 

The  only  remaining  question  Is  that  in  rela- 
tira  to  damages.  The  acts  of  the  defendant  in 
diverting  the  flow  of  water  to  the  plaintiff's 
premises  was  a  misfeasance  such  as  would  ren- 
der him  liable  in  this  action.  It  was  in  the 
nature  of  a  continuing  nuisance.  The  evidence 
is  relation  to  these  acts  indicates  that  Uie  dam- 
age is  temporary  rather  than  of  a  permanent 
injury  to  the  realty.  They  do  not  appear  to  be 
of  such  permanent  chu^ter  as  would  seem  to 
wmant  us  in  assuming  that  they  are  to  con^n- 
ne  forever  in  the  future,  and  tberebv  justify 
the  assessment  of  damages  accordingly.  The 
cost  of  restoring  the  water  to  its  accustomed 
channel  could  be  but  very  slight,  and  it  lies  in 
the  power  of  the  defendant  thus  to  restore  it, 
thereby  avoiding  suoceasive  suits.  In  this  case 
ve  adopt  the  rule  laid  down  by  this  court  In 
OfMAerland  A  O.  Canal  Carp.  v.  Hiiehingt,  «6 


Me.  140,  and  the  plaintiff  will  recover  such 
damages  only  in  this  actioo  as  he  had  sustained 
at  the  time  it  was  commenced.  Thompaon  v. 
Gibgon,  7  Mees.  &  W.  456;  Biitiahill  v.  Seed. 
18  C.  B.  716;  Bare  v.  Hoffman,  79  Pa.  St.  71. 

Judgment  for  the  ^intifffar  $40  damagea. 

Peters.  Ch.  J.,  Dmaforth.  Virgin*  Bm- 
•rj  and  HMkell.  JJ.,  coneimed. 


STATE  of  Mahie  < 

V. 

WUliam  TURNBULL  tt  at. 

A  complaint  for  TiolAtlon  of  the  flah  law, 

by  not  providing  an  opening  in  weirs, 
locat«d  in  a  river,  during  the  weekly 
close-time.inust  allege  that  the  weirs  are 
located  in  that  part  of  the  river  to 
which  the  statute  apptiee,  where  a  por- 
tion of  the  river  is  specially  exempted 
from  the  pro^risions  of  the  law. 

(LlnoolD  Decided  October  U,  1880.) 

ON  defendant's  exceptions  to  the  ruling  of  the 
court  in  overruling  a  demurrer  to  the  com- 
plaint. Suttained. 
The  facts  are  stated  in  the  opinion. 
Mr.  Oeore^  B.  Sawyer,  for  defendants  : 
The  statute  is  penal,  and  in  derogation  of  the 
common  law. 

Parker  v.  MiUdam  Co.  30  Me.  853;  Moulton  v. 
Lihbey,  37  Me.  472. 

It  should  not  only  be  construed  strictly,  but, 
in  a  process  imder  ft,  all  the  elementa  of  the  of- 
fense should  be  distinctly  charged. 

Slate  V.  MeKeiuie,  43  He.  8I»;  8talt  t.  Ba*- 
aey,  60  Me.  410. 

It  is  not  alleged  especially,  that  the  respond- 
ents kept,  or  maintained,  or  had  any  control  of, 
or  interest  in.  any  weiron  the  10th,  11th  or  12th 
days  of  the  monUi  named.  If  they  did  not,  they 
were  under  no  obligation  to  perform  the  duty 
which  the  statute,  by  implication,  imixwes  upon 
persons  keeping,  or  maintaining,  or  having  con- 
trol of  weirs,  in  close-time. 
State  v.  Baker,  84  He.  53. 
"rhe  complaint  does  not  allege  that  the  weir 
which  the  respondents  are  charged  with  keep- 
ing, etc.,  had  "in  that  part  of  it  where  the  fish 
are  usually  taken,  an  opening  three  feet  wide," 
or  of  any  width,  "extending/'  etc.  (as  in  stat- 
ute^;  or  that  there  was  any  "netting  or  other 
material  which,  while  fishing,  closed  that  part," 
etc. ;  in  the  absence  of  which  conditions,  the 
requirement  to  "take  out  and  carry  on  shore 
such  netting, "  ete.,  would  be  impossible  and 
absurd. 

State  V.  Androaeoggin  R.  R.  Co.  76  Me.  41 1 ; 
Slate  V.  Cagep,  45  Me.  435,  as  modified  by  Stale 
V.  Coilim.  48  Me.  217;  State  v.  MeKerme.  tupra. 

A  portion  tit  the  Damariacotia  Biver  is  ex- 
empted from  the  operation  of  %  48. 

8o  far  as  it  appears  by  the  complaint,  the 
weir  which  the  respoodeuts  are  charged  with 
keeping  and  maintaining  "in  the  waters  of  the 
Damariscotta  River,"  may  have  been  within  the 
exempted  portion  of  said  river.  If  so,  no  offenne 
was  committed. 

Appleton,  Ch.  J.,  in StaU  v.  CottU,  70  Me.  198. 
a  parallel  case. 
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The  same  matters  which  will  support  a  mo- 
tion in  arrest  of  judgment,  will,  at  the  proper 
stage  of  the  proceedings,  sustain  a  demurrer, 
and  tiee  term.  State  t.  Boibi.  89  Me.  312; 
State  V.  Carver,  49  Me.  588. 

"Where  a  statute  creates  a  new  offense,  by 
prohibiting  and  making  unlawful  anything 
which  was  lawful  before,  and  provideti  a'  reme- 
dy against  such  new  offense  by  a  particular 
method  of  proceeding,  such  method  or  proceed- 
ing must  be  pursued,  and  none  other." 

1  Russ.  Cr.  49;  2  Hawk.  P.  C.  chap.  36,  g  17; 
Jacob,  Law  Diet,  title  Information;  Witcamt 
V.  Trundy,  13  Me.  904.  See  also  Fa^ttv.  Cfey- 
er.  55  Me.  160:  Bearee  v.  Fo»aett.  84  Me.  575. 

Mr.  Rosweil  S.  Partrid^.  County- Attor- 
ney, for  the  State. 

A  prima  facie  case  is  well  set  forth  in  the  com- 
plaint.  The  exceptions  Iti  Rev.  Stat.  chap.  40, 

60,  68,  need  not,  by  the  rules  of  pleading, 
l>e  negatived  in  the  complaint ;  nor  is  it  neces- 
sary to  mention  in  the  complaint  the  exemption 
found  in  §  31.  same  chap. 

See  ^ate  v.  Boyington,  S6  Me.  513;  Whart. 
Cr.  L.  %  878. 

Emery*  J.,  delivered  the  opinion  of  the 
court: 

The  provlalons  of  Rev.  Stat  chap.  40,  !g  48, 
particularly  that  requiring  an  opening  through 
weirs  during  the  weekly  close-time,  were  evi- 
dently enacted  for  the  protection  of  "migratory 
fishes."  This  complaint  is  for  omitting  to  keep 
the  weir  open.  Section  81  of  the  same  chapter, 
however,  expressly  exempts  certain  waters 
"from  provisions  relating  to  migratory  fishes." 
and,  among  the  waters  so  exempted,  are  "  so 
much  of  the  waters  of  the  Damariscotta  River 
as  are  west  of  the  railroad  bridge  near  Damar- 
iscotta Mills.  "  Section  48,  therefore,  cannot 
apply  to  that  part  of  the  Damariscotta  River  so 
exempted. 

All  the  acts  and  omissions  forbidden  by  48 
are  not  fort^dden  in  that  part  of  that  river. 
They  are  still  lawful  or  harmless  there,  howev- 
er unlawful  they  might  be  in  other  parts  of  the 
same  river.  They  are  not  mala  in  ae,  and  are 
mala  prohibita  only  in  one  part  of  the  river,  to 
wit:  that  east  of  the  railroad  bridge.  The  lo- 
cality of  such  acts  or  omissions  is  therefore  an 
essential  element  in  constituting  them  an  offense 
against  the  statute.  To  prove  t&t  they  occurred 
in  the  Damariscotta  River  is  not  enou^.  They 
may  properly  occur  in  one  part  of  the  river.  It 
must  be  proved  that  they  occurred  in  the  pro- 
hibited ^lart,  to  make  them  an  offense.  If  the 
locality  is  an  essential  part  of  the  offense  itself, 
it  is  equally  an  essential  part  of  the  description 
of  the  offense,  and  should  be  alleged  in  any 
proceas  charging  the  ofFense.  This  &  not  a  case 
of  a  proviso  or  excuse,  which  a  respondent  may 
or  may  not  show  in  defense.  He  is  not  even 
prima  facie  ^ilty,  until  he  is  shown  to  have 
done  or  omitted  in  the  forbidden  part  of  the 
river. 

The  only  statement  of  locality  in  this  com- 
plaint is,  "in  the  waters  of  the  Damariscotta 
River."  The  complaint,  therefore  does  not  set 
out  any  offense  prima  faeie.  The  presumption 
would  be  that  the  respondents  acted  or  omitted 
lawfully,  in  that  part  of  the  river,  not  forbid- 
den to  tiiera.  All  the  matters  charged  may  have 
occurred  in  tbut  part  of  the  river.  All  the  at- 
330 


legations  may  be  true,  and  the  defendants  offer 
no  excuse,  and  still  no  offense  have  been  com- 
mitted. The  allegation  of  contra  formam  Mat- 
vti  is  not  an  allegation  of  fact,  but  ^mply  a 
statement  of  a  logical  result, — aresult  in  law.  If 
the  premise  is  suBlcient  as  in  this  case,  the  re- 
sult does  not  follow. 

State  V.  Boyington,  56  Me.  512,  cited  for  the 
State,  was  clearly  a  case  of  proviso  or  excuse. 
It  was  primAfade  an  offense  to  cast  two  bal- 
lots at  a  single  election  imder  any  circumstances. 
There  might,  however,  have  been  circumstances 
excusing  it,  and  which  could  have  been  shown 
in  defense.  Such  circumstances  did  not  need 
to  be  negatived. 

The  r^ative  situation  in  a  statute,  of  its  dif- 
ferent sections,  clauses  and  phrases  is  not  the 
criterion  in  determining  such  a  question. though 
it  seems  to  Ik  sometimes  so  stated.  It  msjr  fre- 
quently solve  the  que8tion,but  it  does  not  alwa^ 
do  so.  The  question  is,  after  all,  one  of  le^ 
lative  intent.  Was  it  the  intent  to  create  a  gen- 
eral offense,  prima  fade  committable  by  all  per- 
sons, at  all  times,  or  in  all  places,  or  was  it  the 
intent  to  create  a  Umited  offense,  committable 
onl^  by  particular  persons,  at  particular  times, 
or  in  particular  places?  If  the  former,  the  ex- 
cusatory circumstances  need  not  be  negatived 
in  the  complaint.  If  the  latter,  the  particulars 
of  person,  time,  or  place  should  be  alleged.  In 
the  Boyington  Cam,  mpra,  the  statute  evidently 
created  a  general  offense  prima  faeie  applica- 
ble to  all  elections  and  all  circumstances.  In 
this  case,  the  statute  creates  a  limited  offense, 
limited  1^  place,  as  well  as  in  time.  The  act 
only  becomes  a  crime  when  done  in  a  particular 
place.  The  complaint  should  charge  the  act  as 
done  in  that  particular  place.  Whart.  Cr.  L. 
S$  380 ;  State  v.  Godfrey,  34  Me.  332  ;  United 
States  V.  Cook,  17  Wall.  168  [Bk.  21,  L.  ed.  538]. 

Exceptions  sustained;  demurrer  sustained. 

Peters.  GA.  J.,  Walton,  Danforth,  Lib- 
bey  and  Foster.  JJ.,  concurred. 


John  H.  HAMMOND 
Peter  E.  DEEHAN. 

The  award  of  an  arbitrator,  after  stat- 
ing his  conclusion,  contained  the  follow- 
ing clause :  "  In  arriving  at  this  result, 
I  have  excluded  every  claim  (including 
those  for  intoxicating  liquors)  submitted 
by  said  parties,  except  the  following, 
wtiich  I  have  allowed."  Held,  that  the 
meaning  of  the  award  is  that  the  arbi- 
trator disallowed  the  claims  which  the 
award  stated  he  ezeluded  In  airlTing 
at  the  result. 

(Cumtterlaod  Decided  October  18,  USB.) 

ON  report.    Judgment  for  plaintiff. 
Assumpsit  on  the  report  of  an  arbitrator  for 
$171.17. 

Mr.  E.  S.  Ridlon.  for  plaintiff: 
When  matters  in  dispute  are  referred  to 
arbitration  without  bond,  and  the  arbitrator 
awards  a  certain  sum  to  he  due,  it  may  be  re- 
covered under  a  count  on  an  imtimul  ampntas- 
tent. 
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1  Bsp.  IM;  Tidd,  Pr.  7M.  See  Bout.  L. 
Diet.  Insimui  Computattent,  Account  Stated. 

Mr.  D.  A.  Me^er,  for  defendant: 

There  has  been  a  failure  to  determine  a  con- 
troversy  submitted,  to  wit:  every  claim  (includ- 
ing those  for  intoxicating  liquors)  submitted 
by  aiud  Deehan  and  Hammond,  except  a  few 
DUied  in  the  award. 

The  whole  award  is  void. 

Ott  V.  Sehroeppel,  5  N.  T.  482;  Wright  v. 
Wright.  5  Cow.  197;  MeNear  v.  BaOeji,  18  Me. 
251:  Riehard6  v.  DHnker,  1  Halst.  807;  Har- 
ker  V.  Hough,  2  Halst.  438;  Carnoehan  v.  Chrit- 
tie.  11  Wheat.  446  (24  U.  B.  bk.  6,  L.  ed.  516); 
Sdaardi  v.  Stevens,  1  Allen,  815;  Varnej/  t. 
Wwtter,  14  N.  H.  49;  Sione  v.  PhiUipt,  4  Bing. 
N.  C.  87;  Mitcfieli  t.  Stavel^,  16  East,  58. 

The  arbitrator  in  Us  award  expressly  ex- 
cepts out  of  his  decision  particular  matter  in- 
duded  in  the  submission,  and  this  makes  the 
award  altogether  bad. 
Bradford  v.  Bryan,  Willes,  268;  Wright  v. 

Wright,  5  Cow.  197;  Ott  v.  Schroeppel,  5  N.  Y. 
48S;  Turner  v.  Turner,  8  Buss.  494. 

The  motive  from  which  the  arbibrator  re- 
solves  to  omit  the  determinatloD  of  a  matter 
sabmitled,  seems  to  be  immaterial.  A  miscon- 
ceptioD  of  duty  is  no  excuse  for  the  omissioD. 

The  award  must  be  held  void. 
Souwa  V.  Fernie,  4  M.     Cr.  150;  Browne  v. 

MttereU,  2  Dyer,  216,  a;  WUkinaon  v.  Page,  1 

Hare,  276;  Samvd,  v.  Cooper,  2  Ad.  &  El.  752; 

AnwAy  v.  Hotmea,  2  MoUoy,  1. 
The  award  should  be  coextendve  with  the 

aulimlBdoii. 
Bhcar  V.  Barradine,  7  Ezcb.  269. 
Awards  have  the  force  of  judgments. 
2  Whart.  Ev.  g  800. 

The  testimony  of  the  arbitrator  should  be  ex- 
doded.  The  averments  in  his  award  could  not 
be  ocdlaterally  impeached  by  parol. 

1  Co.  Litt.  260a/  Ohmn,  v.  Thoi-pe,  1  Bam.  & 
AW.  153;  Diekaonv.  FKeher,  1  Wm.  Black,  664; 
Garriek  v.  WiUiame,  3  Taunt.  544;  Oalptn  v. 
Page,  18  Wall.  365  (85  U.  S.  bk.  21.  L.  ed.  962); 
The  Aeom,  2  Abb.  U.  8.  434;  Sanger  v.  Upton, 
91  C.  8.  56  (Bk.  23,  L.  ed.  ^20);  miie  v.  Jtfodt- 
ton,  13  Me.  812;  Dolloffv.  Sarttoeil,  88  Me.  54; 
Hail  V.  Gardner,  1  l^iss.  171;  Legg  v.  Legg,  8 
Maas.  99;  H'ellinyjtoa  v.  Gale,  18  Mass.  488; 
Kelleg  v.  Dreater,  11  Allen,  81;  Mayhem  v.  Oay 
Had,  13  Allen,  129;  (jommonioealth  v.  Sloeum, 
14  Gray,  895;  Capen  v.  StoughUm.  16  Gray,  364; 
RieAard$on  v.  Bdzelton,  101  Mas&  108;  Whit- 
ing v.  WhiUng,  114  Mass.  494. 

Additional  ucts  which  should  be  of  record, 
cannot  be  added  to  a  record  by  parol. 

Wiieox  V.  Emerton,  10  B.  I.  270. 

To  BBcertain  the  character  of  a  judgment,  we 
mtut  kK>k  to  the  record  of  it  alone.  An  omis- 
sioD  cannot  be  added  by  parol. 

IWflz  V.  Piite,  74  Pa.  St.  849. 

Parol  evidence  cannot  be  received  to  vary  a 
written  submission  of  award. 

Bariow  v.  Todd,  8  Johns.  867;  De  Long  v. 
fitoriM.  9  Johns.  88;  J^mt  t.  .SAaw,  3  Wend. 
307. 

Vlrgia,  J.,  delivered  the  opinion  of  the 

conrt: 

By  the  express  terms  of  the  submission,  the 
trtiitrator  was  made  "sole  judge  of  the  law 
and  hct  arinog  between  the  parBes." 

MB. 


The  only  objection  raised  against  the  award 
by  the  party  against  whom  the  balance  was 
found  is  that  the  arbitrator  did  not  determine 
the  whole  controversy  submitted. 

After  stating  his  conclusion,  the  award  re* 
cites;  "In  arriving  at  this  result  I  have  ex- 
cluded every  claim  (including  those  for  intozi' 
eating  liquors)  submitted  by  said  parties,  ex- 
cept the  following,  which  I  have  allowed,"  etc. 
Then  follows  a  detaited  statement  of  articles 
allowed  each  against  the  other  with  the  balance 
struck. 

Without  any  explanation  on  the  part  of  the 
arbitrator,  the  evident  meaning  of  the  award  is, 
not  that  he  did  not  pass  judgment  upon  all 
claims  submitted,  but  dmp^  that  he  "  exclud- 
ed" certain  ones  (enumerated  in  his  testimony) 
from  bis  computation  in  the 'result,  because  he 
disallowed  them,  as  well  he  might. 

In  accordance  with  the  terms  of  the  report 
the  entry  must  be — 

Judgment  for  plaintiff  for  tl71. 17,  andinier- 
ettfroin  date  of  lorit.  • 

Peter*,  dh.  J.,  Walton,  Libbey.  Em- 
ery and  HmImU,  J  J.,  concurred. 


Joel  WILBUB 

t. 

Alden  C.  J088ELTN. 

Exceptions  to  a  refusal  to  give  a  requested 
Instruction  will  not  be  Buatained,  when 
there  is  no  evidence  in  the  case  upon 
which  to  base  the  instraction. 

(Franklin  Decided  October  18,  1886.; 

OK  exceptions  and  motion  W  the  defendant, 
to  set  aside  the  verdict.  Overruled. 
The  defendant  excepted  to  the  following  in- 
structions of  the  presiding  justice:  "Now  this 
mortgage,  among  other  things,  contains  this 
very  yoke  of  steers  that  the  parties  are  disput- 
ing about.  Well,  then,  if  there  were  nothing 
else  in  the  case,  it  would  carry  the  assignment 
of  the  steers  as  collateral  security,  and,  as  the 
defendant  paid  the  note,  he  would  have  the 
better  title  to  the  property,  of  the  two  parties. 

"But  now  comes  in  the  questlou  of  fact  Mr. 
Dennison  himself  is  ihtroduced  as  a  witness. 
He  says  that  at  the  time  when  the  assignment, 
or  receipt,  was  made,  when  this  mortgage  was 
convey«l  to  the  defendant,  those  steers  now  In 
dispute  were  not  included  in  it;  that  another 
pair  were;  that  this  pair  were  not  a  part  of  tlie 
mortgage;  they  were  taken  out  of  It,  out  of 
what  is  called  the  bill  of  sale;  in  other  words, 
that  Mr.  McKeen  had  released  his  right  to  these 
steers,  to  the  title  of  the  property. 

"Mr.  Dennison  says  this  was  done  previous 
to  this  assignment  to  the  defendant;  now  that 
is  the  question  of  fact.  It  comes  from  the  tes- 
timony before  you.  it  is  disputed  on  the  other 
aide;  the  d^endant  says  it  was  n<A  so;  when 
that  was  conveyed  to  him,  the  steers  were  still 
included  in  it,  and  this  raises  the  real  question 
of  fact  for  you  to  decide  between  the  parties; 
was  that  a  bona  fide  sale  of  the  steers  from 
McEeen  to  Mr.  Dennison  so  that  Mr.  McEeen 
had  released  all  right  of  redemption,  and  they 
become  absolutely  the  property  of  Mr.  Denni- 
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son?  If  so,  then  I  instruct  you  as  matter  of 
lav,  they  were  not  in  Uie  mortgage  and  the  as- 
dgnment  would  not  convey  the  ateefs. 

"Tliere  is  the  question  for  ;ou  to  settle;  now 
he  goes  on  further  to  state  the  manner  which 
they  were  paid  for  by  the  creditor  upon  his 
book,  that  they  became  his  property  absolutely 
and  entirely,  and  that  subsequently,  either  be- 
fore or  after  that  receipt,  I  don't  know  as  I  can 
tell  which,  and  I  don't  kiiow  that  it  is  material 
whether  before  or  after,  be  says  that  he  sold 
them  toHr.  Keene(not  McEeen  but  Edwin  B. 
Eeene  the  other  was  Orrln  HcEeen);  that  he 
took  from  him  a  note  for  them  secured  by  mort- 
gage of  the  same  steers.  In  process  of  time  be 
assigned  that  note  to  the  plaintiff  in  this  case, 
Mr.  Wilbur.  Now  if  the  sale  to  Mr.  Dennison 
was  absolute  and  ^mplete,  and  he  subsequently 
sold  to  Ht.  Eeene  and  took  this  morteaffe  back, 
and  then  conveyed  the  mortgage  to  Mr.  Wilbur, 
that  would  give  him  a  title  independent  of  any 
papers  that  the  defendant,  Mr.  Josselyn,  had, 
Decause,  as  I  have  already  said,  that  the  sale, 
if  absolutely  made  before  the  a&signment  to 
Josselyn,  would  take  the  steers  out  of  his 
mortgage." 

Also  to  the  refusal  of  the  presiding  iustice  to 
give  the  following  instructions  to  uie  jury, 
te  wit: 

"If  Dennison  owned  the  steers  at  the  Hnie  he 
let  Josselyn  have  the  mortgage,  that  the  title  to 
the  steers  would  pass  to  Josselyn,  if  Dennison 
gave  Josselyn  to  understand  that  the  steers 
were  included  in  the  mortgage." 

Mr.  B.  Emery  Pra>tt.  for  defendant: 

If  the  trade  between  Dennison  &  McEeen  was 
bona  fide,  as  between  them,  still  the  trade  be- 
tween Dennison  and  Josselyn  would  pass  the 
title  of  the  cattle  to  Josselyn;  the  cattle  re- 
mained Dennison's,  as  they  ciaim,  till  Septem- 
ber 30,  one  month  after  the  mortgage  of  them 
passed  to  this  defendant,  and  the  circumstances 
are  such  as  would  estop  Dennison  from  a  denial 
of  this  defendant's  title. 

Rapal  je  &  L.  Law  Diet,  title  BOoppA;  Btmv. 
Law  Diet,  title  Ettoppd;  15  Mass.  110. 

Mr.  P.  A.  Sawrer.  for  plaintiff; 

To  an  action  brought  by  Josselyn,  the  same 
defenses  would  have  been  open  to  the  respective 
parties  as  though  Dennison  had  brought  the 
action  himself — for  in  both  cases  it  must  have 
been  in  his  (Dennison's)  name. 

See  Dan.  Neg.  Inst.  §  741  et  teq. 

To  the  points  raised  by  the  attorney  for  the 
defendant,  that  the  court  erred  in  submitting 
to  the  jiOT  the  question  as  to  whether  the  sale 
from  McEeen  to  Dennison  was  a  bona  fide  sale 
or  not,  I  call  the  attention  of  the  court  to  Cope- 
land  V.  HaU,  29  Me.  98,  also  83  Me.  90. 

Virg^in*  J.,  delivered  the  opinion  of  the 

court: 

Trover  to  recover  the  value  of  a  voke  of 
steers,  the  title  thereto  being  claimed  by  each 
of  the  parties.  The  defendant  admitted  that 
he  took  the  steers  from  the  possession  of  the 
plaintiff  claiming  to  own  them. 

One  McEeen,  owning  the  steers,  on  Febru- 
ary 37, 1884,  mortgaged  them  with  otho*  live 
stock  to  one  Dennison  to  secure  a  note  Of  $300, 
which  mortgage  and  note,  together  with  sundry 
Other  notes  and  mortgages  of  personal  property, 
Dennison.  on  August  39, 1864,  delivered  to  the 


defendant  as  collateral  security  for  the  tatter's 
sisning  as  security  a  bank  note  for  $1,000. 
which  note  the  def  wdant  was  obUged  to  pay 
after  maturity. 

The  plaintiff  claimed  that,  prior  to  tiie  de- 
livery of  the  mortgage  and  note  to  the  defend- 
ant as  collateral  security,  McEeen  released  hia 
right  of  redeemingthe  steers  and  sold  them  out- 
right to  Dennison,  who  on  September  29, 1884, 
sold  them  to  one  Eeene,  taking  back  a  mortgage 
thereof  to  secure  Eeene's  uoia  for  $95,  which 
note  Denniaon  assigned  to  the  plaintiff.  This 
the  defendant  denied.  The  only  witnesses 
were  the  parties.  The  jury,  after  seeing  and 
hearing  the  witnesses  testify,  found  that  the 
sale  from  McEeen  to  DennisoD  was  bona  Me. 
which  finding  we  do  not  couidder  it  our  duty 
to  disturb. 

There  was  no  testimony  on  which  the  re- 
quested instnictton  could  be  based;  and,  if 
tnere  were,  the  request  was  rightfully  refused. 
Dennison  testified  that  he  informed  the  defend- 
ant that  the  steers  were  not  included  in  the 
mortgage  when  it  was  delivered  to  him;  and 
while  the  defendant  denies  that  any  such  con- 
versation took  place,  he  testified  that  no  con- 
versation at  all  in  relation  to  the  steeia  took 
place. 

The  other  instmctiong  could  not  Injure  the 
defendant;  if  tbeflndingof  the  Jufy  is  correct, 
he  had  no  title  whatever  on  wmch  to  base  any 
authority  to  take  the  steers  from  the  plaintiff's 
position,  which  was  title  enough  for  the  pbdn- 
ttfl  as  against  the  defendant. 

Motion  and  exceptiona  overruled. 

Peters,  CA.  <A.,Walton,I«ibbey,E:vM7 
and  HaakcU.  JJ.t  concurmd. 


STATE  of  Maine 

V. 

INTOXICATING  LIQUORS,  and  H.  A. 
Cobaugh,  Treasurer,  O^AnonC. 

Intoxicating  liimon  int«ided  for  saleat 
the  National  Soldiers'  Home  at  T<Mnu, 
Maine,  are  not  liable  to  aelrare  wnile 
in  transit  to  that  place,  under  the  lam 

of  Maine. 

{Cumt>erlaDd  Dedded  October  18,  IBM.) 

ON  claimant's  exceptions.  Suttained, 
This  cause  came  by  Appeal  from  the  Mu- 
nicipal Court  of  the  City  of  Portland. 

September  23,  a.  d.  1885,  John  M.  Hussey, 
one  of  the  constables  of  the  city  of  Portland, 
upon  a  warrant  issued  from  said  municipal 
court,  adzed  at  the  frel^t  depot  of  the  Boston 
&  Maine  Railroad,  Ea^m  Division,  in  said 
city,  twenty  half  barrels  of  lager  beer,  marked 
"National  Homo  Store,  Togus,  Maine." 

The  warrant,  return,  libel,  monldon  and 
claim,  it  is  agreed,  were  all  m  due  tonn.  and 
seasonably  filed. 

At  the  return  of  the  libel  the  National  Home 
for  Disabled  Volunteer  Soldiers,  Eastern 
Branch,  claimed  said  property  in  the  manner 
by  law  required.  The  utger  beer  was  the 
property  of  said  Home,  having  been  ordered 
by  the  treasurer  from  the  Eldredge  dewing 
Company  of  Portsmouth,  N.  H.,  and  was  hi 
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transit  fcom  Portsmouth  tp  said  Home  at  Togus, 
Main^  when  sozed  at  said  Portland.  It  was 
intended  for  sale  at  said  Soldiers'  Home  upon 
the  territory  covered  by  Pub.  Laws,  1867,  chap. 
M,  as  hereinafter  stated. 

Under  date  of  Sept.  30,  1869,  tbe  board  of 
managers  of  said  Home  adopted  tbe  following 
vote: 

"'Whereas  the  experiment  of  an  Asylum 
store  has  proved  a  success  at  the  Central  Asy- 
lum, 

Resolved,  that  the  acting  governor  be  di- 
rected to  see  that  similar  stores  are  established 
at  the  other  two  asylums,  and  that  he  set  apart 
rooms  at  tbe  Asylum  Buildings  at  Milwaukee 
and  Augusta  for  tbe  purpose,  direct  the  pur- 
chase of  such  goods  as  the  inmates  may  be  like- 
ly to  need,  appoint  storekeepers  therefor,  and 
see  that  the  net  profits  of  such  stores  be  used 
for  the  increase  of  the  libraries,  furnishing  of 
amusement  balls  and  such  other  purposes  as 
will  best  conduce  to  the  enjoyment  of  the  men, 
—Provided,  that  the  acting  governor  shall 
audit  the  accounts  of  the  stores  at  each  Asylum." 

Under  this  vote  a  store  was  established  at  the 
Eastern  Branch  upon  the  territory  aforesaid, 
and  known  as  the  "National  Home  Store." 
Among  other  articles  kept  therein  was  lager 
beer,  which  was  sold  to  inmates  of  the  Home 
under  rules  and  regulations  established  by  the 
governor  of  the  Home  and  approved  by  the 
board  of  managers.  The  beer  in  controveray 
was  purchased  by  the  treasurer  under  the  vote 
aforesaid,  and  was  intended  for  sale  in  said 
store,  under  said  vote  and  regulatioils,  by  a 
storekeeper  acting  under  the  directions  of  the 
governor  and  treasurer,  the  profits  to  be  de- 
voted to  tbe  purposes  named  m  said  vote. 

Upon  the  foregoing  facts,  the  presiding  jus- 
tice ordered  the  judgment  of  said  Municipal 
Court  affirmed. 

To  this  ruling  the  claimants  excepted. 

Mr.  H.  M.  Hefctht  fw  clamant: 

The  jurisdiction  of  the  United  States  courts 
is  exclusive. 

Onuton  V.  Moore,  5  Wheat.  27(18  U.  S.  bk.  5, 
L.  ed.  25);  Commonwealth  v.  Felton,  101  Mass. 
204;  CommoniceaUh  v.  Clary,  8  Mass.  78;  State 
V.  KeUy,  76  Me.  333. 

Bt  Rev.  Stat.  chap.  S7.  g§  89, 40,  liquors,  to 
be  luble  to  seizure,  must  be  intended  lor  sale 
within  the  State,  in  violation  of  law. 

The  phrase  "within  the  State"  is  to  be  con- 
strued to  mean  "within  the  jurisdiction  of  the 
courts  of  this  State."  Any  lands  within  its 
boundaries,  ov^r  which  exclusive  jurisdiction 
has  been  ceded  to  the  United  States,  could  not 
be  included. 

An  indictment  has  reference  only  to  laws  of 
this  State. 

litate  V.  Ourney,  87  Me.  149;  fiKafo  v.  Ba^Ti- 
ton,  89  Me.  150. 

In  Commonwealth  v.  Clary,  8  Mass.  72,  a 
similar  question  was  decided  involving  the  issue 
of  whether  the  sale  of  liquora  alleged  lo  be  in 
vitiation  ot  a  state  law,  upon  the  grounds  of 
the  UnitedStates  Arsenal. was  an  offense  against 
tbe  laws  of  Che  Commonwealth;  and  the  court 
held  it  was  not. 

Amendments  of  the  state  law  made  since 
April  S,  1866,  do  not  affect  the  law  operating 
over  the  ceded  territory.  No  repeal  by  the 
State  would  be  operative.    This  was  setued  in 
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UnitedBtate*  v.  Paul,  6  Pet.  141  (81  U.  6.  bk. 
8,  L.  ed.  84E0,  when  the  court  gave  a  construc- 
tion to  tbe  Act  of  Congress  or  March  8, 183S. 
In  that  case  tbe  charge  was  breaking  into  a 
store  with  the  intent  to  commit  larceny:  an  of- 
fense created  by  a  law  of  the  State  fof  New 
York  enacted  In  1829,  and  called  burglary  in 
the  third  degree.  Tbe  facts  did  not  constitute 
an  offense  at  common  law,  nor  by  the  statutes 
of  New  York  as  they  existed  Slarch  3,  183S. 
Marshall,  CA.  J.,  said  "the  Act  of  Congress  is 
to  be  limited  to  the  laws  of  the  several  States 
in  force  at  the  time  of  its  enactment."  This  case 
was  followed  in  United  Statea  T.  Donlan,  6 
Blatchf.  C.  C.  284. 

That  the  law  in  such  cases  ceases  to  be  a 
state  law,  aud  becomes  a  federal  statute  by 
adoption,  was  held  in  Fox  v.  J^te,  S  How.  488 
(46  U.  S.  bk.  12,  L.  ed.  824). 

Wharton,  in  bis  Criminal  Law,  vol.  1,  §  178, 
commenting  on  the  Act  of  April  5,  1866,  says: 
"The  following  statute,  passed  in  1866,  trans- 
fers to  territory  ceded  to  the  United  States  the 
laws  of  the  State  making  the  cession. 

Tbe  phrase  "in  violation  of  law"  necessarily 
means  "in  violation  of  the  law  of  this  State  in 
force  at  the  time  of  tbe  seizure,"  and  could  not 
comprehend  a  violation  of  tbe  law  <A  tiie  State 
in  force  April  5,  1866. 

By  U.  S.  Rev.  Stat.  chap.  12,  §  711,  the 
courts  of  the  United  States  have  exclusive  ju- 
risdiction of  aU  seizures  under  tbe  laws  of  tbs 
United  States  on  land  or  on  certain  waters. 

See  Sloeum  v.  Mayberry,  %  Wheat.  1  (15  U. 
S.  bk.  4,  L.  ed.  169). 

Mr.  G«oF^  M.  Setdera,  Qovnty  Attorney, 
for  the  State: 

It  is  admitted  that  these  Uquom  were  found 
within  this  State,  and  that  they  were  intended 
for  sale  at  the  Soldiers'  Home  at  Togus,  Maine. 

It  Is  violation  of  law  to  sell  intoxicating 
liquors  at  said  Togus.    U.  S.  Rev.  Stat.  §  6391. 

Vir^flo,  J.,  delivered  the  ofdiiton  of  the 

court: 

Intoxicating  liquors  found  in  a  freight  rail- 
road station  in  Portland,  in  transit  from  Ports- 
mouth, N .  H. ,  to  the  National  Soldiers'  Home, 
Togus,  at  which  place  alone  they  were  intend- 
ed for  sale  by  the  Home  storeueeper,  are  not 
liable  toseizure  under  Rev.  Stat.  chap.  27,  ^  39 
et  teg. 

By  the  terms  of  the  statute,  such  liquors  only 
are  liable  as  are  kept  and  deposited  "in  the 
State,  intended  for  unlawful  sale  in  the  State" 

89),  or  "in  violation  of  law."^  40.  It  is  the 
intent  of  one  having  the  title  or  authority  to 
sell  in  violation  of  law  which  is  to  be  regarded. 
State  T.  Garland,  68  Me.  121, 

The  "Home"  where  the  liquors  were  intend- 
ed to  be  sold  Is  on  territory  which  has  been 
ceded  to  tbe  United  States,  over  which  no  ju- 
risdiction whatever  is  retained  by  this  State 
save  that  reserved  by  Stat.  1867,  chap.  66,  viz, : 
for  the  execution  of  civil  and  criminal  pro- 
cesses, issued  under  state  authority  agaiDst 
persons  "charged  with  (Senses  committed  out- 
side of  that  territory,"  which  can  have  no  pos- 
sible application  to  cases  like  the  one  now  un- 
der examination. 

The  laws  of  this  State  do  not  reach  beyond 
its  own  territory,  and  liquors  sold  in  the  ceded 
territory  cannot  be  considered  sold  In  violation 
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of  the  laws  of  this  State.  On  the  other  hand 
the  jurisdiction  of  the  fedoal  courts  Is  exclu- 
sive over  all  crimes  or  offenses  committed  with- 
in such  ceded  territory.  Houston  v.  Moore,  6 
Wheat.  37  [18  U.  8.  bk.  5,  L.  ed.  25];  Common- 
wealth T.  Clary,  8  Mass.  73;  State  t.  SeUy,  76 
Me.  888. 

Exeepliom  tuttained. 

Peters,  Ch.  J.,  Walton,  Ubbey,  Em- 
ery and  HaakeU*  J  J.,  concurred. 


John  T.  WALLACE.  Surviving  Partner, 
v. 

William  FREEMAN. 

Exceptions  will  not  be  Bnatained  when 
they  do  not  show  that  the  excepting 
party  was  a^uP'^^^  ^7  ruling  ex- 
cepted to. 

(VaBhlngtoD—Deolded  Oototier  HI,  1880.) 

ON  plaintiff's  exceptions.  Overruled. 
Assumpsit  on  a  promissory  note  g^ven  by 
the  defendant  to  thejilaintiff  and  his  deceased 
copartner,  Albion  K.  P.  Wallace.  The  ver- 
dict waa  for  the  defendant.  The  administra- 
trix of  the  deceased  partner  had  cited  the  plain- 
tiff into  the  probate  court  to  assume  the  ad- 
ministration of  the  partnership  effects,  and  on 
his  refusal  to  do  so  had  qualified  herself  to 
administer  the  partnership,  and  brought  this 
action  in  the  name  of  the  survivine  partner. 

The  plaintiff's  counsel  requested  the  i>resid- 
ing  judge  to  jrive  the  following  instruction  to 
the  jury:  *"Inat  no  payments  made  to  John 
T.  Wallace  between  the  time  of  A.  K.  P.  Wal- 
lace's death  and  the  time  of  administration  on 
his  estate  are  to  be  considered  as  payments  on 
the  note."  The  request  was  refused.  To  this 
refusal  to  instruct,  the  plaintiff  excepted.  The 
payments  rsferred  to  were  made  to  be  applied 
on  the  rartnershiphabllity. 

Mr.  Chmrles  Peabody,  for  plaintiff: 
Bev.  Stat.  chap.  69,  ^  4  has  changed  the 
common  law.  The  survivor  still  has  a  prior 
right  to  hold  the  firm  properly,  but  he  must 
flrat  give  a  bond  for  the  protection  of  the  dead 
partner's  representatives.  If  he  neglects  so  to 
qudiff ,  the  administrator  may  do  so.  He  then 
administers  the  partnership  property  and  may 
(probably  must)  bring  suits  in  the  survivor  s 
name. 

Piatt  V.  Jonet,  59  Me.  348;  Strang  v.  Hirgt, 
61  Me.  18. 

If  a  debt  due  a  deceased  intestate  is  mid  to 
some  one  before  administration,  the  adminis- 
trator may  ratify  the  transaction  and  collect  of 
the  one  who  received  It  Or  be  may  ignore  the 
SS4 


transaction  and  collect  of  the  origimd  debtor. 
Money  so  paid  is  no  paymoit  nntfl  BCCQ>tedbv 
the  aomiobtrator. 

8now  V.  8noy>,  49  Me.  159. 

The  debtor  cannot  complain.  He  has  will- 
ingly reposed  confidence  m  an  insolvent  and 
irresponsible  party.  He  caused  the  loss  and 
should  bear  it.  The  administrator  is  Uablefor 
the  firm  debts. 

Ban  V.  Ehnery,  74  Me.  888. 

He  must  collect  what  is  due  the  firm,  or  be 
cannot  meet  his  own  obligations.  He  had  to 
^ve  a  bond.  He  must  have  a  chance  to  fulfil) 
its  conditions. 

Cook  V.  Lewis,  86  Me.  340;  HiU  v.  treat,  67 
Me.  501. 

Mr.  William  Freeman,  for  defendant: 

Under  the  common  law  the  surviving  partner 
had  the  entire  care  and  control  of  the  partner- 
ship property  and  the  exclusive  right  to  reduce 
the  estate  to  possession. 

We  do  not  understand  that  Rev.  Stat.  chap. 
69  now  takes  away  the  right  of  the  surviving 
partner  to  the  custody  ana  control  of  the  [^rt- 
nership  property  before  administration  on  ihe 
deceased  partner's  estate,  and  before  he  gives 
the  bond  required  as  surviving  partner  Vt  there 
is  DO  adminmration. 

In  no  case  do  we  find  that  it  takes  away  the 
right  from  the  surviving  partner  to  collect  f  be 
debts  of  the  firm.  ITiat  is  plainly  his  firw 
duty  to  do.  The  authorities  go  no  further  if 
I  understaod  them,  than  to  say  that  the  sur- 
viving partner  shall  not  sell  or  dispose  of  part- 
nership property  before  he  gives  the  bond  re- 
quired by  law  when  the partnenhlp isdissolved 
by  the  death  of  one  of  the  partners. 

Plati-v.  Jones,  50  Me.  2^;  Strang  v.  Bra, 
61  Me.  17;  Cook  v.  Leteis,  86  Me.  848;  Pars. 
Contr.  §  14. 

Per  Coriam : 

It  is  quite  probable  that  the  instruction  re- 

? [nested  may  be  good  law  when  required  by  the 
acts  in  the  case.  Cook  v.  Lewis,  86  Me.  MO; 
Putnam  v.  Parker,  55  Me.  385.  It  will,  how- 
ever, be  observed  that  in  these  cases  the  de- 
ceased partner  died  while  a  member  of  the 
partnership.  In  the  case  at  bar  It  does  not  ap- 
pear, nor  IS  there  any  suggestion,  that  the  psrt- 
nership  was  not  dissolved,  and  all  its  affairs,  as 
between  the  partners,  settled  during  the  life  of 
both  parties.  For  st^gbt  that  appears,  the  note 
in  question  may  have  become  the  property  of 
the  surviving  partner,  or  have  been  paid  before 
the  death  of  the  deceased  partner.  The  case 
therefore  fails  to  show  that  the  excepting  party 
is  aggrieved  by  the  ruling,  whatever  may  be 
the  correctness  of  the  instmctions  as  an  ab- 
stract principle  of  law. 
Bire^tions  oterruled. 
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VBBMONT. 

SUPRBHB  COUBT. 


Thomas  J.  LYON 
Daniel  R.  OSOOOD  and  Wife  et  at. 

1 .  Wlien  an  executor,  who  is  also  a  legatee, 
is  Insolvent  at  the  time  of  his  appoint- 
ment and  is  indebted  to  his  testator,  his 
fkilnre  to  pay  his  debt  is  not  a  breach 
of  trust  for  which  a  surety  on  his  probate 
bond  is  liable:  and,  if  in  saeh  case  the 
executor  In  his  aeconntinflf  treats  his 
own  debt  as  available  assetfl*  and  the 
probate  court  decrees  distribution  ac- 
cordingly, the  snrety  is  not  bound  by 
the  decree;  and  a  court  of  equity  has 
jurisdiction  and  will  grant  relief. 

3.  WortUeaa  debts  due  the  estate  hj  the 
•xeentOT  cannot  be  cha^^  as  aueta. 
any  more  than  such  debts  of  another 
party,  so  as  to  render  the  executor's 
•oret  jr  liable  under  the  rule  that  debts 
due  by  the  executor  are  deemed  assets 
of  the  estate. 

3.  The  surety  brought  a  bill  in  equity 
agaJost  the  executor  and  other  legatees, 
allesinK  the  insolvency  of  the  execu- 
tor, ancThifl  firaud  in  procuring  him  to 
sign  the  probate  bond.  All  the  legatees 
answered  except  the  executor  and  his 
wife.  Held,  that  the  surety  be  •!»• 
solved  from  all  liability  to  the  executor 
and  his  wife  as  legatees,  but  that  the 
bill  should  be  dismissed  as  to  the  other 
legatees,  as  the  amount  of  their  legacies 
was  less  than  the  actual  value  of  the  ex- 
ecutor^B  property  wbw  he  was  ap- 
pointed. 

4.  The  result  is  the  same  although  the 
executor,  to  induce  the  surety  to  sign 
the  bond,  made  &lse  representations 

to  him  as  to  the  condition  of  the  estate. 

5.  The  surety  cannot  go  back  of  the  de- 
cree of  distribution,  and  show  that  the 
executor  had  a  claim  against  the  testa- 
tor, which  should  have  been  ap^ied  on 
his  note. 

(BuUand — FUed  September  11, 1B86.) 

BILL  ID  chancery.  Heard  on  pleadings  and 
master's  report.  September  Term^  1886, 
Veazey,  Chaneaior.  Bin,  mv/omwand  with- 
oat  hearing,  dismissed.  Reverted  tu  to  the  ex- 
teatorand  aprmed  aetothe  other  legaim. 

The  bin  alleged  the  insolveDcy  of  the  execu- 
tor when  he  was  appointed ;  that  he  "  repre- 
amted  to  the  orator  that  said  estate  was  all  in 
funds  and  readily  convertible,  and  mostly  com- 
ing to  him,  said  Osgood,  and  so  situated  as  to 
be  dosed  up  within  six  months,  and  thus  in- 
duced  the  orator  to  become  surety  upon  his 
uid  execator's  bond  in  the  sum  of  $10,000;" 
that  one  of  the  legatees  has  commenced  a  suit 
to  recover  her  legacy;  that  the  presentation  by 
aid  Osgood  to  said  probate  coiut  of  the  bal- 
ance of  said  note,  as  available  funds  or  means 
of  said  estate  in  the  hands  of  said  executor  for 
distribuUon  by  said  court  among  said  legatees 
WW,  and  was  known  by  said  cxecuUx-  and  said 


legatees  to  be,  a  fraud  upon,  and  would  work 
great  wrong  and  injustice  to,  the  orator,  and 
prays  that  said  decree  of  distribution  may  be 
vacated  and  held  inoperative  against  the  orator. 

The  prayer  was  that  an  investigation  be  had 
as  to  the  value  of  the  executor's  note;  that  an 
injunction  may  issue  restraining  further  pro- 
ceeding in  the  suit  at  law;  and  that  the  orator 
may  be  absolved  from  all  liability  upon  said 
bond  for  any  legacy  or  decree  of  said  probate 
court  awarmng  any  sum  to  said  Osgood  or  his 
heirs,  and  to  the  said  Lydia  A.  Osgood,  the 
wife  of  said  Daniel  R.  Also  all  liabili^  to 
either  of  tlie  oUier  devisees,  or  their  or  either  of 
their  heirs,  except  for  such  share  or  shares  of 
said  legatees  undor  said  will  shall  have  been 
paid  or  collected  on  said  note  or  of  thev^ueof 
said  note,  to  be  ascertained  by  said  court  of 
chancery. 

The  other  facts  are  stated  in  the  opinion. 
Meears  W.  H,  Smith  and  W.  C.  Dunton. 

for  orator: 

Mrs.  Osgood  is  as  much  entitled  to  her  share 
as  either  of  the  others.  The  husband  could  not 
reduce  it  to  his  possession. 

WJiite  V.  Waite,  47  Vt.  502. 

The  settlement  in  the  probate  court  was  a 
gross  fraud  on  the  orator,  and  a  court  of  equity 
has  Jurisdiction. 

Viele  V.  Boaif,  34  Vt.  40, 51 ;  Hotmee  t.  Soimee, 
86  Vt.  529,  588;  Story,  £q.  Jur.  496,  SOO ; 
Barker  v.  Iriek,  S  Stock.  ««>. 

The  English  courts,  have  treated  the  debt  as 
paid,  and  some  American  courts  have  held  such 
a  debt  to  be  funds  in  hand,  but  our  own  courts 
have  fixed  some  limitations  to  the  rule. 

Adanie  v.  Adame,  23  Vt.  50;  Kinney  v.  En- 
rign,  18  Pick.  233,  235.  236. 

Meaert.  E.  J.  OroiBbee  and  J.  C.  Baker, 
for  defendants: 

The  adjustment  of  this  executoi's  account, 
and  the  ascertainment  of  the  amount  in  hU 
hands,  isa  judgment  in  rem,  and  the  surety  up- 
on the  executor's  bond  is  bound  liy  it. 

Robineon  v.  Swip,  8  Vt.  288;  Rix  v.  8mit\. 
8  Vt.  863;  Probate  Court  v.  Merriam,  8  Vt.  284: 
Sparhawk  v.  Budl.  9  Vt.  41;  Probate  (hurt  v. 
Van  Dttier,  18  Vt  185;  Biehardson  v.  MerriU, 
82  Vt.  27;  Gheetham  v.  Ward,  1  B.  &  P.  680; 
Freakley  v.  Fixt,  9  Barn.  &  C.  180;  17  E.  C.  L. 
848. 

The  surety  Is  liable. 

Steams  V.  Gaylord,  11  Mass.  256;  Wituliip  v. 
Base,  12  Mass.  199;  Ipmcich  Mfg.  Co.  v.  ^yry, 
5  Met.  810;  Easter  v.  Pieraon.  27  Iowa,  90; 
LOandY.  Fulton,  1  Allen,  531. 

The  cose  of  Kinney  v.  Entign.  cited  for  ora- 
tor, is  declared  to  be  exceptional  and  its  au- 
thority confined  to  the  facts  upon  which  it  was 
dedd^,  and  not  in  contravention  of  the  gen- 
eral doctrine. 

TarbeU  v.  Jeuiett,  129  Mass.  457;  ChoaU  v. 
Thffmdike,  188  Mass.  871;  Marker  v.  Iriek,  % 
Stock.  369;  Norrit  v.  Towle,  64  N.  H.  290; 
Benehteyv.  Chapin,  10  Gush.  178. 

Walker,  J.  delivered  the  opinion  of  the 
court; 

The  administration  bond.whicb  was  executed 
by  Daniel  R.  Osgood  as  principal,  and  Thomas 
J.  Lyon,  the  orator,  as  surety,  to  the  probate 
court  upon  Osgood's  app<^tment  as  executor 
of  the  will  of  Alexander  Barton,  was  ht  the 
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usual  form  and  conditioned  for  the  executor's 
inventorving  and  accounting  for  all  the  assets 
of  said  Barton's  estate,  and  for  the  faithful  per- 
fonnanoe  of  his  trust  as  such  executor.  From 
the  maker's  iqmrt  it  appears  that  the  estate  was 
inventoried  and  appraised  at  $9,985.83,  which 
sum  was  made  up  of  personal  property  ap- 
praised at  $427,  and  a  note  which  Osgood  was 
owing  the  testator,  dated  Seplemher  80,  1878, 
onwluchtherewasdueat  the  time  of  appraisal, 
Maicb  10,  1877,  the  sum  of  $9,508.82.  On  the 
8th  day  of  January,  1878,  Osgood,  after  due 

fublication  of  notice  for  that  purpose,  rendered 
is  administration  account  to  the  probate  court, 
charging  himself  with  the  inventory  $0,935.83, 
and  crediting  himself  with  sundry  disburse- 
ments amounting  to  $538.41,  and  witli  $360  paid 
on  legacies  to  Charles,  Cleora,  and  Abigail, 
making  $778.41,  leaving  an  apparent  balance  in 
his  bands  of  $0,168.41,  as  to  which  final  decree 
of  distribution  was  made  on  the  same  day  ac- 
cording to  the  provisions  of  the  will,  and  from 
which  no  appeal  was  taken. 

In  making  the  payments  allowed  in  his  ac- 
count, Osgood  paid  of  his  own  funds  $846.41, 
which  should  be  treated  as  a  payment  on  his 
note. 

The  orator  had  no  knowled^  of  this  settle- 
ment until  suit  was  brought  against  him  on  the 
bond.  It  also  appears  from  the  master's  report 
that  Osgood,  at  the  time  of  his  appointment 
and  at  the  lime  of  rendering  his  administration 
account,  was  not  solvent;  that  his  whole  prop- 
er^ did  not  exceed  in  value  the  sum  of  $4,800 
when  appointed,  and  that  his  financial  condition 
had  not  impiovW  at  the  time  of  rendering  his 
account;  and  that,  with  the  ezceptioD  of  $831 
paid  to  the  legatees  Charles,  Cleora,  and  Abigail, 
m  1879  and  in  1881,  be  has  used  in  the  support 
of  his  family  and  lost  in  unfortunate  busineas 
ventures  aU  his  property  and  ia  now  vrotth- 
less. 

The  defendants  Osgood  and  wife  made  no 
answer  to  the  Ull  of  complaint.  The  other  de- 
fendants made  answer  and  claim  that  the  court 
of  chancery  has  no  jurisdiction  of  the  subject 
matter  of  the  orator^s  complaint,  and  that  the 
decree  of  the  probate  court  treating  the  amoimt 
of  the  executor's  indebtedness  to  the  estate  of 
Barton  as  available  as.sets  isconcludve  against 
the  surety  on  the  executor's  bond. 

The  ground  of  the  or^»r's  complaint  la  that 
the  executor's  accounting  to  the  probate  court 
for  the  whole  amount  of  nis  indebtedness  to  the 
estate  as  assets  in  his  hands,  when  in  fact  its 
collectible  value  was  less  than  one  half  the 
amount  due  thereon,  was  a  fraud  upon  him  and 
does  him  great  injustice. 

The  orator  was  not  a  party  to  the  accounting, 
nor  was  he  necessarily  so.  His  liability  to  pay 
attaches  on  the  failure  of  the  executor  to  pay 
the  legatees  according  to  the  decree  of  the  court, 
and  hu  right  to  defend  against  the  decree  for 
fraud  or  mistake  is  not  barred  by  the  action  of 
the  probate  court  The  decree  is  undoubtedly 
conclusive  against  Uie  surety,  unless  it  works  a 
fraud  upon  him. 

If  he  has  been  defrauded  by  the  accomiting 
or  decree,  his  remedy  is  In  the  court  of  chancery, 
where  ihe  peculiar  nghts  of  sureties  originated 
and  have  always  been  considered,  and  which 
always  interposes  to  relieve  ajpdnst  fraud  and 
prevent  groas  injustice.  If  the  executor  had 
223 


charged  himself  in  the  accounting  with  $1,00G 
whicu  were  not  assets  of  the  estate,  and  the 
probate  court  bad  made  distribution  thereof  to 
the  l^atees,  and  they  had  brought  suit  at  law 
upon  the  executor's  bond  to  enforce  the  decree 
against  the  surety  upon  default  of  his  principal, 
it  would  not  be  contended  that  the  court  of 
chancery  had  not  jurisdiction  to  give  the  suretr 
relief  against  such  a  fraudulent  decree.  Suck 
is  the  ground  of  the  orator's  complaint  here: 
and  we  think  upon  prindple  and  anthorit^  the 
court  of  chancery  has  jurisdiction.  Ordtnarjf 
V.  Kershaio.  14  N.  J.  Eq.  527. 

The  orator  insists  that  he  should  be  absolved 
from  all  liability  upon  the  bond  for  any  decree 
of  the  probate  court  awarding  any  sum  to  the 
executor  or  his  heirs,  and  to  Lydia  Osgood  his 
wife,  and  also  from  all  liability  to  the  other 
legatees,  Charles,  Cleora.  and  Abigail,  and  their 
heirs,  except  such  portions  of  tfaSr  l^des  as 
have  been  paid  on  the  note,  orof  thecc4lectib)p 
value  of  it  which  has  been  ascertained  by  the 
master  to  be  $4,800. 

It  is  contended  by  the  defendants,  answering, 
that  when  Osgood  was  appointed  executor  of 
his  creditor's  will  he  became  thereby  liable  to 
account  for  his  indebtedness  to  the  estate  in  bis 
administration  account,  and  the  surety  on  bii 
administration  bond  aiso  became  responsible 
for  such  indebtedness;  that  ia,  that  the  appoint- 
ment of  the  debtor  as  such  executor,  whether 
solvent  or  insolvent,  operated  as  a  payment  of 
the  whole  debt  to  the  executor  as  actual  mone^ 
assets  of  the  estate.  Where  the  executor  is 
solvent,  there  is  no  question  but  that  the  rule 
contended  for  by  the  defendants  is  the  true  one, 
and  the  surety  would  be  holden  for  the 
whole  debt,  because  tjie  executor  had  the  means 
wherewith  to  pay  and  discharge  the  debt.  This 
was  held  to  be  the  law  in  Probate  Court  v.  Mer- 
riam,  8  Vt.  284,  wherein  the  court  held  it  was 
the  duty  of  a  solvent  executor  or  administrator 
to  inventory  and  account  for  any  notes  or  ob 
ligations  which  the  deceased  held  against  him. 
and  which  were  due  and  payable;  and  that  his 
surety  on  his  bond  was  liable  for  bis  default 
therein. 

This  rule  of  treating  the  debt  as  paid  to  the 
executor  rests  wholly  on  technical  groundsand 
should  not  be  extended  so  as  to  work  injustice. 
While  upon  the  ground  of  policy  it  may  be  well 
to  hold  that  the  executor  is  estopped  from 
showing  he  cannot  collect  his  own  debt,  and 
that  his  debt  should  be  treated  as  paid  to  him 
in  his  representative  capacity  because  he  can- 
not sue  himself,  yet  such  estoppel  should  not 
be  used  as  a  fact  from  which  the  ability  of  the 
executor  to  pay  his  debt  must  be  inferred,  or  as 
establishing  the  fact  of  actual  money  assets  of 
the  estate  m  his  hands  to  the  amount  of  the 
debt  for  which  the  surety  must  stand  respon- 
sible. Ohief  Justice  Shaw,  in  Kinney  v.  EnaigR, 
18  Pick.  282,  savs:  "The  holding  the  fact  of  a 
debtor  taking  administration  upon  the  estate  of 
his  creditor  to  be  a  payment  may  be  deemed  a 
legal  fiction,  adopted  for  the  purposes  of  justice 
and  convenience,  as  well  as  from  considerations 
of  policy,  and  calculated  generally  to  promote 
justice,  out  such  legal  fiction  will  never  be 
allowed  to  go  so  far  as  to  work  wrong  and 
injustice." 

Although  debts  of  all  description  due  to  the 
testator  are  asaeta,  yet  tbeexecatorls  nofc  to  be 
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charged  with  them  until  he  has  receired  the 
money.  3  Wms.  Exrs.  1032.  The  geDeral 
rule  with  respect  to  what  shall  he  aaKHa  la  the 
bands  of  an  encntOT  to  charge  him  Is  all  those 
goods  and  chattels,  actions  and  commodities, 
etc.,  which  were  of  the  deceased  in  ri^t  of 
action  or  possession,  and  which,  after  hisdeath, 
the  executor  ^ets  into  bis  hands  as  duly  belong- 
ing to  him  in  right  of  his  executorship,  and 
iHrtfaing  else  aima  be  said  to  be  assets  in  the 
hands  of  the  necutor  to  make  bim  chargeable. 
3  Wms.  Exrs.  1013;  Touchstone,  496. 

If  the  executor  is  not  chargeable  with  the 
debts  as  assets  until  he  has  received  the  money 
thereon,  when  not  guilty  of  laches,  he  should 
not  be  held  chargeable,  as  regards  the  liability 
of  his  surety,  for  his  own  indebtedness  beyond 
his  actual  means  or  ability  to  pay;  for  only  to 
that  extent  does  he,  1^  his  appmntment,  receive 
money  from  himself  belon^g  to  the  estate. 
His  atnlity  to  pay  bis  indebtedness  is  the  extent 
of  the  assets  in  his  hands  upon  his  obligation  to 
the  deceased.  The  surety,  by  signing  the  ad- 
ministration bond,  has  aided  him  to  get  posses- 
sion of  assets  from  his  indebtedness  only  to  the 
extent  of  his  ability  to  pay  it;  and  he  should 
not  be  held  liable  for  a  greater  sum  on  such 
indebtedness,  unless  the  executor  after  his  ap- 
pointment becomes  able  to  meet  and  discharge 
a  CTeater  sum. 

The  executor's  bond  is  conditioned  for  the 
faithful  administration  of  the  assets  and  a  faith- 
ful performaoce  of  the  duties  of  the  trust;  and 
the  surety  should  be  held  chargeable  only  ac- 
cording to  the  terms  of  the  honafor  the  default 
of  his  principal.  If,  at  the  time  the  surety  as- 
sumes responsibility,  the  executor  is  able  to  pay 
his  debt  to  the  estate,  or  afterwards,  during  the 
settlement  of  the  estate,  he  becomes  able  to  pay 
it,  the  surety  is  responsible  for  it  as  assets.  The 
executor's  lailurc  to  account  for  his  debt,  when 
he  has  the  power  and  means  to  pay  it,  is  a  gross 
violation  of  bis  duty.  It  cannot  be  held  to  be 
a  breach  of  trust  for  the  executor  not  to  do 
what  Is  beyond  bis  power  and  control  to  per- 
form, when  free  from  laches.  Where  the  exec- 
utor holds  a  note  in  favor  of  the  testator  against 
any  other  person  than  himself,  which  is  uncol- 
lectible, he  is  not  charged  with  it  in  his  admin- 
istration account.  Upon  what  principle  should 
there  be  a  distinction  made  in  the  de^e  of 
fidelity  required  as  to  a  worthless  obligation 
which  the  deceased  held  against  his  executor,  so 
far  as  relates  to  the  surety's  liability?  The  law. 
to  secure  fidelity  and  faithful  administration  of 
assets,  wisely  requires  a  bond  with  ample  sure- 
ties for  the  faithful  performance  of  the  trust, 
and  makes  the  surety  responsible  for  any  fail- 
ure of  the  executor's  fidelity.  If  the  inability 
to  collect  a  note  against  another  is  not  a  breach 
of  duty,  why  should  the  inability  of  theexecu- 
tor  to  pay  his  own  indebtedness  work  a  breach 
of  trust,and  bring  responsibility  upon  his  surety 
beyond  the  executor's  actu^  means  to  meet  his 
debt?  Both  debts  were  the  unfortunate  invest- 
ments  of  the  deceased  in  his  lifetime,  and  both 
ahoald  be  governed  the  same  rale  in  measur- 
ing the  responsibility  of  the  surety.  There  is 
DO  more  ground  under  the  terms  of  the  bond 
for  compelling  the  surety  to  make  the  worthless 
debt  of  the  one  good  than  the  other. 

The  extension  of  the  le^  fiction  of  payment 
80  as  to  make  the  surety  liable  for  the  executor's 
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debt  beyond  his  means  to  pay,  when  not  ^Ity 
of  laches,  would  often  work  great  injustice  to 
the  surety.  The  surety  ought  not  to  he  required 
to  contribute  from  his  own  funds  to  make  up 
an  estate  for  the  deceased  which  he  in  fact  was 
not  possessed  of  at  the  time  of  hisdeath.  It  is 
true  the  executor  is  bound  to  use  vigilance  and 
diligence  in  pursuing  and  collecting  all  claims 
due  the  estate,  and  any  unnecessary  delay  which 
results  in  the  loss  of  a  claim  against  another 
persrai,  or  in  the  loss  of  bis  own  indebtedness, 
18  a  violati(m  of  his  duty,  for  which  the  surety 
is  responsible ;  but  in  the  absence  of  laches  we 
think  the  surety  is  liable  upon  his  bond  for  the 
executor's  debt  only  to  the  extent  of  the  execu- 
tor's abihty  to  pay  it.  When  the  executor  is 
unable  to  pay  his  debt,  it  is  hisduty,  in  render- 
ing his  administration  account,  to  claim  credit 
for  his  lack  of  means  to  pay  his  debt,  for  the 
protection  of  his  surety,  and  on  his  failure  to 
do  so  relief  will  be  granted  t/  the  proper  tri- 
bunal. &arber  v.  Commonwmlth,  7  Pa.  St. 
365;  Pipet^a  Eetate,  16  Pa.  533;  Qoitsberger  v. 
AfmiiA,5Duer,  566.  hiHarkerv.  Iriek,Z Stock. 
269,  CAane^f^orWUliamson,  in  his  opinion,  saya: 
'  'If  a  person  become  surety  for  one  as  adminis- 
trator, who  at  the  Ume  is  a  debtorto  the  estate, 
and  is  insolvent,  and  is  never  able  to  discharge 
such  indebtedness,  such  surety  is  not  bound  for 
such  a  delinquency  of  his  principal.  He  is  only 
bound  for  the  faithful  pen  ormance  of  his  duties 
as  administrator.  If,  undersuch  circumstances, 
the  administrator  should,  in  the  settlement  of 
his  account  with  the  court,  charge  himself  with 
the  debt,  and  the  account  should  be  passed  in 
such  a  shape  as  to  bind  the  surety  for  the  debt, 
the  surety  would  be  relieved,  upon  application 
to  the  proper  tribunal,  from  such  responsibility. 
It  would  be  fraud  upon  the  suret;^  to  exact  the 
debt  from  him,  whether  the  administrator  did  or 
did  not  contemplate  a  fraud." 

We  think  the  orator's  liability  as  surety  upon 
Osgood's  executor's  bond  rests  upon  the  rule 
herein  laid  down,  supported  by  the  decisions  of 
the  courts  cited. 

At  the  time  the  orator  assumed  responsibility 
as  surety,  Osgood  bad  property  to  the  amount 
of  only  $i4,8W,  which  he  could  have  applied 
towards  the  extinguishment  of  his  indebteaness 
to  the  estate ;  he  had  no  more  when  he  rendered 
bis  adminiatratioD  account,  and  has  not  since 
had.  The  executor  should  have  been  credited 
in  his  account  with  the  excess  of  his  indebted- 
ness above  $4,300.  This  would  have  shown 
the  amount  of  actual  assets  in  his  hands  for 
distribution  to  be  |3.958.59,for  which  the  orator, 
as  surety,  was  responsible  to  the  general  lepa- 
tees,  excepting  Osgood,  whose  legacy  would 
have  been  properly  canceled  by  a  corresponding 
amount  of  the  worthless  part  of  his  indebted- 
ness. 

The  testator  bequeathed  to  his  daughter 
Lydia  Osgood  (the  wife  of  the  executor)  $1,000; 
to  his  son  Charles  $8,000,  payable  in  annual 
installments  of  $100  each;  to  bis  daughter  Abi- 
gail, $1,000,  payable  in  twenty  annual  Install- 
ments of  $50  each ;  to  his  daughter  CSeora, 
$1,000,  payable  in  ten  annual  installmentB  of 
$100  each;  to  the  executor,  $2,000. 

The  master  has  found  that  the  present  worth, 
at  the  time  of  the  testator's  death,  of  the  legacies 
to  Charles,  Abigail  and  Cleora,  considered  as 
annuities,  and  payable  according  to  the  terms 
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of  the  will,  was  |2,686.27.  So  that  the  sum 
of  $8,958.59,  for  which  the  surety  w&s  respon- 
sible on  a  proper  rendition  of  the  executor's 
account,  was  more  than  sufficient,  after  paying 
the  $1,000  legacy  to  Hra.  Osgood,  to  paj  the 
legacies  to  Charles,  Abigail  and  Cleora,  treated 
u  annuities.  No  equity  then  arises  to  the  orator 
from  the  insolvency  of  Osgood  against  the  de- 
fendants Charles,  Abigail  and  Cleora. 

The  fact  that  Osgood  supported  Mr.  Barton 
and  bis  family  from  the  date  of  the  note  until 
two  years  beiore  his  death,  without  charge  or 
pay  therefor,  can  be  of  do  avail  to  the  orator  on 
bis.  bond,  for  the  reasons  urged  in  argument : 
(1)  that  all  claims  in  Cavor  of  Osgood  against 
the  estate  of  Barton  were  adjusted  and  fore- 
closed by  the  settlement  of  the  executor's  ad- 
ministration account  and  the  decree  of  distribu- 
tion; and  (2)  that  the  $5,000  and  upwards  of 
Osgood's  note,  which  was  in  excess  of  his  abil- 
ity to  pay,  was  more  than  sufficient  to  pay  for 
this  support  No  equity  arises,  therefore,  to  the 
orator  by  reason  of  this  support. 

The  orator,  by  siening  Osgood's  administra- 
tion bond,  enabled  him  to  get  possession  of  all 


the  collectible  assets  of  Barton's  estate,  and  he 
muHt  stand  responsible  for  the  same  to  the  de- 
fendants who  have  answered  the  bill  of  com- 
plaint, notwithstanding  the  fact  that  Osgood, 
to  induce  him  to  sign  the  bond,  falsdy  repre- 
sented the  condition  of  the  estate.  These  de- 
fendants were  in  no  way  connected  with  the 
fraud. 

It  was  the  duty  of  the  executor  to  hold  and 
keep  the  assets  of  the  estate  where  they  could 
be  made  available  for  paving  the  legacies  as 
they  fell  due.  It  is  wholly  unmatenal  to  the 
surety  what  use  the  executor  put  them  to,  or 
that  they  were  lost  in  budness ;  on  the  execu- 
tor's default  in  respect  thereto,  the  surety  must 
make  the  loss  good. 

The  remit  it  that  the  decree  of  the  Court  ef 
Chanxxry  is  affirmed  so  far  at  relatet  to  the  di- 
fendantt  Charlet,  Abigail  and  Cleora,  and  rt- 
tersed  to  far  at  reUUet  to  Osgood  and  wife,  who 
?tave  not  anneered  the  bill,  and  eavte  remanded 
with  a  mandate  that  a  decree  he  entered  for  the 
orator,  according  U?  the  prayer  of  ike  bill,  agadn^ 
Otgood  and  wife,  and  that  the  bill  be  dirnnuaed  an 
to  the  other  defendants,  with  costs. 


Note.— A  debt  due  from  the  admin  istraUir  to  the 
estate  la  coneidered  assets  de /acto  to  be  accounted 
for  In  the  probate  account;  he  should  be  considered 
as  having  paid  the  debt  and  as  holding  the  amount 
In  bis  hands  as  administrator.  Rld^way  t.  Kerfoot 
(Mo.  App,),  4  West  Bep.  90B:  Ipswich  Mfg.  Oo.  v. 
Story,  5  Hat.  818;  Wlnshlp  v.  Baas,  12  Mass.  208. 

For  an  administrator  not  to  account  for  a  debt 
due  by  htm  to  the  estate  Is  a  devastavit,  and  renders 
him  liable  to  proceedingB  provided  by  statute. 
Rldffway  T.  KerfootjHo.  App.},4  West  Rep.  90&; 
Wms.  Exrs.1796. 

But  the  mere  fact  of  the  administrator  owln^  the 
debt  to  the  estate  does  not  malce  tlie  debt  actual 
money,  but  it  remains  a  debt  like  any  otber,good  or 
bad,  as  the  case  may  be.  HoCarty  v.  Frazer,  6£ 
Mo.  268. 

An  executor  indebted  upon  a  noU>  which  was  due< 
^d  which  he  could  pay.  Is  as  much  chargeable  on 
the  account  as  If  the  money  had  been  paid  to  him 
Id  cash.  Condit  v.  Whislow  (Ind.).  S  West.  Rep.  701. 

The  rule  that  any  Just  claim  the  testator  had 
against  the  oneappointed  executor  shall  be  charged 
as  aswts  Inoludes  the  IndAbtednen  of  a  finn  of 
which  the  executor  was  a  member.  Wms.  Ezra- 
1180;  Bauous  v.  Stover,  89  N.  T.  I;  Suydamv.  Sorer- 
bill,  66  Id.  140:  Be  Consalus,  fi5  N.  T.  840. 

An  Insolvent  executor's  note  held  by  the  estate 
must  be  deemed  an  asset.  His  comtnlBslons  are 
applicable  to  its  liquidation.  Freeman  v.  Freeman, 
4Redf.2U. 

The  proper  time  for  presenting  and  determining 
a  claim  against  the  administrator  for  a  debt  due  by 
him  la  on  the  final  accounting.  Churchill  v.  Preeoott, 
8Bradf.28& 

Evidence  of  declarations  of  testator  tending  to 

charge  the  executor  with  a  debt  to  the  estate  Is  In- 
admlaslble.  Everts  v.  Everts,  68  Barb.  577. 

The  general  rule  Is  that  an  executor  is  not  to  be 
chEirired  with  goods  which  do  not  come  Into  his 
bands.  Dayt.  8urr.  518. 


Ad  outstanding  debt  due  to  the  estate  Is  not  as- 
sets where  tnere'has  not  been  gross  negligence,  or 
collusive,  fraudulent,  and  unreasonable  delay  in 
collecting  tt.  Buggies  v.  Sherman,  14  Johns.  446. 

The  general  rule  Is  that  all  debts  not  designated 
as  desperate  shall  be  accounted  assets  In  the  bands 
of  the  ezeontor.  1  Salk.  SCO;  Bnll.  N.  P.  140. 

At  law,  B  testamentary  act  cannot  operate  as  a 
release  of  a  debt  owing  to  the  testator.  Stagg  v 
Beekman,  2  Edw.  Ch.  91;  Ram.  Assets,  449. 

And  the  discharge  or  bequest  in  a  will  of  any  debt 
or  demand  of  the  testator,  against  any  executor 
named  In  the  will,  or  against  any  other  person,  as 
piovided  by  ^tute.  Is  not  valid  as  against  crediton 
of  the  deceased.  Dayt.eurT.48B. 

Bo,  by  statute,  ttie  naming  of  a  debtor  aa  execu- 
tor does  not  discharge  the  debt.   Dayt.  Surr.  STL 

The  debt  of  an  executor  Is  by  statute  made  liable 
to  creditors,  and  In  some  cases  to  legatees;  but 
when  not  required  it  la  discharged,  unless  upon  the 
face  of  the  will  the  Intention  not  to  discharge  it  ap- 
pears. Harvin  v.  Stone,  2  Cow.  009. 

Since  an  allowance  Is  made  to  executors,  the 
reason  of  the  old  rule  that  the  debt  of  an  executor 
Is  discharged,  has  ceased.  DayL  Suit.  488;  Gardner 
V.HQler,  19  Johns.  18& 

An  action  on  tiie  executor's  bond  1b  not  maintain- 
able unto  defiiult  Is  adjudged  by  the  surrogate 
Halght  V.  Brisbin  (N.  Y.).  1  Cent.  Rep.  28S;  State, 
Use  of  Love,  v.  Dllley  <Md.)  1  Cent  Rep.  408;  Hood 
V.Hood,  85 N.  r.661. 

A  decree  against  an  administrator  on  final  settle- 
ment Is  conclusive  on  bis  sureties  m  the  absence  of 
fraud.  Martin  V.  Tally,  72  Ala.  28. 

The  settlement  of  an  adminlstoator^  aooonnt 
will  not  be  opened  at  the  instance  of  his  sar^y,wbo 
was  present  at  the  audit,  to  which  excepttotts  were 
taken  and  overruled,  no  fraudbelngshown.  Bush^ 
Appeal,  102  Fa.  St.  802. 
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CONNECTICUT. 

SUPllBlIB  COUBT. 

Benjamin  NICHOLS.  Conservator,  et  al. 

V. 

Mary  Ann  HcCAATHY  ei  at. 

1.  Where  a  traat  deed  has  been  folly  sna- 
talned  bjr  the  decree  of  this  court,  and, 
by  Tlrtae  of  the  relation  of  special  con- 
fidence created  between  the  parties  by 
the  deed,  anbaeqaent  truaaetiona 
and  conveymncea  between  them  were 
aet  Mide  as  unfair  and  inequitable, 
both  partiea  to  the  trust  deed  mast 
abide  by  and  perform  the  require* 
menta  of  the  deed. 

2.  Where  a  complaint,  after  stating  the 
execution  and  delivery  of  a  trust  deed 
and  its  purpose,  allevea  tha.t  the  eon- 
vejaaee  wm  eondltioBed  that  the 
defendant  should  do  and  perfbrm  cer- 
tain acts  and  thlaifa  therein  fully  speci- 
fied, and  a  reference  is  made  to  the 
record  of  the  tmat  deed,  and  a  copy 
of  it  is  annexed  as  part  of  the  para- 
l(raph,  and  the  deed  contains  an  express 
promise  to  pay  a  sum  of  money  to  the 
ward  of  the  plaintiff,  monthly,  and  the 
next  paxaeraph  sets  forth  the  breach 
oomplaineu  of,  and  avers  that  defend- 
ant has  never  kept  or  performed  any  of 
the  conditions,  acts  or  things  by  her  to 
be  kept,  done,  or  performed  as  stipu- 
lated m  the  instrument,  and  therefore  a 
money  J  udgment  is  demanded,  the  com- 
^aint  eonnta  upon  every  eovenant 
u  the  deed,  and  avers  the  breach  of  each 
one,  and  includes  in  its  averments  and 
demand  the  mmithly  snm  to  be  paid. 
The  general  language  used  in  the  aver- 
ments could  only  have  been  taken  ad- 
vantage of  by  a  motion  to  require  the 

Slaintiff  to  be  more  specific,  provided  he 
id  not  claim  a  breach  of  all  the  condi- 
tions. 

(New  Haven  FUed  Ootobo- W,  1886.) 

APPEAL  from  a  judgment  of  the  New  Haven 
County  Superior  Court  in  favor  of  plaia- 
tiff  in  an  action  brought  to  set  aside  certain 
deeds  and  to  recover  possession  of  and  dam- 
ages for  use  of  real  ana  personal  property.  Re- 
versed. 

The  questions  involved  are  set  forth  in  the 

opioion. 

Ma»n.  Wooater,  WilUams  *}  Gayer, 

for  plaintiffs: 

If  any  question  could  have  been  made  as  to 
the  capacity  of  plaintiffs  to  sue,  or  as  to  any  in- 
formality in  the  plaintiffs'  complaint,  they  are 
all_  waived  bv  the  defendants  in  pleading  to,  and 
going  to  triai  upon,  the  merits  of  the  case. 

Meneln  v.  liKAard»n,  62  Conn.  228;  Trow- 
bridge V.  True,  Id.  190. 

1^  rule  of  the  common  law  la  that  a  man 
bound  to  pay  has  no  right  to  delay  tUl  demand 
made,  but  roust  pay  as  soon  as  the  money  is  due 
under  peril  of  being  sued. 

Ben].  Sales,  4th  ed.  821,  §  707,  and  note  a/ 
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2  Pars.  Cont.  6th  ed.  p.  686,  note  (*n);  Hah  v. 
Patton,  60  N.  T.  236;  Suffein  v.  Prxndle.  Kirby , 
112;  BuUcley  v.  Etderkm,  Id.  188 ;  Auttin  T. 
^r6anJ(:,2Day,  474;  Lj/on  v.  Annable,  4  Conn. 
855;  Bart't  Amt.  83  Conn.  541 ;  Bawley  v.  Sage, 
15  Conn.  55;  Awi  v.  Lt^fayette  A  1.  R.  R.  Co.  6 
Ind.  297;  Pendexter  v.  Carleton,  16  N.  H.  483; 
8ander$  v.  Norton,  4  T.  B.  Mon.  (Ey.)  464; 
mU  v.  Inhabt.  of  Wareltam,  7  Met  4&;  Lent 
V.  Padelford,  lOMass.  230;  DockHam  v.  Smith, 
lis  Mass.  820  (18  Am.  Kep.  496). 

When,  by  the  terms,  a  definite  time  Is  fixed  for 
the  performance  of  a  contract,  no  demand  or 
notice  is  necessary  before  bringing  an  action. 

Negva  v.  Siinpton,  99  Mass.  808. 

Mes8r$.  Wm.  C.  Case.  Wm.  H.  Ely  and 
Fox  &  MeMahoa,  for  ^fendants  Hary  Ann 
and  Wm.  McCarthy. 

Loomis,  J.,  delivered  the  opinion  of  the 
court: 

This  complaint  was  brought  to  set  aside  cer- 
tain deeds  executed  by  Martin  L.  Blackman, 
the  ward  of  said  conservator,  and  to  recover 
damages  and  the  posaeasion  of  certain  real  and 
personal  property. 

The  case  was  before  this  court  uppn  the  same 
facts,  at  ite  June  Term,  1685  (58  Conn.  290), 
and  this  court  then  found  error  In  not  setting 
aside  and  declaring  void  a  certain  deed  datt^ 
November  17. 1881,  and  a  bill  of  sale  dated  No- 
vember 19,  1881.  The  judgment  of  the  supe- 
rior court  was  reversed,  und  the  case  remanded 
to  that  court,  and  upon  further  hearing  by  that 
court  at  its  January  Term,  1886,  said  deed  and 
bill  of  sale  and  certain  other  pecuniary  transac- 
tions between  the  parties  were  set  aside  and 
adjudged  null  and  void  and  constructively  fraud- 
ulent. The  decree  was  in  accordance  with  all 
the  demands  of  Uie  plaintiff,  except  that  he 
claimed  to  recover  of  the  defendant  Mary  Ann 
McCarthy  the  $87  per  month  provided  to  be 
paid,  in  the  trust  deed  executed  by  said  Black- 
man,  to  her,  November  9. 1881,  from  thedateof 
the  deed  to  the  date  of  the  writ  in  Uiis  case. 

The  denial  of  this  claim  by  the  superior  court 
presents  tiie  sole  question  for  review.  This 
court  omitted  to  pass  upon  this  question  upon 
the  former  hearing,  and  the  superior  court,  very 
naturally,  was  unwilling  to  go  further  in  its  de- 
cree than  the  oinnion  of  thiscoturt  warranted. 

But  the  question  is  again  properly  before  this 
court,  and  must  now  be  determined.  In  the 
former  case  the  trust  deed  of  November  9, 1881, 
from  Blackman  to  Mary  Ann  McCarthy,  was 
fully  sustained,  and  it  was  by  virtue  of  the  re- 
lation of  special  confidence  thereby  created  be- 
tween the  parties  that  the  subsequent  deeds  and 
transactions  between  them  were  set  aside  as  un- 
fair and  inequitable.  The  result  is  that  both 
parties  must  abide  by  and  perform  the  require- 
ments of  the  trust  deed.  Now  the  trust  deed 
was  expressly  made  sublect  to  a  number  of  con- 
ditions which  were  made  a  part  of  the  consid- 
eration, the  first  of  which  was  as  follows;  "That 
the  grantee  herein  shall  pay  to  the  grantor  here- 
in, for  and  during  the  full  term  of  his  natural 
life,  the  s\im  of  $87,  on  or  before  the  last  day 
of  each  and  every  month,  from  and  after  the 
last  day  of  this  present  month  of  November,  A. 
D.  1881,  and  for  the  remainder  of  this  present 
month  the  said  Mary  Ann  McCarthy  shall  pay 
tiie  sum  of  $40."  This  Is  as  explidtas  language 
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can  make  it,  and  it  imposes  a  clear  obligation  on 
the  defendant.  If,  tbeo,  tbis  sum  bas  not  been 
paid,  and  the  {ffeaent  complaint  and  pleadings 
are  adapted  to  such  a  demand,  it  should  have 
been  included  in  tbe  jiidgment,  unless  tberc  was 
some  special  defense.  Is  there,  tben,  a  cause  of 
action  for  tbis  money  demand  stated  in  the  com- 
plaint? 

Paragrapb  11  of  tbe  complaint,  after  setting 
forth  the  execution  and  delivery  of  -tbe  trust 
deed  from  said  Btackman  to  said  MaryAnn 
McCarthy,  and  its  purpose,  alleges:  "Which 
said  instrument  of  conveyance  was  conditioned 
that  said  Mary  Ann  McCartby  should  do  and 
perform  certain  acts  and  things  therein  fully 
specified;"  reference  is  then  made  to  tbe  record 
of  said  deed  in  the  Derby  land  records,  volume 
and  page  being  given,  and  In  the  land  records 
of  Huntington,  concluding  as  follows:  "a  cxtpv 
of  which  is  hereto  annexed,  marked  "Exhibit 
C," '  and  made  a  part  of  this  paragraph  and 
complaint. " 

Now  the  first  condition  in  tbe  Instrument  thus 
made  part  of  tbe  complaint  is  tbe  one  we  have 
already  cited  as  contaming  an  express  promise 
to  pay  tbe  $87  monthly. 

The  next  paragraph  sets  forth  as  explicitly 
the  breach  complained  of.  '^z:  "Said  Mary 
Aim  HcCartiiy  has  never  kept,  done  or  per- 
formed any  of  the  conditions,  acts  or  things  by 
her  to  be  kept,  done  or  performed,  as  contains ' 
and  stipulated  in  said  instrument  of  conveyance, 
Exhibit  C. 

In  the  last  paragraph,  and  first  amon^  tbe 
claims  there  stated,  the  plaintiff  demands  judg- 
ment for  $10,000  damages.  Tbe  plaintiff,  there- 
fore, on  his  part,  counts  upon  every  coven- 
ant in  the  deed  referred  to  as  Bsbibit  C,  and 
avers  tbe  breach  of  each  one,  so  far  as  it  was  to 
be  performed  by  tbe  defendant  Marj-  Ann 
McCartJiy.  Had  she  objected  that,  owing  to 
tbe  general  language  used  and  the  sweeping 
character  of  tbe  averments,  she  must  be  pre- 
pared to  meet  them  all,  the  court  might  have 
required  tbe  plaintiff  to  be  more  specific,  pro- 
vided he  did  not  really  claim  a  breach  of  all 
the  conditions.  But  tbe  defendant  bas  no 
grievance  of  tbis  kind.  She  made  no  such  ob- 
jection, and  her  answer  shows  that  she  well  un- 
derstood that  the  claim  as  to  the  $87  a  month 
was  in  issue,  for  she  especially  mentions  it,  and 
avers  performance  as  follows:  "All  said  exhib- 
its C  (tbe  trust  deed),  D,  and  M,  were  execu- 
ted upon  and  forthe  same  consideration,  to  wit, 
love  and  affection,  and  that  tbe  said  William 
and  Mary  Ann  McCartby  should  support  and 
care  for  the  said  Blackman  during  his  natural 
life,  and  pay  to  him,  the  said  Blackman,  the 
sum  of  $87  per  month,  during  bis  (said  Black- 
man's)  natural  life;  and  said  deed  of  trust,  war 


rantv  deed  and  bill  of  sale  were  accepted  by 
said^aiT  Ann  McCarthy,  and  she  took  posses- 
sion of  the  property  therein  and  thmt^  con- 
veyed,  and  undertook  the  performance  of  the 
conditions  on  her  part  to  be  performed,  and  did 
faithfully  perform  everything  by  them,  or 
either  of  them,  to  be  performed,  up  to  tbe  time 
when  she  was  interrupted  and  prevented  by  a 
petition,"  etc.  (referring  to  tbe  service  of  the 
complaint). 

It  is  clear,  tben,  that  tbe  pleadings  put  in 
issue  the  claim  under  consideration.  The  record 
shows  also  that  it  was  actually  in  issue  before 
tbe  trial  court.  Tbe  defendant,  as  we  have 
seen,  averred  full  performance,  but  the  court, 
through  its  committee,distinctly  found  as  a  fact 
that  the  $87  a  month  specified  m  the  trust  deed 
of  November  9  to  be  paid  to  said  Blackman 
was  never  paid  to  him,  nor  was  the  same  ervier 
demanded  by  him. 

The  right  to  recover  tbe  sum  named  was  fully 
established,  unless  some  other  facts  appear 
which  constitute  a  defense.  If  there  is  any  de- 
fense, it  would  seem  to  be  outside  the  scope  of 
tbe  pleadings,  but  no  sufficient  defense  appears 
anywhere  on  the  record,  and  none  has  been  even 
suggested.  The  claim  that  tbe  trust  deed  was 
superseded  by  the  later  deeds  is  Erectly  In  tbe 
face  of  the  decision  of  tbis  court  upon  the  for- 
mer bearing.  The  omission  of  Blackman  to 
make  demand  is  wholly  immateiial,  inasmuch 
as  the  allegation  to  pav  was  in  nowise  contin- 
gent upon  any  demnnd,  but  was  absolute  upon 
the  day  named. 

The  claim  that  Blackman  bas  actually  had 
and  received  the  funds  belonging  to  Mrs. 
McCarthy  more  than  UieplalntilTsclidm  against 
her  is  utterly  without  any  basis  of  fact,  so  far 
as  the  finding  shows. 

True,  it  is  found  that  Blackman  carried  on  bi» 
former  business  as  agent  for  Mrs.  McCarthy, 
and  that  as  such  tbe  receipts  were  paid  to  bini; 
but  it  is  added:  "And  be  (meaning  Blackman), 
after  paying  tbe  family  .expenses  of  tbe  McCar- 
tbys  and  himself,  and  the  expenses  of  said  busi- 
ness, turned  over  tbe  remainder  to  said  Maiy 
Ann  McCartby,  and  she,  by  advice  of  Black- 
man,  deposited  the  same  in  her  name  in  tbe 
Derby  Savings  Bank.  The  amount  so  depos- 
ited by  her  was  $1,500.  She  drew  the  same 
from  said  savings  bank  before  the  process  in 
this  suit  was  served," 

For  thae  Tcaaona  lee  amehide  that  there  v>at 
error  iniwt  rendering  judgment  for  t!ieplaintiff$ 
to  rermter  tfie  $S7  per  month  from  the  time  the 
first  montfdy  payment  became  dve  by  the  terms  of 
gaid  condition  to  the  commencement  of  thtttuit, 
arid  tfie  case  is  reinanded  to  the  Superior  Coart 
that  said  Judgment  may  be  rendered. 


Digitized  by 


ISBOL 


^  Hooks  v.  Phckkix  Fikb  Iks.  Co. 


BT 


KEW  HAMPSHIRE. 

SUPREMB  COUST. 


Azariah  W.  MOORE 

V. 

PHCEIOX  FIRE  INSURANCE  CO. 

A  house  in  which  no  one  lives,  but  in 
which  a  former  occupant  bad  left  some 
trifllnpf  articles  of  furniture,  not  of  such 
character  as  to  be  valuable  for  use  else- 
where, is  **  vacant  mnd  unoccupied** 
within  the  meaning  of  those  terms  as 
used  in  a  lire  insurance  poU^. 

(Orafton  Decided  July  IB,  tm.) 

ON  defendant's  excepTioos.  Suttained. 
Assumpsit  on  a  policy  of  insurance  upon 
tbe  plaintiff's  two-story  frame  dwelling-house, 
tMm  and  abed  attached.  Tbe  property  was 
burned  December  30. 1876.  Tbe  |>olicy,  wblch 
was  dated  August  16,  1876,  contained  a  clause 
providing  that  tbe  same  should  be  "  void  if  the 
premises  shall  become  vacant  and  unoccupied 
for  a  period  of  more  than  ten  days  without  the 
consent  of  the  company  indorsed  on  the  policy." 
No  one  lived  in  the  blouse  or  on  tbe  premises 
from  the  lattOT  part  of  Aiuust,  1876,  until  a 
short  time  before  tbe  fire.  Tbe  buildings  were 
situated  in  tbe  White  Mountain  Notch,  about 
two  miles  below  tbe  WUley  House.  At  the  time 
the  policy  was  issued,  they  were  occupied  by 
oneRa^'moud.  When  Raymond  went  away 
be  left  m  the  bam  about  three  tons  of  hay,  one 
grain  box,  one  scythe  and  snathe,  a  pitchfork, 
and  a  shovel;  in  tbe  bouse  two  shovels,  a  sink, 
a  table,  a  cupboard  in  the  Utcben;  In  the  din- 
ing room  a  table,  several  benches  to  dt  upon,  a 
wood-box,  a  cooking  stove,  and  some  counters; 
up  stairs  four  or  five  bedsteads  made  of  boards 
and  ioists,  some  stove  pipe,  and  two  or  three 
old-fasbioned  straight-becked  chairs.  The  stove 
pipe  was  used  as  a  substitute  for  cbimney.there 
being  no  chimney  in  the  bouse.  There  were  one 
or  two  old  wagons  about  tbe  premises.  The 
foregcriog  articles  of  furniture  were  of  a  rough, 
dieap  character,  but  were  such  a.s  bad  been 
used  at  tbe  house  by  Raymond  and  those  who 
had  previously  occupied  the  premises.  They 
were  not  of  such  value  or  character  as  that  they 
were  valuable  for  use  elsewhere. 

The  defendants  requested  tbe  court  to  rule 
tbal  the  non-occupaUon  from  August  34  to  De- 
cember 11,  as  a  matter  of  law  Increased  tbe 
risk,  and  the  tiolicy  thereby  became  void.  Tbe 
court  declined  so  to  rule,  and  the  d^endants 
excepted. 

The  defendants  moved  that  a  verdict  be  di- 
rected for  them,  on  the  ground  that  there  was 
DO  evidence,  ciunpetent  to  be  submitted  to  the 
jarv,  tbal  the  premises  insured  were  not  vacant 
and  unoccupied.  Tbe  court  denied  tbe  motion, 
and  the  defendants  excepted. 

The  court  instructed  the  jury  that  the  word 
"vacant"  in  tbe  policy  means  the  same  as 
empty,  devoid  of  fumituro,  and  that  whether 
the  buildings  were  vacant  In  that  sense  was  tbe 
qnestion  for  them  to  decide.  Looking  at  tbe 
mirpoaes  and  uses  of  tbe  house,  was  it  vacant 
m  the  above  sense?  To  this  instruction  tbe  de- 
Kodaots  excepted,  hi  response  to  a  questkm 
».  H. 


submitted  to  them  by  the  court  tbe  jury  found 
specially  that  neither  of  tbe  buildings  named 
in  the  policy  was  vacant  and  unoccupied  for 
more  than  ten  days  at  any  time  between  the 
date  of  the  wMcy  and  the  time  of  tbe  Are.  A 
general  verdict  was  directed  for  tbe  plalntiff,^ 
which  tbe  defendants  moved  to  set  aside. 

Sfetara.  Carpenter*  Bingham.  Aldrich 
ft  Remiek  and  Bingham,  Mitchells  ft 
BateheUor,  for  defendants: 

The  condition  in  the  policy  that  no  suit  shall 
be  sustained  unless  brought  within  twelve 
months  after  the  loss  occurs  is  valid  and  bind- 
ing. 

Ta*kfr  V.  Kenton  Int.  Co.  58  N.  H.  468;  Leaek 

V.  Republic  F.  Int.  Co.  58  N.  H.  345. 

Tbe  non-occupation  of  the  premises  from  Au- 
gust 24  to  December  II  increased  tbe  risk  and 
avoided  the  policy. 

tflecper  v.  iV>ie  Hampshire  F.  Ins.  Co.  56  N. 
H.  401 ;  Chamberlain  v.  New  HampAire  F.  Int. 
Co.  55  N.  H.  249;  HiU  v.  Eq^uittMe  MvX.  F. 
Ins.  Co.  68  N.  H.  88;  Baldwin  v.  Ph^ix  Int. 
Go.  80  N.  H.  164. 

Under  the  terms  of  this  policy  the  question  of 
whether  the  rif^k  had  been  "  increased  by  any 
means  whatever  within  tbe  control  of  the  as- 
sured," is  material,  and  should  have  been 
passed  upon  by  the  court  as  a  matter  of  law  or 
by  the  jury  as  a  matter  of  fact. 

Wmiam*  V.  P^opUft  Ins.  Co.  S7  N.  T.  S74. 
277;  Mead  v.  Nm-thvetUm  Ini.  Go.  7  N.Y.  680; 
Houghton  v.  Mfra.  Mut.  F.  Ins.  Co.  8  Met.  114, 
122;  May,  Ins,  g  218;  I/uce  v.  Dorefietter  Int. 
Co.  105  Mass.  801;  Qtmigh  v.  Farm  Building* 
F.  Inn.  Co.  74  N.  Y.  295;  MeClure  v.  Watertotcn 
K  inn,  Co.  90  Pa.  377;  Murdoch  v.  Chenango 
Co.  Mut.  Int.  Co.  2  N.  T.  210;  Ditmer  v.  Ger- 
man Int.  Co.  ofli.  O.SS  La.  Ann.  468;  8.  V.  8 
Am.  Rep.  600;  CVwtw  v.  City  Int.  Co.  <ff  Pitts- 
burg. 2  Flip.  C.  C.  676;  Kfm  v.  South  St.  Louit 
Mut.  Int.  Co.  40  Mo.  19. 

The  refusal  of  the  court  to  instruct  "that 
every  increase  of  the  risk  after  insurance  with- 
in tbe  control  of  tbe  assured  rendered  tbe  policy 
void,  especially  when  thepoHcy  Itself  containea 
such  a  provision,  is  ground  for  reversal  of  Judg- 
ment." 

Dodge  Count}/  Mut.  Ins.  Co.  v,  Rogers,  12  Wis. 
*837;  Lyman  v.  SUtte  Mut.  F.  Ins.  Co.  14  Allen, 
880;  Jaekion  v.  Farmers  Mvt.  F.  Ins.  Co.  6 
Gray,  52;  Fahyan  v.  Union  Mut.  F.  Ins.  Co.  88- 
N.  H.  203;  Merriam  v.  Middlesex  Mvt.  F.  In*. 
Co.  21  Pick.  162;  Allen  v.  Maaaawit  Ins.  Go.  9» 
Mass.  160;  Bank  v.  Ina,  Co,  125  111.  481. 

The  risk  was  increased  by  the  non-occupancy 
stated,  and,  if  tbe  jury  found  otherwise,  tbe 
court  would  be  warranted  in  setting  aside  the 
verdict  as  aminst  tbe  evidence. 

Stark  V,  Zaneatter,  57  N.  H.  93;  Mulry  v. 
Mohairk  Valley  Ins.  Co.  6  Gray,  545;  Luas  v. 
Dorchester  Int.  Co.  105  Haas.  801. 

Under  tbe  general  issue  everything  is  open  to 
proof  which  goes  to  show  that  plaintiff's  claim 
IS  invalid  through  fraud  or  illegality. 
Mulry  V.  Mohawk  Valley  Ins.  Co.  5  Gray,  544. 
The  question  whether  Moore  fraudulently 
failed  to  state  in  his  proofs  of  Iobf,  or  otherwise 
notified  the  company,  thut  the  buildings  had 
been  unoccupied  before  tbe  fire  for  about  four 
imonths,  is  a  pure  question  of  fact  which  shoukl 
have  been  submitted  to  tbe  jury. 
Wood,  Ins.  ^  4SSi;  InturaMe  Qmpania  v. 
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Tr«aM,  14  Wall.  876  (81  U.  8.  bk.  20,  L.  ed.  i 
894);  Car9on  v.  Jermji  (Sty  In*.  Co,  14  Vroom, 
BOO;  89  Am.  Rep.  584;  Leaeh  v.  RepiMie  F.  Int. 
a>.S8N.H.a4S. 

Fraud  is  not  to  be  considered  as  a  single  fact, 
but  a  conclusion  to  be  dntwn  hj  tbe  jury  from 
all  tbe  evidence  and  circumstances  in  the  case. 

Brogden  v.  Waiker,  2  Har.  &  J.  385;  Jonet  v. 
Emery.  40  N.  H.  350;  De  Voe  v.  Brandt,  68  N. 
T.  46§;  Cooley.  Torts,  475,  note  4:  Mmtuguin 
v.Naylor.Uy.,  Y.  189. 

Ttie  province  of  the  court  is  to  determine 
upon  the  competency  at  evidence,  and  not  Its 
sufficiency. 

Dailfy  v.  Blake.  86  N.  H.  89;  Stark  v.  Lan- 
caster, 57  N.  H.  98. 

Tbe  court  erred  in  refusing  to  instruct  tbe 
jury  "  that  U^the  plaintiff  knew,  at  the  time  be 
fumisbed  tbe  proofis  of  loss,  that  ttw  buildings 
had  been  unoccupied  before  the  fire,  and  be 
witbbeld  that  information  intentionally,  for  tbe 
punpose  of  defrauding  the  defendant,  it  was 
such  a  witfaholdinjr  of  a  mato^al  fact  as  viti- 
ates the  policy  under  tbe  condition  as  to  false 
swearing." 

Leach  v.  Bepublic  F.  Int.  Co.  58  N.  H.  345; 
Sleeper  v.  Hero  Bampahire  F.  Im.  Go.  56  N.  H. 
401;  F^ix  Ina.  Co.  v.  Mvndeof,  6  Caldw. 
047. 

Tbe  court  should  have  directed  a  verdict  for 
the  defendant  because,  as  a  matter  of  law,  tbe 
premises  were  vacant  and  unoccupied  witbin 
the  meaning  of  tbe  policy.  Tbe  contract  is  to 
have  a  reasonable  interpretation  accordiog  to 
the  ordinary  acceptation  of  tbe  language  used. 

deeper  v,  Neie  Hampshire  F.  Ins.  Co.vupra. 

What  is  meant  by  the  term  "  vacant  and  un- 
occupied," as  working  a  forfeiture  of  a  fire 
policy,  is  a  question  of  law. 

Pkcenix  Im.  Co.  v.  Tuckei;  93  HI.  64. 

The  insured  has  no  right  to  remove  all  tbe 
contents  of  value  and  leave  tbe  premises  stand- 
ing unoccupied  without  fixed  or  definite  in- 
tention or  time  of  return. 

HiU  T.  EquitabU  Mitt.  F.  Int.  Go.  58  K  H. 
62;  l^xeper  v.  New  Hampshire  F.  Im.  Co.  56  N. 
H.  404. 

In  order  to  keep  buildings  from  becoming 
vacant  witbin  the  meaning  of  tbis  condition, 
tbey  must  contain  household  goods  of  substan- 
tial value  and  quantity,  and  the  owner's  or  ten- 
ant's absence  must  be  temporary,  and  for  a  rea- 
sonable time,  with  a  fixed  and  present  intention 
to  return. 

Herrman  v.  Merchants  Ins.  Co.  81  N.  Y. 
184;  Ashton  v.  Old  North  State  Im.  Co.  80  N. 
C.  826;  North  Am.  F.  Im.  Co.  v.  Zaenger.  63 
HI.  464;  American  Im.  Co.  v.  Padfield.  78  HI. 
167. 

The  same  reasoning  will  apply  to  the  term 
*  *  vacant,"  as  is  implied  by  the  court  to  the  term 
"  unoccupied,"  and  in  all.  these  cases  the  court 
holds  that  there  must  be  an  actual  and  substan- 
tial occupancy. 

Sonnebom  v.  Mfrs.  Im.  Go.  16  Vroom,  220;  48 
Am.  Rep.  865;  Q)okv.  Continental  Int.  Co.  70 
Mo.  610;  86 Am.  Rep.  438:  Dennisonv.  Pkcenix 
Ins.  Cfe.52  Iowa,  457;  .^nalm.  Co.  v.  ifeyer, 
68  Ind.  288:  MeOture  v.  Waiertoun  F.  Im.  Go. 
90  Pa.  St.  277;  35  Am.  Jtep.  666;  Bidgev.  Scot- 
tisli  Ctm.  Ins.  Cb.  9  Lea  (Tenn.),  507. 

Messrs.  J.  li,  Foater,  B«.y,  Drew  ft 
Jordan  and  Rand  &  Morse,  for  plaintiff 
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Wbetber  tbe  premises  were  vacant  or  not  was 
a  question  for  the  jury. 

Woodrvffy,  ImperuU  F.  Ins.  Go.  88  N.  T. 

188. 

Plaintiff  did  not  agrea  to  keep  the  premises 
occupied,  and  in  his  application  declined  to  an- 
swer the  question  propounded  to  him  upon 
that  point;  and  therefore,  whether  tbe  prem- 
ises were  vacant  or  fumisbed  has  become  a  mat- 
ter of  no  importance. 

Liberty  Hall  Asso.  v.  HousatonieMut.  F.  Im. 
Go.  T  Gray,  261;  Armenia  Im.  Co.  t.  Paul,  91 
Pa.  St  690;  86  Am.  Rep.  676;  LoriUard  F.  Im. 
Co.  V.  MeCtintock,  21  Ohio  St.  176;  Peoria  M. 
&  F.  Im.  Go.  V.  Perkins.  18  Mich.  880;  Carson 
V.  Jersey  City  Co.  39  Am.  Rep.  584. 

Whether  or  not  tbe  non-occupancy  increased 
the  risk  is  a  question  of  fact  for  tbe  iuty. 

Shepherd -7.  UnwnMut.  F.  Im.  Go.  WN.H. 
282. 

The  application  was  referred  to  in  tbe  potiCT, 
and  made  a  part  thereof  by  express  recital. 
"  In  accordance,  then,  with  repeated  decisions 
in  this  State,  it  must  be  regarded  as  if  Incmpo- 

rated  in  the  policy  itself." 

Oahagan  v.  Union  Mut.  Im.  Co.  4S  N.  H. 
177;  Patien  v.  Merchants  dt  F.  Mut.  F.  Im.  Co. 
38  N.  H.  844;  Marshall  v.  Columbia  MiU.  F.  Ins. 
Go.  27  N.  H.  157;  May,  Ins.  S 169.  p.  175;  Mut 
Bemfit  L.  Im.  Go.  v.  MUler,  39  Ind.  475;  Babbitt 
V.  Liverpool  &  L.  &  G.  Im.  Go.  66  N.  C.  70; 
Philbrookv.  New  Eng.  Mut.  F.  Im.  Co.  87  Me. 
137. 

When  the  company  came  to  issue  the  policy, 
tbey  saw  tbe  eleventh  interrogatory,  relating  to 
occupancyof  the  premises,  was  unansvrered.  It 
was  m  their  power  then  to  decline  the  risk;  but, 
having  issued  the  poliOT.  they  must  be  pre- 
sumed to  have  been  satisfied. 

Armenia  Im.  Co.  v.  Paul,  91  Pa.  St.  530; 
Pet^ria  M.  db  F.  Im,  Co.  v.  Perkim.  16  Mich. 
380;  Lorillard  F.  Im.  Co.  v.  McGuUoeh,  21 
Ohio  St.  \n,Dayton  Im.  Co.  v.  Kdiy  24 Ohio 
St.  845;  WHeonv.  Hampden  F.lm.Oo.^Kl. 
169;  Canon  v.  Jersey  City  Im.  Co.  14  Vrooni, 
800;  ffallv.  Peopte'sMut.  F.  /n*.Cb. 6 Gray, ISa 

"  If  an  insurance  company  insures  premises 
knowing  or  not  caring  tliat  thev  are  unoccu- 
pied, but  provides  in  the  policy  tliat  tbe  insur- 
ance shall  be  void  If  tbe  premises  become  va- 
cant, it  must  be  presumed  that  tbis  proviaioo 
was  waived,  and  the  company  is  estopped  to 
take  advantftge  of  it." 

Skort  V.  Brnne  Im.  Oo.  90  N.  T.  16. 

The  statement  of  the  plaintiff,  that  the  prem- 
ises were  occupied  at  the  time  of  tbe  applica- 
tion, was  no  guaranty  that  they  would  continue 
to  be  occupiM. 

May,  Ins.  6;§  281,  247;  Wood,  Ins.  489;  Cum- 
berland V.  Mut.  P.  Oo.  V.  Douglass,  58  Pa.  St 
419;  CNeUy.  Buffalo  F.  Im.  Go.  8  N.  Y.  128- 

There  may  be  increase  of  risk  without  a  for 
feiture,  as,  if  the  increase  is  of  a  temporsiy 
character,  or  from  some  cause  beyond  tlu  cw- 
trol  of  the  assured. 

Wood,  Ins.  pp.  184,  441. 

A  building  insured  as  a  dwelling-house  was 
vacated  by  the  tenant  fifty-three  days,  when  it 
was  destroyed  by  fire.  Held,  that  although 
tbe  jury  found  that  stich  chaiige  of  dream- 
stances  increased  tiie  risk,  the  owner  migbt 
still  recover,  if  he  used  all  reasonable  exertions 
in  the  meantime  to  procure  another  tNiant 
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Wood,  Infl.  §  33S:  OamaeU  v.  Jfomftante  A 
F.  Milt.  F.  Int.  Co.n  Cu8h.  187. 

Where  a  policr  contains  s  provi^on  that,  if 
the  risk  shall  be  increased  by  any  lueaDB  within 
the  control  of  the  aastued,  it  shall  become  void; 
if  the  risk  is  increased  by  reason  of  the  prem- 
ises becoming  vacant,  the  assured  may  show 
that  they  became  so  wlUiout  his  knowledge  or 
fault,  and  bv  reason  of  causes  not  under  bis 
control,  as  if  the  term  of  the  tenant  expired, 
and  he  had  used  reasonable  efforts  to  obtain  an- 
other. 

Under  such  circumstances  the  policy  will  be 
upheld. 

Wood,  Ins.  p.  184;  Heruker  v.  BritUh  Am. 
Amo.  Co.  14  U.  C.  C.  P.  67;  North  Am.  F.  Int. 
Co.  V.  Zaenger,  68  111.  464;  GamweU  v.  Mer- 
fkanta  &  F.  Mvt.  F.  Ins.  Co.  12  Cusb.  167 ; 
Joyce  V.  Maine  Ins.  Co.  45  Me.  166. 

The  question  whether  a  change  of  circum- 
stances in  the  situation,  use  or  condition  of 
property  insured  increases  the  risk  is  purely 
one  of  fact  for  the  jury,  but  whether  an  in- 
crease of  risk  avoids  the  liability  of  the  insurer, 
is  a  question  of  law  for  the  court. 

Wood,  Ins.  %  228;  GamweU  v.  Mmshant^  <fe 
F.  Mut.  F.  Ins.  Co.  12  Cush.  167. 

Allen*  i/^.,  delivered  the  opinion  of  the  court: 
The  defendants  claim  that  the  action  cannot 
be  maintained ,  because  it  was  not  commenced  In 
this  court  within  twelve  months  from  the  date 
of  loss,  as  stipulated  In  the  policy.  The  action 
was  commenced  within  twelve  months  of  the 
lo68,  in  the  Circuit  Court  of  the  United  States. 
Subeequently,  after  the  lapse  of  more  than 
twelve  months,  by  agree ment  of  the  J^^ies. 
the  suit  was  transferred  to  this  court.  The  en- 
try of  the  action  here  was  not  of  a  new  action 
then  Srst  commenced.  It  was  the  same  action 
before  b^^  in  the  federal  court.  The  agree- 
ment to  enter  the  action  hero  and  prosecute  the 
defense  was  a  waiver  by  the  defendants  of  the 
limitation  in  tbe  policy.  The  limitation  was 
not  pleaded,  and  this  defense  could  not  be 
made  except  under  a  special  plea.  The  build- 
ings were  occupied  at  the  time  the  insurance 
was  effected,  August  15,  1876.  From  August 
S4, 1876,  to  December  11  of  the  same  year  tney 
Were  not  occupied.  They  were  consumed  by 
fire  December  20,  1876.  The  policy  contained 
tbe  condition  that  "if  the  premises  shall  be  oc- 
cupied or  used  so  as  to  increase  tbe  risk,  or  be- 
come vacant  and  unoccupied  for  a  period  of 
more  than  ten  days,  or  the  risk  be  increased  by 
any  means  whatever  within  the  control  of  tbe 
assured,  without  the  consent  of  the  company, 
*  *  *  then,  and  in  every  such  case,  this  policy 
shall  be  void."  It  seems  to  have  been  conceded 
at  tbe  trial  that  the  plaintiff's  buildings  bad  been 
"unoccupied."  within  the  meaning  of  that  term 
as  used  in  the  policy,  for  a  period  of  more  than 
ten  days.  Bat  a  different  meaning  was  given 
to  tbe  phrase  "  vacant  and  unoccupied,  and 
under  instructions  of  the  court  upon  the  defini- 
tion of  the  word  "vacant,"  the  jury  found  that 
the  buildings  were  not  "vacant  and  unoccu- 
pied" for  a  period  of  more  than  ten  days  be- 
tween the  date  of  the  policy  and  the  Are. 

The  meanlngof  the  words  "  vacant  and  unoc- 
CttBlei,"  as  used  In  the  contract  of  insurance,  is 
that  which  tbe  parties  Intended  to  eive  them; 
md  that  intention  is  to  be  found  from  tbe 
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I  whole  instrument,  the  subject  matter  of  the  con- 
tract, and  the  situation  of  the  property  insured. 
The  object  of  tbe  stipulation  against  vacancy 
and  non-occupancy,  was  to  guard  against  the  in- 
creased risk  whicn  arises  from  the  absence  of 
everybody  whose  duty  or  interest  might  afford 
some  protection.  In  the  same  clause  the 
ccmtract,  "increase  of  risks"  from  the  mode  of 
occupation  and  use  of  the  premises,  and  "in- 
crease of  risk  by  any  means  whatever,"  are 
mentioned  as  express  grounds  for  avoiding  the 
policy.  "If  the  buildings  shall  be  occupied  or 
used  so  as  to  increase  the  risk,  or  become  vrt 
cant  and  unoccupied  for  a  period  of  more  than 
ten  days,  or  the  risk  be  increased  by  any  means 
whatever,"  is  astatcment  In  which  the  leading 
idea  in  the  condition  of  forfeiture  is  "increase 
of  risk,"  and  that  idea  must  have  been  intended 
as  a  part  of -the  definition  of  the  words  "va- 
cant and  unoccupied."  It  was  the  increase  of 
risk  from  the  loss  of  care  and  attention  of  per- 
sons otherwise  present,  which  the  parties  in- 
tended to  guard  against  by  the  stipulation  of 
the  forfeiture  fn  case  of  vacancy  and  non-oc- 
cupancy for  more  than  ten  days.  They  in- 
tended by  the  words  "vacant  and  unoccu- 
pied," as  used  in  the  poUcy  and  in  the  connec- 
tion in  which  they  were  used,  such  a  desertion 
of  tbe  premises  and  removal  from  them  as 
would  materially  increase  the  risk. 

The  case  of  Steeper  v.  Aetc  HampAire  F. 
Int.  56  N.  H.  401,  sustains  this  construc- 
tion of  the  words  "vacant  and  unoccupied." 
In  that  case  the  stipulation  for  forfeiture  in  the 
policy  was,  "If  tbe  premises  hereby  insured  be- 
come vacated  by  tbe  removal  of  the  owner  or 
occupant,  wittiout  immediate  notice  to  the 
company,  and  consent  indorsed  hereon,  *  •  * 
this  poli^  shall  be  void."  In  the  opinion  by 
Smitn,  J.,  it  is  said:  "It  is  apparent  the  in- 
surers intended  to  guard  against  the  increased 
risk  which  inevitably  affecta  buildings  where 
no  one  is  living,  or  carrying  on  any  business. 
An  unoccupied  building  invites  shelter  to  wan- 
derers and  evil-dispos^  persons.  No  one  in- 
terested is  present  to  watch  or  care  for  the  prop- 
erty, or  seasonably  to  extinguish  the  flames  in 
case  of  fire;  and  for  vairious  reasons  that 
might  be  enumerated,  an  unoccupied  building 
is  more  exposed  to  destruction,  to  say  nothing 
of  tbe  Inducement  a  dishonest  owner  would 
have  to  turn  it,  if  unprofitable,  into  money, 
when  insured,  by  becoming  a  party  to  its  de- 
stmction  by  fire.  If,  then,  the  motive  is  to 
have  some  one  present,  occupying  and  dwell- 
ing in  tbe  buildings,  and  interest^  to  preserve 
the  roof  that  shelters  his  family  or  holds  his 
household  goods,  that  object  would  plainly  be 
defeated  by  holding  that  he  and  his  family  may 
depart  with  all  their  nossessions,  save  perhaps 
a  few  articles  not  needed  for  present  use,  and 
still  the  premises  be  considered  occupied, 
<^  *  *  I  cannot  say  tb^  I  have  anv  doubt  that 
these  buildings  were  vacant  at  the  time  tbey 
were  burned,  in  the  sense  in  which  that  term 
was  used  in  the  policy."  And  Ladd,  </. ,  in  his 
opinion  in  tbe  same  case,  says:  "I  think  when 
tbe  occupant  of  a  dwelling-house  moves  out 
with  his  family,  taking  part  of  his  furniture 
and  all  the  wearing  apparel  of  the  family,  and 
makes  the  place  ofhis  abode  in  another  town, 
altfaourii  he  may  have  an  intention  of  returning 
in  eight  or  ten  months,  sucJi  dwelUng-house, 
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while  thus  deserted,  must  bere^rded  as  unoc- 
cupied— that  is  vacated — accoraing  to  the  nat- 
ural and  ordinarily  received  import  of  those 
terms.  It  is  the  vetr  situation  against  Uie 
hazards  of  which  the  defendants  undertook  to 
guard  themselves  by  an  express  stipulatioo  and 
condition  inserted  in  the  contract,  upon  which 
Uie  action  is  founded." 

In  Keith  v.  Quincy  Mut.  F.  Int.  Co.  10  Al- 
len, S^8,  the  policy  contained  a  provision  that 
"if  tiie  building  insured  remains  unoccupied 
more  than  thirty  days  without  notice,  the  policy 
will  be  void. "  The  building  was  a  triphammer 
shop,  and  had  not  been  used  for  bxisiness  for 
more  than  thirty  days,  the  machinery  and  tools 
remaining  there,  and  the  plaintiff's  son  going 
through  the  shop  nearly  every  day  to  see  u 
things  were  right.  It  was  decided  that  these 
facts  did  not  constitute  occupancy,  but  that 
some  practical  use  must  have  been  made  of  the 
building;  and  if  it  remained  thus,  without  any 
practical  use,  for  the  space  of  more  than  thirty 
days,  it  was,  within  themeaningof  the  policy, 
unoccupied,  and  the  policy  became  void.  And 
in  Aghteortk  v.  BuHdertf  Im.  Co.  113  Mass. 
4S&,  the  condition  in  the  policy  was,  "If  ttie 
buildlnga  insured  shall  be  vacated  and  remain 
so  more  than  thirty  days  without  the  consent 
of  the  company,  thepoucy  shall  be  void."  The 
buildingswere  a  dwelling-house  and  bnm.  The 
bouse  was  only  used  by  the  plaintiff  for  him- 
self and  servants  to  take  their  meals  in,  when 
he  was  carrying  on  acontlguous  farm,  and  tbe 
barn  was  used  for  storing  hay  and  tools,  butoo 
cattle  were  kept  there.  A  verdict  tot  the  de- 
fendant, ordered  upon  these  facts,  was  sustained, 
the  decision  being  that  the  premises  were  va- 
cated within  the  meaning  of  that  term  as  used 
in  the  policy,  which  thereby  became  void.  In 
the  opinion  Colt,  J.,  says:  "Occupancy,  as  ap- 
plied to  such  buildings,  implies  an  actual  use  of 
the  bouse  as  a  dwelling  place,  and  such  use  of 
the  bam  as  Is  ordlnari^  incident  to  a  bam  be- 
longing to  an  unoccupied  house,  or  at  least 
somelbmg  more  than  a  use  of  it  for  mere  stor- 
age. The  insurer  has  a  right,  by  the  terms  of 
his  policy,  to  the  care  and  supervision  which  Is 
involved  in  such  an  occupancy."  Keith  v. 
i^iney  Mut.  F.  Im.  Co.  mtpra,  where  "unoc- 
cupied" instead  of  '  'vacated  is  used  In  the  con- 
dition of  forfeiture,  is  cited  as  an  authority  in 
support. 

Ir  the  terms  "vacated  andunoccupied"  as  ap- 
plied to  buildings,  and  as  used  in  clauses  of 
lorfeitiu^  In  policies  of  insurance,  are  intended 
to  refer  to  the  want  of  some  practical  use  for 
which  the  insunjd  buildings  were  designed, 
and  the  reason  for  this  is  the  increased  risk 
arising  from  the  lack  of  care  and  vigilance  in- 
cident to  such  a  use,  then  the  buildings  must  be 
said  to  be  "vacant  and  unoccupied"  within  the 
meaning  of  the  contract  of  iiisurance.  when 
there  is  such  a  removal  from  them  as  to  ma- 
terially increase  the  risk  from  fire. 

In  all  the  cases  referred  to,  the  terms  "va- 
cancy" and  "non-occupancy"  are  used  inter- 
changeably, and  as  equivalent  in  meaning. 
"When  the  policy  specially  provides  that,  m 
case  the  premises  "shall  be  left  unoccupied." 
{Paine  v.  Affrieultural  Ins.  Co.  5  N.  Y.  619), 
or  "shall  remain  unoccupied"  {Keith  v.  Quincy 
Mut.  F.  Im.  Co.  supra),  or  "shall  become  va- 
cant" iCummina  v.  Ajfrteuttural  Int.  Co.  5 
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Hun,  554),  or  "unoccupied"  <  WuUman  t.  CUii 
F.  Int.  Co.  15  Wis.  188).  or,  "shall  be  vacated^ 
{A^^orth  v.  BuildeT^  In*.  Co,  tupra),  the  in- 
surance shall  be  forfdted.  a  practical  occQpaocy 
consistent  with  the  purposes  or  uses  for  which 
they  were  insured  is  intended,  and  an  occu- 
pancy that  measurably  lessens  the  Tlgilant^  and 
care  that  would  be  incident  to  its  use  for  such 

f>urpose^  is  not  an  occupancy  within  the  mean- 
ng  of  the  term  as  thus  employed."  Wood, 
Ins.  g  89. 

The  question  of  vacancy  and  non-occupanoy, 
and  the  question  of  increase  of  risk  from  these 
and  other  change  of  circumstances,  are  ques- 
tions of  fact  for  the  jury.  Oamwall  v.  Mer- 
ehantt  <£  F.  Mut.  F.  Ins.  Co.  12  Cuah.  167; 
Luce  V.  Dorchester  Mut.  F.  Int.  Co.  105  Mass. 
297;  WiUiamtv.  Peofle^tF.  Int.  Co.  57  N.  Y. 
274;  Cummins  v.  Agricultwral  Int.  Co.  67  N. 
T.  260;  Robinson -v.  Mercer  Go.  Mut.  V.  Int.  Co. 
27  N.J.  184;  Wood,  In8.p.  439,  and  cases  cited. 
But  when  the  undisputed  facts,  as  naturally  in- 
terpreted, show  "vacancy  and  non-occupancy" 
and  consequent  Increase  of  risk,  or  where  there 
is  no  evidence  to  rebut,  modifv.  or  explain  the 
evidence  of  increased  danger  from  the  cliange. 
there  Is  no  qneetion  of  fact  to  submit  to  tlie  jury, 
and  It  becomes  tbe  duty  of  the  court  to  declare 
the  verdict,  deeper  v.  Ins.  Co.;  Ashuorth  v. 
Builder's  Int.  Co.  supra;  Dittmer  &  PelU  v. 
Oermania  Ins.  Co.  of  N.  O.  23  La.  Ann.  458. 

Tbe  defendants  at  the  trial  moved  that  a  ver- 
dict be  directed  for  them  on  the  ground  that 
there  was  no  evidence  to  be  submitted  to  the 
jury  that  the  insured  premises  were  not  "va- 
cant and  unoccupied."  The  motion  was  denied, 
and  the  question  of  vacancy  and  non-occupancy 
was  submitted  to  the  jury  under  instructions 
making  a  distinction  in  meaning  between  these 
terms  as  used  in  tbe  policy,  and  leaving  the 
question  of  vacancy  to  be  determined  upon  the 
evidence  without  reference  to  the  questitm  of 
increase  of  risk.  Taking  the  meaning  of  the 
phrase  "vacant  and  unoccupied,"  as  used  in 
the  policy,  to  be  such  vacancy  and  non-occu- 
pancy as  materially  increased  the  risk,  there 
was  no  evidence  that  tbe  buildings  insured  were 
not  "vacant  and  unoccupied,"  for  a  period  of 
more  than  ten  days,  in  that  sense.  The  premises 
were  not  occupied  for  nearly  three  months  be- 
tween the  date  of  tbe  policy  and  the  fire.  Little 
or  no  furniture  of  sufficient  value  to  remove 
was  left  in  the  bouse,  which  was  remote  from 
habitations,  five  miles  in  one  direction  and  two 
In  the  other.  Tbere  was  no  person  in  the  vi- 
cinity whose  duty  or  interest  required  him  to 
have  anv  care  over  it.  The  house  was  open; 
the  windows,  some  broken,  scnne  oitirely  gone; 
and  it  was  exposed  to  the  incursions  of  chance 
travelers,  pleasure  seekers,  sportsmen,  and 
tramps.  Nothing  short  of  destruction,  which 
subsequently  came,  could  have  added  to  the 
abandoned  character  of  the  premises  under  the 
desolation  which  sat  upon  them.  The  facts  all 
point  to  One  conclusion.  There  Is  no  circum- 
stance showing,  or  tending  to  show,  that  the 
buildings  were  not  "vacant  and  unoccupied." 
and  there  was  no  evidence  shoving,  or  tending 
to  show,  that  tbe  risk  was  not  increased.  There 
is  no  fact  that  lessens  or  modifies  the  force  of 
the  facts  that  show  increased  danger.  It  does 
not  alter  the  case  that  the  plaiotlff  did  not 
know  of  the  vacancy  and  non-occupancy  until 
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the  time  of  reoccupation.  Reasooable  care  re- 
quired that  he  should  hare  known  of  the  ten- 
ant's reinoTal,  and  it  was  his  duty  to  see  that 
tbe  terma  of  the  contract  were  carried  out. 
Seeper  v.  New  ffampAire  F.  Ins.  Go.  aupra. 

The  defendants  did  not  cotuent  to  the  non- 
occupancy.  They  were  not  informed  of  it  un- 
til long  after  the  nre,  and  even  in  the  plaintiff's 
proof  of  loss  he  failed  to  give  this  material  in- 
formation. Tbe  parties  could  not  have  In- 
tended such  an  abandonment  of  the  premises  as 
the  case  shows,  and,  at  the  same  time,  not  have 
intended  that  they  would  be"vacant  and  unoc- 
cupied" in  tbe  sense  in  which  those  words  were 
used  in  the  forfeiture  clause  of  tbe  policy.  There 
being  no  evidence  competent  to  be  submitted  to 
tbe  jury  that  the  buildings  were  not  for  more 
than  ten-days  after  tbe  insurance  "vacant  and 
unoccupied."  and  vacancy  and  non-occupancy 
being  manifest  from  undisputed  evidence,  the 
motion  of  tbe  defendants  for  a  verdict  should 
have  been  granted,  and  tbe  exception  to  the  re- 
fusal is  sustained. 

Judgment  for  thf  defendant*. 

Carpenter  and  BlayluuB*  JJ.,  did  not 
sit;  the  others  concurred. 


Jeremiah  W.  LADD 
ti. 

Levi  W.  BARTON. 

Where  a  pensioner  voluntarily,  without 
demand  or  undue  influence,  fdves  to  his 
agent  for  his  services  in  procuring  the 
pension,  a  sum  of  money  in  addition  to 
the  fee  allowed  by  law,  he  maj-  recover 
baek  such  sum  in  an  action  for  money 
had  and  received. 

iSulUvan — DeoUed  July  »,  1880.) 

ASSUMPSIT  for  9100  money  had  and  re- 
ceived.   Judgment  for  jAaintiff. 
The  facts  were  found  by  tbe  court  and  are 
sufQciently  set  out  in  tbe  opinion. 
Mr.  Brown,  for  plaintitT. 
Mea»n.  H.  W.  Parker  and  Levi  W.Bar- 
ton, prote,  for  defendant: 

Whatever  sam  the  plaintiff  gave  the  defend- 
ant, and  for  the  recovery  of  which  he  has 
brought  this  action,  was  given  voluntarily, 
without  demand,  exaction,  or  undue  influence, 
after  the  defendant  had  received  bis  fee  for 
services  directly  from  tbe  ^vemment  pension 
agency,  and  after  bis  business  relations  with 
the  plaintiff,  connected  with  obtaining  bis  pen- 
sion, had  wholly  terminated,  and  there  was 
then  no  settlement  to  be  madeoram>unting  to 
be  bad  between  them. 

See  6  Vea.  277;  M(uon  v.  Ring,  8  Abb.  (N. 
Y.)  App.  210. 

Where  a  person  acting  as  attorney  of  another 
receives  a  gift  from  the  latter,  tbe  presumption 
is  against  the  validity  of  the  transaction,  but 
this  presumption  may  be  overcome  hy  evince 
that  the  transaction  was  voluntary  and  fair  and 
that  the  client  acted  without  undue  influence. 

NeAit  V.  Lockmaa.  84  N.  Y.  167;  Burling  y. 
King,  46  How.  Pr.  452;  1  Wait,  Act.  &  Def. 
46«;  Brock  v.  Bame$,  40  Barb.  521;  Mikt  v. 
Broin,  1  McCord,  Ch.  (S.  C.)  624;  Wendtil  v. 
Van  Bentmkur,  1  Johns.  Ch.  844. 
M  n. 


It  has  become  a  truism  that  penal  statutes 
and  statutes  in  derogation  of  common  law 
should  be  strictly  construed.  Tbe  rule  of  in- 
terpretation is  that  words  must  not  be  extended 
by  construction  or  implication  or  enlarged  to 
conform  to  arbitrary  regulations  of  matters  of 
public  policy,  and  make  that  an  ofTense  which 
IS  not  so  mside  by  legislative  enactment. 

Ocmmonwatth  v.  Laring,  8  Pick.  874;  Reed 
T.  Davi$,  8  Pick.  517;  Monmm  v.  Chtster,  S3 
Pick.  387;  Pike  v.  JmkinM.  12  N.  H.  S61;  WiU 
liamt  T.  Tappan,  28  N.  H.  891;  1  Bish.  Cr.  L. 
118,  114,  and  note. 

Laws  which  create  crimes  ought  to  be  so  ex- 
plicit in  themselves  or  by  reference  to  some 
known  standard  that  all  may  know  what  they 
prohibit. 

United  Statea  v.  Siarp,  Pet.  C.  C.  118;  People 
V.  UHea  Int.  Co.  15  Johns.  858;  1  Kent,  Com. 
462.  Bee  Str&i^  v.  Stebbint,  5  Cow.  211;  BO- 
mer  v.  Conly,  4  Denio,  375. 

If  Congress  had  intended  to  include  the  for- 
bidding of  gratuities  it  would  have  expressly 
stated  it. 

1  Dwar.  Stat.  ed.  1871, 346.  note;  Smith,  Stat. 
Const.  880. 

There  is  no  canon  of  construction  that  per- 
mits courts  to  indulge  in  presumptions  as  to 
the  meaning  of  a  penal  statute,  even  thoua^  the 
consequences  should  be  to  defeat  the  object  of 
tbe  act 

Smith,  Stat.  Conatr.  880. 

It  certainly  is  no  hardship  on  the  plaintiff  to 
say,  if  there  be  any  wrong,  wliich  we  deny, 
that  he  stands  in  pari  delicto. 

Thompson  v.  WiUiams,  68  N.  H.  249. 

Doe*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  obtained  a  pension  for  the 
plaintiff,  and  received  $10  from  the  govern- 
ment, and  $100  from  tbe  plaintiff.  Both  parties 
understood  tliat  it  would  be  unlawful  for  tbe 
defendant  to  receive  for  hia  services  in  a  pension 
case  a  greater  sum  than  $10  (U.  8.  Rev.  Stat. 
SiS  471^,  4786,  5485;  Act  June  20,  1878).  and 
that  the  sum  of  $100,  though  paid  voluntarily, 
without  demand  or  undue  mlluence,  was  paid 
and  received  ascompensation  for  the  defendant's 
services  in  the  plaintiff's  case.  The  amount  of 
the  fee  is  fixed  for  the  protection  of  the  pen- 
sioner, as  the  rate  of  interest  is  fixed  by  the 
usury  law  for  the  protection  of  the  borrower; 
and  the  parties  were  not  in  equal  fault.  State 
V.  Rand.  51  N.  H.  881.  Theri^ht  of  pension- 
ers to  recover  in  such  cases  as  this  is  necessary 
for  the  protection  the  statute  was  intended  to 
give  them. 

Judgment  for  the  plaintiff, 

Allen,  J.,  did  not  sit;  the  others  concurred. 


BLAKE  et  al., 

V. 

ADAMS  axiA  Trustera. 

In  forelsn  attaebment  of  money,  etc, 
for  which  the  defendant  has  an  unsatis- 
fied judgmentagainst  the  trustee,  inter- 
eated  persons  may  be  made  parties 
for  the  purpose  of  equitably  adjusting 
and  secaring  their  righta,  and  binding 

268 


Digitized  by 


Google 


New  Esouhd  Repobte»— Sup.  Ct.  or  Nsw  Hampshibe. 


July, 


them  by  a  judgment  protecting  the 
trustee  against  the  former  judgment, 
and  ohai^ng  him  vithout  eubjecting 
him  to  doubto  liability. 

(Hllleborouflrh  Decided  July  0, 1885.) 

FOREIGN  attachment  of  money,  goods, 
cliattels,  rigbts  and  credits  of  the  defend- 
ant in  the  possession  of  Twlas  &  Pierce. 
Cdte  dit^iarged. 

When  the  writ  was  served  on  the  trustees,  an 
action  was  pendmg  in  this  court,  in  this  county, 
in  favor  of  this  defendant  Adams  against  one 
Stuart,  In  that  action  Twiss  &  Herce  were 
trustees;  they  have  been  charged  as  trustees  of 
Stuart,  for  $334.33 ;  and  juiwnent  has  been 
Tendered  and  execution  issued  for  that  mm  in 
favcM*  of  Adams  against  them  as  trustees  of 
Stoart.  The  judgment  and  execution  are 
wholly  unsatisfied. 
Mr.  9.  9.  Doyle,  for  plaintiJBfo. 
Mr.  D.  M.  White,  for  defendant. 

Doe*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  trustees  are  judgment  debtors  of  Adams 
In  such  a  sense  and  for  such  a  purpose  that 
they  have  hfs  money,  rights,  or  credits  in  their 
possession  within  me  meaning  of  the  statute 
of  foreign  attachment,  if  they  can  be  charged 
in  this  action  by  a  Jud^ent  that  will  not  sub- 
ject them  to  double  liability,  and  will  not  in- 
fringe the  rights  of  others.  Melven  v.  Darling, 
Smith  (N.  H:),  74,  76,  78,  79;  Thayer  t.  Pratt, 
47  N.  H.  470,  472;  WilliamM  v.  Mereer,  139 
Mass.  141,  148. 

A  practical  diESculty  that  might  arise  In 
some  jurisdictions,  from  the  trustees'  liability 
to  the  enforcement  of  the  former  judg;ment 
against  them,  may  not  be  serious  here  when  all 
interested  persons  are  made  parties  in  this  suit, 
and  are  bound  by  a  single  judgment  rendered 
upon  an  equitable  adjustment  of  their  rights, 
and  upon  a  dispodtlon  of  the  former  judgment 
and  execution  that  will  not  leave  the  trustees 
exposed  to  the  danger  of  being  twice  compel- 
led to  pay  a  single  debt.  Owen  v.  Wetton,  68 
N.  H.  S99;  Wettmordand  T.  MUler,  8  Tex. 
168. 

The  trustees  cannot  equitably  be  put  to  the 
trouble  and  expense  of  protecting  tbemselvea 
against  a  double  liability  put  upon  them  for 
tiie  plaintiffs'  benefit.  It  is  for  the  plaintiffs 
to  employ  all  procedure  necessary  for  the  trus- 
tees' safety.  At  the  trial  term  the  plaintiffs 
can  move  for  an  amendment  joining  as  parties 
all  persons  whose  interests  can  be  auected,  and 
for  notice  to  thero,  Adams,  and  the  trustees  to ; 


show  cause  why  the  trustees  diould  not  be 
charged ;  why  the  cases  Adams  v.  Stteart  and 
Twisa  Pierce,  TrusUea,  should  not  be  brou^t 
forward  from  the  term  at  which  the  trustees 
were  charged;  why  the  execution  in  that  case 
against  the  trustees  should  not  be  recalled 
and  rescinded;  why  the  enforcement  of  the 
judgment  in  that  case  against  the  trustees 
should  not  be  suspended  until  further  order; 
and  whv  there  should  not  be  other  proceed- 
ings, oraera.  and  process  necessuy  for  eqait- 
abiy  charging  the  trustees  in  this  action. 
Cage  di*e!iarged. 

Smith,  J. ,  did  not  sit ;  the  others  concurred. 


Ruel  D.  LOVERIN  ei  al., 

V 

SCHOOL  DISTRICT  No.  8  in  Croydon  et  al- 

When,  by  Laws  1865,  chap.  48,  a  sehool 
district  is  abolished  duringr  the  pen- 
dency of  an  action  against  it  for  the 
determination  of  the  contested  loca- 
tion of  its  schoolhouse,  the  defendant's 
corporate  successor,  the  town  district, 
being  the  defendant  in  interest,  ■honld 
be  lu^e  m  defendsAt  of  record,  and 
should  have  notice  and  an  opportunity 
to  be  heard. 

(SuUlvan  Decided  Jplr  SO,  1886.) 

BILL  in  equity  for  au  Injunction  against  the 
collection  of  a  school  district  tax,  and  against 
the  building  of  a  schoolhouse  on  a  lot  selected 
by  a  school  committee,  and  for  a  decree  requir- 
ing the  house  to  be  built  on  another  lot  selected 
by  the  coimty  commissioners.  Ga»e  eontimud 
Jar  amendment. 

The  facts  were  found  by  the  court. 
Metara.  A.  S.  Wait  and  H.  W.  Parker, 
for  pluntiffs. 

Meurt.  I*.  W.  Barton  and  9,  M.  SUrl^. 
for  defendants. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Since  the  trial.  District  No.  S  has  been  abol- 
lishe<l  b^  Laws  188S,  chop.  48.  The  town  dis- 
trict, being  now  the  defendant  in  interest  on 
the  question  of  schoolhouse  location,  should  be 
made  a  defendant  of  record,  and  should  have 
notice  and  an  opportimity  to  be  heard. 

The  plaintiffs  may  mote  at  the  trial  term  for 
an  amendment  and  notice,  and  the  case  it  con- 
tinued, 

Clarktc/.,  did  not  sit;  the  others  concurred 
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RHODE  ISLAND. 

BUPBKHE  COUBT. 


Cakb  HARRINGTON 
e. 

Thomas  HARRINOTON. 

1.  In  Rhode  Island  a  bill  in  eqoit^  for  an 
injunction  is  not  demarra>Dle  for  wont 
of  a  verifying  affidavit. 

S.  A  bill  in  equity  asking  discovery,  but 
waiving  an  answer  under  oath,  can  not 
be  treated  as  a  bill  fbr  discovery. 

(ProvideDoe — Fllea  July  8,  ISM.) 

BILL  in  equity  for  discovery,  an  injunction, 
and  to  compel  the  transfer  of  realty.  On 
demurrers  to  the  bill.  Overruled. 

Mem-:  WilUan  P.  Sheffield,  Charlee 
H.  Pa^  and  FrankUn  P.  Owen,  for  oom- 
ptsioaDt. 

Mr.  Walter  B.  Vincent,  for  respondent: 

A  bill  of  this  character  ought  to  be  sworn  to, 
or  at  least  to  be  accompanied  by  an  allldavit  of 
some  person  who  knows  the  facts  alleged. 

Story,  Eq.  PI.  §8  888,  813;  2  High,  Inj.  3d 
ed.  S  1567;  1  Dan.  Ch.  Pr.  5th  ed.  *894,  oote4. 

Toe  bill  presents  the  case  of  a  stale  claim, 
sudi  as  a  court  of  equity  will  not  enforce. 

2  Stonr.  Eq.  Jur.  %  1690. 

He  who  has  in  h&  power  the  means  of  dis- 
coT^iog  a  fact  will  be  held  to  have  known  it. 

Wood  V.  Carpenter,  101  U.  8. 185, 140,  and  ci- 
tations, p.  141  (Bk.  25.  L.  ed.  807);  Ibylor  t. 
mair,  14  Mo.  437. 

Per  Cnriam; 

The  court  is  of  the  opinion  that  under  our 
IffscUce  a  bill  for  an  injunction  is  not  demur- 
rable for  want  of  an  affidavit  verifying  the  alle- 
gations upon  which  the  injunction  is  asked,  be- 
cause our  practice  is  not  to  issue  an  injunction 
AT  parte  without  proof  either  by  affidavit  of  the 
party  or  otherwise,  making  a  priTna/acie  case 
for  an  injunction. 

The  court  is  also  of  the  opinion  that  the  bill 
is  not  dranumble  for  want  of  an  affidavit  on 
the  ground  that  it  Is  a  bill  for  discovery.  The 
bill  asks  for  discovery,  but  waives  an  answer 
under  oath;  the  answer,  therefore,  will  have 
simply  the  force  of  a  plea  under  otu*  statute. 
The  court  does  not  thmk  that  such  a  bill  can 
be  treated  as  a  hill  for  discovery,  and  the  juris- 
diction sustained  od  that  ground  alone. 

The  bill  makes  allegations  iodependentof  any 
prayer  for  discovery,  which  if  established 
would,  in  the  opinion  of  this  court,  entitle  the 
complainants  to  relief. 

Nor  does  the  court  think  that  such  laches  ap- 
pear on  the  l^e  of  the  bill  as  make  it  evident 
that  the  complainant  is  not  entitled  to  relief  on 
the  EFound  of  laches.  The  respoodenC  is  al- 
lied to  have  acted  as  agent  of  the  complain- 
ants, and  only  receoUy  to  have  claimed  ad- 
versely to  him. 

The  court  thinks  that  the  complainant  is  en- 
titled to  proceed  to  bis  proofs,  and  that  the  ob- 
jection to  the  hiU  tet  up  in  the  aruwer  8y  waif 
demurrer  thouid  be  overruled. 
B.I. 


Ashley  W.  BURROWS 
Qeoige  H.  WARD. 

A,  a  minor,  was  sentenced  to  the  re> 
form  school,  and,  without  being  legal- 
ly apprenticed,  was  taken  by  B  as 
an  apprentice.  A  remained,,  with  B 
some  years,  then  absconded,  was  arrest- 
ed, recommitted  to  the  school,  and  again 
put  out  with  B.  Sentences  to  the  re- 
form school  are  limited  to  minority. 
In  an  action  by  A  against  B  for  aer* 
vices  rendered  after  A  claimed  to  have 
attained  majority. — held,  that  A  could 
not  recover  if,  after  attaining  the  age 
of  twenty-one,  he  continued  to  work  for 
B  without  a  spedflc  contract,  and  with- 
out notice  that  his  minority  was  ended 
and  that  he  expected  wages. 

(Providence  FUed  July  10.  H«6.) 

EXCEPTIONS  to  the  Court  of  Common 
Fleas.  SuHain^ 
'  Mr.  Irvine  Clwmplin.  for  plaintiff. 
Mr.  Jamea  C.  CoUina,  for  defendant. 

Per  Cnrlam;' 

This  is  assumpsit  for  compensation  for  ser- 
vices rendered.  The  defendant  pleaded  the  gen- 
eral issue,  and  on  trial  put  in  testimony  to  show 
that  when  he  took  the  plaintiff  into  his  service 
the  plaintiff  was  an  inmate  of  the  Providence 
Reform  School  under  senteoce.  and  that  he 
took  him  as  an  apprentice  pursuant  to  an  agree- 
ment with  the  keeper  of  the  reform  school,  un- 
der which  he  was  to  have  the  services  of  the 
plaintiff  until  he  should  arrive  at  the  age  of 
twenty-one.  paying  him  $100  at  that  time  if  he 
continued  in  hit  service  until  then.  This  agree- 
ment was  made  in  the  spring  of  1669,  the 
plaiatiff  then  being  a  boy  less  than  12  years  of 
age.  Under  the  statute  it  was  only  the  trustees 
oi  the  reform  school  who  were  authorized  to 
apprentice  inmates,  and  they  only  by  deed.  The 
apprenticeship  therefore  was  invalid.  The 
plaintiff,  nevertheless,  remained  in  the  serrice 
of  the  defendant  between  four  and  five  years. 
He  then  absconded;  wasrearrested  and  recom- 
mitted to  the  reform  school.  Shortly  after- 
wards he  was  remitted  to  the  service  of  the  de- 
fendant, and  as  the  defendant  testified,  at  bis, 
the  plaintiff's,  own  earnest  request.  He  re- 
mained in  the  service  of  the  defendant  accord- 
ing to  his  own  testimony  until  June  1,  1880; 
accordiog  to  the  testimony  of  the  defendant 
until  June  26.  1878.  The  defendaot  testified 
that  according  to  a  record  or  memorandum  on 
the  books  of  the  reform  school,  the  sentence 
expired  November  19,  1880,  and  that  he  took 
the  plaintiff  into  his  service,  believing  that  be 
could  retain  him,  under  his  agreement,  until 
that  date.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $268.94.  The  case  is  before  us  on 
a  petition  for  new  trial  for  errors  in  the  rulings 
of  the  court  below. 

The  first  two  errors  alleged  are  for  the  re- 
fusal of  the  court  to  charge,  in  effect,  that  the 
plaintiff  could  not  recover  if  his  sentence,  by 
Its  terms,  did  not  expire  before  November  19, 
1880,  even  if  he  attained  his  majority  before 
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that  time.  We  do  cot  think  there  was  any  error 
in  Uie  refusal,  because,  under  the  slatute,  sen- 
tences to  ^  reform  sdiotd  can  only  be  during 
mintuitj,  or  some  less  term.  If  tbe  sentence 
was  tot  tonger  than  during  mioority,  It  was 
TOid,  ai  least  for  tfaeexcess.  There  was,  more- 
over, DO  proper  evidence  on  which  the  jury 
could  determine  the  terms  of  the  sentence,  the 
record  of  the  sentence,  which  is  tbe  best  evi- 
dence, not  being  produced. 

The  third  error  alleged  is  for  die  refusal  of 
the  cotu^  to  instruct  tbe  jury  that  if  they  found 
that  tbe  plaintiff  continued  to  work  for  the  de- 
fendant after  arriving  at  the  age  of  twenty-one, 
wilhout  any  specific  contract  and  without  no- 
tice to  the  defendant  that  he  expected  wages, 
then  the  plaintiff  could  not  recover.  The  court 
refused  this  request  and  instructed  tbe  jury  that 
the  plaintiff  might  recover  fra"  any  senricearen- 
■dered  to  the  defsidant  after  he  was  In  fact  twen- 
ty-one years  of  age.  We  think  that  this  was 
•error.  If  tbe  plwntiff  returned  to  the  defend- 
ant at  bis  own  request,  or  with  bis  free  consent, 
under  the  agreement  with  tbe  keeper,  the  de- 
fendant believing  that  tbe  term  of  sentence  did 
not  expire  until  November  19,  1880,  the  plain- 
tiff would  not  be  entitled  to  recover  for  wa^, 
after  his  arrival  at  the  age  of  twenty -one,  with- 
out some  notice  or  intimation  to  the  defendant 
that  he  should  expect  wages  if  he  continued  in 
his  service  longer.  Moreover,  if  tbe  plaintiff 
was  in  tbe  service  of  the  defeodant,  with  bis 
own  consent,  with  tbe  understanding  that  he 
was  not  to  receive  wages  for  his  work,  then  we 
do  not  think  he  would  be  entitled  to  wages 
without  some  notice  from  him  to  thedefen^t 
that  the  understanding  had  come  to  an  end,  and 
that  be  was  expecting  to  be  paid. 

Bxeei^nt  suMained. 


Edwin  MGTCAU',  Attomey-Genend, 

V, 

Albert  L.  ANDREWS  et  at, 

1.  Tbe  number  of  town  eouneilmen  to  be 
elected  at  an  annual  town  meeting 
need  not  be  determined  by  a  formal  vote; 
and  the  omission  of  such  formal  vote  does 
not  render  the  election  illegal. 

^  Where  the  electors  proceed  to  elect  upon 
the  a^umption  that  the  number  nas 
been  determined,  no  one  calling  for  a 
vote,  such  determination  is  sufficient. 

(Providence — Decided  October  14, 1886.) 
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TNFORMATION  to  test  title  to  town  office. 
L  Ditmitted. 

Mr.  J.  C.  CoUlnm  for  relatw. 

Jfmra.  Frueis  Oolwell  and  Walter  B. 
BwTD^,  for  re^adent: 


Per  Curiam ; 

The  object  of  this  proceeding  is  to  test  the 
title  of  the  respondents  to  tbe  ofltees  of  town 
eouneilmen  of  the  town  of  North  Providence 
which  they  now  hold.  The  contention  is  th^ 
they  are  not  entitled  to  bold  tiiese  offices  because 
they  were  not  legally  elected  to  them.  The  stat- 
ute (R  I.  Pub.  Stat.  chap.  87,  g  1)  provides 
that  the  electors  in  each  town  shall,  annually, 
on  their  town  election  days,  elect  a  town  coun- 
cil, to  consist  of  not  less  than  three  nor  m<iK 
than  seven  members,  and  further  provides  in  g 
6  that  before  tbe  election  of  members  of  the 
town  council  is  begun,  at  the  annual  town  meet- 
ing, the  electors  shall  determine  tbe  number  ai 
Bucb  officers  to  be  elected.  Tbe  information  in 
this  case  sets  forth  that,  at  tbe  last  annual  elec- 
tion of  town  officers  in  North  Providence,  the 
electors  did  not  determine  the  number  of  the 
town  council  to  be  elected  before  proceeding  to 
the  election.  The  claim  is  that  by  reason  of 
the  omission  so  to  do  the  election  was  illegal 
and  void.  The  answer  shows  that  though  the 
number  was  not  determined  by  any  f  ormu  vole, 
as  long  ago  as  1874,  at  the  first  meeting  of  the 
town  after  the  division  of  tbe  town,  the  num- 
ber was  fixed  at  five  for  tbe  year  ensuing,  and 
that  that  number  has  remained  unchangM,  al- 
though the  number  has  not  been  Axed  by  for- 
mal vote  except  in  1875  and  1878;  that  in  188S 
a  motion  was  made  that  the  town  council  con- 
sbt  of  three  members  instead  of  five,  and  was 
lost  by  a  large  majority,  and  no  other  vote  fix- 
ing tbe  number  was  taken;  that  at  each  electitm 
wice  1874,  ncnninations  have  been  made  for  five 
members,  and  no  more,  and  that  the  election 
which  is  here  claimed  to  be  illegal  proceeded  in 
the  same  manner.  The  defendants  contend  that, 
this  being  so,  the  number  was  determined  by 
common  acquiescence  or  consent. 

We  think  the  ]K>int  is  well  taken.  There  is 
nothing  in  the  statute  which  prescribes  that  tbe 
number  should  be  determined  by  formal  vote; 
and  though  a  formal  vote isa  more  regularway 
of  determining  the  number,  we  are  of  the  Opin- 
ion that  where  the  electors  proceed  upon  the 
assumption  that  the  number  has  been  deter- 
mined by  common  consent — no  one  calling  for 
a  vote — such  determination  is  sufficient. 

Ths  information  i»  ditmttsed. 
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MASSACHUSETTS. 

SUPREHB  JUDICUL  CODBT. 


Uriah  WAIU)ELL 
«. 

Joseph  F.  ETTER 

Where  a  depaW  aheriff  returned  that  he 
•erred  a  writ  on  a  particular  day,  it  is 
competent  for  him  to  testify  that  he 
rared  it  in  the  evening  of  that  day. 
Soeh  testimony  does  aoteontrMliet  nor 
vary  his  retnrn. 


0 


(BrMol  Fned  OcUAxT  80. 1888.) 

N  teoaafa  excepdons.  Overruled. 
AcdoD  brou^t  under  the  provisions  of 
Fob.  Stat.  chap.  175,  by  Uriah  WaideU,  to  re- 
cover poneadon  of  a  tenement  occupied  by  Jo- 
seph F.  Ettei.  At  the  trial  before  the  court 
witfaoat  a  jury,  it  appeared  that  the  defendant 
leased  the  tenement  by  an  oral  agreement  from 
Ann  C.  Howard,  and  had  occupied  the  premi- 
seafor  Boote  time  previous  to  Jiuy  1, 1B85;  that 
<Ki  July  8, 1885.  nid  Howard  leased  said  tene- 
ment to  said  Wardell  by  a  duly  executed  writ- 
ten lease,  for  the  term  of  one  year;  that  said 
Wardell  thereupon  caused  to  be  sfored  upon 
said  Etter  the  followinguotice: 

"Taunton,  July  8, 1685. 

To  Joseph  P.  Etter: 

Please  take  notice  that  I  have  this  day  leased 
the  tMiement  28  ^Vhite  Street,  in  said  taunton, 
the  same  being  the  upper  tenement  or  the  tene- 
ment now  occupied  by  you  at  said  28  White 
Street,  as  the  tenant  of  my  lessor,  Mrs.  A.  C. 
Howard,  and  I  further  give  you  notice  to  quit, 
vacate,  and  deliver  up  to  me  the  said  tenement 
by  Monday,  July  current,  by  twelve  o'clock 
DooD,  or  I  will  take  due  course  of  law  to  eject 
yoa  from  the  same.  Uriah  Wardell, 

By  his  Atty.,  W.  Waldo Kobinson." 
That  said  notice  was  served  between  6  and  7 
o'clock  p.  M.  on  July  8,  1885.;  that  on  July  6, 
1885,  Ibis  action  was  hegun  to  recover  posses- 
siOD  from  said  Etter.  The  demandant  called 
as  s  witness  H.  Prank  Cobb,  a  deputy  sheriff, 
aod  asked  bim,  under  defendant's  objection,  if 
be  remembered  what  time  of  daj  he  served  tiie 
writ,  and  the  witness  amwered  that  he  could 
not  tell  exactly;  that  he  got  home  after  sunset; 
afterwards  got  the  papers  and  served  them  on 
that  evening;  that  it  was  late  in  the  evening, 
bis  impression  would  be  that  it  was  not  a  great 
way  from  nine  o'clock. 

The  tenant  asked  the  court  to  rule,  as  a  mat^ 
ler  of  law,  that  the  notice,  upon  the  evidence 
reported,  was  insuCQcieot  in  point  of  time.  The 
coort  refused  bo  to  rule,  and  found  as  a  fact  that 
ibe  notice  was  sufficient  in  point  of  time,  and 
that  the  writ  was  made  after  6  o'clock  P.  u.  of 
Jak  6.  The  court  found  for  the  deaumdant, 
and  the  tenant  alleged  exceptions. 
Mr.  Fred.  V.  Fuller,  for  tenant; 
L  The  testimony  of  the  officer  was  inadmis- 
d4e  to  exjriain  or  qualify  his  return. 

WOin^on  v.- Gale,  18  Mass.  488;  Purring- 
(»«  V.  Loring,  7  Mass.  391. 

The  writ  was  brought  on  Monday,  July  6, 
1S83.  the  last  dav  given  by  the  notice  "A." 
The  process  of  forcible  entry  and  detainer  is 
K.  E.  B..  T.  m. 


prematurely  brought  on  such  day,  unless  ex- 
press refusal  by  the  tenant  to  vacate  is  shown. 
Decker  v.  MeManiu,  101  Mass.  68. 

II.  Courts  take  judicial  notice  at  the  calen- 
dar, of  Sundays,  and  legal  holidays. 

1  Greeol.  Ev.  t-^  4,  5. 

What  is  reasonable  time  for  a  tenant  at  suffer- 
ance to  remove  bis  family  and  effects  is  a  ques- 
tion of  law  upon  all  the  facts  in  the  case. 

ISUia  V.  Paige,  1  Pick.  48. 

A  tenant  at  sufferance  Is  not  entitled  to  a 
notice  to  quit,  but  he  is  entitled  to  a  reasonable 
time  after  he  receives  a  notice  of  an  alienation 
by  his  lessor. 

EUitv.  Paige,  vHmpra;  Howa/rdv.  Merriam, 
5  Cush.  570;  Pratt  v.  Farrar,  10  Allen.  521; 
Lov  V.  ElweU,  181  Mass.  816.  See  Cojfln  v. 
LufU,  2  Pick.  71,  note. 

III.  A  reasonable  time  was  not  allowed  the 
tenant  to  remove.  It  is  argued  in  iVaft  v.  Far- 
rar that  forty-eight  hours  has  long  been  con- 
sidered the  minimum  of  time,  both  in  practice 
aod  by  the  courts. 

AmtM  V.  NoA,  136  Mass.  897;  Clark  v. 
Wheelock,  09  Mass.  15;  Ouai  v.  Kino,  98  Mass. 
503. 

In  the  computation  oi  time.  Sunday  should 
be  excluded. 

PenniiiMH  v.  Oote,  8  Met.  501;  Thayer  v.  J%f(, 
4  Pick.  354. 

So  also  should  the  Fourth  of  July. 

See  Crowell  v.  Barreda,  16  Gray,  471;  2  Sel- 
wyn,  N.  P.  371:  Stats.  89  &40  Geo.  HI.  chap. 
42;  moes  v.  MitM,  14  Allen,  156. 

Mr.  W.  W.  Robinson,  for  demandant: 

Pub.  Stat.  ohap.  175,  §g  1, 2,  provide  for  this 
process  when  the  lessee  of  land  or  tenements 
holds  without  right  after  the  determination  of 
the  lease,  by  a  notice  to  quit  or  otherwise. 
Therefore,  by  the  lease  from  Ann  C.  Howa^, 
on  July  8,  to  the  demandant,  the  tenant  at  the 
time  of  this  process  was  a  tenant  at  sufferance. 

Curtis  V.  Gaivin,  1  Allen,  216;  Howard  v. 
Merriam,  6  Cush.  574,  560. 

That  tenant  at  'Sufferance  is  fiot  entitled  to 
notice  to  quit  is  a  well  settled  principle  of  law. 

Kinsley  v.  Ames,  2  Met.  29;  Coke,  Litt.  57,  ft; 
MeFarland  v.  Farrar,  7  Gray,  46S;  HUtbrOh  v. 
Conant,  10  Mel.  801. 

Two  days  have  been  held  sufficient  and  rea- 
sonable time  after  an  alienation  bas  been 
brought  home  to  the  knowledge  of  the  tenant. 

Pratt  T.  Farrar,  10Allen,619;  JSbofimv.  HM, 
189  Mass.  64;  Amoid  v.  Nash,  126  Mass.  397. 

Reasonable  time  Is  not  measured  by  the  time 
actually  embraced  in  the  notice,  but  from  the 
time  the  notice  Is  actually  served  on  the  tenant 
until  the  writ  is  actually  made  and  served. 

Arnotd  V.  Naih,  126  Haas.  897;  PraU  v.  Far- 
rar, 10  Allen.  ni9;  Hooton  v.  Holt,  189  Mass. 
54;  HoxBord  V.  Merriam,  5  Cush.  564;  Clark  v. 
Wkedoek,  99  Mass.  14. 

Legal  process  is  not  void  because  commenced 
on  a  legal  holiday.  The  facts  not  being  dis- 
puted, what  is  reasonable  time  may  be  treaUxi 
as  a  question  of  law. 

Prattv.  Farrar,  10  Allen,  519;  SooUm  v.  Holt, 
139  Mass.  54;  Araold  v.  JVosA,  126  Mass.  897; 
EUis  V.  Paige.  1  Pick.  48. 

Per  Curiam  t 

After  the  lease  to  the  plaintiff,  the  defendant 
became  a  tenant  at  sufferance.   "There  is  noth. 
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lug  in  the  bin  of  exceptions  to  show  that  the 
finding  of  the  superior  court,  that  the  notice 
was  sufficient,  was  erroneous  as  matter  of  law. 
^rnoW  V.  N(uh,  126  Masa.  897. 

As  the  notice  fixed  "  Monday  the  sixth  day 
of  J'lly,  by  twelve  o'clock  noon,"  as  the  time 
when  the  tenant  was  required  to  vacate  the 
premises,  it  was  important  for  the  plaintiff 
to  show  that  his  wni  was  not  sued  out  and 
served  before  that  time.  The  writ  is  dated 
July  6,  1885,  and  the  oCacer  returned  that  he 
served  it  on  July  6,  1886.  For  the  purpose  of 
showing  that  it  was  issued  and  served  after 
noon  of  that  day,  it  was  competent  for  the  offl- 
rer  to  testify  that  be  served  it  in  the  evenine. 
This  testimony  did  not  contradict  or  vaiy  hu 
return,  but  was  consistent  with  It. 

Eece^iona  otierruied. 


CHENEY  BIGELOW  WIRE  WORKS 

V. 

Peter  80RRELL  et  al. 

The  words  and  letters  ''please  send  us 
pioe  of  counter  screen  like  draft,"  pre- 
sent a  caBe  of  incurable  uncertainty,  and 
the  court  rightly  refnaed  to  saboiit 
to  the  jury  to  determine  wkethor 
**plee*'  maant  pieee  or  priee. 

(Berkshire — Hied  October  a,  ISBB.) 

ON  plaintiff's  exceptions.  Overruled, 
Action  of  contract.  The  declaration  al- 
leged that  the  defendants  owed  the  plaintiff  $18 
on  an  account,  an  annex  to  which  was  as  fol- 
lows: "  To  one  counter  vail,  $18."  The  answer 
was  a  general  denial.  At  the  trial  in  the  superior 
court  it  appeared  in  evidence  that  the  defend- 
ants, on  June  1888.  sent  to  plaintiffs  a  postal 
card,  of  which  the  following  is  a  copy: 

"North  Adams,  Mass.,  June  23,  1888. 
Gents. — Please  send  us  pice  of  counter  screen 
like  draft,  and  oblige,  Sorrell  &  McMann." 

Upon  this  card  was  a  draft  of  the  screen  re- 
ferred to,  with  measurements  thereof.  This 
postal  cud  was  received  by  the  plaintiff  on  June 
28,1888,  and  on  the  same  dayitmailed  an  answer 
on  a  postal  card,  stating  "We  are  in  receipt  of 
your  order  of  June  22,  with  order  for  counter 
vaUing,which  has  been  entered,  with  thanks  for 
prompt  attention."  This  postal  card  the  de- 
fendants denied  having  received.  Thereafter, 
on  July  28,  1888,  in  the  usual  course  of  busi- 
ness, the  plaintiff  made  and  shipped  to  the  de- 
fendants a  counter  screen  like  draft  on  postal 
card  of  June  22.  1888.  The  defendants  de- 
clined to  accept  or  pav  for  said  vail  or  screen, 
claiming  that  they  had  not  ordered  it.  At  the 
trial  the  plaintiff  introduced  the  card  of  June 
2ffl,  1888,  to  which  the  defendants  objected,  and 
the  court  ruled  that  it  was  ambiguous,  and  that 
the  ambiguity  was  an  inherent  one  in  the  words 
themselves,  and  incapable  of  being  dispelled 
by  any  1^^  rules  of  construction  applied  to 
the  instrument  itself,  or  by  evidence  luiowing 
that  the  terms,  in  themselves  unmeaning  or 
imintelUgible.  are  capable  of  receiving  aoy 
known  conventional  meaning,  but  permitted  it 
to  be  introduced  in  evidence  m  connection  with 
the  postal  card  mailed  by  the  plaintiff,  directed 
to  the  dc^mdantB.  above  set  lortb,  dated  June 

780 


23,  and  instructed  the  jury  that  If  the  defoid- 
ants  received  said  postal  card  dated  June  3S, 
1888.  and  made  no  reply  thereto,  the  1u^  would 
be  warranted  in  finding  that  the  plamtiff  right- 
fully understood  the  postal  ciirdaated  June  28, 
1883,  to  be  an  order  for  a  counter  vail,  and,  if 
the  plaintiff  manufactured  the  vail  and  sent  it 
to  the  defendants  in  the  usual  course  of  busi- 
neas,  the  plaintiff  would  be  entitled  to  recover 
the  market  value  thereof.  But  if  the  defend- 
ants did  not  receive  the  postal  card  dated  June 
28,  1888,  they  would  not  be  bound  to  accept 
the  vail  or  to  pay  for  the  same.  The  court  ruled 
that  the  putting  of  the  postal  card  of  June  23 
in  the  mail  was  prima  fade  evidence  that  it 
was  received  by  the  defendants,  but  only  prima 
faHe  evidence,  and  submitted  the  qu^tion,  as 
to  whether  the  defendants  did  receive  said  pos- 
tal card,  to  the  jury.  The  plaintiff  a^ed  the 
court  to  submit  to  the  jmy  as  a  question 
fact  for  them  to  determine  whether  the  letters 
"  pice"  meant  price  or  piece,  but  the  court  de- 
clmed  to  do  so.  The  yiry  returned  a  verdict 
for  defendants,  and  plaintiff  alleged  exceptions. 
Mr.  Kark  E.  Cooeh.  for  plaiotifl: 
"  When  the  dispute  Is  simply  upon  what  the 
words  of  an  Insbmment  really  are.  Uie  ques- 
tion is  not  for  the  court,  but  belongs  to  the 
jury." 

Sheldon  v.  Benham,  4  Hill,  129,  181. 

Shaw,  Ch.J.,asa.A  in  JiurnUam  v.  Allen,  1 
Oray,  4S»,  '*  Bad  spelling  will  not  vitl^ 
If  the  sound  Is  the  same,"  and  ruled  that  the 
jury  was  the  proper  authority  to  determiDe 
whether  the  letters  "  thee"  meant  three  or  not. 

Words  misspeUed  fall  within  the  same  class 
of  cases  as  words  obscurely  written  or  half 
erased.  In  all  such  cases  it  is  a  question  of 
fact  for  the  jury  what  ifi  the  word  used,  or 
what  is  its  specific  meaning  in  the  contract." 

Pars.  Cont.  7th  ed.  408,  hi  Jieitaon  t.  ffof- 
ford,  8  Mees.  &  W.  828.  the  court  siOd:  "  The 
construction  of  all  written  instruments  is  for 
the  court  alone,  whose  duty  it  is  to  construe  all 
such  written  instruments  as  soon  as  the  true 
meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circumstances, 
if  an^,  have  been  ascertained  as  facts  by  tJie 

Armgtronfj  v.  Bvrrows,  6  Watts,  266,  Gib- 
son, C%. ./"..said:  "It  doubtless  belongs  to  the 
court  to  interpret  the  meaning  of  written  words, 
but  this  does  not  extend  to  letters,  for  to  in- 
terpret and  to  decipher  are  two  different  things. 
A  writing  is  read  before  it  is  expounded,  and 
the  ascertainment  of  words  is  finished  before 
the  business  of  exposition  begina" 

Mr.  8.  Proetor  Thayer,  for  defendants: 

Patent  ambiguities  are  to  be  dealt  with  by  the 
court  alone. 

1  Greenl.  Ev.  13th  ed.  §  280;  Bemon  v.  Hay- 
ward,  %  Ad.  &  El.  666. 

And  if  the  court  cannot  ascertain  the  mean- 
ing and  intention  of  a  writing  from  its  lan- 
guage, it  is  a  case  of  hopeless  and  incurable  un- 
certainty, and  the  writing  cannot  be  enforced. 

1  Greenl.  Ev.  18th  ed.  ^  300;  Worthingten  v. 
Hylyer.  4  Mass.  205  ;  Rlaekmer  v.  Davit,  128 
Mass.  541. 

The  rulings  of  the  court  were  sufficiently 
favorable  to  the  plaintiff. 

McOuUoch  v.Etiglelna.  Co.  1  Pick.  278;  Xw«t 
V.  BromUng,  ISO  Mass.  176. 


Digitizeo  by 


1886. 


Phcbnix  Inbubakce  Co.  v.  Pkibsbll. 


67 


Morton,  Ch.  </.,  delivered  tbe  opinion  of  the 
court: 

This  ia  an  action  to  recover  the  price  of  a 
"  counter  rul."  Tbe  plaintifl  put  in  evidence 
a  postal  card  signed  by  the  defendants,  of 
which  the  suhetanceis  as  follows:  "Please 
send  us  piceof  counter  screen  lilce  draft."  Up- 
on this  card  was  a  draft  of  a  counter  screen, 
with  tbe  measurements  thereof.  The  court 
rightly  ruled  that  this  order  was  unmeaning 
and  unintelligible,  and  that  it  could  not  bo  con- 
strued as  an  order  for  a^pleceof  countervailing. 
It  presents  a  case  of  incurable  uncertainty,  and 
tbe  court  property  refused  to  submit  it  to  the 
jury  to  determine  whether  tbe  letters  "pice" 
meant  piece  or  price.  These  letters  do  not 
mean  anything,  and  neither  the  court  nor  the 
jury  can  construe  them  as  meaning  piece. 

There  was  no  valid  written  oifler,  and  the 
question  whether  tbe  d^eodant  intended  to  or- 
der a  piece  of  counter  vail  and.  either  expressly 
or  by  lmi^cati<m,  promised  to  pay  for  it,  was 
sulmittea  to  the  jury  with  instructions  of  which 
the  plaintiff  does  not  complain,  and  which  were 
sufficiently  favorable  to  it. 


PH(£NIX  INSURANCE  CO. 
u. 

Charles  P.  FRISSELL. 

I.  An  exception  will  not  be  sustained  to  a 
finding  of  the  trial  court  that  an  aipent 
of  an  insurance  company.  Instructed 
to  cSAcel  a  policy,  did  not  use  due 
diligence  in  delaying  until  a  loss  oc- 
curred five  days  thereafter,  when  be 
eould  have  given  notice  of  the  canoella- 
tkm  within  Tialf  an  hour. 

3.  The  court  properly  reftiMd  to  rule 
that  '^inasmuch  as,  by  the  terms  of  the 
policnr,  the  company  bad  sixty  days  after 
prooi  of  loss  in  which  to  pay  the  amount 
thereunder,  the  action  was  premature* 
It  brought"  aeainst  tbe  agent  for 
toe  loss  sustained  b^  his  negli^nce,  tbe 
proof  of  loss  having  been  made  and 
the  writ  dated  the  aame  day. 

'A.  The  offer  of  defendant  to  prove  that 
"ofders  generally  from  the  companies 
are  to  cancel  the  p>olicy  as  soon  as  con- 
venient, and  that  it  is  generally  under- 
stood th&t  an  agent  liaa  from  Ave  to 
tea  dan  in  which  to  eaneol  apoliey," 
was  li^tly  refosed. 

(Hampden  Piled  October  22. 1888.) 

OX  defendant's  exceptions.  Overruled. 
Action  of  contract  with  count  in  tort, 
Inoaght  by  plaintiff,  an  Insarance  company  of 
Hartford,  Conn.,  against  the  defendant,  who 
was  its  agent  at  Burlington,  Vt. .  for  failure  to 
oancel  a  policy  of  insurance  as  directed.  Trial 
in  the  oupenor  Court  before  Knowlton,  J., 
without  a  jury,  who  found  for  plaintiff,  and 
ilefendant  alleged  exceptions. 
The  facta  appear  in  the  opinion. 
3ir.  CiWFlea  A.  Blrnie.  for  defendant: 
It  was  a  question  of  law  for  the  court  whether 
the  defendant  had  been  guilty  of  n^ligence 
which  rendered  him  liable  to  ^ntifl. 

MASS. 


Pfnier  v.  Blood,  5  Pick.  64. 

The  Legislature  of  Massachusetts,  in  pre- 
scribing the  standard  form  of  insurance  policy 
to  be  usiad  in  this  State,  have  fixed  such  time  at 
ten  days  after  the  assured  shall  have  received 
written  notice  of  the  desire  of  the  company  to 
cancel  the  policy  and  terminate  the  contract  of 
insurance,  and  have  substantially  said  that,  in 
this  Commonwealth,  ten  days  is  a  reasonable 
time  in  which  to  effect  the  cancellation  of  an 
insurance  policy. 

Mass.  Pub.  Stat.  p.  714. 

If  the  defendant,  upon  receipt  of  the  request 
from  the  Pbcenix  Insurance  Company  to  can- 
cel their  policy,  had  written  the  Shepherd  & 
Morse  Lumber  Co.,  at  Boston,  that  their  policy 
in  the  Phcenix  Insurance  Company  would  oe 
canceled  at  the  expiration  of  ten  days  from 
their  receipt  of  bis  letter,  his  whole  l^al  dn^ 
would  have  been  performed;  and  still,  the  flre 
occurring  on  the  fifth  day,  as  It  did,  be  could 
not  have  prevented  phUntuTs  loss,  nor  could  It 
have  been  contended  that  he  would  be  liable  in 
this  action. 

Alsop  V.  (hit,  13  Mass.  40. 

Tbe  defendant  immediately,  and  without  any 
delay,  upon  the  same  day  that  he  received 
idaintifl's  request  to  cancel,  wrote  the  risk  in 
the  ^tna  Insurance  Company  of  Hartford,  and 
was  only  waiting  a  suiQcient  length  of  time  to 
be  sure  that  the  JEtD&  Company  would  carry 
the  risk  before  making  an  exchange  of  policies. 
Reasonable  practical  compliance  with  orders  is 
sufficient. 

ParkhiU  v.  Imlay,  16  Wend.  481. 

If  the  defendant  was  guil^  of  any  n^ig«ice 
which  would  render  him  liable  to  the  nicenlx 
Insurance  Company,  his  UabiKty  becune  that 
of  an  insurer,  and  he  was  subrogated  to  all  the 
rights  and  defenses  which  would  accrue  to  his 
principal. 

3  PhU.  Ins.  551  (1893);  666  (1804);  De  Tat- 
tett  (ft  Co.  V.  CrvutiUat,  2  Wasbb.  C.  C.  183.186; 
M<yrn»  v.  Summerl,  3  Washb.  C.  C.  803. 

Tbe  court  erred  in  not  admi^ng  the  testi- 
mony of  the  defendant  as  to  general  custom 
and  usage  as  to  the  cancellation  of  policies  of 
insurance. 

What  is  common  and  usual  under  given  cir- 
cumstances is  evidence  tending  to  show  what 
is  reasonable. 

1  Arnold,  Ins.  150,  154;  Clark  v.  Van 
Northtoick,  X  Pick.  848;  Bradford  v.  Drew,  5 
Met.  188;  Crocks  v.  T^sopWi  Mut.  F.  Int.  Go.  8 
Cush.  79. 

Mr.  Gideon  Welle,  for  plaintiff: 

If  there  was  any  evidence  upon  which  the 
finding  of  tbe  trial  court  can  be  sustained,  this 
court  will  not  reverse  the  findings  uptm  ex- 
ceptions. 

Bamaeoat  v.  Swett,  1  Met.  SSS;  Barrett  v. 
MeHngh,  138  Mass.  166;  OoOl  v.  Smith.  138 
Mass.  288;  AUm  v.  Mo<meu,  180  Mass.  166; 
White  V.  Ina.for  8atingt,  184  Mass.  888. 

There,  is  no  established  rule  determining  tbe 
time  within  which  an  agent  should  cancel  u 
policy.  Each  case  must  be  governed  by  its  own 
circumstances,  and  is  therefore  a  question  of 
fact. 

Nelwn  v.  Patnck,  2  Carr.  &  K.  641;  Bluier 
V.  Maaatuoit  lTU.CoA8Al\ea,S30;  OnionHTat. 
Bank  v.  Baldentoiek,  46  111.  875. 

A  right  of  action  accrued  to  the  plaintiff  im- 
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mediately  upon  the  defendant's  breach  of  duty. 
A  breach  occurred  m  soon  as  be  failed  to  obey 
instrucdoiu.  The  payment  of  the  loss  coidd 
give  the  plaintiff  no  rig:htof  action.  Its  adjust- 
ment might  show  the  parties  the  extent  of  plain- 
tiff's dama^.  It  had  no  other  effect  upon 
plaintiff's  rights. 

MulkUy  V.  AutHn,  97  Mass.  80;  Blair  v. 
Lafiin,  l  il  Mass.  518. 

Morton,  CK.  J.,  delivered  the  opinion  of  the 
court: 

The  plaindfl  is  a  corporation  established  in 
the  State  of  Coonecticut. 

The  defendant  was  its  agent  at  Burlington  in 
the  State  of  Vermont.  He  issued  a  policy  of 
insurance  to  the  Shepherd  &  Morse  Lumber 
Co.  upon  its  "diy-house"  in  Burlington,  and  on 
the  lOtfa  day  of  February,  1889,  notified  the 
plaintiff  of  it.  The  plaintiff  on  the  same  day 
notified  the  defendant  by  a  letter  that  it  de- 
clined to  tahe  the  risk  and  directed  him  to  can- 
cel the  policy.  This  letter  was  received  by  the 
defendant  on  the  11th  day  of  February.  The 
policy  contained  the  provision  that '  'it  may  also 
terminate  at  any  time  at  the  option  of  the  com- 
pany on  ^ving  written  or  verbal  notice  to  that 
effect,  and  renmdiog  a  valuable  proportion  of 
the  premium  for  the  unexpired  term  of  the 
policy." 

Upon  receiving  the  letter  of  the  plaintiff  it 
was  the  duly  of  the  def  endaot  to  use  reasonable 
diligence  in  notifying  the  insured  and  cancel- 
ing the  policy.  Whether  he  used  such  diligence 
was  a  mixed  question  of  law  and  fact.  There 
was  evidence  tending  to  show  that  the  defend- 
ant could  have  notified  the  officers  of  the  In- 
sured corporation  within  half  an  hour  after  re- 
ceiving the  letter  of  the  plaintiff;  that  he,  being 
also  tbe  agent  of  the  ^tna  Insurance  Company, 
on  said  11th  day  of  February  wrote  a  policy 
in  that  (K>mpaay,  which  he  intended  to  take  llie 
place  of  the  poucy  of  the  plaintiff,  but  did  not 
notify  tiie  insured  of  the  ^tna  policy  or  of  the 
cancellation  of  the  plaintiff's  policy,  and  took 
no  steps  to  effect  such  cancellation  until  after 
the  dry-house  was  burned,  which  occurred  on 
the  18th  day  of  said  February.  It  was  compe- 
tent for  the  justice  of  the  superior  court,  who 
tried  Uie  case  without  a  Jury,  to  find  from  the 
ei^dence  that  the  defendant  did  not  exercise 
that  dUigcnce  which  his  duty  to  the  plaintiff 
required,  and^e  cannot  say,  as  matter  of  law, 
that  he  erred  in  refiulng  to  rule,  as  the  defend- 
ant requested,  that  the  plaintiff  could  not  re- 
cover. 

The  defendant  also  asked  the  court  to  rule 
that  "inasmuch  as  by  the  terms  of  the  policy 
the  plaintiff  had  sixty  days  after  proof  of  loss 
in  which  to  pay  the  amount  due  thereunder, 
the  action  was  prematurely  brought." 

The  proof  oi  loss  was  made  February  29, 
1885;  the  writ  was  dated  the  same  dav;  and  the 
loss  was  paid  by  the  plaintiff  on  April  22, 1685. 
It  was  aidmitted  that  the  loss  was  fairly  ad- 
justed, and  thai  the  plaintiff  was  liable  under 
Its  policy  for  the  full  amount  paid  by  it. 

At  tlie  time  the  action  was  brought,  the 
plaintiff  had  sustained  damage  by  the  defend- 
ant's negligence,  because  it  had  been  by  his 
negligence  made  liable  to  pay  the  amount  of 
the  loss.  A  cause  of  action  had  thus  accrued. 
We  are  of  opinion  that  the  court  rightly  refused 
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the  ruling  requested  by  the  defendant.  Ith 
no  defense  that  the  compuy  paid  the  loss  with- 
in sixty  days  of  the  proof.  The  loss  being  ad- 
justed, it  had  the  right  to  pay  it  within  the 
sixty  days,  if  it  chose  to  do  so.  'The  provision  of 
the  policy,  that  a  loss  should  not  be  payable  un- 
til sixty  days  after  the  proof,  being  a  provision 
in  favor  of  the  company,  which  it  could  waive, 
the  defendant  was  in  no  way  injured  by  such 
waiver.  The  offer  of  the  defendant  to  testify 
that  "orders  generally  from  the  componiee  ue 
to  cancel  the  policy  as  sooD  as  convenient,  and 
that  it  is  generally  tmderstood  that  an  agent 
has  from  five  to  ten  days  in  which  to  canral  a 
policy,"  was  rightfully  excluded  by  the  conn. 

It  does  not  amount  to  an  offer  to  show  a  gen- 
eral usage  which  could  affect  the  plaintiff,  even 
if  proof  of  such  usage  would  be  itdmisBible. 

Exception*  overruled. 


Diantha  M.  HALL 
George  H.  HARTWELL  and  Trustees. 

Where  the  writ  in  an  attachment  on  a  de- 
mand for  necessaxies  was  served  on  the 
triMtee  on  the  Ist,  6th,  15th  and  22d  of 
the  month,  ten  dollarB  shonld  be  re* 
•erred  for  the  principal  defendant  at 
the  tune  of  ••«&  eervlee*  ander  Pnb. 
Stat  chap.  188,  %%  8,  80.* 

(Hampsblie — Filed  October  21.  U8B.) 

TRUSTEE  process.    Trusts  dieeharged. 
The  writ  in  this  action,  which  was  on  a 
demand  for  necessaries,  was  served  on  the  tms- 
tees  on  August  1,8, 15,  and  23,  and  the  answer  of 
the  trustees  set  forth  that  at  the  time  of  each 
service  of  the  writ  upon  them  they  had  not  in 
their  hands  and  possession  any  goods,  effects, 
or  credits  of  the  said  defendant,  except  the  sum 
of  $9  due  defendant  for  personal  labor  and 
services,  and  which  sum,  being  exempt  from 
attachment,  was  paid  said  defendant.   At  the 
trial  in  tlie  superior  court  the  trustees  werr 
discharged,  and  the  plaintiff  appealed  to  the 
supreme  judicial  court. 
Mr.  ChmiABm  O.  Deluo.  for  plaintiff; 
The  sum  of  |10  only  should  be  reserved  f  nm 
the  whole  amount  attached. 
18  Me.  1»7. 

The  words  "attached"  and  "attachment"  in 
Pub.  Stat.  chap.  188,  §  SO,  and  the  other  sec- 
tions of  the  chapter,  are  used  to  denote  the  cred- 
itor's remedy  or  proceeding  as  a  whole. 

The  further  service  of  Uie  writ  within  a  de- 
fined period  (g  7),  either  upon  another  trustee 


*8eo.  B.  The  plaintiff  may  at  any  time  fnsnt  the 
names  of  other  trustees,  and  cause  the  writ  to  be 
served  on  them;  and  alter  service  on  a  trustee  the 
writ  may  be  again  served  on  him  la  like  manner 
and  with  the  same  effect  as  If  It  had  not  been  pre- 
viously served.  If  service  Is  made  on  a  trustee  after 
service  on  the  defendant,  the  writ  shall  be  again 
served  on  the  defendant. 

Sec.  iJO.  When  wages  for  the  personal  labor  lod 
services  of  a  defendant  are  attached  for  a  debt  or 
demand  other  than  for  nece^arles  furnished  to  htan 
or  to  bis  family,  there  shall  be  reserved  In  the  hands 
of  the  trustee  a  sum  not  exoeedlncf  (80,  which  shall 
be  exempt  from  such  attachment  and  when  such 
wa^  are  attached  on  a  demand  for  sueh  necesas- 
rtes,  there  shall  be  bo  reserved  a  sum  not  exoeedtntr 
$10. 
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(Stat.  1798,  chap.  S,  ^  I),  or  upon  the  same  trus> 
tee  (Rev.  Stat.  chap.  1^,  $  is  supplemeota- 
ly  merely  to  the  first  service,  extcDdin^  the 
lUachment  or  lien  authorized  by  the  ongiaal 
vrit  (^g  2,  21)  to  funds  arising  or  discovered 
from  time  to  time  as  the  suit  profEresses. 

Stat.  1685,  chap.  800,  ^  I. 

The  act  of  attaching  is  incomplete  until  the 
power  of  the  original  writ  is  exhausted  by  the 
termination  of  the  services  both  upon  the  trus- 
tee or  trustees,  and  tiie  defendant.  The  several 
services  are  constructively  one  service,  and  the 
trustee  cannot  sever  them  in  his  answer. 

Pub.  Stat.  chap.  183,    18;  Colby,  Pr.  180. 

The  writ  is  in  form  the  ordinary  attachment 
writ 

Pub.  Stat.  chap.  183,     8,  21. 

No  exception  is  believed  to  exist  in  the  deci- 
idons  or  statutes  to  the  use  of  the  word  "attach- 
ment" in  the  sense  of  the  suit  or  remedy  of  the 
creditor. 

See  especially  Pub.  Stat.  chap.  18S,  45,  46, 
where  the  separate  actions  of  two  crodilors  are 
distioguishea  as  the  prior  and  second  attach- 
ments  respectively  (6  Gray,  342);  so  g  71,pro- 
ridiue  for  dissolutioo  of  the  attachment  or  any 
part  toereof. 

8eealHO^40.  82. 

But  if  there  is  ambiguity  or  uncertainty  in  the 
use  of  the  term  in  the  section  in  question,  the 
rule  of  construction  is  presumed  to  be  to  inter- 
pret the  law  in  the  sense  least  favorable  to  the 
class  upon  whom  the  privilege  or  exemption  Is 
conferred,  and  in  whose  favor  the  enactment 
was  drawn. 

6  Cnsh.  88S;  3  Pick.  87;  Lleb.  Pollt  Hermen. 
121, 143. 

A  comparison  of  the  present  (Stat.  1857,  chap. 
300,  ^  2)  and  former  law  (Stat.  1865,  chap.  800, 
§  I)  relating  to  the  subject,  shows  what  the  Leg- 
islature intended. 

The  former  law  required,  when  wages  were 
attached  for  debt  other  than  necessaries,  the 
iom  of  to  be  in  the  handa  of  the  trustee 
at  the  first  service  of  the  writ,  to  chai^  him; 
the  effect  of  which  was  to  obstruct  the  further 
serrice  of  the  writ  when  there  wasnotthataum, 
while  it  did  not  reserve  it  or  any  sum  if  there 
Was.  To  remedy  which  defect  the  present  law 
(Stat.  1857.  chap.  200.  g  3)  was  passed  soon  after, 
which  by  the  omission  of  all  words  of  reference 
to  the  first  or  oUier  service  of  tbe  writ,  and  the 
Insertion  of  the  words  "reserved  from  such  at- 
,  tacbment,"  made  one  general  exemption  of  the 
amount  named  (which,  upon  a  debt  for  necessa- 
ries, would  be  ylO)  from  the  collective  attach- 
ment and  service  only. 

1  Pick.  45. 

Mr.  H.  P.  Field,  for  trustees. 

1.  The  truateus  have  a  clear  right,  notwith- 
standing the  services  of  the  writ,  to  pay  the  em- 
ployee fits  wages  regularly  so  long  as  the  amount 
does  not  exceed  the  statutory  exemption. 

Carr  v.  Fairbankt  28  Vt.  806;  CoUin*  v.  Chaae, 
71  Me.  434;  Blita  v.  Smith,  78  111.  859;  Mc- 
Connell.  Trustee  Proc,  g§  113,  ilSand  note. 

The  statutes  governing  the  cases  cited  above 
ue  substantially  tbe  same  as  those  of  this  Com- 

UMRIWCaltll. 

Vt  Comp.  Stat.  chap.  82,  g  73;  Me.  Rev.  Stat, 
chap.  86,     6,  55;  lU.  Rev.  Stat.  chap.  63,  §  14. 

As  the  indebtedness  of  the  trustees  to  the 
defendant  at  no  time  exceeded  $10.  there  was 


no  time  In  which  the  attachment  was  opera- 
tive 

Carr  v.  Fairiattki,  ubi  tnpra. 

ft.  After  service  on  the  trustee,  the  writ  may 
be  again  served  on  him  in  like  manner  and  wlUi 
the  same  effect  as  if  it  had  not  been  previously 
served. 

Pub.  Stat.  chap.  183,  g  8. 

This  section  is  to  be  construed  so  that  it  mav 
operate  harmoniously  with  Pub.  Stat.  chap.  188, 

gso. 

Each  further  service  of  tiie  writ  is  to  be  re- 
garded as  if  there  bad  been  no  prior  service,  and 
IS  to  have  the  same  effect  as  if  it  were  itself  a 
first  service.  It  attaches  wages  due  the  defend- 
ant up  to  the  time  of  the  service,  leas  the  sum^ 
ctempt  by  etafute  from  attachment.  The  at-' 
tachment  confers  upon  the  trustee  the  right  to 
hold  attached  wages,  but  not  the  rig^t  to  hold 
wages  expressly  exempt  from  attachment. 

See  Cnilins  v.  Chaae,  ubimpra. 

8.  It  is  submitted  that  the  construction  con- 
tended for  b^  the  plaintiff  is  too  narrow,  and  not 
in  accord  with  the  course  of  legislation  on  this 
subject. 

Stat.  1842,  chap.  91;  Slat.  1857,  chap.  200,§  3; 
Stat.  1868,  chap.  95;  Stat.  1878.  chap.  260,  %Z. 

C.  Allen.  J.,  delivered  tbe  opinion  of  the 

court; 

The  pldntiff  contends  that,  although  the  writ 
was  served  upon  the  trustees  several  times,  the 
various  services  constituted  but  one  attachment, 
and  that  when  the  second  and  all  later  services 
were  made,  the  trustees  were  bound  to  bear  in 
mind  that  tbey  had  already  reserved  and  paid 
over  $8  to  the  principal  defendant,  and  that  they 
were  only  entitled  to  reserve  and  pay  over  $10 
m  all  (Pub.  Stat,  cliap.  183,  g§  8,  30);  but  we 
think  the  statutes  should  receive  a  broader  con- 
struction. The  intention  was  to  enable  petsona 
whose  earnings  are  smalt  and  often  payable  to 
receive  the  whole  of  them  without  the  risk  of 
their  being  intercepted  by  the  trustee  process. 
Otherwise,  a  diligent  creditor,  by  making  uu- 
merous  successive  services,  could  reach  and  ap- 
propriate a  large  portion  of  the  earnings  of  Dy- 
sons who  might  be  dependent  upon  the  Immediate 
product  of  their  labor  for  the  necessary  support 
of  themselves  and  their  families.  If  the  defend 
ant  had  worked  at  the  rate  of  t8  a  week  for  four 
different  persons  in  succession,  a  week  for  each, 
it  would  hardly  be  contended  that  the  plaintiff, 
by  summoning  each  of  tbem  as^^tees.  as  soon 
as  his  indebtedness  to  the  defendant  accrued, 
could  hold  the  surplus  of  their  united  indebted- 
ness to  him  after  reserving  $10.  The  defendant 
should  not  be  any  worse  off  because  he  con- 
tinued in  the  emplovment  of  the  same  firm.  It 
is  more  conformable  to  the  obvious  intention 
and  policy  of  tbe  statutes  to  hold  that  $10  diall 
he  reserved  at  the  time  of  each  service,  and  such 
construction  is  in  accordance  with  the  spirit  of 
the  cases  dted  by  the  trustees. 

Tniatee*  dia^arged. 


Frederick  E.  ROCK,  per  pro.  amt 

T. 

INDIAN  ORCHARD  MILLS. 

1.  It  is  the  duty  of  one  employing  a  buy 
of  thirteen  years  of  age  about  luacbtn- 
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ery  to  give  suitable  InstrnctioiiB  to 

him,  having  reference  to  hi«  afre  and 
capacity,  so  to  enable  hiui  to  under- 
stand the  d&ngeru,  whatever  they  are, 
of  his  employment  and.  nothing  ap- 
pearing to  the  contrary,  it  must  be  as- 
sumed that  the  court  properly  in- 
structed the  Jury  on  this  point. 

2.  Where  the  machine  was  not  one  required 
by  law  to  be  fenced  in,  and  the  plaintilT, 
who  was  not  working  upon  the  machine, 
but  passing  it  frequently,  had  been  suf- 
ficiently instructed  as  to  the  dangers  of 
the  machine,  he  took  the  risk  of  the 
dangers,  and  cannot  recover  because 
•  the  machinery  might  have  been  set  np 
so  as  to  be  less  dangerous. 

8.  Where  the  question  was  whether  the 
defendant  had  giver,  the  plaintiff  in- 
structions as  to  the  danger  of  the  ma- 
chine, it  was  proper  for  the  court  to 
exclude  evidence  that  a  gate  mig-ht 
have  been  put  In  front  of  the  ma- 
chine at  small  expense,  or  that  the  ma- 
chine in  question  and  another  article  of 
machinenr,  standing  over  four  feet  dis- 
tant, might  have  been  as  well  separated 
further.  Instructions  were  also  re- 
fused which  implied  neg'licenee  in  the 
defendant  in  not  fencing  the  machine, 
and  in  not  moving  it  to  another  part  of 
the  room. 

i.^ExoeptioM  to  detaehed  **  portions  of 
the  judge's  charg^e,"  where  no  reasons 
for  the  objections  are  stated,  giving  the 
jud^  the  opportunity  to  correct  any 
accidental  inaccuracy,  will  not  be  con- 
sidered unless  it  is  made  to  appear 
that  there  is  some  substantial  error 
which  misled  the  jury. 

5.  An  instruction  that  if  the  jury  found  that 

ftlaintiiT  was  carelessly  playing  with 
he  nubchine  when  he  was  injured  (there 
being  evidence  tending  to  establish  this 
fact),  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  eonid  not  r»- 
eover,  is  not  objectionable. 

6.  It  is  not  ehareini*  upon  the  &cts  to 
state  the  self^apparent  fact  that  a 
machine  is  not  peculiarly  dangerous. 
If  a  defendant  does  not  ask  to  go  to  the 
jury  on  such  an  issue,  he  cannot  com- 
plain that  he  is  deprived  of  that  right. 

(Hampden  Filed  October S£,  USS.) 

ON  plaintiff's  exceptions.  OrerruUd. 
Action  of  tort  (o  recover  damages  for  per- 
sonal injuries  sustained  through  alleged  negli- 
gence of  defendant. 

The  facts  are  stated  in  the  opinioQ. 
'    Mr.  W.  H.  Brooks,  for  pbdntlfl : 

The  defendant  was  bonnd  to  provide  a  rea- 
sonably safe  place  in  which  to  work.  It  was 
his  duty  to  instruct  the  plaintiff  enough  to 
enable  oim  to  comprehend  the  dangers  of  the 
machinery  near  which  he  labored,  the  dangers 
attending  such  employment,  inciuding  the 
perils  accompanying  the  peculiar  way  antlnian- 
ner  in  which  he  was  directed  to  perform  his 
work.  And  the  care  to  he  exercised  over  him 
was  greater  than  that  required  to  be  exerdsed 
over  a  more  mature  person 
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Coombe  v.  Nm  Bedford  Cordage  Co.  102  Mass. 
172;  SvUimn  v.  India  Mfg.  Co,  118  Mass.  396. 

Plaintiff  contends  that  certain  evidence  tend- 
ing to  show  that  the  winder  was  a  peculiarly 
dangerous  machine  should  have  been  admitted. 

(Somba  V,  Nw  Bedford  Oord<^  Co.  evpra. 

H  a  gate  was  one  of  the  "  safeguards  which 
science  and  experience  suggest"  should  have 
been  construct^  io  front  of  the  winder,  the 
evidence  offered  should  not  have  been  excluded. 

Cayser  v.  Taylor^  10  Gray.  274. 

Mr.  George  M.  Stearns*  for  defendant: 

The  d^enoant  was  not  bound  to  fence  or 
guard  the  winder  machine  as  to  this  plaintiff. 

SulUtan  V.  India  Mfg.  Co.  113  Mass.  396; 
Taylor  v.  Carets  Mfg.  Co.  140  Mass.  130;  Moul- 
ton  V.  Oagc,  188  Mass.  890;  Learg  v.  Botton  A 
A.  R.  R.  Co.  180  Mass.  SOO. 

The  exclusion  of  evidence  as  to  the  prac- 
ticability of  placing  the  machinery  in  i>etter 
position,  and  thesecond  request  for  ruling,  raise 
the  same  question. 

Coombg  V.  New  Bedford  Cordage  Co.  102  Mass. 
593. 

"At  the  close  of  the  judge's  charge  the  plain- 
tiff excepted  to  *  *  *  portions  of  the  judge's 
charge."  He  did  not  state  his  objections,  or 
define  his  exceptions,  or  point  out  to  the  court 
the  defects  or  errors  claimed  to  exist.  A  gen- 
eral exception  like  thisdoes  not  lie. 

Curry  v.  Porter,  125  Mass.  94;  MeMahen  v. 
&  Conner,  187  Mass.  216;  Wright  v.  Wright,  189 
Mass.  177. 

The  charge  was  unexceptionable. 

If,  in  stating  the  law  relative  to  the  defend- 
ant's obligation  to  fence  or  place  its  machinery, 
the  judge  omitted  any  quaufying  or  modifying 
considerations,  the  plaintiff  sbouki  have  pomted 
out  the  error. 

WMtford  v.  Soutfibridpe,  119  Mass.  564,  also 
cases  cited  under  4th  pomt. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  who  is  a  boy  thirteen  years  old. 
was  injured,  when  in  the  employment  of  the 
defendant,  by  getting  bis  hand  in  a  machine 
called  a  "winder."  This  is  a  machine  about 
4  feet  and  4  inches  long  and  3  feet  and  10 
inches  high,  consisting  of  three  smooth  steel 
cylinders,  two  large  ones,  with  one  small  one 
between  them  on  which  cotton  is  wound.  They 
revolved  about  fifteen  to  twenty  times  a  minute. 
The  gears  and  pulleys  connected  with  them 
were  covered,  hut  there  was  no  fence  or  other 
protection  against  danger  from  the  other  part 
uf  the  machine.  A  machine  called  a  "card 
grinder  "  stood  about  4J  feet  from  the  winder, 
and  the  plaintiff  was  required  to  pass  between 
these  machines  in  doing  his  work.  The  plain- 
tiff bad  been  in  the  employment  of  the  defend- 
ant three  weeks  and  three  days  when  he  was 
injured,  and  in  the  course  of  his  work  had  to 

Sass  this  machine  about  nx  times  a  day,  but  be 
id  not  work  on  it.  It  Is  clear  that  the  winder 
was  not  a  peculiarly  dangerous  machine,  and 
that  the  defendant  could  not  be  held  liable 
nierelv  because  it  neglected  to  fence  it.  Ooomht 
V.  Neir  Bedford  Cordage  Co.  102  Mass.  572;  Sul- 
livan V.  India  Mfg.  Co.  113  Mass.  896. 

It  was  the  duty  of  the  defendant  to  give 
suitable  instructions  to  the  plaintiff,  having 
reference  to  his  age  and  capacity,  so  as  to  eo- 
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able  him  to  undenstaiid  the  dangers,  whatever 
they  were,  of  the  employmeDt  in  which  be  was 
enga{^;  and  as  nothing  appears  to  the  con- 
traiy,  we  must  assume  that  the  court  gave  ap- 
propriate instructiooB  to  the  jury  upon  this 
point. 

The  defenduit  was  not  required  by  law  to 
fence  this  loachine,  but  had  the  right  to  use  it  in 
the  manner  in  which  it  did;  and  if  It  suffldent- 
It  instmcted  the  ph^ntiff  as  to  the  dangers  of 
the  machine,  be  took  the  risk  of  these  dangers 
and  cannot  recover  because  the  machinery 
might  have  been  set  up  so  as  to  be  less  danger- 
ous. The  issue  before  the  jury  was  whether 
tiie  defendant  had  given  the  plaintiff  such  in- 
stmotions,  and  the  court  rightly  rejected  evi- 
dence offered  by  the  plaintiff  to  show  that  a 
^te  might  have  been  put  up  at  slight  expense 
in  front  of  the  winder,  or  that  the  winder  or 
the  card  grinder  might  as  well  have  been  put 
in  another  part  of  the  room.  Coombs  v.  Mev) 
Bedford  Cordage  Oo.;  SuUiTanv.  India  Mfg. 
Co.  vbi  mpra. 

For  the  same  reasons  tbe  court  rightly  re- 
fused the  two  requests  for  instructions  present- 
ed by  the  plaintiff.  Having  instructed  Uie  jury 
that  the  defendant  was  required  to  give  the 
plaintiff  suitable  notice  and  instructions  as 
to  the  danger^  of  the  work  he  was  set  to  do,  the 
court  was  not  obliged  to  give  tbe  first  instruc- 
tion requested  in  the  words  of  tbe  request  be- 
canae  it  implies  that  the  defendant  was  guilty 
Diligence  if  it  did  not  fence  the  machine, 
and  therefore  would  mislead  the  jury;  the 
second  calls  for  a  ruling  that  the  defendant  was 
liable  if  it  could  have  placed  (he  winder  in  an- 
other part  of  tbe  room.  Neither  of  them  could 
properly  be  given. 

The  exceptions  taken  to  the  charge  of  the 
piet4ding  jusdce  remain  to  be  considered.  The 
bill  of  exceptions  states  that,  after  the  charge, 
the  plaintiff  excepted  to  "  portions  of  the 
judge's  charge,"  and  then  proceeds  to  give  cer- 
tain detached  sentences  of  the  charge.  The 
context  or  connection  with  other  parts  of  the 
charge  is  not  given,  and  the  plaintiff  did  not 
stole  any  reasons  for  his  objections,  so  as  to 
give  the  judge  an  opportunity  to  correct  any 
accidental  inaccuracy  in  bis  expressions.  Sudn 
exceptions  ought  not  to  be  sustained  unless  the 
plaintiff  makes.it  appear  that  there  Is  somesub- 
stoDtial  error  in  the  charge  which  misled  the 
jury- 

The  first  exception  is  to  tbe  statement  in  the 
charge  that  the  question  was  whether  the  ac- 
cident was  "caused  any  act  of  tbe  defend- 
snt,"  or  was  the  result  of  want  of  due  care  on 
the  part  of  the  plaintiff.  The  plaintiff  now 
argues  that  this  prevented  the  jury  from  find- 
ing for  bim,  if  they  found  that  the  accident 
was  caused  by  the  negligent  omission  of  its 
duty  by  the  defendant.  But  it  is  reasonably 
clear  that  this  is  not  the  fair  meaning  of  the 
charge.  Taken  in  connection  with  other  in- 
stnictions  which  must  have  been  given,  the  ex- 
pression "any  act  of  the  defendant"  was  in- 
tended and  understood  as  including  any  act  of 
omisfflon  as  well  as  of  commission. 

There  was  evidence  tending  to  show  that  the 
plaintiff  was  carelessly  playing  with  the  ma- 
chine when  he  was  injured,  and  the  second 
and  third  parts  of  the  charge  objected  to  are 
meiely  statements  that  If  tbe  jury  found  Oils  to 
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be  the  fact,  the  plaintiff  was  guilty  of  contribu- 
tory negligence  which  would  prevent  bim  from 
recovering,  and  they  are  not  open  to  objection. 

The  fourth  point  objected  to  states,  in  sub- 
stance, that  the  defendant  was  not  obliged  to 
fence  this  machine,  or  to  remove  it  to  another 
part  of  the  room,  which,  as  we  have  before 
said,  was  correct.  It  was  not  charging  upon 
the  facts  to  state  tbe  self-aii^arent  fact  thai 
this  machine  was  not  a  peculiarly  dangerous 
one.  Besides  the  plaintiff  did  not  ask  to  go  to 
the  juiT  upon  this  point,  and  cannot  now  com- 
plain that  he  was  deprived  of  that  light. 

Eaxeptiona  overruled. 


Stephen  D.  COMINS 
TURNER'S  FALLS  COMPANY. 

The  Turner's  Falls  Company,  by  accept  - 
ing  the  Statute  of  1880,  chap.  128,  which 
changed  It  from  a  navigation  com- 
pany Into  a  manufibotarins  company. 

and  relieved  it  from  its  oblui;ation  as  a 
navigation  company,  and  definitely  fixed 
the  height  at  which  it  could  maintain 
its  dam  for  manufacturing  purposes, 
waived  and  abandoned  its  rignts  under 
its  old  charter  to  build  and  maintain  a 
dam  at  a  greater  height  without 
compeiisati<m  to  parties  injured  thereby, 
and  it  became  subject  to  all  the  duties 
and  liabilities  of  manufacturing  com- 
panies under  the  law;  and  a  party  in- 
jured by  tbe  raising  of  the  dam  after  the 
Act  y/afi  passed  and  accepted  has  his 
remedy  by  an  application  to  the  supe- 
rior court  under  tiXB  Mill  Aet. 

(Franklin  Filed  October  21.  ISS8.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  for  fiowage  under  Rev.  Stat, 
chap.  l&O.  Tbe  defendants  are  a  corporation 
duly  established,  and  owning  and  maintaining 
under  and  by  virtue  of  an  Act  passed  February 
23,  17^,  and  Acts  in  addition  thereto,  a  dam 
across  tbe  Connecticut  River  at  Turner's  Falls. 
The  plaintiff  is  the  owner  of  a  tract  of  meadow 
land  on  said  river  above  said  dam.  At  the 
trial  in  the  superior  court  it  appeared  that  the 
defendant  bad  constructed  a  t^m  soon  after 
1793,  and  in  1866  or  1^7  ha^  erected  a  new 
dam  which  was  to  take  the  place  of  the  dam 
built  about  1702,  which  had  become  out  of  re- 
pair and  been  little  used  since  1854;  that  the 
new  dam  was  constructed  at  a  lower  height 
than  was  tbe  said  former  dam  and  was  not 
higher  in  its  effective  height,  if  as  high,  as  was 
the  former  dam. 

In  1880  the  Legislature  passed  an  Act  chan- 
ging tbe  defendant  from  a  navigation  to  a  man- 
ufoctuting  corporation,  and  providing  that  the 
defendant  might  maintain  and  useitsoam.etc, 
"as  at  present  constructed,"  etc.  This  Act  was 
ac<%pt£^  by  tbe  stockholders  of  the  defendant 
company.  It  further  appeared  in  evidence  that 
the  respondents  commenced  in  August,  1880, 
and  finished  in  August  or  September,  1883,  tbe 
work  of  raising  seven  iiuUi»  higher  in  its  effect- 
ive height  the  dam  which  had  been  erected  in 
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1666  or  1867,  and  had  after  that  time  main- 
tained the  dam  at  the  same  height  down  to  the 
time  of  the  ralBing  aforesaid. 

The  defendatit  admitted  that  the  danv  at  the 
date  and  filing  of  the  complaint  and  ever  since, 
was  hidier  In  its  effective  height  than  said  dam 
of  1866  and  1867,  and  that  by  reason  of  the 
raising  thereof  aforesaid  the  lands  of  the  plain- 
tiff hoi  been  flowed  more  than  they  were  sub- 
sequent to  1887.  and  prior  to  1881  and  1882,  but 
claimed  that  they  had  the  perpetual  right  to 
maintain  the  dam  at  the  height  allowed  by  the 
original  charter. 

The  court  ruled  that  if  the  dam,  as  built  and 
maintained  in  and  after  1860  and  1867,  was  ef- 
fectively raised  by  the  defendants  in  1881  and 
1883,  and  thereby  flowed  the  plaintiff's  land, 
doing  damage,  it  presented  a  case  under  the 
Mill  Act,  and  excluded  the  evidence  offered  by 
the  defendant,  as  not  tending  to  show  a  sub- 
stantive defense  to  the  complaint. 

The  jury  found  for  the  complainant,  and  in 
answer  to  a  question  put  them  by  the  court 
foimd  that  the  effective  height  of  the  dam  as 
Imtlt  in  1866  and  1867  and  maintained  in  1680, 
was  increased  by  the  defendant  seven  inches  in 
the  year  1883.  To  the  ruling  of  the  court  and 
exclusion  of  evidence  the  defendant  alleged 
exceptions. 

Mr.  Austin  De  Wol^  for  defendant: 

By  the  terms  of  the  original  charter  and  the 
Acts  in  amendment  thereto  the  defendant  com- 
pany was  empowered  to  take  private  prcmrty 
for  public  use,  and  was  constituted  the  judge 
to  determine  the  necessity  for  such  taking. 

Hudburjf  Matdoum  v.  MidSUaex  Canal,  SSTick. 
86. 

Suitable  and  appropriate  provisions  of  law 
(Stat.  1793,  t$  4)  were  provided,  whereby  all 
persons  sustaining  damage  should  receive  am- 
ple compensation  therefor.  The  damages  were 
to  be  assessed  in  gross,  and  the  right  acquired 
was  to  be  perpetual. 

The  defendant  erected  a  dam  about  1800,  and 
has  since  maintained  it.  The  defendant  ac- 
quired a  perpetual  easement  or  servitude  in  the 
lands  flowed  belon^g  to  another. 

Ibid.;  &ard  v.li^immx  Canal,  6  Met.  81; 
Bea/rd  v.  Tatbot,  7  Gray,  113. 

The'  law  required  the  defendant  to  maintain 
a  dam.  The  then  height  of  the  dam  had  been 
found  necessary  for  the  purposes  for  which  the 
corporation  was  formed.  The  defendant  could 
not  alien  its  right  to  flow  this  land.  No  cor- 
poration can.without  legislative  authority, lease 
or  alien  its  franchise  or  uiy  property  necessary 
to  p^orm  its  obligations  fuid  duties  to  the  pub- 
lic. 

Pierce,  Railroads,  496;  Morawetz.  Corp.  3d 
ed.  g  1120;  Taylor,  Corp.  S§  125.  305;  Green's 
Brice,  Ultra  Vires,  124,  note  a/  Tkoma$v.  \Ve*t 
Jertey  R.  R.  Co.  101  U.  8.  71  (Bk.  35,  L.  ed. 
9d0);  Riehardaon  T.  Siblq/,  11  Allen,  67;  Stodb 
V.  Delairare    R.  Canal  Co.  33  N.  J.  E9.  890. 

"As  the  owner  of  an  estate  has  the  right,  by 
virtue  of  his  ownership,  to  make  any  disposi- 
tion of  the  property  which  he  pleases,  it  seems 
to  follow  that,  if  he  does  make  any  citange  in 
the  property,  those  who  claim  under  him  and 
derive  their  title  from  him  must  take  the  prop- 
erty in  the  state  it  is  in  at  the  time,  precisely  as 
if  it  had  been  in  its  natural  state  and  no  oUier 
had  ever  existed." 
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Washb.  Ease.  4th  ed.  587,  698;  Godd.  Ease. 
Bennett's  ed.  327. 

"  Parties  are  presumed  to  contract  with  ref- 
erence to  the  condition  of  the  property  at  Uie 
time  of  the  sale,  and  to  intend  that  all  ap- 
parently permanent  arrangements  then  existing 
and  necessary  for  the  reasonable  enjoyment  of 
the  portion  sold  or  retained  are  to  remain,  un- 
less there  is  some  provision  to  the  contrary." 

Ang.  Wat^ourses,  7lh  ed.  166.  \ma~ 
166r;  Gould.  Waters.  S^aSlS,  452-454; 8  Washb. 
Keal  Prop.  4tbed.  884;  Cmv  v.  Daniels,  8  Met. 
4«6;  Seibert  v.  Leran,  8  Pa.  St.  888,  387;  J/azard 
V.  Rabinaon.  8  Mason,  273;  DunkleeY.  Wilton 
R.  R.  Co.  24  N.  H.  480;  Saneood  v.  BmitoH,  88 
Vt.  724;  Kutz  v.  JfcCune.  23  Wis.  638;  Bebert* 
V.  Roberta,  55  N.  T.  375;  Seymmir  v.  Leioia,  3 
Beas.  (N.  J.)  439;  United  Statet  v.  Appleton,  1 
Sumn.  493. 

' '  Parties  are  bound  by  their  tenures  and  con- 
tracts, and  have  their  vested  rights;  and  the 
statutes  are  designed  to  declare  and  secure  them, 
and  not  to  defeat  them,  by  the  action  of  cooitB 
and  juries." 

Shaw,  €h.  J.,  in  Hoteard  v.  Loeka  d  Canals. 
12  Gush.  267. 

As  the  rights  claimed  by  the  defendant  are  re- 
served by  implication  of  law  out  of  its  grant. the 
defendant  isnot  estopped  from  claiming  them  by 
the  covenants  in  its  deeds.  By  grants  or  reser- 
vations by  implicatitm  of  law  are  meant  such 
as  the  law  implies  from  the  drcunutances.  and 
wluch  are  not  found  by  construction  in  theocHi- 
tract. 

Ada7na  v.  MarsIieiU,  136  Mass.  228. 

The  conveyance  by  Severance  to  the  plaintiff 
did  not  work  a  change  in  the  rights  of  the  de- 
fendant. "  When  an  easement  has  been  ac- 
quired by  either  of  the  modes,  grant  or  prescrip- 
tion, in  favor  of  a  dominant  over  a  servient  es- 
tate, it  passes  to  tbe  respective  owners  of  these 
estates  as  an  casement  in  favor  of  the  one,  and 
a  servitude  or  Iiurden  upon  the  other,  into 
whosesoever  hands  the  respective  estates  may 
come." 

Washb.  Ease.  S7. 

In  rebuilding  the  dam  in  1866,  1867,  the  de- 
fendant built  lower  than  formerly.  The  right 
to  maintain  to  the  former  height  was  perpetual, 
and  although  not  exercised  for  several  years  it 
was  not  abandoned  and  could  be  resumed.  "A 
mere  nonuscr  for  any  lime  less  than  twenty 
years  does  not  amount  to  an  abandonment  of 
the  right,  however  the  same  may  have  been  ac- 
quired." 

8  Washb.  Real  Prop.  56. 

By  the  Act  (Stet.  1866,  chap.  275),  additional 
powers  were  conferred  upon  the  defendant.  It 
was  now  vested  with  the  powere  and  privileges 
of  a  manufacturing  company,  but  was  not  re- 
lieved of  the  duties  of  a  navigation  company. 
This  statute  imposed  no  new  burdens  upon  toe 
land  adjacent  to  the  river,  nor  did  it  deprive 
the  defendant  of  any  of  its  rights. 

When  a  man  bos,  by  his  cram,  raised  a  cer- 
tain head  of  water  and  maintained  such  dam 
long  enough  to  raise  the  presumption  of  a  grant, 
be  miiy  not  only  use  hts  head  of  water  for  an- 
other purpose  or  branch  of  business,  but  he 
may  repair  his  dam  and  make  it  tighter;  be 
may  use  improved  machinery,  taking  the  water 
from  the  top  instead  of  the  bottom  of  the  flmne; 
and  gencmlly  he  may  use  the  water  more  eco- 
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Domicallj,  although  the  effect  may  be  to  keep 
the  water  more  constantly  at  the  upper  level. 

Shaw.  Ch.J..mGmKUv.  Thayer,  5 Met.  357. 

When  the  land  of  an  individual  is  taken,  un- 
der Uie  authority  of  the  Legislature,  for  a  pub- 
lic use,  and  a  fiul  ccnnpensatioD  is  paid  to  the 
proprietor  for  a  perpetual  easement  therein;  and 
the  same  land  Is  afterwards  appropriated,  by 
legislative  authority,  to  another  public  use  of 
a  like  kind,  the  owner  of  the  land  is  not  enti- 
tled to  any  further  compensation. 

Chatty .  Sutton  Mfg.  Co.  4  Cusb.  152;  Pierce 
V.  Brm,  186  Mass.  76. 

It  is  only  when  the  dam  is  raised  higher  than 
it  was  when  the  lands  were  sold,  1U51  and  1858, 
that  the  Mill  Act  applies.  The  right  of  main- 
taining the  dam  to  its  original  height  still  exists. 

CogtvM  V.  Essex  Mills.  A  Pick.  94;  Sudbury 
Meadows  v.  Middlesex  Canal.  28  Pick.  86;  Beard 
T.  Middleaex  Canal,  5  Met.  61 ;  Jieard  v.  Talbot, 
7  Oray,  118;  Howard  v.  Loek»  dt  Ganatt,  13 
Cosh.  259. 

If  the  defendant  had  the  perpetual  rieht  un- 
der itsoriginal  charter  to  tnaintain  its  dam  to 
its  present  height,  and  thereby  fiow  a  tract  of 
meadow  land,  the  Legislature  could  not  so  alter 
the  Act  of  incorporation  as  to  give  to  the  owners 
of  such  meadow  land  future  annual  damages 
or  damages  in  gross. 

Oommmiwealth  v.  Essex  Co.  18  Gray,  289 
(888). 

A  jury  cannot  restrain  the  defendant  to  par- 
ticolar  seasons  of  the  year,  as  they  might  do 
under  the  Mill  Act. 

CoggswtU  v.  Essex  MiU  Corn.  6  Pick.  94  (97); 
Lee  V.  Pembroke  Iron  Co.  57  Me.  481. 

Messrs.  OonaJit  A  Conmatt  for  plaintiff: 

The  height  of  the  dam  was  fixed  and  estab- 
Hshed  by  £>tat.  1880,  chap.  148,  as  it  was  March 
39, 1880',  the  time  of  the  approval  of  said  Act. 

The  defendant  raised  its  dam  seven  inches 
after  the  passage  of  said  Act,  and  before  the 
filing  of  the  complaint,  and  such  raising  was 
done  solely  by  virtue  of  the  power  conferred 
by  said  Act,  and  for  the  purpose  of  obtaining 
an  iDcreased  supply  of  water  power  for  manu- 
facturing purposes. 

Omins  v.  Turner's  Falls  Co.  188  Mass.  222. 

No  right  to  flow  was  reserved  by  implication 
in  the  grants  from  defendant,  because  a  grantor 
cannot  derogate  from  his  own  absolute  erant; 
and  if  he  intends  to  reserve  any  rights  tn  the 
estate  sranted,  it  is  his  duty  to  reserve  them 
expressly  in  the  grant. 

Wheddmv.  Burroies.nCh.Dxv.  81;  8uf- 
jWtfv.  Broan,  4  De  G.  J.  &  S.  185;  cases  cited 
in  Adams  v.  MarsJiall,  188  Mass.  228;  Preble  v. 
Reed,  17  Me.  169;  Burr  v.  MilU,  21  Wend.  290. 

The  defendant  maintained  the  dam  from 
1867  to  1882  at  the  same  height  as  constructed, 
and  it  does  not  appear  that  tne  raising  was  nec- 
easary.  No  reservation  can  be  implied  for  the 
continuance  of  conveniences,  however  great. 

Carbrey  v.  WiUi:  7  Allen,  870. 

Hortoa.CA.  J.,  delivered  the  opinion  of  the 
court: 

The  purpose  of  the  Legislature  in  passing 
the  Statute  of  1880,  chap.  128,  was  to  change 
the  Turner's  Falls  Company  from  a  navigation 
company  into  a  manufacturing  company;  to 
Mthorize  it  to  maintain  its  dams  at  the  height 
existing  at  the  time  the  Act  was  pamed;  and,  as 
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to  all  future  operations  of  the  company,  to  put 
it  upon  the  same  footing  with  the  other  manu- 
facturing companies  of  the  State. 

The  court  accordingly  held  at  the  former 
hearing  of  this  case,  that  if  the  plaintiff  was 
injured  by  the  raising  of  the  respondents'  dam 
after  the  Act  was  pa^ed  and  accepted  by  the 
corporation,  his  remedy  was  by  an  application 
to  the  superior  court  under  the  Mill  Act.  The 
claim  of  the  resftondent  that  it  has  a  perpwtual 
right  to  maintain  a  dam  at  the  height  of  the 
old  dam  erected  under  its  original  charter  Is 
Inconsistent  with  the  purpose  and  spirit  of  the 
statute  of  1 880.  The  statute  relieved  the  com- 
pany from  Its  obligations  ns  a  navigation  com- 
pany and  definitely  fixed  the  height  at  which 
it  could  maintain  its  dam  for  manufacturing 
purposes,  and  made  it  for  the  future  subject 
to  aJl  the  duties  and  liabilities  of  manufacturing 
companies  under  our  laws.  The  only  reasona- 
ble implicatitm  is  that  if  it  raises  its  dam  b^ond 
the  hei^t  thus  established,  it  shall,  like  other 
manufacturing  companies,  be  liable  to  respond 
in  damages  to  a  party  injured,  under  a  com- 
plaint in' the  superior  court  tmaer  the  Mill  Act. 
By  accepting  the  Act,  the  company  waived 
and  abandoned  its  right  under  its  old  charter 
to  build  and  maintain  a  dam  at  a  greater 
height  without  compensation  to  parties  mjnred 
thereby.  The  ruling  of  the  superior  court 
therefore  was  correct. 

The  respondent  now  contends  that  as  the  com- 
plainant derives  his  title  from  one  Severance, 
to  whom  the  company  conveyed  in  1851  and 
1853,  the  complamant  now  "holds  the  land 
subject  to  such  rights  of  flowoge  as  existed  at 
the  time  of  the  sale  of  the  lana  by  the  defend- 
ant" The  deeds  to  Severance  were  deeds  in 
which  the  company  warrant  against  all  incum- 
brances and  reserve  a  right  of  way.  The  hill  of 
exceptions  does  not  state  any  of  the  circum- 
stances of  the  sale  or  the  conaitton  of  the  land, 
or  the  extent  to  which  it  was  flowed.  Upon 
the  facts  stated  in  their  bill  of  exceptions  we 
can  see  no  groimd  upon  which  it  can  be  held 
that  there  was  an  implied  reservation  to  flow 
the  land  by  a  dam  as  high  as  the  former  dam. 
But  we  do  not  discuss  it  uecauae  it  does  not  ap- 
pear that  any  question  as  to  the  construction 
and  effect  of  the  deeds  was  raised  after  the 
trial. 

ExtepUons  overrvled. 


Ellas  F.  PECK 

V 

Benjomin  F.  CLARK. 

1.  A  reservation  of  "the  spring  of  wateron 
said  preml8e8,"in  the  conveyanceof  a  lot, 
there  being  no  spring  properly  so  called 
on  the  lot,  will  be  tweB«witnont  other 
evidence^  to  refSer  to  a  stream  hardly 
distinguishable  as  such  by  casual  obser- 
vation, which  is  the  outlet  of  a  aprino' 
a  short  distance  oft  on  the  next  lot.  Such 
slight  inaccuracy  of  expression  will  not 
render  inoperative  words  clearly  intend- 
ed to  reserve  something  assumed  to  be 
well  known  to  or  easily  recognized  by 
the  parties.  Evidence  that  l£e  stream 
was  called  a  i^uing  is  admissible,  al- 
though possibly  aaperflnooB. 
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3.  Evldenea  tbat  the  eraAtor.  when  on 
the  lot,  at  the  time  of  his  conTeyance, 
stated  that  he  intended  to  carry  this 
stream  off  the  lot.and  calledlt  aspHnK, 
was  impFoperljr  admitted  as  an  idenFi- 
fleation  of  the  sprin^j  attached  to  the 
land  conveyed,  and  as  falling  within  the 
principles  of  declarations  as  to  bonnd- 
arles.  So  far  as  the  cases  declaring  the 
principle  stand  on  the  groond  that  such 
declarations  are  acts  qualifying  the  par- 
ties^ poseesBion,  they  do  not  apply  to  the 
identifleation  of  an  easement.  The  ad- 
mission of  such  declarations  has  gene- 
rally been  regarded  as  an  exception  to 
the  general  rule  against  hearsay  and  will 
not  be  extended. 

8.  The  testimony  of  the  orl^nalp^aatee 

sabject  to  the  reservation  of  the  spring, 
that  at  the  time  of  her  purchase  and 
ownership  there  was  no  other  water 

or  spring  on  the  lot,  was  admissible. 
Her  declaration  following  this  state- 
ment, that  she  understood  this  stream 
was  the  water  reserved,  as  a  conclusion 
from  the  fact  stated,  added  nothing. 

4.  The  placing  of  an  aqueduct  which  di' 
verted  continuously  water  reserved) 
and  which  would  interfere  with  the 

Elaintiff*8  rights  whenever  thereafter 
e  sought  to  exercise  them,  was  an  overt 
act  of  permanent  effect,  which  amount- 
ed to  a  standing,  open  denial  of  the 
plaintiff's  ri^ht,  and  which  would  have 
extinguished  it  in  twenty  years  to  the  ex- 
tent of  the  water  withdrawn.  For  this 
nominal  damages  could  be  recovered  in 
any  event. 

5.  When  the  charg*e  to  the  jury  is  con- 
cluded, the  defendant  has  no  right  to 
single  ont  partici^lar  circumstances 
tending  to  siiow  consent  to  an  act  of  his 
invading  a  private  right,  and  require 
the  ooort  to  eomment  on  them  specdally . 

(Berkshire — Filed  October  a,  1888.) 

ON  defendant's  exceptions.  Su»tained. 
Action  for  interference  and  intemiption  by 
the  defendant  of  plaintiff's  riglit  to  a  spring  of 
water  or  w&ter  source.  The  plaintiff  was  the 
owner  of  rights  reserved  in  the  deed  of  one 
Charles  F.  Benton  to  Julia  JI.  Darby,  by  mesne 
consequences,  the  reservation  in  the  deed  of 
Benton  to  Darby  bein^  as  follows;  "  Except- 
ing and  reserving  to  myself,  my  heirs  and  as- 
signs, the  spring  of  water  on  said  premises,  and 
the  right  to  lay  down,  repair  and  rebuild  aque- 
duct and  pipe,  and  convey  said  water  off  fixjm 
said  premises,  together  witli  the  ri^ht  to  fix  said 
spring  and  do  anv  other  act  or  thing  necessary 
for  takingoff  said  water."  On  March  29, 1877, 
Jane  M.  Darby  by  her  deed  conveyed  the  Dar- 
by lot,  subject  to  said  reservation,  to  this  de- 
fendant, and  that  this  defendant  owned  the 

E remises  subject  to  said  reservatioD  till  June  16, 
J8S,whenbe  conveyed  said  lottooneShepard, 
and  Sbepard  conveyed  to  John  E.  Rogers  and 
Rogers  owned  the  Darby  lot  under  said  convey- 
ance subject  to  the  reservations  in  Charles  F. 
Benton's  deed  at  the  time  of  the  trial.  It  was 
proved  or  admitted  that  this  defendant,  soon  af- 
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ter  he  obtained  his  deed  of  Jane  M.  Darby  in 
the  spring  of  1B77,  and  'vbile  be  owned  the  Dar- 
by lot,  dug  a  ditch  on  and  from  the  Darby  lot 
northerlv  to  a  highway  and  thence  easteiiy  on 
another  uighway.  and  tbeoce  northerly  on  said 
last  named  highway,  to  his  dwelling-house,  and 
laid  down  logs  therein  and  carriea  water  from 
the  said  stream  on  the  Darby  lot  to  his  dwelling- 
house,  and  about  a  year  later  laid  a  pipe,  joined 
to  said  lofffl  at  the  junction  of  the  highway,  to  a 
place  hi  Uie  h^hway  in  front  of  bis  house,  bv 
an  understanding  between  him  and  the  deffou- 
ant,  and  took  water  through  said  pipes  to  bfs 
premises  as  aforesaid,  two  or  three  years,  and 
sometimes.when  water  was  low, would  go  up<Hi 
to  the  Darby  lot,  and  get  water  from  a  [lenstock 
put  into  Clark's  logs.  It  appeared  that  at  the 
time  of  Benton's  oeed  to  Jane  M.  Darby,  and 
ever  since,  there  was  running  from  the  premises 
situate  south  of  and  above  the  Darby  lot  a  small 
stream  of  water,  having  its  rise  on  another  lot 
some  distance  south  of  the  BOuth  line  of  the 
Darby  lot,  and  ran  northerly  on  to  the  Darby  lot 
and  ran  down  on  it  ten  rods,  more  or  less,  some- 
times disappearing,  then  reappearing,  and  was 
finely  lost  in  the  ground;  that  said  stream  bad 
not  ever  been  known  to  wholly  dry  up  and  was 
at  its  largest  condition  about  three  inches  wide, 
but  in  the  summer  season  would  about  fiU  an 
inch  pipe.  It  was  also  proved  that  what  Clark 
did  with  the  water  he  did  while  he  was  owner 
of  the  soil  or  under  direction  of  Rogers  at  the 
time  the  latter  owned  it. 

It  was  claimed  by  the  plaintiff,  at  the  trial, 
that  "  the  spring  of  water"  named  in  tfae  res- 
ervation in  Benton's  deed,  and  tmder  which  be 
claimed,  meant  said  spring  of  water,  and  he  in- 
troduced evidence  of  persons  who  had  long 
lived  in  the  vicinity  of  the  stream,  and  known 
it,  that  it  was  called  a  spring.  To  this  evi- 
dence the  defendant  objected,  but  the  court  ad- 
mitted it  under  defendant's  exception.  It  waa 
proved  or  admitted  that  in  1884  the  plaintiff 
went  upon  tbe  Darby  lot  and  made  a  little  dam 
across  the  stream  of  water  above  the  upper  end 
of  the  logs  laid  by  defendant,  and  placed  a  pipe 
from  tbe  dam  in  a  soutlieasterly  direction  to  a  tub, 
into  which  he  caused  the  water  to  run  and  over- 
flow on  to  the  land  of  the  Darby  lot,  and  thu.<i 

Srevented  tbe  water  entering  tbe  logs  laid  by 
efendant.  Tbe  plaintiff  claimed  he  did  this 
to  assert  bis  right  to  tbe  water.  The  defendant, 
learning  of  this,  dug  a  ditcb  and  caused  the  wa- 
ter  to  run  from  tbe  tub  into  his  logs;  the  plain- 
tiff then  moved  the  tub.  making  it  impossible 
for  defendant  to  conduct  the  water  from  it  to 
his  logs.  The  defendant  then  removed  tbe 
dam  at  Rog^'  request,  who  then  owned  tbe 
land,  and  caused  tbe  water  to  cease  running  to 
the  tub,  and  to  run  into  its  natural  channel 
again.  The  court  ruled  that  these  acts  of 
the  plaintiff  were  without  authority,  and  that 
tlie  defendant's  act  was  not  illegal,  and  that 
plaintiff  could  not  recover  therefor,  and  this 
ruling  was  not  excepted  to. 

The  plaintiff  offered  evidence  of  declarations 
of  Henrv  H.  Peck,  now  deceased,  the  grantor 
of  the  plaintiff,  made  when  be  conveyed  to 
the  plaintiff,  made  on  the  Darby  lot,  and  tbe 
court  allowed  the  witness  to  state,  under  de- 
fendant's objection,  that  Peck  said  that  he  in- 
tended to  carry  this  stream  of  water  off  tbe 
Darby  lot,  and  that  be  called  it  a  ^ring  in 
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meskfaigof  it.  The  plaintiff  also  calledJane 
H.  ttaroy,  wtio  testified,  the  defendant  object- 
ing, tliat  there  was  no  other  water  or  spring  on 
the  said  Darby  lot,  at  the  time  he  purchased  said 
lot  or  during  the  tfane  he  owned  it,  than  this 
little  stream  of  water,  and  that  he  understood 
at  the  time  he  purchased  that  this  little  stream 
of  water  was  the  water  reserved  by  Mr.  Ben- 
ton in  his  deed  to  her.  The  defenaant  except- 
ed to  the  rulings  of  the  court  admitting  this 
evidence,  and  further  claimed  that  the  lan- 
guage in  the  reservation  was  not  ambiguous,  and 
should  be  interpreted  and  construed  by  the  court 
and  not  left  to  the  liny  tmdersuch  evidence  or 
any  evidence,  but  the  court  ruled  that  it  should 
be  submitted  to  the  jury  as  it  wns.and  defendant 
excepted.  There  was  other  evidence  tendiog  to 
show  that  there  was  no  other  spring  on  the  Dar- 
by lot  than  the  water  mentioned.  The  plain- 
tm  at  the  close  of  the  evidence  claimed  that  the 
rtnam  was  the  ipring  named  In  the  reservation, 
and  that  the  defendant's  acts  in  laying  his  logs 
and  conducting  the  water  of  the  stream  off  from 
the  Darby  lot  was  an  infringement  and  inter- 
ruption of  his  rights  under  b&  title,  and  that  he 
was  entitled  to  nominal  dam^^.  The  court, 
at  the  request  of  the  plaintiff,  instructed  the 

J'ury  that  if  they  should  find  "  that  defendant 
?laxk,  without  the  consent  of  plaintiff  put  in  an 
aqueduct  and  by  means  thereof  diverted  and 
took  amy  the  water  or  any  part  of  it  from  Uie 
Darby  lot  to  other  premises  of  said  Clark,  then 
add  Clark  violated  the  legal  rights  of  plaintiff, 
and  it  would  be  their  duty  to  return  a  verdict 
for  plaintiff  for  nominal  damages."  To  this 
ruling  defendant  excepted. 

After  the  judge  had  concluded  his  charge  to 
the  jury,  and  not  having  instructed  them  as  to 
the  evidence  of  joint  occupancy  by  plaintiff  and 
defendant  of  the  latter's  logs  and  the  water  run- 
ning through  them,  the  defendant  asked  the 
court  to  instruct  the  jury  that  "  if  the  plaintiff 
knew  of  the  defendant's  laying  his  aqueduct 
at  the  time  it  was  done,  and  made  no  objections 
at  tiie  time,  and  afterwards  joined  in  the  use  of 
the  water  which  ranthrougn  the  same,  he  can- 
not recover  in  this  action  for  such  laying  of  de- 
fendant's aqueduct  or  its  use."  The  court  de- 
clined to  give  this  instniction,  instructing  the 
jury  no  further  after  closinif  bis  charge  to  them. 
The  jury  returned  a  verdict  for  plaintiff,  and 
defendant  all^;ed  exceptions. 

ifettrt.  H,  J.  Dnnhjun  and  A.  J.  Wm,%er- 
man,  for  defendant: 

The  stream  of  water  was  not,  in  the  sense 
or  meaning  of  the  English  langua^,  a  "spring 
of  water,  and  the  evidence  that  it  was  called 
a  "  spring"  ought  not  to  have  been  admitted. 

Beck  V.  Bar^lder,  120  Mass.  173;  Ang.  Wa- 
tercourses, 175,  176:  1  Greenl.  Ev.  ^§  276- 
278,  895;  Webster,  Die.  Spring,  note  5;  Id. 
Stream,  note  1;  Howe  v.  Dewittg,  2  Gray,  476 ; 
AUm  v.  ChaTlett^wn  Mut.  F.  Int.  Co.  5  Qray, 
884 ;  Rich  v.  Cutter.  8  Gray,  S48 ;  Smith  v. 
Faulkner.  13  Gray,  351. 

The  evidence  of  the  declarations  made  by 
Henry  H.  Peck,  deceased,  and  former  owner, 
made  on  the  lot,  "  that  he  intended  to  carry  this 
stream  of  water  off  the  Darby  lot,  and  that  he 
called  it  a  spring  in  freaking  of  it,"  and  the 
testimony  of  Jane  M.  Darby,  "that-she  under- 
stood at  the  time  (die  purchased  that  this  little 
stream  of  water  was  the  water  reserved  by  Ben- 
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ton  in  his  deed  to  her,"  ought  not  to  have  been 

admitted. 

Iktgffart  v.  Shaw,  5  Met.  228;  Floffg  v.  Mti- 
ton,  8  Gray.  656 ;  Whitney  v.  Baevn.  0  Gray, 
206;  Locke  v.  WhiUng,  10  Pick.  S78;  ChOd  v. 
Well*.  18  Pick.  124;  MiOer  v.  Wathbura,  117 
Mass.  375;  B<mdv.  Fay,  12  Allen,  86;  1  Giwnl. 
Ev.  t-g  376-378,  295. 

The  laying  the  logs  and  conducting  the  water 
of  the  stream  off  from  the  Darby  lot  before  the 
plaintiff's  rights  under  the  reservation  had  been 
located  was  no  infringment  or  intemiotion  of 
the  plaintiff's  rights  under  his  title,  ana  the  in- 
structions as  to  Uiis  were  wrong.  The  right,  un- 
til located  or  exercised,  was  inoperative. 

Ang.  Watercourses,  §  167;  Dygert  v.  Mat- 
theat,  11  "W^nd.  35;  2  Washb.  Real  Prop,  book 
II.  chap.  I.  ^  nr.  3:  Baatelt  v.  SaliabuTtf  Mg. 
Co.  48  N.  H.  569;  Goeheco  Mfg.  Co.  v.  WhiUier, 
10  N.  H.  305. 

The  court  should  have  instructed  the  jury  as 
to  what  a  "  spring  of  water"  was,  and  should 
not  have  left  it  to  them  to  call  a  brook  ' '  n 
spring. " 

Ang.  Watercourses,  S  185;  Kennedy  v.  Sett- 
vil,  12  Conn.  817;  Black  v.  Baehelder,  120  Mass. 
178;  Henahair  v.  Mullens,  131  Mass.  143. 

The  land  being  the  defendant's,  and  the'wii- 
ter  also  until  the  plaintiff  had  located  his  right, 
and  the  upper  end  of  the  logs  being  about  "two 
rods"  below  where  the  plaintiff  In  1884  "made 
a  little  dam  across  the  stream  of  water,  •  •  * 
and  placed  a  pipe  *  *  *  to  assert  bis  tight  to 
the  water,"  these  acts  constituted  a  beginning 
by  the  plaintiff  to  locate  his  ri^ht  and  exercise 
his  privilege  under  the  reservation;  and  all  the 
water  that  escaped  below  the  dam  remained  the 
property  of  the  owner  of  the  soil;  and  the  acta 
of  laying  the  logs  and  using  such  escaping  wa- 
ter were  legal  and  in  no  way  interfered  with 
or  infringed  upon  the  rights  and  privileges  con- 
tained in  the  reservations  in  the  ueed. 

Ang.  Watercourses.  ^  187;  Dygert  v.  Mat- 
thevs,  11  Wend.  35;  2  Washb.  Real  Prop.  4lh 
ed.  book  II.  chap.  I.  §  III.  8,  p.  800. 

Mr.  H.  C.  JoyiiOT.  for  plamtiff : 

Parol  evidence  may  be  received  to  explain 
the  sense,  usage  and  local  idiom  with  which 
parties  ha%'e  used  certain  words  or  phrases. 

Greenl.  Ev.  §  280;  Whart.  Ev.|927. 

Under  this  rule  the  evidence  offered  by  the 
plaintiff  of  what  was  meant  by  "the  n>ring  of 
water"  was  competent.  And  this  woula  be  true 
even  if  there  was  but  one  spring  or  water  source 
on  the  premises. 

Waterman  v.  Johnson,  13  Pick.  261 ;  Nar 
Shoreham  v.  Ball,  1  East.  Rep.  No.  1,  p.  14, 
(16):  Stone  v.  Clark,  1  Met.  380;  Kniaht  v.  Ncr 
Enq.  Worsted  Co.  3  Cush.  271 ;  Garrish  v.  Tovsnc, 
8  Gray,  83;  Wood  v.  Samn,  4  Gray,  332. 

If  (as  was  claimed)  there  was  at  the  time  of 
the  bringing  of  this  action  and  is  now  more 
than  onespnng  or watersource  upon  the  prem- 
ises, then  there  is  a  latent  ambiguity ,  and  parol 
evidence  is  competent  to  show  to  which  spring 
the  reservation  was  intended  to  am>ly. 

Sargent  v.  Adams.  8  Gray,  78;  ratge  v.  Sher- 
man, 6  Gray,  514. 

The  evidence  of  the  declarations  of  Henry  II. 
Peck,  now  deceased,  were  competent.  'They 
came  within  the  principle  which  admits  evi- 
dence of  the  declarations  of  deceased  persons  in 
pointing  out  their  boundaries.   Peck  was  point  - 
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'  ing  out  and  describing  bis  property,  its  location 
and  boundaries.  These  declarations  were  made 
while  the  deceased  "was  on  the  land"  where 
the  Bpring  is  situated. 

tkiggeit  v.  Slia'c,  5  Met.  388;  Wood  v.  Fbater, 
8  Allen,  24. 

The  evidence  of  Mrs.  Darby  was  compe- 
tent. 

Craftt  V.  Hibbard,  4  Met.  488,  458;  Qoodrteh 
V.  Longleg,  1  Gray,  018;  Winniaimmet  Co.  v. 
W^man,  11  Allen, 482;  Gray  v.  Uarper,\  Story, 
574. 

The  question  in  this  case  does  not  arise  from 
any  obscurity  in  the  lan&;uage  of  the  reserration 
itself. —  in  other  words  the  ambiguity  is  not  pat- 
ent. If  it  had  been,  it  would  properly  have  been 
"interpreted  and  construed  by  the  o»urt."  But 
the  question  was.  To  what  did  the  reservation 
apply?  This  question  was  properly  submitted 
to  the  jury. 

Luca»  v,  Oronirifi,  7  Taunt.  164 ;  Birch  v. 
Depej/stsr,  1  Stark.  210. 

The  reservation  is  not  of  aright  to  take  water 
from  the  spring,  but  the  grantor  reserves  the 
spring  itself,  with  a  right  to  lay  down  pipes, 
etc.,  from  it.  Dnder  such  a  reservation  an  ab- 
solute title— the  fee  in  the  n>ring— is  reserved. 
Not  merely  the  water,  but  the  ami  upon  which 
it  rests,  and  enough  of  the  land  about  the  spring 
to  protect  it. 

vJu^er  Emery  Go.  v.  Lucom,  113  Mass,  436; 
Johnson  v.  Ritpner,  6  Gray,  107;  Eaty  v.  Cur- 
rier, 98  Mass.  500;  Waahb.  Ease.  §  7. 

But  if  the  reservation  is  construed  to  be  merely 
the  right  to  take  water  from  the  spring,  it  car- 
ries with  it  an  interest  in  the  land. 

Pottv.  Pmrxa/f,  S3  Wend.  42S;  Raee\.  Ward. 
4  El.  &  Bl.  703. 

The  plaintiff  had  never  alienated  his  title  to 
this  spring.  Neither  had  he  lost  it  by  nonuae, 
or  by  the  defendant's  adverse  use. 

Owen  V.  Fidd,  102  Haas.  90. 

Any  interference  with  this  spring,  as  by  tak- 
ing and  carrying  away  the  water  without  the 
consent  of  the  plaintiff,  by  the  defendant,  was 
n  trespass,  and  entitled  the  plaintiff  to  the  ruling 
given  in  the  charge  of  the  judge,  i.  e.  to  at  least 
nominal  damages.  The  law  presumes  damages 
when  a  man's  right  ia  invaded. 

Hoftson  V.  Todd.  4  T.  R.  71;  Botioer  Mfg.Co. 
V.  Neponaet  Mfg.  Co.  16  Pick.  241,  247;  MffasdX 
V.  LineoU.  11  Gray,  484;  TiYfiMon  v.  Smith,  83 
N.  H.  98. 

Holmes.  J.,  delivered  the  opinion  of  the 
court: 

If  there  was  no  spring,  properly  so  called,  on 
the  Darby  lot,  it  may  be  douDted  whether  the 
reservation  of  "the spring  of  water  on  said 
premises"  in  the  conveyance  of  that  lot  would 
not  be  taken  to  refer  to  the  stream  without  evi- 
dence in  favor  of  such  interpretation.  "The 
stream  was  the  outlet  of  a  spring  a  short  dis- 
tance off  on  the  next  lot.  It  hai3ly  appeared  | 
as  a  stream  to  casual  observation,  ana  it  was 
finally  lost  in  the  ground.  Nothing  would  have 
been  more  natural  than  to  describe  it  as  a  spring, 
and  it  could  not  be  contended  seriously  that 
such  a  slight  inaccuracy  of  expression  is  to 
make  InopcratiTe  words  clearly  intended  to  re- 
serve something  a«»umed  to  be  well-known  to, 
or  easily  recognized  by,  the  parties,  as  is  shown 
by  the  use  of  the  dedntl«  article  "the"  spring.  I 
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The  plaintiff's  evidence  tended  to  show  that 
there  was  no  other  spring,  and  evidence  that 
this  water  was  called  a  spring  in  the  ndghbo^ 
hood  was  admisrible,  although  posaibly  super- 
fluous. 

3.  The  evidence  that  Peck,  the  plaintiffs 
grantor,  now  deceased,  when  he  made  his  con- 
veyance to  the  piaintitf,  stated  on  the  Darby  lot 
that  he  intended  to  carry  tiiis  stream  off  the 
Darby  lot,  and  called  it  a  araing,  was  admitted, 
— we  presume  as  being  in  effect  an  identification 
of  the  Bprinjf^  attached  to  the  land  conveved,  and 
as  falling  within  the  principles  of  declarationK 
as  to  boundaries.  Daggett  v  Shaic,  5  Met.  228; 
Davii  V.  SheTman,  7  Gray,  291;  Wood  v.  FoOer. 
8  Allen,  24;  Long  v.  Cotton,  116  Mass.  414; 
Hunnieutt  v.  Peyton,  102  U.  8.  888-364  [Bk. 
26,  L.  ed.  113].  So  far  as  these  casesstand  on 
the  ground  ihat  such  declarations  are  acta  quali- 
fying the  party's  possession  {Nile*  v.  Patch,  13 
Gray,  254-257),  they  do  not  apply  to  the  identi- 
fication of  an  easement.  For  unless  it  be  as- 
sumed that  the  easement  identified  and  claimed 
is  the  one  iu  fact  attached  to  the  dominant  es- 
tate, the  party  making  the  declaration  has  no 
possession  of  It;  and  the  assumption  thus  made 
to  justify  the  admiadon  of  the  evidence  would 
be  an  assumption  of  the  very  fact  which  the 
evidence  was  admitted  to  prove.  But  it  is  more 
satisfactory  perhaps  to  sayfthat  the  admission 
of  such  declarations  has  generally  been  regarded 
as  an  exception  to  the  general  rule  against  hear- 
say, and  that  we  canuot  extend  the  principle 
further  than  it  has  been  carried  by  authori^. 
We  are  not  aware  that  it  has  been  ai^Ued  to  a 
case  like  this.  On  this  point  the  exceptions 
must  be  sustained. 

8.  The  testimony  of  Mrs.  Darby,  the  original 
grantee  subject  to  the  reservation  of  the  spring, 
that  at  the  time  of  her  purchase  and  ownership 
there  was  no  other  water  or  spring  on  the  lot, 
was  admissible,  of  course,  as  tenmng  to  show 
that  the  words  must  have  referred  to  this  water. 
Her  subsequent  statement  that  she  understood 
at  the  time  that  this  stream  was  the  water  re- 
served may  have  been  merely  a  statement  of 
the  conclusion  from  what  she  had  already  testi- 
fied, and  did  not  add  to  it.  Whether,  standing 
alone,  it  would  have  been  admissible,  if  the  suit 
had  been  against  her,  as  an  interpretatiwi  made 
by  her  agauist  her  own  interest,  and  whether, 
if  admissible  against  her,  it  would  have  been 
admissible  against  a  purchaser  for  value  with- 
out notice,  are  qnesnons  not  fairly  raised,  we 
think,  in  this  case. 

4.  The  instniction  to  the  juiy  was  correct. 
It  may  be  true  that,  so  long  as  the  plaintiff  had 
not  appropriated  the  water,  he  could  not  have 
sued  tho  defendant  for  dc^ng  transitoij  acts, 
such  as  drawing  water  in  palls  or  watering  his 
cattle.  But  when  the  defendant  put  in  an  aque- 
duct, which  diverted  the  water  continuously, 
and  which  would  interfere  with  the  exercise  of 

i  tlie  plaintiff's  rights  whenever  thereafter  he 
sought  to  exercise  them,  he  did  an  overt  act  of 
permanent  effect,  which  amounted  to  a  stand- 
mg,  open  denial  of  the  plaintiff's  right,  and 
which  would  have  extinguidied  it  in  twenty 
years  to  the  extent  of  the  water  withdrawn. 
Nominal  damages  may  always  be  recovered  for 
such  an  act. 

5.  The  ruling  of  the  court  required  the  jury 
I  to  find  that  the  defendant  put  in  the  aqueduct 
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nod  withdrew  tbe  water  without  the  plaintiff's 
consent.  When  the  charge  was  finished,  tbe 
defendant  had  no  right  to  single  out  particular 
drcumstances  tending  to  show  consent,  and  re- 
quire the  court  to  comment  on  them  specially. 
Whether  the  plaintiff's  making  no  objection  to 
tlie  aqueduct,  and  afterwanls  using  water 
from  it,  if  proved,  would  have  amounted  to 
anytiiing  more  than  evidence  from  which  the 
jury  might  have  inferred  consent,  we  need  not 
coiuider.  The  counsel  for  the  defendant  argues 
that  the  question  should  have  been  submitted 
to  the  jury,  but  his  request  was  for  a  ruling 
th^  the  supposed  facts  were  a  bar  as  matter  oi 
hiw. 

EnqttioM  nutainnd. 


Mary  A.  OLSON 
CITY  OF  WORCESTER. 

1.  A  town  or  dty  is  liable  for  an  Injury 
caused  by  a  defect  in  a  way*  if  the  in- 
jury mignt  have  been  prevented  by  rea- 
sonable care  and  diligence,  and  if  it  had 
reasonable  notice  of  the  defect  or  might 
have  had  notice  by  the  exercise  of 
proper  care  and  diligence. 

2.  Where  a  defect  is  produced  by  some 
known  permanent  cause  which  would 
naturally  create  it,  the  existence  of  such 
cause  may  properly  be  considered  by 
the  jury  in  determining  whether  the  oi- 
floers  OI  the  town  or  city  had  notice  or 
might  have  had  notice  of  the  defect  by 
the  exercise  of  proper  care  and  dili- 
gence. 

(Woroeeter — FOed  October  32, 1888.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  for  injuries  sustained  1^  a 
fall  on  a  public  street  of  the  defendant  city. 
At  the  trial  in  the  fniperior  court  b^ore 
Knowlton,  J.,  the  plaintiff  offered  evidence 
tending  to  show  that  there  was  a  ridge  or  ac- 
nnmulation  of  ice  on  which  she  fell,  extend- 
ing over  the  sidewalk  from  the  outlet  of  a 
witer  conductor  which  reached  from  tbe  eaves 
of  an  adjacent  buildiog  to  tbe  sidewalk,  and 
which  emptied  its  water  upon  tbe  sidewalk, 
and  had  been  there  a  long  time.  The  plain- 
tiffs  evidence  further  tended  to  show  that  it 
bad  snowed  and  rained  within  two  or  three  days 
prior  to  the  accident,  which  tiappened  in  the 
evening,  and  that  it  bad  been  wet  the  day  pre- 
vious, a  sUght  snow  on  tbe  day  of  the  aiccl- 
dent,  and  tbe  weather  bad  grown  colder  so  as 
to  freeze  during  tbe  latter,  ^rt  of  that  day  and 
evening.  There  was  also  evidence  tending  to 
diow  tliat  tbe  ridge  or  accumulation  of  ice 
had  existed  for  three  or  four  days  prior  to  tbe 
time  of  tbe  accident,  substantially  as  it  was  at 
tbelimeof  theaccident.  Thejuiy  foundforthe 
plaintiff,  and  the  defendant  alleged  exceptions. 
Mr.  Frank  P.  Oonldine,  lor  defendant : 
Tlie  phrase,  *'or  might  Save  had  notice 
thereof  by  the  exercise  of  proper  care  and  dil- 
igence," in  the  Statute  of  1877,  chap.  384,  %  2 
(Pub.  Stat.  chap.  BH,  %  26),  did  not  add  anv- 
thing  to  the  niMnlng  of  the  statute  prerfondy 
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in  force,  in  respect  to  the  notice  of  a  defect 
necessary  to  hou  a  town  or  dty,  or  other  per- 
son or  corporation,  made  liable  for  the  condi- 
tion of  a  public  way. 

The  uew  statute  expressed  what  tbe  court 
bad  held  to  be  implied  in  the  old  one. 

Donaldson  v.  Bo^on,  16  Gray,  508,  Sll; 
Howe  V.  LoweU,  101  Mass.  99;  uarriman  v. 
Boston,  114  Mass.  241,  248;  Moniee  v.  Lynn, 
119  Mass.  278;  W/iiteheady.  Loteell.  124  Mass. 
281:  Fotter  v.  Bottan.  127  Mass.  290. 

In  various  cases  the  court  has  held  that  the 
evidence  must  tend  to  show  notice  of  the  iden- 
tical defect,  and  that  evidence  that  there  was 
another  defect,  which  was  the  cause  of  the 
principal  defect,  and  which  the  defendant 
knew  of,  is  not  sufficient. 

Danaldton  v.  Boston,  vbi  tupn;  .fiwnm  v. 
Abingion,  103  Mass.  536;  BUlingt  v.  Worceiter, 
103  Mass.  839;  Monietv.  Lynn,  131  Mass.  44% 
8.  a  134  Mass.  165, 171. 

And  tbe  necessary  implication  of  these  cases, 
if  not  tbe  proposition  aqjudicated  by  them,  bi 
that  evidence  of  knowledge  of  such  previously 
existing  and  causing  defect  is  not  competent, 
as  tending  to  prove  knowledge  of  tbe  princi- 
pal defect. 

BiUingt  v.  Woreetter,  uW  eupra. 

Tbe  Statute  of  1877,  chap.  284,  3,  does 
modify  the  liability  of  towns. 

See  Pmt  v.  Botton,  141  Mass.  189. 

Mr.  David  nanninst  Jr.«  for  plaintiff  : 

Under  tbe  statute  the  aefendant  would  l>e 
liable  for  damage  caused  \tv  the  defect,  if  it 
1  had  "reasonable  notice"  oi  the  defect  "or 
might  bave  had  notice bytbeexerciseof proper 
care  and  diligence." 

Pub.  Stet.  chap.  52,  g  18. 

Tbe  clause  in  Pub.  Stat.  chap.  62,  g  18,  "or 
might  bave  bad  notice  thereof  by  the  exercise 
of  proper  care  and  diligence  on  their  pari,"  is 
much  broader  and  more  comprehensive  than 
the  words  preceding  it,  "  reasonable  noUce  of 
the  defect.  It  was  substituted  for  the  clause 
in  Gien.  Stat.  chap.  44,  ^  23,  "  or  if  the  same 
had  existed  for  the  space  of  twenty-four  hours 
previous  to  the  occurrence  of  the  injury  or 
damage,"  and  bases  the  liability  of  the  defend- 
ant "  upon  the  rules  of  reasonable  care  upon 
which  individual  Uabtli^  usually  Aegeam^' 

BiUingt  v.  Woraater,  108  Mass.  8^. 

Morton,  Oh.  J.,  delivered  the  opinion  of 

tbe  court: 

By  the  existing  statutes,  a  town  or  city  is  li- 
able for  an  injury  caused  by  a  defect  in  a  way 
if  tbe  injury  might  have  been  prevented  by 
reasonable  care  and  diligence  on  the  pari  of 
the  town  or  city,  and  if  the  town  or  city  had 
reasonable  notice  of  the  defect  or  might  have 
had  notice  thereof  by  the  ezendse  of  proper 
care  and  diligence  on  their  part.  Pub.  Stat, 
chap.  53,  §  18. 

The  degree  of  diligence  required  of  officers 
of  a  town  or  city  m  watching  the  way  and 
guarding  against  defects  depends  in  some 
measure  upon  the  character  of  the  way.  If 
there  are  known  causes  in  operation  likely  to 
produce  a  defect  in  tbe  way,  the  diligence  re- 
quired Is  greater  than  might  be  sufficient  under 
other  conditions.  It  is  reasonable  that  the  of- 
ficers should  keep  a  more  watchful  eye  over 
such  a  way,  In  order  to  guard  againM  danger. 
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When,  therefore,  a  defect  is  produced  by  some 
known  permanent  cause,  wbicb  would  natur- 
ally create  tbe  defect,  tbe  existence  of  such  cause 
may  properly  be  considered  by  the  jury  in  de- 
tennioing  whether  tbe  officers  of  the  town  or 
city  might  have  had  notice  of  the  defect  by 
the  ezerdBc  of  proper  care  and  diligence. 
Pott  V.  Bo^,  141  Mass.  180.  In  the  case  at 
bar  the  defect  was  a  ridge  of  ice,  extending 
over  the  sidewalk  from  uie  outlet  of  a  water 
conductor  upon  a  building  adjacent  to  tbe 
sidewalk,  which  emptied  its  water  upon  the 
sidewalk  and  had  been  tliere  for  a  long  time. 
Tbe  conductor  was  likely  to  produce  the  de- 
fect complained  of,  and  the  court  rightly  ruled 
that  the  jury  might  take  intoconsiderauon  the 
existence  of  the  conductor  in  connection  with 
the  time  tbe  defect  had  existed  as  bearing  upon 
the  question  whether  tbe  city  bad  notice  or 
.might  have  had  notice  of  the  defect  by  tbe 
exercise  of  proper  care  uid  diligence. 
Bhsceptiom  overruled. 


Johanna  Sopbie  ODEWALD 
t>. 

Charles  H.  WOODSUM. 

In  a  bartardy  proeeedlnir.  fa.ct8  being 
shown  which  Indicate  improper  inter- 
course between  the  plaintiiT  and  a  third 
person  about  the  date  the  defendant  is 
charged  therewith,  evidence  which 
tends  to  show  that  such  intercourse  oc- 
curred between  the  same  parties  in  the 
previous  month  is  admissible  within 
the  discretion  of  the  oourt. 

(Piled  October  22, 1888.) 

ON  plointifl's  exceptions.  Overruled. 
Complaint  under  Pub.  Stat.  chap.  86,— 
the  Bastardy  Act. 
The  facts  appear  in  the  opinion. 
Mr.  Wm.  H.  Brooks,  for  plaintiff: 
The  real  purpose  and  tendency  of  the  evi- 
dence of  what  happened  m  the  early  port  of 
September  preceding  the  birth  of  the  child 
was  to  show  tbeexistence  of  improper  relations 
between  the  plaintiff  and  Lawson,   This  evi- 
dence was  inadmissible  upon  tbe  trial  of  the 
romplaint  for  bastardy. 
Eddy  V.  9ray,  4  Allen,  485. 
Even  if  the  evidence  bad  been  confined  within 
a  period  of  less  than  ten  calendar  months  be- 
fore the  birth  of  the  child,  it  should  have  been 
excluded. 

Clemettt  v.  EinAaU,  98  Mass.  885;  MrOoney 
V.  Piper,  105  Mass.  238. 

It  would  not  seem  that  the  evidence  of  what 
happened  between  tbe  plaintiff  and  Lawson  in 
the  early  part  of  September  was  admissible,  as 
tending  to  show  illicit  intercourse  between 
them  in  the  foUowiiur  October.  If  this  testi- 
mony was  iQadmisdSle  in  one  of  these  cases, 
and  offered  for  both,  it  shoiddelth^baTeb^ 
excluded  or  limited  to  the  particular  case  for 
which  it  was  admissible. 

PhiUim  V.  Hoyle,  4  Gray.  568. 

Mr.  Oeorg>e  M.  Steajou,  for  defendant: 

Tbe  former  relations  of  plaintiff  and  Lawson 
tended  to  throw  light  on  the  transactions  of 
October. 
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Beer»  v.  Jaekman,  103  Mass.  192,  and  cases 
cited. 

It  was  in  the  discration  of  the  court  to  admit 
prior  acts  of  familiarity  on  her  part  with  other 
parties  claimed  to  have  been  tbe  father  of  the 
child  by  the  respondent,  to  show  "tbe  disposi- 
tioD  of  the  parties,  and  the  character  of  the  re- 
lations between  them,"  and  tbe  reception  or 
rejection  of  such  evidence  lUffords  no  ground  of 
exception. 

Parker  v.  Dudley,  118  Mass.  602. 

Morton,  Gh,  J. ,  delivered  tbe  oinn ion  of  tbe 
court: 

The  plaintiff  testified  that  tbe  defendant  be- 

S)t  her  with  child  in  October.  Thedefenduit 
troduced  evidence  tending  to  show  that  In 
October  one  Lawson  spent  part  of  an  evening 
with  the  plaintifT  under  circumstances  which 
naturally  excite  suspicion  of  improper  relations 
between  them.  As  bearing  upon  the  question 
whether  Lawson  and  tbe  plaintiff  there  bad 
sexual  intercourse  with  each  other,  it  was  com- 
petent for  the  defendant  to  show  the  previous 
relations  between  them,  and  for  this  purpose 
the  evidence  that  in  the  preceding  September 
the  plaintiff  and  Lawson  bad  an  interview  un- 
der suspicious  circumstances  was  admissible 
within  the  discretion  of  the  court.  Becrt  v. 
Jaekman.  103  Mass.  192. 

The  other  exception  taken  at  the  trial  was 
not  insisted  on,  and  we  treat  it  as  waived. 
Ehteeptiom  override 


Geoige  H.  HOSMER  et  of. 

V. 

James  OROAT. 

DeelaMtions  of  defendant,  contained 
in  letters  signed  by  him  and  mailed  by 
his  order,  which  directly  contradict  his 
testimony  on  the  trial,  are  admissible 
in  evidence  against  him,  although  the 
lettersare  not  addremedtotbe  plaintiff. 

(Filed  October  2B,188S.) 

ON  defendant's  exceptions.  Overruled. 
Action  brought  upon  an  account  for  goods 
sold  and  delivered  by  the  plainti&,  shoedealers 
in  Boston,  to  one  John  Lee,  ageut  a  retail  d«d- 
er  in  New  Bedford.who.  it  was  claimed,  was  tbe 
authorized  agent  of  tbe  defendant.  It  appeared 
in  evidence  that  the  defendant  bad,  prior  to 
May  26,  1888,  been  doing  business  with  said 
John  Lee  as  agent  for  bis  wife,  Jane  F.  Lee,  and 
had  given  him  credit,  and  on  said  date  had  an 
account  open  on  his  books  with  him  as  "John 
Lee,  agent,"  the  form  of  which  account'  was 
never  changed;  that  on  May  25, 1883,  at  there- 
quest  of  Lee,  defendant  went  to  plaintiffs'  store 
and  had  a  conversation  with  one  of  the  plain- 
tiff firm,  and  it  was  claimed  by  plaintiff  that 
defendant  in  this  conversation  represented  him- 
self as  being  the  principal  of  John  Lee,  agent, 
and  that  all  goods  sold  John  Lee,  agent,  he,  de- 
fendant, would  be  personally  responsible  for. 

It  was  claimed  by  defendant  that  in  his  con- 
versation he  merely  explained  to  the  plaintiffs 
the  resources  of  Lee  as  aeent,  and  denied  that 
he  represented  that  he  had  an  interest  in  Lee's 
budneas. 
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The  plain  tiffs,  under  defendant's  objection, 
oflaed  evidence  <rf  a  suit  brought  in  the  Third 
Mstrict  Court  of  Bristol  Countj  against  one 
Beauchamp  for  goods  sold  by  Lee,  agent,  and 
that  said  suit  was  brought  in  the  name  of  de- 
fendant. 

There  was  some  testimony  tending  to  show 
that  the  two  paper  writings  marked  "A"  and 
"B"  were  written  by  order  of  defendant,  and 
mailed  by  bis  order,  and  defendant  admitted  on 
cross  eumination  that  paper  "  C"  was  written 
by  him  and  sent  to  the  Bureau  of  Credits.  The 
jury  returned  a  verdict  for  plaintiffs,  and  de- 
fendant alleged  exceptions. 

Paper  A  was  as  follows : 

"  New  Bedfoid,  10,  SI,  '8a 

Winch  Bros. 

Gentlemen, — Yours  received  in  regards  John 
Lee  standing.  I  will  say  be  is  my  agent  here 
in  Hew  Bedford,  and  you  may  let  him  have 
what  goods  he  wants  until  you  bear  from  me 
to  the  contrary.       Yours  respectfully, 

James  Qroat. 

P.  8.  I  answered  your  letter  Saturday  last. 
I  don't  see  why  yon  did  not  get  it;  it  may  have 
miscarried." 

I^per  B  was  as  follows : 

"  New  Bedford,  10-36,  '88. 
Gtentlemen, — What  Mr.  Lee  stated  to  you  is 
correct;  he  is  my  agent  in  New  Bedford,  and 
in  regards  to  the  amount  ot  goods  he  wants,  let 
him  have  what  he  wants  until  you  bear  from 
me  to  the  contrary.  Youra  respectfully, 
.  Junes  Qroat." 

Paper  C  was  as  follows : 

"August  33,  1888, 

Bureau  of  Credits. 

Sirs, — [  received  your  letter  inquiring  if  I 
was  respooable  for  John  Lee  bills, — I  am  at 
present.  If  there  is  any  tiiat  is  not  paid  when 
due,  send  me  word,  ana  oblige, 

Tour  Mend,  James  Oroat." 

Mmn.  Walter  ClUford  and  WiUUm  K. 
Bntler,  for  defendant. 

Mmn.  Hosea  M.  Knowlton  and  Arthar 
E.  Perry,  for  plaintiffs  : 

In  this  case  the  plaintiffs  sought  to  charge  the 
defendant  as  the  proprietor  of  the  store  and  of 
the  business  carried  on  by  John  Lee  as  agent. 
The  defendant  denied  this:  and  so  arose  the 
whole  issue  in  this  case.  There  can  be  no  ques- 
tion of  the  competency  of  such  evidence  upon 
the  main  issue  of  the  case.  Athough  the  pre- 
Hiding  justice  admitted  it  "  for  the  purpose  of 
coDtraoicting  the  defendant's  testimony,"  vet 
if  itwasadimsdble  for  any  purpose,  the  vvrdict 
must  stand. 

Packer  v.  Loekman,  115  Mass.  73  ;  Howe  t. 
Sap,  118  Mass.  88;  Sweettery.  Batet,  117  Mass. 
466;  Mdodif  v.  Sa6£n,  0  Cusb.  505 ;  Earte  v. 
Earle,  11  Allen,  1. 

Even  for  the  purpose  of  contradicting  the  de- 
fendant's testimonv,  the  letters  were  admissi- 
ble because  "in  their  spirit  and  general  pur- 
prat  they  were  in  conflict  with  the  testimony." 

Book  V.  tf«ora0, 108  Maw.  S24 ;  Biee  v.  JVem 
Bm^  Marine  Ins.  Oo.  4  Pick.  439. 

The  defendant's  objection  to  ttie  tetters  that 
the;  did  not  appear  to  be  mailed  was  not 
wund. 

Bett  V.  Umith,  99  Mass.  617. 
HAse. 


Per  Curiam  t 

The  plaintiffs  put  in  evidence  tending  to 
show  Uiat  in  May,  1883,  the  defendant  in- 
formed them  that  Lee  was  his  agent,  and  au- 
thorized them  to  sell  to  Lee  upon  bis,  the  de- 
fendant's, credit.  After  this  they  sold  the  bill 
of  goods  sued  for.  The  defendant  testified  that 
Lee  was  never  hia  agent,  that  bis  only  relation 
to  Lee  was  that  of  a  creditor,  and  that  this  re- 
lation remained  the  same  after  May,  1883,  as 
before,  and  that  he  had  never  stated  otherwise 
to  anyone. 

It  is  clear  that  the  three  letters  of  which 
copies  are  annexed  to  the  bill  of  exceptions  are 
in  direct  contradiction  to  his  testimony.  They 
were  signed  b^  the  defendant  and  mailed  by 
his  order.  It  is  immaterial  that  they  are  not 
addressed  to  the  plaintiffs.  They  contain  dec- 
larations by  the  defendant  which  directly  con- 
tradict his  testimony,  and  were  clearly  admis- 
sible. The  exceptions  taken  to  the  admisdbil 
ity  of  evidence  that  writ  was  brought  by  the 
defendant  to  recover  for  goods  sold  hy  Lee,  In 
September,  1884,  is  not  insisted  on,  ana  we  treat 
it  as  waived. 

Exeeptiont  overruled. 


COMMONWEALTH  of  Massachusetts 

p. 

Chester  A.  SAWYER  et  at. 

On  the  trial  of  an  indictment  for  an  m- 
Mkolt  upon  a  public  officer,  evidence 
tendli^  to  show  that  defendants  were 
watching  for  the  officer's  appearance 
and  assaulted  him,  and  their  admissions, 
are  proper  to  submit  to  the  jury,  from 
which  they  may  infer  that  defendants 
knew  that  the  person  assaulted  was  an 
officer  and  was  in  the  discharge  of  bis 
duty. 

(Woroeeter  FUed  October  22, 1686.) 

ON  defendants'  exceptions.  Overruled. 
Indictment  charging  the  defendants  with 
a  joint  assault  on  one  Appleton  D.  Parmenter, 
he  being  at  the  time  of  said  assault  a  police  of- 
ficer of  the  town  of  Berlin,  in  the  due  and  law- 
ful execution  of  his  office.  At  the  trial  the  evi- 
dence offered  on  behalf  of  the  government  was 
substantially  as  follows: 

Appleton  D.  Parmenter  testified  that  he  was 
a  special  police  officer  of  the  town  of  Berlin, 
appointed  June  9,  1886;  that  he  was  patrolling 
the  highway  in  said  Berlin  a  little  after  nine 
o'clock  F.  H.,  Sunday,  July  18,  1886,  in  com- 
pany with  Leonard  W .  Brewer,  another  police 
officer  of  said  town;  that  when  said  Brewer 
and  he  were  at  a  point  in  the  highway  opposite 
the  hotel  of  one  Sydney  I.  Llscomb,  said  Par- 
menter was  accosted  by  said  Liscomb  and  asked 
if  he  had  business  in  said  Liscomh's  hou8e,and, 
before  anything  further  was  said,  said  Liscomb, 
addressing  Brewer,  said  with  an  oath  "  or  you 
either,"  and  immediately  struck  Brewer;  where- 
upon said  Brewer  and  said  Liscomb  clinched 
and  engaged  in  a  strug^e. 

Thereupon  said  Parmenter  advanced  toward 
the  combatants  to  assist  said  Brewer,  and  the  de- 
fendant 8aTtwel1,wbo  had  not  before  been  seen 
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or  beard,  exclaimed '  'Hold  on  there,  Parmenter, 
don't  strike  hfm."  Immediately  after  this  ex- 
clamation the  defendant  Burke  pultud  said  Par- 
menter by  the  coat  collar  andlieldbim  while 
the  defendant  Sawyer  struck  him,  and  some  one 
of  the  defendants  grabbed  bis  billy,  which  he 
had  drawn  in  asaistlne  Brewer.  The  night  was 
dark  and  rainy,  but  a  light  shone  on  toe  scene 
from  the  said  hotel;  the  defendants,  however, 
were  not  seen  or  heard  till  they  accosted  and 
obstmcted  said  Parmenter  as  aforesaid.  Each 
defendant  appeared  separately,  and  said  Apple- 
ton  recogniz^  each  at  the  time  of  his  appear- 
ance. 

Leonard  W.  Brewer  testified  that  he  lived  in 
Berlin,  was  a  special  police  officer  appointed 
lust  after  Mr.  Parmenter,  and  was  wito  him  at 
Liscomb's  on  the  night  of  July  18,when  he  was 
assaulted.  Brewer  described  the  assault  sub- 
stantially as  testified  to  by  Parmenter, 

Arthur  A.  Staples  testined  that  he  was  at  the 
postofflce  in  Berlin  after  this  trouble,  and  there 
beard  the  defendant  Sartwell  tell  one  Moore 
that  be  took  the  billy  from  Parmenter,  and  that 
Butte  held  I^trmenter  and  Sawyer  struck  him. 

There  was  also  evidence  tending^ to  show 
that  among  the  duties  for  which  Parmenter 
and  Brewer  were  appointed  was  the  surveil- 
lance of  Liscomb's  house,  which,  without  be- 
ing a  licensed  inn,  was  a  place  of  common  re- 
sort; that  defendant  Sartwell  came  from  said 
house  immediately  after  Liacomb  accosted 
Brewer,  as  before  stated,  and  that  defendants 
had  lived  in  the  town  many  years,  knew  Par* 
menter  and  Brewer  well,  and  were  well  known 
by  them.  This  was  substantially  all  the  evi- 
dence offered  by  the  ^vemment. 

The  defendants  testified  in  their  own  behalf 
and  offered  the  evidence  of  other  witnesses,  all 
of  which  tended  to  show  that  the  defendant 
Burke  was  elsewhere  at  the  time  of  the  alleged 
assault  The  defendants  Sawyer  and  Sartwell 
admitted  beln^  in  the  vidnity  at  the  time,  but 
denied  assaulting  said  Parmenter  or  knowing 
that  the  person  assaulted  was  an  officer. 

The  other  evidence  ofifcred  by  the  defense  is 
not  material  In  chamng  the  jury  the  court, 
after  defining  an  assault  and  instructing  them 
as  to  what  constituted  an  assault  upon  an  of- 
ficer, in  a  way  not  excepted  to  further,  ruled 
that  the  jury  might  infer  from  the  evidence 
aforesaid  that  the  defendants  knew  that  Par- 
menter was  an  ofBcer,  as  alleged  in  the  indict- 
ment, and  that  he  was  in  the  lawful  execution 
of  his  office,  and  that  the  jury  might  return  a 
verdict  of  guilty  of  the  full  charge. 

The  jury  returned  a  verdict  of  not  guilty  as 
to  Burke,  and  a  vOTdict  of  guilty  as  to  Sawyer 
and  Sartwell,  and  two  last  named  defendants 
alleged  exceptions. 

Mr.  Edj^ar  J.  Shermaa,  Atty-Qcn. ,  for 
the  Commonwealth: 

The  evidence  was  ample  to  sustain  the  in- 
structions given  by  the  presiding  judge. 

Gomtnonweait/t  v.  £ennedp,  1S6  Mass.  153; 
Commonwealth  v.  CooUy,  0  Gray,  860;  Oommon- 
wealth  v.  Hurlen,  99  Mass.  488. 

Moan.  John  W.  Corcoran  and  Herbert 
Parker,  for  defendants: 

The  circumstances,  taken  all  together,  giving 
them  their  reasonable  and  just  weight  and  no 
more,  should  to  a  moral  certainty  exclude 
every  hypothesis  of  innocence. 
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Commanweal^  t.  WOtter,  5  Cusb.  819. 

There  must  have  been  evidence,  direct  or  cir- 
cumstantial, within  the  limitations  of  the  nik 
above  cited,  showing  beyond  a  reasonable 
doubt  a  knowledge  on  the  part  of  the  defend- 
ants of  the  official  cliaracter  and  acts  of  Par- 
menter. Want  of  this  kind  of  evidence  could 
not  be  supplied  by  inference  or  conjecture. 

Commontcealth  v.  Mason,  12  Allen,  180. 

Gardner,./.,  delivered  the  opinion  of  the 

court: 

The  bill  of  exceptions  does  not  state  that  Ap- 
pleton  D.  Parmenter,  the  officer  assaulted,  wu 
a  constable.  The  indictment  alleges  that  he 
was  a  constable,  and  if  such  officer,  he  must 
have  been  elected  at  tbe  annual  town  meeting. 
Pub.  Stat.  chap.  37,  §  78. 

It  appears  by  the  bill  of  exceptions  that  he 
was  appointed  a  siiecial  police  officer  of  the 
town,  among  other  things,  for  the  surveillanoe 
of  the  hotel  of  Sidney  L.  Liscomb.  If  he  was 
a  constable  he  acquired  no  additional  authori^ 
from  bis  appointment  as  police  officer,  forsut^ 
officer  may  have  any  or  aU  the  powers  of  eoa- 
stables,  except  the  power  of  serving  civil  pro- 
cess.  Pub.  Stat.  chap.  27,  g  83. 

If  Parmenter  was  a  constable,  the  jury  might 
infer  from  the  time  and  manner  of  his  election, 
and  from  the  fact  that  the  defendants  had 
lived  in  the  town  many  years  and  knew  Par- 
menter and  Brewer  and  were  well  known  br 
them,  that  THuTnenter  was  a  constable,  and, 
from  the  evidence  reported,  that  he  was  in  the 
lawful  execution  of  his  office. 

If  Parmenter  was  not  a  constable,  but  was  « 
special  police  officer  appointed  bjr  the  select- 
men for  tbe  performance  of  special  duty,  we 
think  tliat  the  instructions  ^ven  to  the  jury 
were  correct.  There  was  evidence  tending  to 
show  that  tbe  defendants,  with  Liscomb,  were 
watching  for  the  appearance  of  Brewer  and 
Parmenter,  and  that,  when  these  officers,  in 
the  performance  of  their  duty,  came  op[>osite 
the  house  of  Liscomb,  th^  were  assaulted 
the  defendants,  and  the  biuy  of  Parmenter  was 
wrested  from  his  hands. 

The  acts  of  the  defendants,  the  manna  b 
which  Brewer  and  Parmenter  were  accosted, 
the  declarations  and  admissions  of  the  defend- 
ants at  tbe  trial ,  their  knowled^  of  Parmenter, 
the  fact  that  the  house  of  Liscomb  was  unli- 
censed and  a  place  of  common  resort,  and  that 
Parmentcr's  duty  as  an  officer  was  to  watch 
it,  were  facts  which  were  properly  submitted 
to  the  jury,  and  from  which  the  jury  might  in- 
fer "  that  the  defendants  knew  that'l^ainenter 
was  an  officer  as  alleged  in  the  indictment,  and 
that  he  was  in  the  lawful  execution  of  his 
office."  Gommonweaith  v.  Kenjiedy,  1S6  Haas. 
152;  Oommonmaith  v.  HuHe^,  99  Mass.  438. 

ExeefHon*  oeemtled. 


COHHONWEALTH  of  Maaaachuaetts 

John  MOLTER. 

1.  Upon  a  complaint  for  aellinff  iotoxi- 
cating  liquors  on  the  Lora*a  Day. 
where  there  is  evidence  tending  to  show 
saoh  sales,  if  the  defendant  Teues  upcm 
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his  license  for  a  defense,  it  is  for  him  to 
show  that  the  pemnu  to  whom  the 
sales  were  made  were  sneata  who  re- 
sorted to  his  hcAue  for  food  and  lodging. 
2.  If  the  eroaa  examination  of  a  witness 
eoiitra.dicta  or  qualifies  his  statements 
in  his  direct  examination,  it  is  for  the 
jury  to  say  which  they  believe. 

(Worcester  Filed  October  SS,  1886.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  against  the  defendant  for  an  ille- 
gal sale  of  intoxicating  liquor  ou  the  fourth  day 
of  July,  A,  D.  1886,  the  same  being  the  Lord  e 
day,  to  some  person  to  the  complainant  un- 
known. At  the  trial  in  the  superior  court,  on 
amxial,  before  Blodgett,  J.,  me  gOTemment 
offered  one  Van  B.  Kenner  as  a  intness,  who 
testified  substantially  as  follovra:— 

"I  know  a  place  in  Clinton,  kept  by  John 
Molter,  on  Main  Street ;  sign  is  '  Railroad 
Restaurant.'  Between 7 and  7.80  o'clock,  p.  h. 
on  Sunday,  July  4.  I  stopped  on  platform  of 
Itailroad  Station,  in  sight  of  Molter's  place. 
There  are  two  doors  opening  from  the  place 
<tf  business  aforesaid  on  to  the  street;  one  leads 
into  tbe  restaurant,  the  other  to  the  bar  room; 
the  door  to  the  former  was  open;  people  were 
going  in  thereat,  and  I  followed.  I  passed 
through  the  restaurant  and  into  the  bar  room. 

"There  is  a  settee,  and  some  chairs  are  before 
the  bar;  four  or  five  men  were  in  the  room; 
a  man  was  behind  tbe  bu*;  some  one  odled  for 
lager  beer;  Mr.  Molter  was  behind  the  bar;  he 
serred  the  liquor,  and  I  saw  two  payments 
made.  This  bar  room  faces  the  street  and 
there  comes  pretty  close  to  the  window;  one 
could  see  right  in  from  the  street;  it  was  day 
light;  saw  bar,  and  fixtures  behind  bar,  such  as 
bottles  and  the  like;  bar  is  15  feet  long;  t>efaind 
the  bar  are  shelves;  saw  no  one  come  into  or 
go  out  of  b«>  room  1^  front  door;  there  were 
quite  a  number  of  persons  In  the  restaurant, 
sod  four  or  five  in  bar  room.  I  think  the  man 
behind  the  bar  was  called  John,  but  I  am  not 
positive;  this  Is  my  imprcs^on." 

On  cross  examination  the  witneas  testified  that 
in  the  lower  court  he  testified  that  he  could  oot 
idoitify  the  man  behind  the  bar;  that  he  could 
not  DOW  Identify  him,  and  that  he  cannot  now 
identify  the  defendant  or  anyone  in  the  bar 
room  or  restaurant.  He  fnruer  testified,  on 
cross  examination:  "I  saw  two  different  per- 
sons make  payments.  I  tbfaik  there  were  two 
or  three  persons  in  the  bar  room  when  I  went 
in;  I  went  in  with  two  or  three  other  persons; 
I  could  not  say  which  party  paid  for  tbe  beer. 
As  aotm  as  I  saw  the  payments  I  went  out. 
No  one  q>oke  to  me;  I  spoke  to  no  one." 

Abbot  A.  Jenkins,  a  deputy  sheriff  residing 
in  Clinton,  was  called  by  tbe  government,  and 
testified  that  John  Molter  kesps  a  small  hotel 
and  r^taurant,  called  tbe  Railroad  Restau- 
rant; there  is  a  bar  room  on  the  premises,  and 
it  is  quite  a  good-sized  place.  The  govern- 
ment offered  a  license  of  the  first  class  under 
Pub.  Stat.  chap.  100,  and  an  innholder's 
license,  to  do  business  at  the  said  Railroad 
House.  Both  of  said  licenses  were  issued  to 
thedefoidantonoraboutMay  1.  1886.  This 
ms  snbstanttally  all  the  evidence  in  the  case, 
sod  the  government  rested. 


The  defendant  offered  no  evidence,  but  re- 
quested  the  court  to  rule  that  upon  tUs  evi- 
dence the  defendant  could  nut  be  convicted. 

The  court  declined  so  to  rule,  but  did  rule 
that  there  was  evidence  upon  which  the  de- 
fendant might  be  convicted. 

To  this  ruling  and  refusal  to  rule  the  de- 
fendant excepted.  The  court  then  submitted 
tbe  case  to  tbe  jury  under  instruction,  to  which 
no  exception  was  taken.  The  luty  returned 
a  verdict  of  guilty,  and  the  deiendant,  being 
aggrieved,  excepte  and  pra^  that  his  excep- 
tions be  allowed. 

Metara.  John  W.Corcoranand  Herbert 
Parker,  for  defendant: 

Unless  the  evidence  be  such  as  to  exclude 
every  reasonable  tlieory  of  the  defendant's  in- 
nocence, the  jury  cannot  by  any  inference  or 
c^ectuie  from  evidence  find  the  defendant 

CommonweaUh  v.  Maton,  12  Allen,  184. 

The  burden  was  upon  the  government  to 
establish  the  fact  that  tbe  person  who  made  the 
sale  was  the  defendant  or  bis  duly  authorized 
agent.  Probability  of  guilt  Is  not  sufficient. 
The  jury  are  to  be  satisfied  beyond  a  reason- 
able doubt  of  all  tbe  facts  necessary  to  estab- 
lish the  guilt  of  the  accused.  And  this  by  evi- 
dence submitted  at  the  trial. 

Commonvtealth  v.  Jfa«m,12  Allen,  186. 

The  burden  was  upon  tbe  government  to 
satisfy  the  jury  beyond  any  reasonable  doubt, 
upon  evidence,  that  the  safe  did  not  come  with- 
in the  protection  of  the  licenses  which,  prima 
fade,  made  the  Sieged  sale  upon  winch  the 
government  relied  presumably  a  lawful  one. 

awnmona>eoi(A  v.  MttxwM,  2  Pick.  139. 

The  provisions  of  Pub.  Stat.  chap.  214,  §  12, 
require  the  defendant  relying  on  a  license  to 
produce  one  "broad  enough  to  authorize  the 
particular  acts  complained  of"  {Omvianwealth 
V.  Bafferty,  133  Mass.  574),  which,  in  this  case, 
is  a  mere  sale  of  Uquor  on  the  Lord's  day. 
This  statute,  from  its  penal  nature,  and  being 
in  derogation  of  rights  of  a  defendant,  is  to  be 
construed  most  stnctly. 

Under  the  provisions  of  this  statute  the  obli* 
gation  upon  tbe  defendant  has  been  defined  by 
oiu*  covat  as  follows:  "When  acts  apparently 
criminal  liave  been  proved  In  support  of  an 
indictment,  and  the  defendant  relies  upon  a 
license  in  justification,  tbe  du^  rests  upon  him 
of  proving  a  license  which  is  broad  enough  to 
authorize  the  particular  acts  complained  of." 

Commonwetdth  v.  Rafferty,  188  Mass.  574. 

The  defendant's  licenses  are  "broad  enough" 
to  justify  this  particular  act  complained  of,  by 
proving,  by  their  terms,  that  a  sale  of  liquor 
on  the  Lord's  day  might  be  lawfully  made  by 
the  defendant  Upon  the  establishment  of  the 
defendant's  justification,  the  government  was 
required  to  prove  that  the  person  to  whom  the 
alleged  sale  was  made  was  not  a  guest  of  the 
licensed  house. 

Comnumweatth  v.  MoiBUieU,  wpra. 

Mr.  EAgmr  J.  Sherman,  Atty-Gm.,  for 
the  Commonwealth: 

That  the  evidence,  unexplained  or  uncontra- 
dicted by  defendant,  was  sufficient  to  warrant 
a  conviction  by  the  jury,  is  too  apparent  to  re- 
quire discussion. 

OmTiumwealth  v.  Oootidge,  188  Mass.  198; 
Ommonmidth  v.  Leighton,  140  Mass.  806 -, 
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OommonweaXth  v.  Fither,  138  Mass.  604;  Gom- 
inonteealth  v.  Mead,  140  Maaa  800;  Gmmon- 
aeeUth  v.  Peto,  186  Mus.  155. 

Morton*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

There  was  evidence  tending  to  show  Uut  the 
defendant  sold  Intoxicating  liquors  on  the 
Lord's  day,  as  alleged  in  the  comfdaint  He 
had  a  license  of  the  first  class  under  Pub.  Htat 
chap.  100,  and  an  Innholder's  license.  A  dep- 
uty sheriff  testified  that  the  defendant  kept  the 
hotel  and  restaurant  with  a  bar  room  in  it. 
One  witness  testified  to  seeing  several  sales  of 
liquor  made  by  the  defendant  behind  the  bar. 
If  his  cross  examiimtion  contradicted  or  quali- 
fied his  statements  in  his  direct  examination,  it 
was  for  the  jury  to  say  which  they  believed. 
Here  was  evidence  proper  to  be  submitted  to 
them.  If  the  defendant  relied  upon  his  license 
for  a  defense,  it  was  for  him  to  show  whether 
the  persons  to  whom  the  sales  were  made 
were  guests  who  resorted  to  his  house  for  food 
and  lodging.  CommonwealOi  v.  TbwU,  1S8 
HaHB.400. 

Exeopiiona  owrruUd. 


Madelia  £.  HATDEN 
r. 

Wflliam  M.  HATDEN  e$  al. 

1.  In  order  to  create  a  present  absolute 
riflfht  to  a  giftt  there  must  be  not  only 
an  intention  to  make  a  present  gUl, 

but  enough  must  be  done  in  execution  of 
such  intention  to  make  the  gift  com- 
plet«. 

2,  Held,  on  the  facts,  that  the  trustee  of 
Smith  GharitieH  did  not  intend  by  their 
vote  to  Bnrrender  a  note,  etc. ,  to  make  a 
present  gift  of  the  money  to  defendant, 
and  if  they  did  so  intend  they  did  not 
do  enough  to  make  a  completed  g^tt  to 
him,  no  surrenderor  tranMorof  the  note 
having  been  made. 

(Hampshire — FOed  October  21,  lfla6.> 

ON  plaintiff's  exceptions.  OverruM. 
Action  of  contract.  The  trustees  are  the 
Northampton  loetitiition  for  Savings  and  the 
Smith  Charities,  both  of  whom  were  dulv 
served  with  process.  The  Northampton  Insti- 
tutioo  answered  that  it  liad  no  funds  belonging 
to  defendant.  It  appeared  that  July  3, 1879,  the 
Institution  received  a  deposit  of  (500  from  the 
clerk  of  the  Smith  Chanties,  and  at  his  request 
the  book  issued  therefor  was  entitled  "  Wm.  M. 
Hayden,  payable  only  to  the  order  of  the  Smith 
Charities."  The  officers  of  the  Institution  did 
not  know  the  defendant,  and  he  never  had  any 
other  connection  with  the  bank,and  they  did  not 
know  whether  the  ^posit  was  made  directly 
or  indurectly  for  his  beneflt.  The  deposit  was 
both  made  and  withdrawn  by  the  Smith  Chari- 
ties. 

The  answer  of  the  trustees  of  the  Smith  Chari- 
ties set  forth  that  "they  are  incorporated  under 
the  laws  of  this  Commonwealth  to  carry  into 
effect  the  provisions  of  the  last  will  and  testa- 
ment of  Oliver  Smith,  Esquire,  decesised;  that 
by  the  provisions  of  said  will  material  to  this 
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case,  a  sum  of  money,  to  wit,  the  sum  of  $500, 
was  lent  by  the  trustees  of  said  Smith  Chuito 
to  the  principal  defendant,  and  that,  to  secure 
the  payment  of  said  sum  wfth  interest,  said  de- 
fendant gave  said  trustee  his  promissory  note, 
and  deposited  in  the  Northampton  InstitutioD 
for  Savings  the  sum  of  $500  as  coUatersl  seenri- 
ty  for  said  note;  that  the  principal  defendant 
having  complied  with  the  provisions  of  said 
will,  the  trustees  of  the  Smith  Charities,  in  pur- 
suance of  the  provisions  of  said  will,  voted  to 
cancel  and  give  up  said  note  to  said  prindpsl 
defendant;  that  this  vote  was  passed  by  them 
before  the  service  of  the  writ  upon  them  in  this 
action." 

The  trustees  of  the  Smith  Charities,  in  answer 
to  interrogatories  by  the  plaintiff,  stated  th&t 
the  note.g^ven  the  trustees  had  never  been  sur- 
rendered, and  further,  that  if  the  vote  and  rec- 
ord of  said  trustees  was  such  an  act  as  released 
any  claim  to  said  money  or  on  said  note, 
they  did  not  claim  any  interest  in  said  money, 
except  as  they  might  hold  it  for  said  Wilhun 
M.  Hayden  or  as  trustees  in  thissnit.  The  vote 
and  record  are  as  follows: 

"June  24,  18B4.  Voted  to  surrender  the  aip- 

Srentice  notes  of  Lewis  A.  Day  and  WilliaiD 
[.  Hayden,  Charies  H.  Waite  and  Oiwd  P. 
Smith,  they  having  paid  the  interest  punctually, 
and  the  trustees  l^mg  satisfied  that  they  wul 
make  good  use  of  the  money  in  the  future." 

The  note  was  as  follows: 
"$500.         Northampton,  June  27th,  1879. 

Value  received,  I,  William  M.  Hayden,  of 
Deerfield,  promise  to  pay  to  the  trustees  of  the 
Smith  CJharitifs.  or  their  order,  five  hundred 
dollars,  in  five  years  from  date,  or  on  demand, 
at  the  option  of  said  trustees,  at  any  time  with- 
in said  five  years,  with  Interest  anuaallx. 

William  M.  Hayden." 
The  answers  to  the  interroeatories  of  the 
plaintiff  to  the  trustees  of  the  Smith  Charities 
stated  that  at  the  time  they  deposited  said  $500 
with  said  Northampton  Institution  for  Savings, 
it  was  understood  that  interest  was  to  be  paid 
thereupon,  the  same  as  on  all  other  deposits  in 
said  Institution;  tliat  they  withdrew  the  sums 
of  $60.25  and  $25  as  lutocst  on  said  depoat. 
and  indorsed  them  at  the  times  of  drawing  Ukid 
respectively  on  the  note  given  by  Hayden;  at 
the  Ume  of  the  service  of  the  writ  there  was  due 
from  said  Northampton  Institution  for  Savings, 
as  interest  on  said  $500,  the  sum  of  $27.  lit; 
that,  if  interest  waa  not  paid  on  the  note  bf 
Hayden,  they  had  the  right  to  ai^ly  this 
amount  in  payment  thereof. 

The  court  ordered  the  Northampton'  Institu- 
tion for  Savings  and  the  trustees  of  the  Smitb 
Charities  to  be  severally  discharged,  and  the 
plaintiff  excepted. 
Mr.  John  B.  O'Donnell,  f or  phuntifl: 
The  trustees  of  the  Smith  Chanties  can  sue 
and  be  sued. 

JOOano  V.  Tnuteea  oj  8mi^  Okartiiea.  188 
Mass.  68. 

The  written  answers  of  the  trustees  are  con- 
sidered as  true  in  deciding  how  far  they  are 
chargeable.  And  neither  party  can  allege  or 
prove  any  fact,  except  sack  as  are  not  stated 
or  denied. 

Bomiek  v.  Ban.  99  Mass.  469;  Fav  v.  Sean. 
Ill  Mass.  154:  Olinton  Bank  v.  &^t,  126 
Mass.  586. 
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The  vote  by  which  the  trustees  of  the  Smith 
Charities  ordered  the  surrender  of  the  note 
makes  the  record  final  in  favor  of  the  defend- 
ant, and  thesecuritywasdischari^ofthelieD. 

Delano  T.  TmaUet  of  SmiA  Charitiet,  188 
Jdaas.  6S. 

Hit  is  daimed  that  saidtnisteesof  the  Smith 
Cbaritiee,  after  the  passage  of  said  vote,  had  no 
further  claim  upon  the  funds,  and  were  in  no 
way  responsible  to  the  defendant,  then  said  se- 
curity passed  directly  to  the  defendant  by  op- 
eration of  law,  and  is  attached  in  the  hands 
and  possession  of  said  Northampton  Institu- 
tion for  Savings,  and  said  Institutiou  should  be 
charged. 

Randall  v.  Way,  111  Mass.  506. 

Mr.  T.  O.  Spanldinff,  for  Nortliampton 
Institution  for  Savings,  defendant: 

If  parol  testimony  was  necessary  to  explain 
Ihe  meaning  of  the  vote  with  reference  to  other 
facts,  it  was  rightly  admitted  on  two  grounds: 
(1)  tu  explain  a  redtal  of  facts  (1  GreenL  Ev. 

238,  396  a);  <3)  to  show  the  custom  as  a 
peculiar  mode  of  doing  business  {Diddnton  t. 
Oay,  7  AUen.  86;  Siamng  v.  Baa,  107  Mass. 


C.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  relies  on  the  vote  of  the  trustees 
of  the  Smith  Chanties  passed  on  June  24, 1884. 
as  creating  an  ohligawn  to  the  prtnciral  de- 
fendant, of  which  he  mift^taraO  unueli.  The 
question  arises  out  of  the  somewhat  peculiar 
method  adopted  by  the  trustees  of  administer- 
ing their  trust,  in  respect  to  the  loan  to  the  de- 
fendant. Instead  of  lending  the  money  for  a 
fixed  term,  not  over  five  years,  during  which 
the  beneficiary  would  know  that  he  could  have 
the  use  of  it,  the  trustees  took  from  him  a  note 
pa^ble  in  five  years,  or  on  demand,  at  their  own 
option;  and  instead  of  making  a  loan  of  which, 
during  its  continuance,  the  beoeficiary  could 
make  a  beneficial  use,  the  whole  amount  of  the 
money  lent  was  held  in  the  savings  bank  as 
collateral  securiiy  for  its  repayment,  yielding  a 
lower  rate  of  interest  than  the  beneficiary  was 
required  to  p«y  to  the  trustees.  Thus  tlie  loan, 
instead  of  being  a  benefit  to  him,  would  be  a 
burden,  unlew  at  its  maturity  the  trustees  should 
see  fit  to  cancel  and  give  up  his  note.  If  the 
note  had  been  made  payable  at  the  end  of  five 
years  without  the  further  provision  making  it 

r^able  on  demand  at  the  option  of  the  trustees, 
IS  quite  plain  that  they  would  have  no  au- 
thority to  cancel  or  give  it  up  before  the  end 
of  the  five  years.  This  is  fully  covered  by  the 
deeiBion  in  Tnuteea  of  Smith  Charities  v.  Nortli- 
ampton,  10  Allen,  498.  In  that  case  the  trus- 
tees sought  tbe  instructions  of  this  court  as  to 
their  duty  and  power  in  respect  to  loans  made 
by  them  under  the  same  'ause  of  the  will 
which  authorized  a  loan  to  the  present  defend- 
ant. In  cases  where  the  borrowers  died  before 
the  expiration  of  the  terms  for  which  the  loans 
were  made;  and  it  was  then  assumed,  both  by 
the  trustees  in  seeking  instructions,  and  by  the 
court  in  expounding  the  will,  that  in  the  ezecu- 
Uon  of  their  trust  the  trustees  would,  as  a  mat- 
l»  of  couise,  make  loans  only  for  fixed  terms. 
It  b  not  necessary  for  us  in  the  present  case  to 
make  a  final  determination  of  tbe  question 
whether  the  trustees  had  any  authority  to  make 
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a  loan  upon  the  terms  contained  in  tbe  note 

taken  from  the  defendant,  or  whether,  assum- 
ing that  they  had  such  authority,  they  could 
cancel  and  give  up  the  note  before  the  expira- 
tion of  the  five  yeai's,  without  at  least  first  mak- 
ing a  final  demand  for  its  {Myment;  because, 
even  if,  merely  for-tiie  sake  of  ihe  argument, 
such  power  were  to  be  conceded,  we  are  of  opin- 
ion that,  upon  the  facts  stated,  tbe  trustees,  by 
their  vote  of  June  24,  did  not  intend  to  make  a 
present  gift  of  the  money  to  the  defendant,  and 
that,  if  they  did  so  intend,  tbey  did  not  do 
enough  to  make  a  completed  gift  to  him.  Con- 
struEu  in  the  light  of  all  the  facts  disclosed,  and 
especially  in  the  light  of  their  power  and  duty 
under  the  will,  as  heretofore  exi^ned  to  Uiem 
by  tbis  court,  their  vote  does  not  import  an  in- 
tention to  surrender  the  note  at  once,  or  before 
tbe  expiration  of  the  five  years,  so  as  to  give  to 
tbe  defendant  a  present,  absolute  right  to  its 
surrender,  and  to  a  tranter  to  himself  of  the 
money  held  by  the  savings  bank.  There  is 
nothing  but  the  mere  language  of  the  vote  it- 
self whicb  goes  to  show  such  intention.  That 
language  does  not  necessarily  lead  to  that  in- 
ference. It  is  consistent  with  an  intention  to 
give  up  the  note  at  the  end  of  the  five  years, 
which  term  would  expire  three  days  later;  and 
the  circumstances  disclosed  lead  us  to  suppose 
that  such  was,  in  point  of  fact,  their  intention. 
But  whatever  their  intention  at  the  time,  the 
mere  vote  would  not  of  itaelf  alone  unount  to 
a  gift  of  tbe  money  to  the  defendant  There 
was  no  previous  understanding  that  such  a  vote 
should  be  passed.  The  defendant  knew  noth- 
ing of  it.  Nothing  was  done  in  pursuance  of  it 
prior  to  the  commencement  of  the  plaintiff's 
action.  The  plaintiff  appears  to  have  obtained 
early  information,  in  some  way  not  disclosed, 
of  the  vote,  and  to  have  taken  prompt  action 
with  a  view  to  availing  herself  <9  it.  The  vote, 
however,  was  merely  a  voluntary  act,  to  which 
the  defendant  was  in  no  way  a  party  or  privy, 
and  no  suiTender  or  transfer  was  made  to  him 
or  to  any  person  in  his  behalf.  In  order  to  give 
to  him  a  present  absolute  right  to  the  money, 
there  must  have  been  not  only  an  intention  to 
make  a  present  fdtt  of  it  to  bun,  but  enough 
must  have  been  done  in  executionof  such  inten- 
tion to  make  the  gift  complete.  Seott  v.  Berk- 
shire County  Savings  Bank,  140  Mass.  157, 166; 
Sherman  v.  New  Bedford  Five  Gents  Savingti 
Bank,  188  Mass.  581  ;  Ide  v.  Pierce,  134  Mass. 
262;  Oerrish  v.  New  Bedford  Jnst.  for  Savings, 
128  Mass.  169 ;  Cummings  v.  BramJiall,  120 
Mass.  052,  064;  ShurtUffv.  Francis,  118  Mass. 
164;  Clark  v.  i,lark,  108  Mass.  022;  Brainrook  v. 
Five  CentsSavinffS  Bank,  104  Mass.  828. 
Sxeeptiatu  omrulei. 


COMMONWEALTH  of  Massachueetts 

V. 

Patrick  HALL.' 

1.  Any  defendant  in  au  indictment  ma.y 
be  convicted  of  any  offense  which  is 
well  charged  therein  and  is  proved,  al- 
though the  whole  chargfe  contained  in 
the  indictment  is  notproved. 

2.  A  conviction  for  aaaault  a>ad  battery 

only  can  be  bad  on  an  indictment  wiiioh 
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charges  in  one  count  a  riot,  and  an  as. 
sault  and  battery  committed  riotoasly. 

(Hampshire — FUed  October  31,  1886.) 

ON  defendant's  eiceptions.  Overruled. 
Indictment  charging  tliat  "  Patrick  Hall 
*  *  *  together  with  dirers  other  evll-disftosed 
peraoDS,  to  the  number  of  five  or  more,  whose 
names  were  to  liie  jurors  unknown  *  •  •  un- 
lawfully, riotously,  and  routously  did  assault 
and  gather  together,  to  the  disturbance  of  the 
public  peace,  and,  being  so  then  and  there  as- 
■embled  and  rathered  toKether,  in  and  upon  one 
Mary  Delter  then  and  there  unlawfully,  etc., 
did  make  an  assault,  and  the  said  Mary  Delter 
then  and  there  unlawfully,  riotously,  and  ^ou^ 
ously  did  beat,  wound  and  ill  treat,  etc."  The 
court  instructed  the  jury  that  "under  the  in- 
dictment they  could  only  convict  the  defend- 
ant of  an  assault  and  battery;"  also  that  "they 
could  convict  the  defendant  of  assault  and  bat- 
tery it  ^ey  believed  the  evidence  for  the  Com- 
monwealth, although  it  was  committed  by  the 
defendant  alone,  and  was  not  committed  riot- 
ously or  routously,  as  charged  in  the  indict- 
ment." The  jury  found  the  defendant  guilty 
of  an  assatUt  only,  and  he  alleged  exceptions. 
Jfr.  Charles  O.  Delmno,  for  defendant: 
The  charge  in  the  first  count  of  this  indict- 
ment is  not  several,  but  ^oint,  and  the  agency 
of  three  or  more  persons  is  of  the  essence  of  the 
effuse  {Gommontcealth  v.  Griffin,  'A  Cush.  625; 
CommontDeaWt  v.  Berry,  6  Gray,  98),  and  their 
united  act  must  be  proved  to  constitute  an  of- 
fense in  either. 

Comtnonwealih  v.  Slate,  11  Gray,  33. 
The  question  in  this  case  was  brought  before 
I^rd  Holt  (whose  auUiority  no  court  has  recog- 
iii:Md  more  than  our  own)  in  Ker  v.  Seapa,  3 
Salk.  683,  and. upon  the  suggestion  of  counsel  | 
that  two  defendants  might  be  found  guilty  of  , 
the  assault  and  battery  and  the  others  acquitted,  ' 
it  was  said  by  Holt.6V(.      "A  riot  is  aspecific  , 
offense,  and  the  battery  is  not  laid  as  a  charge 
of  itself,  but  as  a  part  of  the  riot,  for  the  riotoae 
et  routoK  runs  through  all,  and  fs  ascribed  to 
the  battery  as  well  as  the  assembly.    The  con- , 
sequence  is  that  the  defendants,  having  been 
discharged  of  the  riot,  are  discharged  likewise  \ 
of  the  battery;  and  no  judgment  can  be  given."  ■. 

See  also  Rut  v.  Heminge,  3  Show.  93;  Statev.  ■ 
Towntend  2  Har.  (Del.)  548;  fftate  v.  Alien,  4 
Hawks  (N.  C),  356;  Commonmalth  v.  Perdue, 
2  Va.  237;  Commonweaiik  v.  Kinn^t/,  3  Va.  189; 
Turpinv.  State.  4  Blackt  (Ind.)  73;  C'Mlda-v. 
State.  15  Ark.  204. 

Note  that  the  text  in  1  Bishop,  Cr.  L.  g  795, 
should  be  understood  of  a  joint  assault,  or  the 
authorities  do  not  uphold  it. 

See  Sfiouse  v.  Commonwealth,  5  Pa.  88;  Bish. 
Cr.L.  794,800. 

So  in  two  cases  in  New  Hampshire,  it  is  said 
that  the  assault  and  battery  are  but  circum- 
stances descriptive  of  the  riot  and  in  aggrava- 
tion of  it. 

State  V.  Taplor,  16  N.  H.  477;  Slate  v.  Berritt. 
17  N.  H.  370. 

In  order  to  convict  for  a  common  assault  it 
has  always  been  the  practice  to  insert  a  separate 
count  in  the  indictment. 

Cr.  Circ.  Comp.  418  et  sty. ;  Went.  150, 806  et 
wq. ;  Arch.  Cr.  Pr.  Jc  PI.  18th  ed.  880. 
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Mt.  Edgrar  JT.  Shermaa.  AUg-Oen,,  for 
the  Commonwealth. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  general  rule  is  familiar,  tliat  aoy  defend- 
ant in  an  indictment  may  be  oonvictea  of  «n^ 
offense  which  is  well  charged  therein  and  is 
proved,  although  the  whole  charge  contained 
in  the  indictment  is  not  proved.  But  the  de- 
fendant contends  that  the  present  case  falls 
within  an  exception  to  the  rule,  and  that  no 
conviction  for  assault  and  battery  only  can  he 
had  on  an  indlcbuent  which  charges  in  one 
count  a  riot  uid  an  assault  and  battery  com- 
mitted riotously.  The  decision  in  Hex  v.  L»d- 
bury,  1  Ld.  luyra.  484,  is  chiefly  relied  on 
to  support  this  view;  and  it  certainly  has  been 
often  considered  by  text-writers  as  going  to 
this  extent,  though  on  examination  it  will  be 
seen  that  it  does  not  necessarily  do  so.  The 
indictment  in  that  cose  charged  several  with 
riot  and  a  riotous  assault,  and  the  jury  found  a 
general  verdict  of  guilty  against  two  and  ac- 
quitted the  rest.  On  a  motion  in  arrest  of 
judgment,  it  was  considered  clear  that  the  two 
defendants  who  were  convicted  could  not  be 
held  guilty  of  a  riot,  since  the  others  were  ac- 
quitted, and  two  persons  are  not  enoueh  to 
make  a  riot;  and  being  thus  in  contempatioD 
of  taw  discharged  of  the  riot,  it  was  held  that 
no  judgment  upon  the  general  verdict  of  the 
jury  could  be  entered  against  them  for  the  as- 
sault and  battery.  No  special  verdict  of  guilty 
of  the  assault  and  battery  was  returned,  and 
the  question  did  not  anse  whether  such  a 
special  verdict  could  have  been  sustained. 

In  principle,  do  good  reason  is  perceived  for 
taking  this  case  out  of  the  general  rule,  more 
than  other  cases  where  there  is  a  charge  of  as- 
sault and  battery,  with  circumstances  of  aggra- 
vation, which  the  evidence  fails  to  prove.  The 
whole  current  of  modem  decisions  is  opposed 
to  establishing  such  an  exception,  and  tlie  de- 
cision in  Shoute  V,  CommonicealUi,  5  Pa.  St.  83, 
cited  with  approbation  in  Dinkey  v.  Commou- 
leenltii,  17  Pa.  St.  136,  is  directly  in  point.  See 
1  Benn.  &  H.  Cr.  Cas.  551-554;  2  Benn.  &  H. 
Cr.  Cas.  88. 

/Sxeeptiom  overruled. 


Albert  S.  ATKINS 
«. 

Barney  S.  WITHERELL. 

1.  The  verdict  of  a  jury  that  a  dam  should 
"  be  established  at  its  height  as  viewed 
October  16,  1883,  and  that  it  should  be 
left  open  a  space  of  not  leas  than  10  feet 
In  width,^'  and  fixing  a  oompensation  for 
damages  occasioned  by  sucn  use  of  the 
dam,  conatmed  not  to  mean  that  tfais 
opening  of  10  feet  was  ,to  extend  from 
the  top  of  the  dam  to  its  bottom,  but  to 
mean  that  the  opening  of  the  dam 
above  the  height  thus  fixed  was  to  be  10 
feet  wide. 

The  JuiT,  under  Pub.  Stat  ohap.  190, 
^  8. 17,  had  the  right  to  eatabUdi  and 
regulate,  by  their  verdict,  the  height 
at  which  the  dam  might  be  maintained. 
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(FUed  Octolier  tt.  1886.) 

ON  plaintifl'8  exceptions.  OvenvX^, 
Action  of  tort  broiicht  1^  plaintiff  to  re- 
cover damages  of  the  derendant  for  maintain- 
iQg  his  dam  higher  during  the  summer  of  1884 
than  he  had  a  ri^ht  to  do. 
The  following  facts  appeared:  The  dam  in 

S|ueation  was  constructed  seven  years  ago,  ns 
ollows:  Timbers  were  placed  across  the  stream 
at  inlervals,  on  to  which  two  lengths  of  planks 
were  placed  to  make  the  dam,  so  as  to  roach 
from  the  top  of  the  dam  to  the  bottom  of  the 
stream,  the  bottom  of  the  dam  being  several 
feet  farther  up  stream  than  the  top.  The  dam 
was  about  75  feet  long.  A  former  dam.  situ- 
ated at  the  same  place,  had  been  opened  in 
summer  by  taking  iip  a  few  planks  from  the 
top  to  the  bottom  of  tbe  dam,  therebv  drawioK 
oft  the  entire  pond.  The  present  dam,  built 
seven  years  ago,  was  arranged  to  draw 
tbe  pond  in  summer  about  4  feet  by  tak- 
ing out  some  of  the  top  length  of  planks  only, 
leaving  all  the  lower  length  of  planks  in  place. 
Since  uie  present  dam  was  built  till  the  verdict 
of  the  ^ury,  it  was  each  sumicer  drawn  down 
by  takmg  up  enough  of  the  top  length  of  planks 
to  make  a  space  between  8  and  9  feet  wide,  and 
to  thus  draw  down  tbe  pood  about  4  feet,  leav- 
ing the  dam  partly  full.  With  the  height  of 
water  so  retained,  some  light  work  in  sawing 
bad  been  occasionally  done  in  summer.  That 
was  so  during  tbe  time  covered  by  the  judge's 
findings.  The  dam  was  in  that  condition,  and 
there  was  that  height  of  water  when  viewed 
by  the  Jury. 

Since  the  verdict  it  has,  during  the  summer, 
been  open  in  the  same  way  and  to  the  same 
height,  except  that  the  openmg  has  been  10  feet 
wide  since  that  time,  instead  of  between  8  and 
9  feet,  as  before.  If  both  lengths  of  plank 
were  taken  out  a  space  of  10  feet  in  width, 
thus  opening  tbe  dam  to  the  bottom  of  the 
stream  10  feet  wide,  as  plaintiff  contended  it 
should  be,  it  would  leave  no  pond  whatever, 
and  would  do  the  plaintiff  no  damage.  Im- 
mediately after  the  verdict  the  plaintiff  elected 
to  take  the  gross  sum  since  assessed  by  tbe  Jury 
for  future  damages,  and  it  was  paid  him  by  the 
defendant  It  was  admitted  the  plaintiii  was 
not  entitled  to  recover  unless  the  defendant 
was  required  by  said  finding  and  verdict  to 
keep  the  dam  open  in  summer  10  feet  wide  for 
it-*  whole  height. 

It  was  contended  by  the  plaintiff  that  tbe 
said  findings  sbould  be  construed  by  the  court 
to  mean  that  tbe  dam  should  be  left  open  a 
space  of  10  feet  its  whole  heigbt,  during  the 
summer,  and  that,  the  court  having  found  at  a 
former  trial  that  tbe  defendant  had  maintained 
the  dam  higher  in  the  summer  than  he  had  a 
rigbt  to  do,  the  jury  could  not  say  that  the 
defendant  might  maintain  it  at  that  heigbt. 

It  is  agreed  that  the  defendant  haa  main- 
tained the  dam  in  the  summer  since  the  verdict 
of  the  jury,  and  for  five  years  before,  at  the 
nme  heigbt  as  the  jury  saw  it  on  their  view, 
October  16,  1888. 

The  court  ruled  that  the  former  finding  of 
the  court  and  jury  should  be  construed  to  mean 
that  the  defendant  was  not  required  to  alter 
his  dam  as  to  height  from  what  it  was  October 
16, 1838,  and  that  the  former  juiy  had  a  right 
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to  fix  the  height  as  tbey  did  fix  it,  although  tlje 
finding  of  the  court,  tliat  it  was  higher  than 
tbe  defendant  had  a  right  to  have  U.  had  been 

made. 

The  jury  found  for  the  defendant,  and  the 
plaintiff  excepted. 

Tbe  verdict  of  the  jury  regarding  the  height 
of  the  dam  appears  in  the  opinion. 

Metars.  Henir  W.  Ely  and  Charles  F. 
Elv,  fur  plaintiff: 

Upon  the  first  question  presented  by  the  bill 
of  exceptions,  viz.,  the  construction  of  the  ver- 
dict of  the  sheriff's  jury,  the  complainant 
claims  that  the  verdict  must  be  construed  to 
mean  that  the  dam  shall  be  left  open  for  the  free 
passage  of  the  river  during  the  summer  months, 
for  the  following  reasons:  1.  Because  this  was 
admitted  by  the  respondent  to  be  a  time  mill. 
pri%'ileged  to  run  only  a  part  of  each  year,  and 
that  it  was  to  remain  a  mill  of  that  class^and  tbe 
jury  bad  no  right  to  say  that  such  a  dam  of 
such  a  mill  might  be  so  maintained  as  to  make 
a  new  mill  of  a  different  class.  2.  Because  tbe 
only  power  given  to  a  jury  relative  to  fixing 
tbe  height  of  dams,  and  relative  to  determining 
whether  they  shall  be  closed  or  opened,  lb  con- 
ferred by  Pub.  Stat.  chap.  190,  3,  17,  and 
thej'  can  only  say  whetber  the  dam  is  to  be 
maintained  throughout  a  poriion  of  said  year, 
closed  or  open.  It  is  not  (or  them,  having  de- 
termined that  for  a  portion  of  the  year  it  sball 
be  open,  to  limit  tbe  scope  of  that  finding.  Pub. 
Slat.  chap.  190,      17,  29.    3.  It  was  not  com- 

Setent  for  the  jury  to  state  more  in  their  ver- 
ict  than  that  the  dam  should  be  left  open.  To 
say  that  it  might  be  maintained  4  feet  high  was 
equivalent  to  saying  that  the  dam  might  be 
closed.  Pub.  Stat.  chap.  190,  t-  17. 
Mr.  W.  O.  Baaaett.  for  defendant: 
The  words  in  the  verdict  relating  to  summer, 
"shall  be  established  at  its  heiglit  as  viewed 
October  16,  1883,"  cannot  mean  mat  there  was 
to  be  no  dam  at  all  sufficient  to  hold  water,  A 
dam  established  at  a  particular  height  does  not 
mean  no  dam. 

Its  intent  clearly  was  to  let  defendant  con- 
tinue to  have  some  beneficial  use  of  his  water 
mill  in  summer,  and  at  tbe  same  time  to  restrict 
bim.  and  keep  the  pond  down  at  least  4  feet  be- 
low its  full  height  for  tbe  benefit  of  plaintiff. 
WUmarth  v.  Knight.  1  Gray,  294. 
It  was  for  the  jurr  alone  to  establish  and 
regulate  by  their  verdict  the  summer  height  of 
the  dam.  It  was  a  question  submitted  to  them 
by  plaintiff,  and  properiv. 

Pub.  Stat.  chap.  laO,"  3,  17;  Brady  v. 
Bhickintoit..  118  Mass.  233,  241;  HiU  v.  S(iyles, 
4  Cush.  546;  Qordou  v.  Saxonville  Mills,  14 
Allen.  319. 

The  words  ' '  left  open  "  in  the  statute  cannot 
mean  that  a  dam  is  to  be  taken  down  entirely 
its  full  length  in  order  to  be  left  open.  And  the 
expression,  "bow  much,  if  any,  the  dam  shall 
be  lowered,"  means  lowered  as  au  efficient 
means  to  hold  back  water.  In  this  sense  the 
jurr  lowered  the  dam. 

The  intention  of  said  sections  must  have  been 
to  leave  the  width  and  depth  of  the  opening  to 
the  jury  to  determine,  they  having  good  oppor- 
tunity to  judge  of  the  effect  of  the  same  upon 
lands  and  rights,  from  viewing  the  premises. 

Daniela  v.  CitUen*  Saeiiif/a  Iiist.  127  Mass. 
584;  Baff  v.  Fletcher,  12  Cush.  200,  208. 
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.  The  first  adjudfcation  on  preliminary  hearing 

under  ^11  does  not  undertake  to  be,  and  could 
not  be,  a  bar  to  obtaining  a  decision  of  the  ques- 
tion, provided  for  by  8  and  17,  unless,  as  in 
case  of  the  winter  flowing,  it  had  been  adverse 
to  plaintiff. 

Darling  v.  Blaekstone  Mfg.  Co.  16  Gray,  187, 
190;  Gliarlea  v.  Porter,  10  Neb.  37;  HadUy  v. 
Oitizens  8aHng»  Inst.  133  Mass.  801. 

The  verdict  on  which  the  judgment  was  based 
necessarily  involved  the  same  cause  this  action 
aeeks  to  recover  for. 

Leonard  v.  Wading  Miter  Ites.  Co.  113  Mass. 
335;  Johnton  v,  Kittredge.  17  Mass.  73;  Ray  v. 
Fletdier,  13  Cush.  200;'  &iaith  v.  Whiting,  11 
Mass.  445. 

By  secarlng  the  verdict  and  adjudication  as 
to  future  damages,  and  then  taking  money  from 
defendant,  plaintiff  ia  estopped  as  against  de- 
fendant to  deny  that  that  for  which  be  took  bis 
money  was  rightly  adjudicated. 

Qnffin  V.  Laiprenee,  135  Mass.  865;  Buuell  v. 
Riissdl.  15  Gray.  ISO;  Skattuek  v.  Gregg,  33 
Pick.  88. 

Plaintiff  bases  his  action  on  the  verdict  which 
he  now  asks  to  have  declared  an  impossible  or 
ill^al  verdict,  and  thereby  affirms  it. 

Henderson  v.  Staniford,  105  Mass.  507,  604; 
ifoofer  V.  HvbhaTd,  97  Mass,  175;  .S.  C.  103 
Mass.  389;  Spragve  v.  Waite,  19  Pick.  455. 

Plaintiff  attempts  a  fraud  on  defendant  in 
aeekinK  to  deprive  him  of  or  make  him  pay  a 
■econdtlme  for  that  for  which  he  hast^id  hmi. ; 

Qardner,      delivered  the  opinion  of  the 

court: 

The  superior  court  determined  in  the  year 
1880  that  Barney  T.  Witberell  maintained  his 
dam  higher  than  he  bad  a  right  to  maintain  it 
in  that  part  of  the  year  between  April  13  and 
the  following  November  1.  It  is  evident  that 
this  adjudication  did  not  go  to  the  full  extent 
of  absolutely  prohibiting  the  respondent  from 
keeping  his  dam  up  during  the  summer  months. 
It  did  not  any  height  at  which  be  might  keep 
his  dam  up,  nor  did  it  award  compensation  to 
the  complainant.  Adjudicating  that  the  dam 
was  miuntained  during  the  summer  months 
higher  than  be  had  a  ri^t  to  maintain  it  was  in 
effect  saying  that  it  was  maintained  higher  than 
the  respondent  had  a  right  to  do  without  com- 
pensation. After  this  adjudication  in  1880,  the 
complainant  commenced  proceedings  against 
the  respondent  under  Pub.  Stat.  5iap,  190, 
pa,  17.  Under  Ibis  complaint  in  1883,  the 
juiy  established  and  regulated  the  summer 
nelght  of  the  dam.  By  their  verdict  the  Jury 
found  and  decided  "  that  the  height  of  the  dam', 
between  the  13th  day  of  April  and  the  Ist  day 
of  November  next  after,  shall  be  established  at 
its  height  as  viewed  October  16,  1883,  and  that 
it  should  be  left  open  a  space  of  not  less  than  10 
feet  in  width."  The  jiuy  also  fixed  and  deter- 
mined the  amount  which  should  be  paid  annu- 
ally to  the  complainant,  "  as  just  and  reasonable 
compensation  for  the  draiages"  occasioned  by 
the  aam,  so  long  as  it  is  used  in  conformity  with 
the  verdict.  They  also  fixed  a  sum  in  gross 
which  would  be  a  just  and  reasonable  compen- 
sation for  all  damages  occasioned  by  such  use 
of  the  dam,  "  and  for  the  right  of  maintaining 
and  using  the  same  forever  in  manner  afore- 
said. "  After  the  verdict  the  plaintiff  elected  to 
750 


take  the  gross  sum  assessed  by  the  jury  for 
future  damages,  and  it  was  paid  him  by  the 
defendant. 

At  the  trial  of  the  present  action  it  became 
material  to  determine  what  construction  should 
be  put  upon  this  verdict.  The  plaintiff  contends 
that  the  verdict  must  be  construed  to  mean  that 
the  dam  shall  be  kept  open  for  free  passage  of 
the  river  during  the  summer  months,  and  that 
during  those  months  the  water  should  flow 
imobstructed;  that  the  dam  should  be  left  open 
a  space  of  10  feet  throughout  its  whole  be^bt 
during  tbesummer.  This  construction  is  clearly 
inconsistent  with  the  verdict.  If  the  dam  was 
lowered  so  that  the  water  would  flow  unob- 
structed in  its  natural  channel,  it  is  difficult  to 
see  how  the  plaintiff  was  injured,  and  for  what 
he  was  entitled  to  compensation  for  future  dam- 
ages. The  jury  determined  that  during  the 
summer  months  the  dam  was  to  be  estabushed 
at  the  height  at  which  the  jury  found  it  on  the 
16tb  of  October,  1888,  and  thai  the  opening  of 
the  dam  above  this  height  was  to  be  10  feet 
wide.  It  does  not  mean  that  this  opening  10 
feet  wide  was  to  extend  from  the  top  of  the  dam 
to  its  bottom,  so  that  the  water  would  flow  in 
its  natural  channel  without  obstruction.  The 
jury,  under  Pub.  Stat.  chap.  190,  3,  17,  had 
the  right  to  establish  and  regulate  oy  their  ver- 
dict the  height  at  which  the  dam  might  be 
maintained  during  the  summer  months.  Brad}/ 
V.  Mfukington,  118  Mass.  238.  This  verdict  wss 
obtained  by  the  plaintiff  in  the  present  action, 
and  acquiesced  in  by  Mm.  He  received  the 
money  which  the  jury  awarded  him  as  full  com- 
pensation in  gross.  Without  determining 
whether  the  plaintiff  is  estopped  as  against  the 
defendant  to  deny  that  that  for  which  he  toot 
his  money  was  nghtly  adjudicated,"  we  think 
that  the  construction  put  upon  the  verdict  by 
the  superior  court  was  correct. 

EsteepHoM  oterruled. 


COMMONWEALTH  of  Massachusetts 
e 

Frank  E.  STEVENS. 

1.  On  a  complaint  for  aellinff  intoKieatbw 
Uqnor  illegally,  the  whiskey  purcbased 
may  be  admitted  in  evidence. 

2.  One  convicted  of  an  offense  before  a  dis- 
trict court  may  appeal  to  the  aiiperior 
court  then  next  to  be  held  In  the  soma 
county. 

(Hampden  Filed  October  a.  1688.) 

ON  defendant's  exceptions.  Orerruled. 
Complaint  for  selling  intoxicating  liquor 
ille^ly  to  one  John  A.  Pease.  At  the  trial  Joha 
A.  Pease  was  called  as  a  witness  for  the  Com- 
monwealth, and  testified,  among  other  thin^, 
that  on  May  27,  1885,  be  bought  one  half  piat 
of  whiskey  of  the  defendant,  paying  therefor 
the  sum  of  twenty-flve  cents.  At  toe  request 
of  the  district  attorney  the  witness  produced  s 
small  bottle  of  fluid  which  he  said  was  the  same 
whiskey  which  he  bought  of  the  defendant,  in 
the  bottle  in  which  it  was  delivered,  which  was 
put  in  evidence  against  the  objection  of  the  de- 
fendant.  It  did  not  appear  where  said  bottle 
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of  whiskey  bad  been  kept  since  said  May  S7. 
Said  Pease  also  testified  that  be  was  hired  and 
paid  to  buy  said  liquor  In  order  to  subsequently 
testify  thereto  to  convict  the  defendant,  if  pos- 
sible; that  he  and  one  Albert  S.  AJberty  were 
together  engaged  in  the  business  of  spotting  al- 
lied liquoi^sellers  in  Monson,  and  that  said 
Alberty  was  present  at  the  time  said  liquor  was 
bought.  Said  Alberty  testified  substantially  as 
said  Pease  upon  all  material  matters. 

The  district  attorney,  in  his  argument  to  the 
jury,  used  the  following  language:  "Where 
did  Pease  eet  that  bottle  of  liquort  Now,  there 
is  the  bottle  of  liquor  that  Pease  got  there,  and 
we  have  biought  it  here  for  you  to  see  and  try. 
There  the  liquor  is;  now,  where  did  he  get  it?" 
The  bottle  with  its  contents  was  sent  out  with 
the  jury,  who  found  a  verdict  of  guilty.  The 
defendant  objected  to  said  bottle  and  its  con- 
tents being  mtroduced  as  evidence,  but  the 
court  overruled  the  objection. 

After  verdict  the  defendant  filed  a  motion  in 
arrest  of  Judgineot  for  the  reason  that  upon  the 
record  of  said  case  "  it  is  not  now  uid  never 
has  been  properly  in  said  court,  and  that  the 
court  has  no  jurisdiction  thereof."  The  record 
of  the  case  showed  that  on  the  26th  of  June, 
1885,  the  defendant  was  brought  before  the  Dis- 
trict Court  of  Eastern  Hampden  in  the  County 
of  Hampden,  and  there  convicted  upon  the  com- 
plaint ^ve  referred  to,  and  sentenced:  that 
from  the  sentence  the  defendant  appealed  "to 
the  Superior  Court  next  lo  be  holden  at  said 
Springfield,  within  and  for  the  County  of 
Ihimpden,  on  the  4th  Monday  of  September 
next."  The  court  overruled  the  motion,  and 
defendant  alleged  exceptions. 

Memrs.  E.  H.  Lathrop  and  C.  L.  Gard- 
ner, for  defendant: 

The  recognizance  was  to  no  term  of  the  su- 
perior court.  There  was  no  September  Term 
at  that  time. 

Acts  1885,  chap.  37. 

The  case  differs  from  that  of  (kmmonicealih 
V.  Parker,  140  Mass.  440,  because  in  that  case 
the  term  was  not  abolished.  The  term  con- 
tinued, but  its  time  of  holding  was  changed. 

The  Act  of  1885  makes  no  provision  for  a 
change  in  recognizances  in  cases  heard  below 
I»ior  to  July  L 

Mr.  Cd|;ar  J.  Shermma*  Atty-Oen.,  for 
the  Commonwealth: 

"This  Act  shall  take  effect  on  the  first  day 
of  July  in  the  year  one  thousand  eight  hun- 
dred and  eighty-flve.  ApproTedFeb.19,1885." 
Acts  1885.  chap.  37.  %  8. 

It  appears  from  the  record  that  the  case  was 
in  fact  tried  at  the  December  Term  of  the  su- 
perior court,  which  term  is  one  of  those  terms 
provided  by  the  Public  Statutes,  and  hence  the 
defendant  could  not  in  any  wise  have  been  in- 
jured. Upon  this  ground  his  motion  for  arrest 
of  judgment  was  properly  ovemiled. 

Commonweatth  v.  Parker,  140  Mass.  480. 

Horton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Jhe  small  bottle  of  whiskey  produced  by  the 
witness  Pease  was  properly  admitted  in  evi- 
denoe,  it  being  identified  as  the  whiskey  which 
he  bought  of  the  defendant. 

The  motion  in  arrest  of  judgment  was  prop- 
erly overruled.  A  person  convicted  of  an  of- 
lusa. 


fense  before  a  district  court  has  the  right  to 
appeal  to  the  superior  court  then  next  to  be 
holden  in  the  same  county.   Pub.  Stat.  chap. 

155,  §  68. 

The  statute  of  1885,  chap.  27,  provides  that 
"there  shall  be  holden  in  Springfield,  within 
and  for  the  county  of  Hampden,  an  addition- 
al term  of  the  superior  court  for  criminal  busi- 
ness; and  herrafter  terms  of  said  court  for  crim- 
inal business  shall  be  held  at  said  Springfield 
on  the  first  Monday  of  May,  the  fourth  Monday 
of  Seplember,  and  the  third  Monday  of  Decem- 
ber." The  statute  took  effect  on  the  1st  day  of 
July,  1885.  Although  this  statute  had  not  gone 
into  effect  at  the  time  the  defendant  was  sen- 
tenced, it  had  been  enacted  by  the  Le^lature 
and  approved  by  the  Governor,  and  tt  estab- 
lished a  term  of  the  superior  court  which  must 
certainly  be  held  on  the  fourth  Mondav  of  Sep*- 
tember.  The  court  properly  took  judicial  no- 
tice of  the  establishment  of  this  additional  term. 
It  was  the  only  term  to  which  the  defendant 
could  appeal,  being  the  term  "  then  next  to  be 
holden  m  the  same  county,"  and  the  appeal  was 
properly  entered  in  that  term. 

Eixeptitmg  overruled. 


Frederick  MILES,  I^ff.  in  Seeiew, 
r. 

Martha  V.  STEVENS. 

1.  When  an  act  of  a  party  is  admissible  in 
*  evidence,  any  declaration  of  his,  ac- 
companying and  giving  character  to 
the  act.  Is  competent. 

a.  Where  the  question  is  whether  a  party 
accepted  a  lease,  a  declaration  of  his, 
accompanying  the  act  of  taking  and 
reading  the  lease,  about  aeeeptins  and 
signing  it,  is  competent  as  part  of  the  reir 
gesta. 

{Berkshire  filed  Octobw  28, 1888.) 

WRIT  of  review  of  an  action  of  contract. 
Exceptions  by  defendant,  plaintiff  in  re- 
view. Suttained. 

The  focts  and  questions  presented  are  set  out 
in  the  opinion. 

Mmrt.  A.  JT.  Waterman  and  E.  T.  Slo- 
cum,  for  plaintiff  in  review: 

The  declarations  of  Frederick  Miles,  at  the 
time  the  lease  was  presented  to  him  by  William 
A.  Miles  for  his  signature,  were  admissible  as 
being  part  of  the  re«  gesta,  and  ought  to  have 
been  admitted. 

1  Phil.  Ev.  202:  3  Phil.  Ev.  222;  Stanley  v. 
White,  14  East,  S39;  BajUc  v.  Kennedy,  17 
Wall.  19  (84  U.  S.  bk.  21,  L.  ed.  654);  Ttntm- 
son  V.  Tickelt,  3  Bam.  &  Aid.  8fl;  8  Wasbb. 
Real  Prop.  292,  note  2, 298,  and  cases  cited,  and 
note  1;  Hill.  Real  Prop.  4th  ed.  406,  g  13,  notes 
6-7;  Gorbett  v.  Norerou,  80  N.  H.  99,  100: 
Haetingev.  Baldwin,  17 Mass.  663;  Tomptonv. 
Leae/i,  2  Salk.  618;  Math.  Pr.Ev.  35;  1  Greenl. 
Ev.  g  108;  Mille  v.  Oore,  20  Pick.  28,  85,  86. 

Meaart.  Dewey  &  Wright,  for  defendant 
in  review: 

A  party  who  wishes  to  complain  that  evi- 
dence fs  improperly  excluded  must,  at  the 
trial,  offer  the  evidence,  and  distinctly  state  what 
it  is,  and  not  leave  the  presiding  justice  to 
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guess  at  it;  and  then,  in  his  exceptions,  he 
must  set  forth  the  evideDce  thus  offered, 
stated,  and  excluded,  that  this  court  may  be 
able  to  see  whether  or  not  he  has  real  ground 
of  complaint. 

Mortitle  v.  American  Tract  Society,  138 
Mass.  129;  Parmenter  v.  Cohum,  8  Gray,  509; 
Qage  Mfg.  Go.  v.  I^rr.  188  Mass.  463;  Com- 
monwealths. O'Brien,  llfi  Mass.  342;  Hackett 
V.  King,  8  Allen,  144. 

It  does  not  appear  that  tbeevidenccwhatever 
it  was,  that  was  excluded  was  material  and  com- 
petent; for  defendant  did  not  claim  ttiat  the 
alleged  private  talk  of  Frederick  Miles  with  his 
son  was  brought  to  the  knowledge  of  plaintifl; 
and  defendant  cannot  make  evidence  for  him- 
self and  destroy  the  rights  of  the  party  dealing 
with  him,  by  talk  with  his  son  ana  agent  which 
is  not  communicated  to  such  party. 

Colliiu  V.  Stephenson,  8  Gray,  438;  Blood  y. 
Sanderaon,  4  Gray,  586;  Woodward  v.  Leacitt, 
107  Mass.  458;  Whitnej/  v.  Houghton,  125  Mass. 
451;  Nourae  v.  Nourae,  116  Mass.  101. 

Whether  the  nonproduction  of  the  letter  was 
sufflciently  accounted  for,  so  as  to  justify  the 
admission  of  other  evidenceof  its  contents,  wns 
a  preliminary  inquiry  addressed  to  the  dis- 
cretion of  the  pnmdmg  Judge,  and  his  dispo- 
sition of  it  is  not  in  itself  subject  to  exception. 

1  Greenl.  Ev.  §  558;  Waltxrv.  Cvrtit,  116 
Mass.  98. 

The  evidence  showed  that  the  original  letter 
was  not  in  possession  of  the  plaintiiT,  and  was 
without  the  jurisdiction  of  the  court.  These 
facts  alone  make  secondary  evidence  of  its  coif- 
tents  proper. 

Doe  T.  /eoM.  7  Mees.  &  W.  103;  Sh^rd  v. 
Oiddinpt,  22  Conn.  888;  Sterling  v.  Bucking- 
ham, 46  Conn.  464. 

Gardner*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  review  seeks  to  recover  for 
the  use  and  occupation  of  certain  premises. 
The  plaintifl  In  review  had  not  signed  the  lease. 
The  instrument  was  sent  to  the  plaintiff  in  re- 
view, and  his  son  received  it  and  placed  it  in 
his  father's  desk.  The  defendant  in  review 
introduced  the  son  as  a  witness.  He  testified 
that  be  showed  the  written  lease  to  his  father, 
Frederick  Miles,  for  his  signature;  that  he  took 
it,  re^  it,  but  did  not  sign  it.  The  plaintiff  in 
review,  upon  cross eiramuiBtlDn,  asked  thewit- 
ness  what  Frederick  Miles  said  to  blm,  when  he 
had  read  the  instrument,  "about  accepting  or 
signing  or  executing,  or  refusing  to  accept,  or 
sign,  or  execute  the  same."  This  question  was 
excluded.  Without  determining  what  privilege 
the  ri^ht  to  cross  examine  the  witness  gave  the 
plaintiff  in  review,  we  think  upon  principle  that 
the  question  should  have  been  allowed  to  have 
been  put.  It  is  well  settled  as  a  general  rule 
that  the  declarations  of  a  party  to  a  suit  ate  not 
admissible  in  his  own  favor. 

The  qualiflcatioQS  to  this  rule  are  laid  down 
in  Wright  v.  Boston.  136  Mass.  161,  "that 
when  an  act  of  the  party  is  admissible  in  evi- 
dence, any  declaration  accompanying  and  giv- 
ing character  to  the  act  is  competent.  This  is 
put  upon  the  ground  that  "Uie  declaration  is 
a  part  of  the  act,  n  part  of  the  re*  petUs.  But 
such  declarations  are  only  admissible  when  the 
acts  of  which  they  are  a  part  are  competent. 
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In  the  case  at  bar  it  became  material,  upon 
the  question  of  damages,  to  detennioe  wb^ba 
Frederick  Miles,  the  plainUff  in  review,  ac- 
cepted the  lease.  The  evidence  offered  by  tbe 
defendant  in  review  as  to  what  Fredoick 
Miles  did  with  the  instnmieot— that  he  read  it 
— was  corapeteut;  under  the  rule  laid  down  in 
Wright  V,  Bmton,  nbi  mipra,  any  declaration 
made  by  Frederick  Miles,  accompanying  the 
act  of  taking  and  reading  the  lease,  was  com- 
petent. It  was  a  part  of  the  act  of  taking  and 
reading  it,— a  ^rt  of  the  rea  gcsttr.  This 
act  of  taking  and  reading  the  instrument 
by  Frederick  Miles  was  deemed  important 
by  tbe  defendant  in  review,  and  was  relied 
on  by  her  in  support  of  her  case.  What  Fred- 
erick Miles  said  may  have  given  character  to 
the  act,  and  given  it  a  different  impression  from 
that  claimed  by  the  defendant  in  review.  We 
think  that  the  evidence  should  have  been  ad- 
mitted. 

The  second  objection  relates  to  the  admismfm 
of  secondary  evidence  of  the  contents  of  the 
letter  from  William  A.  Miles.  There  was  no 
exception  to  the  preliminary  evidence  intro- 
duced. 

The  finding  of  the  presiding  judge  upon  pre- 
liminary questions  of  fact,  matmal  to  Uie  com- 
petency of  evidence  at  the  trial,  are  not  open  to 
revision  in  this  court.  Walker  v.  CurtiM,  lit 
Mass.  98.  The  evidence  tended  to  show  that 
the  original  letter  was  not  in  tbe  possession  or 
under  the  control  of  the  witness,  and  that  it 
wa«  without  the  jurisdiction  of  the  court.  We 
find  no  error  in  the  introduction  of  secondary 
evidence  of  the  contents  of  the  letter. 

Exceptions  awntained. 


George  H.  PLACE  et 
«. 

Edwin  SAWTELL. 

A  morteagfor  cannot  maintain  an  ac- 
tion  of  trover  against  a  mortgagee,  or 
his  assignee,  in  possession,  after  con- 
dition broken,  for  cutting  and  carrying 
away  wood  from  the  mortgaged  prem- 
ises. 

(Filed  Od»ber  n,  1886.> 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  in  two  counts— the  first  tm 
trespass  quare  dausum;  the  second  for  con- 
version  of  wood. 

The  evidence  tended  to  show  that  Darius 
Place  made  and  delivered  to  one  Thomas 
Wales  a  mortgage  of  the  loais,  dated  Novem- 
ber 18,  1858,  which  was  duly  recorded;  that 
there  was  a  breach  of  the  condition  of  said 
mortgage,  aod  that  said  Wales,  in  consequence 
of  a  letter  from  the  mortgagor  to  him,  stating 
that  he  wanted  to  give  up  the  land,  as  be  could 
not  pay  for  it.  entered  upon  and  took  possession 
of  the  fccfM  under  said  mortgage,  and  continued 
in  possession  until  his  death,  July  7, 1865;  that 
the  defendant  purchased  said  mortgage  and 
had  an  assignment  thereof  from  the  adminis- 
trator of  the  estate  of  said  Wales,  dated  Sep- 
tember 27,  1884.  which  was  duly  recorded, 
and  was  in  possefision  of  the  locus  under  said 
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mortgage  for  breach  of  said  conditloD;  that  do 
ontlflcate  of  such  entry  or  poBHeadon  was  ever 
made  or  recorded;  that  while  the  defendant 
was  so  in  possession  of  said  loetts  he  cut  and 
csrried  away  wood  standing  and  growing 
thoeon;  that  for  such  tnitdoE  and  carrying 
away  of  such  wood  tlie  plaintiffs  sought  to  re- 
cover in  this  action. 

The  defendant  requested  the  court  to  rule 
that  the  defendant,  being  in  possesnon  of  the 
loma  under  the  mortgage  assigned  to  him,  had 
the  right  to  cut  and  carry  away  wood  standing 
and  growing  thereon,  and  that  the  plaintiffs 
couliT  not  maintain  this  action  against  him 
therefor. 

The  court  refused  so  to  mle,  and  the  defend- 
ant excepted. 

Mr.  Hoaea  Kiagnuun,  for  defendant: 

The  TuUng  that  the  plaintlfls  could  not 
maintain  the  action  should  have  been  given. 

Laekejf  v.  Holbrook,  11  Met.  458;  Howe  v. 
Leu)u,  14  Pick.  329;  Brown  v.  Smith,  116 
Mass.  108. 

Such  entry  made,  and  actual  possession 
taken  bjr  the  mor^agee,  the  mortgage  having 
been  assigned  to  the  defendant,  and  such  pos- 
session having  been  continued  by  the  defend- 
ant, although  such  possession  was  not  ef- 
fectual for  tne  purpose  of  foreclosure,  gave  the 
defendant  legal  possesdon  of  and  title  to  the 
mortgaged  premises. 

Shepard  v.  Rieharda,  2  Oray.  434;  Cook  v. 
Johnwn,  121  Mass.  826. 

The  defendant,  having  legal  title  and  actual 
legal  possesdon  of  the  mortgaged  premises, 
had  toe  rigbt  to  cut  and  carry  away  wood 
therefrom,  and.  the  pUUntifEs  could  maintain  no 
action  at  law  therefor. 

Butler  V.  Page,  7  Met.  40;  Searle  v.  Savmer, 
m  Mass.  491. 

On  the  contrary,  a  mortgagee,  whether  in  pos- 
session or  not.  may  mainUdo  an  action  Id  the 
nature  of  trover  against  a  mortgagor,  or  those 
chiming  under  him,  for  timber  cut  and  fixtures 
separated  and  removed  by  them  from  the 
mortgaged  premises,  and  recover  the  amount 
of  the  injury  done  to  the  estate  by  the  removal 
thereof. 

Page  v.  BoMnaon,  10  Cush.  99;  (Me  v.  Steuxirt, 
11  Cuah.  181;  SearU  v.  Sawyer,  137  Mass.  491. 

The  mort^igor  after  breach  of  condition  of 
mortgage,  and  a  fortiori  after  actual  possession 
taken  hv  the  mortgagee  because  of  breach  of 
the  conoition  thereof,  has  only  an  equitable  es- 
tate—a mere  right  to  redeem,  and  bis  only 
remedy  is  a  bill  in  equity  to  redeem. 

Par»on*  v.  WeUe$,  17  Man.  419;  Br&wn  v. 
HiaiUi,  116  Mass.  108. 

Under  snch  bill  to  redeem,  the  mortgagee 
must  account  for  everything  received  from  the 
property  (Hubbard  v.  Shaw,  13  Allen,  120; 
Botton  Iron  Co.  v.  King,  8  Cush.  400);  and  if 
be  has  received  more  than  enough  to  pay  the 
mortgage  debt,  judgment  and  execution  may 
be  awarded  ag^mst  him  for  such  excess  (Pub. 
Stat.  chm.  181,  ^  86);  and  the  plaintifb'  right 
to  hold  the  defendant  to  account  for  rents  and 
profits,  or  for  waste,  must  be  enforced  in  equity, 
and  not  by  suit  at  law  (2  Jones,  Mort.  §  1116, 
sad  cases  there  cited;  Chapman  v.  Smith,  9 
Vt.  158;  Seater  v.  Durant,  89  Vt.  103). 

Jfr.  E.  Robinaon,  for  plaintiffs: 

The  rights  and  remedies  of  the  parties  are 
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governed  by  Pub.  Stat.  chap.  181,  and  the 
defendant  bad  no  right  to  damue  or  despoil 
the  mor^aged  premises,  by  cuttfug  or  selling 
the  wood  thereon,  before  he  foreclosed  hia 
mortgage  in  one  of  the  modes  prescribed  in 
said  statute. 

Per  Curiam: 

It  was  held  m  Butter  v.  Page,  7  Met.  40,  that 
where  a  mortgagee  in  possession  sold  buildings 
standing  upon  the  mortgaged  premises  to  a  pur- 
chaser who  removed  tbem,  the  administrator 
of  the  mortgagor  could  not  maintiiin  trover 
against  such  purchaser  to  recover  the  value  of 
the  buildings  or  the  materials.  The  decision 
is  put  upon  the  grotmd  that,  at  the  time  of  the 
mortgagor's  decease,  the  fee  of  the  mortgaged 
premises,  as  between  him  and  his  mortgagee, 
was  in  the  latter,  and  the  removal  ortoese 
buildings  vested  do  property  in  the  materials  in 
the  mortgagor,  and  therefore  an  action  of  trover 
could  not  be  maintained. 

This  case  is  decisive  of  the  case  at  bar.  The 
rulins  of  the  superior  court  that  the  plaintiffs 
could*  maintain  meir  count  in  trover  was  there- 
fore erroneous. 

Etaptiona  evu^ned. 


COMMONWEALTH  of  MassachuKells 
r. 

CUrence  C.  LYNES. 

1.  Where  it  appears  to  the  presidiDg  judge 
that  aehild,  offered  asawitn«a«>  dciin 
not  suflBciently  understand  the  nature 
and  obligations  of  an  oath,  he  may  per- 
mit the  child  to  be  properly  Instmet- 
ed.  if  of  suflBcient  age  and  intellect  to 
receive  inatmctionB. 

3.  If  the  judge  find  the  witoeaa  compe- 
tent, it  18  no  objection  that  she  has  been 
instructed  by  a  Christian  minister 
■int^e  the  laat  adjournment  of  the  court. 

8.  The  court  cannot  be  oalled  upon  to 
express  its  opinion  to  the  jury  as  to 
whether  the  testimony  of  a  witness  is 
contnwiietory  and  conflicting. 

4.  Where  the  court  has  fully  and  properly 
inatrueted  the  jury  upon  apoint,  further 
inBtmetiott  may  he  reflued. 

5.  On  the  trial  of  an  indictment  for  Incest 
by  a  father  upon  a  daughter,  the  testi- 
mony of  meaif^l  experts  as  to  the 
daughter's  condition  soon  after  tbe  com- 
mission of  the  offense  is  admissible. 

(Hampshire— Filed  October  28, 188S.t 

ON  defendant's  exceptions.  Overruled. 
Indictment  for  incest,  alleged  to  have  been 
committed  od  May  9,  1886,  with  Lilhe  I^ynes, 
a  daughter  of  defendant,  who  was  thirteen 
years  old  on  April  34, 1886.  At  the  trial,  hi 
addition  to  facts  regarding  the  admianbility  of 
the  evidence  of  tbe  said  Lillie,  the  substance  of 
which  appears  in  the  opinion,  tiie  latter  testified 
to  circumstances  tending  to  show  that  the  de- 
fendant committed  the  crime  alleged.  The 
Commonwealth  also  offered  the  testimony  of 
Minnie  Lynes  that  she  beard  tbe  defendant  call 
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Lillie  ioto  the  bushes,  and  saw  them  go  io,  and 
after  about  ten  minutes  come  out  again;  that 
Lillie  wiped  her  eyes  when  she  came  out,  and 
brushed  the  dirt  off  her  dress  with  her  band. 
Od  cross  examination  she  testified  that  LUlie 
told  her  mother  in  her  presence  that  her  father 
"had  done  bad  to  her  that  day  in  the  bushes." 
The  defendant's  counsel  asked  her  this  ques- 
tion, "  You  have  heard  Lillie  Lynes  say  tbal 
he  never  did  anything  to  her,  never  put  any 
part  of  himself  into  her  body?"  Sheanawered 
"She  had  said  it  to  me."  She  also  testified  that 
Lillie  flist  told  her  what  happened  in  the 'bushes 
the  Tnesd^  night  before  she  told  her  mother. 

The  Commonwealth  offered  further  evidence 
of  two  physicians,  who  were  shown  to  be  ex- 
perts, that  on  June  29,  1886,  they  examined  the 
person  of  said  Lillie  and  found  her  a  girl  under 
medium  size  for  a  girl  of  ber  age;  that  her 
private  parts  were  larger  than  they  should  be 
for  a  normal  cooditioD,  and  that  internally  tliey 
presented  an  appearance  like  those  of  a  mar- 
ried woman  who  had  frequent  sexual  inter- 
course, but  had  never  borne  children,  and  that 
the  condition  which  they  found  would  natural- 
ly be  produced  by  frequent  sexual  intercourse; 
and  this  evidence  was  admitted,  subject  to  the 
defendant's  exception.  On  cross  examination 
they  testified  that  they  could  not  determine  the 
time  when  intercoune  had  taken  place,  except 
that  it  must  have  been  as  long  as  two  weeks 
b^ore  their  examination,  and  t£it  the  condition 
in  which  they  found  the  organs  might  have 
been  produced  by  other  violence. 

At  the  request  of  the  defendant  the  court  in- 
structed the  jury  that  they  could  not  find  the 
defendant  guilty  unless  they  were  satisfied  that 
on  the  occasion  referred  to  the  defendant  had 
cunal  knowledge  of  the  body  of  Lillie  Lynes 
and  penetrated  her  person,  aud  that  any  attempt 
to  accomplish  this  end,  but  without  success, 
did  notconstitutetheoffensccharged  against  fa  im. 

The  defendant  requested  the  court  to  rule: 
(1)  that  the  daughter  being  partieeps  criminis 
or  partaker  in  the  act,  any  statement  made  by 
her  tending  to  prove  the  gutlt  of  the  defendant 
should  be  corroborated  in  some  material  fact: 
that  the  evidence  of  Minnie  Lynes  affords  no 
such  corroboration,  but,  on  the  contraiy,  is 
contradictory  and  confitcting,  and  therefore, 
if  the  jury  find  it  to  be  so,  it  is  their  duty  to 
acquit  the  defendant;  (3)  that,  if  the  jury  can- 
not find  on  the  testimony  of  Lillie  Lynes  that 
the  defendant  had  actual  sexual  intercourse  by 
penetration  with  his  daughter  on  the  occasion 
on  which  the  government  had  elected  to  rely, 
they  should  acquit  the  defendant. 

So  much  of  the  first  of  these  as  related  to  the 
evidence  of  Minnie  Lvnes.  the  presiding  judge 
refused;  but  gave  all  of  the  first  part  thereof 
to  the  word  "fact."  inclusive.  He  also  refused 
to  give  any  part  of  the  said  second  instructioa. 
The  jury  found  the  defendant  guilty,  and  the 
defendant  alleged  exception. 

Mr.  Charles  G.  Delano,  for  defendant: 

I.  The  admissibilify  of  the  evidence  of  a 
child  under  fourteen  depends  upon  the  sense 
and  reason  it  entertains  of  the  danger  and  im- 
piety of  falsehood. 

dommonweaith  v.  Hutehinson,  10  Mass.  32S; 
King  v.  letter,  1  Leach.  C.  L.  199;  Phil.  £v. 
9th  ed.  6. 

The  knowledge  of  the  nature  and  obligatkm 
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of  the  oath  must  exist  Independently  of  the 
exigencies  of  the  trial,  and  it  cannot  be  supplied 
for  tbat  purpose  by  special  instruction  throu^ 
the  agency  of  a  Christian  minister  or  other 
moral  functionary.  The  admissiGn  of  the  wit- 
ness to  testify,  not  found  or  rendered  compe- 
tent except  ui  this  manner,  U  the  subject  of 
exception,  as  Involving  an  erroneous  view  of 
the  law. 

CoMViomrealtk  v.  HilU,  10  Cush.  532. 

It  has  been  held  by  high  authority  in  Elng- 
land  that  the  witness  cannot  be  instructed 
even  before  the  trial,  when  the  instruction  was 
given  expressly  wiUi  a  view  to  that  tmly. 

Rex  V.  WiUiavu,  7  Car.  A  P.  830. 

But  no  case  is  found  in  that  common  law 
from  which  ours  is  derived,  where  instruction 
has  been  held  proper  when  the  trial  has  com- 
menced, and  the  jury  sworn,  and  the  prisoner 
put  on  his  trial,  before  the  incompetency  is 
discovered.  And  if  a  conviction  cannot  be  ob- 
tained without  the  evidence  of  a  child  thus  in- 
structed, it  has  been  held  that  the  judge  cannot 
discharge  the  jury  to  have  the  instruction  given, 
but  must  direct  an  acquittal.  Of  this  opinioD 
were  all  the  judges  in — 

Bex  V.  Wafle.  1  Moo.  C.  C.  8«;  1  Phil.  Ev. 
8th  ed.  3:  Id.  10th  ed.  10;  B^na  v.  Hieholat, 
2  Car.  &  K.  346. 

In  the  American  cases  in  which  the  point 
has  arisen  the  same  view  has  been  adopted. 

JoTieev.  People.  6  Park.  C.  C.  126;  GarUrv. 
State,  63  Ala.  52;  S.  C.  85  Am.  Rep.  6. 

And  although  some  of  the  text-writers  (see 
Tayl.  Ev.  S  1250;  Best,  Ev.  S  155;  Robc.  N.  P. 
Ev.  160:  Rose.  Or.  Ev.  7th  ed.  114)  have  Ques- 
tioned the  diftum  of  Patteson,  J.  (7  Car.  &  P. 
820),  "that  the  effect  of  the  oath  should  arise 
from  religious  feeling  of  apennaneot  nature," 
it  is  not  laid  down  m  any  authority  tbat  the 
case  can  be  postponed,  or  the  incompetency 
cured  and  the  party  instructed,  except  wheo 
the  incompetency  was  ascertained  ana  an  ap- 
plication to  instmct  was  made  before  the  trial 
commenced. 

Stark.  Et.  4th  ed.  117;  1  Phil.  Ev.  10th  ed. 
0;  1  Leach,  C,  L.  480,  note  a;  Rex  v.  Milton. 
It.  Circ.  Rep.  61;  2  Bac.  Abr.  677  note  1  ;  Re- 
gina  v.  Haylie,  4  Cox,  C.  C.  28. 

II.  The  evidence  to  corroborate  was  not 
such  as,  of  itself  and  independently  of  the  evi- 
dence of  the  accomplice,  to  lead  to  the  inference 
of  the  commission  of  a  crime,  or  that  the  de- 
fendant had  committed  it. 

Rose.  Or.  Ev.  7th  ed.  180;  OonmamseaUh  v. 
Btmoorth,  88  Pick.  897. 

It  was  wholly  circumstantial,  and  the  rela- 
tion of  the  parties  was  such  as  to  rebut  any 
necessary  inference  of  guilt. 

Rose.  Cr.  Ev.  7th  ed.  180;  2Greenl.  Ev.  §  40. 

And  the  evidence  of  the  child's  condition  at 
a  period  six  weeks  subsequent  to  the  alleged 
crime  was  inadmissible  for  the  same  reason, 
tbat  it  was  uot  connected  with  the  act  of  the 
defendant,  either  by  showing  that  her  condi- 
tion was  the  same  as  then,  or  that  it  was  the 
result  of  the  act  of  the  defendant. 

Gommonipealth  v.  (yOontutr,  107  Mass.  210; 
Hoatner  v.  Oldham,  133  Mass.  661;  Common- 
wealth V.  Page.  6  Gray,  801;  ComnumwealtA  v. 

Mr.  Edyar  4.  Shermaa,  Atty-Oen.,  for 
the  Commonwealth: 
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Tbe  rulings  of  the  court  were  correct. 

The  competency  of  the  witness,  Lillie  Lvnes, 
to  testify  was  a  questtoa  for  the  presiding 
judge;  It  is  a  Question  within  hla  discretion 
whether  a  child  has  sufBcient  common  discre- 
tioD  and  understanding,  and  knows  the  nature 
of  an  oath;  and  he  has  also,  at  hia  discretion, 
the  power  to  adjourn  a  case  until  a  child  is  in* 
structed  therein. 

1  Oreeol.  Ev.  Redf.  ed_^867;  Gtmmmitmlth 
T.  ButeMiiuon,  10  Mfus.  2!St,  and  note. 

That  the  evidence  of  the  physicians — ex- 
perts— was  properly  admitted,  and  that  experts 
TOBj  not  only  testily  as  to  facts,  but  may  give 
their  opinions  in  evidence,  is  too  well  settlra  a 
proportion  to  need  discussion. 

1  Greenl.  Ev.  Redf.  ed.  §  440,  and  note. 

The  court  properly  refused  to  pive  the  latter 
part  of  the  first  instructioD  relating  to  tbe  evi- 
dence of  Minnie  Lynes.  The  court  is  prohib- 
ited from  Instructing  the  jury  with  respect  to 
matters  of  fact.  The  court  could  not  state  that 
the  evidence  appeared  fair  and  truthful,  nor 
that  it  was  *'  contradlctonr  and  conflicting." 

Pub.  Stat.  chap.  158,  S  6;  Uarrington  v.  fiar- 
ringtan.  107  Mass. 

Gardner*  J.,  delivered  the  opinion  of  the 
court: 

The  witness  was  thirteen  years  old,  and,  when 
called  to  be  sworn,  the  defendant  objected  to 
the  administration  of  the  oath  to  her.  upon  the 
nonnd  that  she  was  i^orant  of  its  nature  and 
obligation.  Tbe  presiding  judge  asked  her 
some  questions,  when  tbe  district  attomev  with- 
drew her,  and  she  was  not  called  until  tfie  next 
day, when  she  was  offered  as  a  witness,  and.upon 
examination,  found  competent.  It  appeared 
that  rince  the  last  adjouranieut  of  tbe  court 
she  had  been  instructed  by  a  "  Christian  minis- 
ter." The  defendant  objected  to  her  being 
sworn,  because,  as  he  contended,  tbe  know- 
ledge of  the  nature  and  obligation  of  an  oath 
mutt  exist  independently  of  the  exigencies  of 
the  trial,  and  it  cannot  be  supplied  for  that 
purpose  by  special  instruction.  The  practice 
has  been  various  upon  this  question. 

In  Rea:  v.  William$,  7  Car.  &  P.  320,  it  was 
beld  that  before  a  child  is  examined  as  a  witness 
the  judge  must  be  satisfied  that  the  child  feels 
tbe  binding  oblijgatioD  of  an  oath ,  from  a  gener- 
al course  of  religious  education;  and  the  ^ect 
of  the  oath  oa  tbe  conscience  of  the  child  should 
arise  from  religious  feelings  of  a  permanent  na- 
ture, and  not  from  instruction  recently  commu- 
nicated for  the  purposes  of  a  trial.  In  tbe 
coarse  of  the  trial  the  counsel  for  the  King 
states  that  it  was  every  day's  practice  to  put 
off  a  trial  in  order  that  a  witness  may  be  in- 
fracted as  to  the  nature  of  an  oath,  citing  Rex 
T.  Wade,  1  Moo.  C.  C.  86.  The  oath,  however, 
was  refused  the  witness.  This  case  has  hem 
criticised  and  has  not  generally  been  followed. 

In  Regina  v.  Nieholaa,  2  Car.  &  K.  346;  Pol- 
lock, C.  B.,  refused  to  put  off  the  trial  in  order 
that  a  child  six  years  of  age  might  receive 
tiiBtruction,  but  said  "  that  there  may  be  cases 
where  the  intellect  of  a  child  is  much  more 
ripened,  as  in  tbe  case  of  children  of  nine,  ten, 
or  twelve  years  old,  for  example,  where  their 
education  has  been  so  utterly  neglected  that 
tbey  are  wholly  ignorant  on  religious  subjects, 
u  those  casee  a  poe^nement  of  the  trial  may 


be  very  proper.  But  otherwise  where  the  in- 
firmity comes  from  the  child  being  too  young 
to  be  taught;"  and  that  the  judge  should  act 
in  each  case  according  to  his  discretion.  In  tiie 
English  practice,  it  is  usual  for  the  judge  to  ex- 
amme  an  infant  as  to  his  competency  before 
going  before  the  grand  jury,  or  before  proceed- 
mg  to  trial,  and  n  found  incompetent  for  want 
of  proper  instruction,  in  his  discretion,  to  put 
off  the  trial  in  order  that  the  party  may  in  the 
meantime  receive  such  instruction  as  may 
qualify  him  to  take  an  oath.  Russ.  Cr.  Ev.  114; 
2  Russ.  690;  1  Stark.  Ev.  2d  t-d.  94;  Rex  v. 
White,  1  Leach.  430;  2  Bac.  Abr.  577;  Rex  v. 
Milton,  It.  Circ.  Rep.  61 ;  Regina  v.  Baylit,  4 
Cox,  C.  0.  28.  The  same  practice  is  laid  down 
in  Greenl.  Ev.  14th  ed.  ^  866.  and  cases  cited. 
It  is  left  discretionary  with  the  court,  where  a 
principal  witness  offered  is  not  sufficiently  in- 
structed in  the  nature  of  an  oath,  to  put  off  the 
trial  that  this  may  be  done. 

In  the  case  at  bar  the  witness,  when  first  of- 
fered, was  examined  1^  tbe  judge;  she  replied 
to  questions  put  to  her,  that  she]  understood 
that  the  oath  was  to  tell  the  truth,  and  that  she 
would  be  punished  if  she  did  not  tell  the  truth 
after  taking  it,  but  she  did  not  know  how  or 
by  whom  she  would  be  punished.  The  wit- 
ness was  then  withdrawn.  The  judge  was  not 
asked  to  have  the  witness  withdjfawn  that  she 
might  be  instructed.  Tbe  instruction  which 
followed  was  not  given  by  direction  of  the 
judge,  although,  under'  the  authorities  above 
cited,  it  would  seem  to  be  within  the  discretion- 
ary power  of  the  court  to  so  order  it,  am)  even 
to  postpone  the  trial  for  that  purpose.  The 
next  day  the  witness  was  found  competent  to 
testify.  Upon  cross  examination  she  stated 
that  the  minister  told  her  that  God  would  pun- 
ish her  if,  after  taking  tbe  oath,  she  testified 
what  was  not  ttue,  and  that  she  did  not  know 
this  before. 

Tbe  defendant  in  his  bill  of  exceptions  has  < 
given  us  no  information  as  to  the  moral  condi- 
tion of  tbe  witness  before  die  was  called  to  tes- 
tify, nor  whether  she  had  been  instructed  in  re- 
ligious knowledge  to  any  extent.  "We  are  not 
informed  what  her  intellect  was,  nor  how  far  it 
was  ripened.  All  these  considerations  were  be- 
fore the  judge  who  examined  the  witness  be- 
fore and  after  her  instructions.  If  it  bad  ap- 
peared to  the  preddlng  judge  that  the  witness 
did  not  sufficiently  understand  the  nature  and 
obligation  of  an  oath,  we  think  that  it  was  with- 
in his  discretion  to  permit  the  child  to  be  prop- 
erly instructed,  provided  she  was  of  suflBcieut 
age  and  intellect  to  receive  instruction. 

But  the  real  question  arose  at  tbe  time  when 
she  was  called  upon  to  take  the  oath.  The 
judge  must  then  have  been  satisfied  that  tlie 
witness  at  that  time  understood  the  nature  of 
an  oath,  and  the  solemn  responsiUlity  which 
then  rested  upon  her  of  speaking  the  truth . 
He  was  to  say  whether  she  understood  tlie 
sanction  of  an  oath,  so  that  she  could  be  a  wit- 
ness, and  the  jury  were  to  determine  whether 
they  believed  her  evidence.  Regina  v.  HiU,  5 
Cox,  C.  C.  269;  Kendall  v.  May,  10  Allen,  64. 
The  question  of  competency,  depending  upon 
tbe  facts  in  evidence,  was  to  bo  decided  by  tbe 
court.  Where,  therefore,  the  judge  had  ex- 
amined the  witness,  found  her  competent  to  be 
swOTD,  and  she  was  pennitted  to  testify,  we 
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think  that  the  defendant  could  not  object  upon 
the  ground  that  she  had  been  iDBtructed  by  a 
Chnstian  mioisteT  since  the  last  adjournment 
of  the  court. 

The  flrst  prayer  for  instructions  was  given  in 
part.  That  which  was  refused  called  upon  the 
presiding  judge  to  oxpresB  hia  opinion  as  to  the 
testimony  of  the  witness,  to  characterize  it  to 
the  jury  as  "contradictory  and  conflicting." 
This  would  be  instructing  the  jury  with  respect 
to  matters  of  fact,  which  is  prohibited  by  Pub. 
8Ut.  chap.  158,  ^  5. 

The  second  prayer  was  properly  refused. 
The  court  had  already,  at  the  defendant's  re- 
quest, fully  iostructeil  the  jury  as  to  carnal 
knowledge  and  penetration,  and  as  to  the  legal 
effect  of  an  unsuccessful  attempt  to  accomplish 
this  end.  Tlie  jury  were  not  confined  to  the 
testimony  of  Lillie  Lynes  upon  this  question. 
They  had  the  right  to  consider  all  the  evidence 
in  the  case  upon  this  point. 

No  question  was  made  as  to  the  competency 
of  the  medical  experts.  The  subject  matter  of 
thdr  testimony  related  to  the  normal  and  ab- 
nonnal  condition  of  the  private  parts  of  the 
person  alleged  to  have  been  assaulted,  and  to  the 
causes  which  would  produce  the  abnormal  con- 
dition. This  testimony  from  experts  accus- 
tomed to  observe  such  conditions  would  aid  the 

i'ury.  Commonieealth  v.  Pijyer,  120  Mass,  185. 
t  must  be  taken  for  granted  tiiat  it  appeared 
that  the  status  of  the  caild,  when  examined  by 
the  physicians,  was  sabstantially  the  same  as 
it  was  soon  after  the  offense  was  committed. 
The  bill  of  exceptions  does  not  state  all  the 
testimony. 
EiceptioTiM  ofrmiled. 


Rosalie  BLAKCHETTE.  Admrr.. 

V. 

BORDER  CITY  MANUFACTURING  CO. 

In  an  action  for  caaslng  the  Tdeath 

of  plaintiflTs  intestate,  where  the  only 
evidence  is  that,  while  engaged  in  de- 
fendant's employment  In  makinfc starch, 
he  was  injured  by  starch  bein^  blown 
oat  of  the  boiler  npon  him,  there  be- 
ing no  evidence  that  the  boiler  was 
otit  of  repair  or  improperly  constructed, 
snch  evidence  does  not  Bustain  due 
care  on  his  part  or  negligence  on  the 
part  of  defendant,  and  the  court  may 
order  a  verdict  for  defendant. 

(Bristol  FUed  October  28, 1B88.) 

ON  plaintiffs  exceptions.  Orerruled. 
Action  of  tort.  The  defendant  was  a 
corporation  encaged  in  the  manufacture  of 
cotton  goods  at  River.  The  plaintiff's  in- 
testate was  an  ^ployee  in  the  defendant's  mill, 
in  a  room  called  the  spool  room,  and  was  en- 
gaged in  making  starch  or  size,  and  while  so 
etnployed.  on  the  24th  day  of  July,  1882,  he  was 
so  injured  from  starch  or  sizing  from  one  of 
llie  boilers  in  which  it  was  being  made,  that  be 
died  in  eleven  days  afterwards,  from  the  inju- 
ries he  received,  namely,  scalding. 

At  the  trial  there  was  evidence  that  there 
were  two  boilers  standing  near  each  otfaer.about 
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thirty  inches  in  diameter  and  about  80  indMs 
high.  There  were  covers  to  the  boilers,  and 
each  opened  a  little  less  than  half  way;  the 
covers  were  fastened  by  a  button  which  was 
over  the  lid  of  the  Cover.  The  sizing  in  the 
Ixiilers  was  heated  and  cooked  by  steam,  1^  oa 
by  means  of  a  valve,  and  it  was  a  part  of  the 
work  of  the  plaintiff's  intestate  to  let  the  steam 
on  and  off  by  that  means  when  m^Bg  starch. 

The  sizing  was  seen  by  witnesses  to  fly  up  from 
the  top  of  the  boiler,  a  scream  was  heanl,  and 
deceased  was  seen  shortly  afterwards  on  the 
floor  of  the  room  upon  bis  hands  and  feel, 
around  by  the  northern  end  of  the  platform  on 
which  the  boilers  stood,  baldly  scalded. 

Regina  St.  Pierre  testified:  "  I  was  at  work 
in  the  same  room  as  Blanchette  on  the  moraing 
of  the  accident:  I  saw  him  near  the  boilers  on 
the  platform,  standing  up;  I  heard  no  noiae,  but 
heard  him  scream,  and  saw  him  on  the  floor  tm 
his  hand«  and  knees;  1  looked  towards  the  boiler 
and  saw  starch  comingout,  flying  around  eveiy 
w«y;  I  saw  only  starch  fly,  nothing  else;  half 
of  the  boiler,  that  is  the  cover,  was  open  on  the 
boiler  the  starch  was  coming  out  of.' 

There  was  no  other  evidence  relating  to  the 
construction  of  the  boilers  or  their  fitness  or 
unfitness.  The  court  ordered  a  verdict  for  the 
defendant,  which  was  returned,  and  the  plain- 
tiff alleged  exceptions. 

Mr.  E.  Zi.  Barney*  for  plaintiff: 

I.  It  wasthedefen^Dt'sdutyandobligation 
to  the  plaintiff's  intestate  to  nimlsh  proper, 
suitable,  stout  and  suffldent  boilers,  pipes  and 
machinery  in  their  mill  for  him  to  work  upra 
with  safety. 

Spieer  v.  South  Boaton  Iron.  Co.  188  Sfoss. 
426. 

The  master  is  obliged  to  use  all  reaaonaUe 
care,  consistent  with  the  nature  and  extent  of 
the  business,  that  such  appliances  are  proper. 
And  when  life  and  limb  are  endangered,  the 
degree  of  care  is  much  higher. 

Cayzer  v.  Taylor,  10  Gray,  274,  and  cases 
cited  in  margin. 

II.  llie  question  before  the  court  is.  Was 
there  any  evidence  to  go  to  the  jury,  of  the  de- 
fen<^t's  negligence?  If  so,  the  plidnttff  was 
entitled  to  have  the  jury  pass  upon  it.  It  is 
not  a  question  of  the  stuBciency  of  evidence. 

For'yth  V.  Hooper,  11  Allen,  419;  Heyward 
V.  Stile*,  134  Mass.  275. 

III.  TTiere  was  evidence  of  a  defect. 
McMalion  v.  Dattdsem,  12  Minn.  867. 
When  a  boiler  bursts  with  the  steam  that  is 

forced  into  it  by  pipes,  it  is  prima  faeie  evi- 
dence of  weakness,  deficiency,  and  that  it  is 
not  properly  and  suitably  constructed  to  do  the 
work  required  of  it. 

'The  fact  that  a  railroad  car  runs  off  the 
track  is  prima  facie  evidence  of  negligence  in 
the  railroad. 

Le  Barron  v.  East  Boaton  Ferry  Co.  11  Allen. 
S12;  Carpue  v.  London  d  B.  R  Go.  6  Q.  B. 
747;  Feitat  v.  Middlesex  B.  R.  Go.  100  Mass. 
405;  Christie  v.  Griggt,  2  Camp.  79 ;  Davmn 
V.  MaJKhetter.  8.  t6  L.  B.  Go.  5  L.  T.  Rep.  (N. 
S.)  682;  Stoke*  V.  SalUnuitail,  18  Pet.  181  (88 
U.  S.  bk.  10,  L.  ed.  115);  TCare  v.  Qay,  W 
Pick.  106. 

Mcftffrri.  Bealey  ft  Swift,  for  defendnnt: 
I.  On  the  evidence  here  reported,  this  case 
falls  within  Or<0i  v.  £te<on,  109  Mass.  619, 
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531;  mwUev  V.  Cape  Cod  B.  Co.  120  Haas. 

367,262. 

II.  The  evidence  fails  to  show  negligence  on 
thepart of  the  defendant. 

The  fact  that  an  accident  occurred  raisea  no 
preBumption  of  uegligeace. 

CurtU  T.  Soeheater  d  8.  B.  B.  Oo.  18  N.  T. 
S84. 

in.  If  the  pluintifF  claims  that  there  was 
evidence  from  which  the  jury  would  be  war- 
ranted in  finding  that  the  boiler  burst,  exploded, 
even  that  is  not  sufficient  in  itaelf  to  prove  neg- 
ligence. 

Toledo.  W.  A  W.  R.  R.  Co.  v.  Afoore,  77  111. 
217;  Flyitn  v.  Beebe,  98  Mass.  575;  Duffg  v. 
Q>fon.  113  Mass.  544;  Kendaa  v.  Botton,  118 
TSau.  284;  Hvtchin$on  v.  Botton  Qat  Light  Co. 
132  Mass.  219;  Coreomn  t.  Bo^n  A  A.  R.  B. 
Oo.  133  Mass.  507. 

The  presumption  is  that  the  master  has  fully 
discharged  bis  du^,  and  nc^^ect  so  to  do  must 
be  proved. 

Hundo  T.  Loa4&n,  ete.  B.B.Ga.  L.  R.  2  Q. 
B.  439:  Biinton  r.  Northern  Cent.  B.  Go.  SS 
T.  7. 

Whatever  the  rule  may  be  as  to  negligence 
being  implied  against  carriers  of  passeogcrs  for 
hire,  from  the  collision  of  trains,  cars  running 
oS  the  track,  etc.,  when  sued  for  injuries  re- 
ceived from  such  causes  by  passengers  and  third 
pereooa.  no  such  rule  obtams  between  master 
and  servant. 

Fdtal  T.  MiddUmx  B.  B.  Co.  109  Mass.  898; 
Ford  V.  Fitehburg  B.  B.  110  Mass.  250,  259. 

Per  Cariajn : 

The  only  evidence  in  the  case  is  that  plain- 
tiff's intestate,  while  engaged  in  the  employment 
of  the  defendant  in  makingstarch,  was  injured 
by  some  of  the  starch  being  blown  out  of  the 
boiler  upon  him.  There  was  no  evidence 
that  the  boilers  were  improperly  constructed  or 
were  out  of  repair.  For  aught  that  appears, 
the  accident  may  have  happened  b^  reason  of 
the  carelessness  of  the  plaintiff's  mtcstate  in 
letting  steam  into  the  boilers,  or  in  opening  the 
rovers  of  tlie  boilers.  The  evidence  does  not 
sustain  tJIte  burden  wlilch  is  on  the  plaintiff  to 
prove  dtber  due  care  on  his  part  or  negligence 
on  the  part  of  the  defendant. 

Judgment  on  the  verdict. 


Gideon  WELLS,  Aadgnee, 

V. 

L.  B.  WHITE. 

1.  An  assi^ee  in  insolvency  may.  re- 
eover.  against  a  party  to  wbom  the  in- 
solvent conveyed  chattels  sliortly  be- 
fore tlie  insolvency  proceedings,  the 
value  of  such  chattel^  where  the  con- 
T^Miee  was  frMdaleat  as  to  credit- 
on. 

3.  If  there  ia  a  valid  mortgage  held  by  de- 
fendant, on  the  chattels,  the  assignee 
may  recover  the  surplus  vaine  of  the 
goods,  above  the  amount  of  the  mort- 
gage, although  the  condition  of.  the 
mortgage  has  been  broken  and  defend- 
ant lus  taken  poeaession  of  the  chattels 
under  the  mortgage. 

MA8& 


(Filed  October  82.1888.} 

ON  defendant's  exceptions.  Oeerruied. 
Action  of  tort  brought  by  the  plaintiff  as 
assignee  in  insolvency  of  John  BoUeu  to  recover 
the  value  of  a  quantitv  of  brick  and  other  per- 
sonal property  alleged  to  have  been  fraiuu- 
lently  conveyed  by  said  Bolieu  to  defendant. 
There  was  evidence  that  on  August  26,  1884, 
said  Bolieu,  being  then  in  embarrassed  circum- 
stances, executed  to  defendant  a  deed  of  his 
brick  yard,  and  on  the  next  day  gave  him  a 
bill  of  sale  of  all  his  personal  property  upon 
the  yard;  that  nothing  was  paid  to  him  by  said 
defendant  either  for  the  deed  or  bill  of  sale, 
except  that  said  White  agreed  to  pay  the  raort- 
g^ea  upon  the  property.  On  July  5,  1684, 
said  Bolieu  had  given  to  C.  B.  Preseott  a  mort- 
gage to  secure  a  note  for  $1,800  upon  a  kiln 
and  other  fixtures  in  the  yard.  The  note  came 
due  on  September  7,  and  was  not  paid,  and  on 
October  14  Preseott  indorsed  and  assigned  said 
note  and  mortf^age  to  the  defendant,  lie  being 
then  in  possession  of  said  yard  and  all  the  prop- 
erty upon  it.  After  the  conveyance  by  Bolieu, 
to  the  defendant,  of  the  yard,  the  defendant 
took  possession  thereof  and  proceeded  to  manu- 
facture brick.  It  was  agreed  at  the  trial  that 
no  steps  had  ever  been  taken  by  said  Preseott 
or  by  the  defendant  to  foreclose' said  mortgage. 
The  defendant,  among  other  things,  askra  the 
court  to  rule  that  the  condition  of  BoUeu's 
chattel  mortgage  to  C.  B.  Preseott  having  been 
broken,  and  the  defendant  having  before  the 
date  of  the  writ  taken  possession  of  the  prop- 
erty therein  described,  as  assignee  of  said  mort- 
gage, plaintiff  cannot  recover  for  any  of  such 
property  in  this  action.  'The  court  declined  to 
give  this  instruction,  but  instructed  the  jury  in 
terms  the  substance  of  which  appears  in  the 
opinion.  The  jury  returned  a  verdict  for  plain- 
tiff, and  defendant  alleged  exceptions. 

Meurg.  R.  O.  Dwig-ht  and  Ely  Brothers, 
for  defendant; 

I.  Defendant's  ownership  of  the  equity  of 
redemption  when  the  Preseott  mortgage  was 
assigned  to  him  did  not  work  a  merger. 

iacOabe  v.  Hu<^,  14  Allen,  188,  191. 
It  is  a  question  of  defendant's  intention  and 
interest. 

Tueker  v.  Crowleu,  127  Mass.  400,  «1. 

The  fact  that  he  took  an  assignment  shows 
an  intent  to  purchase,  and  not  pay  the  mortgage. 

Bunt  V.  J/unt,  14  Pick.  374,  385;  Oibecm  v. 
Crehore,  8  Pick.  475,  482;  Strong  v.  Converse. 
8  Allen,  557,  559;  Brown  v.  La/pham,  8  Cush. 
651,  655;  Loud  v.  Lane,  8  Met.  617.  518. 

II.  Plaintiff's  rights  in  the  property  covered 
by  this  unimpeached  mortgage  are  merely 
those  of  the  mortgagor  (Pub.  Stat.  chap.  157, 
8  4«;  Howe  V.  HarUett,  8  Allen,  20,  31 ;  Brigga  v. 
Parkman,  2  Met.  i}58,  266.  267);  and  the  morU 
gagor  could  not  recover  for  any  such  property 
hi  this  form  of  action  ( WdU  v.  Connahie,  IfliS 
Mass.  513,  515). 

III.  Nor  does  the  fact  that  defendant  ban 
used  or  sold  the  mortgaged  property,  without 
process  of  foreclosure,  give  plaintiff  any  better 
right  to  recover  therefor  in  this  action. 

Holmee  v.  j3tetf,  8  Gush.  832,  823;  Landon  v. 
Entmone,  07  Mass.  87,  89. 
Mr.  Oidoon  Wells,  phiintiff,  pro 
Defendant  was  not  in  possession  as  mortga- 
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gee,  but  as  owner.  He  had  full  title,  subject 
only  to  be  defeated  on  account  of  fraud. 

There  was  no  interrening  title  to  prevent  the 
merger  within  the  rule  lud  down  in  Evans  t. 
KimbaU.  1  Allen,  240. 

The  assignment,  tberefore,  operated  as  a  dis- 
charge. 

Wadtwarth  v.  WiUiatm,  100  Mass.  126;  Carl- 
ton V.  Jaekaon,  121  Mass.  592:  Putnam  t.  Cot- 
lamore,  120  Mass.  464;  MeOtbe  v.  8uap,  14 
Alien,  188. 

Merger  will  not  be  prevented  to  protect 
fraud. 

MeOowrn  t.  WbeOoek,  1  Barb.  22. 

The  doctrine  that  a  mortgagor  cannot  sue  a 
mortgagee,  as  in  trover,  has  no  application  to 
the  present  case. 

The  assignee  does  not  claim  under  the  mort- 
gagor's title,  but  by  an  independent  right  given 
him  by  statute. 

SeePub.  Stat.  ciwp.  157.  g  98. 

The  real  interest  so  conveyed  by  the  insol- 
vent to  the  defendant  was  the  value  of  the 
property  conveyed  above  all  valid  mortgages. 
There  was  such  a  use  of  the  mortgaged  prop- 
erty, as  between  mortgagor  and  mortgagee,  as 
would  amoimt  to  a  conversion. 

Spaulding  v.  Barnes,  4  Gray,  880;  Treat  v. 
mmore,  49  Me.  U. 

Holmes.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  by  an  assignee  in  insolvency, 
with  a  count  in  trover  and  a  count  under  Pub. 
Stat.  chap.  157,  §  98,  against  a  party  to  whom 
the  insolvent  bad  conveyed  the  chattels  in  ques- 
tion shortly  before  the  beginning  of  the  Insol- 
vency proceedings.  The  conveyance  was  made 
in  consideration  of  the  defendant's  agreeing  to 
pay  the  mortgage  upon  the  property.  Aner- 
wards  the  deKudant,  being  in  possession  of  the 
property,  obtained  an  assignment  of  one  of 
three  mortgages,  and  an  indorsement  of  the 
note  then  overdue. 

The  only  exception  not  waived  is  to  the  re- 
fusal of  liie  court  to  rule  that,  "  the  condition 
[of  this  mortgage]  having  been  broken,  and  Uie 
defendant  having,  before  the  date  of  the  writ, 
taken  possession  of  the  proper^  therein  de- 
scribed, as  assignee  of  said  mortgage,  plaintiff 
cannot  recover  for  any  of  such  property  in  this 
action."  The  court  instnicted  the  jury  that 
if  the  conveyance  to  the  defendant  was  fraud- 
ulent under  the  rules  given  them,  and  not  ex- 
cepted to,  the  plaintiff  was  entitled  to  recover 
the  fair  value  of  the  property  so  conveyed, 
less  the  amount  due  upon  any  valid  mortgages 
which  were  upon  the  property  at  the  time  of 
such  conveyance. 

There  was  no  reason  to  doubt  that  the  ruling 
of  the  court  was  a  correct  interpretation  of  the 
section  of  the  insolvent  law  under  whicli  the 
plaintifTs  amended  count  was  drawn. 

WeOa  T.  ConnaHe.  188  Mass.  518,  ODdDahill 
V.Booker,  140  Mass.  808,  refer  to  trover  between 
mortgagor  and  mortgagee  in  possession. 

But  even  if  there  was  a  valid  mortgage  out- 
Ktanding  in  the  hands  of  the  defendant,  if  the 
Hiile  of  the  equity  to  him  was  void  as  against 
creditors,  the  assignee  would  be  entitled  to  the 
surplus  value  of  the  goods  above  the  amount 
of  the  mortgage  (Uoice  v.  BarUett,  8  Alien,  20. 
21);  and  there  is  nothing  to  show  that  the  ac- 
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tion  was  not  maintainable  under  the  statute. 
It  is  therefore  unnecessary  to  consider  whetbo* 
the  mortgage  was  or  was  not  mer^ged. 
Exeepttma  overruled. 


COMMONWEALTH  of  MaaBacfausetto 

e. 

Samuel  H.  WOOD. 

1.  On  the  trial  of  an  indictment,  where 
evidence  has  been  given  which  directly 
tends  to  support  thea>llegationH  of  the  in- 
dictment, tne  eonx^  mny  refbse  to  rnlt 

that  there  is  no  evidence  to  prove  such 
allegations,  or  that  there  is  a  variance 
betweon  the  allegations  and  the  proof. 

2.  Although  one  cannot  be  convicted  for 
Cslae  repreaentationa,  upon  a  state- 
ment of  bis  opinloB  as  to  the  value  (tf 
an  article,  yet  he  can  for  a  fblse  repre- 
sentation of  what  It  isa«lUiic  for. 

8.  The  offense  of  obtaining  money  bj 
ftlse  pretenaes  is  complete  in  a  county 
in  this  State,  where  the  representations 
were  made  by  there  sending  a  cashier*! 
draft  for  the  money  to  the  defendant,  at 
his  request,  to  New  York,  by  the  bands 
of  defendant's  agent,  or  by  depositing 
the  draft  in  the  mail  at  his  request,  he 
having  received  the  money  on  the  draft 
in  New  York. 

4.  Where  the  bill  of  exceptions  purports 
to  set  out  all  the  evidence,  and  there  is 
no  evidence  therein  of  a  material  fact 
necessary  to  support  a  oonviction,  the 
exceptions  to  the  indictment  most  be 
■astainecL 

(Worc€eter  Piled  October  a,  188LI 

ON  defendant's  exceptions. 
Three  indictments  against  the  defendant  t<x 
obtaining  money  by  false  representations,  tried 
together liy  consent. 

In  No.  278  the  government  introduced  evi- 
dence tending  to  prove  the  representations  al- 
leged at  Berlin,  that  they  were  false  and  known 
to  be  so  by  defendant,  and  also  that  the  pur- 
pose of  the  defendant  in  making  them  was  u 
alleged  in  the  indictment,  and  that  in  conse- 
quence thereof  Peters  was  induced  to  send  a 
casbio^s  draft  for  the  amount  named,  of  which 
a  copy  is  Inserted  in  the  indictment,  to  the  de~ 
fendiuit  at  New  York,  being  directed  so  to  do 
a  note  written  by  defendant  and  left  at 
Peters'  place  of  business  in  Boston. 

The  defendant  asked  the  court  to  rule  that 
the  representation  that  the  stock  was  worth 
and  was  selling  from  $55  to  $60  per  share  was 
not  such  a  representation  that,  even  if  false,  de- 
fendant could  be  competed  for  having  made  it. 

The  court  ruled  that  the  defendant  could  not 
becon%-icted  for  making  the  representation  that 
the  stock  was  worth  from  $55  to  $60  oer  share, 
but  could  for  the  representation  that  il  was  sell- 
ing  from  $55  to  $(>0  per  share. 

Defendant  also  asked  the  court  to  rule  that  the 
Jury  would  not  be  authorized  to  convict  the  de- 
fendant, that  the  offense  was  not  complete  in 
this  Commonwealth,  and,  even  if  comiuete,  de- 
fendant could  not  be  convicted  in  this  county: 
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flU  of  ^riiich  the  court  refused,  and  ruled  that 
upon  the  evidence,  tiie  jury,  U  they  helieved  the 
Hame,  would  be  authorized  to  Convict. 

Id  No8.  371  and  274  the  government  intro- 
duced evidence  tending  to  prove  the  represen- 
tations as  alleged  made  at  Berlin  February  5, 
and  their  falsity,  and  that  their  falsity  was 
known  to  defendant,  and  that  in  the  whole 
transaction  the  purpose  of  the  defendant  Was 

For  the  purpose  of  proving  the  representa- 
tions alleged  to  have  been  made  April  20, 1884. 
the  government  introduced  a  letter  written  hy 
defendant  at  Minneapolis,  and  sent  to  John  6. 
Peters  at  Berlin,  the  material  part  of  which 
was  in  these  words:  "  The  issue  of  additlcHial 
stock  In  W.  R.  A  Imp.  Go.  will  not  be 
made  till  May  1 ,  as  we  want  to  dispose  of  about 
$»,000  more  stock;  we  have  sold  f 192,000  and 
want  to  make  it  $200,000;  then  one  half  of  the 
capital  stock  will  have  been  issued.  About  two- 
thirds  of  this  stock  has  been  taken  by  old  stock- 
holders at  par,  but  part  of  the  stock  has  sold  as 
high  as  $52  per  share.  The  new  stock  does  not 
receive  any  dividend  until  January  1  next." 
This  was  the  only  evidence  offered  to  prove 
such  representations. 

There  was  ^ao  evidence  to  show  tliat  the 
contents  of  said  letter  was  communicated  to 
Luther  Peters;  that,  in  consequence  of  the  fore- 
l{oing  representations,  John  Q.  Peters  was  in- 
dncra  to  pay  the  money  alleged  in  the  indict- 
ment todeiendant  in  exchange  for  the  Aock,  and 
that  Lather  was  induced  to  send  a  check  to  the 
defendant  at  Minneapolis. 

The  defendant  asked  the  court  to  rule  that 
upon  the  foregoing  evidence  the  jury  would 
not  be  warranted  in  convicting  the  defendant 
up(m  either  indictment,  and  there  was  no  evi- 
dence to  prove  the  representation  alleged  In  the 
indictment  as  made  April  20;  and  there  was  a 
variance  between  the  proof  and  the  representa- 
tion in  the  indictment  of  April  20;  and  that  the 
r^tresentation  that  the  stock  was  worth  and 
was  selling  for  from  $59  to  $60  per  share  was 
not  such  a  r^resentation  as  defendant  oould 
be  oonvicted  for  making. 

Tlie  court  refused  so  to  rule,  but  ruled  that 
there  was  evidence  which  would  authorize  the 
jnry  tooHivict  If  the  jury  should  find  thatthe 
statement  in  the  letter  of  April  was  a  correction 
of  the  statement  made  in  Februarr  in  the  mat- 
ter of  the  amount  of  stock  Issued,  then  stated 
to  be  $200,000,  they  would  be  authorized  to 
I'onvict  the  defendant,  and  that  the  meaning  of 
the  letter  was  for  tb^,  but  if  it  related  to  a 
new  issue  of  stock  they  must  acquit. 

The  lory  returned  verdicts  of  guilty  on  all 
the  indictments,  and  the  defendant  excepted. 

Mr.  SMnael  H.  Wood,  pro  se. 

Mr.  Harvey  N.  Shepard,  A»tt.  AUy- 
Gm.  for  the  CommoDwealtb: 

It  is  actionable  to  represent  falsely  that  stock 
IS  Bdling  in  the  market  at  a  given  price. 

Manning  v.  Atbee,  11  Allen,  520. 

■ortOB,  CK.  (/;,  delivered  tlu  opinion  of  the 

twort: 

Three  cases  aninst  the  defendant  for  obtain- 
ing money  by  false  pretenses  were  tried  to- 
gether in  the  superior  court,  and  come  be- 
fore us  on  a  single  bill  of  exceptions.  It  will 
be  convenient  to  consider  the  cases  separately. 

iUSfl. 


(    la  the  case  numbered  374  in  the  superior 

court,  the  indictment  charges  that  the  defend- 
ant at  Berlin,  in  the  county  of  Worcester,  on  the 
5th  day  of  February,  18t»,  falsely  represented 
to  John  Q.  Peters  that  he,  said  Wood,  was 
treasurer  and  secretary  of  the  Western  Real 
Estatetfe  Improvement  Company,  a  corporation 
established  at  Minneapolis  in  the  State  of  Min- 
nesota; that  the  capluil  stock  of  said  company 
was  $500,000;  that  $200,000  worth  of  said 
stock  had  been  subscribed  for  and  paid  in,  in 
cash,  which  was  chiefly  invested  in  n»l  estate 
in  Minneapolis;  that  the  stock  was  worth  and 
was  selling  for  from  $55  to  $60  per  share  at 
said  Minneapolis;  and  that  the  defendant  on 
the  25tb  day  of  the  following  April,  by  a  letter 
written  by  the  defendant  and  received  by  said 
Peters  at  Berlin  on  said  25th  day  of  Af^l, 
falsely  represented  that  the  amount  of  capital 
stock  subscribed  for,  paid  in  and  invested  as 
aforesaid,  was  $192,000  instead  of  $200,000  as 
previously  stated  by  the  defendant.  The  gov- 
ernment mtroducea  evidence  tending  to  prove 
the  oral  statement  alleged  to  have  been  made 
at  Berlin,  and,  to  prove  the  modification  of 
these  statements  allt^ed  to  have  been  made  by 
the  letter  received  on  the  25th  day  of  April,  in- 
troduced a  letter  of  the  defendant,  which  we  in- 
fer was  dated  April  20, 1884,  the  material  parts 
of  which  are  set  out  in  the  bill  of  exceptions. 
This  letter,  construed  in  connection  with  the 
previous  oral  statements  of  the  defendant,  sub- 
stantially state  that  $192,000  of  the  capital 
stock  bad  been  paid  in.  It  would  naturally  be 
understood  as  intended  to  state  that  tbeamoimt 
of  capital  stock  paid  in  was  $10.!,000,  and 
directly  tended  to  support  the  allegations  of 
the  indictment.  The  court,  therefore,  prop- 
erly refused  to  rule,  as  requested  by  the  defend- 
ant, that  there  was  no  evidence  to  prove  the 
representations  as  alleged  in  the  indictment,  and 
that  there  was  a  variance  between  the  allwa- 
tions  and  the  proof  as  to  this  letter.  The 
instruction  given  by  the  court  upon  this  sub- 
ject was  sufficiently  favorable  to  the  defend- 
ant. 

The  defendant  also  asked  the  court  to  rule 
that  the  representation  "that  the  stock  was 
worth  and  sellingfor  from  $55  to  $60  per  share 
was  not  such  a  representation  as  defendant 
could  be  convicted  for  making."  The  court 
rightly  ruled  "that  the  defendant  could  not  be 
convicted  for  making  the  representations  that 
the  stock  was  worth  mim  $55  to  $60  per  share, 
but  could  for  the  representation  that  ft  was 
selling  for  from  $55  to  $60  per  share." 

The  last  named  representation  is  not  a  state- 
ment of  opinion  as  to  the  value  of  the  stock. 
It  is  a  statement  of  a  material  fact,  of  which 
Peters  had  no  knowledge  or  means  of  know- 
ledge, and  upon  which  he  had  the  right  to  rely. 

Manning  v.  Atbee,  11  Allen,  520. 

The  defendant's  motion  to  quash  was  rightly 
overruled,  as  the  reasons  assigned  are  not  true 
in  fact  and  the  indictment  is  sufficient.  It  ap- 
pears by  the  bill  of  exceptions  that  l^ere  was 
evidence  tending  to  prove  all  the  material  alle- 
gations of  the  indictment,  and  the  court  proper- 
ly refused  to  rule  that  the  jurv  would  not  he 
warrauted  in  convicting  the  defendant. 

We  have  considered  all  the  exceptions  ap- 
plicable to  this  case,  and  the  result  is  that  they 
must  be  ovenuled. 
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Id  the  case  numhered  373  in  the  superior 
court,  the  indictment  charges  that  the  same 
representalions  alleged  in  No.  274,  except 
that  made  by  tbe  letter  received  April  25, 1884, 
were  made  to  John  G.  Peters  at  BerllD,  on  the 
5tb  day  of  February,  1884,  and  that  said  Peters 
was  thereby  induced  to,  and  did,  on  the  15th 
day  of  the  same  February,  deliver  to  the  de- 
fendant at  said  Berlin  a  cf»hier's  draft  or  order 
fori'the  parent  of  $4,612.50,  a  copy  of  which 
is  set  out  ID  the  bill  of  exceptions. 

The  ruling  that  the  defendant  might  be  con- 
victed for  making  the  false  represeatatioD  that 
the  Biock.  was  adUng  for  from  $55  to  $60  was 
rifl^t,  for  the  reasons  we  have  stated  above. 

The  defendant  asked  the  court  to  rule  that 
upon  the  evidence  "the  offense  was  not  com- 
plete in  this  Commonwealth,  and,  even  if  com- 
plete, defendant  could  not  be  convicted  in  this 
county,"  which  ruling  the  court  refused.  It 
appears  by  tbe  bill  of  exceptions  that  tbe  gov- 
ernment introduced  evidence  tending  to  prove 
the  nnwesentatioiu  lUleged  at  Berlin,  that  thOT 
were  false  and  known  to  be  so  by  tbe  defend- 
ant, and  also  that  the  purpose  of  the  defendant 
in  making  them  was  as  allied  In  the  indict- 
ment, and  that  in  consequence  thereof  Peters 
was  induced  to  send  a  cashier's  draft  for  the 
amount  named,  of  which  a  copy  is  inserted  in 
the  indictment,  to  the  defendant  at  New  York, 
being  directed  so  to  do  by  a  note  written  by 
defendant  and  left  at  Peters'  place  of  business 
in  Boston. 

Although  tbe  defendant  received  the  money 
on  the  cashier's  draft  in  New  York  or  in  Min- 
neapolt!),  it  canuot  be  doubted  that  the  of- 
fense charged  in  the  indictment  was  accom- 
plished and  completed  at  Berlin,  where  Peters, 
at  the  request  of  the  defmdant,  sent  him  the 
draft,  whether  he  sent  it  by  the  hand  of  an 
agent  of  the  defendant  or  deporited  it  in  the 
mail.  Tbeexceptionsdo  not  i^w  how  besent 
it.  But  if  he  sent  it  bv  a  carrier  or  other  agent 
of  the  defendant,  the  delivery  to  the  agent  was 
a  delivery  to  the  defendant.  Commonteealth  v . 
Tartar,  105  Mass.  172.  So  if  he  sent  it  bv 
mail,  when  he  deposited  It  in  tbe  poetofllce,  it 
passed  out  of  his  control  into  tbe  control  of  the 
defendant,  and  the  postmaster  was  the  agent  of 
the  defendant  to  forward  the  letter  to  him. 
Hegina  v.  Jones.  1  Eng.  L.  &  £q.  588;  4  Cox, 
0.  C.  198. 

We  are  not  called  upon  to  consider  whether, 
if  the  letter  had  been  mailed  in  Boston,  it  would 
chan^  the  venue  to  Suffcdk  County.  No  such 
Question  is  raised  by  the  bill  of  exceptions,  as 
there  is  nothing  to  mdicate  that  it  was  mailed 
In  Boston. 

The  motion  to  quash  in  this  case  was  rigbtly 
overruled,  for  the  reaaong  stated  in  tiie  case  we 
first  considered. 

In  the  case  numbered  271  In  the  superior 
court,  the  indictment  char^  the  defendant 
with  obtaining  money  of  Xuther  Peters  by 
means  of  false  representations,  tbe  same  as 
those  alleged  in  No.  274.  The  bill  of  excep- 
tions purports  to  set  out  all  tbe  evidence  ma- 
terial to  the  questions  raised.  The  indictment 
alleges  that  said  Luther,  induced  by  said  false 

Sretences,  on  the  25th  day  of  July  at  Berlin, 
elivered  to  the  defendant  tbe  sum  of  $566.50 
in  exchange  for,  and  in  payment  for,  eleven 
shares  of  stock  sold  him  1^  the  defendant. 
760 


The  bill  of  exceptions  sets  out  that  there  was 
evidence  tending  to  show  "that  Luther  was  in- 
duced to  send  a  check,  a  copy  of  which  is  in- 
serted in  said  indictment,  to  the  defendant  at 
Minneapolis."  We  do  not  know  what  this 
means,  as  there  is  no  copy  of  a  check  inserted 
in  the  indictment.  Takmg  the  exceptions  as 
they  stand,  we  think  the  nuing  requested,  tiiat 
the'evidence  would  not  warrant  a  conviction, 
should  have  been  given. 

It  is  quite  probable  an  error  in  the  bill  of  ex- 
ceptions was  caused  by  the  attempt  to  embrace 
three  cases  in  one  bill,  but  we  must  take  the 
bill  of  excepti<MU  as  allowed  hy  the  presiding 
justice,  and  as  there  does  not  appear  to  bave 
been  any  evidence  to  support  the  aUesation  that 
Luther  paid  tbe  defendant  the  sum  alleged,  the 
exceptions  must  be  sustained. 

TAe  rmilt  is  that  in  No.  S71  the  exception*  are 
tmtained,  and  in  Not.  t73  and  S74  the  excep- 
tion* art  overruled. 


Ludnda  GATLORD 
Ebenezer  KING. 

1.  Grants  of  land  bonndingf  on  »  way 

will  be  presumed  to  extend  to  the  center 
of  the  way,  if  tbe  grantor  owns  the  soil 
thereof,  and  a  clear  Intention  to  the  con- 
trary does  not  appear. 

2.  Where,  in  a  icrant  by  a  town  of  a  part 
of  a  street,  it  is  not  expressed  that  the 
land  Is  to  be  bonnded  on  the  street,  an 
intention  cannot  be  inferred,  where  none 
is  expressed,  to  eonvey  the  soil  to  the 
center  of  tbe  street 

8.  A  town  is  not  estopped  to  deny  her 
title  to  lands  by  proceedings  of  commis- 
sioners in  adjusting  the  width  of  a  high- 
way. 

4.  A  license  or  authority  to  plant  and 
keep  shade  trees  in  a  street  cannot  be 
conclusively  presumed  from  tbe  facts 
that  they  were  planted  and  had  re- 
mained sixteen  or  seventeen  yeans  with- 
out pbjection,  and  tibat  the  adjacent 
landowner  had  mowed  the  grass  there 
for  nearly  thirty  years. 

(Uampsblre— FUed  October  28. 1880.) 

ON  plaintiCTs  exceptions.  Overruled. 
Action  of  tort  for  removing  sliade  and  or- 
namental trees  standing  in  front  of  pl^ntiff's 

residence  in  East  Street,  Amherst,  ^thout  li- 
cense, and  for  breaking  and  entering  her  close, 
and  converting  tbe  same  trees  to  defendant's 
own  use. 

Answer  was  a  general  denial,  and  that  de-, 
f«idant,  as  cme  m  tbe  selectmoi  of  Amherst,' 
who  had  tbe  cnre  of  said  street  under  authority 
of  the  town,  caused  the  traveled  road  anS 
path  to  be  widened;  that  he,  acting  as  highway 
surveyor  and  one  of  the  selectmen,  and  under 
authority  of  the  board  of  selectmen,  caused  thn 
trees  to  be  removed;  and  aUo  that  Ambent  was 
tbe  owner  of  the  land  and  soil  upon  and  withfai 
which  the  trees  were  stuDdiog. 

It  was  admitted  that  plaintiff  owned  the  inem- 
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ises  and  residence  Id  front  of  which,  oa  East 
titreet,  three  valuable  shade  trees  had  atood  far 
sixteen  or  seventeen  years;  that  defendant  in 
October,  1883,  without  notice  or  leave  from 
plaintiff,  caused  the  trees  to  be  taken  away  by 
«  person  who  used  them  for  firewood. 

The  deed  to  pltlntifl  of  said  premises  and  res- 
idence in  1854  bounded  same  "west  on  East 
Street. "  The  trees  were  planted  sixteen  or  sev- 
enteen years  before  188S,  in  the  same  line  with 
some  old  shade  trees  which  bad  become  de- 
cayed and  were  removed  by  plalntiflE  to  set  out 
those  in  question. 

It  appeared  from  the  auditor's  report  that 
]dttintifx,  at  the  time  of  setting  out  the  trees^  had 
no  aiUhtff  ity  or  license,  either  verbal  or  written . 
to  do  the  same  from  the  selectmen,  road  com- 
missioners, or  any  municipal  officer  of  Amherst 
to  whom  the  care  of  the  streets  or  roads  may  be 
-entrusted.  It  was  admitted  that  no  objection 
was  made  to  maintaining  or  planting  the  trees, 
by  any  oflScer  of  Amherst,  or  the  public,  or 
any  one. 

In  June,  1888,  the  selectmen,  by  vote  of  the 
town,  represented  to  the  county  commissioners 
by  their  petition  that  the  boundary  lines  of  East 
Street  had  been  lost  or  become  uncertain,  and 

grayed  them  to  determine  and  establish  the 
igbway  by  suitable  and  permanent  monuments. 
The  commissioners  accordingly  adjudged 
that  Uie  highway  at  the  place  in  question  "  is 
laid"  a  certain  ascertained  number  of  rods 
wide,  expressed  in  th^r  decree,  and  located  per- 
manent bounds  to  indicate  the  limita  of  the  high- 
way. The  location  thus  ascert.*dned  covered 
the  grass  plats  and  two  worked  strips,  and  left 
the  place  where  said  trees  stood  east.or  on  plain- 
tiff's side,  of  the  center  of  the  highway. 

The  plaintiff  requested  the  court  to  rule  that 
if  the  trees  In  question  were  planted  by  pUiniiff 
aixteen  or  seventeen  years  ago  in  the  same  line 
with  ancient  trees  which  luid  become  decayed, 
and  which  were  removed  for  the  purpose  of 
planting  the  new  ones  in  front  of  her  premises, 
on  her  ^dc  of  the  center  of  the  street,  between 
her  house  and  the  sidewalk  on  her  side  of  it,  and 
were  kept  there  without  objection  by  any  ofB- 
CH"  of  Amherst,  or  the  public,  until  removed  by 
defendant,  a  license  to  plant  them  there  would 
be  presumed;  that  the  petition  of  selectmen 
of  Amherst,  by  vote  of  the  town  in  1883,  set- 
ting out  that  the  boundary  lines  of  the  high- 
ways in  question  had  been  lost  or  become  un- 
certain, praying  the  commissioners  to  establish 
the  road,  and  whereby  they  obtained  an  adjudi- 
cation establishing  the  way  in  question,  cover- 
ing the  loeui  where  the  trees  stood,  estops  the 
town  and  the  defendant  in  the  action  from 
claiming  that  the  town  owns  the  fee  in  the  soil 
under  said  road. 

Tlie  court  refused  said  rulings,  and  the  plain- 
tiff took  exceptions. 
Mr.  WiUi«m  O.  BaHett,  for  plamtiff: 
I.  In  a  case  like  this,  no  petition  for  author- 
ity to  plant,  adjudication  on  the  same,  proof  of 
same  by  record,  or  any  formal  proceedings  had, 
are  to  be  shown. 
Pub.  Stat.  chap.  M,  S  6;  White  v.  Godfrey, 
Mass.  472;  BUu  v.  BaU,  09  Mass.  597. 
No  stress  is  placed  upon  the  twenty  years  the 
trees  had  been  permitted  to  stand  as  a  prescrip- 
tive term  in  that  case,  but  the  mention  of  the 
fact  was  a  mere  recital  of  the  evidence.  Per- 
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mission  in  any  case  does  not  result  In  prescrip- 
tion. The  presumption  existed  as  a^inst  de- 
fendant, a  selectman  in  char^  of  highways, 
who  was  changing  the  road  without  authority 
of  law. 

PraU  T.  Amhertt.  140  Mass.  167;  Pub.  8tat. 
chap.  64.  8  10. 

U.  Amherst,  by  selling  lots  for  a  valnable 
consideration  m  the  old  way  to  the  owners, 
' '  bounded  on  the  said  surveyed  ways, "  and  dis- 
continuing the  old  way  covered  by  such  lots, 
which  were  "granted  in  fee  to  the  said  persons 
and  their  heirs  respectively,"  whereby  the  way 
was  narrowed  at  the  place  in  question,  granted 
the  fee  to  the  center  of  the  wav,  subject  to  the 
easement  to  the  public.  Ana  the  next  year, 
when  Noah  Dickinson  conveyed  his  land,  de- 
scribing it  as  '  'bounded  and  butted  as  follows, 
to  wit,  west  onabigbway,"  it  passed  Uie  fee  to 
Ebenezer  Mattoon,  and  by  the  subsequent  con- 
veyances, all  boundiug  It  on  the  way, 
plaintiff  acquired  it. 

White  V.  Oo^rey,  ubi  lupra;  Boston  v.  Bieh- 
ard»on,  IS  Allen,  146;  P/t£lpt  v.  WtAt^,  184 
Mass.  17;  Mt^ley  v.  Sargent,  119  Haas.  281; 
Smith  V.  Stoeomb,  11  Gray,  280. 

The  vote  was  a  sufficient  grant. 

Springfield  v.  Miller,  12  Haas.  381;  Green  v. 
Putnam,  8  Cush.  21. 

That  it  was  a  public  grant  calls  for  no  dUTer- 
entlconstruction. 

Botton  V.  Biehardwn,  18  Allen,  lfi6, 157. 

If  the  fee  still  remained  in  Amherst  In  1610, 
after  Dickinson's  deed  to  Mattoon,when  it  grant- 
ed to  Mattoon  a  piece  of  land  in  the  highway  aa 
then  existing,  in  front  of  his  entire  premues, 
now  plaintiff's,  as  recommended  by  the  com- 
mittee, because  it  would  not  encroach  upon  the 
county  road  nor  do  any  injury  to  the  street,  it 
granted  him  the  fee  to'the  center  as  parcel  of 
the  lot,  and  plaintiff  haa  acquired  it.  The  lot 
being  in  fact  bounded  upon  the  way,  as  it  must 
have  been  by  being  a  part  of  it,  the  mere  fact 
that  it  is  not  so  described  will  not  vary  tim  con- 
struction. 

Gear  v.  Sflmum,  87  Conn.  229.  See  Kent, 
Com.  485;  Dodd  v.  Witt,  180  Mass.  63;  (/Gcm- 
ndl-v.  Brmnt,  121  Mass. 557;  Woodman  v.  j^wn- 
«r.  54  N.  H.  607;  Sleeper  v.  Laconia,  60  N. 
H.  201. 

The  town  did  not  use  the  land  for  any  pur- 
pose of  its  own,  as  in  case  of  Phelps  v.  Webtter. 
What  is  the  purpose  and  effect  of  a  reference 
to  a  plan  is  a  question  of  the  Intentiou  of  the 
parties. 

Rman  v.  BoMton  Gat  Light  Co.  187  Mass. 
87.  48. 

Mr.  T.  O.  Spmnldliur*  'or  defendant: 

I.  The  land  on  which  the  trees  mentioned  in 
the  plaintiff's  declaration  were  standing  at  the 
time  of  their  removal  was  owned  by  Amherst. 

Hadley  owned  the  entire  territory,  with  pow- 
er to  divide  it  among  its  inhabitants  by  vote. 

Lynn  v.  iVoAonf,  118  Mass.  448. 

By  the  vote  in  1"^,  leaving  40  rods  for  high- 
ways betwixt  every  divisicm,  Hadley  retainied 
such  ownership  as  it  then  had  in  East  Street, 
one  of  these  highways. 

Phelpt  V.  Webtter,  184  Mass.  17,  19. 

By  the  division  of  Hadley  into  two  towns, 
Amherst,  within  whose  limits  this  highway  fell, 
owned  it  in  the  same  manner  as  Hadley  had 
formerly  owned  it. 
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Lynn  t.  Nahant,  118  Mass.  440. 

la  determining  tbe  effect  of  the  action  of 
Amherst  in  VlHI  and  in  1810,  as  bearing  upon 
the  plaintiff's  second  and  third  requests  to  rule, 
the  court  will  be  guided  by  the  intent  of  the 
parties  as  expressed  in  tbe  descriptive  parts  of 
the  votes,  explained  and  illustrated  by  all  other 
parts  thereof  and  by  the  localities  to  which  they 

"^^moM  T.  Erana,  1  Allen,  448;  Flidp$y.  WA- 
ftar  184  Mass.  18,  Id. 

The  town  intended  to  fell  only  the  tracts 
actually  measured,  or,  in  other  words,  "  the 
amount  laid  out  for  each  man  to  purchase. "  If 
any  of  these  tracts  were  sold  to  the  i)er8on 
owning  plaintiff's  premises  in  11B?,  tiie  words 
"bounded  on  the  new  siurveTed  ways,"  are 
merely  a  part  of  the  description  to  snow  the 
location  of  tbe  tracts  with  reference  to  the  way 
which  was  laid  out  and  surveyed  between  the 
second  and  third  divisions. 

Codman  v.  Etans,  1  Allen,  446. 

The  vote  of  Amherst  in  1810,  taken  in  con- 
nection with  the  petition  and  report,  conveyed 
to  Ebenezer  Mattoon  18  rods  at  land  for  9I8. 
Kdther  tbe  description  nor  tbe  plan  bounded 
the  land  on  tbe  highway.  In  this  sale  the  ex- 
ternal lines  of  the  plan  are  tbe  boundaries,  and 
tbe  way  is  excluded. 

Codman  v.  Etana,  1  Allen,  447;  Morgan  v. 
Mo&re.  8  Gray,  821,  822;  Walker  v.  Boynton. 
120  Mass.  849. 

Tbe  plaintiff  bad  not  acquired  a  title  to  the 
soil  where  the  trees  stood,  by  acts  of  ownership 
or  possession.  The  surveys  by  the  town  and  the 
votes  claiming  title  in  1787  and  ISlOestablished 
a  seisin  in  the  town. 

Wittitton  V.  Mw^e.  10  Met.  25. 

The  acts  of  tbe  plaintiff  since  1854,  in  mow- 
ing the  grass  on  unenclosed  land  in  tbe  high- 
way wiUiout  asking  permission  and  without 
objection,  are  not  sufficient  to  give  ber  a  title. 

i^mmona  v.  Nakant,  8  Allen,  818;  Common- 
vwUth  V.  Soxbury,  9  Gray,  451,  502. 

II.  The  first  ruling  requested  was  rightly 
refused.  The  evidence  showed  that  tbe  plain- 
tiff planted  the  trees  without  license  or  au- 
thority, verbal  or  written,  from  the  selectmen, 
road  commissioners,  or  any  municipal  officer  of 
Amherst  to  whom  tbe  care  of  the  streets  or 
roads  was  entrusted. 

Pub.  Stat.  chap.  54.  g  6. 

If  the  plaintiff  owned  the  fee  in  the  highway 
to  the  center,  it  still  appears  afflrmatively  that 
she  had  no  license  to  plant  Uie  trees, 

M. 

A  license  will  not  be  presumed  from  ttie 
fact  the  trees  were  planted  and  stood  tdxteen  or 
seventeen  years  without  objection  by  anyone. 
They  were  planted  in  1866  or  1867,  and  were 
not  "trees  ataodiog,"  within  the  meaning  of 
Pub.  Stat.  chap.  54,  %  6. 

White  V.  Oodfrey,  97  Mass.  475. 

Tbey  had  not  stood  there  twenty  years.  ' 

miaa  V.  Ball,  99  Mass.  597,  598. 

The  trees  were  therefore  a  nuisance,  and  the 
defendant,  as  highway  surveyor,  considering 
them  an  obstruction,  could  order  their  removal. 

Pub.  Stat.  chap.  54,  §  6,  chap.  52,  §  10; 
Morriaon  v.  Howe,  120  Mass.  672;  Say  State 
Brick  Co.  v.  Fotter.  115  Mass.  481,  436,  437. 

III.  Tbe  commissioners  determined  that  the 
biichway  "is  laid  "a  certain  number  of  rods 
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wide.   Ascertaining  the  boundaries  implies  no 
adjudication  by  tbe  commissioners,  nor  an  ad- 
mission by  the  town,  as  to  the  ownership  of  the- 
soil  under  the  road. 
Howard  t.  Mendoa,  117  Mass.  590. 

C.  AllsB,      dellTered  the  opinion  of  the 

court: 

The  first  question  which  we  have  considered 
is  whether  the  plaintiff  has  shown  a  tftk  in 
herself  to  the  soil  of  that  part  of  tbe  bigbway 
where  the  trees  stood,  and  we  think  that  slw 
has  not.  She  relied  primarily  upon  the  srant 
by  the  town  in  1788,  and  upon  the  rule  01  law, 
now  well  established  and  familiar,  that  grants 
of  land  bounding  on  a  way  will  be  in«gnmed 
to  extend  to  the  center  of  tbe  war.  if  the 
grantor  owns  the  soil  thereof,  and  if  a  clear 
mtention  to  the  ccmtrary  is  not  to  be  gathered 
from  tbe  language  of  the  deed,  construed  in 
the  light  of  the  existing  circumstances.  In 
the  present  case  such  clear  intention  to  the 
contrary  sufficiently  appears.  It  is  assumed 
throughout  tbe  discussion  that,  prior  to  the 
proceedings  of  1787  and  1788,  tbe  town  owned 
the  whole  street  Id  fee.  Tbe  street  was  then 
wide,  and  tbe  whole  purpose  of  tbe  proceed- 
ings was  to  narrow  it.  Tbe  land  conTeyed 
was  not  independent  land  bounding  on  the 
street,  but  was  a  part  of  the  street;  it  is 
nowhere  in  the  grant  itself  expressed  in  terms 
to  be  bounded  on  the  street  or  way.  Those 
words  are  used  only  in  the  report  to  tbe  town 
made  by  its  committee.  We  look  in  vain  for 
any  indications  of  any  intention  on  the  part  of 
the  committee,  or  of  the  town,  to  change  the  na- 
ture of  the  title  of  the  town  to  the  soil  of  the 
ways  as  newly  laid  out.  Every  presumption 
is  against  it.  The  town  was  a  continuous  cor- 
porate body,  having  oerpetual  succession  and 
no  heirs.  Owning  the  whole  street,  no  reason 
can  be  conjectured  why,  in  carrying  out  its 

{ilans  of  narrowing  it,  an  Intention  should  be 
nferred  to  convey  the  soil  to  the  center.  If, 
in  any  place,  the  street  was  narrowed  by  tak- 
ing a  small  strip  on  each  side,  and  the  street 
should  afterwards  be  discontinued,  the  con- 
struction contended  for  would  lead  to  tbe  re- 
sult that  tbe  town's  title  would  then  be  only  in 
separate  lots.  As  a  part  of  the  vote  granting 
the  land.  It  was  provided  that  "  the  town  way 
in  each  tract  respectively  should  be  discon- 
tinued," words  wnicb  throw  a  strong  light 
upon  the  intention  and  understanding  of  tbe 
parties  at  the  time.  On  the  whole,  without  at 
all  departing  from  the  general  rule  for  the  con- 
struction of  grants  bounding  upon  a  way,  it  is 
mwifest  that  the  intention  of  the  town  was 
merely  to  grant  the  land  over  which  the  town 
way  was  to  be  discontinued.  See  Phettm  v. 
WetMttr,  134  Mass.  17. 

The  proceeding  and  votes  of  the  town  in 
1809  and  1810  afford  no  ground  for  inferring 
an  Intention  to  grant  the  soil  to  tbe  center  of 
the  street,  for  reasons  which  are  covered  by 
what  has  been  said  in  reference  to  the  proceed- 
ing and  vote  of  1787  and  1788. 

The  plaintiff  contends  that  tbe  town  is  es- 
topped  to  deny  her  title,  by  reason  of  tbe  pro- 
ceedings in  1883;  but  the  town  thereby  lost  no 
title  which  it  already  had  to  land  included  io 
the  street  It  is  quite  probable  that  by  far  tbe 
larger  portion  of  the  land  included  in  the  bigh- 
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way  was  clearly  and  without  dispute  included 
ia  the  way  as  already  existiDg,  and  there  is 
notbiDg  to  show  that  the  place  where  the  trees 
stood  was  then  for  the  nrst  time  taken  into 
the  highway.  Indeed  it  is  plain  that  it  was . 
not  BO.  Nor  could  the  proceedings  of  the  com- 
missioDers  deprive  the  town  of  land  which  it 
owned  in  fee.  The  essential  elements  of  an 
estoppel  are  wanting. 

It  thus  appearing  that  the  plaintiff  did  not 
own  the  land  on  which  the  trees  stood,  that 
portion  of  Pub.  Stat.  chap.  64,  §  6.  re-enacting 
G«n.  Stat.  chap.  46,  ^  6,  applicable  to  "shade 
trees  standing,  does  not  apply;  and  the  only 
remaining  question  ia  whether  these  trees  are 
shown  to  have  been  shade  trees  planted  pur- 
suant to  a  license  or  authority  of  the  selectmen 
or  other  proper  manicipsl  omcer.  The  plain- 
tiff contends  that  there  is  a  legal  presumption 
of  such  license  or  authority,  arising  from  the 
facts  that  Uiey  were  planted  and  had  remained 
sixteen  or  seventeen  years  without  objection, 
and  that  she  had  mowed  the  grass  there  for 
nearly  thirty  years.  Such  presumption,  in 
order  to  be  effeclual  for  the  plaintiff's  pur- 
poses, must  be  a  conclusive  presumption;  &mce 
the  auditor's  report,  which  there  were  no  facts 
to  MMitrol,  states  explicitly  that  the  plaintiff 
bad  no  such  authority,  either  verbal  or  written. 
But  there  is  no  such  conclusive  legal  presump- 
tion. The  mere  absence  of  exprei^ed  objection 
is  not  sufficient  to  meet  the  requirement  of  the 
statute.  There  must  be  enough  to  show,  by  in- 
ference or  otherwise,  an  actual  license  or  au- 
thority, which  are  negatived  here. 


Jobo  B.  O'DONNEIX.  Ezr., 
r. 

Charlea  SMITH  «f  al. 

1.  A  deed  of  lands  tn  trnai  **  for  the  ben- 
efit of  A  for  a  homestead  for  his  life, 
and  for  B  after  the  said  A^a  deoeaB&  his 
heirs  and  assigns,"  girea  B  a  vested  re- 
mainder in  fee. 

2.  Where  a  deed  is  executed  "  in  eonsid- 
eratiou  of  one  dollar  and  other  valua- 
ble considerations,"  it  is  presumed 
that  consideration  was  received,  in  tbe 
absence  of  evidence  to  the  contrary. 

8.  A  deed,  tbe  object  of  which  was  to  re- 
pay expenses  inonrred  by  a  town  for 
the  mpport  of  the  grantor  as  a  paa- 
per,  and  to  pay  for  bis  sopport  in  tbe 
future,  cannot  be  avoided  after  the  funds 
have  been  applied. 

4.  Tbe  selectmen  and  overseers  of  the 
poor  can  accept  a  gift  of  funds  for  the 
benefit  of  tbe  town. 

5.  There  is  no  iaeanaeity  of  spend- 
tliFifts  at  common  law.  Nor  does  the 
statute  so  far  liken  them  to  insane  per- 
sons as  to  create  an  incapacity,  except 
where  a  guardian  has  been  appointed 
and  accepted. 

6.  A  mere  decree  that  a  party  is  a  spend- 
thpifl  and  ought  to  be  under  guardian- 
ship will  not  suspend  his  powers  of 

■AM. 


dealing  with  bis  own  property,  especial- 
ly when  acceptance  of  the  guardianship 
by  the  person  appointed  has  become 
Impossible,  and  from  tlie  lapse  of  time 
he  most  be  taken  to  have  declined. 

(Hampshire — -Filed  October  2e,  188S.) 

CASE  reserved.   Decree  for  elaimant. 
Bill  in  equi^  bv  tbe  executor  of  the  will 
of  Thomas  O'Keeie  against  Charles  Smith, 
trustee,  and  the  dty  of  Northampton,  claim- 
ant. 

Michael  O'Keefe  died  in  July,  1885.  Thom- 
as O'Keefe  died  in  June,  l<j84,  leaving  a  will 
which  has  been  probated,  and  of  which  the 
plaintiff  is  executor. 

The  bill  alleged  that  at  tbe  date  of  the  will 
of  said  Thomas  O'Keefe,  and  for  some  years 
prior  thereto,  and  until  tiie  present  time,  the 
only  estate  to  which  the  said  will  could  apply 
consisted  of  an  equitable  reversion  in  and  to  a 
certain  fund  of  monev  of  about  |8S0  in  amount, 
held  in  trust  by  Cbarles  Smith  of  the  suid 
Northampton,  for  the  said  Thomas  O'Keefe, 
his  heirs  and  assigns,  the  said  fund  being  the 
proceeds  of  the  sale  of  a  certain  homestead 
conveyed  by  deed  by  one  Ansel  Wright  and 
another,  to  one  Patrick  Maloney,  "m  trust 
and  for  the  benefit  of  the  said  Michael  O'Keefe 
for  a  homestead  for  his  life,  and  for  the  said 
Thomas  O'Keefe  after  the  said  Michael's  de- 
cease, his  heirs  and  assigns."  And  the  said 
Maloney  having  deceased,  the  said  Charles 
Smith  was  duty  appointed  by  the  said  probate 
court  in  his  stead,  and  has  ever  since  held  and 
invested  the  said  fund  upon  tbe  trust  as  afore- 
said, and  paid  the  income  thereof  to  the  said 
Michael  O^Keefc  until  his  death,  which  took 
place  July,  A.  B.  1885. 

Tbe  prayer  of  the  bill  was  that  the  assign- 
ment be  declared  of  no  effect  and  void,  and 
that  the  said  Charles  Smith  pay  and  transfer  to 
the  said  executor,  for  the  benefit  of  the  estate 
of  the  said  Thomas  and  of  the  said  Edmund 
and  Michael  O'Keefe,  as  legatees  thereof,  all  of 
said  fund. 

The  defendant,  the  city  of  Northampton, 
after  reciting  the  fact  that  the  trust  was  created 
in  favor  of  the  said  O'Keefes^  set  forth  that 
the  s^d  Michael  O'Keefe  and  'Thomas  O'Keefe 
executed  an  instrument  undo:  seal,  punwrtiag 
to  be  an  assignment  and  release  of  said  fund 
and  all  their  rights,  title  and  interest  thereto  to 
the  town  of  Northampton,  in  which,  in  con- 
sideration of  one  dollar  and  other  valuable 
considerations  "  to  us,  Michael  O'Keefe  and 
Thomas  O'Keefe,  paid  by  said  town  of  North- 
ampton, we  do  hereby  transfer,  assign  and  set 
over  to  said  town  of  Northampton  all  our  right, 
title  and  interest  hi  and  to  said  deposit  in  said 
savings  bank,  and  hereby  authorise  and  em- 
power said  Charles  Smith,  trustee,  to  transfer, 
assign,  set  over,  and  pay  to  said  town  of  North- 
ampton said  sum  of  %S59  remaining  In  said 
bank,  to  be  applied,  so  far  as  said  sum  will  go, 
if  any  remains  after  paying  for  past  expenses 
and  charges,  for  our  support  in  the  future." 

Tbe  said  Smith,  tnistee,  joined  in  the  assign- 
ment of  tbe  said  sum  to  the  said  town  of 
Northampton. 

At  the  hearing  before  Field,  J.,  the  case  was 
reserved  for  tibe  determination  of  the  full  court . 
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Mr.  Glmrlefl  0.  Delano,  for  plaintiff: 

The  instrumeDt  may  be  viewed  either  as  an 
asrignment  of  an  eqmtable  chose  in  action  (2 
Spence.  Gq.  Jur.  885,  860,'8ei,  907;  2  Add.  Cont. 
Sff^orasagiftCGroMr  V.  (?»w»r.  24 Pick.  261). 

The  principles  by  which  a  title  Ib  perfectcMl 
by  either  of  these  methods  are  the  same  in 
equity  as  in  law. 

KnM  V.  Qye,  L.  R.  5  H.  L.  Cas.  838-856, 67S. 

As  an  asffignment,  there  was  no  valid  appro- 
priation in  favor  of  the  city,  because  there  was 
no  conslderatioD  for  it. 

Borrovsacale  v.  Boaworth,  99  Mass.  378. 

Neither  past  nor  future  support  of  a  pauper 
is  a  sufficient  consideration  to  support  an  ex- 
press agreement,  or  to  give  a  riglit  of  action 
upon  an  imjdied  one.  Such  support  is  a  char- 
itable provision  of  the  law,  and  one  compulso- 
Tj  upcni  the  proper  officers  to  fnmlsh  without 
demanding  an  equivalent. 

Stom  T.  Batcyer,  8  Allen,  S17;  Onmeland  v. 
Menard,  1  Allen,  85;  Shepherd  v.  Tmng,  8 
Gray,  158. 

The  consideration  is  open  to  inquiy ,  although 
the  agreement  be  under  seal. 

In  WortxMterv.  Baton,  18  Vam.  876.  the  court 
said  that  a  deed  resting  on  such  consideration 
mlf^t  be  avoided. 

The  contract  was  also  void,  as  being  against 
the  policy  of  the  law  and  in  excess  of  the  au- 
thority conferred  virtute  officii  on  the  select- 
men as  overseers  of  the  poor.  (As  overseers 
they  are  independent  public  officers,  and  not 
agents  of  the  town.)  On  this  ground,  a  note 
to  pay  expenses  of  maintaining  a  bastard  child, 
taken  by  a  public  officer,  was  held  void  in — 

WheAwright  v.  8j/lve»ter,  4  Allen,  62. 

There  was  no  valid  appropriation  of  the  fund 
as  a  gift,  because  the  intentioo  of  the  donor, 
so  far  as  there  was  any  expressed,  was  clearly 
to  have  the  fund  discharge  a  supposed  debt  to 
the  town  as  payment,  or  else  to  have  it  applied 
for  the  assignor's  benefit.  To  operate  as  a 
gift,  the  intention  must  clearly  appear. 

Graver  v.  Orover,  24  Pick.  361. 

Even  in  that  case,  a  gratuitous  contract  or 
incomplete  voluntary  gift  equity  will  not  en- 
force; and  the  later  authority  is  in  disapproval 
of  the  doctrine  at  one  time  held,  that  sudi  a 
fdit  or  contract  mi^t  be  carried  out  as  a  dec- 
laration of  trust. 

Pol.  Cont.  Am.  ed.  486;  8  N.  Y.  438.  489;  17 
Ch.  Div.  480;  Jt^ns  v.  JantM,  L.  R.  8  Ch. 
Div  749. 

But  tlie  decree  appointing  a  guardian  over 
Thomas  O'Keefe  as  a  spendthrift  rendered  him 
non  eui  juris  as  to  any  contract,  gift,  or  other 
act  affecting  his  property. 

Pub.  Stat.  189,  g  6;  CAandler  v.  TAurttm, 
10  Pick.  306;  Chandler  v.  8immm»,  97  Maw. 
513;  Manton  v.  Fdton,  18  Pick.  306;  Blake's 
Ca^,  106  Mass.  501. 

The  neglect  of  the  guardian  to  give  bond 
could  not  affect  the  fact  of  his  appointment, 
nor  his  right  to  act  when  this  requirement  was 
complied  with. 

Russell  V.  Coffin.  8  Pick.  148. 

The  decree  was  in  force  as  to  the  spendthrift 
until  it  was  reversed,  and  the  guardian's  office 
continued  until  the  death  of  the  spendthrift,  or 
until  a  formal  discharge  from  guardianship. 

Pub.  Stat.  chap.        ^  13;  School.  Dom. 
Rel.  4S4. 
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The  city  has  acquired  no  claim  sitice  the 
death  of  tbe  pauper.  Pub.  Stat.  chap.  84,  g  e 
has  no  application  when  administration  is  tak- 
en out. 

Oroveland  v.  Medford,  1  Allen,  23. 

And  if  Stat.  1882,  chap.  118  has  given  an 
action  against  an  executor  or  administrator,  it  is 
only  for  such  expenses  as  are  incurred  after  ii 
went  into  effect,  to  wit,  since  April  87.  1888. 

Stat.  181 7,  chap.  166,  &  5;  Maiford  v.  Learmi, 
16  Mass  315. 

Mr.  T.  O.  SpftnldiBf  *  for  defendant 
of  Northampton: 

By  the  terms  of  the  trust  tbe  assignors  took 
an  estate  which  they  could  alienate  by  antidpa- 
tion. 

Sparhawk  v.  Cloon,  125  Mass.  263,  286,  867. 

The  assignment  was  duly  executed  and  dettv- 
ered  to  the  proper  officers  of  the  town. 

The  assent  of  the  trustee  was  not  necessary. 

Perkins  v.  Haps,  8  Oray,  410. 

There  was  no  guardian.  Edwards  had  not 
filed  a  bond,  and  could  not  act. 

Pub.  Stat.  chap.  139,  %%  8,  28;  Fay  v.  ffurd. 
8  Hck.  538,  581. 

The  title  was  in  the  assignors  as  against  Ed- 
wards. 

Moore  v.  Ilazetton,  9  Atten,  104 ;  Gonant  v. 
KendaU,  21  Pick.  88. 

The  contract  was  under  seal,  and  a  consider 
ation  is  imported. 

Matlier  v.  Corliss,  108  Mass.  571. 

Tbe  town  of  Northampton  had  authori^  to 
receive  and  hold  the  fund,  and  Ute  contract  was 
within  tbe  scope  of  its  powers. 

Tbe  town  is  obliged  by  law  to  relieve  and  sup- 
port Its  paupers  and  raise  mon^  for  that  pur- 
pose. 

Pub.  Stat.  chap.  27,  §  10. 
The  assignment  is  good  as  gift  or  dona- 
tion. 

Woreesier  v.  Eaton.  13  Mass.  878,  379  ;  But- 
ton V.  Cole,  8  Pick.  388. 

It  is  valid  as  an  express  promise  to  pay. 

Deer  tOe  v.  Eaton,  13  Mass.  338,  829. 

The  pauper  can  hidemnify  tiie  town  if  be 
elects  to  do  so. 

StotD  V.  Sawyer,  3  Allen,  515,  517. 

The  object  of  the  trust  was  to  support  the  as- 
signors. The  town  could  receive  the  fund  as 
trustee  for  that  purpose  so  far  as  it  would  go. 

Sutton  V.  Cole,  3  Pick.  288,  289;  WelA  v.  I/eal, 
5  Allen,  576. 

The  fund,  if  received,  would  to  that  extent 
decrease  the  burden  of  taxation. 

Weib  V.  Neal,  5  Allen,  576. 

The  assignment  is  not  a  promise  to  pay  Uk 
overseers  of  tbe  poor  for  performing  their  le- 
gal duty. 

Ibmuend  v.  ffoyle,  20  Conn.  1,  4. 

The  town  could  recover  the  amount  paid  for 
the  support  of  these  paupers  after  April  27,1882, 
or  after  the  time  chap.  113  of  the  Acts  of  1888 
went  into  effect. 

M^ord-v.  Learned,  16  Mass.  317. 

The  acts  of  the  overseers  of  the  poor  were 
within  ttieir  autbori^,and  bind  the  town.  Over- 
seers of  the  poor  are  a  guati  corporation,  acting 
for  another,  the  town. 

Haynes  v.  WdU,  6  Pick.  464. 

Immediate  relief  Is  the  flist  great  object  of 

amWty.  Oolerain,  9  Met  495. 
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The  oTeraeera  of  the  poor  hare  a  broad  dis- 
cretiou  in  cases  which  arise. 
Pub.  Stat.  chap.  84.  S  2;  Ireland  v.  Neabury- 
8  Allen,  74 ;  Aldrieh  v.  Blaekttone.  128 
.  151. 

The  arrangement  was  approved  hy  the  whole 
board,  and  the  city  does  not  now  object  to  it. 

MayhevB  v.  8eott,  10  Pick.  OES.  66. 

The  contrttct  doea  not  impose  any  liability  on 
the  town  except  what  the  law  imposes  and  al- 
lows the  overseers  to  act  upon. 

Pub.  Stat.  chap.  84,  g^J  1,     chap.  37.  ^  10. 

The  overseers  bad  dl  the  power  to  n^Mlate 
this  case  that  the  town  could  have  conferred  by 
vote  upon  a  special  committee. 

Pttlmer  t.  Fen^.  6  Gray.  421-128. 

Their  action  was  bma  me  in  pursuance  of  a 
general  authority  to  act  in  tiiese  matters. 

77(4SMr  V,  Botton.  10  Pick.  filO,  S17. 

BolmeBt  J.,  delivered  the  opinion  of  the 
court: 

The  trust  "for  the  beoeflt  of  the  said  Michael 
O'Keefe  for  a  homestead  for  his  life,  and  for 
the  said  ThomasO'Eeef e  after  the  said  Michael's 
decease,  his  hdis  and  assigns,"  gave  Thomas 
O'Keefe  a  vested  remainder  in  fee,  and  did  not 
attempt  to  transfer  bis  power  of  alienation.  He 
executed  a  deed  to  the  town  of  Nortbunpton, 
purporting  to  be  "in  consideration  of  one  dollar 
and  other  valuable  considerations."  It  does 
twt  appear  th^  the  eonsideration  was  not  re- 
ceived as  stated,  and  it  is  presumed  that  con- 
aeration  was  received  in  the  absence  of  evi- 
dence to  the  contrary  iBoynion  v.  £lew,8  Pick. 
$39),  even  if  such  evidence  would  be  admissi- 
ble in  favor  of  persons  having  no  better  standing 
than  the  grantor.  Blodgett  v.  nUdreth,  108 
^laB3. 484,  487;  Mather  v.  Corlim,  103  Mass.  568. 

The  deed  further  purported  to  be  a  present 
conveyance  of  an  intoest  which  could  be  pres- 
ently conveyed,  and  which  was  conveyed, 
therefore,  even  if  the  deed  was  voluntary,  there 
having  been  no  fraud  or  duress,  unless  some 
illeeahty  is  disclosed  by  the  transaction. 

The  deed  shows  that  Its  object  was  to  repay 
expenses  incurred  by  the  town  for  the  support 
of  the  grantor  as  a  pauper,  and,  if  anything  was 
left  after  paying  for  poor  charges,  to  pay  for 
his  support  in  the  future.  We  assume  that  the 
grantor  was  not  bound  to  pay  for  either,  and 
that  the  selectmen  could  not  bind  the  town  to 
support  him  in  the  future.  Still  it  was  lawful 
for  him  to  repay  the  town  if  so  disposed,  and 
the  deed  was  valid  so  far  as  it  looked  to  that 
end.   Stow  v.  Sawper,  S  Allen,  615,  517. 

It  was  equally  lawful  for  him  to  put  funds 
Into  the  bands  of  the  selectmen  for  his  future 
support.  FHrat  Paruh  in  Sutton  v.  CWe,  3  Pick. 
282, 238;  Ororeland  v.  Medfard,  1  Allen,  23,  24; 
WM  V.  Ifeal,  5  Allen,  575.  And  even  if  he 
could  have  avoided  the  conveyance  to  that  ex- 
tent the  next  day,  still,  when  the  funds  or  their  i 
equivalent  had  been  applied,  it  would  have 
been  too  late,  and  in  fact  be  never  attempted 
to  avoid  it.  The  selectmen  and  overseers  of 
the  poor,  however  limited  their  authority  to 
impose  burdens  on  the  town,  could  accept  a 
gift  of  funds  for  its  ben^t.  Woreetier  v.  Eaton, 
18  Mass.  371,  379. 

It  ia  suggested  that  the  grantor  was  incapaci- 
teted  from  executing  this  deed  in  1882,  by  a 
decree  passed  in  1878.  nine  years  before,  ap- 
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pointing  a  guardian  for  him  as  a  spendthrift, 
although  the  person  appointed  never  qualified 
or  entered  upon  his  duties.  Putting  the  case 
in  the  most  favorable  way  for  the  complainant, 
the  question  is  whether  a  guardian  has  been 
appointed  within  the  meaning  of  Pub.  Stat, 
chap.  189,  g  9,  which  makes  such  appointment 
a  condition  to  its  avoidance  of  transfer  made 
by  the  spendthrift. 

There  is  no  incapacity  of  spendthrifts  at  com- 
mon law  {Maiuoa  v.  Felton  18  Pick.  206, 810; 
Smith  V.  Spooner,  8  Pick.  220;  1  Bl.  Com.  805, 
806);  nor  does  the  statute  so  far  liken  them  to 
insane  persons  as  to  create  an  incapacity,  apart 
from  guardianship.  The  validity  of  a  debt  or 
gift  would  not  be  affected  by  an  admission  of 
record  that,  at  HbB  time  of  tmntracting  the  one 
or  making  the  other,  the  contractor  or  donor 
was  a  spendthrift,  and  ought  to  be  under  guar- 
dianship. 

This  being  so,  it  seems  to  us  extravagant  to 
suppose  that  a  decree  which  can  onlv  operate 
to  declare  that  the  party  is  a  spendtbritt  and 
ought  to  be  under  giiaraiansbip  should  indcd- 
nitely  suspend  Uie  powers  of  dealing  with  his 
own  property  which  a  person  of  that  sort  has, 
by  the  general  principle  of  law  apart  from  the 
decree.  The  immediate  ground  on  which  the 
power  is  withdrawn  from  him  would  not  seem 
to  be  his  condition,  but  that  it  is  effectually 
transferred  to  some  one  else,  although  his  con- 
dition is  the  reason  for  which  tiie  transfer  is 
made. 

While  it  was  open  to  the  ^rson  nominated 
as  guardian  to  accept  the  appointment,  no  doubt 
if  the  spendthrift  had  made  a  transfer,  its  effect 
would  have  been  in  suspense,  and  would  have 
been  avoided  by  an  acceptance  of  the  guardian- 
ship. But  when  acceptance  becomes  impossible, 
as  It  has  by  the  death  of  the  spendthrift,  it  be- 
comes  impossible  tiiat  the  decree  should  ever 
be  operative  according  to  its  purport  and  in- 
tent, and  we  thiuk  that  it  should  not  be  allowed 
a  partial  operation  of  a  kind  never  contemplated 
by  the  statute.  When  we  add  to  the  foregoing 
considerations  the  fact  that  nine  yeara  had 
elapsed  since  the  decree  at  the  date  of  the  deed, 
we  think  that  the  person  appointed  must  be 
taken  to  have  declined  the  appointment  before 
the  deed  was  made,  and  thus,  for  an  additional 
reason,  that  It  cannot  be  said  that  a  guardian 
was  appointed  at  that  time,  even  if  it  would 
have  been  in  the  power  of  the  probate  court  to 
appoint  a  new  person  under  the  old  proceedings 
after  notice  {AUit  v.  Morton,  4  Gray,  68),  and 
a  new  petition  would  not  have  been  necessary, — 
a  proposition  which  is  not  entirely  clear  in  view 
of  the  possible  changes  in  the  Interral. 

Deerufor  elaSmant. 


Velorous  TAFT,  Admr.,  etc., 

V. 

EUjah  B.  STODDABD. 

1.  On  a  bill  to  redeem  by  a  mortgagor, 
the  mortgagee  may  show  by  oral  testi- 
mony what  was  the  real  debt  or  obli- 
gation which  the  mortgage  was  given  to 
secure,  or.  that  after  it  was  given,  the 
parties  agreed  that  it  should  be  held  as 
seenritsr  for  a  new  and  dilESBrent  debt. 
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2.  A  court  of  eqiiity  will  not  aid  a  i*ort- 

Sgov  to  r«de«m  without  hie  ragrlB^ 
I  debt  intended  to  be  securea 

3.  The  same  principle  applies  to  a  bill  to 
redeem,  brought  by  the  crajitee  of  the 
mortgagor  with  a  knowledge  of  the 
facts  His  administrator  stands  in  no 
better  position. 

4.  A  party  is  not  entitled  to  interest  on 
an  unliquidated  claim  until  after  a  de> 

id. 


(Woroeeter  FUed  October  22, 1889.) 

ON  report  from  the  Superior  Court.  Decree 
for  plaintiff.  Affirmed. 
Bill  in  equity  brought  by  the  administrator 
of  William  Holbrook,  a  second  mortgagee,  to 
redeem  certain  real  estate  in  Upton  from  a  first 
mortgage. 

The  mortgage  in  question  was  given  by 

Elaintiff's  intestate,  EzeViel  B.  Stoddard,  to  one 
•ickinson,  to  be  held  by  him  for  the  benefit  of 
defendant,  Elijah  B.  Stoddard,  as  security  for 
the  payment  for  all  services  and  advances  by 
the  latter  in  winding  up  the  affairs  of  E.  B. 
Stoddard  &  Co.,  of  which  firm  the  mortgagor 
was  a  member. 

The  questions  raised  are  stated  in  the  opin- 
ion. 

Me$m.  Elijah  B.  Stoddard,  pro  $f,  and 
W.  A.  Gile,  for  defendant : 

The  parol  evidence  admitted  at  the  trial  was 
competent  to  prove  the  fiwts  sought  to  be  estab- 
lished in  a  court  of  equity  upon  a  bill  to  re- 
deem. 

Upton  V.  Nat.  Bank  of  t^.  Beading,  ISO 
Mass.  158;  Jotlynv.  Wyman,  6 Allen,  62;  Stone 
V.  Lane,  10  Allen,  74. 

The  facts  and  answer  show  that  the  respond- 
ent Stoddard  held  the  mortgage  and  note  from 
its  inception,  and  held  it  when  the  second  mort- 
gage was  given  to  complainant's  intestate,  as 
security  for  services  and  advances,  and  as  an 
indemnity  for  tUs  liability,  and  it  is  immaterial 
that  the  formal  assignment  was  not  made  until 
afterwards. 

Breen  v.  Seward,  11  Gray,  118;  Battett  v. 
Daniele,  136  Mass.  848,  647;  Crane  v.  March, 
4  Pick.  181;  Mania  V.  Bacon,  183  Mass.  68. 

The  fact  that  the  mortgage  was  taken  in  the 
name  of  William  Dickinson  becomes  immate- 
rial so  long  as  it  also  appears  tliat  all  parties  in 
interest  knew  and  assented  to  the  fact  that  it 
was  actually  owned  and  held  bv  this  respond- 
ent for  his  use  and  benefit,  and  as  security  to 
him  for  his  services  and  disbursements  for  and 
in  behalf  of  him  as  equitable  owner  and  mort- 


Bassett  v.  BanifU,  136  Mass.  547. 
It  is  a  settled  principle  of  law  that  a  grantee 
is  estopped  to  deny  the  validity  of  any  mort- 
gage which  his  deed  recites  that  his  convey- 
ance is  made  subject  to. 
Johnson  v.  Tkompmm.  129  Mass.  898. 
It  is  equallv  well  settled  In  equity  that  he  is 
estopped  to  deny  the  validity  of  the  security  for 
any  and  all  liabilities  of  which  he  has  notice 
under  a  prior  mortgage  upon  a  bill  to  redeem 
from  said  mortgage,  even  though  the  liabilities 
are  created  by  a  parol  agreement. 
Jotlyn  V.  Wvman,  Stone  v.  Lane,  ubi  rupra. 
The  respondent  lis  entitled  toindemni^  to 
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that  amomit  for  the  HahHity  which  he  now  is 
under  to  the  creditors  or  to  the  mortgagor,  or 
in  any  way  for  his  benefit  or  on  his  account. 

See  Cox  V.  Hoxie,  115  Mass.  130. 

The  complainant  does  not  offer  to  indemnify 
in  his  bill,  or  In  any  way  to  do  equity  to  Um 
respondent.  He  does  not  even  ask  equity;  be 
asks  the  court  to  take  away  the  respondent's 
indemnity  and  security  without  re-indemnify- 
ing him  or  securing  mm;  he  asks  an  inequita- 
ble thing.  The  interest  allowed  by  the  court 
upon  the  advances  and  disbursements  of  the 
respondent  was  warranted  by  law  without  any 
agreement  for  interest. 

Ayer  v.  TiU^,  16  Gray,  178:  Gibb$  v.  Br». 
ant.  1  Pick.  118:  v.  P»rkiiu,  9  Pick.  86S- 
888:  French  v.  I"reneh,  126  Mass.  860. 

In  Cor  V.  Horie,  vbi  mpra,  it  was  held  that 
though  the  full  amount  of  the  note  held  by  the 
first  mortgage  was  not  actually  due,  the  part>- 
Beeking  to  rt-deem  should  pay  the  full  amount; 
and  the  holder  of  the  note  should  hold  it  in 
trust  for  the  mortgagor.  So  in  this  case  the 
right  of  the  parties  would  be  better  subserved 
by  the  payment  of  the  whole  sum  reserved  by 
the  mortgage  and  note  of  the  respondent. 

Menn.  Kent  A  Dewey*  for  plaintiff : 

The  principle  upon  which  parol  testimony  is 
admissible  to  identify  a  debt  secured  by  a 
mortgage  is  the  familiar  principle  that  parol 
testimony  is  Admissible  to  explain  a  latent  am- 
biguity, or  to  identify  the  subject  matter  of  the 
contract. 

Hurd  V.  Robt'nton,  11  Ohio  St.  282;  Halt  v. 
Tufts.lS  Pick.  456:  Ctarkv.  Houghton.liQny, 
38-44,  and  cases  cited;  Baxter  v.  Melntire,  18 
Gray,  172;  Trowbridge  v.  Cuthman,  24  Pick. 
814;  Jotlyn  v.  Wyman,  5  Allen,  62;  Upton  v. 
Nat.  Bank  of  So.  Beadinr,  120  Mass.  158. 

There  is  no  case,  so  far  as  we  have  been  able 
to  discover,  where  it  has  been  permitted  to 
prove  by  parol  testimony  that  a  mortgage  giv- 
en to  one  person,  and  on  its  face  puiporling  to 
indemnify  him  for  one  class  of  liabilities,  was 
intended  to  secure  another  person  for  a  totally 
different  consideration,  and  to  indemnify  him 
for  another  and  different  liability. 

See  Ilenthaw  v.  Sumner.  28  Pick.458;  Storiffh- 
ton  V.  Potto,  5  Conn.  448;  Pearee  v.  Hall,  18 
Bush  (Ky.).  209;  Met.  Bank  v.  Oodfreff,  23  HI. 
608;  Bram/mllv.  Flood,  41  Conn. 71,  andcases 
cited;  Voyle  v.  White.  26  Me.  362. 

The  defendant  will  rely  on  the  doctrine  es- 
tablished in  this  State  in  Upton  v.  Nat.  Bank  of 
So.  Beading,  120  Mass.  153,  and  cases  cited; 
CampbeU  v.  Dearborn,  109  Mass.  143, 

Morton*  Ch.  J.,  delivered  the  opinion  of 

the  court : 

This  is  a  bill  in  equity  brought  by  the  ad- 
ministrator of  a  second  mortgagee  to  redeem 
land  from  a  first  mortgage.  The  first  mort- 
gage was  originally  given  to  one  Dickinson, 
and  was  afterwards  assigned  to  the  defendant 
It  was  in  form  a  mortgage  to  secure  the  pay- 
ment of  a  note  for  $10,000.  It  was  proved  £y 
oral  t^mony,  at  the  hearing,  that  H  was  in 
fact  given  for  the  benefit  of  the  defendant,  to 
secure  him  for  advances  which  he  bad  made, 
and  which  he  might  thereafter  make,  for  the 
benelit  of  the  mortgagor  In  the  settlement  of 
bis  affairs,  and  for  the  services  rendered  by  the 
defendant  in  such  settlement.   DtckinBon  held 
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tbe  mortgage,  until  he  assigned  it.  in  trust  for 
the  defeodant.   Breeny.  iSnoard,  11  Oray,  118. 

We  cannot  see  that  the  rights  and  equttiesof 
the  parties  in  this  suit  are  ouFerent  from  what 
they  would  have  been  if  the  mortgage  had 
been  originally  made  directly  to  the  defendant. 

It  baa  been  repeatedly  held  by  this  court 
that,  in  a  bill  to  redeem  by  a  mortgagor,  it  is 
competent  for  the  mortgagee  to  show  by  oral 
teatimony  what  was  the  real  debt  or  obligation 
which  the  mortgage  was  given  to  secure,  and 
even  to  show  tl^t,  after  it  was  given,  the  par- 
ties agreed  that  it  should  be  held  as  security  for 
a  new  and  different  debt.  In  such  case  a 
court  of  equity  will  not  aid  a  -  mortgagor  or 
permit  him  to  redeem  until  he  does  equity  and 
pays  the  debt  intended  to  be  secured  by  the 
mortgage,  according  to  the  agreement  and  real 
equities  between  the  parties.  Jotlyn  t.  Wytnan, 
J!  Allen,  G3;  Stone  v.  Lane,  10  Allen.  74;  Vp- 
tonv.  Nat.  Bank  of  So.  Reading,  Wi'hlsaa.  153. 

The  same  principle  is  applied  when  a  bill  to 
redeem  is  brought  by  one  who  has  taken  a 
coDveyance  from  the  mortgagor  with  a  know- 
ledge of  the  facta.  Jotlyn  v.  Wyman,  Stone  v. 
Laa«,  ubi  tupra. 

In  the  case  at  bar  the  plaintiff  has  no  higher 
equity  than  that  of  the  mortgagor. 

The  second  mortgage  is  expressly  made 
subject  to  tbe  first,  and  when  Whitman  Hol- 
brook,  the  plaintiff's  intestate,  took  his  mort- 
gage,  he  was  informed  of  the  origin,  character 
ana  purposes  of  the  first  mortg^e.  He  took 
with  Knowledge  of  all  tbe  facts.  Hie  admin- 
istrator  stands  in  no  better  position  than  the 
mortgagor,  and  in  this  suit  the  defendant  is 
entitled  to  bold  hia  mortgage  as  security  for 
the  payment  of  hia  services  and  adrances  as 
found  by  the  presiding  justice  of  the  superior 
court. 

As  the  defendant  never  made  any  demand 
for  the  sums  claimed  for  his  services^  we  see 
no  error  in  the  ruling  of  the  supenor  court 
that  be  is  oot  entitled  to  interest  thereon. 

The  superior  court  has  found  that  the  defend- 
ant has  fillip  executed  the  trust  assumed  by  him 
under  the  mdeuture  of  which  a  copy  is  set 
OQtin  the  report,  and  that  he  is  not  now  under 
any  liability  to  any  of  the  creditors  of  E.  B. 
Stoddard  &  Co.  under  said  indenture.  It  fol- 
lows that  the  defeadant  cannot  hold  his  mort- 
gage as  security  for  an  alleged  liability  which 
does  not  exist.  The  rulings  of  tbe  superior 
TOurt  were  correct. 

Decree  affirmed. 


Helen  W.  G.  NOTT 
«. 

C.  T.  SAMPSON  MANUFACTURING  CO. 

1.  Pab.  Stat.  eh&p.  1 42.  g  28.  applies  to 
•sle«  of  land  made  before  Its  pas- 
sage, and  under  it  a  prior  mle  which  is 
(Questioned  by  reason  of  defective  no- 
tice may  be  confirmed. 

2.  A  statute  may  lawfully  correct  or  au" 
thorize  the  correction  of  existing  de- 
fects of  form. 

8.  Facts  which  warrant  such  confirmation 
conatitate  an  equitable  defense  to  an 
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action  to  reoover  tbe  land,  based  on  saoh 
alleged  defect  in  the  notice. 

CBerkshtre  Filed  October  £2. 1886J 

ON  report.   Judgment  for  tenant. 
Wnt  of  entry. 
The  facts  are  stated  in  the  oinnlon. 
Me$9n.  Wilcox.  Dawes  and  Dewey,  for 

tenant: 

The  proceeds  were  actually  brought  within 
the  junsdiclion  of  the  probate  court,  and  bo- 
came  a  part  and  parcel  of  the  ward's  property, 
and  were  under  the  security  provided  by  law, 
to  wit,  the  guardian's  liond.  A  recovery  of  the 
land  by  the  ward  in  this  action  would  be  a 
fraud  on  bona  ftde  purchasers  for  value,  and 
she  should  be  estopped  to  assert  such  a  claim. 

Fay  V.  Taylor,  11  Uel.  B29;  Bispb.  Eq. 
280-282;  11  Gray,  42. 

The  doctrine  of  estoppel  will  not  permit  the  . 
ward  to  assert  a  claim  as  against  bona  Jide  pur- 
chasers, whether  the  sale  was  void  or  voidable 
for  want  of  jurisdiction  or  irregularities  in  tbe 
sale,  the  proceeds  having  been  so  accounted  for 
and  tnve^ed  as  to  become  parcel  of  her  estate 
and  held  under  the  security  of  the  guardian's 
bond. 

See  2  Smith,  Lead.  Cas.  last  ed.  pp.  898, 
894;  Smitfi  v.  Warden,  19  Pa.  St.  430;  Spragg 
V.  Shnver,  25  Pa.  St.  382-287;  Wilmm  v.  Big- 
ger. 7  Watts  &  S.  111-125,  127. 

Pub.  Stat.  chap.  142,  %  28,  provides  for  the 
confirmation  of  acts  of  guardians,  the  validity 
of  which  is  questioned  reason  of  defective 
notice  or  other  irregularities. 

There  can  be  no  doubt  in  such  a  case  as  this 
that  the  court,  on  application  made  while  tbe 
purchase  money  was  held  by  the  guardian  in- 
vestal  in  government  bonds,  would  have  con- 
firmed ttie  sale,  and  tbe  same  result  will  be  at- 
tained through  tbe  doctrine  of  estoppel. 

Stat.  1883,  g  14;  McKeey.  ITann.  9  Dana, 
526;  1  U.  S.  Dig.  p.  588,  case  383. 

These  acts  of  the  second  guardian  in  suing 
on  the  first  guardian's  bond  for  the  moneys 
misappropriated  were  in  the  line  of  his  duty, 
and  binding  od  his  ward,  and  were  dedsive 
acts  of  an  election  between  repugnant  and  in 
consistent  courses.  One  course  was  for  the 
avails  of  the  land,  the  other  for  the  land  itself. 

Bigelow,  Estop.  3d  ed.  p.  562,  «f  I;  Butlerv. 
midret/i,  5  Met.  49;  Morris  v.  Rexford,  18  N. 
Y.  553-557;  Bodermundv.  Clark,  46  N.  T.  354. 

If,  after  pursuing  another  course  and  claim 
so  long,  demandant  might  abandon  the  same 
for  another  Inccmsistent  course  and  claim,  she 
should  have  acted  inunediately  upon  the  infor- 
matioD  of  May  7, 1886. 

Vdap  T.  VituU,  1  Met.  67.  especially  foot  of 
p.  65  et  »eq. 

"The  sum  received  by  her  former  guardian 
bad  been  so  accounted  for  and  invested  as  to 
bind  the  sureties  to  account  for  it  to  her,  and 
she  had  a  remedy  by  action  on  the  bond, 

Brookay.  Brookt,  11  Cush.  18;  Busft  v.  Moore, 
188  Mass.  109;  McLean  v.  Gurran,  133 Mass.  531 . 

Before  court  will  aid  demandant  in  treating 
the  sale  as  a  nullity,  it  will  require  her  to  re- 
trace the  steps  afFecting  tbe  purchasers  and 
those  holding  under  them,  and  to  restore  them 
to  the  condition  they  were  in  before  the  sale 
and  tbe  payment  of  their  money  for  it.  And 

767 

Digitized  by 


104 


Nbw  England  Rsfobtbii— Sup.  Jdd,  Ct.  of  MAgBACHUSBTTB. 


Oct. 


her  remedy,  U  any,  te  In  equity  and  not  by  writ 
of  entry. 

Teadeel  v.  Litchjietd,  18  Allen,  417. 

The  delay  of  the  demandant  to  avoid  the  sale, 
if  voidable,  confirms  the  sale. 

Soibina  v.  Balet.  4  Cush.  104;  Blood  v.  Hay- 
man.  18  Met  281;  Teaekd  T.  Lite/Afield,  18 
Allen.  417. 

Me$m.  HUl  ft  Wainrichi  and  D.  W. 
Bondt  for  demandant: 

The  statute  relating  to  such  guardian's  sales 
requires  a  bond  to  be  given  with  conditions  to 
sell  the  property  in  the  manner  prescribed  for 
sales  of  real  estate  by  executors  and  adminia- 
trators. 

Qen.  Stat  chap.  108,  g  88;  Pub.  Stat.  chap. 
140,  g  17. 

Executors  and  administrators  are  required  to 
give  public  notice  of  the  time  and  place  of  the 
sale  by  causing  notifications  to  be  posted,  etc., 
or  by  publishmg  the  same  three  weeks  succes- 
sively ID  a  newspaper,  as  the  court  granting  the 
license  may  order. 

Gen.  Stat.  chap.  102,  g  15;  Pub.  Stat.  chap. 
1S4.  ^  la. 

The  defendant  in  a  writ  returnable  before  a 
justice  of  the  peace  is  summoned  to  appear  at 
an  hour  namra.  A  writ  returnable  at  11  u. 
held  fatally  defective. 

ffodge  V,  Bret,  4  Greene  (Iowa),  345. 

As  to  the  validity  of  the  sale  and  convey- 
ance,  a  distinction  is  made  between  sales  under 
some  statute  or  order  of  the  court  when  the 
person  making  the  sale  has  no  interest  in  the 
property,  and  one  where  the  person  making  the 
sale  has  the  legal  title.  When  the  person  mak- 
ing the  sale  has  no  title  or  interest  in  the  estate 
sold,  but  is  executing  a  mere  power,  the  sale  is 
not  valid,  and  the  title  does  not  pass,  where  the 
forms  required  by  law  are  not  observed. 

Thoma*  V.  Le  baron,  S  3Iet.  865;  Harding  v. 
La/rned,  4  Allen,  436;  Alexander  v.  Pitts,  7  Cush. 
608;  Macy  v.  Raymond,  9  Pick.  285. 

For  all  improvements  which  appear  to  have 
been  made  by  tfae  persons  occupying  said 
premises  the  Statute  has  provided  a  method  of 
adiuatmcnt. 

P.  S.  ch.  178,  gl2e(se9. 

HobaeB.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  writ  of  entry  to  recover  one  eighth 
of  two  ninths  of  a  parcel  of  land  in  North 
Adams  which  descended  to  the  demandant  ns 
one  of  the  heirs  of  Samuel  H.  Gaylord.  The 
demandant  was  bom  May  16,  1861.  On  No- 
vember 21, 1868,  her  father  and  guardian  sold 
the  demanded  premises  In  pursuance  of  a  license 
from  the  probate  court,  and  the  tenant  is  a  sub- 
sequent grantee  of  the  premises  thus  conveyed. 
Tbe  demandant  seeks  to  recover  on  the  ground 
that  the  notice  of  the  guardian's  sale  was  bad, 
especially  in  not  setting  forth  sufficiently  the 
time  and  place  of  the  sale.  (The  worda  were ; 
"  On  Saturday,  Nov.  21, 1863,  at  North  Adams, 
Mass.,  Berkshire".)  The  tenant  alleges  that 
tbe  notice  was  sufficient,  but  more  particularly 
relies  on  an  equitable  defense  based  on  tbe  facts 
that  the  sale  was  conducted  fairly  and  in  good 
faith;  that  it  took  place  at  the  same  time  the 
other  interests  were  sold ;  that  the  land  brought 
its  full  value;  that  expensive  improvementa 
have  been  made  upon  the  land  by  tbe  original 
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and  subsequent  purchasers,  wiUiout  knowledge 
of  any  defect  in  their  title  or  claim  on  the  part 
of  the  demandant;  that  tbe  guardian  changed 
himself  with  the  proceeds  of  the  sale  in  his  ac- 
count and  was  charged  by  the  court,  altbouph 
an  appeal  was  taken  from  the  decree  of  tbe 
probate  court  by  one  of  the  auzetira  on  the 
guardian's  bond;  and  that  suits  were  brought 
on  the  guardian's  bond  by  a  subsequently  ap- 
pointed guardian,  which  were  prosecuted  by 
the  demandant  after  she  became  of  age,  on  May 
15,  1882.  "  She  knew  in  substance  what  they 
were  doing  and  trying  to  do,"  although  neither 
she  nor  her  counsel  had  their  attention  called 
to  tbe  question  of  tbe  validity  of  tbe  sale,  until 
May  7, 188S,  and  sbe  did  not  personally  know 
that  the  funds  received  hy  her  fatho*  were  the 
proceeds  of  that  sale  until  July  of  the  aarae 
year. 

The  court  ruled  that  the  notice  was  insuf- 
ficient; that  the  guardian's  sale  did  not  pass  tbe 
ward's  title;  and  that  the  demandant  was  not 
estopped  from  contesting  the  validity  of  that 
sale,  or  from  maintaining  this  action  against 
the  tenant.  The  court  foimd  for  the  demand- 
ant, and  the  report  reserves  the  question  whether 
the  rulings  and  findings  were  correct. 

Wy  understand  the  report  to  be  intended  to 
raise  the  question  whether  tfae  facts  dL<(cIo8e  any 
equitable  defense,  and  not  simply  whether  ihey 
show  such  an  equitable  defense  as  in  strictness 
la  to  be  stated  in  terms  of  estoi^.  We  gather 
this  construction  from  tfae  reaervati<m  as  to  the 
finding,  as  well  as  from  the  last  ruliog. 

If  the  sale  was  void  by  reason  of  defects  in 
the  notice,  a  case  is  presented  for  a  confirmation 
of  tbe  sale,  under  Pub.  Stat.  chap.  142,  §  22. 
if  that  statute  applies  to  sales  made  before  its 
passage.  For  it  appears  that  the  defects  in  the 
notice  did  the  demandant  no  barm;  that  the 
sale  was  made  in  good  faith,  was  advantageous 
to  tbe  demandant;  that  tfae  purchasers  {Mid  full 
value;  and  that  expensive  improvements  have 
been  made  without  knowledge  of  any  defect 
in  the  title.  Tfaese  facts  would  seem  to  be 
enough  by  themselves,  apart  from  the  other 
facts  which  we  have  stated,  as  relied  on  by 
the  tenant.  See  Chandlery.  Simmont,  97  Maas. 
508,  611.  The  tenant  suggests  that  to  apply 
Pub.  Stat.  chap.  143,  §  22,  to  sales  made  before 
the  Act  which  it  embodies  was  passed,  would 
be  to  give  it  a  retrospective  effect.  But  this  is 
liardly  correct,  even  technically,  and  not  at  all 
in  tbe  sense  which  makes  retrospective  statutes 
objectionable.  The  statute  provides  for  future 
proceedings  to  confirm  Acts  void  where  the 
proceedings  are  instituted.  The  confirmation 
takes  place  after  tbe  statute.  Tbe  evil  sought 
to  be  cured  is  as  great  when  the  defect  existed 
before  the  statute  was  passed  as  when  tbe  void 
act  was  done  afterwards.  The  defect  is  no 
j^ater,  and  there  is  no  more  a  vested  right  to 
insist  upon  it,  in  the  one  case  than  in  the  other. 
A  statute  may  lawfully  correct  or  authorize  the 
correction  of  existing  defects  of  form.  Weed 
V.  Danoean,  114  Mass.  181.  When,  therefore,a 
statement  purports  to  authorize  the  correction 
uf  such  defects  in  general  terms  (when  an  Act 
is  void),  it  is  properly  construeil  to  apply  to 
these  existing  defects  as  welt  as  to  Bubs«itient 
ones. 

It  was  asked  if  the  deed  could  be  confirmed 
in  this  way  without  a  suit  brought     the  ten- 
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ant  for  that  purpoee.  Perhaps  not.  But  when 
facts  appear  wtuob  would  warraDt  a  coDfirma- 
tion  and  an  Injunction  against  proceedtne  with 
this  action  if  the  tenant  brought  a  bilC  they 
constitute  an  equitable  defense  none  the  less 
ttiat  a  bill  is  still  necessair  before  the  tenant 
can  receive  afBrmaHre  relief.  It  is  only  in  their 

Ttive  aspects  that  they  are  relied  on  here, 
the  sue  was  not  void,  but  wily  voidable, 
and  if  for  that  reason  H  Is  not  witbm  g  22,  still 
tbe  principle  on  which  the  relief  of  confinna> 
tion  is  granted  in  the  case  of  a  graver  defect 
would  seem  to  apply  with  stronger  reason  to 
give  an  equitable  defense  when  the  defect  Is  of 
too  little  importance  to  be  covered  by  the 
statute.    See  Pub.  Stat.  chap.  148,  §  23. 

There  is  no  doubt  that  tbe  defense  is  equita- 
ble in  its  nature,  both  by  the  express  woms  of 
g  23,  and  by  the  analogy  of  cases  decided  apart 
from  statute.  Worttfum  v.  Skinny,  1  Efeas. 
868,  879;  Be  Rimter  v.  CantiUian,  4  Johns. 
Ch.  85;  McPhermm  v.  Cunliff,  11  8erg.  &  R. 
422,  426,  429;  8mWi  v.  Warden,  19  Pa.  81.424: 
Spragg  v.  Shriwr,  25  Pa.  St  282;  Didein*tm  v. 
Dutfee,  189  Mass.  288. 
Judgment  for  ifie  tenant. 


James  BAXTER  et  al., 

V. 

John  DOE  et  at. 

1.  The  owner  and  master  of  a  ship  are 
obliged  to  provide  for  the  suBtena.nce 
of  tne  manners  in  such  manner  as  the 
positive  law  of  their  country  enjoins. 

3.  The  owners  of  a  vessel  are  liable  to  the 
seamen  for  damages  for  slekuess 
caused  by  the  neglect  of  the  master  to 
provide  tbem  vrith  proper  food*  medi- 
eiDes,  lime  juice  or  other  anti-scorbutics. 

8.  Ehridenoe  of  similar  sickness  otoOkerm 
of  the  crew  on  board  the  ship  at  the 
same  time  tliat  the  plaintiffs  were  sick 
Is  admissible  to  prove  that  tbe  provi- 
sions served  to  tbe  crew  were  unsuitable 
.  and  insufficient,  and  that  tbe  sickness 
was  caused  by  tbe  want  of  anti-scorbu- 
tics. 

4.  Wben  tbe  writ  is  issued  against  tbe 
owners  of  a  vessel  by  fletitlons  names. 

and  the  defendants  appear  and  defend, 
it  most  be  assumed  that  the  trae  own* 
ers  have  defended,  aud  it  is  unnecessary 
to  prove  their  ownerslUp. 


ffinffcdk — tiled  Ootobnr  a,lBBB.) 

ON  defendant's  exceptions.  Omntied. 
Actions  of  tort  brought  by  the  plaintiffs, 
seamen,  against  defendants  as  owners  of  the 
ship  "Earl  Granville"  to  recover  damares  for 
sickness  alleged  to  be  caused  by  the  neglect  of 
John  Beyaolds,  master,  to  provide  plaintiffs 
with  proper  provisions,  or  lime  juice  or  other 
anti-BCorbutic.  Tbe  juir  returned  a  verdict 
for  the  plaintiffs.  The  defendants  excepted  to 
the  rulings  of  the  court  in  refusing  to  grant  tbe 
following,  with  other  instructions:  "The  mas- 
ter of  the  vessel  was  authorized  to  contract  for 
and  procure  food,  medicines,  aud  all  necessaries 
during  the  voyage,  and  it  was  bis  duty  to  do 
so  whenever  there  was  need  of  such  and  he  could 
obtain  tbem;  and  he  failed  to  perform  said 
duty,  the  owners  are  not  liable  for  the  master's 
default;"  and  also  "if  tbe  master,  having  proper 
food  and  medicines  on  board  the  'Earl  Gran- 
ville,' neglected  or  refused  to  provide,  •  *  * 
the  defendants  are  not  responsible;"  and  also 
"the  plaintiffs  must  show  tbe  ownership  by 
these  aefeodants  of  tbe  ship  'EarlOraDviUe.'  as 
alleged  in  their  writs." 
Mr.  J.  H.  Browne,  for  defendants: 
Tbe  request  "that  if  the  master,  having 
proper  food  and  medicines  on  board  the  'Kan 
Granville,'  neglected  or  refused  to  provide 
properly  for  tne  plaintiffs,  *  •  •  the  defend- 
ants are  not  responsible  therefor,"  should  buve 
been  given,  for  the  owners  are  not  responsible 
for  tbe  master's  neglect. 

Heed  v.  Canjield,  1  Sumn.  197;  Sherwood  v. 
ITaU,  8  Sumn.  129;  Mitdiiton  v.  Oliver,  5  El. 
&Bi.  441;  BrowMs  v.  The  D.  IS.  Caye,  1  Woods, 
40S;  The  Hibemia,  Sprague's  Dec.  81;  Atkinson 
V.  Neircattte  dt  QateOuad  Water  Work*,  L.  R. 
2  Exch.  Div.  441. 

"No  evidence  tending  to  prove  ownership  of 
the  ship  'Earl  Granville,'  by  the  defendants,  or 
owneruiip  by  any  one,  was  introduced  at  the 
trial."  'nie  issue  was  a  material  one,  and  as 
there  was  no  evidence  offered  by  the  plaintiffs 
to  maintain  it,  it  became  the  duty  of  the  court 
to  instruct  the  jury  as  reouested.  Inserting 
fictitious  names  in  awrit  ana  attaching  a  vessel 
does  not  release  the  plaintiffs  fram  the  burden 
of  tm)ving  the^  allegations;  and  whether  tbe 
writs  be  amended  or  not,  the  burden  is  the 
same. 

Mass.  Pub.  Stat.  p.  928,  ^  80;  Ftt^ertOd  v. 
Saleniine,  10  Met.  486. 

Mesgre.  C.  T.  Bassell«  Jr^  and  B-W. 
Trowbridge,  for  plaintiffs: 


Nora.— He  master  of  a  vessel  may  procure  all  Its 
neoenUT  supplies  (Phillips  v.  Ledley.  1  Wasb.  C. 
C.  a*:  aWwIh  v.  Bhaller,  la  Conn.  «6:  Provost  v. 
Patchin,  9  N.  Y.  236;  Sydnorv.  Hurd,81^z.W),and 
mar  bind  the  owners  by  contract  for  tbe  same. 
Desty,  Ship.  &  Adm.  97, 1 119. 

Seataen  are  entitled  to  damages  for  defective 
supplies  of  medicines.  Babcook  v,  Tntr,  1  Low.  70; 
Tbe  Oeorse.  1  Sumn.  167. 

When  tne  vcesol  has  not  the  mrans  to  cure  a  sea- 
nan,  and  he  b  cared  for  on  shore,  hin  reasonable 
expenses  are  chargeable  to  the  veeset,  Includins 
nwcUclne,  advice,  etc.  Deety,  Ship.  Sc  Adra.  138, 

Tbe  burden  of  proof  Is  on  tbe  owner  to  show  that 
tiw  ship  was  fnralshed  with  a  sufflctent  medicine 
chert.  Harden  v.  Gordon.  2  Hasoo.  641. 

Ibe  vessel  will  be  liable  tn  dama«ee  for  Injury  to 
a  manner  for  tbe  careteesness  or  negligence  of  any 
nSoer,  la  case  of  penonal  injury,  wown  v.  Tbe 

HABS. 


B.  8.  Gage,  1  Woods,  401:  Beed  v.  CanfleM.  1 8unm. 
196;  The  Ben  Flint,  1  Abb.  IT.  B.  188;  Brown  v.  Over- 
ton,  1  Sprairue,  Ki. 

Tne  marine  law  imposes  an  obligation  on  a  vessel 
to  take  care  of  a  seaman  falUnff  sick  or  being  In- 
jured In  Itfi  serrioe.  The  Cbandos.  4  Fed.  Rep.  646. 

TIic  seaman  Is  entitled  to  be  cured  at  tbe  expense 
of  ihe  boat.  LongstreeC  v.  The  R.  R.  Springer,  4 
Fed.  Hep.  671. 

But  be  cannot  recover  for  injuries  reeultlntr  from 
his  own  carelessness.  Tbe  Hontaulc,  IT  Fed.  Rep. 

m. 

The  claim  for  damages  Is  governed  by  the  rules 
of  the  maritime  law,  and  t^e  analogies  of  the  mu- 
nicipal law  are  not  ueccssarlly  applioablo.  The  City 
of  Alexandrin,  17  Fed.  Rep.  aeo. 

If.  after  the  seaman  la  injured,  the  vessel  neglects 
to  furnish  proper  treatment,  the  vessel  may  be  held 
for  consequential  Injuries.  The  City  of  Alexan- 
dria, 17  Fed.  Rep.  m. 
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Gardner,  J.,  dellTered  tiie  o^nion  of  the 
court: 

In  each  of  these  actiona  the  plaintiff  claims 
damsges  of  the  defendants  for  the  neglect  to 
furnish  them  with  proper  and  suitable  food, 
proTisions,  care  and  treatment,  during  a  voy- 
age on  the  ship  "Eaii  Granville,"  upon  which 
they  shipped  as  able-bodied  seamen.  The  de- 
fendants contend  that  althot^  the  master  of 
the  ship  may  be  liable  forsucA  negligence,  the 
owners  of  the  ship  are  not  responsible.  By 
reason  of  the  shipment,  the  relationship  of  sea- 
men to  the  master,  owners,  and  to  the  ship  is 
peculiar,  under  the  maritime  law.  The  con- 
tract they  enter  into  may  be  enforced  to  re- 
cover wages  against  the  owner,  master,  or  the 
vessel.  Jimplev.  Turner,  138  Mass.  136;  Smitk 
V.  Oake$.  141  Mass.  451. 

The  freneral  obligations  of  the  contract  of 
shipment  are  that  the  owner  and  master  shall 
provide  for  the  sustenance  of  the  mariners 
during  the  time  of  the  continuance  of  the  con- 
tract in  such  manner,  and  with  such  provi- 
sions, as  the  positive  law  of  their  country  en- 
joins (Curtis,  Merch.  Sea.  27;  Ibtiery.  Samp- 
son, 1  Sprague,  182),  but  the  statute  does  not 
prevent  the  recourse  by  seamen  to  the  common- 
law  right  of  bringing  suit  for  damages  sus- 
tained by  him  from  the  willful  or  negligent 
conduct  of  the  master  or  owner.  Couch  v.  ^eel, 
8  EL  &  Bl.  402;  CoUin*  v.  Wlu€Ur,  1  Spragne, 
188. 

In  the  case  at  bar  &e  plaintiffs  did  not  rel^ 
upon  the  necessary  presumption  of  the  man- 
time  law  growing  out  of  the  relationship  of  sea- 
men to  shipowner,  but  tbey  relied  upon  direct 
evidence,  showing  a  statutory  duty  on  the  part 
of  shipowners  to  furnish  provisions  and  anti- 
scorbnUcs  to  the  crew. 

The  vessel  was  an  English  ship,  and  the  ship- 
ping articles  which  the  plaintiffs  signed  were 
"regular  English  articles,"  sanctioned  by  the 
Board  of  Trade,  in  pursuance  of  English  statute 
law,  17  &  18  Vict.  chap.  104.  All  the  parties 
agreed  that  the  cases  were  governed  by  English 
law,  and  they  were  tried  upon  this  agreement. 

The  English  statutes  were  put  in  evidence, 
and  in  the  shipping  articles  was  embodied  a 
scale  of  provisions  for  each  day  of  the  week, 
with  tlus  heading:  "Scale  of  provisions  to  be 
allowed  and  served  out  to  the  crew  during  the 
voyage,  in  addition  to  the  daily  use  of  lime 
and  lemon  juiceand  sugar  or  other  anti-scorbu- 
tics, in  any  case  required  by  law."  This  made 
tbe  English  statutes  applicable  to  the  vessel  and 
crew,  by  express  contract  In  the  shipping  ar- 
ticles, so  far  as  they  required  the  use  of  ume 
and  lemon  juice  and  sugar  or  other  anti- 
scorbutics. 

The  Merchant  Shipping  Act  of  1854,  17  & 
18  Vict.  chap.  104,  ^  109,  put  in  evidence,  pro- 
Tidod  that  the  requirement  as  to  provisions, 
health,  and  accommodations  of  seamen  shall 
apply  to  all  ships  registered  in  any  of  Her  Maj- 
estys  dominions  abroad,  when  such  ships  are 
not  out  of  the  jurisdiction  of  their  respective 
governments,  and  to  tbe  owners,  masters  and 
crews  of  such  ships,  and  to  all  ships  registered 
in  any  British  possessions.  The  Merchant 
Shippmg  Act  1867, 80  &  81  Vict.  chap.  124,  pro- 
vides that  "80  soon  as  they  have  been  at  sea 
for  ten  days,  and  during  the  remainder  of  the 
Toyage,  the  master  shall  serve  out  Ume  or 
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lemon  jnlce  daUy  to  the  crew,  at  the  rate  of  an 
ounce  each  day  to  each  member  of  tbe  crew." 
It  further  provided  that  if  a  seaman  becomes 
ill  through  the  neglect  of  the  master  or  owner 
to  provide  such  seamen  with  anti-scorbutics, 
they  shall  be  liable  to  pay  all  tbe  expenses  in- 
curred by  reason  of  such  illoeas  (not  exceeding 
three  months'  pay)  either  by  the  seamen  or  bv 
certain  officers  mentioned,  but  that  this  shaU 
not  operate  so  as  to  affect  any  further  liatriUty 
of  any  such  owner  or  master  for  such  neglect, 
or  any  remedy  which  any  seamaii  alreai^ 
possesses. 

Under  these  statutes  we  think  that  there  vm 
evidence  that  it  was  tbe  duty  of  the  master  or 
owners  to  furnish  and  supply  the  ship  with 
suitable  and  wholesome  provisions  and  with 
lime  and  lemon  juice  for  tbe  voyage,  and  that 
it  was  the  duty  of  the  mastertoserve  such  pro- 
visions nnd  also  such  lime  or  lemon  juic^  to 
the  plaintiffs  during  the  voyage.  The  evidence 
tends  to  show  that  there  was  a  breach  of  this 
duty  on  the  part  of  the  master;  that  so  Ihoie  or 
lemon  juice  or  any  antl-scorbutlcs  were  served 
the  crew  until  the  ship  had  been  out  112  days, 
except  during  about  three  weeks,  when  they 
had  once  a  week,  for  six  men,  about  a  pint  of 
bad  vinegar,  unfit  for  use. 

The  defendants  asked  the  court  to  instruct 
the  jury  that  the  owners  were  not  liable  for  the 
master's  default,  which  was  refused.  The 
owner  is  responsible  for  tbe  direct  negligence 
oranywrongdoingof  the  master,  which  is  done 
by  him  as  master,  in  the  dischar^  of  bis  duty, 
and  under  the  authority  ^ven  him  as  master. 
Sheffield  V.  Page.  1  Sprague,  285;  Hunt  v.  Ooi- 
bum,  1  Sprague,  216;  2  Pars.  Sh.  &  Adm.  SB; 
Fhster  v.  Sampton,  1  Sprague,  182. 

The  'contract  between  the  plaintiffs  and  the 
master  was  in  fact  made  between  the  plaintiffs 
and  tbe  owners.  The  master  was  the  owners' 
agent  in  making  such  contract.  "If  it  was 
broken  by  the  wrongful  act  of  their  authorized 
agent,  they  are  bound  to  make  compensation 
for  suchbreach  tothepartyinjured."  Oroucker 
V.  Oaktnan,  3  Allen,  186. 

The  instructions  prayed  for  were  properly 
refused. 

The  court  admitted  evidence,  against  the  de- 
fendants' objection,  of  the  similar  sickness  of 
others  of  tbe  crew  on  board  the  ship,  at  the 
same  time  that  tbe  plaintiffs  were  sick.  It  is 
difficult  to  find  a  case  where  all  tbe  conditions 
and  circumstances  affecting  all  tbe  crew  were 
so  similar  as  suggested  by  the  plaintiffs  in  their 
argument;  the  crew  lived  together  in  the  same 
quarters,  on  the  same  vessel,  for  the  same 
lenglii  of  time;  worked  in  the  same  employ- 
ment; were  sub;|ected  to  the  same  climatic  in- 
fluences, hardships,  deprivations  and  manner 
of  life;  partook  of  tbe  same  food  at  substantially 
the  same  time;  were  deprived  of  anti-scorbutics 
for  the  same  length  of  time;  and  of  tbe  crew  of 
twelve,  d^t  were  affected  at  the  same  time 
with  the  same  svmptoms  of  disease.  This  evi- 
dence presentea  but  one  issue  to  the  jury,  ex- 
cluded all  separate  and  collateral  issues,  and 
tended  directly  to  prove  that  the  provisions 
served  to  the  crew  were  unsuitable  and  insuffi- 
cient, and  that  the  sickness  was  occasioned  by 
the  want  of  anti-scorbutics.  Upon  the  offer  <k 
proof  made,  ttie  superior  court  was  justified  in 
admitting  the  teslunony.   Sidt  v.  Outter,  127 
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Mass.  532:  Sawki  v.  Charlmumt,  110 Mass.  110; 
Lincoln  V.  Taunton  Copper  Mfg.  (Jo.  9  Allen.186. 

Tbe  writ  was  served  on  the  master  of  the 
ship  "Earl  Granville."  It  described  the  defend- 
aDts  l^^he  names  of  John  Doe  and  Richard 
Roe.  The  master  accepted  aervice,  and  gave 
bond  with  sureties  to  release  the  attachment 
from  tbe  ship.  Tbe  defendants,  or  the  ownets, 
appeared  Inr  oonnsel,  and  denied  each  and  every 
aftegation  m  tbe  plaintiffs*  writ  and  declaration 
coDtained,  and  more  particularly  specified  their 
several  defenses.  The  bill  of  exceptions  states 
that  "these  suits  were  begun  against  defend- 
ants under  the  fictitious  names  of  John  Doe 
and  Richard  Roe  *  *  *  It  was  not  contended 
that  there  had  been  any  change  in  tbe  owner- 
ship of  said  vessel  while  on  said  voyage  up  to 
the  time  she  was  attached."  From  the  com- 
mencement of  these  several  actions  to  the  argu- 
ment of  this  bill  of  exceptions,  the  true  owners 
of  the  ship  "Earl  Granville"  have  appeared  by 
counsel  and  defended  these  actions.  No  others 
could  have  appeared,  and  no  others  would  have 
had  any  interest  to  appear.  It  must  be  as- 
sumed as  a  conceded  tsuA  that  the  mie  owners 
of  the  ship  have  defended  these  actions.  The 
cases  have  been  tried  with  great  pereiatency, 
and  no  objection  has  been  made  by  the  owners 
that  they  were  described  in  the  writ  by  the 
recognized  fictitious  names  of  John  Doe  and 
Ricuird  Roe.  There  could  have  been  no  mis- 
understandioK  by  the  real  owners  that  the 
names  in  tbe  writ  were  u<A  the  true  names 
of  tbe  real  owners.  "When  the  name  of  a  de- 
fendant ifl  not  known  to  tbe  plaintiff,  the  writ 
may  he  iasaed  against  him  by  a  fictitious  name, 
uiu.  if  duly  served,  shall  not  be  abated  for  that 
cause,  but  may  be  amended  on  such  terms  as 
the  court  deems  reasonable."  Pub.  Stat.  chap. 
161,  §  20. 

Under  this  statute,  when  a  fictitious  name  is 
inserted  in  a  writ, it  should  all«e.  in  some  form, 
that  tbe  name  is  flctitiotu,  ana  so  used  because 
the  real  name  of  the  defendant  is  unknown. 
The  statute  requirement  would  thus  appear  up- 
on the  record,  and  the  allegation  under  the 
statute  would  be  a  sufflcient  answer  to  a  plea 
in  abatement.  No  such  plea  was  filed  in  this 
case.  We  need  not  inquire  whether  the  writ 
vsa  duly  served,  because  tbe  defendants  vol- 
untarily appeared  in  court,  submitted  to  its 
jurisdiction,  and  made  answer  to  the  plaintiffs' 
declaration.  We  have,  then,  the  case  of  the 
plaintiflte  bringing  themselvea  within  the  terms 
and  provisions  of  the  statute,  and,  being  rightly 
in  court,  there  is  no  question  of  jurisdiction, 
either  of  parties  or  of  subject  matter.  The  true 
owners  of  tbe  ship  appear  and  set  out  in  their 
answer  their  defenses.  The  cases  are  fully 
tried  upon  their  merits,  and  tiie  defendants  ask 
the  court  to  rule  "that  the  plaintiffs  must  show 
the  ownership  by  these  deiendants  of  the  ship 
'Earl  GranviUe,'  as  alleged  in  their  writs. 
there  is  no  evidence  of  such  ownership  in  these 
cases,  the  verdict  must  be  for  the  defendants." 
Tbe  proposition  to  require  protrf  that  fictitious 
persons  were  the  actual  owners  of  tbe  ship  is 
absurd.  We  do  not  tiiink  that  the  court  should 
have  ruled,  under  all  the  circumstances  of  the 
trial,  that  it  was  necessary  for  the  plaintiffs  to 
prove  the  ownerahip  of  the  ship  "Earl  Gran- 
ville" by  John  Doe  and  Richard  Roe,  as  allied 
in  tbeir  writs.   It  was  not  requisite  that  tlie 
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plaintiirs  should  prove  that  the  flctitions  per- 
sons named  as  owners  were  the  actual  owners 
of  the  ship.  Whether  other  rulings  should 
have  be^n  given  if  proper  requests  therefor  had 
been  made,  we  are  not  called  upon  to  determine. 
ExeepHam  otermled. 


RICHMOND  IRON  WORKS 
Henry  B.  WADHAMS. 

Plaintiff  was  in  possession,  from  1849  to 
1862,  under  a  d^d,  of  a  wood  lot  of  13 
acres,  from  which  it  cut  all  the  wood  and 
then  left  it  to  grow  up  to  wood  again. 
The  lot  was  entirely  surrounded  by  de- 
fendant's land.  Hcdd,  tliat  the  afta  of 
defendant,  under  a  naked  claim  of  pos- 
session for  twenty  years  in  paatunny 
and  watering  his  cattle  thereon, cutting 
a  few  cords  of  wood  therefrom,  and  re- 
pairing  a  road  through  it, — the  lot  con- 
sisting of  wild,  nnenelosed  land,^ 
would  not  ifive  title  by  adverae  po»> 
■easion. 

(Berkshire  Filed  OctoberSS,  VSM.) 

ON  report.    Judgment  on  verdict. 
Action  of  trespass  to  recover  damages  for 
cutting  and  carrying  awav  wood  and  timber 
from  plaiutiff's  premttes.  admitted  to  be  (tf  the 
^ue  of  $60. 

The  pontiff,  at  tbe  trial  in  the  superior  court 
before  Bacon,  t/'.,put  In  evidence,  as  its  titie, 
a  deed  of  one  Aaron  Hackley  to  plaintiff,  bear- 
ing date  Felnruary  6,  1840,  and  duly  recorded 
F3)ruary  8,  1849,  of  a  certain  tract  of  18  acres 
and  98  rods  owned  by  Stephen  Scott  and  James 
Scott  as  tenants  in  common;  Hackley  convey- 
ing part  of  the  premises  as  trustee  under  the 
will  of  one  Stei^en  Scott,  and  the  remainder  as 
guardian  of  James  Scott.  It  was  proved  or  ad- 
mitted that  said  Hackley,  at  the  time  of  making 
and  delivering  said  deen,  and  long  before  that 
time,  was  lecalty  acting  as  trustee  under  the 
will  of  said  Stephen  Scott,  and  had  a  right  as 
such  trustee  to  sell  to  the  plaintiff  the  undivided 
8  acres  and  28  rods  of  land  which  belonged  to 
Stephen  Scott  at  his  death  and  were  named  in 
said  deed;  and  a  resolve  of  the  Legislature  was 
introduced,  giving  authority  to  said  Hackley 
to  sell,  as  guardian  of  James  Scott,  the  remain- 
ing 5  acres  and  70  rods.  It  also  appeared  that 
said  Hackley  sold  the  land  to  the  plaintiff  at 
public  auction. 

Between  the  date  of  Hackley's  deed  to  plain- 
tiff and  the  year  1852,  the  plaintiff  cut  off  all 
the  wood  and  timber  on  said  lot,  but  has  done 
nothing  on  tbe  lot  since  fini^ing  carrying 
away  flie  wood  and  timber  in  1852  to  1879. 
Defendant  claimed  the  lot  under  title  acquired 
by  adverse  possession  under  claim  of  owner- 
ship, tbe  evidence  of  which  is  set  out  in  the 
Ofdnion.  The  court  ruled  that  tbe  defendant 
had  shown  no  defense,  and  Instructed  the  jury 
to  return  a  verdict  for  the  plaintiff  for  $60, 
which  they  did,  and  the  court  reported  the  case 
to  the  Supreme  Judicial  Court. 

Mr,  A.  J.  Waterman,  for  defendant: 
Defendant's  evidence,  if  believed,  was  suffl- 
cient for  a  jurv  to  find  a  verdict  upon,  and  it 
ought  to  have  'been  flnhmitted  to  the  jury. 
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Beed  v.  Ikerfidd,  6  Allen,  SSS;  War»»  v. 
Chapman,  115  Mass.  584;  SamveU  Borrtm- 
Koie,  104  Mass.  807;  Pngnardy.  Smith,  6  Pick. 
172;  Mdtin  v.  Proprietors  of  Lockt  dt  Oanala, 
5  Met.  15;  Proprietart  of  Kennebeek  Purehaaev. 
C5i«,l  Mass.  488;  Pm-yv.  F^ceAj,  187 Mass.  584. 
588. 

Meatra.  Dew^  A  Wrleht,  for  plaintiff: 

The  pLaintiff  was  entitled  to  the  verdict,  and 
the  rulme  of  the  court  was  correct. 

Farweilv.  Bogert.Qd  Mass.  33;  Ward  v.  Fvller. 
16  Pick.  185;  Second  Prerinet  in  RehoboUi  v.  Car- 
penter, 23  Pick.  131;  Burridge  v.  Fogg,  8  CuBh. 
188:  Ashley  V.  Landers,  9  Allen,  250;  Sparhawk 
v.  BuUai-d,  1  Met.  100;  Tomne  v.  Buiterjieid,  97 
Mass.  105;  t.  TF<hu(w,  187  Mass.  684;  Km- 

nebeck  Pia-ebaae  v.  Zaboree,  2  Greenl.  275. 

Even  if  plaintiff,  as  against  defendant,  had 
no  l^al  or  possessory  title  to  so  much  of  aaid 
land  as  was  owned  by  James  Scott,  still,  under 
the  general  denial  in  defendant's  answer,  plain- 
tiff can  recover,  and  was  entitled  to  damages 
proportionate  to  his  title  as  proved. 

BuUoek  v.  Haywood,  10  Allen,  460. 

The  acts  and  doings  of  defendant  in  and  up- 
on the  land  were  not  in  their  nature  acts  of 
exclusive,  notorious  and  adverse  possession, 
and  do  not  amount  to  disscisia  of  theplaintiff. 

Proprietors  of  Kennebec  PurcJtasey.  Sprinqer, 
4  Mass.  416;  Slater  v.  Jepkeraon,  Cush.  129; 
Cook  v.  Babcock,ll  Cush.  209;  Parkerv.  Parker, 

1  Allen,  246;  Stewn*  T.  T^.  11  0»y,  88:  Mor- 
rison T.  Ohapin,  97  Mass.  72;  Cobiirn  v.  HoUds, 
3  Met.  125;  Morris  v.  Callanan.  105  Mass.  182; 

2  Greenl.  Ev.  %  657;  Haie  v.  Gliddon,  10  N.  H. 
897;  WaihabaugA  v.  Entnken,  36  Pa.  St.  518; 
B(de  V.  Hiitenlumse,  27  Pa.  St.  116;  Wood. 
Lim.  Act.  §  268,  and  cases  cited. 

Plaintiff  can  rely  on  its  warranty  deed'of  the 
whole  premises,  and  defendant,  a  stranger,  can- 
not inquire  into  any  alleged  irregularity  about 
the  sale  and  conv^ance  by  Uackley. 

IMd^di  T,  Oudaor^,  15  Pick.  81;  Soaring- 
ton  V.  Broton,  5  Pick.  619;  Peny,  Tr.  §  782. 

Field.  J".,  delivered  the  opinion  of  the  court: 
It  seems  to  have  been  conceded  at  the  trial 
that  the  plidntiff  had  a  suttident  title  to  a  pos- 
session of  the  lot  to  enable  it  to  maintain  its 
action,  unless  the  defendant  had  acquired  title 
by  adverse  possession.  It  is  found  that  the 
plaintiff  Waeed  acquired  a  good  title  to  8 
acres  and  28  rods,  and  if  it  did  not,  by  the  same 
deed,  acquire  title  to  the  remaining  5  acre.s  and 
70  rods,  he  io  1852  took  possession  of  all  of  the 
land  under  the  deed  puiporting  to  convey  the 
whole  land,  and  exerdaed  acts  of  ownership  by 
cutting  off  all  the  wood  and  timber.  The  de- 
fendant contends  that  there  was  evidence  for 
the  ]ur^  that  be  had  acquired  title  by  adverse 
possession  after  the  plaintiff  took  possession  un> 
der  its  deed. 

The  land  was  woodland  when  cut  over  by  the 
pluntiff,  and  bad  been  left  by  it  to  grow  up  to 
wood,  and,  at  the  commencement  of  the  action, 
"consisted  of  sprouts,  about  one  acre  of  pasture, 
and  some  wet  land,  and  all  of  it  had  been  occu- 
pied by  the  defendant's  cattle,  more  or  less,  ever 
since  1852. "  It  was  entirely  surrounded  by  the 
defendant's  land,  and  the  defendant  had  fenced 
his  own  land,  and  had  thus  included  within  the 
fence  the  land  of  the  plaintiff:  but  we  do  not 
understand  that  any  fence  had  been  built  on 
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any  of  ^e  botmdaiy  lines  between  the  plain- 
tin's  and  defendant's  land. 

The  defendant  had  "  used  the  lot  as  a  pasture 
and  place  for  his  cattle  to  run,  feed  and  drink 
upon,  without  any  hindrance  or  objection  made 
by  any  one  for  more  than  twenty  years."  By 
this  we  understand  tMt  the  defendant's  cattle, 
put  upon  his  own  land,  went  upon  the  plain- 
tiff's land  and  used  it,  as  well  as  the  defendant's 
adjoining  land,  as  a  pasture.  The  defendant 
bad  also  repaired  a  road  through  this  lot  of 
the  plaintiff,  and  had  used  the  road  in  going  to  i 
and  from  the  defendant's  land,  and  had,  i 
"from  time  to  time,  from  1856  to  1877,"  cut  one 
or  two  cords  of  wood  upon  the  plaintiff's  land, 
and  hod  allowed  it  to  remain  on  the  land  "  for 
some  dme  before  taking  the  same  away,  so  that 
it  oould  be  seen  by  anyone." 

The  defendant  testified  that  be  claimed  this 
lot  as  his  own  since  1856  or  1857,  and  that  he 
"ever  since  had  full  and  excluave  possession 
and  control  of  the  same,  unmolested  by  any- 
one." but  this  must  mean  that  his  poBsestioo 
had  been  such  as  has  been  described.   Aa  tlie 
land  upon  which  the  defendant  entered  and  cut 
the  wood,  and  which  he  used  in  connection  with  | 
his  own  land  as  apasture.waswild.  unenctoaed 
land,  we  think  the  evidence  did  not  tend  to  ! 
^ow  a  title  in  the  defendant  by  adverse  possei-  j 
sion  as  against  the  plaintiff'spriortitle.whetho' 
he  acquired  it  by  deed,  or  by  the  possession  j 
which  he  took  under  the  deed  before  the  de-  ' 
fendant  entered  upon  the  land.   Parker  v. 
Parker,  1  Allen,  246;  -Stofer  v.  Jeplierton,  li 
Cush.  129;  Morns  v.  Callanan,  105  Mass.  129; 
Cook  v.  Babcock,  11  Cush.  206;  Wiili^on  v. 
Mor$e.  10  Met.  17;  Cobu7^  v.  Hoait,  S  Met.  12.i. 

Judgment  on  the  rerdiet. 


MeiTick  C.  LANGDON 

V. 

Mary  E.  STEWART. 

A  tax  deed  which  fails  to  atate  that 
fonrteen  days  elapsed  after  the  de- 
mand before  advertising  the  premises 
for  sale,  or  that  the  tax  was  not  paid 
withtit  fourteen  days  after  the  demand, 
is  hivalld  under  uen.  Stat.  chap.  18* 
^  36. 

(Berkshire — Filed  October  28, 1886.) 

ON  tenant's  exceptions.  Overruied. 
Writ  M  entrr.   The  tenant  claimed  title  to 
a  portion  of  the  demanded  premises  by  virtue  | 
of  a  deed  from  a  collector  of  taxes,  which  deed  | 
recited  that  "  whereas  the  assessorsof  the  town  | 
of  Baodifitield  aforesaid  have  assessed  John  J.  j 
Stewart,  of  Riverton,  State  of  Connecticut,  the 
mm  of  $15.23  for  a  tax  as  owner  of  land.  j 
hereinafterwards  described,  in  said  Saudis- 
field,  in  the  list  of  assessments  which  said  as-  | 
sessors  have  committed  to  me  to  collect;  and  i 
whereas  no  person  has  appeared  to  dischai^  I 
said  tax,  although  I  have  complied  with  all  the  | 
provisions  of  the  law  respecting  the  collection 
of  taxes  and  sole  of  real  estate  for  taxes  assessed  I 
thereon  and  unpaid,  and  have  demanded  the  ^ 
same  of  the  said  John  J.  Stewart,  the  reported 
owner  of  the  real  estate,  and  have  advertised  i 
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*  •  *  the  time  and  place  of  the  sale  of  the  real 
estate  whereon  said  taxes  were  assessed,  for  the 
payment  of  said  taxes  •  •  •  therefore  •  *  * 
thesaidWrn.  H.'Hawley,  collector,"  etc.  Itwas 
not  disputed  that  Hawle^  advertised  the  prem- 
ises for  sale  by  a  notice  in  proper  form,  which 
notice  was  posted  as  required  by  hiw. 

The  demandant  claimed  that  the  collector'B 
notice,  sale  and  deed  were  InsoflBdent  to  con- 
vey a  valid  title  to  the  premises  therun  des- 
cWhed,  to  the  tenant  The  court  so  ruled,  and 
found  in  the  demandant's  favor  for  five  un- 
divided ninths  of  the  demanded  premises.  The 
tenant  had  no  other  title  than  the  collector's 
deed.  To  the  finding  of  the  court  the  tenant 
alleged  exceptlona. 

Mr.  A.  J.  Waternubn.  for  tenant,  cited— 

Qen.  Stat.  chap.  11,  8;  chap.  13,  22-33; 
Pub.  Stat.  chap.  11,  §  13;  chap.  12,  24-86. 

iftsirs.  Dewey  «  Wriykt.  for  demand- 
ant 

Field,  J.,  delivered  the  opinion  of  the  court: 
The  only  material  exception  is  to  the  ruling 
that  the  tax  deed  conveyed  no  title  to  the  ten- 
ant. Gen.  Stat.  chap.  12,  §  85,  required  that 
the  deed  "shall  state  the  cause  of  the  sale" 
aod  §  22  provided  that  taxes  on  real  estate 
may  be  levied  "  by  sale  thereof,  if  the  tax  is 
not  paid  within  fourteen  days  after  a  demand 
of  i»yment."  etc.  The  deed  recites  that  "  no 
person  has  appeared  lodischaive  said  tax,"  and 
that  the  collector  "  has  <kmanded  the  same  of 
John  J.  Stewart,  the  reported  owner  of  said 
real  estate,"  but  there  is  no  statement  that  four- 
teen da^  elapsed  after  the  demand  before  ad- 
vertising the  premises  for  sale,  or  that  the  tax 
was  not  paid  within  fourteen  days  after  the 
demand.  A  demand  made  on  the  day  of  the 
sale  would  satisfy  the  recitals  In  the  deed. 
The  deed  ia  therefore  void.  Harrington  v. 
Wtmetter:  8  AUen,  576;  Adam  v.  Mm»,  186 
Mass.  278. 

The  other  objectlona  to  the  deed  need  not  be 
considered. 


COMMONWEALTH  of  Massachusetts 
e. 

Albert  C.  ANDREWS. 

1.  On  the  trial  of  an  indliitment  for  the 
keopiw  of  a  teaement  for  the  iUeg&l 
•ale  ofintoxtcatinflr  liquors,  defend- 
ant's application  for  a  Iicetifle  at  the 
premiam  described  is  competent  to 
show  that  he  kept  and  maintained  the 
premises,  if  the  jury  is  satisfied  there  has 
been  no  chanf^e. 

%.  The  testimony  of  the  city  clerk  that 
he  thought  the  ai^ature  was  in  the 
handwritinsr  of  the  applicant  is  compe- 
tent; that  he  oonld  not  swear  to  it  goes 
to  the  weiffht  of  hia  testimony,  and  does 
not  affect  its  competency. 

8.  The  lease  of  the  premises,  the  sionia- 
tore  of  which  was  adsdtted,  fnm^ed 
a  standard  c»f  compaA^smi  pr<q>er!^ 
mbadtted  to  the  Jn^. 
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ON  defendant's  exceptlona  OoerruJed. 
Complaint  from  the  police  court  of  Glou- 
cester against  the  defendant  and  one  John  A. 
Eennison,  for  keeping  and  maintaining  a  tene- 
ment situate  on  Main  Street  in  said  Oloucester. 
used  for  the  illegal  keeping  and  sale  of  intoxi- 
cating liquors.  At  the  trial  m  the  superior  court 
Andrews  alone  was  arraigned.  The  Common- 
wealth, for  the  purpose  of  proving  that  the  de- 
fendant. Andrews,  kept  aod  mamtained  said 
tenement  as  alleged,  called  the  Gloucester  city 
clerk,  who  produced  certain  applications  pur- 
porting to  be  signed  by  defendant,  Andrews, 
for  licenses  to  sell  intoxicating  liquors  at  said 
place.  The  witness  testified  that  he  thought  the 
signatures  were  those  of  Andrews,  but  upon 
cross  examination  said  that  he  would  not  swear 
that  they  were.  The  defendant  objected  to  the 
admission  of  these  applications,  on  the  ground 
that  there  was  no  sufficient  proof  that  they 
were  signed  or  authorized  by  said  Andrews, 
and  to  their  competency  for  any  purpose. 
The  court  admitted  the  evidence,  and  the  de- 
fendant excepted.  The  defendant  introduced 
in  evidence  a  lease  of  the  menUses,  which  was 
signed  by  the  defendant.  The  district  attorney 
argued  to  the  Jury  that  the  signature  to  the  ap- 
plication above  referred  to  and  to  lease  were  in 
the  same  handwriting.  The  applications  and 
lease  were  taken  by  the  ^ury  to  their  room 
when  they  retired  to  consider  the  case.  The 
jury  returned  a  verdict  of  gullly,  and  defend- 
ant alleged  exceptions. 

Metgrt.  F.  L.  Evans  and  H,  N.  Woods* 
for  defendant. 

Even  if  Uiesignaturestothe  applicatlonshad 
been  proved,  they  were  not  admissible  to  prove 
that  the  defendant  kept  and  maintained  the 
tenement  charged,  and  the  evidence  was  too 
remote  to  raise  suchapresumption,  and  remote 
in  a  double  degree, — (1)  in  point  of  time,  <9)  in 
point  of  logical  connecaon. 
See  J/iirSfo  v.  WtmegUr,  4  Gray,  896,  408. 
Mr.  Edgar  J.  Skerman.  Atty-Qm.,  for 
the  Commonwealth,  cited — 

CommonwtUth  v.  Simon,  126  Mass.  48;  Com- 
monwatth  v.  Intoaieatinff  Liquort,  122  Mass.  86. 

Per  Curiam: 

The  application  bv  the  defendant  for  license 
as  a  common  victuaier  and  to  sell  intoxicating 
liquors  at  the  premises  described  in  the  com- 
plaint were  competent.  They  tended  to  show 
that  he  kept  and  maintained  the  premises  at 
the  dates  of  the  applications  and  at  the  time 
named  in  the  complaint,  if  the  jury  were  satis- 
fled  from  all  tne  evidence  that  there  had  been 
no  change  In  the  meantime. 

The  city  clerk,  who,  it  must  be  assumed  in 
this  bill  of  exceptions,  was  shown  to  be  familiar 
with  the  handwriting  of  the  defendant,  so  as 
to  be  competent  to  testify  on  the  subject,  testi- 
fied that  he  thought  the  signatures  to  the  ap- 

JOications  were  in  the  handwriting  of  the  de- 
endant.  This  Is  all  he  could  teatuy  to  imleas 
he  saw  the  defendant  den  them.  Tna  fact  that 
upon  cross  exandnation  ne  slated  that  he  could 
not  swear  to  the  signatures  went  to  the  weight 
of  his  testimony,  but  did  not  make  it  incom- 
petent. The  lease,  the  signature  of  which  by 
the  defendant  was  admitted,  furnished  a  stan- 
dard of  comparison,  which  was  properly  sub- 
mitted to  the  jury;  and  the  testimony  of  the 
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city  clerk  in  connection  with  this  lease  was 
properly  submitted  to  the  Jury  upon  the  ques- 
tion wHether  the  defendant  signed  the  q)plica- 
tions. 

^BxeeptioM  oterrut0d. 


Chaiies  H.  WILLIAMS  et  al, 

George  R.  WILLIAMS,  Appi. 

1,  Proof  even  of  a  single  witness  maybe 
Bfttlsfactory  that  a  testator,  in  can- 
celing* his  last  will,  intended  to  re- 
vive a  former  uncanceled  will,  and  the 
former  will  is  thereby  revived. 

3.  That  a  testator  kept  three  uncan- 
celed wills  by  him,  made  at  different 
times,  until  he  made  up  his  mind  which 
he  wanted  to  keep,  did  not  place  the 
three  wills  on  an  equal  footing  of  un- 
executed and  unpublished  wills.  The 
last  vill,  if  left  unrevoked,  would  be 
valid. 

(Hampden  Fllod  October  22,  1886.) 

APPEAL  by  contestants  from  a  decree  of  the 
Probate  Court  admitting  to  probate  the 
will  of  Theodore  Williams.    Decree  overrvled. 
The  court  found  the  following  facts: 

1.  lliat  the  testator  executM  three  wills; 
that  he  published  and  declared  each  of  them  to 
be  bis  Ifist  will  and  testament. 

2.  That  each  of  them  contained  a  revocatory 
clause. 

8.  That  the  last  was  made  subsequent  to  the 
will  in  contest,  which  was  the  second  will  and 
was  allowed  by  the  probate  court. 

4.  That,  at  me  time  he  executed  the  last  will, 
he  said  be  would  keep  the  tiiree  until  be  made 
up  bis  mind  which  he  wanted,  and  then  would 
destroy  the  two  he  did  not  want. 

All  these  facts  were  found  upon  the  testi- 
mony of  a  single  witness,  whom  I  believe  to  be 
truthful  and  accurate.  If  the  fact  of  the  execu- 
tion of  the  last  will,  and  its  containing  a  clause 
"  hereby  revoking  all  former  wills  by  me 
made,"  can  be  established  by  the  oral  testi- 
mony of  a  single  witness,  by  the  same  testimony 
the  entire  contents  of  the  last  can  be  established, 
as  the  witness  testified  to  its  entire  contents. 

5.  That  afterwards  he  destroyed  the  first  and 
third.  The  will  in  coDtest  was  produced,  proved 
to  have  been  duly  executed,  and  the  testator 
was  proved  to  be  of  sound  mind  and  of  full  age. 

tf.  That  the  will  in  contest  was  found,  eight 
days  before  he  died,  crumpled  up  on  the  floor 
of  the  water  closetat  his  home,  but  under  such 
drcumstaoces  that  1  found  that  there  was  no 
intention  to  destroy  it. 

7.  That  there  was  no  evidence  that  he  ever 
republished  or  reversed  the  will  in  contest  after 
the  destruction  of  the  will  last  made,  except 
that  above  stated,  to  wit:  that  he  said  at  the 
time  he  executed  the  third  will  that  he  would 
keep  them  all  until  he  made  up  his  mind  which 
he  wanted  to  keep,  and  would  destroy  the  two 
be  did  not  want,  and  keep  theother  ;and  from  the 
fact  that  the  first  and  third  were  destroyed,  and 
the  second  was  not.  I  found  that  the  testator  in- 
tentionally destnqred  the  flrst  and  third  wills, 
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and  ret^oed  the  second,  intending  to  revoke  the 
iirst  and  third,  and  to  retain  the  second  as  his  last 
will.  On  the  foregoing  facts  the  court  found 
for  tfae  executor,  and  affirmed  the  decree  of  the 
probate  court  from  which  finding  the  said 
George  R.  Williams  appeals. 

Meatn.  Eljr  Brc»ther«.  for  appellant. 

Mr.  S.  Sauident,  for  appellees: 

All  inferences  of  fact,  questions  of  discretion 
and  of  law,  involved  in  the  decree  affirming  the 
decree  of  the  probate  court,  including  the  ques- 
tion made  by  appellees,  that  revocation  by  later 
will  is  not  open  to  contestant  under  his  reasons 
assigned  for  his  flrst  ai^peal,  axe  txpea  to  re- 
vision. 

Smith  V.  Towiuend,  100  Mass.  600;  WrigH 
V.  Wright,  18  Allen,  207;  AUen  v.  AUtn,  117 

Mass.  27. 

But  the  making  and  publishing  of  unpro- 
duced  wills  cannot  be  proved  by  a  single  wit- 
ness, however  credible,  he  not  appearing  to  be 
an  attesting  witness  to  such  wills,  and  theother 
witnesses  thereto  not  being  produced,  nor  their 
absence  explained. 

Pub.  Stat.  chap.  129,  g  1;  Chase  v.  Linculn, 
S  Mass.  236;  Baiiey  v.  Stilet,  1  Green,  Ch.  (S. 
J.)  230-281;  8  Redf.  Wills,  p.  15,  pi.  16,  note  11. 

But  admitting  the  fact  of  a  later  will  con- 
taining a  revocatory  clause,  and  that  the  ques- 
tion 01  revocation  is  open  to  the  contestant,  it 
then  becomes  a  question  of  republication  or  re- 
vival, which  is  a  question  of  intentiun  to  be 
collected  from  all  thecircumstanf^s  of  the  case. 

Piekent  v.  Davia,  184  Mass.  252. 

And  the  court  has  found  that  "the  testator 
inteutionallv  destroyed  the  first  and  third  wills, 
and  retained  the  second,  intending  to  revoke  the 
flrst  and  third  wills,  and  to  retain  the  second  as 
his  last  will."  This  is  equivalent  to  finding  a 
revival,  if  there  bad  in  fact  been  a  revoci^on; 
and  this  finding  "will  not  be  revt^fsed  lUliess 
clearly  shown  to  be  erroneous," 

Slack  V.  Slack,  123  Mass.  448. 

And  if  there  was  any  evidence  sufficient  to 
establish  the  revocatory  clause  of  a  third  or  re- 
voking will,  the  same  evidence  was  found  to  be 
sufficient  to  establish  the  whole  will,  and  should 
have  been  offered  to  set  up  such  wUl  in  the 
probate  court,  and  not  in  this  court  to  establish 
a  revocation. 

.fl«d  V.  Borland,  14  Mass.  208;  Lavghton  v. 
Atkina,  1  Pick.  535:  WaUis  v.  WaUit,  114  Mass. 
510;  Stiekney  v.  Hammond,  138  Mass.  116; 
Sewall  V.  Bohbint,  189  Mass.  164. 

C*  Allen,  J.,  delivered  the  opinion  of  the 
court: 

There  was  proof  satisfactory  to  the  mind  of 
the  justice  who  tried  the  case,  that  the  testator, 
in  canceling  his  last  will,  intended  to  revive 
the  former  one,  which  he  then  left  uncanceled; 
and  his  conclusion  of  fact  was  well  warranted 
by  the  evidence.  Such  proof  may  come  from 
a  ringle  witness  {Brown  v.  Brown,  EH.  &  Bl. 
876;  Bum*  v.  Burm,  4  Serg.  &  R.  297^ ;  and  beins 
found  sufficient  to  establish  the  fact,  the  legu 
result  follows  that  the  former  will  is  there\v 
revived.  See  Pickens  v.  Da^,  184  Mass.  253, 
and  authorities  there  cited  ;  S  Am.  Lead.  Cas. 
4th  ed.  709  et  teq. 

The  fact  that  the  testator  executed  three  wills 
at  different  times,  all  of  which  wer^  kept  by  him 
for  a  Ume  uncanceled,  and  that  when  he  ex- 
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ecu  ted  the  third  will  bo  add  thst  he  would  keep 
them  all  until  he  made  up  his  mind  which  he 
wanted  to  keep,  and  would  destroy  the  two  he 
did  not  want,  did  not  have  the  legal  effect  to 
place  the  three  wills  on  an  equal  footing  of 
unexecuted  and  unpublished  wills.  The  last 
will,  if  left  unrevoked,  would  be  valid. 
Decree  ovoTukd. 


Vary  A.  WABREN 
e. 

SPENCER  WATER  CO. 

1 .  A  plaA  which  pnrporte  to  show  the  lo- 
cation of  a  "pipe  line"  under  Stat. 
18^3,  chap.  119,  8,  and  in  which  the 
declaration,  while  it  do«e  not  state 
that  the  waterm  of  any  pond,  hrook, 
or  river  have  been  taken,  alleg:e6  that 
the  defendant  company  has  taken,  for 
the  purpose  of  laying  its  main  pines,  the 
lands  or  "  certain  persons  named, ' '  which 
lands  are  described  as  on  the  above 
plan  "  and  the  plan  shows  the  courses 
and  distances  through  lands  marked 
with  the  names  of  sapposed  owners,  the 
plaintiiTs  land  beinK  marked  in  her  hus- 
band's name,  but  the  point  on  the  des- 
i^ated  pond  where  the  line  begrine  is 
not  defined,  nor  the  terminus  of  the 
line,  and  the  points  where  the  line 
erosses  the  boundaries  of  the  lands 
are  not  defined  with  reference  to  monu- 
ments, nor  the  width  of  the  line  de- 
fined, although  the  size  of  the  pipes  is 
stated, — such  plan  does  not  contain  a 
sufficiently  accurate  identification  of  the 
location,  and  is  invalid. 

2.  The  location  of  the  pipe  line  being  in- 
valid, the  plaintiff^s  proper  remedy  for 
the  eatrjr  of  the  defendant  upon  her 
land  and  laying  ito  pipes  therein  was  an 
action  of  tort. 

S.  A  petition  for  an  award  made  by  the 
commissioners,  filed  in  the  name  of  the 
plaintiff's  hnsbaadfin  which  he  suffered 
a  nonsnit,  is  not  a  bar  to  her  action  In 
tort;  nor  is  the  Intention  that  the  petl> 
tlon  should  have  been  broufcbt  in  the 
name  of  the  plaintl^  or  itrosecuted 
for  her  benefit*  such  a  decisive  act  as 
to  bar  her  from  proceeding  according 
to  her  real  rights:  and  the  jury  was 
properly  instructed  that  such  fact  did 
not  constitute  a  waiver  of  her  rights  to 
set  up  any  irregularities  or  insufficiency 
by  the  defendant  under  its  charter. 

(Worcester  Filed  October  28, 1688.) 

ON  defendant's  exceptions.  Ooerruled. 
Action  of  tort  in  two  counts.  In  the  first 
fx>unt  plaintiff  claimed  damages  for  an  alleged 
tre^>a8s  to  her  pasture  land  by  the  entry  of  the 
defendant  thereon,  and  kying  Its  line  of  water 
l^pes  therein.  In  the  second  count  plaiotLS 
claimed  damages  for  diverting  the  waters  of 
Shaw  Fond  into  the  defendant's  pipes.  The 
defendant  justified  its  action  in  the  premises 
under  and  by  virtue  of  Acts  1883,  chap.  119, 
and  the  plaintiff  claimed  that  the  defendant's 
conduct  could  not  be  justified  under  said  stat- 
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ute  on  account  of  the  fdlure  to  comply  with 
its  provisions.  The  land  was  owned  by  the 
plaintiif,  but,  in  the  award  by  the  commission- 
ers, Horace  Warren,  her  husband,  appeared, 
and  he  was  awarded  $50  damages.  Thereafter 
a  petition  based  upon  such  award  was  filed  in 
the  superior  court  in  the  name  of  Horace  War- 
ren, by  the  plaintiff's  counsel,  upon  which  peti- 
tion he  was  nonsuited. 

The  defendant  requested  the  court  to  rule 
that  the  action  of  the  plaintiff  in  the  proceed- 
ings before  the  county  commissioners  in  the 
award  of  damages  in  the  name  of  her  husband, 
and  also  the  filing  of  a  petition  in  the  superior 
court  by  her  attorney  in  the  name  of  Horace 
Warren,  was  a  waiver  of  her  rights  to  set  up 
any  irregularities  or  insufficiency^  by  the  defend- 
ant under  its  charter.  This  mhng  was  refused. 
A  verdict  was  returned  for  the  plaintiff,  and 
defendant  alleged  exceptions. 

Other  facts  appear  in  the  opinion. 

Meaera.  W.  S.  B  Hophlns  and  Henry  W. 
Einflf,  for  defendant: 

What  was  taken  from  this  defendant,  as  well 
as  from  other  landowners  on  the  pipe  line,  was 
the  right  to  lay  pipes  and  repair  the  same.  For 
this  purpose  the  plan  with  the  declaration 
thereon  was  suffldent.  It  indicates  a  line  of 
pipe  with  courses  and  distances  across  the  land 
in  question;  which  line  starts  from  Bhaw  Fond 
above  this  land  and  ends  at  Main  Street  in 
Spencer.  The  words  "lands  of  "in  this  dec- 
laration well  and  aptly  described  easements  in 
the  land  of  landowners.  This  taking  very  wide- 
ly differs  from  the  taking  held  to  be  sufficient 
in  WiUonv.  Lfftin,  110  Mass.  174. 

Flaintiff  is  estopped  to  say  that  she  had  no 
notice  of  the  proceedings  be<»use  her  husband 
Horace  Warren  was  considered  and  treated 
during  said  proceedings  as  the  owner. 

Strang  v.  Heloit  A  M.  R.  R.  Co.  16  Wis.  685; 
Pickford  V.  Lynn,  98  Mass.  491. 

By  the  filing  of  the  petition  to  have  dsinages 
ass^sed  In  the  superior  court  after  unsSitiB&c- 
tory  damages  had  been  given  by  the  county 
commissioners,  the  plaintiff  waived  her  right 
to  complain  of  errors  in  the  location. 

Pinkham  v.  Chelmsford,  109  Mass.  225. 

Metart.  H.  O.  Smith  and  John  Hopkins* 
for  plaintiff. 

Field./.,  delivered  the  opinion  of  the  court: 
By  Stat.  1883.  chap.  119,  g  3,  the  defendant 
corporation  "may  take,  hold,  »  »  *  so  much 
of  file  waters  as  may  be  necessary  •  *  *  of  tuiy 
natural  pond,  brook  or  rivers,  *  *  *  and  may 
take  and  hold  •  »  *  any  real  estate  necessary 
*  *  * for^yingandmalntalnlngsqueductsand 
pipes,  •  *  *  and  may  lay  its  water  pipes 
through  any  private  lands  with  the  right  to  en- 
ter upon  the  same  and  dig  therein  for  that  pur- 
pose, and  for  the  purpose  of  making  all  neces- 
sary repairs,"  Section  8,  Ibid,  is,  "Said  cor- 
poration shall,  within  sixty  days  after  taking  any 
land  under  the  provisions  of  this  Act,  file  and 
cause  to  be  recorded  in  the  registry  of  deeds 
for  the  coimty  of  Worcester  a  description  of 
any  land  so  taken,  sufficiently  accurate  for 
identification,  with  a  statement  of  the  purpose 
for  which  it  is  so  taken,  and  shall  also  notify 
the  owner  of  any  such  land  of  the  taking  there- 
of,  and  the  title  of  the  land  so  taken  shall  then 
vest  In  said  corporation/*  etc. 
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The  defendant,  on  November  38,  1882,  filed  in 
the  registry  of  deeds  for  tbe  countj  of  Worces- 
ter a  plan,  with  a  declaration  thereon,  a  copy 
of  which  is  annexed  to  the  exceptions.  The 

filan  purports  to  show  the  location  of  the  "pipe 
Ine,  and  the  dedaiation  is  that  the  company 
"  has  taken,  for  the  purpose  of  laying  its  main 
pipes,  the  land  of"  certain  persons  who  are 
named,  "  which  landi  are  described  as  on  the 
above  plan." 

The  plan  shows  the  courses  and  distances  of 
the  line  through  tracts  of  land  which  are 
marked  with  the  names  of  the  supposed  own- 
ers, the  plaintiff's  land  being  marked  with  the 
name  of  Horace  Warren,  her  husband.  The 
point  on  Shaw  Pond  where  the  line  begins  is 
not  defined,  neither  is  the  other  terminus  of  the 
line,  and  the  points  where  the  line  crosses 
the  boundaries  of  the  land  of  the  persons 
named  are  not  defined  with  reference  to  any 
monuments.  The  width  of  tiie  line  is  not  de- 
fined, although  the  plan  has  on  it  "14-iDch  pipes 
from  the  pond  to  Main  Street,"  which  would 
include  the  pipe  through  the  plaintiff's  land. 
There  is  no  declaration  on  the  plan  that  the 
waters  of  any  pond,  brook,  or  river  have  been 
taken.  We  are  of  opinion  that  this  location  Is 
invalid.  The  description  is  not  "  sufficiently 
accurate  for  identification."  The  width  of  the 
land  taken  nowhere  a[>pears.  nor  do  we  see 
bow  the  line  of  the  location  can  be  ascertained 
from  the  plan  and  description,  except  pos- 
sibly by  a  very  complicated  process  of  com- 
putation  from  the  size  and  shape  of  the  dif- 
ferent lots,  that  a  line  of  a  certain  length  and 
running  a  certain  course  must  cut  the  boun- 
daries of  the  lots  at  certain  praots.  It  was  the 
intenUon  of  the  statute  that  the  company  should 
file  a  description  of  the  land  taken,  so  ac- 
curate that  the  landowners  could  from  it  as- 
certain the  situation  and  boundaries  of  the  part 
of  their  land  which  had  been  taken;  and  this 
we  think  has  not  been  done.  See  Wtlaon  v. 
Lynn,  119  Mass.  174;  Wdmetit  Power  Go.  v. 
Allen,  120  Mass.  852;  Houaatonic  R.  R.  Go.  v. 
Lu  ASudMn  R,  B.  Co.  118  Mass.  891. 

As  the  location  was  invalid,  the  plaintiff's 
proper  remedy  for  the  acts  of  the  defendant 
was  an  action  of  tort.  It  may  be  that  if  the  plain- 
tiff had  filed  her  petition  to  have  her  damages 
assessed  under  the  statute  of  1883,  the  de- 
fendant, if  it  had  actually  laid  its  pipes  through 
tlw  plaintiff's  land,  would  have  been  estopped 
from  denying  that  the  description  which  it 
filed  was  valid,  and  that  it  had  acted  under  this 
statute;  but  if  such  an  equitable  estoppel  could 
be  invoked,  it  would  be  used  only  against  the 
company  and  in  favor  of  a  landowner  who  had 
filed  his  petition  in  accordance  with  the  statute. 
It  may  also  be  true  that  a  petitioner  who  had 
recovered  final  judgment  upon  the  merits  of  his 
petition  would,  by  that  ju^nnent,  be  barred 
from  maintaining  an  action  for  the  same  dam- 
ages, or  for  any  damages  which  could  have 
b^n  recovered  under|his  petition.  But  it  may 
well  be  doubted  whether  Uie  case  at  bar  resem- 
bles those  cases  where  the  plaintiff  may  elect  to 
avoid  or  affirm  a  contract  or  to  ratify  or  disown 
an  act  done  on  his  behalf,  and  where  the  insti- 
tution of  a  suit  which  necessarily  implies  that 
the  contract  is  affirmed  or  the  act  ratified,  if 
the  suit  is  brought  with  full  knowledge  of  all 
material  facts.  Is  held  to  be  a  waiver  of  the 
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right  to  avoid  the  contract  or  to  disown  the 
act,  and  to  defeat  an  action  subsequentl; 
brought  on  that  ground. 

In  Butler  v.  Hitdreth,  6  Met.  52,  the  court 
says:  "The  case  where  a  party  is  not  barred  by 
a  judgment  of  nonsuit  from  naving  a  new  •^ 
tlon  is  where  he  has  either  mistaken  nis  remedy 
and  brought  an  action  which  he  could  not  main- 
tain, or  where  he  has  two  collateral  independent 
remedies,  in  which  an  assertion  of  one  is  not  re- 
pugnant to  the  existence  of  tbe  other."  See  Om- 
nihan  v.  Thompson,  111  Mass.  370;  Seara  v.  Obt- 
rier,  4  Allen.  839. 

If  this  plaintiff  had  elected  to  proceed  under 
the  statute  and  had  filed  her  petition,  this  elec- 
tion would  not  make  the  taking  by  the  defend- 
ant valid  for  all  purposes.  She  could  not  waive 
in  behalf  of  the  defendant  its  neglect  to  com- 
ply with  the  requirements  of  the  statute,  and 
thereby  put  the  defendant  in  the  same  posilioa 
as  if  it  had  obeyed  the  commands  of  the  Leoii- 
lature. 

But  it  is  unnecessary  to  determine  whether, 
if  the  petition  to  the  superior  court  had  been 
brought  in  her  name.it  would  have  defeated  this 
action.  It  was  brought  in  the  name  of  her  hus- 
band, and,  as  he  had  no  title  to  tbe  land,  could 
not  have  been  maintained.  It  is  sugg^ted  that 
she  could  have  been  made  the  party  plaintiff 
by  amendment  in  the  superior  court,  hut  this  it 
doubtful,  and  in  fact  she  never  did  ask  for 
leave  to  make  any  such  amendment,  and  no 
such  ameodment  was  ever  made. 

The  intention  that  this  petition  should  have 
been  brought  in  her  name,  or  should  be  prose- 
cuted for  her  benefit,  is  not,  under  any  view  of 
tbe  law,  such  a  decisive  act  as  to  bar  the  plain- 
tiff from  proceeding  according  to  her  real 
rights. 

The  instruction  upon  tbe  question  of  waiver 
was  sufficiently  favorable  to  the  defendant. 
Eueplion*  overruled. 


George  BARRIE 

V. 

Enoch  EARO;. 

1 .  A  aabseription  to  a  pnbUeailon  In  ten 
portfolios,  at  a  stated  price  for  eaeh 

part,  deliverable  at  intervals  of  two 
months  and  paid  for  after  each  dnUTery. 
is  a  contract  one  and  entire  in  its.  ori- 
gin, and  yet  looking  to  the  Derform- 
ance  of  different  things  at  different 
times. 

2.  While  an  action  under  such  a  contract 
can  be  maintained  for  the  price  of 
each  portfolio  as  delivered,  yet  the  con- 
tract is  one  entire  af^reenient  to  take 
one  copy  of  a  publication,  made  np  of 
ten  parts,  and  it  does  not  contain  ten 
distinct  and  independent  agreements  to 
take  ten  different  portfolios,  one  under 
each  agreement,  and  the  sulMcriber  can- 
not retain  part  of  the  portfolios  and 
avoid  the  contract  as  to  the  rest,  ontiie 
ground  of  fraud  in  the  Inceptlcni  of  the 
contract. 

8.  This  oonstraetion  of  the  oontract  does 
not  require  the  subscriber  to  reeelTe 
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ai^  portfolios  that  are  not  'sueli  m  the 
eoatntot  calls  for,  nor  prttvent  an  ac- 
tion on  his  part  for  dam&gea  If  the 
publiaher  does  not  from  time  to  tiine 
offer  portfolioa,  within  the  terms  of 
the  sabseription. 

4.  Id  defending  a  suit  upon  the  contraot 
for  tbe  price,  the  subscriber  eannot  In- 
trodnee  proof  of  a  Bpeelal  Sigreement 
as  to  the  title,  imprint  of  name,  etc., 
nnlesa  he  lUao  offers  evidence  to  show 
a  noneompUajiee  with  such  [special 
agreement. 

5.  The  fact  that,  after  the  delivery  of  two 
portfolios  at  the  subscriber's  house 
where  another  subscriber  resided,  the 
portfolios  were  separated  and  the  copy 
containing  the  defendant's  name  deliv- 
ered to  the  other  subscriber,  and  the 
wrongr  one  delivered  to  him.  and  it 
does  not  appeax  that  he  could  not  have 
obtained  his  own,  but  he  refused  to 
receive  this  number  of  the  portfoUo.but 
did  not  assign  such  mistake  as  a  reason, 
and  the  mistake  was  unknown  to  the 
publisher  when  he  brought  the  8ait,the 
error  will  not  constitnte  a  defense,  but 
be  regarded  as  waived. 

(Worcester — Piled  October  88. 1888.) 

ON  defeodant's  exceptions.  OtermletL 
Action  of  contract  to  recover  a  balance  of 
|190  upon  a  sped^  contract  signed  by  the  de- 
fendant, the  substance  of  which  is  as  follows: 

"  May  24,  1888.  I  hereby  subscribe  for  one 
copy  of  the  Art  Treasures  of  America,  in  ten 
portfolios,  at  $15  each,  as  published  on  the  fol- 
lowing terms  of  subscription,  which  terms  can- 
not be  altered  or  modified: 

"I.  The  Art  Treasures  of  America  to  be 
completed  in  10  portfolios  at  |15  each. 

"  3.  Each  portfolio  to  contain  16  Impressions 
of  photo-gravure  plates,  and  60  pages  of  text 
or  full-page  wood  engravings. 

"8.  The  portfolios  to  be  issued  atlnterralsof 
about  3  months. 

"4.  This  edition  is  limited  to  1,800  copies, 
bat  no  more  copies  will  be  issued  than  are  sub- 
scribed for;  and  the  publisher  reserros  the  right 
at  any  time  to  advance  the  price  to  new  sub- 
scribers. 

"  5.  Each  copy  to  contain  a  special  title  bear- 
ing name  and  address  of  its  subscriber,  and 
the  publisher  guarantees  to  furnish  impressions 
and  paper  equal  in  all  respects  to  tbe  specimens 

"  6.  Portfolios  to  be  delivered,  carriage  pre- 
Mid.  Payment  only  to  be  made  for  each  port- 
folio after  such  delivery. 

"7.  No  terms,  conditions,  or  representations 
other  than  here  printed  will  be  bindini;  on  sul>- 
scriber  or  publisher ;  and  the  subscriber  here- 
by acknowledges  receipt  of  a  copy  of  these 
terms." 

At  the  trial  the  plaintiff  introduced  evidence 
tending  to  show  that  he  delivered  the  first  port- 
folio under  said  contract,  by  the  Adams  Ex- 

f tress  Compnnv,  at  the  house  of  the  defendant, 
or  $15  therefor;  that  some  time  in  August  or 
September  following,  the  plaintiff  by  said  ex- 
press company  delivered  a  second  portfolio  un- 
der said  contract  at  the  defendant  s  home,  for 
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which  he  afterwards  received  check  for  $10 ; 
that  in  October  following  the  plaintiff  sent  to 
defendant's  house  by  said  express  company 
another  portfolio,  which  the  defendant  refused 
to  take;  that  the  remaining  seven  portfolios 
were  never  delivered  to  the  defendant,  but  that 
the  plaintiff  had  been  ready  to  deliver  the  same, 
but  the  defendant  refused  to  accept  them,  and 
notified  the  plaintiff  of  his  refusal. 

The  defendant  offered  evidence  to  show 
that  the  defendant's  signature  to  said  contract 
was  obtained  by  certain  false  and  fraudulent 
representations  made  by  the  plaintiff's  duly  au- 
thorized agent  to  the  defendant,  upon  which 
representations  the  defendant  relied;  but  it  be 
ing  admitted  the  defendant  that  the  defend- 
ant had  neither  returned  nor  offered  to  return 
tbe  portfolios  received,  as  above  stated  by  him, 
the  court  excluded  this  evidence,  and  ue  de- 
fendant excepted. 

The  defendant  also  offered  evidence  of  cer- 
tain statements  made  by  the  pliuntiff's  agent 
to  the  defendant  as  to  tbe  place  where  the  de- 
fendant's name  and  address  would  appear  upon 
said  portfolios,  and  the  way  and  manner  in 
which  said  name  and  address  would  be  printed 
and  would  appear  as  provided  in  the  said  con- 
tract, which  evidence  was  excluded  against  the 
defendant's  exception. 

It  was  admitted  by  the  parties  that  one  Pren- 
tice, who  occupied  a  tenement  in  tbe  same 
house  with  the  defendant,  had  made  with  the 
plaintiff  a  contract  similar  to  tiiat  above  men- 
tioned; that  the  portfolios  for  both  Prentice  and 
defendant  were  sent  in  one  package  and  so  de- 
livered at  the  bouse;  that  after  arriving  at  the 
house  they  were  separated,  and  by  mistake 
that  with  Prentice's  name  on  tbe  title  page 
was  delivered  to  the  defendant,  and  vice  verm; 
the  books  being  in  all  other  respects  alike,  and 
that  these  facts  were  known  both  to  Prentice 
and  tbe  defendant;  but  that  neither  the  defend- 
ant nor  Prentice  ever  notified  the  plaintiff  of 
these  circumstances,  and  the  plaintiff  did  not 
know  of  the  mistake  until  after  suit  brought. 

The  court  ruled  that  good  faith  upon  the  part 
of  tbe  defendant  requirud  that  if  he  Intended 
to  rely  upon  these  circumstances  as  a  nonde- 
livery under  tbe  contract,  he  should  have  noti- 
fied the  plaintiff,  and  that,  not  having  notified 
the  plaintiff,  he  must  be  considered  as  having 
waived  the  defect,  if  any  there  was,  in  the  de- 
livery. The  defendant  excepted  to  this  ruling, 
and  asked  the  court  to  rule  that  under  said  con- 
tract he  was  not  bound,  upon  discovering  the 
fraud  practiced  upon  him,  either  to  return  the 
portfolios  received,  or  to  receive  the  other  eight, 
which  was  refused.  The  court  ruled  that  ii  the 
defendant  desired  to  rescind  the  contract  for 
fraud,  be  should  have  returned  or  offered  to  re- 
turn the  portfolios.  The  jury  found  for  Uie 
plaintiff,  and  the  defendant  excepted. 

Mem».  Blaekmer  ft  Vanghan  and  John 
R.  Thaler,  for  defendant; 

Parol  evidence  Is  admissible  for  tbe  purpose 
of  fixing  the  meaning  and  Interpreting  and  ap- 
plying the  terms  and  general  language  of  the 
written  contract,  and  the  sense  in  which  tbe 
parties  understood  and  used  the  terms  the 
contract. 

Stoops  V.  Smith,  100  Mass.  68,  and  cases  there 
cited;  KeUer  v.  Webb,  135  Mass.  89;  Swett  v. 
ShumvMif,  103  Mass.  866. 
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Parol  evidence  is  admissible  to  show  that  a 
document  which  apparently  contains  the  agree- 
ment does  not  contain  the  whole  of  the  con- 
tract. Parol  evidence  is  always  admissible 
when  the  language  is  such  as  admits  of  ex- 
planation. 

8toop8  V.  8mith,  100  Mass.  63;  Ohittv,  Ccmt. 
lltb  ed.  159;  Kelt^rv.  Webb,  125  Mass.  H»;  Zind- 
l€}f  V.  Laeej/,  17  C.  B.  (N.  8.)  578. 

Thetenn  "special  title,"  used  hi  the  fifth 
clause  of  the  written  agreement,  ostensibly  has 
a  special  meaning,  and,  notwithstanding  the 
prohibition  in  the  seventh  clause  of  the  con- 
tract, the  defendant  had  a  right  to  give  evi- 
dence of  the  meaning  attached  to  that  term  by 
the  t>laint1ff,  and  to  show  there  was  no  special 
title  io  portfolios  delivered,  as  the  plaintiff  rep- 
resented to  the  defendant  that  it  should  be. 

Oerrieh  v.  Towne,  8  Ony,  tS8;  Sargent  v. 
Adam*,  3  Gray,  72;  Svtton  v.  Bowker,  5  Gray, 
418;  Barri/  v.  Bennett,  7  Met.  864;  RtUer  v. 
Wdib,  supra;  Malpogv.  London  £  Southwettem 
R.  Co.  L.  R.  I.  C.  P.  336. 

The  test  to  determine  whether  a  contract  is 
divisible  or  entire  is  that  the  entirety  or  separa- 
bleness  of  the  contract  depends,  not  upon  the 
singleness  of  the  subject  or  the  multiplicity  of 
the  items  composiDg  it,  but  upon  the  entireness 
of  the  consideration  or  its  express  or  Implied  ap- 
portionment to  the  several  items  constituting  its 
subject.  If  the  consideration  is  single  the  con- 
tract is  entire;  if  the  consideration  is  appor- 
tioned the  contract  is  divisible. 

3  Pars.  Cont.  7tbed.  648;  Lwxseo  OtZ  Co.  v. 
BnnDtr,  66  Pa.  St.  861;  Garletim  v.  Woodt.  28 
N.  H.  290;  Bat^  t.  TitMiab,  15  Pick.  400 ; 
Tounff  V.  WtUeefidd,  121  Mass.  91. 

Me$ar».  T.  G.  Kent  and  OeovgB  T, 
Dewey,  for  plaintiff: 

This  is  an  entire  contract  for  furnishing  one 
copy  of  a  certain  book  known  as  The  Art 
Treasures  of  America.  The  fact  that  the  book 
consisted  of  parts  called  portfolios,  which  were 
to  be  delivered  at  diflenmt  times  and  paid  for 
at  different  times,  does  not  affect  the  entirety 
of  the  contract. 

Mamjitld  v.  Tngg,  118  Mass.  850;  M<yr»e  v. 
er(«*eH,98Mass.205;  C?arAv.Bafcw,5Met.452. 

The  fact  that  the  defendant  had  made  part 
payment  under  the  contract  did  not  excuse  liim 
from  returning  the  portfolios  if  he  wished  to 
reschid. 

Ciar^^v.  Sdker,  5  Met.  452. 
There  being  no  rescission  of  the  contract,  the 
alleged  false  representations  were  no  bar  to  the 
action,  and  the  evidence  was  properly  excluded. 

Nealon  v.  Henry,  131  Mass.  153;  Bagseft  v. 
Bromi,  105  Mass.  551;  Morte  v.  Brackett.  98 
Mass.  S05;  104  Maas.  494;  Thayer  \.  Tartier, 
4  Met.  560;  Clark  v.  Baker,  6  Met.  452;  Coolidge 
v.  Brigham,  1  Met.  547;  Perky  v.  Batch,  28 
Pick.  m. 

The  evidence  offered  was  inadmissible  on  an- 
other ground.  The  seventh  clause  of  the  coo- 
tract  provides  expressly  that  no  terms,  con- 
ditions, or  representations  other  than  contained 
in  the  contract  itself  shall  be  binding  on  the 
publisher. 

Story,  Ag.  §§  126,  137. 

'*  It  will  be  presumed  that  the  ruling  of  a 
judge  receiving  or  rejecting  evidence  was 
right,  unless  the  exceptums  show  afflnnatively 
that  it  was  wrong." 
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Bee  Parmenter  v.  Cobum,  6  Gray,  510;  FtU- 
lev  V.  Bitby,  10  Gray,  285;  Fidi  v.Bangi,  IIS 
Mass.  138;  Wheeler  v.  JHee,  8  Cash.  205. 

There  are  various  grounds  on  which  this  evi- 
dence may  have  been  offered  and  been  inad- 
missible: 1.  It  was  inadmissible  to  show  false 
representation  with  reference  to  the  name  and 
address,  for  such  false  representations  are  not 
set  up  in  the  answer.  2.  It  was  inadmissitile 
to  alter  or  add  to  the  terms  of  the  written  con- 
tract. There  is  no  ambiguity  in  the  piovisi<»i 
of  the  contract  that  each  copjp  shall  bear  the 
name  and  address  of  its  subscriber. 

Keller  v.  Webb,  126  Mass.  398;  Blaek  v.  ftwA- 
elder,  120  Mass.  171 ;  Colt  v.  CoTte.  107  Mass.  285. 

No  exception  can  be  sustained  to  the  ruling 
of  the  court  that,  upon  all  the  facts  that  ap- 
peared in  reference  to  any  mistake  in  the  de- 
livery of  the  books,  the  plainUff  had  waived 
the  defect,  if  any  there  was,  in  the  dellvety. 

Benj.  Sales,  566;  Holbrook  v.  Burt,  22 
Pick.  B46.  555;  Kingtley  v.  WallU,  l4  Me.  W: 
Lnwrenft  v.  Dale,  3  Johns.  Ch.  28. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
The  first  exception  is  to  the  exclusion  of  evi- 
dence that  the  defendant's  signature  to  the 
contract  was  obtained  by  false  and  fmuduloit 
representations.  This  evidence  was  excluded 
upon  the  ground  that  the  contract  was  entire, 
and  the  defendant  could  not  avoid  it  except  by 
returning  the  two  portfolios  which  be  had  re- 
ceived and  paid  for.  The  same  question  of  law 
Is  involved  in  the  last  exception.  A  majority 
at  the  court  think  that  this  is  such  a  contract 
as  is  described  in  Badger  v.  THteomb,  16  Pick. 
409,  418,  where,  "although  the  agreement  is 
entire,  the  performance  is  several;"  or  as  issaid 
in  Denny  v.  WiUianit,  5  Allen,  1,  4,  a  contract 
"  one  and  entire  in  its  origin,  and  ^et  looking 
to  the  perfomiauce  of  different  things  at  di^ 
ferent  times,  may  l>e  divisible  in  its  opera- 
tion;" that  an  action  under  it  could  be  main- 
tained for  the  price  of  each  portfolio  when  each 
was  delivered,  but  that  the  contract  is  ono  m- 
tire  agreement  to  take  one  copy  of  a  publication 
made  up  of  ten  parts  or  portfolios,  which  to- 
gether rfioald  constitute  "  The  Art  Treasures 
of  America;"  and  that  it  is  not  a  contract  con- 
taining ten  distinct  and  independent  agree- 
ments to  take  ten  different  portfolios,  one  un- 
der each  agreement.  See  Vinton  t.  King,  4 
AUen,  562. 

The  defendant's  evidence  went  to  the  whole 
contract,  and  was  offered  for  the  purpose  of 
avoiding  the  whole  contract,  and  he  only  could 
avoid  the  contract  for  fraud  in  its  inception  by 
rescinding  it  in  toto,  and  by  restoring  to  the 
plaintiff  tiie  portfolios  which  oe  bad  already  re- 
ceived. If  the  defendant  had  a  right  to  avoid 
the  contract  and  exercised  that  right,  be  had  a 
defense  to  this  action,  and  could  recover  in  an 
action  brought  by  him  for  the  thirty  dollars  he 
bad  paid,  and  Uie  poilfolloe  would  all  belong  to 
the  defendant;  but  the  defendant  could  not  re- 
tain part  of  the  portfolios  under  the  contract, 
and  avoid  the  contract  as  to  the  rest.  Vlarky. 
Baker,  5  Met.  452;  Morte  v.  Brackett.  98lb8s. 
205;  Mamjield  v.  Trigg.  118  Mass.  350;  Young 
V.Wakefield,  131  Mass.  91. 

It  does  not  follow  from  this  that  the  defend- 
ant is  required  to  receive  any  portfohoe  that  are 
not  such  as  the  contract  caUs  for,  or  that  if 
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plaintiff  did  not  from  time  to  time  offer  to  the 
defeodant  ten  portfolios,  each  of  which  satis- 
fied the  description  contained  in  the  contract, 
the  defendant  might  not  recover  damages  for  a 
breach  of  the  contract  by  the  plaintiff. 

The  defendant  also  offered  evidence,  which 
was  excluded,  of  certain  statements  made  by 
tbe  plaintiff's  agent  "as  to  the  place  where  the 
defendant's  name  and  address  would  appear 
upon  said  portfolios,  and  the  way  and  manner 
in  which  said  name  and  address  would  be 
printed,  and  would  appear  as  provided  in  the 
fifth  clause  of  said  contract."  It  does  not  ap- 
pear that  tbe  defendant  offered  evidence  that 
the  portfolios  in  respect  to  the  special  title,  and 
Uie  printing  therein  of  the  defendant's  name 
and  address,  was  not  In  conformity  with  the 
statements  of  the  agent. 

liie  fifth  clause  of  ibe  contract  was,  "each 
copy  to  contain  a  special  title|bearing  the  name 
and  address  of  its  subscriber;"  and  the  publisher 
guarantees  to  furnish  impressions  and  paper 
"equal  in  all  respects  to  the  specimens  shown." 
Tbw  evidence  was  not  that  the  portfolios  did 
not  contain  a  special  title  bearing  the  name  and 
address  of  the  subscriber,  or  were  not  "  equal 
in  all  respects  to  the  specimens  shown"  at  tbe 
time  tbe  contract  was  made,  and  it  does  not  ap- 
pear that  the  specimens  sbown  did  not  contain 
an  impression  of  a  special  title  complete  tn  all 
respects,  except  the  name  and  address  of  tbe 
subscflber.  The  contract  itself  provided  that 
"  no  terms,  conditions,  or  repreaentatlrais  other 
than  here  printed  will  be  binding  on  subscriber 
and  publisher."  It  does  not  appear  that  tbe 
defendant  ever  complained  of  the  manner  in 
which  his  name  and  address  were  printed  in  the 
special  title,  or  that  this  was  one  ground  of  his 
refasinfj  to  receive  the  portfolios.  Under  these 
circumstances  we  are  not  called  upon  to  deter- 
mine tbe  extent  and  the  application  to  the  va- 
rious conceivable  facts  of  the  case,  of  the  prin< 
dole  declared  In  Stoom  v.  Stnith,  100  Mass.  68. 
The  defendant  clearly  has  not  shown  that  the 
evidence  was  admissible. 

We  are  not  cert^n  that  we  understand  the 
third  exception.  The  two  portfolios  which  the 
d^endant  had  receiivd  and  paid  for  could  not 
be  coiufdered  as  undelivered  so  long  as  the  de- 
fendant retained  them.  If  the  exception  re- 
lates to  these  two  portfolios,  they  are  not  a  sub- 
ject of  controversy  in  this  suit.  But  if  this  ex- 
ception relates  to  the  third  portfolio,  it  appears 
that  this  was  sent  to  the  defendant's  house,  and 
the  defendant  "  refused  to  take  it. "  It  also  ap- 
pears thiu  after  the  package  containing  two 
portfolios,  one  for  the  defendant  and  one  for 
rientioe  (**  who  occupied  a  tenement  in  the 
same  house  with  the  defendant"),  had  been  re- 
ceived at  the  defendant's  house,  the  copy  with 
Prentice's  name  on  it,  by  the  mistake  of  some- 
Iwdy,  was  delivered  to  the  defendant,  and  the 
defendant's  copy  was  deUvmd  to  Prentice. 
Tbe  two  poTtfouoB  were  "  in  all  other  respects 
alike."  "This  mistake  was  unknown  to  the 
plaintiff  until  after  the  suit  was  brought,  and 
Was  known  to  both  the  defendant  and  Pren- 
tice, and  it  does  not  appear  that  the  defendant 
could  not  have  taken  possession  of  bis  copy 
whenever  be  wished.  As  ttie  defendant  abso- 
lutely refused  to  receive  this  portfoHn,  as  well 
at  die  seven  remaining  portfolios,  and  notified 
the  {doinUff  of  his  refusal,  and  gave  no  notice 
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of  this  mistake,  and  did  not  indicate  In  any 
manner  diat  he  relied  upon  it  in  refusing  to  re- 
ceive the  portfolios,  he  most  he  held  to  have 
waived  it. 
Exeeptiont  owrraled. 


COMMONWEALTH  of  Massachusetts 

V. 

Henry  C.  JONES. 

1.  A  atatnte  which  deciarea  that  **iio 
license  *  *  *  shall  be  granted  for  the 
■ale  <^  iatoxicatiiig  Qqm>r«  in  any 
Imilclinfr  or  place  on  the  same  street, 
within  400  feet  of  any  boildlng  ocoa- 
pied  in  whole  or  in  purt  by  a  pnblie 
school*"  forbids  such  sale  In  a  foomi 
in  a  building'  within  such  distance,  al- 
thoos'h  the  room  itself  is  beyond  that 
limit. 

2.  Whenever  the  schoolhouse  and  the 
building  In  which  the  license  is  granted 
are  situated  upon  the  same  street* 
vHiether  close  to  the  street  or  some 
distance  from  it,  the  400  feet  between 
theiu  is  to  be  deteralaed  by  measuring 
thenearestpt^tofeachhoiue  to  the 
other. 

(BerkBhlre  FUed  October  28, 1888.) 

ON  report.  Judgment  on  the  verdict. 
Complaint  under  Acts  1882,  chap.  220,  1. 
Tbe  facts  with  the  question  raised^are  set  out 
in  the  opinion. 
Mr.  H.  J.  Dnnham.  for  defendant : 
If  the  defendant  had  made  any  sales  of  in- 
toxicating liquor  in  any  room  in  the  Campbell 
House  other  than  in  the  northeast  comer  room, 
such  sales  would  have  been  unlawful.  The 
language  in  the  statute  (Acts  1882,  chap.  220), 
"building  or  place  "should  be  construed  to 
mean  that  if  a  license  limits  the  sales  to  a  par- 
ticular room  in  a  building,  that  room  is  a  place, 
and  its  location  is  to  be  considered  without  re- 
gard to  the  rest  of  the  building.  If  a  license 
gives  authority  to  sell  in  a  bmlding,  without 
specifying  any  particular  portion  or  place  in 
tbe  same  where  the  business  may  be  carried  on. 
then  the  location  of  tbe  whole  building  might 
be  considered.  The  room  in  which  the  busi- 
ness was  carried  on  is  the  same  as  a  separate 
tenement,  the  defendant  having  no  control  of 
the  rest  of  the  building.  Ejectment  lies  for  a 
room  or  chamber  without  luid. 
Otig  V.  Smiih,  9  Pick.  397. 
Mr.  ttAgmx  J.  Sherman*  Atty-Qen.,  for 
the  Commonwealth : 

There  was  sufficient  evidence  to  warrant  tbe 
jury  in  finding  that  the  schoolhouse  and  licensed 
premises  were  on  the  same  street,  within  the 
meaning  of  the  Statute  of  1882,  chao.  230. 

Oommanteealth  v.  Jenkins,  187  Mass.  573; 
GmmonweaUh  v.  Heoffaney,  187  Mass.  574; 
CommomeeaUh  v.  Everson.  140  Mass.  484. 

The  rule  is  "  that  where  a  schoolhouse  does 
not  itself  abut  upon  a  street,  but  tbe  lot  on 
which  it  stands  does,  tbe  schoolhouse  must  Ix' 
taken  to  be  upon  the  street  or  streets  front 
which  its  entrances  are,  and  with  which  it  is 
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connected  by  the  use  made  of  It  as  a  school- 1 
house."  I 
Commomeealth  v.  Jenkins,  187  Mass.  572; 
Commo/iicealtft  v.  Whelan,  134  Mass.  206. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

This  case  presents  the  question  as  to  the  con- 
struction of  Acts  1883,  chap.  220,  g  I ,  which  is 
asfollows:  "No  license  *  *  *  shall  be  granted 
for  the  sale  of  intoxicating  liquors  in  any  build- 
ing or  place  on  the  same  street,  within  400  feet 
of  any  building  occ^ied  in  whole  or  in  part  by 
a  public  schom."  The  defendant's  license  au- 
thorized him  "to  sell  at  the  West  Stockbridge 
House,  Dortheftst  room,  first  floor,  known  as 
the  Campbell  House,  in  .said  West  Stockbridge, 
spirituous  and  intoxicating  liquors,"  etc.  No 
part  of  this  northeast  room  was  within  400  feet 
of  the  achoolhouse.  But  portions  of  the  Camp- 
bell House,  in  which  was  the  licensed  room, 
were  within  400  feet  of  the  schoolhouse. 

The  lang^ge  of  the  statute  is  plain.  It  does 
not  use  the  word  '*  room,"  or  '*  tenement,"  but 
"building."  Its  apparent  object  was  to  pre- 
vent tbe  sale  of  liquor  in  any  building  on  the 
same  street  with  a  public  schoolhouse,  and 
within 400  feet  of  it.  If  the  defendant  sold  in- 
toxicating liq\iors  in  the  northeast  corner  room 
of  the  Campbell  House,  and  the  Campbell 
House  was  within  400  feet  of  a  public  school- 
house,  and  OD  tbe  same  street  with  it,  then  his 
license  to  sell  intoxicating  liquor  in  such  north- 
east comer  room  would  be  no  defen.se. 

The  defendant  contends  that  the  language  of 
the  statute  "  building  or  place,"  sbotilu  be  con- 
strued to  mean  that  if  a  license  limits  the  sale 
to  a  particular  room  in  a  building,  that  room  is 
a  place,  and  its  location  is  to  be  considered 
without  regatd  to  the  rest  of  the  building.  We 
do  not  understand  that  the  statute  is  limited  to 
so  narrow  a  construction.  Tbe  word  "  place  " 
is  intended  to  cover  the  case  where  there  is  no 
building,  but  where  a  tent,  booth,  excavation, 
in  the  ground,  or  some  other  locality  is  resorted 
to  for  the  purpose  of  selling  liquor. 

The  building  containing  the  licensed  room 
and  tbe  8choolbou.se  were  on  Main  Street,  and 
each  bad  entrances  from  the  same  street.  The 
distance  from  the  Campbell  House  to  tbe  school- 
house,  if  measured  in  a  line  to  tlie  street,  thence 
along  the  struct  to  a  point  opposite  the  school- 
house,  and  thence  to  tlie  schoolhouse,  is  more 
than  400  feet.  Tbe  defendant  contends  that  this 
measurement  should  be  used  to  determine  tbe 
distance  ofthe  two  buildings,  underlie  statute. 
If  the  two  buildings  are  situated  upon  the  same 
street,  (.  e.,  have  entrances  from  a  common 
street,  tbe  400  feet  is  to  be  determined  by  the 
distance  between  the  two  buildings,  without 
any  other  measurement.  The  distances  of  tbe 
buildings  from  tbe  street  form  no  part  of  the 
distance  of  the  buildings  from  each  other.  It 
is  not  necessary  that  the  building  should  be  sit- 
uated on  the  line  of  the  same  street.  They  may 
perhaps  be  some  distance  from  tbe  line  of  the 
street,  with  a  walk  leading  to  them,  but  they 
are  situated  as  completely  on  the  same  street  as 
they  would  be  if  the  buildings  abutted  upon 
the  line  of  tbe  street.  Whenever  the  school- 
house  and  the  building  in  which  a  license  is 
gniated  are  situated  upon  the  same  street, 
whether  close  to  the  street  or  some  distance 
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from  it,  the  400  feet  between  tbem  Is  to  be  de- 
termined by  measuring  tbe  nearest  point  of  each 
house  to  the  other.  This  will  detomine  tbe 
distance  required  by  tbe  statute. 

The  rulings  of  the  Superior  Court  were  in  ac- 
cordance with  tbe  views  we  have  expressed, 
and  the  entry,  according  to  the  terms  cn  the  re 
port,  must  Ik  — 

Judgment  upon  the  terdiet. 


Clara  A.  KITES 
f. 

Myron  L.  CHURCH. 

1.  Pub.  Stat.  chap.  11,  $  18,  gave  one  ten- 
ant the  right  to  reeover  of  a  eo-ten- 
mmt  one  hiuf  of  the  amoant  of  taxes 
paid  on  the  common  property.  If  such 
right  did  not  alreaay  exist,  and  the 
amount  can  be  recovered  In  an  a«3tion 
upon  an  account  annexed. 

2.  An  oral  agfreement  between  two  ten- 
ants in  common,  that  one.  in  considera- 
tion of  the  sole  use  and  ocoapatlon  of  the 
land,  wiU  pay  the  other  what  tbe  oc- 
cnpaiion  of  the  other  shall  be  reason- 
ably worth,  will  ouotaln  a  recovexr 
upon  an  item  in  an  aeconnt  annexed, 
for  "three  years'  rent  of  the  undivided 
half  of  the  property,  the  proof  having 
ascertained  sucn  reasonable  value. 

(Hampden  Filed  October  28.  188a,> 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  on  an  account  annexed, 
cbargine  defendant  with  diree  years'  rent  of 
the  undivided  half  of  a  store  from  March  31, 
1880,  at  $160  per  year,  and  with  $22.10  for 
taxes  of  the  year  1H82,  paid  on  defendant's  un- 
divided half  of  said  property. 

Plaintiff  and  defendant  were  tenants  in  com- 
mon of  certain  real  estate  in  Huntington,  on 
which  was  a  store  occupied  by  the  deienc^ot. 
Plaintiff  and  defendant  are  sister  and  brother, 
and  inherited  said  estete  from  their  father, 
Lyman  Church.  Defendant  occupied  the  store 
for  some  three  years  after  the  death  of  the 
father,  and  the  plaintiff  received  none  of  tbe 
income  of  the  store  for  use  and  occupation  dur- 
ing the  time  the  defendant  occupied  tbe  same. 
There  was  a  ball  over  the  store,  the  income 
from  which  was  received  in  equal  moieties  by 
both  plaintiff  and  defendant. 

The  plaintiff  introduced  evidence  tending  to 
show  that  she  bad  demanded  of  the  defendant 
at  different  time^f  rent  for  her  half  of  the  store, 
and  that  the  defendant  had  promised  to  pay 
her  rent  "some  time,"  but  no  definite  sum  was 
ever  demanded  or  agreed  upon. 

This  talk  was  during  defradaot's  said  occu- 
pancy, who  occupied  the  entire  store  as  a  gro- 
cery. 

The  defendant  denied  that  he  bad  ever  agreed 
to  pay  rent  for  the  plaintiff's  half  of  the  store, 
but  testified  that  at  the  time  of  the  first  conver- 
sation with  the  plaintiff,  when  she  asked  bim 
"if  he  was  going  to  pay  me  (her)  rent,"  that  be 
said  to  her  that  she  could  have  her  half  of  the 
store  any  time  she  desired.   One  E.  B.  Cole 
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testified  that  he  was  present  and  beard  such 
convenatioD,  all  of  which  the  plaintiff  denied. 

There  were  other  coDTersations  at  different 
times  between  the  parties  conceminf;  the  par- 
raent  of  rent  by  the  defendant  to  the  phiintiff, 
«ubetantially  like  the  first  one  hereinbefore 
mentioned,  tending  to  show  that  there  was  an 
agreement  whereby  defendant  was  to  pay  plain- 
tiu  for  his  use  and  occiipatioD  of  said  store. 

No  objection  was  made  to  the  admission  of 
evidence  of  defendant's  parol  agreement  to  pay 
plaintiff  on  account  of  his  use  and  occupation 
of  the  store.  There  was  no  lease  or  written 
agreement  between  plaintiff  and  defendant  rel- 
ative to  defendant's  occupancy  of  said  store. 
There  was  evidence  of  the  value  of  the  une  of 

glaintiff's  interest  in  said  property  as  occupied 
y  defendant. 

For  the  year  1882,  taxes  on  said  propertv  to 
the  amount  of  $44.20  were  assessed  properly  to 
the  heirs  of  Lyman  Church,  deccas^,  without 
designating  any  of  tbem  by  name,  and  plaintiff 
paid  the  entire  amount  thereof. 

The  defendant  asketl  the  court  to  rule  "that 
if  the  plaintiff  said  to  the  defendant,  'Are  you 
going  to  pay  me  reotf  that  was  not  a  claim  to 
be  admitted  into  possession;  that  there  was  no 
evidence  that  the  defendant  made  any  hin- 
drance to  the  occupation  of  the  plaintiff;  that 
there  could  be  no  recovery,  in  this  action,  of  the 
second  item  of  the  account  annexed." 

The  defendant,  after  the  arffumeot,  asked  the 
court  to  rule  that  the  plaintiff  could  notrecover 
in  this  action  at  all,  because  this  was  an  action 
on  account  annexed  to  recover  "rent"  by  a  ten- 
ant against  her  cotenant. 

The  court  declined  so  to  rule,  and  ruled  that 
the  ubjection  should  have  been  made  earlier  by 
plea  in  abatement;  and  also  that  the  word 
"rent"  was  strictly  applicable  only  where  there 
was  a  written  lease,  but  that  plaintiff  might  re- 
cover under  the  declaration  if  she  had  proved 
that  the  defendant  orally  ^reed  to  pay  plain- 
tiff for  the  use  and  occupation,  though  the  par- 
ties spoke  of  it,  and  it  was  described  mthe  dec- 
laration, as  rent,  if  the  parties  understood  it  in 
its  popular  sense  as  the  proper  word  to  use. 
even  when  there  was  no  lease  in  writing;  that 
the  law  would  not  imply  an  agreement  from  the 
fact  of  defendant's  occupancy;  thattlie  plain- 
tiff could  recover  nothing  for  the  time  defend- 
ant occupied  before  such  agreement  was  proved 
to  have  been  made,  but  only  for  such  time  as 
the  agreement  covered  after  it  was  made;  and 
that  tne  jurv  must  find  there  was  a  clear  agree- 
ment in  order  to  entitle  the  plaintiff  to  recover; 
that,  if  the  rate  of  compensation  was  not  agreed 
upon  by  the  parties,  the  jiur  might  determine 
what  it  ought  to  be  from  ine  evidence  in  the 
case.  The  court  ruled  what  would  constitute 
an  agreement  between  the  parties  in  a  manner 
not  objected  to. 

The  defenduit  alleged  exceptions, 

Mr.  E.  H.  Lathrop,  for  defendant: 

By  the  common  law,  no  remedy  is  given  for 
a  mere  scde  use  and  occupation  by  one  of  the 
tenants. 

Sargent  v,  Parnona,  12  Mass.  149. 

The  plaintiff  does  not  sue  for  rents  and  profits, 
but  her  claim  is  founded  simply  upon  occu- 
pancy by  the  defendant. 

MASS. 


The  tenants  have  each  the  right  equally  to 
occupy  the  property  and  take  the  profits. 

Blood  T.  mood,  no  Mass.  64fi. 

Where  there  is  no  evidence  to  establish  an  es- 
sential fact.  It  is  the  duty  of  the  court  to  so  in- 
struct, if  requested,  and  refusal  so  to  do  is  a 
matter  of  exception. 

Carpcnferv. //(jyuworf.l  Douglass,  874;  Chan- 
dler V.  Von  Soe^.  U  How.  224  (65  U.  S.bk.lB, 
L.  ed.  633);  JeweU  v.  Purr.  13  C.  B.  909. 

The  plaintiff  has  not  chiu:ged  the  defendant 
with  having  received  rents  and  profits  other- 
wise than  by  his  occupancy. 

Sargent  v.  Partoru,  12  Mass.  149, 

MeatTH.  William  O.  Bassettand  George 
Kreaat  for  plaintiff: 

Rent, — in  the  sense  in  which  it  was  used  in 
this  case,  and  hao  been  used  by  this  court,  and 
not  inadvertently, — agreed  to  be  paid  under  a 
parol  demise,  whether  written  or  oral,  as  it  was 
formerly  recoverable  under  a  general  count  for 
use  and  occupation,  can  now  be  recovered  under 
a  count  on  an  account  annexed. 

Bowen  V.  Proprietors  of  South  Building  187 
Maas.  274;  Warren  v.  Ferdinand,  9  Allen,  867; 
Eaton  V.  Dtwan,  21  Pick.  688. 

The  term  is  liberally  used  in  our  statutes. 

Pub.  Stat.  chap.  131,  8-12;  Pub.  Stat, 
chap.  197,  8  1,  cl.  2;  Biinton  v.  RiehanUon,  10 
Allen.  26. 

The  contract  as  to  the  occupancy  was  ful- 
filled, and  nothing  remained  to  be  done  but  the 
payokent  of  the  money.  If  the  objection  could 
have  been  well  taken,  it  came  too  late. 

Crocker  v.  Gilbert,  9  Cush.  181. 

Field.  J. .  delivered  the  opinion  of  the  court: 
The  plaintiff  may  recover  of  the  defendant 
one  half  of  the  amount  of  the  tax  paid.  Pub. 
Stat.  chap.  11,  §  18,  gives  the  right  of  action, 
and,  independently  of  the  statute,  it  is  probable 
that  an  action  would  lie,  because  the  tax  was  a 
lien  upon  the  land  which  both  tenants  were 
equally  bound  to  discharge.  Diekinaon  v.  Wil- 
liam, 11  Cush.  258. 

The  law  regards  one  half  of  the  money  paid 
to  discharge  tliis  Hen  as  money  paid  at  the  re- 
quest of  the  defendant  and  for  his  use,  and  it 
can  be  recoverecf  in  an  action  upon  an  account 
annexed.  Jli'iehid$  v.  Burknam,  117  Mass.  488; 
Bowen  v.  Proprietora  of  lyouth  BuiUUng,  187 
Mass.  274. 

It  is  uncertain  from  the  exceptions  whether 
the  court  gave  or  did  not  give  the  first  and  sec- 
ond instructions  requested.  They  plainly  be- 
came immaterial,  from  the  instructions  subse- 
quently given.  The  defendant  was  in  the 
occupation  of  the  store.  The  court  ruled  in 
effect  that  if  the  defendant  orally  agreed  to 
pay  the  plaintiff  for  the  use  and  occupation  of 
the  store,  the  plaintiff  could  recover  under  the 
declaration  what  the  occupation  was  reasonably 
worth,  from  the  time  when  the  agreement  was 
made,  so  long  as  the  defendant  occupied  under 
the  agreement;  but  that  no  such  agreement  was 
to  be  implied  from  "the  fact  of  the  defendant's 
occupancy." 

The  defendant  at  the  close  of  his  argument 
requested  the  court  to  rule  "that  the  plaintiff 
could  not  recover  in  this  action  at  all.  because 
this  was  on  action  on  an  account  annexed,  to 
recover  rent  by  a  tenant  in  wmmon  against  her 
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cotenaDt."  By  statute  as  well  as  by  usage  in 
this  Commonwealth,  tbe  word  "rent"  is  the 
oompensation  to  be  paid  for  the  occuimtion  of 
land  by  a  tenant,  whether  be  holds  iinder  a 
written  lease  or  at  will,  or  at  siifiFerance,  and 
whether  the  amount  to  be  paid  bos  been  defined 
by  agreement  of  the  parties  or  has  been  left 
indefinite.    Mee  v.  T/mnU,  ISO  Mass.  303. 

If  tbe  parties  have  not  agreed  upon  the 
amount,  tbe  law  implies  that  tbe  tenant  has 
Agreed  to  pay  to  his  landlord  what  tbe  occupa- 
^n  is  reasonably  worth.  If  an  oral  agreement 
between  two  tenants  in  common,  that  one,  in  con- 
sideration that  he  be  permitted  to  have  the  sole 
occupation  of  the  land,  shall  pay  to  the  other 
whatever  tbe  occupation  of  the  other's  share 
shall  reasonably  be  worth.does  not  in  all  respects 
oon^tute  the  ordinary  relations  of  landlord  and 
tenant,  still  the  first  item  in  the  account  annexed 
intelligently  described  the  claim  of  tbe  plaintiff; 
and  if  the  word  "rent"  was  not  technically  ap- 
propriate, it  is  plain  that  tbe  defendant  was  not 
misled  by  it;  and  it  might  well  be  held,  after 
the  trial  and  proceeding,  without  objection,  to 
final  arguments,  that  the  cause  of  action  was 
described  with  sufficient  certainty.  If  the  de- 
fendant had  the  sole  occupation  of  the  store 
under  an  express  promise  to  the  plaintiff  to  pay 
her  for  the  occupation,  the  plaintiff  could  main- 
tain an  action  for  use  and  occupation  under  this 
agreement,  and  therefore  an  action  on  an  ac- 
count annexed;  and  the  ruling  of  the  court  was 
sufficiently  favorableto  thedefendant.  Wilbvr 
T.  Wilbur,  IS  Met.  404;  McKay  t.  Muit^fwd,  10 
Wend.  851. 

SkeMptioM  overruled. 


SHOE  &  LEATHER  NATIONAL  BANE 
r. 

George  F.  WOOD  et  al. 

1.  Promissory  notes  executed  in  Ken- 
tucky by  residents  of  that  State,  pay- 
able at  a  national  bank  In  Iiouis-rUle. 
Kentucky,  and  sent  to  the  payees  in 
Mafisachusetts,  are  c^vemea  by  tbe 
laws  of  Kentucky,  and  are  subject  to 
any  defense,  discount,  or  offset  that 
the  makers  mig^ht  have  used  ag^ainst 
the  payees  thereof,  or  any  intonnediate 
assignor  before  notice  of  the  assi^^- 
ment,  in  accordance  with  tbe  provisions 
of  Ky.  Gen.  Stat.  chap.  23,  g  60. 

3.  The  notes  not  being  negotiable  promis- 
Bory  notes  under  the  statute,  a  failure 
of  consideration  could  be  set  up  as 
matter  of  defense,  and,  where  tbe  sole 
consideration  was  the  agreement  by 
the  payees  to  deliver  certain  «>ods,  and 
they  only  delivered  a  portion  thereof, 
there  can  be  no  recovery  in  excess  of  the 
value  of  the  goods  delivered. 

8.  In  a  suit  upon  the  notes,  evidence  was 
properly  excluded,  that  the  original 
payees,  upon  procuring  the  discount  of 
the  notes  by  the  plaintiff,  flimij^ied  to 
a  member  of  tbe  firm,  of  which  payees 
were  the  successors,  the  amount  re- 
ceived upon  the  discount,  to  enable  him 
to  take  up  notes  of  the  ntakers  that 
fell  due  to  the  plaintiff  at  that  time. 
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4.  There  Is  nothing  In  the  Constitnthm 
of  the  United  States  that  iiFeveBta 
any  State  from  declaring;  the  liabil- 
ities of  signers  of  commercial  paper, 

made  and  payable  within  its  limita,  to 
be  entirely  diflerent  from  those  imptwed 
by  the  statutes  of  other  States,  or  from 
changing  the  operation  of  the  law  mer- 
ehant.  so  far  as  it  affects  contracts  made 
and  to  be  performed  -wittiin  such  State. 

(Suffolk  FUed  October  83. 18W.) 

ON  plalnfiff's  exceptions.  Overruied. 
Action  of  contract  to  recover  |4,872.66, 
the  amount  of  three  promissory  notes  dated  re- 
spectively May  10,  M&y  16,  and  May  34,  1883, 
and  payable  six  months  after  date.  Thev  were 
Mgnedby  George  F.  Wood  ft  Ca ,  of  Lomsville. 
Kentucky,  andmade  payable  at  the  Kentucky 
National  Bank  to  the  order  of  Macomber  & 
Greenwood  of  Boston.  Tbe  notes  were  made 
in  Louisville,  Kentucky,  and  mailed  to  the 
payees  in  Boston,  and  were  discounted  by  the 
plaintiff  bank  for  the  firm  of  Macomber  & 
Greenwood,  who  were  successorsto  the  firm  of 
Wallace  &  Macomber.  They  were  given  for 
merchandise  which  the  payees  were  to  ship  to 
the  defendants.  After  sendine  merchandise  to 
the  amount  of  $1,128.07,  in  August,  1888.  tbe 
:  payees  failed  and  were  unable  to  deliver  the 
remainder  of  the  goods.  At  the  trial  the  plain- 
tiff offered  to  prove  that  Macomber  &  Green- 
wood, in  June,  1888,  on  the  days  of,  or  the  days 
following,  the  dfscoimt  of  the  notes  in  suit,  fur- 
nished to  Mr.  Wallace  the  amount  of  discount 
of  these  notes  to  enable  Wallace  to  take  up  for 
Wood  &  Co.  their  notes  that  fell  due  in  said 
June,  which  had  been  discounted  by  tbe  plain- 
tiff bank  for  Wallace  &  Macomber,  and  that 
said  money  was  never  repaid,  wbich  evidence 
the  court  rejected.  The  court  ruled  that  there 
was  no  consideration  except  for  $1,128.07 
which  had  "been  paid  by  these  notes,  and  or- 
dered a  verdict  for  the  defendant,  and  the  plain- 
tiff alleged  exceptions. 
Mr.  Henty'  D.  ^yde,  for  plaintiff.^ 
Messrs.  Am>ed  Hemenwi^r  F. 
Kimball*  for  defendants: 

The  contract  in  question  is  to  be  governed  by 
tbe  laws  of  Kentucky. 

Pine  V.  Smith,  11  Grav,  38,  41;  Carnegie  v, 
Morrison,  2  Met.  881,  395;  WtUiams  v.  WaOe,  1 
Met.  82;  Mclntyi-e  v.  Parks.  3  Met.  207,  909; 
Worethter  Bank  v.  Welli;  8  Met.  107, 118;  Story, 
Confl.  Laws,  §g  817,  844,  345;  Sterenson  v. 
Pat/nr,  109  Mass.  878;  OrcuUy.  Kelt<m,  IQraj, 
536;  Milliken  v.  Prait,  125  Mass.  874;  Kline  v. 
Baker.  99  Mass.  268;  Finch  v.  Mansfield.  97 
Mass.  89;  Holmes,  Com.  Law,  p.  865. 

The  defense  relates  to  and  is  a  part  of  the 
original  transaction.  Promissory ^notes  are  not 
commercial  paper  in  Kentucky.  Failure  of 
consideration  is  matterof  defense,  not  of  offset 
or  counterclaim. 

Schooling  v.  MeOhee,  1  T.  B.  Mon.  888; 
Sharps  v.  Eecles,  5  T.  B.  Mon.  69,  72;  Caldtr^ 
V.  Cook,  5  Littell,  181;  Pratkerv.  Weiesiger,  10 
Bush,  117.  126,  127;  J^tt  v.  Bank  of  Ky.  8 
Bush,  198,  199;  Luekett  v.  TripUtt,  3  B.  Mon. 
89;  Clay  v.  McClanaftan,  5  B.  Moo.  241;  True 
V.  Triptett,  4  Met.  57;  Thompmn  v.  Moore,  4T. 
B.  Mon.  79. 
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These  notes  are  in  no  aewx  accommodation 
notes  (as  in  Gano  v.  FuniuU,  IS  B.  Mon.  390). 
The  undoubted  motive  of  the  defendantH  was  to 
make  money  as  usual  in  due  course  of  trade. 
The  motive  of  Macomber  &  Greenwood  was  to 
mftke  money  by  the  sale  of  thetr  mercbaadlse. 
The  notes  were  given  as  an  incident  to  usual, 
ordinary  business  transactions. 

Gardner,  J.,  delivered  the  opinion  of  the 
court:  ^ 

1.  The  plaintiff  contends  that  the  notes  in  suit 
were  made  in  Massachusetts,  and  that  the  laws 
of  this  State  are  to  govern  the  contracts.  The 
defendants,  the  makers  of  the  notes,  resided  in 
Kentucky.  They  made  and  signed  the  notes  at 
Louisville  in  that  State,  and  tlTen  sent  them  by 
mai)  to  the  payees  in  Massachusetts.  By  their 
terms  they  were  payable  at  the  Kentucky  Na- 
tional Bank,  a  bank  organized  in  Kentucky 
under  the  United  States  ranking  laws.  Under 
our  decisions  tbc»e  various  drcumstances  deter- 
mine the  place  where  the  contract  was  executed 
and  where  it  was  to  be  consummated.  It  was 
clearly  a  Kentucky  contract,  and  is  to  be  gov- 
erned by  the  laws  of  that  Commonwealth. 
iVwT.  Smith,  11  Gray,  88;  Carn^iev.  Morri- 
son, 3  Met.  381;  Orcvit  v.  Nelton,  1  Gray,  586; 
Mittiken  v.  Pratt,  125  Mass.  874. 

2.  The  defendants  put  in  evidence  the  Ky. 
Gen.  Stat.  chap.  33,  g  6,  which  provides  that  all 
hills  or  notes  for  money  or  property  shall  be 
assignable,  so  as  to  vest  the  right  of  action  in 
the  assignee,  but,  except  in  the  case  of  bills  of 
exchange,  this  shall  not  impair  the  right  to  any 
defense,  discount,  or  offset  that  the  defendant 
has  and  might  have  used  against  the  original 
obligee,  or  any  Intermediate  assignor,  before 
notice  of  the  assignment.  At  the  argument  the 
defendant's  counsel,  without  objection  on  the 
part  of  the  plaintiff,  cited  Kentucky  cases,  for 
the  purpose  of  showing  that  promissory  notes 
are  not  commercial  paper  in  Kentucky. 
Schooling  v.  MeGhee,  1  T.  B.  Mon.-SSS;  Sliarp* 
V.  Bnlf9,  5  T.  B.  Mon.  69,  72;  Caidtrdtv.  Cook, 
6  Littell.  181;  JTuatt  v.  Bank  of  Ky.  8  Bush, 
198.  199;  Luckett  v.  Triplett,  2  B.  Mon.  89; 
Claw.  McClanahan,  5  B,  Mon.  341;  Trw  v. 
TripUtt,  4  Met.  (Kt.)57;  Thompwn  v.  Moore,  4 
T.  B.  Mon.  79.  ' 

The  bill  of  exceptions  does  not  find  that  these 
cases  were  notbefore  the  court  at  the  trial.  The 
superior  court  ruled,  in  substance,  that  the 
notes  in  suit  are  subject  to  any  defense,  dis- 
count, or  offset  that  the  defendants  might  have 
used  against  the  original  obligees  Macomber  & 
Greenwood,  or  any  intermediate  assignor, 
before  notice  of  the  assignment,  in  accorcunce 
with  the  provision  of  the  Ky.  Oen.  Stat.  chap. 
22,  g  6. 

An  examination  of  the  coses  above  cited 
shows  that  the  ruling  of  the  superior  court  was 
in  accordance  with  the  decisions  of  the  courts 
of  Kentucky  upon  this  matter.  But  indepen- 
dent of  these  decisions  we  cannot  say  that  the 
ruling  of  the  superior  court  was  incorrect, 

8.  After  the  construction  put  upon  the  statute 
by  the  court,  it  remained  to  determine  whether 
there  was  any  failure  of  consideration  of  the 
notes  in  suit.  The  sole  consideration  of  the 
notes  was  the  agreement  to  deliver  ceriain 
goods.  The  payees  Macwnber  &  Greenwood 
(ailed, ' '  and  were  unable  to  deUver  tiie  remain- 
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der  of  the  goods  to  meet  said  notes. "  The  court 
ruled  that  there  was  no  consideration  except  for 
$1,138.07,  which  had  been  paid  on  the  notes. 
This  ruling  was  correct.  The  notes  were  not 
negotiable  promtssoiy  notes,  and  failure  of  con- 
sideration could  be  set  up  as  matter  of  defense 
thereto, 

4.  The  evidence  offered  by  the  plaintiff  and 
excluded  by  the  court,  relative  to  the  transac- 
tions between  Macomber  &  Greenwood  and 
Wallfu»  &  Macomber  was  properiy  rejected. 
It  related  to  matters  concerning  which  neither 
the  plaintiff  nor  the  defendants  had  any  know- 
ledge.   Thev  were  clearly  rea  inter  altoa. 

5.  The  pfaintiff  flunlly  contends  that  this 
Kentucky  statute  is  in  contravention  of  the  Con- 
stitution and  laws  of  the  United  States.  We 
see  no  reason  why  Kentucky  may  not  enact  a 
law  making  the  liabilities  of  signers  of  commer- 
cial paper,  made  and  payable  within  its  limits, 
entirely  different  from  the  laws  td  other  States 
respecting  such  liabilities,  andby  alatutechangc 
absolutely  the  operation  of  the  law  merchant  so 
far  as  it  affects  contracts  made  and  to  be  per- 
formed within  the  State.  The  Constitution  of 
the  United  States  presents  no  obstacle  to  the 
exercise  of  such  power  by  the  several  States. 

The  plaintiff  has  not  referred  us  to  any  au- 
thorities or  decisions  in  support  of  his  claim 
that  the  statute  of  Kentucky  is  In  conflict  wtth 
any  law  of  the  United  States, 

Upon  the  rulings  of  the  court  there  remained 
no  undisputed  facts.  Klinev.  Baker,  99 Mass. 
253,  255. 

There  wasiu>thiug  in  dispute  which  entitled 
theplaintiff  to  go  to  the  jury. 
ExceptioM  oMrruled. 


Frank  MILLER 
John  MOBGAN  et  at. 

Where  a  paper  purporting  to  be  a  ver- 
dict omltfl  the  nunes  of  the  parties, 
the  record  of  the  court — showitig  that 
it  was  rendered  in  open  court  as  the 
verdict  and  filed  in  the  case  as  snch  ver- 
dict— will  anpply  the  OMlwion. 

(Bnez  Filed  November  4, 1886.) 

ON  defendants'  exceptions.  Overruled. 
Action  of  contract.  At  the  trial  in  the 
superior  court  before  Pitman.  J.,  Ihe  jurj'  re- 
tired with  the  papers  after  being  charged  by 
the  court,  and  were  furnished  with  two  printeil 
blanks  in  the  ortliuarj-  form  reqidred  by  the  rules 
of  the  court,  and  subsequently  came  into  court 
and  handed  in  a  paper  which  was  passed  to  the 
clerk  and  read  by  him  to  the  jury,  and  was  as- 
sented to  by  them,  and  the  verdict  was  affirmed 
as  appeared  by  record  of  the  clerk  upon  the 
original  papers.  The  paper  handed  in  by  the 
jury  was  as  follows: 

"Firet  Jury,  June  8, 1886.  Verdict  for  plam- 
tiff  in  the  stmi  of  four  hundred  twenty-one  and 
78-100  doUars.  $421.78.  W.  T.  George,  Fore- 
man," 

The  defendants  filed  a  motion  in  arreat  of 
ludgmmt  on  the  following  grounds:  "(1)  that 
by  uie  record  the  paper  flfed  in  said  cause  and 
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called  a  verdict  has  nothiag  upon  the  face  of 
it  to  indicate  that  it  belongs  to  this  case;  (3) 
that  said  paper  does  not  purport  upon  its  face 
to  be  a  finding  of  the  juiy  in  this  cause  or  in 
any  cause;  (8)  that  said  paper  neither  upon  its 
face  nor  elsewhere  indicates  in  any  manner  that 
the  Juiy  assessed  damages  in  this  cause  or  any 
other  cause." 

The  motion  was  overruled,  and  the  defend- 
ants alleged  exceptions. 

lir.  C.  Sewall,  for  defendanU: 

To  make  the  paper  brought  into  court  con- 
form to  the  rule  of  the  court,  two  essential  ele- 
ments are  wanting:  first,  it  does  not  appear  to 
he  a  finding  of  the  jury;  second,  it  does  not 
appear  that  the  jury  ever  assessed  the  damages, 
except  perlfaps  by  implication  or  inference. 
But  the  record  should  be  complete  of  itself, 
and  not  be  subject  to  the  uncertainty  of  impli- 
cation or  inference;  and  this  objection  can  be 
urged  afoTiiorixa  the  case  at  bar,  as  the  paper 
wmch  the  jury  returned  to  court  does  not  up- 
on its  face  or  elsewhere  indicate  that  it  was 
the  verdict  in  MiUer  v.  Morgan. 

See  Uileyw.  Williams,  128  Mass.  606;  Emery 
V.  Osgood,  1  Allen.  344. 

Mr.  William  A.  Pew*  JTr.,  for  plaintiff. 

Per  CnrisAi: 

The  paper  signed  by  the  foreman  of  the  jury 
cannot  be  understood  as  anything  else  than  a 
verdict  for  the  plaintiff;  although  it  does  not 
mention  the  name  of  the  case  in  which  it  was 
rendered,  the  record  of  the  court  supplies  this 
omission,  as  it  shows  that  it  was  rendered  in 
open  court  as  the  verdict  in  this  case,  and  was 
filed  in  the  case  as  such  verdict.  The  excep- 
tions are  frivolous. 

EreeptioTU  overrvled. 


Joseph  H.  NORTON 
r. 

Charles  E.  PALMER. 

A  transfer  of  two  of  several  mortgfagre 
notes  of  different  dates,  with  an  agi^e- 
ment  by  the  mortgagee  to  hold  the 
mortflfaf^  in  trast  to  aeeare  the  two 
notes*  will  sustain  a  writ  of  entry  to 
foreclose  the  mortgage  against  atenant 
of  the  mortgagor  holdiDg  under  an 
instrument  containing  a  reference  to 
a  mortgage  as  outstanding,  which  the 
court  finds  to  be  the  mortgage  in  suit, 
althoo^  the  mortgage  and  remaining 
notes  have  been  assigned  with  notice 
of  the  agreement,  and  the  other  not«8 
thereafter  paid,  and  upon  such  pay- 
ment the  mortgage  transferred  to  de- 
mandant; the  notes,  but  not  the  mort- 

Eige,  being  barred  by  the  Statute  of 
imitations. 

(Berkshire  Filed  October  21, 1886.) 

ON  defendant's  exceptions.  Overruled. 
Writ  of  entry  to  foreclose  a  mortgage. 
The  facts  and  fiuestions  raised  are  stated  in 
the  opinion. 
Mr.  John  Brannlng,  for  defendant: 
At  the  time  of  ^e  assignment  of  said  mort- 
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gage  by  Lyman  J.  Strickland  to  demandant. 
It  had  been  legally  discharged  by  the  paymoit 
to  said  StrickTand  of  all  the  notes  a^gned  to 
him  with  the  mortgage,  November  7,  IdSi, 
which  mortgage  bad  lain  in  his  hands  for  more 
than  twenty-five  years  Bint^-e  said  payment 
The  notes  were  given  up  to  the  mortgagor  at 
the  time  of  payment ;  conEequently  he  had  oo 
assignable  interest  in  said  mortgage  whatso- 
ever, and  could  convey  no  inter^  or  title 
whereby  demandant  can  maintain  this  action 
against  defendant. 

Given  v.  Marr,  27  Me.  212;  MerriU  v.  Chase. 
3  AUen,  88»:  JkU  v.  Morse.  6  N.  H.  SIO; 
Toung  V.  Milier.  6  Gray,  152-156;  TarbeU  v. 
Parker,  101  Muss.  165. 

Effect  will  be  given  to  the  Statute  of  Limit- 
ations in  equity  as  well  as  at  law;  and  equity 
will  not  aid  in  the  enforcement  of  stale  de- 
mands; and  lapse  of  time  is  an  absolute  bar  to 
a  suit  in  equity,  if  it  would  be  so  at  law. 

Lewis  V.  M'lirshaU,  1  McLeaii,  16;  BanJc  €j 
U.  S.  V.  Daniel.  13  Pet.  83  (87  U.  8.  bk,  »,  L. 
ed.  989);  Piatt  v.  Vatticr,  9  Pet  405  (34  U.  8. 
bk.  9,  li.  ed.  173);  Jlavlei/  v.  Cramer,  4  Cow. 
717;  Perrp  v.  Craig.  3  Mo.  516;  PrtUt  v. 
Nortltahi, .")  Mason,  95;  7'Paiee,  Ch.  195. 

Meesrs.  Dewey  &  Wright,  for  plaintiff: 

A  mortgage  valid  at  the  outset  cannot,  tm- 
less  barred  by  the  Statute  of  Limitations,  be 
defeated  or  discharged  except  by  the  perform- 
ance of  the  condition, —  namely,  in  this  caae, 
by  the  payment  of  the  sum  secured  by  it. 

Davit  v.  Maynard,  9  Mass.  343;  Watkins  v. 
Hill,  8  Pick.  532;  Pomroy  v.  Bice,  16  Pick.  22; 
Thayer  v.  Mann,  19  Pick.  535;  Smith  v.  Johm. 
3  Grav,  517, 

Willis  Strickland  and  his  assignee,  Lyman 
Strickland,  besides  their  own  interest  in  the 
mortgage,  also  held  it  In  trust  as  security  for 
the  mortgage  notes  owned  by  Hawley,  of 
which  they  bad  both  constructive  and  actual 
notice:  and  when  Lyman  Strickland — the  notes 
transferred  to  him  having  been  paid  — assigned 
the  mortjjage  to  plaintiff,  who  then  held  and 
owned  the  unpaid  notes  which  bad  belonged  to 
Hawley,  he  did  only  what  it  was  bis  legal 
right,  if  cot  duty,  to  do,  and  committed  no 
wrong  against  the  defendant. 

Crane  v.  March,  4  Pick.  181;  Bryant  v. 
Damen,  C  Gmy,  564;  Bice  v.  Ditcey,  13  Gray, 
47;  AMrirh  v.  Blake,  134  Mass.  582;  Johnson 
v.  Candafic,  31  Me.  28;  Ilaynes  v.  WdlingUm, 
25  Me.  458. 

The  plaintiff's  tight  to  foreclose  the  mortgage 
is  not  barred  by  lapse  of  time.  When  Heniy 
Palmer,  the  mortmigor,  conveyed  the  premises 
to  defendant  in  Aiarch,1866,  he  saic^ln  bisdeed 
tiiat  ihey  were  free  of  all  incumbrances.  "  ex- 
cept a  mortgage  deed  to  Lyman  J.  Strickland 
and  Allen  llawley,  which  said  Charles  E.  is  to 
assume  and  pay,  and  all  other  debts  I  owe;" 
This  language  is  inartificial  and  technically 
inaccurate,  there  being  literally  no  mortgage 
deed  to  Lyman  J.  Strickland  or  to  Hawl^; 
but  is  there  any  douht  that  it  was  an  acknow- 
ledgment  by  Ilenry  Palmer  of  indebtedness  to 
Allen  Ilawlcy,  and  of  the  mortgage  as  existing 
for  the  security  of  that  indebt^ness,  and  that 
it  was  an  engagement  by  defendant  to  Benry 
Palmer  to  i>ay  Hawley  the  amomit  due  him? 
Would  not  the  court  be  warranted  in  giving 
this  effect  to  these  words,  especially  as  defead- 
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ant  did  not  deny  faia  knowledge  of  the  existence 
of  the  notes  in  Hawley'a  hands  whe%  he  took 
the  deed  from  his  father,  containiDg  tlie  stipu- 
latioD,  but  only  testified  that  he  supposed  nis 
fother  had  paid  said  notes  prior  to  bis  death, 
December  26, 1878. 

Whitney  v.  Bigelaw,  4  Pick.  110;  Cox  v. 
Baxie,  115  Mass.  120;  Parkimon  v.  Sherman, 
74  N.  Y.  88:  Hitter  v.  Phillips.  53  N.  Y.  586; 
2  Jones,  Mort.  3d  ed.      1201,  1202. 

Plaintiff  bad  no  notice  of  defendant's  title 
till  the  constructive  notice  which  comes  from 
recording  the  deed  in  December,  1876,  up  to 
which  time  plaintiff  had  the  right  to  deal  with 
Henry  Palmer  upon  the  basis  that  he  was  the 
owner  of  the  premises;  and  defendant's  rights 
cannot,  as  against  plaintiff,  be  greater  than  if 
he  had  reomved  the  deed  fnmi  his  fatiier  at  the 
date  of  its  record. 

Pub.  Stat.  cbap.  120,  g  4:  Earle  v.  fVtke,  103 
Haas.  49;  Toungblood  T.  Va^ne,  46  Mo.  289; 
S.  C.  2  Am.  Rep.  509. 

The  court  finds  as  a  fact  that  Henry  Palmer, 
owDtog  the  premises,  paid  interest  oq  the  notes 
held  by  Ilawley  as  late  as  April  1,  1865.  He 
conveyed  the  equity  to  defendant,  March  2, 
1866.  Apart  from  all  other  Questions  the  de- 
fendant could  not  set  up  the  Statute  of  Umlta- 
tfoos  against  said  mortgage  until  the  lapse  of 
twenty  years  from  April  1,  1868.  The  writ  is 
dated  January  15, 1884. 

Heyer  v.  Pruyn,  7  Paige,  465;  Hughe*  v. 
Edvardt.  8  Wheat.  490  (22  U.  8.  bk.  6,  L.  ed. 
480);  S  Jones,  Mort.  g  im 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  entry  to  foreclose  a  mort- 
gage, given  in  October,  1887,  by  Henry  Pal- 
mer to  Willis  Strickland,  to  secure  a  series  of 
^missory  notes  payable  at  different  dates. 
The  demandant  holds  two  of  these  notes  by 
^ft  from  Allan  Hawley,  to  whom  they  were 
indorsed  by  the  mort^gee,  with  an  agreement 
to  bold  the  mortgage  m  trust  to  secure  them. 
The  mortgfagee  afterwards  transferred  the  other 
notes  and  tlie  mortgage  to  Lyman  Strickland, 
who  had  notice  of  this  agreement  Lyman 
Strickland  received  payment  of  his  notes,  sur- 
rendered them  to  the  mortgagor,  and,  later, 
asi^ed  the  mortgage  to  the  demandant. 

The  main  argniaeDt  for  the  tenant,  as  we 
understand  it.  is  that  a  transfer  of  one  of 
several  mortgage  notes  carries  no  equitable  in- 
terest in  the  mortgage  if  nothing  is  said,  and 
that  an  oral  understanding  that  it  re- 
main secured  is  an  attempt  to  create  a  trust 
without  writing,  which  does  not  help  the  case; 
that  the  two  notes  held  hy  Uie  demandant 
having  thus  been  detached  from  the  mortgage, 
it  was  satisfied  when  the  otber  notes  were  paid, 
and  the  demandant  got  no  new  rights  under  it 
by  tbe  subsequent  assignment  to  him.  The 
fallacy  is  the  first  premise,  which  presses  a 
mere  suggestion  made  by  Chief  Juittce  Shaw, 
but  without  expressing  an  opinion,  in  Young 
V.  MiUer.  6  Gray,  152,  154,  16ft-as  to  whether 
a  trust  would  be  implied  if  nothing  was  said — 
into  authority  for  a  much  broader  proposition. 
When  the  understanding  is  that  the  mortgage 
^lall  continue  to  secure  the  note  according  to 
its  terms,  there  is  no  more  difficulty  in  making 
tbe  mortgagee  a  trustee  for  the  holder  of  one 
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note  than  there  is  in  making  him  one  for  the 
holder  of  all,  when  all  are  transferred,  and. 
Young  t.  Miller  Intimates  as  mudi.  More- 
over, Chief  Juttiee  Shaw's  doubt  does  not  seem 
to  have  been  felt  by  those  courts  before  whom 
the  question  has  come  for  decision.  Moore  v. 
Ware,  88  Me.  496;  Keyes  v.  Wood,  21  Vt.  881; 
Belding  v.  Maniey,  21  Vt.  550;  Donley  v.  Ilaya, 
17  Serg.  &  R.  400;  Pattiwn  v.  Hull,  9  Cow. 
747;  C&jMr  v.  Ulmann,  Walker  (Mich.),  261 ; 
Walker  v.  Sekreiber,  47  Iowa,  529.  See  BoMett 
V.  DanieU,  136  Mass.  547,  548. 

The  mortgage  was  not  extinguished  by  pay- 
ment of  Lyman  Strickland's  notes,  but  re- 
mained outstanding  in  trust,  seemingly  without 
question  on  the  part  of  the  mortgagor,  and 
was  afterwards  lawfully  transferred  to  tbe  de- 
mandant, who  was  equitably  entitled  to  it 

Interest  has  been  jwid  on  the  two  notes,  and 
the  mort^^  lias  been  recognized  by  the  mort- 

fagor,  within  twenty  years,  as  outstanding, 
'he  deed  from  the  mortgagor  to  the  tenant 
also  refers  to  a  mortgage  as  outstanding,  which 
the  court  may  well  have  found  to  be  the  one  in 
suit.  If  the  notes  were  barred  by  the  Statute 
of  Limitations,  the  mortgage  was  not,  and  a 
writ  of  entry  could  be  brougb  t  upon  it.  Thayer 
T.  Mann,  19PiCk.  585;  HOum  v.  Warner,  ll8 
Mass.  371,  274;  Hancock  v.  PVanklin  Lis.  Co. 
114  Mass.  155,  156;  Hannan  v.  Hannan,  128 
Mass.  441,  442.  We  do  not  discover  what  tbe 
tenant  has  to  complain  of  in  the  ruling  that  on 
the  facts  found— and  properly  to  be  found — from 
the  evidence,  the  mortgage  was  valid  in  the 
hands  of  the  demandant  The  findings  of 
fact  set  forth  seem  to  have  been  required  by  the 
evidence,  and  there  was  other  evidence  not  re- 
ported. 
Beeeptiont  overrttled. 


Sarah  DELANO,  Petitioner, 

V. 

Watson  L.  BHTTH,  Trustee,  et  aZ. 

The  petitioner  represented  herself  as  the 
owner  of  land*  the  record  title  of  which 
was  enenmbered  by  an  undischarged 
moriguMe  upon  two  undivided  sixth 
parts  thereof,  aecnrine  two  notes 
upon  which  no  payment  £ad  been  made 
for  twenty  years,  and  the  considera- 
tion of  which  was  the  execution  of  a 
deed  for  the  premises  tea  prior  grantee, 
by  the  owners  of  four  sixths  interest  in 
the  land,  who  would  inherit  the  remain- 
ing two  sixths  interest  upon  the  death 
of  the  persons  entitled  tnraeto,  whose 
present  residence,  if  they  were  in  life, 
was  unknown,  and  tbe  farther  consider- 
ation, in  conflrmation  of  tbe  title,  of  an 
assignment  of  such  two  sixths  interest 
made  to  such  grantee,  by  tbe  proper 
court  in  proceedings  in  partition,  based 
upon  the  execution  of  the  notes  and 
mortgage,  which  were  to  be  held  in  trust 
for  the  persons  entitled.  The  petitioner 

E rayed  that  no  enit  might  thereafter 
B  permitted  to  enforce  the  mortgage. 
The  report  upon  the  petition  found  that, 
as  the  petition  alleged,  no  payment  had 
been  nude  upon  the  debt  secured  by  the 
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mortgage.  It  was  held  that  there  could 
be  no  presamption  of  payment,  and  the 
notes  not  being  payable  until  something 
was  shown  ae  to  the  title  to  the  two 
sixths  interrat,  the  mortgm^  would 
fltajid  with  condition  unbroken,  as  the 
consideration  for  such,  two  sixths  inter- 
est, nntil  disclaimed  hy  the  parties 
entitled,  and  that  as  petitioner 
claimed  title  under  the  proceeding  in 
partition,  she  eonld  not  attack  their 
validity. 

(Filed  Ootot>er  m,  1686.) 


ON  report.  Petition  dismissed. 
Petition  under  chap.  287  of  the  Acts  of  the 
Legislature  of  1883,  in  relation  to  the  settlement 
of  title  to  real  estate.  The  petitioner  represent- 
ed that  she  was  the  owner  of  land  in  North- 
amptoD,  the  record  title  of  which  was  encum- 
bered by  an  undischarged  mortgage  upon  two 
undivided  sixth  parts  thereof,  dated  June  21, 
1865,  from  Charles  Delano,  late  of  Northamp- 
ton, deceased,  to  Harrieon  O.  Apthorp,  late  of 
Boston,  deceased,  in  trust  for  Sylvester  M. 
Smith  and  CIiarleB  7.  Burt,  their  heirs  and  as- 
signs, and  that  the  said  mortgage  was  made 
With  a  proviso  for  redemption,  upon  payment 
by  the  said  Delano,  his  executors,  etc. ,  accord- 
ing to  the  tenor  of  two  promissory  notes  dated 
April  1, 1865,  for  the  sum  of  $150  each,  with 
interest,  payable  severally  to  said  Smith  and 
Burt,  or  bearer,  on  demand,  which  notes  were 
delivered  to  Apthorp,  with  the  mortgage,  in 
trust  for  Smith  and  Burt,  to  make  Just  and 
equal  the  assignment  by  court  of  the  premises 
above  mentioned  to  tfie  said  Delano,  and  in 
which  tbe  said  Smith  and  Burt  were  supposed 
to  be  ioterested.  The  petition  further  alleged 
that  Charles  Delano  took  possession  of  the 
premises  April  1, 1865.  and  continued  in  posses- 
ion until  June  17, 1878,  when  the  Nortbamp- 
ton  Institution  for  Savings  entered  for  breach 
of  condition  of  a  second  mortgage  given  by 
said  Delano,  in  due  time  foreclose  the  mort- 
gage, and  in  June,  1885,  conveyed  the  land  in 
fee  to  the  petitioner;  that  the  possession  of  the 
several  owners  and  occupants  of  the  premises 
had  been  continuous  and  uninterrupted  for 
more  than  twenty  years  since  the  time  limited 
in  the  first  mentioned  morteage  for  the  per- 
formance of  its  conditions;  that  there  had  been 
no  one  during  this  period  who  could  lawfully 
make  claim  to  the  payment  of  the  said  notes, 
and  no  payment  bad  been  made  within  twenty 
years,  or  at  any  time,  of  the  debt  secured  by 
the  first  mortgage,  and  no  other  act  had  been 
done  by  any  one  of  the  said  occupants  in  recog- 
nition of  tbe  valid  existence  of  the  said  mort- 
gage; that  one  Watson  L.  Smith,  having  been 
appointed  to  succeed  the  said  Apthorp  in  the 
said  trust,  upon  the  decease  of  the  latter,  is  the 
legal  holder  and  party  interested  in  said  mort- 

Sage.  The  prayer  of  the  petition  was  that  a 
ecree  be  entered  by  the  court  to  the  end  that 
thereafter  no  action  should  be  brou^t  to  en- 
force said  mortgage. 

The  petitioner  also  offered  in  evidence  the 
record  of  the  assignment  of  the  said  estate,  from 
which  it  appeared,  among  other  things,  that  said 
Charles  Ddano,  at  the  cute  of  tbe  petition,  as 
TO6 


tenant  in  common  with  the  said  Bmitb  and 
Burt,  was  seised  in  fee  rimple  of  fonr  undi- 
vided sixth  parts  of  the  same  estate;  that  tbe 
said  Smith  and  Burt,  as  children  of  one  Kezlib 
Burt,  were  believed  to  be  seised  each  of  ao 
undivided  sixth  part;  that  they  had  been  ab- 
sent for  several  years  previous,  and  were  still 
absent,  their  residence  being  unknown  ;  thai 
tbe  remaining  four  heirs  of  tbe  said  Keziab 
Burt  had  each  duly  conveyed  all  their  interest, 
and.  so  far  as  they  were  able,  b8r:gained  awl 
sold,  supposing  themselves  aititled  thereto  bj- 
inheritance,  the  said  shares  of  their  absmt 
brothers  for  f  160  a  share,  and  had  agreed  thai 
the  said  Delano's  notes  on  demand,  each  for  tbe 
sum  above  mentioned,  should  be  held  in  tmal 
and  for  'the  benefit  of  the  parties  who  should 
show  themselves  entitled  thereto;  that  said 
mortgage  was  given  to  secure  these  notes. 
There  was  no  evidence  that  either  Smith  nr 
Biu*t  had  died,  or  that  any  of  the  other  heirs 
had  succeeded  to  their  interest.  Hearing  in 
the  supreme  court  before  Jvdge  Field,  who  re- 
served the  case  for  the  consideration  of  tbe  full 
court. 

Mr.  Chas.  O.  Delano*  for  petitioner : 
The  decree  prayed  for  la  a  proper  and  equit- 
able one:  (1)  because  of  the  lapse  of  time  wfth- 

out  recognition  of  the  valid  existence  of  the 
mortgage  (3  Exch.  491;  8  Exch.  716;  Rowland 
V.  ShvrUcff,  S  Met.  26 ;  Cha-wr  v.  Jfe^ey,  II 
Allen,  58^;  (2)  because  the  mortgage  is  not.  id 
fad,  and  never  has  been,  one  which  is  capable 
of  enforcement  (Gen.  Stat.  chap.  188,  S  36; 
Pub.  Stat.  chap.  128,  §  41;  NieAott  v.  Smith, 
22  Pick.  816). 

And  because  they  were  not  concluded,  no 
title  passed  to  the  exclusive  occupancy  of  their 
interests  and  vested  in  the  petitioner,'and  tbm 
was  no  mutuality,  and  no  consideration  for  the 
mortgage. 

Wearse  v.  Peiree,  24  Pick.  141. 

Not  being  parties,  they  nev^  accepted  or  be- 
came hound  to  acc^,  nor  could  atnist  be  cre- 
ated to  hold  for  them,  owelty  of  partittcm;  bat 
by  the  express  provisions  of  the  statute  they 
might  resort  to  real  action  for  the  recovery  io 
each  case  of  their  specific  shue  whidi  had  not 
been  left  them. 

Gen.  Stat.  chap.  186,  26,  40,  36,  37,  42; 
Com.  notes  to  Rev.  Stat.  chap.  103,  ^  40.  41; 
8mi^  V.  Rice,  11  Mass.  607;  Pub.  Stat.  chap. 
178,  S§  88,  89;  Dm-  v.  Wainwright,  18  PIcL 
825,  838  ;  Willianis  v.  ffart,  116  Mass.  518;  1 
Ch.  Rep.  78;  2  Cb.  Rep.  44. 

Messrs.  Hill  ft  Wainwright,  for  defend 
ant: 

The  petition  cannot  be  maintained,  for  tbe 
statute  under  which  it  is  brought  has  no  wpli- 
cation  to  the  case  at  bar.  The  rule  laid  down 
in  this  court  is  **that  no  retroactive  effect  will 
be  given  to  a  statute  unless  the  intention  of  the 
lawmakers  to  give  it  that  effect  is  expressed  in 
terms  or  arises  by  necessary  implication  from 
the  nature  of  its  provisions;  and  this  is  espe- 
cially true  when  rights  are  thereby  taken  away 
or  restricted  in  theu-  assertion." 

mU  V.  Duncan,  110  Mass.  288,  240;  DeniKy 
V.  Mattoon;  2  Allen,  861;  Garfield  v.  Bemit,  i 
Allen,  446  ;  Oerry  v.  Inhabitant*  of  Stonehaw. 
1  Allen,  819,  822,  828,  and  cases  there  cited ; 
North  Bridgeicater  Bank  v.  Copeland.  7  Alko. 
189. 
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C.  Allen,  J.,  delivered  the  opinioD  of  the 
court: 

The  plaintiff  alleges  in  her  petition  that  no 
ptytnent  has  been  made  atsnytimeof  tbedebt 
secured  br  Uie  mortgage,  and  this  is  also  found 
88  a  fact  in  the  report.  There  is  no  room,  there- 
fore, for  a  presumption  of  fact  to  the  contrary. 
Hmtand  v.  ShurtU^  2  Met.  26,  28;  Checver  v. 
Perky,  11  Allen,  5§B.  At  the  time  of  tbe  deeds 
to  Hr.  Delano,  and  of  tbe  petition,  it  was  not 
known  who  were  tbe  owners  of  two  undivided 
siztii  parts  of  the  land,  and  he  sought  to  obt^ 
a  ^ood  title  ther^  in  two  ways,  in  view  of 
this  imoertainty;  in  the  first  place  he  took  deeds 
from  tbe  four  oeirs  of  Eeziab  Burt  who  were 
known  to  be  living,  and  these  deeds  were  effect- 
ual to  convey  said  interests,  provided  these  four 
^ntors  bad  succeeded  by  inheritance  to  the 
interests  of  their  two  absent  brothers.  If  Mr. 
Delano's  title  should  turn  out  to  be  valid  under 
these  deeds,  then,  by  tbe  agreement  made  when 
the  notes  were  given,  those  four  grantors  were, 
and  still  are,  entitled  to  tbe  benefits  of  tbe  notes 
and  the  mortgage  security.  In  the  second  place 
Mr.  Dehmo  procured  an  assignmeut  of  the  two 
sixths  to  be  made  to  him  by  tbe  superior  court 
OD  tiis  petition  for  partition.  The  f>laintifF  now 
contends  that  this  assignment  was  invalid,  but 
if  BO,  she  has  no  standing  here,  because,  inde- 
pendentlv  of  the  assignment,  she  does  not  show 
that  she  has  a  title  to  tbe  two  sixths  which  she 
seeks  to  have  cleared  of  the  incumbrance  of 
the  mortgage.  If,  on  the  other  hand,  Mr.  De- 
lano's title  was  valid  under  the  assignment,  then 
tliis  furnished  a  good  consideration  for  his  prom- 
ise to  pay  the  price,  and  by  tbe  agreement  the 
notes  and  mortgage  would  stand  for  the  bendlt 
of  tiie  parties  who  should  ultimately  show 
themselves  entitled  thereto.  In  any  aspect  of 
the  case,  these  two  sixths  have  never  been  ^td 
for.  except  by  the  notes  and  mortgaEc.  The 
parties  who  owned  them  had  never  alleged  the 
Invalidity  of  the  assignment  or  sought  to  re- 
cover  possession  of  the  two  sixths  of  the  land, 
and  when  thciy  appear  or  are  ascertained,  th^ 
may  not  wish  to  do  so.  The  plaintiff  cannot 
now  be  heard  to  say  that  the  assignment  was 
invalid,  because  she  claims  under  it.  The  notes 
by  their  terms  were  not  payable  till  something 
should  be  shown  in  respect  to  their  title.  That 
has  not  yet  been  done,  and  the  condition  of  the 
mortgage  has  not  yet  been  broken. 

Petilion  eb'mimd. 


James  TALCOTT 

V. 

Albert  E.  SMITH. 

1.  The  defendant  owned  three  mills,  only 
one  of  which  was  operated  in  his  name. 
Tbe  plalntilF  acted  m  commlwion 
merchant  for  each  mill,  haviDf?  know- 
ledge only  of  the  sole  ownership  of  de- 
fendant in  the  mill  run  in  his  name,  and 
both  defendant  and  plaintiff  kept  dis- 
tinct accounts  with  each  mill.  The 
d^endant.  becoming  msolvent,  sonsht, 
ander  a  plea  of  payment  to  an  action 
by  plaintiff  to  recover  tbe  balance  of  on 
account  with  the  mill  operated  by  the 
defendant  In  his  own  name,  to  prove  a 


balance  due  defendant  upon  an  ac- 
count with  one  of  the  other  mills.  It 
was  held  that  under  the  plea  of  payment 
such  evidence  was  not  admlanble*  the 
account  with  each  mill  heing  indepen- 
dent. To  have  made  the  evidence  avail- 
able, there  should  have  been  an  an> 
srwer  of  set-ofF. 

2.  Evidence  could  not  be  introdaoed,  un- 
der the  plea  of  payment,  that  g^oods 
were  in  the  plaintiff's  hands  as  ooni- 
mission  merchant,  consigned  from  the 
mill  operated  in  defendant's  name.  Un< 
til  sold  the  goods  remained  the  prop- 
erty of  defendant. 

3.  Expenses  incurred  by  tbe  plaintiff  In 
printine  part  of  the  goods  consigned 
from  the  mill  were  proper  eharMs, 
when  such  expenses  were  incurreoiui- 
der  the  nsace  of  commission  merchants 
in  like  cases, 

(Worcester  PUcd  October  2St.  1686.J 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  brought  by  plaintiff,  n 
commission  merchant,  to  recover  a  balance  of 
an  account  with  a  mill  run  under  defendant's 
name.   Defendant  was  also  owner  of  other 
mills  run  under  different  names  with  which 
plaintiff  kept  separate  accounts,  and  in  this 
action  defendant  attempted  to  set  off  a  balance 
due  from  plaintiff  on  an  account  with  one  of 
such  other  mills. 
Tbe  facts  are  set  out  in  tbe  opinion. 
Meur».  B.  W.  Potter  and  Bla^oner  ft 
Vauffban.  for  defendant,  cited— 

Hunt  V.  Netert,  15  Pick.  500;  Hancock  v. 
FrarOdin  Int.  Co.  114  Mass.  155. 
Mr.  H.  I*.  Parker,  for  plaintiff,  cited— 
Upham  V.  L^aximr,  11  Met.  174. 

Morton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  is  a  commission  merchant  in 
New  York.   The  defendant  Is  a  manufacturer 

in  this  State.  He  had  three  mills,  one  of  which 
was  under  his  own  name,  one  under  the  name 
of  F.  C.  Smith  &  Co.,  and  one  under  the  name 
of  Chappell  Mills.  Ue  consigned  goods  to  the 
plaintiff  under  an  agreement  that  tbe  plaintiff 
should  make  advances,  should  sell  the  goods, 
and,  after  deducting  his  advances,  with  interest 
and  his  eroenses,  charges,  and  commissions, 
should  credit  the  defen£nt  with  the  net  pro- 
ceeds. 

Tbe  defendant  kept  accounts  of  each  mill 
separate;  be  consigned  and  invoiced  the  goods 
to  tbe  plaintiff,  who  had  no  knowledge  that  he 
was  tbe  sole  owner,  in  the  name  under  which 
each  mill  was  run,  and  the  plaintiff  kept  sepa- 
rate accounts  of  the  consininients  from  each 
mill,  in  the  name  in  which  the  consignments 
were  made.  This  Is  an  action  to  recover  tbe 
balance  of  an  account  with  tbe  mill  run  under 
tbe  name  of  tbe  defendant.  The  answer  was 
a  general  denial  and  payment. 

At  the  trial,  the  defendant  offered  to  prove 
Uiat  a  balance  was  due  bim  upon  the  account 
in  the  name  <^  F.  C.  Smith  &  Co. ,  which  should 
be  allowed  and  credited  Mm  in  this  suit.  The 
court  ruled  that  the  evidence  was  not  admiad> 
ble  under  the  irieadings. 

787 


Digitized  by 


Google 


New  Enolasd  Refobtbr — Sep.  Jvu.  Ct.  op  Mabbachubettb. 


Oct. 


It  is  true  that  if  the  parties  b&d  kept  one  ac- 
count  between  them,  it  would  be  competent  for 
tlie  defendant,  under  bis  answer  of  payment, 
to  show  tbat  the  plaintiff  had  received  money 
from  the  sale  of  goods  consigned  to  him,  with 
which  he  had  not  credited  the  defendant  in  the 
account  in  suit.  The  reason  of  this  is  that  in 
such  case,  under  his  contract,  it  was  the  duty 
of  the  plaintiff  to  apply  money  as  received  to 
the  credit  of  the  defendant.  As  he  receives 
the  money,  the  law  therefore  applies  it  to  the 
payment  of  his  advances,  and  a  plea  of  pay- 
ment is  a  proper  plea.  But  in  the  case  at  bar, 
the  defendant  saw  fit  to  make  separate  consign- 
ments and  to  have  separate  accounts  kept  for 
each  mill. 

The  arran^ment  was,  in  substance,  to  sepa- 
rate the  dealmgs  with  each  nUU.  This  imports 
tbat  the  balances  of  the  Uiree  accounts  were  in- 
dependent debts.  There  was  no  agreement 
that  the  proceeds  of  goods  received  from  one 
mill  shoiJd  or  could  be  applied  in  payment  of 
advances  made  for  either  of  the  other  mills. 
On  the  contraiT,  the  implied  agreement  is  that 
the  proceeds  of  the  goods  of  each  mill  shall  be 
appUed  o^  to  pay  the  advances  made  on  its 
nccount.  llieretore,  when  the  plaintiff  received 
the  proceeds  of  goods  consignod  in  the  name  of 
F.  C.  Smith  &  Co.,  the  law  did  not  apply  them 
in  payment  of  advances  made  on  account  of 
the  goods  consigned  in  the  name  of  Albert  E. 
Smith.  The  accounts  were  separate,  and  the 
flebts  resulting  from  them  were  independent. 
Any  balance  due  the  defendant  on  the  F.  C. 
Snutb  &  Co.  account,  could  be  availed  of  by 
him  by  way  of  set-off,  but  the  superior  court 
rightly  ruled  that  it  could  not  be  shown  as  pay- 
ment. The  fact  that  the  defendant  is  in  in- 
solvency is  not  material  to  the  question  dis- 
cussed. 

It  is  still  more  clear  that  the  court  rightly 
ruled  that,  under  the  pleadings,  the  defendant 
could  not  show  tiiat  there  were,  in  the  plain- 
tiff's hands,  goods  from  the  mill  run  in  the  name 
of  the  defendant,  which  were  not  included  in 
the  account  sued  on.  Such  goods,  if  not  sold, 
remained  the  property  of  the  defendant  or  his 
consignee,  subject  to  any  lien  the  plaintiff  may 
have.  Thejy  cannot  in  any  sense  be  treated  as 
p^rment  of  the  advances^  made  by  the  plaln- 

The  third  exception  is  hardly  insisted  on. 
The  expenses  of  printing  a  part  of  the  goods 
was  properly  chargeable  to  tlie  defendant,  it 
being  shown  that  this  was  done  under  tlie  usage 
of  commission  merchants  in  like  cases,  which 
usage  must  be  presumed  to  have  eoteml  into 
ana  made  part  of  the  contract  between  the 


Mteeptiont  owmtUd. 


Jason  E.  STOKE 

V. 

Albert  J.  JENES. 

1.  Pab.  Stat  chap.  184.  §  13,  does  not  re- 
quire tbe  officer  to  luikTe  the  soretles 
on  a  replevin  bond  approved,  but 
renders  him  liable  for  a  failure  to  exer- 
cise a  reasonable  diacretlon,  oaleBa  he 
secures  the  approval  of  the  defendant 
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or  of  a  master  in  chancery.  No  oev 
condition  is  imposed  by  the  statute  upm 
the  plaintiff's  right  to  maintain  the  ac- 
tion. 

3.  Where  the  plaintiff  in  r^levln  claimed 
title  on  the  ground  that*  after  be  had 
taken  poaseasion  of  the  chattels  under 
a  mortgage,  the  mortg^aifor  made  & 
parol  release  or  gilt  to  him  of  his 
eqnitT'.  it  wae  proper  for  the  court  to 
refuse  to  rule  tbat  "a  mortgagor  of 
chattels  has  an  indefeasible  right  to  re- 
deem as  between  himself  and  mortgagee, 
unless  he  has  parted  with  saoh  rli^t  for 
some  new  consideration,  or  unless  the 
mortgage  has  been  duly  foreclosed.^ 

8.  A  mortgragror  Dwy  make  a  gift  of  & 
chattel  mortgaged  to  the  mort|faeee. 
The  objections  to  attempts  to  defeat 
the  right  of  redemption  incorporated  ui 
a  mortgage  do  not  apply  with  tbe  sam^ 
force  to  a  salMeqiieBt  voluntary  act. 
The  statute,  even  more  plainly  than 
equity,  gives  the  rigrht  to  redeem  od 
the  aasomption  that  the  mortgagor  stili 
haa  a  title  to  the  property. 

(Hampden  Filed  October  28.  1B8B.) 

ON  defendant's  exceptions.  OcerrulM. 
The  following  is  tbe  bill  of  exceptions: 
Action  of  replevin.  The  officers  return 
showed  that  on  March  16,  1886,  be  replevied  a 
horse,  harness,  and  w^on,  and  delivered  liif 
same  to  the  plaintiff  ;  that  on  the  same  day  ht; 
took  from  tbe  said  Stone  a  bond  to  said  "  A.  J. 
Jenks,  with  sureties  to  more  than  double  tbe 
value  of  said  property,  with  condition  to  prose- 
cute the  replevin  to  final  judgment,  and  to  pay 
such  costs  as  the  said  A.  J.  Jenks  may  recover 
against  him,  tbe  said  Stone,"  etc.  Tbe  repler 
in  bond  was  not  approved  by  defendant,  i 
master  in  chancery,  or  anyone  else.  At  trial 
in  superior  court,  defendant  moved  to  dismis 
the  action  :  (1)  because  the  bond  was  not  ap- 
proved by  anyone;  (3)  because  it  appeared  frnn 
the  otflcer's  return  and  appraiser's  eertificalt' 
that  tbe  officer  bad  returned  the  chattels  to  Uh- 
plaintiff  long  before  any  appraisal  thereof,  and 
that  no  legal  appraisal  mereof  was  ever  had  or 
made.   The  court  overruled  the  motion. 

At  the  trial  it  appeared  that  the  plaintiff. 
March  3,  1864,  had  taken  a  mortgage  of  the 
chattels  in  question  and  had  the  same  duly  re- 
corded; tbat  the  chattels  had  now  been  attached 
as  the  property  of  the  mortgagor  in  two  suits, 
in  both  of  which  tbe  plaintm  liad  judgment : 
tbat  the  causes  of  action  therein  did  not  accnie 
until  after  the  plaintiff  In  this  action  had  tak«i 
and  sold  the  mortgaged  property  in  part,  tbis 
defendant  acting  therein  as  attaching  officor: 
that  the  mortgage  debt  had  never  been  paid  in 
full  nor  the  mortgage  foreclosed,  and  that  do 
demand  or  statement  under  Pub.  Stat  chap. 
161,  g§  74,  75,  had  ever  been  made  on  this  de- 
fendant or  the  attaching  creditors.  Plaintiff 
claimed  to  hold  them  as  owner,  theonlyevideace 
of  ownership  being  the  mortgage  and  plain- 
tiffs  own  testimony;  and  that  in  March,  1885. 
be  took  possession  of  all  the  mortgaged  prop- 
erty with  consent  of  mort^;agor,  selling  apv^ 
and  keeping  the  chattel  m  quesUon.  There 
was  no  evidence  of  any  ne  w  agreement  bet  veeo 


Digitized  by 


Google 


1889. 


Stone  v.  Jbnks. 


133 


mortgagor  and  mort^see.  except  the  taking 
aod  semDg,  as  aforesaid^  or  of  any  new  consid- 
cratioQ  to  mortgagor  from  mortgagee.  Defend- 
ant oaked  the  court  to  rule  that  a  mortgagor  of 
chattels  has  an  indefeasible  right  to  reaeem  as 
hetween  himself  and  mortgagee,  unless  he- has 
parted  with  sncfa  right  for  some  new  consider- 
ation, or  unless  the  mortgage  has  been  duly 
foreclosed.  The  court  refiued  Uiis  mling.  The 
jury  found  for  the  plaintiff,  and  defendant  al- 
leged exceptions. 

Mr.  S.  Sandera.  for  defendant : 

I.  Defendant's  motion  to  dismiss  should  have 
been  allowed:  1.  Because  the  sureties  on  plain- 
tiff's bond  were  never  approved.  Replevin 
being  a  statute  remedy,  the  plaintiff  must  ob- 
wrre  statute  requisites  {Moon  v.  Parker,  8 
Mass.  311,  312:  Simonda  v.  Parker,  1  Met. 
508-610),  one  of  which  is,  before  service  (on  de- 
fendant), a  bond  to  defendant  with  sufficient 
sureties  (Pub.  8tat.  184,  S  12;  TFofcort  v.  Mead, 
12  Met.  516;  Case  v.  Pettee,  5  Gray,  27);  such 
sureties  to  be  approved  either  by  defendant  in 
writing  or  by  a  master  in  chancerv  (Pub.  Stat. 
184,  %  18),  before  which  latter  defendant  has  a 
right  to  be  heard  as  to  the  sutliciency  of  the 
sureUes  (Pub.  Stat.  184,  19-21;  White  v. 
DoUiter,  113  Mass.  400,  404);  and  a  defendant 
is  not  obliged  to  accept  an  informal  or  unap- 
proved bond  with  unknown  sureties  {f^monda 
V.  Parker,  1  Met.  508;  Clajb'n  v.  Thayer,  13 
Qn7,459;  Putnam  v.  Bayer,  140  Mass.  385). 

3.  Because  the  replevied  chattels  were  deliv- 
ered to  the  plaintiff  before  appraisal  and  after 
service  on  the  defendant,  as  appenrs  from  the 
©(Beer's  return,  all  of  which  is  illegal. 

Pub.  Stat.  184,  §5  8,  II,  12,  30,  161,183; 
Moors  V.  Parker,  3  Mass.  811,  312;  Wolrott  v. 
-W,  12  Met.  516;  Cm  v.  Pettee,  R  Gray,  27; 
timith  V.  Whiting,  97  Mass.  316;  ffateh  v.  Ken- 
ny, 141  Mass.  171;  WeUs,  Replev.  888-901. 

n.  The  chattels  not  having  been  sold  under 
the  mortgage  contract  or  otherwise,  nor  the 
mortgage  foreclosed,  and  no  new  agreement 
having  been  made  or  consideration  therefor 
passed  between  mortgagor  and  mortgagee,  the 
mortgagor's  right  of  redemption  was  unim- 
paired, and  the  court  erred  Id  refusing  to  rule 
38  prayed  by  defendant. 

Pub.  Stat.  192,  g  5;  Jones,  Chat.  Mort.  §  695; 
Back-v.  Iiigersoll,  11  Met.  226-233;  Hayley  v. 
Banley,  5  Gray,  505-510;  Putnamv.  Rmce,  110 
Mass.  28;  B'/rti'g  v.  Bradford.  122  Ma-ss.  129- 
131;  Blodgett  v.  Blodgett.  48  Vt.  32;  Patchin  v. 
Pierfc.  12  Wend.  61;  CJiarier  v.  Stereni,  3  De- 
nio.  33;  Hinman  v.  Judson,  13  Barb,  629;  Ftan- 
dert  V.  Chamberlain,  21  Mich.  305. 

Mr.  E.  H.  La,throp,  for  plaintiff : 

The  statute  dmply  relieves  the  officer  from 
responsibility  for  the  sufficiency  of  the  sureties 
when  the  bond  ia  approved. 

Pub.  Stat.  chap.  184, g  18;  Pe(^y.  Cb»,85 
111  248.  »- 

Ko  request  was  ever  made  by  the  defendant 
for  a  new  bond,  aod  none  was  ever  ordered  by 
thecourt  under  Pub.  Stat.  chap.  184,  §  21. 

The  bond  was  good. 

€aii<j  T.  Eyglaton,  11  Mass.  282;  Oitandler  v. 
Smith,  14  Mass.  813;  Stmonds  v.  Parker,  1  Met. 
■)08;  Wolcott  V.  M&id,  12  Met.  516;  Smith  v. 
Whiting,  97  Mass,  316. 

The  motion  to  dismiss  because  the  bond  was 
not  apiHoved  is  an  objection  to  an  alleged  dc- 
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feet  apparent  from  the  record,  and  the  judg- 
ment thereon  by  the  superior  court  is  fln^. 

Pub.  Stat.  chap.  158,  %  8;  Hamlin  v.  Jacobs, 
9  Mass.  600;  Houghton  v.  Ware,  113  Mass.  49. 

Hobnes.  J.,  delivered  the  opinion  of  the 
court: 

The  bill  of  exceptions  is  almost  unintelligible . 
We  have  construed  it  to  the  best  of  our  smlitr, 
and  as  we  construe  it  we  discover  no  error  in 
the  proceedings. 

1.  The  first  question  arises  on  the  motion  to 
dismiss.  Some  of  the  reasons  suggested  for 
the  motion  arc  not  supported  by  our  under- 
standing of  the  amended  return.  As  we  un- 
derstand It^  the  officer  returns  that  he  took  the 
bond  on  March  16,  summoned  the  defendan*^ 
March  19,  had  the  appraisal  March  34,  and  on 
the  same  day,  after  the  appraisal,  it  is  to  be 
presumed,  delivered  the  replevied  chattels  to 
the  plaintiff. 

The  only  objection  open,  and  the  one  mainly 
relied  on,  is  that  the  sureties  on  the  bond  were 
not  approved  by  the  defendant  or  by  a  master 
in  chancery,  fiut  the  statute  does  not  require 
the  officer  to  have  the  sureties  approved,  but 
only  to  take  a  bond  with  sufficient  suretlra  be- 
fore serving  the  writ.  Pub.  Stat  chap.  184, 
§12. 

If,  however,  the  sureties  were  insufficient, 
the  officer  would  be  liable  at  least  unless  he  had 
exercised  a  reasonable  discretion  in  deciding 
upon  their  sufficiency.  Pomeroy  v.  Trutnva; 
8  Allen,  398,  401,  and  cases  cited;  1  Wm. 
Saund.  195,  note  3;  Jeffery  v.  /iastard,  4  Ad.  & 
El.  838;  People  v.  Core,  85  111.  248;  Hindle  v. 
Blades,  a  TannL  225;  Mousv.  Patterson.  16Vin. 
Abr.  400  (Pledge,  H,  pi.  4);  S.  C.  Bull.  N.  P. 
60;  2  Inst.  240. 

The  statute,  therefore,  after  having  got 
through  with  what  the  officer  must  do  before 
service,  goes  on  to  provide  (^  18)  that  "suretiea 
on  a  replevin  bond  may  be  approved  by  the  de- 
fendant in  writing,  or  by  a  master  in  chancer}-; 
aod  when  bo  approved,  the  officer  who  serves 
the  writ  sball  not  be  responsible  for  the  suffi- 
ciency of  such  sureties.  Plainly  this  does  not 
impose  a  new  condition  upon  the  plaintifTs  right 
to  maintain  his  action,  but  is  intended  to  give 
the  officer  a  way  to  relieve  himself  of  the  lia- 
bility to  which  we  have  referred. 

A  difficult  question  would  be  raised  if  it  were 
alleged — which  it  is  not — that  the  sureties  were 
insufficient.  If  their  insufficiency  would  in  an^ 
case  affect  the  plaintiff's  right  to  maintain  his 
action,  which  we  do  not  intimate,  it  may  be 
that  the  approval  of  them  under  f  18  would 
also  relieve  the  plaintllT  from  the  oojectlcm. 

The  plaintiff  claimed  title  on  the  ground,  as 
we  understand,  that  after  he  had  taken  po^es- 
sion  of  the  chattels  under  a  mortgage,  the  mort- 
gagor made  a  parol  release  or  gift  to  him  of  the 
equity.  The  defendant  asked  the  court  tonile 
that  "  a  mortgagor  of  chattels  has  an  indefeas- 
ible right  to  rraeem  as  between  himself  and  the 
mortgagee,  unless  he  has  parted  with  such  light 
for  some  new  consideration,  or  unless  the 
mortgage  has  been  duly  foreclosed." 

Assuming  the  ruling  requested  to  have  been 
pertinent,  and  to  have  meant  that  the  mort- 
gagor could  not  relea.se  his  right  of  redemption 
to  the  mortgagee  except  for  value,  we  think 
that  it  was  wrong,  even  if  confined  to  a  parol 
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transaction,  (which  it  was  not  in  terms),  apart 
from  fraud  upon  creditors, —  which  is  not  in 
queitlon.  An  owner  of  unincumbered  chattels 
may  lawfully  give  them  by  parol,  if  the  donor 
receives  or  already  has  possession  of  them. 
He  may  give  them  with  like  effect  although 
subject  to  a  mortgage,  and  we  see  no  sufficient 
reason  why  he  may  not  give  them  to  the  mort- 
gagee as  well  as  to  anybody  else.  The  objections 
to  attempts  to  defeat  the  right  of  redemption 
incorporated  in  the  mortgage  do  not  apply  with 
the  same  force  to  a  subseouent  voluntary  act. 
See  TntU  v.  Skinner,  17  Kck.  218.  215:  Falit 
V.  Conwap  Mut.  F.  Ins.  Co,  7  Allen,  46,  49. 
And  if  it  should  be  suggested  that  the  right  to 
redeem  after  possession  taken  for  breach  of 
condition  is  onlv  an  equitable  or  statutory 
chose  in  action  which  could  not  be  released  by 
parol,  we  think  the  answer  is  that  the  stat- 
ute, even  more  plainly  than  equity,  gives  the 
right  to  redeem  on  the  footing  that  the  mort- 
gagor still  has  a  title  to  the  property,  a  jus  in 
rem.  Pub.  8tat.  chap.  192.  g§  5,  ft;  chaD.  181, 
^74.  If  80,  the  tiUe  may  be  transferred  as  in 
other  cases. 
Exeepiions  overruled. 


COMMONWEALTH  of  MassBchusetts 

V. 

Samuel  CHADWIGK. 

1.  The  defendant,  who  held  a  license  of 
the  first  class,  with  conditions  that  "  he 
shall  not  keep  a  public  bar,"  and  that 
*'no  sale  of  spirituous  or  intoxicating 
liquors  shall  be  made  between  the  hours 
of  eleven  at  night  and  six  in  the  morn- 
ing, nor  during  the  Lord's  Day,  except," 
etc.,  was  chATfed  with  selUnfr  intox- 
icating liquors,  **  without  any  aathotv 
iiy  therefor,"  on  a  day  named;  and  the 
endence  for  the  defense  tended  to  show 
that  no  sale  was  made  after  eleven 
o'clock  at  night:  the  form  of  the  com- 
plaint was  snfficient,  for  if  the  liquor 
was  sold  over  a  public  barker  after  eleven 
o'clock,  his  license  did  not  give  authority 
to  make  such  sale. 

2.  It  was  no  error  for  the  court  to  reflxse 
to  role  upon  the  government's  evi- 
denee.  If  the  defondnnt  intended  to  In- 
troduce other  evidence;  and  no  excep- 
tion lies  to  the  refusal  to  rule  that  the 
evidence  of  the  government  wa^  insuffi- 
cient, if  other  evidence  was  afterwards 
introduced  by  the  defendant. 

a.  The  defendnnt's  admiasion  that  he 
was  the  proprietor  of  the  place,  and  had 
a  license  of  the  first  class  "  to  do  busi- 
ness thereat,"  and  the  testlmomr  that 
he  kept  the  place,  was  evidence  for  the 
Jury  that  eeles  made  there  were  made 
by  him  or  by  his  antliority. 

( Woroester  FUed  October  28, 1888.) 

ON  d^endant's  exceptions.  Overruled. 
Complunt  against  the  defendant  for  an  11- 
leml  sale  of  intoxlcsting  liquor  hi  CUntoo.  on 
Jmy  6, 1B86,  to  some  person  to  the  cranpliain- 
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ant  unknown.  At  the  trial  in  the  Superior 
Court  before  Blodgett,  J.,  one  Kenney,  a  gov- 
ernment witness,  testified  ibai  he  saw  liquor 
sold  at  the  defendant's  premises  on  Julv  3,  be- 
tween 11.16  and  11.80  p.  M.;  that  be  did  not  go 
into  the  saloon,  but  looked  through  a  wire 
screen  door;  that  he  saw  a  man  insirie  who 
called  for  lager  beer,  which  the  man  behind 
the  bar  fumi^ed  and  was  paid  for.  On  cron 
examination  witness  testified  that  the  sale  he 
testified  to  in  the  lower  court  was  the  same 
sale,  and  was  a  sale  made  after  fifteen  minutes 
past  eleven  on  the  night  in  question,  and  that 
at  said  trial  there  was  no  evidence  of  any  other 
sale.  It  was  admitted  that  defendant  was  pro- 
prietor of  the  place  where  the  sale  was  allied 
to  have  been  made,  and  had  a  license  of  the 
first  class  under  Pub.  StaL  chap.  100.  The 
government  rested  its  case,  and  the  defendant 
asked  the  court  to  rule  that  there  was  no  evi- 
dence upon  which  the  jury  could  find  tbe  de- 
fendant guilty,  but  the  court  refused  so  to  rule 
and  ruled  that  there  was  such  evidence.  The 
defendant  offered  the  evidence  of  himself  and 
other  witnesses  tending  to  show  that  he  was  at 
the  said  place  of  business  during  the  evening 
in  question,  but  that  at  11  o'clock  r.  m.  be  him- 
self extlngiiidied  the  ligbt  therdn  and  closed 
and  lockra  the  door  thereof,  and  Uiat  be  did 
not  open  the  saloon  again  that  night  Tbe  de- 
fendant again,  at  the  conclusiDn  of  the  evi- 
dence, asked  the  court  to  rule  that  there  was 
no  evidence  in  the  case  which  would  warrant 
the  jury  in  finding  the  defendant  guiltv;  but 
the  court  refused  to  rule  as  requested,  waA 
among  other  things,  in  instructing  the  jury  .de- 
fined a  public  bar  in  a  way  not  excepted  to. 
and  also  .instructed  them  that  the  sale  alleged 
must  have  been  made  by  the  defendant  or  un- 
der his  sanction  or  authority,  and  that,  if  so 
made  after  11  o'clock  p.  m.,  or  if  so  made  over 
a  public  bar  before  11  p.  m.,  they  might  find 
defendant  guiltv.  The  jury  returned  a  verdict 
of  guilty,  and  defendant  allied  exceptions. 

jamr$.  Jobn  W.  Coreoranand  Herbert 
Parker,  for  defendant: 

The  conditions  were  innocent  and  lawful  in 
themselves,  and  from  a  lawful  condition  of 
things  no  iufereoce  of  guilt  can  be  deduced. 

Gommomeealth  v.  C^n,  107  Mass.  212. 

The  jury  could  not,  from  mere  oonjectoie 
and  inference,  find  tlut  defendant  made  the 
sale  as  alleged. 

Commoninealih  v.  Mason,  13  Allen,  185. 

The  evidence  in  the  lower  court  was  as  to  a 
sale  made  between  11.15  and  11.80  p.  u.  No 
evidence  of  any  other  offense,  or  any  other 
sale,  was  there  offered.  It  was  for  this  offense, 
and  upon  this  evidence,  the  defendant  was  tried 
and  convicted,  and  from  tbisiamviction  the  de- 
fendant appealed.  He  could  be  tried  on  his 
appeal  only  for  tbe  coromisdoD  of  this  same 
offense;  the  same  not  only  in  its  technical  i^uir- 
acter,  but  the  same  in  its  particularity  and 
identity.  In  other  words  the  same  offense  as 
to  acts,  particulars  and  elements  which  the 
lower  court  had  in  mind  when  the  defendant 
was  convicted. 

ComnwnteeaUhv.  Blood,  4  Gray,  38;  CommoH- 
we^h  V.  IVie^,  11  Qray,  72;  Commonteeatti  v. 
Burke,  14  Gray,  81 ;  Commomtmlth  v.  Dean,  109 
Mas&SnS. 

The  person  making  the  all^;ed  sale  was  then 
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unknown,  and  no  connection  between  such  per- 
son and  the  defendant  was  shown.  The  bur- 
den was  upon  the  government  to  establish  the 
fact  that  the  person  who  made  the  sate  was  the 
(tefendant  or  lus  agent.  This  burden  Uie  gov- 
cmroent  had  not  maintained.  At  the  most,  only 
.1  probability  of  guilt  could  have  been  claimed 
on  the  evidence,  and  probability  of  guilt  is  not 
aofficient  to  authorize  a  conrifitioD.  Proof  of 
the  act  alleged,  and  proof  beyond  a  reasonable 
doubt,  was  necessary. 

(hmmonwealth  v.  Mason,  13  Allen,  186. 

Mr.  Edg^r  J.Sherauui,JltfV-&«n.,forthe 
Commonwealth: 

There  was  safflcient  evidence  upon  which 
the  jury  might  find  the  defendant  guilty. 

C^mmonteeaith  v.  Leighton,  140  Atass.  805; 
Oommontpealth  v.  Coolidge,  188  Mass.  198;  Com- 
monwfUth  v.  Mead,  140  Mass.  800. 

The  defendant  had  a  license  of  theflrst  class. 
This  license  is  subject  to  the  condition  ttiat 
the  holder  thereof  "shall  not  keep  a  public 
bar." 

Pub.  Stat.  chap.  100,  S  9,  cl.  5. 

The  evidence  shows  that  the  defendant  did 
keep  such  "public  bar,"  and  it  was  competent 
for  the  juiy  to  find  the  defendant  guilty  under 
this  comiwunt. 

GommonweaUh  v.  Everton,  140  Mass.  S92; 
(JommonmalUi  v.  Roger;  1S5  Mass.  686;  Cmn- 
immweaUk  v.  Davit,  121  Mass.  252;  Common- 
ioealth  V.  Fredtrida,  119  Mass.  199;  Gommon- 
ifeaWt  V.  8almon.  186  Mass.  481. 

Field.  J.,  delivered  the  opinion  of  the  court: 
The  defendant's  license  was  subject  to  the 
conditions  that  "he  sliall  not  keep  a  public 
bar,"  and  that  "  no  sale  of  spirituous  or  intoxi- 
cating liquors  shall  be  nude  between  the  hours 
of  eleven  at  night  and  nz  in  the  morning,  nor 
daring  the  Lord's  Day,  except,"  etc.  Pub.  Stat, 
cbap.  100.  g  9.  cl.  2,  5;  Stat.  1885,  chap.  90, 
^  1- 

Tbe  government's  witness  testified  that  the 
"  sale  he  testified  to  in  the  lower  court  was  the 
same  sale  he  testified  to  in  the  superior  court," 
bat  the  defendant's  evidence  tended  to  show  tliat 
no  sale  was  made  after  cdeven  o'clock.  Wh^h- 
vT  Uie  sale  was  made  before  or  after  eleven 
o'clock  at  night,  it  was  the  same  sale  which 
was  put  in  eTTdence  in  both  courts,  and  it  was 
cquallr  on  offense  whether,  in  making  thu«  sale, 
I  be  defendant  violated  one  or  two  of  the  condi- 
lioDs  of  his  license.  The  defendant  was  charged 
with  selling  on  the  Sth  di^  of  July,  1886,  in- 
tiudcating  liquors  "without  any  authority 
therefor.  The  form  of  the  complaint  was  buj- 
fldent;  because  if  the  defendant  sold  the  liquor 
over  a  public  Iwr,  or  after  eleven  o'clock  at 
ni^t,  his  license  did  not  give  him  any  author- 
ity to  make  such  a  sale.  CotnmoniBtalUi  v. 
Vaeit,  131  Mass.  853;  Gommonviealth  v.  Rogers, 
186  Mass.  636;  CommonweaUh  v.  Everton,  140 
Mass.  203;  Gommonmatth  v.  Salmon,  186 
Mass.  4S1. 

The  presiding  justice  was  not  required  to  rule 
upon  the  government's  evidence  if  the  defend- 
lint  intenaed  to  introduce  other  evidence,  and 
no  exception  lies  to  the  refusal  to  rule  that  the 
evidence  of  the  government  was  insulQcient  if 
other  evidence  was  afterwards  offered  by  the 
defendant.  But  the  court  also  ruled  that  there 
was  evidence  introduced  by  the  government 
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upon  which  the  jury  could  find  the  defendant 
guilty.  The  admission  by  the  defendant  that 
he  was  the  proprietor  of  the  place,  and  had  a 
license  of  the  first  class  "  to  du  business  there- 
at," and  the  testimony  that  the  defendant  kept 
the  place,  were  evidence  for  the  jury  that  sal^ 
made  in  it  were  made  by  him  or  by  his  author- 
ity. OommonweaUhy.  Xftl^Aton,  I40Mass.  806; 
Qftntnomoeam  v.  ^ead,  140  Mass.  800. 
SneptioM  owrrvUd. 


Edwurd  L.  CHAFFEE 

e.  . 

Charles  A.  BLAISDELL. 

1.  A  deaeriptlon  of  an  instrument  mm  an 
«*  Emerson  Piano,  Style  C,  No. 
80.964,"  without  showing  what  the 
description  means,  and  without  evidence 
from  which  it  maybe  inferred  that  there 
was  onty  one  of  this  kind  of  piano,  fa 
not  mfleient  to  IdantUy  the  Instru- 
ment. 

3.  A  plaintUF  In  r^levln  cannot,  to 

prove  his  right  to  recover,  Introduce  an 
aasiifnmeat  of  a  lease  of  personal  prop- 
erty from  one  in  whom  ne  has  shown 
no  title  or  rlg'ht  of  possession,  and  ftrom 
whom  he  has  shown  no  delivery'  of  the 
property  to  hinuelf. 
3.  Papers  executed  in  the  name  of  aji* 
other,  |>y  one  as  attorney  under  seal, 
cannot  be  introduced  aaevldenee  with- 
out either  proof  of  written  Mthorlty 
to  sign  or  knowledge  and  nbtilleathm 
of  the  act  by  the  principal. 

(Filed  October  22,  1886.) 

ON  plaintiff's  exceptions.  OterruUd. 
Action  of  replevin  brought  to  recover  pos- 
session of  "  one  Emerson  puno,  Style  C,  No. 
80,964."  The  answer  set  up  title  in  the  defend- 
ant. The  plaintiff  offered  evidence  to  the  court, 
sitting  wlUiout  a  jury,  tending  to  show  that, 
October  2,  1888,  one  S.  K.  Elliott  obtained 
from  the  Boston  Loan  Co.,  of  which  plaintiff 
was  an  officer,  |;175,  and  gave  for  it  a  note  for 
that  amoimt,  dated  October  2,  1888,  payable  to 
the  Boston  Loan  Co.  one  month  from  date,  and 
signed  "  Nannie  T.  Elliott,  per  S.  K.  Elliott, 
Att'y  under  Seal ."  Upon  the  back  of  the  note 
was  an  agreement  as  follows: 

"Boston,  Mass..  Oct.  29,  1888. 
It  is  hereby  agreed  that  E.  L.  Chaffee  shall 
hold  the  assignment  of  the  lease  on  piano  until 
this  note  Is  paid,  both  principal  and  interest, and 
if  I  fail  to  pay  the  interest  on  demand,  said 
Chaffee  ^all  take  the  piano  in  the  lease  and  sell 
the  piano  and  apply  the  proceeds  to  pay  this 
note.  Nannie  T.  Elliott, 

Per  B.  E.  Elliott.  Att'y  under  Seal." 
Immediately  after  the  |176  was  paid  over  to 
said  S.  E.  ElUott,  he  went  in  company  with  a 
representative  of  plaintiff,  wbo  also  represented 
the  Boston  Loan  Co. ,  to  Walbridge  Bros. ,  a  fur- 
niture firm,  in  Boston.and  paid  them  the  money, 
and  they,  at  his  request,  delivered  to  Uie  plain- 
tiff's  representative  the  following  papa: 

"Oct.  a,  1888. 
In  Goodderalionof  the  payment  to  us  of  $880  by 
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In  coDsideratioD  of  tbe  payment  to  us  of  $250  by 
Edward  L.  Chaffee,  we  hereby  assign  to  the  said 
Edward  L.  Chaffee  all  our  right,  title  and  in- 
terest in  and  to  the  following  goods,  viz. :  One 
Emerson  piano,  Style  C,  No.  30,964,  one  pian» 
stool,  goods  being  those  specified  in  a  certain 
lease  dated  Feb'y  8. 1883,  and  numbered  4,172." 

Tbe  plaintiff  then  called  the  defendant,  who 
testified  without  contradiction  that  the  piano 
taken  from  him  was  an  Emerson  jjiano.  No. 
80,964,  and  Style  C,  which  he  bought  in  connec- 
tion with  a  quantity  of  furniture  of  Nannie  T. 
Elliott  and  paid  cash  for;  that  she  said  she 
owned  It,  and  that  there  was  no  incumbrance 
upon  it.  There  was  also  evidence  that  said 
Nannie  T.  Elliott  was  living  with  her  father  S. 
K.  Elliott,  and  when  they  came  to  Milford  they 
brought  the  piano  with  them,  and  that  defend- 
ant fought  It  there.  The  plaintiff  offered  in 
evidence  the  pap«r  referred  to  in  the  assignment 
from  Walbridge  Bros.  This  pa{)er  in  substance 
set  forth  that  one  Emerson  piano.  Style  C, 
No.  80,904,  had  been  hired  of  Walbridge  Bros., 
payments  on  this  account  secured  by  two  notes 
signed  by  George  Ettis  and  indorsed  by  8.  E. 
Elliott;  thai  title  in  the  same  was  to  remain  in 
said  Walbridge  Bros,  until  the  notes  were  paid. 
The  paper  was  signed  by  "Nannie  T.  Elliott, 
by  S.  K.  Elliott,  Att'y."  This  was  in  substance 
oUUie  evidence  introduced  or  offered;  there 
was  no  evidence  of  tbe  existence  of  any  writ- 
ten power  of  attorney  from  Nannie  T.  Elliott, 
Tbe  defendant  objected  to  the  offer  of  the  lease 
from  Wtilbridge  Bros,  upon  the  ^und  that 
there  was  no  evidence  that  S,  E,  Elliott  bad  au- 
thority from  Nannie  T,  Elliott  to  act  as  her 
a£ent  in  signing  any  papers  or  agreements. 
Tne  court  sustained  this  objection,  and  ruled  all 
the  papers  inadmissible  to  sustain  plaintiff's 
title  or  right  of  possession  to  the  property.  The 
plaintiff  asked  the  court  to  rule  that  on  the  evi- 
dence of  possession  of  the  identical  proi>erty 
named  in  the  lease,  and  her  dealing  with  it, 
tliere  was  a  presumption  that  8.  K.  Elliott  bad 
authority  to  sign,  and  further,  a  ratification  of 
S.  K.  Elliott's  act  in  signing  the  lease,  and  that 
by  the  assignment  from  Walbridge  Bros,  he 
took  all  their  rights  in  the  piano  mentioned  in 
it  The  court  declined  so  to  rule,  and  ruled 
that  all  the  evidence  introduced  and  offered  was 
insufficient  to  make  out  plaintiff's  case.  The 
court  thereupon  found  for  the  defendant,  and 
tile  plaintiff  alleged  exceptions. 

Mr.  C.  W.  Bartlett,  for  plaintiff. 

Mem-8.  O.  B.  WllUams  and  Kent  ft 
Dewey,  for  defendant: 

The  defendant  claims  possession  as  an  inno- 
cent purchaser  for  value  from  one  in  possession 
and  claiming  full  title.  The  plaintiff,  to  main- 
tain this  action,  must  show  a  stronger  title  and 
the  right  of  immediate  and  exclusive  posses- 
sitni. 

Johnson  V.  Neale,  6  Allen,  227 ;  Barry  v. 
O'Brien,  103  Mass.  530. 

In  the  absence  of  evidence  of  the  existence 
of  any  written  power  of  attorney  from  Nannie 
T.  Elliott  to  S,  K.  Elliott,  the  papers  oStend 
were  not  admissible  in  evidence. 

Story,  As.  0th  ed.  g§  68,  69;  2  Greenl.  Ev. 
18th  ed.  §Si^61,  63;  1  Greenl.  Ev.  §  88. 

Nannie  T.  Elliott's  possession  and  sale  of  the 
property  as  her  own  creates  no  presumption  of 
authority  in  S.  K.  Elliott  to  act  for  her,  or  of 
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her  ratification  of  his  past  acts.  Nothing  ap- 
pears showing  that  she  ever  knew  of  his  exe- 
cuting any  papers  in  her  name. 

Cdmbt  T.  Scott,  13  AUen,  498;  2  Oreenl.  Ev. 
18th  ed.  §  66. 

The  evidence  admitted  and  offered  tends  to 
show  that  Walbridge  Btm.  did  not  and  could 
not  make  an  assignment  to  plaintiff,  such  as  to 
give  him  a  right  to  maintain  this  action  in  his 
own  name. 

Glaj^  V.  Shepard,  3  Met.  127. 

The  transactions  between  Chaffee  and  8.  E. 
Elliott,  if  admissible  in  this  case,  would  show 
Chaffee's  claim,  if  any,  to  beUiatof  a  mortgagee 
of  personal  property  holding  under  a  mortage 
not  recorded,  and  invalid  as  to  defendant.  The 
writing  on  the  back  of  the  note  for  $175  was 
intended  as  an  instrument  made  for  the  secu- 
rity of  a  debt. 

Pub.  Stat,  chap.  192,  g  I;  Stat.  1888,  chap. 
73;  ateetv.  Steel.  4  Allen,  417;  Portu  v.  JGfoff.  2 
Pick.  211. 

Oaj^dner,  J.,  delivered  the  Of^ion  of  tbe 

court : 

The  defendant  was  in  possession  of  the  piano 
at  the  time  it  was  replevied.  He  claimed  to  be 
an  innocent  purchaser  of  the  same  from  one 
Nannie  T.  Elliott,  who  said  that  she  owned  tbe 

Eiano.  The  plaintiff  attempted  to  show  title  in 
imself  by  a  transfer  and  alignment  to  him  bv 
Walbridge  Bros,  of  all  their  rights,  title,  and 
interest  m  one  "Emerscm  Piano,  Style  C,  No. 
30,964,  one  piano  stool,  specified  in  a  certain 
lease  dated  Februanr  6,  1883,  and  numbered 
4,172."  The  plaintiff  failed  to  show  any  title  in 
Walbrid^  Bros.  He  had  not  shown  posses^tw 
of  the  piano  and  delivei^  to  the  plaintiff;  an 
assignment  was  inadmissible. 

The  note  given  by  S.  E.  Elliott  to  the  Boston 
Loan  Co.  for  $175,  and  the  indorsement  upon 
the  note,  were  each  signed  "  Nannie  T.  Elliott 
perS.  K.  Elliott,  Att'y  under  Seal."  The  plain- 
tiff also  offered  the  lease  from  Walbridge  Bros, 
signed  as  follows:  "Witness  my  hand  and  seal. 
Nannie  T.  Elliott,  by  S.  K.  Elliott,  Att'y." 
There  was  no  evidence  of  the  existence  of  anv 
written  power  of  attorney  from  Nannie  T.  El- 
liott to  8.  E.  Elliott,  nor  th^  she  knew  that  he 
had  executed  any  papers  in  her  name,  nor'  that 
she  had  ratified  their  execution,  and  the  posses- 
sion of  the  piano  by  Nannie  T.  Elliott,  and  its 
sale  by  her  to  tbe  defendant  would  create  no 
presumption  of  authoritjp'  in  S.  E.  Elliott  to  act 
for  her  or  of  her  ratification  of  bis  past  acts. 
Ctmia  V.  Seott.  12  Allen.  498. 
The  several  papers  purporting  to  be  executed 
by  8.  K.  Elliott  as  attorney  for  Nannie  T.  El- 
liott were  properly  rejected.  When  these  pa- 
pers were  excluded,  it  is  difiScult  to  see  what 
evidence  there  was  in  the  case  upon  which  the 
plaintiff  could  maintain  his  action.  There  vas 
no  evidence  showing  the  identity  of  the  {nano. 
The  plaintiff  failed  to  show  what  was  meant  bv 
"Emerson  Piano.  Style  C,  No.  80.964."  anH 
there  was  no  evidence  by  which  it  could  be  in- 
ferred that  There  wa.i  only  one  of  this  kind  of 

Siano.   The  plaintiff  failed  to  prove  tliat  the 
efcndant  bad  possesion  of  the  identical  prop- 
erty claimed  by  the  plaintiff. 

After  rejecting  the  written  evidence  offered.- 
tbe  superior  court  properly  refused  to  give  tlie 
ruling  requested,  and  righUy  ruled  tiiat  the  evi- 
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4l«noe  introduced  was  ioBufficient  to  sustain  the 
plaintiff's  case. 

Bjxeptiont  otmrruted. 


Inhabitants  of  KORTHBOROUGH 
Charles  A.  WOOD  ei  tO. 

1.  Where  the  nubker  of  a  note  had  re- 
ceiled  no  eoludderation  therefor,  ex- 
cept a  note  of  the  defendants  "as  an 
onset  or  protection  for  his  liability,"  the 
defendants  are  not  liable  merely  aa 
his  Boretiee.  upon  their  indorsement. 

S.  Evidence  that  one  of  the  defendants, 
who  are  charged  as  makers  upon  their 
indorsement  of  the  note  executed  by  the 
person  to  whom  the^  gave  their  note  as 
an  offset  or  protection/'  has  paid  half 
of  that  note*  and  that  one  of  the  plain- 
tUb  had  told  the  defendants  that  the 
note  in  salt  had  been  paid, — no  connec- 
tion being  shown  between  the  payment 
and  the  adraission,— will  not  operate  to 
discharge  the  defondants  on  any  prin- 
ciple of  estoppel,  admitting  that  they 
wore  only  liable  as  sureties. 

3.  Where  a  contract  between  the  plain- 
tiffs and  the  heirs  of  the  maker  of  the 
note  in  suit,  one  of  whom  was  his  execu- 
tor, was  r<»dnoed  to  a  written  fomi) 
which  plainly  imported  that  a  suit  was 
to  be  brought  upon  the  note  against  the 
defend^ts,  ana  that  a  noto  then  given 
by  the  said  heirs  individually  to  the 
plaintiffs  waa  intended  to  secure  the 
plaintiffs  against  the  costs  of  such  suit; 
such  written  evidence  of  the  agreement 
entered  into  cannot  be  eootradicted 
by  the  testimony  of  the  treasurer  of  the 
plaintiffs,  that  the  note  upon  which  the 
suit  was  brought  had  been  paid  and  sur- 
rendered to  huu,it  plaialy  appearing 
tliat  the  testimoay  was  otdy  a  version 
of  the  sametransaetiton  wmoh  was  em- 
braced in  the  written  eontract. 

A.  The  execution  of  the  instmneat  to  se- 
cure the  plaintiffs  against  the  costs 
of  the  suit  does  not  Aow  such  an  in* 
terest  in  the  salt  itself  as  to  render  the 
executor  a  necessary  party  thereto,  or 
constitute  the  executor  the  real  plaintiff 
iu  a  legal  sense. 

(Worcester— Filed  October  22, 1886.) 

ON  defendants'  exceptions.  Overruled. 
Action  against  the  defendants  as  makers 
of  a  promissory  note.  It  appeared  at  the  trial 
in  the  superior  court  that  the  note  sued  on 
was  made  by  Francis  Brigbam.  who  held  at 
the  time  a  note  of  equal  amount  signed  by 
Charles  A.  Wood  and  John  F.  Wood  individ- 
ually, ^ven  September  27, 1877,  as  an  offset  or 
protection  for  a  note  of  $600  made  by  Francis 
Brieham  to  one  George  Q.  Sawyer,  of  the  same 
date,  for  the  defendants'  use,  and  that  the  mon- 
ey which  the  defendants  received  on  the  note 
in  suit  was  by  them  paid  to  said  Sawyer.  Said 
Francis  after  this  held  said  note  ngned  by  the 
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Woods,  individually,  as  an  offset  or  protection 
for  his  liability  upon  the  note  in  suit  Thrae 
was  no  other  consideration  for  the  bote  sued 
on  between  Bri^ham  and  the  defendants. 
Brigham  delivered  the  note  sued  on,  bearing  his 
signature,  to  the  defendants,  who  without  his 
knowledge,  at  the  request  of  the  plaintiffs,  and 
to  conform  to  their  notes,  indorsed  it  before  de- 
livery and  received  from  the  plaintiflb  the  mon- 
ey thereon.  The  defendants  paid  the  interest, 
as  expressed  by  the  indorsements  on  the  note 
in  suit.  Brigham  died  on  Decemb^  7,  1880, 
and  his  son,  Rufus  H.  Brigham.  was  appointed 
executor  of  his  will  on  November  1,  1881. 
Ijaura  Wood,  a  dauriiter  of  Francis  Brig- 
ham, was  the  wife  of  Charles  A.  Wood  afore- 
said. In  settlement  with  the  executor  afore- 
said for  her  share  of  her  fatiier's  estate,  she 
made  and  signed  with  her  three  brothere  an 
agreement,  in  which  the  latter  conveyed  to  her 
certain  real  estate  and  also  "all  notes  held  by 
the  late  Francis  Brigham  aerainst  Charles  A. 
Wood."  Id  execution  of  tliis  agreement  the 
executor  aforesaid,  in  the  latter  put  of  June, 
1888,  delivered  to  ha  the  note  signed  bv  the 
two  Woods  individually,  above  described, 
which  was  taken  and  received  by  her  as  a  part 
of  her  share  of  said  estate.  No  payment  had 
been  indorsed  on  this  note,  it  was  not  wit- 
nessed. The  defendants  thereupon  paid  to  the 
plaintiffs  interest  upon  the  note  in  suit  up  to 
July  1,  1883,  and  the  plaintiffs  made  demand 
upon  the  executors  aforesaid  for  payment  of 
sfOdnote.  The  executor  saw  the  defendant,  and 
asked  what  that  demand  meant,  and  was  told 
that  the  settlement  with  Laura  S.  Wood  settled 
the  wliole  matter.  On  October  6,  1888,  the 
executor,  with  his  brother  Wilbur  F.  Brigham, 
who  was  also  a  psrt^  to  the  agreement  referred 
to  above,  gave  their  mdividualnote  to  the  plain- 
tiffs for  1000,  dated  October  6, 1883,  payable 
on  demand,  with  interest  payable  semi-annual- 
ly; and  said  executor  took  from  Samuel  Clark, 
treasurer  of  the  town  of  Nortbborough,  a  certifi- 
cate certifying  that  "the  note  of  $600,  signed  by 
Rufus  H.  Brigham  and  Wilbur  F.  Bripham*** 
is  given  as  a  guaranty  or  indemnity  to  the  said 
inhabitants  for  a  note  of  the  same  amount 
given  by  Francis  Brigham  and  Wood  Bros., 
dated  November  21, 1876,  payable  to  said  In- 
liabitants  on  demand,  which  last  named  note  has 
been  left  *  *  *  with  James  T,  Joslin  for  collec- 
tion. And  it  is  understood  that  the  inhabitants 
of  the  town  of  Nortbborough  shall  be  Indemni- 
tied  against  any  costs  or  expense  in  the  collec- 
tion of  said  note  by  said  Rufus  H.  Brigham 
and  Wilbur  F.  Brigham."  Said  counsel  of  said 
executor  thereupon  began  this  action.  It  also 
appeared  that  the  defendants  notified  Edmund 
M.  Stow,  who  was  special  administrator  of  the 
estate  of  said  Francis  Brigham,  pending  a  con- 
troversy over  his  will,  that  said  note  signed  by 
them  individually,  and  held  by  said  Francis 
Itrigham,  was  held  by  him  as  an  offset  to  his 
liability  upon  the  Northborough  note.  It  also 
appeared  that  said  emnitor  had  paid  the  inta- 
est  regularly  upon  the  note  given  by  him  and 
his  brother  to  said  plaintiffs,  as  aforesaid.  De- 
f eodants  offered  to  show  by  said  John  F.  Wood 
that  he  had  paid  to  said  Laura  S.  Wood  his  one 
half  of  said  note  which  she  received  from  said 
executor,  but  the  court  excluded  the  evidence. 
Defendants  offered  to  show  by  said  Suauel 
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Clark,  treasurer  of  the  plaintiffs,  that  he  had  i 
told  them  that  said  note  in  suit  was  paid  by  t 
said  executor  and  delivered  up  to  bim,  but  the 
court  excluded  the  evidence.    Said  Clark  tes-  j 
tified  in  chief  as  a  witnefUi  for  defendants  that  I 
said  note  in  suit  waa  paid  to  him  by  said  exec- 
utor; that  he  surrendered  said  note  and  gave 
up  all  claim  upon  it.   Upon  his  evidence  the  t 
court  ruled  that  the  defendants  could  not  main-  t 
tain  their  defense,  and  directed  a  verdict  for  the  t 
plaintiffs  for  the  amount  ot  the  note  sued  on, 
with  interest  from  July  1, 1883,  to  which  ruling 
the  defendants  alleged  exceptions.  ( 

Mr.  Samuel  Hoar,  for  defendants: 

Stat.  1883,  chap.  223,  g  14,  entitles  a  defend-  i 
ant  in  an  action  at  law  "  to  allege  as  a  defense  i 
any  facts  thatwould  entitle  him  in  equity  to  be  g 
absolutely  and  imconditionally  relieved  agtdnst  ] 
the  plaintiff's  claim  or  cause  of  action."  1 

When  the  Legislature  first  permitted  specific  ] 
equitable  defenses, — as,  for  instance.  liev.  Stat.  . 
chap.  96,  §  11,  which  is  now  incorporated  in  i 
Pub.  Stat.  chap.  168,  S  11,— the  court  gave  a  i 
full  and  broad  construction  to  the  statutory  pro-  i 
Ti^on,  and  allowed  the  defendant  to  show,  out-  . 
side  of  the  recoi-d.  that  a  person  other  than  the  ' 
nominal  plaintiff  was  the  real  plainUfF,  and  to  : 
avail  himself  of  a  set-off  against  him.  i 

SfttfWwn  V.  Kendall,  7  Cush.  217.  i 

The  same  doctrine  is  applicable  to  Stat.  1888.  ; 
chap.  223,  §  14.  1 

Lee  V.  Zoffuiy,  8  Taunt.  114.  i 

As  the  note  of  the  defendants  to  Frencis  < 
Brigham  was  a  collateral  security  to  his  liabil- 
ity to  Northborough,  and  was  held  by  bim  and  i 
his  estate  as  such,  the  realization  upon  the  se- 
curity by  his  executor  was,  as  far  as  his  estate 
was  concerned,  a  payment  to  turn  of  the  prin- 
cipal debt. 

ffunt  T.  ifirtw*.  15  Pick.  500. 

It  was  competent  for  the  defendants  to  show,  : 
and  evidence  was  introduced  tending  to  prove,  . 
that  the  plaintiffs  discharged  the  defendants.  < 
and  that  the  collection  was  intended  to  be  made 
by  a  suit  against  the  estate  of  Francis  Brig-  < 
bam.   But  the  presiding  Judge  ruled  that  the 
defendants  could  not  go  to  the  jury  on  that 
question. 

Fott0r  V.  Dauber,  6  Exch.  8S9. 

Defendants  should  have  been  allowed  to 
prove  the  declarations  of  Clark,  treasurer,  to 
them,  because,  having  been  thereby  led  to 
pay  the  note  which  was  held  by  Francis 
Brigham's  estate,  the  plaintiffs  cannot  now  say 
that  that  statement  was  not  true,  and  that  they 
were  not  thereby  discharged. 

Pickard  v.  Sean,  6  Ad.  &  El.  474;  Piatt  v. 
aquire,  13 Met.  494;  Mayv.6atai.\81  Mass.  889. 

It  is  now  well  settled  that,  as  the  right  of  a 
surety  does  not  depend  on  the  contract,  but  up- 
on the  equities  arising  out  of  the  circum- 
stances of  Uie  case,  the  creditor  is  affected  by 
the  knowledge  of  the  true  relations  of  the  debt- 
ors, acguirea  at  any  time  before  he  does  any 
act  which  alters  the  pofdtion  of  the  surety,  and 
that  in  this  Commonwealth  the  surety  may  avail 
himself  of  lAls  equity  Id  d^euse  of  an  action  at 
law. 

Guild  T.  Butler,  127  Mass.  886,  and  cases 

cited. 

It  is  also  well  settled  that  if  a  creditor  tells  a 
surety  that  the  debt  is  paid,  when  in  fact  it  is 
not,  and  in  consequence  thereof  the  surety  suf- 
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fers  injury,  the  surety  is  thereby  discharged, 
even  though  the  creditor  is  honestly  mistaken. 

Baker  v.  Bri'jga,  8  Pick.  ^22;  Harris  v. 
Brooks,  21  Pick.  195:  Carpenter  v.  King,  9  Jlet. 
511. 

Mr.  James  T.  JosUn.  for  plaintiffs: 
The  whole  question  turned  on  familiar  |>rin- 
ciples  of  law,  as  to  the  construction  of  written 
agreements,  recently  reviewed  bv  this  court  in 
the  case  of  Frm^t  r.  Brigham,  Iw  Mass.  43. 

Holmea,  J.,  delivered  the  opinion  of  the 

court: 

The  defendants  received  the  money  for  flie 
note  in  suit.  Francis  Brigham  received  noth- 
ing, either  from  the  defendants  or  from  the 
plaintiffs,  except  that  he  held  a  note  of  the  de- 
fendants "  as  an  offset  or  protection  for  his  lia- 
bility." There  can  be  no  pretense  that  the  de- 
fendants were  sureties  of  Brigham  {llarri*  v. 
Brooks.  21  Pick.  195);  but  if  we  trranted  that 
they  were  sureties,  and  that  sureties  might  be 
discharged  on  some  principle  of  cstoppermore 
readily  than  a  principal  debtor  (C«rpfn(t-r  v. 
King,  9  Met.  b\\;Braggv.  Danielaon,  !4l  Mass. 
195;  Ilarrii  v.  Brooks,  supra),  the  evidence  of- 
fered did  not  go  far  enough  to  make  out  such 
a  case.  It  was  merely  that  one  of  the  defend- 
ants had  paid  one  half  of  the  note  held  by 
Francis  Bngbam  for  his  protection,  and  that 
the  plaintiffs  had  told  the  defendants  that  the 
note  in  suit  was  paid.  There  was  no  offer  to 
connect  the  two  facts.  It  does  not  even  ap- 
pear that  the  defendants  did  not  pay  before  the 
statement  was  made. 

Brigbam  having  died,  twoof  his  sons,  one  of 
whom  was  bis  executor,  gave  the  plaintiffs  tht'ir 
note  for  $600,  and  took  from  the  town  treasu- 
rer a  certificate  that  it  was  **  given  as  a  guar- 
antee or  indemnity"  to  the  town  for  the  note  in 
suit, ' '  which  last  named  note  bos  been  left  with 
James  T.  Joslin"  (the  executor's  attorney)  "for 
collection,"  with  a  stipulation  that  the  two  sons 
were  to  indemnify  the  town  against  the  expense 
ot  collection,  lender  the  circumstances  this 
plainly  imported  that  the  old  note  was  to  be 
put  in  suit  against  the  defendants,  and  that  the 
note  signed  by  Brigham's  sons  was  mily  secu- 
rity, and,  the  bargain  having  been  reduced  to 
writing  when  it  was  made,  the  treasurer's  cer- 
tificate could  not  be  overridden  by  his  testi- 
mony that  the  note  in  suit  was  paid  bj  the  ex- 
ecutor and  surrendered  to  him;  it  bemv  plain 
and  having  been  assumed  in  argument  that  the 
testimony  was  dmpty  a  version  of  this  same 
transaction. 

In  view  of  the  last  mentioned  fact  it  is  im- 
probable that  the  testimony  was  intended  to 
qualify  or  contradict  the  certificate,  or  that  it 
really  meant  anything  more  than  that  the  exec- 
utor of  Frands  Brigham,  by  reason  of  the 
original  and  collateral  notes,  was  the  persoa 
practically  most  mterested  in  the  present  suiL 
At  all  events  we  see  no  ground  for  the  sugges- 
tion that  the  executor  vi  Brigham  is  the  real 
plaintiff,  in  a  leml  sense,  or  for  doubting  that 
the  town  remained  the  equitable,  as  well  as 
legal,  owner  of  the  note  declared  on.  This  be- 
ing so,  even  if  the  necessary  parties  were  t)e- 
fore  the  court,  the  equities  between  the  execu- 
tor and  the  defendants  cannot  be  considered  hi 
this  case. 
E^ttep^n*  ovmrvkd. 
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G.  M.  LINDSEY 

V. 

Maria  H.  PAKKER  et  ai. 

In  a  bond  of  indemnity  given  to  a  depu- 
ty aheriff  on  levying  an  attachment,  the 
vords/'^U  costs  wbateoover"  to  which 
such  deputy  "may  be  liable,"  as  well  as 
the  costs  which  he  may  "  be  obliged  by 
law  to  pay  to  any  person  or  persons/' 
include  eonna^  iraa  reasonably  in- 
onrred  by  him  In  the  defense  of  a  suit 
occasioned  by  the  attachment. 

(Hampshire  FUed  October  23. 1886.) 

ON  report.  Judgment  for  plaintiff. 
Action  of  contract  tried  in  the  Superior 
Court  b^ore  Staples,  J.,  without  a  jury.  The 
plaintiff's  declaration  alleged  that  be,  being  a 
deputy  sheriff,  attnched,  at  the  rec^uest  of  the 
deienaant  Maria  U.  Parker,  certain  personal 
property,  and  that  the  mad  Maria  H.  Parker  as 
principal,  and  the  defendants  E.  L.  Day,  Nor- 
man Strickland,  and  William  Tinker  as  sure- 
ties, for  a  valuable  cootiideration  executed  and 
delivered  to  the  plaintiff  a  bond,  the  condition 
of  which  was  that  whereas  the  sidd  G.  M .  Lind- 
sey,  in  his  capacity  of  deputy  sheriff  of  the  Coun- 
ty of  Hampden,  by  virtue  of  a  («rtain  writ  or 
process  issued  in  favor  of  the  said  jVIaria  H. 
Parker  against  Frederick  A.  Willis  of  Bland- 
ford,  bearing  date  of  April  4. 1883,  etc.,  had  at- 
tached, at  the  said  Maria  il.  Parker's  specif  re- 
quest, certain  personal  property  shown  to  tlie 
Lindsey  by  the  said  Maria  H.  Parker  as  the 
proper^  of  the  said  Willis;  if,  therefore,  the 
said  Maria  H.  Parker  should  indemnify  and  save 
harmless  the  said  Lindsey  of  and  from  all  suits, 
damages,  and  costs  whatsoever,  whereunto  he 
might  be  liable  or  obliged  by  law  to  pay  to  any 
person  or  persons  by  reason  of  the  said  attach- 
ment, then  said  bond  was  to  be  void,  otherwise 
10  remain  in  full  force  and  virtue.  The  ^intiff 
averred  that  the  said  defendant  Maria  H.  Par- 
ker did  not  at  all  times  well  and  truly  indemni- 
fy and  save  harmless  the  plaintiff  of  and  from 
all  suits,  damages,  and  costs  whatsoever,  where- 
unto he  was  liaole  and  obliged  by  law  to  pay  by 
reason  of  said  attachment,  etc.,  but  that  the 
plaintiff  was  by  reason  thereof  obliged  to  pay  a 
large  Bum  of  money. 

At  Uie  trial  it  was  agreed  that  the  plaintiff 
was  a  deputy  sheriff  of  said  county  long  before, 
on,  and  dnce  April  1,  1888  ;  that  said  plaintiff 
was  sued  in  tort  by  one  Cannon  in  the  Superior 
Court  for  said  county  for  the  alleged  conversion 
of  the  property  attached  on  the  writ,  Maria  H. 
Parker  against  Frederick  A.  Willis,  referred  to 
in  the  bond  declared  on;  that  judgment  against 
said  Lindsey  was  recovered  in  said  suit  by  agree- 
ment, June  36, 1384,  for  $75  damagesand  $&.42 
costs;  that  execution  issued  on  said  judgment 
August  14,  1684,  and  on  said  execution  Lindsey 
bad  to  pay  and  did  pay  the  sum  of  $115.42,  and 
25  cents  more  for  the  execution;  that  said  Lind- 
sey, in  defending  said  suit,  incurred  and  paid  as 
a  reasoaable  expense  for  coonsel  fees  therein 
the  sum  of  $S6. 

The  counsel  for  the  defendants  also  stated  to 
the  court  at  the  trial  that  the  defendants  did 
not  contest  the  signatures  to  the  bond  declared 
on.  It  was  not  claimed  that  said  judgment  by 
sgnenwnt  was  coUusiTe  or  fraudulent,  either 
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as  affecting  the  parties  to  it  or  others  collater- 
ally affected  by  it,  and  it  was  not  claimed  that 
Lindsey  could  hare  successfully  defended 
against  said  suit.  The  court  ordered  judgment 
for  the  plaintiff,  awarded  execution  for  breach 
of  said  bond  in  the  sum  of  $188.66,  being  the 
sum  paid  on  said  execution,  together  with  said 
sum  of  $56  paid  as  counsel  fees  in  defending 
the  suit  of  Cannon  v.  Lindsey,  and  interest  on 
the  combined  sums  from  the  date  of  the  writ, 
and  reported  the  case  for  the  determination  of 
the  Supreme  Judicial  Court. 

Mr.  Joim  C*  Hammond,  for  defendants. 

Mr.  Georg^e  Kreaa.  for  plaintiff. 

Field*  delivered  the  opinion  of  the  court: 
The  only  exceptions  argued  are :  (1)  that  it 
does  not  appear  by  any  competent  evidence  that 
Norman  Strickland  was  authorized  by  Mrs. 
Parker  to  agree  to  a  settlement  of  the  suit  of 
Cannon  v.  Lindsey,  and  (2)  that  the  sum  paid 
by  Lindsey  as  counsel  foes  in  said  suit  cannot 
be  included  in  the  amount  for  which  execution 
is  to  issue. 

It  appears  by  the  report  that  it  was  not  claimed 
that  the  judgment  entered  in  the  suit  by  agree- 
meut  "was  collusive  or  fraudulent  either  as 
affecting  the  parties  to  it,  or  others  collateral- 
Iv  affected  by  it,  and  it  was  not  claimed  that 
Lindsey  could  have  aucceasfully  defended 
against  said  suit. "  This,  we  think,  is,  in  effect, 
an  admission  that  there  was  no  defense  Ao  the 
suit,  and  such  an  admission  rendered  the  evi- 
deuce  objected  to  immaterial. 

There  is  no  suggestion  in  the  report  that  the 
settlement  was  not  reasonable  and  proper.  The 
bond  is  in  the  common  form  to  indemnify  and 
save  harmless  the  plaintiff  "of  and  from  all 
suits,  damagesand  costs  whatsoever,  whereuuto 
he  *  *  *  may  be  liable  or  obliged  by  law  to 
pay  to  any  person  or  perscms  by  reason  of  said 
attachment.  The  objection  to  including  coun 
sel  fees  in  the  sum  for  which  execution  is  to  is- 
sue is  put  solely  upon  the  ground  that  they  arc 
not  included  in  the  damages  and  costs  from 
which  the  defendants  are  to  save  the  plaintiff 
harmless.  The  principles  on  which  reasonable 
counsel  fees  are  excluded  or  jincluded  in  the 
damages  to  be  recorded,  when  there  is  no  ex- 
press contract  of  indemnity,  were  considered  in 
Westfidd  V.  Mayo,  13S  Mass.  100,  and  the  effect 
of  an  agreement  of  indemnity,  general  in  its 
terms,  was  considered  in  Howard  v.  Lotegrove 
L.  R.  6  Ex.  48.  See  Smith  v.  Compton,  8Bam. 
&  Ad.  184. 

It  has  been  said  that  "  the  law  measures  the 
expenses  incurred  in  the  management  of  a  suit 
by  the  taxable  costs"  {Reggio  v.  Bragaiotti,  7 
Cusb.  166, 170.  See  Senrp  T.  Davis,  128 
845,  81^;  but  that  these  expenses  exceed  the 
taxable  costs  is  now  notoriously  true.  It  was 
the  plaintiff's  duty  to  ascertain  and  determine 
whether  there  was  a  defense  to  the  suit,  and  to 
defend  it  if  there  was  a  defense,  and  to  employ 
counsel  for  that  purpose,  unless  Mrs.  Parker 
took  upon  herself  the  defense  of  the  sidt ;  and 
as  the  words  of  the  bond  are  "all  costs  whatso- 
ever" to  which  tbe  plaintiff  "mi^  be  liable,"  as 
well  as  the  costs  which  he  may  "be  obliged  by 
law  to  pay  to  any  person  or  penons,"  we  think 
that  they  may  be  construed  to  include  counsel 
fees  reasonably  incurred  in  the  defense  of  a  suit 
occadoned  by  the  attaehment 
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The  judgtneDt  is  aflSrmed,  and  execution  is 
to  issue  for  the  sum  aw&rded  by  the  Superior 
Court,  with  interest  from  the  date  of  the  award. 
See  New  Ilavm  dk  JT.  Co.  t.  Hayden,  117  Mass. 
48S. 

80  ordered. 


John  MILLER 
Timothy  SHAY. 

In  an  action  to  recover  for  sand  sold 

and  delivered,  evidence  on  the  part  of 
the  purchaser  to  show  how  much  sand 
was  used  with  eaeh  casb:  of  lime,  and  how 
many  casks  of  lime  were  used  in  maiting 
the  mortar,  and  that  all  the  sand  waa 
used  therefor,  ooupled  with  teetlmony  of 
experts  to  prove  that  the  quantity  of 
sand  oould  be  measured  in  such  manner, 
held  admissible  to  prove  the  quantity 
of  sand  furnished. 

(Worcester  Filed  October  28, 18M.> 

ON  defendant's  exceptions.  Sustained. 
Action  of  contract  to  recover  for  sand  sold 
and  delivered  to  defendant. 

The  facts  connected  with  the  question  pre- 
sented appear  in  the  mnnioo. 
Mr.  W.  A.  Gile.  for  defmdant. 
Meaer$.  T.  O.  Krat  and  0.*T.  Dewey,  for 
plaintiff: 

The  offer  of  the  defendant  was  not  to  show 
the  number  of  loads  of  sand  delivered,  except 
by  inference  from  certain  alleged  facts  that  were 
wholly  collateral  to  the  issue  and  which  were 
not  conceded  by  the  plaintiff.  The  issues  which 
the  defendant  proposed  to  maiutain  were:  (1) 
tlie  number  of  casks  of  lime  used  by  him ; 
<3)  the  amount  of  sand  used  with  each  cask ; 
<o)  the  amount  of  sand  that  would  ordinarily  be 
used  with  a  cask  of  lime.  These  issues  were  all 
collateral  and  the  plaintiff  would  not  be  called 
upon  to  be  ready  to  meet  them. 

Lake  v.  Clark,  97  Mass.  34tf:  Hamjigton  v. 
Bilker,  15  Qray.  538 ;  In^dete  v.  Northern  B, 
S.  7  Gray,  86  ;  Vale  v.  Butler,  111  Mass.  55  ; 
Zineoln  v.  Taunton  Copper  Mfg.  Co.  9  Allen, 
181,  187 :  Emerson  v.  J^eU  Go*  Light  Co.  3 
Allen,  417;  Ilunty.  Sanie,  8  Allen,  171;  Carter 
V.  Pryke,  1  Pesike,  N.  P.  C.  95. 

Whether  the  evidence  was  admissible  or  was 
too  remote  was  for  the  presiding  judge,  and  will 
not  be  revised  unlessenou^  facts  appear  in  the 
exceptions  to  show  that  the  ruling  was  errone- 
ous. 

Oorton  V.  HadmU,  9  Cush.  511 ;  Lateton  v. 
CAiiae.  108  Mass  341,  and  cases  cited;  Parmen- 
ter  V.  Cobumfi  Gray,  509;  Morriaeey  v.  Ingham, 
111  Mass.  68;  Lakev.  Clark,  supra. 

No  fact  necessary  to  form  the  connection  be- 
tween the  fact  offered  in  proof  and  the  point  in 
issue  can  he  inferred. 

Fmted  States  v.  Rm,  2  Otto,  281  (92  XT.  S. 
bk.  28,  L.  ed.  707). 

Field.  J. ,  delivered  the  opinion  of  the  court: 
We  understand  tliat  the  defendant,  in  order 
to  prove  the  quantity  of  sand  furnished  by  the 
plaintiff,  offered  to  show  by  the  men  who  made 
the  mortar  how  much  sand  was  used  wiUi  each 
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cask  of  lime,  and  how  many  casks  oflimewere 
used  in  making  the  mortar,  and  that  all  the 
sand  furnished  was  used  for  this  purpose.  This 
evidence  should  have  been  admitted.  The  de- 
fendant also  offered  the  evidence  of  experts  to 
show  "how  much  sand  is  used  with  a  cask  of 
lime  in  making  such  mortar  as  the  defendant 
used,  with  sand  fuznished  by  the  plaintiff,  do 
actual  count  being  made  or  kept  by  the  defend- 
ant otherwise."  If  the  sand  was  all  used  in 
making  mortar,  and  if  the  mortar  was  all  of  the 
same  or  a  similar  quality,  and  the  witnesses  had 
examined  the  mortar,  we  see  no  objection  to 
admitting  this  testimony,  provided  the  experts 
could  testify  that  the  quantihr  of  sand  could  be 
ascertt^ned  in  this  manner.  Acasemigfateasify 
be  supposed  in  which  no  account  had  been  kepi 
by  anybody  of  the  quantity  of  sand  used  in 
making  mortar,  and  all  the  evidence  on  each 
side  must  be  of  this  character,  if  any  evidence 
is  to  be  admitted. 
Exeeptiom  tuatained* 


COMMONWEALTH  of  Massachosetts 

V. 

Frank  DEXTRA. 

1.  The  exception  In  the  vt^tate  for  the 
olwervanee  of  the  Erf>rd'B  Du  (Pub. 
Stat.  chap.  98.  §  2)  of  **works  of  neces- 
sity or  charity"  has  no  reference  to  the 
first  offense  therein  named  of  keeping 
open  a  shop,  warehouse,  or  workhouse, 
but  refers  to  and  qualifies  only  the  sec- 
ond offense  of  doing  any  manner  of  la- 
bor, business,  or  work. 

2.  Keeping  open  a  shop  or  workhouse  on 
the  Lord's  Day  for  the  purpose  of  doing 
business  with  the  pubhc  indiscriminate- 
ly, is  an  offense  in  itself,  and  where  the 
complaint  allesed  that  defendant 
"kept  open  his  anop  on  the  Lord's  Day 
for  the  purpose  of  doing  business  there- 
in, namely,  cutting  hair  and  shaving 
beards,  the  same  not  being  works  of  ne- 
cessity or  charity,"— held,  that  the  ot- 
fense  was  fully  set  out  by^  omitting  the 
words  "the  same  not  being  works  of 
necessity  or  ch*rtty,**  and  the  same 
might  be  stricken  out  as  snrplnsmce. 

(Worcester  Filed  November  12, 1880.) 

ON  defendant's  exceptions.  Oterruled. 
Complaint  from  the  Central  District  Court 
of  Worcester  dated  July  28, 1886,  charging  ttie 
defendant.  Frank  Dextra,  with  the  crime  of 
keeping  open  his  shop  on  July  25, 1886,  the 
same  being  the  Lord's  Day,  for  the  purpose  of 
doing  busmess  therein,  to  wit:  cutting  hair  and 
shaving  beards,  the  same  not  being  works  of 
necessity  or  charity.  At  the  trial  in  the  sup^ 
rior  court  before  Blodxett,  J.,  tliere  was  evi- 
dence tending  to  show  Uiat  the  defendtmt  kept 
open  his  shop  on  the  day  alleged  from  8  o'clock 
in  the  momiog  until  12  o'clock  noon,  and 
shaved  the  beards  and  cut  the  hair  of  certain 
customers.  The  defendant  claimed  that  it  was 
a  (Question  for  the  jury  to  say  whether,  on  tbe 
evidence  introduced  Iq  the  case,  the  purpose  for 
which  the  shop  was  kept  open  was  a  work  of 
necessity  or  charity,  or  not. 
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The  court  ruled  that,  there  beinfl;  no  dispute 
•bout  the  facts,  the  question  whether  tlie  acts 
done  by  the  defendant  were  works  of  necessity 
or  chanty  wasaqoestion  of  law,  and  instructed 
the  jury  that  if  uie  defendant  kept  open  his 
shop  for  the  {rarpose  mentioned  in  the  com- 
plaint, namely,  to  cut  hair  and  shave  beards  for 
all  such  persons  as  might  make  application 
therefor,  the  defendant  should  be  convicted. 
The  jury  returned  a  verdict  of  guil^,  and  the 
defendant  allied  ezceptlonB. 

Mr.  4.  E.  Sullivu.  for  defendant: 

Br  a  wwk  of  "necessity"  Is  not  meant  a  pby- 
$Scu  and  absolute  necenity;  but  any  labor, 
business,  or  work  which  is  morally  fit  and 
proper  to  be  done  on  the  Lord's  Day,  under 
the  circnmstancefl  of  the  particular  case,  is  a 
work  of  necessity  within  the  statute  on  which 
the  above  complaint  is  fouoded. 

Flof^  V.  MiUbury.  4  Cuah.  348;  Common- 
leealt/t  v.  Knox,  6  Mass.  76. 

Mr.  EAg^r  J.  Shentuui.  AUy-Qen.,  for 
the  Commonwealth: 

Pub.  Stat.  chap.  88,  6  3,  provides  for  the 
punishment  of  two  distinct  offenses  as  viola* 
tions  of  the  Lord's  Day.  These  are:  (1)  keep- 
ing open  a  shop,  warehouse  or  workhouse;  (2) 
doing  any  manner  of  labor,  business,  or  work, 
except  works  of  necessity  or  charity. 

It  has  been  shown  that  keeping  open  shop 
for  public  use  is  an  offense  imder  the  statutes. 
The  complaint  charges  the  defendant  with  the 
commission  of  such  an  offense.  That  it  parti- 
cularizes as  to  the  kind  of  business  done  is  no 
objection,  nor  is  H  material.  Had  thatdescrip- 
wn  been  omitted,  the  complaint  would  have 
been  equally  sufficient  The  defendant  was 
propertr  convicted  of  unlawfully  keeping  open 
^p.  But  had  the  complaint  been  brought 
under  the  second  of  the  two  offenses  above 
shown,  the  question  of  whether  the  act  done 
was  one  of  necessity  or  charity  might  require 
attenUon.  In  Uie  present  case  that  exact  ques- 
tion did  not  arise. 

See  OommoTiKealth  v.  NtKle,  117  Mass.  143 ; 
Commonwealth  v.  /7a*,  122  Mass.  40;  Common- 
wmWi  V.  Wright,  12  Allen,  187;  Gommonteealth 
V.  Lynch,  8  Gray,  884;  Commonwealth  v.  Grow- 
ther,  117  Mass.  116;  Commonwealth  v.  Hyne- 
man,  101  Mass.  30;  Commonwealth  v.  CMim, 
2  Ciish.  556  ;  Common-wealth  v.  Harrison,  11 
Ofay.  808;  Commonwealth  v.  Jottdpn,  97  Mass, 
411;  Commonwealth  t.  Satt^aon,  97  Haas.  408; 
Mass.  Cr.  L.  (Heard)  p.  748. 

Cases  in  which  the  court  has  passed  upon 
the  question  of  what  are  or  are  not  "works  of 
necessity  or  charity"  are  as  follows: 

Commonwealth  v.  Knox,  6  Mass.  77(carrTing 
mail— was);  Commonwealth  v.  Knote,  S  Mass. 
77  (carrying  passenger — not);  Commonwealth 
V.  Jontdffn,  97  Mass.  4ll  (hoeing  garden— rot); 
Commonwealth  v.  Sampson,  97  Mass.  408  (gath- 
ering kelp— not);  Pearee  v.  Atwood.  18  Mass. 
841--945  (question  discussed) ;  Bosioorth  v. 
Swant^,  10  Met.  863  (burden  on  plaintiff) ; 
Flc^  V.  MiWmry,  4  Cush.  243  (repairing  high- 
way—was); Flaggy.  Millburp(raiG  as  to  moral 
fitness  laid  down);  Bennett  v.  Broeiktt  9  Allen, 
118  (making  will— was);  Jonet  t.  Andover,  10 
Allen,  18(can7ing  fredi  meat  to  noarket— not); 
Bamilton  t.  Awftm,  14  Allen.  470  (walking  for 
exercise— was);  StaiUon  v.  Metropi^itan  S.  B. 
Co.  14  Allen.  486  (traTeUing  to  collect  debt— 
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not);  Feital  r.  Metropoiitan  R.  B.  Go.  109  Mass. 
404  (traTelling  to  Spiritualists'  meeting— for 
lury);  MeGfraffi  v.  Merwin,  1 12  Mass.  467  fclear- 
ingout  wheel-pit — not);  Homey.  Meakin,  115 
Moss.  826  (attending  funeral  —  was) ;  Gor- 
man T.  Lowell,  117  Suss.  65  (getting  medicine 
—was);  Dot/te  y.  Lynn  A  B.  B.  N.  Co.  118 
Mass.  195  (visit  to  sick  friend — was);  Smith  v. 
Botton  A  M.  B.  B.  Co.  120  Mass.  492  (visit  to 
see  if  house  was  clean — not)  Croumany.Lyna, 
131  Mass.  801  (tninging  family  servant  home 
—was);  AldriOt  y.maeMone,X2»  Mass.  148 
(relief  of  rick  pauper— vras);  tkma  v.  Somer- 
viUe,  128  Mass.  694  (funeral — was;  contra,  ride 
afterwards);  Ptrkint  v.  CMaJumey,  181  Mass. 
546  (employing  pilot — was) ;  Bucher  v.  FUeh' 
burg  B.  B.  Co.  181  Mass.  166  (travelling  be- 
cause of  business — not);  WaUaee  v.  Memmaek 
Biver  Nat.  A  Ex.  Co.  184  Mass.  95  (sailing 
yBc\itr--noX);Dayy.Highland8t.B.\Z6  Mass.  Ill 

Sanninghorsecar— not);  Gronan  v.  Botton,  186 
ass.  fe4  (visit  sick — was.  See  181  Mass. 
156);  MeDonough  v.  Metropolitan  B.  B.  137 
Mass.  214  (riding  on  borsecar — was  not) ;  Bar- 
ker V.  Worcester,  189  Mass.  74  (wslking  for  ex- 
ercise and  social  call — was);  Bead  v.  Boston  <ft 
A.  B.  B.  140  Mass.  199  (running  cattle  train- 
not). 

This  exact  case  has  been  decided  at  least 
twice.  In  PhiUipt  v.  Inne$,  4  a.  &  F.  H.  L. 
Cas.  234,  it  was  held  that  shaving  and  hair 
cutting  were  not  works  of  necessitr.  Tfaesamc 
point  was  decided  in  Commonwealth  v.  Jaeobm, 
1  Leg.  Gaz.  Rep.  (Penn.)491. 

As  bearing  upon  the  point  of  whether  the 
question  is  one  of  law  for  the  court,  or  one 
which  should  be  decided  by  the  jury,  see— 

Davi*  V.  Somervitte,  138  Mass.  698  ;  Aldrieh 
V.  Blaelatone,  128  Mass.  148;  Perkins  v.  (/• 
Mahoney,  181  Mass.  646  ;  Hamilton  v.  Boston, 
14  Allen,  476;  Hom«y.  Meakin,  115  Mass.  829- 
881;  CommonweiMh  y.  Anthes,  6  Gray,  185  et 
teg. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

The  laws  of  the  Massachusetts  Colony  pro-, 
hibited  both  the  transaction  of  any  business  and 
the  indulgence  Id  diversions  on  the  Lord's  Dav. 
See  Rev.  Mass.  Col.  Laws  1672,  p.  132.  6y 
the  Province  Laws  of  1692,  1698,  chap.  23.  the 
justices  of  the  peace,  constables,  and  tything 
men  were  to  take  effectual  care  and  endeavor  to 
restrain  all  persons  from  "keeping  open  their 
shops  or  following  their  secular  vocations  and 
recreations  in  the  evening  preceding  the  Lord's 
Day,  or  on  any  part  of  said  day  or  evening." 
The  Act  made  no  reference  to  works  of  neces- 
rity  or  charity,  as  limiting  the  prohibition  of 
the  statute. 

In  the  Province  Laws  of  1760, 1761,  chap.  20, 
the  several  Acts  then  in  force  relating  to  the  ob- 
servance of  the  Lord's  Day  were  repealed,  and 
more  effectual  provision  was  made  for  the  due 
observ&Dceof  theday:  Section  3  enacted  "that 
DO  person  whatever  shall  keep  open  their  shops, 
warehouses,  or  workhouses,  nor  shall  upon  the 
land  or  water  do  or  exercise  any  labor,  busi- 
ness, or  work  of  their  ordinary  culing.  nor  any 
sport,  game,  play,  or  recreation  on  the  Lord's 
Day.  or  any  p»t  thereof  (works  of  necessity 
and  charity  only  excepted)  upon  pain,"  etc. 
Section  0  of  Oie  same  chapter  provided  "  that 
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no  person  shall  keep  open  any  shop,  wanhoase, 
or  workhouse,  or  have  or  sell  any  provisions  Id 
the  streetH  or  lanes  of  any  town  or  district,  or 
be  present  at  any  concert  of  music,  dancing,  or 
other  public  diversion,  on  the  evening  next  pre- 
ceding the  Lord's  Day,  on  pain."  etc.  In  this 
section  there  is  no  exception;  the  prohibilion  is 
made  absolute  as  to  keeping  open  shops,  ware- 
houses, and  workhouses  on  Saturdai>'  evenings. 
It  was  not  contended  that  the  evening  preced- 
ing th^Lord's  Day  was  more  sacred  than  the 
time  called  in  some  of  these  statutes  the  "Chris- 
tian Sabbath."  The  preamble  to  g  9recites  the 
reason  of  its  enactment  as  follows:  "And 
whereas  many  persons  are  of  tbe  opinion  that ; 
the  Sabbath,  a  time  of  religious  rest,  begins  on 
Saturday  evenings;  therefore  to  prevent  all  un- 
necessary disturbance  of  persons  of  such  opin- 
ion, as  well  as  to  encourage  in  all  others  a  due 
and  seasonable  preparation  for  the  religious 
duties  of  the  Lord's  Day;"  be  it  enacted,  etc. 

Looking  at  the  two  sections  together,  it  would 
seem  that  the  exception  of  works  of  necessity 
and  charity  did  not  refer  to  keeping  shops  open 
on  the  Lord's  Day,  but  that  it  was  limited,  hi 
accordance  with  its  own  language,  to  work  sad 
labor.  If  tbe  qualification  m  t$  3  extended  to 
keeping  open  shops  on  the  Lord's  Day,  we 
should  expect  to  find  the  same  qualifications  in 
§  9,  as  to  keeping  open  shops  on  Saturday  eve- 
nings. Not  finding  it  in  §  9,  the  inference  is 
strong  that  the  phrase  "woi^aof  necessity  and 
charity"  was  not  intended  to  qualify  or  refer  to 
keeping  open  shops  in  §  2. 

llie  proviejons  of  ^  2  remained  unchanged 
until  after  tbe  adoption  of  the  Massachusetts 
Constitution.  In  Statutes  1791,  chap.  58,  g  I, 
itwasenacted  "that  no  person  or  persons  wliat- 
ever  shall  keep  open  his,  her,  or  their  shop, 
warehouse,  or  workhouse,  nor  shall,  upon  land 
or  water,  do  amr  mannn  of  labor.  buaiDesa,  or 
work  (works  of^  necessity  and  charity  alone  ex- 
cepted)." 

In  Rev.  Stat.  chap.  50,  ^  1;  Gen.  Stat.  chap. 
84,  1,  and  Pub.  Stat.  chap.  98,  ^  3,  the  pro- 
hibition was  enacted  in  sutwtantially  the  same 
language  and  manner.  In  the  several  statutes 
in  force  under  the  Colony,  Province  and  the 
Constitution  there  is  nothing  to  indicate  that 
there  was  any  law  which  provided  that  shops, 
warehouses,  or  workhouses  were  to  be  kept 
open  on  the  Lord's  Day  for  the  transaction  of 
ordinary  business.  There  is  no  statute  during 
thta«j  periods  from  which  we  can  infer  that  the 
exception  as  to  works  of  necessity  and  charity 
extended  to  the  keeping  open  of  shops,  ware- 
houses and  workhouses  for  the  purpose  of 
transacting  business  on  the  Lord's  Day. 

The  statute  under  which  this  complaint  was 
drawn  is  as  follows:  "  Whoever  on  the  Lord's 
Day  keeps  open  his  shop,  warehouse,  or  work- 
house, or  does  any  manner  of  labor,  business, 
or  work,  except  works  of  necessity  and  char- 
ity." Pub.  Stat.  chap.  98  g  S. 
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This  portion  of  the  section  provides  for  the 
punishment  of  two  distinct  and  separate  offen- 
ses; viz.:  (1)  keeping  open  a  shop,  warehouse, 
or  workhouse  on  tbe  Lord's  Day:  (2)  doing  any 
manner  of  labor,  business,  or  work  on  that  day, 
except  works  of  necessity  or  charity.  Ctm- 
numtrealth  v.  Hag,  123  Mass.  40. 

Section  2,  in  that  part  of  it  which  is  quoted, 
is  in  8ub8taiH»  the  same  as  those  prerioudy  en- 
acted under  the  Province,  and  since  the  accept- 
ance of  the  Constitution.  The  exception  in 
each  statute,  save  that  of  1760, 1761,  follows  the 
words  "doing  any  manner  of  labor,  business, 
or  work,"  and  qualifies  them.  The  pbraae.  "ei- 
;  cept  works  of  necessity  or  charity.'  has  no  ref- 
erence to  the  first  offense  of  keeping  open  a  shop, 
warehouse,  or  workhouse,  and  qualifies  only 
the  second  offense  of  '  'doing  any  manner  tft  la- 
bor, business,  or  work."  Oommonioei^th  v. 
A'oflfc,  117  Mass.  143. 

The  object  of  this  statute,  and  of  each  of  the 
preceding  statutes,  was  to  prohibit  the  opening 
of  shops  and  warehouses  on  the  Lord's  Day, 
for  the  purpose  of  the  transaction  of  tbe  onU- 
nary  business  carried  on  during  the  we^. 
Vommomnealih  v.  CoUina,  fS  Cush.  556. 

Keeping  open  a  shop  or  workhouse  on  the 
Lord's  Day,  for  tbe  purpose  of  doing  budness 
with  tbe  public  indiscriminately,  is  an  offense 
in  itself.  Tbe  Legislature  intended  by  this  stat- 
ute to  keep  tbe  ordinair  places  of  traflSc,  busi- 
ness, and  work  closed  on  this  day,  so  that 
persons  who  desire  to  relax  from  labor  and  busi- 
ness, and  attend  to  private  and  public  worship, 
might  not  be  disturbed  by  those  who  chose  to 
pursue  their  worldly  business  and  avocations  in 
open  shops.  This  statute  is  substantially 
the  same  as  that  enacted  in  Stat.  1791,  chap. 
58. 

The  preamble  to  that  statute  sets  forth  at 
length  me  reasons  of  its  passage,  and  is  applica- 
ble to  the  statute  now  In  force,  as  well  as  to  tbe 

several  laws  enacted  upon  this  subject  since 
that  time. 

Tbe  complaint  alleges  that  the  defendant  kept 
open  his  shop  on  the  Lord's  Day  "for  the  pur- 
pose of  doing  business  therein,  namely,  cutting 
hair  and  shaving  beards,  the  same  not  being 
works  of  necessity  or  charity."  Tbe  offense  is 
fully  set  out  by  omitting  the  words,  "the  same 
not  being  works  of  necosity  or  charity." 
Tbey  can  therefore  be  stricken  out  as  surplus- 
age, and  tbe  complaint  will  be  complete. 

We  are  not  called  upon  to  pass  on  the  ques- 
tion whether  it  is  a  work  of  necessity  to  cat 
hair  and  shave  beards  on  the  Lord's  Day.  This 
question  does  not  arise  in  the  present  case.  We 
construe  the  statute  to  mean  that  the  law  pro- 
hibits the  keeping  open  a  shop,  warehouse,  or 
workhouse,  for  the  purpose  of  doing  business 
therein,  on  the  Lord's  Day;  and  that  it  is  im 
material  what  that  business  maybe. 
Mrceptiimt  overruied. 
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STATE  of  Rhode  Island 

r. 

Jobn  8.  DUGGAN. 

1.  Pleaa  in  abatement  for  mere  defects 
in  the  constitution  of  ^and  Juries  are 
not  favored.  Such  pleas,  if  they  do  not 
allege  in  what  regard  the  persons  named 
as  grand  jurors  are  not  qualified  to 
serve,  are  not  good. 

S.  The  duty  to  draw  grand  and  petit  Ju- 
rors required  of  the  citv  of  Newport  be- 
longs to  the  board  of  aidermen  of  that 
city. 

(ProvWenoo  Decided  October  23,  1886.) 

ON  demurrer  to  pleas  in  abatement  to  Indict- 
ment. Suttaintd. 
The  quesUons  raised  are  set  forth  in  the  opin- 
ion. 

Mr.  Edwin  Hetealf*  Aity-Qen.,  for  the 
State. 

Mr.  Charles  Acton  Ives,  with  Mr.  Wil- 
liam P.  Sheffield.  Jr.,  for  defendant; 

I.  A  fundfunectal  principle  of  American 
constitutions  is  the  equality  of  all  men  before 
the  law;  and  any  law  which  violates  this  prin- 
ciple is  unconstitutional  and  void. 

Magna  Charts,  cap.  XXIX;  R.  I.  Const, 
art.  1,  ^  3;  art.  1.  g  10. 

Equality-  of  rights,  privllegea,  and  capacities 
unquestionably  should  be  the  aim  of  the  law. 

Cooley,  Const.  Lim.  486. 

This  is  a  "fundamental  maxim  of  govern- 
ment.  Special  privileges  are  always  obnoxious, 
«nd  discriminations  against  persona  or  classes 
are  still  more  so." 

Id.  484,  487;  Locke,  Civil  Gov.  §  142;  Lmin 
V.  TTeW,  3  Me.  326,  336;  Durham  v.  Leteistmi, 
4  Me,  140;  Holden  v.  James,  II  Mass.  896,  404; 
Piequei,  Appdlant,  5  Pick.  65;  Vamant  v. 
Woildell,  3  Yerg.  S60;  Wally'a  J7eir»  v.  Ken- 
nedy, 2  Yerg.554;S.  a  24  Am.  Dec.  5X1;  Bank 
V.  Cooper.  2 TerK.  699;  S.  C.  24  Am.  Dec.  517, 
633;  (Mcer  v.  Young,  5  Yerg.  320;  Budd  v. 
Stale,  S  Humph.  438;  State  v.  Dvffif,  7  Nev. 
349;  MIU  v.  ^ate,  42  AU.  625;  £hrin^t  App. 
16  Pa.  St.  256;  S.  C.  55  Am.  Dec.  489;  Ward 
V.  Flood,  48  Cat.  86  ;  2  Story.vConst.  4th  ed. 

1938,  1929  ei  teq.;  14th  Amend,  to  Const. 
U.  ».  £l. 

In  amrmance  of  the  principle  of  equality  be- 
fore the  law,  as  set  forth  in  the  Fourteenth 
Amendment,  are  the  following  cases: 

live  Btoek,  etc.  A»»o.  v.  Creacent  Gity,  etc.  Co. 
1  Abb.  (C.  &  D.  C.)  888;  Slaughter  Bouse  Vasee, 
16  Wall.  36;_(83  U.  8.  bk.  21 ,  L.  ed.  394);  Strau- 
der  V.  West  Virginia,  100  U.  8.  803  (Bk.  26,  L. 
«d.  664);  Virginia  v.  Rivet,  100  U.  8.  818  (Bk. 
25,  L.  ed.  667);  Ex  parte  Virginia,  100  U.  8. 
839, 846  (Bk.  25,  L.  ed.  676),  Ho  Ah  Kok  v. 
nan,  6  Sawyer,  562,  and  notes;  Pace  v.  Alabor 
ma,  106  U.S.  583 (Bk.  37.  L.  ed.  207). 

II.  The  new  prohibitory  law  provides  one 

EuDtshment  for  pharmacists  who  illegally  sell 
itoxicating  liquor  either  to  minors  or  to  others 
(S  5),  and  different  punishments  for  whomso- 
ever  else  that  sells  to  minors  (g  7),  or  to  others 
<S8). 

B.I. 


SecHon  S  of  the  law  provides  that  pharma- 
cists may  sell  intoxicating  liquors  "for  artistic, 
and  mechanical,  and  medicinal  purposes  only, 
and  not  to  be  drunk  on  the  premises  of  the  sel- 
ler," and  that  no  such  liquors  shall  be  sold  to  a 
minor  except  as  provided  by  4. 

Here  Is  a  clear  attempt  on  the  part  of  the 
Legislature  to  enact  class  legislation,  to  dia- 
criminate  between  individuals  in  a  communis 
in  the  punishment  to  be  inflicted  for  the  same 
offeose:  and  all  of  these  sections  are  therefore 
unconstitutional  and  void. 

Neither  will  the  sections  bear  the  construe- 
tion  that  the  penalty  in  g  6  was  Intended  to  be 
cumulative. 

III.  Section  15  is  unconstitutional  because  it 
is  an  attempt  to  deprive  accused  persons  of  the 
right  "to  be  informed  of  the  nature  and  cause 
of  the  accusation  against  them." 

In  the  cases  ^ntinat  the  defendant  for  keep- 
ing, the  complaints  also  contain  the  words  "to 
be  used  as  a  beverage;"  but  it  is  submitted  that 
these  words  may  apply  to  offenses  imder  either 
of  3,  4,  7  or  *8,  and.  hence  these  complaints 
are  bad  in  themselves. 

mate  V.  Learned,  47  Me.  426;  United  Statet 
V.  Millt.  7  Pet.  138,  142  (32  U.  S.  bk.  8,  L.  ed. 
636);  ITnited  States  v.  Cook,  17  Wall.  168,  174 
(84  U.  8.  bk.  21,  L.  ed.  638);  (Tnited  Statet  v. 
Cruikehank,  93  U.  S.  642.  668  (Bk.  28,  L.  ed. 
588). 

Nor  will  the  averment  that  the  act  was  un- 
lawful, or  eon^aformam  etatuti,  cure  the  de- 
fect. 

I^opte  V.  Martin,  52  Cal,  301;  2  Hale,  170; 
Rex  V.  Jukes,  8  T.  R.  586;  Com.  Dig.  I^or- 
mation,  D,  3;  Bacon's  Abr.  Indictment,  G,  1; 
Rex  V.  Borne,  Cowp.  683;  Whart.  Cr.  PI.  §§ 
151,  152  et»^. 

IV.  Section  16  is  unconstitutional  because  it 
violates  the  constitutional  guaranty  of  the  pre- 
sumption of  the  innocence  of  accused  persons, 
declaring,  as  this  section  does,  that  proof  of  an 
act  in  itself  lawful  shall  be  evidence  that  the 
act  was  unlawful. 

Where  it  is  a  particular  fact  or  circumstance 
which  makes  an  act  unlawful,  that  fact  must 
be  averred  and  proved. 

Cases  last  above  cited,  and  State  v.  Paul,  6 
R.  I.  185;  suae  V.  Beewiek,  18  R.  1.  211;  StaU 
V.  Biggins,  Id.  880;  SttUe  v.  MOior,  Id.  666. 

V.  Sections  5,  7,  8,  16  and  16  being  uncon- 
stitutional, the  whole  chapter,  deprived  of 
these  provisions,  must  fall. 

Virginia  Coupon  Cases,  114  U.  8.  269.  804. 
80S  (Bk.  29.  L.  ed.  185);  Commonwealth  v. 
Hitdtinge,  6  Gh-ay,  482,  485;  Allen  v.  Louia- 
iana,  106  U.  8.  80.  88,  84  (Bk.  26,  L.  ed.  818); 
Warren  v.  Mayor  of  Charleston,  2  Gray.  84; 
State  V.  Tonks,  Index  Y.  R.  I.  69  (2  New  Eng. 
Rep.  892);  State  v.  Clark,  Id.  70  (2  New  Eng. 
Rep.  891). 

The  vital  sections  are  §t;  1,  8  and  9.  These 
are  the  only  sections  which  give  effect  to  the 
prohibitory  amendment.  Without  them  the 
law  is  nugatory. 

I>arfee(  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  defendant  pleads  three  pleas  in  abate- 
ment to  the  indictment.  The  first  plea  is  "  be- 
cause one  of  the  grand  Jurors  who  participated 
in  the  deliberations  of  the  grand  jury  which 
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has  found  said  Indictniait,  and  who  was  drawn 

by  the  town  council  of  the  town  of  New  Shore- 
ham  to  serve  on  said  grand  jury,  to  wii,  Ben- 
jamin S.  Babcock,  was  not,  at  Uie  time  be  was 
drawn  as  aforesaid,  qualified  to  vote  upon  an^ 
proposition  to  Impose  a  tax  or  for  the  expendi- 
ture of  monev  in  said  New  Bboreham."  The 
second  plea  pleaded  by  express  leave  is  to  the 
same  effect,  except  that  it  applies  to  Isaac  A. 
Hart,  drawn  as  grand  juror  by  the  town  cotm- 
cil  of  the  town  of  Tiverton.  The  third  plea 
pleaded  by  express  leave  is  that  "one  of  the 
jrrand  jurors  who  participated  in  the  delibera- 
tions 01  the  grand  jury  which  has  found  said 
Indictment,  to  wit,  Benjamin  Hall,  Jr.,  was 
Dotdnwn  to  serre  upon  said  grand  juiyt^the 
town  council  ot  any  of  Uie  towns  wi^in  and 
for  said  county  of  Newport,  nor  b^  the  city 
council  of  the  city  of  Newport  in  said  county, 
nor  was  the  said  Hall  summoned  to  serve  on 
said  grand  jury  by  writ  of  venire  issuing  out  of 
this  nonorable  court,  nor  was  the  said  Hall  upon 
said  jury  by_  virtue  of  any  legal  process  what- 
soever, but  improperly  intruded  himself  upon 
■aid  Jury  and  its  deliberations."  The  State  de- 
murs to  the  pleas. 

The  ground  of  demurrer  to  the  first  two  pleas 
is  that  they  are  too  general,  in  that  they  do 
not  allege  m  what  regard  the  persons  named 
are  not  qualified,  and  because  the;f  may  Involve 
simply  a  question  of  law.  We  think  the  ohjec< 
tion  is  valid  for  both  reasons.  "  Every  spedal 
plea/'  says  Gk>uld,  "in  which  matter  of  fact 
and  matter  of  law  are  so  blended  that  they 
cannot  be  separated,  is  ill."  Gould,  PI.  chap. 
6,§J>7. 

If  the  defendant  had  pleaded  that  the  persons 
named  were  not  duly  qualified  to  serve  as  grand 
jurors,  without  more,  there  could  be  no  doubt 
that  the  pteas  would  be  bad,  because  they 
would  blend  matter  of  fact  and  matter  of  law 
iudistinguisbably  together.  If  said  pleas  were 
traversed,  it  might  happen  on  trial  that  the  de- 
fendant could  prove  nothing  in  support  of  tbem 
which  the  State  would  not  be  ready  to  admit; 
the  only  question  being  a  question  of  law.  i.  e. , 
whether  the  persons  named  were  not  qualified 
in  spite  of  what  was  proved.  Are  the  pleas 
which  have  actually  been  pleaded  any  better? 
Our  stetute  (Pub.  Slat.  chap.  200,  g  1)  provides 
Utalt,  subject  to  certain  exemptions,  "all  per- 
sons who  are  qualified  to  vote  upon  any  prop- 
osition to  impose  a  tax.  or  for  the  expenditure 
of  money,  shall  be  liable  to  serve  as  jurors." 
In  State  v.  Datit,  12  R.  I.  492,  this  court  de- 
cided that  no  person  is  qualified  to  serve  as  a 
Juror  unless  he  is  qualified  to  vote  as  aforesaid. 
Qualification  for  the  one  purpose  is  qualification 
for  the  other,  and  lack  of  it  for  the  one  pur- 
pose is  lack  of  it  for  the  other;  and  therefore  to 
plead  that  a  person  who  has  acted  as  a  grand 
juror  was  not  qualified  to  vote  on  any  propo- 
sition to  Impose  a  tax  or  for  the  expenditure  of 
money  in  his  town  is  only  to  plead,  in  another 
form  of  words,  that  he  was  not  qualified  to 
serve  as  a  juror.  The  right  to  vote  on  a  prop- 
osition to  impose  a  tex,  or  for  the  expenditure 
of  money,  is  determined  by  the  Constitution, 
and  depends,  not  on  any  single  fact,  but  on  a 
number  of  facts  concurring  together.  If  any 
one  of  these  facts  is  lacKing,  the  right  to 
vote  will  not  exist.  The  defendant  therefore 
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can  support  his  plea  by  proving  that  some  one 
of  said  facta  la  lacking,  and  the  prosecutifm 
can  never  learn  from  the  plea  whi(^  one  he  la 
going  to  tiT  to  prove  is  lacking,  though  it  is  one 
of  the  chief  purposes  of  special  pleading  to 
elicit  such  information.  Or  it  may  be  that  the 
defendant  has  not  correctly  construed'the  Con- 
stitution, and  is  going  to  prove  the  lack  of  some 
fact  which  is  unneceesaiy,  or  the  necessity  of 
which  is  disputed,  when.  If  the  lack  were  spe- 
cifically alleged,  theprosecutlon.insteadof  trav- 
ersing the  plea,  could  demur  to  It.  Ttiat  such 
legal  questions  may  arise,  see  State  y.  Matonev, 
13R.  I.  261.  See  also  AwMmum  Fofar*,  1» 
R.  I.  787. 

We  know  <tf  no  reason  whidi  would  avail 
for  holding  the  first  and  second  pleas  bad  if 
they  simply  alleged  that  the  persons  named  in 
them  were  not  qualified  to  serve  as  grand  Jurors; 
which  is  not  equally  valid  for  holding  them  to 
be  had  as  framed.  In  Harden  v.  State,  22  Ind. 
847,  the  accused  pleaded  in  abatement  that  the 
grand  jurors  were  not  "  repnteble  fredoldera 
or  householders  of  the  county  of  Clark,  and 
taxable  therein."  The  court  held  the  pl^  bad 
(1)  because,  whether  they  were  reputable  waa 
only  a  question  for  the  persons  selecting  them; 
and  (2)  because,  disregarding  that,  the  ^ea  waa 
too  uncertain  as  to  the  particular  disqualifica- 
tion intended  to  he  relied  upon.  In  iVMrt  V. 
State,  10  Neb.  898,  the  plea  waa  that  the  grand 
Jury  that  found  said  indictment  waa  not  l^aUy 
chosen  and  impaneled.  Held  bad  on  demur- 
rer. The  court  says,  "The  plea  should  have 
pointed  out  wherein  the  grand  ju^  were  not 
legally  chosen  and  impanieled."  To  the  same 
effect,  Baldicin  v.  State,  12  Neb.  61;  Brennan 
V.  People,  15  111.  611. 

In  I>ffer  v.  State,  11  Lea  (Tenn.),  608.  the 
court  says:  "  The  plea  does  aver  broadly  that 
the  fnand  jurors  were  not  legally  etected,  im- 
paneled and  sworn,  which  is  only  the  averment 
of  a  conclusion,  not  of  facts  from  which  the 
court  may  draw  its  own  conclusion."  We  do 
not  see  that  the  pleas  in  these  cases  were  any 
ntore  objectionable  than  the  pleas  here  inter- 
posed. It  is  tnie  that  pleas  like  the  defendant's 
first  and  second  pleas  nave  been  sustained  by 
thiscourt  in  previous  cases;  butlnthese  cases  the 
question  as  to  their  sufficiency  In  this  respect 
was  not  raised.  The  closing  remark  of  the 
court  in  State  v.  Datit,  12  R.  1. 402.  related  to 
another  point,  as  will  be  aeen  1^  reference  to 
the  case  there  cited. 

The  ground  of  demurrer  to  the  third  plea  is. 
that  it  does  not  negative  the  possibility  that 
Benjamin  Hall,  Jr.,  waa  leipdly  drawn  as 
grand  Juror,  since  It  Is  the  duty,  not  of  the  dty 
council  of  the  city  of  Newport,  but  of  the  boertl 
of  aldermen  of  said  city,  to  draw  the  grand  and 
petit  jurors  required  of  it.  We  think  the  duty 
belongs  to  the  board  of  aldermen,  and  conse- 
quently that  the  demurrer  is  good.  The  cer- 
tainty required  of  pleas  in  abatement  is  extreme. 
In  the  language  of  the  old  books,  they  must  be 
certain  "to  a  certain  intent  In  every  particular." 
They  must  leave  "  on  the  one  hand,  nothing  to 
be  supplied  by  intendment  or  construction,  and 
on  the  other,  no  supposable  special  answer  un- 
obviated."  Gould,  PI.  chap.  8,  §  57;  State  v. 
Bryant,  10  Yerg.  (Tenn.)  527;  StaU-  v.  Ward, 
64  Me.  M5;  United  Statet  v.  Wiiliama,  1  Dill. 
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485;  (yOannett  t.  Regina,  11  Clark  &  FId.  155; 
OommonveaWt  v.  TTiom^^n,  4  Leigh,  667;  Ward 
T.  State,  48  Ind.  389.  The  third  plea  does  oot 
satisfy  this  requirement.  The  defendant  moves 
for  leave  to  amend  the  pleas  if  they  are  found 
faulty,  Aasuming  that  we  have  power  to  al- 
low the  amendment,  we  are  not  satisfied  that 
we  ought  to  allow  it.  Pleas  in  abatement  for 
mere  defects  in  the  constitution  of  the  grand 
jury  are  generally  interposed  for  delay  and  are 
not  favored.  The  defendant,  if  innocent,  can 
defend  himself  as  easily  under  this  in^ctmcDt 
M  under  another  for  the  same  offense. 
JSnnumr  w^itud  and  pleat  owrrvitd. 


STATE  of  Bhode  Island 

V. 

Catherine  DUGGAN.* 

1.  Pab.  h&yra,  chap.  S96,  ^  8,  in  regard  to 
■ales  of  intoxicating  liquor,  Ib  not  in 
conflict  with  the  Constitution  of  this 
State  nor  of  thfe  United  States. 

3.  A  eumnlative  penalty  ie  in  the  discre- 
tion of  the  Legislature. 

8.  In  complaints  for  selling  liquor  to  be 
used  as  a  beverage,  authority  to  sell  for 
other  purposes  need  not  be  negatived. 

(Newport  Deluded  October  18,  1888.) 

COMPLAINTS  for  sales  of  intoxicating  11 
'  Quors.    Bemandedfor  aententx. 
J^.  EAwSa  Metoalf;  Atty-Oen.  for  the 
State. 

Mr.  CImrles  Acton  Ives,  for  defendant 

Stiness.  J.,  delivered  the  opinion  of  the 
court: 

Two  complaints  are  brought  before  us,  char- 
sing  Catherme  Duggan  with  sales  of  intozicat- 
liquor,  under  ^b.  Laws,  chap.  596,  g  8. 
The  defendant  moved  to  quash  the  complaints 
in  the  district  court  upon  the  ground  that  the 
Act  is  in  conflict  with  the  Constitution  of  the 
State  and  of  the  United  States,  whereupon 
they  are  certifled  to  this  court.  The  defendant 
■p^nflcally  sets  forth  that  ^t;  8  and  15  are  un- 
constitutional. She  does  not  say  what  particu- 
lar clause  of  either  Constitution  is  violated  bv 
the  law,  but  it  is  urged  in  argument  that  it  is 
in  conflict  with  the  declarations  in  our  Consti- 
tution that  "all  laws  should  he  made  for  the 

rd  of  the  whole,  "and  "that  no  person  ^ould 
deprived  of  life,  liberty,  or  property  unless 
by  the  jud^ent  of  bis  peers  or  the  law  of  the 
luid."  It  IS  contended  that  §  6,  bv  prescribing 
for  pharmacists  violating  3  ana  4  a  penalty 
different  from  that  contained  in  ^  8,  is  legiala- 
tion  in  favor  of  a  class,  which,  in  consequence, 
makes  the  penalty  of  §  8  unequal  as  to  others, 
and  contrary  to  the  "taw  of  the  land,"  as  that 

{ihrase  is  understood  injudicial  construction, 
n  other  words,  it  is  claimed  that  there  is,  in 
the  Act,  an  attempt  at  class  legislation,  which 
vitiates  the  entire  law.  Sevei^  cases  are  cited 
to  show  that  laws  which  undertake  to  give 
■fecial  privil^es  oontrary  to  the  "law  of  the 
Had"  are  unconstitutional.    It  is  to  be  re- 
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marked,  however,  that  the  cases  cited  are  mainly 
those  where  Acts  have  been  passed  to  apply  to 
individual  cases,  contrary  to  a  ^neral  law;  e. 
g.,  granting  an  appeal  in  special  case  {Leteit 
V.  WM,  8  Me.  SSiS);  review  in  a  particular  suit 
(4  Me.  140);  dismissing  Indian  reservation  cases 
when  prosecuted  for  use  of  another  {WaUy't 
Heirt  v.  Kennedy,  2  Terg.  554);  creating  spe- 
cial court  for  special  cases,  without  appeal  and 
trial  by  Jury  {Bank  v.  Cooper,  2  Yerg.  599);  al- 
lowing prosecution  of  claim  of  deceasedperBon 
without  letters  of  administration  {Officer  v. 
Toung,  5  Yerg.  9)S0);  directing  sale  of  property 
against  the  will  and  consent  of  party  in  inter- 
est {B}rmne'»  App.  16  Pa  St.  256);  suspending 
Statute  of  Limitations  in  special  case  {Holden 
V.  James,  11  Masa  896).  In  Ho  Ah  Koio  v. 
Nunan,  5  Sawyer,  552,  specially  relied  on  by 
the  defendants,  the  point  decided  was  that  the 
Board  of  Supervisors  of  San  Francisco  had  no 
authority  over  the  sanltair  condition  of  the 
county  jail;  hence  an  ordinance  requiring  a 
prisoner's  hair  to  be  clipped,  whether  as  an  ad- 
ditional penalty  or  a  sanitary  regulation,  was 
an  excess  of  authority.  In  Buad  t.  &aU,  8 
Humph.  488,  the  indicbnent  was  held  to  be  In- 
sufficient, the  court  adding  that  if  the  offense 
bad  been  properly  charged,  an  act  making  it  a 
felony  for  an  officer  or  servant  of  a  particular 
bank  to  embezzle  its  funds,  and  which  did  not 
apply  to  the  officers  and  servants  of  all  banking 
corporations,  would  be  unconstitutional.  The 
case  of  Sitate  v.  Stoutmeyer,  7  Nev.  842,  involved 
an  Act  ezf^uding  negroes  from  public  schools, 
which  was,  to  that  extent,  held  to  be  in  conflict 
with  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States.  In  the  remain- 
ing cases  cited,  the  Acts  considered  were  held 
not  to  be  unconstitutional.  Very  instructive 
remarks  are  found  in  many  of  tbeoptnions,  but 
we  fail  to  find  among  them  a  case  umilar  to  or 
decisive  of  the  question  before  us;  and  we  do 
not  know  of  any  case  which  decides  that,  in  a 

{)enal  statute,  there  may  not  be  special  regu- 
ations  for  particular  trades.  Nor  is  it  neces- 
sary, in  our  view  of  the  case,  that  we  should. 
The  defendant's  contention  rests  solely  upon 
the  ground  that  the  penalty  upon  pharmacists 
is  distinct  and  exclusive,  and  that  they  are 
thereby  exempted  from  the  provisions  of  ^  8. 
If  they  are  not  thus  exempted,  there  is  no  dis- 
crimination against  the  defendant,  and  the 
question  of  the  constitutionality  of  ^  6  does  not 
arise  until  a  case  \s  brought  under  it.  The  un- 
derlying and  controlling  question  then  is, 
whether  the  penalty  in  ^  5  is  distinct  and  con- 
clusive, or  whether  it  is  cumulative.  If  it  is 
cumulative,  it  may  be  void  as  to  those  upon 
whom  it  bears  unequally,  without  affecting  %  8, 
which  is  general  and  equal.  The  two  sections 
are  not  so  interwoven  that  they  cannot  be  sep- 
arated. If  S  5  be  cumulative,  we  do  not  need 
to  say  what  its  effect  upon  the  law  would  be  if 
it  were  otherwise.  It  Is  an  elementary  propo- 
sition that  courts  only  determine,  by  construc- 
tion, the  scope  and  Intent  of  a  law  when  the 
law  Itself  is  ambiguous  or  doubtful.  If  a  law 
is  plain,  and  within  the  legislative  power.  It 
declares  itself,  and  nothing  is  left  for  interpre- 
tation. It  is  as  binding  upon  the  court  as  upon 
every  citizen.  To  allow  a  court  in  such  a  case 
to  say  that  the  law  must  mean  something  dif- 
ferent from  the  common  import  of  its  language, 
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because  the  court  may  think  that  its  penalties 
are  unwise  or  barsh,  would  make  the  judicial 
superior  to  the  legislative  braucb  of  the  govern- 
ment, and  practically  invest  it  with  the  law- 
making power.  I'he  remedy  for  a  harsh  law 
is  not  m  interpretation,  but  in  amendment  or 
repeal.  It  is  also  an  elementary  rule  that  in 
the  interpretation  of  statutes  a  court  must  look 
to  the  language  of  the  law.  If  this  be  plain,  it 
must  he  :Mllowed;  and  in  doing  this  the  court 
does  not  assume  that  the  Legislature  meant  to 
enact  incongruotis  and  repugnant  provisions. 

The  langua^  of  ^  8  is  so  general  and  direct 
that  we  can  neither  disregard  it  nor  sav  that  it 
is  so  ambiguous  as  to  need  interpretation.  It 
is:  "  If  any  person  shall  sell  *  *  *  in  viola- 
tion of  any  of  the  provisions  of  this  Act."  This 
is  broad  enough  to  include,  and  by  its  terms 
does  include,  pharmacists  and  everybody  else 
who  shall  violate  the  Act  in  any  way.  It  con- 
tains  no  exception.  If  we  were  to  say  that  it 
does  not  include  pharmacists,  we  should  import 
an  exception  into  the  section  contrary  to  its 
terms.  We  should  turn  aside  from  its  broad 
terms  to  follow  a  conjecture  or  assumption  that 
the  Legislature  must  have  intended  an  excep- 
tion, from  the  fact  that  another  punishment  is 
provided  for  pharmacists  who  violate  the  Act. 
The  Legislature  expresses  its  meaning  by  the 
words  of  the  law,  and  when  it  says,  "If  any 
person  shall  sell  in  violation  of  any  of  the  pro- 
visions of  this  Act,"  we  cannot  suppose  it  in- 
tended to  exclude  pharmacists.  It  is  not 
claimed  that  this  language,  in  itself,  transcends 
any  recognized  limit  of  legislative  power,  so  as 
to  call  for  the  interpolation  of  words  which  it 
must  be  presumed  were  meant  to  be  included, 
but  which  were  omitted.  The  defendant  con- 
tends, however,  that  we  must  assume  that 
pharmacists  are  excepted  from  the  section  be* 
cause  they  are  excepted  from  g  7,  which  pro- 
vides a  penalty  for  sales  to  minors.  But  this  is 
not  so.  Section  7  does  not  except  phannacisia, 
but  only  sales  made  "  as  provided  in  ^  4."  A 
pharmacist  who  should  sell  to  a  minor  other- 
wise than  "as  provided  in  ^  4"  would  be  lia- 
ble to  the  penalty  of  §  7.  The  exception  ap- 
plies to  the  manner  of  the  sale,  and  not  to  the 
person  who  may  make  it.  Under  g  4,  phar- 
macists may  sell  to  minors,  for  medicinal  pur- 
poses, upon  a  physician's  prescription,  and  a 
written  request  from  a  parent  or  guardian. 
Hence  the  section  forbidding  all  sales  to  minors 
must  necessarily  except  a  sale  in  the  manner 
permitted.  There  is  no  discrimination  or  class 
legislation  in  this,  nor  any  exemption  from  the 
penalty  to  any  person  wno  violates  the  provi- 
sion. Considering^Sas  Including  every  person 
who  violates  the  law,  it  follows  that  an  addi- 
tional provision  prescribing  a  special  penalty 
for  transgressing  certain  limits  of  authority 
must  be  regardw  as  impeding  a  cumulative 
penalty.  If  It  to  be  urged  that  such  a  cumula- 
tive penalty  is  unreasonable  and  severe,  we  can 
only  say  ttuat  this  is  a  matter  which  rests  in  the 
discretion  of  the  Legislature.  It  may  have 
been  thought  that  the  authority  given  to  phar- 
macists gave  them  also  such  peculiar  oppor- 
tunities to  evade  and  violate  the  law  aa  to  re 

autre  additional  safeguards.  Our  conclusion  is 
lat  ^  8  is  not  in  conflict  with  the  Constitution 
of  this  State  or  of  the  United  States.  We  may 
here  remark  that  Massadmsetta  statute  aa 
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1855,  chap.  316,  contained  a  special  penalty  for 
druggists,  and  the  Maine  statute  [Rev.  Stat. 
187i,  chap.  27],  a  special  penalty  for  agents  , 
violating  the  law,  ss  well  as  a  general  section  ; 
like  our  own.    In  the  numerous  cases  in  which 
the  constitutionality  of  those  Acta  was  brou^it  ' 
in  question,  and  in  which  they  were  declaiea  to 
be  valid,  we  find  no  suggestion  that  the  special  j 
provision  invalidated  the  statute.    The  silence  i 
of  the  cases  on  that  point  is  significant  that  nd-  '■ 
ther  bench  nor  bar  considered  the  laws  objeC' 
tionable  on  that  account.    See  GommontteaUh 
V.  Clapp,  5  Gray,  100,  and  CommoniBtaltk  v. 
Hifekings,  5  Gray,  486. 

Section  15  prescribes  forms  of  complaint 
which  may  be  used  in  prosecutions  under  the 
Act.  The  defendant  claims  that  the  forms  as 
there  given  do  not  sufficiently  declare  "  the  na* 
ture  and  cause  of  the  accusation."  Whatever 
force  there  might  be  in  the  objection  to  com- 
plaints alleging  only  what  is  set  forth  in  §  15, 
the  objection  has  no  application  to  these  com- 
plaints. These  do  not  simply  follow  the  per- 
mitted form.  The  sales  are  here  charged  as 
sales  of  liquor  "to  be  ustd  as  a  beverage." 
This  describee  the  one  oSense  prohibited  b^ 
the  Act  in  the  first  secdon.  No  authority  is 
anywhere  given  in  the  Act  to  sell  liquors  for 
such  a  pur}x>9e,  and  hence  there  is  no  exception 
to  the  prohibition.  Nor  could  there  be;  for  if 
the  Act  contained  any  such  exception,  it  would 
thereby  be  In  conflict  with  the  Fifth  Amend- 
ment to  the  Constitution.  The  authority  which 
is  given  to  sell  for  other  purposes  In  g  3  gives 
no  authority  to  sell  for  use  as  a  beverase.  Au- 
thority to  sell  for  other  purposes,  tberefore, 
need  not  be  negatived  in  the  complaints.  N^- 
ative  averments  are  not  required  unle%  an  ex- 
ception is  made  to  the  enacting  clause.  StaieT. 
Ruth,  18  R.  I.  198:  StaU  v.  (yDonn^a,  10  R  I. 
473. 

Inasmuch  as  the  complaints  specifically,  ac- 
curately, and  fully  describe  the  offense  pro- 
hibited by  the  enacting  clause  of  the  Act,  and 
are  not  in  the  form  set  forth  in  §  16,  we  are  not 
called  upon  to  decide,  and  need  not  discuss,  the 
constitutionality  of  the  section  with  reference 
to  a  complaint  framed  according  to  its  terms. 
As  to  these  cases,  therefore,  we  dedde  that 
chapter  596  of  the  PuUic  Laws  is  not  ya  cod- 
flict  with  the  Constitution  of  this  State  or  of 
the  United  States. 

The  cases  must  be  remanded  to  the  DiUriet 
Court  for  aentenee. 


James  HAKLEY  a  td., 

V. 

George  P.  WETMORE  rf  al. 

1.  A  suit  for  dlacoverr  will  not  lie 
Agminrnt  persons  named  as  defendants, 
who  were  not  proper  parties  to  the  bill, 
but  mwpe  witusaea. 

3.  The  atatutory  provision  authorising 
the  court  to  "nuake  binding  declara- 
tiona  of  ri^hta  in  equity  witnout  grant* 
ing  consequential  relief"  does  not  an- 
thorize  a  decree  unless  a  case  is  stated 
in  the  bill  which  shows  a  right  to  a» 
tnal  and  immediate,  or  poasibly  to 
prospective*  relief^ 
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3.  A  court  will  not  make  a  decree  in  a  suit, 
wlwre.  if  the  defendants  consented  to 
the  decree  asked  for,  it  would  neither 
do  them  any  ham.  nor  the  complain- 
ants any  good* 

4.  Where  the  govemovt  Becretary  of 
■taie»  and  attorney-general  were  by 
law  appointed  to  connt  the  votes  upon 
the  passage  of  a  proposed  constitutional 
amendment,  declaniig  that  the  manu- 
facture and  sale  of  intoxicatine  liquors, 
to  be  used  as  a  hevera}^,  shall  be  pro- 
hibited, and  the  governor  was  directed 
to  annonnce  the  result,  and  the  law 
provided  that,  if  the  amendment  was 
approved  by  three  fifths  of  the  electors 
voting,  it  should  be  declared  to  be  a 

eart  of  the  Constitution  of  the  State;  a 
ill  filed  making  the  persons  holding 
such  offices  d^bndants,  both  as  indi- 
viduals and  as  officers,  alleging  that  the 
amendment  bad  not  been  legally  passed, 
and  asking  discovery,  although  filed  be- 
fore the  proclamation  of  the  governor 
announcing  it^Tkdoption,  will  be  treat- 
ed, on  a  hearing  after,  on  demurrer* 
as  though  filed  after  such  proclama- 
tion was  lasnedL 
3.  Such  a  bill  eannot  be  maintained 
against  the  defendants  as  indivldnals. 
for  the  parties  complainants  and  de- 
fendants hold  no  relation  to  each  other 
by  virtue  of  which  a  decree  can  apply 
between  them. 

6.  Suchabilldoesnot entitle thecomplain- 
aute  to  relief  against  the  defendants 
as  stato  officers,  for  the  defendants  can 
do  no  act  to  affect  the  complainants  un- 
til after  the  judgment  of  a  court,  and 
then  only  in  aid  thereof.  The  ▼otes 
having  been  counted,  as  to  that  duty 
they  are  fundi  officiia;  and  if  it  was 
their  duty  to  eanvaas  the  votes,  and  de- 
cide upon  their  legality,  the  court  can- 
not compel  them  xo  a  reperformance, — 
the  duty  being  Judicial,  to  be  performed 
according  to  their  judgment, — nor  can 
it  review  their  decision.  If  the  act  has 
not  been  performed,  the  court,  sitting 
in  ehaneery,  can  not  compel  perform- 
ancenoF  assume  the  duty  itself. 

7.  A  mandamus  would  be  proper,  but  not 
a  mandate  in  chancery,  to  compel 

SnbUc  ofleers  to  perform  a  statutory 
uty. 

8.  If  an  act  be  void,  the  court  has  no  Ju- 
risdiction in  equity  to  entertain  a  suit 
against  the  defendants,  merely  because 
they  have  made  a  nugatory  count  of 
votes  or  have  issued  an  ineflectoal  proc- 
lamation. 

{Providence  Decided  October  *,  1886.) 

OK  demurrer  to  bill  Id  equity  praying  a  de- 
cree that  the  court  declare  that  the  proposi- 
doD  of  amendment  to  the  State  ConstitutioD 
called  the  Fifth  Amendment  has  not  become  an 
amendment.   Demurrer  euetained. 

The  questions  raised  are  set  forth  in  the 
opinion. 

Mu&ra.  Charles  E.  Gorman  and  Arnold 
Oreen.  for  complaiDBnts. 

B.  I 
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Mewr*.  Benjamin  F.  Thnraton.  Edwin 
Ketcalf;  Atty-Oen.  and  Walter  H.  Bar- 
ney, for  defendants: 

L  This  court,  repreaentiDg  the  highest  branch 
of  the  judicial  department  of  the  government, 
has  no  jurisdiction  over  the  governor  as  the 
head  of  the  executive  department  of  the  State. 

R.  I.  Const,  art.  VU.  g  1. 

As  this  court  has  do  power  to  enforce  a  de- 
cree against  the  governor,  it  will  not  take  juris- 
diction of  a  case  which  might  end  in  a  decree 
that  could  not  be  enforced  and  would  be  hrutum 
fulmen. 

Taylor  v.  Place,  4  R.  I.  324, 380,  868;  Mauran 
V.  Smith,  8  R.  1. 192,  216;  P&rpU  v.  Oovernor, 
29  Mich.  320;  Hawkintv.  Goremor,  1  Ark.  ^10, 
58S,59S; State  V.  Ootemor,  I  Dutch.  (S.  J.)331, 
349;  Weetem  S.  B.Co.T.De  Ore^f,  27  Minn.  1 ; 
State  V.  Wltitemab,  28  Mum.  60;  like  v.  AuOin, 
19  Minn.  108;  County  Treamrer  v.  Dike,  20 
Mum.  868;  State  v.  Governor,  39  Mo.  388;  Vicke- 
burg  &  M.  it.  li.  Co.  v.  Lmery,  61  Miss.  102; 
Joneeboro  F.  B.  <S  Turnpike  Co.  v.  Brown,  8  Bax. 
(Tenn.)  490;  State  v.  Warmoth,  22  La  Ann.  1; 
UaHran/t's  Appeal,  86  Pa.  St.  483,  441 ;  MilesY. 
Bradford,  23  Md.  170, 181;  People  v.  Biseell,  19 
HI.  229;  Peo^  v.  TatM,  40  HI.  126;  Miwimppi 
V.  Johnjwn,  4  WaU.  476.  800,  601  (71  U.  S.  bk. 
18,  L.  ed.  437). 

n.  The  duties  required  to  be  performed  by 
the  governor,  the  secretary  of  state,  and  the  at- 
torney-general in  counting  the  ballots,  were  not 
purely  ministerial  duties,  out  were  duties  which 
from  their  nature  required  the  exezdse  of  judg- 
ment and  discretion. 

Mis^Mippi  V.  Johneon,  4  Wall.  475  (71  tJ.  8. 
bk.  18,  L.  ed.  4.37);  Bice  v.  Auttin,  19  Minn.  108; 
State-v.  »Atfcow(A,28Minn.  50;  WeeternR.R.  Co. 
V.  De  Graff,  27  Minn.  1;  Re  Dennett,  32  Me.  ■'iOS; 
Jone^ro  F.  B.  &  Turnpike  Co.  v.  Brown,  8 
Bax.  (Tenn.)490;^ow«(d»  T.&B.  R.  Co.v.  Ran- 
dolph, 24  Tex.  817;  State  v.  Governor,  89  Mo. 
388;  Hartranitt  App.  66  Pa.  St.  488;  Milee  v. 
Bradford,^  Md.  170, 181. 

III.  The  whole  subject  of  the  lull  is  jpolitical 
in  its  nattue,  and  not  within  the  jurisdiction  of 
the  court. 

J^orr's  Trial,  Turner's  Rep.  pp.  84, 86;  Luther 
V.  BoTden,  7  How.  I,  34,  39  (48  U.  S.  bk.  12,  L. 
ed.  582);  Georgia  v.  Stanton,  8  Wall.  50  (78  U. 
8.  bk.  18,  L.  ed.  721);  Milea  v.  Bradford,  22  Md. 
170, 184;  BHttte  v.  People,  3  Neb.  314;  TO^^v. 
Hart,  13  Wall.  646  (80  U.  S.  bk.  20,  L.  ed.  686). 
See  also  dissenting  opinion  of  Beck,  J.,  after 
rehearing  in  KoehUr  v.  Bill,  60  Iowa,  647;  also 
Pangbm-n  v.  Young,  33  N.  J.  29;  Paeijie  R.  R. 
Co.  V.  Governor,  23  Mo.  353;  Etans  v.  Brotene, 
80  Ind.  514;  People  v.  Deviin,  33  N.  Y.  269; 
S}terman  v.  Story,  80  Cal.  258;  Garcia  v.  £m, 

13  Pet.  61 1  (87  U.  8.  bk.  9,  L.  ed.  1176);  Witl%am$ 
V.  Suffolk  Ins.  Co.  18  Pet.  415  (88  U.  8.  bk.  10, 
L.  ed.  226);  Marburyv.  Madi»m,  1  Cranch,  137, 
166  (5  U.  S.  bk.  2,  L.  ed.  60);  GeUUm  v.  Hoyt,  8 
Wheat.  247,  324  (16  U.  8.  bk.  4,  L.  ed.  387); 
United  State*  v.  Palmer,  3  Wheat.  810, 634,  635 
(16U.  8.  bk.  4.  L. ed.  471);  Eennettv.  Chamber*, 

14  How.  88  (55  U.  8.  bk.  14,  L.  ed.  318);  Doe  v. 
Braden,  16  How.  636  (57  TJ.  8.  bk.  14,  h.  ed. 
1090);  United  Statee  v.  Holliday,  8  Wall.  407 
(70  U.  S.  bk.  18,  L.  ed.  183);  Taylors.  Morton,  3 
Cur.  454;  Cherokee  Nation  v,  Georgia,  6  Pet.  .1 
(80  U.  S.  bk.  8,  L.  ed.  35). 

IV.  The  relief  inayed  for  is  that  the  court 
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may  enter  a  dedaratoi;  decree;  and  a  case  of 
the  description  made  br  tbe  bill  fs  not  a  proper 
one  for  a  declaratory  decree,  either  under  the 
general  chancery  jurisdiction  of  this  court  or 
under  the  proTisions  of  any  statute. 

Daniell,  Ch.  *1001,  *2181,  note,' and  cases 
cited. 

In  substance  and  effect  the  court  is  ^ed  to 
deliver  its  opinion  upon  tbe  regulari^  of  the 
adoption  of  Hxe  Fifth  Amendment  on  a  bill  to 
which  there  are  no  parties  against  whom  relief 
can  be  prayed. 

Cooley,  Const.  Lim.  "163. 

Nor  can  tbe  bill  be  sustained  as  a  bill  of  dis- 
coveiy.  It  is  not  ia  aid  of  anv  proceeding  at 
law,  pending  or  proposed;  and  no  discovery 
will  be  ordered  where  the  making  of  the  dis- 
covery would  accomplish  no  useful  purpose. 

Pom.  Eq.  Jur.  ^  198,  p.  192. 

A  bill  of  discovery  is  not  an  inquisitorial 
proceeding  conducted  under  the  powers  of  a 
court  of  chancery  to  extract  facts  from  the 
knowledge  of  persons  which  arc  not  proper  to 
be  obtained  from  such  persons  under  subpoena 
to  attend  as  witnesses. 

Story.  Eq.      74, 1490, 1500. 

Nor  is  a  bill  of  discovery  maintainable  unless 
there  is  some  privity  between  tbe  parties  to  tbe 
case  which  is  wholly  wanting  between  the 
present  plaiutiffB  and  defendant. 

Pom.  Eq.  Jur.  ^  199. 

Y.  Every  intendment  should  be  made  in 
favor  of  tbe  regularity  of  a  proceeding  which 
is  the  highest  expression  of  the  inherent  powers 
of  a  sovereigo  people. 

Fletcher  v.  Ack,  6  Cranch,  87, 128  (10  U.  8. 
bk.  3,  L.  ed.  162, 175);  Cooper  v.  Telfair,  4  Dall. 
14  (4  U.  8.  bk.  1,  L.  ed.  721);  Wellinston  ei  al.. 
Petitioners,  18Pick.  87;  State  v.  Cooper,  5  Blackf . 
258;  Sharplett-v.  Mayor,  21  Pa.  St.  149,  164; 
Prt^iMtoryArMROment  Caset,  24  Kan.  700, 710; 
Wmwr  T.  JSflsn,  38  Wend.  108, 125, 126. 

If  the  lists  prepared  by  the  board  of  canvas- 
sers are  conclusive  as  to  the  moderators  and 
wardens,  they  are  equally  conclusive  upon  this 
court  so  far  as  tbe  question  of  tbe  proper  re- 
ception of  the  votes  is  concerned. 

He  PoUing  Littt,  18  R.  I.  729;  State  v.  Oong- 
don,  14  R.  1. 267. 

The  complainants  do  not  allege  that  these 
supposed  disqualified  registiy  votera,  or  any  uf 
tbem,  voted  in  favor  of  the  adoption  of  tbe 
amendment  in  question,  and  thereby  materially 
influenced  the  result  in  its  favor,  and  thereby 
injured  the  bunness  and  proper^  of  the  com- 
plainants. 

Sudbnry  v.  learnt,  21  Pick.  148;  Ex  parte 
Mwphy,  7  Cow.  158;  Ex  parte  Ueath,  8  Hill  (N. 
Y.),  42;  Ti-u«tea  v.  Qibba,  2  Cush.  S19, 45;  Louit- 
ville  db  N.  R.  R.  Ch.  v.  Qmnty  Clerk,  1  Sneed 
(Tenn.),  687, 698. 

Darfee.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  principal  object  of  this  suit  is  to  have 
the  court  make  a  decree  declaring  that  the  prop- 
osition of  amendment  to  tbe  Constitution  of 
the  State,  denominated  the  Fifth  Amendment, 
which  was  recently  voted  upon,  has  not  become 
an  amendment  to  the  Constitution,  because  it 
was  not  submitted  to  be  voted  upon  in  tbe  man- 
ner prescribed  by  the  Constitution,  and  because, 
among  the  votes  cast  for  or  againgt  its  adoption, 
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4,200  were  received  from  persons  who  were  not 
qualified  to  vote,  being  registry  voters  wboae 
taxes  had  been  pa^  by  others,  and  without  th^ 
votes  it  did  not  receive  the  requisite  three  fifths 
majority.  The  amendment  declares  that  "  the 
manufacture  and  sale  of  intoxicating  liquors  to 
be  used  as  a  beverage  shall  be  probitHted" 
and  that  "the  General  Assembly  shall  provide 
by  law  for  canrying  the  amendment  into  ef- 
fect." The  suit  is  orought  by  James  Hankr,  | 
Rowland  L.  Rose,  Thomas  Grimes,  Samuel  A. 
Wesson,  and  Nicholas  Molter,  who  describe 
themselves  as  "of  the  ci^  and  county  of  Pro- 
vidence, in  the  8tate  of  luiode  Island,  and  all 
citizens  of  tbe  United  States  and  uf  the  State 
of  Rhode  Island,  and  qualified  electors  in  said 
city,"  and  who  allege  that  "tb^  and  each  of 
them  are,  and  have  been  for  the  ten  years  last 
past,  legally  engaged  in  tbe  business  of  aelling 
malt,  spirituous,  and  intoxicating  liquors  for  a 
beverage  in  this  State,  under  and  by  authority 
of  licenses  granted  to  them  in  pursuance  <H 
the  laws  of  this  State,  and  are  the  owners  of 
property  of  great  value  acquired  in  the  lawful 
pursuit  of  earn  business,  the  value  and  use  of 
which  is  greatly  depreciated  and  Impaired  by 
the  amendment  •  *  *  if  the  same  has  been 
legally  adopted."  The  suit  is  brought  against 
"George  P.  Wetmore,  of  the  city  and  county 
of  Newport,  in  said  State  of  Rhode  Island,  io> 
dividuuly  and  as  governor  of  said  State;  Jos- 
hua M.  Addeman,  of  the  cltf  and  county  of 
Providence,  in  satd  State,  individually  ana  as 
secretary  of  state  in  said  State,  and  fMimuel  P. 
Coll,  of  tbe  town  and  county  of  Bristol,  in  said 
State,  indlTidually  and  as  attorney-general  of 
said  State."  The  bill,  in  addition  to  the  de- 
claratory decree  aforesaid,  asks  for  discovery. 
The  defendants  demur,  raising  two  questions  or 
sets  of  questions;  namely,  first,  whether  the  bill 
states  a  case  which  is  of  equitable  cognizance 
or  jurisdiction,  and.  If  so,  second,  whetha-  it 
states  a  case  which  entitles  the  complainants  to 
the  discovery  and  decree  prayed  for.  By  our 
direction  the  case  has  been  argued  only  on  the 
question  of  jurisdiction,  and  uiat  question  only 
is  before  us  for  decision. 

In  Bupfwrt  of  the  demurrer  tot  want  of  ju- 
risdiction the  defendants  contend  that  the  court 
has  no  right  to  entertain  the  suit;  (1)  because 
the  question  whether  the  amendment  has  been 
duly  adopted  is  not  a  judicial  question  to  be 
decided  by  the  court,  but  a  political  question 
to  be  decided  by,  or  as  provided  by,  the  Gen- 
eral Assembly,  and  has  been  so  decided,— Uie 
decision  hanng  been  proclaimed  a  few  da}^ 
after  this  snit  was  instituted;  and  (iQ  because 
the  bill  does  not  show  that  the  defendants  have 
any  such  interest  in,  or  relation  to,  the  subject 
matter  of  the  suit  as  entitles  tbe  complainants 
to  call  upon  them  to  answer  or  defend  it.  The 
second  point  comes  up  the  more  properly  for 
adjudication  19rst,  for  it  would  be  useless  for 
us  to  decide  that  the  question  Involved  is  judi- 
cial if,  after  so  deciding,  we  could  go  no  fur- 
ther for  want  of  proper  parties. 

The  suit,  as  we  have  seen,  is  brought  against 
the  defendants  both  as  individuals  and  as  State 
officers.  It  asks  for  discovery  and  a  declara- 
tory decree.  The  complainants,  however,  do 
not  show  any  ground  for  discovery  unless  tiie? 
are  entitled  to  the  decree;  for  they  do  not  ask 
for  it  in  aid  of  any  suit  at  law,  and.  moreow. 
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if  the  def«uluits  are  not  proper  parties  for  the 
leoscms  alleged,  theo  they  are  mere  witnesses, 
and  it  is  weU  settled  that  a  suit  for  discovery 
does  not  lie  against  mere  wltDessea.  Story,  Eq. 
Jur.  §g  74, 1499;  Pom.  Eg.  Jur.  ^  199. 

The  only  questioD  then  is,  Are  the  complain- 
ants eDtitfed  to  the  declaratory  decree?  for, 
if  tbey  are,  there  is  no  dispute  but  Uiat  they 
are  entitled  to  discorery.  Our  statute,  R.  I.  Pub. 
Stat  (chap.  19S,  %  23)  provides  that  "no  suit 
in  equity  shall  be  defeated  on  the  ground  that  a 
mere  declaratory  decree  is  sought,  and  the  court 
may  make  binoiDg  declarations  of  right  in 
canity  without  granting  consequential  relief." 
Tne  provision  is  co|>ied  from  an  Bnglisfa  stat- 
ute, and  in  England  it  has  been  decioed  that  it 
enlarges  the  jurisdiction  only  so  far  as  to  enable 
the  court  to  make  declaratory  decrees  in  cases 
where  remedial  decrees  would  be  proper  if 
asked  for.  Daniell,  Ch.  Pr.  1001,  note;  8181, 
note;  Eooke  v.  Lord  Kenmngtm,  2  Kay  &  J. 
75S,  780. 

We  know  of  no  reason  why  our  Act  should 
he  more  broadly  construed.  At  the  most  our 
Act  cannot  be  held  to  authorize  a  declaratory 
decree  in  any  suit,  unless  a  case  is  staled  in  the 
hill  which  shows  a  right  to  actual  relief,  either 
immediate  or  prospective,  against  the  defend- 
ants. The  English  construction  is  that  the 
ri^ht  must  be  immediate.  We  do  not  say  that 
this  construction  is  too  narrow,  but  for  this  case 
we  grant  the  broadest  oonstraction  which  it 
seems  to  us  can  be  seriously  contended  for. 

Does  the  bill  show  any  relation  existing  lie- 
tween  the  parties  which  entitles,  or  which  can 
ever  entitle,  the  complainants  to  relief  in  equity 
against  the  defendants  as  individuals?  We  can- 
not discover  that  it  does.  For  anything  that  ap- 
pears, the  complainants  have  no  right  or  claim, 
at  law  or  in  equity,  which  they  could  ever  en- 
force against  the  defendants  as  individuals,  if 
we  were  to  declare  that  the  amendment  has  not 
been  adopted.  For  anything  that  appears,  the 
defendants,  as  individuals,  have  no  right  or 
claims  which  they  could  ever  enforce  against 
the  complainants,  if  we  were  to  declare  the 
amendment  duly  adopted.  The  decree,  there- 
fore, if  we  were  to  make  it,  would  be  utterly 
nugatory.  It  would  not  bind  the  parties,  for 
the  parties  do  not  bold  any  relation  to  each 
other  by  virtue  of  which  it  can  apply  between 
them.  It  would  not  bind  anybody  but  the  par- 
ties; for,  the  suit  being  between  the  parties  as 
individuals,  it  is  elementary  law,  nobody  but 
parties  and  privies  can  be  bound  by  it.  It 
would  be  a  decree  in  the  air,  a  mere  opinion, 
or  obiier  dietum,  obligatoiy  upon  nobody.  If 
the  suit  be  a  auit  agamst  the  defendants  as  in- 
dividuals, the  defendants  might  consent  to  the 
decree  which  is  asked  for,  and  it  would  neither 
do  them  any  harm  nor  the  complainants  any 
good, — it  would  be  brutum  fulmen.  Of  course 
the  conrt  will  not  make  such  a  decree. 

Does  this  bill  show  any  relation  between  the 
parties  such  as  does  or  even  can  entitle  the  com- 

glainants  to  relief  against  the  defendants  as 
tate  officers?  No  such  relation  is  averred, 
and  none  such  occurs  to  us  which  we  can  take 
judicial  notice  of.  It  is  true  the  Constitution 
makes  it  the  duty  of  the  governor  to  "take 
care  ttiat  the  laws  he  faithfully  executed;"  but 
the  governor,  in  performing  this  duty,  has  no 
arlriirary  power,  but  must  mmself  proceed  ae- 
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cording  to  law.  He  could  not,  upon  his  own 
finding  that  buildings  belonging  to  the  com- 
plainants are  used  for  the  manuucture  or  sale 
of  intoxicating  liquors  for  a  beverage,  proceed 
to  shut  them  up  or  destroy  them,  or  to  destroy 
the  liquors  in  them.  He  would  have  to  wait 
for  a  judgment  of  court,  and  only  then,  if  need 
were,  aid  the  sheriff  in  executing  it  So,  like- 
wise, he  could  not  proceed,  upon  his  own  find- 
ing, to  imprison  or  otherwise  punish  the  defend- 
ants for  manufacturing  or  selling  intoxicating 
liquors  for  a  beverage,  but  must  wait  untU 
they  have  been  tried  and  sentenced.  Indeed 
we  know  of  no  wav  in  which  the  governor 
could  proceed  officially  against  the  complain- 
ants  under  the  amendment,  until  after  judg- 
ment against  them.  If  this  be  so,  the  complain- 
ants show  no  relation  existing  between  them 
and  him  which  can  ever  entitle  Ihem  to  relief 
against  him.  And  if  this  be  so,  what  need 
have  they  of  any  anticipatory  protection;  for 
whenever  they  are  prosecuted  in  any  suit  or 
proceeding  which  depends  for  it  smaintenance 
upon  the  amendment,  or  whenever  they  insti- 
tute any  suit  or  proceeding  which  is  defended 
under  the  amemument,  th^  can  set  up  that  the 
amendment  has  never  been  adopted  and  have 
the  point  decided,  unless  the  proclamation  of 
adoption  is  conclusive,  and  it  can  be  no  more 
conclusive  then  than  now.  Courts  do  not  de- 
cide questions  of  law  until  they  arise,  or  at 
least  are  on  the  verge  of  aridng,  and  then  oafy 
between  proper  parties.  But  u  the  suit  is  not 
maintainable  against  the  governor,  still  less  is 
it  against  the  secretary  of  state;  for  the  secre- 
tary of  state,  as  such,  has  no  duty  in  regard  to 
the  amendment  unless  it  be  to  preserve  the  rec- 
ord of  its  adoption,  which,  if  the  adoption  is  a 
nullity,  can  do  the  complainants  no  harm.  This 
courtcannotorder  him.imder  any  circumstances, 
either  to  expunge  or  destroy  it.  Nor  can  we 
perceive  that  the  suit  stands  on  any  better  foot- 
ing against  Mr.  Colt  as  attorney-general.  On 
the  contrary,  the  suit  is  no  longer  maintainable 
against  him  as  attorney-general,  for  the  further 
reason  that  he  has  ceased  to  he  such.  Indeed, 
if  this  suit  were  maintainable,  we  can  see  no 
reason  wl^  a  similar  suit  would  not  be  main- 
tainable to  test  the  passage  or  the  constitution- 
ality of  a  statute  in  favor  of  any  person  hav- 
ing interests  which  would  be  injtired  by  it,  if  it 
were  passed  or  were  constitutional.  M  e  do  not 
know  of  any  precedent  for  such  a  jurisdiction, 
nor  of  any  principle  of  law  or  equity  which 
would  warrant  our  making  any  precedent  for  it 
The  bill  sets  forth  that  the  governor,  secre- 
tary of  state,  and  attorney-general  were,  by  the 
Act  under  which  the  proposition  of  amendment 
was  submitted  to  the  electors,  appointed  to 
count  the  votes,  and  it  may  be  that  it  is  sup- 
posed that  the  suit  is  maintainable  against  them 
l>ecause  of  their  duties  under  the  appointment. 
They  were,  by  the  Act,  to  count  the  votes  on  or 
before  May  l,  1886,  and  the  governor  was  to 
announce  the  result  on  or  before  May  15, 1886; 
and  it  was  provided  that  if  the  amendment  was 
approved  by  three  fifths  of  the  electors  voting, 
it  should  be  declared  to  be  a  part  of  the  Consti- 
tution of  the  State.  This  suit  was  commenced 
May  10,  1886,  before  the  governor  issued  his 
proclamation;  but  on  May  15,  1886,  the  procla- 
mation was  issued,  and  we  can  undoubtedly 
take  judicial  notice  of  it.   It  was  in  effect  that 
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the  proposition  of  amendment  had  been  ap- 
proved by  three  fifths  of  the  electors  voting,  and 
that  the  governor  declared  it  to  be  a  part  of  the 
Constitution  of  the  State.  This  bein^  so,  we 
think  the  suit  is  to  be  treated  just  as  it  would 
have  been  treated  if  it  had  been  commenced 
after,  instead  of  before,  the  proclamation  was 
made. 

Now,  under  the  Act,  it  was  the  duty  of  the 
defendants  either  simply  to  count  the  votes  and 
find  the  result,  or  to  inquire  into  the  legality  of 
the  votes,  and  reject  such  as  they  found  to  be 
illegal  before  counting  them.  'If  their  duty 
was  simply  to  count  and  find  the  result,  then 
unquestionably  they  have  fully  performed  their 
duty  and  &refunctt  offlciia.  They  now  oweno 
duty  and  hold  do  relation  in  regard  to  the  amend- 
ment except  as  individuals  or  state  ofQeers,  and 
we  can  have  over  them  as  such,  for  reasons 
already  given,  no  jurisdiction.  If  it  was  their 
duty  to  canvass  the  votes  and  decide  upon  their 
legality  as  well  as  to  count  them,  there  is  noth- 
ing in  the  biU  to  show  that  they  have  not  per- 
formed that  duty,  and,  if  they  have  performed 
it,  we  cannot  compel  them  to  perform  it  again 
under  o'jr  Instructions,  because,  the  duty  being 
judicial  and  committed  to  them,  it  was  for  them 
to  perform  it  according  to  their  judgments,  not 
according  to  ours;  nor  have  we,  in  this  form  of 
proceeding,  any  power  to  review  and  revise 
their  decision.  If,  on  the  other  hand,  they  did 
not  perform  the  duty  and  are  still  subject  to  it, 
notwithstanding  the  time  has  elapsed  within 
which  they  were  to  perform  it,  nevertheless  in 
our  opinion  we  have  no  power,  sitting  in  chan- 
cery, to  compel  them  to  perform  it,  and  of 
course  no  power  to  take  the  duty  upon  our- 
selves and  perform  it,  either  by  declaratory  de- 
cree or  in  any  other  manner.  This  court  may 
in  a  proper  case  order  an  officer  to  proceed  to 
the  execution  of  a  judicial  dut^,  but  in  such  a 
case  it  exercises  its  power  by  wnt  of  mandcmua, 
not  by  mandate  in  chancery. 

The  point  has  been  made  that  the  Act  under 
which  the  defendants  were  appointed  is  void 
for  unconstitutionality.  We  do  not  see  how 
tiie  point  can  avail  the  complainants  in  this 
suit.  Assuming  that  the  court  has  the  same 
power  to  adjudge  the  Act  to  be  void  in  a  proper 
case  which  it  has  to  adjudge  any  ordinary  Act 
to  be  void,  then,  if  it  be  void,  the  invalidity  is 
patent  upon  the  face  of  it,  and  the  votmg, 
count,  and  proclamation  were  alike  nullities, 
and,  in  contemplation  of  law,  cannot  have  done 
the  complainants  any  injury.  We  have  no  juris- 
diction m  equity  to  entertain  a  suit  against  the 
defendants  merely  because  tti^  have  made  a 
nugatory  count  of  votes,  or  have  Issued  an  in- 
effectual proclamation. 

The  complainants  cite  several  cases  in  sup- 
port of  the  jurisdiction.  We  will  review  them 
briefly.  They  are  all  Illinois  cases.  The  earli- 
est is  People  v.  Wa/tf»ld^  30  HI.  161.  In  that 
case  a  wnt  of  mandamua  was  asked  for  against 
the  County  Clerk  of  Sabine  County,  to  compel 
him  to  issue  a  marriage  license  which  the  re- 
lator had  applied  to  the  clerk  for  at  Harrisburg, 
under  the  claim  that  Elarrisburg  was  the  county 
seat,  having  become  such  by  popular  vote,  under 
an  Act  to  relocate  the  county  seat,  which  had 
been  previously  at  Raleigh.  Under  the  Act  to 
rdocate,  tiie  county  clerk  was  authorized  to 
canvass  the  votes  and  certify  the  result,  but  not 
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to  decide  the  question  of  relocation.  Under  the 
Illinois  Constitution  there  could  be  no  reloca- 
tion until  it  was  voted  for  by  a  majority  of  the 
voters  of  the  county.  The  certificate  of  the 
clerk  showed  only  that  the  reloctdion  had  been 
voted  for  by  a  majority  of  the  voters  voting  on 
the  question.  The  jespondent  set  up,  among 
other  things,  that  a  bill  in  equity  was  pending 
against  him  and  other  county  omceratorffijtrain 
him  and  them  from  maintaining  their  offices 
and  transacting  their  official  business  in  Harris- 
burg, under  which  they  bad  been  enjoined  from 
so  doing.  The  court  held  that,  inasmuch  as  no 
other  mode  was  provided  for  settling  the  ques- 
tion of  relocation,  it  was  for  the  courts  to  settle 
it,  whenever  presented  in  proper  form,  and 
tliat,  inasmuch  as  it  had  been  presented  in  prop- 
er form  to  a  court  in  equity.which  had  issued  its 
injunction  before  the  writ  of  mandamus  had 
been  applied  for,  the  court  would  leave  it  to 
the  equity  court  for  decision.  The  case  is  not 
in  pomt  upon  the  question  which  we  have  been 
considering;  for  in  the  Illinois  case  thecourt  in 
equity  had,  or  wa.s  held  to  have  had,  jurisdiction 
to  administer  actual  relief  against  the  defend- 
ant by  injunction. 

The  next  case  is  Boren  v.  Smith,  47  111.  4S2. 
This  was  a  bill  in  equity  to  prevent  the  removal 
of  the  county  seat  in  Pulaski  County  from  Cale- 
donia to  Mound  City.  It  was  claimed  that  the 
contemplated  removal  was  lawful  because  a 
majority  of  the  voters  of  the  county  bad  voted 
for  it.  The  complainant  contended  that  the 
election  to  remove  was  void  because  there  had 
been  no  registry  of  the  voters  before  the  elec- 
tion, and  l^cause  there  had  been  more  fraudu- 
lent  votes  cast  for  removal  than  the  majority 
indicated  by  the  poll  books.  The  court  decidea 
both  points  against  the  complainant  and  dis- 
missed the  bill.  Tlie  court,  however,  asserted 
its  jurisdiction;  but  in  this  case  also  the  court, 
if  it  bad  decided  for  the  complainant,  would 
have  administered  relief  against  the  defendants 
by  injunction  forbidding  the  removal.  The  case 
of  Pwjde  V.  Wiant,  48  III.  268,  is  indistinguish- 
able from  PeopU  v,  Warjidd,  and  was 'decided 
in  the  same  manner.  In  the  case  of  DieJcey  v. 
Bad,  78  111.  281,  the  court  recognized  the  doc- 
trine laid  down  in  the  three  cases  before  cited, 
but  held  that  it  was  only  applicable  to  county 
seat  questions. 

The  Illinois  cases  are  therefore  not  in  point ; 
for,  we  repeat,  our  difficulty  is  that  we  cannot 
conceive  of  any  relief  which  we  could  ever  give 
against  the  defendants,  even  if  we  were  to  de- 
cide the  case  made  by  the  bill  upon  every  other 
point  of  it  for  the  complainants;  and  when  such 
IS  the  case,  as  we  have  seen,  the  rule  is  that  a 
court  of  equitv  will  nut  entertain  the  suit  for 
the  purpose  oi  making  a  declaratory  decree. — 
one  of  the  essentials  of  jurisdiction  being  proper 
parties.  Comrts  do  not  decide  questions  of  uw 
in  the  abstract,  but,  if  we  may  be  permitted  the 
exTOcsslon,  only  in  the  concrete. 

Demurwr  nutained. 


STATE  of  Rhode  Island 

V. 

James  H.  HEAD. 

A  plea  in  abatement  that  one  of  the 

Kaad  jurors  was  not  oualifled  to  act, 
cause  he  tunrped  tne  place  i^ose 
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of  two  othen  drawn  on  a  day  stated, 
which  was  meven  weeks  before  the 
term  of  the  supreme  court,  is  insaffi- 
dent,  the  statute  requiring  that  the 
drawing  should  be  not  more  than  six 
weeks  previous  to  the  term.  Pub.  Htat. 
chap.  SOO,  ^  16.  That  the  date  is  laid  un- 
der a  videlicet  does  not  help  the  plea, 
as  it  must  show  afflrmatlvely  that  the 
drawing  was  legal. 

(Newport  Decided  October  23. 1886.) 

ON  demurrers  to  pleas  in  abatement  to  indict- 
ments for  a  common  nuisance.  Demurrera 

Tbe  facts  are  stated  in  the  opinion. 
Jfr.Edwin  netealf.^%-<Ven.,forthe  State: 
These  pleas  in  no  proper  sense  show  that  any 
member  of  the  grand  jury  was  disqualified  from 
serving.    They  must  therefore  be  regarded  as 
purely  technical  dilatory  pleas,  to  be  sustained 
only  upon  strict  compliance  with  the  technical 
rules  oi  dilator\'  pleading. 
Thomp.  &  M.  Jurors,     583,  S35. 
The  essential  characteristic  of  a  plea  in  abate- 
ment is  "certainty  to  a  certain  intent  in  every 
particular,"  as  tersely  expressed  by  the  early 
law  writers;  in  the  modem  authorities  tbe 
phrase  is '  'strict  exactness,"  and  tbe  plea  is  good 
only  "when  tt  st^es  the  facts  out  of  which  the 

1  Chitty,  pi.  457;  Gould,  PI.  chap.  3,  §  63, 
58 ;  Wbart.  Cr.  Pr.  §  351,  note  3,  §  427;  1 
Bish.  Cr.  Proc.  6^  324,  327,  328;  Bish.  Dir.  & 
Forms.  §  1086;  Bolan  v.  People,  64  N.  T.  485, 
492;  Statey.Brookg,9  M&AO;  Hardin  v.  State, 
22  Ind.  847,  350;  Wilbum  v.  State,  21  Ark.  198. 

Jfown.  P.  F.  BIttUioUand.  Cluurlea  Ac- 
ton Ives,  and  WUliam  P.  Shefllald,  Jr.. 
for  defendant. 
Per  Cariam: 

The  defendant  pleads  in  abatement  to  the  in- 
dictment in  effect  that  Benjamin  Hall,  Jr.,  of 
Portsmouth,  in  the  county  of  Newport,  in  the 
State  of  Rhode  Island,  who  acted  as  one  of  the 
grand  jurors  in  finding  the  indictment,  was  not 
qualified  to  act,  for  that  heretofore,  to  wit,  on 
the  9th  day  of  August,  a.  d.  1B86,  Charles  J. 
Ckiggeshalf  and  Abner  S.  Main,  both  of  Ports- 
mouth, etc. ,  were  drawn  as  grand  jurors  accord- 
ing to  law  for  the  present  terms  of  this  court 
and  notified  to  attend,  and  were  ready  and  will- 
ing to  serve,  but  said  Halt  prevented  them  by 
presenting  himself.  Tbe  State  demurs  on  the 
ground  that  the  plea  does  not  show  that  said 
CoggesbaU  and  Main  were  legally  drawn  as 
grand  jurors.  By  tbelTecent^tatuie,  Pub.  Laws, 
cbxp.  609,  %  1,  the  present  September  Term  of 
the  Supreme  Court  for  Newport  County  beean 
on  the  fourth  Monday  in  September  last.  The 
8tatnte(Pub.  Stat.  chap.  200,  §  15)  provides  that 
*'the  town  council  of  each  town  shall  at  a  meet- 
ine  thereof,  not  more  than  six  weeks  previous  to 
each  term  of  the  supreme  court,"  draw  the  grand 
and  petit  jurors  which  the  town  is  required 
(0  send  to  the  fxnirt.  If  CoKgeshall  and  Main 
were  drawn  on  tbe  9tb  of  August,  they  were 
drawn  seven  weeks  before  the  term,  and  conse- 
quently were  illegally  drawn.  The  fact  that  the 
date  is  laid  under  a  videlicet  does  not  help  tbe 
defendant,  for  it  is  for  him  to  show  afllrmative- 
ly  by  his  {dea  that  the  drawing  was  legaL 

Damtrrvr  tuttained. 

R.  T. 


STATE  of  Rhode  Island 

Frank  A.  KANE. 

1.  The  Aet  fiir  the  Snppresaion  of  Ib- 
temperanee.*  passed  May  27,  1886  (Pub. 
Laws,  chap.  596),  is  not  reonmant  to 
the  Fifth  Aniendment  of  toe  Constitn- 
tidn  of  this  State. 

2.  The  General  Asaembly  had  power 

before  the  Amendment,  not  only  to  pro- 
hibit the  sale  of  intoxicating  liquors  for 
a  beverage,  but  also  to  restrict  and 
reg^alate  their  sale  for  other  purposes. 
8.  "  Keeping*  for  sale."  under  ^  9  of  the 
Act,  means  *'  keeping  for  sale  and  de- 
livery." Seetl<m  I  Is  constmed  as  if 
the  words  "  and  deUvery"  were  not  In  it. 

4.  A  complaint  under  g  15  of  the  Act, 
which  cbai^es  the  keeping  for  sale,  'With- 
out lawful  authority,  and  against  the 
statute,  is  sood*  althongh  it  omita  the 
words  "  ana  delivery."  and  the  worcte 
'*to  be  used  as  a  beverag-e.** 

5.  Section  16of  the  Actia  not  repugnant 
to  §  10,  art.  1,  of  the  State  Constitution, 
which  declares  that  in  all  crhninal  pros- 
ecutions the  accused  shall  be  infonned 
of  the  nature  and  cause  of  the  accusa- 
tion. 

(Provfdenoe  Decided  October  16. 1888.) 

ON  a  complaint  and  warrant  for  illegally  keep- 
ing for  sale  intoxicating  liquors.  Certified 

*  The  sections  of  this  Act  referred  to  in  the  opin- 
ion areas  follows: 

Sec.  1,  No  person  shalljmaiiufaoturenreeUorsuf- 
fer  to  be  manufaoiured  or  sold,  or  keep  or  suffer  to 
be  kept  on  bis  premises  or  possessions,  or  under  his 
oharfK,  for  the  purposes  or  sale  and  delivery  within 
this  State,  any  ale.  wine,  rum,  or  other  strontr  or 
malt  or  intoxicating  liquors  or  any  mixed  liquors, 
H  part  of  whioh  is  ale.  wine.  rum.  or  other  strong  or 
malt  or  mtoxfcatlner  liquors  to  be  Osed  as  a  bever- 
B^.  Wherevertbe  words  IntoxloatinK  liquors  shall 
be  used  In  this  Act  it  shall  be  deemed  to  Include  ale, 
wine,  rum.  or  other  BtronK  or  malt  liquors  or  any 
mixed  liquors,  a  part  of  Wbioh  ia  ale,  wine,  rum,  or 
other  strong  or  malt  liquors. 

^.3.  Persons  autliorlzed  by  chapter  181  of  the 
Public  Statutes  to  sell  medicines  end  poisons  may 
sell  the  liquors  enumerated  Id  the  flm  section  of 
this  Act  for  artistic  and  mechanical  and  medicinal 
purposes  only^nd  not  to  be  drunk  on  tbe  premises 
of  the  seller.  But  no  such  liquor  shall  be  sold  to  a 
minor  except  as  hereinafter  provided. 

Bee,  *.  Safes  of  liquor  for  medicinal  puntoees  un- 
der authority  of  section  8  of  this  Act  snail  be  made 
only  upon  and  in  accordance  with  a  written  pre- 
scription or  prescriptions  from  amedlcal  practition- 
er: but  no  such  liquor  shall  be  sold  toa  minor  with- 
out a  written  request  from  hie  parent  or  truardlan, 
and  sales  of  liquor  for  mechanical  or  artistic  pur- 
poses shall  be  made  only  upon  receipt  of  a  written 
statement.  Binned  by  the  party  purchasing,  of  the 
use  to  which  the  same  is  to  tw  applied ;  provided 
that  nothing  In  this  Act  shall  be  construed  to  pre- 
vent the  sale  by  registered  pharmacists  and  otners 
of  flavoring  extracts  and  eesenoes,  similar  to  tliose 
heretofore  In  common  use,  or  the  sale  by  r^tlstered 
pharmacists  or  registered  assistEmt  pharmacists  of 
vine  for  SDoramental  purposes,  and  of  the  liquors 
mentioned  in  section  1  of  this  Act  to  physicians  and 
pharmacists,  for  use  in  their  profeeslon  or  businees, 
and  all  said  prescriptions,  written  reoueste,  and  writ- 
ten statements  upon  which  sales  of  liquor  may  be 
made  under  tiie  provlstons  of  this  section,  shaJl  be, 
by  the  persons  making  said  sales,  preserved  for  the 
term  of  one  year  next  succeeding  said  sales  respect- 
ively, and  during  s&ld  term  shall  be  open  to  the  In- 
spection of  any  of  the  offloers  mentioned  in  section 
88  of  this  Act.  And  no  such  prescription,  written 
request,  or  written  statement  shall  authorize  more 
than  one  aueh  sale  to  be  made  thereon. 
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from  the  Tenth  Judicial  District  Court  at  Paw- 
tucket  to  the  Supreme  Court  on  constitutional 
questions.  Drfendanfs  objeetiona  overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  Hn^h  J.  Carrollt  for  defendant: 
The  amendment  limits  the  power  of  the  Gen- 
eral A[»embly.  It  has  no  power  to  go  further 
than  the  Constitution  itself  goes.  The  vj'rds 
"asabeverage"  haveadefinitemeaning.  They 
were  placed  in  the  amendment  for  some  reason. 
It  was  not  intended  to  prohibit  the  manufac- 
ture and  aaleof  intoxicating  liquors  foranyother 
purpose  but  that  for  use  as  a  beverage.  There- 
fore the  complaint  should  allege  that  the  de- 
fendant kept  liquors  for  sale  to  be  used  as  a 
beverage  contrary  to  law,  and  the  Act  of  the 
Assembly,  Pub.  Laws,  chap.  596,  §  15,  attempt- 
ing to  prescribe  and  authorize  a  form  of  com- 
plaint which  omits  those  words,  is  unconstitu- 
tional. 

He  dmatituUonal  Convention,  14  R.  I.  649, 
ftod  cases  dted ;  B.  I.  Const  art.  4.     10 ; 


Cooley,  Const.  Lim.  *Z.  168,  178-175,  177.  178, 
note  2;  27  Pa.  St.  456;  Dwar.  Stat.  Edwards' 
ed.  p.  331. 

"Affirmative  specification  excludes  implica- 
tion. " 
Ibid. 

As  the  Constitution  distinctly  permits  the 
sale  and  keeping  of  said  liquora  except  as  a 
beverage,  the  Geueral  Assembly  cannot  go 
further,  nor  can  it  pass  a  law  prescribing  any 
form  of  pleading  which  does  not  show  on  its 
face  that  the  defendant  has  violated  the  Con- 
stitution. 

Chap.  596,  §  1,  is  unconstitutional,  becauseit 
prohibits  the  sale  of  intoxioiting  liquors  with- 
out  regard  to  place  of  delivery,  whether  within 
or  without  this  State,  while  as  to  "keeping,"  it 
only  prohibits  the  "keeping  for  the  purpose  of 
sale  and  delivervwitbin  this  State." 

Mr.  Edwin  meteaif;  Atty-Qen.,  for  the 
State: 

The  Gonstitation  of  Bhode  Mand.  art.  10, 


Sec  8.  If  Kay  person  shall  offer  to  sell,  sdl,  or  suf- 
fer to  be  Aold  by  any  person ,  by  sampte  or  otherwise, 
any  ate,  wlae,  rum,  or  other  sti-omr  or  malt  or  In- 
toxIcatlDK  liquors,  or  any  mlzod  Bquon.  a  part  of 
which  is  fue,  wine,  rum,  or  other  Ktrong  or  oialt  or 
intoxlfiatlna  liauors,  In  violation  of  any  of  the  pro- 
visions tit  tnlB  Act,  he  shall  on  the  flnrt  conviction 
bo  fined  twenty  dollan  and  be  Imprisoned  In  the 
«oimty  Jail  for  ten  dafs;  on  the  sooond  convlotiou 
bo  shaU  be  fined  fifty  doUors  and  be  Imprisoned  in 
tiie  county  Jail  three  months :  and  on  the  third  and 
every  Bubeebuent  oonvtotton  he  shall  be  fined  one 
hundred  dollars  and  be  Imprlaooed  in  the  county 
Jail  not  leas  than  ^ree  months  nor  more  than  six 
months. 

SecS.  IfanypersonsballkeeporsuffOTtobekept 
on  his  premises  orposseasions,  or  under  his  cbarg<Q, 
for  the  purposes  of  sale.  In  violation  of  any  of  the 
proi-iBlons  Of  this  Act,  any  ale,  wine,  rum,  or  other 
etroag  or  malt  or  intoxicating  liquots,  or  any  mixed 
liquors,  a  part  of  which  is  ale,  wine,  rum,  or  otiier 
strong  or  malt  or  intoxicating  liquors,  he  shall  be 
fined  fweats  doUais  and  be  imprisoned  m  the  county 
Jail  ten  days. 

Sec. IS.  Thefollowlngforms.n)aybeusedln prose- 
cutions under  Wctdons  8  and  9  of  tills  Act,  and  If 
substantially  followed  shall  be  sufHclent  In  law  to 
fully  and  plainly  descritw  the  offenses  set  forth  in 
said '  ectlons  respectively,  and  to  authorize  the  law- 
ful doings  of  the  officers  acting  under  and  by  virtue 
of  the  warrants  and  other  process  Issued  in  substan- 
tial oouf  unulty  therewith:  but  this  shall  not  bo  eo 
oonstrued  as  to  prohibit  the  use  of  other  suitable 
forms. 

Form  for  aOomplaintand  Warrant  under  Sections: 
Complaint  and  Warrant. 

To  Esquire,  Justice  of  the  district  court 

of  the  judicial  district,  or  to  a  justice 

of  the  peace  authorized  to  issue  warrants,  In  the 

 JudMal  district  in  thecoontar  of  In  the 

State  of  Bhode  Island  and  Providence  Plantations 

 chief  of  police  (or  special  constable  or  other 

person,  as  the  cose  may  l>e),  of  the  town  of  

In  said  ODUuty,  on  oath  complains  In  the  name  and 

beliiilf  of  the  State,  that  at  sold  on  the  .... 

day  of  A.  D.  18..  with  force  and  arms  

of  said  without  lawful  authority,  did  then  and 

tlierc  offer  to  sell,  sell,  and  suffer  to  bo  sold,  ale.  wine, 
rum,  and  othdr  stron^ir  and  malt  and  IntuxioittinK 
liquors,  and  mixbd  liquors,  a  partof  which  wtiaale, 
wme,  mm,  and  other  strong:  an<l  malt  and  Intoxi- 

oatlng  liquora  to  one  (or.  ft  the  individual  be 

unknown,  to  some  person  to  said  complainant  un- 
known), agahist  tlio  !<tatute  and  tbe  peace  and  the 
dlinilty  of  the  Ubit«. 

Wherefore  he  prays  advice  and  that  process  may 
ituiie,  and  that  the  said  respondent  may  be  appre- 
hended and  held  toaDBwertothlsoompuUnt,andbe 
-further  dealt  with  relative  to  the  same  according 
to  law. 

Diited  at  this  diqr  of  a.  d.18  .. 

(Here  insert  certlflcate  of  oath  of  complainant 
and  recMrnlsmce  when  required  Xnj  law.] 
State  of  Rhode  Island  uid  Providence  Plantations. 

 Sc  To  the  sborlff  of  the  county  of 

 Usd^utlee,  (srtoany  of  thetowQsergmnts 
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or  constables  in  tbe  wnin^  of  Oreettop 

Complaint  l<aving  been  made  to  me  on  oath,  as 
above  wrltt«D,  you  are  therefore  hereby 

[L.  s.]  required.  In  the  name  of  sold  State,  fortb- 
wlth  to  apprehend  tbe  body  of  titesaid  re- 
spondent above  named  ilf  he  may  be  found  wttliio 
your  precinct),  and  him  have  before  the  district 
court  of  tbe  Judiclaldlstrlotorsoine  other  law- 
ful authoriiy,  to  be  dealt  with  relating  to  the  piem- 
tsce,  as  to  law  and  justice  shall  appertain.  And  for 
so  doing  this  shall  be  your  warrant.  Hereof  fttflnot. 

Given  under  mv  hand  and  seal,  at  In  siid 

county,  this  day  of  In  the  year  18 


Justice  clerk  of  the  district  court  of  tbe  Judi- 
cial district,  or  Justice  of  the  peace  authorised  to 
issue  warrants  Id  tbe  Judicial  district. 

Form  for  a  complaint  and  warrant  for  keepfng 
Intoxicating  liquors  for  s^e  under  section  9 ; 

To   Bsqulre,  justice  clerk  of  tbe  district 

court  of  the  Judidal  district,  or  to  a 

Justice  of  the  peace  authorized  to  issue  warrants  io 

the  Judicial  district  to  tbe  oonnty  of 

 in  the  State  of  Bhode  Island  and  Providenoe 

Plantations  chief  of  police  lor  special  ooo- 

Btable,  or  other  person,  as  the  case  may  be)  of  the 

town  of  In  said  county,  on  oath  complains 

in  the  name  and  behalf  of  the  State,  that  at  said 

 on  the  day  of  a.  d.  18 . .  with  foroeand 

arms  of  said  without  lawful  authoriqr, 

did  then  and  there  keep  and  suffer  to  be  kept,  on 
bis  premises.  In  bis  possession,  and  under  his  chame, 
ale,  wloe,  rum,  ana  other  strons  and  malt  and  in- 
toxicating liquors,  and  mixed  liquors,  a  part  of 
which  was  ale,wlue,  rum.  and  other  strong  and  malt 
and  intoxicating  liquors,  with  intent  to  sell  flw 
same  in  this  stete,  against  the  statute  and  tlw  peace 
and  dignity  of  the  Smte. 

Wherefore  he  prays  advice,  and  that  proeoss  maj 
issue,  and  that  the  said  respondent  may  be  appn^ 
bended  and  held  to  answer  to  this  compuklnt,  and  be 
further  dealt  with  relative  to  tbe  same  according 
to  law. 

Dated  at  this  day  of   A.  D.  18.. 

[Here  Insert  certificate  of  oath  of  complabnnt 
and  retxwnizanoe  when  reqiilred  by  law.) 
State  of  Rhode  Island  and  Providence  PlantatloDS. 

 Sc   To  the  sheriff  of  the  county  of 

 bis  deputise,  or  to  any  of  the  town  sergeants 

or  coastabias  in  the  county  of  Greeting: 

Complaint  having  been  made  to  me  on  oath,  as 
above  written,  you  are  therefore  hereby 

ill.  s.]  roqulred,in  tbeiuuneot'saidSiate,foitb- 
wlu)  to  apprehend  the  body  of  the  said  re- 
spondent above  named  (if  he  may  be  found  within 
your  precinct),  and  him  have  before  the  dtsMct 
court  of  the  Judlolal  district  or  some  other  law- 
ful authority,  to  be  dealt  with  relHUiig  to  the  prem- 
ises, as  to  law  and  Justice  shall  appenain.  And  for 
so  doing  this  shall  be  your  warrant.  Hereof  ^11  not. 

Given  under  my  hand  and  see),  at  In  siid 

county,  tbe  day   .In  the  year  18  . . 


Justice  clerk  of  the  district  court  of  tbe  Judi- 
cial district,  or  Justice  of  tiie  peace  autborixed 
tolsBue  wBirantaintbe  Judloial  distriot 
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§  1,  vests  the  judicial  power  in  this  court  and  "in 
9ucb  inferior  courts  as  the  General  ABsembly 
may  from  time  to  time  order  and  establish. 
It  cannot  be  argued  that  this  does  not  eive  to 
district  court3,when  established,  the  jurisdiction 
over  violations  of  chap.  596,  which  under  other 
legislation  had  vested  in  justices  of  the  peace. 

The  question  raised  as  to  the  omisaon  of  neg- 
ative avennentB  baa  been  already  answered  by 
this  court  on  full  oondderatlcHi. 

State  v.Betwiek,  13  R.  I.  211,  214,  215. 

Our  statutes  are  and  always  have  been  open 
to  the  criticism  that  different  penalties  for  like 
ofFeoses  are  or  may  be  imposed.  The  liquor 
laws  have  shown  such  distinctions  as  far  back 
88  1867. 

See  Rev.  Stat.  chap.  78,  §§  5,  9,  16. 

The  question  so  far  as  it  relates  to  the  Con- 
stitution of  the  United  States  has  been  dteposed 
of  by  this  court. 

State  V.  Paul,  5  R.  I.  187,  196. 

Tlie  Coontitution  of  Rhode  Island,  art.  1, 
^  10,  euarantees  that  the  accused  shall  be  "in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion against  him."  How  this  Is  violated  by 
chap.  596,  %  IS.wbich  prescribtis  forms  of  com- 
plaint for  offenses  against  8  and  9,  is  not  ap- 
parent. These  forms  are  substantially  those 
long  in  use  and  heretofore  approved  by  this 
court. 

State  v.  Doi/le,  11  R.  I.  574 ;  State  v.  Camp- 
beU,  12  R.  I.  147  ;  State  v.  Hinet,  18  B.  I.  10; 
Statt  V.  Bemiek,  13  R.  1.  211. 

The  Bill  of  Righto  (R.  I.  Const,  art.  1),  §  14, 
declares  that  the  accused,  "being  presum^  in- 
nocent until  he  is  pronounced  guilty  by  the  law," 
shall  not  be  treated  with  seventy.  Were  it 
conceivable  that  chap.  596,  g  16.  attempts  to 
deprive  the  accused  of  this  presumption,  or  sub- 
jects him  to  ill  treatment  before  conviction,  its 
onconstltutionalitj  must  be  admitted.  But  it 
will  not  be  pretended  that  the  complaint  and 
proceedings  here  in  ouestion  are  based  upon  or 
m  any  way  affected  hy  §18. 

State  V.  Higgina,  18  R.  I.  330;  State  v.  Mell&r, 
18  R.  I.  666,  668,  669. 

The  authority  of  the  General  Assembly  in  the 
exercise  of  the  power  to  regulate  or  to  prohibit 
the  manufacture  and  sale  oiintozicating  liquors 
has  been  repeatedly  afflnned  by  tiie  state  uid 
federal  courts  of  last  resort. 

StaUv.  Pavl,  SRI.  187-lOS;  Cooley.  Const. 
lAm.  4th  ed.  pp.  581-S84,  and  cases  cited. 

DorliM,  Oh.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  i^nst  the  defendant  for 
keeping  intoxicating  liquors  for  sale  in  this 
State  in  violation  of  Pub.  Laws,  chap.  696,  en- 
titled "An  Act  for  the  Suppression  of  Intem- 
perance," passed  May  27,  1886.  It  is  certified 
to  this  court  on  certain  questions  touching  the 
constitutionality  of  the  Act.  The  defendant 
contends  that  the  Act  is  repugnant  to  the  Fifth 
Amendment  of  the  Constitution  of  the  State, 
which  is  a>  follows,  to  wit:  "The  manufacture 
and  sale  of  intoxicating  liquors  to  be  used  as  a 
beverage  shall  be  prohibited.  The  General 
Aiwembly  shall  provide  by  law  for  carrying 
this  article  into  effect."  The  contention  is  that 
the  amendment  impliedly  limits  the  piower  of 
the  General  Assembly  to  legislation  designed  to 
carry  the  amendment  into  effect;  and  tnat  the 


Act  exceeds  the  power  so  limited,  inasmuch  as 
it  prohibits  the  sale  of  intoxicating  liquors  and 
the  keeping  of  them  for  sale,  not  only  for  use 
as  a  beverage,  but  for  other  purposes  except  as 
provided  in  ^§  8  and  4.  The  contention  as- 
sumes two  pointo,  namely:  (1)  that  the  Act  docs 
prohibit  for  other  purposes  as  aforesaid,  and  (2) 
that  to  that  extent  it  is  not  legislation  designed 
to  carry  the  amendment  into  effect.  The  Act, 
however,  does  not  expressly  prohibit  for  other 

Surpoeea  as  assumed,  and  we  do  not  see  that  it 
oes  so  by  Implication.  But,  admitting  that  it 
does  80,  it  is  not  self-evident  to  us  that  to  that 
extent  it  is  not  designed  to  carry  the  airend- 
ment  into  effect.  The  purpose  of  the  amend- 
ment is  not  simply' to  prohibit  the  sale  of  intox- 
icating liquoBB  for  a  beverage,  but  to  prevent 
it.  Any  Act,  therefore,  designed  to  cany  the 
amendment  into  effect  should  be  framed  with 
a  view  to  prevention.  Now  it  seems  clear  to 
us  that  an  Act  which  should  only  prohibit  sell- 
ing or  keeping  for  sale  for  a  beverage,  leaving 
everybody  free  to  sell  for  all  other  purposes, 
would  be  less  effectual  for  prevention  than  an 
Act  which  should  confine  the  rigid  to  sell  to  a 
few  persons,  selling  under  strict  regulations, 
and  prohibited  everybody  else  altogeuier  from 
selling;  for  if  all  persons  are  ])ermTtted  to  sell 
for  other  purposes  we  may  be  sure,  from  our 
experience  of  human  nature,  that  many  will  use 
the  permission  as  a  blind,  and  will  sell  for  a 
beverage  under  the  guise  of  selling  for  other 
purposes,  and  it  will  be  exceedingly  difficult  to 
prove  the  deception.  This  consiaeration  has 
always  had  its  influence  in  prohibitory  legisla- 
tion. The  aim  of  such  legislation  has  uniformly 
been  to  prevent  seltine  for  use  as  a  beverage, 
and  not  to  prevent  it  for  other  purposes,  and 
yet,  so  far  as  we  are  informed,  prohibitory  laws 
have  always  been  framed  so  as  to  allow  only 
a  few  to  sell  for  other  punxwes,  and  tojprohibtt 
everybody  else  from  selling  at  all.  For  this 
reason  alone,  therefore,  we  might  well  decide 
that  the  Act  under  which  the  defendant  is  com- 
plained of  is  not  obnoxious  to  the  objection  in- 
terposed by  him. 

We  think  it  is  not  open  to  the  objection  for 
still  another  reason. 

The  defendant's  argument  rests  upon  the 
1^^  maxim,  ExpreB»io  uttiut  eat  exdutio  al' 
teritu,  which,  literally  translated,  signifies,  The 
expression  of  one  is  the  exclusion  of  anotlier. 
The  maxim  is  often  applied  in  construing  writ- 
ten instrumeols, — particularly  grants, — to  nar- 
row their  scope  to  what  is  expressed  in  them,  by 
the  exclusion  of  what,  but  for  the  expression, 
would  be  implied.  Thus,  if  a  lot  with  no  access 
to  it  save  over  the  grantor's  land  be  conveyed 
with  express  grant  of  a  particular  way,  any  way 
which  might  otherwise  be  implied  will  be  ex- 
cluded. This  is  not  the  manner  in  which  the 
defendant  seeks"  to  have  the  maxim  applied. 
His  aim  is  to  raise  rather  than  to  rebut  an  im- 
plication. Indeed  the  amendment  is  not  a 
grant.  The  first  clause  is  in  effect  a  prohibi- 
tion. It  prohibits  the  manufacture  ana  sale  of 
intoxicating  liquors  for  use  as  a  beverage,  and 
the  defendant  contends  that  It  thereby  mtplied- 
iy  licenses  their  manufacture  uid  sale  for  other 
purposes.  He  seeks  to  reverse  the  maxim  and 
apply  it  as  if  it  read.  The  exclusion  of  one  is  the 
exiH«ssion  of  another,  or  the  prohibition  of  one 
Is  the  permiadonof  another,  instead  of,  "The 
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ezpressioii  of  one  is  tbe  exclusion  of  another." 
POThape  a  prohibition  to  do  a  thine  for  one  pur- 
pose may  imply  a  permission  to  do  it  for  other 
purposes,  in  some  circumstances;  but  eeneraliy 
such  an  implication  is  not  warrantea  by  any 
usage  of  the  lang:uage  with  which  we  are  ac- 
(luamted.  We  can  see  nothing  in  the  first 
clauscof  the  Fifth  Amendment  which  warrants 
such  an  implication.  The  second  clause  is  a 
command  to  the  Oeneral  Assembly  lo  provide 
by  law  for  carrying  the  first  clause  into  effect. 
Of  course,  if  the  General  Assembly  had  pre- 
viously had  no  power  to  legislate  on  tne  subject, 
this  command  would  confer  by  implication  the 
power  required  for  its  own  execution.  But  tbe 
General  Assembly  had  power  before  the  amend- 
ment, not  mly  to  proublt  the  sole  of  intoxica- 
ting liquors  for  a  beverage,  but  also  to  restrict 
and  regulate  their  sale  for  other  purposes. 
The  two  powers,  if  they  may  be  called  two,  are 
not  inconsistent.  Why,  then,  should  an  express 
command  to  exercise  the  one  be  tantamount  to 
the  abrogation  of  the  other?  We  see  no  reason 
why  it  should.  This  view  is  not  in  conflict 
with  tbe  opinion  of  the  Judges  on  tbe  subject 
of  constitutional  amendment.  There  was  in 
that  matter  no  command  to  the  General  As- 
sembly to  prohibit  the  doing  of  a  thing  for  a 
particular  purpose,  but  a  command  to  the  Gen- 
eral Assembly  to  proceed  in  a  particular  man- 
ner in  amenmng  the  Constitution,  if  it  proceed 
at  all.  The  distinction  is  this,  tt^t  it  is  entire- 
ty feasible  to  prohibit  the  doing  of  a  thing  for 
one  purpose  and  at  tbe  same  time  to  proliibit 
or  restrict,  or  to  refrain  from  prohibiting  or  re- 
stricting, the  doing  of  it  for  other  purposes, 
whereas  it  is  impossible  to  make  an  amend- 
ment to  the  Constitution  in  the  manner  pre- 
scribed, and  at  the  same  time  to  make  it  m  a 
different  manner.  Our  conclusion  is  that  the 
amendment  has  no  effect  beyond  what  is  ex- 
pressed and  what  may  be  implied  to  carry  out 
what  is  expressed  in  it,  and,  consequently,  that 
the  General  Assembly  still  has  all  the  powers, 
not  inconsistent  with  the  amendment  so  con- 
strued, which  it  previously  had.  It  follows 
that  the  defendant's  first  point  cannot  be  sus- 
tained, and  also  that  a  point  raised  in  another 
case,  to  wit,  that  the  Act  is  unconstitutional  be- 
cause it  prohibits  tiie  manufacture  and  sale  and 
keeping  for  sale  of  mixed  liquors,  even  though 
they  contain  so  small  a  percentage  of  ale,  wine, 
mm,  or  other  strong,  or  malt,  or  intoxicating 
lii^uors  as  not  to  be  intoxicating,  cannot  be  sus- 
lamed. 

The  next  point  relates  to  the  form  of  the  com- 
plaint. In  omnection  with  it,  our  attention 
has  been  drawn  to  a  discrepancy  or  want  of  re- 
lation between  g  9,  which  prescribes  tbe  punish- 
ment for  keeping  for  sale,  and  §  1,  the  general 
prohibitory  clause,  under  which  alone  the  of- 
fense can  be  held  to  be  created.  Section  1  pro- 
vides that  "no  person  shall  keep  or  suffer  to  be 
kept  on  his  premises  or  possessions  or  under  his 
charge,  for  the  purp(»e  of  sale  and  delivery  with* 
in  thiB  State,  any  ale,  wine,"  etc.  Section  9 
provides,  "If  any  person  shall  keepor  suffer  to 
be  kept  oo  bis  premises  or  possessions,  or  under 
his  charge,  for  tbe  purposes  of  sale,  in  violation 
of  any  of  the  provisions  of  this  Act,  any  ale, 
wine,  etc.,  he  shall  be  fined,  etc.;  the  words 
"and  delivery,"  after  the  word  "sale,"  being 
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omitted.   The  words  "and  delivery"  do  not 

occur  in  previous  statutes,  restrictive  or  pro- 
hibitory, and  we  do  not  understand  why  they 
are  inserted  now.  Their  effect,  if  they  have 
any,  is  that  the  offense  created  by  §  1  is  not 
simply  "keeping  for  sale."  but  "keeping  for 
sale  and  delivery,"  and  if  the  latter  offense  be 
other  or  more  than  the  former,  then  it  is  an  of- 
.  fense  for  which  no  punishment  is  provided,  on- 
less  g  9  can  be  construed  to  cover  it,  notwith- 
standing the  omission  there  of  "and  delivery." 
The  question  as  to  their  effect,  however,  u 
not  a  constitutional  question,  which  is  the  onlr 
kind  of  question  which  we  can  decide  in  this 
form  of  proceeding,  but  simply  a  question  of 
statutory  construction,  to  be  decided  wbeo 
properly  raised.  It  is  pertinent  here  only  as  it 
bears  on  the  form  of  the  CfHSplaint;  that  is, 
whether  the  words  "and  deHvery"  are  neces- 
sary in  the  complaint.  It  seems  to  us  that  if 
the  words  can  be  dispensed  with  in  g  9,  they 
can  be  dispensed  with  in  the  complaint.  For 
the  present,  therefore,  we  will  assume  that 
"keeping  for  sale"  under  S  9,  be  construed  to 
mean  "keeplngfor  sale  and  deliveiy,"  and  will 
treat  g  1  as  if  the  words  "and  delivery"  were 
not  in  it. 

The  defendant  contends  that  the  complaint 
airainst  him  is  bad  for  uncertainty.  The  com- 
plaint is  in  the  foim  given  in  §  15,  which  de- 
clares that  the  forms  of  complaint  there  given 
shall,  if  subHtantiallv  followed,  "be  suffidoit 
to  fully  and  plainly  describe  the  offenses"pnn- 
ishable  under  8  and  9.  The  defendant  con-  , 
tends  that  this  provision  is  repugnant  to  tbe  i 
State  Constitution,  art.  1,  §  10,  which  declues 
that  "in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  *^  *  *  to  be  informed  of 
the  nature  and  cause  of  the  accusation."  It 
will  be  seen  that  the  Constitution  does  doc  re- 
quire any  technical  nicety^  of  specification.-  It 
is  satisflect  If  tbe  accused  is  informed  before  trial 
of  the  nature  and  cause  of  the  accusation. 
Section  15  gives  two  forms  of  complaint,  one 
for  selling,  and  one  for  keeping.  The  com- 
plaint here  is  for  keeping,  and  the  question  is 
whether  it  meets  the  requirement  of  the  Con- 
stitution; for,  if  it  does,  g  15  is  constitutional  as 
it  applies  to  the  form  for  keeping,  however  it 
may  be  as  it  applies  to  the  form  for  selling. 

Keeping  for  sale  is  prohibited  only  when  the 
forbidden  liquors  are  kept  for  sale  '*'to  be  used 
as  a  beverage."  Tbe  complaint  here  conforms 
to  the  prohibitory  language  of  §  1,  except  that 
it  omits  the  words  "and  delivery."  of  which 
we  now  take  no  account,  and  the  words  "to  be 
used  as  a  beverage."  It  alleges,  however,  thai 
the  keeping  was  "without  uwful  authority" 
and  "against  the  statute,"  which  it  could  not 
have  been  unless  the  keeping  had  been  for  sale 
for  a  beverage.  It  does  bv  construction,  neces- 
sarily, though  not  technlcallv.charge  the  offense. 
It  unmistakably  informs  the  defendant  of  tiie 
nature  and  cause  of  the  accusation.  We  think, 
therefore,  that  the  complaint,  though  it  would 
have  hoea  tecbnioilly  insuffldfait  1^  reason  of 
the  omission  of  the  words  "to  be  used  as  t 
beverage,"  without  the  aid  of  §  16,  is  sufficient 
under  that  section,  and  that  that  section,  in  so 
far  as  it  applies  to  the  case  at  bar.  Is  constitu- 
tional. 

D^endanfft  o^je^ont  overruled. 
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CON>'ECTICCT. 

SVPREHB  COUBT  OF  EbBOBS. 


Charles  S.  HAMILTON 

V. 

Geoise  S.  LAMPHEAR.  Appt. 

1.  Where  Shelton,  an  ^ttorneyt  entered 
into  a  written  contract  to  collect  a 

claim  for  35  per  cent  of  the  net  amount 
recovered,  and  with  the  assent  of  his 
client  employed  the  plaintiff,  another 
attorney,  to  assist  m  the  said  collec- 
tion for  3  per  cent,  and  perform  other 
aerrioes  for  further  compensation,  and 
delivered  to  him  the  written  contract  as 
secority,  and  in  furtherance  of  this  ar- 
rangement the  defendant  executed  to 
the  plaintiff  a  power  of  attorney  author- 
izing him  to  collect  and  nay  over,  but 
providing  that  he  should  look  to  Shel- 
toD  for  all  compensation,— held,  in  an 
action  on  the  contract  for  the  35  per  cent, 
that  the  administrator  of  8hetton  was 
properly  made  a  party  plaintiff  on 
his  own  application. 

2.  It  was  not  error  to  make  such  adminis- 
trator a  coplaintiff  without  first  requir- 
ing him  to  prove  his  leml  appoint- 
ment, the  defendant  in  ins  answer  not 
having  denied,  nor  afterwards  offered  to 
prove  the  contrary. 

:l.On  admission  as  a  coplaintiff.the  admin- 
istrator had  a  right  to  adopt  the  tUle- 
gations  of  the  original  complaint,  so 

far  as  they  were  applicable,  and  supple- 
ment and  modify  tnem  by  allegations  in 
bis  application. 

4.  Where  one  of  the  joint  nlaintiffs  resides 
within  the  citv  of  New  Haven,  the  dty 
court  has  Jurisdiction  of  all,  and  an  at- 
tachment sued  out  by  the  resident  joint 
plaintiff  enures  to  the  benefit  of  all  who 
recover  a  joint  judgment. 

'i.  After  the  admission  of  the  administra- 
tor as  a  coplaintiff,  the  de<^aratioiw  of 
his  intestate  relative  to  the  execution 
of  the  contract  of  employment  were  ad- 
missible under  the  Act  of  1881. 

(New  Haven  FUed  Julr  tO,  1886.) 

A  PPEAL  from  a  judgment  of  the  New 
O.  Haven  Superior  Court  in  favor  of  plaintiff 
in  on  action  to  recover  on  a  contract  for  profes- 
nonal  services  as  an  attorney  at  law.  AMrmed. 

The  facts  and  questions  nused  are  set  forth  in 
the  opinioD. 
Jfr.  E.  P.  Arvine,  for  defendant : 
The  admission  of  Sheldon's  executor  as  a 
IMkTty  plaintiff  was  error.   The  court  could  not 

g*ve  the  new  plaintiff  any  jurisdiction  over  de- 
ndant,  who  is  a  nonresident 
Wiltm  Sewing  Maekim  Co.  v.  WiUmi,  51 

CODQ.  505. 

Where  an  assienroent  is  absolute  on  its  face, 
or  in  its  terms,  but  by  means  of  a  collateral, 
rontempOTBneouB  agreement  is  in  fact  rendered 
conditlona],  the  as^;nee  is  the  real  party  in  in- 
lereat  and  die  <»ily  one  mtitled  to  sue. 

Pom.  Ug.  Rem.  %  18^. 
com. 


If,  as  appears  from  the  application,  Ur.  Ham- 
ilton is  the  bona  fide  ownerof  the  chose  in  action, 
and  only  bound  by  a  collateral  agreement  to 
pay  something  to  the  administrator  in  case  there 
is  tmr  balance  after  satisfjing  his  dafans  asalnst 
C.  T.  Shelton's  estate,  then  the  legal  relation 
of  the  applicant  ia  only  to  Hamilton,  and  not 
at  all  to  the  defendant,  and  in  each  case  the  ap- 
plicant has  no  right  to  be  made  a  party. 

State  V.  Wright,  50  Conn.  581. 

The  contract  of  defeodant  with  Sheldon  was 
a  personal  contract.  A  contract  in  which  the 
skill,  experience,  fir  intcgtii^.  of  one  of  tiie  con- 
tracting parties,  or  the  net  of  tiie  other  party's 
acquaintance  with  him,  and  consequent  trust  in 
him,  forms  a  part,  cannot  be  assigned  by  him 
without  the  consent  of  the  other. 

2  Chitty.  Cont.  p.  1088.  note  A.  and  p.  1868, 
note  a;  Clinton  v.  Fly,  10  Me.  203;  Stetene  v. 
Benning.  6  De  O.  M.  &  6.  228;  GOmtn  v.  Gar- 
ruthere,  8  Mees.  &  W.  821. 

The  utmost  that  can  be  claimed  is,  that  a  part 
of  the  money  to  become  due  when  the  contracts 
were  performed  was  assigned  to  Hamilton.  A 
part  of  a  chose  in  action  is  not  assignable,  so 
that  the  assignee  can  bring  an  action  upon  it. 

5  Wbart.  277;  16  W.  Va.  555  ;  57  CW.  078  ; 
Burnett  v.  Cranttal,  68  Mo.  410. 

Mr.  C.  S.  Hanllton*  plaindff  in  person. 

If  either  Hamilton  or  Shelton's  administrator 
was  a  proper  party  plaintiff,  it  could  not  defeat 
the  action,  nor  would  it  be  a  matted  of  error  in 
this  court,  that  some  one  else  was  joined  as  a 
coplaintiff. 

Mencin.  v.  Biefuirdson,  62  Conn.  228,  23.^235. 

But  the  application  of  the  adminintrator  clear- 
ly sets  up  such  a  title  in  himself  as  gives  him  a 
right  to  be  a  party  plaintiff— such  a  ricrfat  as 
perhaps,  under  the  ruling  Id  JBeaeti  v.  Fainxtukt, 
52  Conn.  167,  would  have  entitled  him  to  main- 
tain the  suit  in  his  own  name  alone  as  sucli  ad- 
ministrator, and  if  so  there  certainly  could  be 
no  error  in  admitting  him  as  a  party  plaintiff; 
and,  as  we  have  already  shown,  the  fact  that 
there  was  another  plaintiff  could  make  no  dif- 
ference. 

Prac.  Act,  p.  11,  §  6. 

This  is  a  case  of  the  assignment  of  a  part  of 
a  chose  in  action,  and  thus  permits  the  joiiuler 
of  the  two  plaintiffs. 

Prac.  Act,  p.  II,  66  1,  5 ;  p.  4.  S  11 ;  BIi^s. 
Cr.  PI.  §  50. 

Assignments  of  choses  in  action  made  verbal- 
ly and  hy  the  deliver  of  the  evidence  of  such 
cboses  in  action  have  been  held  valid  to  confer 
upon  the  assignee  such  an  equitable  title  to  the 
extent  assigned  as  would  enable  him,  under  our 
statutes  (Stat.  187S,  p.  417,  g  6),  to  become  a 
party  plaJnilff  in  an  action  to  collect  such  chose 
m  action. 

WliiU  V.  Kilgore,  1  N.  £.  Bep.  208;  Bmytli  v. 
Bi^,  88  Conn.  806. 

And  even  if  the  rights  of  Shelton  under  the 
contract  be  considered  future  earnings,  a  part 
interest  therein  was  still  assignable. 

HawUy  v.  Briatol,  89  Conn,  26;  Augur  v.  -.V. 
Y.  B.  it  P.  Co.  m  Conn.  536. 

Since  the  parties,  now  plEuntiffs,  could  have 
in  the  banning  joined  as  ooplainti^,  there 
was  no  error  in  aomttting  one  of  them  after- 
wards. The  time  of  the  admission  was  imma- 
terial. 

MervftH  v.  IHelutirdmm,  53  Coon.  288. 
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The  admiaistrator's  title  ns  administratoT  rc- 1 
lated  back  to  July  39, 1885,  the  date  of  the  death ! 
of  his  intestate,  although  be  was  not  appointed 
till  April  15,  1886. 

Wms.  Exre.  pp.  632, 683.  698,  699. 

If,  after  the  applicant  has  been  admitted  as 
a  party,  the  defendant  "wishes  to  controvert 
the  right  of  the  plaintifE  to  sue  hb  executor,  ur 
as  trustee,  or  in  any  other  repreaeutative  capa- 
city *  *  *  be  shall  deny  the  same  in  his  aoswer 
and  specilically." 

Prac.  Act,  p.  2,  ^  3. 

The  Practice  Act  provides  that  "  no  change 
in  parties  made  by  order  of  court,  shall  impair 
any  previous  attachment  of  the  estate  or  body 
of  any  person  remaining  a  defendant  in  the  ac- 
tion. 

Prac.  Act.  p.  5,  g  19. 

As  Ions  as  any  one  of  the  parties  to  the  suit 
was  a  resident  of  the  city  of  New  Haven,  the 
city  court  of  New  Haven  had  jiirisdictiou  of  the 
case.  The  original  plaintiff  still  remained  a 
party  and  is  a  resident  of  the  city. 

Spec.  Acts  1881,  p.  304,  %  6(i. 

The  administrator  having  become  a  party 
plaintiff,  the  declarations  of  nis  intestate  were 
admissilile  under  the  statute  to  the  same  extent 
as  the  intestate  himself  might  have  testified,  had 
he  been  living  and  called  as  a  witness. 

Stat.  1881,  p.  54. 

If  there  was  any  possible  objection,  by  way 
of  misjoinder  or  want  of  suJHcient  alle^tions 
in  the  compLiint,  such  objection  should  have 
been  raised  by  demurrer,  and  was  waived  by 
pleading  to  the  merits  the  general  denial. 

Trowbridge  v.  True,  r)3  Conn.  190, 197;  Bliss, 
Code  PI.  p.  318,  g  2ftl. 

The  fourth  ground  of  error  assigned  needs 
but  the  citation  of  a  single  authority, — Meririn 
V.  Riehardion,  52  Conn.  223-233,  where  the 
court  says:  "Under  the  Practice  Act  he  was  a 

Elaintiif;  and  neither  the  manner  of  his  becom- 
ig  such,  nor  the  fact  tbat  others  were  joined 
with  him,  will  defeat  his  right  to  recover." 

I*oomiS(  J.,  delivered  the  o[Hnion  of  the 

court  : 

It  appears  from  the  record  that  the  defendant 
bad  a  claim  against  the  insolvent  estate  of  the 
American  M^utnal  Life  Insurance  &  Trust  Com- 
pany, and  that  on  the  20tb  day  of  February, 
1878,  he  entered  into  a  written  contract  with 
one  Charles  T.  Shelton,  a  counsellor  at  law, 
that  the  latter  should  attend  to  the  collection  of 
the  claim,  for  the  compensation  of  35  per  cent 
of  the  net  amount  recovered,  in  lieu  of  all  other 
charges. 

Shelton  did  not,  except  to  a  limited  extent, 
attend  persoWly  to  the  matter,  but  with  the  as- 
sraitof  the  ddFendant  substituted  Hamilton,  the 
plaintiff,  to  prosecute  the  claim.  The  agree- 
ment between  Shelton  and  Hamilton  in  sub- 
stance was.  that  the  latter  was  to  assist  in  mak- 
ing and  presenting  proofs  of  this  claim  and  other 
like  claims,  for  which  he  was  to  receive  3  per 
cent  of  all  the  moneys  collected  on  the  claims, 
and  was  to  render  other  professional  services  in 
relation  to  the  sune  and  other  matters  for  a  fair 
compensation;  and  it  was  agreed  that  Hamilton 
might  retain  out  of  the  25  per  cent  mentioned  in 
the  agreement  between  the  defendant  and  Shel- 
ton, a  sufficient  sum,  not  only  to  pay  him  the 
2  per  cent,  but  also  to  compensate  him  for  other 
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'  services  rendered  and  to  be  rendered,  mf  ^re  par- 
\  ticularly  mentioned  in  the  agreement  b^een 
Hamilton  and  Shelton.  And  to  forward  this 
last  mentioned  agreement,  the  defendant  exe- 
cuted and  delivered  a  power  of  attorney  to  the 
plaintiff  [Hamilton),  aiithorizing  him  to  prose- 
cute the  claim,  to  collect  dividends,  and  gire 
receipts  tberefo^  etc.,  but  providing  that  lie 
should  look  to  Shelton  for  his  compensatioo 
and  pay  over  dividends  collected  to  him.  To 
secure  Hamilton,  Hholton  delivered  to  bim  the 
written  contract  he  had  made  with  the  defenii- 
ant,  to  hold  until  be  had  been  fully  paid. 

Hamilton,  with  some  assistance  from  bheltca, 
fully  performed  the  services  contemplated  in  llw 
agreement  between  Shelton  and  tlie  defendunl 
and  in  the  power  of  attorney  from  the  defend- 
ant to  Hamilton,  and  obtained  before  tbe  com- 
missioners on  the  insolvent  estate  of  the  life  in- 
surance com])imy  an  allowance  in  favor  of  the 
defendant  and  a^insl  the  insurance  company, 
of  tlie  Slim  of  $1,802.54,  upon  which  a  divi- 
dend of  $93. 15  has  been  allowed  and  paid  by 
the  receiver  to  the  defendant.  The  defendant 
has  never  paid  tbe  25  per  cent,  or  auy  part  of 
il.  either  to  Hamiltoo  or  to  Shelton. 

This  suit  was  originally  brought  in  tbe  name 
of  Hamilton  alone.  Shelton  died  July  29, 1885, 
intcatJite,  and  afterwards,  during  the  pendency 
of  the  suit,  at  the  April  Term  of  the  City  Court. 
1888,  Cyrus  M.  Shelton,  as  admimstrator  of  his 
estate,  made  formal  application  in  writing  to 
be  admitted  a  party,  alleging,  among  other 
things,  that  Shelton  died  Intestate;  tbat  the  ap- 
plicant had  been  duly  appointed  such  adnnms- 
trator  and  had  qualified  as  such;  and  also  fel- 
ting forih  the  substance  of  the  agreement  be- 
tween tbe  defendant  and  tbe  intestate,  and 
between  Hamilton  and  the  latter;  and  that 
Hamilton  was  to  bold  and  own  the  former  con- 
tract for  the  purpose  of  paying  his  percentage 
and  other  claims  in  his  favor  against  Shelton: 
and  that  whatever  balance  of  ue  26  per  cent 
was  left  was  to  belong  to  Shelton  and  be  paid 
to  him  or  bis  assigns;  and  praying  that  aa  such 
administrator  he  be  allowed  to  become  a  party 
plaintiff  in  this  action  with  Hamilton,  and  be 
allowed  as  such  coplaintiff  to  prosecute  the 
action  to  effect.  The  court  granted  the  ^ipli- 
cation,  and  afterwards  renderel  a  yAsA  judg- 
ment in  favor  of  Hamilton  and  we  somin- 
istrator. 

The  first  (question  for  review  is  whether  the 
court  erred  in  grantiug  this  application  by  the 
administrator  to  be  made  a  party. 

One  prominent  objection  is  that  the  intestate 
at  the  time  had  no  interest  in  the  contract  wfaicb 
forms  the  basis  of  the  action. 

But  it  must  be  conceded  that  at  first  the  aole 
interest  was  in  Shelton,  and  at  the  cconmence- 
ment  of  the  auit  it  was  still  in  him,  or  in  Ham- 
ilton, or  in  both;  so  that  at  most  the  error,  if 
any,  was  a  mere  case  of  misjoinder  in  regard  to 
which  the  provisions  of  the  Practice  Act,  p. 
g  16,  are  so  liberal  as  to  offer  poor  encourage- 
ment for  such  technicalities.  Ttus  [novision  is 
as  follows:  "  No  actioo  shall  be  defeated  by  Uie 
nonjoinder  or  misjoinder  of  parties.  New  parties 
may  be  added  and  summoned  in,  and  parlies 
misjoined  may  be  dropped,  by  order  of  the 
court,  at  any  stage  of  tbe  cause,  as  it  may  dean 
the  interests  of  justice  require." 
But  the  objection  may  be  more  directly  met 
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and  dinpproTed  of.  Although  the  verbal  ar- 
rangement whereby  Hamilton  acquired  on  in- 
terest is  rather  vaguely  stated  in  some  particu- 
lars, tx>th  in  the  application  to  be  mode  a  party 
and  in  the  finding,  yet  in  either  cnsc  it  seems 
very  clear  that  the  (ransfer  to  Hamilton  was 
not  absolute  of  all  Shelton's  rip'bt  and  interest, 
but  left  remaining  in  him  still  an  interest,  so 
that  the  joinder  may  he  justified  under  the 
niles  as  to  tbe  Practice  Act,  as  established  by 
the  judges.  Kule  1,  5,  provides  that  "if  a 
port  interest  in  a  contract  obligation  be  assigned, 
tbe  assignor  (retaining  the  remaining  interest) 
and  asaignte  may  join  as  plaintiffs."  And.  of 
course,  if  Hheltoa,  tbe  intestate,  could  have 
joined  jn  tiie  suit  with  Hamilton,  his  personal 
n^esentative  may  do  tbe  same. 

But  the  defendant  goes  back  a  step  farther 
in  hia  technical  line  of  defeii.se.  and  insists  that 
it  was  error  to  admit  tbe  ndministrator  as  a 

Ertv  without  first  compelling  him  to  prove  hia 
jal  appointment  to  tliat  office.  The  objection 
would  seem  to  deny  to  tbe  court  its  ordinary 
discfetioQ  as  to  tbe  order  of  proof,  and  to  apply 
to  the  added  party  a  rule  that  he  would  not 
have  been  subject  to  if  he  bad  originally 
brought  the  suit  with  Hamilton.  The  applica- 
tion by  the  administrator  contained,  as  it  should, 
all  the  essential  allegations  as  to  the  capacity  in 
which  he  desired  to  prosecute  tbe  suit.  In  the 
progress  of  the  suit  this  fact  was  to  be  estab- 
lished. It  could  not  prejudice  the  defendant 
to  admit  the  new  party  prior  to  such  proof,  for 
the  matter  was  still  open  to  in(iuiry.  The  de- 
fendant, by  deuyingthc  fact  in  hisanswcr,  could 
have  offered  evidence  to  show  that  the  allega- 
tion was  untrue,  but  be  neither  pleaded  any 
denial  nor  did  be  attempt  to  prove  it.  Tbe 
plaintiff,  however,  waiving  for  the  benefit  of 
the  defendant  the  rcqnirement  of  the  Practice 
Act,  p.  2,  §  8,  that  the  defendant  must  deny  in 
bis  answer  the  right  of  a  plaintiff  to  sue  as  ad- 
ministrator if  he  would  contest  the  fact,  as- 
nimed  the  burden  of  proof,  and  produced  in 
court  the  appropriate  record  evidence  of  his 
appointment. 

Again,  the  defendant  claims  that,  as  he  is  a 
nonresident  of  the  State,  uotbing  but  Hamil- 
ton's attachment  of  funds  in  the  hands  of  the 
receiver  in  New  Haven  could  give  the  city 
court  of  that  city  any  jurisdiction  of  tbe  case, 
and  that,  the  administrator  having  made  no 
such  attachment,  there  was  no  jurisdiction  as 
to  him.  But  the  Practice  Act,  p.  5,  g  19,  pro- 
vides that  no  change  of  parties  made  by  order 
of  the  court  shaU  impair  any  previous  attach- 
ment. The  attachment  enures  to  the  benefit  of 
all  tbe  joint  parties  who  obtain  judgment. 

Neither  is  there  anything  to  the  objection 
that,  as  the  administrator  did  not  reside  within 
the  city  of  New  Haven,  the  city  court  could 
iiave  no  jurisdiction  over  his  part  of  the  case. 
If  one  of  the  joint  plaintiffs  resides  witiiln  the 
dty,  it  is  all  tliat  can  be  required.  Otherwise 
it  would  happen  that  a  joint  obligation  in  favor 
of  two  persons,  residing  in  different  cities,  could 
not  be  sued  in  either. 

Another  claim  made  hy  the  defendant  is  that, 
ats  the  administrator  filed  no  pleadings  after  his 
admission  as  a  party,  no  judgment  could  be 
rendered  in  his  favor,  either  alone  or  jointly, 
with  Hamilton.  There  is  nothing  to  this  point, 
unless  it  is  true  that  In  every  case  where  a  third 
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party  is  admitted  as  a  coplaintiff  In  a  pending 
suit  be  must  file  a  new  complaint.  This  cannot 
be  reasonably  required  in  a  case  like  the  present , 
where  the  claim  of  tlie  third  party  is  based  on 
the  identical  obligation  which  the  other  plain- 
tiff is  seeking  to  enforce.  The  prayer  of  the 
administrator  was  to  be  admitted  a  coplaintiff, 
to  prosecute  the  miit  then  pending.  He  adopted 
the  allegations  of  that  complaint  except  so  far 
as  he  supplemented  and  modified  tbrm  by  the 
allegations  coutained  in  bis  application.  The 
allegations  as  to  Hamilton'.';  exclusive  right  and 
interest  in  the  contract  referred  to  are,  of  course, 
modified  by  the  administrator'a  averment  of  an 
interest  in  bis  intestate  at  the  same  time.  The 
fact  that  Hamilton  originally  alleged  that  the 
sole  interest  in  the  contract  belonged  to  him 
does  not  render  invalid  a  judgment  founded 
upon  .proof  of  a  joint  interest.  Had  tbe  de- 
fendant desired  to  raise  any  appropriate  issue 
relative  to  the  administrator's  interest,  or  right 
to  sue,  he  could  easily  have  done  so  by  tender- 
ing pleadings  of  his  own;  but  he  chose  to  pKOse- 
cute  his  defuse  against  the  coplaintiff  without 
changing  his  answer  at  all. 

The  defendant  also  seeks  to  obtain  a  new 
trial  on  account  of  the  ruling  of  the  court  ad- 
mitting in  evidence  certain  declarations  of 
Charles  "T,  Shelton,  deceased.  Tbe  declarations 
were  offered  to  prove  the  execution  by  the  de- 
fendant of  tbe  contnict  with  Shelton.  The  ad- 
ministrator having  I>ecome  a  party  to  tbe  suit, 
the  declarations  of  his  intestate,  if  otherwise 
relevant,  were  admissible  under  the  Act  of 
1881  .which  provides  that  '  'in  suits  by  or  against 
representatives  of  deceased  persons,  declara- 
tions of  the  deceased  relevant  to  the  matter  in 
issue  may  be  received  as  evidence."  Session 
LawslSSl,  chap.  99,^1. 

No  claim  is  made  that  the  evidence  was  not 
relevant  to  prove  tbe  execution  of  the  contract, 
but  the  sole  objection  is  that  there  was  no  issue 
in  the  pleadings  between  any  representative  of 
the  intestate  and  the  defendant;  which  is  tbe 
same  groundle.=is  objection  we  considered  in 
another  connection. 

There  wa«  no  error  in  the  judgment  com 
plained  of. 

In  this  opinion  the  other  Judges  concurred. 


Richard  L.  BISHOP 
*. 

Elisha  C.  BISHOP. 

1.  A  sum  of  money  paid  by  one  partner 
in  the  due  course  of  partnership  buai- 
ness  cannot  be  made  the  basis  of  a  legal 
claim  for  contribution  asainst  bis  co- 
partner before  the  accounts  of  tbe  part- 
nership are  settled. 

S.  Payment  of  a  jndis^ent  against  a  cotii- 
pany,  by  one  of  tbe  partners  therein, 
with  the  knowledge  and  consent  of  the 
others,  is  a  partneraUp  transaction. 

(New  Haven  Tiled  July  27, 1886.) 

ACTION  for  an  account  and  for  the  recovery 
of  amount  found  due,  reserved  for  advice 
by  tbe  New  Haven  Superior  Court. 

The  facts  and  questions  raised  are  set  out  in 
the  opinion. 
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Mr.  W.  Ij.  Bennett,  for  plaintiff. 
Mr.  I*.  HMFriaon*  with  whom  was  Mr. 
E.  Zacher.  for  defendant.  • 

Park,  Ch.  J.,  deUvered  the  opinion  of  the 
court: 

The  controversy  in  this  case  presents  the 
question  whether  a  sum  of  money  paid  by  one 
pnrtner  in  the  due  course  of  partnership  busi- 
ness van  be  made  the  basis  of  a  legal  claim  for 
coDtribiition  against  bis  copartner  before  the 
accounts  of  the  partnership  are  settled. 

The  facts  upon  which  the  question  arises  are 
■ubstautially  as  follows:  The  platntiiff  and  de- 
fendant in  this  suit,  together  with  certahi  other 
parties,  were  the  owners  of  an  oil-producing 
farm  in  the  State  of  Pennsylvania,  called  the 
Foster  Farm,  and  were  partners  in  carrying  on 
the  busine.s8  of  the  farm,  under  the  firm  name 
of  the  Foster  Farm  Oil  Company.  The  busi- 
ness  consisted  in  procuring  oil  from  the  oil 
wells  on  tbe  farm,  and  in  storing  and  selling  it. 
The  defendant  was  the  superintendent  and 
managing  agent  of  Uie  companv,  and  na  such 
agent  mme  an  arrangement  witn  one  Bronson, 
who  was  a  lessee  of  one  of  the  oil  wells  on  the 
farm,  and  who  was  working  it  for  his  own  ben- 
efit, to  store  his  oil  in  one  of  the  company's 
tanks  on  the  farm.  Bronson  stored  a  large 
quantity  of  his  oil  in  the  tank.  The  defendant, 
acting  for  the  company,  sold  Bronson's  oil  and 
divided  the  proceeds  among  the  members  of 
the  company  in  proportion  to  their  interest  in 
the  company  and  farm.  Bronson  afterwai-ds 
brought  a  suit  for  the  value  of  his  oil  against 
the  company,  describing  them  as  partners  do- 
ing business  under  the  firm  name  of  the  Foster 
Farm  Oil  Company,  and  had  service  of  tbe 
process  made  upon  such  members  of  tbe  com- 
pany as  were  within  the  jurisdiction  of  the 
court,  including  the  plaintiff  and  defendant  in 
this  suit.  He  obtained  judgment  aeainBl  tbe 
company  for  a  large  amount,  which  the  de- 
fendant," with  tbe  knowledge  and  consent  of  all 
the  members  of  the  firm,  afterwards  succeeded 
in  compromising  for  the  sum  of  $8,000  and 
some  costs.  Of  this  amount  one  of  the  mem- 
bers of  the  firm  paid  the  sum  of  $3,500,  and  the 
defendant  paid  tlie  balance,  and  the  latter  now 
brings  one  half  of  tbe  sum  paid  by  him,  namely, 
tbe  sum  of  $3,818.75,  into  bis  account  against 
the  plaintiff  in  this  suit.  No  settlement  of  the 
accounts  of  the  partnership  of  tbe  Foster  Farm 
Oil  Company  b.is  ever  been  made. 

These  are  tbe  principal  facts  lerarding  the 
Bronson  judgment;  and  we  think  the  defend- 
ant is  not  entitled  to  recover  of  the  plaintiff  in 
this  suit  one  half  or  any  part  of  the  sum  paid 
by  him  to  settle  that  judgment.  The  law  gov- 
erning tbe  matter  is  well  settled. 

In  Mirkle  v.  PceU  43  Conn.  65,  tbe  marginal 
note  is  as  follows:  "Until  the  affairs  of  the 
partnership  are  settled,  ita  assets  disposed  of, 
and  the  avails  applied  to  the  payment  of  all  de- 
mands aQ;ainst  it,  it  cannot  be  known  what  bal- 
ance will  be  due  from  the  partnership  to  any 
partner.  When  this  balance  is  ascertaineci, 
then,  and  not  before,  tbe  law  implies  a  promise 
on  the  part  of  the  other  partner  to  pay  his  pro- 

rrtion  of  it."  The  cases  of  White  v.  Harlorc, 
Gray.  468;  HarHa  t.  Swnrit,  88  N.  H.  4S; 
Ordiofne  v.  Woodman,  Id.  541;  Dovlirtg  v. 
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Cla/rke,  18  R.  I.  184;  and  Arjwld  v.  Artwld,^ 
N.  T.  580,  are  to  the  same  effect.  , 
The  reasons  why  one  partner  is  not  entitled 
to  contribution  in  regard  to  some  item  in  tbe 
partnership  account  favorable  to  himself,  be- 
fore the  affairs  of  tbe  partnership  are  settled, 
are  numerous  and  cogent.  In  addition  to  other 
reasons  that  might  be  given,  it  is  obnous  that 
if  one  partner  may  do  this  in  regard  toan  item 
favorable  to  himself,  so  may  another  parlDer 
in  regard  to  an  item  favorable  to  bimBelf,  and 
there  might  be  an  interminable  litigation  over 
the  accoimt,  and  at  last  all  the  partners  might 
be  compelled  to  refund  the  money  thus  obtained 
in  tiie  final  settlement  of  the  partneisbip  a^ 
coimts;  for  until  then,  in  tbe  Ianguag%of  our 
court,  it  cannot  be  known  whether  such  p&n- 
neis  do  not  owe  tbe  company,  notwithstandiag 
tbe  money  paid  by  them  on  partnership  a^ 
count. 

So,  in  this  case,  it  is  manifest  that  tmtit  tbe 
accounts  of  the  Foster  Farm  Oil  Company  ut 
settled,  it  cannot  be  known  whether  tbe  de- 
fendant does  not  owe  tbe  company,  notwith- 
standing the  money  paid  by  him  to  settle  tbe 
Bronson  judgment. 

Again,  this  suit  was  brought  to  settle  the  af- 
fairs of  a  partnership  between  tbe  plaintiff  and 
the  defendant  alone,  and  was  not  brought  to 
settle  tbe  accounts  of  the  Foster  Farm  Oil 
Company.  That  company  included  otiier 
partners  be-^^ides  the  parties  to  this  suit  It  it 
clear,  therefore,  that  no  item  of  that  account 
can  be  considered  in  this  case,  even  in  connec- 
tion with  the  agreement  of  tbe  parties,  madeoD 
the  trial,  tbatallaccountsbetweeD  them,  wheth- 
er they  pertained  to  the  partnership  then  under 
consideration  or  otherwise,  shonla  be  consid- 
ered and  settled  by  tbe  committee.  Indeed, 
both  parties  to  the  ai^Teement  then  claimed  that 
the  affairs  of  the  Foster  Farm  Oil  Company 
could  not  be  gone  into  in  this  suit;  and  surely 
the  defendant  cannot  now  be  permitted  toclairo 
the  contrary,  even  if  there  was  ground  other- 
wise for  the  claim. 

The  defendant  claims  that  the  payment  \if 
him  to  settle  the  Bronson  judgment  was  not  a 
partnership  transaction,  and  consequently  it  is 
not  properly  an  item  in  the  partnership  ac- 
counts of  tbe  Foster  Farm  Oil  Company,  but 
is  separate  and  distinct  therefrom.  We  Uiink 
there  is  no  foundation  for  this  claim.  Tbe  de- 
fendant, as  managing  agent  of  the  company, 
sold  the  Bronson  oil  and  divided  the  proceeds 
of  the  sale  among  the  members  of  the  com- 
panv.  The  Bronson  suit  and  judgment  were 
agamst  the  company  on  the  ground  that  the 
company  was  liable.  The  defendant,  acting 
for  the  company,  and  with  the  knowledge  and 
consent  of  all  its  members,  paid  and  satisfied 
the  Bronson  judgment,  and  charged  the  amouat 
in  his  indiTidual  account  against  the  company. 
The  transactions  were  equivalent  to  buying  aad 
selling  the  Bronson  oil  for  the  company  and 
charging  them  with  the  sum  paid. 

M'e  think  tbe  transactions  were  company 
transactions,  and  that  they  must  be  regarded  as 
belonging  to  the  company's  accounts. 

In  relation  to  the  Abbot  &  Harley  item,  so 
called,  the  defendant  insists  that,  inasmuch  as 
tbe  committee  allowed  that  item  in  the  defend- 
ant's account  and  there  having  been  no  reinoD- 
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strancc  acainst  the  comioittee's  report,  its  «!• 
lowance  is  not  the  subject  of  consideratioD 
here.  But  the  report  of  the  committee  states 
all  the  facts  in  regard  to  that  item,  and  the 
superior  court  having  reserved  the  case  and  aH 
questions  of  law  arisiog  thereon  for  tht;  advice 
of  this  court,  we  think  that  item  is  a  proper 
subject  of  consideration  here.  All  the  forego- 
ing considerations  apply  with  the  same  force  to 
that  item  as  to  the  BroDson  judgment,  and  it 
needs  no  further  commeDta. 

We  advUe  the  tyuperior  Court  to  disallow  tlie 
turn  of  money  paid  on  the  Brojuort  judgment  by 
(he  defendant,  and  the  Abbot  db  Barley  claim. 

In  this  opinion  Paj^ee*  iMHtmis  and 
OrmnseTt  JJ.,  concurred. 

Carpenter,  J. .  dissenting: 

It  seems  to  me  that  the  money  paid  by  E.  C. 
Bishop  to  satisfy  fironson's  judgment  ought 
□ot  to  be  treated  as  money  paid  on  account  of 
the  partnership  of  the  Foster  Farm  Oil  Com- 
uny.  E.  A.  Skinner,  David  Harris,  £.  C. 
BisDop,  and  B.  L.  Bishop  were  the  defendants 
in  that  suit.  It  is  true  they  were  described  as 
partners,  but  it  ie  conceded  that  several  other 
persons  were  also  interested  as  partners  in  that 
concern,  who,  being  out  of  the  iuritdiction  of 
the  court,  were  not  made  defendants  and  were 
not  served  with  process.  The  judgment  there- 
fore was,  in  effect,  only  a  joint  judgment 
against  the  four  defendants.  They  were  the 
only  persons  liable  on  that  judgment;  and  if 
one  of  them  had  been  compelled  to  pay  the 
whole,  it  is  clear  that  he  could  have  maintained 
a  suit  for  contribution  against  the  other  three. 
When  that  judgment  wassatiafled,  Bronson  had 
no  claim  against  Uie  partners  not  made  defend- 
ants. Payment  of  that  judgment  resulted  in 
taking  Bronson'a  claim  out  of  the  list  of  part- 
nership liabilities.  The  parties  paying  it  doubt- 
less have  a  remedy  against  the  other  partners, 
but  that  ought  not  to  deprive  them  of  a  remedy 
as  Eigainst  each  other. 

Moreover,  of  that  judgment  Skinner  paid 
nothing.  Harris  paid  $2,500.  The  balance 
Bronson  could  have  collected  of  E.  C.  and  R. 
L.  Bidiop,  or  either  one  of  them.  E.  C.  Bish- 
op,  acting,  not  for  the  Foster  Farm  Oil  Com- 
jwiny,  but  for  himself  and  R.  L.  Bishop,  paid 
that  balance.  It  seems  to  me  that  the  payment 
ought  to  be  regarded  as  having  been  made  on 
the  joint  account  of  the  plaintiju  and  defendant 
alone,  and  that  one  half  the  tunount  so  paid 
(asBuming  that  Skinner  is  irresponsible)  should 
be  allowed  to  the  defendant  in  this  action. 


DICKINSON'S  APPEAL  from  Probate. 

1.  A  dtrlalon  of  an  intestate's  estate, 

made  In  writing*,  among  the  heirs  and 
next  of  kin,  all  being  of  age  and  all  join- 
ing, where  not  made,  executed,  and  ae- 
knowledeed  like  deeds  of  land,  and  not 
flied  and  recorded  in  the  probate  court 
(Gen.  Stat.  p.  873,  ^  5),  does  not  super- 
sede or  preclude  a  later  regular  probate 
decree  ordering  such  a  distribution. 

2.  A  partial  distribution  of  an  estate 
does  not  preclnde  the  iQ^kipg  of  aa- 


other  distribntion  which  is  full  and 

final. 

8.  Where  a  party,  on  the  trial,  claimed  the 
admission  of  evidence  on  a  particu* 
lar  ^onnd,  which  was  untenable,  he 
cannot  afterwards,  on  appeal,  claim  that 
the  nilinig  of  the  court  in  rejecting  it  was 
erroneous  on  another  ground,  sach  as 
the  form  of  the  ierae  raised  by  the 
pleadings. 

(Filed  October  6, 1888.) 

APPEAL  from  a  judgment  of  the  Middlesex 
Superior  Court  reversing  a  decree  of  the 
Probate  Court  allowing  the  administration  ac- 
count upon  the  estate  of  Electa  Perry,  de- 
ceased, and  aiSrming  a  decree  ordering  the  dis- 
tribution of  the  estate,  and  accepting  a  distribu- 
tion made  under  the  order.  A^rmed. 

The  facts  and  quostioiu  raised  are  set  out  in 
the  opinion. 

Mr.  C.  J.  Cole*  for  Alfred  S.  Dickinson 
and  wife,  appellants. 

Mr.  W.  F.  Wilcox,  for  appellee: 
"  Intestate  estates,  after  deducting  expenses 
and  charges,  shall  be  distributed  by  three  dis- 
interested persons,  or  any  two  of  them,  under 
oath,  appointed  by  the  court  of  probate,  unless 
all  the  persons  interested  in  said  estate  shall  be 
legally  capable  to  act,  and  shall  make  and  file 
Id  court  a  division  of  the  same,  made,'  executed, 
and  acknowledged  like  deeds  of  land,  which 
instrument,  being  recorded  in  said  court,  shall 
be  a  valid  distribution  of  said  estate." 
Rev.  Stat.  1873,  p.  872,  5,  6. 
There  are  only  two  mocles  of  distribution  pro- 
vided or  recognized  by  statute.  One  la  the 
appointment  of  distributors,  and  the  other  is  by 
the  voluntary  ant  of  the  fadrs,  legally  capable 
to  execute  deeds,  etc. 

Wt^terv.  Merriain,  9  Conn.  239. 
The  dlittribution  of  an  estate  is  solely  within 
the  jurisdiction  of  the  probate  court. 
Clanent  v,  Brainard,  46  Conn.  179. 
The  court  of  probate  has  no  common-taw 
jurisdiction;  its  jurisdiction  is  limited  and  con- 
ferred by  statute  alone. 
Pinney  v.  BiseeU,  7  Conn.  28. 
A  distribution  of  the  estate  of  a  deceased  per- 
son cannot  be  made  by  distributors  appointed 
by  the  heirs. 
Mvnaon  v.  if«)i*>ft,  3  Day  (Conn.),  260. 
If  heirs  can  effect  a  division  by  agreement, 
without  fully  complying  with  the  statnte,  then 
they  could  certainly  stipulate  that  certain  indi- 
viduals might  divme  the  estate  for  them,  but 
the  court  held  that  they  could  not  make  a  valid 
division  in  this  way. 

Webster  v.  Merriam,  9  Conn.  229. 
Distribution  of  an  estate  cannot  be  made 
without  an  order  from  the  probate  court. 
Phelpt  V.  Siran,  Kirby  (Conn.),  438. 
Title  to  personal  property  vests  in  the  admin- 
istrator, and  is  conveyed  by  distribution  to  the 
heirs. 

Oritwold  V.  BigeUm,  6  Conn.  266. 
Property  distnbuted  may  be  taken  for  the 
payment  of  unsettled  debts  against  the  estate. 
Id.  267. 

The  matter  of  distribution  Is  entirely  in  the 
handsof  the  probate  court,  anditadecrees  must 
stand  until  set  aside  by  appeaL 
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Bit$dt  V.  BitteU,  24  Conn.  247. 
Distributors  may  make  a  revaluatioo  of  the 

Piatt  V.  Piatt,  42  Conn.  346. 

"  If  an  heir  conveys  his  interest  in  the  real 
estate  before  distribution,  the  power  of  a  court 
of  prolrate  to  order  a  distrimition  is  not  af- 
fected by  it." 

nokomb  V.  Sherwood,  29  Conn.  418. 

"The  court,  in  making  the  distribution, 
should  treat  tiie  estate,  and  the  rights  of  the 
heirs  to  it,  as  if  no  such  conveyance  had  been 
made." 

lUd. 

Distribution  by  agreement,—  when  not  such 
us  the  statute  provides. 

Broirn  v.  W/utekr,  17  Conn.  850. 

The  statute  relating  to  distribution,  as  it  ex- 
isted for  almost  a  century  prior  to  the  Revision 
of  1875,  was  as  follows:  "The  court  of  pro- 
bate shall  make  a  just  distribution  of  all  the  es- 
tate, *  *  *  which  distribution  shall  be  made 
by  three  diaintarested  and  judicious  persons," 
etc 

Gen.  Stat.  1866,  p.  414,  g  56. 

The  Revi»<ed  Statutesof  1876  have  so  changed 
the  old  statutes  as  to  place  the  sole  responsibil- 
ity upon  the  distributors. 

The  statute  provides,  unless  the  court  shall 
otherwise  order,  tiiat  the  real  estate  sliall  be 
distributed  toUie  male  heirs  (Rer.  Stat.  p.  S73, 
^  6).  No  osder  being  made  in  this  case,  the  real 
estate  was  tfo  distributed,  the  distributors  hav- 
ing no  other  guide  but  the  statute  to  follow. 

The  judge  of  the  court  of  probate  is  not  a 
chancellor,  lie  possesses  chancery  powers,  but 
they  are  only  such  as  arc  inciilentally  con- 
nected with  the  settlement  of  a  particular  es- 
late,  and  he  cannot  find  and  enforce  equities  in 
Uiat  ordinary  and  loose  sense  in  which  the  term 
has  come  to  be  used  in  the  law. 

Vail'eApp.Sl  Conn.  195. 

In  Ilevittft  App.,  recently  decided  by  this 
court,  the  jurisdiction  of  the  probate  court  in 
reference  to  the  distribution  of  an  estate  and  its 
equity  power  is  fully  discussed,  and  it  disposes 
of  the  claim  made  here  by  appellants. 

Loomia,  J.,  delivered  the  opinion  of  the 

court: 

The  statute  with  regard  to  the  division  of  in- 
testate estates  among  the  heirs  and  next  of  kin 
provides  that  "  intestate  estate,  after  deducting 
expenses  and  charges,  shall  be  distributed  1^ 
three  disinterested  persons,  or  any  two  of  them, 
under  oatb.  appointed  by  the  court  of  probate, 
unless  all  the  persons  interested  in  said  estate 
shall  be  legally  capable  to  act,  and  shall  make 
and  file  in  court  a  division  of  the  same,  made, 
executed,  and  acknowledged  like  deeds  of  land; 
which  instrument,  being  recorded  insaid  court, 
shall  be  a  valid  distribution  of  said  estate." 
Gen.  Stat.  p.  872,  g  5. 

The  question  in  the  present  case  is  whether 
a  division  of  such  an  estate,  made  in  writing, 
among  the  heirs  and  next  of  kin,  all  being  of 
age  and  all  joining,  but  where  the  division 
is  not  "made,  executed,  and  acknowledged 
like  deeds  of  land,"  and  Is  not  filed  and  re- 
corded in  the  probate  court,  supersedes  or  pre- 
cludes a  regular  probate  decree  ordeiing  such 
a  distribution. 

It  is  not  important  to  tiie  question'wbether 
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deeds  have  passed  between  the  heirs,  relearang 
to  each  his  a^eed  share,  or  whether  the  matter 
rests  wholly  in  a  written  contract.  The  mere 
contract  would  be  binding  on  the  parties  exe- 
cuting it,  though  it  would  of  course  require  an 
exchange  of  deeds  to  make  the  title  complete  on 
the  public  records.  That  heirs  may  make  sucli 
a  contract  and  such  conveyances,  and  that  they 
will  be  valid  and  binding,  was  settled  by  the  de- 
cision of  this  court  in  Bojter  v.  Gay,  14  Conn. 
119,  and  is  no  longer  an  open  question.  All  the 
heirs  could  unite  in  conveying  their  rights  to  a 
stranger,  or  one  heir  could  convey  his  interest 
to  a  stranger.  If  this  is  so,  they  could  oer 
tainly  convey  to  one  another. 

But  the  question  is  not  whether  they  could 
convey  to  each  other,  but  whether  such  agree- 
ment or  conveyances  would  supersede  and  ex- 
clude a  lalerformal  distribution  by  the  probate 
court.  As  such  formal  distribution  is  not  ne- 
cessaiy  lo  make  a  valid  title  on  the  public  rec- 
ords, where  all  the  heirs  have  executed  and  de- 
livered to  each  other  cross-deeds  conveying  all 
their  interest,  it  may  at  first  blush  seem  strange 
that  the  law  should  allow  the  probate  court  to 
incumber  its  records  with  nugatory  decrees  of 
distribution  which  cannot  be  enforced.  This 
anomaly  arises  from  the  mandatory  terms  of 
the  statute,  and  from  the  inabilitv  of  the  pro- 
bate  court  under  its  limited  jurisdiction  toheu- 
and  enforce  the  claims  of  parties  founded  on 
contracts  made  between  them  after  the  estate 
shall  have  vested  in  the  heirs  upon  thedeath  of 
the  intestate. 

In  llolromb  v,  Sheneood,  29  Conn.  418,  this 
court  decided  that  where  one  of  the  heirs  has 
conveyed  away  his  interest  in  the  real  estate  be- 
fore distribution,  the  court  of  probate  is  to  ig- 
nore the  conveyance,  and  order  the  <UstributioD 
made  to  the  heirs  as  if  no  conTeyance  had  been 
mode.  The  conveyance,  of  course,  stands  good, 
and  operates  either  by  way  of  estoppel  or  as  an 
assignment  of  the  heir's  interest. 

We  see  no  reason  why  the  same  rule  should 
not  be  applied  here.  The  distribution,  we  think, 
would  ordinarily  be  made  in  accordance  witii 
the  division  made  by  the  parties  themselves; 
but  if  it  should  not,  any  hdr  who  should  get 
w  hat  by  the  agreement  he  was  not  to  take  would 
be  boimd  to  convey  to  the  party  who  took  it 
under  the  agreement;  and  any  heir  failing  to  get 
under  the  distribution  what  he  had  taken  by 
the  agreement  could  by  a  proceeding  in  equity 
compel  a  conveyance  of  the  agreed  port  to  him- 
self. 

It  is  clear  that,  if  this  were  not  so,  a  court  of 
probate  would  have  manycjuestions  to  liy  which 
it  could  not  entertain  or  dispose  of,  and  which 
would  be  entirely  foreign  to  probate  jurisdic- 
tion as  now  recognized.  If,  for  instance,  there 
had  been  a  voluntary  division  by  written  agree- 
ment or  by  deeds,  the  question  might  be  made 
whether  the  agreement  or  deeds  had  not  been 
obtained  by  fraud  or  duress,  or  executed  under 
mistake,  or,  as  suggested  by  the  pleadings  in 
this  case,  whether  the  agreement,  if  originally 
valid,  bad  not  been  lawfully  rescinded,  or 
whether  the  agreement  ought  not  to  be  set  aside 
upon  equitable  considerations.  Indeed,  we  can 
hardly  conceive  a  case  where,  after  sucb  a  di> 
vision  had  been  made  by  Ihc  hemi  themselves, 
any  one  of  tiie  heirs  would  apply  to  the  probate 
court  for  an  order  of  distribution,  unless  hewas 
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prepared  to  attack  the  Toluotary  division  upon 
some  of  the  aboTe-mentioned  grouDds.  The  re- 
cent case  of  Hewitft  App.  58  Conn.  24,  has  set- 
tled the  point  that  tbe^robate  court  cannot 
into  these  iDquiries.  The  court  of  probate  has 
before  it  the  statutory  duly  of  ordering  a  dis- 
tribution of  an  intestate  estate,  "unless  all  the 
persons  interested  *  *  *  sliall  make  and  file  in 
court  a  division  of  the  same,  made,  executed, 
and  aclcDOwledged  like  deeds  of  land  ;  which 
instrument,  being  recoTdol  in  said  court,  shall 
be  avalid  distribution  of  said  estate."  Wetbink 
that  the  court  mustiginore  any  division  not  made 
in  full  accordance  with  this  statute  requirement. 

It  is  not,  however,  to  be  inferred  that  the  pro- 
hate  court  In  every  case  Is  to  disr^ard  such  a 
divislfm  and  proceed  on  its  own  motion  to  or- 
der a  distribution.  The  court  will  be  justified 
in  waiting  for  some  iwrson  interested  to  apply 
for  the  order,  and,  as  already  suggested,  it  can 
hardly  be  conceived  that  any  heir,  having  made 
and  concurred  in  such  a  division,  would  apply 
for  such  an  order.  Where,  however,  he  does 
apply,  and  the  order  is  .granted,  and  on  the  dis- 
tribntion  the  volantaiy  division  is  iKuored,  the 
case  becomes  one  for  a  court  of  equity,  whidi, 
upon  the  comptaintof  any  part}' aggrieved.could 
set  a^e  or  establish  the  conveyances  previous- 
ly made,  or  enforce  the  written  agreement. 
That  court,  having  full  jurisdiction,  could  hear 
all  the  evidence  and  act  finally  upon  it. 

Our  concliudon  that  there  was  no  error  in  the 
matters  assigned  would  ordinarily  preclude  dis- 
cussion as  to  other  errors.  But  in  this  case  there 
is  an  error  and  inconsistency  in  the  finding  of 
the  trial  court  that  might  mislead  the  prooate 
court  in  revisingthe  administration  account  and 
in  ordering  another  distribution. 

It  was  our  first  impression  that  the  error  could 
not  be  fully  corrected  without  a  reversal  of  the 
judgment  of  the  superior  court,  but  on  further 
conraderation  ve  have  concluded  that  such  re- 
versal may  not  be  necet^sary  after  the  matter  is 
f uUy  explained.  The  appeal  from  probate  was 
from  the  decrees  aoceptmg  the  administration 
account,  appointing  distributors,  and  accepting 
their  doings.  In  the  reasons  for  appeal,  among 
other  things,  the  balance  of  account  of  $784.61. 
fotmd  due  the  administrator,  was  particularlv 
mentioned.  In  schedule  B  the  items  of  the  ad- 
ministrator's charges  against  the  estate  appear, 
and  they  amount  to  the  sum  of  $1 ,984.S6.  Upon 
this  was  a  credit  of  $1,200  for  rent  of  a  factory 
in  the  hands  of  the  administrator,  and  the  above 
halaoce  was  obtained  by  deducting  the  latter 
som  from  the  former. 

Now  the  finding  of  the  superior  court  is  as 
follows:  "The  decree  of  the  court  of  probate  in 
accepting  and  allowing  the  said  administrator's 
account  as  to  all  sums  and  items  stated  and  ap- 
pearing in  schedule  B  in  said  account,  except 
ihe  last  two  items  therein,  to  wit,  except  items 
of  'funeral  expenses,  $144.73,'  and  '  estimated 
expenses  settling  estate,  $75.00,'  is  reversed, 
and  all  said  items  stated  and  claimed  in  said 
schedule  B,  except  as  above  stated  and  accepted, 
are  found  not  to  be  due,  and  are  disallowed  and 
rejected.  The  sum  of  the  items  hereby  disal- 
lowed and  rejected  is  $564.88,  and  in  all  other 
respects  and  particulars  said  decree  is  confirmed 
ana  established." 

The  meaning  of  the  court  as  to  the  items  to ' 
be  deducted  cannot  well  be  mistaken.  All  the ! 
com. 


items  on  the  debit  side  of  the  account  are  re- 
jected except  the  last  two,  which  are  named  with 
theamounts.  Deductingthe  two  items  excepted, 
which  amount  to  $219.78,  from  $1,984.56,  the 
whole  amount,  we  have  as  the  correct  sum 
of  the  items  disallowed  and  rejected  $1,764.88. 
But  the  court  manifestly  errs  in  stating  the  sum 
of  the  rejected  items  to  be  $564.88.  iThe  court 
makes  no  mention  of  the  credit  at  $1,200  in  the 
hands  of  the  administrator.  It  is  absurd  to  sup- 
pose that  what  the  administrator  acknowledged 
to  be  in  his  hands  would  be  rejected  in  his  fa- 
vor; and  besides,  the  court  rejects  all  the  items 
except  the  last  two,  which  are  named,  and  we 
see  that  they  are  the  last  two  items  on  tbe  debit 
side  of  the  account,  which  shows  that  the  de- 
duction has  reference  to  that  side  of  the  account 
How  the  mistake  on  the  part  of  the  trial  judge 
occurred,  it  is  not  necessary  to  conjecture.  We 
think,  however,  the  footing  given  may  be  reject- 
ed and  corrected  by  the  more  certain  data  con- 
tained in  the  finding,  and  that  the  court  of  pro- 
bate may  and  should  revise  the  account  accord- 
ingly. Upon  such  revision  the  result  will  be  as 
follows:  Theproperty  mentioned  in  schedule  A 
for  distribution  amounts  to  $7,275.38.  The 

Srobate  court  allowed  the  administrator  to  de- 
uct  $784.61  from  this  sum  as  a  balance  due 
him,  but  the  finding  of  the  superior  court  shows 
that,  instead  of  the  estate  owing  him,  he  owed 
the  estate.  His  account  credits  $1 ,200  as  being 
in  his  hands ;  the  court  allows  him  only  two 
items,  which  together  amount  to  $219. 78,  which 
being  deducted  from  the  $1,200,  leaves  in  his 
hands  belongingto  the  e^te  the  sum  of  $980.27, 
which  sum  must  be  added  to  the  amount  of 
property  first  mentioned,  viz.,  $7,276.28,  which 
makes  'the  entire  amount  to  be  distributed 
$8,255.55.  The  amount  distributed  was  only 
$6,490.67.  The  difference,  viz.,  $1,764.88.  rep- 
resents the  remaining  estate  whicdi  the  court  of 
probate  must  now  order  to  be  distributed  upon 
a  just  revision  of  the  account  according  to  the 
data  given  by  the  superior  court.  This,  we 
think,  may  be  accomplished  without  setting 
aside  the  distribution  already  made.  The  only 
objection  to  that  distribution  is  that  the  amount 
was  not  large  enough.  It  may,  we  think,  be 
treated  as  good  so  far  as  it  goes.'  One  distribu- 
tion does  not  preclude  the  making  of  another. 
The  property  now  to  be  distributed  being  all  in 
money,  there  is  not  the  eligbtest  difiiculty  in 
doing  equal  and  exact  justice  to  all  the  heirs 
without  di-sturbing  what  they  have  already. 
The  court  of  probate  should  therefore  find  the 
additional  amount  to  be  distributed  and  order 
its  distribution. 

There  are  other  defects  apparent  on  the  rec- 
ord which  it  may  be  well  to  advert  to,  although, 
for  reasons  to  be  given,  we  consider  them  im- 
material. The  court,  in  its  finding  and  judg- 
ment, takes  notice  only  of  the  decree  accepting 
and  allowing  the  administration  account;  and 
after  specifying  what  items  are  to  be  rejected 
in  that  account,  it  is  found  that  "said  decree  is 
confirmed  and  established  in  lUl  other  respects." 
The  other  decrees  appealed  from— namdy,  the 
order  of  distribution,  and  the  appointment,  do- 
ings and  return  of  the  distributors— are  not  re- 
ferred to  at  all  in  this  connection.  But  as  an 
appeal  from  probate  does  not  of  itself  vacate 
I  the  decrees  appealed  from,  they  remain  in  full 
1  force  until  the  appellate  tribunal  otherwise  de- 
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termmes;  but  the  probate  court  ought  properly ' 
to  be  adriBed  aa  to  the  action  of  the  higher  court 
in  respect  to  all  the  decrees  appealed  from,  al- 
though a  jud^ent  by  the  superior  court  af- 
flnniDg  them  le  not  strictly  necessary.  In  this 
case  the  only  objectioD  to  the  decrees  respecting 
the  distribution  (other  than  the  amount  to  be 
distributed)  was  that  the  distribution  already 
made  by -the  parlies  would  render  any  further 
distribution  by  the  probata  court  illegal  and 
void;  and  when  that  objection  was  overruled,  it 
was  obvious  that  the  superior  court  intended  to 
a£9rm  the  distribution  in  all  respects,  except  as 
it  was  incidentally  affected  by  increasing  the 
amount  to  bedistnbuted,  and,  as  (hat  was  found 
too  small  rather  than  too  large,  it  may  stand  as 
60  far  good. 

The  finding  of  the  court  may  be  criticised  in 
another  respect.  The  record  shows  a  departure 
from  tbe  issue  raised  by  the  answer  to  the  sixth 
reason  of  appeal.  The  answer  admitted  a  verbal 
agreement  to  divide  the  personal  property  (ex- 
cept some  articles  not  appraised),  ana  also  the 
real  estate,  and  that  deals  were  drawn  and  exe- 
cuted by  all  the  heirs  to  consummate  the  agree- 
ment as  to  the  real  estate,  which  were  never 
delivered  or  exchanged,  and  that  in  consequence 
of  certain  acts  in  violation  of  the  agreement  by 
the  appellants,  the  appellee  refused  to  cariT 
the  agreement  into  effecl.  But  upon  tbe  trial, 
when  the  appellants  offered  evidence  to  prove 
the  alleged  agreement,  the  appellee  objected, 
upon  the  ground,  in  substance,  tliat,  as  there 
was  no  pretense  that  the  agreement  was  made 
and  executed  in  the  manner  prescribed  by  the 
statute,  the  evidence  was  not  admissible.  The 
counsel  for  the  appellants,  instead  of  claiming 
the  evidence  as  admissible  to  prove  the  issue, 
claimed  it  upon  the  sole  ground  that  under  the 
equity  powers  of  the  court  of  probate  the  agree- 
ment, ii  proved,  would  supersede  nny  other  dis- 
tribution. If  the  appellants  had  then  claimed 
the  evidence  because  it  would  tend  to  prove  the 
issue  raised  by  the  pleading,  there  might  have 
been  an  amendment  to  avoid  the  question.  Un- 
der the  circumstances  we  think  the  appellants 
waived  their  right  (if  any  they  had)to8tand  on 
the  form  of  tbe''pleadinf^.  llie  court  very  nat- 
urally decided  the  question  which  tbe  ixmnsel 
submitted,  and  we  do  not  think  that  the  party 
should  now  be  allowed  to  claim  that  the  Tilling 
of  the  court  in  rejecting  the  evidence  was  er- 
roneous merely  on  account  of  the  form  of  the 
issue  raised  by  tbe  pleadings. 

For  the*e  reasons,  conclude  that  there  was 
no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  Judges  concurred. 


Town  of  BRIDGEWATER,  Appt,, 

V. 

Town  of  ROXBURT. 

1.  Entries  in  books  of  a.  physician,  made 
in  his  regular  course  of  business,  of 
charges  against  a  town  for  medical  ser- 
vices rendered  to  a  pauper,  and  of  pay- 
ment therefor,  are  admissible  in  evi- 
dence to  show  that  such  services  were 
rendered  and  paid  for,  where  the  physi- 
cian ia  inoompetent  to  teatify. 
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2.  The  limitation  that  this  kind  of  proof 
is  only  admissible  where  the  tnujsaction 
is  directly  between  the  original  debtor 
and  creditor  applies  to  the  admission  of 
a  party's  own  entries  in  his  own  books, 
and  has  no  application  to  eontempo- 
nuwons  eatrlea  by  third  penona  in  the 
usual  connw  of  businesB. 

8.  It  is  not  neeeeHu^  that  such  entxtes. 
to  be  admissible,  should  be  against  the 
interest  of  the  petson  making  them. 

4.  Whether  evidence  was  improperly  re- 
ceived is  not  reviewaUe  nnlese  it  was 
objected  to  in  the  trial  court. 

5.  Relief  furnished  to  a  needy  panperby 
a  town  pursuant  to  a  duty  created  by 
statute  is  admissible  in  evidenee. 
either  to  interrupt  a  settlement  by  com- 
morancy, or  to  lay  the  foundation  of  a 
claim  against  tbe  town  for  supplies  fur- 
nished to  such  pauper. 

(LItohfleld  Filed  April  IQ,  1886.) 

APPEAL  by  plaintiff  from  a  Judgment  of  tbe 
Court  of  Common  Pleas  of  Litcnfidd  Coun- 
ty in  favor  of  defendant  in  an  action  to  reoOTer 
for  supplies  furnished  to  paupers  alleged  to  be- 
long to  defendant  town.  A^lrmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  L.  D.  Brewster  and  J.  H.  MeMa- 
hon*  for  appellant: 

Where  the  person  aided  is  an  adult  and  does 
not  apply  for  aid,  it  must  be  cleariy  shown  that 
the  aid  is  received  with  afull  knowledge  on  the 
part  of  the  recipient  that  it  is  fumishaJ  by  the 
town,  or  it  will  not  affect  her  settlement. 

iSebec  v.  Koxeroft,  87  Me.  491;  liihah.  ofVeasit 
V.  Chester,  58  Me.  81 ;  Weston  t.  Waltinsford, 
52  Vt.  630;  Corinna  v.  Ej-eter,  18  Me.  821,  834; 
Windham  v.  Portland,  23  Me.  410;  Opinim  of 
Judges,  11  Pick.  68f,  548;  Bsrkelep  v.  Taunbm. 
19  Pick.  480 ;  NewUnrn  v.  Danbury,  8  C(mn. 
558.  560;  Stewart  v.  Sherman,  4  Conn.  553.  656; 
Beacon  Fails  v.  Seymour,  44  Conn.  210,  316;  8. 
a  46  Conn.  281. 

Tbe  presumption  of  destitution  in  this  case  is 
founded  on  inferences  drawn  from  inferences 
which  are  inadmissible.  The  first  inference  is 
that  the  absence  of  certain  ordinary  comforts 
and  conveniences  implied  and  presumed  the 
absence  of  ability  to  possess  them;  tbe  second 
inference  ia  that  tbe  inability  to  possess  certain 
comforts  and  conveniences  implied  the  inatality 
to  procure  a  third  necessity,  viz. ;  medicine  or 
mnlical  aid. 

United  States  v.  Boss.  92  U.  S.  281  (Bk.  88, 
L.  ed.  707).  citing  Starkie.  Ev.  p.  80,  and  Best, 
Bvji.  95;  Lawson,  Presump.  Ev.  569;  Burke 
V.  Westmore,  55  Vt.  213;  Manning  v.  John  Han- 
cock  Mut.  L.  Ins.  Co.  100  U.  S.  693  (Bk.  25,  t. 
ed.  761):  MidaM)ury  v.  Betfiany,  32  Conn.  72: 
Union  v.  Plainfield,  39  Conn.  564 ;  Been  t. 
ffousaimie  R.  S.  Go.  19  Conn.  566. 

The  doctor's  account  book  was  inadmisdbic 
to  prove  the  sickness  or  the  service  rendered. 
No  charge  can  be  admitted  on  book  unless  tbe 
right  to  charge  exists  at  tbe  time  of  delirosr. 
and  arises  in  consequence  of  such  deliveiy. 

Bradley  v.  Goodyear,  1  Day,  104  ;  TerriU  v. 
Beechtr,  0  Conn.  344;  Green  v.  PraU,  11  Coon. 
205;  1  8mith,  Lead.  Cas.  431. 
The  transaction,  to  be  susceptible  of  this  kind 
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of  proof,  must  bare  been  directly  between  the 
origina]  debtor  and  creditor. 

1  Qreenl.  Ev.  119  note;  Woodei  v. Dennett,  12 
N.  H.  510;  Beat  v.  Barb^.  1  Nott  &  McC.  486. 

None  of  the  safeguards  and  reasonable  pre- 
sumptions of  good  faith,  etc.,  of  an  ordinary 
chaive  by  a  thud  party  exist  in  this  case.  It 
was  for  the  interest  of  the  pbyncian  and  the 
town  charged  that  the  charge  snould  be  made. 

Swift,  Ey.rSS;  Pauper  C'tw,  1  Cowen  &  Hill's 
Phil.  Ev.  309;  Brown  v.  Qeorge,  17  N.  H.  128; 
Batehelder  v.  Sanborn.  22  N.  H.  836;  Sargeant 
V.  PftUhone,  1  Aik.  855  ;  Sawyer  v.  Proctor,  2 
Vt.  580;  PouUnejf  y.  Rosa,  1  Dall.  288  (1  U.  8. 
bk.  1,  L.  ed.  117);  Jone*  v.  Brick,  8  Halst.  269. 

An  occupant  or  possessor,  to  be  lee&Uy  taxed, 
must  occupy  under  some  claim  of  utle  or  right 
as  tenant  or  otherwise. 

Beacon  Fait  v.  Seynumr,  48  Conn.  217. 

The  statement  of  Dr.  Downs  to  the  selectmen 
"that  she  was  sick."  if  admissible  at  all  under 
the  head  of  "ret  getta,"  could  only  be  received 
to  show  how  and  why  the  town  engaged  bim, 
and  not  as  proof  in  any  way  of  the  sickness  it- 
self. 

1  Taylor,  Ev.  580,  g  528;  Lund  v.  Inhab.  of 
Tffthgiborovgk.  9  Cush.  37,  and  cases  cited;  Marl- 
borough  v.  Sis»on,  23  Conn.  43. 

Meaars.  J.  Huntin^on  and  A.  D.  War- 
ner, for  appellee: 

P^ty  Wilmot,  the  mother  of  said  Esther  A., 
to  whom  aid  was  furnished  in  1865  and  1866 
by  the  defendant  town,  was  then  a  pauper  with- 
in the  meaning  of  the  statute,  sod  it  was  the 
duty  of  the  defendant  town  to  fumJsh  such  idd 
as  the  court  finds  it  did  furnish. 

Comp.  1854.  p.  718.  §g  18, 16;  Rer.  1866,  p. 
621,  §§  18.  22. 

The  finding  of  the  court  that  said  Patty  did 
require  the  aid  furnished,  and  the  court^  pre- 
flumption  from  the  facts  proved,  were  correct, 
and  will  not  be  questioned  by  this  court. 

yeatotenv.  Ba7il»irv,9Coian.ttS9~S60;  Lyme 
T.  Eatt  JTactdam,  14  Conn.  894-398 ;  Wailing- 
foni  v.  Sovthington,  16  Conn.  431-434 ;  Nem 
Milford  y.  S/ierman,  21  Conn.  101-111 ;  Be/A- 
lehem  v.  Watertown,  51  Conn.  490-498 ;  New 
Harford  v.  Canaan,  53  Conn.  168 ;  Fiah  v. 
PerkinM^  63  Conn.  300. 

The  finding  discloses  that  the  ^d  fumidied 
Patty  Wilmot  by  the  doctor  upon  the  direction 
of  the  selectmen  of  the  defendant  town  was  in 
direct  compliance  with  the  interpretation  Uiis 
court  has  given  the  statute. 

Welton  v.  Woleott,  45  Conn.  839. 

From  the  facts  found,  Patty  Wilmot  did  re- 
ceive support  from  the  defcnoumt  town  within 
the  meaning  of  the  statute,  thereby  preventing 
her  acquiring  a  settlement  therein. 

Comp.  18^,  p.  715,  g  6 ;  Rev.  1866,  p.  618. 
§7. 

The  marriage  emancipated  Esther  A.  from 
her  mother,  and  whatever  rights  of  settlement 
she  afterwards  acquired  weredistinct  from  and 
not  in  any  way  connected  with  or  derived  from 
her  mother. 

Abb.  Law  Diet.;  Reeve,  Dom.  Rel.  288;  1 
Swift.  S.  p.  418;  Rex  v.  Inhab.  of  Witton,  8  T. 
R  350 ;  Andover  v.  Merrimack  Co.  87  N.  H. 
487;  Bozrah  v.  Stonington,  4  Conn.  873-875; 
Torrivcton  v.  Soraieh,  21  Conn.  543-549. 

By  the  statute  in  force  at  the  time  of  Esther 
A.'s  marriage  she  ooold  not  acquire  a  settle- 
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ment  in  the  rig^t  of  her  mother  after  the  mar- 
riage. 

Rev.  1866,  p.  618,  %  5. 

The  books  of  Dr.  ]>(>wns  were  admissible  and 
properly  put  in  evidence.  It  was  found  by  the 
court  "that  Dr.  Downs  was  at  the  time  of  the 
trial,  and  for  a  long  time  prior  had  been,  men- 
tally incompetent  to  testify  or  transact  any  bus- 
iness," It  was  also  found  "  that  the  books  in- 
troduced were  his  books;  that  the  charges  were 
made  in  the  regular  order  and  course  of  his  busi- 
ness, with  like  charges  and  credits  against  divers 
other  persons  and  patients,  and  all  in  the  doc- 
tor's own  handwriting." 

1  Oreeol.  Ev.  §g  115,  116;  1  Smith,  Lead. 
Cas.  8th  ed.  part  1,  567-671,  and  cases  there 
cited;  Augutta  v.  Windaof,  19  Me.  817;  Boa  v. 
Sawyer,  29  Me.  118;  Union  Bank  v.  Knajm.  8 
Pick.  96;  Litingaton  v.  Tyler.  14  Coon.  493- 
499;  yev  Ilaten  A  Northampton  Co.  v.  Ooodvnn, 
42  Cono.  280. 

The  information  of  Patty  Wilmot's  condition 
was  properly  communicated  by  Dr.  Downs  to 
the  selectmen  of  the  defendant  town,  and  the 
selectmen  were  acting  within  the  scope  of  their 
authority  and  the  line  of  their  duty  in  directing 
the  doctor  to  render  Patty  medical  assistance, 
and  charge  the  same  to  th'e  town,  and  the  evi- 
dence of  the  selectmen  upon  that  subject  was 
properly  received  by  the  court. 

Rev.  Stat.  1866,  p.  621,  §  22:  WiU  v.  South- 
bury,  48  Conn.  68;  WOton  v.  fTofeoM,  45Conn. 
829. 

Loomis,  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  to  recover  for  supplieit 
furnished  Esther  A.  Snyder  and  her  thrue 
minor  children. 

The  alleged  pauper  was  bom  in  the  defend- 
ant town  ID  1868,  of  parents  Chauncey  aud 
Patty  Wilmot,  who  at  the  time  of  her  birth 
had  their  settlement  in  New  Milford.  Chauncey 
Wilmot  died  in  1868,  in  the  town  of  Roxbury. 
without  having  gained  a  settlement  there. 
Soon  after,  Patty,  the  mother,  with  her  minor 
children,  moved  from  the  defendant  to  the 
plaintiff  town  and  remained  there  until  May, 
1860.  and  then,  wiUi  her  children,  returned  to 
the  defendant  town,  where  she  lived  in  a  shanty 
built  by  her  son  Daniel  for  her^aud  her  children 
to  occupy,  and  there  remained  for  about  twenty 
years.  Esther  A.,  the  pauper  in  question,  was 
married  in  November  27.  1871.  to  La  Fayelte 
Snyder,  a  person  of  full  age,  but  who  had  at  liie 
time  no  settlement  in  any  town  in  this  State. 

Upon  these  &ct8  it  was  conceded  that  the 
pauper  in  queation  would  take  the  settlement 
of  her  mother,  if  the  latter  bad  gained  one  by 
commorancy  in  the  defendant  town  after  the 
decease  of  her  husband.  And  it  was  also  con- 
ceded that  such  settlement  had  been  gained  liy 
the  mother  unless  prevented  by  two  payments 
made  by  the  town  for  medical  attenduice  upon 
Patty  in  the  years  1865  and  1866. 

Upon  this  subject  the  court  finds:  "  In  1805, 
Patty  being  sick  and  needing  medical  aid, 
Doctor  Downs,  a  physician  of  Roxbury.  in- 
formed a  selectman  of  Roxbury  that  she  was 
sick,  and  that  he,  the  doctor,  could  no  longer 
attend  to  her  unless  the  town  would  pay  hini. 
The  selectman  thereupon  directed  the  doctor 
to  render  her  medic^  assistance  and  charge  the 
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same  to  the  town,  she  beinK  unable  to  pay  the 
doctor  and  ha\-iug  no  property.  Afterwards 
the  doctor,  on  the  26th  day  of  April,  1«65, 
rendered  to  her  medicine  and  attendance,  and 
cliaived  therefor  (1.50  to  the  town  of  Koxbury, 
whi(^  was  paid  to  him  by  the  town  September 
30,  1865.  On  tbe  16th  of  July,  1860,  the 
doctor  rendered  a  like  atteodanix  upon  Patty 
while  dcfc,  and  charged  therefra  $1.50,  which 
the  town  paid  him  In  1867,  she  having  no 
property." 

The  question  whethermedicalaid  was  needed 
and  furnished,  being  a  question  of  fact  ex- 
clusively for  tbe  trial  court,  has  thus  been 
settled.  Whether  tbe  evidence  was  of  suf- 
lident  weight  to  justify  such  finding  is  not  n 
question  which  this  court  can  review  in  this 
proceeding,  but  tbe  admissibility  of  the  evi- 
dence, if  objected  to,  is  properly  before  this 
court. 

To  prove  the  facts  found  by  tbe  court,  the 
defendoDt  offeix>d  as  a  witness  one  who  was  a 
selectmoD  of  the  defendant  town  for  the  years 
1866  and  1866.  who  testified  in  substance  that 
he  was  selectman  during  those  years,  and 
tiiat  he  gave  instructions  to  Dr.  Downs  to  doctor 
I'atty  during  that  time;  that  the  doctor  came 
to  bim  in  iy65  or  1866, — be  thought  it  was  in 
1865, — and  stated  that  Patty  was  sick,  and  that 
be  could  no  longer  attend  upon  ber  without 

Say  for  further  services,  and  that  thereui)on  he 
irected  the  doctor  to  attend  her  and  told  him 
the  town  would  pay  him;  that  tbe  doctor 
brought  in  his  bill  afterwards  for  the  year,  and 
it  was  paid;  that  the  selectmen  had  no  record 
of  it,  but  that  he  thought  tbe  bill  was  |1.50. 
Ko  error  is  predicated  upon  the  admission  of 
this  evidence.  But  the  defendant  further  of- 
fered, and  tbe  court  admitted  against  the  plain- 
tifTs  objection,  the  entries  in  the  account  books 
of  Dr.  Downs,  after  proving  that  the  doctor  at 
the  time  of  trial  bad  become  mentally  incom- 
petent to  testify  or  transact  any  business,  and 
tliat  the  books  offered  were  his  books,  kept  by 
him  in  his  own  hand,  and  that  the  charges  were 
made  in  tbe  regular  order  and  course  of  busi- 
ness, with  like  charges  and  credits  against 
divers  other  persons  and  patients;  that  the 
charges  were  entered  first  in  a  day  book  and 
posted  into  a  ledger;  that  the  entnea  in  ques- 
tion were: 

April  26,  1865.    Town  of  Roxburv,  Dr. 

To  vUit  Patty  Wilmot  and  med  |1.50 

Sept.  39,  1865. 

Ci.   By  town  order  to  balance  ac- 
count to  this  day  916.98 

Also,— 

July  16,  1866.    Town  of  Roxbury,  Dr. 

To  visit  Patty  Wilmot   $1.50 

1867.    Cr.    By  town  order   $8.00 

Were  tliese  entries  admissible?  Wo  think 
tliey  were.  1.  To  show  the  time  when  the  ser- 
vices were  rendered,  and  the  fact  and  date  of 
payment  In  these  respects  it  was  necessary 
to  supplement  the  testimony  of  the  selectman, 
who  left  the  date  uncertain,  even  as  to  the  year. 
The  time  was  quite  important  in  order  to 
break  the  six-years  sclf-supportingcommorancy 
after  May,  1860,  and  again  before  Marcli  '-37, 
1(^71.  2.  They  were  admissible  to  corroborate 
the  testimODT  of  the  selectman. 

Suppose  the  defendant  had  rested  upon  the 
testimony  of  the  selectman  alone,  and  there 
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had  been  no  such  entries  on  the  doctors  books, 
would  not  the  absence  of  such  entries  funmh 
very  strong  inferential  evidence  that  there  wa* 
no  such  medical  attendance  ever  rendered  or 
paid  for?  Morrair  v.  0$trander,  18  Hun.  2H. 
If,  then,  the  absence  of  such  entries  would 
greatly  impair  the  selectman's  testimony,  their 
existence  must  necessarily  furnish  strong  sap- 
port. 

If  the  evidences  was  admissible  for  either  of 
these  purposes,  tbe  ruling  of  the  court  is  suf- 
ficiently vindicated.  But  the  question  dis- 
cussed by  counsel  was  whether  tbese  entries 
were  admisi^ible  as  tending  to  show  the  f&ct 
that  medical  services  were  rendered  to  Vmj 
Wilmot  and  p»id  for  by  the  town.  It  is  higfalr 
probable  that  the  court  below  gave  effect  to 
the  evidence,  as  the  question  assumes,  and 
therefore  we  will  di'tcuss  it  as  if  it  was  of  con- 
trollinf:  importance. 

We  think  the  evidence  was  admissible  for 
tbese  purposes,  in  addition  to  those  mentioDed 
previously.  In  Abd  v.  FiUik,  SO  Conn.  «. 
this  court  (Ellsworth,  J.,  delivering  the  opin- 
ion) stated  the  rule  as  follows:  "  Entries  by 
persons  since  deceased,  having  full  and  pe- 
culiar means  of  knowledge,  made  at  the  lime, 
in  the  regular  course  of  business,  in  the  usual 
and  proper  place  and  manner,  especially  if  in 
discbarge  of  one's  duty,  are  aiunissible  to  tbe 
jury  as  part  of  the  re»  ge$ta."  In  Abbotfs 
Trial  Evidence,  p.  822,  it  is  said:  "  Ad  entry 
or  memorandum,  whether  in  a  book  or  in  anv 
other  form,  made  in  the  usual  course  of  busi- 
ness, and  at  or  about  tbe  time  of  tbe  transaction, 
by  a  person  not  a  party  to  the  action,  who  is 
shown  to  hiive  had  means  of  personal  know- 
ledge of  the  fact  recorded,  is  competent  evi- 
dence of  sudi  fact:  (1)  If  the  person  who  made 
it  is  produced  and  verifies  the  handwriting  u 
his  own,  and  testifies  that  it  was  so  made,  and 
correct  when  made,  although  he  may  have  dp 
present  recollection  whatever  of  the  tranaar- 
tion;  or  (2)  if  the  person  who  made  it  is  dead, 
and  his  signHture  or  handwriting  is  proved, 
and  he  does  not  appear  to  have  had  any  in- 
terest to  falsify."  A  distinctioo  applicable  to 
this  last  qualification  will  be  referred  to  here- 
after.  See  also  1  Greenl.  Ev.  g  116. 

There  is  some  disa^^reement  in  tbe  authori- 
ties as  to  the  necessity  of  calling  the  penoD 
who  made  tbe  entries,  if  he  is  living,  tboueh 
he  may  be  without  the  jurisdiction.  But  in  tlii« 
State,  and  In  several  other  jurisdictions,  tbe 
reasonable  rule  has  been  adopted  that  ii  tbe 
person  making  the  entries  Is  beyond  the  reach 
of  process,  or  is  incompetent  to  testify,  it  is  the 
same  as  if  he  were  dead.  Bart^'olometr  v. 
FarreU.  41  Conn.  109;  Ntte  Haven  Sortlt- 
hampton  Co.  V.  Goodwin,  43  Conn.  280; 
LiniiQ$ton  v.  Tyler,  14  Conn.  499;  Alter  v. 
RerghauB,  8  Watts,  77;  Crouse  v.  MiUer.  10 
Serg.  &  R.  158.  We  do  not  see  why  the  case 
at  bar  docs  not  fall  directly  within  the  rules 
referred  to. 

As  a  case  analogous  in  principle  and  illustn- 
tive  of  Uie  application  of  the  rule  in  this  juris- 
diction, we  cite  Athmead  v.  CoUty,  38  C«nn. 
289,  where  the  petitioners  claimed  that  tbe  re- 
spondents had  combined  to  defraud  them  in 
the  sale  of  land  in  Virginia  ascontainingg*^. 
and  that  B,  one  of  the  respondents,  at  dmereat 
times  when  the  petitioners  were  about  to  ex- 
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amioe  tbe  tract,  bad  miogled  gold  dust  with 
the  soil  in  particiilar  places,  and  then  caused 
them  to  examine  the  soil  in  those  places  and 
find  the  gold  thus  placed  there.  As  a  part  of 
the  evidence  going  to  estublisb  this  fact,  they 
offered  an  account-book  kept  at  a  neighboring 
mine  by  a  clerk,  since  deceased,  containing 
entries  of  sales  of  gold  dust  to  B  just  Iwfore  the 
times  when  they  made  the  examinations,  for 
the  purpose  of  showing  that  B  bad  gold  dust 
in  his  possession  at  those  times,  which  he  might 
have  so  used.  Now  if  the  entries  on  the  books 
of  this  mining  company,  of  which  the  respon- 
dents had  no  control,  containing  charges  of  the 
sale  of  gold  dust,  would  prove  the  delivery  to 
and  possession  of  the  pold  dust  by  the  person 
referred  to,  why  will  not  the  charges  for 
medical  attendance  and  niedicine  furnished  to 
Patty  Wilmot  prove  that  she  was  the  recipient 
of  these  things? 

But  we  are  here  reminded  of  one  of  the  claims 
in  behalf  of  the  plaintiff,  that  this  kind  of 

Sroof  cau  only  apply  where  the  transaction  is 
irectlv  between  the  ori;!,anal  debtor  and  credi- 
tor. This  limitation,  however,  was  first  made 
as  one  of  the  numerous  rules  that  have  ob- 
tained in  the  United  States  regidating  the  ad- 
mission of  the  party's  own  entries  in  his  own 
books,  which  were  to  be  supported  by  the  sup- 
pletory  oath  of  the  party  himself  in  cases 
where  originallv  he  could  not  otherwise  testify 
in  his  own  beiialf.  See  Poultney  v.  Ross,  \ 
Dall.  238  [1  U.  S.  bk.  1,  L.  ed.  117],  decided 
by  the  court  of  common  pleaa.  hi  Pennsyl- 
rania.  in  1788,  and  Deaa  v.  Darby,  1  Nott  & 
•  McC.  486,  decided  in  1818. 

The  principle  can  have  no  proper  applica- 
tion to  contemporaneous  entries  by  third  par- 
ties in  tbe  usual  course  of  business.  But  even 
under  the  former  system,  if  au  order  to  deliver 
goods  to  a  third  person  was  proved  by  evi- 
dence aliurule,  the  delivery  could  be  proved  by 
the  books  and  snppletory  oath.  MiteAell  v. 
BUknap,  23  Me.  475. 

In  the  case  at  bar  there  was  independent  evl- 
dence  as  to  the  order  to  render  medical  services 
.  and  medicine  to  Patty  Wilmot;  and  moreover 
it  was  tbe  statutory  duty  of  the  select^n  to 
order  such  relief  if  she  was  a  pauper.  Welton 
V.  Wolcott,  45  Conn.  820.  In  (hjSn  v.  CroM,  8 
Dane,  A.br.  823,  decided  in  Massachusetts  in 
1800,  the  pldntifl's  books  and  oath  were  held 
admissible  to  prove  the  fact  that  medicine  and 
medical  attendance  were  furnished  to  a  third 
person,  not  the  defendant.  In  Baif  v.  Cook.  2 
Zab.  843,  a  suit  was  broui^ht  by  a  physician  to 
recover  for  medicine  and  attendance  for  one 
Sharp,  a  pauper  of  the  township  of  Washing- 
ton, who  fell  tick  in  the  town  of  Independence, 
The  defendant  was  overseer  of  the  poor  for  tbe 
township  of  Washington,  and  employed  the 
plaintiff  to  administer  to  the  pauper's  necessi- 
ties. The  plaintiff  could  not  recover  of  the 
town  because  no  order  for  relief  had  been  ob^ 
taincd,  asspecially  required  by  a  statute  then  in 
force.  Upon  the  trial  it  was  held  that  the  phy- 
sidan's  book  of  accounts  was  admissible,  even 
where  the  items  on  the  face  of  the  book  were 
not  charged  on  the  same  day  when  tbe  services 
were  rendered.  In  Leland  v.  Cameron,  31  N. 
y.  116,  it  became  important  to  prove  thai  an 
execution  in  a  t^rtsin  case  bad  beeo  delivered 
to  the  sheriff,  who  was  dead,  and  whose  papers 
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had  all  been  burned  with  his  house.  The  only 
evidence  was  tbe  entry  by  an  attorney  in  his 
register,  which  was  held  to  be  competent  evi- 
dence to  prove  the  fact.  In  'Warren  v.  Green- 
vale,  3  Stra.  1139,  the  book  of  a  deceased  at- 
torney containing  charges  relating  to  a  common 
recovery  were  admitted  as  tending  to  prove  a 
life  estate,  where  it  appeared  by  the  book  thnt 
tbe  charges  had  been  paid.  In  Doe  v.  Bob»>ii, 
15  East,  82,  entries  of  charges  made  by  an  at- 
torney in  his  hooks,  showing  the  time  when  a 
certain  lease  prepared  for  a  client  of  his  was  ex- 
ecuted, which  charges  were  shown  to  have  been 
paid,  were  held  to  be  evidence,  after  tbe  attor- 
ney's death,  to  show  that  tbe  lease  (excuted  un- 
der a  power  to  lease  in  possession  and  not  in  re- 
version, which  lease  bore  date  the  81st  of  Au- 
gust, 1770,  and  purported  to  grant  a  term  from 
the  S9th  of  September  then  next  ensuing)  was 
not  in  fact  executed  till  after  the  29th  of  Sep- 
tember, inasmuch  as  tbe  charge  for  drawing 
and  engrossing  the  lease  was  under  date  of  Oc- 
tober, 1770.  This  entry  was  considered  as  one 
against  interest,  and  put  upon  this  ground  by 
u>rd  EUeoborough,  Ch.  J.  and  Bailey,  J.,  who 
delivered  tbe  opinions,  ana  it  was  found  to  l>e 
against  interest  because  the  attorney  who  en- 
tered  the  charge  had  also  entered  a  credit  show- 
ing that  a  debt  to  him  from  another  was  dis* 
charged.  Upon  the  same  ground  tbe  entries  of 
Dr.  Downs  might  be  treated  as  against  interest. 
There  is,  however,  the  other  fact  that  he  was 
an  inhabitant  of  the  defendant  town,  which  we 
will  advert  to  in  another  connection. 

But  it  must  not  he  supposed  that  ibs  admis- 
sibility of  the  entries  in  (lucstion  depends  On 
the  fact  that  they  were  against  interest.  Many 
cases  give  great  prominence  to  this  fact  becai:se 
they  belonged  to  that  class  of  entries,  but  a  clear 
distinction  was  long  ago  made,  as  laid  down  by 
Parke,  B.,  in  Doe  v.  Turford,  8  Bam.  &  Ad.  8»0, 
to  this  effect.  In  case  of  an  entry  against  inter- 
est, proof  of  the  handwridng  of  the  par^,  and 
his  death,  are  enough  to  authorize  its  reception; 
at  whatever  time  ft  is  made  it  is  admisablc  ; 
but  in  the  other  case  (namdy,  an  entry  in  the 
course  of  business)  it  is  essential  to  prove  that 
it  was  made  at  the  time  of  the  transaction  to 
which  it  relates.  In  1  Qreenl.  £v.  §  120,  the 
same  distinction  ia  more  elaborately  treated 
and  explained. 

The  contemporaneous  character  of  the  en- 
tries in  question  appears  on  the  face  of  the 
books,  the  original  entries  being  made  daily  in 
a  regular  day  book,  in  which  were  entered  daily 
visits  and  charges  coming  up  on  both  sides  to 
the  dates  iu  question. 

In  a  note  by  Mr.  Hare,  the  American  editor 
of  the  Exchequer  Reports,  to  the  case  of  Pcr- 
ieval  V.  Ndnsm,  7  Excb.  4,  it  is  said:  "En- 
tries by  a  third  person  in  the  cotirse  of  business 
are  in  general  admissible  in  this  country  (United 
i  States)  after  his  death,  whether  they  were  for 
or  against  his  interest  when  made;  and  the  en- 
tries of  a  deceased  agent  may  consequently  be 
read  in  support  of  a  suit  brought  by  the  prin- 
cipal, even  where  they  are  of  payments  made 
by  and  not  to  tbe  principal." 

This  propoE^tion  is  fully  supportc<1  by  tbe 
case  of  Dojp  v.  Sawyer,  20  Me.  117.  In  Inha't. 
ofAuguata  v.  InAab.  of  Wimlaor,  19  Me.  817,  it 
was  held  that  entries  by  a  deceased  pbysiciim 
in  the  regular  course  of  his  business  are  admii*- 
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sible  in  evidence  when  corroborated  by  other 
circumstances  to  render  them  probable,  and 
that  it  was  not  necessary  that  entries,  to  be  ad- 
missible, should  be  against  the  interest  of  the 
deceased  person  making  them. 

We  discover  a  tendency  to  more  liberality  in 
the  courts  respecting  the  admission  of  entries 
by  both  parties  and  uiird  persons. 

In  1  Wbart.  £t.  §  346.  it  is  said:  "Original 
entries  of  deceased  parties  in  thdr  own  books 
are  held  (in  several  jurisdictions  of  the  tJnited 
States)  admiaaible,  even  though  self-serving, 
when  contemporaneous,  and  when  conflned  to 
a  truDsaction  within  the  business  of  the  party." 

The  distinction  previously  adverted  to  dis- 
poses of  any  objection  arismg  from  the  fact 
that  Dr.  Downs  was  interested  as  an  inhabitant 
of  the  defendant  town.  But  wedo  not  think, 
under  any  rule  that  has  ever  obtained  in  this 
State,  that  the  court,  upon  this  finding,  ctjuld 
say  tiiat  the  deceased  physician  had  such  an 
interest  to  pervert  the  fact  as  ought  to  exclude 
his  entries.  No  controversy  with  any  other 
town  respecting  this  pauper  had  arisen  or  was 
contemplated.  The  acts  both  of  the  selectman 
and  the  physician  ate  consistent  with  a  belief 
on  their  part  that  Patty  belonged  to  the  defend- 
ant town  to  support,  and  that  no  other  town 
could  be  compelled  to  reimburse  it.  Indeed,  the 
expense  at  the  time  was  apparently  against  the 
interest  of  the  town.  True,  some  twenty  years 
later,  in  a  controversy  with  the  plaintiJS  town 
respecting  the  settlement  of  a  child  and  grand- 
children of  this  pauper,  tbe  facts  became  im- 

Eortant  to  exempt  the  defendant  from  liability, 
ut  is  it  reasonable  to  suppose  that  the  physi- 
cian made  these  entries  !n  anticipation  of  anv 
such  resultiogbeneflt  tothetown?  A  possibil- 
ity of  a  corrupt  motive  always  exists  in  respect 
to  human  acts,  but  some  probability  of  it  ought 
to  appear  in  order  to  exclude  entries  fairly  and 
regularly  made,  as  these  were. 

But  the  further  claim  is  made  in  behalf  of 
the  plaintiff,  that  though  the  evidence  we  have 
been  considering  was  properly  received,  and  the 
fact  established  that  the  town  did  furnish  aid 
to  Patty  at  the  times  and  in  the  manner  claimed, 
yet  it  was  not  effectual  to  prevent  her  gaining  a 
settlement  in  the  defendant  town  for  two  rea- 
sons: (1)  because  it  was  not  shown  tbat  she  was 
in  a  condition  to  require  aid;  and  (3)  because  it 
does  not  appear  that  ^e  received  the  aid  know- 
ing that  it  was  furnished  to  her  as  a  pauper. 

As  to  the  first  point,  tbe  facts  foimd  specifi- 
cally by  the  court  are  that  Patty.at  the  time,  was 
sick,  t^at  she  needed  medical  aid,  that  she  was 
unable  to  pay  for  it,  and  that  she  had  no  prop- 
erty. It  is  difficult  to  cenceive  what  fact  is 
lacking  to  make  her  a  pauper. 

These  facts  must  be  accepted  bythisconrtas 
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conclusive,  unless,  indeed,  they  are  vitiated 
through  an  erroneous  admission  of  evidence 
whereby  they  were  found.which  was  objected  to 
in  the  trial  court.  Though  this  court  may  con- 
sider the  evidence  insufficient,  yet  the  finding 
must  remain.  The  only  question  for  review  in 
this  connection  is  whether  evidence  was  im- 
properly received,  and  even  this  is  not  property 
reviewable  unless  it  was  objected  to  in  thetzkl 
court. 

Now.  in  addition  to  the  evidence  we  have 
been  considering,  it  was  further  proved  "  that 
from  May,  1860,  to  1867.  she  had  no  visible  es- 
tate; that  she  lived  in  a  house  18  feet  by  20  in 
dimensions,  the  sides  of  wtiich  were  covered 
with  unmatched  hemlock  boards;  the  roof  was 
covered  in  part  with  abtngles,  the  remainder 
with  iroards;  only  one  room,  a  part  of  whidi 
only  had  any  fioorlng;  the  oetling  was  the  not; 
and  her  only  business  was  to  work  for  her 
neighbors  and  gather  and  sell  berri&s  in  their 
season.  There  whs  no  evidence  that  her  ctiil- 
dren,  or  any  one,  rendered  her  any  aid,  except 
that  her  sod  Oliver  dispc«ed  of  some  things  Ux 
her  which  she  brought  into  the  house." 

Now  this  evidence  was  not  objected  to,  and 
if  it  had  been  it  would  have  been  admissible  as 
tending  to  show  that  Patty  bad  no  proper^. 
Indeed  it  would  do  more;  it  would  makea  veiy 
good  prima  facit  case ;  for  the  absence  of  sU  vis- 
ible estate  for  seven  years  would  ordinarily  io- 
dicate  tbe  nonexistence  of  an  invisible  estate, 
so  far  as  it  related  to  this  world.  All  the  sar- 
ronndings  of  this  person  indicated  great  deati- 
tutfon,  not  only  of  property,  bat  ca  frioids  to 
aid  as  well.  « 

The  second  reason  for  rendering  thesuppliea 
furnished  ineffectual  is.  tbat  it  is  not  shovD 
that  Patty  received  aid  as  a  pauper,  or  knew  tbe 
town  was  to  pav  the  doctor.  Now  it  is  quite 
true  that  the  selectmen  of  a  town  cannot  create 
a  pauper  by  any  mere  act  of  tbeir  own  ;  tiur 
can  relieve  one  who  is  a  jiauper  and  in  need, 
and  they  are  required  to  do  so  by  the  statute. 
But  no  rule  of  law  has  ever  obtained  in  this 
State  requiring  supplies  to  be  labeled  "pauper 
supplies,"  or  the  recipient  to  be  labeled  "  pau- 
per, "  pr  to  aclmowledge  the  receipt  of  supplies 
as  a  pauper.  An  acquiescence  on  the  part  of 
the  recipient  may  lie  presumed  ts&ca.  circum- 
stances showing  need  and  destitution;  and 
where  the  court  is  satisfied  that  relief  was  fur- 
nished to  a  needy  pauper  pursuant  to  duty  cre- 
ated by  the  statute,  the  town  may  have  the  ben- 
efit of' it,  either  to  interrupt  a  settlemeot  by 
commorancy,  or  to  lay  tbe  foundation  of  a  claim 
over  against  another  town. 

There  tm%  no  error  in  the  jtulgment  earn- 
plained  of. 

In  this  opinion  tbe  other  Judges  concurrel 
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NEW  HAMPSHIRE. 

SCPREUB  COVBT. 


Sarah  M.  BOTHELL 

r. 

Fanny  8.  SWEET  H  ai. 

A  mortga>^t  by  the  hnsbuid  alone»  of 

land  wbtcb  constitutes  part  of  the 
foinlly  honeateaid.  does]  not  Featziet 

the  nomestead  right  of  the  wife  to 
what  remains ;  but  she  is  entitled  to  a 
homestead  in  the  portion  so  mortgaged, 
althoagh  she  afterwards  released  her 
homestead  right  in  the  remainder. 

(0006  ^Decided  July  28,  UB6.) 

BILL  in  equity  for  assignment  of  s  homestead. 
Facts  found  by  the  court. 
The  plaintiff  is  the  wife  of  the  defendant, 
Oscar  F.  Bothell,  by  whom  she  hod  three 
children,  who  are  now  living.  At  the  date  of 
the  marriaee  in  1871,  Bothell  owned  and  oc- 
cupied  the  following  real  estate  in  Lancaster, 
a  wood  lot  of  about  12  acres,  the  Perkins  pas- 
ture of  about  8  acres,  the  Balch  farm  of  about 
40  acres,  with  farm  buildings,  and  the  Weeks 
meadow  of  about  11  acres.  The  title  to  the 
forcjgoing  lots  of  land  is  still  held  by  Bothell, 
subject  to  mortgages  in  which  his  wife  did  not 
join,  as  follows:  A  mortgage  of  part  of  the 
Balch  farm,  coatalnhig  about  20  acres,  to  the 
defendant  Monahan,  to  aecurea  loan  of  $500, 
<Iatcd  May  S3,  1878;  a  mortgage  of  the  Weeks 
meadow  to  the  defendant  Sweet,  to  secure 
$800.  dated  October  8,  1879. 

October  25,  1888,  Bothell  and  wife  executed 
A  mortgage  to  Jacob  Benton,  of  real  estate 
described  as  follows:  "  Onr  farm  and  home- 
stead premises  and  all  the  land  connected  there- 
wiUi,  dtoate  in  said  Lancaster,  and  being  the 
!«me  land  and  premises  deeded  by  Amos  Batch 
10  said  Bothell  some  eight  or  ten  or  more  years 
:igo."  This  mortgage  was  to  secure  five  notes, 
of  even  date  with  the  mortgage,  for  $500  each. 

These  mortgages  are  now  outstUDduig  and  in 
process  of  foreclosure. 

liie  {daintiff  and  her  husband  lived  in  the 
house  on  the  Balch  farm  from  the  time  of  their 
marriage  until  October,  1884,  and  the  plaintiff 
und  her  children  still  lived  there.  About 
October  20,  1884,  Bothell,  behig  insolvent, 
abandoned  his  family  and  went  to  parts  un- 
known. From  1871  until  he  absconded,  Both- 
ell occupied  and  managed  the  Balch  land,  the 
Weeks  meadow  tot,  the  Pertdos  pasture,  and 
the  wood  t(H,  as  one  farm.  Ttte  Weeks  meadow 
lot  Is  disconnected  from  the  other  lots.  It  is 
tittle  land,  cultivated  with  the  other  parts  of 
the  tarm,  and  the  hay  and  crops  harvested  from 
it  have  been  stored  and  used  with  the  other  pro- 
ducts of  the  farm.  The  wood  lot  is  sepaiate 
from  the  rest  of  the  farm  and  has  been  used 
only  to  furnish  wood  for  the  use  of  the  farm. 
The  other  lands  are  tillage  and  pastiue  lands. 

The  12-aCTe  wood  lot  is  not  covered  by  any 
mortgage,  and  is  of  the  estimated  value  oi  $75. 

The  plaintiff  had  no  actual  knowledge  of  the 
existence  of  the  mortgages  to  Monahan  and 
Sweet  until  June,  1884,  hut  they  were  season- 
aldy  recorded. 

H.  H. 


The  ptaintilt  claims  that  she  is  entitled  to  a 
homestead  as  against  alt  but  the  Benton  mort- 
gage, and  moved  for  an  order  that  the  premises 
be  sold  and  the  sum  of  $600  be  paid  to  her  out 
of  the  proceeds.  The  premises  are  so  situated 
that  a  homestead  could  not  be  apportioned  and 
set  out  to  the  plaintiff  from  the  tracts  covered 
by  the  different  mortgages,  without  prejudice 
and  inconvenience. 

Mr.  W.  ft  H.  Heywood.  for  plaintiff. 

Meun,  O.  Ri^  and  O.  W.  Pattwaon, 
for  defendant. 

Binylwjni  J.,  delivered  the  opinion  of  the 

court: 

The  wife,  widow,  and  minor  children  of 
every  person  who  is  owner 'of  a  homestead,  or 
of  any  interest  therein,  occupied  by  hhnself  or 
berseu  and  bis  or  her  family  .shall  be  entitled  to 
so  much  of  the  homestead  or  interest  as  shall 
not  exceed  in  value  $500,  as  a^nst  the  credi- 
tors, grantees,  and  heirs  of  said  person,  which 
the  wife  may  have  assigned  during  the  life  of 
such  person,  in  lands  which  he  lus  conveyed 
and  she  has  not  joined  in  the  conveyance. 
Gen.  Laws.  chap.  188,  i4§  1-3;  Tidd  v.  Quinn, 
62  N.  H.  841.  844. 

The  statute  expressly  provides  that  no  deed 
or  mortgage  made  by  such  person  only  shall 
affect  or  impair  the  interest  of  such  wife, 
widow,  or  minor  children,  except  a  mortgage 
given  to  secure  all  or  some  part  of  the  pur- 
chase money  of  such  homestead.  Gen.  Laws, 
chap.  138,  §  2. 

The  plaintiff's  homestead  right  was  not  af- 
fected by  the  three  mortgages  to  Sweet,  Mona- 
han, and  Stockwell,  in  which  abe  did  not  join, 
as  she  has  preserved  her  homestead  right  by 
occupation  (Horn  v.  Tuftg,  39  N.  H.  478, 
484),  nor  by  the  attachment  of  Legro  (Gen. 
Laws,  chap.  188);  but  it  continues  to  exist  in 
every  part  of  the  husband's  homestead  r^ 
estate,  to  such  a  proportionate  part  as  $600 
bears  to  the  TOlue  of  the  whole.  Norri*  v. 
MbuCton,  84  N.  H.  892,  897;  TVdd  v.  Quinn, 
mpra.  The  plaintiff  joined  with  the  husband 
in  the  execution  of  the  Benton  mortgage,  re- 
leasing her  right  in  the  homestead  r^  estate 
conveyed,  ana  reducing  it  to  a  right  in  the 
equity  tit  redemption  created  by  that  mortgage. 
mUnn  T.  iAw,  58  N.  H.  21 ;  Potiard  v.  Nouea, 
60  N.  H.  184. 

It  is  conceded  by  counsel  that  the  description 
in  the  Benton  mortgage  includes  only,  when 
correctly  construed,  the  Balch  farm,  to  which 
we  see  no  objection.  Barnard  v.  Martin,  5  N. 
H.  586;  Woodman  v.  Lane,  7N.  H.  241. 

The  Perkins  pasture  adjoins  the  land, 
on  which  the  house  and  buildings  are;  the 
Weeks  lot  ai^  the  wood  tot  do  not;  but  the 
four  tracts  were  occnpied  and  carried  on  to- 
gether as  one  farm;  and  all,  being  connected 
bv  beneficial  use,  constituted  the  homestead. 
Gen.  Laws,  chap.  188;  Buxton  v,  DearS&m, 
46  N.  H.  48:  OOe  v.  Bank,  59  N.  H.  58.  821. 

These  lands  liave  been  sold,  and  from  the 
sum  received  therefor  deduct  pro  rata  $500, 
the  value  of  the  homestead  right  and  pay  tiie 
bfdance  to  each  of  the  respective  owners.  As 
between  Benton  and  Monahan.  Benton  is  en- 
titled to  redeem  the  Monahan  mortgage  i  by 
paying  him  the  sum  the  Monahan  tana  sold 
for,  less  the  per  cent  deducted  to  satisfy  the 
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homestead  right   Such  orders  as  may  he  re- 
quired will  be  made  at  the  trial  term. 
Gate  discliarqed. 

Clark*  J.,  did  not  sit;  the  others  concurred. 


Ezekiel  MORRILL 
c. 

Samuel  F.  MERRILL 

An  Insolvency  asaig^nee  of  a  partnership 

bas  no  possessory  lien  on  a  physician's 
sleif^h  for  repairs  made  upon  it  by  the 
flnu,  and  paid  for  in  the  execution  of  an 
aereement  between  the  firm  and  the 

Snysician  that  his  serrices,  to  be  rem- 
ered  for  one  of  the  partners*  should 
be  applied  in  payment  of  the  repairs 
to  be  made  by  tbeni. 

(Herrimack  Deckled  July  28, 1888.) 

REPLEVIN  for  the  plainttS's  sleigh.  Judg- 
iiient  for  plaintiff. 
Facts  found  by  the  court: 
The  Concord  Carriage  Company  was  a  part- 
nership consisting  of  Worthington  and  two 
others.  The  partners  liad  an  understanding, 
frequently  acted  upon,  that  each  might  con- 
tract for  woA  to  he  done  ^  the  firm  in  pay- 
ment of  his  separate  debts.  There  was  an  agree- 
ment between  the  plaintiff  and  Worthington, as- 
sented to  by  the  other  partners,  that  medical  ser- 
vices, to  be  rendered  by  the  plaintiff  for  Worth- 
ington, should  l)e  applied  in  payment  for  car- 
riage work  to  be  done  by  the  firm  for  the  plain- 
tiff. Under  this  a^ement  the  plaintiff  per- 
formed services  for  Worthington,  and  the  firm 
did  the  plaint^'s  carriage  work.  Under  the 
same  agreement  the  plaintiff  sent  his  sleigh  to 
the  company  to  be  repaired  and  painted,  and 
the  order  for  the  work  was  entered  on  the  com- 
pany's book.  When  the  sleigh  had  been  re- 
paired, but  not  painted,  the  company  made  an 
insolveocy  assigoment  to  the  defendant;  and  he, 
finding  the  order  on  their  book,  painted  the 
sleigh  without  the  plaintiff's  knowledge. 
Worthington  was  then  indebted  to  the  plaintiff, 
under  the  agreement,  more  than  the  amount 
of  the  repairs  and  painting.  All  parties  acted 
in  good  faith.  The  plaintiff  demanded  the 
dcigh,  and  the  defendant  refused  to  give  it  up, 
claiming  a  Hen  for  the  repairs  and  painting. 
Mr.  R.  E.  Walker,  for  plaintiff. 
Mr.  Samuel  C.  Eastman,  for  defendant: 
The  partnership  property  \b  primarily  a  fund 
for  the  payment  of  partnership  debts.  Such 
property  cannot  be  applied  to  the  payment  of  a 
private  debt  of  one  of  the  partners,  even  with 
the  assent  of  all,  to  the  prejudice  of  partnership 
creditors.  The  good  faith  of  the  individual 
creditor  does  not  help  the  toansaction  or  alter 
the  legal  relations.  Where  such  an  appropria- 
Hon  has  been  made,  the  partnership  creditor 
may  recover  it  back. 

Caldwell  V.  Scott,  54  N.  H.  414-418. 
Even  if,  as  between  themselves  or  as  to  sub- 
sequent creditors  of  the  firm,  such  a  use  may  be 
made  of  firm  assets,  U  does  not  bind  existing 
creditors. 

FarmU  T.  Meteaif.  68  N.  H.  276. 
306 


Doe.  Ch.  J.,  delivered  the  opinimi  ctf  tbe 

court: 

The  defendant,  as  assignee  of  the  firm,  claims 
a  tien  enforcible  without  legal  process,  for  re- 
pairs made  by  the  firm  on  the  plaintiff's  sleiirh. 
The  defendant  admits  that  the  firm  had  no  lien 
because  the  agreement  provided  means  of  p«y- 
ment  inconsistent  with  such  security  {StiUing* 
V.  Gibton,  63  N.  H.  1,  2),  and  that  their  cred- 
itors bad  no  lien.  Tbe  plaintiff  had  paid  for  the 
repairs  by  rendering  services  accoraing  to  his 
contract  with  the  firm,  and  they  had  no  cauae 
of  action  against  him,  and  no  Hen.  Their  cred- 
itors had  not  a  bailee's  common-law  lien  enforc- 
ible on  the  plaintiff's  sleigh  without  legal  pro- 
cess. And  whatever  ri^la  of  action  ana  at- 
tachment may  be  vested  in  the  assignee  as  the 
representative  and  trustee  of  the  firm  and  the 
creditors  { Whitney  v.  Dean,  5  N.  IJ.  249;  Ba<i- 
ger  v.  Story,  16  N.  H.  1C8,  177;  Holton  v.  Hoi- 
ton,  40  N.  H.  77;  I/mtt  v.  Brown.  40  N.  H.  511 ; 
Kidder  v.  Page,  48  N.  H.  880,  884;  CaldweU  v. 

54N.  H.  414,  418;  Parker  v.  BmeUa.  57 
N.  H.  491;  Chase  v.  Bean,  68  N.  H.  188;  F\tr 
well  v.Metcatf,  68  N.  H.  276;  Freelandr.  Pree 
land,  102  Mass.  475;  Farley  v.  Loidl,  103  Mass. 
387;  Locke  v.  Lewis,  124  Mass.  1;  Cotzhattsen 
V.  Judd,  48  Wis.  813).  he  did  not,  by  the  as- 
signment, acquire  against  the  plaintiff  a  pos- 
sessory lien  that  did  not  exist  before  the  asai^- 
ment.  Other  objections  made  by  the  plaintitT 
to  this  part  of  the  defendant's  claim  need  not  be 
considers!.  By  painting  the  sleigh  the  defend- 
ant acquired  no  cause  of  action  against  the 
plaintiff.  There  was  no  privity  of  contract  be- 
tween them,  and  no  debt  to  be  secured  by  a 
bailee's  Hen. 

Jvdgmentfor  the^intiff. 

Bin^uun*  J,,  did  not  sit;  the  others  con 
curred. 


H.  H.  &  F.  M.  MORRISON  et  at. 
t. 

INSURANCE  CO.  OF  NORTH  AKER- 
ICA. 

A  special  verdict,  finding  a  contract  of 
insurance  made  by  the  delivery  of  a 
policy  to  the  plalntlfTs  aseat*  maaA 

also  finding  a  coneealmeat  ofthe  insar- 
ance  from  the  plaintiff,  held,  upon  the 
facts  of  the  case,  not  to  mean  that  the 
existence  of  the  policy  was  concealed 
from  the  agent  when  It  was  dellTcred  to 
him. 

(Grafton  Decided  July  29. 1886.) 

ASSUMPSIT  on  a  policy  of  insurance.  Jtidff- 
ment  for  defendant. 
Writ  dated  November  13,  1877 ;  pleas,  the 
general  issue,  the  Statute  of  Limitations,  and 
accord  and  satisfaction.   On  a  special  verdict, 
each  party  moved  for  judgment. 

Messrs.  Blneham,  Mitchells  &  B^tek- 
ellor  and  Aldrioh&Remich,forplainlifts: 
The  power  to  bind  the  plaintiffs  in  referenct* 
to  any  of  the  incidents  of  the  contract  was  not 
impHed  in  the  agency  conferred  upon  Hopkins. 
Story,  Ag.      98.  99,  and  notes. 
"When  the  risk  is  accepted  upon  the  tenn» 
designated  in  the  application,  whether  the  same 
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Is  mide  hj  writing  or  parol,  the  contract  is 
complete,  and  oeiuier  can  recede  therefrom, 
flnd,  whether  a  policy  has  been  executed  or  not, 
the  risk  attaches  at  the  date  of  the  applicatioo 
or  at  the  lime  designated  therein,  and  ttie  in- 
surer is  liable  for  any  loss  that  occurred  after 
the  time  when  the  risk,  by  the  contract,  com- 
menced, even  though  it  occurred  before  its  ac- 
ceptance thereof." 

Wood,  Ids.  ^  20,  p.  46;  Baldtein  v.  Chouteau 
Infirance  Co.  56  Mo.  151;  8.  0.  17  Am.  Rep. 
67i;  Commercial  Mut.  Marine  Ina.  Co.  v.  Union, 
Milt.  Int.  Co.  19  How.  818  (60  U.  8.  bk.  15,  L. 
«d.  «38);  8tfbbin»  v.  Lancashire  Ins.  Co.  00  N. 
H.  65;  Manaaoit  Steam  MitU  Co.  v.  We»tem 
Auwr.  Qo.  125  Haas.  110;  Sea  En^nd  F.  db 
Jf.  iiM.  Co.  T.  Bodijuon,  35  Ind.  686. 

The  limit^ion  clause  is  no  bar  to  the  plain- 
HS^  recoveiy.  '*  The  condition,  being  a  mere 
matter  of  contract,  may  be  waived,  Mtber  ex- 
presly  or  by  implication;  and  when  the  insurer 
by  any  act  of  his  causes  the  delay,  or  prevents 
the  bringing  of  the  action  witnia  tbe  time, 
suict  compliance  is  not  necessary." 

Wood,  fna.  g  481 

"Tbe  insuTos  will  also  be  estopped  to  take  at 
tbe  trial  any  technical  advantage  of  a  mistake 
ioto  which  they  have  led  the  insured." 

May,  Ins.  S  605. 

"  If  the  delay  to  bring  suit  is  a  result  to 
which  the  company  mainly  contributed,  by 
boldiog  out  hopM  of  an  amicable  adjustment, 
the  company  cannot  be  permitted  to  take  ad- 
vantage of  the  delay  under  the  limitation  clause 
of  the  pdicy." 

Martin  v.  State  In*.  Go.  44  N.  J.  L.  485; 
Wood,  Ins.  §  442;  37  Alb.  L.  J.  463,  519. 

Fraudulent  conduct  on  tbe  part  of  tbe  in- 
snrer,  designed  to  induce  delay  until  the  lim- 
ited time  has  run,  will  excuse  the  delay. 

Underwritm^  Agency  v.  Suthtrlin,  66  Qa. 
3W. 

"Forfeitures  are  not  favored  by  tbe  law,  and 


ward  it  to  them.  At  the  trial  the  plaiotifb  in- 
troduced a  letter,  dated  February  8, 1871,  writ- 
ten and  signed  by  Hopkins  at  St.  Jofansbury, 
and  sent  by  him  to  the  plaintiff  H.  H.  Morrison, 
at  Haverhill,  N.  II.,  where  the  plaintitTs  lived, 
and  where  their  property  was  situated,  in  which 
letter  Hopkins  says: 
"  Your  applications  for  insurance  for"  (the 

f>laiDtiffs  and  three  others)  "are  received,  and 
nsured  from  to-day. 

Amount  of  premium  $48.00 

4  policies  and  stamps    7.00 

5S.00 

Your  commission,  10  i>er  cent  on 

premiums    4.80 

$50.20 

If  not  right,  please  inform  me.  You  will 
please  have  the  pay  ready,  and  I  will  send  bv 
express  Friday.  I  had  to  make  some  small  al- 
terations in  your  application  " 

The  policy  declared  on,  intended  for  the 
plaintiffs,  and  dated  February  6, 1871,  was  writ- 
ten by  a  clerk  in  Shaw's  office,  and  placed  in  & 
desk  where  Hopkins  kept  his  papers,  but  was 
not  sent  to  the  plaintiffs.  The  Jury  found  it 
wiis  delivered  to  Hopkins  as  agent  of  the  plain- 
tiffs. Property  described  in  the  policy  and  ap- 
plication, and  found  by  the  jury  to  be  of  the 
value  of  $1,009.35,  was  burned  February  10, 
1871.  The  defendants  paid  the  plaintiffs  $600; 
and  the  plaintiffs  signed  the  following  receipt 
written  upon  tbe  policy: 
"Received  of  the  Ins.  Co.  of  North  America, 
by  the  hand  of  Geo.  S.  Shaw,  agent,  six  hun- 
dred dollars  in  full  for  all  claims  for  loss  and 
damage  under  this  policy,  and  the  same  is  here- 
by surrendered  to  the  Co.  to  Iw  discharged  for- 
ever. 

St.  Johnabury,  Vt.,  Feb.  28,  1871." 

 ^  ,  ,  The  jury  found  the  settlement  was  obtained 

^izht  evidence  of  a  waiver  will  be  dieemed  suf- 1  by  the  defendants'  fraud, 
fident."  I    The  only  material  counts  are  In  assumpsit. 

Wood,  Ins.  §  443;  Biptey  v.  J^Aorlm.  Co.  17  .  and  all  the  counts  in  that  form  of  action  are  on 
How.  Pr.  444.  |  a  written  contract  of  insiu^ce  described  as  a 

Qaya  Judge  Smith,  in  Appleton  v.  P/f(Knt> !  [>olicy.  signed, attested,andcouQtersignedbythe 
Jfiir.  L.  Int.  Co.  59  N.  H.  541;  (.S.  C.  47  Am.  |  defendants'  agents.  On  this  contract  the  suit 
B^.  2%):  ' '  Forfeitures  are  not  fovored  in  the '  is  brouj^t  more  than  six  years  after  the  aUeftad 
hw;  for  they  are  often  the  means  of  oppreflsion  :  breach.  Tea  plea  of  the  Statute  of  Limitations, 


and  injastice." 

Kniekerboeker  X.  Int.  Co.  v.  Norton,  96  U.  S. 
234,  242  (Bk.  34.  L.  ed.  689.) 

SUnrt.  Belden  ft  Ide  and  Drew,  Jor- 
dan 4k  Carpenter,  for  defendants. 

I>o«t  Ch.  J.,  delivered  the  opinion  of  the 
court: 

JtoQ&ry  81, 1871,  the  plaintiff  H.  H.  Morri- 
son, who  then  was.  and  for  some  time  had  been, 
engaged  in  soliciting  applications  for  fire  in- 
surance  policies  to  be  issued  by  the  defendants, 
prepared  and  signed  the  plaintiffs'  application, 
and  sent  it,  with  three  otheis,  to  Hopkins,  anoth- 
er solicitor  of  the  defendants,  at  St.  Johnsbury, 
Vt.  The  next  dvy,  February  1,  at  St.  Johns- 
Inry,  Hopkins  left  the  four  applications  at  the 
otDce  of  Stiaw,  a  general  agent  of  the  def  end- 
sots,  authorized  to  issue  policies.  The  jur^ 
found  that  Shaw  accepted  the  plaintiffs'  appli- 
catioDB  February  1.  Hopkins  was  authorized 
by  the  ptaintiffs  to  receive  their  policy  and  for- 
X  H.  H.  E.  B.,  V  m. 


the  pluntifls'  reply  is  the  defendants'  fraud- 
ulent concealment  of  the  plaintiffs'  cause  of  ac- 
tion; and  the  jury  find  the  defendants  fraud- 
ulently concealed  from  the  plaintiffs  the  exist- 
ence of  the  insurance  from  February  1,  1871, 
to  October  30,  1877. 

"The  very  term  'policy'  imports  that  the 
party  insured  holds  a  written  instrument  to 
which  ttiat  name  has  been  given."  Trutteett^ 
First  Baptist  Chvreh  v.  Brooklyn  F.  Int.  Co. 
19  N.  Y.  805,  808.  Tbe  making  of  the  contract 
declared  upon,  being  denied  by  the  ^neral 
issue,  is  a  fact  to  be  proved  by  the  plaintiffs; 
and  this  fact  is  not  found  in  any  part  of  the 
verdict  ezcejM  the  affirmative  answer  to  the 
question,  "  Was  the  policy  delivered  to  Hop- 
kins as  agent  for  the  pltuntiffs?"  Upon  the  facts 
stated  in  the  case,  this  answer  cannot  be  un- 
derstoood  to  mean  anything  less  than  that  Hop- 
kins was  authorized  by  the  plaintiffs  to  receive 
tbe  policy  as  their'  stent;  that  in  the  exercise  of 
his  authwily  as  their  agent,  he  did  receive  it; 
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and  that,  tjj  Hs  delivery  to  him,  the  contract 
declared  on  was  made.  If  the  Terdict  does  not 
mean  this,  the  esBeutial  faetof  the  making  of  the 
alleged  contract  is  not  found,  and  the  defend- 
ants are  entitled  to  judgment.  The  finding  that 
Uie  defendants  concealed  the  existence  of  the  in- 
snrance  from  the  plaintiffs  cannot  be  fairly  un- 
derstood to  mean  that  thedefendants  oonoealed 
ttie  existence  of  the  policy  from  the  plaintiffs' 
agent,  when  they  made  the  contract,  by  deliver- 
ing the  policy  to  him.  The  plaintiffs  sent  their 
application  to  Hopkins  to  be  presented  by  him 
to  the  defendants.  By  Hopkins'  letter  which 
the  plaintiffs  received,  they  were  informed  that 
he  Mid  received  their  application;  that  he  had 
to  make  some  small  aJterationg  in  it;  that  it 
had  been  accepted;  that  by  its  acceptance  they 
were  insured;  and  that  he  would  send  them  the 
policy  by  express  on  a  certain  day,  when  they 
would  be  expected  to  pay  the  premium,  less  the 
commission  of  10  per  cent,  dueone  of  the  plain- 
tiffs as  soliciting  agent.  There  is  no  room  for 
a  conjectuTe  that  Hopkins  was  authorized  to 
conclude  the  contract  by  receiving  the  prom- 
ised policy  in  ignorance  of  its  existence. 

Nothing  is  stated  in  the  case  tendinis  to  take 
the  transaction  out  of  the  rule  that  knowledge 
and  intentioQ  are  the  gist  of  a  contract,  and  that 
the  question  whether  the  changed  possession  of  a 

eflicy  is  a  delivery  binding  the  panics  by  raak- 
g  tfie  contract  written  In  it  is  a  question  of 
knowledee  and  intention.  There  is  such  a 
delivery  if  both  parties  (or  their  antfaorized 
agents)  understand  the  writingpasses  from  one 
to  the  other  as  a  token  that  the  satiation  is 
concluded,  and  as  evidence  of  an  operative 
contract.  Canning  v.  Hnk/tam,  1  N.  H,  853, 
857,  858;  Bariut  v.  Hatch,  8  N.  H.  804,  807: 
Warrea  v.  8tcett,  81 N.  H.  882, 840;  Deny  Bank 
T.  WebMter,  44  N.  H.  364,  268.  270;  JohMon  v. 
FbrUv,  45  N.  H.  505,  509. 610,  Tiedeman.  Beal 
Prop.  &g812,  814;  May,  Ins.  §  60. 

The  case  furnishes  no  indication  of  the  de- 
fendants' being  entitled  to  judgment  on  the 
ground  that,  by  reason  of  a  lack  of  knowledge, 
mtention,  or  understanding  on  the  part  of  the 
plaintiffs'  agent,  the  delivery  of  the  policy  to 
him  was  not  a  deliveiT  to  the  pl^tiffs.  On  the 
facts  found,  Hopkins  had  authority  to  make  the 
contract  in  behalf  of  the  plaintiffs  by  receiving 
the  policy;  and  the  contract  was  made  on  their 
part  by  his  exercising  that  authority.  By  the 
contract  thus  made,  reciprocal  obUgatiODswere 
incurred.    May,  Ins.  g  61. 

The  plaintiffs  were  bound  to  pay  the  premium. 
A  stiit  brought  by  the  defendants  for  the  pre- 
mium pronused  by  these  plaintiffs  to  be  paid 
on  delivery  to  them  or  their  agent  of  a  policy 
the  existence  of  which  was  concealed  from  tbem 
and  their  agent,  would  present  the  difficulty  of 
A's  making  a  written  contract  with  B  by  de- 
livering the  writing  to  him,  and  concealing 
from  him  the  delivery  by  which  the  contract 
was  made.  Tatkerv.  Kenton  Int.  Oo.  69  N.  H. 
488.  445. 

On  the  facts  presented  by  the  case,  the  making 
of  the  alleged  written  contract  by  a  concealed 
delivery  of  the  writing  is  a  contradictotr  and 
unmeaning  expression.  The  legal  possibility 
of  a  contract  being  so  made  in  a  hypothetical 
case  need  not  be  considered  tmtil  there  is  a  sat- 
isfactory foundation  of  faCt  for  a  claim  that 
the  rights  of  ^ese  parties  depend  upon  a  ques- 


tion of  that  kind.  No  fact  is  found  by  the  juir, 
or  stated  in  the  case,  and  no  suggestion  is  maae 
in  argument,  on  which  the  verdict  can  reason- 
ably be  understood  to  give  any  support  to  the 
position  that  Hopkins  valid  exercise  of  his 
authority  was  concealed  from  him  by  the  de- 
fendants; that  he  had  no  knowledge  <n  the  fact 
that  he  made  the  contract  In  behatf  of  the 
plaintiffs;  or  that,  in  contemplation  of  law,  hi» 
knowledge  of  the  delivery  of  the  policy  to  him- 
self as  their  agent  was  not  their  knowledge.  The 
only  reasonable  and  consistent  tnterpretatitn 
of  the  verdict  is  the  literal  one,  that  tbe  delivery 
of  the  policy  to  the  plaintiffs'  agent,  known  to 
him  and  assented  to  by  him,  was  fraudulently 
kept  from  the  plaintiffs'  personal  knowled^ 
In  view  of  the  reserved  case,  the  suggestioa 
(made  in  argument)  that  Hopkins  didnot  see 
the  policy,  and  that  the  defendants  took  it  from 
his  desk  hefore  he  ^ot  actual  possession  of  it, 
leads  to  no  conclusion  more  favorable  to  the 
plaintiffs  than  this, — the  special  finding  of  a 
delivery  is  contrary  to  the  fact,  the  contract 
declared  on  was  not  made,  and  on  this  ground 
the  defendants  are  entitled  to  judgment.  But 
we  are  not  at  liberty  lo  disregara  the  fact  of 
delivery  found  by  the  jury.  Under  the  cir- 
cumstances disclosed,  the  defendants,  by  put- 
ting the  policy  in  Hopkins'  desk  without  bis 
knowledge,  and  withdrawing  it  without  bia 
knowledge,  would  not  make  a  contract  on 
which  Uiey  could  recover  tbe  premium  of  the 
pluntifEs,  or  on  which  the  plaintiffs  conld  main- 
tain this  action. 

By  the  policy,  the  defendants  insured  the 
property  from  February  1,  1871,  to  February 
1 , 1876.  This  is  evidence  that  the  pisinlifl  s'  ap- 
plication was  accepted  February  1,  and  that 
Hopkins  was  in  error  as  to  the  begiiming  of  the 
insurance  of  which  he  informed  ubem,  or  that 
there  was  an  error  in  the  date  (February  S)  of 
his  letter.  There  was  a  provisional  contract  of 
insurance  (containing  an  express  or  implied 
stipulation  for  a  policy)  made  before  the  policy 
was  written.  Oarrisk  v.  German  Jn$.  Co.  55 
N.  H.  356;  Putnam  v.  H&jne  Im.  Co.  123  Mass. 
824;  May,  Ins.  %%  14-29;  Wood,  Ins.  ^§  4-21. 
But  this  contract  is  not  declared  on;  and  H  ex- 
pired by  its  own  limitation  when  the  written 
contract  was  made  by  delivery  of  the  policy. 
The  preliminaiy  agreonent  was  to  be  perform- 
ed within  a  year,  and  to  be  superseaed  b^  a 
policy  retrospectively  covering  the  short  tune 
between  the  acceotance  of  the  application  and 
the  delivenr  of  the  policy.  Of  that  agreement 
there  has  been  no  breach.  It  was  fully  per- 
formed, and  was  superseded  by  the  delivery  of 
tbe  policy  before  the  insured  property  was 
burned.  Hopkins'  letter,  received  by  the  plain- 
tiffs, seems  to  prove  it  was  not  concealed  from 
them;  and  the  declaration  excludes  it  from  con- 
sideration. 
Judgment  for  d^mdantt. 
Carpwttar  and  BInghmm, «//.,  did  not 
sit;  the  others  concurred. 


James  H.  JOHNSON 

n. 

Alvah  CONANT  et  at. 

1.  In  1885  the  plaintiff  entered  into  pos- 
Mwioa  of  a  nail-faotory  building  nn- 
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^  der  a  deed  which  he  olmimed  gave  him 
title  to  the  whole  of  a  certain  plot  of 
ground  on  which  the  building  stood,  ly- 
mg  nortti  ot  a  gristmill  In  Bath,  and  in 
1917  rented  It  foreix  months,  whcni  it  was 
earned  away  by  a  freshet  and  was  never 
rebuilt.  The  legal  title  to  the  plot,  at 
the  time  of  his  entry,  was  in  the  owners 
of  the  ^stmill.    From  1885  to  1880  the 

{ilaintiff  claimed  to  be  the  sole  owner  of 
be  plot,  and  for  a  portion  of  that  time 
rented  water  power  which  he  claimed 
as  appurtenant  thereto.  The  plaintiffs 
claim  was  known  to  and  acquiesced  in 
by  the  successive  owners  of  the  gristmill, 
no  one  of  whom  ever  made  any  claim  to 
land  north  of  the  gristmill  building.  But 
in  clearing  out  the  rack,  they  were  ac- 
customed to  throw  debris  upon  the  plot; 
and  two  of  them,  in  rebuilding  the 
flume  after  a  freshet,  threw  the  debris 
of  the  old  flnmenpon  it.  Held,  that  the 
plaintiff  had  not  gained  title  by  ad- 
verse peaaeBSion. 

2.  In  1870  the  plaintiff,  being  one-half  own- 
er of  the  gristmill,  conveyed  his  inter- 
est to  the  defendants'  grantors,  who 
then  owned  the  other  half,  and  in  his 
deed  bounded  the  premises  by  the  north 
line  of  the  gristmill  building.  After- 
wards the  defendants,  without  permis- 
sion of  the  plaintiff,  enlai^ed  the  flume 
across  the  common  land,  and  in  so  do- 
ing built  a  thick  wall  of  solid  masonry 
and  increased  the  width  of  the  water- 
way thereon;  and  it  was  found  by  a  ref- 
eree that  this  appropriation  of  the  com- 
mon land  by  the  defendants  amounted 
toanonsterof  theplaintifll  Held,  that 
the  defisndanta  were  not  liable  to  the 
plaintiff  in  an  action  of  trespass  quare 
clausum,  it  appearing  that  thepluntiflf 
had  a  subsequent  right  to  take  water 
from  the  flume. 

8.  The  plaintiff  being  owner  of  a  black- 
smith-shop plot,  and  a  right  to  use  wa- 
ter there  to  be  taken  from  a  certain 
flume,  ([ained  by  prescription  the 
riffht  to  have  water  from  some  of  the 
wheels  in  the  shop  pass  oflT  Into  the 
river  to  the  west  under  the  fliune,  while 
the  water  from  other  wheels  by  right 
passed  out  under  the  gristmill  south  of 
thtf  shop,  of  which  he  owned  one  undi- 
vided half.  Afterwards,  in  a  deed  of  his 
half  of  the  grfstaill],  the  plaintiff  reserved 
"a  right  of  sluice  or  watercourse  under 
the  gristmill,  for  the  water  privilege 
north  of  said  mill."  Held,  that  the  ef- 
fect of  this  deed  was  to  eztingoiBh  the 
plaintiff's  right  to  have  a  dischat^  of 
water  from  the  blacksmith-shop  privi- 
lege under  the  flume,  although  there 
was  never  any  intention  on  his  part  to 
abandon  that  easement. 

tOrafton — Deoltted  on  Bataesrln^  July  SO.  1888.) 


0 


N  defendants'  exceptions.  Cote  discharged. 
TrenMss  qmre  aatuum.  Three  actions, 
brong^t  bj  the  plaintiff,  were  tried  together. 
The  facta  as  ftrand      the  r^eree,  omitting 


therefrom  sach  as  are  ^ven  in  the  opinion  of 
the  coml,  are  substantially  as  follows: 

The  premises  described  in  the  declaration 
were  situated  in  Bath,  on  the  easterly  side  of 
the  eastern  branch  of  tiie  Ammonoosuc  lUver, 
south  of  the  bridge  and  north  of  the  pulp  mill 
now  occupied  by  the  defendants.  The  westerly 
side  of  the  premises,  next  the  river,  consists  of 
a  ledge  of  rocks  on  which  was  once  a  nail  fac- 
tory. Nearthe  center  of  the  premises  is  a  flume, 
conducting  the  water  from  the  dam  across  the 
eastern  branch  of  the  river  to  the  wheels  of  the 
pulp  mill.  The  flume  has  now  on  the  west  side 
B  wall  of  solid  masonry  from  the  pulp  mill  to 
the  bulkhead,  and  also  a  similar  wall  extending 
from  the  bulkhead  towards  the  dam.  Tbeeast- 
erly  side  of  the  flume  is  plank,  with  a  stone 
foundation.  The  premises  east  of  the  flume 
consist  of  a  tract  with  the  remains  of  an  old 
cellar  on  it,  known  as  "the  Blacksmith-shop 
Plot."  The  alleged  trespass  consists  of  certain 
acts  done  by  the  defendants  in  enlarging  and 
changing  the  flume  and  the  walls  uf  the  same. 

There  was  formerly  a  gristmill  directly  south 
of  the  above  premises,  and  a  woolen  factory 
south  of  the  gristmill.  The  defendants'  pulp 
mill  occupies  the  site  of  the  gristmil)  and  the 
woolen  factory.  From  or  before  1815,  and  un- 
til 1838,  there  was  a  building  on  the  west  side 
of  the  flume,  oripoally  used  for  a  nail  factory, 
and  afterwards  for  cutting  dyewood,  the  occu- 
pants taking  water  from  toe  flume.  From  an 
early  date  until  1855,  there  was  a  blacksmith 
shop  on  the  cast  of  the  flume,  taking  water 
therefrom.  The  water  from  some  of  the  wheels 
in  the  blacksmith  shop  passed  out  through  a 
raceway  under  the  gristmill.  The  water  from 
the  wheels  on  the  westerly  side  of  the  black- 
smith shop  passed  out  into  the  river  under  the 
flume,  near  the  southerly  end  of  it. 

The  plaintiff  has  now  acquired  title  to  the 
blacksmith-shop  plot  under  the  grantees  of 
Bartlett  &  Thomas. 

December  30,  1842,  the  plaintiff  acquired 
title  to  one  fourth,  undivided,  of  the  gristmill 

firemises,  and  April  1,  1800,  to  anoUier  one 
ourth, — bis  title  being  derived  from  the  heirs 
of  Richard  (3ookin.  January  6, 1870,  the  plain- 
tiff conveyed  to  Rand  &  Cummings  bis  one 
half  of  the  gristmill,  b^  the  following  descrip- 
tion; "One  equal  undivided  half  of  a  certain 
plot  of  land,  oeingpart  of  lot  No.  11  in  theflrst 
range  of  hundred-acre  lots  east  of  Ammonoosuc 
River,  in  Bath,  having  a  brick  gristmill  stand- 
ing thereon,  butted  and  bounded  as  follows,  to 
wit:  beginning  at  the  northwest  corner  of  said 
mill;  thence  running  easterly  by  said  mill  to  the 
northeast  comer  of  the  same :  thence  on  the 
same  course,  about  75  feet,  to  the  stone  wall  in 
the  bank;  thence  turning  southerly  and  running 
•iOfeettoastakeandstonesinthlswall;  thence 
turning  and  running  westerly  to  the  southeast 
comer  of  said  mill;  thence,  on  the  same  course, 
by  the  mill  to  the  southwest  comer  of  said  mill ; 
thence,  on  the  same  course,  to  the  centre  of  the 
river  ;  thence,  turning  at  right  angles  and  run- 
ning up  the  river  40  feet;  thence  turning  at 
right  angles  and  running  to  the  bound  begun 
at;  with  the  ri^t  of  roadandj^issage- way  from 
said  mill  to  the  road  leading  over  the  bridge, 
and  with  the  first  right  of  water  power  in  ue 
eastei^  side  of  the  river,  from  the  eastern  branch 
or  half  of  the  river,  sufficient  to  drive  Qvne  runs 
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of  Btone,  anut  mill,  corn-cracker,  and  all  other 
necessary  and  proper  machinery  for  said  grist- 
mill, as  now  used  iu  the  same,  with  a  proper 
tiouate  right  of  the  flume  from  the  south  end 
of  the  gnstmill  to  the  dam,  and  a  proportionate 
right  in  the  dam  from  the  eastern  shore  of  the 
river  to  Rock  Island,  subject  to  one  half  of  the 
expense  of  maintaining  and  supporting  said 
flume  and  dam,  resernng  and  excepting  the 
right  of  a  flume  under  the  gristmill,  and  the 
right  to  take  water  from  said  flume  to  the  ma- 
chinery below,  and  also  reserving  a  ri^ht  of 
sluiceway  or  watercourse  under  the  gnstmill 
for  the  water  privilege  north  of  said  mill,  and 
also  reserving  the  right  of  way  over  said  grist- 
mill  plot  for  the  benefit  of  the  privilwe  below. 
It  bemg  understood  that  the  south  end  wall  of 
said  mm  is  to  be  used  in  common  for  said  grist- 
mill and  for  any  building  that  may  be  erected 
on  the  old  factory  plot,  in  the  same  manner  m 
it  has  heretofore  "been  used." 

January  14,  1880,  Rand  &  Cummings,  hav- 
ing previously  acquired  title  to  the  other  half 
of  the  gristmill,  derived  from  WarrenD.  Gookin 
by  deeds,  all  of  which  referred  for  description 
to  the  deed  of  1815,  from  Sargent  to  Richard 
Oookin,  conveyed  the  whole  premises  to  the 
defendant  Caroline  M.  Conant,  referring  for 
description  to  the  deeds  under  which  they 
held. 

Johnson,  upon  receipt  of  the  quitclaim 
deed  from  W.  D.  Oookin  of  October  28,  1886, 
called  tiie  blanket  deed,  and  ever  dnce.  until 
the  present  controversy,  claimed  that  the  quit- 
claim deed  conveyed  to  him  the  entire  nail-fac- 
tory plot,  meaning  alt  the  ledge  situated  north 
of  uie  gristmill,  west  of  the  old  flume,  and  south 
and  east  of  the  river.  He  entered  under  his 
deed,  claiming  title  to  the  whole  of  the  above 
described  premises.  It  did  not  appear  that  Jobn- 
eon  actuallv  set  his  foot  upon  the  nul-factory 
plot,  or  did  any  act  upon  that  plot  which  would 
be  an  assertion  of  ownership  to  it,  until  the 
renting  of  the  nail-factory  building  to  Ladd  & 
TbompsoD,  in  1837,  as  hereinafter  mentioned. 
Johnson's  claim  to  own  the  entire  nail-factory 
plot  was  made  known  to  the  various  successive 
owners  of  the  gristmill  up  to  1880,  and  was  ac- 
quiesced in  by  all  those  owners. 

In  1887  Johnson  rented  the  nail-factory 
building  to  Ladd  &  Thompson  for  six  months, 
ending  January  81,  1888,  and  received  rent 
therefor.  Prom  November  15,  1889,  to  July, 
1855,  Johnson  rented  to  the  occupants  of  a  ma- 
chine shop  in  the  upper  storr  of  the  gristmill 
the  right  to  use  in  the  machine  shop  the  water 
which  he  .claimed  that  he  was  entitled  to  use 
on  the  nail-factoty  plot  The  other  owners  of 
the  gristmill  were  aware  that  Johnson  had  thus 
a-isumed  to  rent  "  the  nail-factoty  water,"  and 
they  made  no  objection  nor  any  claim  to  share 
the  rent  paid.  The  nail-factory  building  was 
carried  off  by  a  freshet  in  1838,  and  there  has 
been  no  building  on  that  plot  since  that  time. 
Johnson  has  continued  to  claim  to  be  the  owner 
of  the  plot,  and  this  claim  has  never  been  dis- 
puted until  1880.  but  he  has  not  made  any  use 
of  the  plot,  nor  occupied  it  in  any  way,  except 
by  renting  the  water  ap  to  1856  as  above 
stated. 

If,  upon  the  foregoing  facts,  it  is  competent 
to  80  find,  the  referee  finds  that  Johnson  baa 
acquired  title  by  adverse  possession  to  the  nail- 
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factory  plot,  as  against  coteaants,  as  well  as 

^[ainst  all  other  parlies. 

A  portion  of  the  foundation  wall  of  what 
was  called  "  the  new  gristmill  "  is  still  stand- 
ins;  northeast  of  the  present  pulp  mill.  This 
wall  is  the  north  line  of  the  gristmiU  plot,  where 
it  abuts  upon  the  blacksmith -shop  plot.  The 
wall  thus  now  standing,  if  projected  wester! j 
to  the  river,  would  mark  the  northerly  limit  to 
which  the  gristmill  owners  have  occupied  v 
claimed  since  1885,  as  against  the  nail-factorr 
plot.  From  1885  to  IS&d  the  gristmiU  owners 
have  never  occupied  the  nail-factoty  plot,  ex- 
cept when  repairing  the  flume  and  when  blast- 
ing out  a  way  for  waste  water  as  hereinafter 
described.  In  clearing  out  the  rack,  the  mill- 
owners  were  accustomed  to  throw  the  detnis 
upon  the  nail-factory  plot;  and  Hodge  and 
Lang,  when  they  rebuilt  the  fiume  after  the 
freshet  in  1865,  threw  the  debris  of  the  old 
flume  upon  that  plot. 

The  old  flume,  as  it  existed  before  1680, 
never  exceeded  8  feet  4  inchm  in  width  acnw 
the  water  inside  the  planking. 

Between  January  14, 1880,  and  Februair  16, 
1888,  the  defendants  rebuilt  and  enlarged  the 
flume,  and  raised  the  dam  8  inches.  The  west- 
ern bulkhead  was  moved  down  about  4  feel. 
The  points  of  the  ledge  on  each  side  above  the 
old  bulkheads  were  blasted  out.  6  feet  sawed 
off  from  the  logs  ou  the  east  end  of  the  dam, 
and  the  wall  extending  from  the  westeriy  bulk- 
head towards  the  dam  was  moved  somewhat  to 
the  westward.  The  width  of  the  new  flume  at 
any  point  between  the  bulkheads  and  the  rack, 
as  measured  across  the  water  inside  the  walls, 
is  nowhere  leas  than  16  feet  4  inches. 

All  that  part  of  the  new  flume  and  wall 
which  is  south  of  the  western  bulkhead  and 
west  of  that  line  is  on  the  nail-factory  plot 
The  waterway  of  the  new  flume  extends  west- 
erly at  least  6  feet  b^ond  the  above  line,  and 
the  top  of  the  new  solid  wall  extends  at  least  i 
feet  further  west  than  the  waterway. 

The  bottom  of  the  old  flume  at  the  southerij 
end  next  the  rack  rested  upon  timbers.  It  was 
not  less  than  14  feet  higher  than  the  top  of  the 
ledge;  and  the  timbers  were  so  laid  that  thm 
was  ample  opportunity  for  water  from  the 
westerly  side  of  the  blacksmith-shop  plot  to 
flow  off  under  the  flume  into  the  river.  Fw 
more  than  twenty  years  prior  to  December  20, 
1843,  and  so  long  as  the  shop  was  used  (t.  e., 
until  1854),  the  water  from  the  wheels  oi^tbe 
westerly  side  passed  off  in  this  way  under  the 
flume.  The  water  from  the  other  wheels 
passed  off  through  a  sluiceway  under  the  grist- 
mill, and  might  now  pass  off  m  that  way  under 
the  pulp  mill. 

The  new  flume  has  been  deepened  down  to 
the  rock,  and  a  solid  foundation  wall  built  un- 
der the  plankine  on  the  easterly  side,  The 
water  from  the  l)lacksmith-shop  plot  caimot 
now  pass  under  the  flume. 

The  referee  finds  that  the  owners  of  the 
blacksmith-shop  plot  acquired  an  easement — a 
right  to  have  the  water  from  the  wheels  on  the 
westerly  side  pass  off  under  the  flume.  He 
finds  that  there  has  been  no  intention  on  the 
part  of  the  owners  to  abandon  this  caaement 
during  the  time  the  plot  has  been  unoccupied. 
He  also  finds  that  this  right  still  ezista,  unless 
the  court  are  of  oj^nion  that,  upon  the  fliM 
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herein  stated  as  to  Donuser  and  as  to  the  own- 
ership of  the  gristmill,  the  right  has  bem  legal- 
ly extineuithed. 

The  pwntiff  has  never,  either  expressly  or 
impliedly,  licensed  the  detendants  to  do  any  of 
the  acta  complained  nf. 

For  purposes  of  occupation  and  use  by  the 
plaintiff,  the  nail-factoty  plot  ia  of  no  value. 
The  ledge  is  not  capable  of  profitable  cultiva- 
tion; nor  can  the  plamtiff  profitably  occupy  it 
with  a  building  containing  machinery  to  be 
operated  by  water  power. 

But  its  use  is  of  some  value  to  the  defend- 
ants. It  is  a  matter  of  pecuniary  advantage, 
though  not  of  necessity,  to  the  defendants,  to 
occupy  part  of  the  plaintiff's  premises  with 
their  new  flume.  In  we  opinion  of  the  referee, 
the  fact  tiiat  no  user  or  interference  of  this 
kind  can  lawf  ullv  take  place  without  the  plain- 
tiff's consent,  and  withouta  bargain  with  bim, 
"  gives  his  interest  in  this  land,  even  in  a  pe- 
emdary  point  of  view,  precisely  the  value 
which  that  power  of  veto  upon  its  use  creates, 
when  such  use  is  to  any  other  person  desirable, 
and  an  object  sought  to  be  ootained."  The 
value  of  the  nail-factory  plot  in  this  point  of 
view  is  estimated  l^the  referee  at  $880.  The 
defendants  have  been  using  as  their  own  that 
which  was  really  part  of  the  plaintilTs  prop- 
erty, and  making  a  proBt  of  it. 

As  the  defendants  have  derived  benefit  from 
the  tortious  use  of  the  plaintiff's  premises,  the 
plaintiff  is  believed  to  be  entitled  to  damages 
measured  by  the  benefit  to  the  defendants.  The 
benefit  thus  received  by  the  defendants,  up  to 
the  date  of  the  writ,  is  estimated  at  $25;  and 
the  plaintiff's  damages  on  account  of  trespasses 
on  the  nail-factory  plot  are  assessed  at  that 
sum. 

If  the  plaintiff  is  held  not  to  be  the  sole  own- 
er of  the  nail-factory  plot,  but  only  a  tenant  in 
common  of  the  same,  then  the  above  assess- 
ments of  $8S0  and  $36  should  be  proportion- 
slly  reduced. 

The  referee  found  for  the  plaintiff  and 
awarded  damages.  The  court  ordered  judg- 
ment on  the  report,  and  the  defendants  ex- 
cepted. 

Menrs.  I.  W.  Drew  and  Blns'luuii, 
Hitchella  &  BatcheUoF,  for  defenoants. 

Mr.  W.  S.  Lftdd,  for  plaintiff: 

"  One  tenant  in  common  is  not  authorized  to 
exclude  another  from  Uie  possesion  of  land 
owned  in  common." 

Odiorne  v.  Luford.  9  N.  H.  508,  511. 

"  If  one  cotenant  excludes  another,  the  latter 
may  have  an  action. " 

Great  FalU  Co.  v.  Wartter,  15  N.  H.  412, 460. 

"  A  tenant  in  common  maybe  disseised  by 
his  cotensnt's  actually  ousting  him  or  holding 
him  out  of  possession  tmdera  claim  of  exclusive 
right  of  possession  and  a  denial  of  the  right  of 
the  tenant "  (1  Washb.  Bcal  Prop.  8d  ed.  666); 
to  which  proposition  a  large  number  of  cases 
are  cited.  "A  demand  of  possession  by  one 
tenant  in  common,  and  a  refusal  by  the  other, 
stating  that  he  claimed  the  whole,  is  evidence 
of  an  actual  ouster  by  his  companion." 

Doe  V.  MVrf.  ll  East,  49. 

"  One  tenant  in  common  has  no  right  to  en- 
ter upon  his  cotenant  and  oust  him  of  his  pos- 
session. If  be  does  80,  trespass  qvare  elausum 
/regit  lies  forthe  injury." 

R.  R. 


Entin  t.  Otmatmd,  7  Cow.  329;  STOiU  v. 
A»h,  7  Pa.  St  807;  Booth  t.  Adamt,  11  Vt.  156. 

An  exclusive  appromiatlon  by  one  tenant  In 
common  of  apart  of  the  land,  by  the  erection  of 
a  permanent  structure,  is  evidence  of  an  ouster 
of  his  cotenant  for  which  trespass  will  lie, 

Bennett  v.  Cl^ntenfs,  8  Allen,  18. 

"  When  one  tenant  in  common  enters  into 
the  possession,  claiming  the  whole  title,  it  will 
in  law  be  an  ouster  of  the  other  tenant,  and 
trespass  guare  dausum  may  be  maintained." 

ThompKn  T.  OerrM,  57  N.  H.  85. 

"  Trespass  fuare  davntmf regit  lies  by  one  of 
several  tenants  in  common  against  his  cotenant 
where  there  has  been  an  actual  expulsion." 

Murray  v.  Hall.  7  C.  B.  441. 

The  facta  found  by  the  referee  show  an  ouster 
by  Johnson  in  1885  snd  such  adverse  holding' 
as  makes  good  title  to  him. 

FUhar  V.  Promr,  Cow.  217;  Van  Duek  v. 
Van  Benaen,  1  Caines,  84;  EeUinga  v.  Bird,  11 
East,  49,  61;  Jaekmn  v.  Whitbeek,  6  Cow.  683. 

Mes»rs.  P.  Caz^enter  and  Aldrich  A 
R«mick,  also  for  plaintiff. 

Doe.  Ch.  J,,  delivered  the  opinion  of  the 
court: 

The  trespasses  alleged  in  these  suits  consist 
of  acts  done  by  the  defendants  in  rebuilding 
and  enlarging  the  flume.  The  ledge  in  con- 
troversy is  bounded  on  the  east  by  the  flume, 
on  the  north  and  west  by  Ammonoosuc  River, 
and  on  the  south  by  the  defendants'  pulp  mill. 
Both  parties  claim  certain  paper  title  to  the 
ledge  luder  Richard  Qookin,  to  whom  the 
ledge,  a  gristmill  (predecessor  of  the  defend- 
ants' pulp  mill),  flume,  the  land  under  tiie  mill 
and  flume,  and  other  adjoining  pieces  of  real 
estate,  were  conveyed  by  Sargent,  in  1815,  by 
a  deed  which  included  the  whole  in  one  tract 
described  as  a  "  tract  or  parcel  of  land  in  Bath, 
where  the  gristmill  now  stands."  and  further 
described  by  metes  and  bounds.  A  blacksmith- 
shop  lot  on  the  east  side  of  the  flume,  and  a 
secondary  right  to  draw  a  certain  quantity  of 
water  from  the  flume  (which  lot  and  right  are 
now  owned  by  the  plaintiff)  had  been  previous- 
ly conveyed  by  Sargent  to  Bnrtlett  &  Thomas; 
but  the  ledge,  the  flume,  and  the  land  under 
the  flume  pasRed  to  Richard  Gookin  as  a  part 
of  the  gristmill  lot. 

In  August,  1839,  after  Richard  Gookin's 
death,  dower  was  assigned  to  his  widow  in  an 
undivided  half  of  the  gristmill  lot,  including 
the  mill,  flume,  and  ledge.  The  assignment, 
first  describing  ber  dower  as  an  undivided  half 
nf  the  gristmitl,  with  the  privileges  and  appur- 
tenances to  that  half  belonging,  closes  as  fol- 
lows: "And  we  do  hereby  assign  and  setoff  the 
same  to  her  by  metes  and  bounds  by  which  her 
said  husband  held  the  same."  On  the  fncts 
stated  in  the  referee's  report,  these  metes  and 
bounds  were  the  metes  and  bounds  of  ber  hus- 
band's title  deed,  by  which  the  ledge,  gristmill, 
flume,  and  the  land  under  the  mill  and  flume 
were  included  in  the  gristmill  premises.  Some 
months  after  the  asfienment  of  dower,  "parti- 
tion was  made  by  the  probate  court,  of  the  real 
estate  formerly  belonging  to  Richard  Oookin." 
This  partition  assigned  to  W.  D.  Oookin  "the 
one  undivided  half  of  the  brick  gristmill  in 
Bath  village,  with  all  the  privileges  and  appur- 
tenances to  the  same  belonging,  to  be  held  by 
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him  in  as  full  and  ample  manner  as  the  same 
might  or  could  have  been  by  the  said  Richard 
Goobin,  if  living,  with  alt  rights  of  passage, 
and  all  other  rigbtfi  belonging  or  appertaining 
to  the  same,  to  m  held  in  common  with  Kebecca 
1>.  Gookf-.'the  widow,"  during  her  life."  The 
clause  "to be  held  in  common  with  Rebecca 
D.  Gookin  dudng  her  life,"  tends  to  show  that, 
in  territorial  extent,  W.  D.  Qookin's  half  was 
not  less  Uian  the  other  half  assigned  to  the 
widow  for  dower,  which  included  the  ledge 
and  flume  as  a  part  of  the  gristmill  lot.  The 
fact  that  the  ledge  would  \x  excluded  from  the 
partition  and  left  undivided,  if  not  thus  assigned 
to  the  widow  and  W.  D.  Gookin,  removed  all 
doubt,  if  the  question  of  coDstruction  is  not 
clearly  settled  by  the  other  competent  evi- 
dence. There  is  no  evidence  of  an  mteotion  to 
make  partition  of  anything  less  than  all  the  real 
estate  of  Richard  Gookin,  unless  thedowral  re- 
version is  an  exception.  The  insignificance  of 
the  ledge  is  shown  by  the  absence  of  all  specific 
mention  of  it,  and  by  its  bein^  included  m  the 
general  description  of  the  mstmiU  premises; 
but  there  is  in  the  case  no  indicatioD  of  a  pur- 
pose to  leave  it  ondiTided.  Zjand  not  express- 
ly named  was  divided  bv  the  partition  of  the 
mUl.    Manttm  v.  Stickney,  58  N.  H.  609. 

From  1815  to  1638  there  was  on  the  ledge  a 
building  originally  used  for  making  nails,  and 
called  a  nail  factory.  In  the  reserved  case,  the 
application  of  the  name  of  this  building  to  the 
ledge  is  misleading.  The  partition  not  only 
made  no  use  of  this  name,  biU  ignored  the  sepa- 
rate existence  of  both  the  biBlding  and  the 
ledge,  and  set  them  oft  as  part  of  the  gristmill, 
and  a  part  worthy  of  no  particular  mention.- 
In  title  the  ledge  has  been  a  part  of  the  mst- 
raill  lot.  The  nail  building  was  carried  on  by 
a  freshet  in  1838;  since  tliat  time  tbe  led^e  has 
been  occupied  by  nobody  but  the  gnatmill 
owners,  who  have  made  occasional  use  of  it  In 
clearing,  repairing,  and  rebuilding  the  flume; 
and  thu  was  tbe  only  beneficial  use  that  could 
be  made  of  it.  For  the  six  months  ending 
Januarr  81, 1888,  the  plaintiff  let  the  nail  build- 
ing to  Ladd  &  Thompson ;  and  he  received  rent 
for  their  use  of  it  during  that  time.  With  this 
immaterial  exception,  for  eveir  legal  purpose 
of  the  reserved  case,  the  ledge  has  oeen,  in  ac- 
tual  possession,  as  well  as  in  title,  location,  and 
utility,  a  part  of  the  gristmill  lot. 

Before  October,  1835,  W.  D.  Gookin  had  con- 
veyed a  sawmill  on  the  west  side  of  the  river 
to  Rosa.    Ross  agreed  to  sell  the  sawmill  to  the 

Elaintiff,  and  W.  D.  Gookin  ^eed  to  convey 
alf  of  the  grist  mill  lot  to  Ross.  The  four 
conveyances  of  October  28, 1886,  were  parts  of 
one  transaction,  and  are  to  be  construed  to- 
gether. So  construed,  they  executed  W.  D. 
Qookin's  a^^^ement  to  convey  to  Ross  half  of 
the  gristmill  lot,  of  which  |the  ledge  was  a 
part.  One  of  these  instruments,  call^  by  tbe 
plaintiff  a  "blanketdeed,"  was  aquitclaim  from 
W.  D.  Qookin  to  plaintiff.  It  is  not  necessary 
to  iUQUire  whether  the  referee's  inability  to 
find  that  tbe  plaintiff  paid  anything  for  this 

Sper  is  competent  evidence  on  the  question  of 
construction.  The  character  of  the  docu- 
ment rebuts  tbe  ordinary  presumption  that  fa- 
vors such  a  construction  of  a  deed  as  will  give 
it  some  effect.  It  does  not  appear  that  the  nail 
building,  swept  from  the  ledge  by  tbe  freshet 
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of  1888,  is  In  existence.  Its  title  is  not  now  In 
controversy,  and  we  need  not  inquire  whether 
the  plaintiff  acquired  any  interest  in  it  by  his 
"blanket  deed.'  The  referee  does  not  find, 
and  no  evidence  is  reported  on  which  he  coold 
find,  thai  the  ledge  was  the  "nail-factory  priv- 
ilege," mentioned  in  that  paper.  If  anything 
pa^ed  under  that  description,  it  was  neither  , 
tlw  ledge,  nor  any  other  section  of  the  gnstmill 
lot,  but  some  right  of  using  water.  If  such  i  , 
right,  thus  acquired,  increases  the  plaintiff's 
interest  as  an  owner,  in  common  with  the  de- 
fendants, of  the  water  power  of  the  flume,  it 
does  not  enable  him  to  maintain  either  of  these 
actions.  Whether  the  "blanketdeed"  gave  tbe 
plaintiff  any  right  of  using  water  on  tbe  ledge 
or  elsewhere  is  an  immaterial  question.  The 
grantor  expressly  reserved  his  half  of  the  grist- 
mill lot;  by  a  deed  which  was  a  part  of  tbe 
same  transaction,  he  conveyed  it  to  Roas;  it  is 
now  owned  by  the  defendants;  and  tbe  ledge 
was  as  much  a  part  of  tbe  gristmill  lot  as  me 
land  under  the  mill. 

The  plaintiff  claims  tbe  ledge  by  preBCripti(m.  | 
The  referee,  after  stating  the  facta  beuing  on 
this  claim,  says:  "If ,  upon  the  foregoing  facts, 
it  is  competent  to  so  find,  the  referee  finds  that 
Johnson  has  acquired  title  by  adverse  posses- 
sion." There  is  no  evidence  of  such  a  title  in 
the  plaintiff.  He  owned  certain  water  righu 
on  both  sides  of  the  river,  and  for  sixteen  yean 
was  accustomed  to  receive  rent  for  the  use  of 
water  which  he  chose  to  call  his  "nail-factoiv 
water."  His  doing  this  twenty  years  would 
have  been  no  evidence  of  bis  possesion  of  tbe 
ledge.  The  water  was  not  used  on  tbe  ledge,  ' 
ana  he  could  get  no  title  to  the  ledge  by  using, 
at  some  other  plnce,  some  of  the  water  of  the 
river,  and  calling  it  his  nail-factory  water. 
The  use  elsewhere  of  a  portion  of  tbe  Ammo- 
noosuc  power  was  not  possesnon  of  tbe  ledge. 
His  calling  some  of  the  river  his  tudl-factny 
water  might  be  evidence  of  his  claiming  tbe 
building  that  disappeared  in  1838,  and  of  his 
claiming  some  right  to  use  some  water  some- 
where. But  such  a  claim,  assented  to  bv  oth- 
ers, would  not  1)6  actual  possession  of  tbe  ledge. 
Claim  of  title  is  a  necessary  accompaniment  of, 
but  not  a  substitute  for,  the  possession  that 
transfers  the  title  of  property  from  its  owner 
to  its  possessor.  There  is  no  evidence  that  the 
plaintiff  had  such  a  possession  of  the  IcKlge, 
except  his  tenant's  occup^on  of  tbe  building ; 
and,  if  that  were  constructively  expanded  over 
the  ledge,  it  would  not  sustain  either  of  these 
actions.  In  duration  it  lacked  nineteen  yean 
and  a  half  of  being  sufficient  for  the  aoquiai- 
tion  of  title  by  prescription. 

The  referee  found  that  the  defendants'  use  of 
the  ledge  could  not  he  justified  as  an  exerdse 
of  a  right  of  necessary  use  under  certain  implied  ' 
grants  claimed  by  them;  but  he  held  that  if  tbe 
plaintiff  and  Rand  &  Cummings  were  teoaote  , 
in  common  of  the  gristmill  lot,  includin|[  tbe  | 
ledge,  his  conveyance  of  his  half  of  the  mill  to  j 
them  did  not  prevent  them  or  their  grantea  ! 
from  making  any  use  of  the  ledge  whfcb  tlM^  i 
could  rightfully  have  made  of  It  before  tbst  | 
conveyance;  and  that,  if  the  ledge  "is  a  part  | 
of  the  gristmill  premises,  it  will,  of  course, 
follow  that  the  gristmill  owners  have  onl^  j 
been  making  a  legitimate  use  of  tbe  same,  i 
For  many  yean  btttore  1870,  the  plaintiff  «•* 
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one  of  tbe  owners  of  the  gristmill  lot,  aud  be ' 
contends  that,  when  he  soldbis  half  of  the  mill, 
in  1^0,  to  Rand  &  CummiDgs,  who  owned  the 
other  Iwlf,  he  did  not  convev  to  them  any  title 
to  the  ledge.  If  this  claim  u  well  founded,  be 
is  stUI  one  of  the  common  owners  of  the  ledge. 
He  owns  the  blacksmlth-shop  tot  on  the  east 
■side  of  tbe  flume,  and  tbe  right  to  draw  a  cer- 
tain quantity  of  water  from  the  flume  after  tbe 
defendants  draw  a  certain  other  quantity;  and. 
if  be  has  any  interest  in  the  ledge,  It  is  an  inter- 
■est  held  in  common  with  the  draendants.  Dur^ 
Ing  the  last  fifty  years  tbe  flume  has  been  car- 
ried away  by  a  freshet  "about  once  in  every 
seven  years.  In  tbe  reconstruction  of  it,  of 
which  tbe  plaintiff  complains,  the  defendants, 
by  making  it  larger,  and  substituting  stone  for 
wood,  improved  the  plaintiff 's  water  right  and 
nreatlydiminisbedthedangerofloelngtbe  flume 
by  freshet  and  decay.  At  theirown  expense  tliey 
put  a  durable  structure  in  place  of  Uie  perish- 
Able  one.  and  widened  it  westward  on  tbe  ledge, 
which  was  worthless  for  any  other  purpose, 
and  was  not  damaged  by  this  use  of  it.  Upon 
the  view  of  the  facts  and  the  law  most  favor- 
able to  tbe  plaintiff's  compltunt,  the  defendants 
applied  the  common  property  to  tbe  only  use  to 
wMcb  it  could  be  profitably  put;  and  tbe  ap- 
plication, made  without  damage,  was  a  com- 
mon benefit  to  the  plaintiff  and  the  defendants. 
Their  community  of  interest  in  tbe  flume  and 
ledge  would  not  be  a  bar  against  either  of  tbe 
■common  owners  improving  tbe  flume  in  tbe 
only  way,  or  in  the  best  way,  in  which  it  could 
be  improved,  and  u^g  the  lodge  in  tbe  only 
w^  in  which  it  could  be  beneficially  used. 
Gmiamttnlty  of  intereat  does  not  prevent  every 
Improvement  to  which  one  of  the  common 
■owners  objects.  Oubittv.  Pirrter.SBam.&C. 
257. 

The  defendants  are  not  liable  In  trespass  for 
tbe  use  made  of  tbe  ledge  in  rebuilding  and 
widening  the  flume. 

Tbe  ^aiotiff's  water  right  in  the  flume  is 
probably  of  small  value;  but  it  cannot,  on  that 
■account,  be  excluded  from  consideration  in  as- 
cert^niog  the  rights  of  tbe  parties  In  any  branch 
of  their  controversy  on  which  it  has  any  legal 
bearing.  For  the  return  of  water  from  bis 
wbeelfl  to  the  river  in  bis  enjoyment  of  bis 
privilege  on  his  blacksmith-shop  lot.  tbe  plain- 
tiff foraierly  had  two  easements  in  raceway 
running  from  that  lot  to  tbe  river,  one  under 
the  gristmill,  and  tbe  other  under  the  flume; 
■and  be  reserved  tbe  former  when  he  conveyed 
to  Rand  A  Cummings  half  of  the  gristmill 
"  with  tbe  first  right  of  water  power"  and  "a 
proportionate  right  of  the  flume."  If  tbe  race- 
way under  the  flume  bad  been  in  use  when  be 
reserved  tbe  other,  it  might  have  been  argued 
that  there  was  a  presumption  of  bis  intent  to 
retain  Uie  ri^t  in  use  at  that  time;  but  as 
neither  of  them  was  then  in  use,  and  neither 
bad  been  used  for  flfteen  years,  no  presumption 
.arises  from  tbe  contemporauMUS  use  of  tbe 
premises  in  favor  of  an  implied  reservation  of 
AD  easement  that  would  materially  impair  the 
Apparent  extent  and  value  of  his  gruit.  In 
view  of  tbe  condition  of  the  blacksmith-sbop 
lot,  of  which  no  use  had  been  made  for  flfteen 
years,  and  on  which,  during  that  time,  there 
nad  been  no  building,  and  no  indication  elUier 
•of  any  intend  use.  or  of  any  neoeadty  fortwo 


raceways  If  it  should  ever  be  used  again,  his 
grantees  might  well  tmderstand  that,  as  the  sub- 
jection of  the  gristmill  to  one  raceway  easement 
lor  the  beneflt  of  the  vacant  lot  was  expressly 
contained  in  the  deed,their  right  to  permanently 
rebuild  tbe  flume  was  not  obstructed  by  anoth- 
er conceroing  which  tbe  deed  was  silent.  Tbe 
(instruction  of  tbe  deed  is  tbe  ascert^nment  of 
tbe  fact  of  the  parties' intention  from  compe- 
tent evidence.  Mobile  dk  M.  R.  Go,  v.  Jurey, 
111  U.  8.  584,  592  IBk.  38,  L.  ed.  637];  Hurd 
V.  Dunmore.  68  N.  H.  171;  Orawford  v.  ftr- 
tons,  68  N.  H.  4S8. 

In  whatever  doubt  this  fact  may  be  left  by 
tbe  evidence,  there  is  a  preponderance  of  prob- 
ability that  ibe  parties  intended  the  gristmiU 
privilege  should  not  be  burdened  with  two  race- 
ways for  the  unoccupied  lot;  and  that  tbe  one 
be  reserved  under  tbe  mill  was  tbe  only  one  tbe 
plaintiff  was  to  have  across  tbe  gristmill  lot. 
The  other  was  extinguished  by  me  deed;  and 
tbe  defendants  are  not  liable,  in  an  action  of 
any  form,  for  obstructing  it  by  the  solid  foun- 
dation of  tbe  new  flume. 

The  plaintiff's  three  suits  in  trespass  quare 
elavtum  were  tried  together.  In  rebuilding  the 
flume,  the  defendants  of  the  third  suit  perma- 
nently and  matOTially  improved  the  plaintiff's 
vacant  lotat  their  own  expense;  and,  the^tu- 
itous  improvement  having  been  made  without 
his  consent,  be  is  entitled  to  nominal  damages 
in  the  third  suit.  We  concur  in  the  referee's 
opinion  that  this  portion  of  bis  award  ought 
not  to  carry  costs.  In  the  first  and  second  suits 
tbe  defendants  are  entitled  to  judgment,  and  in 
the  third  they  are  substantially  the  prevailing 
party.  Id  two  suits  they  are  entitled  to  the 
usual  costs,  and  in  one,  to  the  costs  of  tbe  triaL 

Case  discharged. 

Blodflrett,  Carpenter,  and  BinfluuB, 

JJ.,  did  not  sit;  the  others  concurred. 


Charies  P.  HATES 
«. 

TOWN  OF  ROCHESTER. 

An  application  for  leave  to  file  a  claim 
agauuit  a  tovrn  for  damageB  (Gen. 
Laws.  chap.  75,  g  9)  is  seasonably  made 
if  filed  and  presented  to  the  court  within 
the  prescribed  six  months;  and  nottee 
may  oe  given  to  the  defendant  after  that 
time. 

(Straffora  Decided  July  29. 18».) 

ON  defendant's  ezroption.  Overruled. 
FetUioD  under  Gen.  Laws,  ch^.  75,  g  9, 
for  leave  to  file  with  the  defendant's  clerk  a 
claim  for  damages.  Within  six  months  of  the 
alleged  injury,  the  petition,  which  should  have 
been  entered  in  tbe  county  of  Strafford,  vras 
filed  in  Belknap,  and  presented  to  the  couri, 
but  was  not  then  entered  on  tbe  docket.  After 
the  lapse  of  six  months  tbe  court  ordered  tbe 
case  to  be  entered  on  the  Belknap  docket,  and 
transferred  to  Strafford,  where  an  order  of  no- 
tice was  made  and  served  on  the  defendant,  who 
excepted  to  a  denial  of  its  motion  to  dismiss. 

Jf0ur«.  Woreester  4b  Oafb^,  ivt  de- 
fmdant. 

Mr.  T,  Cosnrell.  for  plaintiff. 
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Doe,  Ch.  J.,  delivered  Uie  opinion  of  the 
court: 

The  statute  does  not  require  notice  of  the 
petition  to  be  given  during  the  six  Dionths 
within  which  the  application  must  be  made. 
The  application  was  made  to  the  court  when 
the  petition  was  filed  and  presented  to  the  jus- 
tice holding  the  trial  term  {Clark  v.  iSayton,  63 
N.  H.  402);  and  this  was  doneBeasonably.  No- 
tice In  such  cases  is  not  to  be  indeflnitely  de- 
layed; but  no  fault  of  that  kind  appears.  The 
only  error  was  fn  making  the  applicatioD  in  a 
wrong  county;  and  that  was  cured  by  the  trans- 
fer.   BarOett  v.  Lee,  60  N.  H.  16a 

Mtxeption  owrrvM. 

Bingham,  J,,  did  not  ait;  the  others  con- 
curred. 


Ira  T.  BARTLBTT 

V. 

Walter  BANBORN. 

A  mortgagee's  constrnctiTe  posaea- 
■ion,during  the  year  fallowing  nie  fore- 
eloBing  entrr  is  not  actual  within  the 
meaning  of  the  statute  of  foreclosure, 
as  against  the  mortgagor's  second 
grantee,  who  has  actuaJand  exclusive 
possession,  not  subordinate  in  fact  to 
any  right  of  any  other  person,  during 
the  whole  of  the  same  year. 

(Merrimack  Decided  July  28.  1886.) 

T HOVER  for  wood  cut.  Judgment  for  plain- 
tiff. 

The  wood  was  cut  by  the  defendant  on  lot 
No.  3,  which  had  been  conditionally  conveyed, 
with  lots  Nos.  1  and  8,  by  a  singfe  mortgage 
given  by  one  Dearborn  to  a  bank.  Facia  found 
by  the  court.  The  mortgage  bad  been  fore- 
closed, in  the  second  statutory  mode,  on  No.  1, 
which  was  equal  in  value  to  the  mortgage  debt. 
If  the  mortgage  was  uot  foreclosed  on  No.  2  in 
the  same  manner  and  at  the  same  time,  the 
plaintiff  is  entitled  to  judgment  for  $135. 

SIes»ra.  Barnard  &  Barnard,  for  plain- 
tiff. 

Mmra.  Pike  &  Parsons  and  C.  C. 
Rogers,  for  defendant. 

Doe,  Ch.  tA,  delivered  the  opinion  of  tiie 

court: 

The  mortgage  of  the  three  lota  was  made  to 
the  bank  in  ItiTl,  and  the  hank  conveyed  lot 
No.  2  to  the  defendant  In  1888.  The  only 
actual  possession  the  bank  ever  had  of  Uiis  lot 
was  the  foreclt^ing  entry  made  upon  it  in  1881 . 
In  1879  the  mortgagor  eonveyfxl  It,  so  far  as 
he  could,  by  an  absohitc  warranty  deed  to  the 
plaintiff,  and  since  that  conveyance  the  plain- 
tiff has  had  exclusive  possession,  not  subordi- 
nate in  fact  to  any  right  of  any  other  person, 
and  interrupted  only  oy  the  Iwtnk's  p^ceable 
entry  May  24, 1881,  and  by  the  defendant's  cut- 
ting the  wood  in  the  winter  of  1883-84.  For 
foreclosure  (he  bank  needed  not  only  an  entry, 
but  also  a  year's  continued,  actual,  peaceable 
pOBsesBion.  Gen.  Laws,  chap.  136,§  14.  During 
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the  whole  of  the  year  of  alleged  foreclosure 
after  the  entry,  the  plaintiff's  possession  was- 
continued,  actual,  and  peaceable  and  the  hank's 
possession  was  constructive.  The  plaintiff  had 
constructive  notice,  but  no  knowledge  of  the 
mortgage  and  the  foreclcMlng  entry;  and  the 
bank  had  no  knowledge  of  the  conveyance  to 
the  plaintiff,  or  of  his  possession.  Under  these 
circumstances  the  mortgagee's  poeseadoo. 
found  to  be  imaginary  in  fact,  was  not  actuat 
within  the  meaning  of  the  statute  of  foreclosure. 

If  the  lot  had  been  wild  and  unoccupied,  all 
the  foreclosing  possession  that  was  reasonably 
practicable  might  have  been  a  compliance  with 
the  statute.  Green  v,  Cr<m,  cited  in  Oreeit  v, 
Pettingill,  47  N.  H.  ff75,  879.  Foreclosures  on 
reversions  and  equities  may  also  come  within  a 
rule  of  necessity  and  practicability  upholding 
the  only  possession  of  which  the  mortgaged 
estate  is  reasonably  capable.  CWfiwv.  Poor,  15 
N.  U.  198;  Pmmman  v.  HoUit,  18  Mass.  429; 
Palmer  v.  Ftnele^,  6  Grav,  540. 

But  the  fact  is  found  that  the  bank's  con- 
structive possession  of  this  lot  was  not  all  that 
is  required  by  this  rule.  The  Massachusetts 
statute  has  received  a  liberal  construction. 
fhcift  V.  McTutell,  8  Cush.  857;  Bennett  v.  Go- 
luint,  10  Cush.  163;  Lennony.  Porter.  5  Grav, 
818;  Ilavkea  v.  Brigham.  16  Gray,  501.  EUi»\. 
Drake,  8  Allen,  161;  Thompaon  v.  Kem/on,  100 
Mass.  108;  Flefeher  v.  Cary,  103  Mass.  475. 

The  meaning  of  our  statute,  settled  by  prac- 
tice and  general  understanding,  does  not  sus- 
tain the  sufflcien<7  of  the  flcntioua  and  pre- 
sumed possession  in  this  case.  For  some 
purposes,  possession  held  by  the  mortgagor,  or 
anyone  claiming  under  him  by  title  subs^uent 
to  the  mortgage,  is  presumed  to  be  in  subordi- 
nation to  the  mortgage,  and  not  adverse.  Hcnt- 
ard  V.  milreth,  18  N.  H.  105,  107;  Tripe  v. 
Marcy,  89  N.  H.  439;  Jlodgdon  v.  l<han7icn.  44 
N.  H.  572.  578;  BeUmrti  v.  Bo(.ton,  C.  db  M.  R. 
R,  Co.  r>9  N.  11.  491,  492. 

But  the  presumption  is  not  conclusive  for  all 
purposes.  For  whatever  equitable  purpose  it 
might  make  the  plaintiff's  possession  subordi- 
nate in  contemplation  of  law  contrary  to  the 
fact,  it  did  not  confer  upon  the  bank's  unreal 
and  unappareut  possession  the  character  of 
actuality  required  by  the  statute  of  forecloeuT& 

After  entry  the  bank  leased  the  three  lots  to- 
the  mortgagor,  who  continued  to  occupy  No.  1 ; 
but  as  the  lessee  had  no  other  possession  of  No. 
2  than  the  constructive  holdmc  derived  from 
the  lessor,  the  lease  is  immaterial  between  these 
parties.  The  actual  possession  which  the  bank 
had  of  the  lot  occupied  by  the  mortgagor  as 
lessee  cannot  be  constructively  extended,  for 
the  purpose  of  foreclosure,  against  the  plaintiff, 
to  the  tract  occupied  bv  him  as  his  own.  with- 
out any  recognition  or  knowledge  of  the  para- 
mount mortgage  title.  If  the  entry  on  No.  % 
had  been  made  under  process  of  law  for  fore- 
closure in  the  first  statutory  fmode,  the  subse- 
quent foreclosing  possession  need  not  hare  been 
peaceable,  but  must  have  been  something  more 
than  a  continuance  of  the  legal  seisin  that  had 
been  in  the  mortgagee  ten  years,  and  something 
more  than  such  continued  seisin  reinforced  by 
momentary  entry. 

Judgment  for  the  plaintiff. 

Smith,  </.,  did  not  ait;  the  others  concurred. 
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Frank  H.  HOLYOKE 

V. 

Charlotte  £.  HOLYOKE. 

1.  Any  treatment  which  seriously  im- 
paira  or  seriously  threatens  to  impair 
eitber  body  or  mind  constitutes  **cruel 
and  abusive  treatment"  within  the 
meaning  of  the  dlvoree  law.  ]false 
chargrea  of  infidelity  may  be  shown  to 
so  operate. 

2.  An  averment  in  a  libel  for  divorce, 
that  the  condnct  specifloally  charged 
affected  bis  health  and  endangered 
his  health  in  the  future  is  snffleient  on 
general  demurrer. 

(Penobecot  Decided  October  li,  1886.) 

ON  esceptioDB  by  libellaot.  Sustained. 
The  exceptions  were  to  the  ruling  of  the 
presiding  Justice  in  sustainiojc  a  demurrer  to 
the  following  libel  for  divorce: 

"To  the  Honorable  Justices  of  the  Supreme 
Judicial  Court  next  to  be  bolden  at  Ouigor 
within  and  for  the  County  of  Penobscot. 

"Frank  H.  Holyoke,  of  said  Bangor,  respect- 
fully represents  that  on  the  Uth  of  November, 
1868,  at  Weymouth,  Nova  Scotia,  he  was  mar- 
ried to  Obarlotte  E.  Campbell  of  said  Wey- 
mouth, by  Kev.  Mr.  Filule,  and  has  resided  m 
said  Bangor  ever  since:  that  by  said  marriage 
there  are  two  children  now  living,  viz. ;  Harry 
D.  aged  16  years,  and  Sidney  A.  aged  4  yeari^; 
that  be  has  always  conducted  himself  as  a  failii- 
fol,  chaste,  and  dfectionate  husband,  but  that 
the  said  Charlotte,  wholly  regardless  of  her 
marriaee  vows  and  obligttnons,  has  been  guilty 
ofcrue]  and  abusive  treatmentof  htm  in  this,  that 
between  the  1st  of  January,  1885,  and  the  date  ' 
of  this  libel,  almost  daily,  when  he  was  at  I 
home,  she  would  continually  and  incessantly ' 
charge  him  with  want  of  chastity  with  differ- ; 
ent  women  and  at  different  times,  all  of  which  i 
was  groundless  and  unfounded:  this  not  only  j 
privately  to  him,  but  frequentiy  at  bis  own  I 
table  and  in  the  presence  of  bis  children  [one ' 
or  bothj  aged  4  and  15  respectively,  and  some- 1 
times  in  the  presence  of  his  servant;  that  be- 1 
tween  the  dates  last  mentioned  his  buaineRs  ] 
frequently  called  him  away  from  home  for  a 
longer  or  shorter  time,  and,  no  matter  where  he  ■ 
went  or  when  be  went,  she  met  him  invariably 
with  the  accusation  that  he  had  a  woman  witu 
him  during  bis  absence;  that  between  the  dates 
before  mentioned,  at  bis  dinner  table,  she  has  ■ 
called  him  a  liar,  a  whoremaster,  and  used 
words  of  similar  import  frequently  in  the  pres- 1 
ence  of  one  or  both  of  his  children  and  the  i 
servant;  that  the  usual  and  general  tone  and 
character  of  the  conversation  she  addressed  to 
him  whenever  he  was  in  the  house  was  of  the 
description  indicated  by  the  foregoing  allega- 
tions, and  that  it  was  incessant,  day  and  night; 
in  fact  she  never  spoke  to  bim  about  general 
matters,  or  matters  about  the  bouse,  unless  she 
was  obliged  to;  Uiat  between  the  dates  men- 
tioned it  has  come  to  his  knowledge  that  she 
went  to  her  friends  and  acquaintances,  andcir- 
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culated  among  them  all  sorts  of  chaiges  of  un- 
cbastity  against  your  libellant;  that  in  the  man- 
agement of  the  children,  and  by  her  acts, 
languiuie,  and  deportment,  and  treatment  of 
your  libellant,  in  their  presence,  she  has  en- 
deavored to  estrange  from  him  both  of  said 
children;  that  she  refused  and  has  refused  to 
cohabit  with  bim  since  the  middle  of  June  last, 
witbout'any  just  cause  whatever,  and  has  oc- 
cupied  another  bed  by  herself  all  of  said  time, 
and  fails  to  take  any  interest  in  his  comfort  and 
to  bestow  any  care  upon  bis  clothing,  or  do  any 
other  wifely  act;  that  she  avoids  and  ignores 
him  in  his  own  house  so  far  as  sbe  can,  and 
that  her  treatment  of  him,  as  before  indicated, 
has  rendered  his  home  so  unhappy  that  exist- 
ence in  it  longer  than  is  necessary  for  food  and 
shelter  is  ntterlv  unaupportable. 

"And  your  libellant  avers  that  these  acts  of 
his  wife,  her  said  charges  and  her  treatment  of 
him,  and  conduct  towud  him  as  hereinbefore 
stated,  have  so  affected  his  peace  of  mind  and 
his  feelings,  as  to  affect  his  health  and  endan- 
ger his  health  for  the  future,  and  that  she  has 
been  guilty  thereby  of  cruel  and  abusive  treat- 
ment of  him.  Wherefore  he  prays  this  Honor- 
able Court  that  a  divorce  from  the  bonds  of 
matrimony  now  existing  between  himself  and 
the  said  Charlotte  be  decreed,  and  that  the  cus- 
tody of  said  children  be  also  given  to  him. 

"Frank  H.  Holyoke." 

Meatra.  John  Varney  and  F.  R.  Apple* 
tot)»  for  libellant: 

This  verv  que^ition  arose  in  the  case  of  Rol- 
Um  V.  Sollina,  2  New  Eng.  Rep.  700,  tried  in 
this  county  at  the  Januaiy  Term,  1886,  before 
the  Chief  Jjistice.  The  cliarge  upon  this  issue, 
as  reported  by  theofficial  stenographer,  issoabte 
and  felicitous  a  presentation  of  the  law  in  tlie 
case  as  we  view  it,  that  we  beg  to  invoke  it  in 
support  of  this  libel. 

This  admirable  statement  of  the  law  is  in 
full  accord  with  the  modon  and  better  consid- 
ered cases,  which  take  a  higher  and  less  sen- 
sual view  of  the  marriage  relation,  and  repu- 
diate the  doctrine  that  physical  force  is  neces- 
sary to  constitute  extreme  cruelty,  or  cruel  or 
abusive  treatment;  and  it  is  now  very  generally 
held,  says  the  court  in  Carj)enter  v.  (Uirpenter, 
1  P«c.  Rep.  122,  that  any  unjustifiable  conduct 
on  the  part  of  eitberthe  husband  or  wife,  which 
so  grievously  wounds  the  mental  feelings  of 
the  other,  or  such  as  in  any  other  manner  en- 
dangers the  life  of  the  other,  or  so  utterly  de- 
stroys the  peace  of  mind  as  to  seriously  impair 
the  bodily  health  or  endanger  the  life  of  the 
other,  constitutes  extreme  cruelty  under  the 
statute,  citing — 

Gibba  v.  Oibba,  18  Kan.  410;  Bennett  v.  Ben- 
nett, 24  Mich.  482;  Goodman  v.  Qoodman,  36 
Mich.  417;  Palmer  v.  Pahner,  45  Mich.  151; 
Whitmore  v.  Wliitmore,  49  Mich.  417;  Caruthers 
y.  Cantthera,  18  Iowa,  ^.Wheeler  v.  WJieeler^ 
53  Iowa,  bn\Pov)elMm  v.  Powelmn,  22Cal.  858; 
Smith  V.  Smith,  8  Oreg.  100;  Kennedy  v.  A'en- 
nedy,1Z  N.  Y.  369;  Latham  v.  Latham,  30 
Gratt.  307 ;  Btac/c  v.  Black.  80  N.  J.  Eq.  216,  281 ; 
Cook  V.  Cook.  11  N.  J.  Eq.  195;  Beyer  v.  Beyer 
50  Wis.  254;  May  v.  May,  62  Penn.  206;  Beebg 
v.  Bcebe,  10  Iowa,  138. 

lu  Bailey  v.  Bailey,  97  Mass.  878,  the  court 
held  that  the  statute  was  broad  enough  "to  in 
dude  mere  words.  If  they  create  a  reasonable 
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i^prahendon  of  personal  violence,  or  tend  to 
wound  the  feelings  to  such  a  degree  as  to  af- 
fect the  health  of  the  party,  or  create  a  reason- 
able apprehension  that  it  may  be  done." 

In  keOei/  v.  Kellei/,  18  Nev.  49;  8.  C.  61 
Am.  Rep.  733,  it  was  held  that  a  husband  was 
entitled  to  a  divorce  on  the  ground  of  cruelty 
where  the  wife  circulated  false  reports  of  his  in- 
fidelity. 

As  au  example  of  recognized  legal  cruelty, 
though  unaccompani^  by  physical  violence, 
and  operating  primarily  upou  the  mental  state, 
is  the  malicious  aad  unfounded  cbarj^,  against 
the  wife,  of  adultery  in  Pinkard  v.  Pinkard,  14 
Tex.  356,  where  it  is  called  "undoubtedly  an 
act  of  gross  cniel^." 

See  Jonet  v.  Jona,  60  Tex.  451,  469;  Scott  v. 
Seott.  61  Tex.  119;  Bahn  v.  Bahn,  62  Tex.  518. 

Such  charges  amount  to  extreme  cruelty  in 
Missouri  (Lewis  v.  Lewia,  5  Mo.  278),  and  in 
Oregon  {Smith  v.  Smith,  8  Greg.  1 01 ;  MeMahan 
V.  MeMahan,  9  Greg.  525);  and  also  in  Micbi- 
^n  (PaiTtier  V.  Palmar.  45  Mich.  160). 

See  also  Kennedj/  v.  Kennedy,  78  N.  T.  860, 
in  counsel's  ^ument,  wherein  are  citations 
upon  this  propmitlon. 

The  rule  obtains  also  In  England.  See  Kd- 
Uy  V.  Kelley,  L.  R.  2  Prob.  &  Div.  81,  where 
the  parties  were  divorced  for  the  cause  herein 
stated,  although  living  in  the  same  house,  but 
not  as  man  and  wife. 

1  Bisb.  Mar.  &  Div.  §g  735,  78S.  788. 

Mewn.  Wilson  ft  Woodard.  for  Ifbellee: 

What  constitutes  cruel  and  abusive  treatment, 
as  such  phrase  is  used  in  the  statutes  of  this 
State  relating  to  divorce,  has  not  yet  been  ju- 
dicially determined,  the  statutes  pow  existing 
upon  the  subject  having  been  in  force  only  since 
1888. 

"A  statute  of  this  sort  ought  to  be,  and  com- 
monly is,  construed  in  harmony  with  the  un- 
written law.  Within  this  principle,  moat  of 
the  statutes  creating  a  jurisdiction  to  give  di- 
vorce for  cruelty  are  interpreted  to  mean,  aim- 
ply  and  only,  the  cruelty  which  was  the  ground 
for  divorce  from  bed  and  board  in  England 
when  our  coimtry  was  settled." 

1  Bish.  Mar.  &  Div.  6th  ed.  g  718. 

"The  general  happiness  of  the  married  life 
is  securea  by  its  indiraoluUlity.  When  people 
understand  that  they  must  live  together,  except 
for  a  very  few  reasons  known  to  the  law,  they 
have  to  soften,  by  mutual  accommodations, 
that  yoke  which  they  know  they  cannot  shake 
«£E;  they  become  good  husbands  and  wives 
from  the  necessity  of  remaining  husbands  and 
wives." 

Evans  v.  Btaru,  1  Hagg.  C!on.  85. 

This  passage  was  cited  by  the  court  in  the 
«ase  of  Bailey  v.  Bailey,  97  Mass.  878,  880,  as 
expressing  the  views  under  the  influence  of 
which  the  Massachusetts  statute  on  the  subject 
was  passed,  the  general  spirit  of  which  is  the 
same  as  that  of  t£e  law  of  1888,  which  we  are 
considering. 

The  same  views  are  stated  at  a  little  mem 
length  in  the  note  to  the  case  Morrit  v.  Mor- 
rit.  78  Am.  Dec.  619-681,  as  the  rule  to  be  re- 
duced from  all  the  cases,  as  reviewed  by  the 
annotator,  said  note  being  the  latest  review  of 
the  authorities  on  the  subject  which  we  have 
been  able  to  find. 

Divorces  are  to  be  granted  on  the  ground  of 
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CTuel^,  or  cruel  and  abusive  treatment.  If  at 

all, — not  as  punishment  for  offenses  committed, 
but  as  a  protection  against  future  probable  acta 
of  cruelty,  this  prol^bility  being  based  upon 
the  former  conduct  and  the  character  and  dls- 
position  of  the  parties. 

Morris  v.  Morris,  78  Am,  Dec.  ft82,  note;  1 
Bish.  Mar.  &  Div.  §  719. 

All  the  circumstances  together  must  be  taken 
into  consideration;  for  ttie  question  is,  not 
whether  this  or  that  fact  alone  would  render  it 
the  duty  of  the  court  to  pronounce  for'the  sep- 
aration, but  whether  all  the  facts  combined 
ought  to  lead  to  that  result. 

f  Bish.  Mar.  &  Div.  §  747. 

In  England  and  most  of  our  States,  the  doc- 
trine, to  which  not  an  exception  could  easily  be 
found,  is  abundantly  established,  that  the  q>- 
prehended  harm  must  be  bodily,  In  distinction 
from  mental  suffering. 

Id.  §  722. 

There  are  some  cases  decided  by  the  courts 
of  some  of  the  western  States  that  go  farther 
than  this,  but  they  are  cases  which  we  think 
tills  court  is  litUe  likely  to  follow.  These  cam  , 
are  referred  to  in  Hie  note  to  Morris  t.  Mmrit,  \ 
supra,  as  giving  a  new  definition  to  the  term  : 
"cruelty,"  and  as  not  being  sustained  by  the 
cases  they  refer  to  as  sustaining  cases. 

See  78  Am.  Dec.  633. 

All  the  authorities  concur  in  holding  thst 
the  causes  of  complaint  which  can  jum|v  a 
divorce  must  be  grave  and  weighty,  and  uut  i 
courts  should  exercise  much  caution  and  dis- 
crimination in  granting  divorces,  , 

Barrere  v.  Birrere.i  Johns.  Ch.  187,  189;  1 
Bish.  Mar.  &  Div.  §  748. 

The  court  has  no  longer  discretionary  pow- 
ers in  the  matter  of  divorce,  the  Legislature  hav- 
ing substituted  for  such  discretionary  powcn 
certain  stated  causes,  as  before  suggests^  hence 
the  doctrine  of  Huston  v.  BnHtm,  03  He.  18i  i 
is  no  longer  applicable.  j 

The  libel  does  not  disclose  any  attempt  on 
the  part  of  the  libellant  to  disabuse  the  mind 
of  the  libellee  of  the  suspicions  that  evidently 
bad  in  some  way  been  instilled  therein.  | 

The  libel  does  not  show  that  the  Hbellee'soc-  ; 
copying  a  different  bed  by  herself  was  not  br  i 
its  express  request,  or  in  consequence  of  hu  1 
own  conduct,  or  that  he  ever  requested  halo 
do  otherwise;  it  does  not  disclose  any  attempt 
on  his  part  to  make  any  use  of  the  weapons  of 
kindness  and  civility  towards  her,  the  wife  of 
his  choice;  it  does  not  show  that  he  any  wav 
attempted  to  regain  her  affection,  to  persuade 
to  more  gentle  ways;  or  that  he  so  much  u  ^ 
attempted  to  reason  with  her  before  fltin([  the  i 
libel  and  preparing  to  drag  his  domestic  mfe-  i 
licities  into  the  light  of  publicity. 

The  libel  does  not  show  how.  by  what  man- 
agement,   acta,   language,  deportment  and  | 
treatment 'of  him,  the  hbellee  endeavored  to  ! 
estrange  the  children  from  him,  nor  does  it 
state  that  the  attempt  was  succeaeful  as  to  : 
either  child. 

It  does  not  disclose  how  bis  healUi  wss  af- 
fected, whether  favorably  or  unfevoraUy.  at 
to  what  extent;  It  does  not  state  whether  eoA 
effect  was  lasting  or  temporatr. 

If  we  assume  that  the  libellant  intended  to 
charge  that  she  withheld  from  the  marital 
connection,  and  did  so  without  Jost  mm. 
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— tboQj^  we  admit  noUiing  of  ibB  sort,  and  we 
do  not  accept  a  possible  intention  to  ulej{8  for 
an  adequate  alle^tion, — no  suffldentcaoaefor 
divorce  would  then  be  alleged. 

Cmele*  V.  ChwUt.  112  Mass.  208;  1  Blib.  Mar. 
&  Div.  ^  838,  and  cases  cited. 

The  effect  upon  tbe  health,  ortbe  apprehend- 
ed danger,  must  be  adequatejy  aerioua;  It  is  not 
every  slight  and  transient  efcect,  even  if  It  be 
pbyncol,  which  wtU  justify  the  extreme  remedy 
for  divorce. 

Id.  §  717. 

Ail  the  cases  concur  in  holding  ttut  the  ap- 
prehension of  danger  must  be  reasonable,  or, 
aa  Lord  Stowell  stated  it  in  Evam  v.  Mvans,  1 
Hagg.  Cod.  35,  "  it  must  not  be  an  apprehen- 
aion  arising  merely  from  an  exquisite  and  dis- 
eased sensibility  of  the  mind." 

In  considering  this  case  we  ask  tbe  court  to 
compare  tbe  acts  necessarily  admitted  by  the 
demurrer  to  this  libel  with  the  facts  proved  in 
almost  any  one  of  tbe  reported  cases  on  tbe  sub- 
ject, and  especially  with  tbe  facte  proved  in  tlie 
case  of  KeUe}/  v.  Kettep,  L.  R.  3  Prob.  &  Div. 
31;  8.  C.  on  appeal,  Id.  69. 

HMkell*  J.,  delivered  the  opinion  of  the 
court : 

The  General  Court  of  Massachusetts,  by  Act 
of  March  16,  1786,  S  8,  enacted  "that  di- 
vorce from  bed  and  board  may  and  shall  be 
^vDted  for  the  cause  of  extreme  cruelty  in 
eitheroftheparties."  To  this  Act  was  added  by 
Act  of  1810,  chap.  119,  two  other  causes  for  dt- 
Torce, —  utter  desertion,  and  the  withholdingof 
support  from  tbe  wife. 

Hie  Leirislature  of  Maine,  by  Act  of  Febru- 
ary 10,  1821  {18mith'a  Laws,  chap.  71,  §8), en- 
acted the  Massachusetts  statute  "that  divorce 
from  bed  and  Iward  may  and  shall  be  granted 
for  the  cause  of  extreme  cniel^  in  either  of  the 
parties,  or  whenever  any  husband  shall  utterly 
desert  his  wife,  or  shall  grossly  or  wantonly 
and  cruelly  neglect  or  refuse  to  provide  suit* 
able  maintenance  for  her,  being  of  sufficient 
ability  thereto,"  This  Act  was  not  wholly  re- 
pealed until  1883. 

By  Acte  of  March  8, 1829,  chap.  440,  and  of 
Jfareh  6, 1880,  chap.  456,  willful  desertion  for 
Ave  years  was  added  to  the  then  few  existing 
causes  for  divorce  a  vinculo,  and  utter  deser- 
tion was  omitted  from  the  Revision  of  1841  as  a 
cause  for  divorce  a  menaa  et  thoro. 

By  Act  of  August  7,  1849,  a  divorce  a  vincu- 
lo was  authorized  "  when  a  justice  of  this  court, 
in  tbe  exercise  of  a  sound  discretion,  may  deem 
the  same  reasonable  and  propw,  condudve  to 
domCTticbsTmoDy,  andctmsistentwith  the  peace 
and  morality  of  society;"  and  by  Act  of  1863, 
chap.  211,  g  3,  the  court  was  required  to  grant 
a  divorce  for  three  years'  willful  desertion 
trithout  cause. 

These  enactments  of  our  Legislature  re- 
mained in  force  until  repealed  by  the  Act  of 
March  18, 1888,  chap.  312,  which  provided  that 
divorce  a  vinculo  shall  be  decreed  for<l)  adul- 
tery; (2)  impotence;  (3)  extreme  cruelty;  (4)  ut- 
ter desertion  continued  for  three  consecutive 
years  next  prior  to  the  filing  of  the  libel;  (6) 
gross  and  confirmed  habits  of  intoxication;  (6) 
cruel  and  abusive  treatment;  (7)  on  the  libel  of 
the  wife  when  the  husband,  being  of  sufficient 
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ability,  grossly  or  wantonly,  cruelly  refuses  or 
neglecte  to  provide  suitable  maintenance  for 
her. 

A  review  of  this  leraslation  shows  plainly 
enough  that  the  Act  oi  1863  was  intended  to 
limit  and  restrict  divorce  to  specified  causes, 
and  to  prohibit  tbe  methods  touching  it  that 
bad  prevailed  for  more  timn  thirty  years.  Ex- 
treme cruelty  bad  been  a  cause  for  divorce  a 
msnta  et  thoro  in  this  State  and  io  Massachu- 
setts foralmost  a  centurr;  and  when  the  Act  of 
1888  made  extreme  cruei^  a  cause  for  divorce 
a  vinculo,  instead  of  a  vunaa  et  thoro,  it  may 
fairly  be  presumed  that  tbe  same  meaning  was 
intended  to  be  applied  to  the  phrase  in  the  new 
statute  that  had  uways  been  adjudged  to  it  in 
the  old  statute. 

Extreme  cruelty,  as  used  in  the  divorce  stat- 
ute of  1786,  was  defined  by  the  court  of  Massa- 
chusette  to  mean  "personal  violence"  {Warren 
V.  Warren,  3  Mass.  821),  and  that  interpretation 
of  the  sta^te  has  been  adhered  to  by  the  courts 
of  that  State  hitherto.  Hiil  v.  Hill,  2  Mass. 
150;  French  v.  JVctuA,  4  Mass.  587;  Ford  v. 
Ford,  104  Mass.  198;  Bail^  v.  Bailey,  97  Mass. 
878;  Ljftt&r  v.  Lytter,  111  Mass.  827. 

This  provision,  after  judicial  construction, 
was  enacted  by  the  Legislature  of  Maine  in 
I82I,  and  declared  to  be  a  cause  for  divorce  a 
vinculo  by  the  Act  of  1888,  without  intimation 
that  ite  adjudged  meaning  should  be  changed, 
so  that  e  xtremefTuelty,  as  the  third  cause  for  di- 
vorce, in  the  Act  of  1888,  means  "personal  vio- 
lence" intentionally  uid  wantonly  inflicted,  so 
serious  as  to  endanger  "life,  limb,  or  health,"  or 
to  create  reasonable  apprehension  of  such  dan- 
ger. 

This  meaning  of  the  third  cause  for  divorce,  in 
the  Act  of  18^,  makes  plain  the  intention  of 
the  Legifdature.  in  providing  the  sixth  cause  for 
divorce  in  the  Act  to  be  cruel  and  abusive  treat- 
ment , — words  of  wider  significance,  and  of  more 
comprehensive  meaning.  This  phrase  does  not 
necessarily  imply  physical  violence,  though  it 
may  include  it.  words  and  deportment  may 
work  injury  as  deplorable  as  violence  to  the 
person.  "  I  will  speak  daggers  to  her,  but  use 
none,"  says  Shakespeare.  Temperament  and 
character  so  widely  differ  that  conduct  cruel 
to  one  might  scarcely  annoy  a  more  callous 
nature.  Having  in  mind  the  sacred  character 
of  tbe  marital  relation,  and  its  influence  on  the 
happiness  and  purity  of  society,  as  well  as  upon 
ioaividuals,  not  overlooking  considerations  mat 
may  not  be  freely  discussed,  each  particular 
case  must  be  judged  of  by  ite  own  particular 
facte  and  circumstances. 

DivOTce  should  not  be  a  panacea  for  the  In- 
felicities of  married  life ;  if  disapiwintment, 
suffering,  and  sorrow  even  be  incident  to  that  re- 
lation, they  must  be  endured.  The  marriage 
yoke,  by  mutual  forbearance,  must  be  worn, 
even  though  it  ride  unevenly  and  has  become 
burdensome  withal.  Public  policy  requires  tliat 
it  should  be  so.  Remove  tbe  alluremente  of  di- 
vorce at  pleasure,  and  husbands  and  wives  will 
the  more  zealously  strive  to  even  the  burdens 
and  vexations  of  life,  and  soften  1^  mutual  oc- 
commodation,  so  as  to  enjoy  their  marriage  re- 
lation. 

Deplorable  as  it  is,  from  tbe  infirmities  of 
human  nature,  cases  occur  where  a  willful 
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dlsre^rard  of  marital  duty  by  act  or  word  ei- 
ther works  or  threatens  injury  so  serious  that 
a  coDtinuance  of  cohabitation  in  marriage  can- 
not be  permitted  with  safety  to  the  personal 
welfare  and  health  of  the  injured  paily. 

Both  a  sound  body  and  a  sound  mind  are  re- 
quired to  constitute  health.  Whatever  toeat- 
ment  is  proved  in  each  particular  case  to  seri- 
ously impair  or  to  seriously  threaten  to  impair, 
either  is  like  a  withering  blast,  and  endan^rs 
"life,  limb,  or  health,"  and  constitutes  the  sixth 
cause  for  divorce  in  the  Act  of  1883.  iSucb  is 
the  weight  of  authority.  Bailey  v.  Bailey,  97 
Mass.  373;  Lytter  v.  Lytter,  111  Mass.  827; 

W  V.  W  ,  141  Mass.  495;  Evan*  v.  JSzant, 

1  Hug.  Coo.  85;  KeUy  t.  KeUy,  L.  R  3  Prob. 
ft  Dfr.  81:  Kennedy  v.  Kennedy.  78  N.  Y.  869; 
MorHt  T.  Morrie,  14  Cal.  76;  8.  C.  78  Am. 
Dec.  618,  and  cases  cited  In  not«. 

The  case  comes  up  on  demurrer  to  the  libel. 
Tliat  charges  that  the  libellee  has  for  a  long 
time  refused  her  bed  to  the  libellant,  and  has 
invariably  slept  apart  from  him  without  cause; 
that  she  has  continuously  charged  him  with  in- 
fidelity witboutcausc,  and  this,  too,  in  the  pres- 
ence  at  their  minor  children,  and  sometimes  in 
the  presence  of  their  servant;  that  she  has 
sought  to  alienate  the  affections  of  their  chil- 
dren from  him;  that  she  has  studiously  avoided 
his  society;  that  she  lias  lost  all  interest  in  bis 
welfare,  and  ceased  to  perform  any  wifely  act; 
that  his  home  has  tiiereby  become  so  unhappy 
that  existence  In  it  is  unsupportable,  whereby 
hia  peace  of  mind  has  become  so  affected  as  to 
endanger  his  health. 

No  one  allegation  in  the  libel  has  been  held 
to  constitute  legal  cruelty,  save  that  of  infidel- 
ity. That  charge,  when  falsely  and  malicious- 
ly made,  has  been  often  lield  to  constitute  cruel- 
ty, when  accQjnpanied  by  acts  of  violence  or 
reasonable  apprehension  thereof.  But  few  cases 
have  been  found  that  held  the  false  charge  of 
infidelity  to  be  legal  cruelty,  and  these  were 
mostly  adjudged  in  western  States.  If  the  I^eg- 
islature  had  Intended  in  the  Act  of  1888  to  con- 
stitute the  false  charge  of  adultery  a  cause  for 
divorce  when  talien  by  itself,  it  is  reasonable  to 
suppose  that  it  would  have  so  named  it,  in- 
asmuch as  the  act  of  adultery  is  declared  to  be 
such  cause. 

The  libel  charges  the  effect  of  the  combined 
allegations  to  be  physical  injury.  The  demur- 
rer 18  general  and  does  not  reach  a  want  of  par- 
ticularity in  such  allegation,  so  thai  such  ef- 
fect must  be  considered  as  flowing  from  the 
preceding  allegations  in  the  libel;  nor  is  it  a 
conclusion  that  cannot  be  said  to  necessarily  or 
logically  flow  therefrom,  because  It  is  the  aver- 
ment of  a  fact  that  may  or  may  not  result  from 
the  conduct  of  the  libellee  cliarged  in  the  liiiel. 
Here  the  fact  is  averred  to  exist,  that  of  conduct 
which  seriously  injures  or  threatens  to  injure 
and  impair  physical  health.  The  litiel  is  suf- 
ficient, and,  according  to  the  stipulation,  the  li- 
bellee should  answer  below,  where  it  may  be 
determined  whether  the  Hbellee's  conduct  In 
this  particular  case  has  so  affected  the  libellant, 
as  to  amount  to  cruel  and  abusive  treatment. 

Exceptiont  euetained  ;  libel  adjudi/ed  yood: 

Peters,  Ch.  7.,Walton,  Danforth.  Em- 
ery and  Foster^  JJ.,  concurred. 
238 


STATE  of  Maine 
Silas  W.  McLOON. 

A  complaint  for  drunkeimeaB  under  th* 
statute  must  state  the  particular  place 
where  the  defendant  was  found  intox- 
icated. To  state  the  name  of  the  city 
or  town  is  Insuflieient. 

fEnox  Decided  November  9, 168S.) 

ON  exceptions  to  the  niUng  of  the  court  ia 
overruling  a  demurrer  to  the  ooni]daint 
given  below.   Demurrer  stutained. 

"State  of  Maine. 
"Knox  w.   To  the  Judge  of  our  Police  Court 
for  the  City  of  Rockland,  in  the  Ciounty  of 
Knox: 

"A.  J.  Crockett,  of  Rockland,  in  said  county 
of  Knox,  on  the  tenth  day  of  April,  in  the  year 
of  our  liOrd  one  thousand  eight  hundred  and 
eighty-five,  in  behalf  of  said  State,  on  oath  com- 
plains that  Silas  W.  McLoon  of  Rockland,  in 
the  county  of  Knox,  laborer,  on  the  ninth  day 
of  April  aforesaid,  at  Rockland  aforesaid,  in 
the  county  aforesaid,  did  voluntarily  drink  in- 
toxicating liquors  to  excess,  and  was  then  and 
there  guilty  of  drunkenness  by  said  voluntary 
use  of  said  intoxicating  liquors,  and  was  then 
and  there  found  and  seen  drunk  and  intoxicated 
and  disturbing  the  peace  of  the  public,  against 
the  peace  of  said  State,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

"Wherefore  the  said  complainant  prays  that 
the  said  respondent  may  be  apprehended  and 
held  to  answer  to  this  complaint,  and  dealt  with 
relative  to  the  same  as  law  and  justice  may  re- 
quire. 

"Dated  at  Rockland  aforesaid  this  tenth  day 
of  April  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-flve. 

"A.  J.  Crockett. 

Mmrt.  Robinson  ft  Rowell.  for  defend- 
ant: 

This  is  not  a  crime  under  the  statute  for 

drunkenness. 

Laws  1885,  chap.  366,  §  48. 

In  this  complaint  there  is  no  allegation  of 
public  drunkenness,  nor  i.s  there  any  allegation 
of  drunkenness  in  private,  accompanied  with  a 
disturbance  of  the  peace  sutTicient  in  degree  to 
necessitate  the  interference  of  officers.  There- 
fore no  offense  such  as  is  set  forth  in  the  statute 
is  alleged  in  this  complaint. 

The  charge  in  the  warrant  and  complaint  is 
not  an  offense  at  common  law.  Dninkameas 
in  private  is  a  purely  statutory  offense. 

CommonuieaWi  t.  (/Oonnor,  7  Allen,  6^. 

Mr.  True  P.  Pierce,  County  Attorney,  for 
the  State. 

Virflfin,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  is  based  on  Rev.  Stat.  chap. 
37,  ^48,  as  amended  by  Stat.  1885,  chap.  366, 
g  6,  which  creates  two  classes  of  offenses:  (I) 
"being  found  intoxicated  in  any  street  or  high- 
way," and  (8)  "  being  intoxicated  in  one's  own 
house,  or  in  any  other  building  or  place,  becom- 
ing quarrelsome,  or  in  any  other  way  distnrb- 
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ina  tbe  public  peace,  or  that  of  his  own  or  any 
otner  Unxdly." 

The  compluDt  sets  out  neither  of  these  of- 
fenses. The  "place"  in  which  the  defendant 
was  alle^;ed  to  have  been  found  intoxicated  is 
not  specified.  It  is  not  sufBcient  to  allege  sim- 
ply tnat  he  was  found  intoxicated  in  Rockland, 
without  specifying  whether  in  the  street,  high- 
irar,  building,  orotherparticular  tocalitv. 

The  clause,"  and  if  found  guilty  of  beiog  in- 
toxicated as  aforesaid,"  was  substituted  by  the 
Legislature  in  the  Rension  of  for  the 

phrase  (found  in  the  original  Statute  of  I8!i8, 
chap.  83,  ^  26,  and  retained  in  all  of  the  amen- 
datory statutes  of  1874,  chap.  255;  1880,  chaps. 
338,  247)."  and  if  found  guilty  of  being  intox- 
icated in  the  streets  or  highways,  or  of  being 
intoxicated  in  bis  own  house,  or  any  other 
building  or  place,  and  becoming  quarrelsome 
and  disAurlHog  the  public  peace.  So  that 
merely  being  found  intoxicated  otherwise  than 
in  the  public  or  private  places  enumerated  is 
not  an  offense  in  this  State. 

Demurrer  austaiited;  complaint  adjudgedbad. 

Peters,  Ch.  J.,  Danforth,  Llbbey,  Foa- 
-ter.  and  Haekell,  JJ.,  concun«d. 


Inhabftanti  of  VmALHAYEN 
e. 

Inhabitants  of  LIXCOLNVILLE. 

Three  months'  rent  paid  at  the  request  of 
the  tenant  by  the  overseers  of  the 
poor  on  the  21st  day  of  the  last  month, 
Uie  rent  being  payable  on  the  last  day 
of  each  montn,  and  the  landlord  having 
threatened  immediate  expulsion  if  the 
three  months*  rent  were  not  paid,  are 
not  pftaper  supplies. 

(Knox  Decided  November  9. 18H.) 

ON  report  of  facts  agreed.  PtainU^  nontuit. 
An  action  for  alleged  pauper  supplies  fur- 
nished by  the  plaintiii  town  to  one  Sylvanus 
Richards  and  family,  whose  settlement  was  in 
the  defendant  town. 
Mr.  C.  E.  lattlefleld.  for  phiintifls: 
A  house  to  live  in  is  one  of  the  necessaries  of 
life. 

Lee  T.  Winn,  76  Me.  467. 

The  pauper  knew  he  was  receiving  it  as  a 
pauper  supply,  for  he  gives  a  written  order 
therefor.  He  was  in  need,  and  was  unable  to 
pay  either  what  he  owed  for  rent  or  for  the 
month  of  March,  and  this  appears  by  the  order 
and  the  investi^tion  and  determiaation  of  the 
overseers.  This  covers  the  whole  ground, — 
actual  need,  sppllcations  for  supplies,  fumiih- 
tng  by  the  overseers  as  such,  and  payment  by 
them. 

Whether  or  not  these  were  pauper  supplies 
is  a  question  of  intention.  It  is  the  intent 
with  which  they  are  received  and  furnished 
that  gives  to  the  supplies  their  legal  character. 

Fsos^  T.  Chater,  53  He.  20. 

The  rent  for  March  was  a  necessaiy  not  then 
furnished,  but  in  tbe  process  of  being  fur- 
nished, and  was  actually  furnished  by  the 
plaintiff  and  at  the  request  of  the  pauper. 

If  rent  is  a  proper  subject  for  pauper  sup- 
plies.— a  necessary  for  a  num  with  a  fiunHy,— 


we  do  not  see  how  it  is  possible  for  this  rent 
for  March  to  he  held  as  other  than  pauper 
Bupplies  furnished  the  pauper,  Richards. 

Mr.  J.  H.  Montgfomery.  for  defendants* 

"  Overseers  sliall  relieve  persons  destitute" 
(I{ev.  Stat.  chap.  34,  g  35) ;  and  when  the 
proper  steps  have  been  taken,  the  town  in 
which  wioh  destitute  persons  have  a  legal 
pauper  settlement  shall  be  liable  therefor  to 
tbe  town  furnishing  relief. 

He,  the  pauper,  bad  received  the  use  of  tbe 
tenement  in  which  he  was  living  for  the 
months  of  January  and  February,  and  certain- 
ly was  not  in  need  of  shelter  for  those  months. 

By  allowing  tbe  tenant  to  remain  in  the 
house  to  March  21,  credit  was  given  him  for 
tbe  whole  of  that  month.  "A  contract  for  the 
payment  of  rent  at  the  end  of  each  month  is 
not  apportionable  in  respect  to  Ume." 

Suhier  v.  HMredge,  108  Mass.  8tf ;  Dexter  t. 
Phillips,  121  Mass.  180;  Bebiiuon  t.  Deering, 
66  Me.  357. 

The  whole  claim  sued  for  had  been  con- 
tracted, aud  credit  given,  before  the  order,  and 
plaintiff  town  had  no  reason  to  pav  it. 

Defendant  town  could  not  be  affected  by  the 
acts  of  the  overseers  of  the  town  of  Vinal haven 
after  the  whole  expense  was  incurred. 
Windham  v.  Portland.  28  Me.  412. 

Virgin.  J.,  delivered  the  opinion  of  the 
court: 

The  alleged  pauper  was  to  pay  $1.60  j»er 
month,  payable  at  the  end  of  each  month.  The 
rent  for  January  fuid  February  was  due  and 
i  unpaid.  On  March  21  the  landlord  demanded 
I  pajmeut  of  the  rent  due  for  January  and 
j  February,  and  also  for  March  (not  due  till  ten 
I  days  thereafter),  or  immediate  expulsion  from 
the  tenement.    Thereupon  the  tenant  drew  an 
order  for  the  rent  of  tbe  three  months  on  the 
overseers,  which  they,  after  ascertaining  the 
tenant's  destitution,  paid.   Did  this  rent  con- 
stitute pauper  expenses  recovonble  of  Uw  town 
in  which  the  tenant  had  his  settleroentt 

Although  the  letter  of  March  SI ,  sent  to  the 
chairman  of  the  overseers,  was  a  sufficient  ap- 

Elication  under  Rev.  Stat.  chap.  24,  ^  2,  and  a 
ouse  to  live  in  is  a  proper  element  of  [tauper 
relief  (Z^  v.  Winn,  7S  He.  465),  stUl  we  th&ik 
tbe  payment  of  ttiis  rent,  under  the  circum- 
stances, by  the  plaintiffs'  overseers, was  not  such 
a  relief  as  Is  contemplated  by  the  statute. 

Tbe  payment  by  a  town  of  the  debts  of  one 
however  destitute,  even  at  the  debtor's  request, 
cannot  constitute  the  furnishing  of  pauper  sup* 
plies.  The  payment  of  rent  by  the  plaintiffs 
was  simply  payment  of  the  pauper's  debt.  The 
tenancy  was  one  at  will  created  by  a  contract 
between  the  pauper  and  his  landlord.  The 
credit  for  the  rent  was  given  to  the  tenant. 
Rent  for  Janiiarv  and  February  was  overdue, 
and  no  one  liable  therefor  except  tbe  tenant. 
He  had  occupied  two  thirds  of  March  and  was 
alone  liable  for  tbe  whole  month,  when  he  was 
threatened  with  unlawful  expulsion  unless  he 
then  paid  the  overdue  rent  as  well  as  that 
which  would  not  be  due  till  ten  days  there- 
after. No  rent  could  then  be  collected  for 
March,  as  "it  could  not  be  apportioned  in  re- 
spect of  part  of  the  time"  {Clun'$  Cam,  10 
Coke,  137,  a),  although  the  tenancy  was  one  at 
wni  {Bobinton  v.  D«ering,  66  Me.  867). 

22» 
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Instead  of  a  tenement,  suppose  a  grocer  had, 
in  accordance  with  an  weement,  oelivered  to 
the  pauper  a  barrel  of  flour  a  month,  payable 
at  the  end  of  each  month,  and  on  March  21, 
demanded  payment  of  the  three  barrels,  or  the 
removal  from  the  pauper's  possession  of  the  re- 
mainder of  the  unused  barrel.  In  such  case 
the  flour  would  be  fomiahed  on  the  credit  of  the 
pauper  and  become  his  on  delivery.  No  part 
of  the  last  barrel  could  be  lawfully  taken  from 
him.  Payment  by  the  town,  on  request  of  the 
pauper,  would  be  nothing  less  than  payment 
of  bis  individual  debts,  and  not  in  any  legal 
sense  the  furnishing  him  with  pauper  supplies. 
The  whole  expense  had  been  incurred  1^  the 
wnper,  and  none  by  the  town.  Windham  t. 
I^)rtland,  33  Me.  412. 

PlainUfft  rmmtit. 

Peter*,  Ch.  </.,Dajiforth,LibbayfFoa- 
ter*  and  HMkell*  JJ.,  incurred. 


Jeremiah  HAYDEN 
e. 

Sylvester  H.  SEILLINOS. 

The  owner  of  the  fee  cannot  maintain 
treBpasa  against  a  section  man  on  a 
railroad  for  cattin^f  and  carrying  away 
the  hay  and  ifraBS  growing  within  the 
lines  of  the  location,  under  InstructlonB 
from  the  general  manager  and  road 
master  to  cut  and  bum  the  bashes, 
gra«g,  and  rubbish  within  his  sectioD. . 

(Somereet  Decided  November  1888.) 

ON  report.   Judgment  for  d^mdant. 
Mestrs.  E.  W.  ft  F.  E.  KcFadden,  for 
plaintifl: 

What  is  an  easementf  Webster  defines  it  as 
"in  law  any  privilege  or  convenience  which  oue 
man  has  of  another,  either  by  prescription  or 
charter,  without  profit;  as  a  way  through  his 

land,"  etc. 

Bouvier  defines  it  to  be  a  liberty,  privilege, 
or  advantage  which  one  man  may  have  in  the 
lands  of  another,  without  profit;  it  may  arise 
by  deed  or  prescription,  lliis  is  an  incorporeal 
hereditament,  and  corresponds  nearly  to  the 
servitudes  or  services  of  the  civil  law. 

"Tbeownerof  the  soil  has  right  to  all  above 
and  under  ground,  except  only  the  right  of 
passage  for  the  king  and  his  people." 

1  J7  Burrow,  183. 

A  private  individual,  under  the  direction  of 
the  proper  officer,  may  lawfully  cut  the  grass 
growing  beside  the  highway  if  it  impedes  the 
exercise  of  the  right  of  the  public  to  ihe  enjoy- 
ment of  the  public  easement.  But  the  grass 
belongs  to  the  owner  of  the  fee.  and  if  the  per- 
son cutting  it  carries  it  away,  this  renders  the 
wholeact  wrongful,  and  the  person  committing 
it  a  trespasser  ah  initio. 

O^v.Diw.  44Vt.  49. 

The  public  have  no  other  right,  but  that  of 
passing  and  repassing,  and  the  title  to  the  land, 
and  all  the  profits  to  be  derived  from  it,  con- 
sistently with  and  subject  to  the  right  of  way, 
remain  in  the  owner  of  the  soil. 

16  Mass.  83;  4  Mass.  420, 595;  18  Maaa.  SS9: 1 
Pick.  122;  1  Bolle,  Abr.  892. 

The  public  have  only  an  easement  in  a  tum- 

880 


pike  road,  and  the  owner  of  the  soil  may  main- 
tain trespass  a^nst  an  individual  for  plough- 
ing up  the  land. 

1  Pick.  122;  2  Mass.  125;  6  Mass.  454;  1  RoUe. 
Abr.  392. 

Railroads  are  public  highways  (63  Me. 
276  ;  60  Me.  134).  and,  of  course,  are  sabiect 
to  the  law  of  easements  as  are  common  high- 
wayB;  and  this  easement  gives  them  the  right 
to  ouild,  repair,  and  run  their  railroad.  It 
gives  them  no  further  riorht  to  the  soil  or  to 
the  products  of  the  soil;  these  still  remain  with 
the  owner  of  the  soil. 

Wasbb.  Ease.  185;  6  Mass.  454;  6  Pick.  67; 
1  Burr.  188. 

That  the  pl^ntiff  was  the  owner  of  the  soil 
appears  by  the  agreed  statenJent  in  the  case,  and 
as  such  owner  he  was  entitled  to  the  possession, 
subject  only  to  the  easement. 

1  J.  Burrow,  183;  49  Me.  207;  65  Me.  124;  66 
Me.  88;  3  Mass.  127;  44  Vt.  49;  4  Pick.  844;  C 
Pick.  58. 

But  suiToundii^  <^cumstanceB  €i  aggrava- 
tion will  material^  influence  the  amount  of 
charges  to  be  recovered  for  a  trespass  npon 
lands.  This  trespass  was  after  notice  or  warn- 
ing not  to  trespass. 

1  Add.  Torts,  §  455;  5  Taunt.  441. 

But  the  counsel  says  in  his  brief  statement 
that  "said  land  was  taken  by  right  of  eminent 
domain  for  the  purpose  of  a  railroad;"  that  is 
just  what  it  was  taken  for,  no  more  or  no  less. 
Itwas  not  taken  to  furnish  feed  for  defendant's 
cow.  The  law  of  eminent  domain  would  not  al- 
low that;  for  "private  property  shall  not  be 
taken  for  public  uses  without  just  compensa- 
tion; nor  unless  the  public  exigencies  require 
it." 

Me.  Const,  art.  1.  g  21. 

Now  the  public  exigencies  do  not  require  that 
the  plaintiff  shall  furnish  hay  for  defendant's 
cow.  Nor  could  the  direction  of  said  railroad 
company  justify  thedefendsnt  in  committing  a 
trespass  upon  plaintiff's  land. 

44  Vt.  49. 

Where  an  entry  ia  made  under  authority  or 
license  given  to  the  party  by  law,  and  he  abuses 
it,  he  becomes  a  trespasser  ab  inUio. 

Metira.  E.  F.  Webb  and  Appleton  Webb, 
for  defendant: 

Trespass  is  not  the  proper  form  of  action. 

As  the  real  defendant,  the  Maine  Central 
Railroad  Company,  is  in  exclusive  possession  by 
virtue  of  its  charter  and  for  the  purpose  of  its 
charter,  and  Is  entitled  to  exclusive  enjoyment 
of  its  location,  and  the  plaintiff  is  only  m  rever- 
sion and  not  in  possesnon.  we  submit  that  the 
action  of  trespass  cannot  be  maintained  ag^nst 
a  party  in  exclusive  possession,  though  it  might 
be  against  a  stranger. 

1  Cbitty.  PI.  139,  179;2GreenI.Ev.8  616; 
Shaw  V.  Mntsey,  48  Me.  247. 

Actions  for  damages  to  the  reversioner  of  the 
real  estate  will  not  lie  against  a  railroad  cor- 
IK>ration,  unless  the  damages  are  of  so  perma- 
nent a  nature  that  the  result  thereof  will  be  in- 
jurious to  and  affect  the  reversionary  interest. 

a  Rorer,  Railroads,  p.  786. 

Highways  are  regarded  as  easements. 

The  former  proprietor  of  the  soil  still  retains 
his  right  to  all  the  mines,  quarries  and  sjsrings, 
to  use  the  timber  and  earth  for  any  purpose  not 
inoompatible  with  the  public  rif^t  of  way. 
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The  person  in  whom  is  the  fed  of  the  road 
may  maintain  trespass  or  ejectment  or  waste 

in  respect  to  the  same. 
Washb.  Ease.  158. 

The  herba^alsois  the  property  of  the  owner 
of  the  soil 

Adamt  v.  Emerwn,  6  Pick.  67. 

But  in  all  cases  the  rights  of  a  party  having 
an  easement  in  the  lands  of  another  are  meaa- 
ured  and  defined  by  the  purpose  and  character 
of  the  easement. 

104  UasB.  111. 

"  A  right  of  way  carries  with  it  all  the  right 
to  use  the  aoil,  properly  incident  to  the  free  ex- 
ercise and  enjoyment  of  the  right  granted  or 
resesrved." 

AppUton  T.  FuOerton,  1  Gray,  192. 

But  railroads  are  not  public  highways  with- 
in the  ordinary  meaning  of  the  iam,  and  rules 
which  apply  to  highways  do  not  apply  to  rail- 
roads. 

1  Rorer,  Railroads,  1. 

They  are  quasi  public. 

HoUaday  v.  DavU,  5  Oreg.  40. 

The  interest  of  the  railroad  ^  limited  to  an 
ordinary  right  of  way,  such  as  is  acquired 
highways,  but  it  justifies  a  use  of  the  land  for 
all  the  purposes  of  the  railroad;  its  possession 
(except  at  crossings  established  by  law)  is  per- 
manent in  its  nature,  and  practically  excluaTe. 

Pierce,  Kailroads,  159. 

Aright  acquired  by  a  railroad  corporation, 
although  technically  an  easement,  yet  requires 
for  its  enjoyment  a  use  of  the  land  permanent 
in  its  nature,  and  practically  exclurive. 

Redfield,  Railways,  127. 

"Some  rights  of  way  may  be  used  by  the 
owner  of  the  servient  estate  in  common  with 
others  or  with  the  public;  others  are  necessari- 
ly exclosive  in  their  character,  and  enure  only 
to  the  benefit  of  the  grantee  or  bis  assigns;  of 
the  latter  class  are  rights  of  way  granted  to  rail- 
way companies." 

Pimurgh.  C.  d  St.  X.  B.  T.  Jonet,  8«Ind.  496; 
8.  C.  44  Am.  Rep.  8S4. 

*'  In  the  case  of  Williams  v.  Neie  Albany  <fe 
8.  B.  R.  Co.  5  Ind.  1,  2,  it  was  held  that  a  rail- 
way company,  after  having  acquired  a  right  of 
way  for  its  road,  is  entitled  to  the  exclusive  pos- 
tenioo  of  the  strip  of  land  used  for  its  road 
throng  which  its  right  of  wa^  extends,  and 
stands  to  adjoining  proprietors  m  the  common 
relation  existing  between  landed  proprietors 
bordering  upon  each  other." 

"Even  where  a  right  which  a  railroad  com- 
pany acquires  to  land  is  a  mere  easement,  the 
company  may  do  any  act  upon  the  land  con- 
ducive to  those  pumic  usee  for  which  their 
charter  was  granted. 

3  Wat.  Trespass,  §  677. 

Its  right  is  exclusive  in  Its  use  and  possession 
during  the  existence  of  the  company;  the  owner 
or  occupant  of  the  adjoining  land  retaining  no 
right  to  its  use  or  occupancy  for  pasturage  or 
otherwise." 

Hurd  V.  Rutland  &  B.  B.  B.  Oo.  36  Vt.  116. 

"  The  company  by  its  location  acquires  an 
estate  in  severalty  and  not  in  ccmimon  with  the 
landowner." 

WatoB  v.  Foster.  7  Met.  297. 

In  some  cases  the  entire  fee  of  the  land,  or 
whatever  estate  the  owoer  has,  is  vested  in  the 
OHapany. 
m. 


1  Rorer,  RalhmuiB,  p.  414. 

Where  a  mere  easement  is  thus  taken,  the 
fee  of  the  land  remains  in  the  owner  subject  to 
the  rights  of  the  company  required  by  the  ease- 
ment; and  the  rights  of  Uie  one  are  to  the  other, 
in  legal  contemplation,  as  separate,  distinct,  and 
independent  of  each  other  as  are  tiie  ri^ts  of 
adjomlog  landowners. 

1  Borer,  Railroads,  414;  Henrsy,  DubumuA 
P.R.R.Co.%  Iowa,  388;  PreUon  t.  DvSugua 
A  P.  B.  B.  Oo.  11  Iowa,  15;  Blakev.  Bich,  84  N. 
H.  282;  KeOoggf.  Matin.  00  Ho.  496. 

The  nature  of  the  easement  taken  is  practical- 
ly exclusive. 

2  Wood,,  RaU.  L.  p.  770. 

Nor  has  the  landowner  any  right  to  the  pos- 
session oi  any  part  of  the  roadway,  or  to  the 
use  of  it,  for  the  purpose  of  cultivation,  nor  can 
he  enter  thereon  for  any  purpose  whatever  that 
in  the  least  degree  endangers  or  embarrasses  its 
use  for  any  purpose  to  which  the  railroad  com- 
pai^^  has  appropriated  it. 

In  Connecticut  A  P.  B.  B.  Go.  82  Vt.  48,  it 
was  held  "that  the  owner  could  not  enter  upon 
the  land  with  teams  to  remove  the  turf  there- 
from, the  effect  being  to  Increase  the  danger  of 
cattle  getting  upon  the  roadway,  and  the  dust 
by  the  passage  of  the  cars,  after  the  sward  is 
removed  from  the  side  of  Uie  tracks." 

After  the  strip  of  land  is  appropriated,  the  ex- 
clusive use  of  this  strip  vests  in  the  company. 
The  paramount  ririit  is  with  the  railroad  com- 
pany, and  the  lanaownercan  donothingwhlch 
will  interfere  with  ttie  safety  of  its  road,  ap- 
purtenances, trains,  passengers  or  workmen. 

Kansas  Cent.  B.  R.  v.  Atten,  28  Ean.  280;  3. 
C.  81  Am.  Rep.  190. 

Railroads,  with  their  engines,  trains,  and 
from  their  complicated  character  and  peculiar 
mode  of  operation,  may  require  more  and 
larger  uses  of  the  lamd  for  running  and  man- 
aging trains  safely  than  other  pubhc  ways. 

Brainard  v.  Ciapp,  10  Cuah.  10, 

"The  right  acquired  by  a  railroad  corpora- 
tion, though  technically  an  easement,  yet  re- 
quires for  its  enjoyment  a  use  of  the  land  per- 
manent in  its  nature  and  practically  exclusive," 

Hazen  v.  BotUm  AM.B.B.  Co.  2  Gray,  580. 

Railway  companies  must  have  at  all  times 
the  right  to  the  exclusive  occupancy  of  the 
land  taken,  and  to  exclude  the  concurrent  oc- 
cupancy of  the  former  owners,  in  any  mode 
and  for  any  purpose. 

Jackson  v.  Rutland  &  B.  B.  B.  Co.  25  Vt.  160. 

Twy  <fe  Boston  B.  B.  Co.  v.  Potter,  42  Vt.  265, 
is  a  case  which  seems  to  be  exactly  parallel  to 
the  one  under  consideration. 

Pitlsbvrgh,  C.  <fe  St.  L.  R.  B.  v.  Jones,  86  Ind. 
496;  Salmon  v.  Delaware,  L.  dt  W.  B.  B.  Co.  88 
K.  J.  L.  5;  8.  a  20  Am.  Rep.  856;  KOlogg  v. 
ChicMo  &  N.  W.  B.  Co.  26  Wis.  227;  8.  C.  7 
Am.  Rep.  71. 

In  Wtbb  v.  Borne,  W.  <ft  0.  B.  B.  Go.  49  N. 
Y.  430  (10  Am.  Rep.  389)  it  was  held  "that  the 
defendants  were  guilty  of  ne^ect  in  permitting 
weeds,  grass,  and  ruobisb  to  accumulate 
the  side  of  their  track,  which  were  ignited,  and 
the  fire  spread  from  thence  to  the  plaintiff's 
land,  and  destroyed  his  forest," 

Vauahan  v.  Taff  Kafo  if.  Cfe.  6  H.  &  N.  679. 

laAyeoekv.  Bak^hdbA.  A.  L.B.  B.  Co,8» 
N.  C.  821,  it  was  held  to  be  neglect  for  a  rail- 
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road  company  to  suffer  inflammable  material 
to  remain  on  its  right  of  way,  whereby  fire 
from  sparks  can  be  communicated  to  the  prop- 
erty of  adjoining  landowners. 

In  Thomp.  Neg.  162,  note  8,  the  duty  of  rail- 
ways is  stated  as  follows:  "A  railroad  company 
is  bound  to  keep  its  track  and  contiguous  land 
clear  of  materials  likely  to  be  ignited  by  sparks 
issuing  from  its  locomotives." 

Virgin^/^, delivered  the  opinion  of  the  court: 

Trespass  miare  elamum  by  the  owner  of  the 
fee  for  cutting  and  carrying  away  grass  grow- 
ing within  the  located  limits  of  the  land  duly 
taken  by  right  of  eminent  domain  and  occupied 
by  the  Maine  Central  Railroad. 

The  defendant  justifies  as  section  foreman  of 
the  railroad  company  in  executing  the  instnic- 
tions  of  its  general  manager  and  road  master  to 
cut  and  bum  the  bushes,  grass,  and  rabbisb. 
within  his  section,  along  the  side  of  its  track, 
to  prevent  fire  from  its  locomotive  spreading 
upon  land  of  adjoining  and  adjacent  owners. 

It  is  common  learnmg  that  railroads  are  of 
public  convenience  and  necessity,  and  that 
when  the  corporations  cannot  purchase  the  land 
for  their  location  and  use,  they  may  take  it  by 
right  of  eminent  domain  on  payment  of  the 
damages  legally  assessed  therefor,  which,  con- 
sidering the  elements  which  enter  into  their 
estimation,  is  practically  quite  equal  to  thefull 
value  of  the  land.  Hence,  although  such  cor- 
porations ore  owned  by  private  individuals,  still 
they  are  denominated  gua»i  public  corporations. 
And  in  the  land  so  taken  they  acquire  an  ease- 
ment, an  incorporeal  right  only,  the  fee  still 
remaining  in  the  owner  of  the  land. 

But  easements  are  as  various  as  the  pur- 
poses to  which  land  and  buildings  mav  be  ap- 
plied. They  vary  as  to  the  mode  and  extent 
of  occupation  according  to  the  particular  use 
to  be  made  of  them  under  the  authority  by 
which  they  are  acquired.  The  character 
and  extent  of  easements  acquired  by  pew- 
owners  in  meethig-houses,  in  land  flowed  by 
milldams,  in  land  taken  for  canals,  town- 
ways,  and  highways,  are  well  defined,  and 
the  respective  rights  of  the  landowners  and  of 
those  having  the  easements  have  long  been  set- 
tled by  numerous  decisions  of  this  court,  which 
it  is  needless  to  cite  here.  The  mode  and  ex- 
tent of  the  use  necessarily  "varies  not  only  ac- 
cording to  the  exigencies  of  each  particular 
kind,  but  to  the  va^ng  drcumstances  of  each 
species  of  public  work.  BraiJiardv.  Glapp,  10 
Ci^h.  10.  The  rights  under  public  easements 
are  commensurate  with  and  include  such  use 
and  occupation  as  are  directly  or  incidentally 
conducive  to  the  free  exercise  and  "full  enjoy- 
ment of  the  franchise  and  the  advancement  of 
the  public  benefit  contemplated  by  the  public 
work." 

It  follovrs  that  the  easement  in  lands  taken 
for  the  purpose  of  a  railrond  is  obviously  vastly 
different  from  that  in  lands  appropriated  to  the 
various  kinds  of  other  public  ways.  Its  pro- 
pelling power,  its  numerous  freight  and  pas- 
senger truDs  driven  at  the  high  rate  of  speed 
demanded  by  the  public,  its  absolute  responsl- 
bUity  for  damage  to  insurable  property,  real 
and  personal,  conttguouB  to  its  lines,  caused  by 
fire  communicate^  nganlleas  of  all  possible 
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care  on  its  part,  by  its  locomotives  (Rev.  StaL 
chap.  SI,  §  64),  or  so  communicated  to  materials 
growing  and  naturally  between  Its  road  and 
property  not  contiguous,  and  CKteadlng  thereto 
(Pratt  V.  Atlantic  A  St.  L.  B.  R.  Co.  42  Ife.  57»>, 
their  common  law  and  numerous  statute UalxD- 
ities, — all  require  that  they  shall  have,  as  means 
to  meet  these  responsibilities,  the  fullest  oppor- 
tunity which  the  freest  use,  occupation,  and 
control  of  the  land  within  its  lines  can  afford, 
without  the  intervention  of  any  acts  on  the 
part  of  Uie  landowner  which  may  tend  to  en- 
danger Its  trains  or  otherwise  embarass  its  use 
of  the  easement  for  the  purpose  for  which  its 
charter  was  granted.  To  thLs  end  it  miist  have 
practically  the  exclusive  possession  and  contnd 
of  the  land  within  the  lines  of  its  location,  and 
the  authority  to  remove  therefrom  all  things 
growing  thereon,  the  remoral  of  which  it  may 
deem  necessarilr  conducive  to  the  safe  manage- 
ment of  its  road. 

And  such  is  the  doctrine  held  by  law-writers 
and  by  numerous  decisions  of  courts  of  the 
highest  respectability  in  several  of  the  States; 
among  which  are  tlie  followinif :  Brainnrd  v, 
Glapp,  10  Cush.  10;  Uazen  v.  liogton  <«■  M.  B. 
B.  do.  2  Gray,  677,  580;  Propriet&rt0f  L.  C. 
V.  Nathva  A  L.R.  S.  Go.  104  Mass.  11,  and  cases 
cited ;  Jackaon  t.  Buttand  A  B.  B.  B.  Oo.  26  Vt. 
160;  Connecticut  A  P.  B.  B.  B.  Co.  v.  Boitojt, 
82  Vt.  150. 

The  precise  question  raised  here  was  dedded 
in  a  late  case  in  Vermont,  and,  speaking  fOT  the 
court,  Chi^  Jvatiee  Pierpont  said  : 

"If  the  n^ht  to  remove  the  herbage  be  ccw- 
ceded,  adjoining  landowners  throughout  tb« 
State  wotild  be  found,  at  the  proper  scas<His. 
within  the  lines  of  the  road,  with  their  hired 
men,  tools,  and  perhaps  teams,  for  the  purpose 
of  taking  bff  the  herbage,  and  the  detriment  to 
the  railroad  company  and  the  danger  to  the 
trains  and  passengers  would  be  increased  a 
thousandfold.  The  men  employed  by  the  land- 
owners would  be  Hkelv  to  be  careless,  both  in 
respect  of  being  on  the  track  in  person  and 
temporarily  laying  their  tools  thereon,  from 
which  accidents  might  reasonably  be  expected 
to  occur;  to  avoid  which  a  constant  and  addi- 
tional degree  of  watchfulness  would  be  re~ 
quired  by  the  engineers  having  trains  in  charge 
•  *  *  And  under  the  best  management  by  the 
railroad  company,  accidents  might  be  reason- 
ably expected  to  occur  from  such  causes.  In 
the  removal  of  such  causes  the  railroad  compa- 
nies and  the  traveling  public  are  greatly  inter- 
ested. Everything  which  tends  to  increase  the 
danger  of  travel  upon  railroads,  public  policy 
requires  should  be  prevented  if  possible. 

"A  railroad  company  should  have  such  aole 
and  exclusive  control  of  the  land  within  die 
lines  of  its  road  as  shall  enable  it  so  to  keep  it 
as  to  exclude  all  probability  of  any  accident  re> 
suiting  from  any  outside  interference  with  such 
possession." 

The  grass  could  have  been  of  but  slight  val- 
ue to  the  plaintiff;  but  whether  it  was  worth 
what  he  estimated  it  or  what  the  defendant 
testified,  or  whether  it  was  harvested  or  burned 
on  the  ground,  is  immaterial. 

Judgment  for  tiie  d^eadant. 

Peten,  CA.J.,DajilbFth,Iiibbcy, Fos- 
ter and  HmIuII,  JJ.,  concurred. 
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MAS8ACHU3ETTB. 

SUPBEKB  JuDHAiU.  COUBT. 


Julian  HOLMES 
e. 

TURNER'S  FALLS  LUMBER  CO.  et  al. 

1.  A  deed  of  land  from  an  Msiiniee  of 
a  mortffaffe  who  has  entered  for  con- 
dition broken,  and  recorded  a  certificate 
of  SQCh  entry,  operates  as  an  assignment 
of  tiie  mortage,  and  sach  a  mortgage 
title  will  auppori  an  »etloa  for  poiBses- 
ilon  against  tenants  who  show  no  title. 

8.  When  a  Une,  constituting  a  boundary 
line  of  bkncls  as  described  in  a  deed, 
mns  across  a  road  and  then  runs  "by 
the  said  road  on  the  easterly  and  north- 
erly side  thereof,"  the  boundary  is  the 
easterly  and  northerly  side  of  the  road, 
unless  a  contrary  intent  appears  on  the 
face  of  the  deed. 

3.  A  lease  by  a  mortoatfor  does  not  con- 
vey an  interest  in  the  land  as  against  a 
pnor  mortgagee. 

4.  Where  the  prior  mortgagee  enters  upon 
the  land  for  condition  broken,  and  the 
lessee  thereof  attorns  to  him,  the  lessee 
becomes  the  tenant  of  the  mortgagee; 
but  nntil  such  entry  and  attornment, 
or  until  the  mortgagee  requires  the 
lessee  to  pay  rent  to  him,  the  morigagree 
and  the  leasee  are  stran^rs. 

5.  Where,  in  a  writ  of  entry  to  recover  pos- 
session of  lands,  the  demandant  eUwna 
1^  a  title  paraoKmnt  to  that  of  the 
lessee  d^endant,  the  lessee  cannot  set 
ap  the  lease  as  a  defense  to  the  suit,  and 
is  not  estopped  by  the  lease  from  disput- 
ing the  demandant's  title. 

(Franklin  Piled  October  28, 188S.) 

N  teD&nta'  exceptions.  SJtatained. 
Writ  of  entry  against  the  Turner's  Falls 
Company  and  the  Turner's  Falls  Lumber  Com- 
pany, to  recover  possession  of  and  try  the  title 
to  a  strip  of  land  lying  ^V^^  easterly  side 
of  the  river  at  Turners  Falls.  The  case  was 
tried  upon  plea  of  nuZ  dittettin  alone.  The 
tract  of  land  was  partly  covered  by  the  struc- 
tures of  the  Turner's  Falls  Lumber  Company, 
erected  in  part  in  1867  by  Nathaniel  Holmes 
wad  David  A.  Wood,  who  transferred  all  their 
rights  by' lease  to  the  Lumber  Company,  and 
in  part  by  the  Lumber  Company  afterwanls  in 
1872. 

The  facts  and  questions  raised  are  set  out  in 
tbe  opinion. 

if<»ar«.OeorBe  M.  Steams  and  Austin 
Be  Wolfi  for  tenanU: 

L  By  the  assignment  of  the  mortgage  by 
Stoariiton  to  Aduns,  the  latter  did  not  become 
the  absolute  owner  of  the  mortgage.  He  did 
not  acquire  the  full  estate  of  tbe  mortgagee  in 
the  mortgaged  premises.  The  statute  provides 
that  "tbe  mortgagee,  or  any  person  having  his 
estate  in  the  mortgaged  premises,  or  any  per- 
son authorized  by  tbe  power  of  sale  to  act  in 
tte  premises,  may,  upon  a  breach  of  the  condi- 
tion, give  such  notice  and  do  such  acts  as  are 
aothOTized  or  required  by  the  power." 
Pub.  StaL  chap.  181, 1 17. 

X.     B.  T.  nt  12 


0 


g§  1874, 1878. 

tbe  note  and  mortgage  as  a 


StougbtOD,  notwithstanding  the  assignment 
to  Adams,  had  an  equitable  interest  in  the  mort- 
gage. 
Jones,  Hort. 
Adams  held 
pledge. 

Thompmmv.  IMlivar,  183  Mass.  108. 
As  pledgee  Adams  had  no  right  to  sell  the 
property  pledged  until  he  bad  given  notice  as 
provided  by  Pub.  Stat.  chap.  192.      10.  11. 

Fletcher  v.  Diekiium,  7  Allen,  28;  Saneoek 
V.  PiunJOin  Ifu.  Co.  114  Mass.  165. 

Adams  alone  could  not  sell  the  property  and 
convey  a  good  and  valid  title.  He  should 
have  sought  the  aid  of  the  courts  and  have  ob- 
tained a  decree  ordering  a  sale  as  provided  in 
Pub.  Stat.  chap.  181,  §  16. 

Adams  attempted  to  foreclose  tbe  mortgage 
by  a  sale  of  the  balance  of  the  property  not  re- 
leased by  tbe  mortgagee.  A  release  of  a  part 
of  the  mortgaged  premises  rendered  void  the 
power  of  sale.  If  the  premises  are  not  truly 
described,  it  cannot  be  truly  said  that  the  prem- 
ises are  advertised.  If  the  advertisement  de- 
scribed the  premises  as  they  are  described  in 
tbe  mortgage,  a  part  tiaviog  been  relea8ed,'tbe 
sale  will  not  be  m  accordance  with  Uie  adver- 
tisement. If  the  advertisement  describes  only 
that  part  of  the  premises  remaining  subject  to 
the  mortgage,  then  the  advertisement  docs  not 
agree  with  the  mortgage.  In  either  case  the 
sale  is  invalid. 

fhnner  v.  Tuc/cer,  6  R.  L  551. 

II.  In  deeds  bounding  land  on  a  way,  a  ditch, 
a  wall,  a  stone  bound,  the  center  of  such  wav, 
ditch,  wall,  or  stone  bound  is  tbe  true  line,  m 
the  absence  of  words  ahowinga  different  inten- 
tion. A  boundary  line  may  be  established  as 
being  so  far  distant  from  the  center,  or  along 
the  margin  or  side  of  a  given  thing.  In  the 
present  case  the  parties  made  the  side  of  tbe 
road — not  the  center — tbe  boundary  line.  The 
highway  is  a  monument,  and  the  side  of  this 
monument  is  the  true  line. 

Boston  V.  Richardaon,  18  Allen,  146;  SibUy 
V.  Holden,  10  Pick.  349;  PhiUipa  v.  Bawn,  7 
Grav,  25;  Smith  v.  Sheomb,  9  Gray,  86;  Brain- 
ard  V.  Boston  <&  N.  Y.  G.  R.  R.  Co.  18  GraT, 
410;  Peek  v.  Denniston,  121  Mass.  17. 

III.  The  mortgage  from  Holmes  &  Woodto 
Timothy  M.  Stoumton,  through  which  the 
phdntift  daims,  is  dated  April  10, 1869.  The 
lease  from  Holmes  &Wood  to  tbe  Turner's  Falls 
Lumber  Company  is  dated  May  11,  1872.  The 
plaintiff  does  not  claim  title  through  this  lease 
or  through  any  conveyance  from  Holmes  & 
Wood  subsequent  to  the  date  of  this  lease.  In 
tbe  present  case  there  is  no  privity  between  tbe 
plaintiff  who  acquires  title.if  any  be  has,  through 
the  mortgagee,  and  tbe  Turners  Falls  Lumter 
Company.  Strangers  are  not  bound  by,  and 
cannot  take  advantage  of,  estom»els. 

RuMell  V.  Alien,  2  Alien,  42,  44;  Bigelow, 
Estop.  241,  264;  3  Washb.  Real.  Prop.  47»; 
Taylor,  Land.  &  T.  %  118-126;  Saundert  v. 
Merryweather,  8  H.  ft  C.  909;  Wdb  v.  RuMaa, 
8  T.  R.  888. 

The  advertisement  describes  one  parcel  of  the 
premises  to  be  sold  as  bounded  hi  part  by  land 
of  the  Turner'a  Falls  Company.  The  same  lan- 
guage is  adopted  in  tbe  deed  from  Adams 
tiie  pUfaitiff.  This  description  of  the  land 
equivaleot  to  an  affirmation  of  Adams  that 
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land  lyiog  west  of  it  was  owned  by  tbe  Tur- 
nei's  FaUs  Company  by  virtue  of  some  proper 
instnuneDt  of  conveyance. 

George  v.  Kent,  7  Allen,  18;  Pike  v.  Ooodnote, 
12  Allen,  473;  White  v.  FbaUr.  102  Mass.  375. 

The  plaintifF  accepted  a  deed  from  Adams, 
who  made  the  land  from  the  Turner's  Falls 
Company  a  monument,  which  controls  tbe 
western  line  of  the  premises  ebUmed  by  tbe 
pbiintifl. 

Pickman  v.  Trinity  Church,  123  Mass.  1,  5. 

Bv  the  description  of  the  premises  contained 
in  the  deed  from  Adams  to  the  plaintiff,  the 
true  line  of  the  land  of  the  Tumer'a  Falls  Com- 
pany is  the  boundary  of  the  land  conveyed. 

(iymM  V.  Jaekaon,  8  Met.  150;  Clmveland 
V.  Flagg,  4  Gush,  76;  l^rkaak  v.  Bagg,  16 
0»v.688. 

llie  plaintifF  in  bla  writ  describes  tbe  demand- 
ed premises  as  being  bounded  on  one  idde  by 
iand  of  the  Turner's  Falls  Company.  By  this 
auction  he  is  bound,  and  he  cannot  deny  that 
the  Turner's  Falls  Company  owns  the  land  ad- 
joining tbe  demanded  premises  on  tbe  west. 
Proof  of  this  ownership  was  not  required  of  the 
defendants. 

Pub.  Stat.  chap.  167,  %  75. 

Mestrt.  S.  T.  Field  and  Fnuiklin  O. 
Fesaenden.  for  demandant: 

I.  Tbe  tenants  under  the  plea  both  claim  to 
he  tenants  of  the  freehold.  Tbe  tenant,  Tur- 
ner's Falls  Lumber  Company,  cannot  avail  it- 
self  of  the  lease  for  years. 

TTa$k  V.  Whiter,  7  Allen.  109;  8uan  v. 
StephefU,  09  Mass.  7. 

Neither  of  tbe  tenants  claim  under  the  de- 
mandant's grantors,  and  thev  are  strangers  to 
tbe  foreclosure  and  sale.  They  cannot  avail 
themselves  of  any  informality,  if  any,  in  either. 
Tbe  tenants  show  no  title  in  themselves.  They 
cannot  be  admitted  to  show  a  title  in  any  per- 
son other  than  the  demandant,  unless  they  can 
derive  title  from  such  person  to  themselves  by 
legal  conveyance  or  operation  of  law  {8hap- 
It^h  V.  PiUiniry,  1  Oreenl.  371);  and  the  de- 
mandant's deed  recorded  is  good  title  unless  the 
tenants  can  show  an  earlier  or  better  title. 

Perry  v.  Weeks,  187  Mass.  584;  PettingeU  v, 
Boj/nton,  189  Mass.  244;  aiarU*  v.  Patch,  4 
West.  Rep.  p.  76. 

Tbe  tenants  under  the  plea  admit  and  claim 
tbenuelves  to  be  joint  tenants  of  the  freehold. 
Tbe  exceptions  show  that  they  were  not.  The 
demandant  was  therefore  entitled  to  recover. 

Steams,  Real  Act.  204,  282. 

There  was  no  error  In  the  proceeding  to 
foreclose  by  possession.  The  demandant  is  as- 
signee of  tbe  mortgagee  in  possessioo,  if  the 
sue  was  not  good. 

Brcvm  r.  Smiih,  116  Mass.  108. 

This  ^ves  sufficient  title  to  maintain  this  writ 
as  to  these  tenants.  This  writ  is  to  obtain  pos- 
session. It  is  not  to  foreclose.  The  demandant 
need  not  count  on  his  seisin  in  mortgage. 

Blanehard  v.  Kimball,  18  Met.  800:  Havenv. 
Adana,  4  AMea,  80;  Stewart  v.  Dtnit,  68  lOe. 
689. 

The  sale  was  good  and  passed  title  to  the  de- 
mandant The  release  by  tbe  mortgagee,  to  tbe 
mortgagors,  of  part  of  the  mortgaged  premises, 
for  thdr  benefit,  did  not  operate  to  extinguish 
the  power  as  to  tbe  remainder.  Tbe  mortgagors 
woe  not  In  any  way  [»^}iidiced. 
900 


Torreyy.  Oo^,  116 Mass.  168:7>urm  v.  /U, 
46  Mich.  S13;  Wilton  v.  Troup,  2  Cow.  19S; 
Sherman  v.  Wiltett.  42  N.  Y.  146;  KendaB  t. 
Woodruff,  87  N.  Y.  1;  Duffy  v.  MeGuine*a,^Z 
R.  I.  595;  Maricey  v.  Langtey,  92  U.  S.  142-158 
(Bk.  28,  L.  ed.  701);  Be  Beavmtmt  Mortgagt 
Trusts,  L.  R.  12  Eq.  86;  Jones,  Mort.  1796. 

IL  The  true  construction  of  the  SmaUey  deed 
conveys  to  the  grantee  the  land  to  tbe  ceiito^of 
tbe  rrad.  It  is  as  If  the  grantor  bad  omveycd 
to  tbe  easterly  side  of  the  road  and  then  aloof 
tbeeasterly  and  northerly  side.  The  deed  shoiiM 
be  construed  against  the  grantor. 

Oanley  v.  l^mey,  100  Mass.  859,  864. 

Bounding  the  Bide  of  a  road  means  hy  legal 
construction  the  side  of  the  center;  and  this  b 
to  be  taken  aa  the  only  construction,  onlesaby 
monuments  or  otherwise  the  grantor  plainly 
places  tbe  line  elsewhere. 

Neiehall  v.  Ire»on.  8  Cush.  595;  White  v.  Oodr 
frey,  97  Mass.  472;  Peckv.  Denni*ton,  121  Mas. 
17;  Oxton  v.  Qroiea,  68  Me.  371;  Marsh  v.  Bwt, 
84  Vt.  289;  Clark  v.  Providenee.  10  R  I.  437; 
WiUiams  v.  Sparks,  24  Ohio  St.  141;  Moo<^i. 
Palmer,  50  Cal.  81;  Kneeland  v.  Van  Fa£bm- 
bvrgli,  46  Wis.  484;  Pttul  v.  Carver.  36  Fo.  St. 
228;  Boston's  App.  81*  Pa.  St.  85. 

Tbe  demandant  did  not  claim  to  the  road  by 
the  river,  but  to  the  road  as  actually  travded 
when  the  deed  from  Stoughton  to  his  granton 
was  made.  This  is  a  diiFerenl  road  from  that 
mentioned  in  the  Smalley  deed.  The  demand- 
ant's deed  is  to  be  construed  as  referring  to  the 
road  aa  it  actually  existed  when  the  deed  ma 
made,  and  not  to  some  location  made  s  bundled 
years  before. 

Grqfts  V.  Jiidson,  119  Mass.  531;  %froidT. 
Foye,  55  Me.  163;  AMrirh  v.  BiUing*.  14  R  I. 
238;  Falls  Village  Water  Pmeer  Qt.  t.  TObetb, 
81  Conn.  165. 

in.  Tbe  demandant  is  assignee  of  the  lesaor. 
whether  tbe  sale  under  the  power  was  valid  or 
invalid;  for  it  la  only  on  this  theory  that  the 
lease  could  be  kept  alive. 

^oan  V.  Smith,  eupra;  Hunt  v.  Thompmit, 
2  Allen,  841. 

Field«  J. ,  delivered  the  opinion  of  the  court: 
It  is  difficult  to  deal  with  these  exceptioos 
becanse  they  are  in  parts  obscure,  and  it  is  im- 
possible to  apply  all  the  deeds  put  in  evidence 
to  the  land.  The  "demandant  had  no  other  title 
excepting  such  as  he  acquired  by  tbe  sale  under 
tbe  mortgage. "  The  tenants  asked  the  court  to 
rule  that  this  saie  "was  Invalid  and  the  deed 
under  it  invalid."  The  court  ruled  that  "the 
sate  was  a  good  sale  and  tbe  deed  valid. " 

This  mortgage  was  given  by  Holmes  and 
Wood  to  Timothy  H.  Stougbton  on  AfHil  10, 
1860.  Stougbton  released  two  tracts  of  bod 
from  the  mortgage,  and  afterwards,  on  Hay 
22,  1877,  assigned  tbe  mortgage  with  others  to 
Peleg  Adams.  The  tracts  released  appnrentlT 
did  not  include  any  part  of  tbe  land  demanleil 
The  assignment  of  the  mortgage  was  naade  as 
"collateral  security."  On  f^bruary  38.  138S, 
Adams  duly  made  entry  upon  the  land  for 
breach  of  the  conditions  of  the  mortgage,  and 
duly  made  and  recorded  a  certificate  of  such 
entry;  and  having,  pursuant  to  the  power  of 
sale  contained  in  uie  mortgage,  advertised  the 
premises  for  sale  (excepting  tbe  two  tracts  which 
hod  been  teleased),he,on  sold  Febnioiy 88, 1888. 
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after  be  had  made  entry,  sold  the  premises 
adrerttaed.  In  parcels,  selling  the  last  parcel  to 
thedonandant  and  giving  urn  a  deed.  The 
tenants  claim  that  the  sale  was  invalid  because, 
as  they  say,  Adams  held  the  note  and  mortgage 
"as  collateral  security,"  and  Stoughton  still  had 
an  interest  in  it,  and  Adams  alone  could  not 
execute  the  power,  and  because  the  sale  and 
the  deed  given  in  pursuance  of  the  sale  included 
the  whole  of  the  old  road,  while  the  mortgage 
only  convei^  the  Imd  to  the  central  line  of 
the  road.  It  is  immaterial,  we  think,  whether 
this  sale  was  good  or  not.  If  it  was  not  a  ^x>d 
sale,  the  deed  of  Adams  to  the  demandant  oper- 
ated as  an  assignment  to  the  demandant  of  the 
mortgage  under  which  an  entry  upon  the  land 
bad  been  made,  and  such  a  mortgage  title  would 
sui^mrt  the  action  against  these  tenants  who 
show  no  title.  Havm  v,  Adanu,  4  Allen,  80, 
98:  Braien  v.  Smith,  116  Mass.  108. 

The  tenants  also  claimed  "that  the  location 
of  the  1764  road  was  such  that,  if  the  demand- 
ant was  restricted  to  the  easterly  side  of  said 
road,  and  did  not  acquire  title  to  any  part  of 
said  road  westerly  of  the  "easterly  and  northerly 
side,"  then  "none  of  the  premises  occupied  by 
the  tenants  and  described  in  the  demandant^ 
writ  would  be  fneladed  or  touched,  and  they 
asked  the  court  to  rule  that  no  part  of  the  road 
along  the  line  described  as  aforesaid  passed  by 
the  Smalley  deed,  and  that  the  premises  con- 
veyed by  said  deed  on  said  line  extended  only 
to  the  easterly  and  northerly  aide  of  the  road. 
The  court  ruled  *  'that  the  deed  conveyed  to  the 
center  of  the  road,  and  passed,  by  the  interme- 
diate conveyances,  title  to  the  said  center  to 
the  demandant,  provided  Smalley  owned  to  the 
center  of  the  road."  This  Smalley  deed  is  the 
deed  of  quitclaim  of  William  Smalley  to  Reu- 
ben Shattuck,  dated  Februair  24, 1795.  and  the 
premises  are  described  as  "beginning  on  Con- 
necticut River,  at  the  head  of  the  falls  at  the 
Bouthwest  comer  of  the  lot  No.  47,  recorded 
to  St^>hen  Wlllianu;  thence  mnnfaig  east  45° 
north  across  the  road  leading  to  Pendell's 
Ferry;  thence  by  said  road  on  the  easterly  nod 
northerly  side  thereof  to  Fall  River,  by  the 
bridge;  uience."etc.  If  this  deed  conveyed  the 
land  to  the  center  line  of  the  road,  it  may  be 
conceded  that  the  subsequent  deeds  conveyed 
to  this  center  line. 

We  think  that  the  ruling  of  the  court  upon  the 
consttuctlon  of  this  deed  was  wrong.  When  a 
line  runs  across  a  road  and  then  runs  "  by  tlie  said 
road  on  the  easterly  and  northerly  side  thereof" 
the  boundary  is  the  easterly  and  northerly  side 
of  the  road,  unless  a  contrary  intent  appears  on 
the  face  of  the  deed,  and  we  can  find  nothing 
in  the  deed  which  shows  any  intoitiott  to  con- 
vey  to  the  center  line  of  the  road.  The  words 
are  expressed  that  the  boundary  is  not  on  the 
nmd,  but  on  the  easterly  and  northerly  side  of 
it.  Sibley  v.  Hoiden,  10  Pick.  249;  PhiUips  v. 
lkmen,1  Oray,  25;  Smithv.Sloeomb,  9  Gray,  86; 
Brainard  v.  Boatan  <fe  JT.  Y.  C.  R.  S.  Go.  12 
Gray,  410;  Peek  v.  Vennittan,  131  Mass.  17. 

The  demandant  contends  that  the  request 
asked  the  court  to  rule  that  the  road  laid  out  in 
1764  was  the  road  mentioned  in  the  Smalley 
deed,  and  that  this  was  a  fact  in  controversy; 
hut  the  exception  is  to  the  ruling  as  well  as  to 
the  retuMl  to  rule,  and  the  ruling  is  erroneous 
whether  w  not  it  be  hdd  toim|dy  that  the  road 
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mentioned  in  the  deed  is  the  road  as  laid  out  in 
1764. 

The  demandant  also  contends  that  this  rul- 
ing became  immaterial  by  reason  of  the  verdict. 
The  jury  found  for  the  demandant  as  to  that 
portion  of  the  demanded  premises  which  lies 
easterly  of  the  brown  Une  marked  by  the  jury 
on  a  plan,  which  brown  line  "is  the  center  Une 
of  the  old  road,  and  is  the  westerly  boundary 
line  of  the  demandant's  land." 

The  demandant  contends  that  the  old  road 
mentioned  in  the  verdict  is  not  the  road  as  laid 
out  in  1764,  but  the  road  actually  traveled  when 
Timothy  M.  Stoughton  conveyed  the  premises  to 
Holmes  and  Wood  by  deed  dated  April  10, 
1869,  and  that  the  center  line  of  this  road  was 
easterly  of  the  easterly  side  of  the  road  as  laid 
out  in  1764. 

It  is  not  distinctiy  stated  whether  the  tenants 
admitted  or  denied  that  there  was  a  road  ac- 
tually traveled  from  1805  to  1870,  which  1^ 
easterly  of  the  road  as  laid  out  in  1764.  If 
there  were,  and  this  is  the  road  mentioned  In 
the  verdict,  and  if  the  center  line  of  it  easterly 
of  the  easterly  side  of  the  road,  as  laid  out  in 
1764,  and  the  road  as  thus  lud  out,  was  the  load 
referred  to  in  Smalley's  deed,  then  it  is  imma- 
terial whether  this  deed  conv^ed  to  the  center 
line  of  the  road  or  only  to  the  easterly  and 
nortbsriy  side  of  it.  It  was  a  question  oi  fact, 
however,  whether  there  was  such  a  road  east- 
erly of  the  location  of  1764,  and  also  a  question 
of  fact  where  on  the  ground  the  road  of  1764 
was  located,  and  whether  this  location  included 
the  demanded  premises  or  any  part  of  them, 
and  we  cannot  see  that  the  tenants  conceded 
that  the  contention  made  by  the  demandant  In 
these  respects  was  true,  or  that  it  necessarily 
follows  from  any  conceded  facts  that  this  con- 
tention was  true;  and  therefore  we  cannot  say 
that  the  ruling  of  the  court  which  we  have  held 
to  be  erroneous  was  rendered  immaterial  by  the 
verdict  There  is  no  aueecstion  in  the  excep- 
tions that  the  court  coauoered  that  it  was  or 
had  become  immaterial. 

The  exceptions  state  that  "the  case  was  tried 
on  a  plea  of  nul  diaaeinn  alone;"  this  put  in 
issue  the  title  of  the  demandant.  The  demand- 
ant put  in  evidence  a  lease  from  Holmes  and 
Wood  duly  recorded  and  dated  May  11,  1872, 
whereby  a  tract  of  land  was  demised  by  them 
to  the  Turners  Falls  Lumber  Company,  one  of 
the  tenants  in  this  action,  for  a  term  of  twen^ 
years  from  October  8,  1867,  and  he  cMmed 
"that  the  premises  described  in  said  lease  were 
the  same  sought  to  be  recovered  in  this  action." 

"The  court,  upon  the  request  of  the  plaintiff, 
ruled  as  matter  of  law  that  the  tenant,  the 
Turner's  Falls  Lumber  Comprav,  oould  not 
dispute  the  titie  of  the  landlord  in  this  action 
to  so  much  of  the  demanded  premises  as  were 
included  in  said  lease,  while  occupying  the 
same  under  said  lease,  and  that,  in  order  to  en- 
able the  lessee  to  dispute  the  landlord's  title  to 
the  premises  included  in  said  lease,  the  tenant 
must  either  surrender  said  lease,  or  disclaim  to 
hold  under  it,  or  show  tiial  it  was  induced  to 
mter  into  it  through  fraud  or  mistake." 

The  demandant^  claim  of  title  waa  as  fol- 
lows: Two  deeds  of  William  Smalley  to  Reu- 
ben Shattuck,  both  dated  February  4,  1796. 
The  titie  conveyed  by  these  deeds  passed  by 
mesne  conveTanoes  to  Timothy  M.  Stoughton 
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on  or  before  June  15, 18S9.  Stouffliton  con- 
veyed the  premises  to  Holmes  and  Wood  by 
deed  dated  April  10,  1869;  and  the  same  day 
Holmes  and  Wood  conveyed  the  same  premises 
in  mortgage  to  Stoughton,  who,  on  March  32, 
1877,  assigned  the  mortgage  to  Peleg  Adams; 
and  Adams,  on  March  18,  1882,  sold  the  same, 
under  a  power  contained  in  the  mortgage,  to 
the  demandant,  and  on  April  1, 1888.  delivered 
a  deed  to  bim.  Holmes  and  Wood  executed 
the  lease  to  Turner's  Falls  Lumber  Company 
on  May  U,  1873.  At  this  time  Holmes  and 
Wood  were  mortgagors,  and  Stoughton  was 
mortgagee,  and  the  demandant  has  Stoughton 's 
title.  The  demandant  is  Julian  Holmes,  a  dif- 
ferent person  from  Nathaniel  Holmes,  who  was 
one  of  the  lessors.  The  demandant,  in  bring- 
ing this  writ  of  entry  to  recover  possession  of 
the  land,  if  it  is  included  in  the  tease,  must 
deny  that  the  lease  is  good  against  him,  on  the 
ground,  probably,  that  a  lease  by  a  mortgagor 
does  not  convey  an  interest  in  the  land  as 
against  a  prior  mortgagee.  There  is  no  evi- 
dence that  the  demandant  has  ever  recognized 
the  Turner's  Falls  Lumber  Companr  as  bis 
tenant,  and  the  demandant  elects  by  his  suit  to 
treat  the  tenant  as  a  disseisor. 

The  lessee  is  not.  by  virtue  of  the  lease  and 
by  occupying  under  it,  a  tenant  of  the  demand- 
ant, noristbe  demandant  bis  landlord.'  The 
demandant  claims  by  a  title  paramount  to  that 
of  the  lessee,  and  the  lessee  cannot  set  up  the 
lease  as  a  defense  to  this  suit  and  it  is  not  es- 
topped by  the  lease  from  disputing  the  demand- 
ant s  title.  If  the  lessor  or  any  person  claiming 
under  the  lessor  by  a  title  subsequent  to  the 
date  of  the  lease,  had  brought  suit  against  the 
lessee  to  recover  the  rent,  the  lessee.while  occu- 
pying under  the  lease,  could  not  dispute  the 
sufficiency  of  the  plaintiff's  title.  A  prior 
mortgagee  might  entCT,  and  the  tenant  might 
attorn  to  him,  and  this  would  be  a  good  defense 
to  an  action  by  the  mortgagor  or  those  claim- 
ing under  him  for  rent  accruing  subsequently 
to  the  entry.  The  lessee  would  thus  become 
the  tenant  of  the  mortgagee,  but  until  such  an 
entry,  and  until  the  lessee  attorns  to  the  mort- 
gagee, or  until  the  mortgagee  requires  the  les- 
see to  pay  rent  to  him,  the  mortgagee  and  the 
lenee  ate  strangers.  This  niling  cannot  be 
sustained.  8mm  v.  Bhepaid,  IS  Pick.  147; 
RuateU  v.  AUen,  2  Allen,  42;  Welch  y.  Adams, 
1  Met.  494;  Haven  v.  Adams,  4  Allen,  80,  93; 
^tfl  V.  Boston,  H.  <ft  E.  R.  R.  Co.  107  Mass.  1, 
36;  MaaaachutetU  H.  L.  Ins.  Co.  v.  Wilson,  10 
Met.  126:  Co<de  v.  Johnson,  121  Mass.  826. 


Bethiah  CHA0WICK 
«. 

Enoch  DAVIS. 

In  a  deed  where  the  befirintiing  of  the  de- 
scription of  a  piece  of  (^nnd  is  fixed  at 
a  stake  and  stones  on  a  county  road,  and 
their  location  cannot  be  determined, 
other  words  of  description,  "bounding 
southeasterly  on  said  county  road,^'  will 
convey  title  to  the  middle  line  c€  the 
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OTS  defendant's  exceptions.  Orermled. 
Action  of  trespass  ^uare  elausum. 
The  land  in  question  is  a  triangular  piece  of 
land  situated  on  the  northwesterly  side  of 
Maple  Street  in  Warren,  Mass.,  and  shown  on 
a  plan  introduced  in  evidence.  Maple  Street  is 
an  old  county  road,  leading  from  Warren  to 
Springfield,  via  Brimfield,  the  original  location 
of  which  and  the  time  it  was  made  are  un- 
known. Some  time  in  1888,  upon  a  petition  re- 
citing that  the  boundaries  of  the  road  were  un- 
known, it  was  relocated  by  the  county  commis- 
sioners, and  the  northwesterly  line  of  Maple 
Street,  as  relocated,  is  now  the  southeasterly  Ime 
of  the  disputed  tract  of  land.  The  northwest- 
erly line  of  the  disputed  tract  is  adjacent  to 
plaintiff's  land,  and  Its  northeasteriy  line  bad- 
jiicent  to  the  defendant's  land. 

The  plaintiff  at  the  trial  introduced  in  evi 
denceachain  of  title  consisting  of  many  deeds, 
beginning  with  the  deed  of  Tyler  Burroughs 
to  Cyrus  Hutchins  in  1815,  in  which  the  de- 
scription, so  far  as  material  to  this  case,  is  as 
follows:  "beginning  at  a  stake  and  stones  on 
the  county  road  leading  from  Western  (now 
Warren)  to  Brimfleld;  thence  running  westeriy 
bounding  northerly  on  land  of  Itaniel  Batch- 
eller  and  James  Trask,  until  it  comes  to  a  white 
oak  stump,  being  a  comer  of  Trask's  land  and 
the  northwest  comer  of  the  piece  aforesaid; 
thence  southerly  5  rods  to  a  cross  road;  thence 
running  southeasterly  to  said  county  road 
bounded  southwesterly  on  said  cross  road; 
thence  running  northeasteriy  to  the  first  bound, 
and  bounding  southeasterly  on  said  county  road, 
with  all  privileges  and  appurtenances."  The 
description  in  her  other  deeds  is  substantially 
the  same. 

It  was  contended  by  the  plaintiff  that  these 
deeds  carried  the  title  of  the  plaintiff  to  the 
center  of  the  highway,  and  thereby  included 
the  land  in  quesnon.  It  was  contended  by  the 
defendant  that  the  deeds  excluded  the  fee  of  the  I 
county  road,  and  that  the  land  in  question  was  ' 
a  part  of  the  county  road  as  the  same  existed 
previous  to  its  relocation  in  1888. 

The  evidence  was  conflicting  as  to  the  exist- 
ence  of  any  stake  and  stones,  and  as  to  their  ex-  | 
act  location.  The  defendant  asked  the  court 
to  rule  that  "the  description  in  the  plaintUTi 
title  deeds  'beginning  at  a  stake  and  stones  en 
the  county  nmd,'  and  continuing  by  various 
courses  and  distances  back  to  the  county  road,  ' 
and  tbence  by  said  road  to  the  point  of  begin- 
ning, entirely  excludes  the  road  from  the 
grant."  The  court  refused  so  to  rule  and  in- 
structed the  jury  as  follows:  "If  you  find  this 
land  was  part  of  tbe  highway,  then  the  next 
question  is  to  see  whether  the  plaintiff  had  aav 
deed  of  it.  It  is  not  claimed  by  the  plaintiff 
that  she  has  any  deed  of  any  portion  except  that 
which  is  west  of  the  middle  line  of  the  bi{^- 
way;  and  if  this  was  a  part  of  the  highway, 
tbe  plaintiff  claims  that  it  was  all  west  of  the 
muldle  line  of  the  location  of  the  highway,  and 
that  upon  the  relocation  of  Maple  Sreet  it  fell 
back  clear  of  the  public  easement  and  pubKc 
travel  to  ber  as  the  owner  of  the  fee.  She  sa^ 
she  got  the  fee  by  these  deeda  Now  as  to  this 
deed  which  I  read  to  rou  as  beginning  at  a 
stake  and  stones  on  tbe  highway.  If  you  can  ' 
find  where  those  were,  start  there.  If  you  find 
the  stake  and  stones  to  have  been  on  the  line  of 
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the  highway  oDthealde  line — then  I  instruct  you 
that  the  deeds  to  Kye  and  Bliss  include  no  part 
of  the  highway,  and  that  the  plaintiff  has  do 
record  due  shown  here  to  any  part  of  the  high- 
war.  She  begins  at  stake  and  stones;  if  the 
stake  and  stones  were  upon  the  side  of  the 
road — the  side  line  of  the  highway — then  the 
deed  includes  no  part  of  the  highway.  If,  how- 
ever, you  are  unable  to  fix  whue  Ihe  stake  and 
atones  were  and  cannot  ascertain  that  startiDg 
potDtat  all. — cannot  find  it, — then  I  instruct  you 
that  the  language  of  the  plaintiff's  deeds  (the 
Bliss  and  Nye  deeds)  is  strong  enough  to  con- 
vey the  title  to  the  middle  line  of  the  highway 
as  it  existed  at  the  time  those  deeds  were  made. 
If  you  cannot  find  the  stake  and  stones,  then  I 
inatmct  you  that  the  deed  gives  to  the  middle 
of  the  road."  The  court  ruled  in  substance 
that  it  was  incumbent  upon  the  plaintiff  to 
prove,  not  only  that  the  description  in  the  deeds 
was  in  language  apt  to  include  the  land  to  the 
middle  of  the  nighway,  but  that  the  grantors 
in  those  deeds  owned  to  the  middle  of  the  high- 
way, and  left  it  to  the  jury  upon  the  evidence 
to  find  whether  the  grantors  did  so  own.  The 

Jury  found  for  plaintiff,  and  the  defendant  al- 
^ed  exceptions. 


Me$tn.  Bice,  Kin|r  ft  Rice,  for  defend- 
ant: 

The  descriptioa  in  the  title  deeds  offered  by 
the  plaintiff  must  of  itself  entirely  exclude  the 


road  from  the  grant.   Had  the  description  be- 

Kn  simply  "on  the  county  road" — it  would 
ve  been  considered  that  the  starting  point  was 
at  the  westerly  Hoe  of  the  road. 
Dodd  V.  Witt.  188  Mass.  63,  65. 
The  stake  and  stones  having  been  established, 
therefore,  as  a  ]»oint  on  the  (westerly)  side  line 
of  the  roed,  the  description  in  the  plaintiff's 
deeds  already  referred  to  must  enurdy  ex- 
clude the  road. 

Siblejf  V.  Haldm,  10  Pick.  249;  Pkillip$  v. 
Botcen,  7  Gray,  25;  CConn^l  v.  Bryant.  121 
Mass.  557;  Beanr.  Lowell,  135  Mass.  55.60; 
Botton  V.  Riehardaon,  18  Allen,  146, 1B8;  Ihdi 
V.  Witt,  giipra. 

Measr%.  Frank  P.  Gonldiai*  and  E.  C. 
Sawyer,  for  plaintiff: 

The  land  la  bounded  "southerly  on  said 
coimtyroad."  By  the  doctrine  now  established, 
the  presumption  is  that  whereveradeed  bounds 
an  estate  by  or  on  a  public  or  private  Wf^  it 
convevs  to  the  center  of  the  way,  unless  a  con- 
trary intent  appears  on  the  fa(w  of  the  instru- 
ment 

White  V.  Godfrey .  97  >Ia83.  472;  (fConndl  v. 
Bryant,  121  Mass.  557;  Peck  v.  Bennitton.  Id. 
17;  Bodon  v.  Bichardmm,  18  Allen,  146. 

The  case  is  on  all  fours  with  White  v.  Ood- 
frey,  and  is  stronger  in  favor  of  the  plaintiff's 
construction  than  either  (/Connetl  v.  Bryant  or 
Peek  V.  Benniston. 

The  ruling  was  too  favorable  to  the  defend- 
ant, as  it  allowed  him,  if  he  could,  to  locate  the 
stake  and  stones  at  the  idde  of  the  road.  The 
rule,  as  eatabli^ed  by  the  above  cases,  excludes 
evidence  dehon  the  deed.  There  is  nothing  on 
the  face  of  this  deed  which  "by  explicit  state- 
ment or  necessary  implication  requires  a  differ- 
ent construction  to  be  placed  on  the  terms, 
which,  iu  legal  import,  under  the  general  rule, 
convey  to  the  center  of  the  street. 

Like  the  cases  cited,  this  case  is  distinguish- 
able from  8i6tq^  v.  Milden,  10  Pick.  248,  and 
Smith  V.  Sloeomb,  9  Gray,  86,  by  the  fact  that  in 
those  cases  the  face  of  the  deed  disclosed  a 
monument  "on  the  side  of  the  road." 

The  presumption  arising  from  the  ownership 
of  land  abutting  on  a  hi^way  would  be  suffl- 
cienl,  in  the  abMnce  of  evidence,  to  make  the 
general  rule  above  stated  applicable. 

Biee  V.  Worcester,  11  Gray,  283,  note;  Botton 
V.  Ricliardaon,  18  Allen,  146. 

Field*  J.,  delivered  the  opinion  of  the  court: 
If  the  stake  and  stones  were  upon  the  side  of 
the  road,  the  ruling  of  the  court  was  sulB- 
ciently  favorable  to  the  defendant.  If  they 
were  not,  or  if  the  jury  could  not  find  that  they 
were,  the  ruling  of  the  court  was  correct. 
WhiUv.  Qodfrey,  97  Mass.  472;  O'CbwiwBv. 
Bryant,  121  Mass.  557;  Peck  v.  DennitUm,  181 
Mass.  17;  Boddv.Witt,  189  Mass.  68;  QouH  v. 
V.  Battern  B.  S.  142  Mass.  86. 
Sueptiont  overruled. 


Samuel  ALDRICH,  Err., 

V. 

John  R.  ALDRICH. 

1.  When  evidence  has  been  introdocMl 
without  obJocUon  upon  a  matter  neces- 
sarily involTed  in  taking  an  aooount  be- 
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tween  the  parties,  and  there  ia  nofhlng* 
to  indicate  that  either  party  has  been 
taken  by  surprise,  or  that  the  matter  has 
not  been  fully  and  fairly  tried,  a  new 
trial  should  not  be  granted  because 
the  pleadinffB  "were  not  as  specific  as 
they  should  have  been. 

2.  The  party  taking  possession  of  mort- 
gaged premises  nntu  the  mortga^  was 
foreclosed  by  the  lapse  of  three  years, 
must  account,  not  only  for  the  value 
<^the  Land,  but  also  for  the  rents  and 
profits,  if  he  received  any,  while  in  pc»- 
sessinn. 

3.  Under  Pub.  Stat.  chap.  167,  %  42,  if  a 
supplemental  answer  does  not  with 
Bumcient  certainty  allege  that  the 
plaintiff  had  received  rents  and  prof* 
Its  of  the  mortgaged  property,  of  which 
he  had  taken  possession  in  foreelosare, 
which  ooght  to  be  applied  toward  the 
payment  of  the  principal  and  interest  on 
the  mortgage  debt,  tne  court  nay.  In 
ite  discretion,  permit  the  defendant  to 
amend  hiB  answer,  and  a  pending  ob- 
jection to  the  admissibility  of  evidence 
in  proof  thereof  will  become  immaterial. 

(Woroeeter  Filed  November  2&,  1680.) 

ON  report.  Judgment  on  the  finding. 
ActioD  upon  a  promissory  note  for  $2,500. 
At  thetrial  in  the  superior  court  before  Aldrich, 
J.,  without  a  jury,  it  appeared  that  the  said 
note  was  secured  by  a  mortgage  upon  real  es- 
tate of  the  defendant,  situated  in  Oxford.  Feb- 
ruary, 1859,  the  defendant  removed  from  the 
commonwealth  and  has  never  since  resided 
here.  March,  1859,  the  mortgagee,  plaintiff's 
testator,  eutered  up<»i  the  mortgag^  premises 
and  took  open  and  peaceable  possessioD  of  the 
same  for  the  purpose  of  foreclosing  atAd  mort- 
gage for  condition  broken,  and  remained  in 
ponession,  taking  the  rents  and  profits  till  the 
mortgage  was  foreclosed  by  the  lapse  of  three 
years.  The  defendant  bought  the  premises  of 
the  plaintiff's  testator  in  January,  1858.  The 
value  of  said  premises  at  the  time  of  the  fore- 
closure of  said  mortgage  was  estimated  by 
several  witnesses  at  from  $2,300  to  $2,600. 
Upon  this  evidence  the  court  found  that  the 
value  of  the  premises  during  and  at  the  close  of 
the  three  years  was  $3,70U,  and  that  the  annual 
rents  and  profits  were  at  least  equal  in  value  to 
the  annual  interest  on  said  note;  The  plaintiff 
asked  the  court  to  rule,  as  matter  of  law,  that 
he  was  entitled  to  interest  upon  the  principal  of 
said  note  to  the  time  that  the  foreclosure  of  the 
mortgage  became  absolute;  and  that  the  value 
of  the  premises  at  that  time  should  be  deducted 
from  the  amount  then  due  on  said  note,  includ- 
ing principal  and  interest,  and  that  the  plain- 
tiff was  entitled  to  recover  in  this  suit  the 
balance  thus  found  to  have  been  due  on  the 
note;  and  that  under  the  answer  and  evidence, 
the  annual  rents  and  profits  could  not  properly 
be  allowed  in  part  payment  of  said  note.  The 
answer  referred  to  was  a  general  denial,  and 
that  the  note  was  given  without  consideration, 
or  there  had  been  an  entire  failure  of  considera- 
tion; and  that  the  cause  of  action  mentioned  in 
plaintiff's  writ  did  not  accrue  within  twenty 
years  before  suing  out  plaintiff's  writ;  that  ttie 
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cause  of  action  had  been  barred  fbe  statutes 
of  the  State  of  Connecticut,  in  which  State  de- 
fendant had  resided  fOT  twen^-siz  years  last 
past.  The  court  did  rule  as  requested  in  rela- 
tion to  the  allowance  of  interest  on  said  note, 
and  refused  to  rule  as  requested  in  relatitm  to 
the  allowance  of  rents  and  profits,  and  found 
that  the  value  of  the  said  premises  at  the  time 
of  foreclosure  and  at  the  time  the  mortgagee 
took  possession  was  $2,700;  and  that  the  annual 
rents  and  profits  were  at  least  equal  to  the 
annual  interest  on  said  note  for  said  three  years; 
and  that  the  note  had  in  that  manner  been  fully 
paid,  that  is,  in  the  value  of  the  mortgaged 
premises  and  in  the  value  of  the  annual  rents 
and  profits, — and  found  for  the  defendant 
The  court,  after  the  flodtng,  allowed  the  de- 
fendant to  file'a  second  amendment  to  bis  an- 
swer, a  supplemental  answer  alleging  that  UiP 
note  had  been  fully  paid  by  the  foreclosure  pro- 
ceedings, having  been  previously  filed;  the 
second  amendment  alleging  that  the  rents  and 
profits  received  by  plaintiff  were  of  great  value, 
and  ought  to  baapplied  in  reduction  of  the 
amount  due  on  said  note,  and  of  the  interest 
thereon.  This  amendment  was  objected  to  by 
the  plain  lift  at  that  stage  of  the  case.  No  part 
of  the  evidence  introduced  at  the  trial  was  ob- 
jected to  as  not  admissible  under  the  answer  as 
the  answer  then  stood.  After  the  finding,  at 
the  request  of  the  plaintiff,  the  presiding  jiidse 
reported  the  case  lor  the  determination  of  the 
Supreme  Judicial  Court. 

Jir.  F.  A.  Oaskill.  for  plaintiff. 

Mem-t.  T.  G.  Kent  and  G.  T.  Deweyi  for 
defendant: 

The  report  finds  that  the  rents  and  profits 
during  the  time  plaintiff  was  in  possession  of 
the  premises  were  equal  to  the  interest  on  the 
note,  and  that  the  premises  at  the  time  of  the 
taking  poBsession  and  at  the  time  the  foredos- 
nre  was  completed  were  otgiwtet  value  than 
the  amount  of  the  note.  Tbia  leaves  nothing 
due  on  the  note. 

Amory  v.  Fairbanks,  8  Mass.  563. 

The  answer  was  properly  allowed  to  be 
amended  to  conform  to  the  evidence  (Pub.  Stat 
167,  42),  and  the  allowance  of  the  amendment 
was  clearly  matter  of  discretion  and  cannot  be 
reviewed  by  this  court. 

amith  vrWhitinif,  lOO  Mass.  133. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
Whether  there  was  sufficient  evidence  to  en- 
able the  court  to  find  that  the  value  of  the  an- 
nual rents  and  profits  was  at  least  equal  to  the 
annual  interest  on  the  note,  Is  a  question  not 
raised  in  this  report.  The  evidence  on  tldssab- 
ject  does  not  appear  to  have  been  fully  stated 
in  the  report.  The  objections  of  the  plaintiff 
are  to  the  refusal  of  the  court  to  rule  "that 
under  the  answer  and  evidence  the  annual  rents 
and  profits  could  not  properly  be  allowed  in 
part  payment  of  said  note,"  and  to  the  allow- 
ance by  the  court  of  the  defendant's  second 
amendment,  and  to  the  finding  that  the  note 
had  been  fully  paid,  which  was  leached  bj 
debiting  the  plaintiff  with  the  valneof  the  rents 
and  profits  for  the  three  years  after  he  took 
possession.  'The  supplemental  answ^,  which 
must  be  considered  as  the  defendant's  firet 
amendment,  alleged  that  the  defaidant  made 
peaceable  entrr  iqxm  and  took  poasessiMi  the 
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mortgaged  premisefl,  on  March  17,  1869,  and 
continued  in  said  possession  for  the  term  of 
three  years  thereafter  "when  said  mortgage  was 
fully  foreclosed,"  and  that  the  "land  was  of 
greater  value  than  the  amount  of  said  note  at 
the  time  of  said  foreclosure  and  said  note  has 
been  follypaid."  "  No  put  of  the  evidence  in- 
trodnced  at  the  time  was  objected  to  as  not  nd- 
missible  under  the  answer  as  the  answer  then 
stood."  Tliis  must  include  the  evidence  of  the 
value  of  the  rents  and  profits.  When  evidence 
has  been  introduced  without  objection  upon  a 
matter  necessarily  involved  in  taking  an  ac- 
count between  the  parties,  and  there  is  nothing 
to  indicate  that  either  party  has  been  taken  by 
sororise,  or  that  the  matter  has  not  been  fully 
ana  fairly  tried,  there  ought  not  to  be  a  new 
trial  because  the  pleadings  were  not  in  every 
particular  as  specific  as  they  ought  to  have 
been.  The  note  expressly  drew  interest.  The 
plaintiff  must  account,  not  only  for  the  value 
of  the  land,  hut  also  for  the  rents  and  profits, 
If  he  received  any  while  in  poeseaslon,  as  this 
was  evident  to  both  parties.  Pub  Stat.  chap. 
167,  §  42,  permits  amendments  at  any  time  be- 
fore final  judgment,  and,  if  the  supplemental 
answer  dia  not  with  sufficient  certainty  allege 
that  the  plaintiff  had  received  rents  and  profits 
which  ought  to  be  applied  toward  the  payment 
of  the  principal  and  interest  on  the  note,  it  was 
within  the  discretion  of  the  superior  court  to 
permit  the  defendant  to  amend  his  answer;  and 
Uie  original  objection,  if  there  were  anyUiing 
in  it,  becomes  immaterial.  It  does  not  appear 
that  the  plaintiff  has,  in  any  respect,  been  preju- 
diced by  this  action  of  the  court. 
Jv^^meni  on  ^finding. 


C3iarles  A.  COOPER 

t. 

Samuel  A.  JOHNSON. 

Where  a  boiler  and  tank  were  placed 
on  a  foundation  of  brickwork,  the 
edgee  of  which  had  been  cemented  be- 
fore they  were  placed  thereon,  to  keep 
them  in  place,  and  they  were  easily  re- 
movable, the  boiler  and  tank  remain 
the  personal  property  of  the  tenant 
at  will,  aA  againat  the  ownw,  on  a  de~ 
maud  for  rent. 

(Besex — Filed  November  U,  1888.) 

ON  defendant's  exceptttms.  Overruled. 
Action  of  replevin  against  a  deputy  8herif^ 
to  recover  a  lot  of  property  consisting  of  a 
wagon,  harness,  one  upright  tubular  boiler,  one 
iron  tank,  shovels,  iron  press,  etc.  The  defend- 
ant attached  the  property  upon  a  writ  in  favor 
of  certain  Misses  Nichols,  a^inst  William  H. 
Winslar  &  Co.,  tenants  of  said  Nichols,  upon  a 
demand  for  rent.  At  the  trial,  upon  cross  ex- 
amination, the  plaintiff  testified  that  the  tubu- 
lar boiler  was  placed  upon  a  foundation  of 
brickwork  and  cement;  the  edges  of  the  brick- 
work upon  which  the  boiler  was  placed  being 
cemented  before  the  boiler  was  placed  thereon, 
to  keep  it  tiebt,  and  that  the  iron  oblong  tank 
was  similarh-  placed.  The  defendant  cootended 
that  the  tank  and  upri^t  tubular  boiler  were 
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a  part  of  the  realty.  The  court  instructed  the 
jury  as  to  the  boiler  and  tank,  that  for  the  pur- 
poses of  the  trial,  the  jury  would  not  be  justi- 
fied in  finding  that  either  was  part  of  the  r^ty . 
but  both  would  be  taken  as  personal  property. 
The  yoiY  found  for  the  plaintiff  as  to  the  boiler 
and  tank,  and  the  defeadant  alleged  exceptions. 

Mr.  C.  Sewall,  for  defendant: 

The  question  presented  is;  Did  the  court  be- 
low err  in  ruling,  as  matter  of  law,  Uiat  the 
boiler  and  tank  were  not  a  part  of  the  realty  ? 
This  question  is  to  be  determined,  not  as  be- 
tween mortgagor  and  morttragee;  nor  as  be- 
tween landlord  and  tenant;  nor  as  between  ven- 
dor and  purchaser  of  real  estate;  but  upon  the 

ftrinciples  laid  down  in  Blim  v.  Whitiuo,  9  Al- 
en,  115,  and  cases  therein  cited,  which  seem 
to  be  decisive  of  this  matter. 

As  between  landlord  and  tenant,  fixtures 
which  the  tenant  or  bis  vendee  suffers  to  re- 
main there  after  his  term  become  a  part  of  the 
realty,  which  neither  be  nor  bis  vendee  can 
afterwards  remove. 

OaffUld  V.  Hapgood,  17  Pick.  193. 
The  court  should  have,  upon  the  whole  evi- 
dence in  the  case,  left  the  jury  to  find  the  facts 
after  explaining  the  law  applicable  in  such  cases. 
Mr.  C.W.  Richardson,  for  plaintiff: 
There  is  no  precise  test  to  determine  whether 
an  article  becomes  a  part  of  the  realty.    It  de- 
pends upon  tbe  relation  of  the  parties,  the 
character      the  artides,  and  their  adaptation 
to  the  bulging,  and  generally  upon  the  cir- 
cumstances of  each  case  as  indicating  the  inten- 
tion of  the  parties. 

HuibeU  v.  Eaut  Cambridge  Five  Vent$8avinga 
Bank,  182  Mass.  448;  Pea  v.  Pea,  35  Ind.  387; 
Funk  V.  Brigaldi,  4  Daly  (N.  Y.),  859. 

These  are  articles  which  are  incidental  mere- 
ly to  the  particular  business  carried  on  in  tbe 
building  at  tbe  time. 

MeConneU  v.  Slood.  128  Mass.  47.  See  126 
Mass.  150. 

The  mode  of  annexation  does  not  seem  to 
differ  essentially  from  that  of  the  boiler  in 
McLaughlin  v.  Nash,  14  Allen,  136. 

Of  course  such  articles,  so  placed,  can  1>e  re- 
moved without  the  slightest  injury  to  the  free- 
hold. 

Whitney  v.  Braatow,  4  Pick.  810. 

What  was  the  intention  of  the  parties?  is  an 
important  question. 

Hubbell  V.  East  Cambridge  Five  Cente  Savinge 
Bftnk,  132  Mass.  448;  Pea  v.  Pea.  85  Ind.  387; 
Funk  V.  Brigaldi,  4  Daly  (N.  Y.),  859. 

The  case  of  Allen  v.  Mooney,  130  Mass.  155, 
merely  decided  that,  under  some  circum- 
stances, a  portable  furnace  might  be  a  part  of 
the  realty.  Much  less  are  these  articles  a  part 
of  tbe  realty  where  the  question  is  between 
landlord  and  tenant. 

Hotbrook  V.  Chamberlin,  116  Mass.  155. 

A  tenant  at  will  has,  during  the  continuance 
of  the  estate,  a  reasonable  time  afterwards  to 
remove  his  trade  fixtures. 

Doty  V.  Oorftam.  5  Pick.  489;  Wairia  v.  F^nt 
Nat.  Bank,  124  Mass.  575. 

The  law  regards  with  peculiar  favor  the  right 
of  tenants,  as  against  their  landlords,  to  remove 
articles  annexed  by  them  to  the  freehold. 

WaU  V.  Hindi,  4  Gray,  870;  Pea  v.  Fw,  86 
Ind.  891;  8  Mass.  416. 

But  tbe  defendant  has  attached  the  goods  in 
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ouestfon  ai  personal  property,  and  would  un- 
ooubtedly  have  sold  toem  as  such,  had  be  not 
been  interrupted.  What  better  proof  of  the 
underataoding  betweenlaDdloid  aod  tenant,  and 
of  the  oplnioD  of  the  landlord  and  bia  agent, 
the  defoadant,  can  ve  have,  than  this? 

C.  Allmit  J.,  delivered  the  opinion  of  tlie 
court: 

There  was  no  contradictorv  evidence,  and  it 
is  assumed  by  both  rarties  that  the  facts  testi- 
fied to  by  the  plaintiff's  witnesses  were  true.  It 
thus  appears  that  the  boiler  and  tank  were 
placed  in  the  building  byWinslow  &  Co.,  who 
were  tenants  at  will.  Whether  their  tenancy 
had  ended  or  not  is  not  mentioned  in  the  bill  of 
exceptions.  The  boiler  was  placed  on  a  founda- 
tion of  brickwork  and  cement,  the  edges  of  the 
brickwork  being  cemented  before  the  boiler 
was  placed  thereon,  to  keep  it  tight,  that  is.  in 
place.  The  tank  waa  aimilarly  placed.  It  is 
apparent  that  these  articles  could  be  used  equal- 
ly well  elsewhere,  and  that  the  fastening,  such 
as  it  was,  was  merely  to  keep  them  in  place. 
They  were  easily  removable.  There  is  nothing 
to  ^ow  that  the  defendant  contended  at  the 
trial  that  a  reasonable  time  for  their  removal 
had  expired,  and  no  such  question  is  presented 
by  the  bill  of  exceptions.  The  boiler  and  tank 
remained  perBOnal  property,  and  indeed  were 
so  treated  by  the  dofendant  and  the  owners  of 
the  building  in  making  the  attachment.  HuhMl 
V.  Bast  Oawbridge  iiaving$  Bank,  182  Mass.  448; 
CoTptnter  v.  Walker,  140  Mass.  416. 

Sxeeptiant  overruled. 


John  S.  CURNEW 
t. 

Asbton  LEE. 

Work  done  in  making  alight  chang^B  In 
a  bnildingt  which  work  is  merely  inci- 
dental to  work  on  personal  property, 
even  if  itself  protected  by  lien,  would 
not  have  the  effect  to  make  the  lien 
available  for  the  work  on  the  per- 
sonal property.  But  ■nek  work  on 
the  biuldliur  does  noi  fall  within  the 
meaning  of  Pub.  Stat.  cbap.  191,  gg  1-6. 

(Eeeex — Filed  November  24, 1880.) 

ON  petitioneT^  exceptions.  Overruled. 
Petition  to  enforce  a  mechanics'  lim.  At 
the  trial  in  the  superior  court,  without  a  jury, 
the  following  iaota  appeared : 

The  petitioner,  a  carpenter  and  builder,  per- 
formed personally,  or  by  persons  employed  and 
paid  by  bim,  the  labor  stated  in  bis  petition, 
beginning  on  February  28,  1884,  and  ceasing 
March  19, 1884;  and  uie  prices  for  such  labor, 
stated  in  the  petition,  were  reasonable.  A  cer- 
tificate containing  a  statement  of  said  labor 
and  the  prices  thereof,  together  with  a  just  and 
true  account  of  the  same  and  of  all  credits,  was, 
in  legal  substance  and  form,  duly  filed  in  the 
registry  of  deeds  of  the  Southern  District  of 
jEasex  County  on  April  18,  1684. 

The  premises  described  in  the  petition,  in 
which  said  labor  was  performed,  are  situated  In 
Methuen.  and  consisted  of  a  building  used  by 
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the  partnership  of  Lee,  Blackburn  &  Co.  for 
the  manufacture  of  chemicals  and  glue  (re- 
spondent beiog  a  member  of  said  partnership, 
and  owner  of  the  land  on  which  said  buildiDc 
is);  and  said  land  when  said  labor  waa  petfonnea 
was  leased  by  respondent  to  said  Lee,  Blai^- 
buro  &  Co.  Prior  to  January,  1884.  one  Jen- 
nings was  patentee  of  a  machine  and  apparatus 
for  drying  glue,  by  a  quick  process,  and  said 
Lee,  Blackburn  &  Co.  bod  contracted  with  said 
Jennings  to  put  into  their  said  factory  one  of 
his  drying  machines;  but  after  the  same  had 
been  put  mto  said  factory,  in  the  summer  of 
1883,  and  applied  to  the  drying  of  glue,  it  was 
not  effective  for  that  purpose,  and  said  Lee, 
Blackburn  <&  Co.  in  January,  1884,  sought  to 
have  that  machine  replaced  by  a  machine  more 
effective  for  the  purpose  of  drying  ^lue.  When 
Lee,  Blackburn  &  Co.  applied  to  said  Jennings 
for  a  new  drying  machine,  a  corporation — tbe 
Jennings  Miuihitie  Co. — had  become  by  pur- 
chase sole  owner  of  said  Jennings'  rights  as  pa- 
tentee of  sidd  machine,  ^d  Jennings  Machine 
Co.,  having  an  interest  in  the  success  of  said 
drying  machines,  agreed  to  sell  to  said  Jen- 
nings castings  and  apparatus  necessary  for 
such  a  drying  machine  as  Lee,  Blackburn  &  Co. 
required  of  said  Jennines,  if  he  would  put  into 
said  factoty  one  of  the  Jenninfp  patent  dr3ring 
machines,  whidi  would  be  sabsfactory  to  san 
Lee,  Blackburn  &  Co.  Said  Jennin^  agreed 
to  put  into  said  factory  a  drying  machine  satis- 
factory to  said  Lee,  Blackburn  &  Co. — ^tbe  Joi- 
nings Machine  Co.  being  in  no  respect  a  party 
to  that  agreement,  excepting  in  agreeing  as 
aforesaid  to  assist  said  Jennings  to  perform  his 
agreement  with  said  Lee,  Blackburn  &  Co. — 
and  thereupon  said  Jennings  procured  of  said 
Jennings  Machine  Co.  parts  of  a  drying  ma- 
chine which  was  in  a  factory  in  Lawrence,  and 
other  castings,  etc.,  from  Boston,  paid  for  the 
labor  and  cost  of  removing  tbe  same  to  said  fac- 
tory of  Lee,  Blackburn  &  Co.  and,  through  one 
Weeks,  employed  petitioner  to  do  the  carpen- 
ter's work  and  furnish  stock  necessary  to  put 
a  satisfactory  drying  machine  into  said  Lee. 
Blackburn  &  Co.  %  factory;  andpetitioner'slabor 
was  all  of  it  performed  under  an  employmait 
by  said  Weeks  on  behalf  of  said  Jennings,  and 
under  the  supervision  and  direction  of  said 
Weeks — who  was  in  no  respect  in  the  employ- 
ment of  respondent,  or  of  said  Lee,  Blackburn 
&  Co. — and  said  Weeks  took  and  kept  a  daily 
account  of  said  labor.  Said  labor  was  pei^ 
formed  with  the  knowtedge  of  respondent  and 
Lee,  Blackburn  &  Co.,  (their  consent  to  the  same 
was  not  expressly  asked,  or  expressly  given), 
but  such  knowledge  did  not  extend  to  the  terms, 
times,  or  limits  of  such  labor,  or  to  any  arrange- 
ment or  contract  of  said  Weeks  with  petitioner 
in  relation  to  tbe  same.  The  labor  of  petitioner 
was  subject  to  the  condition  and  qualificatioiift 
before  stated,  performed  with  the  iinplied  cm- 
sent  of  respondent  and  of  said  Lee.  Blackburn 
&  Co.  Said  labor  was  performed  in  a  shed 
attached  to  said  Lee,  Blackburn  &  Co.'s  fsctoiy 
on  respondent's  land,  and  said  shed  was  con- 
structed to  cover  machinery  and  to  use  as  a  dry- 
ing room, the  dimensions  of  which  were  40  by  19 
feet;  had  a  tar  and  gravel  roof  ;wasclapbosraed; 
one  side  of  the  imdde  of  it  was  sheathed,  and 
the  ceiling  of  it  had  been  lathed  and  plastered, 
to  make  it  fit  for  Jeonings*  prerioui  macbine. 
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Tlw  parte  of  said  machine  procured  by  Jen- 
nines  from  said  Jennings  Machine  Co.  and  put 
by  him  into  said  abed,  under  his  contract  with 
iJee,  Blackburn  &  Co. ,  consisted  of  a  blower, 
fans,  pulleys,  shafting  and  belting;  and  labor 
in  adjusting  the  same  for  the  purpose  of  dic- 
ing glue  consisted  in  patching  boles,  in  sbeaUi- 
iiig,  remoTinga  false  floor— such  holes  and  false 
floor  having  been  used  in  connection  with  the 
machine  put  into  said  shed  in  1688,  by  said 
Jnmings,  and  which  was  discarded  and  taken 
out  because  it  was  not  satisfactory — coDStruct- 
iog  wooden  vertical  exhaust  pipes  along  the 
walls,  wooden  horizontal  air  pipes,  double 
iheatiied  with  paper  between  the  sheathing, 
tnateriab  of  which  were  in  part  sheathing  re- 
maining from  the  former  luyer  and  in  part 
new  sheathing  fumisbed  by  petitioner,  fastened 
and  adjusted  to  the  other  machinery  by  nailed 
cleats,  nailed  Selves,  and  nailed  brackets. 
The  horizontal  air  pipe  ran  beneath  the  center 
of  the  floor,  through  which  boles  were  cut  by 
which  the  air  passed  up  to  fans  placed  over  ft 
in  the  center  of  tbe  room.  The  pipes  were  not 
otherwise  connected  with  the  fans  or  running 
madiinery.  The  arrangement  of  the  fans, 
BhaftiQR.  pipes,  etc.  was  planned  expressly  for 
this  bmlding  by  a  drBugbtsnian  sent  for  the 
ponxise  by  Jennings,  u  removed  to  another 
buiming  of  a  different  shape  the  several  parts 
wonld  be  rearranged  therdfor,  tbe  parts  being 
increased  or  decreased  in  number,  as  circum- 
stances miriit  require.  Petitioner  rendered  a 
bill  for  bis  labor,  and  for  material  furnished  by 
him  and  used  in  connection  with  said  labor  (in 
said  shed  and  upon  said  machine)  to  said  Jen- 
nings Machine  Co.,  and  was  paid  for  said  ma- 
terials the  value  thereof,  $85,  by  some  persons 
whoee  names  were  not  disclosed  at  the  trial. 

Said  drying  machine  could  have  been  taken 
out  said  shed  and  factory  without  injuir  to 
the  same  or  the  destruction  of  any  part  of  these 
stmctures  in  their  walls,  roofs,  or  frames,  but 
not  without  injury  to,  and  the  substantial  de- 
B&uction  of,  tbe  wooden  esbauM  pipest  air 
pipes,  and  their  supports,  constructed  by  the 
labor  stated  in  the  petition. 

Upon  the  facts  tbe  court  found  that  this  peti- 
ttOD  could  not  be  maintained,  and  ordered  judg- 
ment for  tbe  respondent,  and  the  petitioner  al- 
leged exceptions. 

Masn.  £.  J.  Sherman  and  C.  U.  Bell, 
for  petitioner: 

I.  When  work  is  done  under  a  contract  with 
a  tenant,  no  different  question  is  really  raised 
than  when  it  is  done  under  a  contract  yrUh  the 
owner.  In  each  case  the  question  is  whether, 
in  the  language  of  the  statute,  the  work  Is  done 
"by  consent  of  the  owner  of  such  building  or 
structure."   Pub.  Stat.  chap.  195,  8  1. 

II.  The  lien  given  by  the  statute  is  for  work 
done  "in  the  erection,  alteration,  or  repair,  of 
a  building  or  structure  upon  real  estate."  A 
part  of  this  work  was  clearly  done  in  the  altera- 
tion and  repair  of  a  building.  As  to  the  rest  of 
the  work,  ft  was  dme  in  afludng  and  construct- 
ing what  we  contend  was  a  put  of  tbe  build- 
ing, but  which  was,  at  least,  of  the  nature  of  a 
trade  fixture,  taking  the  law  mostunf  avorably  to 
the  plaintiff.  Are  the  premises  liable  to  a  me- 
chanics* lien  when  a  trade  fixture  is  annexed 
under  a  contract  with  tbe  tenant,  but  with  tbe 
consent  of  the  landlord?  Tbe  answer  depends 
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upon  the  question  whether  such  fixtures  are  be- 
fore severance  a  part  of  the  realty  or  personal 
property. 

Turner  v.  Wentworth,  119  Mass.  469. 
No  man  can  contract  with  himself,  or  with 
a  firm  of  which  be  is  a  member. 

Story,  Part.  230,  321;  Pars.  Part.  268. 

Jfr.  J.  P.  Sweeney*  for  respondent:' 

It  is  clear  that  the  contract  under  which  the 

Sititioner  claims  was  made  with  tbe  firm  of  Lee, 
lackbum  &  Co.,  wbo  were  the  lessees  of  tbe 
respondent.  There  was  no  agreement  with  the 
respondent  and  no  conseDt  on  bis  part,  except 
as  it  might  be  inferred  from  bis  knowledge  that 
the  work  was  being  done.  Moreover,  tbe  labor 
was  for  the  benefit  of  tbe  lessees,  and  not  for 
that  of  the  reversioner.  Under  this  state  of 
facts  the  petitioner  cannot  maintain  a  lien. 

Francis  v.  Saylea,  101  Mass.  485;  Hayet  v. 
Femnden,  106  Abss.  338;  Comnt  v.  Brackett, 
112  Mass.  18. 

C.  Allen.  J.,  delivered  tbe  opinion  of  tbe 

court: 

Upon  the  facts  stated,  it  might  well  be  found 
that  the  drying  machine  was  undostood  by  all 
tbe  parties  to  be  prasonal  propertv  and  remov- 
able; that  tbe  petitioner  undertook  bis  jobas  a 
job  upon  personal  property;  that  any  work 
done  by  him  which,  m  a  literal  sense,  would  be 
an  alteration  of  the  building,  was  merely  casual 
and  incidentfd  to  the  principal  work  of  putting 
in  the  machine;  and  that  it  was  not  separate 
work  in  the  alteration  or  repair  of  the  building, 
which  could  be  distinguished  from  his  woik 
upon  the  thirtieth  dayuterhe  got  through  with 
his  job.  It  does  not  even  appear  that  any  such 
work,  which,  literally  consiaered,  amounted  to 
an  alteration  of  the  building,  was  done  within 
thirty  days  before  filing  the  statement.  Cer- 
tainlv.work  done  in  making  slight  changes 
in  a  building,  which  work  Is  merely  incidental 
to  work  on  pmonal  property,  even  if  itself 'pro- 
tected by  lien,  would  not  have  the  effect  to 
make  the  lien  available  for  the  work  on  the  per- 
sonal property.  But  we  think  such  work  does 
not  of  itself  fall  within  the  meaning  of  the 
statute.   Pub.  Stat.  chap.  191,  g§  1,  6. 

Meceptiom  owmded. 


COUMOKWEALTH  of  Massachusetts 
«. 

Hicbaet  F.  KANE. 

Where  a  bar-room  was  the  middle  room 

of  a  buitdinff,  and  the  defendant's  blU 
of  esieeptiottB,  taken  od  atrial  in  which 
he  was  found  guilty  of  keeping  and 
maintaining  a  liquor  nuisance,  does  not 
show  that  there  was  an  entrance  to  the 
bar-room  firom  ontnide.  or  that  there 
was  no  door  between  the  fk^nt  room, 
which  had  an  entrance  upon  the  pubUc 
street,  and  the  bar-room,  it  will  he  as- 
sumed that  the  entrance  to  the  bar-room 
was  from  the  front  room,  and  the  main- 
tenance of  curtainn  or  screens  cover- 
ing the  windows  of  the  fi?ont  room, 
which  was  used  as  an  office,  cigar  stand 
and  eating-room,  rendered  a  license 
for  keepixiK  the  bar-room  nrfd. 
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<Bitatol — Filed  HoTemberSt,  18BS.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  to  the  Third  District  Court  of 
Bristol  County  chareing  the  defendant  with 
keeping  and  maintaining  a  liquor  nuisance. 
Trial  in  the  Superior  Court,  where  the  jury, 
upon  evidence  the  nature  of  which  appears  in 
the  opinion,  returned  a  verdict  of  guilty,  and 
the  defendfuit  alleged  exceptions. 
Mr.  Thomaa  F.  Desmond,  for  defendant: 
The  court  applied  its  provisions  to  a  condi- 
tion of  things  not  contemplated  by  the  statute 
or  warranted  bv  its  terms. 
Pub.  Stat.  chap.  100,  $  9,  c1.  S. 
It  is  important  to  note  that  this  provision  ex- 
pressly applies  to  the  use  of  &e  licensed 

{)remi8es,  both  for  the  keeping  and  sale  of 
iquors. 

Pub.  Stat.  chap.  100,  gl2;  Stat.  1882.  chap. 
259,  §  1. 

The  omission  of  all  reference  in  the  latter 
provision  to  the  premises  used  for  the  kee^ang 
of  liquors  is  significant.  It  shows  that  the 
Letrislature  had  in  view  the  probable  and 
natural  subdivision  of  the  premises  So  different 
uses. 

Pub,  Stat.  chap.  100,  §  9,  cl.  5. 

If  a  common  victualer,  he  must  be  prepared 
at  all  times  with  suitable  food  for  strangers 
and  travelers. 

Pub.  Stat.  chap.  102,  S0. 

If  an  innholder,  in  addition  to  food  he  must 
at  all  times  have  suitable  rooms  with  beds  and 
bedding  for  their  lodgers. 

Pub.  Stat.  chap.  l02,  §  5. 

The  very  character  of  these  requirements  nega- 
tives the  possibility  of  an  intention  on  the  port 
of  the  Legislature  that  th^  were  all  to  be 
conducted  In  the  public  view. 

The  statute  prohibits  placing  obstructions 
by  the  licensee  upon  the  "premises  used  for  the 
sale  of  spirituous  or  intoxicating  liquors,  under 
the  provisions  of  his  license."  The  object  in 
view  by  the  Legislature  was  to  guard  against 
the  evils  resulting  from  the  sale  of  liquor  by 
a  licensee  under  cover  of  his  license,  but  in 
violation  of  its  terms.  "Where  any  particular 
construction  would  lead  to  an  at»urd  conse- 

auencc,  it  will  be  presumed  that  some  excep- 
on  or  q[ualificatIon  was  intended  by  the 
Legislature  to  avoid  such  conclusion." 
t'mnmonwealth  v.  Kimball.  34  Pick.  870. 
What  an  absurdity  it  is  to  s^  that,  In  this 
I^ovision  the  Legislature  intended  to  prohibit 
placing  a  curtain  or  screen  upon  the  windows  of 
a  hotel  office,  kitchen,  or  dining-room. 
Waiet  V.  Stetgon,  2  Mass.  146. 
"Statutes  which  impose  rratrictlons  upon 
trade  or  common  occupation  must*  be  con- 
strued strictly." 

Seieall  v.  Janss,  9  Pick.  413;  Qrem  v. 
Hcitray,  101  Mass.  248. 

"Statutes  are  not  to  be  construed  as  taking 
away  a  common-law  right,  unless  the  faitention 
is  manifest." 
Melody  ifeaf;  4  Mass.  472. 
What  are  those  premises?  The  licensed 
premises,  therefore,  comprise  "several  prem- 
ises" which  are  the  separate  and  distinct  parts — 
making  up  the  whole  premises.  Common- 
iceaith  v.  Barnes,  140  Mass.  447.  Of  these 
"several  premises"  the  iHemiaea  used  for  the 
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sale  of  liquors  must  be  free  from  obetnictioDa 
which  may  interfere  with  a  view  of  the  interior 
thereof,  or  of  the  business  conducted  therein. 
Commonwealth  v.  Worceater,  141  Mass.  58. 

Mr.  Edfrar  J.  Sherauui,  Attff-Oei^,  tot 
the  Commonwealth: 

The  maintaining  of  screens,  of  itself,  renden 
a  license  void,  and  a  proof  of  the  facta  of  soch 
muntaining  deprives  the  party  holding  the 
license  of  the  protection  which  it  would  other- 
wise afford  him. 

Pub.  Stat.  chap.  100,  %  13  ;  Acts  1882.  chap. 
359;  ComntoHwalth  v.  Bamet,  188  Mass.  613. 

The  motion  for  a  new  trial  was  foopeih' 
overruled.  Motions  for  new  trials  are  ad- 
dressed to  the  discretion  of  the  presiding  judge; 
his  determination  upon  the  mstter  of  tacts  b 
not  open  to  revision,  nor  is  his  dedalon  ove^ 
ruliofc  the  motion,  unless  as  a  matter  of  lav 
he  was  reqiiired,  upon  the  facts  found,  to  set 
aside  the  verdict. 

Woodieord  v.  LeaviU,  107  Mass.  458-480; 
I/ieholi  y.  Meholt,  186  Mass.  268;  Oapren  v. 
Annm,  186  Mass.  371;  Oommonwadlh  t.  Mor- 
rison, 184  Mass.  189;  Brady  v.  American 
Print  Works,  119  Mass.  98;  Boston  v.  Beibins, 
116  Mass.  818;  Gommmwealth  v.  Desmond,  141 
Mass.  303,  and  cases  cited. 

C>  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  building  licensed  was  numbered  688  Pur- 
chase  Street,  and  the  entrance  was  from  Pur- 
chase Street.  It  does  not  appear  that  there 
was  any  other  entrance.  There  was  a  front 
room  extending  the  width  of  the  building  oo 
the  street,  which  room  was  used  as  an  office, 
and  had  in  it  two  eatioGT  stalls,  and  a  counter 
and  case  for  cigars.  Adjoining,  and  separated 
by  a  partition,  yraa  a  middle  room,  which  was 
the  bar-room,  where  liquor  was  sold.  The  de- 
fendant's bill  of  exceptions  does  not  show  Uiat 
there  was  an  entrance  to  the  bar-room  from 
outside,  or  that  there  was  no  door!between  the 
front  room  and  the  bar-room.  We  are  there- 
fore to  assume  against  him  what  serans  probaUe, 
that  the  entrance  to  the  bar-room  was  from  the 
front  room,  and,  assuming  this,  the  mainte- 
nance of  curtains  or  screens  covering  the  win- 
dows of  the  front  room,  and  thus  cutting  off  s 
view  of  the  usual  entrance  to  the  bar-room, 
rendered  the  license  void.  CommomceaUh  v. 
Worcester,  141  Mass.  58. 

Exertions  overruled. 


Lulu  L.  BECKWrrH 

V. 

CHESHIRE  R  R.  GO. 

1.  When  proper  cause  azlsts  forreMwval 
of  a  paaaenKor  from  a  railroad  train. 
Pub.  Stat.  chap.  118.  %  197,  does  mat 
prohibit  the  company  from  patting  him 
off  the  train  at  a  regular  paasenger  sta- 
tion, withont  arresting  nim. 

3.  Where  a  child  of  nine  years  of  age  «e* 
ter  B  a  passenger  train  with  her  mother, 
who  has  provided  herself  with  a  ticket, 
the  child  Is  a  passengrer.  whether  the 
contract  of  carriage,  if  any,  is  made  with 
her,  or  with  her  mother,  Md  as  snob  riie 
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is  not  entiUed  to  be  carried  nnlesa  paid 

(Worcester  FBed  November  24. 1888.) 

ON  defendant's  exccptkms.  Stuktintd. 
Action  of  tort  for  a  forcible  ejection  from 
defendant's  {masenger  car. 

The  plaintiff,  a  child  nio*  years  old,  in  com- 
pany ^tb  ber  motber.  entered  the  defendant's 
passenger  car  at  Fitchburg,  intending  to  go  to 
Marlboro,  N.  U.  The  mother  purchased  a 
ticket  for  heiself  ,but  none  for  the  plaintiff,  and, 
though  each  was  provided  with  sufficient 
mone;  to  pay  such  fare,  they  refused,  upon  sev- 
eral demands  by  the  conductor  for  half  fare  for 
the  plaintiff,  to  [wy  any  fare  for  her.  The  de- 
fendant's regulation,  well  known  to  the  plain- 
tiff and  her  mother,  required  the  payment  of 
lialf  fore  for  a  child  between  Uie  ages  of  five 
and  fourteen  years. 

The  conductor,  having  {neriously  warned  the 
plaintiff,  removed  her  from  the  train  at  a  regu- 
lar station,  umng  as  little  force  as  possible,  leav- 
ing the  plaintiff  on  the  platform  with  her 
mother,  who  had  followed  her,  after  telling 
them  that  if  the  fare  was  then  paid  the  plain- 
tiff might  continue  the  journey. 

The  defendant  asked  the  presiding  judge  to 
instruct  the  jury  that,  if  they  believed  the  de- 
fendant's evidence,  the  plaintiff  could  not  re- 
cover. This  instruction  was  refused  and  the 
jury  was  instructed  that,  even  if  the  defendant's 
evidence  substantially  as  above  set  forth  was 
true,  the  defendant  would  be  liable  to  the  plain- 
tiff in  nominal  damages. 

The  defendant  tfacn  requested  the  presiding 
jodee  to  rale  that,  if  the  jur^  believed  the  de- 
lendant's  evidence,  the  plaintiff  was  entitled  to 
nominal  damages  only,  which  instruction  was 
also  refused. 

The  presiding  judge,in  the  charge  to  the  jury, 
read  %  197  of  chap.  113  of  the  Public  Statutes, 
and  ruled  that  Uie  only  legal  method  of  re- 
moving a  person  from  the  car  of  a  steam  rail- 
road corpondon  for  nonpayment  of  fare  was 
\tj  a  railroad  police  of&cer,  whose  duty  it  was, 
upon  the  arrival  of  the  train  at  some  stadon,  to 
place  such  person  In  charge  of  an  officer  to  be 
taken  to  a  place  of  lawful  detention.  And.  in- 
asmuch as  the  plaintiff  was  otherwise  removed, 
the  defendant,  by  reason  solely  of  its  neglect  to 
comidy  with  Uie  provisions  of  said  last  named 
statute,  was  guilty  of  an  assault  upon  the  plain- 
tiff, for  which  she  was  entitled  to  nominal 
damages.  The  jury  returned  a  verdict  for  the 
plaintiff  for  the  sum  of  $360. 

The  presiding  judge  charged  the  jury  in  other 
respects  in  a  manner  not  objected  to,  but  to  the 
refusal  to  give  the  two  requests  for  instructions 
above  refeired  to,  uid  to  the  ruling  above  set 
forth,  the  deftodsnt  alleged  exceptions. 
Sir.  Oeorg^e  A.  Torrey*  for  defendant. 
Mmn.  Pierce  *  Stilea,  for  plaintiff : 
It  may  be  assumed  that  Lulu  L.  Beckwitb 
was  upon  the  cars  of  the  defendant,  not  of  her 
own  volition  and  desire,  but  in  obedience  to  the 
express  or  Implied  command  of  her  motber. 
It  f  olkiws  that  there  was  no  trespass  on  the  part 
of  Lulu  L,  Beckwitb ;  that  it  made  no  difference 
whether  one  or  two  tickets  were  purchased; 
that  it  was  the  mother's  contract;  tiiat  that  con- 
tact was  entire  and  indivisible 

Auftin  V.  Great  Wettem  B.  Co.,  L.  R.  3  Q. 
B.443. 
MASS. 


The  laying  of  hands  upon  the  child  for  the 
purpose  of  exacting  payment  of  its  fare  from 
the  person  in  whose  custody  it  is,  is  like  the 
seizure  of  personal  wearing  apparel,  and  is  il- 
leral. 

Bamtden  v.  Botton  &s  A.  R.  B.  Co.  104  Mass. 
117. 

If  there  existed  the  right  of  expulsion  of  any- 
body for  nonpayment  of  the  child's  fare,  It  was 
the  right  to  eject  the  mother  and  the  child  with 
her,—  the  mother  for  nonpayment  of  fare,  the 
child  as  a  part  of  her,  ca,  after  tiie  expulsitm  of 
the  mother,  as  a  trespasser. 

PhiladdpMa,  W.  A  B.  B  B.  v.  Bo^fliek,  18 
Rep.  828. 

'There  existed  no  right  to  seize  or  put  off  the 
child,  especially  not  as  a  means  of  exacting  pay- 
ment, from  the  mother. 

That  part  of  §  197  of  chap.  112  of  tiie  Public 
Statutes  which  is  applicable  to  the  facts  of 
this  case  is  clear  in  expressing  what  the  I-eg- 
islature  intended,  admits  of  but  one  possible  in- 
terpretation, and  that  the  one  made  by  the  court. 

Bent  V.  Hubbartiaton,  138  Mass.  99;  Pratt  v. 
Street  Oommittioners,  189  Mass.  668. 

HolmoB,  J.,  delivered  the  opinion  of  the 
court : 

We  anee  with  the  argument  of  the  counsel 
for  the  defendant,  that  if  the  meaning  of  the 
words  of  Pub.  Stat.  chap.  113,  §  197  (Stat. 
1874,  chap.  873,  §  150)  "no  person  shall  be  re- 
moved from  a  car  of  a  steam  railroad  corpora- 
tion except  as  provided  in  chap.  108,  §  18" 
(Stat.  1874,  chap.  872.  §  146),  had  been  to  take 
away  the  right  of  such  corporation  to  remove 
from  a  train  a  person  who  does  not  pay  his 
fare,  without  arresting  him,  as  provided  in  the 
section  referred  to,  Uiere  would  have  been  no 
reason  for  adding  the  further  words  "nor  from 
a  train  except  at  a  regular  passenger  station." 
If  the  passenger  is  arrested,  chap.  108,  g  18,  re- 
quires tiie  removal  to  be  not  only  at  a  station, 
but  at  a  station  where  the  passenger  can  be 
placed  in  charge  of  an  officer,  etc. 

The  statute  seems  to  us  to  speak  of  removal 
from  a  car  by  way  of  partial  antithesis  to  re- 
moval from  a  train,  and  to  refer  to  such  re- 
movals from  a  car  as  are  prorided  for  in  chap. 
103,  g  18,  that  is,  to  removals  "to  the  baggage 
or  otiker  suitable  car  of  such  train."  Weareof 
opinion  that  when  proper  cawe  exists  for  re- 
moval, but  the  company  does  not  deem  it  neces- 
sary to  arrest  the  passenger,  the  statute  does 
not  prohibit  putting  him  off  the  train  at  a  regu- 
lar passenger  station  without  arresting  him. 

Apart  from  the  clause  which  we  have  con- 
strued, there  is  no  doubt  of  the  company's  right 
to  put  off  the  infant.  Whether  the  contract 
for  her  carriage,  if  any,  was  made  with  ber  or 
with  her  mother,  she  was  a  passenger,  and,  as 
such,  was  not  entitled  to  be  carried  unless  paid 
for.  Pub.  Stat.  chap.  112,  g  197.  She  did  not 
stand  on  the  same  footing  as  her  mother's  para- 
sol, as  was  suggested  by  her  counsel. 

Exeq^otu  stMfat'naf . 


Henry  H0EB8,  In  Beviea. 

V. 

Siegfried  WOLFFSOHN. 

The  exemption  of  a  constable  from  aer- 
Tiea  aa  a  Juror  does  not  entitle  a  part^ 
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to  a  new  trial  when  he  performs  such 
service. 

(Suffolk  Filed  November  28. 18S8.) 

ON  defendant's  exceptions.  OtxmUed. 
Action  of  review  of  &  judgment  obtained 
by  the  defendant  in  review,  a^inst  the  plain- 
tiff in  review,  wherein  the  pnncipal  question 
tried  was  the  alleged  miaconduct  of  the  de- 
fendant in  review,  acting  as  a  constable  of  the 
city  of  Boston,  in  the  collection  of  a  claim  of 
the  plaintiff  in  review,  from  one  Hellbacb,  in 
violation  of  Pub.  Stat.  chap.  159,  §  46.  The 
case  was  tried  before  a  jury,  and  a  verdict  was 
rendered  for  the  plaintiff  in  review.  After  the 
verdict,  the  defendant  in  review  filed  a  motion 
in  the  case  that  the  verdict  be  seta^e,  and  for 
anew  trial,  "because  one  of  the  Jurors  who 
heard  said  case  was  disqualified  from  acting 
as  a  juror,  he  being  at  the  time  a  constable  oi 
the  city  of  Chelsea;  all  of  which  was  not  known 
to  the  defendant  in  review  until  after  the  ver- 
dict in  said  case."  At  the  bearing  upon  said 
motion  before  Thompson,  J.,  it  was  shown  by 
the  evidence  of  the  defendant  in  review,  and 
his  counsel,  George  W.  Searle,  Esq.,  who  tried 
the  cause,  and  by  other  evidence  which  was 
not  controverted  by  the  plaiotiff  in  review,  that 
Hu^h  H.  McCann,  the  juror  referred  loin  said 
motion,  was,  at  the  time  of  said  trial,  a  consta- 
ble of  the  city  of  Chelsea;  that  that  fact  was 
not  known  to  either  the  defendant  in  review 
or  his  said  counsel,  until  after  the  verdict;  and 
that,  had  either  of  them  known  that  fact,  they 
would  have  challenged  said  McCann  for  cause, 
or  peremptorily.  These  facts,  not  being  con- 
troverted by  the  plaintiff  in  review,  were  xound 
proved  by  the  court. 

The  court  ruled  that  these  facts  furnished  no 
legal  and  sufficient  ground  for  granting  said 
motion,  and  overruled  the  same.  To  which 
rulings  the  defendant  in  review  alleged  excep- 
tions. 

Mt.  I.  J.  Cutter,  for  defendant 

Mr.  A.  F.  Mean,  for  plaintiff: 

The  court  will  not  aid  a  party  to  anew  trial, 
who  has  neglected  to  exercise  reasonable  dili- 
gence in  ascertaining  the  quallfic^ions  of  his 
jurors. 

Chaae  v.  ^U,  40  Dl.  852;  Mt.  Detert  v.  Cran- 
berry lata,  46  He.  411;  Jeffriea  v.  Bandatt,  14 
Mass.  305. 

Our  statute  merely  exempts  constables;  It 
does  not  disqualify  them.  That  exemption  is 
a  personal  privilege. 

State  V.  Adams,  20  Iowa,  486;  State  v.  Ftreh- 
ner,  48  N.  H.  80;  Datiaon  v.  People,  90  lU. 
231 ;  &ate  v.  Wright,  53  Me.  829 ;  I^ge  v.  Lavie, 
26  Me.  360;  GlaseiTiger  v.  Ohio.  24  Ohio  St.  206; 
Munroe  v.  Brtghnm,  19  Pick.  868. 

This  has  been  held  where  the  juror  was  the 
constable  himself  who  served  the  venire  fadae 
and  mode  the  return. 

Fellowa  v.  Chase,  5  Me.  833, 

Lack  of  purely  legal  qualifications,  not  im- 
peaching integritv  or  natural  capacity,  consti- 
t  utes  no  ground  for  setti^  aside  a  verdict. 

Amherat  v.  BaxU^,  1  Wasaum  v. 

Freney,  131  Mass.  98;  Page  v.  Danvere^  7  Met. 
836. 

Per  Cariam: 

A  constable  is  exempt  fnnn  serving  as  a 
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Juror  (Pub.  Stat.  chap.  170,  ^  2);  but,  if  a  con- 
stable is  duly  drawn  and  serves  asa  juror,  this 
does  not  ratltle  a  par^  to  a  new  trial  as  ^ 

right. 

Upon  this  point  the  cose  of  Munroe  v.  Brig- 
ham,  19  Pick.  868.  is  decisive. 
iSwepMtffu  onemOed, 


COMMONWEALTH  of  MaaaachusettB 

c. 

Patrick  CARBIN. 

1.  Where  a  defendant,  charged  with  the 
ill^al  keeping  of  intoxicatinfir  liqncns, 
on  June  12, 1886,  with  intent  unlawfoUy 
to  sell  the  same,  introduced  in  evidence 
a  receipted  bill  which  showed  a  ship- 
ment of  a  barrel  of  ale  to  him  June  9, 
1886,  for  which  payment  is  acknow- 
ledged, it  is  competent  evidence  to 
contradict  bis  testimony  that  a  bstr- 
rel  of  ale*  found  in  his  possession  upon 
a  search  warrant,  wm  a  prMmt  to  mm 
from  the  party  named  ae  bis  (ffeditor  in 
the  receipt. 

2.  Where  the  defendant  has  voluntarily  of- 
fered in  evidence  a  receipt  which  con- 
Btltatee  competent  evidence  Mstbut 
Um.  he  cannot  wlthdraiW  it  under  the 
elalm  that  he  introduced  it  by  mirtmke. 

(Essex  Piled  November  28, 188B.) 

ON  defendant's  exceptions.  Or-errtiUd. 
Complaint  cbargm^  defendant  with  the 
illegal  keeping  of  intoxic^ng  liqucns  in  the 
city  of  Lynn,  on  June  12, 1886.  with  the  intent 
unJawfuflv  to  sell  the  same  without  license. 
On  appeal  from  the  Lynn  police  court.  Defend- 
ant tratifled  in  his  own  oehalf  in  the  police 
court  tliat  the  barrel  of  ale  found  upon  fak 
premises  was  a  present  from  one  McConnlck 
of  Boston,  and  offered  the  following  bill  or 
receipt  in  evidence: 

"BosUm,  June  12,  1888. 

Mr.  P.  Garbfai 
Lynn.  To  John  McCormick,  Dr. 

Junel.  Mdse  $87.50 

9.  Ibb'lale   6.00 

 #93.50 

Paid,  June  12,  '86. 

M.  L.  McCormick.  Admx." 

When  this  paper  was  read,  defendant  Kud  it 
was  the  wrong  paper  and  had  been  passed  in 
by  mistake,  and  requested  the  justice  to  return 
it  to  him;  but  the  court  refused  to  return  it  to 
him,  and  ordered  it  to  be  impounded. 

At  the  trial  in  the  superior  court,  before 
Pitman,  J.,  the  defendant  asked  the  court  to 
order  that  said  paper  or  receipt,  which  was 
then  on  file  in  the  superior  court,  be  returned 
to  him.  The  court  refused  to  ccmader  flie 
question  at  that  time.  It  was  Uien  offered  in 
evidence  b^  the  CtHnmonwealtb's  attorney,  and 
admitted  in  evidence  over  defendant's  objec- 
tion. The  jury  returned  a  verdict  of  guil^, 
and  defendant  alleged  exceptions. 

Afr.  James  H.  Sisk,  for  defendant: 

The  justice  of  the  police  court  had  no  author- 
ity to  withhold  the  receipt,  submitted  by  mis- 
take of  defendant,  and  he  should  have  retunwd 
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it  OD  demand.  To  use  this  paper  as  evidence 
aedast  him  was  aa  mnch  in  Violation  of  de- 
fendaDt's  constitutional  rigbts  as  to  have  seized 
and  taken  it  by  force  for  that  purpose,  which 
the  statute  does  not  provide  for. 

Pub.  Stat.  chap.  2(^,  g  86,  chap.  212. 

The  UBe  of  this  receipt  as  evidence  in  the 
superior  court  was  coutrary  to  the  Bill  of  Rigbts, 
as  the  defendant  was  tbereby  required  to  fur- 
niflb  evidence  against  himself. 

Bill  of  Ri^ts,  art.  13;  Ommmw(ath  t. 
Dana,  3  Met  387;  Bmtir^t  Que,  107  Ma8B.180. 

The  paper  or  receipt  was  not  competent,  for 
there  was  no  evidence  that  the  barrel  of  ale 
referred  to  therdn  ever  cune  into  defendant's 
possession,  or  was  ever  illegally  kept  or  used 
ID  Lynn. 

Oomnumvmlth  r.  WiUm,  8  Cush.  690. 

TberfiWumin  CommontBeaWi  v.  Dana,  tvpra, 
that,  "when  papers  are  offered  in  evidence,  the 
court  can  take  no  notice  bow  tbey  are  obtained, 
whether  la^vfully  or  unlawfully,  relies  upon 
the  civil  cases  of  Leggatt  v.  Tallervey,  14  East, 
302,  and  Jordan  v.  Lewit.  14  East,  806,  and 
applies  to  civil  actions  only. 

Mr.  Edflrmr  J.  ShennM.  AUy-Oen.,  tor 
the  Commonwealth : 

The  niliof;  of  the  court  was  correct.  The 
evidence  offered  by  the  defendant,  though  by 
mistake,  being  clearly  competent  and  pertinent, 
the  court  properly  refused  to  consider  the 
purely  collateral  question  of  whether  ft  was 
lawfully  or  unlawfully  obtained. 

Comnumvealth  v.  Dana,  2  Met.  887;  1  Oreml. 
Et.  g  254  a,  and  cases  cited. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  appeared  in  evidence  that  the  officers,  in 
executing  a  search  warrant  on  July  12,  1886, 
found  a  barrel  of  ale  on  the  defendant's  prem- 
iso.  The  defendfuit  testified  that  this  was 
sirea  to  hiiu  as  a  present  by  one  McCormick. 
The  receipted  bill  of  McCormick,  in  which  a 
barrel  of  ale  is  charged  as  delivered  to  the  de- 
fendant on  June  9,  1886,  was  competent  to 
contradict  the  testimony  of  the  defendant.  The 
fact  that  this  bill  was  received  by  the  defend- 
ant and  retained  as  a  voucher  is  in  the  nature 
of  an  admission  by  him  that  the  ale  was 
bought  and  paid  for:  and,  tboush  open  to  ex- 
planation, is  Home  evidence  of  toe  fact  that  it 
was  bought  and  paid  for.  The  dates  are  so 
near  as  to  raise  a  fair  inference  that  the  barrel 
of  ale  sold  by  McCormick  was  the  same  barrel 
seized  by  the  officers. 

The  cfefendant  contends  that  the  use  of  this 
Inll  in  evidence  was  coDtrai7  to  the  Bill  of 
Ri^ts.  as  it  compelled  him  to  famish  evidence 
against  himself. 

But  this  paper  was  not  obttdned  bv  the  gov- 
ernment hy  any  unlawful  means.  We  need  not 
discuss  the  question  whether,  if  it  had  been  so 
obtained,  the  government  could  use  It  In  evi- 
deaoe  against  the  defendant. 

The  defendant  voluntarily  produced  this  re- 
ceipted bill  and  put  it  in  evidence  in  the  police 
court.  He  could  not  afterwards  withdraw  it 
upon  the  claim  that  he  put  it  in  by  mistake. 
It  bad  become  a  part  of  the  case,  ana  the  court 
had  the  right  to  retain  and  impound  it;  and  the 
government  had  the  rl^t  to  use  it  upon  the 
trial,  upon  appeal,  in  the  aiqwrior  court,  whh- 
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out  any  infringement  of  the  constitutiona 
rigbts  of  the  defendant 
Krcepium*  otemilad. 


COMMONWEALTH  of  Maasadiusetts 

V. 

Carl  ROOSNELL. 

1.  Indictmenta  for  attempts,  whether 
brought  understatutes  orunder  common 
law,  ahoold  aet  forth  in  direct  terms 
^M,t  the  d^tandant  attempted  to  eoaa- 
salt  the  crbae. 

2.  InMasiaehnsettatheoffeiiseof  unlaw- 
fully and  carnally  knowing  and  abas- 
ing a  female  cbila  under  the  age  of  ten 
years  la.  and  for  more  than  two  hun- 
dred years  has  been,  known  and  desig- 
nated aa  rape. 

8.  The  statntea  punishing  an  ajssault  with 
intent  to  commit  a  rape  Include  the 
carnal  knowledge  and  abuse  of  a 
'jronnv  Camale  chUd*  aa  well  as  a  rape 
committed  npon  a  grown  woman  by  ac- 
tual form  and  violence,  and  againather 
wilL 

4.  The  Legislatare  intended  by  Pub.  Stat, 
chap.  202,  g  28,  topnnishas  a  criminal  of- 
fense an  aasatut  upon  a  female  child  un- 
der the  age  of  ten  years,  with  intent  to 
criminally  know  and  abuse  her,  and  the 
question  whether  she  did  or  did  not 
siTe  a  formal  or  apparent  consent  is 
uamaterial,  either  upon  a  charge  of 
comDoitting  the  completed  act,  or  upon 
a  chai^  of  assault  with  intent  to  com- 
mit Uie  completed  act.* 

(Worcester  Filed  Novmnber  22, 1888.) 

ON  defendant's  exceptions.  OterruUd. 
These  were  cases  tried  together,  by  con- 
sent, upon  two  indictments,  each  containing 
two  counts:  the  first  indictment  in  the  first 
count  charging  that  Carl  Roosnel],  of  Fitchburg, 
on  the  23d  day  of  March,  1886,  in  and  upon  one 
Annie  M.  Lawrence,  a  female  child  under  the 
age  of  ten  jears,  feloniously  did  make  an  as- 
sault with  intent  the  said  Annie  then  and  there 
feloniously  to  unlawfully  and  carnally  know 
and  abuse;  and  the  second  count  charging  said 
Roosnell  with  the  same  act  on  the  28a  day  of 
March,  1886;  the  second  indictment  In  the 
first  count  charging  that  said  Roosnell  on  the 
22d  day  of  March,  1886,  at  Fitchburg,  in  and 
upon  one  Eva  B.  Balcntine,  a  female  child  un- 
der the  age  of  ten  years,  feloniouslv  did  make 
an  assault  with  the  intent  the  saia  Eva  then 
and  there  to  unlawfully  and  carnally  know  and 
abuse;  the  second  count  charging  said  Roosnell 
with  the  same  act  on  the  23d  day  of  March  in 
said  year. 

Thie  evidence  for  the  Commonwealth  tended 

to  prove  that  the  defendant,  on  or  about  May  22, 
1886,  invited  the  children  mentioned  in  said 
indictment  to  visit  him  at  the  mill  where  ho 
worked,  distant  a  considerable  distance  from 
their  homes;  that  they  consented  so  to  do,  and 
thereupon  followed  him  to  the  mill,  which  he 
entered  and  locked,  and,  after  rapping,  were 

•See  Stephen  t.  Btate  (Ind.),  5  West  Bep.  888. 
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admitted  byhlm  and  found  hfmalone;  thatthe 
defendant  solicited  them  to  have  sexual  inter- 
course by  a  term  too  vile  to  print;  that  they  did 
as  stated  below  ;  that  the  defendant  being 
dressed,  lay  upon  a  bed  and,  at  bis  solicitation, 
the  children  in  turn  got  upon  him,  one  of  the 
children  sarliu;  it  hurt  her;  that  they  got  off  ; 
that  the  cbUareo  by  his  direction  then  un- 
dressed and,  after  the  undressing  of  defendant, 
they  all  got  into  a  large  tub  of  water,  and,  as 
the  Lawrence  child  said,  he  rubbed  our  backs 
and  we  his;  that,  after  dressing,  the  defendant 
gave  to  the  children  a  small  sum  of  money  ; 
that  they  promised  to  come  the  next  day,  and 
did  so,  at  which  time  substantially  the  acts  and 
doings  were  r^teated. 

Dr.  Jewett,  summoned  by  the  Commonwealth, 
testified  that  there  was  dflation  of  the  hymen 
on  the  ri^t  side  downward,  with  a  thickening 
of  the  membrane  Id  thesame  place  in  each  child, 
and  that,  at  the  time  of  the  examination,  there 
was  a  sli^t  discharge  of  mucus,  which,  as  to 
the  hymen,  was  probablv  due  to  some  foreign 
hard  substance  or  body  Etaving  been  pressed  or 
rubbed  against  it;  that  the  mucus  might  be  at- 
tributed to  that  cause,  but  was  consistent  with 
the  result  of  a  cold;  but  that  the  thickening  of 
the  membrane  and  the  coincidence  in  the  exact 
locality  of  the  dilation  in  the  two  children  could 
only  be  accounted  for  by  the  first  cause. 

The  evidence  tended  to  show  that  everything 
that  waa  done  by  the  defendant  was  done  with- 
out resistance  on  the  iMut  of  the  children.  The 
Commonwealth  rested,  and  the  defendant  then 
a^ed  the  court  to  instruct  the  jury  that  the 
evidence  did  not  prove  the  offense  laid  in  the 
indictment,  and  that  the  defendant  must  be  ac- 
quitted. The  court  declined  to  entertain  this 
motion,  unless  the  defendant  also  rested,  which 
he  declined  to  do,  and  the  defendant  excepted. 

The  defendant  offered  evidence  tending  to 
show  that  he  was  in  Clareraont,  N.  H.,  on  the 
first  day  of  the  days  alleged  in  the  indictm^t, 
and  then  rested  ;  and  then  requested  the  court 
to  rule:  (l)a8above;  and  (2)  to  instruct  the  jury 
"that,  in  order  to  convict  the  defendant  of  the 
offense  as  laid,  they  must  be  satisfied  beyond  a 
reasonable  doubt,  not  only  that  the  defendant 
intended  to  gratify  bis  passions  of  the  person 
of  the  ddld,  but  that  he  intended  to  do  so  at 
all  events,  and  notwithstanding  any  resistance 
on  her  part ; "  (8)  to  instnict  the  jury  that  if 
they  shut  find  that  the  acts  done  by  the  defend- 
ant were  done  without  any  force  or  violence,  or 
with  the  consent  of  the  child,  the  defendant 
must  be  acquitted;  (4)  to  instruct  the  jury  that 
if  the  defendant's  intent  was  equivocal,  the  de- 
fendant must  be  aicqnitted ;  (5)  to  instruct  the 
jury  that  the  burden  of  proof  was  upon  the 
Commonwealth  to  prove  that  the  defenaant  was 
at  the  time  and  place  necessary  for  the  com- 
mission of  the  crime  alleged,  and,  if  there  existed 
in  their  minds  a  reasonable  doubt  of  the  defend- 
ant's presence  at  the  time  and  place  which  the 
Commonwealth  evidence  tended  to  prove,  the 
defendant  must  be  acquitted. 

The  court  refused  to  give  any  of  the  rulings 
asked  for,  and  defendant  excepted. 

The  court  ruled  and  instructed  the  jury  that 
the  government  is  bound  to  prove  each  and  all 
of  the  material  allegations  in  the  indictment  be- 
yond a  reasonable  doubt,  and,  if  it  failed  so  to 
prove  them,  then  the  jury  would  not  be  war- 
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ranted  In  finding  a  verdict  of  guilty,  but  would 
return  a  verdict  of  not  guilty ;  that  the  joiy 
must  be  satisfied  that  the  defendant  made  an 
assault  upon  the  girls  with  the  intent  charged 
in  the  indictment,and  that  intent  must  have  been 
a  clear  and  positive  intent  to  unlawfully  and 
camaUv  know  and  abuse  them.  And,  iJthougta 
the  offense  of  carnally  knowing  and  aboug 
may  not  have  been  committed,  and  the  reaaoD 
why  the  offense  was  not  committed  may  have 
been  a  change  of  intent  after  the  assault  was 
made  with  tbe  intent  charged  in  the  indictment, 
still,  if  the  assault  was  made  with  a  clear  and 
positive  intent  to  carnally  know  and  abuse  the 
girls,  it  warranted  the  jury  in  finding  him 
gtiilty.  The  court  also  instructed  thejuryttaat 
If  the  girls  were  under  ten  years  of  age— and 
the  jury  must  be  satisfied  of  that  fact  before 
they  could  find  the  defendant  guilty — their  con- 
sent would  not  protect  the  defendant,  and  it 
was  immaterial  whether  they  did  in  fact  con- 
sent or  not.  It  must,  of  course,  be  proved  that 
the  defendant  was  at  the  time  and  place  charged 
in  the  indictment,  the  offense  chaigedbeingooe 
which  could  not  be  committed  uulsBa  the  de- 
fendant and  the  girls  were  in  immediate  prox- 
imity to  each  other.  The  jury  returned  a  ver- 
dict of  guilty  on  both  indictments,  and  the  de- 
fendant alleged  exceptions. 

MetSTt.  Pierce  ft  Stiles,  for  defendant: 

Is  the  offense  laid  in  the  indictments  of  an 
assault  with  intent  to  cunally  kaxm  and  abase 
knowntothelawsof  theCommonwealth?  Pub. 
Stat.  chap.  202,  §  28,  provides  for  an  assault 
upon  a  female  with  intent  to  commit  a  rape. 

Are  the  terms  "to  carnally  know  and  abuse" 
synonymous  with  the  term  '  'to  rape?"  Are  the 
two  offenses  technically  the  same,  differing 
only  in  mode  of  proof?  The  offense  of  canul 
knowledge  and  abuse  imports  that  the  victim 
was  und«-  ten  yean  of  age  and  was  a  consent- 
ing party.  The  offense  of  rape  implies  that  the 
acts  done  were  done  without  the  consent  and 
against  Uie  will,  imports  tiie  use  of  force  and 
violence,  and  may  be  committed  upon  any 
female  irrespective  of  age,  that  is  to  say,  if  the 
crime  in  every  other  respect  was  cominete. 

Commomeealth  v.  I^ogerty,  8  Gray,  490. 

The  offenses  are  technically  different,  theone, 
rape,  being  a  common-law  offense  ;  the  otiker, 
carnal  abuse,  a  statutory  one. 

State  V.  WoTden,  46  Conn.  868. 

The  offense  should  have  been  laid  as  an  at- 
tempt to  commit  the  crime  of  carnally  knowio^t 
and  abusing,  under  Pub.  Stat,  cliap.  210,  S  8 
(£Kato  V.  PickeU,  11  Nev.  255);  or  as  a  misde- 
meanor at  common  law  {Beg.  v.  MmUnt  9  Car. 
&P.  218;i2f3/.  V.  Ryland,  11  Cox,  C.  C.lOlt. 

The  evidence  shows  afBnnatively  the  entire 
absence  of  intent  on  the  part  of  defendant  to 
carnally  know  and  abuse  the  children,  or  either 
of  them,  and  is  not  to  be  distinguished  from 
Bex.  V.  Nichol.  Rubs.  &  R  180;  CominonymUh 
V.  Merrill,  14  Gray.  417;  and  the  jury  aboold 
have  been  instructed  that  there  was  no  anffl- 
cient  proctf  to  maintain  the  dunre  updnat  the 
defendant  of  an  intent  tocamaKy  know  and 
abuse. 

Had  the  offense  been  laid  in  the  indictment 
as  the  technical  one  of  an  assault  with  intent  to 
rape,  the  second  instructiona  prajj^  tw  aboaM 
have  been  granted. 

Gummanwealth  v.  MerriU,  14  Gray,  416;  &r 
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T.  Uofd,  7  Cot.  &  P.  818;  JReq.  v.  Wright,  4 
FM.  i  Fid.  W7  ;  8Aannm  t.  (hmmonwalth. 

Less  faTorable  inatmctionB  should  not  have 
been given  in  the  lessercrimeof  anaasaultwith 
inteot  to  carnally  know  and  abuse.  To  say 
tlut  there  can  be  an  aasault  without  the  use  of 
focce  or  viotenoe,  aud  with  the  consent  of  the 
pamm  alleged  to  have  been  assaulted  to  acts 
dooe,  ii  a  ccmtradlction  in  language.  The  con- 
sent of  a  diild  under  ten  jeais  is  no  defense  to 
the  sabslantive  crime,  tiecause  the  statute  ez- 
preaily  so  provides,  but  is  a  defense  to  the  as- 
sault with  intent,  because  the  terms  of  the  stat- 
ute do  not  extend  to  the  assault,  and  because  an 
uiaolt  consented  to  is  no  assault. 

Smith  v.8tate,  13  Ohio  Bt.  466;  State  t.  Pickett, 
UNer.  aSS;  Stephnuv.  State.  84  Alb.  L.  J.  228; 
Rig.  V.  Omnolht,  26  U.  C.  Q.  B.  817;  (XivwY. 
Safe,  45  N.  J.  L.  46;  Beg.  v.  Cbekdum,  8  Cox, 
C.  C.  543;  Beg.  v.  Bead,  Id.  266;  Beg.  v.  Boadley, 
14  Cox,  341;  1  Den.  C.  C.  879,  note.  See  Eng. 
Cor.  Stat.  48  &  44  Vict.  chap.  45,  §  3. 

The  fourth  instruction  prayed  for  should 
tave  been  given. 

OmmonueaWi  v.  Merrill,  14  Gra^,  417. 

The  fifth  instroction  |Mrayed  for  is  substan- 
ibUy  the  role  laid  down  in  Commmwealih  t. 
Ohoate,  105  Mass.  451;  Bish.  Cr.  Proc.  §  1066: 
WOder  y.  Gowles.  100  Mass.  489;  and  the  in- 
!itnictions  as  given  by  the  court  were  in  no  sense 
ecraiTalent,  tended  to  mislead  the  jury  in  deter- 
nuningupMi  whom  the  burden  rested,  and,  up- 
oatUs  pnnt,  most  have  left  them  in  doubt. 

ifr.  tOfpue  jr.  Sherman,  AUy-Qm.,  for 
(he  Commonwealth : 

The  evidence  was  ample  to  support  the  in- 
lUctmait. 

OmmonwealUi  v.  Hiompeim,  116  Mass.  346; 
OmmonvseaUk  v.  Shaw,  184  Mass.  231. 

The  consent  or  nonconsent  of  the  children 
vaa  immaterial,  the  jury  being  satisfied  as  to 

Fob.  cbap.  902.  g  27;  (hmmmweal^  v. 
>^nd,  4  Gray,  7. 

C.  Allan,  •/'.,  delivered  the  opinion  of  the 
court: 

He  chief  argument  for  the  defendant  is, 
that  u  indictment  for  an  assault  upon  a  female ; 
rUld,  under  the  age  of  ten  years,  with  intent 
to  oniawf  ully  and  carnally  know  and  abuse  her, 
cannot  be  maintained  without  proof  that  the 
wSi  were  done  without  her  consent;  that  the 
carnal  knowledge  and  abuse  of  a  child  is  a 
spedaj  statutory  offense,  distinct  from  the  crime 
of  rape;  and  that  the  consent  of  the  child  is  no 
defoise  to  the  substantive  crime,  because  the 
tttnte  ezpresBly  bo  provldea  or  Implies,  but  is 
addbue  to  the  assault  with  intent,  because  the 
tomsof  the  statute  do  not  extend  to.  the  assault, 
nd  because  an  assault  consented  to  is  no  as- 
*olt  in  law.  And  there  are  many  decisions, 
both  fiigliah  and  American,  some  of  which  are 
which  sustain  this  defense.  But  it  is  not 
s  lalfd  defense  in  this  Commonwealth. 

The  statutes  upon  which  the  case  depends 
an  u  follows:  Pub.  Stat,  chap^  302,  1 27. 
"wboerer  lavishes  and  carnally  knows  a  female 

ttie  iffe  of  ten  years  or  more,  by  force  and 
>CBiBstlier  will,  or  unlawfuUr  and  carnally 
knows  and  abuses  a  female  child  under  the  age 
of  laa  yein,  shaO  be  punished  by  imprisoD- 
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ment  in  the  State  prison  for  life,  or  for  any 
term  of  yean."  Hection^:  "Whoever  assaulto 
a  female  with  Intent  to  commit  rape  shall  be 
punished  by  imprisonment  in  the  State  prison 
for  life,  or  for  any  term  of  years,  or  by  fine,"  etc. 

There  is,  indeed,  another  statute  (Pub.  Stat, 
chap.  310,  %  8),  which  provides  tiiat  "whoever 
attempts  to  commit  an  offense  prohibited  by 
law,  and  in  such  attempt  does  any  act  towanu 
the  commission  of  such  offense,  but  fails  in  the 
perpetration,"  shall  be  punished.  But  the  in- 
dictments in  these  cases  are  not  brought  under 
this  statute.  Indictments  for  attempts,  whether 
brought  under  particular  statuten  or  under  the 
common  law,  should  set  forth  in  direct  terms 
that  the  defendant  attempted  to  commit  the 
crime.  And  so  are  the  precedents.  Tr^  & 
Heard's  Prec  60-58;  Wharton's  Prec.  <Amer.) 
1046-1052;  (hmmonwealthv.  Dennii,  105  Mass. 
162;  GtmmomoecUth  v.  Sherman,  Id,  169;  Com- 
monwealth  v.  McLaugJdin,  Id.  460;  Ohrittianv. 
Commonwealth,  28  Grat.  954.  See  also  Goni' 
Ttumieealth  v.  Thompson,  116  Mass.  346.  This 
statute,  therefore,  being  disregarded,  it  is  to  be 
considered  if  these  indictments  can  rest  upon 
Pub.  Stat.  cbap.  203,  g  38,  punishing  an  as- 
sault with  inteot  to  commit  rape. 

In  England  the  defluitions  of  rape  have 
sometimes  included  the  statutory  offense  of  car- 
nal knowledge  of  a'youne  chili.  Thus,  "rape 
is  felony  by  the  common  law,  declared  by  Par- 
liament for  the  unlawful  and  carnal  knowledge 
and  abuse  of  any  woman  above  the  age  of  ten 
years  against  her  will,  or  of  a  woman  child 
under  the  age  of  ten  years,  with  her  will  or 
against  her  will."  8  Co.  Inst.  60.  "Rape  Is 
the  carnal  knowledge  of  any  woman  above  the 
age  of  ten  years,  against  her  will,  and  of  a 
woman  child  under  the  age  of  ten  years  with 
or  against  her  will."  1  Ifele,  P.  C.  628.  See 
also  p.  681.  In  East,  F.  C.  486,  it  is  said:  "This 
last  offense  [viz. ,  unlawful  abuse  of  a  child]  is 
not,  properly  speaking,  a  rape,  which  implies  a 
carnal  knowledge  against  the  will  of  the  party, 
but  a  felony  created  by  this  statute  [16  Eliz. 
chap.  7,  I  4],  under  wiuch  the  consent  or  non- 
consent  of  the  child  under  the  age  of  ten  years  is 
immaterial."  Other  writers  have  directly  or  by 
implication  Included  the  statutory  offense 
within  the  term  "rape."  See4Bl.  Com.  312;  1 
Gabb.  Crim.  Law,  882;  Roscoe,  Crim.  Ev.  (7tb 
ed.)  289,  857.  But,  however  it  may  have  been 
elsewhere,  in  Massachusetts  the  offense  of 
unlawfully  and  carnally  knowing  and  abus- 
ing a  female  child  under  the  age  of  ten  years 
is,  and  for  more  than  two  hundred  years  has 
been,  known  and  designated  as  rape.  In  Oc- 
tober, 1669,  the  ordinary  form  of  rape  being 
already  punishable  by  existing  laws,  the  fot 
lowing  statute  was  passed:  "Forasmuch  as  car^ 
nal  copulation  with  a  woman  child  under  the 
age  01  ten  years  is  a  more  heinous  sin  than  with 
one  of  more  years,  as  being  more  inhuman  and 
unnatural  In  itself,  and  more  perilous  to  the 
life  and  well-being  of  the  child;  it  is  therefore 
ordered  by  this  court  and  the  authority  thereof , 
that  whosoever  he  be  shall  commit  or  have  car- 
nal copulation  with  any  such  child  under  ten 
years  old,  and  be  l^lly  convicted  thereof,  he 
shall  be  put  to  death.''  This  was  printed  in 
the  edition  of  1672  of  the  Colony  Laws,  p.  15. 
with  the  marginal  note,  "lUtpe  of  achild.  See 
also  Anc.  Chart  (ed  1814),  with  the  same  mar- 
Sit 
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gfoalnote.  These  statutes  for  the  ordiooiy  fonn 
of  rape  and  for  the  abuse  of  a  child  were  in  sub- 
stance re-enacted  in  separate  and  succesBiTe  sec- 
tions in  1692:  but  by  Prov.  St.  1697,cbap.  18,  en- 
titled "An  Act  against  RaTishment  or  Rape," 
botli  were  put  intojone  section,  and  so  they  have 
ever  since  remaiued.  See  1  State  ed.  Ptot. 
Laws,  66,  296.  The  next  statute  appears  to  be 
that  of  1784,  chap.  68,  entitled,  "Aji  Act  for 
the  Punishment  of  Rape,"  both  offenses  being 
included  in  the  same  section;  the  marginal  note 
in  the  edition  of  1833  being  "  Rape  punishol 
with  death."  This  was  followed  bv  Stat.  1805, 
ch8i>.  07,  entitled  "An  Act  Proviaing  for  the 
Punisbment  of  the  Crime  of  Rape,  and  for  the 
Prevention  thereof,"  in  which,  by  express  refer- 
ence, the  offense  of  carnally  knowing  and  abus- 
ing a  woman  child  under  the  age  of  ten  years 
is  classified  as  rape.  The  later  statutes  are 
Stat.  1815,  chap.  86;  Rev.  Stat.  chap.  125.  g  18, 
where  the  marginal  note  is  "Rape  or  abuse 
of  female  child?'  Gen.  Stat.  chap.  160,  §  26; 
Pab.  Stat.  chap.  202,  chap.  27;  in  each  of 
which  the  marginal  note  mendona  only  "rape." 
In  Davis,  Crim.  Int.  (ed.  ISM),  a  work  long 
used  and  relied  on  in  this  Stale,  the  carnal 
knowledge  of  young  female  children  is  called 
rape.  "A  rape  upon  children  under  the  age  of 
ten  yeats,  whether  with  or  without  their  con- 
sent* was  made  a  capital  felony  as  eariy  as  the 
reign  of  Queen  Elizabeth  "  p.  690.  See  also  Id. 
^card's  ed.)  668.  678 ;  Bouvler's  Law  Diet. 
Sape,  cds.  of  1852  and  1888;  Cemmonwalth  v. 
Sugtand,  4  Gray,  7. 

Where  a  rape  upon  a  child  under  the  age  of 
ten  years  is  charged,  by  carnally  knowing  and 
abusing  her,  it  is  not  necessary  to  aver  or  prove 
that  the  acts  were  done  against  her  will  or  with- 
out her  consent  The  reason  la,  that  from  her 
tender  years  she  is  held  in  law  to  be  incapable 
of  giving  a  valid  consent  to  such  acts,  and  the 
law  conclusivelypresumes  that  she  did  not  con- 
sent. 8  QreenlEv.  §  211.  The  rule  has  always 
been  so  from  the  earliest  times,  though  the  rea- 
son has  aot  always  been  stated  in  this  form. 

In  this  Commonwealth,  the  statute  punish- 
ing an  assault  with  intent  to  commit  a  rape  also 
inaudes  both  phases  of  the  crime  of  rape;  the 
carnal  knowledge  and  abuse  of  a  ^oung  female 
child,  as  well  as  a  rape  committed  upon  a 
grown  woman  by  actual  force  and  violence,  and 
against  ber  will.  This  is  apparent  from  an  ex- 
amination of  the  first  statute  upon  the  subject. 
Stat.  1806.  chap.  07,  g  3.  Section  1  provides 
the  same  punishment  tot  any  man  who  shall 
ravish  and  carnally  know  an  v  woman  by  force 
and  against  her  will,  or  shall  unlawfully  and 
carnally  know  and  abuse  any  female  child 
under  the  age  of  ten  years,  and  for  any  person 
present  aiding  and  consenting  In  sucb  rape,  etc. 
Here  "rape"  obviously  includes  both  offenses 
previoasly  described.  Section  2  provides  for 
the  punisbment  of  any  man  who,  "with  intent 
to  commit  a  rape  as  aforesaid,  shall  make  an 
usBult  nptm  a  woman  or  female  child."  This 
is  perfectly  explicit,  as  is  also  the  Stat,  of  1815, 
ctmp.  86.  wbiui  increases  the  punishment  for 
an  assault  on  a  female  child  under  the  age  of 
ten  years  with  an  intent  to  commit  a  rape.  The 
Rev.  Stat.  chap.  125,  g  18,  provided  for  the 
punishment  of  any  person  who  should  ravi^ 
and  carnally  know  any  female  of  the  age  of  ten 
years  or  more,  by  force  and  against  her  will,  or 
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should  unlawfully  and  carnally  know  and  abuse 
any  female  child  under  the  age  of  ten  yean; 
and  in  §  lOprovided  for  the  punishment  of  any 
person  who  should  "assault  any  female  wiu 
intent  to  commit  the  crime  of  rape."  No  other 
provision  was  made  for  assault  upon  a  child 
with  intent  to  carnally  know  or  abuse  ber,  and 
no  mention  was  made  by  the  commissioners  of 
any  intention  to  change  the  law  by  omitting 
altogether  all  provision  for  this  offense.  It  is 
apparent  that  §  19  was  intended  to  be  as  com- 

grehensive  as  Stat.  1805,  chap.  97,  §  3,  and 
tat.  1815,  g  86.  both  of  which  are  referred  to 
in  the  margin;  and  that  the  offense  of  aaaantt- 
ingayoungfemalechildwith  Intent nolswfnlly 
and  carnally  to  know  and  abuse  her  was  in- 
cluded under  the  description  of  assaulting  "any 
fem^e  with  intent  to  commit  the  crime  (MT 
rape."  The  language  of  Qen.  Stat.  chap.  160, 
^  27,  and  Pub.  Stat.  chap.  202,  g  28,  is  in  sub- 
stance the  same,  and  bews  the  same  constmc- 
tion. 

It  thus  appears  that  the  LegiBlature  intended 
by  Pub.  Stat.  chap.  202,  g  28,  to  punish,  ass 
criminal  offense,  an  assault  upon  a  female  chUd 
under  the  age  of  ten  years,  with  intent  camaUr 
to  know  and  abuse  her.  But  it  is  contended, 
and  there  are  many  decisions  elsewhere  to  sap- 
port  this  ground  of  defense,  that  the  assault  tE 
the  gravamen  of  this  offense,  and  that  an  as- 
sault must  of  necessity  be  against  her  wflL 
This  argument,  however.  Involves  a  confnsioD 
in  the  use  of  the  term  "ajninst  her  wHL"  | 
Every  rape  involves  an  assault;  and  a  rape  is 
well  as  an  assault  must  be  against  the  will  of 
the  victim.  But  it  has  already  been  clearly 
established  in  this  Commonwealth  that  "against 
her  will"  means  the  same  thing  as  "withoot 
her  consent,"  Chmmonv>e(Uth  v.  Burke,  106 
Mass.  876.  And  accordingly  it  has  been  bdd 
that  if  a  man  has  carnal  Intercourse,  using  so 
much  force  as  js  necessary,  with  a  woman  who 
is  incapable  of  consenting,  by  reason  of  sleep, 
drunkenness,  stupefaction,  unconsciousness,  id- 
iocy, helplessness,  and  sometimes  even  where 
the  consent  of  one  capable  of  consenting  is  pro- 
cured by  fraud,  he  may  be  convicted  of  rape. 
See  CommonweaUh  t.  Burke.  105  Hasa.  ; 
GomnumiBeaUh  v.  McDoncM,  110  Mass.  406; 
Regina  v.  Mayers,  12  Cox,  C.  C.  811;  Queen  v. 
Ike,  L.  R.  14  Ir.  468.  In  the  last  case,  which 
was  decided  in  1884,  it  was  determined  in  Ire- 
land, on  great  consideration,  that  the  conaentof 
a  married  woman,  if  fraudulently  obtained  \f$ 
personation  of  her  husband,  Is  no  defente  to  an 
mdlctment  forrape.  Here  is  a  fiill  discassfc», 
by  counsel  and  %  the  court,  of  the  previom 
English  decisions  ufion  the  sul^ect;  and  tbe  de-  j 
termination  is  in  accordance  with  the  later  inii-  i 
mations  of  English  judges.   See  v.  JTo/- 

tery,  2  Q.  B.  Div.  410;  (>tuxn  v.  Young,  14  Cox, 
C.  C.  114.  In  cases  of  assault  upon  younf 
girls  with  intent,  the  English  courts,  tnoop 
making  a  distinction  between  consent  and  sob- 
mission,  and  holding  that  mere  sabmisBni 
would  not  amount  to  a  defense  (see  Qiwm  v. 
LoOc,  L.  R.  3  C.  C.  10,  and  cases  there  cited), 
did  not  entirely  break  away  from  tbe  earlier  de- 
cisions, which  held  that  the  consent  of  ayoung 
girt  would  defeat  an  indictment  for  sucb  an  as- 
sault; and  at  last  it  was  enactedlrr  Paiilameot  in 
Stat.  48  &  44  Vict.  chap.  45,  §  2  (a.  d.  1880)  I 
that  "  It  shall  be  no  defense  to  s  chiuge  fX  in- 
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dictment  for  an  indecent  assault  on  a  young  per- 
son under  the  age  of  thirteen,  to  prove  that  be  or 
she  consented  to  the  act  of  indecency."  The  dif- 
ficulty tn  Ebigland  appears  to  have  arisen  from 
the  phraseology  of  the  early  statutes,  punishing 
carnal  knowledge  and  abuse  of  a  young  girl, 
whether  by  her  own  consent  or  without  her 
consent,  apparently  implying  that  she  might 
consent  thereto.  See  Bt^na  v.  Joknmm.  10  Cox, 
C.  C.  114.  But  there  has  been  no  such  lan- 
guage in  any  of  the  Massachusetts  statntes;  and, 
even  if  there  had  been,  it  (b  more  in  accord- 
ance with  the  spirit  of  the  law  simply  to  hold 
a  girl  under  the  age  of  ten  years  Incapable  of 
giving  a  valid  consent,  so  that  t-he  question 
whether  she  did  or  did  not  give  a  formal  or  ap- 
parent consent  becomes  immaterial.  If,  as  all 
agree,  it  is  immaterial  upon  a  charge  of  com- 
mitting the  completed  act,  which  includes  an 
aasaiilt,  do  reason  but  an  extremely  technlca] 
one  can  be  u^ged  why  it  should  not  be  so  upon 
«  cbaj^  of  assault  with  intent  to  commit  the 
completed  act.  Indeed,  to  speak  of  an  assault 
upon  her  without  her  consent,  with  intent  to 
carnally  know  and  abuse  her  with  her  consent, 
seems  to  involve  a  contradiction  in  terms.  But 
when  it  is  once  considered  that  the  intention  of 
the  law  is  to  declare  that  a  young  girl  shall  be 
deemed  Incapable  of  consenting  to  such  an  act 
to  her  injury,  and  that  evidence  of  any  consent 
by  her  shall'  be  incompetent  in  defense  to  an  in- 
dictment therefor,  and  that  although  she  gives 
a  format  and  apparent  consent,  yet  ui  law,  as  in 
reality,  she  ^ves  none,  because  she  does  not 
and  cannot  take  in  the  meaning  of  what  Is  done, 
all  legal  difficulty  disappears,  and  the  conclu- 
aion  may  properly  be  reached  that  the  assault 
is  without  her  consent  and  against  her  will. 
This  principle  has  been  clearlv  maintained 
with  reference  to  kidnapping  children  and  re- 
moving young  slaves  from  the  Commonwealth 
{Comnumteeallhv.Nickenon,  5  Allen,  518;  Com- 
monwealUi  v.  Taylor,  8  Met.  72,  78  ;  Common- 
waUh  T.  Are$,  18  Pick.  198.  336;  StaU  v.  Sot- 
Um,  H  N.  H.  550;  State  v.Farrar,  41  N.  H.  58); 
and  also  in  some  other  States,  in  cases  of  inde- 
cent assaults  {People  V.  M' Donald,  9  Mich.  150; 
llayt  V.  People,  1  Hill  (N.  Y.),  351;  Singer  v. 
People.  18  Hun,  418;  State  v.  Daucy,  83  N.  C. 
608;  State  t.  Johmton,  76  N.  C.  209.  Bee  also 
Qitetu  T.  Oom.  39  Gratt.  880;  Qaeen  v.  Deo,  L. 
a  14  Ir.  468). 

There  Is  nothing  in  the  other  exceiHlons  re- 
quiring a  new  trial  or  calling  for  remark. 

ELtceptioJU  overruled. 


T.  H.  WALKER  et  ol. 

V. 

Amadah  HATO,  Jr.,  Appt. 

1.  An  a.^pi'eement  of  compromlBe  of  a 
debt,  accompanied  by  aii  express  stipu- 
lation that  it  should  not  be  binding  on- 
lea«  sicned  hy  all  the  creditors  of  the 
debtor,  is  no  bar  to  an  action  on  such 
debt,  where  no  waiver  of  the  stipula- 
tion is  shown  and  the  other  oreditors  did 
not  siim  the  agreement. 

3.  When  a  debt  is  oriclnally  valid,  and  a 
note  is  ■nbaeqaentlj'i^venfor  it  which 
is  void  and  isavoided  by  the  parties  to  it 
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for  fraud,  such  fraud  does  not  avoid  the 
original  debt,  but  It  can  be  recovered 
upon. 

(Hampden  FUed  November  S3,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  in  favor  of  plaintiff  In 
an  action  of  contract.  A^ffinrted. 

The  declaration  contained  two  counts:  the 
first  was  upon  an  account  annexed  for  $700, 
and  the  second  count  was  upon  a  promissory 
note  for  $700.  By  the  agreed  facts  it  appeared 
that  on  April  15,  1879,  the  defendant  was  in- 
debted to  plaintiffs  for  merchandise  sold  him, 
in  the  sum  of  $882.56.  The  defendant  was 
then  in  embarrassed  circumstances,  and  was 
endeavoring  to  make  a  compromise  with  his 
creditors  at  twenty  cents  on  tiie  dollar.  Cer- 
tain of  his  creditors  had  signed  an  agreement 
for  compromise,  but  the  puintiffs  declined  to 
sign  said  paper  unless  the  defendant  would 
agree  to  give  Ihem  a  note  for  the  remaining  80 
per  cent  of  their  indebtedness.  To  this  the  de- 
fendant agreed,  and  the  plaintiffs  signed  said 
agreement  for  compromise  and  received  said 
note  for  80  per  cent.  Thereafter  the  agree- 
ment for  30  per  cent  was  signed  by  such  of  the 
creditors  of  the  defendant  whose  names  were 
borne  upon  the  said  paper. 

Said  agreement  was  not  signed  by  all  the  un- 
secured creditors  of  said  Mayo.  One  of  them — 
to  wit,  T.  8.  Stewart,  who  bad  a  claim  against 
the  said  Mayo  amounting  to  $185 — refused  to 
sign  the  paper,  and  it  was  subsequent^  paid  by 
S&yo  in  full. 

After  said  paper  had  been  signed  by  all  the 
creditors  whose  names  were  borne  upon  It,  the 
defendant  paid  to  plaintiffs  and  the  other 
signers  of  the  compromise  30  per  cent  of  the 
amount  of  their  claim,  having  given  them  (the 
plaintiffs)  the  note  in  suit  for  the  remainingSO 
per  cent,  as  agreed  at  the  time  they  signed.  Ex- 
cept as  afor»^  no  part  of  said  account  has 
been  paid. 

The  defendant  in  his  answer  alleged  that  if 
he  agreed  to  do  as  above  stated,  and  thereupon 
said  plaintiffs  signed  said  agreement,  accepted 
their  20  per  cent  thereunder,  and  retxived  said 
note  in  payment  of  the  balance  of  their  claim, 
all  of  said  agreement  was  fraudulent  as  to  the 
other  creditors  who  ngned  said  agreement,  and 
by  reason  thereof  said  note  was  void  and  un- 
collectible. Upon  the  foregoing  facts  in  the 
superior  court,  before  Knowlton,  J.,  who  tried 
the  case  without  a  jury,  the  court  found  for  the 
plaintiffs,  and  the  defendant  appealed. 
Mr.  Charles  L.  Iion^*  for  defendant: 
At  the  time  the  plaintiffs  signed  the  agree- 
ment, they  received  Uie  defen&nt's  note  "for 
the  remainingSO  per  centoftiieir indebtedness;" 
the  agreement  covering  20  per  cent  thereof. 
Unless  facts  appear  to  control  the  presumption 
of  law,  the  receipt  of  this  note  operated  as  a 
payment  of  the  claim  to  the  amount  of  80  per 
cent  thereof. 

Oreen  v.  RuaaOl,  m  Mass.  688;  Elyy.  Jfamet,. 
123  Mass.  86. 

The  agreed  statement  shows  ttiat  it  was  the 
intention  of  the  parties  that  the  note  should 
have  this  effect;  and  in  both  of  the  above  cases 
the  court  expressly  states  that  "it  ia  a  question 
of  the  inteouon  of  the  parttes;"  and  the  case  of 
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MetMlge  t.  Bo»ton  Jnm  Go.  6  Ciuh.  168.  is  de- 
cided on  the  same  lule,  that  the  inteDt  of  the 
parties  controls. 

The  fraudulent  nature  of  the  note  cannot 
control  the  intent,  becauiw,  after  its  receipt  and 
tho  receipt  of  the  SO  per  cent,  the  agreement  of 
the  parties  that  the  note  and  percentage  should 
pay  the  account  was  executed,  and  Uxe  law  will 
not  lend  its  aid  to  relieve  the  plaintUts  from  the 
embarrassment  which  is  a  consequence  of  their 
II1^»1  contract. 

Myen  v.  MeinnUh,  101  Mass.  866;  Horton  v. 
Buffinton,  106  Mass.  8B9;  Cfranton  t.  Qcu,  107 
Mass.  480. 

The  action  cannot  be  maintained  on  the  note. 
The  giving  of  it  was  finudulent  aato  the  other 

creditors. 

Harvey  v.  Hunt,  119  Mass.  279;  Blaadel  v. 
FMcle,  120  Mass.  447. 

It  is  the  validity  of  the  agreement  under 
which  the  note  was  received,  and  not  that  of 
the  compromise  agreement,  that  determines  the 
right  of  the  plainnffii  to  recover  on  the  note; 
and  the  validity  of  this  former  agreement  is  to 
be  tested  by  the  object  with  which  the  contract 
was  entered  into,  and  "not  by  the  number  of 
persons  actually  deceived  by  means  of  it." 

Bartey  v.  Hunt,  tvpra;  Gibba-v.  Smith,  115 
Mass.  592. 

The  payment  by  the  note  and  the  20  per  cent 
under  the  agreement  paid  the  entire  account, 
and  an  acmm  cannot  be  maintained  thereon 
under  the  first  count  of  the  declaration. 

Buekint  v.  Bunt,  188  Mass.  866;  Harvey  v. 
Hunt,  supra. 

The  case  of  Huekim  y.  Bunt,  tupra,  does 
not  difter  from  this,  except  the  existence  of,  and 
the  noncompliance  with,  the  condition  in  the 
compromise  that  it  should  not  be  Undlng  unless 
rigned  by  all  ihe  unsecured  creditors,  does  not 
enable  tiie  plaintiffs  to  recover  on  their  origi- 
nal account. 

Harvey  v.  Hunt,  tupra. 

The  condition  of  the  agreement  had  not  been 
broken  when  plaintiffs  signed  it,  and  by  ac- 
cepting the  note  and  subsequently  receiving  the 
buance  due  them,  they  waived  any  right  to 
take  advantage  of  the  condign,  if  ever  they 
had  such  right. 

Ibid. 

If  the  plaintiffs  wished  to  take  advantage  of 
the  condition,  were  it  possible  for  them  to  do 
so,  t^ey  should  have  returned  the  note  to  the 
defendant.  They  have  never  done  so,  but  re- 
tained it  and'  included  it  in  their  suit.  They 
could  have  passed  a  good  title  to  it,  by  indorse- 
ments, at  any  time  prior  to  maturity. 

Oranmn  v.  Ooas,  107  Mass.  489. 

Mem-s.  OideoD  Wells  and  D.  E.  Web- 
ster, for  plaintiffs: 

The  note,  having  been  given  as  an  induce- 
ment to  plaintiffs  to  sign  the  composition,  was 
void. 

Ph^  V.  Fby,  121  Mass.  661. 

Neither  party  can  take  any  advanta^  of  it. 
Defendant  cannot  claim  that  the  note  is  void, 
and  at  the  same  time  claim  it  as  a  payment  of 
the  balance  of  his  account. 

Johmon  V.  Johngon,  11  Mass.  369;  Steblnm  v. 
&ntM,  4Pick.  96;  RamadeU  v.  StmU,  12  Pick. 
128;  Leonanf  v.  Tru»tee$,  2  Cush.  462. 

Neither  party  can  take  any  advmtage  of  the 
giving  of  the  note,  but  must  stand  in  the  position 
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in  which  they  were  placed  by  the  terms  of  Uw 
composition  deed. 

Buekint  v.  Bunt,  188  Mass.  866. 

It  appearing  that  the  composition  deed  wu 
not  so  signed  as  to  make  it  binding,  the  pl^ 
tiflb  can  recovertfae  balance  of  their  claim. 

Twnury.  Comer,  6  Oray.  680. 

C.  Allen,     delivered  the  opinion  dt  the 

court: 

The  agreement  of  compromise  is  no  bar  to 
the  plaintiffs'  action,  there  being  an  exprea» 
stipulation  that  it  should  not  be  binding  QDless 
signed  by  all  the  unsecured  creditors.  Tuner 
v.  Comer,  6  Gray,  580. 

There  was  nothing  to  show  a  waiver  by  tbe- 
plaintiffs  of  this  stipulation,  and  tbe^lefendaot, 
therefore,  acquired  no  rights  under  it.  The 
plaintiffs  did  not  agree  to  accept  20  per  cent  in 
full,  unless  all  the  unsecured  creditors  should 
sign  the  agreement,  which  they  did  not  do. 
The  plaintiffs'  conditional  agreement  to  accept 
this  percentage  in  full  Is  therefore  to  be  dis- 
regarded. In  this  respect  this  case  differs  from 
Mckins  V.  Bunt,  186  Mass.  806. 

It  is  conceded  on  all  bonds  that  the  note  was. 
fraudulent  and  void,  and  that  no  recovery  can 
be  had  upon  the  second  count.  Fay  v.  Fay, 
121  Mass.  661;  Z/«eA:in«  v.  ^nf,  138  Mass.  3M. 

The  defendant  sets  up  its  fraudulent  cfaarsc- 
ter  in  defense,  and,  since  it  was  clearly  void, 
and  rince  both  parties  so  treat  it,  we  must  as- 
sume that  the  court  also  so  treated  it ;  and  that  iht 
finding  of  the  court  for  the  plaintiffs  was  on 
the  first  count,  which  declared  on  the  original 
indebtedness  of  the  defendant  to  the  plaintiffs. 
The  question,  therefore,  is  whether  the  note, 
being  thus  vtM  and  avoided  by  the  defendant, 
is  nevertheless  to  be  deemed  a  payment  of  the 
original  debt. 

Ordinarily,  in  Massachusetts,  a  note  given  for 
a  simple  contract  debt  is  presumed  to  be  taken 
in  payment.  The  reason  for  this  was  given  by 
Chief  Justice  Shaw.  "It  is  founded  in  the  con- 
sideration that,  when  a  note  is  given  for  goods, 
even  if  it  is  not  negotiated,  it  is  equally  con- 
venient to  the  creditor  (and  generally  more  so) 
to  sue  on  the  note  as  on  the  original  conndera- 
tion,  and  so  there  is  no  reason  for  considering 
the  original  simple  contract  as  still  subsisting 
and  in  force."  Curtit  v.  Hubbard,  9  Met.  323. 
828. 

The  giving  of  the  note  is  simply  giving  a  new 
promise  in  place  of  the  old  one.  But  in  case 
the  new  promise  is  void  and  avoided  by  the 
promisor,  then  the  creditor  gets  nothing  at  all 
for  his  debt.  The  defendant  seeks,  in  the  same 
breath,  to  say  that  the  plaintiffs  get  nothing  aad 
something;  that  they  did  not  get  a  new  promise 
to  be  enforced,  but  got  one  sufficient  to  super- 
sede the  old  promise.  This  cannot  be  in  a  caae 
where  the  defendant  has  repudiated,  with- 
drawn, canceled,  and  nullified  the  new  prom- 
ise. It  is  as  if  it  had  never  been.  The  plain- 
tiffs were  barred,  by  their  participation  m  the 
fraud,  from  recovering  on  the  note  itself;  but 
the  fraud  does  not  affect  the  original  delA.  It 
wa.s  no  part  of  the  transaction  in  which  the 
plaintiffs  seek  to  recover  under  their  first  count. 
The  defendant  cannot  be  allowed  to  escape  pay- 
ment of  a  debt  originally  just,  by  setting  up  an 
independent  andsubsequent  fraudulent  BCbeme, 
like  that  adaipted  in  the  [ovsent  case,  which  be 
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hitnsetf  has  set  aside  and  avoided.  This  rule 
has  been  unifonnly  applied  where  the  new 
note  was  void  for  usury  (Johnson  t.  JoAnton, 
11  Han.  369:  StObint  v.  SnUtk,  4  Pick.  97; 
Banudett  t.  8oule,  12  Pick.  136);  and  it  ia  a 
general  rule,  that  where  a  debtor  eives  a  new 
security  whidi  Is  void  and  avoided,  the  cred- 
itor may  sue  him  on  the  original  contract  (Z«m- 
ardv.  FiTtt  Cong.  Soeieiy,  2  Guah.  402;  Turner 
V.  Browne,  8  C.  B.  157). 

For  these  reasons,  in  the  opinion  of  a  major- 
ity of  the  court,  the  eotry  must  be — 

Judgment  Jor  piainii^i  affirmed. 


Thomas  8.  RAW80N 

«. 

Oliver  DOFMER  and  H.  N.  Slater  Manufac- 
turing Co.,  Tnistee. 

Where  the  record  on  appeid  read  that 
the  party  "filed  a  bond  not  approved 
or  diaapproved  by  the  said  (»urt,  as 
no  motion  was  made  by  either  party 
requesting  approval  or  disapproval,'' 
the  coart  will  construe  the  entey  as  de- 
Glaring  that  the  anretles  were  sofl- 
eiaat.  hut  Uiat  the  bond  was  not  ap- 
proved or  disapproved  by  such  court, 
as  no  motion  was  made  by  either  party 
reguestiDfr  approval  or  disapproval;  and 
win  hold  it  a  snlBcient  compliance  with 
the  requirement  of  the  statute  to  give 
Jnriadietlon  to  the  superior  court  over 
the  case. 

(Worooster- — ^Flled  November  24, 1880.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  discharging  a  trustee  in  an  action  of 
account.  Affirmed. 

The  action  was  originally  brought  in  the 
First  District  Court  of  Southern  Worcester,  and 
the  H.  N.  Slater  Manufacturing  Co.  was  dulv 
served  with  the  writ  as  trustee  and  answered., 
denving  poBsession  of  any  eoods,  chattels,  etc., 
of  aefuraant  at  the  time  of  service  of  the  writ. 
After  due  hearingtbe  eaiA  Manufacturing  Com- 
pany was  charg«I  as  tnistee  of  Dofner.  The 
record,  after  stating  the  names  of  parties,  nature 
of  tike  action,  appearances,  judgment,  etc.,  was 
as  follows: 

"  From  which  said  judgment  against  it  the 
said  H.  N.  Slator  Miuinncturiiig  Company 
appeals  to  the  superior  court,  •  *  *  and  flies  a 
bond,  not  approved  by  said  court,  with  suffi- 
cient sureties,  in  the  sum  of  $200,  to  prosecute 
its  said  appeal  with  effect,  and  pay  all  such 
costs  as  may  arise  after  the  appeal  within  thirty 
days  after  judgment." 

The  plaintiff  moved  that  the  appeal  be  dis- 
missed, "because  that  said  trustee  did  not  file  a 
bond  with  sufficient  sureties,  approved  either 
by  the  court  or  plaintiff,  according  to  statute  in 
such  cases  made  and  provided." 

Whereupon  the  record  was  amended  upon 
request  of  the  judge  of  the  district  court,  so 
that  it  shouldread,  in  place  of  the  written  words 
"  flled  a  bond  not  approved  by  said  court,"  as 
follows,  to  wit:  "  filed  a  bond  not  approved  or 
disapproved  by  said  court,  as  no  motion  was 
made  by  dither  party  requesting  approval  or 
disspproral." 


The  interrogatories  to  the  trustee  in  the 
superior  court,  and  the  answers  thereto,  were  as 
follows: 

Int.  1.  Was  defendant  in  yonremidOT  at  date 
of  service  of  plaintiff's  writ  upon  you? 
A.  He  was. 

iDt.  2.  State  the  contract  under  which  de- 
fendant was  in  your  employ.   State  in  detail. 

A.  The  agreement  with  this  man  was,  as  our 
agreement  with  many  other  operatives  is,  that 
he  might  buy  goods  at  the  store  of  the  Slater 
Woolen  Co.  and  have  bis  bills  for  tlie  same 
sent  in  to  our  counting-room  monthly,  before 
our  pay  day,  to  he  deducted  from  his  wages. 
By  an  arrangement  between  us  and  the  Slater 
Woolen  Co.,  we  noti^  them  of  the  amount  of 
wages  per  day  any  person  who  works  for  us, 
who  wishes  to  trade  there,  earns  of  us;  and  we 
arrange  to  have  their  bilis  sent;  and  we  pay 
them  up  to  the  amount  of  the  operative's  wages. 

The  accounts  of  the  Slater  Woolen  Co.  are 
kept,  to  my  knowledge,  with  a  memorandum 
book  of  such  operatives'  names,  to  indicate  this 
arrangement  when  to  send  their  bills.  This 
was  done,  and  the  defendant  was  so  paid  in 
this  case.  The  defendant's  wages  amounted  to 
the  sum  of  $42.56  at  the  time  of  the  service  of 
this  writ  upon  the  trustee,  and  the  amount 
which  had  been  paid  in  goods  was  $65.19. 

The  court  reodered  judgment  for  the  plain- 
tiff against  the  defendant,  and  discharged  the 
trustee  upon  his  answer;  whereupon  plaintiff 
appealed  to  this  court  from  the  order  discharg- 
ing the  trustee. 

Mr.  Charles  I.  Rawson,  for  plaintiff: 

The  statutes  provide  that  a  bond  with  suffi- 
cient sureties,  approved  by  the  court,  shall  be 
filed.  Here  the  bond  was  not  approved,  and, 
the  objection  being  taken  at  the  first  time,  was 
not  waived;  and  t£e  motion  to  dismiss  should 
have  been  allowed. 

Santom  v.  Ballard,  183  Mass.  464;  Wlieeler  cfc 
Wil»m  Mfg.  Co.  v.  Burlingham,  137  Mass.  581; 
Putnam  v.  Boyer,  140  Mass.  285;  Henderton  v. 
BensoHjUi  Mass.  218. 

Mr.  w.  S.  B.  Hopkins,  for  trustee: 

The  obligation  upon  the  party  appealing  from 
the  lower  court  is  to  file  a  bond  in  place  of  a 
recognizance,  which  bond  is  to  be  "  with  suffi- 
cient surety  or  sureties  to  be  approved  by  the 
adverse  party  or  by  the  justice." 

Pub.  Stat.  chap.  154,  g  52;  Pub.  Stat.  chap. 
166,  g  20;  Stat.  1882.  chap.  05;  SaiUom  v.  Bal- 
lard, 188  Mass.  461 

The  record  of  the  lower  court  in  this  case,  as 
amended,  reads  upon  this  point  as  follows: 
"  f^l«i  a  bond  not  approved  or  disapproved!^ 
said  court,  as  no  motion  was  made  by  eitber 
party  requesting  approval  or  disapproval,  with 
sufficient  sureties  in  sum,"  etc.  This  amounts 
to  a  statement  by  the  magistrate  that  the  bond 
was  filed  with  sureties  whom  he  deemed  suffi- 
cient; but  that  he  did  not  place  upon  the  bond 
a  formal  approval  or  disapproval,  because  uo 
one  asked  him  to.  The  magistrate  had  a  right 
to  amend  his  record. 

Lincoln  v.  Cook,  124  Mass.  388. 

C.  Allen*  J.,  delivered  the  ophdon  of  the 
court: 

The  true  construction  of  the  record,  as 
amended,  of  the  district  court,  is  that  the  sureties 
were  sufficient,  but  that  the  bond  was  not  ap. 
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proved  or  disapproTed  bv  said  court,  as  oomo- 
tioD  waa  made  by  eitner  party  requesting 
approved  or  disapproval.  This  must  mean  that 
there  was  no  immal  action  by  the  judge,  but 
that  the  sureties  were  deemed  by  him  to  oe  suf- 
cient.  Construed  thus,  tliere  was  a  sufficient 
compliance  with  the  requirements  of  the  stat- 
utes to  give  jurisdiction  to  the  superior  court. 
Pub.  Btat.  chap.  155,  §  89;  chap.  164,  ^  89, 62; 
Stat.  1883,  chap.  95. 

No  other  question  being  presented  in  the 
plaintiff's  brief,  the  entry  must  be — 

Judgmmt  ajtrmed. 


Bridget  WALPOLE 

0. 

Thomas  QUIRK. 

1.  Where  a  aale  under  a  power  in  a 
mort^a^  was  eompletea.  the  mort* 
g».gB  was  extbng^aked.  and  the  ac- 
ceptance by  the  purchaser  of  a  formal 
afisiKnment  of  the  mortgage  would  not 
cut  down  his  right  to  the  rents  and  prof- 
its, which  had  become  absolute  as 
against  the  mortgagor. 

3.  The  porchaser  would  not  be  liable  to 
an  action  by  the  mortKagor  for  the 
mm  due  on  the  purewMot  the  pur- 
chaser^ contract  with  the  mortgagee 
-would  remain  in  force,  and  would  be  the 
only  source  of  his  obligation. 

(Worcester  FQed  November  24, 1888.) 

ON  plaintiffs  exceptions.  Overruled. 
Action  of  contract.  The  declaration  was 
as  follows:  "And  the  plaintiff  says  that  on  the 
29th  day  of  August,  a.  d.  1878,  she  became 
the  owner  of  certain  real  estate  situate  in  Mil- 
ford,  in  said  county,  bounded  and  described  in 
the  deed  of  that  date  from  John  J.  Callenna  to 
her,  recorded  in  the  registry  of  deeds,  book  900, 
p.  470,  and  on  the  10th  day  of  April,  a.  d.  1874, 
she  executed  a  mortgage  deed  with  power  of 
sale — her  husband,  Eaward  Walpole,  joining 
therein — to  (Jeorge  H.  Ball,  trustee,  subject 
to  a  mortgage  to  Sarah  Q.  Allen,  and  a  mort- 
gage to  Horace  Wood,  of  said  premises,  for  the 
security  of  the  payment  of  $305,  and  upon  the 
trust  therein  expressed  and  hereinafter  staled, 
recorded  in  book       p.  800. 

"On  the  5th  day  of  January,  a.  d.  1870,  said 
Ball  offered  said  premises  for  sale  at  auction, 
in  pursuance  of  said  power,  and  the  defendant 
then  and  there  bid  for  said  equity  of  redemp- 
tion of  said  premises,  so  conveyed  as  aforesaid 
to  said  Ball,  the  sum  of  $1,625,  and  the  same 
were  then  and  there  struck  off  to  the  defendant 
for  said  price:  the  record  thereof  is  In  book  946, 
p.  811;  and  on  said  5th  day  of  January,  a.  d. 
1875,  said  Ball,  trustee  as  aforesaid,  executed 
and  delivered  a  deed  of  assignment  of  said  trust 
mortgage  deed,  and  the  premises  therein  de- 
scribed, to  said  defendant,  who  then  and  there 
accepted  the  same  and  became  charged  with 
the  trust  therein  contained ;  the  record  whereof  is 
in  book  946,  p.  814 ;  and  on  said  5th  day  of  Jan- 
nary,  A.  D.  1875,  the  defendant  took  possession 
of  said  premises,  and  has  used  and  occupied  the 
same  and  had  the  rents  and  profits  there<rf 
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thence  to  the  present  time;  and  on  the  said  5th 
day  of  January,  a.  d.  1875,  the  defendant  ap- 
plied in  part  payment  of  said  sum  of  $1,625  the 
amount  due  him  upon  the  said  deed  of  asdgn- 
ment,  to  wit,  $806,  leaving  the  balance  of  $1,330 
unpaid  and  due  upon  the  defendant's  said  hid  at 
auction,  tlie  same  then  and  there  being  the  prop- 
erty of  the  plaintiff;  and  the  defendant  has  held 
in  trust,  for  the  use  and  benefit  of  the  plaintiff, 
said  balance,  and  the  said  real  estate  to  the  extent 
of  said  balance,  from  said  5th  day  of  January, 
a.  d.  1876,  to  the  present  time;  and  the  defend- 
ant  is  chargeable  with  said  balance  and  the  rea- 
sonable interest  and  annual  income  and  accu- 
mulations thereon,  and  in  the  use  of  said  real 
estate  from  said  5tb  day  of  Janu^,  a.  d.  1875, 
to  the  present  time;  and  the  plaintiff  has  requcEt- 
ed  paymentof  the  annual  income  tbereof,and  of 
the  amount  due  upon  said  trust  of  the  defeu- 
dant;  but  the  defendant  has  neglected  to  com|^ 
with  the  plaiutiffs requests." 

And  the  plaintiff  says  the  defendant  owes 
her,  by  reason  of  said  trust,  the  sum  of  $2,400. 

Ana  the  plaintiff  says  the  defeodaotowa 
her  $2,400  for  monej  had  and  received  by  the 
defendant  to  the  plaintiff's  use. 

And  the  plaintiff  says  the  defendant  has  com- 
mitted a  breach  of  sud  trust  relating  to  said 
balance  and  said  real  estate  and  the  trust  ac- 
cumulation thereon,  and  owes  the  plaintiff,  br 
reason  of  said  breach  of  trust.tbe  sum  of  $2,400. 

At  the  trial  before  Bacon,  J.,  the  court,  at 
the  request  of  the  defendant,  ruled  that  tbe 
plaintiff  could  not  recover  upon  the  pleadingi 
as  they  then  stood;  and,  plaintiff  havii^ 
declined  to  amend  his  declaration,  the  court 
directed  a  verdict  for  defendant,  and  plaintiff 
alleged  exceptions, 

Mr.  S.  A.  Bureeae,  for  plaintiff: 

The  facts  alleged  in  the  declaration  show  tlie 
existence  of  a  trust  in  the  defendant  for  the  ben- 
efit of  the  plaintiff.  Acceptance  of  the  assign- 
ment of  the  mortgage,  and  the  entr^  upon  and 
actual  possession  of  the  premises,  bind  the  de- 
fenduit  as  mortgagee  and  trustee  of  the  real 
estate  fortheuseof  the  plaintiff,  the  mort^or. 

Smith  V.  Burgess,  138  Mass.  511,  618;  TFwrf- 
worth  V.  Williams,  100  Mass.  181;  Carlton  v. 
Jackson,  121  Mass.  596;  1  Hill.  Mort.  4th  ed. 
885,  866,  489,  440,  444,  446,  478;  2  Hill.  Uort. 
16. 17;  9  Washb.  Real  Prop.Sded.  118,117. 122, 
128;  Toung  v.  Miller,  6  Gray,  153,  154,  156; 
Bacon  v.  Mclntire,  8  Met.  86;  Vinton  v.  King. 
4  Allen.  562. 

Defendant  stands  in  place  of  mortgagee  in 
possession  of  real  estate,  without  foreclosure, 
and  is  bound  to  account  to  the  plaintiff  tta  the 
rents  and  profits  of  the  estate. 

Bonokve  v.  Chase,  130  Mass.  187;  DeamabJI 
V.  Chase,  186  Mass.  289,  290. 

The  mortgage  debt  was  paid  by  the  defAod- 
ant's  application  of  the  funds  in  bis  own  hands, 
by  reason  of  his  bid  of  $1,625  for  the  plaintiff's 
interest  in  the  real  estate. 

MeCafe  v.  Svap.  14  Allen,  188,  198;  Knet- 
land  V.  Moore,  188  Mass.  198.  199. 

Defendant  holds  valuable  real  estate,  which 
he  occupies  and  uses  by  reason  of  the  assign- 
ment of  the  mortgage  to  him,  and  refuses  to 
pavfOTthe  same.  The  plaintiff  holds  Iml 
title  therein  to  the  extent  of  her  interest.  The 
defendant  isboundtopay  theplaintifftheTslae 
of  her  interest  In  said  real  estate. 
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Sneil  V.  E^letton,  140  Maas.  204;  Verome  v. 
Vm.  140  Mass.  575,  578;  Joltiuon  v.  Johnton, 
m  Mass.  465;  QmOd-v.  Ememm,  99  Man.  165, 
157. 

PUbtiff  can  recover  upon  the  pronUaeof  the 
defeodant,  bj  reason  of  his  bid  of  f 1,636  for 
ler  interest  in  the  estate. 

2  Chitty,  PI.  16th  Am.  ed.  27-82.  582. 

Plaintiff  can  also  recover  for  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use. 

Ordtetty  v.  Coleord,  14  Allen,  59;  Donohoe  v. 
Chate,  139  Mass.  407-410. 

This  is  an  equitable  cause  of  action,  and  is 
less  restricted  by  formalities  than  any  other 
form  (faction.  "  It  aims  at  the  abstract  justice 
of  the  case,  and  looks  solely  to  the  inquiry 
whether  the  defendant  holds  money  which  ez 
agvo  et  bono  belongs  to  the  plaintiff." 

Clafiin  V.  Godfrey,  21  Pick.  6,  15. 

In  Wood  V.  Felton,  9  Pick.  171,  174,  it  is  de- 
dded  thiU,  upon  a  count  for  money  btul  and 
received  in  an  action  of  assumpsit,  if  a  mort- 
gagee in  possession  bas  been  overpaid  the  debt 
sMuied  by  the  mortgage,  the  mortgagor  is  en- 
titled to  recover  the  excess. 

Pub.  Stat,  cliap.  181,  §  48,  provides  that 
"if  a  mortgagee  or  a  person  claiming  or  hold- 
ing under  a  mortgagee  receives  from  the 
rents  and  profits  of  the  premises,  or  upon  tender 
made  to  him,  or  in  any  other  manner,  more 
than  is  due  on  the  mortgage,  and  if  no  suit  for 
redemption  is  brought  against  him,  the  mort- 
gagor or  other  person  entitled  to  such  excess 
may  recover  it  to  an  action  of  contract  for 
money  had  and  received  to  his  use." 

The  allegations  of  the  special  count  may  be 
used  in  support  of  the  general  count. 

Cutter  V.  Demmon,  111  Mass.  479;  1  Chitty, 
PL  lath  Am.  ed.  247,  249.  868,  866;  Read  v. 
SmtfA,  1  Allen,  620;  Tapley  v.  Forba,  2  Allen, 
28;  Dorry.  MeKinney,  9  Allen,  861:  Bandall 
V.  Rich,  11  Mass.  494;  Chenery  v.  QoodHclt.  98 
Mass.  228:  Brettun  v.  Anthony,  108.  Mass.  40. 

Plaintiff  may  also  recover  for  breach  of  trust 
by  defendant. 

Peabody  v.  TarftcW,  2  Gush.  227,  WA.;  Pierce 
V.  Coleord,  118  Mass.  374,  876. 

The  promise  of  the  mortgagee  contained  in 
the  mortgage  binds  the  defendant,  as  assignee 
of  the  mortgage,  to  pay  the  "surplus"  in  his 
hands,  after  the  assignment,  to  the  mortgagor, 
the  plaintiff. 

Bryant  v.  Damon.  6  Gray,  564,  567;  CuUer 
V.  Haven,  8  Pick.  490;  Hunt  v.  Maynard,  6 
Pick.  489;  Maynard  v.  Hunt,  6  Pick.  240; 
Fayv.  CA*fn<iy,  14  Pick.  899;  Wade  v .  Howa/rd, 
11  Pick.  289;  BaaseU  v.  Pratt,  22  Pick.  656; 
Parker  v.  Barker,  2  Mel.  428;  Currier  v.  Gale, 
9  Allen,  532;  Pike  v.  Goodnoic,  12  Allen,  473; 
2  Washb.  Real  Prop.  3d  ed.  118,  119,  122-125; 
Id.  chap.  16,  art.  6,  p.  76,  §  2. 

Imperfections  in  pleading  must  be  objected  to 
by  demurrer. 

Cam-on  v.  Anneat,  1S6  Mass.  371, 373;  Tt^fiey 
V.  QoodaeU.  132  Mass.  176, 181;  Ckaee  v.  mer- 
man. 119  Hass.  887,  891;  ffuntreaiv.  Burbank. 
in  Mass.  218,  316;  Ed^  v.  G/uue,  140  Mass. 
471. 

It  is  a  rule  of  pleading,  with  respect  to  acts 
valid  at  common  law,  but  regulated  b^  statute 
ss  to  the  mode  of  performance,  that  it  is  suf- 
ficient to  use  sudi  certainty  of  allegation  as  was 
sufficient  before  the  statute. 
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1  Chitty,  PI.  16th  Am.  ed.  348. 

No  averment  need  be  made  which  the  law 
does  not  require  the  plaintiff  to  prove. 

Knapp  V.  Slocomb,  9  Gray,  74. 

The  plainti£F  was  not  requirsd  to  prove  that 
no  "  suit  for  redemption  "  had  been  adjudicatwd 
upon  said  mortgage,  to  entitle  her  to  recover 
for  money  had  and  received  by  the  defendant 
for  the  use,  rents,  and  profits  of  said  estate.  If 
such  fact  existed,  the  affirmative  could  be  al- 
leged and  proved  by  the  record,  like  any  other 
judgment.  The  allegation  of  such  defense  de- 
volves upon  the  defendant.  The  declaration' 
alla^  ax  the  substantive  facts  entitling  the 
plamtifl  to  recover. 

HaU  V.  Margton,  17  Msm.  575,  579;  Emerdon 
V.  Baylies,  19  Pick.  55,  60;  Appleton  v.  Ban- 
croft, 10  Met.  381,  288;  Stewnt  v.  Fitek,  11 
Met.  248,  250;  (hmmomDcalth  v.  Draeut,  8 
Gray,  456.  458. 

Matter  in  discharge  or  avoidance  Qf  a  debt  or 
claim  must  be  alleged  by  the  defendant,  as  in 
"  former  recovery,^'  "judgment,"  and  the  like. 

Marvin  v.  MandeU,  125  Mass.  568;  Carerlyv. 
MeOtoen,  128  Mass,  577;  1  Chitty,  PI.  16th  Am. 
ed.  220,  221,  352,  570. 

An  issue  upon  fact  and  law  has  been  raised 
by  the  answer  filed. 

1  Chitty,  PI.  285. 

When  the  law  presumes  a  fact,  it  need  not  be 
stated  in  pleading. 
Id.  248. 

Id  some  coses  where  the  law  presumes  the 
affirmative  of  a  fact,  the  negative  of  such  fact 
must  be  alleged  and  proved. 

Id.  244. 

"  The  omission  to  do  an  act  required  by  law" 
must  be  alleged,  because  the  les^  presumption 
is  that  every  one  acts  in  compliance  with  the 
requirements  of  law.  The  burden  of  proof  is 
upon  the  party  claiming  tiie  negative  in  such 
case,  and  must  be  allegol  by  him.  In  this  case 
there  is  no  presumption  of  law  or  fact  that  a 
"  suit  for  redemption  "  had  been  commenced, 
and  the  plaintiff  is  not  required  to  allege  the 
n^ative. 

Id.  246:  Pierce  y.  Weaver,  13  Gray,  272;£Ift- 
ott  V.  Jenneee,  111  Mass.  29. 

The  matter  of  "a  suit  to  redeem"  would  be 
more  properly  set  up  by  the  defendant  as  a 
defense,  and  therefore  the  plaintiff  should  not 
be  compelled  to  allege  the  negative, 

1  Chitty,  PI.  245. 

Rev.  Stat.  1836,  chap.  107.  %  87,  provides 
that  "  if  a  mortgagee,  or  any  person  claiming 
or  holding  under  oim,  shall  re(%ive  from  the 
rents  and  profits  of  the  premises,  or  upon  a 
tender  made  to  him,  or  in  any  other  manner, 
more  than  is  due  on  the  mortga^,  and  if  no 
bill  for  redemption  is  brought  agamst  him,  the 
mortgagor  or  other  person  entitled  to  such  ex- 
cess may  recover  it  in  an  action  of  assumpsit 
for  money  had  and  received  to  his  use." 

The  reports  of  this  court  disclose  no  case  in 
which  the  negative  all^ation,  "that  no  bill 
for  redemption  has  been  brought,"  has  been  re- 
quired to  entitle  the  mortgagor  to  recover  upon 
a  count  for  money  bad  and  received  in  an  ac- 
tion against  the  mortgagee  for  the  rents  and 
profits  of  the  premises. 

Id.;  Wood  V.  Fdtoik,  9  Pick.  171.  174. 

The  action  of  assumpsit  for  money  had  and 
received  "  was  encouraged  and  to  a  great  ex- 
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teat  'brought  into  use  by  that  great  and  just 
judge,  Lord  Mansfield,  and  from  his  day  to 
the  present  has  be^n  constantly  resorted  to  in 
all  cases  coming  within  its  broad  principles.  It 
approaches  nearer  to  a  bill  in  equity  than  any 
other  common-law  action,  and,  indeed,  has 
many  of  the  advantages  without  the  artificial 
formaUUes  and  dilatory  proceedings  of  a  chan- 
cery suit." 

CT^flv.  Godfrey,  31|Pick.  6-16. 

The  right  of  action  of  contract  for  money 
had  and  received,  under  the  laws  of  this  Com- 
iDonwealth,  including  Rev.  Stat.  chap.  107, 
§  27,  and  Pub.  Btat.  chap.  181,  g  43,  stands 
upon  an  equal  footing  with  a  "  suit  for  re- 
demption," and  the  mortgagor  has  her  election 
of  remedies,  and  is  no  more  required  to  allege 
that  there  has  been  "  no  suit  for  redemption" 
in  this  action,  than  she  would  be  to  allege  that 
there  has  been  no  action  of  contract  for  money 
had  and  received  if  she  had  brought  "  a  suit 
for  redemption."  To  reqiiire  the  plaintiff  to 
allege  the  negative,  instead  at  the  affirmative, 
In  such  case,  would  be  a  reversal  of  all  forms, 
precedents,  and  principles  of  pleading. 

Knowlton  v.  Aekiey,  8  Cush.  97;  Tapleff  v. 
FoH>et,  2  Allen,  28.  84;  Guahman  v.  Davie,  8 
Allen,  99,  100;  CfNeal  v.  Kittridge,  8  Allen, 
470;  Marvin  v.  Mandell.  125  Mass.  668. 

MettT$.  T.  G.  Kent  and  G.  T.  Deweyi  for 
defendant. 

Holmes,  J.,  delivered  the  opinion  of  the 

court: 

Both  parties  agree  that  the  only  question 
is  whether  the  special  allegations  of  the  dec- 
larations entitle  the  plaintiff  to  recover.  If  the 
allegation  of  a  sale  to  the  defendant  under  the 
power  in  the  mortgage,  coupled  with  the  aver- 
ment that  "the  record  uiereof  is  In  book 
946,  p.  811,"  standing  alone,^  could  be  con- 
strued as  an  informal  allegation  that  the  sale 
was  perfected  bj^  conveyance,  the  plaintiff 
would  have  no  claim  against  the  defendant  for 
the  price,  because  she  was  a  stranger  to  the 
defendant's  contract.  She  would  have  no  claim 
against  him  in  respect  of  rents  and  profits  sub- 
sequently received,  because  those  would  belong 
to  the  defendant. 

But  the  allegations  mentioned  are  followed 
by  specific  averments  that  the  mortgage  was 
assigned  on  the  day  of  the  foreclosure  sale, 
and  that  the  defendant  "  became  charged  with 
the  trusts  therein  contained,"  whatever  they 
may  have  been.  This  suggests  that,  instead  of 
carrying  out  the  sale,  the  pai-tles  substituted  an 
assignment  of  the  mortgage;  and  this  seems  to 
be  the  view  taken  by  the  plaintiff's  counsel  in 
his  argument.  But  in  that  ease  the  price  bid 
at  the  auctioo  would  not  have  been  due;  and, 
if  the  price  was  not  due,  the  defendant  has  not 
received  the  amount  of  the  mortgage  debt,  so 
far  as  appears,  and  is  not  accountable  for  the 
rents  and  profits  which  he  has  received,  other- 
wise than  upon  a  bill  to  redeem. 

It  would  rather  seem,  however,  that  the  dec- 
laration was  intended  to  set  up  both  a  com- 
pleted sale  to  the  defendant  under  the  power 
and  a  subsequent  assignment  to  him  of  the 
mortgage,  a  satisfaction  of  the  mortgage  debt 
by  applying  it  on  the  sum  due  from  the  defend- 
ant as  purchaser  under  the  power,  and  adouble 
claim  against  him  for  the  Mtlance  due  after  tiie 
8^ 


sale,  and  also  for  the  rents  and  profits  reodved 
by  him;  the  latter  claim  treating  him  as  a  per- 
son claiming  under  the  mortgage,  who  has  re- 
ceived more  than  is  due  upon  the  mortgage. 
Pub.  Stat.  chap.  181,  §  48. 

Buppoedog  wis  to  have  been  what  the  plead- 
er intended  to  aver»  the  objecticma  to  the  dec- 
laration are  not  lees  obvious  than  those  already 
stated.  If  the  sale  was  completed,  the  mort- 
gage was  extinguished;  and  the  acceptance  of 
a  formal  assignment  of  it  by  the  defendant 
would  not  cut  down  his  right  to  the  rents  and 
profits,  which  had  become  absolute  as  against 
the  plaintiff,  the  mortgagor,  by  the  mort- 
gagee's conveyance  under  the  power  of  sale. 
Bo  the  bare  form  of  assignment  of  an  extinct 
mortgage,  without  more,  would  not  make  the 
defendant  liable  to  an  action  by  the  plaindfl 
for  the  sum  due  on  the  purchase  under  the 
power.  The  defendant's  contract  with  the 
mortgagee  would  remain  in  force,  and  would 
still  be  the  only  source  of  bis  obligations.  In 
thus  dealing  with  the  suhstuitive  questitMis 
raised  or  suggested,  we  do  not  mean  to  imply 
that  the  ruling  of  the  court  was  not  sufficiently 
justified  by  the  obscurity  and  inconsistency  m 
the  declaration. 

Exceptions  overruled. 


COMMONWEALTH  of  Massacbusetta 

Patrick  O'LEART. 

1.  The  sale  or  delivery  of  intozicatiag 
Uqnor  by  a  licensed  person  to  a  minor 
is  equally  an  offense,  whether  made  for 
the  tise  of  the  minor  or  the  use  of  any 
other  person. 

3.  A  contract  for  the  sale  of  intoxicating 
liquor,  made  with  a  minor  u  the  a-er^Bt 
of  a  disclosed  principal,  is  a  sale  to  a 
minor  for  the  use  of  another  person 
within  the  meaning  of  the  statute,  and 
it  may  be  so  alleged  in  the  complaJbit, 
although  the  property  in  the  liquor  sold 
passes,  not  to  the  f^^t,  but  to  the  prin- 
cipal. 

3.  Where  the  gist  of  the  offense  is  the  un- 
lawful sale  of  intoxicating  liquor  to  a 
minor  for  the  use  of  any  person,  the 
person  for  whose  use  the  Mkle  was 
made  need  not  be  alleged  in  the  com- 
plaint. 

(Bristol — roed  November  »,  1888.) 

ON  defendant's  exceptions.  OwrruUd. 
Complaint  for  selling  intoxicating  liqumt 
to  a  minor. 
The  facts  are  stated  in  the  opinion, 
Mr.  J.  Brown,  for  defendant: 
An  unlawful  stde  of  intoxicating  liquor  to 
the  agent  of  an  undbclosed  principal  may  be 
allegra  as  a  sale  to  either  the  agent  or  principal 
(€hmmonwe(tlth  v.   MeOvire,  11   Gray,  400; 
Commonwealth  v.  Very,  12  Gray,  124;  Common- 
wealth V.  Kimball,  7  Gray,  828);  but  evidence 
of  an  unlawful  sale  of  liquor  to  an  a^nt.with 
notice  that  he  was  purchasing  for  his  princi- 
pal, will  not  support  an  allegation  of  sale  to 
the  agent  (Oammonwealih  v.  Bembji,  3  Grsv, 
608). 
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Upon  facts  preciselT  like  the  preBent,  this 
court  has  recently  held  that  an  oUegation  of 
sale  to  the  child  will  aot  support  Uie  complaint. 
It  must  be  alleeed  as  a  sale  to  the  mother  as  a 
disclosed  principal. 

Onntmiiu>ealth  v.  LattinviUe,  130  Mass.  886. 
See  also  Ooddard  t.  Bumham,  124  Mass.  S78. 

This  rule  cA  pleading  has  not  been  changed 
by  the  Statute  of  1880,  chap.  289,  %  3. 

Puh.  Stat.  cbap.  100,  %  S,  cl.  4. 

The  proof  must  be  adapted  to  the  particular 
offense  charged.  For  illustration,  suppose  an 
action  for  damages  brought  by  a  parent  for  a 
sale. to  his  minor  child  under  Pub.  Stat.  chap. 
100,  %  24,  on  such  facts. 

Mr.  Edip^r  J.  Shenaan.  Attj/'Om.,  for 
the  CJommonwealth: 

Under  the  law  of  1875  a  sale  or  deilve^ 
to  a  minor,  simply,  was  prohibited  (Acts  1875, 
chap.  99,  §  6,  ci.  4);  and  it  was  under  this  law 
that  the  two  following  decisions  were  made: 

Commonwealth  v.  LaUinviUe,  120  Mass.  386; 
(Jommon*Bealth  y.  Finnan,  124  Mass.  824. 

In  1880  the  law  was  amended  to  prohltdt  a 
sale  or  delivery  toaminor  "  for  his  parent's  use 
or  for  the  use  of  any  other  person. 

Acts  1880,  chap.  389,  |^  3. 

The  present  law,  imder  which  the  complaint 
in  the  present  case  was  brought,  provides  "that 
no  sale  or  delivery  of  liquor  sball  be  made  on 
the  premises  described  in  the  license  *  *  *  to  a 
minor,  either  for  his  own  use,  the  use  of  his 
parent,  or  of  any  other  person." 

Pub.  Stat.  chap.  100,  ^  9.  cl.  4. 

Field,  delivered  the  opinion  of  the  court: 
The  defendant  is  charged  with  unlawfully 
selling  intoxicating  liquor  to  one  Jane  O'Con- 
nell,  a  minor.  By  toe  admitt^  facts  it  ap- 
pears that  the  contract  of  sale  was  made  by  the 
defendant  with  Jane  as  the  aeent  of  her 
mother,  an  adult  person;  and  the  defendant,  at 
the  time  of  the  sale,  knew  this  and  delivered 
the  liquor  to  Jane,  who  was  a  minor,  for  the 
use  of  her  mother.  The  decisions,  under  the 
provisiona  of  the  statute  which  prohibits  the 
sale  of  intoxicating  liquor  without  license  or 
authority,  are  to  the  effect  that  a  sale  by  an 
unlicensed  person  to  the  agent  of  an  undis- 
closed principal  may  be  alleged  either  as  a  sale 
to  the  agent  or  to  the  principal;  but  that  a  sale 
by  an  unlicensed  person  to  an  agent  whose 
principal  was  disclosed  at  the  time  of  the  sale 
must  be  alleged  as  a  sale  to  the  principal. 
CommonwealtJiv.  KimixUl,  7  Met.  309;  Common- 
walth  V.  MeGuire,  11  Gray,  480;  Commonwealth 
V.  Very,  12  Gray,  134;  Commonwealth  v.  Rembv, 
2  Gray,~508;  Gommenwealth  v.  QormUy,  Iw 
Mass.  S80. 

Stat.  1875,  chap.  99,  g 6,  cl.  4, provided  "that 
no  sale  of  liquor  shall  be  made,  on  the  premises 
described  in  the  license,  to  a  person  known  to 
he  a  drunkard,  or  to  an  intoxicated  person,  or  to 
a  minor."  Underthis  provisionof  the  statutes, 
it  was  held  tlut  the  sale  and  delivery  by  a  li(»nsed 
peTBDU  of  hitoxicating  liquor  to  a  minor,  for 
for  the  use  of  another  person,  although  the 
fact  that  the  liquor  was  bought  for  another  per- 
son was  undisclosed ,  was  not  a  sate  to  a  minor. 
CommoniMsalth  v.  LattinviUe,  130  Mass.  380; 
Oommtmwealth  v.  Ii^nnegan,  VIA  Mass.  324; 
Ooddard  v.  Bumham.  134  Mass.  578. 

In  consequence,  perhaps,  of  these  last  dec] 
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Bions,  Stat.  1880,  chap.  3S9,  g  8,  was  passed,  hr 
which  the  clause  of  Stat.  1875,  chap.  99,  ^  6, 
which  has  been  above  recited,  was  amended, 
by  adding  to  it  these  words  :  "And  that  no  sale 
or  delivery  of  intoxicating  liquor  shall  be  made 
to  a  minor  for  his  parents  use,  or  for  the  use  of 
any  other  person,  or  to  a  person  who  is  known 
to  have  been  intoxicated  within  the  six  months 
next  preceding."  The  (M>mml88loner8  on  the 
Pubhc  Statutes  reported  these  two  prov^ions 
together,  without  any  verbal  changes;  but  in 
enacting  the  Public  Statutes  slight  changes 
were  made,  although  it  is  plain  that  no  change 
in  the  law  was  intended. 

Pub.  Slat.  chap.  100,  §  9,  cl.  4,  provides  as 
follows:  "that  no  sate  or  delivery  of  liquor 
shall  be  made  on  the  premises  described  in  the 
license  to  a  person  known  to  be  a  drunkard,  to 
an  intoxicated  person,  or  to  a  person  who  is 
known  to  have  been  intoxicated  within  the  six 
months  next  preceding,  or  to  a  minor  for  his 
own  use,  the  use  of  his  parent,  or  of  any  other 
person."  The  ground  of  the  distinction  be- 
tween the  two  classeB  of  cases  which  luve  been 
cited  was  said  to  be  thatasale  b^  an  unlicensed 
person  was  a  prohibited  sale,  without  regard  to 
the  person  to  whom  the  sale  was  made,  and  the 
purchaser  was  named  in  the  complaint  only  for 
the  purpose  of  identifying  the  offense;  but  that 
a  sale  by  a  licensed  person  to  a  minor  was  only 
prohibited  because  the  sale  was  to  a  minor,  and 
the  minority  of  the  purchaser  was  a  constitu- 
ent element  of  the  offense;  and  it  was  said  that 
the  mischief  which  the  statute  of  1875  was 
designed  to  remedy  was  the  possession  of  in- 
toxicating liquor  bv  a  minor  for  his  own  use. 
As,  under  the  Public  Statutes,  the  sale  or  deliv- 
ery by  a  licensed  person  to  a  minor  is  equally 
an  offense,  whether  made  for  the  use  of  the 
minor  or  the  use  of  any  other  person,  the  an- 
alogy of  the  cases  upon  sales  by  an  unlicensed 
person  shows  Uuit,  if  the  principal  is  under- 
stood at  the  time  of  the  sale,  the  sate  may  well 
be  alleged  as  a  sate  to  the  minor.  But,  in  the 
case  at  oar,  the  principal  was  disclosed;  and  it 
must  be  conceded  hy  the  admitted  facts  tliat 
not  only  the  title  to  the  whiskey  passed  by  the 
sale  from  the  defendant  to  the  mother,  but,  if 
the  sale  had  been  upon  credit,  the  credit  would 
have  been  given  solely  to  the  mother;  and  the 
contention  of  the  defendant  is  that,  by  the 
rules  of  pleading,  the  act  of  the  defendant 
could  not  be  alleged  as  a  sale  to  the  minor,  but 
should  have  been  alleged  as  a  sale  to  the 
mother,  and  a  delivery  to  the  minor  for  the 
mother's  use.  But  we  think  that  a  contract  for 
the  sale  of  intoxicating  liquor,  made  with  a 
minor  as  the  agrat  of  a  disclosed  principal,  is 
a  sale  to  a  minor  for  the  use  of  another  per- 
son within  the  meaning  of  the  statute,  and 
that  it  may  be  so  alleged  in  the  complaint.  It 
is  true,  perliaps,  that  technical  words  in  a  com- 

{>laint  must  be  held  to  have  their  technical 
egal  meaning,  and  other  words  their  com- 
mon and  popular  meaning,  and  that  statutes 
may  use  botn  technical  and  common  words 
in  an  unusual  sense,  and  that,  in  such  a  case, 
it  might  not  be  sufficient  in  a  complaint  to  fol- 
low merely  the  words  of  the  statute;  but  our 
cases  show  that  in  complaints  for  selling  intox- 
icating liquor  to  a  person  in  violation  of  the  stat- 
utes relating  to  intoxicatinio;  liquors  the  word 
"selling"  is  not  used  in  its  technical,  legal 
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sense,  because  !t  includes  an  exchange  by  war 
of  buter,  as  well  as  a  sale  for  money,  and  u 
supported  by  evidence  of  a  sale  to  the  person 
as  tlie  ageot  of  an  undisclosed  principal,  when 
the  property  passes,  not  to  the  agent,  but  to  the 
princifHil.  In  common  speech,  as  well  as  by 
words  of  the  statute,  the  delivery  of  intoxi- 
cating liquor  to  a  minor,  imder  a  contract  of 
sale  made  with  him  as  the  agent  of  a  disclosed 
or  undisclosed  principal  is  a  sale  to  the  minor 
for  (he  use  of  the  principal.  This  complaint 
charges  an  unlawful  sale  to  a  minor;  and  it  may 
be  argued  that  the  legal  construction  of  the 
char^  is  that  the  defendant  unlawfully  sold 
to  a  minor  for  bis  own  use;  and  that,  if 
the  sale  was  to  a  minor  for  the  use  of  bis 
parent  or  of  any  otfaer  person,  this  should 
be  alleged  in  the  complaint;  and  that  there  is  a 
variance.  This  raises  the  question  whether 
a  complaint  for  unlawfuUy  selling  intoxicating 
liquor  to  a  minor  should  allege  either  that  tbe 
sale  was  made  for  his  own  use  or  the  use  of  his 
parent,  or  for  tbe  use  of  any  other  person.  It 
IB  manifest  that,  if  the  uses  must  be  alleged, 
only  one  use  can  be  alleged  in  one  count;  and 
that  tbe  proof  must  conform  to  the  allegation. 
The  statute  intended  to  prohibit  all  sales  or  de- 
liveries of  intoxicating  liquor  to  a  minor,  and 
the  enumeration  of  the  uses  in  the  statute  of 
1880  was  to  remedy  the  defect  of  the  statute 
of  1875,  which,  as  held  by  this  court,  only  pro- 
hibited the  sale  or  delivery  of  intoxicating 
liquor  to  a  minor  for  his  own  use.  The  ground 
on  which  it  is  contended  that  the  person  for 
whose  use  the  sale  was  made  must  be  alleged, 
is  tbat  it  is  necessary  to  identify  the  offense, 
which  is  the  ground  on  which  it  has  been  held 
here  tbat  the  person  to  whom  the  sale  was 
made  must  be  alleged,  or  he  must  be  alleged 
to  be  a  person  unknown.  But  it  has  never 
been  held  here  that  tbe  price  at  which  the 
liquor  was  sold,  or  that  the  quantity  or  kind 
of  intoxicating  liquor  must  be  alleged.  There 
is  clearly  some  limit  to  the  neces.sily  of  allega- 
tions for  the  purpose  of  identifying  the  of- 
fense. It  has  been  said  that  the  offense  ought 
to  be  so  far  identified  that  tbe  defendant  may 
know  what  charge  he  is  to  meet,  and  may  be 
able,  afterwards,  to  plead  a  former  conviction 
or  acquittal.  As  it  is  (he  same  offense  whether 
the  liquor  was  sold  for  the  use  of  the  minor  or 
for  the  use  of  his  parent  or  of  any  other  per- 
son, and  the  gist  of  the  offense  is  the  unlaw- 
ful sale  of  intoxicating  liquor  to  a  minor  for 
the  use  of  any  person,  we  are  of  the  opinioD 
that  the  person  for  whose  use  the  sale  was 
made  need  not  be  alleged.  The  act  of  the  de- 
fendant is  defined  with  sufficient  certainty  by 
charging  him,  at  a  time  and  place  named,  wi^ 
selling,  unlawfully,  intoxicating  liquor  to  one 
Jane  O'Connell,  who  was  then  and  there  a 
minor. 
ExeepUom  overruled. 


John  M.  WAT 

Thomas  W.  MULLETT. 

l.The  proviaiona  of  Pub.  Stat.  chap.  121, 
g  S6,  apply  to  "  power  to  aell  mort- 
Ka>ff es    of  real  estate. 

S.Wliere,  by  the  terms  of  the  mortKage, 


upon  default  in  the  performaDceof  its 
conditions,  thericfhtof  themort^^mceo 
or  his  assigns  to  sell  attached  at  once, 
such  right,  as  it  was  a  power  coupled 
with  an  interest,  could  not  be  revoked 
by  the  mortgagor. 

8.  After  the  breach  of  the  conditions,  the 
mortgagor  had  no  remedy  at  law.  His 
right  of  redemption  was  gone,  sabject 
to  the  equitable  right  which  he  miffht 
pursue  prior  to  the  siUe  under  the 
power.  If  tbe  aale  was  complete,  and 
the  conveyance  made  of  the  estate, 
the  uortg'agor  lost,  not  only  his  le^al 
but  his  equitable  right  of  redemp- 
tion, and  an  unconditional  estate  passed 
to  the  purchaser.  But,  until  the  power 
is  execntedt  tbe  relation  of  the  mort- 
gagor and  mort^&gee  muins,  inde- 
pendent of  the  power  to  sell.  The  mort- 
gagee may  take  possession  for  fore- 
closure, as  provided  in  those  cases  where 
the  mortgage  contains  no  power  of  sale, 
and  wait  three  years  for  the  foreclosore 
to  be  completed;  or  he  may  pursue  some 
other  remedy  pointed  outmthe  statute. 
The  power  to  sell,  rmexecuted,  leaves 
the  estate  as  it  would  be  if  no  waeki 
power  existed. 

4.  Under  the  statute,  the  sale  of  mort- 
gaged premises,  made  pamuant  to  a 
power  of  Side  contained  In  the  mort- 
gage, wil  operate  as  a  foreclosiiTe. 

5.  Pub.  Stat.  chap.  181,  §  81,  tiUe '•Re- 
demption*'* treats  of  those  who  may  re- 
deem, and  when  they  may  redeem,  and 
of  nothing  more.  It  change*  the  atat< 
ute  only  in  declaring  tlutt  the  mort- 
gagor, or  any  person  claiming  under 
him,  may  redeem  at  any  time  before 
tbe  sale  of  the  premises  is  completed. 
Under  this  and  the  following  sections, 
the  mort^jagor  could  tender  the  amount 
due.  If  the  tender  was  not  acc^-pted  it 
would  not  prevent  the  foreclosure,  un- 
less a  suit  was  commenced  within  a 
year;  or  the  mortgagor  could  bring  a 
suit  without  a  previous  tender. 

6.  The  sections  of  the  statute  relating  to 
tender  do  not  contain  the  only  resonr* 

cea  for  the  redemption  of  a  *'  power  of 

sale  mortgage." 

7.  Pub.  Stat.  chap.  181,  i%  27.  applies  with 
equal  force  to  mortgages  wim  power  of 
sale,  as  g  24,  preceding.  In  tbe  one. 
the  tender  may  be  made  at  any  time 
before  the  expiration  of  the  three 
years  limited  for  redemption;  in  the 
other,  the  person  entitled  to  redeem 
mar,  at  any  time  before  the  expiration 
of  uie  three  years,  bring  a  niit  for  re- 
demption without  a  previous  tender, 
and  may  in  such  suit  offer  to  pay. 

8.  The  several  sections  under  the  title 
"Redemption"  contain  the  only  stat- 
utory provisions  for  the  redemption  of 
"power  of  sale  mortgages."  They  are 
equally  applicable  to  mort^irages  with 
or  without  such  jwwer.  In  the  one  caae 
the  foreclosure  is  complete  upon  the  sale 
under  the  power  for  breacn  of  condi- 
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tion;  in  the  other,  upon  the  expiration 
of  the  three  years  limited  for  redemp- 
tion. Before  the  foreclosure  in  either 
case  is  complete,  the  mortgagor  may  re- 
sort to  either  of  the  methods  provided 
by  the  statute,  under  the  title  "Redemp- 
tion."  Pub.  Stat.  chap.  181,  §  31  et  seq. 

9.  Where  the  plaintiff  brought  his  suit  in 
equity  to  redeem,  before  the  sale  of 
the  premises  had  been  made  under  the 
power,  and  aUa^d  in  his  bill  that  he 
wM  *'wilUii«  and  ready  to  pur  any 
and  all  sums  of  money  that  may  be  due 
under  either  of  said  mortgages,"  he 
complied  with  the  provisions  of  the 
statute,  even  if  such  provisions  be  held 
mandatory,  requirintf  such  offer  to  be 
made  before  he  is  entitled  to  redeem. 

10.  To  regain  his  title  and  possession,  the 

SlaintifT  must  pay  what  is  actnally 
ae  up  to  the  tune  of  redemption*  and 
the  court,  under  Pub.  Stat.  chap.  181, 
^  38,  must  determine  the  sum.  Under 
uie  following  section  the  court  may,  at 
its  discretion,  award  costs  to  either 
party. 

(Derent,  J.,  ditaenting.) 
(Suffolk  FUea  November  24. 1886.) 

BILL  in  equity  for  an  injunction  to  restrain 
defendant  from  selling  at  public  auction, 
under  a  power  of  sale  contained  in  a  mort^^ge, 
land  in  possession  of  complainant  mortgagor, 
and  for  an  account,  etc,   kel^f  granted. 

At  the  twaring  before  Devens,  J.,  the  court 
found  the  following  facts: 

The  defendant  held  a  mortgage,  popularly 
known  as  a  power-of-sale  mortgage;  that  the 
interest  wasoverdue  thereon,  and,  by  its  terms, 
the  defendant  was  entitled  to  sell  the  premises, 
and  advertised  the  same  for  sale;  that,  although 
plaintiff  knew  that  the  interest  was  overdue,  he 
neither  tendered  such  interest  nor  made  any 
offer  of  tender  which  it  was  possible  for  de- 
fendant to  accept;  that,  although  repeatedly 
plaintiff  said  he  would  pay  the  same,  was  icady 
to  pay  the  same,  etc.,  on  being  urged  to  make 
any  actual  offer  or  tender  thereof,  be  wholly 
faued  to  do  so,  and  had  do  intention  of  deliver- 
ing to  defendant  any  sum  which  he  could  ac- 
cept. That,  while  defendant  was  ready  to  re- 
ceive the  interest  only,  bad  the  same  been  ten- 
dered, be  also  claimed  the  costs  of  advertising 
the  same  for  sale,  etc.,  should  also  be  paid;  that 
the  charges  and  costs  claimed  were  not  un- 
reasonable, if  they  had  any  right  to  charge  for 
counsel  fees  paid  by  them  for  preparation  of 
papers  for  advertising;  that  they  did  claim  for 
this  925,  which  was  a  reasonable  sum;  that, 
although  plaintiff  objected  to  charges  as  un- 
reasonable, he  failed  to  make  any  actual  offer 
or  tender  whatever,  although  requested  so  to  do 
if  he  objected  to  any  of  the  charges  incurred  by 
the  defendant;  that,  both  as  to  interest  and 
charges,  the  plaintiff  not  only  faUed  to  make 
any  actual  tender,  but  whollv  neglected  and 
practically  refused  bo  to  do  when  requested. 

The  court  was  of  opinion  that  the  bill  should 
be  dismissed,  and  that  by  filing  the  bill  the 
plaintifl  did  not  deprive  the  ddrendant  of  his 
r^t  to  advertise  and  sell  the  morteaged  prop- 


erty.  The  court  ordered  the  bill  diamiased, 
but,  by  request  of  the  plaintiff,  reported  the  case 
for  the  determination  of  the  full  court. 

Mr.  E.  M.  Bigelow,  for  plaintiff. 

1.  The  bill  havmg  been  filed  April  1,  1885. 
and  the  subpcena  served  on  the  defendant,  per- 
sonally, on  April  3,  at  11.85  a.  m.,  as  appears 
by  the  officer's  return,  and  the  memorandum 
require^  by  Pub.  Stat,  chap,  126,  §  18,  having 
been  recorded  in  the  regisQ-y  of  deeds  on  Apnl 
8,  at  11,40  A,  u.,  all  before  the  sale,  and  in 
addition  to  all  this,  notice  having  been  given  at 
the  sale  of  the  pendency  of  the  suit,— the  doc- 
trine of  lis  pendens  applies. 

I  Story,  Eq.  405,  406;  3  Story,  Eq.  S  908, 
and  note  6;  1  Story,  Eq.  PI.  %  156;  Mawea  v. 
Howland.  136  Mass.  270;  Baren  v.  Adamt,  8 
Allen,  366,  867;  Fruttv.  I'ond,  6  Allen,  69.  60; 
Barrovsaeale  v.  TutUe^  S  Allen,  877,  878;  Clark 
V.  Jonea,  5  Allen,  879. 881,  882;  Pkreev.  Okaee, 
108  Alass.  S60. 

Where  this  doctrine  applies,  an  injunction  is 
unnecessary.  Where  it  does  not  apply  (as  in  the 
case  of  negotiable  securities  not  overdueX  It  is 
nugatory. 

GarroU  County  v.  Smith,  111  U.  S.  556  (Bk. 
28,  L.  ed.  517);  Lexington  v.  Butier,  14  Wall. 
283(81  U.  S.  bk.  30,  L.  ed.  809);  Warren  Chunty 
V.  Marcy,  97  U.  S.  105,  109  (Bk.  24,  L.  ed.  981). 

3.  Power-of-sale  mortgages  existed  in  thjs 
Commonwealth  long  before  Stat.  1821,  chap. 
65,  ^  1,  and  Stat.  1883,  chap.  201,  and  as  early 
as  the  beginning  of  this  century;  and  no  differ- 
ence exists  between  them  and  other  mortgages 
as  to  the  right  of  redemption  or  the  effect  of 
filing  a  bilT  to  redeem  before  foreclosure, 
whether  the  foreclosure  be  by  a  valid  sale  or 
three  years'  possession. 

Eaton  V.  Wfiiting,  3  Pick.  484,  491,  492; 
Sfiaw  V.  Nf/rfolk  Comity  R.  it.  Co.  5  Gray,  181, 
182;  Pub.  Stat.  chap.  181,  g  21. 

8.  Stat.  1821,  chap.  85,  §  1,  was  enacted  in 
consequence  of  the  hardship  of  the  case  of 
IHrrea  v.  Merrill,  17  Mass.  117.  121,  122,  and 
in  pursuance  of  the  suggestion  of  the  court  in 
that  case.  "It  was  drawn  by  a  gentleman  of 
well-known  accuracy,"  and  passed  the  Senate  as 
it  was  drawn;  butin  the  House  an  incongruoiis 
proviso  got  sandwiched  into  it. 

Parker,  C.  J.,  in  Willard  v.  Fiske,  3  Pick. 
548.. 

The  incoDgnious  proviso  was  repealed  by 
Stat.  1883,  chap.  201,  in  consequence  and  in 
pursuance  of  the  suggestion  of  the  court  in 
Putnam  v.  Putnam,  13  Pick.  129. 

These  statutes  made  an  offer  in  the  bill  to  pay 
what  was  due  of  "like  force  and  effect  as  a 
tender  of  payment  or  performance  made  before 
the  commencement  of  the  suit."  Stat.  1831, 
chap.  85.  1. 

This  provifdoD  was  re-enacted  in  R.  S.  chap. 
107,  ^  18,  and,  as  "only  a  further  application  of 
theprinciple,"itwas  provided  in§  30that"when 
a  bill  for  redemption  is  founded  on  a  previous 
tender,  and  it  shall  appear  that  the  tender  was 
insuiBcient,  the  plaintiff  shall  nevertheless  be 
entitled  to  a  decree  for  redemption  in  the  same 
manner  as  if  no  tender  had  been  set  forth  in  the 
bill,  according  to  the  provisions  of  the  two  pre- 
ceding sections,  provided  tiie  suit  be  com- 
menced within  the  three  years  limited  for  the 
redemption." 
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CommisBioner's  Notes  to  Rer,  Stat  chap.  107. 

§  18,  etc. 

The  law  has  since  remalDed  unchanjred  to  this 
day.   Pub.  Btats.  cliap.  181,  §§  37-30. 

4.  The  present  bill,  though  evidently  drawn 
in  great  haste,  contains  not  onlv  an  offer  to  pay, 
but  alleges  a  tender  of  what  is  due,  and  contains 
all  the  other  elements  of  a  good  bill  to  redeem. 
The  plaintiff  therefore  should  be  allowed  to 
redeem. 

Btat.  1888,  chap.  233.  %%  10, 17;  Lamaon  t. 
Drake,  105  Mass.  564;  LamA  v.  Montague,  112 
Mass.  862. 

Me$»Tt.  F.  E.  Bryui  A  WiUiam  B. 
DnraAt.  for  defendant: 

The  court  having  found,  on  the  whole  case, 
that  the  bill  should  be  diamiaaed,  the  only  ques- 
tion open  on  the  report  is  wbeth^"  tiie  plaintiff, 
by  merely  filing  a  bill,  could  depriTc  the  defend- 
ant of  his  right  to  advertise  and  sell  the  mort- 
gaged property  under  the  power  of  sale.  That 
fie  could  not  do  so  without  an  injuncUon  is 
clear. 

Jones,  Mort.  Sg  1, 1086, 1747;  AdoTtia  v.  Seott, 
7  W.  R.  218;  Modes  v.  Buekland.  16  Beav.  212; 
Be^amin  v.  Ltntgitborough't  Admr.  81  Ark.  210. 

Oardner*/.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  the  holder  of  two  mort- 
gages with  power  of  sale  upon  breach  of  their 
conditions.  The  plaintiff  was  the  owner  of  the 
equities.  The  defendant  advertised  the  mort- 
gaged premises  for  sale  on  the  3d  of  April,  1885, 
for  brmch  of  the  conditions  of  the  mortgages. 
This  bill  was  filed  April  1, 1886,  and  the  sub- 
pcena  was  served  upon  the  defendant  personally 
about  three  hours  before  the  time  appointed  for 
tiie  sale.  The  plaintiff  also  caused  to  be  recorded 
in  the  registry  of  deeds  for  the  county  of  Suffolk 
the  memorandum  required  by  Pub.  Stat.  chap. 
126,  %  13.  The  plaintiff,  at  the  sale,  gave  no- 
tice to  all  parties  present  that  this  bill  had  been 
filed,  and  that  the  memorandum  above  men- 
tioned had  been  recorded.  The  only  question 
raised  is  whether  the  plaintiff  has  the  right  to 
redeem  the  mortgaged  premises.  The  person  en- 
titled to  redeem,  when  the  condition  of  a  mort- 
gage has  been  broken,  may  bring  suit  to  redeem 
nx  any  time  "  before  the  expiratioo  of  the  three 
years  limited  for  the  redemption,  and  either  be- 
fore or  after  an  entry  for  breach  of  the  condi  tion , 
without  a  previous  tender;  and  may,  in  such 
suit,  otter  to  pay  such  sum  as  shall  be  found  due 
from  him."   Pub.  Stat.  chap.  181,  %  27. 

The  Statute  of  1798,  §  97,  which  provided 
that  a  bill  to  redeem  must  set  forth  a  payment 
or  tender  of  payment  of  the  sum  due.  was  hdd 
by  tiiis  court  In  TVmU  v.  MeniU,  17  Mass.  116, 
to  require  the  mortgagor  to  make  the  best  cal- 
culation he  could,  and  tender  at  his  peril.  The 
statute  gave  him  no  remedy  if  he  failed  to  tender 
the  exact  amoimt.  The  injustice  of  this  pro- 
vision was  BO  apparent  that  the  court  suggested 
In  the  opinion  that  the  Legislature  make  some 
change  in  the  statute.  The  Act  of  1821,  chap. 
86,  was  passed,  which  provided  that  when  a 
mort^gor  having  a  right  to  redeem  shall  bring 
his  bill  within  three  years  after  the  mortgagee 
ahall  have  obtained  possession,  "and  shdl,  in 
his  bill,  offer  to  pay  such  sum  as  shall  be  found 
Justly  and  equitably  due,  »  •  *  such  offer  shall 
have  the  like  force  and  effect  as  a  tender  of 
S24 


payment  or  performance  made  before  the  com- 
mencement of  the  suit" 

In  Rev.  Stat.  chap.  107,  %  18,  aome  changeB 
were  made,  and  the  same  provisions  and  requfre- 

ments  were  enacted  as  are  now  contained  in 
Pub.  Btat.  chap.  181,  §  27. 

The  provisions  of  this  statute  apply  to  power- 
of-sale  mortgages  of  real  estate.  By  the  terms 
of  the  mortgage,  upon  default  in  the  perf<am- 
ance  of  its  conditions,  the  right  of  the  mort- 
gagee, or  his  assigns,  to  sell,  attached  at  once; 
and,  as  it  was  a  power  coupled  with  an  interest, 
it  could  not  be  revoked  by  the  mortg^or. 
Granstonv.  Crane,  97  Mass.  469;  HaUv.  min, 
118  Mass.  554. 

After  the  breach  of  the  conditions,  the  mort- 
gagor had  no  remedy  at  law.  His  right  of  te- 
demption  was  gone,  subject  to  the  equitable 
right  which  be  might  pursue  prior  to  the  sale 
under  the  power.  If  the  sale  was  complete,  and 
the  convey  ance  made  of  the  estate  in  accordance 
with  the  terms  of  the  mortga^,  thff  mortgagor 
lost,  not  only  his  legal,  but  his  equitable  right 
of  redemption;  and  an  unconditional  estate 
passed  to  the  purchaser.  But  until  the  power 
18  executed,  the  relation  of  the  mortgagor  and 
mortgagee  remains  independent  of  the  power 
to  sell.  It  is  rraervrai  to  be  put  In  operation, 
upon  breach  of  the  condition,  whenever  the 
mortgagee  may  determine.  He  may  decide  not 
to  execute  the  power,  but  may  choose  to  take 
possession  for  foreclosure,  in  the  manner  pointed 
out  by  the  statute,  in  tiiose  cases  where  the 
mortgage  contains  no  power  of  sale,  and  wait 
three  yrars  for  the  foreclosure  to  be  completed 
(Pub.  Stat.  chap.  181,  §  1);  or  he  may  pursue 
some  other  remedy  pointed  out  by  the  statute. 
The  power  in  the  mortgage  to  sell,  unexecuted, 
leaves  the  estate  as  it  would  be  if  no  such  pow- 
er existed.  8/taw  v.  Norfolk  Otunty  B.  B.  Co. 
5  Gray.  162. 

"  Tlie  right  of  redemption,  which  is  the  true 
indicium  oi  a  mortgage,  remains  in  tiie  mort- 
gagor and  his  representatives  until  it  shall  be 
i  foreclosed  by  entry  or  judgment  with  po^ea- 
i  sion,  as  prescribed  by  law,  or  until,  availing 
'  himself  of  his  power,  the  mortgagee  shall  have 
made  a  conveyance,  pursuant  to  it,  to  some  one 
who  shall  intend  to  purchase  an  irredeemable 
estate."    Eaton  v.  Whitney.  S  Pick.  484, 491. 

The  Public  Statutes  have  enacted,  in  sub- 
stance, that  the  rale  of  mortgaged  premises 
made  pursuant  to  a  power  of  sale  contained  in 
the  mortgage  will  operate  as  a  foreclosure. 
"  Where  the  condition  of  a  mortgage  has  been 
broken,  the  mortgagor,  or  any  person  lawfully 
claiming  or  holding  under  him,  may  redeem 
the  mortgaged  premises,  unless  the  mor  


or  some  person  lawfully  holding  or  cliunitng 

under  him,  has  obtained  possession  of  such 
premises  for  a  breach  of  the  condition,  and  has 
continued  that  possession  for  three  years;  or 
unless  a  sale  of  such  premises  has  been  made 
pursuant  to  a  power  of  sale  contained  in  the 
mortgage."   Pub.  Stat.  chap.  181,  g  21. 

The  last  clause  of  this  section  relating  to  a 
sale  is  here  enacted  for  the  first  time. 

In  Eaton  v.  Whitney,  tupra,  it  was  intimat- 
ed that  the  foreclosure  was  not  complete  until 
a  conveyance  was  made  to  the  purchaser  at  the 
sale. 

In  Oraneton  v.  Crane,  97  Mass.  459,  the 
opinion  of  the  court  stated  that  the  foreclosure 


Digitized  by 


1888. 


Wat  v.  Mullbtt. 


SOS 


was  made  complete  by  the  sale.  The  last 
clause  of  this  section  was  CTidently  enacted 
for  the  purpose  of  fixing  the  time  when  a  fore- 
closure IS  complete,  under  the  execution  of  a 
power  of  sale  in  a  mortgage.  The  section 
treats  of  those  who  may  redeem,  and  when  they 
may  redeem,  and  of  notfaiag  more.  It  does  not 
cluuige  the  law  which  was  in  force  when  Otis 
provtBion  was  enacted,  except  to  determine 
vhen  the  mort^igor  may  redeem  the  mortgaged 
premises.  By  its  terms,  until  a  sale  of  ibe  pre- 
mises is  completed,  the  mortgagor,  or  any 
person  claiming  under  him,  may  redeem  the 
same. 

It  is  {^parent  from  Pub.  Stat.  chap.  181, 
fiZiet  teg..  Title  Bedemption,  that  a  mortgagor 
could  resort  to  two  courses  for  redemption  of 
his  mortgage:  (1)  he  could  pay  or  tender  the 
amount  due  to  the  mortgagee;  if  the  tender 
was  not  accepted,  it  wovfld  not  prevent  the 
foreclosure,  unless  a  suit  was  commenced  with- 
in a  year  after  the  tender  was  made  {%  36);  (3) 
be  could  bring  a  suit  without  a  previpus  tender, 
as  appears  by  ^§  27,  20. 

We  do  not  think  that  the  sections  of  the 
statute  relating  to  tender  contain  the  only  re- 
source for  the  redemption  of  a  power-oi-sale 
mortcage.  Section  34  proTides  tlut  the  tender 
may  be  made  at  any  time  before  the  expiration 
of  me  three  years  limited  for  redemption,  and 
either  before  or  after  an  entry  for  breach  of 
the  condition;  "and,  if  the  mortgagee  does  not 
accept  the  tender  and  discbarge  the  mortgage, 
the  mortgagor  may  recover  tne  premises  by  a 
suit  in  equity  for  redemption.  The  language 
of  this  section  is  similar  to  that  of  ^  37,  already 
quoted,  relating  to  bringing  suit  without  a 
tender.  It  contains  no  reference  to  mortgages 
with  power  of  sale,  and  no  allusion  to  the  last 
clause  of  §  21.  In  Ch-anaton  v.  Crane,  supra, 
it  has  been  held  that  §  24  applies  to  such  mort- 
gages, The  court  say«,  in  that  case,  diat  the 
tender  of  the  amount  due  and  payable  upon 
the  mortgage  did  not  operate  to  defeat  the 
right  to  sell  tinder  the  power,  unless  a  suit  to 
redeem  was  brought  within  a  year  afterwards. 
This  decision  was  rendered  many  years  before 
the  enactment  of  the  Public  Statutes. 

We  think  that  §  37  applies  with  equal  force 
to  mortgages  with  power  of  sale.  In  the  one, 
"the  tender  may  be  made  at  any  time  before 
the  expiration  of  the  three  years  limited  for  re- 
demption;" in  the  other,  "the  person  entitled  to 
redeem  may,  at  any  time  before  the  expiration 
of  the  three  years  limited  for  redemption  *  *  * 
bring  a  suit  for  redemption  without  a  previous 
tender,  and  may,  in  such  suit,  offer  to  pay," 
etc.  If  one  section  is  applicabie  to  mortgages 
with  power  of  sale,  it  is  difficult  to  detennine 
why  Uie  other  does  not  apply. 

The  several  sections  under  the  title  "Redemi)- 
tion"  contain  the  only  provisions  provided  by 
statute  for  the  redempdon  of  power-of-sale 
mortgages.  The  same  twovisiona  are  appli- 
cable to  mortgages  wiui  and  without  such 
power.  The  foreclosure.  In  one  case,  is  com- 
plete upon  the  sale,  under  the  power,  for  breach 
of  condition;  in  the  other,  upon  the  expiration 
of  the  three  years  limited  for  redemption.  Be- 
fore Uie  foreclosure  In  either  case  is  complete, 
the  mortgagor  may  resort  to  either  of  the  meth- 
ods provided  by  the  statute,  under  the  title 
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Redemption."  Pub.  Stat.  chap.  181,  §  81  «( 

the  case  at  bar  the  plaintiff  brought  his 
suit  in  equity  to  redeem  before  the  sale  of  the 
premises  bad  been  made  pursuant  to  the  power 
of  sale  cootaiaed  in  the  mortgage.  In  his  bill 
the  plaintiff  alleges  that  he  is  "willing  and 
ready  to  pay  any  and  all  sums  (rf  money  that 
may  be  due  under  dther  of  said  mortgages;" 
even  if  the  statute  was  mandatory  in  requiring 
him  to  offer  to  pay  such  sum  as  shall  be  found 
due,  the  plaintiff  has  complied  with  its'provi- 
sions.  A  majority  of  the  court  are  of  the 
opinion  that  the  plaintiff  has  brought  himself 
within  the  terms  of  the  statute,  and  that  he  is 
entitled  to  redeem  the  estates,  upon  paying 
what  is  due  the  mortgagee. 

Under  Pub.  Stat.  chap.  181,  §  28,  the  court 
must  determine  what  sums  are  due  on  the  mort- 
gage. To  regain  his  legal  title  and  possession, 
the  plaintiff  must  pay  what  is  actually  due  up 
to  the  time  of  redemption.  Adarm  v.  Brown, 
7Cuah.  230. 

It  is  within  the  dlscredon  of  the  court  to 
award  costs  to  either  party.    Pub.  Stat.  chap. 
181.  §  39. 
Decree  accordingly. 

.  Devens.  J. ,  dissenting:  I  am  unable  to  con- 
cur in  the  opinion  of  the  majority  of  the  court. 
On  examining  the  facts  found,  it  will  be  seen 
that  the  question  presented  by  the  case  at  bar 
is  whether,  after  breach  of  condition  of  a  mort- 
gage by  f^ure  to  pay  the  debt  secured  tlwret^, 
which  mortgage  contained  a  i>ower  of  wle  to 
be  executed  by  the  mortgagee  or  his  assignee, 
and  after  the  executioo  of  such  power  had 
commenced  by  advertising  the  premises  for 
sale,  the  mortgagor,  not  only  failing  to  make 
any  actual  tender,  but  wboUy  neglecting  and 
practically  refu^g  so  to  do,  may  deprive  the 
mortgagee  .of  his  right  to  sell  the  mortaged 
property,  except  subject  to  the  right  of  re- 
demption, by  simply  nling  a  bill  in  equity  of- 
fering to  redeem,  and  notifying  purchasers  of 
such  filing. 

In  tbe  opinion  of  the  court,  this  question  is 
determined  in  favor  of  the  plaintiff's  contention, 
by  Pub.  Stat.  chap.  181,  ^  31,  and  also  by 
chap.  181,  §  37.  Pub.  Stat.  chap.  181,  %  21, 
provides  that  "when  the  condition  of  a 
mortgage  has  been  broken,  the  mortgagor,  or 
any  person  lawfully  holding  under  him,  may 
redeem  tbe  mortgaged  premises,  unless  the 
mortgagee,  or  some  person  lawfully  holding  or 
claiming  under  him,  has  obtained  [X)ssesslonof 
such  premises  for  a  breach  of  the  condition, 
and  has  continued  that  possession  for  three 
years;  or  unless  a  sale  of  such  premises  has 
been  made  pursuant  to  a  power  of  sale  con- 
tained in  the  mortgage."  This  seems  to  me  a 
misconstruction  of  this  section  by  reason  of  the 
failure  to  connect  it  with  those  which  follow. 
SectionSl  havingprovided  who  may  redeem  and 
when  he  may  do  so,  §  32  proceeds  to  provide 
what  "the  person  entitled  to  redeem"  (it  would 
seem  as  described  in  the  previous  section),  shall 
do;  which  is,  that  he  shall  pay  or  tender  the 
debt  in  performance  of  the  condition.  If  these 
sections  are  necessarily  connected,  §  21  can 
have  no  bearing  on  the  case  at  bar,  as  no  ten- 
der was  made.    That  they  are  thus  connected 
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is  shown,  not  only  by  their  own  language,  but 
by  reading  the  four  sections  that  follow.  Taken 
together,  these  six  sectious  constitute  a  system 
by  which  a  party  entitled  to  redeem  may  pay  or 
t«ider  performance  within  three  years  after 
possession  taken,  or  before  sale  of  the  premises 
under  a  power;  and,  having  so  paid  or  ten- 
dered,  may  have  a  year  thereafter  within  which 
to  commence  a  suit,  even  if,  at  tiie  time  of  the 
commencement  of  the  suit,  the  three  years 
may  have  expired  or  the  sale  have  been  made. 
Section  35  negatively  thus  enacts  by  providing 
that  the  "tender,  if  not  accepted,  shall  not  pre- 
vent the  foreclosureof  the  right  of  redemption, 
unless  a  suit  is  commenced  within  a  year  after 
the  tender  is  made."  The  legislation  contained 
in  these  sections,  excepting  the  clause  as  to  a 
sale  under  a  power,  is  found  in  Kev.  Stat, 
chap.  107,  §g  12-17,  and  has  been  continued 
since.  The  construction  here  ^ven  is  that  at- 
tributed to  them  in  Adamt  t.  Brown,  7  Cush. 
220.  The  only  effect  of  the  Introduction  of  the 
clause  as  to  a  sale  under  a  power  ig  to  provide 
the  means  of  defeating  such  sale  by  a  payment 
or  tender.  If  my  view  of  chap.  181,  §  21,  is  cor- 
rect, it  is  still  necessary  for  me  to  consider 
whether  the  plaintiff  may  not  maintain  this  bill 
by  virtue  of  Pub.  Stat.  chap.  181,  27  (Rev. 
Stat.  chap.  107.  ^  18;  Gen.  Stat.  140,  S  19),  re- 
lied upon,  also,  in  the  opinion  of  the  court. 

If  he  might  do  so,  I  should  concur  in  Uie  re- 
sult reachM,  even  if  not  in  the  construction 
ascribed  to  S  21.  Section  27  provides  that  a 
suit  for  redemption  may  be  brought,  with  or 
without  a  previous  tender  by  the  person  entitled 
to  redeem,  "at  any  time  before  the  expiration 
of  the  three  years  limited  for  the  redemption, 
and  either  before  or  after  an  entry  for  a  breach 
of  the  condition."  It  will  be  observed  that  in 
this  section  no  mention  is  made  of  any  power  of 
sale  which  might  be  contained  in  the  mortgage, 
or  of  any  effect  which  might  be  produced  tnere- 
on  by  commencing  such  a  suit. 

What  is  popularly  known  as  a  power-of-sale 
mortgage  is  a  combination  of  two  instruments; 
the  one,  a  security  for  a  debt  or  other  obliga- 
tion b^-  a  mortgage  of  property  to  which  the 
usual  mcidents  of  the  right  to  foreclose  on  the 
part  of  the  creditor  and  to  redeem  on  the  part 
of  the  debtor  are  attached ;  the  other  is  a  power, 
in  the  nature  of  a  trust,  to  sell  the  premises  and 
devote  the  proceeds  to  the  payment  of  the  debt. 

The  latter  is  to  be  executed  according  to  its  | 
terms,  except  so  far  as  its  effect  or  execution  I 
may  be  controlled      the  statutes.   The  donor  ■ 
cannot  revoke  it,  as  it  is  coupled  with  an  inter-  i 
est.  The  rights  of  a  creditor  who  is  mortgagee  , 
and  also  donee  of  a  power  are  not  less  distinct  ( 
because  one  instrument,  instead  of  two,  is  used  ; 
to  state  them.     At  the  time  the  legislation  we  l 
are  discussing  wasoriginally  paraed,  power-of- 
sale  mortgages  were  not  familiar  securities.  It  I 
haa  been  recently  provided,  as  above  stated,  by  | 
statute  (SS  21-26),  that  the  power  of  sale  con- 
tained in  a  mortgage  may  be  affected  by  a  ten- 
der made  previous  to  a  sale  of  the  premises,  I 
provided  suit  be  brought  thereon  within  one  i 
year.    By  this  provision  these  powers  to  sell 
were  necessarily  controlled,  but  no  similar  pro- 
vision is  found  in  §  27.   The  fact  that,  in  the 
sections  which  relate  to  suits  brought  upon 
tender  made,  the  effect  of  such  tender  in  de- 
feating the  power  of  sale  is  distinctly  stated, 


while  no  allusion  is  made  thereto  in  27, 
strongly  indicates  that  the  power  to  sell  is  not 
defeated  by  a  bill  brought  without  previous 
tender;  ana  that  such  a  bill  affecta  the  creditor 
only  as  he  is  mortgagee,  and  not  as  he  is  donee 
of  a  power.  No  reason  suegests  itself  to  my 
mind  why  this  distinction  exists  between  these 
21  and  27,  except  that,  in  a  proceeding  under 

27,  if  brought  without  previous  tender,  it 
was  not  contemplated  that  the  power  of  sale 
would  be  affected. 

Cranston  v.  Grane,  97  Mass.  459;  Montaffiie 
V.  Duwes,  12  Allen.  897,  are  both  cases  in  which 
the  court  discusses  Uie  effect  of  a  tender  upon 
thepowertosell.  While  it  is  not  so  decided 
nor  stated  in  terms,  they  both,  apparently, 
proceed  on  the  theory  that  the  only  mode  in 
which  a  power  to  sell  may  be  defeated  is  by 
tender.  It  is  readily  understood  why  legisla- 
tion might  intervene  to  prevent  the  exercise  of  a 
power  to  sell  granted  by  the  debtor  when  such 
debtor  was  ready  to  p^  or  tender  his  debt,  as 
it  has  been  done  under  ^21;  but  it  is  not  so  con- 
ceivable why  it  should  do  so  when  the  debtor 
fails  to  do  anything  towards  complying  with 
his  obligation.  Nor  do  I  tlnd  it  easv  to  sup- 
pose that  the  prompt  remedy  intended  to  be  ob- 
tained by  a  power  of  sale  can  be  defeated  by 
so  simple  a  device  as  filing  a  bill  alleging  a 
willingness  to  pay,  after  a  persistent  refusaTto 
so  pay  or  tender  anytliing.  That,  upon  filing 
such  a  bill,  the  court  might  issue  an  injunc- 
tion restraining  the  sale  in  its  discretion,  is  true; 
but  that  discretion  will  be  applied  to  the  cir- 
cumstances and  governed  by  them. 

The  applications  for  such  orders  have  been 
frequent,  and  they  have  been  carefully  investi- 
gated by  the  justices  of  this  court;  yet,  if  the 
law  be  as  claimed  by  plaintiff,  such  investiga- 
tion has  been  idle,  as  all  that  could  be  attained 
by  an  injunction  was  readily  obtained  without 
invoking  that  process. 

The  law  on  this  subject  is  so  controlled  by 
statute  that  authorities  from  England  or  other 
States  have  less  value  than  on  legal  subjects, 
the  discussion  of  which  d^tends  on  general 
principles;  but  it  has  been  held  elsewhere  that 
a  bill  to  redeem  does  not  suspend  the  power  to 
sell.  AOnms  v.  Scott,  7  W.  R.  218;  BJwde*  v. 
BuckUtnd,  16  Beav.  212;  Benjamin  v.  Laugh- 
borouijh,  31  Ark.  210. 

It  is  cootend«i  that  the  cases  of  Eaton  v. 
Wlnting,  3  Pick.  48*.  and  Shaw  v.  Norfolk 
County  R.  R  Go.  6  Gray,  181,  sustain  the 
position  that  filing  a  bill  with  an  offer  to  pay 
what  is  due  will  suspend  the  exerdse  of  a  power 
of  sale. 

Eaton  V.  Whitinfj  decides  only  that  the  in- 
terest of  a  mortgagee  is  not  attachable  on 
mesne  process  at  law;  and.  further,  that  the 
fact  that  the  mortgagee  has  a  power  of  sale 
which  he  has  not  executed  does  not  change  the 
relation  of  morigagor  and  mortgagee,  "if  such 
was  the  relation  created  by  the  instrument  sep- 
arate from  the  power."  In  other  words,  the 
power  to  sell,  possessed  by  the  mortgagee,  had 
not  added  any  qualities  w'hich  enlarged  the  es- 
tate in  him  so  as  to  render  it  subject  to  his 
debts,  by  attachment  and  levy. 

Shaw  V.  JVoTfolk  County  H.  R.  Go.  ig  very 
similar  in  principle.  Of  such  an  instrument, 
it  is  there  said:  "It  was  not  less  a  mortgage 
than  it  would  otherwise  have  been,  because  the 
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gnatees  were  invested  by  special  agreement 
with  an  additional  autbontj  beyond  what  they 
would  have  possessed  without  it,  and  which 
they  had  nonght  to  esercise,  except  under  an 
express  stipulation;  and,  aa  long  as  they  took 
no  advantageof  it  and  nothing  was  done  under 
it,  the  rights  and  interests  of  the  respective 
parties  to  the  conveyance  and  their  relations  to 
each  other  were  in  no  respect  changed  or 
^ected  by  it." 

This  gives  no  color  to  the  idea  that  because 
the  power  unexecuted  has  no  effect  on  the  mort- 
gage relation  it  cannot  be  executed  if  the  mort- 
gagor seeks  to  redeem  the  mortgage. 

Both  opinions,  in  terms,  treat  the  mortgage 
relation  created  by  the  instrument  "as  separate 
from  the  power.  In  neither  of  these  cases 
had  there  been  any  attempt  to  execute  the 
power,  and  the  only  question  was  whether  an 
unexecuted  power  had  in  any  way  affected  the 
mortgage  estate.  When  a  mortea^  has  ac- 
tually commenced  the  execution  of  hm  power,  it 
-caimot,  in  my  view,  have  been  the  intention  of 
the  statute  that  he  should  be  prevented  from  so 
doing,  unless  upon  tender  made  and  bill 
promptly  brought  iu  compliance  with  21-25, 
or  unless  be  should  be  restrained  by  the  court, 
for  equitable  reasons,  from  exercising  the  power. 


James  H.  OIBBS  et  aL, 

V. 

Braddock  R.  CHILDS. 

"The  execution  and  delivery  of  a  mort- 
g*go  of  peraoniii  property  eoB  not  ev- 
Menee  of  title  to  the  propwty  included 
in  the  mortgatce,  as  against  a  stranger. 

(Nantucket  Filed  November  24, 1MB.} 

ON  defendant's  exceptions.  Sustained. 
Action  of  replevin  to  recover  possession  of 
a  boat.  At  the  trial  in  the  superior  court  be- 
fore Bacon,  the  following  was  all  the  evi- 
dence in  the  case:  The  plaintiffs  proved  and 
read  in  evidence  a  mortgage  of  the  boat  from 
William  H.  Chadwick,  of  Nantucket,  to  them. 
The  plaintiffs  proved  that  the  boat  was  of  about 
five  tons  burden,  and  had  always  been  em- 
ployed as  a  pleasure  boat  at  Nantucket  since 
she  came  to  Nantucket  about  four  years  ago. 
The  plaintiffs  also  showed  by  the  United  States 
deputy  collector  of  Nantucket  tbat,  prior  to 
the  record  of  Uie  mortgage,  January  9,  1885,  in 
the  town  clerk's  office,  the  boat  had  never  been 
registered,  enrolled,  or  hcensed  at  the  port  of 
Nantucket.  On  cross-examination  It  appeared 
by  the  records  of  the  said  custom  house  tbat 
a  license  had  been  issued  to  the  defendant  on 
May  16,  1885,  and  renewed  by  him  in  1886. 
There  was  no  other  evidence  of  record  in  any 
custom  house.  The  mortga^  was  duly  re- 
corded January  9,  1886,  in  the  office  of  the 
town  clerk  of  Nantucket.  On  thia  evidence 
the  plaintiffs  rested  their  case.  The  defendant 
-  offered  no  evidence,  and  asked  the  court  to  in- 
struct the  jury  that  upon  this  evidence  the  action 
could  not  be  maintamed,  and  that  they  return 
a  verdict  for  the  defendant.  This  the  court 
refused,  mid,  it  being  conceded  by  the  defend- 
ant that  the  evldfflice  was  true,  inatrocted  the 
jury  that  on  t^s  evid^ce  the  plidntlfls  were  en- 


titled to  a  verdict.  The  Jury  returned  a  verdict, 
for  the  plaintiffs,  with  nominal  damages  of 
one  dollar.   The  defendant  alleged  exceptions. 

Mr.  J.  Brown,  for  defendant: 

The  jury  should  have  been  instnicted  to  find  a 
verdict  for  the  defendant  on  the  ground  that 
the  evidence  was  insufficient  in  law  to  sustain  a 
verdict  for  tbe  plaintiffs. 

Denny  v.  Williams,  5  Allen,  1. 

Messrs.  T.  H.  Stetson  and  H.  B.  Worth, 
for  plaintiffs: 

1.  Tbe  little  boat  was  not  a  "ship  or  vessel 
of  the  United  Statee,"  and  the  mortgage  of  it 
was  duly  recorded  in  the  town  clerk  a  office  in 
Nantucket,  where  the  mortgagor  resided. 

Pub.  Stat.  chap.  192,  tj  1. 

Our  title  was  perfected,  and  could  not  be 
vacated  by  the  subsequent  obtaining  of  a  li- 
cense for  her  by  the  defendant. 

U.  8.  Rev.  Stat.  §4311;  Veaaev.  aomerby,^ 
Allen,  287;  Thorndike  v.  Bath.  114  Mass.  118; 
Johnson  V.  Merrill,  122  Mass.  156;  Dempsey  v. 
Gardner,  127  Mass.  882. 

The  natural  indicia  of  the  title,  we  claim, 
are  in  our  possession  after  maturity,  and  are 
produced  by  lis. 

Brooks  V.  Briggs.  82  Me.  447;  Branbridge  v. 
Oti)orne,  1  Stark.  874;  Qibbonv.  FeathenUm- 
haugh.  1  Stark.  225;  OlmtUd  T.  Elder,  It  Sandf. 
325;  Davis  v.  Mills.  18  Ptck.  894. 

After  maturity  there  is  no  presumption  that 
a  debt  has  been  paid;  and,  if  a  mortgagee  then 
sues,  payment  is  a  defensive  aUeration,  and 
the  burden  of  proving  it  is  upon  draendant. 

Davis  V.  MiUs,  18  Pick.  894. 

Tbe  fact  conceded  to  be  true  tyy  defendant, 
that  in  May,  1885,  he  took  out  a  United  States 
license  for  this  boat,  showed  that  he  must  have 
sworn  that  he  was  the  owner  of  the  boat. 

U.  S.  Rev.  Stat.  4811,  4812,  4143;  Cotes  v. 
Clar/c.  3  Cusb.  402;  Whitruy  v.  IxiweR,  88  Me. 
818;  WMte  v.  Pfielps,  12  N.  H.  332. 

If  there  bad  been  no  default  in  tbe  debt,  the 
mortgagee  can  replevy  tbe  boat  from  a  third 
party  who  sweara  he  owns  it  and  takes  out  a 
United  States  license  to  himself  to  use  it.  Such 
a  defendant  cannot  assert  any  jjts  tertii. 

McLeod  v.  Benbold,  32  Ark.  MeOonnell  v. 
BeoU.  67  111.  277;  Qarr  v.  Hurd,  92  111.  329. 

Field,  J.,  delivered  tbe  opinion  of  the  court: 
There  was  no  evidence  that  the  plaintiffs 
ever  had  possession  of  the  boat,  or  any  title  to 
it,  except  as  morteagees  under  a  mortgage  given 
by  Wifliam  H.  Chadwick  on  January  8, 1885; 
and  there  was  no  evidence  that  William  H. 
Chadwick  ever  had  possession  of,  or  any  right 
or  title  to,  the  boat.  The  plaintiffs  can  only 
recover  upon  their  own  title  or  ri^jht  of  posses- 
sion. The  execution  and  delivery  of  a  mor^ 
gage  of  personal  property  are  not  evidence  of 
title  to  the  property  included  in  tbe  mortgage 
against  a  stranger.  Such  an  act  is  not  neces- 
sarilv  an  act  of  dominion  over  the  property 
itself,  and  if  there  is  no  possession  of  the 
properly  by  either  the  mortgagor  or  mortgagee. 
It  is,  with  respect  to  the  defendant,  res  inter 
alios.  The  mortgage  in  this  case  is  not  an 
ancient  document.  If  tbe  execution,  delivery, 
and  recording  of  a  mortgage  were  held  to  creaite 
hprima  facie  title  to  personal  property  against 
a  person  in  possession,  then  a  prima  fade  right 
to  tiie  property  of  another  could  be  created  oy 
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any  one  at  will.    Chaffee  v.  Blai»ddl  [ante, 
p.  127].   See  Arry  T.  Week;  187MaBS.B84. 
Ekeeiptiont  mstained. 


GOUUONWBALTH  of  HaasachuBetts 
e. 

Rfemi  OAUYIN. 

Under  an  indictment  charging  the  defend- 
ant with  burning  a  house  in  Marlbo- 
rough, it  was  ineompetent  to  show,  as 
maUer  of  defense,  that  there  were  two 
otiter  fires  in  Marlborough  shortly  bo- 
fore  the  baming  aJleged  in  the  Indict- 
ment, which  the  defendant  claimed  were 
of  iuoendlaiy  origin. 

(Mlddleaex  FUed  yorember  M.  1B86.} 

ON  defendant's  ezceptioDS.  Overruled. 
Indictment  in  four  couDt«  for  burning  a 
certain  building  in  Marlborough. 

Evidence  was  introduced  on  the  part  of  the 
prosecution  tending  to  prove  that  Uie  fire  was 
of  incendiary  origin;  and  this  claim  was  not  dis- 
puted or  denied  oy  defendant.  The  evidence 
relied  upon  by  the  government  to  convict  the 
defendant  was  wholly  circumstantial.  The  de- 
fendant offered  to  prove  that,  in  the  same  neigh- 
borhood in  Marlborough  there  was  one  nre 
about  six  weeks  before,  and  one  other  four  days 
before,  the  burning  of  the  building  alleged  m 
i3ae  indictnient,  and  that  said  fires  appeared  to 
be  and  were  of  Incendiaiy  origin.  The  drfend- 
ant  claimed  that  all  of  said  three  fires  were  set 
by  the  same  person  and  by  some  other  than 
def^dant.  The  court  (Staples,  J.)  ruled  that 
said  evidence  offered  bv  defendant  was  incom- 
petent and  immaterial.  The  jury  returned  a 
verdict  of  guilty,  and  defendant  aUeged  excep- 
tions. 

Mr.  Henry  E.  Fales.  for  defendant. 
Mr.  Harvey N.Shepard,jl«rt,^%-G'm., 

for  the  Commonwealth: 

The  ruling  of  the  court  was  correct.  The 
evidence  offered  by  defendant  was  wholly  irrel- 
evant, collateral,  and  immaterial,  and  was  prop- 
erly excluded  in  the  discretion  of  the  court. 

Commonwealth  v.  MeCarty,  119  Mass.  S66; 
Oomimntoeal^  v.  Abbott,  180  Mass.  472;  Oom- 
monteeaUh  v.  ^Brmen,  186  Msas.  171. 

Per  CurlMBt 

The  indictment  charges  the  defendant  with 
burning  in  Marlborough.  The  fact  that  there 
were  two  other  Area  in  Marlborough  shortiy 
before  the  bumlng  alleged  in  the  indictment, 
which,  the  defendant  claimed,  "were  of  in- 
cendiary origin,"  has  no  tendency  to  prove 
either  that  ti^e  defendant  did  or  did  not  set 
fire  to  the  building  named  in  the  indictment. 

The  court  was  not  called  upon  to  try  in  ihia 
case  the  questions  whether  the  two  previous 
fires  occurred,  whether  they  were  incendiary, 
and,  if  they  were,  whether  they  were  set  by  the 
defendant  or  some  other  persm. 

These  questions  are  comteral  and  immaterial ; 
as,  whichever  way  thejr  might  be  settled,  thev 
do  not  aid  in  determinmg  whether  the  defend- 
ant was  guilty  of  the  offense  diarged.  The 
court  rightly  rejected  the  evidence  offered  by 


tike  defenduit  to  show  such  {nevious  fires. 
MSxeeptima  overraied. 


COMMONWEALTH  of  Massachusetts 

V. 

Oscar  JULIUS. 

On  a  complaint  charging  defendant  with 
sale  of  Uanor  to  an  intoxicated  person, 
the  court  rightly  instructed  the  jury 
that  it  was  iasaaaterlabl  whether  the 
defendant  knew  that  the  person  to 
whom  he  sold  was  intoxicated  or  not. 

(Suffolk  Filed  November  38, 1888.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  under  Pub.  Stat  chap.  lOO, 
charging  defendant  with  selling  liquor  to  an 
intoxicated  person.  Defendant  requested  the 
court  {Staples,  J.)  to  instruct  the  jury  "ttiat 
the  defendant  must  have  sold  liquor  to  an  in- 
toxicated person  knowing  him  to  be  intoxicated 
at  the  time  when  the  sale  was  made,  in  order 
for  the  jury  to  convict  htm."  The  court  de- 
clined to  fffve  such  instruction,  and  instructed 
the  jury  that  It  was  immaterial  whether  the 
defendant  knew  that  Parsons  {the  alleged  in- 
toxicated person)  was  intoxicated  at  the  time 
of  the  alleged  sale.  If  Parsons  was,  in  fact, 
then  and  there  an  intoxicated  person,  and  the 
defendant  sold  him  intoxicating  liquor,  as 
alleged  in  the  complaint,  it  was  sufficient  to 
warrant  a  conviction.  The  jury  convicted  the 
defendant,  and  he  alleged  exceptions. 
Mr.  ThoBsas  9,  Garffan,  for  defendant: 
If  the  defendant  was  not  entitled  to  the  instruc- 
tions prayed  for  in  the  precise  language,  proper 
instructions  should  have  been  given.  The  jury 
should  have  been  instructed,  in  substance,  mat, 
if  the  defendant,  acting  in  good  faith,  under 
all  the  circumstances  of  the  case,  believed  that 
Parsons  was  not  intoxicated,  and  in  making  a 
sale  to  him  acted  without  rashness  or  negli- 
gence, upon  reasonable  and  probable  groundof 
belief  that  Parsons  was  not  intoxicated,  and  it 
turned  out  that  Parsons  was  intoxicated,  and 
the  defendant  was  honestly  mistaken  as  a  matter 
of  fact,  the  jury  ought  not  to  find  him  guilty. 
Ommontoeatth  v.  Clieney,  141  Mass.  103. 
Mr.  Harvey  N.  Shepajrd*  Aut.Attjf-Gen., 
for  the  Commonwealth: 

The  sale  of  intoxicating  liquors  is  Illegal  in 
this  Commonwealth,  save  under  certain  condi- 
tions. The  defendant  was  duly  licensed  to  sell 
under  said  conditions;  one  of  which  was  that 
be  should  not  sell  to  an  intoxicated  perstm.  His 
license  places  the  responsibility  of  keeping  with- 
in ita  terms  upon  him;  he  acts  at  his  penl.  He 
was  bound  to  know  the  facts  in  the  present 
case,  and,  if  he  sold  intoxicating  liquor  to  an 
intoxicated  person,  not  knowing  him  to  be  in- 
toxicated, he  cannot  plead  his  own  ignorance. 
Such  is  the  general  rule  where  acts  which  are  not 
mala  in  ae  are  made  maia  prohUfita  from  mo- 
tives of  public  policy,  and  not  because  of  their 
moral  turpitude  or  the  criminal  intent  with 
which  they  are  committed. 

Pub.  Stat.  chap.  100, 1 9,  cl.  4;  8  Greenl.  Ev. 
g  31;  ComTnonmaUh  v.  Baynwnd,  97  Mass.  669; 
GommonwealthY.  Goodman,  97  Mass.  119;  Oom- 
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moHwealth  v.  Waiie,  11  Allen,  266;  Common- 
%oeaUh  V.  Emmont,  08  Mass.  8;  Comm(m'UieaUh 
Y.Farrm,  9  Allen,  490;  OmmontBeaith  v.  Boyn- 
ton,  2  Allen,  160;  Qmmonmatth  t.  Nichols,  10 
Allen,  100:  Robergev.  BurnAam,  124  Haas.  277; 
Oommonutealthv.Finn^an.'lMiltasB.ZSil;  Oem- 
monwaUh  v.  HaUet,  108  Mass.  452;  Oammon- 
walih     Bonus,  138  Mass.  512. 

Per  Curiam; 

It  has  been  too  often  decided  to  be  now  open 
to  question,  that  guilty  knowledge  that  one  is 
acting  in  violation  of  law  is  not  essential  to  the 
offense  of  unlawfully  selling  intoxicating  li- 
quor; and  that  whoever  has  a  license  is  bound, 
at  his  own  peril,  to  keep  within  the  tenns  of  it. 

Commonwealth  v.  Uhrig,  138  Mass.  402;  Cam- 
moniB^ih  V.  Finamm,  124  Mass.  824;  Beberge 
T.  Bumham,  124  Mass.  377;  CommontDealth  v. 
Emmom,  08  Mass.  6. 

In  the  case  at  bfu*,  the  jury  have  found  that 
the  defendant  sold  liquor  to  an  Intoxicated  per- 
son. The  statute  does  not  make  guilty  know- 
ledge by  the  defendant  one  of  the  elements  of 
the  offense;  and  the  court  rightly  instructed 
the  jury  that  it  was  immaterial  whether  the  de- 
fendant knew  that  the  person  to  whom  he  sold 
was  intoxicated. 

Exe^^tiona  ovemtkd. 


TXmcy  D.  HILL 

V. 

Mary  8.  CHASE. 

1.  Where  a  contrMt  fbr  the  loan  of 
monejr  was  made  in  this  State  upon  the 
condition  that  the  note  to  be  ^ven 
therefor  should  be  signed  and  returned 
to  the  lender  in  this  State,  the  note,  al- 
though ■ifl'necl  in  New  Hampshire*  he- 
canie  operative  as  evidence  of  the  con- 
tract on  being  delivered  to  the  lender  in 
this  State. 

2.  Such  contract  was  made  and  to  be  per- 
formed in  tliifl  State,  and  is  to  be  gov- 
erned by  the  laws  thereof. 

(Ksez  FUed  November  26. 1886.) 

ON  defendant's  exceptions.  Oeerruled. 
Action  of  contract. 
The  question  raised,  and  facts  bearing  there- 
on, are  set  out  in  the  opinion. 
Jfr.  F.  Ia,  ETam%  for  defendant: 
No  contract  was  completed  until  the  defend- 
ant, at  her  home  in  New  Hampshire,  accepted 
the  money  from  Mrs.  Shirley. 

MeCulUich  V.  Eagle  Inmmnee  Co.  1  Pick.  278; 
Ldcis  V.  Brovminq,  180  Mass.  178. 

The  contract  bemg  completed  by  acceptance 
in  New  Hampshire,  u  was  nude  in  New  Hamp- 
diire. 

JTlntffTe  V.  Parki,  8  Met.  207;  Wereetter  Bank 
r.  Wea$,  8  Met.  107;  Merchant  v.  Chapman,  4 
Allen,  864;  Lainrenee  v.  Banett,  5  Allen,  140; 
Mittiken  v.  Pratt,  125  Mass.  874. 

The  contract  must  be  controlled  by  the  law 
of  New  Hampshire.  If  that  law  gave  no 
remedy,  plaintiff  cannot  recover  in  an  action 
here. 

Powers  T.  L^Tuih,  8  Mass.  77;  Dunseomb  v. 
Bunker,  2  Met.  8;  Stanton  v.  Demorritt,  128 
Mass.  485. 


Mr.  N.  J.  Holden,  for  pUlntiff : 
The  acceptance  of  the  money  borrowed,  with 
the  knowledge  that  it  had  been  borrowed  of 
plaintiff,  instead  of  the  person  to  whom  sent, 
was  an  assent  to  the  change  of  parlies  and  to 
Uie  contract,  and  a  ratification  oi  the  contract. 

BUev.Dwight  }ffy.  Co.  It  Cush.  80;  OrmttY. 
Nelson.  1  Gray,  636. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  cotui;: 

The  only  question  presented  In  this  bill  of  ex- 
(xptions  is  whether  the  presiding  justice  of  the 
superior  court,  who  tried  the  case  without  a 
jury,  was  justiQed  in  finding  that  the  contract 
sued  on  was  made  in  this  State. 

It  appeared  in  evidence  that  the  defendant,  a 
married  woman  living  in  the  State  of  New 
Hampshire,  in  the  summer  of  the  year  18&4, 
employed  her  sister,  Mrs.  Shirley,  to  borrow 
for  her  $60  of  Mr.  Hill,  her  brother,  living  in 
Salem,  in  the  State  of  Massadiusetta. 

Mr.  Hill  declined  to  lend  the  money,  but  his 
wife,  out  of  her  own  money,  delivered  to  Mrs. 
Shirle^jT  $50,  together  with  a  paper  of  which  the 
following  is  a  copy:  "  Salem,  July,  1864. 
Borrowed  and  received  from  Nancy  D.  Hill  the 
sum  of  fifty  dollars.    Sign  this  ^d  return  it." 

Mrs.  Shirley  carried  the  money  and  paper-to 
the  defendant,  who  took  and  kept  the  money, 
signed  the  paper,  knowing  its  contents,  and  re- 
turned it  to  the  plaintiff  at  Salem,  in  this  State. 
The  presiding  justice  was  justified  in  finding 
that,  according  to  the  understanding  and  pur- 
pose of  the  parties,  the  plaintiff  lent  to  the  de- 
fendant, through  her  agent,  Mrs.  Shirley,  the 
sum  of  $50  at  Salem,  In  Massachusetts;  and 
that  the  defendant  ratified  the  acts  of  her  agent. 
There  is  no  evidence  which  shows  that  the 
plaintiff  employed  Mrs.  Shlrlev  as  her  agent  to 
fend  money  for  her  in  New  llampsbire.  The 
justifiable  inference  from  all  the  evidence  is 
that  the  parties  intended  that  the  transaction 
should  be  in  form  what  it  was  in  substance, — a 
loan  by  the  plaintiff  to  the  defendant,  the  plain- 
tiff assuming  what  the  evidence  shows  to  have 
been  true,  that  the  defendant  had  no  chcdce  as 
to  the  person  of  whom  she  borrowed;  and  tiiat 
she  would  ratify  the  act  of  her  agent.  This 
being  so,  the  fact  that  the  note  was  signed  in 
New  Hampshire  is  immaterial.  The  contract 
of  loan  being  made  in  this  State  upon  the  con- 
dition that  the  note  should  be  signed  and  re- 
turned to  the  plaintiff  in  this  State,  the  note  be- 
came operative  as  evidence  of  the  contract  when 
it  was  delivered  to  the  pl^tiff  In  this  State. 
Lavyrenee  v.  Baasett,  6  Allen,  140;  Mittiken  v. 
Pratt,  125  Mass.  374. 

We  are  therefore  of  opinion  that  the  superior 
court  was  justified  in  refusing  to  rule  that  the 
contract  sued  on  was  made  in  New  Hampshire, 
and  in  the  finding  that  it  was  made  and  to  be 
performed  in  Massachusetts ;  uid  therefore  it 
IS  to  be  governed  by  the  laws  of  this  State. 

Eeee^oTu  overruled. 


'     Jessie  EASDALE 
e. 

Charles  8.  REYNOLDS. 

1.  In  bastarc^  proeeedin^s  before  a 
police  eonrt.  where  aaoh  court,  aJFter  a 
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default  or  hearing,  requires  of  the  de- 
fendant a  bond  Forhis  appearance  in  the 
superiorcoort,  it  should  transmit  to  the 
■uperior  court  certified  copies  of  the 
complaint  and  warrant  and  of  its  record. 

3.  In  such  proceedings  the  fluperior  court 
exercises  an  original  and  not  an  ap- 
pellate jarisdictiom.  and  the  case  is  tried 
m  it  upon  a  aupplemental  complaint; 
and  the  proceedmgs  in  the  inferior  tri- 
bunal are  merely  to  compel  an  appear- 
ance before  the  Buperior  oonrt. 

8.  Certified  c<^es  of  the  complaiat  imd 
warrant  and  of  the  record  of  the  inferior 
court  may  be  filed  in  the  superior  court 
at  any  time  before  the  trial. 

4.  Where,  after  their  transmission  to  the 
superior  court,  the  original  complaint 
and  warrant  are  lost,  secondary  evi- 
dence may  be  given  of  their  contents. 

5.  An  act  of  »ezual  intercourse  between 
the  complainant  and  any  otlier  man 
than  the  defendant  is  not  admissible  in 
evidence,  unless  it  is  so  near  in  time  as 
to  afford  some  evidence  that  it  resulted 
in  begetting  the  child  named  in  the  com- 
plaint ;  from  three  to  six  months  before 
the  date  of  begetting  is  too  remote,  unless 
it  appears  that  the  intimacy  continued 
and  that  the  i>artiee  were  together  un- 
der circumstances  of  suspicion  about  the 
time  the  child  was  begotten. 

(Bbkx  Filed  November  M,  1886.) 

ON  defendant's  exceptions.  Oterruted. 
Complaint  for  bastardy  made  in  (he  Law- 
rence Police  Court.   Trial  in  the  Superior 
Court  before  Aldrich,  J.,  resulted  in  a  verdict 
against  defendant. 

The  facts  and  questions  raised  are  set  out  io 
the  opinion. 
Mr.  J.  P.  Sweeney,  for  defendant: 
The  jurisdiction  of  the  superior  court  in  bas- 
tardy cases,  although  original,  is  founded  upon 
and  supplemental  to  the  preliminary  proceed- 
ings in  the  police  court.ana  the  trial  can  proceed 
in  the  superior  court  only  upon  the  original 
papers  or  upon  duly  autnenticated  copies  of 
the  proceedings  in  the  court  helow. 

Packard  v.  lamTence,  15  Gray,  483;  Hawea 
v.  Ouetin,  2  Allen,  402;  Kennedy  v.  Shea,  110 
Haas.  152;  Biggane  v.  Itou,  1S6  Mass.  383. 

Tbe  authentication  contemplated  by  the  cases 
above  cited  Is  the  certificate  of  Uie  clerk,  and 
the  complainant  could  not  supply  the  record  hy 
her  own  affidavit. 

T.  Mvrriam,  4  Allen,  77. 
The  complainant  sought  to  supply  the  record 
by  tbe  docket  entry  of  toe  police  court,  but,  in 
the  absence  of  proof  that  the  record  of  that  court 
had  not  been  extended,  the  docket  entry  did 
not  constitute  a  record. 

Good  V.  Fhtnch.  116  Mass.  301;  TVoey  v.  Ma- 
long/,  ICS  Mass.  90. 

The  evidence  sought  to  be  introduced  on  cross 
examination,  of  prior  acts  of  familiarity  and 
criminal  intercourse  between  the  complainant 
and  Menzies,  was  competent  to  sustain  the  de- 
fense that  IVfenzies  was  the  father  of  the  child. 
The  case  is  to  be  distinguished  from  those  cases 
wherein  it  has  been  held  that  proof  of  inter- 
£80 


course  with  others  was  inadmisdhle :  (1)  be- 
cause, being  within  four  or  five  months  of  the 
date  of  begetting,  it  was  not  too  remote;  (2)  be- 
cause, tbe  relation  between  tbe  complainant  and 
Menzies  being  that  of  lovers,  there  was  a  strong 
inference  tbnt  such  relation  continued. 

Thayer  V.  ITiayer,  101  Mass.  Ill;  Parkers. 
Dudley.  WH  Mass.  602. 

Mr.  E.  T.  Bnrley*  for  complainant: 

It  has  been  decided  that  Pub.  Stat.  chap.  151, 
5-  40,  does  not  apply  to  a  proceeding  under  the 
Bastardy  Act  [Biggaru  v.  Rtm,  126  Mass.  233); 
and  that  a  c^se  under  this  Act  may  proceed  to 
trial  upon  filing  certified  copies  in  the  superior 
court  at  any  time  before  tbe  trial  (Ilauiet  v.  Oiu- 
tin,  2  Allen,  402-405);  but  tbe  trial  proceeds  in 
the  superior  court  upon  the  supplemental  com- 
plaint {Kennedy  v.  Shea,  110  >lasa  152, 153). 

Whether  properly  or  improperly,  the  original 
papers  In  this  case  were  filed  in  the  superior 
court,  and  were  lost  from  its  flies.  From  the 
necessity  of  tbe  case,  the  complainant  was 
obliged  to  rely  upon  her  recollection  to  produce 
a  substantially  accurate  copy  of  the  lost  record, 
whitdi  (die  did,  and  supported  the  same  by  her 
affidavit. 

Pnulen  v.  Alden,  23  Pick.  184;  Da9idt<m  v. 
Slommb,  18  Pick.  464. 

The  evidence  sought  to  be  introduced  on  cross 
examination  of  complainant  was  immateriaL 

R&nan  v.  Dugan,  126  Mass.  176;  Sabins  v. 
Jmes,  119  Mass.  167;  Parker  v.  DvdUy.  118 
Mass.  804,  605;  Eddy  v.  Gray,  4  Allen,.435. 

Morton,  Ch.  lA,  delivered  the  opinion  of  die 
court: 

Bastardy  proceeding  must  be  commenced  by 
complaint  before  a  pohee,  district,  or  municipw 
court,  or  trial  justice.  The  inferior  tribuMi, 
after  a  default  or  a  hearing,  requires  of  the  de- 
fendant a  bond  for  his  appearance  in  the  supe- 
rior court,  and  the  proper  course  of  proceedmg 
is  for  it  to  transmit  to  tbe  superior  court  certi- 
fled  copies  of  the  complaint  and  warrant,  and  of 
the  record  of  the  court  or  trial  jostice.  Pub. 
Stat.  chap.  85,  §  7;  ^ggane  v.  Sou,  126  Mass. 
233. 

But  the  superior  court  exercises  an  original 
and  not  an  appellate  jurisdiction,  and  the  pro- 
ceedings before  tbe  inferior  tribunal  are  m^«ly 
to  compel  tbe  appearance  of  the  defendant  he- 
fore  the  superior  court.  Thompatm  v.  Ketmey, 
110  Mass.  817;  Kennedy  v.  Shea,  llOMasa.  158; 
Duftamell  v.  DvcetU,  118  Mass.  569. 

Tbe  c^  is  tried  in  tbe  superior  court  upon 
a  supplemental  complaint,  which  is  in  tbe  nature 
of  a  aeclaration  in  a  civil  suit.  It  has  been  held 
that  certified  copies  of  the  complaint  and  war- 
rant, and  of  the  record  of  tbe  court  in  which  the 
proceedings  were  commenced,  may  be  filed  In 
t^e  superior  court  at  any  time  before  Uie  trial. 
Haieet  t.  Ovstin,  2  Allen,  403;  Paekardy. Law- 
rence, 15  Gray,  ^3. 

In  the  case  at  bar,  when  it  came  up  for  trial 
in  the  superior  court,  it  appeared  that  the  clerk 
of  the  police  court  of  Lawrence,  in  which  court 
the  complaint  was  made,  had  transmitted  to  tiie 
superior  court  the  original  complaint  and  wai^ 
rant,  and  that  they  had  been  lost  from  the  files 
of  the  superior  court.  The  only  record  in  the 
police  cotut  concerning  tbe  case  was  the  entries 
upon  tbe  docket,  showmg  that  upon  complaint 
of  the  plaintiff  the  defendant  pleads  not  ^dlty. 
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waives  examinatioD,  is  ordered  to  give  bonds 
in  $400,  with  sureties,  and  does  give  such  bond. 
In  the  absence  of  an  extendea  record,  this  is 
the  record  of  the  case.  From  the  nature  of  the 
case  the  clerk  could  not  furnish  certified  copies 
of  the  complaint  and  warrant,  because  thev 
were  lost.  The  superior  court  had  to  deal  with 
a  case  where,  owing  to  the  loss  of  a  part  of  the 
record,  it  had  become  impossible  to  comply 
strictly  with  the  requirements  that  a  certified 
copy  of  the  record  should  be  filed.  It  was. a 
caseof  a  lost  record;  and  we  think  the  superior 
court  rightly  ruled  that  secondary  evidence  of 
the  contents  of  the  complaint  and  warrant  was 
competent.  Davidton  v.  Stoeomb,  18  Pick.  464; 
Pruden  v.  Alden,  28  Pick.  184. 

The  certified  copy  of  the  record  of  the  police 
court,  filed  by  the  plaiotifl,  and  the  secondary 
evidence  of  the  contents  of  the  complaint  and 
warrant,  were  sufficient  to  show  that  the  neces- 
sny  preliminaiT  steps  were  taken  in  the  police 
court,  and  justified  the  superior  court  in  pro- 
ceeding with  the  trial  upon  the  merits.  The 
defent^t  did  not  object  to  this  secondary  evi- 
dence because  it  was  m  the  form  of  an  affidavit 
to  tlie  copies  offered,  instead  of  being  upon  the 
oath  and  examination  of  the  witnesa;  out  ob- 
jected only  because  the  copies  "were  not  prop- 
erly certified  to."  We  are  of  opinion  that  the 
court  rightly  overruled  this  objection  and  or- 
dered that  the  case  ijroceed  to  trial  upon  the 
supplemental  complaint. 

At  the  trial,  the  complainant  was  asked  upon 
cross  examination  "if  she  bad  not,  in  the  Au- 
tumn of  1884,  been  with  child  by  one  Menzies, 
and  if  she  had  not  got  rid  of  that  child."  It  is 
the  general  rule  that  no  act  of  sexual  intercourse 
between  the  complainant  and  any  other  man 
than  the  defendant  is  admii»ible  in  evidence, 
unless  it  is  so  near  in  time  as  to  afford  some 
evidence  that  it  resulted  in  begetting  the  child 
named  in  the  complaint.  Eddy  v.  Oray,  4  Allen, 
485;  SaHnM  v.  Jones,  119  Mass.  107;  Biman  v. 
Du^n.  126  Mass.  176. 

Id  this  case  the  offer  was  to  show  an  act  of 
illidt  intercourse  with  Menzies  of  from  three  to 
six  months  before  the  child  was  begotten,  and 
the  evidence  was  rightly  rejected.  It  is  to  be 
obsoved  that  there  is  in  this  case  no  evidence 
of  any  intimacy  with  Menzies  continuing  up  to 
the  tiyme  of  gestation.  If  it  had  appeared  that 
such  Intimacy  ccmtinned,  and  that  the  parties 
were  together  under  circumstances  of  suspicion 
about  the  time  the  child  was  begotten,  the  offer 
would  havepresented  adifferentquesdon.  Ode- 
vald  T.  Woodtum,  143  Mass.  612. 
Bteepdons  overruled. 


Allen  COFFIN  et  at.,  Trustees, 

V. 

Edward  A.  LAWRENCE. 

1.  The  proprietors  of  the  common  and  un- 
divided lands  of  the  island  of  Nutnoket 
may  grant  land  by  a  vote  instead  of  a 
deed. 

%  Such  proprietors  of  common  and  undi- 
vided lanaB  are  a  qiuMi  corporation  or 
body  politic ;  the  calls  fbr  their  meet- 
inga  must  state  the  purpose  of  the  meet- 
ing, and  no  bn^ess  can  be  transacted 
K.  B.  B.,  T.  m. 


unless  stated  therein;  but  such  calls  are 
sufflcient  if  they  indicate  with  substan- 
tial certainty  the  natareof  the  basiness 
to  be  acted  on. 

(Nantucket — FUed  November  28,  issft.) 

ON  demandants'  exceptions.  /Suttained. 
Writ  of  entry. 
The  facts  and  questions  raised  are  set  out  in 
the  opinion. 
Mr.  C.  W.  CUflbrd,  for  demandants: 
The  Uy-out  was  valid.   The  peculiar  tenure 
of  the  lands  in  Nantucket  is  fully  described  in 
MitiAell  v.Starbuek,  10  Mass.  5. 

Partition  of  these  and  other  lands  similarly 
held  by  a  recorded  vote  of  the  proprietors  with- 
out a  deed  has  been  sustained  in  several  in- 
stances by  this  court. 

Iblger  v.  Mite/uU,  8  Pick,  399 ;  Springfietd 
V.  MiUer,  13  Mass.  416;  Ottdman  v.  WinOtm,  10 
Mass.  160 :  WiUiamt  v.  JjiseU,  31  Pick.  389 ; 
Ang.  &  A.  Corp.  chap.  6, 

Plib.  Stat.  chap.  Ill,  g  18,  simply  adopted  in 
relation  to  corporations  orf^anlzed  thereunder 
what  was  the  settled  law  of  this  Commonwealth 
as  to  all  the  ancient  proprietaries. 

Plymouth  Col.  Laws,  pp.  197,  198 ;  Stat. 
1788,  chap.  89. 

The  "record  of  the  meeting  of  January  35," 
1886.  and  the  lot- layer's  return  of  the  same  date, 
were  competent  and  sufficient  evidence  of  title. 

Adamt  v.  Frothingham,  8  Mass.  800,  and 
cases  previously  cited. 

The  notice  for  the  meeting  was  "to  act  upon 
the  petition  of  Henry  Coffin  for  land  to  be  aet 
off  to  him  near  Slasconset."  It  was  admitted 
that  the  base  line  of  the  lay-out  passed  through 
the  eastern  part  of  the  vilhige  of  Siasconset." 
In  the  absence  of  any  other  evidence,  it  was  a 
substantial  compliance  with  the  terms  of  the 
notice. 

Haeen  v.  LaweU,  6  Met.  83;  Had»eU  v.  Ban- 
cock,  3  Gray,  630. 

The  objection  to  the  regularity  of  the  pro- 
ceedings is  not  open  to  defendant,  who  is  not 
shown  to  be  a  proprietor. 

Reynolde  v.  Salem.  6  Met.  840;  Sutton  v.  CoU, 
3  Pick.  342;  Davit  v.  Maton,  4  Pick.  160. 

Mewrt.  T.  H.  Stetson  and  H.  B.  Worth, 
for  defendant: 

The  statute  law  under  which  these  ancient 
common  lands  can  alone  he  set  off  in  severalty, 
etc., — called  "proprietaries,"— is  very  rigid  m 
its  effort  to  secure  honest  dealing  in  these  some- 
what formless  and  nebulous  bodies.  The  land 
itself  belongs  to  individuals. 

MitehcU  V.  Starbuek,  10  Mass.  6;  LefflT^etl 
V.  Elliott,  8  Pick.  456;  Anc.  Chart,  p.  403. 

If,  in  effecting  land  titles,  a  meeting  of  more 
or  less  people  attempts  to  proceed  without  pe- 
tition for  partititm  or  any  judidal  process,  it 
behooves  them  to  follow  sUictly  the  statutes. 
The  same  prohibition  follows  in  the  State  Law 
1768,  chap.  36.  The  same  principle  obtains  at 
common  law. 

Ang.  &  A.  Corp.  §§  449,  496;  JPiopIft  Mat. 
Int.  Co.  V.  WeHcott,  14  Gray,  440 ;  Wimin  v. 
FrmaiU  BapUat  Church,  8  Met.  811,  8i3. 

Defendant  offers  a  title  which  depends  upon 
the  authority  of  a  sort  of  agent,  or  upon  the 
proper  execution  of  a  power.   When  a  plaintiff 
relies  on  a  deed  signea  per  attconey,  uid  ttien 
14  881 


Digitized  by 


Google 


210 


New  England  Rkpobtkb— Spt.  Jud.  Ct.  of  Mabsachusetts. 


Nor., 


proceeds  to  show  the  attomey  had  no  authority, 
he  shows  he  has  no  title.   He  states  himself  out 

of  court. 

Nieholt  V.  Todd,  2  Gray,  568 ;  Williams  v. 
Ingdt,  21  Pick.  288;  Perry  t.  Weeks,  187  Mass. 
588;  Wolmtt  v.  Knight,  6Mass.  419;  Sparhawk 
V.  Bullard,  1  Met.  103 ;  Johnson  v.  Neale,  6 
Allen,  227;  ro/l  r.  £a:«wn«,  8  Qray,  604;  Greenl. 
Ev.  808,  810,  815,  881,  S58,  554;  Jack.  Real 
Act.  5,  6. 

The  demandants  show  no  possession. 

Wiggin  v.  Freemll  Baptut  Church,  8  Met. 
810;  Stoccn*  v.  Taft,  8  Gray,  487. 

Horton»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  demandants'  title  is  derived  from  Henry 
Coffin.  To  show  his  title,  they  put  in  evidence 
a  vote  of  the  proprietors  of  the  common  and 
undivided  lands  of  the  island  of  Nantucket, 
passed  JaDuary  35, 1886.  It  is  not  disputed  that 
such  proprietors  might  grant  land  by  a  vote  in- 
stead of  a  deed.  See  Mitchell  v.  ^tarbuek.  10 
Mass.  5;  Folger\.  Mitchell,  3  Pick.  396;  Spring- 
jieldv.  Miller,  12  Mass.  415. 

But  the  tenant  contends  that  the  vote  on 
which  the  demandants  rely  was  invalid,  he- 
cause  it  did  not  follow  and  conform  to  the  call 
or  warrant  for  the  meeting  at  whidi  it  was 
passed. 

The  petition  of  Henry  Coffin  asks  the  proprie- 
tors "to  set  off  to  him  all  the  common  land  to 
the  eastward  of  Siasconset  Village  and  Sunset 
Heights,  and  in  front  of  Hiasconset  YiHage."  In 
the  call  for  the  meeting  the  proprietors  are 
notified  that  the  purposes  of  tlie  meeting  are : 
first,  to  choose  a  moderator ;  and  "  second,  to 
act  upon  the  petiticm  of  Henry  Coffin  for  land 
to  be  set  oS  to  him  near  Siasconset." 

At  the  meeting,  as  appears  by  the  record, 
"under  the  second  article  of  the  warrant,  it  was  - 
voted  that  the  petition  of  Henry  Coffin  for  land 
near  Siasconset  be  granted."  Thereupon  "the 
lot-layers  presented  returns  and  map  pertaining 
to  the  land  to  be  set  off  to  Henrr  Coffin,"  the 
substantial  part  of  which  is  as  follows  :  "  Pur- 
Buant  to  a  vote  of  proprietors  of  the  common 
and  undivided  lands  of  the  island  of  Nantucket, 
we  have  this  day  set  oflE  in  severalty  to  Henry 
Coffin  all  the  common  and  undivided  land  in 
and  near  the  village  of  Siasconset,  whether 
above  or  below  the  bank,  contained  and  in- 
cluded within  the  lines  of  the  map  or  plan  here- 
with presented." 

The  plan  boundsthelot  set  off  to  Coffin.soutb- 
easterly  by  the  ocean,  northeasterly  and  north- 
westerly by  lots  previously  set  off  to  other  per- 
sons,and  northwesterly  hyaline  defined  bymetce 
and  bounds  as  well  as  by  courses  and  distances. 
The  record  then  proceeds  as  follows:  "  And  it 
was  voted  that  the  returns  and  map  of  the  lot- 
layers  be  accepted,"  As  we  have  said,  this 
amounted  to  a  grant  of  the  lands  described  in 
the  plan  to  Coffin,  if  the  meeting  was  author- 
ized to  pass  these  votes  under  the  warrant  or 
caU. 

It  was  admitted  at  the  trial  that  the  base  or 
northerly  "line  of  the  lay-out  passed  through 
the  eastern  part  of  the  village  of  Siasconset ;" 
and  thereupon  the  court,  at  the  request  of  the 
tenant.ruled  that  the  "lay-out  to  said  Henrv  Cof- 
fin was  invalid,  because  the  lay-out  exceeded  bv 
its  terms  the  land  described  In  the  petition  and 
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call."  We  are  of  opinion  that  this  ruling  was 
erroneous. 

Such  proprietors  of  common  and  undivided 
lands  arc  a  gutui  corporation  or  body  pohtic 
The  calls  for  meetings  are  analogous  to  war- 
rants for  town  meetings,  and  are  to  be  governed 
by  the  same  rules.  In  regard  to  the  meetinfp 
of  such  proprietors,  as  in  regard  to  town  meetr 
ings,  our  laws,  from  the  earliest  period,  have 
provided  that  the  warranis  or  notifications  must 
state  the  purposes  of  the  meeting,  and  that  do 
biuiness  can  De  transacted  unless  stated  there- 
in.  Thus,  the  statute  of  1713  provided  that 
"no  other  affairs  shall  be  transacted  at  any 
meeting  of  the  proprietors  than  what  is  ex- 
pressed in  the  warrant  or  ratification  for  such 
meeting."   1  Acts  &  Resolves  of  Prov.  p.  704. 

The  Statute  of  1788,  chap.  89,  §  1,  contained 
the  same  provisions.  Substantially  the  same 
provision  has  been  re-enacted  in  all  the  subse- 
quent revisions  of  the  statutes.  Rev.  Stat.  chap. 
48,  1^  5  ;  Gen.  Stat.  chap.  67,  g  11  ;  Pub.  StaL 
chap.  111.  §  11. 

It  has  been  repeatedly  held  that  town  war- 
rants should  be  construed  liberally,  and  that  a 
meeting  might  legally  act  upon  any  subject  of 
which  the  warrant  gives  substantial  and  intel- 
ligent notice  to  the  voters.  Warrants  are  held 
sufficient  if  they  indicate  with  substantial  cer- 
tainty the  nature  of  the  business  to  be  acted  oo. 
Haven  v.  Lovt^,  6  Met.  86;  Wood  v.  JfaeU.  180 
Mass.  370;  Matthews  v.  WetOorough,  181  Mass. 
521.. 

We  think  that  the  same  rule  should  be  ap> 
plied  to  notifications  of  the  meetings  of  prnvi- 
eton  of  common  and  undivided  luids.  lli^ 
must  state  the  affairs  or  business  wb^  is  to 
come  before  the  meeting.  Prom  the  nature  of 
the  case,  they  must  be  general,  and  cannot  state 
in  detail  the  action  which  the  proprietors  may 
take  upon  the  subject  expressed  in  them.  In 
the  case  before  us  the  proprietors  were  notified 
that  the  meeting  was  "  to  act  upon  the  petition 
of  Henry  Coffin  for  land  to  be  set  off  to  him 
near  Siascons^"  The  notification  doea  not 
purport  to  give  the  boundaries  of  the  land  which 
It  is  proposed  to  convey  to  Coffin.  It  Is  a  gen- 
eral notice  of  the  affair  or  business  which  u  to 
come  before  the  meeting,  and  the  details  of  ac- 
tion and  the  boundaries  of  the  land  are  neces- 
sarily left  to  be  decided  by  the  meeting.  Thm 
is  nothing  in  the  case  to  show  Siasconset  has 
any  legally  defined  boundary.  It  is  a  part  of 
Nantucket,  and  there  is  no  certain  ascertained 
line  which  separates  it  from  the  lands  southerir 
of  it,  and  between  it  and  the  ocean.  It  aeem 
to  118  that  the  ruling  was  based  upon  too  narrow 
a  construction  of  the  call ;  and  that  the  grant 
to  Coffin  which  the  meeting  made  was  fairly 
within  the  scope  of  the  business  of  which  the 
proprietors  were  notified  by  the  warrant  or  ctlL 

Exc^ont  tuttained. 


Margaret  MURPHY 

p. 

Frederick  D.  QALLUPB. 

1.  The  interest  ef  a  mertiraBee  in  per- 
sontU  property  mortgaged  to  him  Is  not 
subject  to  attfcchmwit. 

2.  The  mortsaffor'a  latareat  is  Uable  to 
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jbttiteliment  if  the  attaching  creditor 
pays  the  mortgagee  the  amount  for 
which  the  property  is  liable  to  him  with- 
in ten  days  after  the  demand.  If  this 
gum  is  not  paid  or  tendered,  the  attach- 
ment is  dissolved. 
3.  A  plaintiff  cannot,  byjoinlntrtbemort- 
«&gor  ud  a&ortgMrea  as  defendants 
ttk  a  siiit  upon  a  loint  debt,  enlarge  the 
statutes  of  attaofuuents  and  make  the 
interest  of  the  mortgagee  attachable. 

(BrWol  -Filed  November  SS,  18B8.} 

OK  defendant's  exceptions.  Overruled. 
Action  of  tort  by  Margaret  Murphy  for  the 
conversion  of  machinery,  tools,  and  goods.  The 
defendant,  who  is  a  deputy  marshal  of  the 
United  States,  justified  the  taking,  on  the 
ground  that  he  attached  and  held  the  machin- 
ery, tools,  and  goods  on  a  writ  against  Daniel 
H.  Murphy,  Dennis  1.  Murphy,  and  Patrick  E. 
Burke,  copartners,  and  the  plaintiff,  all  defend- 
ants In  an  action  of  tort  for  Infringing  a  pa- 
tCTit  right  Said  Dennis,  Daniel,  and  Burke,  as 
copartners,  carried  on  the  business  of  manufac- 
turing jewelry  at  North  Attleboro.  On  Sep- 
tember ai.  1885,  they  mortKaged  said  machin- 
ery, tools,  and  goods  to  said  Margaret  Murphy 
to  secure  notes  payable  on  demand.  At  the  time 
of  said  attachment,  the  mortgagee  had  not  fore- 
closed said  mortgage  nor  taken  posses^n  of 
said  property;  but  the  same  was  in  the  posses- 
sion of  the  mortgagors.  On  December  28,  1885, 
the  plaintiff  made  a  demand  in  writing  on  the 
defendant,  settingforth  the  amount  of  herclaim; 
the  defendant  surrendered  to  the  plaintiff  no 
portion  of  said  property,  nor  paid  nor  tendered 
any  part  of  the  sum  claimed,  within  ten  days 
after  said  demand.  At  the  trial  in  the  superior 
court  before  Thompson,  J.,  without  a  juiy,  the 
defendant  offered  no  evidence  ;  but,  upon  the 
evidence,  asked  the  court  to  rule  that  the  de- 
fendant bad  the  right  to  attach  the  eoods  as  he 
did,  and  to  hold  them  by  virtue  of  said  attach- 
ment. The  court  declined,  so  to  rule.found  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 
Mr.  B.  Wadlcdgh.  for  defendant. 
Mmrt,  H.  J.  Alter  and  Chester  A. 
Reed,  for  plaintiff : 

The  defendant  could  not  attach  the  interest 
of  the  mortgagors  in  the  property,  except  in  the 
manner  provided  by  Pub.  Stat.  chap.  161,  §  74 
a  mq. 

Badlam  v.  Tucker,  1  Pick.  889,  899;  Prout 
V.  Boot.  116  Mass.  410;  Sherman  v.  Datia,  187 
Mass.  182. 

The  plaintiff  may  proceed  uninst  the  officer 
either  in  an  action  on  the  case  (.^brflei  v.  Parker, 
16  Pick.  462)  or  in  trover. 

Alden  v.  Lineoin,  18  Met.  304. 

Although  the  attachment  was  made  upon  a 
process  issued  from  a  federal  court,  it  was  dis- 
solved by  the  notioe  in  like  manner  as  if  Issued 
from  the  state  court. 

U.  S.  Rev.  Stat,  g  916;  Mather  t.  Neabit.  18 
Fed.  Rep.  878. 

If  the  statutes  of  Massachusetts  do  not  apply, 
then  the  marshal  had  no  right  to  attach  the 
property  at  all^  and  no  notice  was  necessary. 

Mow  V.  F'reeman,  14  Oray,  S06,  678. 

Though  It  was  settled  in  Foreman  v.  Horn, 
24  How.  430(66U.8.bk.l6L.ed.74^.thatre- 


plevln  could  not  be  maintained  against  a  mar- 
shal in  the  state  court,  to  recover  possession  of 
property  attached  under  federal  process,  it  is 
equally  well  settled  that  trespass  may  be  main- 
tained ai^ainst  him  in  any  court  for  a  wrongful 
attachment. 

Bvek  V.  Colbath,  3  Wall.  884  (70  U.  8.  bk.  18, 
L.  ed.  357);  Omll  v.  Heyvuin,  111  U.  8.  179 
(Bk.  28,  L.  ed.  890). 

The  plaintiff's  interest  as  mortgagee  was  not 
subject  to  attachment  in  any  manner. 

jWt  V.  Boot,  116  Mass.  410. 

The  mortgagee  must  follow  the  statute  if  she 
wants  her  remedv.  She  cannot  exercise  other 
legal  rights  whico  would  obstruct  the  statute. 
Nor  can  she  be  deprived  of  her  rights  by  wrongs 
fully  joiniog  her  as  a  defendant  m  the  suit. 

Wing  V.  bUhop,  9  Gray,  228;  Granger  v.  Ed- 
loag,  8  Gray,  490;  SuUitan  v.  LarrA,  110  Mass. 
167. 

Morton,  Ch.  J,,  delivered  the  opinion  of  the 
court : 

It  is  settled  in  this  Commonwealth  that  the 
interest  of  a  mortgagee  In  personal  property 
mortgaged  to  him  is  not  subject  to  attachment. 
Prout  V.  Boot,  110  Mass.  410. 

Bv  our  statutes,  the  mortgagor's  interest  is 
liable  to  be  attached  and  taken  on  execution,  if 
the  attaching  creditor  pays  the  mortgagee  the 
amount  for  which  the  property  is  liable  to  him 
within  ten  days  after  one  demand.  Pah.  Stat, 
chap.  161,  ^  74. 

If  this  sum  is  not  ptdd  or  tendered,  the  attach- 
ment Is  dissolved.   Pub.  Stat.  chap.  161,  76. 

The  interest  of  the  mortgagor  and  of  the 
mortgagee  in  the  mortgaged  propertv  are  not 
joint,  like  the  interest  of  partners ;  tney  have 
separate  and  adverse  Interests;  and  a  plaintiff 
cannot,  by  joining  them  as  defendants  in  a  suit 
upon  a  joint  debt,  enlarge  the  statutes  of  at- 
tachments and  make  the  interest  of  the  mort- 
gagee attachable.  In  the  case  at  bar  It  follows 
that  the  attachment  made  by  the  defendant  was 
a  valid  attachment  of  the  interest  of  the  mort- 
gagors only.  As  the  defendant,  upon  due  de- 
mand being  mode,  failed  to  pay  or  tender  the 
debt  due  the  mortgagee  and  secured  by  the 
mortgage,  bis  attachment  was  dissolved  ;  and 
the  mortgagee  is  entitled  to  maintain  this  action. 

Exeeptiont  overruled. 


COMMONWEALTH  of  Massachusetts, 
«. 

WilUam  N.  ALDEN. 

1.  It  is  the  duty  of  the  board  of  health 
of  a  town  to  examine  into  all  nnlHuteu 
within  ite  town,  and  it  may  order  the 
owner  or  occupant  of  any  premises  on 
which  a  nuisance  exists  to  remove  it, 
after  notice. 

S.  Such  orders  and  notices  may  be 
served  by  any  person  competent  to 
serve  notices  in  a  civil  suit,  and  may  be 
served  by  one  of  the  board  of  health. 

3.  The  direction  in  the  order  and  notice, 
*'  to  abate  the  said  nuisance  on  your 
estate  within  forty-eight  hours  from  the 
service  thereof,"  is  sufflcieut;  and  a 
further  direction  as  to  the  manner  of 
abating  itdoes  not  render  the  ordervoid. 
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4.  An  a^nt  appointed  to  make  sanitary 
inapectiona  may  institute  a  complaint 
for  a  naisance. 

5.  When  the  r«eord  of  the  board  does 
not  show  that  the  complaint  was 
made  by  the  proper  person,  it  may  be 
amended. 

(Briatol  FUed  Norember  23. 1888.) 

ON  defendant'fl  exceptions.  OterruUd. 
Complaint  to  recover  a  forfeiture  under 
Pub.  Stat.  chap.  80,  %  31. 

Tbe  facts  and  questions  raised  are  set  out  in 
the  opinion. 
Mt.  F.  a.  Hilliken,  for  defendant: 
A  forfeiture  may  be  recovered  by  a  civil  ac- 
tion, or  by  complaint  or  indictment. 
Pub.  Stat  chap.  161.  §11;  chap.  317,  §3. 
I,  It  is  necessary  that  the  order  of  the  board 
of  health  should  be  served  on  the  owner  or  oc- 
cupant of  the  premises  by  some  person  ct>mpe- 
tent  to  serve  a  notice  in  a  civil  suit  (chap.  80, 
g  33);  that  is,  as  we  contend,  by  some  disin- 
terested person. 

Shenlls,  their  deputies,  and.  under  certain 
conditions,  constables,  are  authorized  to  serve 
process  and  notices. 

Pub.  Stat.  chap.  25,       16,  17;  chap.  37, 
%\VietBeq.;  chap.  160,  §5. 

Witnesses  can  only  be  summoned  by  an 
officer  qualified  to  serve  a  civil  process,  or  by 
a  disinterested  person. 
Pub  Stat.  chap.  169,  §  2. 
That  interest  is  a  disqualification  has  been 
repeatedly  held  by  this  court. 

Jim^ehants  Bank  v.  Cook,  4  Hck.  405;  Sigour- 
wsyv.  BtUm,  21  Pick.  101;  Qa^  v.  Minot,  8 
Cush.  852;  Bacon,  Appellant,  7  Gray,  891;  Hall 
V.  Thayer,  105  Mass.  219;  Tolland  v.  County 
Comra.  13  Gray,  12;  Taylor  v.  County  Comrs. 
106  Mass.  235;  Daa$  v.  Allen.  11  Pick.  466; 
Woleott  v.  My,  3  Allen,  888;  McGough  v.  Wel- 
lington,  6  Allen,  5()5;  Fwe  v.  Sateen,  10  Pick. 
276;  Strong  v.  Htroiig,  9  Cush.  560;  Judd  v, 
TVyon,  131  Mass.  345;  McGregor  v,  Ch'ane,9d 
Mass.  580;  Carlisle  v.  Weston,  21  Pick.  535. 

By  Rev.  Stat.  chap.  14,  §  97,  the  coroner  was 
the  proper  person  to  serve  process  where  the 
sheriff  WHS  a  party  or  interested  in  the  case.  A 
special  sheriff  pertorms  this  service  now  under 
Pub.  Stat.  chap.  35,  ^  4. 

Pub.  Stat.  chap.  160,  g  18,  provIdeB  that  "no 
person  diall  be  dlsqiudified  from  acting  as 
judge,  magistrate,  appraiser,  or  officer  of  any 
kind,  in  a  suit  or  proceeding  tn  which  a  city  or 
town  is  interested,  by  reason  of  his  interest  as 
an  inhabitant  thereof." 

By  Pub.  Stat.  chap.  159,  §  45,  sheriffs,  dep- 
uties and  constables  are  prohibited,  under 
penalty,  from  taking  part  in  civil  proceedings. 

It  is  evident,  therefbre,  tram  a  consideration 
of  the  above  statutes  and  decisions,  that  "by 
any  person  competent  to  serve  a  notice  in  a 
civil  suit,"  is  meant  thatthepeison  making  the 
service  must  be  disinterested. 

Mr.  Reccord,  who  served  tbe  notice  in  this 
case,  was  not  disinterested. 

The  constable  who  served  tbe  notice  was  not 
disinterested;  he  was  a  member  of  the  board 
of  health  which  issued  the  notice,  and  was  en- 
titled to  compensation.  He  was  also  entitled 
to  fees  for  his  services  as  constable,  which  he 
charged  and  collected.  I 
S8i 
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In  Wetton  v.  CkntltM,  1  Wm.  Bl.  606,  tbe 
court  set  aside  the  proceedings  as  irregular,  be- 
cause the  sheriff,  who  was  the  plainmE  in  the 

suit,  had  himself  served  the  lat%tal. 

"  If  the  sheriff  who  returns  the  jury  many 
the  daughter  of  either  parly,  or«  eonverto,  this 
is  a  principal  challenge." 

Co.  Litt.  156  a.  bee  also  Bac.  Abr.  Juria 
E;  Sheriff^. 

II.  The  order  of  tbe  board  of  health  was 
void. 

Watuppa  Smrroir  v.  Madxtaie,  182  Mas8.71. 

III.  By  Pub.  Stat.  chap.  80,  g  81,  fines  and 
forfeitures  incurred  under  tbe  laws  relating  to 
health  enure  to  the  use  of  the  town. 

By  Pub.  Stat.  chap.  37,  §  106,  the  town 
treasurer,  in  hisown  name  and  official  capacity, 
shall  prosecute  for  all  fines  and  forfeitures 
which  enure  to  his  town  when  no  other  provi- 
sion is  specially  made. 

By  Stat.  1879,  chap.  75  (Pub.  Stat.  chap.  80, 
§  16),  any  agent  of  the  board  of  health  ap- 
pointed to  make  sanitary  inspections,  as  well  as 
the  persons  now  authorized  by  law,  may  make 
complaints  in  cases  of  violation  of  health  laws. 

The  statutes  having  pointed  out  a  particular 
mode  of  prosecution,  tnat  mode'  alone  can  be 
pursued;  and  the  power  to  collect  such  thiesand 
forfeitures  is  therefore  vested  exclusively  in 
the  town  treasurer  and  tbe  agent  duly  appmnt- 
ed  to  make  such  sanitary  inspections. 

Coinmonwealth  v,  Howes,  15  Pick.  381;  Gm- 
monwealth  Y.Faiiey, 5  Cush.  40B',  Commonueattk 
V.  Smiih.  Ill  Mass.  407. 

It  was  essential  to  the  jurisdiction  of  the 
court  that  the  authority  to  make  the  complaint 
in  this  case  should  appear  on  the  face  of  the 
papers. 

Commonwealth  v.  Fay,  126  Mass.  385;  ^Mer 
V.  McGirr,  1  Grav,  1.  44. 

It  should  have  been  alleged  in  the  complaint 
that  tbe  complainant  was  such  treasurer  or 
agent,  and  *'  evidence  aliunde  that  the  pentm 
assuming  the  authority  in  the  premises  bad  such 
authority  by  virtue  of  an  official  chanctet^ 
which  the  papers  did  not  disclose  was  incom- 
petent. 

Commonwealth  v.  Fay,  supra. 
Hence  the  amended  record  of  the  board  was 
not  admissible  in  evidence;  the  complaint  does 
not  show  any  authority  in  the  complainant  to 
prosecute:  the  court  had  no  jmisdiction;  and 
the  complaint  should  have  beai  dismissed. 

Commonwealth  v.  Fahey;  Vommonwe<Uth  v. 
Smith;  Commrnitoealth  v.  Fay,  supra. 

Mr.  EdgKT  J.  Shermaot  Atty-Qtn.,  for 
the  Commonwealth: 

By  Pub.  Stat.  chap.  37,  g  116.  conriables  may 
serve  writs  and  processes  although  their  town 
or  parish  "  is  a  party  or  interested."  The  con- 
stable cannot  be  said  to  be  a  party  or  interested 
in  the  legal  sense.  The  suit  was  in  the  name 
of  the  Commonwealth;  he  was  a  ministmal 
officer  in  all  of  his  positions.  The  court  prop- 
erly allowed  the  notice. 

Merc/iantt  Bank  v.  Cook,  4  Pick.  406. 
It  was  next  objected  that  the  noti<M  was  un- 
authorized by  the  statutes,  inasmuch  as  in  it 
the  board  bad  described  the  method  of  abating 
the  nuisance.  The  objection  is  unsound  in  liw, 
and  further,  the  point  was  properly  fwvend  In 
the  instruction  of  the  presicung  Judge. 
I    8akm  v.  Ba^em  B.  S,  Co.  98  Mass.  48t 
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The  defendant  then  objected  to  the  record  of 
the  board  of  health,  offered  in  evidence  by  the 
icovemment,  upon  the  ground  that  it  had  been 
amended  on  the  day  of  the  trial.  Such  amend- 
ment was  allowable,  it  being  Id  accordance  with 
the  facts,  and  waa  clearly  permissible  within 
the  discretion  of  the  court. 

Q-raee  v.  Neirion  Board  of  Health,  185  Mass 
49B;  Ford  t.  Ford,  104  Mam.  20fl;  jTihdb.  of 
GUmeeaer  v.  County  ComTB.  U6  Maw.  67&. 

The  objection  to  the  authority  of  the  com- 
plainant to  make  thecomplaint,uF>OD  the  ground 
that  it  should  have  been  made  by  the  treasurer 
of  the  town,  since  the  pienalty  enured  to  the 
uae  of  the  town,  was  properly  overruled.  The 
legal  rightof  recovery  is  in  the  Commonwealth, 
though  the  penalty  mar  go  to  the  use  of  others. 

OoBmm  v.  Sueet,  1  Met.  286;  Pub.  Stat  chap. 
80. 1^17:  chap.  27.  §106. 

"Reasonable  certainty  is  undoubtedly  re- 
quired in  the  proceedings  of  a  board  of  this 
charBCl«r,  as  well  as  sulwlantial  compliance 
with  the  statute:  but  techoical  exactness  can- 
not be  expected,  and  ought  not  to  be  required." 

&raee  v.  Newton  Board  of  SecUth,  185  Mass. 
496. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  the  duty  of  the  board  of  health  of  a  town 
to  examine  into  all  nuisances,  sources  of  fiitb, 
and  causes  of  sickness  within  its  towns;  and  it 
has  authority  to  oi^er  the  owner  or  occupant 
of  any  premises  on  which  the  same  exists  to  re- 
move them,  after  notice  served  upon  such 
owner  or  occupant.  The  statute  provides  that 
such  order  shall  be  In  writing  and  may  be 
"served  by  anv  person,  competent  to  serve 
a  notice  in  ft  civil  suit"  Pub.  SUt.  chap.  80, 
18-22. 

It  is  not  necessary  that  these  notices  should 
be  served  by  an  officer,  though  he  may  prop- 
erly do  so.  Notices  in  civil  suits  may  often 
be  served  by  interested  putles;  but  in  the  case 
before  ua,  the  constable  who  served  the  notices 
was  not  an  interested  person,  and  bis  service  is 
not  vitiated  because  he  was  one  of  the  board  of 
health. 

The  defendant  contends  that  the  order  and 
notice  were  void  because  they  directed  him  to 
remove  his  hogs  inside  the  limits  of  the  village. 
It  may  be  that  the  board  of  health  would  not 
have  we  power  to  limit  the  defendant  to  the 
removal  of  his  hogs  outside  the  limits  of  the 
village  as  the  only  mode  of  abating  the  nui- 
sance; but  it  did  not  attempt  to  do  this.  The 
order  and  notice  contained  a  sufficient  direction 
to  the  defendant  "to  abate  the  mid  nuisance 
on  your  estate  •  •  •  within  forty-eight  hours 
from  the  service  hereof."  This  is  a  good  order 
which  the  defendant  refused  to  obey;  and  we 
do  not  think  that  it  is  rendered  void  by  the  ad- 
dition of  the  further  direction  to  remove  the 
hogs.  The  defendant  could  have  protected  him- 
seliby  abating  the  nuisance  in  any  effective  way. 

The  defendant  further  contends  that  the  com- 
plaint could  not  be  maintained,  because  it 
should  have  been  made  by  the  town  treasurer; 
and  also  because  it  does  not  allege  that  it  is 
made  by  the  complainant  as  agent  of  the  board 
of  health. 

The  statute  expressly  provides  that  "an  agent 
appointed  to  make  sanitary  inspections  may 
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make  complaint  in  cases  of  violation  of  any 
law,  ordinance,  or  by-law  relating  to  tiie public 
health  in  a  city  or  town."  Pub.  Stat.  chap.  80, 
§16. 

It  was  shown  that  Reccord.  the  complainant, 
was  duly  appointed  as  such  agent,  the  right  of 
the  board  of  health  toamend  its  records  to  make 
them  conform  to  the  truth  being  too  clear  to 
require  any  discussion.  As  such  agent,  he  had 
the  right  to  institute  this  complaint.  While  it 
is  true,  as  a  general  rule,  that  the  record  of 
an  inferior  court  must  show  all  the  facts  neces- 
sary to  give  it  jurisdiction,  yet  we  think  that 
the  omission  to  allege  that  Reccord  was  an  agent 
of  the  boai-d  of  h^th,  be  being  in  fact  such 
agent,  was,  at  most,  a  formal  defect,  which  the 
defendant  could  only  avail  himself  of  by  a  mo- 
tion to  qna^.   Pub.  Stat.  chap.  214,  §25. 

Sxceptiona  oeerruted. 


COMMONWEALTH  of  Massachusetts 
Samuel  P.  LEE. 

1.  On  the  trial  of  an  IndieteMnt  for  po- 
lymny,  evidence  of  lewd  conduct  of  the 
alleffed  first  wife  is  not  admissible  to 
conuadict  her  testimony  to  a  marriage. 

3.  Evidence  that  she  was  In  company 
with  a  lewd  woman  at  a  time  when 
she  declared  her  independence  of  her  al- 
leged husband  is  admissible,  as  incon- 
sistent with  her  testimony  that  she  was 
married  to  him. 

(Bristol  Filed  Xovember  24, 1866.) 

ON  defendant's  exceptious.  Suatained. 
Indictment  forpolygamy,  charging  that  the 
defendant  Samuel  P.  hee,  on  August  10, 1886, 
at  Attieborough,  in  the  county  of  Bristol,  fdo- 
niouBly  and  unlawfully  did  marry  and  take  to 
wife  one  Nettie  I.  Rollins,  the  said  Lee  being 
then  and  there  n  married  man  and  the  lawf  m 
husband  of  one  Clara  B.'  Power,  to  whom  he 
was  married  November  8,  1881,  and  who  was 
then  living.  At  the  trial  in  the  superior  court, 
before  Thompson,  •/.,  to  prove  the  fact  of  mar- 
riage in  New  York  November  8, 1881,  as  al- 
le^d,  the  government  produced  as  a  witness 
Clara  B  Lec,  the  alle,ged  wife,  who  testified 
that  she  and  the  defendant  left  Attieborough 
on  Novemijer  7,  1881,  and  went  by  rail  to  Bos- 
ton; that,  late  in  the  evening,  they  took  the 
cars  from  Boston,  and,  going  through  Provi- 
dence, arrived  at  New  York  in  the  morning, 
and  went  to  a  clergyman  and  were  lawful^ 
married;  that  they  nonained  there  until  about 
noon  on  the  same  da^,  when  they  returned  to 
Boston  and  boarded  m  that  citv  and  in  Attie- 
borough, living  together  as  husband  and  wife, 
and  reputed  to  be  such  until  June  16,  1886, 
when  she  left  him.  The  defendant,  as  a  wit- 
ness, denied  that  they  ever  went  to  New  York, 
or  that  any  marriage  waa  ever  solemnized. 

The  principal  issue  vras  whether  the  parties 
were  married  in  New  York,  as  testified  to  by 
Clara.  To  rebut  her  evidence,  the  defendant 
put  in  evidence  several  declarations  made  by 
her.  Evidence  was  put  in  that,  after  the 
alleged  marriage,  upon  being  remonstrated  with 
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for  supposed  immodest  or  improper  conduct 
in  Roiog  to  ride  and  being  out  late  at  night 
witn  other  men  than  her  husband,  she  had  said: 
"I  have  aright  to  doas  I  please."  The  brother 
of  the  defendant  asked  her  if  she  thought  her 
conduct  was  becoming  a  married  voman?  She 
ansivered:  "  I  have  a  right  to  do  as  I  please; 
you  cannot  prove  our  marriage." 

A  sister  of  the  defendaot  testified  that  the  de- 
fendant and  the  said  Clara  lived  together  in  the 
same  bouse  with  her  during  the  spring  of  188S; 
that  said  Clara  was  in  the  habit  of  bdni; 
out  late  nights:  that  about  one  o'clock  in  the 
morning  of  Sunday,  April  30,  she  heard  voices 
near  the  house;  that  she  raised  the  window  and 
saw  Clara  walking  and  talking  with  a  man 
named  Titus,  and  another  woman  accompany- 
ing them;  that  she  called  to  her  and  said: 
"Clara,  come  back  into  the  house  where  you 
belong;"  that  she  answered:  "I  will  not.  I 
have  a  right  to  do  as  I  have  a  mind  to;"  that 
she  went  away  with  this  man  and  woman  and 
did  not  return  during  the  night. 

The  defendant's  counsel  then  asked  her,  the 
sister,  what  was  the  character  or  reputation  of 
the  woman  who  was  with  her  and  Titus.  This 
was  objected  to.  Defendant's  counsel  stated 
that  he  offered  the  evidence  in  connection  with 
the  conversation,  as  tending  to  show  that  she 
did  not  consider  herself  under  marital  obliga- 
tions; and  in  that  view  he  proposed  to  show 
that  herassociate  then  was  a  lewd  woman.  The 
evidence  was  excluded  by  the  court,  as  also 
evidence  offered  by  defencuiQt  tending  to  show 
that  said  Clara  then  aud  at  other  times  diuing 
said  cohabitation  associated  with  lewd  persons. 
A  verdict  of  guilty  was  returned,  and  the  de- 
fendant alleged  exceptions. 

Measr$.  George  A.  Adams  and  J.  Brown, 
for  defendant: 

The  rule  of  law  is  substantially  that  a  dec- 
laration derives  importance  as  forming  a  part 
of  the  transaction  itself,  aod  is  included  in 
the  surrounding  circumstances,  which  may  al- 
ways be  given  m  evidence  to  the  jury.  The  sur- 
rounding; circumstances  give  character  to  a 
declaration,  and  rieeveraa. 

Lundv.  Tyng^)orouQh,  9  Cush.  41-45;  Hayveg 
v.  Rutter,  34  Pick.  248;  Shennnn  v.  Wilder  106 
Mass.  538;  Vommmwealth  v.  Ilackett,  2  Allen, 
140;  Same  v.  Bowe,  105  Mass.  591;  Johnaon  v. 
S/termn,  8  Gray,  374;  1  Greenl.  Ev.  108. 

If  the  brother  or  sister  had  seen  the  alleged 
first  wife  about  to  enter  a  house  on  a  cerbtin 
street,  expostulated  with  her,  and  she  made  sim- 
ilar declarations  and  remained  there,  further 
evidence  that  the  house  was  a  known  brothel 
or  a  house  of  assignation  would  be  legitimate 
to  give  a  meaning  to  the  words  spoken,  as  tend- 
ing to  show  that  she  then  claimea  that  ^e  was 
under  no  marital  obligations. 

Mr.  Edffar  J.  Sherman,  Miy-Qen.,  for 
the  Commonwealth: 

Thecharacterofthcassociatesof  the  first  wife 
of  the  defendant,  in  an  indictment  against  him 
for  polygamy,  cannot  be  material  upon  the  fact 
of  their  marriage.  Even  if  the  evidence  showed 
ttiat  her  associates  were  lewd  women,  it  would 
he  equally  immaterial  and  irrelevant  upon  the 
foot  of  their  marriage. 

Qemmv.  KimbaU,  98  Mass.  687;  Morritaey 
T.  Ingham,  111  Mass.  67. 
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Holmes,  J,,  delivered  the  opinion  of  the 

court: 

Evidence  of  lewd  conduct  of  the  alleged  first 
wife  was  not  admissible  to  contradict  her  testi- 
mony to  a  marriage  in  New  York.  Bui  evi- 
dence should  have  been  admitted  that  her  oom- 
panion  was  a  lewd  woman  at  the  time.  8be 
answered  the  defendant's  sister's  summons  to 
"  come  back  into  the  house  where  you  belong." 
The  answer,  "  I  will  not,  I  have  ri^ht  to  do 
as  I  have  a  mind  to,"  was  ambiguous  m  itaelf. 
It  might  have  had  any  one  of  various  sbadea  of 
meaning,  some  of  which  would  not,  and  some 
of  which  would,  be  inconsistent  with  her  being 
married  to  the  defendant.  For  instance,  it 
might  have  meant  only  a  declaration  of  inde- 
pendence as  against  the  defendant's  sister.  Od 
the  other  hand,  it  might  have  meant  a  denial  of 
duty  to  anyone  in  the  house,  including  her  al- 
leged husband.  If  she  had  been  in  the  com- 
puiy  of  a  doctor  and  a  sister  of  charity,  but(Hi 
an  errand  of  mercy,  it  might  he  construed  one 
way;  if  with  a  prostitute,  it  might  very  natu- 
rally be  construed  the  other. 

ExeepHoM  mittained. 


ElizabeOi  O'DAT,  by  Guardian, 

9. 

Edwin  F.  BOWEER,  Appt. 
(2W  Caaet.) 

1.  Where  lands  are  duly  sold  for  taxes 

lawftilly  assessed,  the  deed  given  by  the 
collector  in  accordance  witii  the  statutes, 
if  recorded  within  thirty  days,  conveys 
to  the  parchaser  a  good  title  to  the  lands, 
subject  to  the  right  of  redemption, 

3.  The  rigfht  of  redemption  is  an  interest 
in  land  which  mav  be  conveyed  or  de- 
vised, and  which  descends  in  the  same 
manner  as  other  real  property. 

8.  In  a  bill  to  redeem  from  a  tax  sale* 
brought  by  the  origimd  owner  of  ih» 
land,  all  persons  who  hold  an  intereetin 
the  land  under  snccessiTe  tax  sates  may 
properly  be  made  defendants. 

4.  But  where  no  objection  to  the  want  of 
proper  parties  has  been  taken  until 
after  an  appeal,  this  court  will  not,  of 
its  own  motion,  require  new  parties  un- 
less indispensable:  and  plaintiff's  right 
to  redeem  from  me  purchaser  at  one 
tax  sale  can  lie  determined  between 
them  without  additional  parties. 

5.  The  plaintiff,  in  order  to  redeem,  nnist 
show  some  title  or  interest  in  the  land. 

6.  A  bill  to  redeem  must  be  filed  within 
five  years  of  the  sale,  and  this  UmitatioB 
is  imperative;  there  is  no  exception  in 
favor  of  infiutts. 

7.  The  statutes  give  the  right  to  redeem 
the  "estate  taken  or  sold,'*and  nota 
right  to  redeem  a  right  of  redemption. 

8.  The  person  who  holds  the  estate  under 
a  tax  sale  is  an  indispensable  parfej  to 
a  bill  to  redeem. 

(Suffolk  ^FUed  November  SM88B.> 
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APPEALS  fromdecrees  of  the  Superior  Court 
in  favor  of  plaintiff  in  suits  in  equity  to  re- 
deem land  from  tax  sales. 

The  facts  are  stated  la  the  opinion. 
Mr.  H.  H,  Winslow.  for  aflpellant: 
The  deed  given  by  the  collector  of  taxes  to 
J.  W.  French  "conveyed  an  estate  in  fee  sim- 
ple." 

Butler  V.  Stark,  139  Mass.  19,  and  cases 
cited. 

French  was  seised  of  the  land;  there  can  be 
but  one  actual  st- isin  of  an  estate;  seisin  follows 
the  title;  the  title  was  vested  in  French. 

The  right  to  revest  the  title  in  the  O'Day 
heirs,  by  lawful  redemption,  within  two  years 
of  Bide  (Pub.  Stat.  chap.  12,  §  49),  never  was 
used,  and  therefore  the  fee  never  has  been  in 
the  O'Day  heirs  or  plaintiff  since  Septembers, 
1880. 

Plaintiff  is  not  entitled  to  an  account.  "There 
IB  DO  OTiTity  between  tiie  parties  by  way  of  con- 
tract.*' 

Mitehfllv.  Green.  10  Met.  107. 

Infants' rights  are  determined. 

Hill  V.  Buii^iead,  20  Pick.  2;  Thomas  v. 
J^ris,  a  East.  Rep.  26;  Deioeyv.  Dtmatan,  126 
Mass.  3S7;  Reed  v.  Adams,  ^M\eu,  418. 

Equity  follows  the  law. 

Giadmn  v.  i-yeneJi,  112  Mass.  186. 

Mr.  H.  Dunluun.  for  appellee; 

The  only  question  before  this  court  seems  to 
he  whether  the  decree  conforms  to  the  alle^- 
tlons  and  prayer  of  the  bill,  no  report  of  the 
evidence  bavine  been  requested  at  the  hearing 
before  the  single  justice. 

Weld  V.  Walker,  130  Mass.  422 ;  Maaon  v. 
LetDit,  116  Mass.  834;  (yffare  t.  Downing,  180 
Mass.  16,  20;  Ch.  Rule  35,  136  Mass.  609;  Pub. 
Stat.  chap.  151,  §  28. 

"It  is  enou^  if,  underthe  pleadings,  it  is  pos- 
sible to  make  out  a  case  which  would  justify 

Ia*igi  v.  Chicago,  B.  db  Q.  R.  R.  Co.  129  Mass. 
46;  Stanlet/  v.  Stark.  115  Mass.  259. 

Though  the  decree  may  state  some  of  the  facts, 
it  does  not  necesaarilr  state  all. 

Ch.  Bule  37, 186  Mass.  610;  Mum  v.  Daly, 
117  Mass.  405. 

Ail  inferences  of  fact  must  be  presumed  to 
have  been  decided  against  the  appellant. 

Seanuimv.  Qibbs,  132  Mass.  240. 

The  findiDgs  of  fact  cannot  be  revised. 
Wiley  V.  Uoyt.  120  Mass.  166. 

Even  were  the  evidence  reported,  the  deci- 
sion of  the  single  justice  would  not  be  reversed, 
unless  clearly  erroneous. 

Rau  T.  Von  Zedliiz,  183  Mass.  164,  167;  ii^ 
V.  Reed,  114  Mass.  372;  Botton  Mvtic  Halt  Co. 
T.  Cm^,  129  Mass.  435. 

The  bill  wasi  filed  in  May,  1886,  and  the 

SlaintiS  claims  to  maintain  the  bill  under  Pub. 
tat  ch^.  12.  %  66.  which  reads:  "  In  all 
cases  of  ti^ng  or  sale  of  real  estate  for  the  pay- 
ment of  taxes,  the  supreme  judicial  court 
have  equity  powers  if  relief  is  soueht  within 
five  years  from  the  taking  or  sale."  This  statute 
is  the  same  as  the  Statute  of  1856,  chap.  239,  §  4. 
and  seems  not  intended  as  "a  mere  cstension 
of  the  time  of  redemption,  but  to  provide  for 
those  cases  in  which  the  facts,  as  exhibited,  ai- 
ford  equitable  consideration  inuperly  appeeding 
to  the  court." 
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Giadmn  v.  French,  113  Mass.  186;  Utteon  T. 
Wallace,  98  Mass.  44. 

In  this  case  the  father  had  died,  owning  two 
thirds  of  the  land,  before  the  two  years  had 
elapsed  within  which  he  might  have  redeemed 
under  Pub.  Stat.  chap.  12,  g  49,  and  according 
to  Mitchell  V.  Green,  10  Met.  100,  the  court  had 
no  right  to  relieve  after  the  expiration  of  two 
years,  but  §  66,  above  quoted,  has  given  the 
court  larger  powers,  and,  as  being  heir  of  her 
father,  the  plaintiff  is  therefore  a  party  com- 
ing within  the  statutes.  Section  49  clearly  states 
that  the  right  to  redeem  may  be  availed  of  by 
"heirs  or  assigns,"  and  ^  66,  which  gives  the 
court  larger  equity  powers,  would  seem  to  in- 
clude the  same  parties. 

Faxon  V.  Wallace,  98  Mass.  44;  Oladwin  v. 
French,  112  Mass.  186. 

The  defendant  bought  the  land  itself  subject 
to  the  right  of  redemption  by  William  O'Day, 
or  the  {daintiff ,  or  Ellis,  who  had  a  previous 
tax  title.   A  tax  on  real  estate  is  a  lien  only. 

Preston  v.  Boston,  12  Pick.  7,  13 ;  Bowe 
Boston,  7  Cusb.  273.  275. 

Another  question  raised  upon  the  pleadings 
is  the  want  of  tender,  but  in  equity  the  rule  has 
not  been  enforced  as  strictly  as  in  law.  as  to  a 
previous  tender. 

2  Desty,  Tax.  p.  888. 

In  this  State  a  bill  was  maintained  without  a 
previous  tender. 

Simonds  v.  Toione,  4  Gray,  608. 

Also  a  refusal  to  account  would  seem  asuffl- 
cient  excuse  for  failure  to  tender. 

And  a  minor  is  not  obliged  to  make  a  tender 
or  to  put  the  other  party  in  statu  quo. 

Chattdier  v.  Simmons,  97  Mass.  608,  614; 
Baker  v.  fitone,  186  Mass.  405;  WnUh  v.  Young, 
110  Mass.  399;  BartUtt  v.  Brake.  100  Mass.  174. 

5th.  Another  question  is  presented  in  this 
case,  though  perhaps  rendered  unnecessary  by 
reason  of  this  case  falling  within  Pub.  Stat, 
chap.  12,  G6,  but  which  the  plaintiff  claims ; 
namely,  that  being  a  minor  she  has  a  right  to  re- 
deem. "Inall  cases  of  infants,  a  court  m  equity 
has  jurisdiction." 

Story,  Eg.  Jur.      1333, 1334, 1337,  1841. 

Infancy  is  a  personal  privilege  which  cannot 
be  taken  away  nor  waived  even  by  a  guardian. 

Pub,  Stat,  chap.  139,  §  29,  80 ;  Oliver  v. 
IlouiUet.  13  Mass.  237.  240;  Chandler  v.  Sim- 
mons, 97  Mass.  508,  511. 

And  in  cose  of  a  deed  from  an  infant,  such 
infant  may,  b^  entry  within  age  or  after,  reserve 
the  title  in  hunself . 

Worcester  t.  Eaton,  18  Mass.  871, 875;  Chan- 
dler T.  SimmoTit,  97  Mass.  508,  511,  and  cases 
cited. 

Second  Case. 

The  other  question  in  this  case  is  whether 
the  plaintiff  has  a  right  to  redeemfrom  this  de- 
fendant, the  property  being  sold  to  one  Con- 
ners  by  the  guardian,  and  an  agreement  for 
reconveyance  being  entered  into  with  the  pur- 
chaser. Anyone  having  an  interest  in  an  estate 
may  redeemfrom  a  tax  sale  (2  Desty ,Tax.  ^  734), 
and  an  interest  arising  from  an  agreement  is 
sufficient  {Boyers  t.  Rutgers,  11  Gray,  410). 

Field,  •/.,  deUvered  the  oj^nicm  of  the  court: 
These  are  appeals  from  final  decrees  in  two 
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suits  in  equity,  heard  upon  issue  joined,  and 
evidence.  The  evidence  is  not  reported;  and 
the  only  questions  before  us  are  whether  the 
decree  in  each  suit  is  warranted  by  the  frame  of 
the  bill  and  is  contiistent  with  the  facte  found 
and  recited  in  the  decree.  The  first  suit  was 
brought  on  May  26, 188.5,  by  Elizabeth  O'Day. 
a  minor,  who  sues  by  her  guardian.  John  W. 
McDonald,  against  Edwin  F.  Bowker,  to  re- 
de^ a  lot  of  land  from  tax  sales  and  convey- 
aocea  made  to  the  defendant  in  1681  and  1882, 
for  the  payment  of  taxes  assessed  in  1680  and 
1881.  The  second  suit  was  brought  on  Decem- 
ber 5,  1885,  by  the  same  plaintiff,  against  Sarah 
B.  Bowker,  to  redeem  the  sune  lot  of  land  from 
a  tax  Bale  and  conveyance  made  to  the  defend- 
ant in  1888,  for  the  payment  of  a  tax  assessed 
in  1862. 

The  final  decree  entered  in  the  second  suit  is 
as  follows:  "This  cause  come  on  to  be  heard  ata 
sitting  of  the  court  December  22, 18S5,  upon  its 
merits,  and,  it  appearing  that  the  parties  to  said 
cause  were  all  before  said  court,  evidence  was 
tbeo  and  there  heard  and  duly  con^dered  by 
the  court,  after  argument  by  counsel ;  and  there- 
upon the  following  facts  were  found  and  de- 
termined upon  by  the  court,  to  wit:  that  one 
Mar^ret  O'Day  died  November  39,  a.  d.  1871, 
owning  the  real  estate  described  in  the  plain- 
tiff's bill  in  fee  simple;  that  she  left  surviving, 
as  her  heirs  at  law,  three  children,  Mary,  Cath- 
erine, and  Elizabeth  O'Day,  and  also  a  husband. 
William  O'Day;  that  the  said  Elizabeth  O'Dar 
is  still  a  minor  and  is  the  plaintiff,  bringing  thu 
bill  by  her  guardian,  John  W.  McDonald;  that 
William  O'Day  was  appointed  guardian  of  his 
thr^  children  aforesaid  March  25,  1872,  and 
continued  guardian  of  Mary  and  Catherine 
until  their  death,  and  of  tbe  survivivor,  to  wit, 
the  plaintiff,  until  his  own  death,  Fcbruarv  11, 
1888;  that  said  Mary  O'Day  died  November  27, 
1877,  and  said  Catherine,  February  21,  1880. 
In  A.  D.  1879,  the  estate  described  in  the  plain- 
tiff's bill  was  duly  assessed  to  the  heirs  of  Mar- 
garet O'Day,  and  was  duly  sold  for  unpaid 
taxes  and  conveyed  to  one  J.  W.  French,  by  a 
deed  of  the  collector  of  taxes  of  the  city  of 
Boston,  September  8, 1880,  and  by  said  French 
conveyed  to  one  Thomas  Ellis,  September  4, 

1880.  The  tax  of  1880  was  duly  assessed  to  the 
heirs  of  Margaret  O'Day,  and  the  said  estate, 
being  the  estate  described  in  tbe  plaintiff's  bill, 
was  duly  sold,  for  nonpayment  thereof,  to  Ed- 
win F.  Bowker,  by  a  deed  of  the  collector  of 
taxes  of  the  city  of  Boston,  September  4,  a.  d. 

1881.  The  tax  of  a.  d.  1881  was  duly  assessed 
to  Thomas  Ellia,  and  said  estate  was  duly  sold, 
for  nonpayment  thereof,  to  Edwin  F.  Bowker 
by  a  deed  of  the  collector  of  taxes  of  the  citv 
of  Boston.  September  6,  1882.  The  tax  of  1882 
was  duly  assessed  to  Edwin  F.  Bowker,  and 
said  estate  was  duly  sold  for  nonpayment  thereof 
to  Sarah  B.  Bowker,  the  defendant,  by  deed  of 
the  collector  of  taxes  for  the  city  of  Boston, 
September  5, 1863;  that  the  tax  sale  of  Septem- 
ber 5,  1863,  is  the  .sale  set  forth  in  the  plaintiff's 
bill,  from  which  the  plaintiff  claims  redemp- 
tion. The  plaintiff  had  no  guardian  from  the 
death  of  her  father,  William  O'Day,  February 
11,  1883,  to  tbe  appointment  of  John  W.  Mc- 
Donald, March  29,1665;  that  the  plaintiff's  bill 
was  filed  December  5, 1885;  that  on  the  death  of 
his  wife,  Margaret  O'Day,  William  O'Day  had 
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bis  curtesy  in  said  estate  until  his  death,  and,  by 
death  of  his  daughter  Mary,  in  1877,  inherited 
ber  third  of  the  estate.  At  the  time  of  the  as- 
sessment of  thetnx  of  1879,  for  which  the  estate 
was  sold  to  EUis,  be  and  his  surviving  daughter 
owned  each  a  third  of  the  estate,  be  being  guar- 
dian of  the  survivors.  When  the  tax  oi  A.  i>. 
1880  was  assessed,  by  the  death  of  his  daughter 
Catherine,  William  O'Day  had  become  owner 
of  another  tliird  estate;  that  said  William  O'Day 
had  thus  become  owner  of  two  thirds  of  the 
estate  described  in  plaintiff's  hill,  and  was 
guardian  of  pliiintiff;  and  Thomas  Ellis  held, 
under  his  deed  dated  September  4,  1880,  all  the 
estate  conveyed  to  Ftench  September  3,  1880, 
when  the  estate  was  sold  to  Edwin  F.  Bowker 
September  4, 1881 ,  and  September  6, 1682;  that 
when  the  estate  was  sold  to  Sarah  B.  Bowker, 
defendant,  September  5,  188S,  for  the  tax  of 
1682,  Thomas  Ellis  held  under  his  deed  dated 
September  4,  18li*0,  and  Edwin  F.  Bowker  held 
by  his  deed  dated  September  6,  1882;  and  that 
said  bill  was  brought  within  five  yeats  from 
said  sale  to  her;  that  previous  to  the  bill  the 
plaintiff's  guardian  sold  the  said  estate  by  vir- 
tue of  a  license  of  the  probate  court  duly  granted 
to  one  Conners,  and  made  an  agreement  (not 
recorded)  that  he  would  return  the  purchase 
money,  and  said  estate  should  be  reconveyed, 
xmles.s  be  should  clear  the  premisesfrom  all  tax 
sales  theretofore  made;  and  that  Conners  took 
possession  under  said  deed;  that  no  tender  was 
made  to  defendant.  Whereupon  it  was  oid«*ed. 
adjudged,  and  decreed  that  the  plaintiff  pa^  to 
the  defendant,  Sarab  B.  Bowker,  the  origmal 
sum  by  her  paid  to  the  collect  or  of  taxes  of  the 
city  of  Boston,  with  interest  to  date  of  decree, 
and  lawful  coste,  amounting  to  $60.55;  that  the 
defendant,  Sarah  B.  Bowker,  execute,  ac- 
knowledge, and  deliver  a  deed  of  release  of 
said  estate  from  the  tax  sale,  In  said  plain- 
tiff's bill  set  forth,  to  the  plaintiff:  that  the 
defendant  pay  to  the  plaintiff  the  costs  of  the 
suit  to  be  taxed  by  Uie  clerk  of  this  court." 

The  decree  in  ine  first  suit  is  similar,  except 
that  this  decree  does  not  recite  any  facts  con- 
cerning the  tax  sale  to  Sarah  fi.  Bowker,  as  this 
was  subsequent  to  the  sales  from  which  the  first 
bill  seeks  to  redeem  the  land:  neither  does  it 
find  that  any  conveyance  had  been  made  to 
Conners  by  the  plaintiff's  guardian.  This 
suit  was  brought  within  five  years  of  the  tax 
sale  and  conveyanct;,  in  1880,  to  J.  W.  French, 
who  conveyed  to  Thomas  Ellis;  while  the  sec- 
ond suit  was  brought  more  than  five  years 
after  this  sale.  Tbe  sale  to  French  in  1^  is 
not  set  up  in  the  answer  to  either  bill;  but  the 
facts  found  and  recited  in  the  decrees,  if  mate- 
rial, cannot  be  disregarded,  although  tbey  have 
not  been  pleaded.  Tbey  are  facts  fotmd  by 
the  court  and  incorporated  into  the  decrees,  and 
although  perhaps  not  all  of  the  facts,  they  are 
a  part  of  the  foundation  of  the  conclusion  of 
law  pronounced  by  the  court;  and  if  these  facts 
are  inconsistent  with  the  conclusion,  the  decrees 
cannot  be  affirmed. 

It  appears  by  the  decrees  that  every  sale  was 
made  within  two  years  of  the  time  when  the 
taxes  were  committed  to  the  collector  and  while 
they  were  a  lieu  upon  the  land  (Pub.  Stat.  chap. 
12,  S  24;  Gen.  Stot.  chap.  12,  g  22);  and,  as  i 
has  been,  in  effect,  found  that  the  taxes  were 
lawfully  assessed  and  the  lands  sold,  tbe  deed 
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given  by  the  collector  in  accordance  with  Uie 
statutes,  if  recorded  within  thirty  days,  con- 
veyed to  the  purchaser  a  good  unincumbered 
title  in  fee  simple  to  the  land,  subject  to  the 
right  of  redemption.  Butier  v.  ^ark,  189 
Mass.  19. 

This  right  of  redemption  is  an  interest  in 
land  which  may  he  conveyed  or  devifled,  and 
which  descends  in  the  same  manner  as  other 
real  property.  The  title  to  the  land,  subject 
to  any  right  of  redemption  that  might  exist, 
passed,  first  to  French,  the  purchaser  at  the  tax 
sale  in  1880,  who,  September  4, 1860.  conveyed 
h  to  Ellis;  sectmd.  to  Edwin  F.  Bowker,  the 
defendant  in  the  flrat  suit,  who  purchased  at 
the  tax  sales  in  1881  and  1882;  and  third,  to 
Sarah  B.  Bowker,  the  defendant  in  the  second 
suit,  who  purchased  at  the  tax  sale  in  1883. 
When  the  second  suit  was  brought,  two  years 
from  the  day  of  sale  to  Sarah  B.  Bowker,  the 
defendant  therein,  had  expired,  but  five  years 
had  not.  See  Pub.  Stat.  chap.  12,  ^§  49,  60; 
Q«D.  Stat.  chap.  18.  §g  86, 42. 

When  the  first  sidt  was  brought,  two  years 
had  expired  from  the'  day  of  tne  last  sale  to 
Edwin  F.  Bowker,  the  defendant  therein,  but 
five  years  had  not  expired  from  the  day  of 
either  sale  to  him.  Five  years  from  the  day  of 
the  sale  to  French  had  not  expired  when  the 
first,  but  had  expired  when  the  second  suit  was 
brought.  It  is  plain,  therefore,  that  the  only 
statutory  provisions  under  which  the  plaintiff 
can  maintain  her  suits  are  Pub.  Stat.  chap.  12, 
§  66;  Oen.  Stat.  chap.  12,  %  42,  which  were  first 
enacted  in  Stat.  1866,  chap.  239,  t$  4.  See 
Miteliell  v.  Green,  10  Met.  101;  Stat.  1849, 
chap.  213^  2. 

These  provisions  were  enacted,  not  for  the 
purpoK  of  extending  in  every  case  the  time 
of  tedemptionfrora  two  to  five  yeara,  but  for 
the  purpose  of  permitting  the  court  to  grant  re- 
lief at  any  time  within  five  years  from  Uie  tak- 
ing or  sale  of  the  land,  if  the  circumstances 
rendered  it  equitable.  When  the  father  of  the 
plaintiff,  who  was  also  her  guardian,  died,  two 
years  liad  not  expired  from  the  day  of  the  first 
Bale  to  Edwin  F.  Bowker,  and  when  the  sale 
was  made  to  Sarah  B.  Bowker,  the  plaintiff 
had  no  guardian.  The  plaintiff  was  and  still 
is  a  minor.  Both  bills  were  brought  without 
great  delay  after  the  present  guardian  was  ap- 
pointed; and,  if  the  facts  found  show  that  the 
plaintiff  has  such  an  interest  in  the  land  ns  to 

give  her  a  standing  in  court  for  the  purpose  of 
ringing  bills  to  redeem  the  land  from  these 
defendants,  it  cannot  be  held  that  the  justice 
who  heard  the  causes  erred  in  finding  and  rul- 
ing that,  on  the  evidence  before  him,  which  is 
not  reported  to  ns,  she  was  entitled  to  avail 
herself  of  these  provisions  of  the  statutes,  ex- 
tending the  time  to  five  years. 

When  there  have  been  successive  lax  sales 
of  land  to  different  purchasers,  whether  all 
the  different  pnrchaaeis,  or  the  persona 
holding  their  ntles  at  the  time  the  suit  is 
brought,  must  be  made  parties  defendant  in  a 
Inll  to  redeem  the  land  from  these  sates,  and 
whether,  if  the  right  of  redemption  is  gone,  as 
against  a  purchaser  at  a  prior  sale,  it  can  be  en- 
forced against  a  person  holding  under  a  subse- 

Sneot  sale,  are  questions  which  have  not  been 
etermined  in  the  Commonwealth.    If  tiiis 
plaintiff  has  no  right  of  redemption  against  El- 
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lis,  then  the  absolute  title  to  the  land,  as  be- 
tween her  and  Ellis,  is  in  him;  if  Ellis  has  no 
right  of  redemption  against  Edwin  F.  Bowker, 
then  the  absolute  title,  as  between  them,  is  in 
Edwin  F.  Bowker;  and  if  Edwin  F.  Bowker 
baa  DO  ri^t  redemption  against  Sarah  B. 
Bowker,  tiien  the  absolute  title,  as  between 
them,  is  la  Sarah  B.  Bowker.  TberelaUon  of 
the  parties  is  not  precisely  the  same  as  if  Ellis 
had  conveyed  his  title  to  Edwin  F.  Bowker. 
and  be  to  Sarah  B.  Bowker,  and  this  was  the 
onlv  title  which  Edwin  F.  Bowker  or  Sarah 
B.  Bowker  ever  held;  yet  if  the  plaintiff  has 
no  right  to  redeem  from  Ellis,  and  Ellis  has  no 
right  to  redeem  from  Sarah  B.  Bowker,  the 
plaintiff,  under  a  bill  to  redeem  from  Sarab  B. 
Bowker,  certainly  ought  not  to  be  permitted  to 
obtain  Sarah  B.  Bo'^^er's  title,  which  is  good 
against  Ellis,  in  order  to  set  it  up  against  him, 
and  ultimately  to  obtain  the  land  from  him, 
when  she  has  no  ri^ht  to  redeem  the  land  from 
him.  If  the  plaintiff,  claiming  as  sole  owner, 
is  permitted  to  redeem,  and  redeems  from 
Sarah  B.  Bowker,  its  effect  should  be,  not  to 
convey  to  her  Sar^  B.  Bowker's  existing 
title,  but  to  destrov  this  title,  and  thus  to  leave 
discharged  therefrom  the  plaintiff's  title  bv 
descent  from  her  father  and  mother;  but  If 
this  title  is  destroyed,  the  next  title  in  succes- 
sion backwards  is  that  of  Edwin  F.  Bowker, 
and  the  next  is  that  of  Ellis.  As  Ellis  is  not 
a  party  to  either  of  these  suits,  his  rights 
against  the  plaintiff,  or  either  of  the  defend- 
ants, cannot  be  determined.  It  might  be  ar- 
gued that  the  different  purchasers  of  land  at 
different  tax  sales  made  in  successive  years, 
for  the  payment  of  taxes  separately  assessed 
for  each  year,  need  not  be  joined  as  parties 
defendant  In  a  Mil  to  redeem,  brought  by  the 
original  owner  of  the  land.  The  sales  are  dis- 
tinct and  separate  transactiouB,  and  may  affect 
different  interests.  The  different  defendants 
do  not  derive  titles  by  descent  or  conveyance 
each  from  the  other;  a  defect  in  one  sale  does 
not  affect  the  validity  of  subsequent  sales;  and 
each  of  the  defendants  may  claim  adversely 
to  the  other,  or  some  claim  rights  of  redemp- 
tion against  others 

In  Fonm  t.  WalUue.  98  Mass.  44;  8.  C.  101 
Mass.  444,  the  defendants  were  Wallace,  to 
whom  the  tax  sale  was  made.  Bean,  to  whom 
Wallace  made  a  deed  of  the  land,  Kent,  to 
whom  Bean  made  a  mortgage;  and  Emerson, 
to  whom  Kent  assigned  bis  mortgage;  and  the 
court  s^s  that,  "as  the  defendants  claim  title 
under  Wallace,  they  are  properly  made  par- 
ties to  the  bill,  in  order  that  they  may  be  con- 
cluded by  the  decree.  The  rule  is  that  all 
parties  having  an  apparent  right  in  the  subject 
should  be  made  parties  to  a  bill  in  equity." 
This  was  a  bill  to  redeem  from  a  single  tax 
sale  under  which  all  the  defendants  claimed. 
Still  we  think  that  the  convenient  and  proper 
practice  is  to  summon  as  defendants  all  per- 
sons who  hold  an  interest  in  the  land  irader 
the  successive  tax  sales,  even  if  it  should  be 
held  that  their  rights  as  against  each  other 
could  not  be  determined  in  the  suit.  The 
rights  of  the  plaintiff  against  each  and  all  can 
be  determinea,  and  it  is  necessary  that  they 
should  be,  in  order  to  complete  the  title  of 
the  plaintiff;  and  the  right  to  r^eem  against 
a  pnor  purchaser  may  oe  of  no  avail,  unless 
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tbe  plaintiff  also  has  the  right  to  redeem  from 
the  person  who  holds  the  land.  However,  no 
objection  to  the  want  of  proper  parties  hav- 
ing been  taken,  the  court,  at  this  stage  of  the 
cases,  would  not,  of  its  own  motion,  require 
new  parties,  unless  they  were  Indispensable; 
and  we  think  that  the  plaintiff^  right  to  re- 
deem from  the  sale  to  Sarah  B.  Bowker  can  be 
determined,  aa  between  them,  without  addi- 
tional parties. 

Pub.  Stat.  chap.  13.  g  49  ;  Gen.  Stat.  chap. 
12,  g  86,  give  to  the  owner  of  real  estate,  his 
beirs  and  assigns,  the  right  to  redeem. 

Pub.  Stat.  chap.  12.  t;  66,  does  not  specify 
who  may  seek  the  relief  which  this  court,  by 
this  section,  is  authorized  to  give  in  equity;  but 
it  must  be  held  that  they  are,  in  general,  the 
same  persons  as  those  who  have  the  right  to  re- 
deem under  Pub.  Stat.  chap.  12,  49. 

In  Jiogerg  v.  Suiter,  11  Gray,  410,  it  was  held 
that  a  person  in  possession  of  the  land  under  a 
contract  of  purchase  which  gave  him  tbe  right 
of  possession  during  the  continuance  of  the 
contract  had  a  right  to  redeem,  under  Stat. 
1856,  chap.  239,  tj  4  (Pub.  Stat.  chap.  12,  §  66), 
on  the  ground  that  he  mi^bt  be  regarded  "as 
tbe  owner  of  the  land,  within  the  meaning  of 
the  statute,  for  tbe  purpose  of  protecting  his 
interest  therein."  This  shows  that  the  statute 
is  lo  be  construed  literally;  but  tbe  plaintiff,  to 
redeem,  must  show  some  title  or  interest  in  the 
land.  It  is  competent  for  Sarah  B.  Bowker  to 
show  that  the  plaintiff  has  no  title  or  interest 
in  the  land, — as,  for  example,  that  she  has  con- 
veyed her  title  to  another  person;  and  if  the 
plaintiff's  right  to  redeem  the  land  from  Ellis 
is  gone,  she  shows  no  title  or  interest  in  the 
land.  Theplaintiff claimanotitle,  exceptasheir 
to  her  father  and  mother,  and  that  title  she  has, 
on  the  facts  found,  absolutely  lost.  In  Glad- 
win V.  French,  1 12  Mass.  186,  it  was  held  that 
sucb  a  bill  as  this  is  must  be  filed  within  five 
years  of  the  sale,  and  that  t^is  limitation  is  im- 
perative. 

In  Pub.  Stat.  chap.  12,  S  49,  there  is  a  pro- 
vision that  a  person  having  tbe  requisite  title 
may  redeem  the  land  wittiin  two  years  "after 
be  has  actual  notice  of  the  sale,''  but  the  facts 
do  not  bring  the  plaintiff's  case  within  this  pro- 
Tinon. 

It  is  contended  that,  as  the  plaintiff  is  an  in- 
fant, the  limitations  of  two  and  five  years  in 
Uie  statutes  do  not  affect  her,  at  least  as  to  the 
one  third  part  of  the  land  which  she  inherited 
from  her  mother.  But  there  are  no  exceptions 
in  favor  of  infancy  in  the  statutes,  and  there  is 
nothing  in  the  CoDstitution  of  the  Common- 
wealth thatrequircs  that  tbe  Legislature  should 
make  any  such  exception  in  the  exercise  of  its 
power  to  levy  and  collect  taxes.  The  proceed- 
ings are  wholly  statutory,  and  we  cannot  read 
into  tbe  statute  exceptions  which  are  not  in  It, 
and  whicb  we  cannot  find  that  the  Legislature 
intended.  As  the  plaintiff,  when  she  DroujB^bt 
the  second  suit,  had  lost  all  right  of  redemption 
from  the  sale  to  French,  she  cannot  maintain 
her  bill  in  that  suit;  and  it  is  unnecessary  to 
consider  the  other  objections  made  by  the  de- 
fendant in  the  second  suit 

It  is  manifest  that  if,  by  the  decree  in  the 
second  suit,  Sarah  B.  Bowker's  absolute  title  is 
established  as  against  the  plaintiff,  the  plaintiff 
can  take  nothing  that  will  be  of  any  benefit  to 
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her  under  the  decree  in  the  first  suit,  unless  un- 
der that  clause  of  tbe  decree  which  directs  Ed- 
win F.  Bowker,  on  receiving  payment  of  what 
is  due  him,  to  executeanddelivertober  "deeds 
of  release  of  said  estate,"  etc.  It  is  suggested 
that  if  tbe  plaintiff  can  obtain  Eilwin  FTBow- 
kcr's  title,  whatever  it  is,  the  plaintiff  can  then 
use  that  aa  the  foundation  of  proceeding  agunst 
Sarah  B.  Bowker;  or,  in  other  words,  if  Edwin 
F.  Bowker  has  a  right  to  redeem  from  Sarah 
B.  Bowker,  the  plaintiff,  by  obtaining  Edwin 
F.  Bowker's  ngbt,  could  then,  perhaps, 
maintain  a  bill  against  Sarah  B.  Bowser;  be- 
cause Edwin  F.  Bowker's  title  ia  superior  lo 
that  of  Ellis,  and  five  years  have  not  expired 
-since  the  sale  to  Edwin  F.  Bowker;  and  wheth- 
er there  are  such  equitable  circumstances  that 
a  court  of  equity  would  grant  relief  to  him 
as  against  Sarah  B.  Bowker  has  never  been 
determined. 

In  Simmdt  v.  Ibvme,  4  Gray,  008,  the  court 
ordered  the  defendant  to  execute  a  deed  of 
quitclaim  and  release  to  the  plaintiff,  but  it  did 
not  appear  that  any  intervening  rights  bad  been 
acquired  by  other  persons;  in  the  presentcase 
the  rights  of  French  and  his  grantee,  Ellis,  have 
intervened,  and,  as  we  have  said,  tbe  effect  of 
redemption  ought  not  to  be  to  give  to  the  plain- 
tiff a  new  title  superior  to  ber  original  title 
which  she  could  use  against  Ellis,  wuhont  re- 
deemingfrom  him,  and  could  use  a^inst  Sarah 
B.  Bowker,  althoufih  by  her  original  title  she 
has  no  right  to  redeem  from  her.  The  stat- 
utes  give  a  right  to  redeem  the  "estates  taken 
or  sold,"  or  the  "real  estate  so  taken  or  sold," 
and  not  a  right  to  redeem  a  right  of  redemp- 
tion. Pub.  Stat.  chap.  12,  §  The  estate 
in  fee  ia  vested  in  Sarah  B.  Bowker.  and  not 
in  Edwin  F.  Bowker;  and  we  must  hold  that 
tbe  plaintiff  cannot  redeem  from  Edwin  F. 
Bowker  except  in  connection  with  a  redemp- 
tion of  the  estate  from  Sarah  B.  Bowker, 
and  that  the  person  who  holds  the  estate  under 
a  tax  sale  and  conveyance  is  an  indispensable 
party  to  a  bill  to  redeem.  The  plaintin  ought 
not  now  to  be  permilted  to  make  Sarah  B.  Bow- 
ker a  party  defendant  in  the  first  suit,  because 
the  plaintiff's  rights  against  her  have  been  fore- 
closed. 

It  is  true  that  it  is  not  established  in  the  first 
suit  that  the  estate  is  in  Sarah  B.  Bowker,  as  in 
that  suit  there  are  no  averments  and  no  find- 
ing concerning  the  sale  to  her;  but  as  tbe  two 
suits  were  beanl  together,  and  were  argued  to- 
gether here,  we  ought  not  to  ignore  altogether 
the  proceedings  In  tbe  second  suit.  We  can- 
not now  use  these  proceedings  to  defeat  tbe 
first  suit,  because  tbey  are  not  of  record  in  it; 
but  we  can  vacate  the  decree  to  enable  the  de- 
fendant in  the  first  suit  to  amend  bis  answerand 
set  up  the  tax  sale  and  conveyance  to  Sarah  B. 
Bowker,  the  plaintiff's  suit  again^her,  andthe 
decree  in  tliat  suit,  and  if  the  plaintiff  further 
prosecutes  the  suit,  these  facts  can  be  found 
and  tbe  bill  be  dismissed.  For  these  reasons, 
a  majority  of  the  court  is  of  opinion  that  the 
decree  in  the  first  suit  should  be  vacated,  and 
the  cause  remanded  to  the  court  sittin&r  for  the 
county,  for  proceedings  in  accordance  with  this 
opinion,  and  that  the  second  bill  should  he  dis- 
missed. 

So  ordtnA. 
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C0MM017WEALTH  of  HassBchuntts 

V, 

Charles  E.  CARR. 

1.  On  the  trial  of  an  indictment  for  ob- 
«traetiD|r  a  highway,  it  is  not  neces- 
sary to  offer  direct  «Tidene«  that  the 
lagrlBg'  out  of  the  way  was  duly  filed  in 
the  town  elerk^s  o£Bce,  where  the  action 
of  the  selectmen  and  of  the  town,  as 

S roved,  presupposes  that  this  had  been 
one  ana  warrants  an  inference  of  the 
fact. 

3.  A  license  by  town  authorities  to  place 
a.  gate  on  a  highway  does  not  include 
an  anthoHty  to  the  licensee  to  keef)  the 
gat«  locked  and  the  key  in  his  own  pos- 
session, BO  as  to  substantially  obstruct 
the  road. 

8.  Where  on  such  trial  a  apecial  innae  is 
■vbmitted  to  the  jury,  who  are  unable 
to  a^ree  thereon,  but  render  a  seneral 
-verdict  which  is  received  without  ob- 
jection, no  error  is  committed  by  receiv- 
iDfc  ihs  general  without  the  special  ver- 
dict. 

(Bristol  Filed  November  84,  ISM.) 

ON  defendant's  exceptions.  OrerruUd. 
Indictment  in  two  counts;  the  tirst  count 
alleging  that  the  defendant,  at  Berkley,  from 
January,  1885,  until  the  time  of  finding  the 
indictment  (Dec.  9,  1885),  obstructed  a  pub- 
lic highway  by  putting  and  placing  a  fence  and 
gate  across  the  same  ;  the  second  count  alleg- 
vikg  (be  same  facts  in  regard  to  a  certain  public 
way  in  said  town,  both  counts  being  alleged  to 
be  different  descriptions  of  the  same  act.  At 
the  trial  in  the  superior  court  before  Barker, 
the  following  facts  appeared.  The  way  In  ques- 
tion is  a  town  way  located  in  that  part  of  Berk- 
ley known  as  Assonet  Neck.  And  the  defend- 
ant occupies  and  owns  a  farm  at  the  end  of  the 
road  hminaftra  mentioned,  having  purchased 
it  from  the  heirs  of  one  G^rge  Pierce.  It  also 
appeared  that  in  1858  the  town  of  Berkley  laiii 
out  a  way  over  certain  portions  of  Assonet 
Neck.  The  proceedings  attending  the  laying 
out  of  the  way  were  substantially  as  follows : 
Upon  the  petition  of  certain  citizens  to  the  se- 
lectmen of  Berkley  for  the  lading  out  of  a  high- 
way," beginning  at  the  termination  of  the  As- 
sonet Neck  roaa(80  called)  in  Berkley.and  lead- 
ing in  a  southerly  direction  through  lands  of 
Darius  Fhillips  and  George  Pierce  to  a  heap  of 
stones  on  the  bench  of  the  river  near  the  dwell- 
ing-house of  George  Pierce,  "  the  subscribers 
laid  out  the  way  in  question  and  reported  their 
doings  to  the  town  for  their  acceptance;  and 
at  a  town  meeting  duly  called  and  held  f^ebru• 
ary  21, 1858,  it  was  "  voted  that  the  town  ac- 
cept of  the  doings  of  the  selectmen  in  laying  out 
the  road  mentioned  in  the  seventh  article  of  the 
warrant"  {which  was  the  road  in  question). 

The  record  of  the  laying  out  of  the  way  was 
taken  from  the  town  records  and  certified  to  as  ; 
"a  tnie  copy"  by  the  town  clerk. 

John  A.  Read,  town  clerk,  testified  that  the 
town  had  no  t^-laws ;  that  none  were  on  the 
town  records;  that  If  there  were  any  th^  were 
those  which  were  framed  at  the  orlgmal  orgaol- 
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zation  of  the  town  in  1785 ;  that  he  was  not 
able  to  find  the  original  report  of  the  selectmen 
on  the  laying  out  oi  the  road. 

There  was  evidence  showing  that  soon  after 
the  town  meeting  in  1858  George  Pierce  built 
a  bridge  across  tne  road  about  10  rods  north  of 
the  bouse ;  that  he  fenced  along  certain  por- 
tions of  the  road  south  of  his  house  and  put  up 
bars  on  or  near  the  south  end  of  the  road,  as 
defined  in  the  report  of  the  selectmen.  There 
was  conflicting  testimony  as  to  whether  the 
town  authorities  had,  after  the  location,  en- 
tered upon  and  done  any  work  uix>n  the  por- 
tion of  the  road  extending  from  the  said  bndge 
to  the  southern  terminus, — the  Commonwealth 
claiming  that  it  had,  and  the  defendant  that  it 
had  not.  It  was  shown  that  in  1868  George 
Pierce  was  granted,  upon  application  to  the 
selectmen,  a  parol  license  to  place  a  gate  on  the 
road  "  where  he  pleased — where  it  was  most 
convenient."  This  license  was  never  revoked. 
A  gate  was  built  by  Pierce  shortly  after,  and 
was  maintained  by  him  for  about  two  years, 
when  he  moved  it  about  2  rods  north,  and  it  has 
since  been  in  the  same  place  and  maintained 
in  the  same  form.  The  defendant  purchased 
Pierce's  farm  in  1881  and  found  the  gate  where 
it  has  l>een  since  maintained;  the  gate,  as  built 
originally  by  Pierce  and  maintain^  bv  the  de- 
fendant, bdng  about  IS  rods  north  from  the 
southerly  terminus  of  the  road  as  laid  out  by 
the  town  in  1853.  It  was  proved  by  the  Cora- 
monwealtb  and  admitted  by  the  defendant  that, 
at  divers  times  in  1885,  he  had  kept  the  giite 
locked  and  had  the  kev  in  his  possession.  The 
Commonwealth  introduced  testimony  tending 
to  show  that  he  had  charged  parties  for  open- 
ing thc'gate  and  refused  so  to  do  or  allow  them 
to  go  to  the  shore  unless  they  paid  bim  foropen- 
ing  the  gateorforseaweed  taken  from  his  farm. 
There  was  also  other  evidence  tending  to  show  a 
substantial  obstruction  of  the  way  by  defendant. 
It  was  also  shown  that  the  gate  had  been  main- 
tained since  1868  with  the  knowledge  of  the  se- 
lectmen. The  defendant  asked  the  court  to  rule: 
(1)  "that  the  road  in  question,  and  which  it  is 
alleged  was  obstructed  by  the  defendant,  was 
not  legally  established  at  the  town  meeting  held 
in  Berkley  in  February,  1858 ;  and  that  the 
alleged  location  is  invalid  and  void  for  the  rea- 
son that  there  is  no  evidence  that  the  said  lay- 
ing out  was  filed  in  the  office  of  the  town  clerk 
in  conformity  with  law;  and  for  the  additional 
reason  that  the  report  of  the  selectmen  and  their 
survey  was  insumcient  and  imcOTtain,  and  did 
not  property  define  the  said  road;  and  because 
it  does  not  appear  that  said  town  meeting  was 
legally  called;  (2)  that  if  a  license  was  granted 
by  the  selectmen  for  the  placing  of  a  gate  on  or 
near  the  place  where  a  gate  was  maintained  by 
the  defendant,  and  such  license  was  never  re- 
voked, and  if  such  gate  was  standing  when  the 
defendant  bought,  having  been  put  there  by 
bis  grantor,  tbc  defendant  should  not  be  con- 
victed." The  court  declined  to  give  such  in- 
structions, but  instructed  the  jury  that  it  was 
necessary  to  the  validity  of  a  town  way  that  the 
report  thereof  should  be  filed  by  the  selectmen 
with  the  town  clerk  at  least  seven  days  before 
the  town  meeting  at  which  the  question  of  ac- 
ceptance was  voted  upon;  but  that  in  this  case, 
as  there  was  nothing  in  the  tesUmony  or  evi- 
dence Inconsistent  with  the  seasonable  filing  of 
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the  r^rt,  such  seaBoaable  filing  might  be  pre- 1 
8umea,  and  also  that  a  license  from  the  eefect- 
iiien  to  maintain  a  gate  across  the  way  would 

i'ustify  the  defendant  in  keeping  up  such  gate, 
■ut  not  in  locking  the  gate  and  thereby  pre- 
venting persons  from  passing  and  traveling 
along  the  wav  without  his  consent ;  and  that, 
if  defendant  nad  locked  the  gate  and  thereby 
prevented  persons  from  passing  alons^the  way, 
such  license  would  not  be  a  Justiiication  of  such 
acts.  The  court  also  submitted  the  following 
special  issue  to  the  jury  :  "Did  the  town  of 
Berkley,  after  its  aDuual  meeting  of  1853,  enter 
upon  and  work  any  portion  of  the  town  way 
(which  at  said  meeting  it  voted  to  accept)  be- 
tween the  bridge  and  the  southern  terminus  of 
the  roadf* 

The  court  directed  a  verdict  of  not  guilty  on 
the  first  count.  The  jury  returned  into  court 
and  were  a!<ked  whether  they  had  agreed  upon 
their  venlict;  the  foreman  replied  that  they  bad 
agreed  upon  their  verdict,  but  were  unable  to 
agree  on  tbe  special  issue  submitted  to  them  by 
the  court ;  thereupon,  without  objection,  the 
verdifit  of  tbe  jury  was  taken.  The  verdict  was, 
not  guilty  OD  the  first  count,  and  guilty  on 
the  second  count;  and  the  defendant  afleged  ex- 
ceptions. 

Mr.  H.  Reed,  for  defendant: 

Pub.  Btat.  1846,  chap.  203,  provides  that  no 
w^  heretofore  opened  and  dedicated  to  the 
public  use,  and  not  already  become  a  public  way , 
di^l  become  cbargeable  upon  any  city  or  town 
of  this  Commonwealth,  unless  such  a  way  shall 
be  lud  out  and  establislied  by  the  city  or  town 
in  the  manner  prescribed  by  the  statutes  of  this 
Commonwealth. 

Morse  v.  StoeJar,  1  Allen,  164. 

The  road  had  not  become  a  public  way  by 
prescription. 

Jmning$  v.  Tt'alniry,  6  Gray,  74;  Botcera  v. 
Suffolk  Mfg.  Co.  4  Cush.  882;  Durgin  v.  Lowell, 
»  Allen.  3»8;  Rowland  v.  Bitngs,  103  Mass.  299; 
Fall  BUer  Paint  Worktv.  Fall  River,  110  Mass. 
432;  McKeniia  v.  Bonton,  131  Has8.148;  Sexlonv. 
Jiridgeirater,  116  Mass.  200;  Commontoealth  v. 
Uaupe,  128  Mass.  68. 

At  the  time  of  the  Berkley  town  meeting  in 
1853,  the  action  in  regard  to  this  way  roust  nave 
been  under  Rev.  Btat.  chap.  24,  p.  69  (Gen.  Stat, 
chap.  43,  p.  65). 

If  the  provision  of  the  above  statute,  in  re- 
lation to  tbe  filing  in  the  office  of  the  town 
clerk  was  not  observed  by  the  selectmen  of 
Berkley,  then  tbe  location  was  invalid. 

Jeffriea  v.  StoamptMtt,  105  Mass.  535;  Poor  v. 
JSIiute,  128  Mass.  645;  Taher  v.  New  Record,  185 
Mass.  168. 

The  court  submitted  a  special  issue  to  the 
jury  as  to  whether  the  town,  after  this  meeting, 
did  actually  enter  upon  and  work  any  portiotr 
of  the  town  way  between  the  bridge  and  the 
southern  terminus.  On  this  special  issue  the 
jury  were  unable  to  agree.  This  case  is  easily 
disunguished  from  Oeer  v.  Ftaning,  110  Mass. 
SI.  The  facts  in  this  case  do  not  bring  the 
qtiestioD  of  evidence  in  the  location  of  this  town 
way  under  the  class  of  legal  presumptions  to 
which  the  rule  applies,  "Ex  divtumttate  tern- 
porit  omnia pr<BsumunteT  rite  et  totanniter  ease 
a-ta." 

1  Greenl.  Ev.g20. 
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Thifl  case  more  nearly  resemblea  that  oi 

HaOiaway  v.  Clark,  5  Pick.  491. 

1  Greenl.  Ev.  S 20;  Sttvem  v. Tqft,  3  Gray,  487; 
Phillips  V.  Ford,  9  Pick.  SQ;Budson  v.  I/ulbert, 
15  Pick.  428;  F^nklin  v.  DedJtam,  18  Pick. 
544;  Reedy.  Aeion,  180 Mass.  130. 

It  was  admitted  that  at  times  the  defendant 
had  locked  the  ^te,  and  the  mry  were  in- 
structed that  locking  the  gate  and  thereby  pre- 
venting persons  from  passing  bevond  were  not 
justifi^  by  the  license.  The  defendant  claims 
that  such  instructions  were  erroneous.  The 
license  granted  to  Pierce  covered  the  acts  of  the 
defendant. 

Pub.  Stat.  chap.  54,      4,  6. 

Tb«  license  gave  tbe  licensee  the  right  to  lo- 
cate Uie  gate  "where  be  pleased— where  it  waa^ 
moat  convenient,"  which  covered  the  road 
whether  worked  and  entered  upon  or  not. 

This  indictment  is  under  the  common  law, 
and  is  based  on  the  general  principle  that  tbe 
public  is  wronged  by  a  criminal  act  of  the  de- 
fendant in  the  nature  of  a  nuisance. 

2  Bish.  Cr.  L.  1272.  1276,  1279;  Willara 
V.  Cambridge,  3  Allen,  574;  Gutter  t.  Gintbridge, 
6  Allen,  20;  HoUenbeek  v.  HovAey,  8  Allen.  478. 

The  failure  of  the  jury  to  agree  upon  the 
special  questions  submitt^  to  it  by  the  court- 
leaves  an  issue  unsettled  which  the  presiding 
justice  must  have  deemed  of  importance.  Un- 
der these  circumstances  the  jury  rendered  a 
general  verdict  of  guilty  upon  the  second  count, 
which  ought  not  to  ^nd. 

Commonwealth  v.  Call,  21  Pick.  609;  Common- 
wealth  V.  Dooley,  6  Gray,  360. 

Tbe  defendant  had  and  has  a  right  to  require 
that  the  verdict  should  cover  all  issues  submit- 
ted to  tbe  jury;  the  question  not  having  been 
withdrawn  by  the  presiding  ju^oe  before  ver- 
dict. 

R.  R.  Co.  V.  Pointer,  14  Kan.  87,  51;  Gommit- 
Honerav.  Eromier,  8  Ind.  446,  549;  BurUton  t. 
B«riown,28Tex.883. 

' '  The  judge  should  not  allow  a  question  to  be 
put  to  a  jury  which  is  not  material;  nor  one 
that  calls  for  evidence  or  a  conclusion  of  law." 

Abb.  Jury  Tr.  162,  §62;  Crane  v.  Reeder.  26 
Mich.  808;  ifimniUT.  Bo^,  86Ind.  130. 

There  was  evidence  upon  the  question  sub- 
mitted, and,  that  being  so,  the  ju^  should  not 
have  been  allowed  to  say  they  could  not  an- 
swer. 

Harriman  v.  Queen  /tw.  Co.  49  Wis.  71. 
Mr.  Edfl>ar  J.  ShemuMi.  AUy-Qen.,  tor 
the  Commonwealth. 

G.  AUm.  delivered  the  opinion  of  the 
court: 

It  was  not  necessary  to  offer  direct  evidence 
that  the  laying  out  ot  the  way  was  duly  filed 
in  the  town  clerk's  office.  The  action  of  the 
selectmen  and  of  the  town  presuppose  that  thia 
had  been  done,  and  warrant  an  inferenceof  the 
fact.  See  Rloaaom  v,  Oanjum,  14  Mass.  177; 
Wallrtce  V.  First  Parish  in  Totenaend,  109  Maaa. 
264;  Bank  of  U.  K  v.  Dandndge,  12  Whrat.  70 
[25  U.  S.  bk'.  6,  L.  ed.  552];  Comett  v.  WiUiam», 
20  Wall  226,  260  (87  U.  S.  bk.  22.  L.  ed.  254]; 
Stephen,  Dig.  Ev.  Am.  ed.  187, 271;  WUliamtv. 
Eyton,  4  H.  &  N.  857. 

Tbe  license  to  the  defendant  to  place  a  gate 
on  the  road  could  not  include  an  authority  to 
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keep  tlie  gate  locked,  with  the  key  ia  his  own 
possession,  whidi  would  be  equivalent  to  8toi>- 
ping  up  the  road. 

It  was  not  essential  that  the  jury  should  agree 
upon  the  special  issue  submitted  to  them;  and 
no  objection  was  taken  at  the  time  to  the  course 
«f  the  judge  in  receiving  the  verdict. 

Bxeeption*  overruled. 


COMMONWEALTH  of  MasBachusetta 

0. 

James  F.  MOORE. 

A  member  of  the  Law  and  Order 
Ifea-ffue*  formed  for  the  enforcement  of 
the  laws  agaiost  the  sale  of  intoxicating 
liquors,  is  nota  eompetent  Jaror  totrv 
a  complaint  for  the  illegal  sale  of  euch 
liquors,  originated  by  an  agent  of  the 
League,  appointed  by  it  to  make  the 
complaint. 

(Bristol  Filed  December  2,  1886.) 

ON  defendant's  exceptions.  Sustained. 
Complaint  against  the  defendant  for  main- 
taining a  liquor  nuisance.  At  the  trial  in  the 
snperior  court  before  Staples,  ,  the  verdict  was 
VguiHy,"  and  to  the  refusals  of  the  court  to  rule 
as  requested  br  the  defendant,  the  latter  alleged 
exceptions. 

The  facts  appear  in  the  opinion. 
Mr.  E.  L.  Barney,  for  defendant: 
The  juror  Eddy  was  not  a  disinterested  juror, 
and  ought  not  to  have  been  allowed  to  sit  upon 
the  jury.    He  was  not  bo  disinterested  in  the 
toues  of  the  case  as  to  be  impartial.   He  was 
not  "free  from  all  legal  exceptions," 
Pub.  Stat.  chap.  170,  g  6. 
He  was  not  "indifferent"  in  the  cause. 
Pub.  Stat.  chap.  170,  S  85. 
Under  the  instruction  of  the  court  to  the  jury 
they  were  authorized  to  find  that  a  curtain  to 
the  east  window  to  keep  out  the  sun  in  the 
morning  was  a  violation  of  the  conditions  of 
the  license,  and  revoked  the  license,  so  that  any 
sale  made  thereon  was  without  authority  and 
gainst  law.   That  is  not  true  as  a  legal  propo- 
sition. 

Pub.  Stat.  chop.  100,  g  12. 

JMr.  Ed^ar  i,  Sherauui,  Attjf-Oen.,  for 
the  CommoDwealtb: 

Eddy  was  clearly  competent  to  serve  as  a 
jaror. 

Commonweaith  v.  (/Neil,  6  Gray,  843. 

The  court  properly  ruled  that  the  maintain- 
ing of  screens  renders  a  license  void,  and  that 
fact  being  proved,  it  deprives  the  holder  of  the 
license  of  uie  protection  it  would  have  other- 
wise afforded  him. 

Pub.  Stat.  chap.  100,  %  12;  Acts  1882,  chap. 
259;  Commonwealt/i  v.  Barjtes.  138  Mass.  612. 

The  fact  that  the  witness  was  paid  to  procure 
evidence  to  convict  the  defendant  would  not 
affect  his  competency,  but  would  bis  credibility. 
This  point  was  amply  covered  by  the  instruc- 
taons  of  the  pFesiding  judge,  and  the  question 
of  his  credibility  was  rightly  left  to  the  jun-. 

Cernimomcealthr.  Maeon,  135  Mass.  555;  Vom- 
monwealth  v.  Brown,  121  Mass.  82;  Common- 
teeaith  v.  Trainor,  128  Mass.  414;  Pub.  Stat 
chap.  158.  g  S. 

ICABI. 


Gardner.  J.,  delivered  the  opinion  of  the 
court: 

Jurors  In  this  Commonwealth  are  required  to 

be  persons  of  good  moral  character,  of  sound 

iiidgment.  and  free  from  all  legal  exception. 
*ub.  Stat.  chap.  170.  §  6.  Upon  motion  of  either 
party  in  a  suit,  the  court  is  required  to  examine 
the  person  called  as  a  juror  therein,  to  know 
whether  he  is  related  to  either  party,  or  has  any 
interest  in  the  cause,  or  has  expressed  or  forme<l 
an  opinion,  or  is  aenFible  of  any  bias  or  preju- 
dice therein.  Aflcr  the  examination  of  the 
juror  as  above  provided,  the  party  objecting 
may  iutroduce  any  other  competent  evidence  In 
support  of  tbe  objection,  subiect  to  the  discre- 
tion of  the  court.  Com.  v,  Thras/ier,  11  Gray, 
65;  Com.  V.  Gee.  6  Gush.  174.  If  it  appears  to 
the  court  that  tbe  juror  does  not  stand  indif- 
ferent in  the  cause,  be  shall  stand  aside  and  an- 
other be  called  in  his  stead.  Pub.  Slat.  chap. 
1,  §  86.  All  this  must  bedooe  before  the  jury 
is  empanelled.  Woodward  v.  Dean,  118  Mass. 
297,  The  word  "suit"  has  in  practice  been  con- 
sidered as  meaning  criminal  prosecutions,  as 
well  as  civil  proceedings.  Com.  v.  Abbott,  18 
Met.  130;  Com.  v.  Gee,  ubi  aupra;  Com.  v. 
Th»a»her,  vhi  tupra;  Com.  v.  (rKal,  6  Oray, 
848;  Com.  v.  Eagan,  4  Gray,  18-30. 

But  few  cases  have  arisen  under  this  statute, 
to  which  the  attention  of  the  court  has  been 
called.  In  Com.  v.  O'Neil,  ubi  tupra,  which  is 
strongly  relied  upon  by  tbe  government  in  sup- 
port ol  the  ruling  of  tbe  superior  court,  three 
of  the  jurors  were  membersof  "Carson  League. " 
The  object  of  its  members  was  the  prosecution 
of  the  laws  aftainst  tbe  manufacture  and  sale  of 
intoxicating  liquor.  They  subscribed  each  a 
certain  sum  to  tbe  funds  of  the  association,  for 
the  purpose  of  defraying  the  expenses  of  such 
prosecutions;  and  each  member  was  liable  to  be 
assessed  bis  proportion  of  all  expenses  incurred 
in  such  prosecutions,  and  was  liable  to  pay  tbe 
same  to  tbe  extent  of  bis  subscnlpUon.  The 
court  held  that,  as  tbe  exceptioDS  were  framed, 
tliey  could  not  And  enough  to  show  that  the 
trial  judge  was  legally  bound  to  set  the  jurors 
aside,  and  that  it  did  not  appear  "that  either  of 
them  had  any— even  the  smallest — pecuniarv  in- 
terest in  the  event  of  these  prosecutions."  The  ' 
question  whether  they  stood  otherwise  indiffer- 
ent in  the  result  of  the  trial  does  not  appear  to 
have  been  raised. 

In  Com.  V,  Eagan,  4  Gray,  18,  one  of  the  ju- 
rors, upon  inquiiT,  stated  that  he  was  a  member 
of  the  "Carson  League,"  the  object  of  which 
society  was  to  prosecute  individuals  for  viola- 
tion of  tbe  liquor  law;  that  assessments  were 
made  upon  the  members  for  the  purpose  of 
carrying  out  the  object  of  the  society;  that  his 
memberahip  consisted  in  subscribing  for  stock: 
that  he  had  paid  one  assessment  and  expected 
to  pay  more.  The  juror  further  said  that  the 
amount  of  his  assessment  would  not  be  changed 
or  affected  by  the  result  of  this  indictment,  and 
that  there  was  nothing  in  tbe  existence  of  bis 
membership  to  prevent  his  giving  a  fair  and 
impartial  verdict  according  to  the  evidence. 
The  Juror  was  permitted  b)  remain  upon  the 
panel.  It  was  held  upon  exception  that  the 
court  had  no  knowledge  of  the  assumed  obli- 
gations of  the  membersof  the  "Carson  League' 
— besides  what  the  juror  stated  to  be  bis  undci 
standing  of  them,  and  Uiat  they  were  not  pre- 
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pared  to  decide  tbat  in  this  instaace  the 
ruling  of  the  court  of  commoD  pleas  was 
wrong.  Mr.  Juttiee  Metcalf,  in  giving  the 
opinion  of  the  court,  said:  "We  deem  it  to  be 
our  du^,  however,  to  say  that,  in  our  judgment, 
the  members  of  any  association  of  men  com- 
bining for  the  purpose  of  enforcing  or  with- 
standing the  execution  of  a  particular  law,  and 
MndiDg  themselves  to  contributfl  money  for 
Buch  purpose,  cannot  be  held  to  be  Indifferent, 
and  therefore  ought  not  to  be  permitted  to  sit 
as  jurors  on  the  trial  of  a  cause  in  which  the 
question  is  whether  the  defendant  shall  be 
found  guilty  of  violating  that  law." 

One  of  these  cases  makes  the  fact  of  pecu- 
niary interest  in  the  juror  a  prominent  feature 
in  determining  whether  he  was  indifferent,  or 
unfit  to  sit  upon  the  trial.  But  this  is  not  the 
only  disqualiacMion  to  the  fitness  of  a  person 
to  sit  as  a  juror.  He  may  be  entirely  unaffected 
by  the  result  of  the  trial,  so  far  as  any  pecuni- 
ary interest  is  concerned,  and  yet  be  may  have 
such  ill-will  against  one  of  the  parties — be  so 
biased  or  prejudiced  against  him — that  he  could 
not  he  indifferent.  A  juror  may  also  stand  in 
such  relation  to  witnesses  to  be  produced  at  the 
trial  that  he  cannot  fairly  consider  their  testi- 
mony. In  a  criminal  case  he  may  be  the  insti- 
gator of  the  prosecution,  and  be  absolutely  un- 
lit to  act  as  a  juror  in  determining  the  guilt  or 
innocence  of  the  person  accused. 

The  facts  in  the  case  at  bar,  aa  stated  in  the 
bill  of  exceptions,  differ  materially  from  those 
reported  in  the  cases  we  have  referred  to.  The 
juror  was  a  member  of  the  Law  and  Order 
League  of  New  Bedford,  where  the  offense 
charged  in  the  complaint  is  all^^  to  have  been 
committed.  The  league  was  a  voluntary  asso- 
ciation formed  for  the  enforcement,  in  New 
Bedford,  of  the  laws  against  the  sale  of  intoxi- 
cating liquors,  and  for  toe  prosecution  of  liquor 
sellers.  The  compltdnant,  Jules  Oignel,  and 
one  Parkridge,  both  of  whom  were  witnesses 
at  the  trial,  were  agents  of  the  League,  and  fur- 
nished by  it  with  money  to  pay  expenses  in  car- 
rying on  their  work,  and  were  also  paid  for 
their  services.  The  complainant,  with  Parkridge 
and  three  sailors,  went  to  the  defendant's  bar- 
room. There  was  evidence  that  Oignel  paid 
for  some  of  the  liquor  ordered  and  furnished 
to  them.  That  the  complainants  Gignel  and 
Partridge  were  employed  by  the  League  to  in- 
duce the  defendant  and  others  to  sell  liquor,  for 
the  purpose  of  prosecuting  them  for  violation 
of  the  law,  is  apparent  from  the  evidence  and 
the  instruction  ^ven  to  the  jury.  The  pre- 
siding judge  instructed  the  jury  "  that  persons 
employed  to  induce  the  defendants  and  others 
to  sell  liquor  for  the  purpose  of  prosecuting 
them  for  violation  of  their  licenses  should  be 
regarded  with  great  caution  and  distrust  as  wit- 
nesses. The  considerations  went  to  their  credit 
as  witnesses,  but  it  was  still  for  the  jury  to  say 
how  much  credit  should  be  given  them."  The 
juror  was  a  member  of  a  local  association  which 
employed  tiie  f»mplainant  to  induce  the  de- 
fendant to  violate  the  law  in  the  city  of  New 
Bedford,  in  order  that  he  might  prc«ecutc  the 
defendant  for  such  violation.  He  was  the  agent 
of  the  juror  for  this  special  purpose.  He,  with 
bis  associates,  had  selected  Gignel  as  a  proper 
persmi  to  induce  the  defendant  to  violate  the 
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law,  prosecute  him  for  such  violation,  aud  go 
before  a  jury  as  a  witness  worthy  of  belief. 

It  is  <ufficult  to  see  that  such  a  juror  was  so 
indifferent  that  he  could  regard  his  agent,  whom 
he  had  employed  through  his  association, '  'with 
great  caution  and  distrust  as  a  witness. "  These 
considerations  as  to  his  credit  he  had  already 
passed  upon  and  determined  when  Oignd  had 
been  selected  as  agent  of  the  aasociaticHi  of 
which  he  was  a  member. 

But  It  is  not  necessary  to  go  to  tbe  extent 
that  the  agent  of  the  association  was  appointed 
for  the  purpose  of  inducing  the  defendant  and 
others  to  violate  the  law.  It  is  sutficient  that 
it  appeared  that  the  complainant  Gignel  was 
employed  by  the  association  of  which  the  juror 
was  a  member  to  enforce  the  laws  in  New  Bed- 
ford against  the  illegal  sale  of  intoxicating 
liquor,  and  to  prosecute  liquor  sellers  in  that 
city.  He  thus  became  the  agent  of  the  juror  as 
well  as  of  the  other  members  of  the  associa- 
tion. Whether  or  not  he  was  to  apptear  as  a 
witness  at  the  trial  is  immaterial,  in  the  view 
we  take  of  the  case.  The  complaint  which  the 
juror  was  to  try  was  originated  Ji^  his  agent, 
ap[>ointed  for  the  purpose  of  making  such  com- 
plaints.  He  could  not  be  indifferent  as  to  Mm 
result  of  that  prosecution.  He  could  not  dt 
unbiased  in  determining  the  guilt  or  innocence 
of  the  defendant  upon  a  complaint  instituted 
by  the  juror's  authorized  agent.  We  think  that 
toe  juror  was  not  competent  to  sit,  and  that^e 
Superior  Court  erred  in  allowing  him  to  remain 
upon  the  panel. 

Exceptions  tuttained. 


EUjah  P.  CHASE,  Admr.. 
0. 

Josephua  W.  HORTON. 

1.  After  a  conveyance  of  real  estate,  the 
declarations  of  tbe  g^rantor  in  dis- 
paragement of  his  grant,  made  in  the 
absence  of  his  grantee,  are  not  admis- 
sible in  eridenoe  against  the  grantee. 

2.  A  requested  iastraction  to  a  jury, 
which  assumes  a  fact  of  which  there  Is 
no  evidence,  is  properly  refused. 

8.  A  request  for  an  instruction  to  a  jury, 
that  if  a  father  makes  a  deed  to  his 
■on  in  good  faith  and  without  any  in- 
tent to  defraud  creditors,  it  is  conclu- 
sive evidence  of  fraud  which  avoids 
the  (teed  as  to  creditors  if  the  son  per- 
mitB  the  grantor  to  occupy  the  premues 
in  ai^  way  to  his  benefit,  is  properly  re- 
fusea. 

(Bristol  Filed  November  96. 1886.) 

ON  demandant's  exceptions.  Overruled. 
Writ  of  entry  brought  by  Elijah  P.  Chase, 
as  the  administrator  of  the  estate  of  Joseph  Q. 
Hortoo,  late  of  Rehoboth,  against  his  son 
Josephns  W.  Horton,  to  recoverthe  homestead 
farm  formerly  of  said  Joseph  O.  Horton,  and  cm 
which  he  lived  at  the  date  aS.  his  death,  Augnat 
n,  1888. 

The  tenant  pleaded  nul  diueMn,  and  the 
trial  was  had  on  this  issue. 
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HORTON. 


At  the  trial  in  the  supreme  court  before 
Hamroond,  J.,  It  appeared  that  thedemaadant 
showed  title  in  said  Joseph  Q.  Horton,  of  the 
denunded  premises,  from  his  brother  Levi 
IIortOD,by  will  probated  March  6, 1860;  his  ap- 
pointment as  administrator  of  the  estate  of 
Joseph  Q.  HortoD  November  7,  1884;  a  license 
isanra  to  him  by  the  probate  court  autborizin? 
him  to  sell  the  whole  of  the  real  estate  of  said 
Joseph  G.  Uorton  for  the  payment  of  his 
debts  and  the  charia^  of  administration,  dated 
May  5,  1885;  and  a  formal  entry  made  by  the 
demandant  as  administrator  of  said  Joseph  O. 
Horton,  on  the  premises  demanded,  before  the 
bringing  of  this  suit.  The  tenant  put  in  evi- 
dence a  warranty  deed  of  Joseph  G.  Horton 
given  to  the  tenant,  dated  August  20,  1878. 

The  demandant  offered  evidence  that  the 
said  Joseph  G.  Horton  continued  to  occupy 
wad  imjvove  the  demanded  premises  from 
sboitly  after  the  probate  of  the  will  of  Levi 
Morton  until  hisdeath,  and  after  the  deed  given 
by  him  to  the  tenant,  in  the  same  maimer  as  be- 
fore, as  a  homestead;  that,  at  the  date  of 
the  deed  given  to  the  tenant,  said  J.  Q. 
Horton  owed  the  demandant  and  divers  other 
DersoDs  who  had  before  the  date  of  said  deed 
pressed  bim  for  payment,  and  he  £iiled  to 
make  pavment;  that,  when  so  pressed,  before 
ftaid  deed  was  given  upon  the  premises  de- 
manded, he  informed  the  various  creditors  that 
he  had  not  the  money  to  pay  with,  but  tliat 
there  was  ample  property  there  to  pay  all  debts; 
that,  if  he  did  not  pay  tbem,  Josephus,  hisson, 
the  tenant,  would  see  that  they  were  paid. 

The  demandant  offered  the  evidence  of  cer- 
tain witnesses  who  testified  that,  shortly  after 
the  deed  to  the  tenant  was  given,  tbev  called 
together  upon  Joseph  O.  Horton  at  hu  bome- 
tite&d,  and  on  the  premises  demanded  payment 
of  certain  debts  due  them  respectively,  which 
they  bad  also  called  for  payment  of  before 
the  date  of  the  said  deed;  that  Joseph  G.  Hor- 
ton then  told  them  that  be  had  property  enough 
here  to  pay  all  bis  debts;  that  he  gave  the  deed 
to  Josepous  to  prevent  his  creditors  from  tum- 
iog  him  out  of  doors;  that  he  could  not  pay 
them,  but  his  son  Josephus  would  pay  all  these 
bills;  and  that  they  could  go  up  and  see  him, — 
with  other  converaation  of  like  import.  The 
court  excluded  this  evidence. 

The  demandant  put  in  evidence,  without  ob- 
jection, that  the  said  wltaessee  went  directly 
from  the  father's,  about  8  miles,  to  the  residence 
of  said  Joeephus,  and  there  asked  him  to  pay 
their  bills  against  Joseph  G.  Horton;  that  said 
Josephus  replied:  "If  I  owe  you  anything,  I 
will  pay  you;  but  I  shall  not  see  the  old  man 
turned  out  of  doors.  If  there  is  anything  left 
after  the  old  man  gets  through,  we  will  divide. " 

The  demandant  also  offered  the  evidence  of 
his  son.  John  W.  Chase,  to  the  effect  that,  after 
said  deed  to  the  tenant  was  given,  he,  said  John 
W.,  for  his  father,  went  to  the  bomesteiul  of 
said  Joseph  G.  and  there  demanded  payment  of 
bis  fatiiers  bill,  stating  that  he  had  heard  that 
he,  Joseph  G.,  had  given  Josephus  W.  a  deed  of 
the  prenuiies;  that  Joseph  G.  replied  that  he  had ; 
that  Josephus  would  pay  all  the  creditors;  that 
he  had  then  property  enough  to  pay  them  all; 
that  they  would  not  lose  anything;  and  that  he 
gave  the  deed  to  Josephus  to  prevent  his  credi- 
tors from  toralDg  him  out  of  aotns.  This  evi- 
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dence  the  court  excluded.  The  court  refused 
to  admit  any  and  all  of  the  statements  and  talk 
of  the  father,  Joseph  G.,  after  the  giving  of 
deed  to  the  tenant,  except  such  as  were  made  In 
the  presence  of  the  tenant;  the  demandant  ex- 
ceptmg  thereto. 

The  tenant  testified  that,  at  the  time  he 
took  the  deed  of  the  farm  from  his  father,  hedid 
not  know  of  his  father's  owing  any  debts;  that 
he  had  loaned  to  bis  father  considerable  sumsof 
money —more  than  the  value  of  the  farm-— and 
bought  it  of  him  in  good  faith  and  paid  bis 
father  flOO  at  the  time  of  the  purchase,  besides 
the  previous  indebtedness;  that  he  allowed  his 
parents,  who  were  advanced  in  years,  to  live  on 
the  farm  after  he  bought  it;  but  that,  from  the 
time  of  the  purchase  ne  paid  the  taxes,  carried 
on  the  farm  for  his  own  beneiit  except  one  year, 
when  he  let  it  to  one  Simmons, who  wasagrand- 
son  of  the  said  Joseph  G.,  who  lived  with  bis 
grandfather,  and  who  carried  on  the  farm  and 
allowed  his  grandparents  to  live  there;  that  he 
assumed  the  mortgage  on  the  farm;  that 
the  father  had  no  control  of  it  from  the 
time  of  the  sale,  and  no  interest  in  the  farming. 
Several  witnesses  testified  to  having  seen  the 
defendant  lend  money  to  the  father  incoiuide- 
rable  sums  within  a  year  before  the  purchase  of 
the  farm  and  at  the  time  of  the  sale. 

The  tenant  offered  evidence  tending  to  show 
what  the  father  bad  done  with  some,  of  the 
money  which  he  had^ot  from  the  tenant — that 
be  had  lost  some  of  it  in  loans,  and  had  applied 
mostof  itintheaupportof  his  wife  and  himself. 

The  demandant  asked  the  court  to  rule : 
1.  Where  a  grantor  executes  a  deed,  to  his  son. 
of  his  homestead  where  he  is  living,  and,  after 
delivering  the  deed,  continues  in  the  use  and  oc- 
.  cupation  of  the  homestead  as  bef(»*e,  and  after- 
wards, while  in  such  occupation,  he  refers 
creditors  of  claims  against  him,  existing  prior 
to  the  date  of  the  deed,  to  his  son,  who  thereup- 
on, in  conversing  with  them,  admits  the  purpose 
of  the  deed  to  protect  the  father  from  his  cred- 
itors,— the  statements  of  the  father  while  In 
possession  of  the  land  and  on  the  premises, 
out  not  in  the  presence  of  the  son,  referring 
such  creditors  to  the  son  for  payment,  are  com- 
petent against  the  son  in  impeaching  his  title. 
The  second  ruling  asked  for  is  contained  In  the 
opinion.  The  third  rulingaskcd  for  was  as  fol- 
lows :  If,  at  the  time  of  the  delivery  of  the 
deed  by  Joseph  G.  Horton,  the  father,  to'the  son, 
there  was  an  agreement  or  understanding  be- 
tween them  by  which  the  land  thus  conveyed 
would  continue  to  be  held  and  enjoyed  by 
Joseph  O.  Horton  as  he  had  formerly  held  and 
enjoyed  it,  or  in  any  way  to  bis  benefit,  the 
conveyance  is  void  as  against  the  creditors  of 
said  Joseph  G.  Horton  or  bis  administrator. 
The  court  granted  the  second  instruction,  but 
refused  to  give  the  first  and  third;  verdict  was 
returned  for  the  tenant,  and  the  demandant  al- 
leged exceptions. 

Mettra.  Reed  &  Dann.  for  demandant : 

A  deed  cannot  be  impeached  by  any  state- 
ments or  acts  of  the  grantor  made  or  done  after 
the  delivery  of  the  deed. 

Brirlge  v.  Eggletton,  14  Mass.  S45;  Oatm  v. 
Momy,  IS  Gray,  564. 

The  principle  upon  which  this  rule  is  based 
has  many  exceptions.  This  case  presents  a  just 
and  legal  exception  to  that  rule. 
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Horton  v.  Wein»r,  124  Mass.  93;  Jordan  t. 
Otmod,  109  Mass.  457;  Lynde  v.  JfcOregor,  13 
Alleo,  173;  Bridgev.  Graff,  14  Kck.  55;  G'd.vv. 
jKnuTi,  8  Met.  100;  Daggett  v.  Sftaw,  6  Met. 
228;  White  v.  ion'no,  34  Pick.  328;  BlaJce  v. 
Eterett,  1  Allen.  2&;  ITydc  v.  Middlesex,  2 
Gray.  267;  Ilodgea  v.  Hodges,  2  Cush.  456; 
^daTTi*  V.  Davidson,  10  N.  Y.  309;  Cuyfer  v. 
MeCariy,  40  N.  Y.  221 :  McDowdl  v.  7iiMC«,  37 
Pa.  St.  164;  Hartman  v.  Dmer,  62  Pa.  St.  48; 
i%r  V.  Duff.  68  Pa.  St.  59. 

The  thira  ruling  requested  by  the  demand- 
ant should  have  been  givoi.  It  is  applicable 
to  the  evidence  admitted.  If  the  jury  believed 
this  testimony,  this  ruling  was  a  correct  ruling 
of  law,  and  its  application  to  the  evidence  was 
vital  to  the  rights  of  the  demandant. 

V.  Cunningham,  116  Mass.  469. 

Upon  evidence  tending  to  show  a  less  mea- 
sure of  benefit  reservea  for  the  grantor,  this 
ruling  of  law  has  been  held  to  apply. 

Lukinsv.  ^irrf.eWall.  78(7311.3,  bk.  18.  L. 
ed.  750);  CooUdge  v.  Melvin,  42  N.  H.  510. 

The  refusal  to  grant  the  request  for  ruling  3 
is  not  remedied  by  the  giving  of  ruling  3. 
Ruling  2  sets  forth  the  rule  of  law  which  ap- 

Slies  to  fraudulent  conveyances,  whether  the 
Bed  was  with  or  without  a  consideration, 
whether  voluntary  or  for  a  full  value  and  was 
asked  in  relation  to  certain  evidence  offered  by 
the  defendant. 

Peterson  v.  Farniim,  121  Mass.  480. 
Mr.  H,  Reed,  for  tenaut: 
Declarations  of  a  grantor,  subsequent  to  bis 
deed  are  Inadmisub^  to  show  his  deed  void  as 
to  creditors. 

Aldrieh  v.  EarU,  18  Qray,  578;  Gate*  v. 
Moviry,  IS  Gray,  564;  Bimpttm  v.  CarMm,  1 
Allen,  115;  Tapley  v.  Forbes,  2  Allen,  20;  Win- 
chester V.  Charter,  97  Mass.  140;  Sobertt  v. 
Medbery,  183  Mass.  100;  McAr)oy  v.  Wright, 
187  Mass.  210. 

The  demandant's  prayers  for  instructions 
were  properly  refused.  They  were  more  in  the 


nature  of  statements  of  facts  which  were 
covered  by  the  verdict  of  the  jury,  than  of 
propositions  of  law. 

K^iogg  V.  Tompaon,  142  MasB.  76. 

Morton*  C.  J.,  delivered  the  opinion  of  the 

court : 

The  rule  of  law  is  weJI  settled  that,  after  a 
conveyance  of  real  estate,  t^e  declarations 
of  the  grantor  in  disimragemeDt  of  his  grant, 
made  in  the  absence  of  the  jpantee,  are  never 
admissible  in  evidence  asunst  we  grantee. 
WiTieheaUr  v.  Oharttr,  97  Mass.  140;  ItoberU  t. 
Medbery,  183  Mass.  100,  and  cases  cited. 

The  court  therefore  rightly  excluded  the  de- 
clarations of  Josephiis  G.  Horton,  offered  by 
the  plaintiff. 

The  first  ruling  requested  by  the  plaintiff  was 
properly  refused  because  it  assumes  that  the 
defendant  admitted  that  the  deed  to  him  wan 
given  to  protect  the  father  from  bis  creditors,  of 
which  there  was  noevidence. 

The  third  ruling  requested  was  also  properly 
refused.  The  court  instructed  the  jury  in  ac- 
cordance with  the  second  request  of  the  plain- 
tiff, that  "if  the  purpose  of  the  cooveyance  to 
the  son  was  to  delay,  defraud,  or  defeat  other 
creditors  of  the  father,  and  the  sons  participated 
in  this  intept,  whether  the  deed  was  volun- 
tary— that  is,  without  consideration — or  for 
a  consideration  past  or  present,  it  is  v<nd 
against  the  claims  of  creditors  or  of  the 
administrator  duly  authorized  to  sell  all  his 
real  estate  for  payment  of  debts."  It  would 
be  erroneous  to  instruct  the  jury,  as  the 
Uiird  request  of  the  plaintiff  imports,  that 
if  a  father  makes  a  deed  to  his  stm  In  good 
faith  and  vrlfhont  any  intent  to  defraud  cred- 
itors, it  would  be  conclusive  evidence  of  fraud 
which  would  avoid  the  deed,  if  the  son  per- 
mitted the  grantor  to  occupy  the  premises  in 
any  way  to  his  benefit. 

ExeeptiomoDemUed. 


Nora.— One  who  has  parted  wlt^  tais  interest  oaa- 
DOt  affect  his  grantee  or  any  one  ctalmloK  through 
him.  See  Padgett  v.  Lawrenoe,  10  Paige,  170,  cited 
In  Vrooman  v.  King,  80  N.  Y.  482;  Potter  v.  Clark, 
W  How.  Pr.  118. 

The  declarations  of  a  tuppoeed  grantor  id  b  deed, 
after  the  date  of  the  deed,  as  "that  he  had  never 
made  the  deed,"  etc.,  cannot  t>e  given  in  evidence 
againrt  the  party  claiming  under  such  deed  after 
the  grantor's  deat^  Bsrtlet  v.  Del|n8t,4MasB.ne, 

The  conduct  and  declaratkms  of  a  grantor  re- 
speotlDg  the  estate  conveyed,  tending  to  |irove  a 
fraudulent  intent  on  his  part  before  the  oonvey- 
anoe,  la  proper  evidence  for  the  Jury  upon  an  In- 
quiry Into  the  validity  of  such  conveyance.  Bridge 
V.  Bggleeton,  14  Mass.  245. 

Admissions  of  the  owner  of  land,  made  when  he 
owned  It,  are  competent  evidence  against  one  claim- 
ing  under  him.  Bird  v.  8mlth,8  Am.  DecABS;  Dem- 
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lngv.C!BnIngton.aOAm.Deo.6BI,note;  Padgettv. 
Lawrence,  4i  Am.  Sea  240;  £Jttlev.6nson,aBN.H. 
IS05:  BeUv.  Woodward,  48  N.  H.  8B6;  Preaoott  v. 
Hayes,  43  N.  H.  696 ;  FoUows  V.  Fellows,  BT  N.  H.  86; 
Hobbs  V.  Cram.  22  N.  B.  m 

But  the  declarations  of  grantor  after  conveyance 
are  Inadmissible  against  hie  gran  tee  or  thoee  claim- 
ing under  him.  Barrett  v.  French.  1  Conn.  9&4 ;  < 
Am.  Dec.  241;  Drum  v.  Simpson,  6  Blnney,  47S;  t 
Am.  DecttO;  BraShearv.  Biirton,8Btbb,9;6Am, 
DeaaU:  Hatch  v.  Straight.  8  Conn. 81;  8  Am.  Dee. 
ise ;  Jackson  v.  Hlller,  12  Am.  Dec.  816 ;  He  WUUann 
V.  Martln,12Serg.A;B.M;  UAm.I>ec08B;  Sharp 
v.  Wlckllfre.  3  Litt.  10 ;  14  Am.  Dec.  87 ;  Osgood  v. 
Manhattan  Co.  3  Cow.  612;  15  Cow.  S04;  Cheoav. 
Chess,  1  Pen.  &  W.aa;  21  Am,  Dec.  850;  Doe  v. 
Moore,  4  Blackf.  446;  90  Am.  Dec.  AM;  WUeonv. 
Woodruff,  5  Uo.  40;  31  Am.  Dec  191;  Felder  v.  Bon- 
nett,  8  IteUulL  4i :  87  Am.  Dec.  616. 
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235 


MAINE. 

SuPRBlf  B  JUDICUI.  COUBT. 


John  McNAHARA  et  al. 

V. 

DennlB  A.  GARRTTY  et  oL 

The  certificate  of  an  affidavit  npon  a 
writ  a^inst  two  defendants  will  JastU^ 
the  arrest  of  one,  although  it  makes  use 
of  the  plural  form  of  the  pronoun. 

(Ketmt^teo  Decided  NoTemlwr  9.  1686.) 

ON  defendant's  exceptions.  Overruled. 
Tbis  was  an  action  of  debt  on  bond  pur- 
poitinff  to  be  given  in  accordance  with  Hev. 
Dtat.  chap.  118,  ^  15,  commonly  called  a  "flf- 
teen-day*  bond. 

At  the  trial  the  defendants  introduced  in  evi- 
-dence  tbe  affidavit  attached  to  the  original  writ, 
in  words  and  figure  as  follows: 
"State  of  Maine. 

Kennebec,  ss.         Hallowetl,  Sept.  6, 1888. 

Then  personally  appeared  Herbert  Blake,  at- 
torney, the  within  named  creditor,  and  made 
oath  that  he  has  reaaon  to  believe  and  does  he- 
lieve  that  the  within  named  debtors  are  about 
to  depart  and  reside  beyond  tbe  limits  of  the 
State,  and  take  with  them  property  or  means 
of  their  own,  exceeding  the  amount  required 
for  their  immediate  support,  and  that  tbe  de- 
mand sued  for,  or  tbe  principal  part  thereof, 
amounting  to  at  least  $10,  is  due  to  the  within 
named  creditor.  Herbert  Blake, 

rouly  sworn  to.]      Attorney  for  creditor." 

Tbe  defendants  requested  tbe  justice  presid- 
ing to  rule  as  a  matter  of  law  that  tbe  affidavit 
was  insufficient  in  law  to  authorize  the  sheriff, 
under  tbe  rec^uest  of  plaintiffs,  to  arrest  the  de- 
fendant Oamly  in  tbe  original  suit. 

Tbe  requested  rullBg  was  refused,  and  the 
presiding  justice  ruled  that  the  affidavit  was 
aofficient  in  law  to  authorize  tbe  arrest  of  said 
Oarrity,  by  virtue  of  which  the  boud  in  suit 
was  given.  To  this  ruling  the  defendants  al- 
leged exceptions. 

Mr.  liOrlng  Farr,  for  defendants: 

Though  tbe  action  be  joint,  the  service  of  the 
writ  is  several  and  distinct.  One  service  may 
he  1^  arrest  and  the  oth^  by  summons  and  at- 
tachment. No  person  can  w  an^sted  In  an  ac- 
tion on  contract,  on  mesne  process,  unless  the 
sf&davft  allege  specifically  sod  unequivocally 
that  he  is  about  to  depart  from  tbe  State,  etc., 
with  property  or  means  of  his  own.  exceeding 
the  amount  required  for  his  immediate  support. 
NoUiing  shall  be  left  to  inference. 

Proctor  V.  Lothrop,  68  Me.  256,  and  cases 
there  cited. 

^are  deeint. 

Mr.  H.  BC  Heath,  for  plaintiffs: 

The  use  of  the  pronoun  "their"  did  not  in- 
validate tbe  affidavit.  So  held  in  Caia  v.  Noble, 
S8  Me.  358,  a  similar  case. 

Tbe  i^>proval  of  tbe  bond  was  sufficient.  In 
Bopkina  v.  Bhgkr,  60  Me.  S66,  a  similar  ap- 
proval was  sustained. 

Smith  v.  Broten,  61  Me.  70,  Is  not  In  point,  be- 
cause in  that  case  the  bond  did  not  uiow  how 
or  by  whom  eitfaer  of  the  justices  was  selected. 

If  ^iproved  as  required  by  the  statutes,  it  is 

XK.  H.  B.  B.,  T.  m.  15 


a  statutory  bond,  but  being  given  to  release  a 
debtor  from  arrest  on  mesne  process  the  penal 
sum  should  be  reduced  in  equity  to  theamoant 
of  actual  damages. 

Downe*  v.  BHUy,  68  Me.  08;  TTetofsr  v.  BaOeg, 
57  Me.  864. 

If  not  approved  as  required  by  statute,  it 
would  still  be  a  good  bond  at  common  ]aw(dztf 
V.  Fatter,  49  Me.  562;  Smith  v.  Broten,  61  Me. 
70),  and  tbe  plaintiffs  would  be  entitled  only  to 
the  actual  damages  they  have  sustained. 

Virg^  J.,  delivered  the  opinion  of  the 
court: 

Of  the  several  questions  raised  by  tbe  bill  of 
exceptions,  tbe  only  one  relied  on  and  argued  by 
the  defendants'  counsel  relates  to  the  sufficien- 
cy of  tbe  affidavit,  wherein  the  plural  forms  of 
the  pronouns  were  used,  although  only  one  of 
tbe  debtors  was  arrested . 

In  1851  tbe  same  question  was  raised,  but 
the  court  considered  it  too  technical,  and  ad- 
judged the  affidavit  sufficient  Stare  dedtia, 
Catea  v.  Noble,  38  Me.  258. 

ExcepUont  overruled. 

Petera,  Ch.  J.,  Danforth.  Ubbaj.  Fos- 
ter, and  Haskoll,  JJ.,  concurred. 


Mary  HANSON  et  al.,  Plfft.  in  Err., 
Franklin  WOOD.  # 

1 .  A  defknlt  adndts  all  fkcta  well  pleaded 
in  a  declaration. 

2.  Where  Judgment  Is  rendered  on  de- 
fault, if  the  defendant  would  deny  the 
facts  declared  upon,  his  remedy  ia  by 
petition  for  rwlew,  and  not  by  writ  of 
error. 

8.  To  snstain  a  writ  (terror  for  an  error 
in  law,  the  error  moat  appear  by  an 

examination  of  the  record. 
4.  Where  Judgment  on  default  has  been 

rendered  in  an  action  in  tbe  name  of  an 
assignee,  a  writ  of  error  to  reverse  the 
same  will  not  be  granted  on  the  ground 
that  no  assignment  of  the  claim  saed 
was  filed  in  the  action. 

(Kennebeo  Decided  November  28, 1888.) 

WRIT  of  error.  Judgment  for  defendant. 
The  writ  contained  the  followmg  assign- 
ments of  error:  (1)  that  judtrment  was  rendered 
on  default  upon  a<»ouots  claimed  to  have  been 
as^gned  to  said  Franklin  Wood  by  one  C.  W. 
Taggart  and  Sumner  Soule,  for  f30.17  dam- 
ages and  $10.87  costs  of  suit ;  (2)  that  said  C. 
W.  Taggart  and  Sumner  Soule  never  had  or 
held  any  legal  account  against  the  said  Mvy 
and  Ivory  C.  Hanson  ;  that  they  were  not  in- 
debted to  them  or  either  of  them  at  tbe  time  of 
tbe  commencement  of  said  action;  (8)  that  there 
never  was  any  legal  assignment  of  any  claim 
against  stid  Mary  and  Ivory  C.  Hanson  to  ndd 
Franklin  Wood  on  which  said  jud^ent  was 
rendered:  (4)  that  said  pretended  assignment  on 
which  B^d  judgment  was  rendered  was  illegal 
and  fraudulent;  (5)  tbat  there  was  no  promise, 
omtract,  or  agreement  between  said  parties  on 


Digitized  by 


Google 


236 

vhidi  said  judgment  was  rendisred,  nor  anr 
alle^tioD  of  tbe  same  in  the  said  action ;  (o) 
Uiat  no  bUI  of  particulars  was  flied  in  sidd  ac- 
tion, but  judgment  was  rendered  on  a  gross 
sum;  (7)  toat  no  assignment  of  said  claim  was 
filed  in  said  action,  as  by  tbe  statute  required. 

Me»*r$.  Bfllane  ft  Beaae*  for  plaintiffo  in 
error: 

Service  by  one  unauthorized  is  no  service. 
So  the  original  judgment  was  on  default,  with- 
out legal  notice. 

Qravea  v.  Smart,  76  Me.  295;  HaH  v.  Enekiiu, 
6  Mass.  400:  A  B.  Uo.  v.  Weeks,  63  Me.  467,  and 
cases  cited. 

When  an  action  Is  brought  by  an  assignee,  in 
bis  own  name,  upon  a  contract  not  negotiable, 
tbe  statute  requires  the  assignment,  or  a  f:opy  of 

to  be  filed  witii  the  writ.  This  is  absolutely 
necessary  to  show  any  privity  or  connection  be- 
tween tbe  parties  to  the  suit ;  and  this  should 
become  a  port  of  the  record— should  be  entered 
of  record,  and  be  incorporated  into  it.  This  the 
statute  contemplated.  Herein  lies  tbe  reason  of 
its  enactment.  No  assignments  were  filed  or 
entered  in  this  case.  In  this  the  proceedings 
were  erroneous. 

Kev.  Stat.  chap.  82,  §130;  LitOdidd  v.  Pink- 
ham,  72  Me.  869  ;  Kirby  v.  Wood,  16  Me.  81 ; 
Piper  V,  Ooodwin,  23  Me.  851 ;  Valentine  v. 
Norton,9ia  Me,  194;  Pavl  v.  fluMey,  d6Me.  97; 
Starbird  v.  Eaton,  42  Me.  569 ;  MeArtliur  v. 
StarrettM  Me.  345;  Leacit  v.  Marsh,  47  Me .  548. 

Tbe  T^rd  discloses  an  error  of  omission,  and 
for  this  cause  the  judgment  riiould  be  revised. 

Short  V.  Pratt,  6  Mass.  496. 

Mr.  J.  H.  Potter,  for  defendant  in  error: 

The  first  part  of  this  alleged  error  is  clearlv 
an  error  in  law,  and  must  appear  by  tbe  recora. 
But  on  examining  tbe  on^ioal  writ  (a  trustee 
writ)  we  find  that  service  was  made  on  each  of 
the  defendants,  January  21,  1879,  by  reading, 
as  by  the  officer's  return  appears.  This  alleg«i 
error  attempts  to  contradict  the  record,  and 
tiierefore  is  not  assignable;  and  the  testimony 
of  Ma^  Hanson  and  Ivory  O.  Hanson,  the 
plaintins,  wherein  tbey  deny  said  service,  is 
clearly  inadmissible.  King  v.  Jtobineon,  88  Me. 
114;  Paul  V.  Huisei/,  35  Me.  97. 

If  from  any  cause  tbe  officer  was  disqualified 
for  serving  the  process,  such  disqualification 
should  have  been  taken  advantage  of  In  the 
court  below,  by  motion  or  plea  in  abatement. 

Denieon  v.  Portland  Co.  60  Me.  519. 

Nor  do  tbe  cases  cited  by  tbe  learned  counsel 
on  this  point  lend  bim  any  aid;  for  in  tbe  three 
cases  cited  the  errors  complained  of  were  errors 
In  law,  apparent  on  the  face  of  tbe  record. 

Gravetv.  Smart.  75  Me.  395 ;  Hart  t.  Buck- 
iru,  6  Mass.  809;  B.  B.  Go.  v.  Weeka.  52  Me.  466. 

The  medical  treatment  was  furnished  for 
Mary  Hanson  and  her  children,  the  goods  fur- 
nished ior  her  and  ber  children,  at  her  request; 
she  was  tbe  responsible  party,  and  promised  to 
pay,  and  was  legally  liable. 

Tafcwv.  Z/«r«!y,  65  Me.  221;  VerriU  v.  Par- 
ker, Id.  m. 

But  she  was  legally  summoned,  and,  if  not 
liable,  could  have  shown  it  in  the  court  below, 
even  under  the  general  issue;  but,  neglecting  to 
do  so,  still  she  had  a  remedy  by  review,  but 
cannot  seek  remedy  by  writ  of  error. 

Deniwn  t.  Pirrttand  (Jo.  60  Me.  519;  LoveU  v. 
KeUeff,  48  Me.  268. 
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Not., 

Remedy  cannot  be  sought  by  writ  of  enor, 
the  matter  complained  of  being  matter  of  fact. 
The  defendants  should  have  ta£en  advantage  of 

it  in  the  court  below,  or  by  review. 

Wetmore  v.  Ptant.  5  Conn.  541 ;  Londl  r 
Keltey,  48  Me.  268  ;  Starbird  r.  Eaton,  42  He. 
569. 

We  respectfully  submit  that  the  testimony  es 
tablishes  the  fact  that  the  assignments  were 
filed  with  the  writ.  This  allegra  error  is  as- 
dgned  as  an  error  in  law — counsd  at  least 
claims  it  to  be  such,  and  calls  it  an  error  of 
omission,  and,  in  support  of  his  position,  cites — 

Short  V.  PraU,  6  Moss.  496. 

If  an  error  in  law,  then  it  must  so  appear 
inspection  of  tbe  record;  and,  in  order  for  it  so 
to  appear,  it  must  be  a  part  of  the  record. 

Paul  V.  UuMt^,  36  Me.  97;  Kirby  t.  Wood,  16 
Me.  81. 

No  papers,  deposition,  or  memorandum  filed 
in  the  case  form  any  part  of  tile  record  naleas 
incorporated  therdn. 

McArthur  v.  Starret,  48  Me.  845 ;  Paul  r. 
Huetey,  supra. 

This  court  decided  in  ^rbird  v.  Eaton.  42 
Me.  669,  that  promissory  notes  on  which  judg- 
ment was  rendered  formed  no  part  <tf  the  rec- 
ord. The  same  doctrine  was  held  in  Btorer 
v.  White.  7  Mass.  448.  and  Peiree  v.  Adama,  8 
Moss.  883. 

In  Wood  V.  Ik(oater,  66  Me.  542,  the  court 
held  that  tbe  failure  to  file  the  assignment  of  a 
chose  in  action  with  the  writ  could  not  be  taken 
advantage  of  by  demurrer. 

In  lAUlefield  v.  Pinkham,  73  Me.  369,  this 
court  held  that  the  assignment  was  a  "  paper 
declared  on." 

And  this  court  has  uniformly  held  that  pa- 
pers, notes,  or  memoranda  filed  as  evidence  in 
a  case  form  no  part  of  the  record. 

Eirby  V.  Wood,  16  Me.  81;  Paul  v.  Huatry,  35 
Me.  97;  Starbird  v.  EaUm,  42  Me.  509;  McAr- 
thur V.  Garret,  48  Me.  846. 

Tbe  error  complained  of  must  be  such  as  af- 
fects the  validity  or  regularity  of  the  proceed- 
ing itself, 

McArthur  v.  Stmret,  48  Me.  845. 

In  Wood  V.  Decoeter,  66  Me.  542,  tbe  court  says 
that  the  failure  to  file  the  assignment  was  not 
fatal  to  tbe  action  ;  and  in  LiUlefield  v.  Pink- 
ham,  eupra,  the  court  held  that  the  neglect  to 
file  it  did  not  go  to  the  merits  of  the  action, 
but  to  matter  in  abatement. 

In  tbe  case  at  bar  the  plaintiffs  in  error  were 
duly  summoned  in  the  original  suit;  neither  of 
them  labored  under  any_  Ic^  incapacity  or  dis- 
abili^,  both  lived  within  tbe  jurisdictmn.  and 
could  have  appeared  and  taken  advanuge  of 
tile  supposed  error  by  motion  or  plea  of  Mate- 
ment  Tbe  defendant  in  the  present  suit  is  not 
to  suffer  by  their  laches. 

Wetmore  v.  Plant,  5  Conn.  541  ;  Lotiea  v. 
Kaiey,  48  Me.  268 ;  Starbird  v.  E^n,  42  Me. 
669  :  Woody.  Deeonter,  and  LitU^fiOd  v.  Pink- 
ham,  eujwa. 

Error  in  fact  cannot  be  assigned  in  a  writ  of 
error,  where  the  matter  of  fact  might  have  been 
put  in  issue  and  tried  in  the  original  action. 

Baymond  r.  Butteneor^,  189  Mass.  471. 

Per  CnrbuB; 

The  judgment  which  tbe  plaintiffs  seek  to 
reverse  was  rendered  on  default.  The  default 
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adndts  all  tbe  foots  well  pleaded  in  tbedeclara- 

tioD. 

The  flrst.  second,  third  and  fourth  assign- 
ments of  errors  are  errors  of  fact,  and  deny  the 
existence  of  facts  averred  in  the  declaration 
(which,  though  not  a  part  of  the  record,  is  in 
evidence),  and.  if  true,  are  not  the  foundation  of 
the  writ  of  error,  but  mi^t  pnmerljr  be  ad- 
dfeased  to  the  court  in  a  petition  for  review. 

The  6fth  and  sixth  assignmeotH  allege  l^al 
errors  in  the  record.  If  true,  they  might  sus- 
tain a  writ  of  error,  but  they  are  nottapported 
by  an  examination  of  the  record. 

The  seventh  assi^ment  alleges  a  fact  which 
cannot  sustain  a  writ  of  error.  It  could  be  taken 
advantage  of  only  by  motion  or  ^ea  in  abate- 
ment.  Lita^eidy.  Pinkkam,  73  Me.  869. 

Judgment  far  the  dtfendattt. 


Ebenezer  I.  NUTTER  et  at., 

V. 

Stephen  TAYLOR  et  ai.  , 

1.  Bzeeptions  to  the  ruling  of  the  court 
in  accepting  a  repoit  of  referees  cannot 
be  avatained  wmb  they  do  not  shovr 
that  the  fketa  upon  whieb  the  objec- 
tions to  the  report  were  baaed  were 
proved  to  the  court. 

2.  When  such  facta  do  not  appear  from  an 
inspection  of  the  record,  they  muat  be 
otherwise  proved. 

3.  In  an  action  of  trover  for  the  valne  of 
certain  spruce  treea  cut  from  plaintiffs' 
land,  it  was  claimed  that  before  the  ac- 
tion was  commenced  the  parties  agreed 
that  the  case  should  gotorefbreeawho 
■boold  view  the  premises  andhavethe 
hearing  at  a  eertaia  place.  This  al- 
lied ap!>e«ttent  was  not  entered  of 
record  nor  made  a  part  of  the  rule  of 
reference.  Held*  that  the  a^eement,  if 
made,  was  not  binding*  and  that  the 
determination  of  the  referees  as  to  the 
necessity  of  a  view  was  final. 

4.  Where  the  parties  toa  reference &il  to 
agree  as  to  the  time  and  place  <rfliear> 
ingt  the  refiareea  may  dMermiae  that 
question. 

5.  Refereea  are  not  anthorlaed  to  allow 
the  chargea  of  a  aurveyor  appointed 
by  the  court  in  the  ease ;  but,  if  they 
should,  their  report  would  not  be  set 

•  aside  for  that  reason  unless  the  object- 
ing party  alleged  that  the  allowance  was 
unreasonable  and  he  was  aggrieved. 

(Oxford  Decided  November  80. 1886.) 

ON  exceptions  by  defendants.  Oterruled. 
The  questions  raised  are  stated  in  the  opin- 
ion. 

Memn.  Biabee  ft  Hersey*  for  defendants: 
Horse,  in  bis  work  on  Arbitratioa,  p.  486,  says: 
"If  an  arbitrator  unreasonably  refuses  to  hear 
a  competent  witness,  it  is  sudi  gross  miscon- 
duct as  to  vacate  the  award,  for  such  refusal  is 
against  natural  justice." 

Bv  the  thirty-second  rule  of  this  court  the  de- 
fendants had  an  undoubted  right  to  be  beard  on 
the  question  of  oosta  and  on  allowing  any  por- 
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don  of  the  mmyor'e  UU.  The  defendants  had 
a  right  to  inspect  the  items  and  to  object  in  open 
court  to  any  portion  or  all;  but  were  deprived 
of  that  right,  as  tbe  referees  took  it  out  of  tbe 
hands  of  the  court  and  allowed  a  gross  sum. 
48  Me.  400. 

The  referees  had  no  right  to  include  said  sur- 
veyor's bill  in  their  award. 

Their  action  in  so  doing  is  a  clear  excess  of 
their  power,  and  such  an  excess  of  power  as 
makes  it  the  plain  duty  of  this  court  to  exam- 
ine into  the  same  and  reject  said  report 

48  Me.  646,  547. 

It  is  insisted  ttiat  the  defendants  miut  fail  be- 
cause they  furnished  no  proof  of  the  facts  upon 
which  they  rely ;  but  it  would  seem  that  the 
Judge  ruled  the  facts  Immaterial  It  must  be 
understood  that  the  defendants  were  to  estab- 
lish the  facts  asserted  in  their  motion,  and  that 
they  would  have  done  it  if,  in  the  opinion  of 
the  presiding  jiistice,  it  wotdd  have  b^n  of  any 
avail.  The  plaintiff,  if  he  denied  the  existence 
of  the  alleged  facts,  should  have  contested  them, 
if  the  judge  would  have  permitted  it;  and  then, 
if  the  defendant  failed  in  his  proofs,  the  report 
would  have  been  accepted  without  objection. 

Btaxk  V.  BiekejL  48  Me.  545. 

Me»»T».  D.  R.  Hastings  and  David  Ham- 
numOf  for  plaintiffs. 

Libbey*  J.,  delivered  Uie  opinion  of  the 
court: 

When  the  report  of  the  r^erees  was  offered 
in  court  for  acceptance,  the  defendants  filed 
their  objections  thereto  in  writing,  assigning 
three  reasons  therefor.  Tbe  objections  were 
overruled  and  exceptions  taken. 

The  first  objection  is,  in  substance,  that,  prior 
to  the  commencement  of  tbe  action,  the  refer- 
ence was  agreed  upon  by  two  of  the  plaintiffs 
and  one  of  the  defendants;  that  a  part  of  the 
agreement  was  that  the  "referees,  m  determin- 
ing the  same"  (the  case),  "should  view  the 
premises  and  hear  the  parties  at  Byron ; "  and 
that  the  defendants  were  induced  to  agree  to 
refer  by  the  agreement  as  to  view  and  place  of 
hearing.  They  allege  that,  after  the  rule  was 
delivered  to  the  referees,  the  plaintiffs  refused 
to  carry  out  this  part  of  the  agreement,  and  that 
tbe  referees,  to  whom  this  question  was  submit- 
ted, appointed  and  held  the  hearing  at  Bethel. 
They  further  allege  that  the  referees  did  not 
view  tbe  premises,  althou^  tb^  requested  them 
to  do  so. 

This  objection  Lb  based  on  alleged  facts  out- 
side of  the  record,  and,  to  sustain  the  exceptions 
to  the  ruling  cS.  the  court,  tiie  case  should  show 
thatthefactswereprovedoradmitted.  Neither 
appears,  nor  docs  it  appear  that  any  evidence 
was  offered.  We  think  this  is  a  good  answer  to 
the  exception  on  this  point. 

But.  assuming  that  tbe  facts  were  proved  as 
alleged,  we  think  the  ruling  right.  'The  agree- 
ment was  executory;  it  was  made  before  the  ac- 
tion was  commenced.  It  was  not  brought  to 
the  knowledge  of  the  court  when  the  reference 
was  entered ;  but  the  reference  was  entered  of 
record  without  regard  to  it.  If  the  defendants 
wished  to  avail  themselves  of  its  benefit^),  it 
should  have  been  entered  of  record  and  em- 
bodied in  the  rule,  that  (he  action  of  the  referees 
might  be  governed  by  it.  In  the  absence  of  it, 
it  was  the  duty  of  the  referees,  if  the  putiea 
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did  not  agree,  to  fix  the  time  and  place  of  hear- 
ing. It  vas  also  their  duty,  after  heariag  the 
endence  and  the  parties,  to  determine  whether 
a  view  was  required,  or  would  give  them  further 
light  in  regard  to  the  merite  of  the  case.  In  the 
araence  of  fraud  or  improper  conduct  on  the 
part  of  the  referees  in  discharging  those  duties, 
uieir  determination  is  final  ana  conclusive.  No 
fraud  or  hnproper  conduct  on  the  part  of  the 
referees  is  allegied  or  claimed  in  argument. 

The  second  objection  ia  that  the  evidence  was 
not  sufficient  to  prove  a  joint  conversion  by  the 
defendants.  This  was  an  issue  for  the  deter- 
minatioa  of  the  referees,  and  tiieir  decision  is 
final. 

The  third  objection  is  that  the  referees 
awarded  that  the  plaintiffs  recover  the  amount 
paid  the  surveyor  for  hie  services  and  expeDses 
m  surveying  the  lines  id  dispute  for  the  parties. 
He  was  appointed  and  commissioned  by  the 
court  for  that  purpose.  Begiilarly  his  compen- 
sation ^ould  be  fixed  by  the  court  after  the  re- 
turn of  bis  commission,  and  taxed  as  a  part  of 
the  costs  of  court.  But  it  was  in  the  power 
of  the  r^erees  to  awwrd  in  resnrd  to  the  costs  of 
the  court  (Rev.  Stat.  chap.  ^,  g  120),  and  they 
have  stated  in  their  report  the  amount  awarded 
as  paid  the  surveyor,  in  separate  items.  This 
part  of  the  award  might  have  been  rejected 
without  affecting  the  rest  of  it,  if  it  had  been 
alleged  or  ctaimM  that  the  amount  allowed  was 
excessive,  and  the  amount  would  then  have  been 
fixed  by  the  court.  But  there  is  no  suggestion 
that  the  amount  allowed  is  excessive.  If  it  is 
not,  and  was  peid  by  the  pb^ntiffs,  it  is  imma- 
terial whether  it  be  fixed  by  the  court  or  deter- 
mined by  the  referees.  It  does  not  appear  that 
the  defendants  were  aggrieved  by  the  ruling  on 
this  point. 

Exceptions  oierruled. 

Peters,  CJi.  J.,  Walton. Drafbrth.Vir- 
gin,  Emery,  and  HMkell.  JJ.,  concuired. 


Heliflsa  A.  ANDREWS 
o. 

Melzer  T.  DTER  al 

1.  In  the  absence  of  any  evidence  or  cir- 
ctuuBtances  to  the  contrary,  the  prodoc- 
tion  of  a  deed  by  the  arantee  is  prima 
faH^  evidence  wT  its  uUvery. 

%.  No  preamnption  '  of  dellTWV  arises 
where  a  deed  running  to  Mercy  A. 
Andrews  is  produced  by  Meliss*  A. 
Andrews,  her  deceased  husband  being 
the  grantor. 

(Knox — Decided  November  2B,  1888.) 

OK  exceptions  by  the  defendants.  Sattained. 
The  case  is  stated  in  the  opinton. 
Mt.  True  P.  Pierce,  for  defendants: 
In  lAiueott  v.  Fernald.  6  Me.  496,  the  rule  is 
laid  down  that  parol  evidence  cannot  be  re- 
ceived to  contradict,  vary,  or  explain  instru- 
ments in  writing. 

The  rule  is  very  fully  stated  in  Lina^n  v. 
Avery,  10  Me.  418. 

As  further  authorities  on  this  point,  I  cite~ 
Hancock  v.  Fair^Od,  80  Me.  289;  Chandler 
V.  MeCard,  88  Me.  664;  Madden  v.  Tndur,  46 
2S6 


Me.  807;  Soger$  v.  MePheten,  40  Me.  114;  Vef- 

HngUm  v.  Murd&ugh,  41  Me.  281 ;  2  Whart.  Ev. 
920;  1  Greenl.  Ev.  275;  1  Best,  Ev.  421. 

In  Hall  V,  Leonard,  1  Pick.  27,  the  court 
savs:  "  There  seems  to  be  no  case  of  a  deed  in 
wnich  the  uncertainty  has  been  supplied  by 
parol  testimony." 

In  Crawford  v.  Spencer,  8  Cusb.  418,  is  a  full 
discussion  of  the  questions  involved. 

In  Peabody  v.  Broten,  10  Qray,  49.  the  court 
says:  "  Where  two  names  are  distinguishable, 
such  as  Oeorge  and  James,  or  even  where  the 
names  are  much  alilie,  as  Edward  and  Edwin, 
both  properly  called  Ned,  still  being  well 
known,  distinct,  Christian  names,  it  is  not  com- 
petent to  go  into  direct  parol  evidence  tiiat 
where  Edward  was  written  Edwin  was  in- 
teoded." 

In  i^impeonv.  JXt,  131  Mass.  179,  there  was 
a  Daniel  Eastman  and  a  Daniel  Eastman,  Jr.. 
and  it  was  held  that  "  junior  "  being  no  part  of 
the  name,  but  merely  a  designation,  this  raised 
a  question  proper  for  parol  explanation. 

In  Jackion  v.  Foster,  12  Johns.  48S,  the  court 
says:  "Parol  evidence  cannot  be  admitted  to 
show  that  a  lease,  reserving  a  rent  to  Bonnel, 
and  which  purports  to  be  for  his  sole  use,  was 
meant  and  intended  to  be  for  the  boiefit  of  an- 
other person." 

Courts  have  uniformly  held  in  cases  of  con- 
veyances to  persons  not  in  eue  that  they  were 
void  oA  initio. 

MiUery.  Chittenden,  2  Iowa,  815. 

In  Brown  v.  Brown,  66  Me.  816,  the  court 
gives  some  viJuable  suggestions  touching  the 
delivery  of  a  deed,  and  establidkes  the  rule  that 
extreme  care  is  to  be  exercised  and  nothing 
left  to  presumption. 

If  the  plaintiff  has  been  wronged,  or  there  la 
a  mistake  in  the  deed  through  which  she  may 
suffer,  she  must  seek  her  remedy  tn  equity. 

Kev.  Stat.  chap.  77,  §  6,  ci.  4,  confm  fUI 
equity  powers  upon  the  supreme  court  to  re- 
form  deeds  and  correct  mistakes  in  them.  Thii 
authority  Is  exclusive,  not  concurrent. 

Adama  v.  Steten*.  49  Me.  862;  Fari^  t.  Bry~ 
on(,  82Me.  474. 

Mr.  C.  E.  Littlefield,for  plaintiff: 

It  is  immaterial  that  there  is  a  mistake  in  the 
Christian  name,  if  the  deed  explains  who  is  in- 
tended. A  deed  to  Bobert  Bishop  of  E.  will 
be  good,  though  his  real  name  is  Holand. 

8  Washb.  Real  Prop.  265. 

"A  grant,  therefore,  to  Henry,  Earlof  Pem- 
broke, where  his  name  is  Robert,  isgood." 

Hall  V.  Leonard,  1  Pick.  30. 

In  Scanlanv.  Wright,  13  Pick.  533,  Eliza  A. 
Scanlan  claimed  under  a  deed  to  Eliza  A.  Gas- 
tin,  and  the  court  held  that  it  was  competent 
to  show  that  she  was  the  perscm  to  whom  the 
grant  was  made. 

When,  taking  the  name  andadditlon  together, 
the  deed  fully  applies  to  neither,  it  falls  within 
the  rule  of  a  latent  ambiguity;  and  hence  a 
deed  to  "Hiram  Oowing,  cordwahier.  was  held 
to  be  a  deed  to  Hiram  Q.  Gowing,  ccnrdwaino, 
and  not  a  deed  to  Hiram  Oowing,  his  son,  who 
was  not  a  cordwainer." 

Peabody  V.  Broten,  10  Gray,  46. 

A  latent  ambiguity  as  to  the  grantee  (Eingt- 
ford  V.  Hood,  105  Mass.  496;  Stmpxm  v.  Btx, 
ISl  Mass.  184),  or  as  to  another  operative  part 
of  the  ^ed,  as  a  monument(2VIerT.  t^tekeU,  78 
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Me.  415),  opens  tbe  case  foT  explanatory  parol 
eridence. 

Eridence  that  the  name  of  a  payee  was  er- 
roneously written  in  an  order  is  admissible. 

Jaeotm  v.  Benson,  89  Me.  182. 

So,  parol  eTidencc  would  be  admissible  to 
prove  that  George  Houseman  and  George 
Hoamer  are  the  same  person. 

Jaekaon  v.  Hart,  12  Johns.  84. 

So  liere,  to  show,  inasnrach  as  there  is  no 
Mercy  A.,  that  Mercv  A.  is  really  Melissa  A. 

Jaek$on  v.  Oody,  9  Cow.  \4&. 

Tbis  priaciple  is  sustained  by  the  best  ele- 
mentary writers.  lOreenl.  £v.  13th  ed.  §^391, 
297;  Whart.  Ev.  S§  953,  954;  Best,  Ev.  {5  236; 
1  Jarm.  Wills,  260  and  note.  See  also  Scofidd 
T.  Jennifigi.  68  Ind.  282;  Mobberly  v.  Mohberly. 
60  Md.  876;  FerreU  t.  Rvrtt,  68  Ga.  183. 

The  cases  of  Crauiford  t.  Spencer,  8  Cusb. 
418,  and  Whitmore  v.  Learnt,  70  Me.  388,  are 
undoubtedly  relied  upon  by  the  defendant. 
They  are  precisely  alike,  but  are  entirely  unlike 
the  case  at  bar. 

The  general  principle  upon  which  the  case 
turns  was  corrcctiv  stated  by  the  court.  If 
any  <rf  the  illustrations  used  In  the  charge  go 
bejond  this  rule,  they  also  go  beyond  the  neces- 
sioes  of,  and  are  not  applicable  or  necessarr  to, 
the  case,  and  defendants  are  not  aggrievea  by 
them,  and  have  no  right  of  exception  therefor. 

Kiipatriek  t.  HaU,  67  Me.  548;  State  v.  Pike, 
65  He.  111. 

Idbbey*  delivered  die  opinion  of  the 
court: 

This  is  a  writ  of  entry.  The  pl^ntifT.whose 
name  is  Melissa  A.  Ajidrews,  claims  title  to 
the  demanded  premises  by  virtue  of  a  deed 
from  James  Andrews,  her  husband,  to  Mercy 
A.  Andrews,  dated  July  3,  1875. 

Tbe  defendants  claim  the  posaesdoo  of  the 

Premises  under  a  lease  from  James  Andrews, 
'he  plaintiff  claims  that  the  discrepancy  In  the 
name  of  the  grantee  in  the  deed  arose  from  a 
mistake  made  when  the  deed  was  written;  that 
she  is  in  fact  tbe  grantee;  and  that  it  was  deliv- 
ered to  her,  as  the  grantee,  by  the  grantor. 
,  On  the  other  hand,  the  defendants  claim  that 
James  A  ndrews  did  not  intend  to  convey  to  the 

{»laintiff;  that  the  difference  in  the  name  was 
ntentional  on  his  part;  and  that  he  never  de- 
livered the  deed  to  her  to  lake  ^ect  as  his  deed 
to  her.  There  was  evidence  tending  to  support 
the  position  of  each  side. 

On  this  point  the  court  instructed  the  jury  as 
follows:  "  Now  was  the  deed  made  to  her  and 
delivered  to  her  as  her  deed  ?  She  has  it  and 
produces  it  here,  and  the  presumption,  there- 
nne.  Is  that  it  was  delivered  to  her." 

We  think  this  was  error.  True,  it  is  well 
settled  that,  in  the  absence  of  any  evidence  or 
circumstances  to  the  contrary,  the  production 
of  the  deed  by  the  grantee  is  prima  facie  evi- 
dence of  its  deliveiT.  8  Oreenl.  Ev.  §  297;  May- 
nard  v.  Maynard,  10  Mass.  456;  Hatch  v.  Hot- 
kina.  17  Me.  881. 

But  this  rule  prerails  only  when  tbe  deed  is 
inoduced  the  grantee.  Here,  by  the  deed 
alone,  the  plaintiff  does  not  appear  to  be  the 
frrantee.  It  can  only  be  made  to  appear  that 
die  is,  by  evidence  aliunde.  The  rule  given  to 
tbe  hiiy  by  the  court  required  them  to  find  that 
the  deed  was  delivered  to  the  plaintiff,  as  her 
n. 


deed,  without  evidence  identifying  her  as  the 
grantee.    If  the  instruction  had  required  the 

Jury  to  find  that  she  was  in  fact  the  grantee,  be- 
ore  they  could  infer  a  delivery  to  her  from  the 
production  of  the  deed  by  her,  it  would  have 
been  correct;  but,  to  make  out  a  prima  facie 
case,  she  was  required  only  to  produce  and  put 
in  evidence  tbe  deed  from  Jamee  Andrews  to 
Mercy  A,  Andrews.  This  was  undoubtedly 
an  inadvertence  of  the  presiding  justice,  but  it 
was  calculated  to  mislead  the  jury.  We  know 
of  no  authority  to  sustain  It 
Exeeptiona  »uetaincd. 

Peters.  Ch.  J.,  Danforth,  Virgin,  Fos- 
ter, and  Haakell,  JJ.,  concurred. 


Annie  HANSON 

V. 

William  B.  HELLEN. 

It  is  eompetent  for  a  laadlord  and  ten- 
ant  to  vary  the  contract  for  rent,  and 
the  use  and  occupation  by  tbe  tenant 
under  the  modlfled  eontraet  makes  a 
good  consideration  for  it. 

(Cumberland  Decided  Novemlwr  80, 1888.) 

ON  exceptions  tiy  defendant.  OverruM. 
This  was  an  action  of  assumpsit  on  acoount 
annexed. 

Defendant's  counsel  asked  tiie  court  to  in- 
struct the  jury  that  there  was  no  con^eration 
for  the  contract  declared  upon,  and  to  direct  a 
verdict  for  the  defendant.  The  presiding  jus- 
tice refused  to  give  this  instruction  and  to  so 
direct,  and  instructed  the  jury  as  follows: 

"1.  Now,  thefacthavingbeen  proved  that  in 
April  the  defendant  agreed  to  pav  the  plaintiff 
the  sum  of  $8.33  per  month  for  the  use  andoo- 
ocupation  of  this  bouse,  that  rate  per  month  con- 
tinues until  the  parties  agree  upon  a  different 
rate  per  month;  that  is,  it  once  being  proved 
that  in  April  last  an  agreement  existedbetween 
the  plaintiff  and  de^ndant,  whereby  the  de- 
fendant was  to  pay  the  plaintiff  the  sum  of 
$8.38  per  month  for  tbe  use  and  occupation  of 
the  bouse,  that  rate  will  continue  until  it  ap- 
pears from  the  testimony  that  a  different  rate 
per  month  was  agreed  upon  between  tbe  parties. 

"2.  Now  the  plaintiCE  in  this  case  claims  that 
in  September  or  October  of  last  year  a  differ- 
ent rate  for  the  use  and  occupation  of  the  prem- 
ises was  agreed  upon,  and  it  is  for  tbis  increased 
rate  that  she  brmgs  this  action.  She  claims 
that  in  October  last,  after  more  or  less  conver- 
sation, tbe  defendant  agreed  to  pay  her  a 
larger  sum  than  $8.88  per  month.  She  has 
alleged  that  in  her  writ,  and  the  burden  resta 
upon  her  to  prove  it.  Tfaedefendant  deniesit, 
and  that  is  the  only  question  of  fact  which  I 
propose  to  leave  to  you. 

"8.  The  plaintiff  says  that  the  defendant  did 
agree,  in  October,  to  pay  a  laiger  suni,  but  that 
no  specific  sum  was  named.  The  defendant 
denies  that  he  agreed  to  pay  anything  more 
than  $8.33 per  month;  and  claims  that  he  paid 
that  sum  for  tbe  time  he  occupied  the  premises, 
and  that  he  owes  the  plaintiff  nothing.  It  is 
for  you  to  determine  whether  such  an  arrange- 
ment as  tbe  plaintiff  claims  was  made.  Did 
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the  detendant  agree  to  pay  the  phiintifl  in  Octo- 
ber, a  greater  sum  per  month  than  $8,887  You 
are  to  take  all  the  testimony  into  condderation 
and  determine  this  fact. 

"4.  It  is  not  claimed  here  tliat,  at  that  time, 
any  specific  sum  was  agreed  upon  between  the 
pldnufl  and  defendant.  The  plaintiff  simply 
says  that  the  defendant  agreed  to  pay  more 
than  tB.tIS  per  month  for  the  occupancy  of  these 
premises  from  October  12  to  November  12. 
So.  If  you  find  that  the  plaintiff  is  entitled  to 
recover,  she  would  be  entitled  to  a  fair,  reason- 
able sum  above  the  sum  of  $8.88,  for  the  use 
and  occupation  of  the  premises  during  that 
month.  Taking  all  the  testimony  into  consid- 
eration, what  would  be  fair  and  reasonable  for 
the  plaintiff  to  recover  for  the  use  and  occupa- 
tion of  tliese  premises  above  the  $8.88  which 
the  defendant  has  already  paid?  Whatever 
you  find  that  sum  to  be,  the  plaintiff  is  entitled 
to  recover  it. 

"5.  If  you  find  that  an  increase  of  rent  was 
agreed  upon,  the  plaintiff  would  be  entitled  to 
recover  what  would  be  a  reasonable  sum  for 
the  use  and  occupation  of  the  premises  for  that 
month,  in  excess  of  $8.88." 

To  ^1  which  rulings  and  instructions  and  re- 
fusals to  instruct  the  said  defendant  excepted. 

Mr.  F.  V.  Chaae.  for  defendant: 

The  consideration  for  a  contract  must  move 
from  the  party  to  whom  the  promise  is  made. 
There  must  be  actual  daniage,  or  a  suspension 
of  forbearance  of  right,  or  a  probability  of 
loss,  to  be  a  valid  consideration. 

Gabot  V.  Haakim,  8  Pick.  S8. 

Consideration  means  aometiiing  which  is  of 
some  value  in  the  eye  of  the  law,  morhig  from 
the  plaintiff. 

Kidder  v.  Blake,  45  N.  H.  532. 

The  surrender,  forbearance,  or  assignment 
of  a  claim  having  no  legal  vaUdity  Is  not  a  suf- 
ficient conajderation  for  a  contract. 

1  Chitty,  Cont.  38,  89,  46;  Kidder  v.  Bake, 
46  N.  H.  530  ;  Haynct  v.  Tlum,  28  N.  H.  401. 

Mefm-t.  Elliot  King  and  George  C. 
Hopkins,  for.'plaintiff : 

The  defendant  has  made  no  effort,  in  his  ex- 
ceptions, togiveall  the  pertlnentevidence;  but 
baa  picked  out  a  part  of  the  case  and  asked  for 
a  ruling  upon  an  abstract  question,  and  also 
that  plaintiff's  case  be  peremptorily  decided 
against  her. 

Riekerv.  Jby  72  Me.  106. 

The  requested  instruction  is  not  based  upon 
facts  sufficient  to  make  it  applicable. 

Snow  V.  Pendbmot  Riter  Ice  Go.  77  Me.  65. 
«  If  the  notice  to  quit  bad  been  given,  It  must 
have  expired  November  34.  llie  receipt  shows 
that  the  rent  day  was  the  34th  day  of  the 
month,  and,  the  rent  having  been  paia,  the  no- 
tice must  be  given  to  expire  on  that  day. 

WiUan  v.  I^reaeott,  62  Me.  116. 

There  is  a  close  analogy  between  the  rule  in- 
voked by  defendant  and  the  rule  that,  while 
payment  of  part  of  the  sum  due  at  the  time 
aira  fAM»  of  payment  is  not  a  craidderation  for 
a  promise  by  the  creditor  to  release  the  balance, 
the  least  variation  in  time,  platx,  or  manner  of 
payment  will  raise  a  consideration. 

Hinckieif  v.  Arey,  27  Me.  862;  Lee  v.  Oppen- 
heimer,  82  Me.  263. 

Defendant  might  make  his  election  whether 
to  Insist  upon  lus  notice  at  secure  the  term  be 
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desired  1^  contract;  and,  havingmade  hiseleo- 
tion,  cannot  now  repudiate  his  obligation. 

Bachelder  v.  Lordy,  69  Me.  38. 

The  case,  even  to  the  omissions  in  the  report 
of  the  facts,  and  certainly  in  the  general  prin- 
ciples involved,  bean  a  strong  resemblance  to 
Bean  t.  Jay,  38  He.  117. 

Per  Cnriun: 

The  defendant  was  occupying  the  plaintifTs 
premises  as  tenant  at  will,  paying  an  agreed 
rent  of  $8.SS  per  month.  The  ^ury  found  that 
early  in  October,  1885,  the  parties  agreed  that 
for  the  next  month,  from  October  12  to  No- 
vember 12,  the  plaintiff  should  not  be  limited 
to  $8.83  rent,  but  that  the  defendant  should  {iqr 
a  larger  sum.  It  was  competent  for  the  parties 
to  so  vary  the  contract,  and  the  use  and  occn- 
pation  of  the  defendant  under  it  so  modified 
was  a  good  consideration  for  it 

We  see  no  error  in  the  rulings  excepted  to. 

Kofe^iom  overrule. 


Andrew  J.  STEVEN8 
e. 

fienjamln  KELLBY,  Jr.,  et  al. 

1.  The  riparisbo  owner  on  an  onnAviarm- 
ble  stream  is  the  owner  of  the  lee 
formed  apon  the  water,  though  the  ice- 
field is  made  by  flowa^  caused  by  a 
milldam  of  a  riparian  owner  below. 

2.  Where  the  owner  of  such  a  wilHaM 
maliciously  aud  unnecessarily  draws  the 
water  from  the  pond,  and  thus  deatroys 
the  ice-priTilegei  he  Is  Ua.ble  In  dam- 
ages to  the  owner  thereof. 

( Waldo^ — ^Dedded  December  T.  UMlJ 

ON  report    Action  to ttand for  (riot. 
The  facts  are  stated  in  the  opinion. 
Mewrg.  Thompaon  &  I>iuiton«  for  plain- 
tiff: 

A  jnant  of  land  bounded  by  a  pond  artifldally 
raised  is  presumed  to  go  to  the  center  of  the 
stream. 

MaTUvr  v.  Blake,  03  He.  96;  BobiMm  v. 
White,  42  Me.  316. 

Any  man  may,  on  his  own  land,  erect  and 
maintain  a  watennill  and  dam  to  raise  water 
for  workins  it,  upon  and  across  any  stream 
not  navigable. 

Rev.  Stat.  chap.  93,  g  1. 

The  right  to  overflow  the  lands  of  other  per- 
sons Is  In  deroeatioD  of  the  common  law  and 
the  natural  right  of  the  citizen,  and  should  not 
therefore  be  extended  by  implication. 

Jordan  v.  Woodmtrd,  40  Me.  317. 

The  mill  is  the  prhiidptl.  The  dam  Is  sab- 
servient  to  it 

Croeketi  y.MUlett,  66  He.  191;  ForHnglm  v. 
mieli.  14  Me.  428. 

The  dam  cannot  be  maintained  for  any  pur- 
pose other  than  that  of  raising  water  for  worit- 
ing  a  watermill. 

Wil»on-<i.CampbeH.'J^'i/LG.U;Dixon\.  Eaton. 
68 Me.  542;  Paine-v.  Woods,  108  Mass.  160. 

When  a  mill  is  disused,  the  dam  ceases  to  be 
a'mllldam  under  the  wotection  of  the  Mill 
Acta,  and  the  mnedy  i6r  the  owner  of  land 
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which  Ib  flowed  by  it  bi  on  action  at  common 
law. 

BairdY.  Hunter.  12  Pick.  6S6. 

Every  ripariao  proprietor  dd  a  ninnlDg 
stream,  whrther  above  or  below  the  mill,  has  a 
right  to  a  reasoDable  use  and  enjoyment  of  tiie 
water  and  the  natural  flow  of  the  stream,  sub- 
ject to  such  disturbance,  inconvenience,  and 
annoyance  as  result  to  him  from  a  reasonable 
use  of  the  water  by  others. 

PhiUiptv.  Sherman,  64  Me.  174. 

The  L^iBlatore  has  recognized  the  industry 
of  harvertinK  and  shipping  ice  as  one  of  goo- 
«ral  public  importance,  and  by  statute  has 
granted  the  ri^bt  to  persons  or  corporations  to 
erect  and  mamtain  dams  on  their  own  land, 
on  streams  not  navigable,  to  create  ponds  for 
the  cutting  and  harvesting  of  ice  for  the  market, 
And  to  flow  the  lands  above  audi  dama  from 
November  to  April,  inclusive. 

Bev.  Btat  chap.  02,  ^  85. 

In  Massachusetts,  under  a  statute  similar  to 
oars,  the  court  has  recognized  this  right  of  the 
landowner;  and,  in  estimating  damages  under 
the  Flowage  Act,  the  jury  uiould  take  into 
consideration,  in  diminution  of  damages,  the 
braeflt  which  the  landowner  might  derive 
from  takingice  from  the  pond. 

Faiwv.Weoiii,  108  Mass.  180. 

Mr.  W.  H.  Togler,  for  defendants: 

The  declaration  does  not  deny  the  defend- 
ants' right  to  maintain  their  dam  and  flow  the 
plaintiff's  land,  but,  on  the  contrary,  assumes 
and  avers  that  ihe  defendants  have  such  right. 
"  There  now  is,  and  for  more  than  thirty  years 
last  past  has  been,  a  stone  dam  across  said 
stream,  •  »  •  built,  •  •  •  maintained,  and 
used  ezdudvely  for  the  purpose  of  operating 
a  mill"  etc.  There  is  no  ailegatirai  that  the 
bnilduig,  maintenance,  and  use  of  the  dam  was 
unlawful  or  without  right. 

The  allegation  that  "  ever  since  said  first  day 
of  January,  a.  d.  1880,  said  mill  has  been  idle, 
abandoned,  and  unused,"  is  not  a  sufficient 
averment  that  the  right  to  maintain  the  dam 
has  been  lost  by  nouuser. 

Flarrar  v.  Cbe^w,  34Me.  894,  899  et  tea. 

To  establish  an  abandonment  of  a  right,  the 
enjojmentof  the  right  must  have  totally  ceased 
for  the  same  length  of  time  that  would  be  ne- 
cessary to  acquire  the  right  by  adverse  enjoy- 
ment. 

OmiingY.  Qouid,  16  Wend.  S86. 

The  declaration  does  not  aver  that  the  plain- 
tiff has  the  right  to  maintaiii  a  dam  above  the 
defendants'  dam  at  any  point  where  his  land  is 
flowed  by  the  defendants'  dam.  Applying  the 
rule  of  priority,  he  would  have  no  such  right 

Lina^a  v.  ChacBwume,  56  Me.  197. 
'  The  plaintiff  shows  no  right,  by  adverse  pos- 
session, to  use  the  pond  for  the  cutting  of  ice. 

Pitltburjf  T.  Moore.  44  Me.  164;  Loekmod  v. 
Lawrence,  77  Me.  819  ei  ug. 

The  riparian  ownersupon  unnavigable  streams 
are  entitled  by  common  law  to  the  natural  flow 
of  the  water.  They  have  the  right  to  a  reason- 
able use  of  the  .water — not  an  ownership  in  the 
water,  but  a  right  to  appropriate  It  reasonably 
to  their  private  use. 

Qonld.  Waters,  %  204;  Davit  y.OeUhdl,  60 
Me.  802. 

The  riparian  owner  and  the  person  who  flows 
have  each  a  qualifled  right  In  the  ice  which 


forms  in  an  artificial  pond;  i.  «.,the  millowner 
has  the  right  to  have  the  ice  remain,  if  its  re- 
moval will  appreciably  diminish  the  head  of 
water  at  his  dam;  and  the  riparian  owner,  the 
right  to  cut  and  remove  the  ice  if  Its  removal 
will  not  aroredablv  dimlnbfa  such  head. 

Gould,  Waters,  ^  191,  and  cases  cited. 

The  rights  of  the  owner  of  the  dam  are  clear- 
ly expre^ed  by  the  court  in  Brctdford  v.  Orettey, 
45  Me.  9. 

In  Biine  v.  Woods,  108  Mass.  160,  in  which  it 
was  held  that  in  estimating  damages  under 
the  "  Mill  Acf'tbe  jury  were  to  comdder  Uie 
benefit  which  would  result  to  the  owner  of  the 
land  flowed,  by  the  facilities  afforded  by  the 
flowage  for  the  cutting  of  ice,  the  court  admits 
that  the  millowner  may  at  any  time  open  Us 
dam  and  let  down  the  pond. 

Duforth*  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  reported  upon  the  allentl(»i8 
in  the  writ,  and,  for  the  purposes  of  thu  hear- 
ing, such  allegations  must  be  taken  as  tme. 

It  appears  that  the  partly  are  respectively 
riparian  owners  upon  a  fresh-water  unnaviga- 
ble stream;  the  defendants  owninga  mill  below, 
with  a  privilege  and  a  dam  wmch  flows  the 
water  back  upon  the  plaintiff's  land,  thereby 
creating  a  pond  which  is  useful  and  profltaUe 
for  cutting  ice  in  the  winter  season.  The  de- 
fendants' dam  has  been  accustomed  thus  to 
flow  for  more  than  thirty  years.  By  what  title 
the  defendants  obtained  this  right  to  flow  does 
not  appear,  and  perhaps  it  u  not  material. 
They  have  it,  and  aa  it  does  appear  that  the 
plaintiff  la  not  only  a  riparian  owner  having  a 
title  to  both  the  mnks,  but  to  the  bed  of  the 
stream  also,  it  necessarily  follows  that  the  de- 
fendants' r^ht,  in  this  respect,  is  one  of  flow- 
age  only. 

It  is  alleged  in  the  writ  that  the  defendants 
have  not  for  several  years  used  their  mill,  but 
that  they  have  flowed  the  water  in  the  summer 
and  early  winter:  but  that,  when  the  "ice  was 
forming  and  being  cut  and  harvested,"  they 
let  the  water  out  of  the  dam  by  opening  the 
gate  and  sluiceway,  thus  causing  the  ice  to  fall 
mto  the  mud  and  become  spoiled;  and  this  is 
the  act  complained  of.  'The  allegation  that,  by 
flowing  in  the  summer,  the  plaintiff  is  prevented 
&om  building  a  dam  for  his  own  use,  cannot 
be  taken  as  a  substantive  cauae  of  action,  as  is 
plainly  shown  by  the  context.  It  may  be  put 
in  to  uiow  the  motive  of  the  defendants,  or  as 
an  aggravation  of  damages;  but  whether  it 
subserves  any  useful  purpose  is  not  material 
now,  as  it  cannot  be  a  foundation  for,  or  even 
an  element  in,  the  cause  of  action. 

The  result  of  the  case  must  depend  upon  the 
rights  of  the  respective  parties  ia  the  property 
involved. 

The  defendants*  rl^t  of  flowage.  whether 
obtidned  by  grant  or  under  the  Mill  Act,  hav- 
ing been  tued  for  more  than  thir^  years  with 
the  mill,  and.sofar  as  appears,  for  no  other  pur- 
pose, must  he  understood  to  be  for  the  benefit 
of  the  mill.  As  such,  their  right  to  the  use  of 
tiie  water  thus  flowed  must  be  limited  by  the 
wants  and  requirements  <A  the  miU,  at  least  in 
kind.  It  might,  perhaps,  be  more  or  less  ex- 
tensive in  quantity,  aa  changes  in  the  mill  from 
time  to  time  might  require  more  or  less  water; 
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but  it  could  be  used  for  do  other  purpose.  As 
was  said  in  Crockett  v.  MiUett,  65  Me.  196,  "  the 
mill  is  the  principal.  The  dam  is  subservient 
to  It."  So  too,  this  use  of  the  water  is  not  un- 
limited. There  are  owners  above  and  below, 
whose  rights  and  whose  interests  are  to  be  re- 
garded. The  owner  of  such  an  easement  is  not 
at  liberty  to  consult  his  own  interests  or  whims 
only,  as  to  when  or  fn  what  quantitr  he  shall 
let  out  the  water  thus  accumulated.  Even  when 
rightfully  accumulated,  he  must  exercise  ordi- 
nary  care  In  rward  to  the  interests  of  riparian 
owners,  both  above  and  below,  in  letting  it  out. 
Frve  V.  Moor,  53  Me.  6«8;  PhiUipt  v.  Sherman, 
64  Me.  174. 

The  plaintiff,  as  riparian  owner  above,  has 
fixed  and  well  defined  rights.  Among  others, 
not  necessary  to  be  noticed  in  this  case,  is  that 
of  takine  ice  from  the  stream  where  it  flows 
over  his  und.  Whether  this  right  could  have 
been  profitably  exercised  without  the  flowing 
is  not  a  question  involved  here.  With  the  flow- 
ing it  can  be,  and  the  plaintiiT  has  the  right  to 
avail  himself  of  all  the  improvements  made  to 
his  property  even  by  the  defendants;  nor  can 
the  defendants  avail  themselves  of  such  a  right, 
though  created  by  them.  It  is  not  a  purpose 
recognized  by  law,  for  which  a  person's  land 
can  be  appropriated  by  enuther.  but  is  a  priv- 
ilege attachea  to,  and  becomes  Uie  property  of, 
the  plaintiff. 

This  right  to  take  the  Ice  is  not  a  new  one, 
though,  perhaps,  a  greater  importance  has  be- 
come attached  to  it  within  the  last  few  years 
than  formerly.  It  results  from  and  grows  out 
of  the  title  to  the  bed  of  the  stream,  and  such 
right  to  the  ose  of  the  water  as  results  there- 
from. This  right  is  well  settled  by  authority, 
as  well  as  by  principle.  Gould,  Waters,  §  191; 
Ham  V.  Salem.  100  Mass.  860:  iWn«  v.  Wood$, 
108  Mass.  m. 

The  plaintiff's  title  to  the  ice  must  be  the 
same  as  in  Uie  water  before  it  is  congealed;  and 
that  is  so  well  settled  that  it  needs  no  further 
dlscusaton.   EUiot  v.  B.  R.  Co,  10  Cush.  191. 

The  plaintiff  therefore  has  the  sole  right  to 
take  the  ice  from  the  water  resting  upon  his 
land,  with  the  single  qualification  that  it  is  not 
to  be  taken  in  such  quantities  as  to  appreciably 
diminish  the  head  of  water  at  the  dam  below. 
Cumming$  v.  Barrett,  10  Cush.  186. 

If  this  diminution  could  ever  take  place  from 
such  cause,  as  is  doubted  in  the  case  last  dted 
(see  pp.  189, 190),  there  can  be  no  such  cl^m  in 
the  case  at  bar;  for  the  mill  was  not  in  use  and 
the  water  was  not  needed.  Thus,  at  the  time 
the  water  was  drawn  off,  the  title  of  the  plain- 
tiff to  the  ice  was  virtually  absolute. 

From  this  view  of  the  rights  of  the  several 

Sarties,  it  would  seem  to  follow,  as  a  self-evi- 
ent  proposition,  that  the  defendants'  interfer- 
ence with  the  plaintiff  was  unjustiflabte,  uid 
that,  damages  having  resulted,  they  womd  be 
liable:  but  it  Is  said  that,  having  raised  the  wa- 
ter, it  was  their  privilege  to  let  it  down.  It  may 
be  true  that  they  were  under  no  obligation  to 
keep  up  the  dam  any  longer  than  their  interest, 
or  whim  even,  might  dictate.  But  the  dam  was 
not  removed  nor  abandoned.  It  was  bept  up, 
and,  by  an  aflarmatfveacton  tbepartof  the  de- 
fendants, the  water  was  drawn  off  when  it  was 
of  no  use  to  them,  but  a  serious  injury  to  the 
plaintiff.  This  cannot  be  said  to  be  consistent 
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with  their  qualified  right  to  the  use  of  the  wa- 
ter, and  the  reasonable  care  which  they  are  le- 
gally bound  to  exercise  in  that  use.  It  is  rather 
a  wanton  use,  a  disregard  of  the  rights  of  oth- 
ers, which  the  law  condemns,  ana  which  the 
writ  alleges  to  be  malicious,  aiid  for  the  pur- 
pose of  injuring  tbe  plaintiff. 

In  Phillipg  V.  SJierman,  64  Me.  174,  it  ia 
said;  "A  wanton,  or  vexatious,  or  unneces- 
sary detention  would  render  tbe  millowner  so 
detaining  liable  in  damages  to  those  injured  by 
such  unlawful  detention."  If  the  owner  of  the 
dam  has  no  right  unreasonably  to  detain  the 
water,  for  tbe  same  reason  he  would  have  no 
right  wantonly  to  accelerate  it.  to  the  injuiy  of 
owners  above  or  below.  In  F'ri/e  v.  Moor, 
supra,  it  was  held  that  where  water  is  accumu- 
lated wrongfully,  the  party  so  doing,  in  letting 
it  out,  must  do  so  at  his  peril.  In  this  case,  so- 
far  as  appears,  the  defendants  had  the  right  to 
flow  the  waCer  for  their  miU  only.  It  was  not 
raised  for  that  purpose,  for  the  mill  was  not 
used;  nor  does  it  appear  for  what  purpose  It 
was  raised  except,  as  alleged  in  tbe  writ,  to  in- 
jure the  plaintiff. 

The  case  of  Cliedeg  v.  King,  74  Me.  164,  in 
the  principles  involved.  Is  substantially  like 
this.  There  the  defendant,  fn  digging  a  well 
upon  his  own  land,  destroyed  the  puintiff's 
spring  by  drawine  from  it  the  water  which  per- 
colated through  the  earth  and  thus  supplied  the 
spring.  In  that  case  it  was  held,  after  much 
consideration  and  a  careful  review  of  the  an- 
thorities,  that  the  defendant,  though  he  was  in 
the  exercise  of  a  right,  and  would  not  be  liable 
to  an  action  so  long  as  he  acted  in  good  faith 
and  with  an  honest  piupose,  would  yet  be 
liable  if  he  dug  tbe  well  for  tiie  sole  purpose  of 
inflicting  damage  upon  the  party  who  has 
rights  in  the  sprmg.  The  case  at  bar  would 
seem  to  be  a  stronger  one  for  the  plaintiff.  In 
this  the  defendants  have  only  a  qualified  inter- 
est in  the  water — a  right  to  use  it  for  a  specified 
purpose  only — and  in  that  use  are  bound  to  exer- 
cise due  care  In  regard  to  the  rights  of  others: 
yet,  in  the  act  complained  of,  they  were  not  in 
the  use  of  tbe  water  for  their  own  legal  pur- 
poses, nor  were  they  in  tbe  exercise  of  due 
care,  by  which  an  injury  happened  to  the 
plaintiff. 

This  result  is  reached  from  a  consideration  of 
the  facts  alleged  in  the  writ  alone.  What  title 
to  the  water  tiie  defendants  may  show,  or  what 
excuse  for  thotr  act,  can  only  appear  upon  the 
trial. 

Actitm  to  stand  for  trial. 
Patera.  Ck.  ./..WaKon,  Emciy.  TamXme^ 
and  Haakell»  JJ.,  concun«d. 


Horace  E.  BUCK,  Ext., 

V. 

Mary  F.  RICH. 

1.  Tbe  probate  records  alone  are  the 

?»ro|>er  evidence  to  show  that  tbe  plain- 
iff  IS  a  nomineJl  part  j-  only,  in  an  action 
of  trover  by  an  executor  to  recover  the 
value  of  personal  property  belonfpingto 
the  estate. 

3.  Trover  may  be  nMkintalned  after  de- 
mand and  refusal,  tiionsh  the  dsftad- 
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WkUt  had  ^Ten  the  plaintifT  a  pmp^r 
meknowledging  the  possession  of  the 
property,  and  ^gretAng  to  keep  the 

{property  free  of  expense,  "and  to  de> 
iver  to  him  on  demand  such  *  *  *  as 
I  admit  to  be"  his  property,  and  to  keep 
the  balance  "until  such  time  as  the 
qaeetion  of  title  is  settled.'* 

(Penobaoot — Dedded  Deoember  7.  IW.) 

ON  defendant's  oxceptions.  Overruled. 
Ad  action  of  trover  for  certain  articles  of 
furniture,  clothing,  and  Jewelry,  which  be- 
longed to  the  deceased  wife  of  the  plaintiff, 
who  was  the  executor  of  her  will.  The  de- 
fendant was  the  mother  of  the  deceased  wife. 

The  defendant  admitted  that  the  property  at 
one  time  belonged  to  the  deceased,  and  that  she 
(the  defendant)  had  posaeesion  at  the  time  of 
demand  and  refusal. 

The  following  is  the  paper  referred  to  in  the 
opini<Hi: 

"Bangor,  Oct.  11,  1882. 

"Iherehyacknowledgethatlhave  in  my  pos- 
seflaion  ttie  following  aescrihed  personal  prop- . 
erty  cUdmed  by  Horace  £.  Buck,  as  adminis- 
trator of  the  estate  of  Susan  H.  Buck,  late  of 
Bangor,  deceased: 

(Here  follows  a  list  of  articles  sued  for.) 

"The  above  property  has  been  in  my  posses- 
sion since  the  decease  of  Mrs.  Buck;  and,  there 
being  some  quesUons  as  to  the  title  of  a  part  or 
wbiM  of  it  (I  claiming  a  ^rtion  of  it  as  mine), 
I  hereby  agree  to  keep  said  property  free  from 
expense  to  said  Buck,  and  to  deliver  to  bim  on 
demand  such  of  the  above-described  property 
SB  I  admit  to  be  the  property  of  the  estate,  and 
that  the  balance  I  vnll  keep  imtil  such  time  as 
the  question  of  title  is  settled,  and  then  I  will 
deliyer  to  him  on  demand  such  articles  as  are 
found  to  be  the  property  of  the  estate,  it  being 
distinctly  understood  that  by  this  instrument  I 
waive  no  rigbt  whatever,  but  reserve  all  title 
to  any  of  the  above  described  propertv  which 
I  now  possess.  Mary  F.  Rich." 

Mr.  A.  W.  Paine,  for  defendant: 

"Kominal"  is  the  opposite  orreverseof  "real," 
and  is  the  proper  designation  of  a  person  hav- 
ing no  actual  mterest  as  such  in  the  matter  at 
issue.  As  applied  at  law  it  describes  a  person 
whose  name  alone  is  used  for  the  bencflt  of  an- 
other in  whom  the  actual  right  is  vested.  The 
very  derivation  of  the  term  from  its  Latin 
nomen,  of  course,  shows  this. 

It  is  ODiy  in  his  representative  character  that 
he  is  to  be  "nomind,"  for  such  is  Uie  express 
language  of  the  statute.  If  he  is  using  the  ex- 
ecutor character  for  his  own  private  purpose 
alfme,  he  is  in  the  same  condition  as  any  other 
person  would  be  who  borrowed  his  official  au- 
thority to  enforce  a  claim  which  was  incurred 
in  the  name  of  the  testator,  and  bad  by  bim 
been  assigned,  or  one  to  whom  a  non-negotiable 
chose  in  action  had  been  sold  by  the  executor. 

71  Me.  7S;  la  AUeo.  188. 

The  court  was  called  upon  to  give  construc- 
tion to  the  statute  in  Famum  v.  Virgin,  93  Me. 
576,  in  which  case  the  court  held  that  the  mean- 
ing was  that  the  deceased  party,  whose  execu- 
tor or  administrator  was  a  pair^  to  the'  suit, 
must  be  nominal. 

In  the  pterious  case  of  Drew  t.  BeberU,  48 


He.  35,  the  court  very  strongly  took  the  same 
view,  overlooking  in  both  cases  the  fact,  dis- 
tinctly provided  for,  that  the  nominal  party 
legislated  about  was  one  who  could  be  made  a 
witness,  dead  or  alive. 

In  WiTig  v.  Andretet,  69  Me.  506,  an  alto- 
gether different  statement  of  facts  existed,  mak- 
ing necessary  the  exclusion. 

Other  cases  In  our  reports  favor  the  same 
view,  where  the  court  draws  a  distinction  be- 
tween the  party  who  acts  for  himself.  Individ- 
ually, in  a  representative  capacity,  and  one  who 
in  such  capacity  acts  for  others.  The  cases  at 
least  justify  the  distinction  which  exists,  while 
they  exclude  the  witness  in  the  one  case  and 
admit  him  in  the  other. 

Nath  T.  Reed,  46  Me.  168;  MiOayv.  WiUy,4» 
Me.  280,  both  of  which  were  under  the  statute 
previous  to  the  last  amendment. 

Under  the  present  statute  are  Wentworth  t. 
Wentwortk,  71  Me.  78;  Rawmn  t.  Knight,  78 
Me.  840. 

A  repeal  of  an  Act,  or  provision  added  to  an 
Act,  is  more  expressive  than  the  simple  enact- 
ment originally  made  without  such  provision,, 
being  equivalent  to  a  lejpalative  declaration 
that  said  fact  or  expression  is  positively  not  to 
be  entertaiocd.  This  has  been  expressly  de- 
cided in  Kelton  v.  HiU,  59  Me.  261;  Buck  v. 
Spoff&rd,  31  Me.  36. 

Id  Massachusetts  a  similar  case  was  enacted 
in  1864  (chap.  804),  but  was  repealed  afteronlv 
a  short  trial,  when  the  folly  was  discarded. 
The  court  had  twice  taken  occasion  to  give 
opinions  on  the  matter,  but  in  neither  is  there 
anything  of  authority  here.  Bo  far  as  tbey 
baveanywei^ht,they—especial1ythe  last— favor 
myproposition. 

ma  V.  Edward*,  97  Mass.  818;  Bnoktyt. Tar- 
hell,  103  Mass.  406. 

Under  the  conditions  presented  by  the  of- 
fered testimony,  in  connection  with  the  express 
terms  of  tbe  will,  the  plaintiff,  as  husband  of 
testatrix,  is  made  devisee  of  her  real  estate  spe- 
cially, and  all  her  personal  estate  to  the  extent 
of  ^,000.  There  were  no  debts,  except  only 
funeral  charges. 

Staple's  App.  53  Conu.  421. 

When  the  executor  or  administrator  is  also 
heir  or  devisee,  as  hentin,  he  holds  tbe  property 
in  trust  for  his  own  benefit.  In  his  peraonal 
character  the  legal  title  is  in  him,  and  in  his 
probate  or  representative  character  he  is  trustee 
and  te»tui  combined,  in  which  case  the  two 
characters  merge  and  he  is  the  legal  owner. 

1  Perry,  Tr.  §  847;  HiU,  Trust.  252;  Mop- 
kinttm  T.  Duma*.  42  N.  H.  806. 

Lord  Mansfield  'said:  "The  moment  both 
meet  in  the  same  person,  there  is  the  end  of 
trust." 

Qardner  v.  Astor,  8  Johns.  Ch.  58;  Starr  v, 
EUi»,  6  Johns.  Ch.  898;  Hill.  Beal  Prop.  chap. 
24.  g  27;  3  Washb.  Real  Pmp.  208. 

A  single  exception  to  the  rule  exists,  as,  when 
"justice  requires  that  tbey  shall  be  kept  sep- 
arate," a  me^er  does  not  take  place;  but  such 
is  not  the  case  here. 

Earle  v.  Wathbvm,  7  Allen,  96. 

His  representative  character  was  merely 
fiduciary  and  as  such  simply  to  be  used  nom- 
inally to  secure  his  tejral  title. 

CktrterY.  National  Bank,  71  Me.  448. 

By  law,  a  title  under  a  will  vests  at  once. 
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"The  Ian  is  said  to  favor  the  vesting  of  estates, 
the  effect  of  which  principle  seems  to  be  that 
property  which  is  the  subject  of  any  disposition 
<by  will)  belongs  to  the  object  of  the  gilt  imme- 
diately." 

2  Jann.  Wills.  5th  Am.  ed.  chap.  26.  40e. 
The  rule  applies  to  perBcmal  as  well  as  real 

«state. 

3  Jarm.  Wills.  449, 617;  Etdridge  v.  Eldridge, 
e  Cuah.  516-519. 

"A  gift  after  payment  of  debts"  is  not  con- 
tingent, but  vests  at  once,  payable  as  soon  as 
the  debts  are  paid." 

2  Jarm.  Wills,  435,  486. 

Wben  the  word  "money"  is  used,  or  its 
equivalent,  to  mean  property  out  of  which  the 
money  is  to  be  made,  and  there  is  no  monoy 
among  the  assets,  the  court  will  construe  it  ac- 
cordingly and  give  effect  to  the  will  by  decree- 
ing the  property  to  go  as  money. 

3  Jarm.  Wills,  872-874. 

"When  the  cause  of  action  arose,  wholly  or 
in  pvt.  in  the  lifetime  of  the  deceased,  the  np- 
Tesentative  must  declare  in  his  representative 
character;  but  when  the  cause  of  action  arose 
wholly  after  death,  the  executor  may  sue  as 
such,  or  not,  at  his  option,  provided  that  the 
money  to  be  recovered  would  be  assets  Uie 
estate." 

Dicey,  Parties,  234.  216. 

This  whole  question  was  directly  settled  in 
Barrm  v.  Barrett,  8  Greeoleaf,  846. 

Until  the  preliminary  steps  had  been  taken 
by  the  plaintiff  to  obtain  the  defendant's  option 
or  the  settlement  of  the  dispute,  no  wrong  is 
done,  no  tortious  act  performed,  which  will 
authorize  any  action  of  tort,  trover,  or  trespass; 
for,  until  then,  she  is  protected  by  her  agree- 
ment 

8maU  V.  Tkurtow,  87  Me.  504. 

In  a  recent  case  reported  in  the  Law  Register 
for  January,  1886,  brought  on  a  contract  to  pur- 
chase and  pay  for  a  certain  piece  of  machinery 
which  the  plaintiff  then  put  into  defendant  s 
mill,  "warrantedsatisfactoryineveryrespect," 
the  question  of  "satisfactory"  or  not  was,  by 
the  agreement,  to  be  settled  by  the  defendant. 
Plaintiff  claimed  that  if  it  was  of  s  cbaractra- 
which  was  leasonably  good  and  "ought  to  be 
satisfactory,"  that  was  enough,  and  plaintiff 
might  recover.  The  full  cout,  however,  de- 
cided otherwise,  and  made  necessary  the  proof 
that  it  was  actually  satisfactory  to  the  party, 
however  unreasonable  be  might  be;  for  by  the 
contract  he  alone  was  to  decide  that  question. 

In  IfeCarrm  v.  MeNvlty,  7  Gray.  139.  the 
court  says:  "It  may  be  that  the  plaintiff  was  in- 
judicious or  indiscreet  in  undertaking  to  fur- 
nish materials  *  *  *  for  a  compensation  the 
payment  of  which  was  dependent  upon  a  con- 
tingency  so  hazardous  and  doubtful  as  a  satis- 
faction of  a  party  particularly  In  interest;  bat 
of  that  he  was  sole  judge." 

la  the  subsequent  case  of  Broum  v.  Fatter, 
118  Mass.  186,  the  same  principle  was  sustained, 
and  the  court  says:  "Even  if  like  articles  fur^ 
nished  were  such  that  the  other  party  ought  to 
have  been  satiated  with  them,  it  was  not  in  the 
power  of  the  other  to  reject  them  as  unsatisfac- 
tory." 

In  Zalftki  V.  Clark,  44  Conn.  218,  in  which 
the  defendant  "was  to  be  satisfied  with  It."  the 
court  says:  "It  wasenouj^thatherdissi^sfac- 


tion  was  unreasonable.  Courts  of  law  must 
allow  parties  to  make  their  own  contracts,  and 
can  only  enforce  such  as  they  actually  make. 
Whether  wise  or  unwise,  reasonable  or  unrea- 
sonable, is  ordinarily  an  immaterial  inquiry." 

In  Jlar^ford  8.  Mft.  Co.  v.  Bruah,  48  Vt.  528. 
the  agreement  was  for  defendant  to  t^e  and 
pay  'Hf  he  liked  it."  He  did  not.  and  the  cooit 
let  him  off. 

The  suit  should  have  been  in  assumpsit  on 
the  contract,  instead  of  trover,  and  not  that 
until  all  the  conditions  of  the  contract  bad  beat 
complied  with. 

mekneO,  v.  HiU,  88  Me.  297. 

The  exact  case  in  principle  with  this  at  bar  is 
Briggtlron  Co.v.  North  AturniB Iron  Cb.l2CuBb. 
114.  where  A  took  iron  ore  from  B's  land,  the 
title  of  which  was  in  dispute.  A  gave  bond  to 
B  to  pay  for  the  said  ore  if  finally  decided  to  be 
B's  property.  B,  after  the  title  was  decided  in 
his  favor,  sued  A  in  trover  for  the  ore,  and  the 
court  held  the  suit  not  maintainable,  asthe  right 
of  action  to  recover  for  the  ore  was  on  the  bond. 

Until  the  terms  of  the  agreement  were  com- 
plied with,  and  while  the  agreement  was  in 
force,  it  operated  to  give  defendant  a  right  to 
possession;  and  during  such  possession  trover 
would  not  lie.  Such  was  the  case  of  Fmrbank 
V.  P/idpe,  22  Pick.  585.  which  is  very  like  the 
case  at  bar.  The  same  principle  la  supptnted 
in  2  Greenl.  £v.  ^  640. 

In  order  to  maintain  trover,  the  poeaestAoa 
must  be  wrongful,  or  converuon  unlawful; 
neither  of  which  was  the  case  here,  as  defend- 
ant had  the  right  of  possession  untO  the  title 
was  settled. 

1  Add.  Torts,  last  ed.  §  647.  p.  488. 

A  refusal  to  perform  a  promise  to  return 
property  loaned  by  platntilf  to  defendant  does 
not  amount  to  convenfon  in  trover. 

Batsett  V.  BoMett,  112  Mass.  99. 

Trover  cannot  be  maintained  without  proof 
of  plaintiff's  actual  possesion  at  the  time  of 
conversion  alleged,  or  his  right  to  immedisue 
possession  on  demand. 

Winship  v.  Ifeale,  10  Gray,  882. 

Demand  and  refusal  are  not  evidence  of  cod- 
veraitHi.  but  further  [nmif  must  be  made  of 
plaintiff's  right  to  the  possession  at  the  tiime. 

Barnet  v.  Tautor,  29  Me.  S14. 

Me$»n.  Barker.  Vose  4b  Barker,  for 
plaintiff; 

At  the  trial,  defendant's  counsel  offered  the 
deposition  of  Mary  F.  Rich,  the  defendant,  to 
show  that  the  deceased  had  given  her  the  arti- 
cles sued  for  a  few  days  prior  to  her  decease. 
This  deposition  the  court  excluded,  upon  tbe 
ground  that  the  plaintiff  was  an  executor  and 
had  not  testified,  which  excluded  the  defendant 

Rev.  Stat.'  chap.  82,  g  98;^Bro(dcM  v.  Oot*,  61 
Me.  807. 

Defendant's  counsel  then  took  the  positioD 
that  the  executor  in  this  case  was  merely  acmi- 
inal,  and  that  the  deporition  was  admissible 
under  subdivision. 

4  Rev.  Stat.  chap.  82.  g  98. 

In  tbe  case  of  Drew  v.  Robertt,  48  Me.  85,  tlie 
court  says:  "An  executor  who  sues  as  such 
cannot  be  a  nominal  party,  unless  it  appean 
that  his  testator,  or  he  as  executor,  had  or  has 
no  interest  in  the  claim,  but  that  tbe  interest  is 
in  other  or  others,  in  whose  name  the  action 
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might  have  been  brought  or  defended."  The 
object  of  the  amendment  was  to  irach  those 
cases  where  parties  who  might  have  brought 
the  actioD  in  Uieir  own  names  have  transferred 
the  claim  without  the  actual  interest,  and  thus 
preTented  the  defendant  from  being  a  witness. 

See  also  Brown  v.  Haynen,  6S  Me.  677. 

In  the  case  of  White  v.  Broten,  67  Me.  196. 
the  court  laid  down  this  general  proposition  : 
"One  party  was  an  administrator  and  did  not 
testify,  the  other  party  could  not  be  a  witness 
under  any  of  the  provtsions  of  Rev.  Stat.  chap. 
82,  unless  he  could  bring  himself  within  the 
exceptions  enumerated  in  %  87.  It  was  for  him 
to  do  it.  The  general  rule  is  the  exclusion  of 
a  party  whose  opponent  is  an  executor  or  ad- 
ministrator. The  exception  must  be  shown  to 
exist,  else  the  geperol  rule  obtains." 

The  case  of  ITtfnff  t.  AnOrms,  69  Me.  506,  is 
somewhat  similar  to  this.  In  that  case  an  ad- 
ministrator, who  was  the  sole  belr  of  the  de- 
<»a8ed,  brought  the  action  upon  a  promissory 
note  payable  to  the  deceased,  and  the  court 
held  that  the  executor  was  not  a  nominal  party, 
although  the  proceeds  of  the  note  might  ulti- 
mately come  to  him  as  such  heir. 

A  breach  of  trust,  or  the  abuseof  lawful pos- 
sesdon,  constitutes  a  conversion. 

Jfeta  V.  Haiuon,  60  Me.  84. 

"If  a  bailee  uses  property  bailed  in  a  differ- 
ent manner  than  by  the  contract  of  bailment 
he  stipulated  to  use  it,  such  use  constitutes  con- 
version, and  the  owner  may  maintain  trover 
therefor." 

Onekar  v.  OuUifer,  44  Me.  491. 

Where  a  bailee  uses  bailed  propertr  a>  his 
own,  or  claims  it  as  his  own,  this  will  consti- 
tute conversion. 

Diekey  v.  Franklin  Bank,  82  Me.  572. 

Any  act  by  the  bailee  inconsistent  with  the 
bailment,  sod  known  by  him  to  be  so,  will 
amount  to  conversion. 

Codey,  Torts,  p.  460. 

Daaforth,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trover  to  recover  the  value 
of  certain  personal  property  claimed  to  have 
been  owned  by  the  plaintiff's  testatrix  at  the 
time  of  her  death.  The  admissions  by  the  de- 
fendant make  out  a  prima  facie  case  for  the 
plaintiff,  but  the  defense  is  a  gift  of  ttie  prop- 
after  the  execution  of  the  will. 

The  case  is  before  us  upon  exceptions  to  cer- 
tain rulings  of  the  justice  presiding  at  the  trial. 

To  prove  the  alleged  gift,  the  deposition  of 
the  defendant  was  offered.  This  was  objected 
to  and  was  excluded.  The  defendant  not 
denying  the  correctness  of  this  ruling  under 
the  general  provisions  of  Rev.  Btat.  chap.  82, 
€  08,  claims  that  the  deposition  is  admissible, 
by  reason  of  the  third  exception  under  that 
section,  on  the  ground  that  the  plaintiff  as 
executor,  as  representative  of  the  estate.  Is  a 
nominal  party  only.  To  show  thiH.  the  will 
and  inventory  which  are  In  the  case  are  relied 
upon,  and  testimony  wasoffered  to  prove  that, 
at  the  decease  of  the  testatrix,  she  was  eotirely 
free  from  debt,  and  that  no  UaUlity  existed 
against  ber  estate  at  any  time;  that  she  was 
buried  under  the  direction  of  her  husband,  the 

Elaintiff,  and  that  the  monument  provided  for 
I  the  wDl  had  already  been  erected  without 


any  expense  to  the  plaintiff  or  the  estate.  This 
testimony,  on  objection,  was  exduded,  and  the 
deposition  still  refused  admission. 

The  lEind  of  testimony  offered  does  not  ap- 
pear, but  whatever  it  was  it  was  incompetent 
It  was  clearly  not  the  probate  court  records; 
and  that  is  the  only  evidence  provided  by  law 
as  competent  to  prove  the  settlement  of  an 
estate,  especially  Uie  outstanding  debts.  Who 
is  to  be  the  judge  as  to  the  existence  of  debts? 
If  any  are  cwmled,  an  issue  may  be  involved  in 
which  the  parties  Interested  are  entitled  to  be 
heard;  and  in  this  very  case  there  are  legatees 
who  would  be  entitled  to  a  hearing  upon  What- 
ever account  the  executor  might  render.  Nor 
would  the  testimony  be  sufficient  if  received. 

The  inventory  is  far  from  being  concludve 
as  to  the  amount  of  property  belonging  to  the 
estate,  and  upon  ttiia  too  the  legatera  would 
have  a  right  to  be  heard  before  the  probate 
court.  Then  the  will,  which  is  relied  upon  as 
the  foundation  of  the  defendant's  claim,  does 
not  give  this  specific  property  to  the  pliuntiff. 
The  legacy  is  not  a  speclnc,  but  a  eeneral  one, 
of  a  given  sum  of  money.  The  plaintiff  was 
not,  Uierefore,  by  virtue  of  the  will,  or  when 
coupled  with  the  fact  that  his  legacy  was  more 
in  amount  than  Its  value,  the  owner  of  this 
particular  property,  a  portion  or  all  of  It  might 
be  needed  to  pay  the  expenses  of  administra- 
tion. The  taw  requires  that  be  should  account 
for  it  to  the  probate  court.  True,  he  is  in- 
terested personally,  and  may,  either  as  expenses 
of  administration  or  by  virtue  of  his  legacy. 
In  the  end  receive  the  whole.  He  may  pos- 
sibly violate  the  law  and  appropriate  it  with- 
out a  settlement  of  the  estate,  and  find  no  one 
sufficiently  ioterested  to  call  him  to  account. 
But  this  would  not  change  the  law  or  the  fact 
that,  in  the  management  of  this  property,  he  is 
acting  for,  and  is  the  representative  of,  the 
estate.  It  may  be  that  he  might  have  main- 
tained this  action  in  his  own  name,  but,  if  so, 
it  would  be  by  virtue  of  his  special  title  as 
executor,  and  not  as  general  owner;  and  even 
then  he  would  be  under  a  legal  obligation  to 
render  an  account  for  tbe'proceeds.  He  would 
hold  such  proceeds  under  the  same  trust  as  the 
property  itself.  He  is  not,  therefore,  anominal 
party  within  the  meaning  of  the  law.  Wing 
V.  Andrem,  59  Me.  SOS;  Brooka  v.  Qou,  61  Me. 
814. 

The  testimony  offered  to  prove  the  manner 
in  which  the  defendant  and  the  testatrix  and 
her  husband  had  lived,  and  the  situation  of  the 
property  in  C|ue6tion_,  might  have  been  admis- 
sible as  tending  to  give  creditto  the  defendant's 
deposition,  or  other  testimony  tending  to  prove 
the  alleged  gift,  if  any  such  had  been  In  the 
case;  but,  as  the  deposldon  was  properly  ex- 
cluded, and  there  was  no  such  other  testimony 
in  the  case,  this  also  was  properly  excluded.  It 
was  not  competent  for  the  jury  to  consider  as 
bearing  directly  upon  the  gift,  and  certainly  it 
would  not  authorize  a  verdict  for  defendant. 

The  defendant  put  in  the  written  instrument 
of  October  U,  1882,  and  claimed  that,  by  itself 
alone,  or  as  supported  by  the  evidence  offered, 
it  was  a  defense  to  this  action. 

This  defense  rests  upon  two  grounds:  (1) 
that  the  action  was  prematurely  commenced; 
and  03)  if  any  action  could  be  maintained,  it 
should  be  in  assumpsit  and  not  trover. 
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The  first  point  Is  attempted  to  be  sustained 
by  an  i^leged  agreement  m  the  writing  that  the 
property,  except  such  as  the  defendant  should 
acknowledge  Mlonged  to  the  estate,  should  re- 
main in  her  possession  until  the  title  ttbould  be 
settled;  and  then,  and  not  till  then,  is  there 
any  promise  on  her  part  to  deliver  the  property, 
and  only  such  as  shall  be  found  to  belong  to 
the  estate.  The  claim  is  that  the  title  to  the 
property  is  to  be  settled  as  a  condition  prece- 
dent to  any  action  for  it  or  its  value.  If  this  is 
a  condition  binding  upon  the  plaintiff  to  be 
performed  by  him.  however  unreasonable  it 
might  be,  the  argument  of  counsel  and  the  au- 
thorities cited  by  him  would  be  entitled  to 
grave  coi^deration,  perhaps  decisive  of  the 
case.  But  if  this  part  of  the  writing  is  to 
have  the  force  of  a  contract,  it  is  still  not  a 
ctmdition  to  be  performed  by  the  plaintiff 
alone.  The  obligation,  at  best^  is  mutual, 
resting  equally  upon  both  parties.  It  can 
hudJy  be  supposea  that  one  party  can  settle  a 
disputed  title;  still,  if  it  is  a  bindmg  contract, 
It  would  preclude  this  or  any  other  action  for 
the  purpose  of  settling  the  title.  That  must  be 
done  in  some  other  way.  What  way  is  not 
provided  for;  but,  as  it  cannot  be  by  litigation. 
It  must  be  by  mutual'sgreemeot  or  arbitration 
which  involves  a  mutual  agreement.  Oivin^, 
then,  this  writing  the  force  contended  for,  it 
has  Uie  effect  not  only  to  oust  the  court  of  its 
jurisdiction,  but  is  a  contract  which  either 
party  may  obey  at  his  election, — in  fact,  no 
contract  at  all,  as  has  been  many  times  decided 
by  different  courts,  and  upon  which  the  de- 
cisions have  been  uniform  (liobinwn  v. 
Georgetlm.  Co.  17  Me.  181;  Hill  v.  More,  40 
Me.  61&;  Stej^nton  v.  Pitcataqua  F.  dt  M.  Int. 
Co.  54  Me.  65;  2  Pars.  Cont.  707,  and  cases 
cited);  but,  if  valid,  the  defendant  could  avail 
himsw  of  it  in  defense  only  by  plea  in  abate- 
ment, as  in  StniOl  v.  7%uW9W,  87  Me.  604.  By 
setting  up  title  in  herself,  she  must  he  con- 
sidered to  have  waived  it. 

We  think,  however,  that,  by  a  proper  con- 
struction of  the  writing,  even  by  its  terms,  no 
obUgati(m  whatever  is  imposed  upon  the  plain- 
tiff. It  aj^Kara  from  it  that  the  property  in 
question  was  in  possession  of  the  defendant 
when  it  was  made,  and  had  been  so  fnnn  the 
death  of  the  testatrix.  It  does  not  appear  to 
have  been  taken  at  the  plaintiff's  request,  or 
kept  for  his  benefit.  There  was  no  considera- 
tion received  by  him,  no  benefit  accruing  to 
him  from  the  transaction.  On  the  other  hand, 
the  defwdant  was  not  only  in  possession,  but 
claiming  a  portion  of  the  property  as  her  own. 
What  portion  does  not  appear;  but,  from  the 
previous  statement  that  there  was  "some  ques- 
tion as  to  the  title  of  a  part  or  the  whole  of 
it,"  we  may  well  understand  that  the  defend- 
ant herself  did  not  then  know  what  portion 
she  would  eventually  claim. 

In  this  condition  of  things  the  defendant 
gave  the  writing  which  she  now  puts  in  evi- 
dence, agreeing  to  keep  the  property  free  of 
expense  to  the  plaintiff,  and  to  deliver  on  de- 
mand such  of  it  as  she  admits  to  be  the  prop- 
erty of  the  estate,  and  so  much  of  the  balance, 
on  demand,  after  the  question  of  title  issettled, 
as  is  found  to  be  the  property  of  Ih^estate.  It 
does  not  app^  that  any  third  person  has  ever 
made  any  claim  to  any  part  of  this  [ooperty. 
844 


Furthermore,  in  the  doring  sentence,  it  is  pro* 
vided  that  by  the  instrument  she  waives  do 
right  whatever,  but  reserves  all  title  to  any  of 
the  property  which  she  then  possessed. 

Thus  it  seems  to  be  clear  that  the  writing 
shows  a  mere  indulgence  on  the  part  of  the 
plaintiff,  to  enable  the  defendant  to  satisfy  her- 
self as  to  her  own  title.  She  assumes  the 
burden;  she  desires  time  to  make  clear  that 
which  was  then  dark;  she  has  had  her  time; 
she  has  satisfied  herself:  for,  although  she 
then  at  least  had  a  doubt  about  a  part,  she 
now  unhesitatingly  claims  the  whole  and  puts 
her  defense  upon  that  ground. 

In  her  mind,  so  far  as  we  can  judge  from  the 
developments  of  the  case,  "  the  titfe  was  act- 
tied  "  before  the  commencement  of  the  action; 
and  the  title  she  insists  upon  bad  its  origin  be- 
fore the  writing  was  made,  and  thus  oomes 
within  its  concluding  clause  as  not  to  be 
waived. 

These  views  settle  the  question  of  conver- 
sion. The  plaintiff  has  made  out  a  title,  and 
the  right  to  immediate  possession.  This,  with 
the  demand  and  refusal,  especially  with  the 
claim  of  title  by  the  defen<uuit,  is  amply  suf- 
ficient. 

This,  too,  disposes  of  the  claim  that  the  action 
should  have  been  upon  the  written  instrument 
Whatever  may  be  the  force  of  that,  it  neither 
changes  nor  purports  to  change  the  title  to  the 
propnty,  or  the  right  to  the  possession  under 
the  title.   The  two  must  go  together. 

Exeeptiena  overruled;  judgment  on  the  ver- 
diet. 

Potera.  Ch.  J.,  Walton,  Emezy.  Fob* 
ter.  and  MMkell,  JJ.,  concurred. 


ANDROSCOGGIN  SAVINGS  BANK 

V. 

WillUm  A.  McKENNEY. 

When  a  morteaK^e.  holding  one  mort- 
g^e  on  real  estate  and  another  on 
personal  estate,  to  secure  the  payment 
of  the  same  debt,  foreiUoaea  the  chat- 
tel morteaee.  takes  possession  of  the 

{property,  ana  converts  it  to  his  own  ose, 
f  iu  value  exceeds  the  debt  secured,  it 
operates  aa  payment,  and  diechaiyea 
the  real  estate  nu>rtfl;ace. 

(AndrosoofiTglD  Decided  December  8,  UBL) 

BILL  in  equity.  Sustained, 
The  opinion  states  the  fac^ 
Menrt.  Frye,  Cotton*  ft  White,  for 

plaintiff: 

"  When  a  mortgage  debt  is  paidjby  one  who  is 
bound  by  contract  to  pay  it,  an  assignment  of 
it  to  him  upon  payment  operates  as  a  discharge, 
and  he  will  not  be  allowed  to  hold  it  as  a  sub- 
sisting incumbrance,  as  the  payment  was  in  pur- 
suance of  his  agreement,  and  may  be  regarded 
as  made  with  tiie  mortgagor's  money." 

1  Jones,  Hort.  §^  8^7864. 

"  Payment  by  a  grantee  who  has  assimied 
the  entire  mortgage  debt  completely  extb- 
gxiisbes  the  mortgage;  he  cannot  be  subnq^^ed 
to  the  rights  of  the  mortgagee,  and  keep  the 
mortgage  alive  for  any  purpose." 

8  Pom.  Eq.  Jur.      1306, 1318. 
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"If  the  money  is  adTsnced  by  one  whose 
duty  it  is,  by  contract  or  otherwise,  to  pay  and 
cancel  the  mortgage  and  relieve  the  mortgaged 
property  of  the  lien,  a  duty  in  the  {(roper  per- 
formance of  which  others  have  an  interest,  it 
shall  be  held  to  be  a  release,  and  not  an  assign- 
ment, although  Id  torm  it  purports  to  be  an  as- 
signment." 

Avi0»  T.  LajAam,  8  Oosh.  66S;  KUbom  v. 
BoOiTu,  8  Allen,  466;  Butler  t.  Seward,  10  Al- 
len, 466;  MeOabe  v.  3mp,  14  Allen,  188. 

* '  If  one  purchases  a  portion  of  the  mortgaged 
premises,  under  an  agreement  that  he  will  as- 
sume and  pay  the  whole  of  the  mortgage  debt, 
then  the  whole  of  the  burden  of  the  debt  is  an- 
nexed to  that  portion  bv  express  contract." 

Jones,  Alort.  §  748;  WOeh  v.  Btere,  8  Allen, 
151;  Bra^  v.  Qeorge,  3  Allen,  39sf. 

If  a  mortgagor  who  bad  sold  a  part  of  the 
property  should  himself  pay  the  whole  debt,  it 
is  quite  clear  he  could  not  call  upon  bis  grantee 
of  tbe  equity  of  redemption,  or  his  hcdr,  for 
contribauoa,  for  be  has  merely  paid  his  own 
debt. 

Brown  v.  Simont,  44  N.  H.  478. 

This  Ull  is  maintainable. 

1  Story,  Eq.  Jur.  ^  700,  705;  Chuston  v. 
Shearer,  99  Mass.  909;  IVyman  v.  Fox,  59  Me. 
100. 

Meeere.  Smvase  &  Oakes.  for  defendant: 
Equity  upon  this  subject  "  is  not  guided  by 
the  rules  of  law.  It  will  sometimes  hold  a 
chaige  extinguished  where  it  would  subsist  at 
law,  and  sometimes  weserre  it  when  at  law  it 
would  be  merged.  The  question  is  upon  the 
intention,  actual  or  presumed,  of  the  person  in 
whom  the  interests  are  united.  This  intention 
is  a  question  of  fact,  and  is  to  be  tried  and  de- 
termined in  tbe  same  manner  as  are  other 
issues."  "The  intention  is  generally  deter- 
mined 1^  the  intereBt,  though  all  the  surround- 
ing drcumstances  are  to  be  considered." 

1  Jones,  Mort.  848,  856.  858;  U  Me.  437;  3  Me. 
260;  7  Me.  102;  Id.  877;  84  Me.  50,  299;  14  Me. 

16  Me.  146;  S3  Me.  85;  S4  He.  882;  8  Pick. 
476;  6  Pick.  146;  8  Met  617;  %  Allen,  300. 

Ubbey.  J.,  deliveted  the  opioioo  of  the 
court: 

This  is  a  bill  in  equity  praying  for  a  decree 
requiring  the  respondent  to  release  and  cancel 
a  mortgage  given  by  Roland  £.  Patterson  to 
Frank  W.  Dana,  held  by  him  as  assignee.  Tbe 
case  comes  before  this  court  on  bill,  answer  and 
proofs. 

The  facts  material  to  the  determination  of 
tbe  case  are  as  follows:  On  tbe  4th  day  of 
April,  18^.  said  Patterson  mortgaged  the  umd 
in  controversy  to  said  Dana  to  secure  the  pay- 
ment of  $1,760;  OD  the  same  day  he  mortgt^ged 
to  bim  certain  personal  property  to  secure  the 
payment  of  the  same  debt. 

On  the  6th  day  of  April,  1888,  the  complain- 
ant commenced  an  action  of  assumpsit  against 
PatterBon,and  attached  his  real  estate,  ana  pros- 
ecuted its  action  to  judgment,  and,  within  thir- 
ty days  from  the  rendnlon  of  judgment,  duly 
leviea  its  execution  on  the  land  embraced  in 
ssid  mortgage. 

On  the  9d  day  of  November,  188S,  William 
Lydston  bought  of  said  Patterson  tbe  personal 
property  embraced  in  the  mortgage  to  Dana, 

HB.- 


subject  to  the  mortgage,  "which  said  Lydston 
assumes  and  agrees  to  pay." 
On  the  8th  dav  of  said  Kovember,  Lydston 

Said  to  Dana  tlie  balance  then  due  on  the 
ebt  secured  by  said  mortgages,  amountiog  to 
$1,465.78,  and  took  from  him  an  assignment  of 
both  mortgages.  Before  the  assignment  Dana 
bad  taken  the  necessary  steps  to  foreclose  the 
personal  mortgage,  and  the  foreclosure  became 
absolute  soon  after.  At  the  time  of  the  assign- 
ment and  foreclosure  tbe  personal  property  was 
worth  more  than  the  amount  due  on  the  mort- 
gage debt  It  came  into  the  possession  of  Lyd- 
ston and  was  converted  by  bim  to  his  own  use. 

On  the  15th  day  of  September,  1885,  Lyd- 
ston assigned  the  mortgage  of  the  luid  to  the 
respondent. 

We  are  of  opinion  that,  upon  these  facts,  the 
mortgage  debt  had,  in  law,  been  fully  paid, 
and  that  the  respondent  took  nothing  by  the 
assignment.  Lydston,  by  the  terms  of  his  bill 
of  sale  of  the  personal  property,  assumed  the 
debt  and  agreed  to  pay  it.  He  did  pay  it  to 
Dana;  but  the  respondent  claims  that  it  was 
agreed  verbally  between  Patterson  and  Lyd- 
ston, at  the  time  of  tbe  purchase  of  the  personal 
property  by  Lydston,  and  that  this  a^«ement 
was  a  frart  of  tbe  transaction  at  tbe  time,  that 
Lydston  should  have  an  assignment  from  Dana 
of  both  mortgages.  Dana  was  not  a  party  to 
this  agreement.  Now.  if  tliis  be  so,  we  cannot 
see  that  it  changes  the  result.  The  respondent, 
by  the  assignments  from  Dana  to  Lydston  and 
from  Lydston  to  him,  can  stand  no  better  than 
Dana  would  on  the  same  facts. 

When  a  mortgagee  who  holds  two  mortgages, 
one  of  real  and  the  other  of  personal  estate,  to 
secure  the  payment  of  the  same  debt,  forecloses 
the  personal  mortgage,  takes  possession  of  the 
property,  and  converts  it  to  his  own  use,  if  its 
value  exceeds  the  debt  secured,  it  operates  as  a 
payment  or  satisfaction  of  it.  There  is  no 
longer  an  existing  debt  to  uphold  the  teal  mort- 
gage, and  it  is  as  effectually  extinguished  as  if 
Qie  debt  had  been  paid  in  money. 

Beforetheassignment  to  the  respondent,  Lyd- 
ston had  received  the  personal  property  mort- 
gaged, of  a  value  not  only  sufficient  to  pay  tbe 
mortgage  debt,  but  the  $300  also,  which,  by 
the  contract  with  Patterson,  he  was  to  pay  him 
as  fast  as  he  should  receive  it  after  ^e  pay- 
ment of  the  mortgage.  The  mortgage  debf 
having  been  paid,  tbe  respondent  took  nothing 
by  the  assignment.  There  must  be  a  decree 
that  the  respondent  execute  and  deliver  to  the 
complainant  a  discharge  of  the  mortgage  held 
by  him,  with  costs  for  complainant.  Rev. 
Stat.  chap.  90, 1 15. 
Decree  aeajrdingly. 

Pvters,  Ch.  J.,  Walton.  Virgin,  Em- 
ery, and  HMk«ll«  JJ.,  concurred. 


STATE  of  Maine 

V. 

Manley  Ellis  DODGE. 

An  indletment  which  charges  a  person 
with  ke«pine  a  building  "resorted  to 
for  the  illegal  sale  of  intoxicatinfr 
Uqnora"  is  act  anflleient  to  bring  it 
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wltUn  a  ■tetuta  deelarlnflF  that  "aU 
places  osad  *  *  *  for  the  Illegal  sole 
or  keepini?  of  intoEioating  liquors"  are 
common  nulHuieea. 

<Waldo  Decided  December  7, 1886.) 

ON  exceptions  by  the  defendant  to  the  ruling 
of  the  court  in  overruling  ademuner  to  the 
indictment  Suttained. 
Tbe  facta  are  stated  fn  the  opinion. 
Mr.  W.  H.  Fwler,  for  defendant: 
This  is  intendeoto  be  a  statutorr  indictment 
under  Rev.  Stat.  chap.  17,  §  1.    All  the  statu- 
tory facts  necessary  to  constitute  a  statute  of- 
fense must  be  dearly,  precisely,  and  strictly 
set  out.   Tbe  indictment  must  follow  tiie  lan- 
guage of  the  statute. 

State  V.  Huu^,  60  Me.  410;  PeopU  y.  Allen, 
S  Denio,  76;  Wbart.  Cr.  L.  S  864. 
Nothing  can  be  taken  by  intendment. 
Id. 

The  statute,  so  far  as  it  relates  to  intoxicating 
liquors,  names  three,  and  only  three,  classes  of 
places  as  common  nuisances,  viz.:  (1)  places 
used  for  the  illegal  sale  or  keeping  of  liquors; 
(3)  places  where  liqaors  are  sold  for  tippling 

Eurposes;  (8)  places  of  resort  where  liquors  are 
ept,  sold,  etc.  The  language  of  the  indict- 
ment, "resorted  to  for  the  illegal  sale  of  intoxi- 
cating liquors, "  does  not  describe  either  of  these 
places,  cortainlv  not  the  first,  because  it  does 
not  aver  that  the  place  was  "used"  for  illegal 
sale.  "Besorted  to"  and  "used"  are  not  sy- 
nonymous terms. 

ComjiumtPtalth  t,  Stahl,  7  Allen,  305;  Com- 
monwealth  v.  Lambert,  12  Allen,  177. 

Meaars.  Orville  D,  Baker,  Atty-&en.,  and 
R.  W.  Rogers,  County  AUy.,  for  the  State  : 
The  indictment  need  not  follow  the  exact 
language  of  the  statute.  If  it  seta  forth  the 
offense  in  language  equivalent  to  that  used  in 
the  statute,  or  substantially  follows  it,  that  is 
Buf&cient. 

State  V.  Hu$»ey,  60  Me.  410;  CommonieeaXtk 
V.  Rowe,  1  New  &g.  Rep.  911. 

When  the  statute  read  "resorted  to  for  tbe 
illegal  sale,"  etc.,  an  indictment  setliug  forth 
that  the  respondent  kept  a  shop  "used  for  tbe 
illegal  sale,"  etc.,  was  held  good. 

Slate  V.  r^ng,  6S  Me.  315. 

It  would  seem  that  the  rule  should  work  both 
ways.  Had  the  indictment  in  that  case  read 
"resorted  to  for  tbe  illegal  sale,"  etc.,  it  will 
not  be  doubted  that  the  result  would  have  been 
the  same. 

Danforth,  J.,  delivered  tbe  opinion  of  tbe 

court: 

This  case  presents  the  question  as  to  the  suf- 
ficiency of  an  indictment  founded  upon  Rev. 
Stat.  chap.  17,  §  1.  If  sustained,  it  must  be 
under  the  Srst  clause  of  tbe  section,  which,  so 
far  as  necessary  for  the  case,  reads  as  follows, 
viz.:  "All  places  used  *  *  *  for  the  illegal 
sale  or  keei>iag  of  intoxicating  liquors"  are 
common  nuisances.  By  %  13  tbe  Keeper  or 
maintainer  of  such  nuisance  shall  be  punished 
by  fine  or  imprisonment. 

Tbe  material  part  of  tbe  indictment  charges 
that  tbe  defendant  "did  keep  and  maintain  a 
common  nuisance,  to  wit,  a  certain  building 
*  *  *  occupied  by  tbe  said  Manley  Ellis  Dodge, 
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as  a  aalom  and  shop,  and  resorted  to  for  the 
illegal  sale  of  intoxicating  liquors,"  etc 

The  statute  declares  bmldings  used  for  ille^ 
sale  or  keeping,  etc.,  nuisances.  The  indict- 
ment alleges  that  tbe  building  was  resorted  to 
for  that  purpose.  It  is  claimed  that  tbe  two 
expressions  mean  the  same  thing.  This  cannot 
be.  Neither  word  has  any  technical  meaning 
attached  to  it.  Both  must,  therefore,  be  con- 
strued in  tbeii  ordinary  and  usual  ugnification. 
The  building  may  be  and  is  used  tbe  occu- 
pant or  keeper.  It  is  resorted  to  by  other  per- 
sons. If  used  for  sale,  it  must  be  understood 
that  sales  are  made  by  the  keeper  or  under  his 
authority.  If  resorted  to  for  that  purpose, 
sales  may  or  may  not  be  made,  and,  u  made, 
are  supposed  to  be  made  by  the  persons  so  re- 
sorting; and  here  is  no  other  allegation  that  any 
sales  were  made,  or,  if  so,  that  they  were  made 
by  the  consent,  or  knowledge  even,  of  the  de- 
fendant. He  is  charged  wim  keeping  a  saloon 
and  shop.  Other  persons  are  chaigea  with  re- 
sorting to  it  for  tbe  purpose  of  ille^  sales.  If 
such  sales  are  mode,  the  evil  may  be  as  great 
as  though  mule  by  the  keeper.  But  that  is  not 
the  offense  provided  by  the  statute.  Besides, 
he  is  not  charged  with  keeping  the  building  for 
any  such  purpose,  and  should  not  be  punished 
for  tbe  wrong  of  others.  Commontoeaith  v. 
Stahl,  7  Allen,  304. 

The  case  of  State  v.  Lang,  68  Me.  316,  rdied 
upon  in  sinipoTt  of  the  indiebnent,  is  not  in 
point.  It  does  not  hold  that  the  phrases  "re- 
sorted to"  and  "used  for"  are  of  the  same 
meaning,  but  rather  that  the  proper  construc- 
tion of  the  statute  under  whidi  that  indictment 
was  found  required  the  Insertion  of  tbe  words 
"used  for"  before  tbe  words  "illegal  sale."  and 
not  the  words  "resorted  to;"  and  hence  tbe 
words  "used  for"  were  properly  used  in  tbe  in- 
dictmrat  as  more  accurately  expressing  the  in- 
tention of  the  statute.  Since  then  the  statute 
has  been  changed  so  as  to  leave  no  doubt  that 
tbe  construction  then  given  is  the  true  one,  and 
the  indictment  in  the  case  at  bar  should  have 
followed  that  Oommmwat^  t.  Sinte,  18 
Gray,  36. 

meeeptiona  and  demurrer  mtatained;  in^ti- 
ment  adjudged  bad. 

PetwB,  Ch.',J.,'WmXinwk,  Emery,  Foster, 
and  Haskell,  JJ.,  concoind. 


Hark  ORAT 

V, 

Joseph  L,  BUCK. 

Where  three  or  more  owners  in  a  vessel 
insure  their  several  intereets  together, 
in  the  name  of  one  who  collects  the  in- 
surance thereunder  for  a  loss,  each  of 
the  others  may  maintain  an  action  for 
his  proportiotud  part  of  the  insurance 
money  apUnst  uie  one  who  bo  col- 
lected it. 

(Hancock  Decided  December  10, 188IL) 

ON  exceptions  by  the  plaintiff  to  the  ruling 
of  the  court  in  ordering  a  nonsuit.  8u»- 
tained. 

The  opinion  states  the  case  and  material 
facts. 
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Mr.  Charles  P.  Stotaon,  tat  plaintiff: 

A  promise  to  pa;^  seTcral  persons,  in  equal 
portions,  when  it  is  not  intended  that  tney 
should  receive  the  entire  sum  and  divide  it, 
does  not  warrant  a  joint  suit;  each  must  bring 
bis  separate  action, 

Owtnffa  V.  Omnga,  1  Har.  &  Gill,  484. 

Owners  of  a  ship  having  agreed  that,  after 
her  return,  a  full  account  should  be  made  of 
ttie  said  ship  and  her  concerns,  by  one  of  the 
owners  as  ^ip's  husband,  and  the  net  proflts 
be  divided  after  deducting  all  charges,  it  seems 
to  have  been  held  that  each  of  the  owners  had 
a  separate  interest  in  the  making  up  of  the  ac- 
counts by  which  his  share  was  to  be  ascer- 
tained. 

Owaton  T.  Q^,  18  East,  S88. 
The  contract  in  this  case  authorized  plaintiff 
to  bring  his  several  action  against  defendant. 

Chitty,  PI.  §  U.  and  notes;  KimbaU  v. 
SumiuT,  62  Me.  811  ;  Itrand  v.  BoulcoU,  8 
Bos.  &  Pul.  S85;  DunJutm  v.  Qillit,  8  Mass. 
4^;  Wither$  T.  Bireham,  8  Bam.  &  C.  264; 
mu  V.  Leigli,  8  Cranch,  50  (12  U.  B.  bk.  8,  L. 
ed.  484);  Seaion  v.  Bc?oth,  4  Ad.  &  El.  528;  Gray 
T.  Johnton,  14  N.  H.  418;  Pickering  v.De 
BoeA^nont,  45  N.  H.  77;  Chapman  v.  Eamei, 
S7  Me.  454. 

There  was  testimony  to  be  submitted  to  the 

nn  V.  Morris,  8  Caines,  64. 
Mmn.  WlsweU  ft  King,  for  defendant 

Emery*  J.,  delivered  the  opinion  of  the 
f»urt: 

In  this  case  there  was  evidence  from  which 
a  Jury  might  find  the  following  as  facts  : 

The  brig  Isaac  Carver  was  practically  owned 
In  the  following  proportions:  Mark  Gray,  plain- 
tiff,  one  el^th  ;  Wm.  L.  Swasey,  one  eighth  ; 
Joaroh  L.  Buck,  defendant,  one  fourth,  and  O. 
M.  Gray,  the  master,  one  half.  The  master's 
part  was  held  by  the  plaintiff,  awaiting  pay- 
ment therefor,  but  that  half  is  not  involv^  in 
this  case.  O.  M.  Gray  procured  insurance  on 
his  half  independently  of  the  other  owners, 
Mark  Gray,  the  plaintiff,  applied  to  the  defend- 
ant, who  was  agent  for  tbe  vessel,  to  procure 
some  insurance  on  his  eighth.  Swasey  also 
made  a  similar  application  to  the  defendant  as 
to  bis  one  eighth.  It  was  agreed  that  the  de- 
fendant should  procure  an  insurance  of  $1 ,500, 
for  Itimaelf,  Swasey,  and  the  plaintiff,  on  their 
balf  of  tbe  vessel,  to  be  divided  among  them 
in  proportion  to  their  interests  in  that  lialf. 
The  defendant  thereupon  procured  the  insur- 
ance, and,  upon  tbe  sut»equcnt  loss  of  the  ves- 
sel, collected  tbe  entire  insursuce.  The  plain- 
tiff, after  demanding  one  fourth  of  the  sum  col- 
lected, brought  this  suit  to  recover  it. 

Tbe  only  objection  urged  to  the  maintenance 
of  the  actioD  upon  the  foregoing  facts  is  the 
nonjoinder  of  Swas^  as  a  coplaintiff. 

We  do  not  think  tbe  interests  of  the  plaintiff 
and  of  Swasey  were  joint.  They  were  not  part- 
ners. Each  owned  his  share  individually. 
Each  could  insure  his  share  separately,  or  leave 
it  UDiDsiired  without  affecting  tbe  other.  The 
plaintiff  and  Swasey  did  not  jointly  request 
the  defendant  to  procure  insurance  upon  any 
joint  interest.  Each  applied  for  himself  and 
for  insurance  upon  his  own  separate  share. 
The  defendant  made  similar  arrangemrats  witii 

HE. 


each  about  the  insiinuioe.  He  could  have 
made  different  arrangements.  The  similarity 
of  the  contracts  does  not  weld  them  into  one 
joint  contract.  We  think  each  promisee  can 
maintain  his  separate  action  for  bis  share  of 
the  insurance.  Oioings  v.  (heing$,  1  Har.  & 
Gill,  484;  Ihinftam  v.  OiUia,  8  Mass.  462;  Bunn 
V.  Jft{r™,8Caine8,  54; //fl^  v.Z>tfirA,8Cranch, 
50  (12  U.  S.  bk.  8,  L.  ed.  484). 

The  case  of  WhiU  v.  Curtit,  85  Me.  584,  relied 
upon  bv  tbe  defendant,  is  different  from  this 
case.  In  that  case  the  insurance  was  upon  the 
freight,  in  which  all  the  owners  had  a  common 
interest.  They  had  a  common  interest  in  the 
profit  or  loss  of  the  venture.  The  defendant 
was  not  an  owner  and  had  no  share  in  the  ven- 
ture. He  procured  the  insurance  for  the  joint 
account  of  the  owners,  and  there  was  oo  evi- 
dence, as  there  was  in  this  case,  of  any  separate 
contract  with  either  owner. 

Exceptions  avttained;  action  to  standfor  trial. 

Peters.  Ch.  J.,  Walton.  Duforth.  Fos- 
tWt  and  Hmabell.  JJ.,  concurred. 


Samuel  C.  PARCHER,  Admr., 
e. 

8AC0  &  BIDDEFORD  SAVINGS  BANK. 

To  make  a  valid  gift  canaa  mortia,it  must 
be  made  during  some  iUnesa  or  peril 
of  the  doDor,  and  in  contemplation  and 
expectation  of  death  fnnn  that  illness 
or  peril,  and  death  must  ensue  thwe- 
from. 

(York  Decided  December  10,  l«8e.) 

ON  report  of  facts  agreed.  Defendant  de- 
faulted. 

Mr.  H.  Fairfield,  for  plaintiff: 

To  constitute  a  donatio  inter  vitm  there 
must  1)6  a  gift,  absolute  and  irrevocable,  with- 
out reference  to  its  taking  effect  at  some  future 
time.  The  giver  must  part  with  all  present 
and  future  dominion  over  tbe  property  given. 
He  cannot  give  it  and  at  the  same  time  retain 
tbe  ownership  of  it 

Allen  V.  IHereczky,  81  Me.  888;  Dole  v.  Xib- 
eoln.  Id.  422 ;  Carleton  v.  Loisgoy,  54  Me.  4^; 
Bobinson  v.  Ring,  72  Me.  144;  Northrop  v. 
Hale,  78  Me.  69,  71. 

Mr.  Edward  P.  Bumliam,  for  defend- 
ant: 

If  the  transaction  be  viewed  as  tlona/io  eauaa 
mortis,  there  was  a  sufficiently  near  contempla- 
tion of  the  approach  of  deatti  to  cause  tbe  gift 
to  take  effect.  Mr.  Peters  was  a  mariner,  and 
usually  in  voyages  to  ports  having  sickly  cli- 
mates, so  that  be  had  id  view  the  usual  perils 
of  the  sea  and  also  the  dangerous  sicknesses 
incident  to  southern  ports.  Thus  in  fact  be 
died,  after  throat  sickness  in  a  southern  port, 
of  disease  contracted  there.  Tbe  very  event 
took  place  the  probability  of  which  he  contem- 
plated, namely,  death  away  from  what  he  bad 
for  years  regarded  as  bis  home. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

The  money  sued  for  unquestionably  belonged 
to  the  plainuff*s  intestate  in  his  lifetime.  He 
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earned  the  mon^,  and  it  was  deposited  In  the 
defendant  bank  as  his  mone^  and  for  his  ben- 
efit. It  would  pass  upon  his  death  to  his  ad- 
ministrator, if  he  did  not  effectually  dispose  of 
it  in  Lis  lifetime. 

It  ia  not  claimed  that  he  made  any  ^ft  inter 
vivot,  but  it  is  claimed  that  by  causing  to  be 
made  upon  the  bank  ledger  the  entry,  ."Pay- 
able also  to  Mrs.  Lesvitt  in  case  of  death  of  H. 
Peters,"  be  made  an  effectual  ^ft  causa  mortis'. 
Such  gifts  are  not  to  be  favored,  as  they  con- 
flict with  the  general  policy  of  the  law  relating 
to  the  disposition  of  the  estates  of  deceased 
persons.  To  be  valid,  and  take  the  property 
out  of  the  general  law  of  administration  of  es- 
tates, the  gift  must  be  made  during  some  Illness 
or  peril  of  the  donor,  and  in  contemplation 
and  expectation  of  death  from  that  illness  or 
peril,  and  death  must  also  ensue  therefrom. 
WatortY.  Right,  17  Me.  387  ;  Qi'ymet  v.  Ilojie, 
40  N.  Y.  17. 

This  case  does  not  disclose  such  circum- 
stances, and  the  attempted  gift  was  therefore 
ineffectual.  The  money  belongs  to  the  admin- 
istrator. 

Dtfendant  defaulted;  damagettobeoMatedh^ 
the  eovH  at  nieiprius. 

Peters.  Ch.  J.,  Walton.  Virgin.  Lib- 
b^.  and  HHkell.  JJ..  concuned. 


Joseph  B.  PEAKS 
«. 

Mai:garet  McAVEY. 

1.  When  the  answer  to  a  bill  in  equity 
ailems  a  fact  in  avoidanee  of  the  bill, 
the  Dorden  is  on  the  respondent  to  es- 
tablish it  by  evidence. 

2.  Where  the  answer  is  not  required  by 
the  bill  to  be  upon  oath,  it  can  have  no 
effect  as  evidence. 

(Piscataquis — Decided  December  10.1888.) 

BILL  to  redeem.  Sustained. 
The  case  Is  stated  in  the  opinion. 
Mr.  Joswh  B.  Peaks,  for  pluntifl. 
Mr.  Ira  w.  Davis,  for  defen^t 

Per  Curiam : 

The  evidence  for  the  complainant  establishes 
bis  right  to  a  decree  for  the  redemption  of  the 
mortgage,  if  the  ri|^ht  to  redeem  has  not  been 
foreclosed.  This  is  not  questioned  by  the  re- 
spondent. She  alleges,  however,  in  her  answer 
a  foreclosure  by  entry  in  the  presence  of  two 
witnesses,  under  Rev.  Stat.  chap.  90,  g  8,  p.  4. 

The  case  as  made  up  and  sent  to  Uie  law 
court  does  not  contain  any  evidence  of  any  such 
foreclosure,  nor  of  any  possession  under  it. 
The  answer  is  not  required  by  the  bill  to  be 
upon  oath,  and  therefore  can  have  no  effect  as 
evidence.  Rev.  Stat.  chap.  77,  ^  15;  Clay  v. 
TowU,  78  Me.  86,  S^t;  1  New  Eng.  Rep.  669. 

The  allegation  being  in  avoidance  ox  the  bUI, 
the  burden  is  on  the  respondent  to  establish  it 
by  evidence.    Bradky  v.  Wtiib,  68  Ue.  462. 

The  respondent's  counsel  has  sent  us  with  his 
brief  a  register's  copy  of  the  certificate  of  entry. 
If  this  could  now  be  received  ss  evidence,  there 
is  still  lacking  any  evidence  that  the  possession 
was  continued  for  three  years,  as  required  by 
Rev.  Htat.  clap.  90,  4. 
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It  M  atijvdged  that  ihe  eomptaiiuint  i$  etOieeg 
to  redeem,  mtheo^,  andthattheeaaebeKottoa 
matter  to  determine  the  amount  due. 


STATE  of  Maine 

V. 

Charles  BANKS,  Jr.,  et  al. 

In  the  trial  of  a  criminal  proseentlon. 
the  attorney  for  the  State  is  not  an- 
thorised  by  the  statute  of  Maine  to  call 
the  attention  of  the  jury  to  the  fact 
that  the  defendant  did  not  testify  in 
his  own  behalf. 

(Sairadahoo  Decided  December  9.  ises.) 

ON  exceptions  by  the  defendant.  Su^ined. 
An  appeal  from  the  Municipal  Court  of 
Bath  on  a  complaint  for  the  violation  of  cer- 
tain fish  laws. 

Mr.  F.  J.  Baker.  County  Attorney,  for  the 
Stale- 
Called  attention  to  the  dedrions  of  the  court 
in  the  following  cases: 

State  V.  BartleU,  5S  Me.  230;  ^te  v.  Law- 
rence, 57  Me.  674;  Btaie  v.  CUave».  59  Me.  296. 

I  do  not  overlook  the  fact  that  these  cases 
were  decided  prior  to  the  Act  (Laws  1879, 
chap.  93),  "whica  adds  this  clause,  "  and  the  fact 
that  be  (the  accused)  does  not  testify  in  his  own 
behalf  shall  not  be  taken  as  evidence  of  his 
guilt."    The  jury  were  so  instructed. 

Of  course  It  was  a  fact  in  the  case  to  which 
the  jury  could  not  close  their  eyes,  neither  does 
the  law  require  them  to.  The  statute  of  Mas- 
sachusetts says  that  "  his  (defendant's)  neglect 
or  refusal  to  testify  shall  not  create  any  pre- 
sumption ag^nst  him."  It  was  tmder  tins  pro- 
vision the  cases  of  OommonwaUh  v.  flbrfew,  110 
Mass.  411,  and  Commonweal  t.  8eeU,  128 
Mass.  289,  were  dedded,  which  would  not  ap- 
ply to  our  law. 
Mr.  C.  W.  I«rrabee.  for  defendant. 

Virg^.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  complaint  for  "using  in  Wione- 
gance  Creek  a  net  of  not  less  than  rax  inches 
mesh,"  in  violation  of  Priv.  &,  Spec.  Laws  1885, 
chap.  463. 

A  witness  for  the  prosecution  testif  ed  that  he 
saw  the  net  when  it  was  taken  out  and  was 
tying  on  the  ice,  and  on  measuring  the  me^ 
fouml  it  to  be  only  three  inches.  Neither  of  the 
defendants  offerra  to  testify.  The  county  at- 
torney urged  in  argument  to  the  jur^  that  the 
derendants  sat  in  court,  heard  the  testimony  re- 
lating to  the  size  of  the  mesb,  and  did  not  take 
the  stand  to  deny  it. 

In  his  charge  to  the  jury  the  presiding  jus- 
tice— after  calling  their  attention  to  the  above 
facts  and  instructing  them  in  substance  that  the 
defendants'  silence  was  not  evidence  of  tiieir 
guili:  thatthcjurymustactwitbouttfaedefend- 
auts'  testimony;  that  in  weighing  the  evidence 
as  a  whole  it  mi^ht  make  a  great  difference 
whether  they  testified  or  not;  that  they  miriit 
own  the  mesh  to  have  been  leas  than  six  ioi&s 
when  it  was  not;  and  on  the  other  hand  th^ 
might  deny  it,  and  then  that  would  be  a  taicX  to 
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act  upon,  but  that  the  jury  Lnd  not  that  fact 
before  them— proceeded  as  follows:  "  Bo  that 
the  county  attorney  was  perfectly  justified  in 
calling  your  attention  to  the  absence  of  any  evi- 
dence CD  their  part,  aa  witnessea  upon  the 
atand,  tiiat  their  net  was  not  what  Kr.  Frbbee 
described  it  to  be.  Now  that  is  as  far  as  the 
law  allows  you  to  go." 

Our  opinion  is  that  the  learned  judge  erred 
in  allowing  the  jury  to  go  thus  far. 

In  1864,  for  uie  first  time,  a  person  charged 
with  oonunission  of  a  crbninal  offenn  was  made, 
"  at  Ids  own  reqnest,  and  not  otherwise,  a  com- 
petent witness.''  Stat.  1864,  chap.  280.  After 
this  statute  took  effect,  county  attorneys,  when 
the  accused  did  not  elect  to  testify,  were  al- 
lowed in  argument  to  comment  on  the  fact  to 
the  jury,  ^te  v.  BartUtt,  65  Me.  220;  Slate 
v.  Lawrence,  57  Me.  574;  iWato  v.  Cleavet,  59 
Me.  208.  This  practice  continued  for  fifteen 
years;  and  while  it  operated  faTorably  for  In- 
nocent persons,  it  resulted  disastrously  to  the 
guilty  who  would  not  add  perjury  to  the  crime 
charged.  Thereupon  the  l^egislature,  believ- 
ing that  the  constitutional  provision  which  de- 
clares that  "  the  accused  shall  not  be  compelled 
to  furnish  or  give  evidence  against  hinoself " 
(Decl.  RIs^tB,  %  fi)i  l>^e  rain  descending 
upon  the  Innocent  and  guilty  alike,  and  look- 
ing to  a  more  careful  protection  of  this  right, 
enucted  that  "the  fact  that  the  defendant  In  a 
criminal  prosecution  does  noi  testify  in  his  own 
behalf  shall  not  1(6  evidence  of  his  guilt."  Stat. 
1679,  chap.  92,  g  1;  Rev.  Stat.  chap.  184,  %  19. 
We  think  the  intent  of  thestatute  is  that  the  jury, 
in  determining  their  verdict,  shall  entirely  ex- 
clude from  their  consideration  the  fact  that  the 
defendant  did  not  elect  to  testify — substantially 
as  if  the  law  did  not  allow  him  to  be  a  witness. 
GommorMealth  v.  Harlow,  110  Mass.  411;  Oom- 
mtmirtaWi  v.  Seott.  12»  Mass.  241. 

This  the  jury  could  not  do  imder  the  instruc- 
tioDS.  The  ouier  questions  raised  are  settled 
in  State  t.  Adam  ipoat,  p.  248]. 

Exeepiiont  txittatned. 

Peters.  OA.  J.,  Dulbrth,  IJbbey,  Foa- 
tert  uid  Haafcell,  JJ.,  concurred. 


Charles  L.  BURNHAU 
e. 

F.  H.  PECK. 

A  declstraiion  will  not  be  adjudged  bad 
on  demurrer,  where  it  is  aofileiently  for 
wamX  to  known  to  the  defendant 

and  the  court  the  elalm  set  up  by  the 

plaintiff. 

(Kennebec  Decided  December  8, 188B.) 

ON  exceptions  by  the  defendant  to  the  ruling 
of  tlie  court  in  overruling  a  demurrer  to  the 
declaration.  OterruUd. 

llie  declaration  and  demurrer  were  aa  fol- 
lows: 

BeetaraUon. 

In  a  plea  of  the  case  for  that  the  said  defend- 
ant on  hit  twelfth  day  of  May,  a.  d.  1885,  was 
indebted  to  one  James  A.  Martin  in  the  sum  of 
$115,  according  to  the  account  annexed,  which 

XB.  B.  B.  B.,  T.  III. 


account  the  said  James  A.  Martin  thereafter- 
wards,  on  said  12th  day  of  May,  1885,  for  a 
valuable  consideration,  assigned  and  transferred 
to  the  plaintiff,  as  by  copy  oC  the  assignment 
to  be  filed  in  court  with  this  writ  will  appear, 
whereW  the  said  defendant  became  liable  and 
in  consideration  thereof  promised  the  plaintiff 
to  pay  him  the  said  sum  on  demand;  yet. 
though  requested,  tlie  said  defendant  has  never 
p^id  the  same  to  the  said  Jajnes  A.  Martin,  or 
to  the  plaintiff,  but  neglects  and  refuses  so 
to  do. 

Also  for  that  the  said  defendant  at  said  San- 
ford,  to  wit:  at  said  Augusta  on  (he  12th  day 
of  May,  A.  D.  1886,  was  mdebted  to  one  James 
A.  Martin,  In  the  sum  of  9^100  for  so  much 
money  before  that  lime  had  and  received  to  the 
useof  said  James  A.  Martin,  and  the  said  James 
A.  Martin  thereof terw wis,  on  said  12th  day  of 
May,  1885,  for  a  valuable  consideration,  as- 
signed and  transferred  said  sum  of  $100  to  (be 
plaintiff,  as  by  copy  of  said  assignment  to  be 
filed  in  court  with  this  writ  will  appear,  where- 
by the  said  defendant  became  Uable,  and  in 
consideration  thereof  then  and  there  promised 
the  plaintiff  to  pay  him  the  said  sum  on  demand; 
and  yet,  though  requested,  the  said  defendant 
has  never  paid  said  sum  to  the  said  James  A. 
Martin,  or  to  the  plaintiff,  but  neglects  and  re- 
fuses so  to  do. 

And  now  the  said  defendant  comes  and  de- 
fends the  force  and  injury,  when,  etc.,  and 
says  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action  against  him,  because  he 
says  that  the  declaration  aforesaid  and  the  mat- 
ter therein  contained  are  insufficient  in  law  to 
have  and  maintain  the  action  aforesaid  of  the 
plaintiff  against  him,  and  this  he  is  ready  to 
verify. 

Wherefore,  he  prays  Judgment,  and  that  the 
plaintiff  be  barred  from  having  his  action  afore- 
said ag^Dst  him. 

And  for  niecfal  demurrer  the  defendant  says 
that  the  plaintifl's  declaration  in  bis  writ  is  not 
in  due  form  in  this: 

1.  In  the  first  count  in  plaintiff's  writ  there 
is  no  venue  alleged. 

2.  There  is  no  allc^tioo  in  either  count  that 
the  assifpiment  of  James  A.  Martin  to  the  plain- 
tiff was  "in  writing." 

8.  There  is  no  allegation  in  either  count  that 
the  said  demand  assigned  by  James  A.  Martin 
to  the  plaintiff  was  "a  cho»e  in  action  not 
negotiable." 

4.  There  is  no  allegation  In  either  count  that 
the  defendant  had  due  notice  of  said  assign- 
ment, or  that  said  defendant  was  liable  by  force 
of  the  statute  in  such  case  made  and  provided. 

5.  That  the  plaintiff's  declaration  is  others 
wise  defective  and  insutfieient  in  law. 

Mr.  Ab»  Low,  for  defendant: 
There  is  no  allegation  in  either  count  that  the 
assignment  of  James  A.  Martin  to  tlie  plaintiff 
was  "in  writing."  An  actirai  of  this  Uind  can- 
not be  maintidned  at  common  law.  It  is  given 
by  Rev.  Stat  chap.  fS,  g  180. 

The  declaration  should  allege  that  tiie  assign- 
ment was  "in  writing."  Glould,  H.  chap.  4» 
§  47;  Oliver,  Prec.  868. 

Also  there  should  have  been  an  allegation 
that  the  assignment  was  "a  chose  in  action  not 
16  84» 
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negotiate,"  and  that,  by  force  of  tbe  statute 
In  such  case  made  and  provided*  the  defendant 
became  Uable  ud  promised  to  p^,  etc.,  and 
that  tbe  defenduit  had  notice. 

All  these  neceesaiy  allegationa  are  wanting 
and  fatal  on  demnnw. 

62  He.  644. 

It  should  be  alleged  that  a  demand  bad  been 
made,  in  the  declaration. 

S0  Me.  480;  3  Me.  808. 

Mr.  H.  BUke.  for  platntlfl: 

In  trsnsitoTy  actions  the  averment  of  a  venue 
Is  wholly  unnecessary.  It  gives  no  information 
that  can  be  useful  eitber  to  the  defendimt  or  to 
the  court.  In  England  the  venue  was  origi- 
nally employed  to  indicate  the  county  from 
which  tbe  juiy  was  to  come,  tbe  iury  being 
drawn  from  the  vicinage.  When  tbe  law  to  that 
respect  was  changed,  the  reason  for  allying  a 
venue  ceased.  When  tbe  reason  of  the  law 
ceases,  tbe  law  should  cease  also. 

In  all  cases  where  it  has  been  decided  that 
such  an  averment  was  necessary,  no  reason  is 
riven  for  such  dedsion  except  precedent.  All 
the  authorities  say  that  the  statement  of  venue 
may  be  laid  upon  the  matgin  of  the  declaration 
or  in  the  body  of  It. 

Chitty,  PI.  aubject,  V&nue;  Gould.  PI.  subject, 
Venue/  SteidienB,  PL  title,  Ve?fue. 

This  question  is  settled  in  this  State,  in  Bean 
V.  Avert,  67  Me.  463,  and  cases  there  cited  in 
opinion  of  tbe  court. 

Per  Oiiria.m: 

The  defendant's  motion  and  demurrer  are 
based  upon  objections  to  the  declaration  in  the 
plainttn's  writ,  and  are  of  the  most  formal  and 
technical  kind. 

The  declaration  is  sufficiently  formal  to  make 
known  to  tbe  defendant  and  tlie  court  tbe  claim 
set  up  by  tbe  plaintiff,  and  to  meet  tbe  require- 
ments of  law.  Witta  V.  OhweliiU,  78  Me.  286. 

Tbe  assignment  appears,  both  by  the  declara- 
tion and  from  tbe  printed  case,  to  have  been  in 
writing,  and  la  sumclentty  definite, 

A  judgment  in  this  action  will  be  a  bar  to 
any  action  hereafter  by  the  assignor  for  the 
same  claim. 

Sxceptione  ovemied. 


INHABITAJrrS  OP  PBDtPSBURa 
ft 

AlUon  DI0EIN8OK  et  at. 

1.  Where  a  collector  of  taxes  who  hsa 
served  as  snoh  for  three  years  in  suc- 
cession fails  to  account  for  and  pay 
over  as  required  by  each  of  his  three 
bonds,  and  there  is  no  eridenee  show- 
bag  the  time  when  the  deficit  eom- 
menced  or  when  It  ocenrred,  nor  any 
evidence  of  the  appropriation  of  bis 
payments,  either  by  the  collector  or  the 
town,  the  deflcH  should  be  divided 
between  the  three  bonds  in  the  pro- 
portion of  the  sums  collected  by  the 
collector  on  each  oommitment  to  tbe 
collector. 

t.  An  aaditor*s  report  is  admissible  as 
evidence. 
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ON  exceptions  by  tbe  defendants.  OwrrvUi. 
The  opinioa  states  the  case  and  mateiiil 
facts. 

Jfi*.  C.  W.  I4un<«.bee.  for  defendants: 

In  iVrfer  v.  Shmlej/,  47  Me.  S16,  we  inferttnt 
there  was  some  sort  or  system  of  book-keejidng, 
to  indicate  the  transaction  of  the  several  yeats 
in  which  defendant  was  a  collector,  becauae 
they  were  able  to  identify  ttie  fond  from  which 
mon^  was  takma  to  make  np  a  defldouy  in 
the  first  of  these  yeats.  They  did  not  cast  be- 
fore the  court  a  mass  of  "  d^eeta  membra,"  as 
in  this  case;  but  Tenney,  Oh.  J.,  says,  with  ze- 
^rd  to  taking  moneys  of  that  year  to  balance 
the  amount  of  deficiency  for  a  previona  year : 
'  'This  does  not  appear  to  have  men  done  at  the 
request  of  William  Stanley  or  by  his  consent, 
any  further  than,  if  it  was  right  that  it  should 
he  done,  he  would  consent  thereto." 

In  United 8tate*Y.  Eekf&rd^t  Kim.  1  How.  MS 
(42  U.  S.  bk.  11,  L.  ed.  120),  the  court  says: 
"  Tbe  government  must  show  tbe  amount  <A 
defalcation  of  the  collector  during  tlu  term  for 
which  the  defendants  wen  soretwa*  to  charge 
them." 

"The  sureties  should  not  suffer  from  a  mis- 
take of  the  treasurer  in  passing  credit  to  die 
wrong  account,"  says  Appleton,  Gh,  J.,  tn  In- 
habikmtt  of  Orono  v.  We^ewood,  44  Me.  61. 

"It  will  generally  be  admitted  that  moneys 
arising  due  and  collected  subsequently  to  the  ex- 
ecution of  tbe  second  bond  cannot  be  applied  to 
tbe  discharge  of  the  first  bond  without  manifiaat 
injury  to  the  suretyin  the  second  bond." 

United  Statee  v.  Fa«t«r$on,  7  Cianch.  676  (11 
n.  8.  bk.  8,  L.  ed.  444), 

Mr.  W.  Gilbert,  for  phdntlfls: 

The  statute  (chap.  82,  %  71)  {vovides  that  an 
auditor's  report  may  be  used  as  evidence  by 
either  party,  and  that  it  may  be  disproved 
other  evidence.  Section  68  of  the  same  diap- 
ter  makes  the  report  prima  faeie  evidence  of 
matters  embraced  in  the  order. 

In  one  case  the  selectman  undertook  to  ap- 
propriate subsequent  collections  In  discharge  of 
liabUity  under  a  previous  bond,  and  this  court 
held  that  it  was  unjust  to  tbe  subsequent  sar»- 
ties  and  imlawf  ul, 

Pbrlar  v.  Stanly,  47  Me.  616. 

What  could  not  be  done  by  the  principal 
without  the  consent  of  the  subsequent  sureties, 
because  it  is  unlawful,  cannot  be  d<Mie  by  the 
law  itself  without  tbe  act  of  any  of  tbe  parties. 

Libbey.  J.,  delivered  the  oirinion  of  the 
court: 

This  is  debt  <m  the  bond  of  A.  Dicklnsmi  ss 

collector  of  the  plaintiff  town  for  1880.  The 
plea  is  the  general  issue,  with  brief  statement  of 

Biiironnance  of  tbe  conditions  of  tbe  bond  by 
ickinson.  Tbe  case  went  to  an  auditor,  who 
heard  the  parties  and  made  bis  report  to  court. 
At  tbe  trial  the  auditor's  report  was  oS.«ceA  in 
evidence  by  tbe  plaintiff.  It  was  objected-  to 
by  the  defendants  on  several  grounds,  but  It  was 
admitted  and  exception  taken.  It  was  properly 
admitted  in  evidence.   Rev.  Stat.  chap.  83. 

Whether,  In  adjusting  the  accounts  between 
the  parties,  the  rules  of  law  applied  to  tbe  case 
by  the  auditor  were  correct  or  not.  was  for  the 
court,  hut  the  exception  fails  to  show  whether 
tbe  court  in  that  respect  sustained  the  audita* 
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or  not  Bat  the  case  is  a^ued  hj  the  counsel 
for  the  defendants  on  the  assumption  that  the 
court  sustained  the  auditor  in  the  htw.  Assum- 
ing this  is  the  fact,  that  the  court  gavethejuiy 
the  same  rule  of  law  which  the  auditor  acted 
upon,  we  think  there  was  no  error. 

Dickinson  was  collector  for  1880,  1881,  and 
1882,  with  different  sureties  on  his  bond  each 
year.  Actions  were  brought  and  pending  in 
court  on  each  bond;  and  thej  were  all  commi^ 
ted  to  the  auditor  and  heturd  together.  The 
pleadings  were  the  same  in  each  case.  The  only 
elements  given  us  by  which  appropriation  of 
payments  can  be  made,  or  the  deficiency  appor- 
tioned among  the  bonds,  are  as  follows:  The 
taxes  assessed  each  year  were  duly  committed 
to  the  collector,  and  on  the  commitment  for  1880 
he  collected  111,466.32;  for  1881,  $11,484.99; 
fqr  1882,  $8,118.95.  The  deflciencv  not  ac- 
coimted  for  and  paid  over  by  the  collector  for 
the  three  years  was  $789.76.  There  is  no  evi- 
dence  showing  when  the  deficit  commenced  or 
in  which  year  it  occurred.  There  is  no  evi- 
dence of  any  appropriation  of  payments  by  the 
collector  or  by  the  town.  The  rules  adopted 
by  the  auditor  divided  the  deficit  between  the 
three  bonds  in  the  proportion  of  the  sums  col- 
lected bv  the  collector  on  each  commitment. 
We  think  this  rule  is  correct.  It  is  claimed  b^ 
the  learned  coimsel  for  (he  defendants  in  this 
case  that,  it  appearing  that  the  collector  paid 
over  during  the  three  yean  more  than  he  col- 
lect on  l£e  assessment  for  1880,  the  law  pre- 
sumes, ui  the  absence  of  proof,  that  he  per- 
formed his  legal  duty  and  paid  over  all  he  col- 
lected for  that  year.  But  the  le^  presumption 
is  just  as  strong  as  to  each  of  the  other  years  ; 
and,  as  he  could  not  legally  appropriate,  as 
against  his  sureties,  what  he  receivM  on  one 
assessment,  in  payment  of  what  he  received  on 
another,  the  law  will  not  apply  the  payments  to 
the  oldest  detrt.  I^vler  v.  StajUey.  47  He.  M5; 
Orono  y.  Wedgevwtd,  44  Me.  51. 

In  the  absence  of  a^  evidence  of  appropria- 
tion of  payments  or  of'^the  source  from  which 
the  moneys  paid  come,  we  know  of  no  more 
equitable  rule  of  appropriation  and  of  dividing 
the  defldency  than  Uie  rule  adtnited  1^  the  au- 
ditor. It  is  at  least  sufficiently  f  avorable  to  the 
defendants  under  the  plea  of  performance.  It 
bdog  proved  how  much  the  collector  received 
on  the  assessment  for  1880,  the  burden  b  on 
the  defendants  to  prove  that  he  accounted  for 
it  and  paid  it  over,  as  it  was  his  legal  duty  to 
do.  Maehia»poTt  v.  SnuM,  77  Me.  109.  This 
ther  fail  to  do. 

'fhere  is  a  motion  to  set  the  verdict  aside  as 
uainst  the  evidence,  but  it  nowhere  amieara  in 
ue  ease  how  much  the  verdict  "ma;  andif  there 
was  no  error  in  the  law.  the  motion  is  not  in- 
siated  on. 

ExeeptioTU  and  motion  overruled. 

Peters,  Oh.  J.,  Dan£u*tk,  Virgin,  Em- 
•ry-,  and  Haakell,  JJ.,  Mmcarred. 


STATE  of  Maine 
r. 

Alonzo  ADAMS  et  al. 

1.A  ma^trate's  certificate,  th&t  the 
complainant  in  a  criminal  proBaoution 

MK. 


aflrmed  to  the  truth  of  the  (»mplaint, 
implies  that  the  afQrmation  was  in  the 
form  prescribed  by  statute,  and  that 
the  complainant  had  conBclentlous 
scmplea  against  taking  an  oath. 

2.  To  convict  a  person  for  taking  bass 
from  Winneganee  Creek,  in  violation  of 
Spec  Stat.  1885,  chap.  463,  it  need  not 
be  shown  that  the  notices  provided  by 
Stat.  1886,  chap.  262,  were  posted. 

8.  A,  Mnnplaint,  under  chap.  468,  fornsing 
'  netswUhoutthepresorlbedattaohinenta, 
need  not  allege  the  owner's  name. 

4.  A  complaint,  nnderchap.  463,  sufBeient- 
ly  setting  out  an  unlawful  ualnK  of  the 
kind  of  net  prohibited  in  g  3,  is  not  bad 
for  dnpllcity,  because  it  also  allegee  the 
lUefi^  Killing  of  bass  under  §  S  without 
laying  any  venue  for  the  latter  offense. 

5.  A  complaint  properly  setting  out  the 
offense  of  using  the  kind  of  net  forbid- 
den by  S  8  is  valid,  although  it  alleges 
the  forfeiture  in  the  ftitnre  tense. 

(Sagadahoo  Decided  Deoembcr  9, 1888.) 

ON  exceptions  by  the  defendant  Overruied. 
An  appeal  from  the  Municipal  Court  of 
Bath  on  a  complaint  for  catcbine  bass  from 
Winnegance  Creek  in  violation  of  law. 

The  questions  presented  are  stated  in  the 
opinion. 

Mr.  A.  N.  Williams,  for  defendant: 
At  common  law,  to  authorize  a  magistrate  to 
issue  his  warrant  forthe  apprehension  of  a  sup- 
posed criminal,  it  was  necessary  that  the  com- 
plaint should  be  made  under  oath. 

1  Cbitty,  Cr.  L.  84:  4  Bl.  Com.  290;  2  Hale. 
P.  C.  108-110;  State  v.  J.  H.  1  Tyl.  444;  Ooa- 
ner  v.  Qm.  8  Binn.  88. 

Affirmation  was  not  sufficient  (1  Chttty,  Cr. 
L.  84);  in  fact,  to  be  a  witness  in  any  proceed- 
ing, civil  or  criminal,  the  taking  of  an  oath  was 
an  absolute  prerequisite  (1  Chitty,  Cr.  L.  84; 
RexY,  Gardner,  3  Burr.  1117). 

Defendants  say  that  the  plain  and  evident 
construction  of  the  Constitution  taken  in  con- 
nection with  the  two  sections  of  Rev.  Stat,  is 
to  allow  those  persons— and  those  only— whose 
consciences  revolt  at  taking  an  oath  as  an  of- 
fense against  Ood,  to  affirm;  and  this  construc- 
tion is  m  perfect  accord  with  the  authorities  on 
this  subject. 

2  Bish.  Cr.  L.  1018;  1  Chitty,  Cr.  L.  598. 
The  form  of  the  affirmation  being  prescribed 

by  statute,  the  omission  of  the  ma^trate  to  In- 
corporate into  his  jurat  the  exact  substance  of 
the  statute  is  fatal. 

1  Hawk.  P.  C.  chap.  19,  gi^  81-86;  Bish. 
Cr.  L.  6tb  ed.  §  1018,  and  notes. 

Chap.  468  of  the  Private  &  Special  Laws  of 
1885,  on  which  the  complaint  is  founded,  is  not 
a  general  statute  but  a  special  law.  and  within 
the  purview  of  chap.  262,  g§  1,  2,  4,  of  Puh. 
Laws,  1885,  above  cited. 

The  complaint,  in  charging  the  offense  of 
using  a  net  without  the  owner^  name  attached, 
in  vlo^tion  of  Priv.  &  Spec.  Laws,  1886,  chap. 
468,  %  8,  fails  to  allege  the  town  in  which  the 
(^ense  was  committed,  and  its  omission  is  fatal 
to  the  complaint 

1  Chitty,  Cr.  L.  196;  Com.  v.  SprinoMd,  7 
Mass.  10. 
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The  complaint  is  bad  for  duplicity,  there  be- 
ing two  distinct  offenses  set  forth  in  one  count 
hereof,  and  within  the  rule  laid  down  in  State 
T.  Palmer,  85  Me.  9,  and  Com.  v.  Atwood,  11 
Mass.  03. 

Mr.  F.  J.  B&ker,  County  AUy,  for  the 
State: 

The  Constitution  of  the  State  provides  that 
"no  person  aliaU  be  held  to  answer  for  a  capital 
or  infamouB  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury." 

Art.  1.  S  7. 

'  It  is  not  necessary  that  the  clerk  in  adminis- 
tering the  affirmation  to  a  juror  or  witness 
shoula  use  the  term  '  'you  being  conscientiouslv 
scrupulous  a^inst  taking  an  oath,  do  affirm,^' 
etc.  He  shall  simply  substitute  in  the  pre- 
scribed form  for  an  oath  the  word  "affirm"  in- 
stead of  "swear,"  and  the  words  "This  you  do 
under  the  pains  and  penalties  of  perjury,"  in- 
stead of  "so  help  you  Qod." 

Rev.  Stat.  chap.  134.      2,  8. 

The  indictment  in  the  case' of  Com.  v.  Fither, 
7  Gray,  482,  was  presented  upon  the  oath  and 
afflnnation  the  grand  juiTt  it  not  appearing 
whether  those  who  affirmed  had  a  ri^t  so  to 
do  by  reason  of  their  being  Quakers  and  Friends, 
or  because  th^  had  conscientious  scruples 
against  taking  an  oath. 

State  V.  Sarris,  3  Halst.  861. 

The  jurat  of  the  magistrate  is  sufficient.  All 
that  is  required  is  words  sufficient  to  show  that 
the  oath  or  affirmation  was  administered. 

Com.  V.  BetiTiett,  7  Allen,  538;  Chm.  v.  Ket!fe. 
7  Gray,  832;  Com.  v.  WaUaee,  14  Gray,  882. 

The  defendants  insist  that  Laws  1885,  cha^. 
463,  under  which  the  complaint  was  made,  is 
not  a  general  or  public  statute,  but  a  special 
law,  and.  not  containing  an  allegation  that  no- 
tices were  duly  posted  and  maintained,  etc.,  as 
required  by  Laws  18B6,  chap.  262,  is  an  omis- 
stcm  fotal  to  the  complaint. 

In  Com.  T.  MeOurdy,  5  Mass.  825,  the  court 
says:  "Indeed,  all  our  fish  laws  imposing  pen- 
alties on  all  persons  offending  against  them  are 
made  for  the  public  benefit,  and  are  public 
statutes." 

In  Bnmham  v.  Webster,  6  Mass.  266,  and 
quoted  as  authority  in  Pierce  v.  KimhaU,  9  Me. 
G8,  which  was  an  action  of  debt  for  taking  fish 
near  the  shore  in  Scarborough,  within  certain 
limits  prescribed  by  statute,  cootrary  to  its  pro- 
visions, the  court  says:  "Weare  all  of  opinion 
that  the  statute  refened  to  is  a  public  statute;  it 
is  obligatory  upon  all  the  cituens,  and  they 
must  notice  it  at  their  peril.  Indeed,  all  the 
laws  regulating  the  taking  of  flab  are  made  for 
the  public  benefit,  to  preserve  the  fish,  and  are 
public  statutes." 

In  &ate  v.  Conley,  89  Me.  92,  98,  the  court 
says:  "In  the  body  of  the  iudictment,  also,  the 
facts  should  in  general  be  stated  to  have  arisen 
in  the  coimty  in  wiiich  the  indictment  is  pre- 
ferred, so  that  it  may  apx>ear  that  the  offense 
was  within  the  jurisdiction  of  the  court." 

Virgin,  J.,  delivered  the  opinion  of  the 
fxiurt: 

1.  The  first  objection  is  that  it  does  not  ap- 
pear, either  in  the  body  of  the  complaint  or  in 
the  jurat,  that  the  complainant  was  "conscien- 
tiously scrupulous  of  taking  an  oath." 

Art.  1,  g  6,  of  the  ConsUtution,  ai 
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the  issuing  of  warrants  on  complaints  "sup- 
ported by  oath  or  affirmation."  And  "when  a 
person  required  to  be  sworn  is  conscioitiously 
scrupulous  of  takiog  an  oath,  he  may  affirm" 
(Rev.  Stat  chap.  1,  %  t)  "under  the  pains  and 
penalties  of  perjury,  with  the  same  force  and 
effect  as  an  oath."   Rev.  Stat.  chap.      %  104. 

The  magistrate  is  to  determine  whether  the 
complainant  has  such  acruples,  and,  on  b^og  af- 
firmatively satisfied  that  he  has,  to  permit  him 
to  affirm  m  the  form  prescribed.  The  magis- 
trate's certificate  that  tne  complainant  affirmed 
necessarily  and  conclusively  implies  that  he  did 
entertain  such  scruples,  and  was  therefore  per- 
mitted to  affirm  (Hail  v,  Hoxie,  8  Met.  261^354); 
and  it  seems  an  indictment  is  good  which  pur- 
ports to  be  found  by  the  grand  jurors  "upon 
their  oath  or  affirmation,  some  of  whom  af- 
firmed.   Chm.  V.  Fither,  7  Gray,  492. 

We  are  aware  that  the  court  in  New  Jersey 
has  held  otherwise;  but  the  same  courtsaid  that 
"were  the  question  now  to  arise  for  the  first 
time,  we  should  hesitate  before  we  gave  it  our 
sanction,  *  ^  *  but  feel  ourselves  bound  to  ad- 
here to  the  role  established  by  the  court  on 

Erevious  occasions."   State  t.  Bdrri$,  7  N.  J. 
861. 

2.  Whether  the  complainant  makes  oalh  or 
affirms  to  the  truth  of  the  allegations  in  the 
complaint,  the  jurat  need  not  certify  the  mode 
and  manner  in  which  the  magistrate  adminis- 
tered it.  When  it  recites  that  the  complainant 
either  made  oath  or  affirmation  to  the  allega- 
tioos,  the  conclusive  presumption  is  that  it  was 
done  according  to  law.  Lineotn  v.  Taunt.  Cop. 
Mfg.  Co.  11  Cush.  440;  Home  v.  HaterAiU,  113 
Afass.  844. 

8.  The  provisions  of  Pub.  Laws  1885,  chap. 
283,  do  not  apply  to  those  of  Priv.  &  Spec. 
Laws  1885,  chap.  463.  Although  the  latter 
statute  applies  to  particular  waters,  it  ia  a  pub- 
lic statute  in  its  character,  and  prohibits  all 
persons  alike  from  taking  hasa  therefrom  dur- 
ing all  seasons  of  the  year  except  in  the  months 
of  January  and  February;  and  in  those,  all  per- 
sons may  take  them  with  impunity,  provided 
they  observe  the  regulations  and  restrictions 
prescribed  as  to  the  nets  used  therefor,  and  pro- 
vided also  that  they  do  not  set  their  nets  in  the 
flood  gates  of  the  miUdam ;  do  petson  or  asso- 
cUtion  having  any  special  benefit  thereunder, 
and  hence  having  no  inducement  to  post  and 
maintain  the  prescribed  notices,  without  which 
no  prosecution  can  be  maintained. 

The  former  statute  is  predicated  of  benefits  of 
special  rights  secured  to  individuals  or  associa- 
tions, who  therefore  have  inducements  to  post 
and  maintain  notices  thereof,  to  the  end  that 
they  may  enforce  their  rights  against  those  of 
the  public  who  may  violate  the  pro  visions  by 
which  such  rights  are  protected. 

4.  Section  8  is  leveled  against  the  owner  by 
way  of  forfeiting  his  nets  "which  do  not  have 
his  name  in  legible  characters  branded  or  carved 
on  a  wooden  bumr."  etc. ;  and  §  5  adds  a  for- 
fdture  of  $25.  But  %  S  also  reaches  one  who 
is  not  tlie  owner,  but  uses  such  a  net  as  is  there- 
in prohibited.  Hence  ownership  need  not  he 
alleged,  the  allegation  of  use  being  suffident 

5.  The  complaint  is  not  bad  for  duplicity. 
To  the  forfeiture  of  $36  for  a  violation  of  any 
of  the  provisions  of  gg  1,  3,  and  8,  g  5  adds 
"a  further  sum  of  $5  for  evwy  baaa  illegally 
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caugfat  and  killed/'  by  way  ot  aggravatioD  of 
thoae  offenses,  like  a  second  coDvfctioa  under 
Rev.  Stat  chap.  27.  But  as  no  venue  is  laid  in 
the  nUcoations  setting  out  the  killing,  it  may  be 
rejectea  8B  surplusage,  the  complaint  for  using 
the  net  without  the  prescribed  attachments  be- 
ing sufficient  for  the  forfeiture  of  iSS. 

Q.  Following  the  language  of  the  statute  as 
to  the  forfeiture  and  adopting  the  future  tense 
is  not  such  pleading  as  the  court  would  recom- 
mend as  a  precedent,  but  we'  do  not  think  it  is 
fatal. 

Exeeptiont  owrruled;  judgment  far  the  State 
for  StS  and  eotts. 

Fetera.  Ck.  J„  Dwfbrth,  Lihhmj,  Tom- 
tmr,  and  flMliell,  JJ.,  cnicuTred. 


Amos  H.  FLETCHER 

V. 

John  HARMON  et  at. 

1.  A  pledger  cAimot  reeover  in  a88umi>- 
sit,  MM  waonmy  hmA  and  r«oelTad»  aor 
by  •et'off.  the  value  cMf  aaenritiea 

pledged  when  they  have  been  torUoiu^ 
dealt  with  by  the  pledgee,  unless  he 
had  reduced  the  secnritiee  to  money  or 
its  equivalent. 

2.  Damaeea  for  a  breach  of  the  contract 
of  plec&e  by  the  pledgee  cannot  be 
allowea.  by  way  of  recoupment*  in  de- 
fense to  a  suit  by  him  to  recover  the  debt 
from  the  pledgor. 

(Somenet-^DeoIded  December  11, 188B.) 

ON  exceptions  by  the  defoidaDtB.  Oterruted. 
Mr.  1>.  D.  Stewart*  for  defendants: 
That  these  six  Perry  notes  and  the  mortgage 
pledged  to  the  plaintiif  could  be  enforced  by 
him  against  the  maker  of  them,  altJiough  not 
assigned  in  writing,  is  common  learning. 

LitU^Md  V.  Smith,  17  Me.  827;  Crain  v. 
JWne,  4  Cush.  488;  Norton  v.  Piteataqua  Int. 
Oo.  Ill  Mass.  635;  Bjprague  v.  Fran^ort,  60 
Me.  368;  Holmesv.  French,  70  Me.  841;  Jones, 
Pledges,     142, 670. 

That  the  conversion  by  the  pledgee  of  the 
property  pledged,  if  equal  in  value  to  the  debt, 
affords  a  complete  and  full  defense  to  an  action 
brought  by  him  to  recover  the  debt,  is  abun- 
dantly established  by  the  following  authorities: 
Steamt  V.  iforsA,  4  Denio,  227;  Batterman 
V.  l^eree,  8  Hill,  171;  Bogert  v.  Humphrey,  89 
Me.  334;  Gutting  Y.  Marlor,T^TS.^.  AH;  Qru- 
man  v.  Smith,  81  N.  Y.  26;  Ca»a  v.  ffiffenbotam, 
ICON.  Y.  248;  Jones,  Pledges,  S§  577, 578,  580, 
596,  682,  698,  note,  694,700,710,  711,716,  717, 
719;  Story,  £aiJ.  289,  291,  315,  849,  851; 
Barter  v.  Blood,  6  Pick.  64;  Pifrter  v.  TMw,  2 
Met.  58,  64;  Soward  v.  Amee,  8  Met.  808;  Fanlk- 
n&r  V.  mil,  104  Mass.  188;  WaehlmTn  v.  P&nd, 
2  Allen,  474;  Saiejfer  v.  WigweU,  9  Allen,  42; 
Pbpv,  Gray,  124  Mass.  600;  Ba^y.  Bank,  101 
U.  S.  98  (Bk.  25,  L.  ed.  794);  Peacock  v.  Pur- 
cell,  14  C.  B.  (N.  8.)  728;  Ner»en  v.  LyeU,  5 
Hil).  466;  Stuart  v.  Bigler,  98  Pa.  St  80. 

In  the  fomous  case  of  Gortel//ou  v.  Lanaing, 
2  Caines,  218,  the  court  said:  "The  payment  of 
the  money  and  the  return  of  the  pledge  were 
to  be  concurrent  acts,  to  be  performed  l>y  eadi 
pOf^  at  the  tame  time  and  place.   Each  must 

UK. 


show  a  capacity  and  readiness  to  perform;  yet 
neither  is  to  trust  the  other,  personally.  The 
one  was  not  actually  to  pan  with  his  money 
unless  the  other  at  the  same  time  showed  a  capa- 
city and  readiness  to  return  the  pledge ;  nor  was 
the  one  to  return  the  pledge  until  the  other 
showed  at  the  same  time  the  like  capacity  and 
readiness  to  pay  the  money,  the  acts  being  recip- 
rocal, and  one  dependeut  upon  the  other." 

This  opinion  was  prepared  by  Mr.  Jvttiee 
Kent,  afterwards  the  celebrated  Chancellor 
Kent,  and  is  one  of  the  most  complete  exposi- 
tions of  the  riflAts  and  duties  of  pledgor  and 
pledgee  to  be  found  in  the  history  of  BngUsh 
law. 

The  same  doctrines  are  laid  down  by  Mr. 
Juttiee  Story  in  his  work  on  Bailments,  §  289. 

Gutting  v.  Marlor,  78  N.  Y.  454;  Cosm  v. 
Bigenbotam,  100  N.  Y.  248;-  Bank  v.  Mint,  60 
N.  Y.  474;  Wil§0n  v.  LttUe,  2  Comst.  448. 

The  pledgee  when  sued  by  the  pledgor  for 
the  unlawful  conversion  of  theproperty  pledged, 
has  the  same  right  to  recoup  his  debt  that  the 
pledgor,  when  sued  by  the  pledgee  for  the  debt, 
has  to  recoup  his  securities  unlawfully  di^MMed 
of  by  the  pledgee. 

Johnson  v.  Stear.  15  C.  B.  {N.  S.)  830;  Oor- 
telyou  V.  Laneiag,  2  Caines,  200;  Allen  v.  Byk- 
en.  8  Hill,  608;  Bteame  v.  Marah,  4  Denio,  227; 
Wilton  T.  Little,  2  Comst.  448;  BalUmore  Int. 
Go.  V.  DtHrympte,  25  Md.  269:  BvlkeUy  v. 
Welch,  81  Conn.  639;  Ward  v.  Fillere.  8  Midh. 
288;  Beldeny.  Perkins,  78  111.449;  Flete/ter-v. 
Dickinson,  7  Allen,  23;  I«is/ter  v.  Brotm,  104 
Mass.  259;  Shavi  v.  Ferguson,  78  Ind.  547;  Han- 
cock V.  FremkHn  Ins.  Go.  114  Mass.  155;  Wheeler 
V.  newborn,  16  N.  Y.  898;  SeO^  v.  Kclley.  69 
Pa.  403;  Work  v.  Bennm,  70  Pa.  484;  Jones, 
PI.  677,  578.  580. 

Inthecase  at  bar,  the  property  pledged  being 
notes  of  hand  one  of  which  was,  as  appears  by 
the  copy  of  the  mortgage,  then  overdue,  and  tbie 
secdna  would  be  due  Tn  thirty-one  days  after 
the  note  in  suit  was  given  to  ue  plaintiff,  and 
the  remaining  four  notes  were  due  yearly  diere- 
af  ter,  it  became  the  dut^  of  the  pudntiff  to  use 
due  diligence  in  collecting  the  oole  overdue, 
and  the  others  as  they  should  become  due. 

Wheeler  v.  Newbcutd,  16  N.  Y.  898;  GaHick 
V.  James,  12  Johns.  146;  Fleteherv.  Dickinson, 
7  Allen,  28;  Jones,  PI.  608,  661;  Parker  v. 
Brancker,  32  Pick.  48;  Washburn  v.  Pond,  2 
Allen,  474;  Hancock  v.  Franklin  Ins.  Go.  114 
Mass.  166;  Boynton  v.  POyrow,  67  Me.  687. 

U  taken  from  him  by  th^t  or  robbery  with- 
out negligence  or  fault  on  his  part,  he  would 
be  releawd  firom  all  liability  to  Btx»unt  for 
them. 

Jenkins  v.  Nat.  Bank  ef  Bowdoinham,  68 
Me.  278.  . 

The  case  shows  that  without  the  consent  or 
knowledge  of  either  the  principal  debtor  or  his 
surety,  and  without  the  slightest  justification, 
he  voluntarily  surrendered  them  to  a  third 
party,  thus  utterly  depriving  the  defendants  of 
all  benefit  from  them,  and  violating  the  duly 
he  owed  them  as  their  trustee,  in  the  grossest 
manner. 

Dearborn  v.  Nat.  Bank  of  ^vnswick,  61 
Me.  369. 

Doubtless  the  ruling  of  the  learned  judge  at 
nisi  print  was  based  upon  certain  dicta  inTFt'n- 
thropBank  v.  Jackson,  67  Me.  670. 
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All  of  the  expressioDs  in  that  opioioo  may 
not  be  quite  in  harmonT  wiUi  the  suUuvttlea 
cited  in  Uiis  argument;  but  the  decision  of  the 
court  in  that  case— the  result  reached — was  in 
entire  accordance  with  every  authority  upon 
the  subject. 

Jenhimv.  Nat.  Bank  of  Bowdoinham,  58  Me. 
278;  Carey  v.  Ouillow,  106  Mass.  18. 

It  is  familiar  law  that  a  creditor  who  receives 
security  from  his  principal  debtor  holds  it  for 
the  benefit  of  tiie  surety  as  well  as  for  himself; 
and  a  release  of  such  security  discharges  the 
surety  to  the  extent  of  the  value  of  the  security 

fifpn'n^  V,  Toothaker,  43  Me.  881;  Baker  v. 
Briggt,  8  Pick.  132. 

Mem-$.  Merrill  &  ColBtt,  for  plaintiff: 

Rev.  Stat.  chap.  86,  §  65,  provides  that  "a 
demand  originally  payable  to  the  defendant  in 
his  own  right,  fouiuled  on  a  judgment,  or  con- 
tract, express  or  implied,  for  the  price  of  real 
or  personal  estate  sold,  for  money  paid  and  had 
and  received,  for  services  done,  for  a  liquidated 
sum,  or  for  one  ascertainabie  by  calnilation, 
m^  be  set  off." 

By  the  statutes  of  1821  nothing  but  an  ac- 
count could  be  filed  in  set-off. 

W/iittesU  V.  WiUard.  1  Met.  818;  Pub.  Laws, 
1823,  chap.  228,  provided  that  the  defendant 
m^  file  in  set-off  any  promissory  note. 

In  order  to  be  set-off  the  demand  must  be 
due  from  all  of  the  plaintiffB  to  all  of  the  de- 
fendants jointly. 

Rev.  Stat.  chap.  82,  g  57. 

A  claim,  to  be  available  in  setoff,  must  be  ; 
due  and  parable  when  the  plaintiff's  action  was 
begun. 

BiMnton  v.  Safford,  67  Me.  168;  Houghton 
v.  Hovghton,  87  Me.  72. 

The  plaintiff  is  entitled  to  every  defense 
against  such  set-off  that  he  might  have,  by  any 
form  of  pleading,  to  an  action  against  him  on 
the  same  demand. 

Rev.  8tat.  chap.  82,  §  65. 

It  is  time  enough  for  the  defendants  to  claim 
the  notes  or  tiieir  value  when  they  have  en- 
titled themselves  to  them  by  paying  the  note  in 
suit,  the  plaintiff  having  a  lien  upon  them  until 
that  is  dooe.  As  the  defendants  could  not 
maintain  an  action  for  the  notes,  the  demand 
filed,  founded  upon  the  notes,  cannot  be  allowed 
in  set-off. 

Houghton  t.  Houghton  and  Robinmm  v.  8^- 
,grrf,  supra;  Winthrop  Bank  v.  Jaekaon,  67  Me. 

"A  defense  by  way  of  recoupment  denies  the 
validity  of  the  plaintiff's  cause  of  action  to  so 
large  an  amount  as  the  plaintiff  has  alleged  he 
fs  entitled  to." 

Waterman,  Recoup.  465, 466;  Ha/rringtoti  v. 
Btratton,  22  Pick.  SIO. 

Besides,  in  recoupment,  as  in  set-off,  the  de- 
fendant can  only  be  allowed  for  what  he  can 
maintain  an  action  for.  It,  as  well  as  set-off, 
is  permitted  to  prevent  circuity  of  action, 

Winthrop  Bank  v.  Jaekaon,  67  Me.  573. 

H»»kall,  J.,  delivered  the  oi^on  of  liie 
court: 

Assumpsit  on  a  promissory  note,  dgned  hy 
the  defendants,  and  payable  to  the  plidntifl  on 
demand. 
354 


The  defendants  plead  in  set-off  that  the 
plaintiff  had  sold  certain  notes,  which  they  had 
pledged  to  him  to  secure  the  payment  of  the 

note  m  suit,  and  had  received  ue  full  fiioe 
value  thereof,  exceeding  the  amount  sued  tor. 

When  securities  pledjged  to  secure  the  pay- 
ment of  a  debt  are  legally  sold  by  the  pledgee, 
he  sells  for  his  own  account  so  far  as  necessary 
to  pay  his  debt,  and  the  proceeds,  when  re- 
ceived, to  that  extent  become  his  own  and  oper- 
ate as  paymeDt;  but  the  balance  is  money  "had 
and  received"  by  him  for  the  pled^r's  use,  and 
may  be  recovered  as  such  by  action  or  by  set- 
off in  an  action  by  the  pled^  agatDst  the 
pledgor.  Hancock  v.  Pranklm  Ina.  Go.  114 
Mass.  155;  Porter  v.  T^ler.  2  Met.  68;  Howard 
V.  Amea.  3  Met.  808;  Rev.  St.  chap.  83.  §  66, 

When  such  securities  are  illegally  sola  by  the 
pledgee,  and  he  has  actually  received  money 
therefor,  the  pledgor  may  waive  the  tort,  and 
require  the  money  so  received  to  be  applied  in 
payment  of  the  debt  secured,  and  may  recover 
any  balance  of  the  same  by  action  for  money 
had  and  received,  or  by  set-off;  but  he  can  only 
avail  himself  of  these  remedies  when  money, 
or  its  equivalent,  has  been  actually  received 
from  the  tortious  sale;  and  he  must  be  content 
with  the  money  received  as  his  measure  of 
damages.  Androacoigin  Wal^r  Power  Co.  v. 
Metcalf,  65  Me.  40;  Ware-v.  Pereital,  61  Me.  891. 

The  evidence  adduced  does  not  tend  to  sup- 
port tJie  defendants'  plea,  but  rather  shows  that 
the  plaintiff  wrongfully,  and  without  receiving 
any  consideratioD  therefor,  surrendered  the 
;  securities  pledged  to  a  stranger,  who  claimed 
to  own  the  same.  In  no  way  ^ve  the  securities 
been  applied  to  the  payment  of  the  debt.  The 
parties  have  not  agreed  to  so  apply  them,  nor 
have  they  been  so  dealt  with  by  the  plaintiff 
that  the  law  so  applies  them.  The  statement 
of  the  case  negatives  the  right  of  set-off,  inas- 
much as  the  securities  have  not  been  sold  or  in 
a^  way  applied  to  the  paymoit  of  the  plain- 
tiff's  debt,  leaving  a  balance  in  the  plaintiff's 
hands  for  the  defendants'  use. 

Nor  can  the  defendants  recoup  the  value  of 
the  securities  pledged  to  the  extent  of  the 
amount  due  upon  the  note  in  suit.  Recoup 
ment  would  arise  for  some  breach  by  the  plain- 
tiff of  the  contract  sued  on  whereby  the  damages 
claimed  by  him  are  reduced  or  extinguished. 
The  contract  in  suit  is  a  promissoTy  note,  con- 
taining no  stipulations  whatever  for  the  plain- 
tiff to  perform.  The  reciprocal  rights  and  lia- 
bilities of  the  parties  touching  the  pledge,  a 
collateral  contract,  as  its  name  im^^ies,  defend 
upon  the  performance  or  breach  of  the  princi- 
pal contract,  and  are  incident  to  it,  but  not  a 
part  of  it.  Stipulations  touching  a  loan  and  a 
pledge  to  secure  it  may  be  Inserted  in  one  con- 
tract, if  the  parties  desire,  so  that  reciprocal 
duties  and  liabilities  touching  both  loan  and 
pledge  would  flow  from  it,  and  all  controvendes 
touching  both  might  be  settled  in  the  same  suit; 
but  that  is  not  the  case  at  bar.  In  a  case  in  all 
essentials  like  the  present  it  was  held  that 
neitherset-offnorrecoupmentcould  beallow*^. 

Stare  deeiaia.    Wintkrop  Bank  v.  Jaekaon,  67 
He.  570. 
Bsteeptiont  overruled. 

Peters,  Ch.  J.,  Danforth.  Virgin*  Lib- 
bey,  and  Foster*  JJ.,  concurred. 
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John  8.  GRANT,  Appt.  fttm  Probate, 
r. 

Abble  H.  BODWBLL  et  ai. 

1.  The  decree  of  distribntion  of  the  per- 
sonal estate  among  the  heirs  of  an  in- 
testate shmild  inelnde  all  the  faelrs 
llTiiiC  at  the  time  of  the  death  of  the 

faiteatate,  naming  each  one  and  his 
share;  if  any  have  died  in  the  meantime, 
the  slut  re  of  each  one  so  deceased 
shoTiId  be  decreed  to  be  paid  to  his  ex- 
ecutor or  administrator. 

3.  Uoney  received  by  an  administrator 
upon  a  judgment  of  the  Court  of  Com- 
nussionereot  Alabama  Claims  becomes 
assets  is  Us  hands,  to  be  administered 
and  distributed  by  him  as  a  part  of  the 
personal  estate  of  his  Intestate. 

(Knox  Decided  December  11, 18811.} 

ON  exceptions  by  the  appellees.  Satined. 
The  opinion  states  the  case. 
Mr.  C.  E.  Uttlefleld.  for  appellees: 
The  case  is  confined  to  the  reasons  of  appeal 
filed  by  appellant. 

Moody  Y.  Hutehinton,  44  Me.  67;  BradUreet 
T.  Bradttnet,  64  Me.  311. 

"The  proceedings  of  probate  courts  are  not 
according  to  the  course  of  common  taw,  but 
ther  are  creatures  of  the  statute,  having  a  spe- 
daf  and  limited  jurisdiction  only.  Hence  we 
must  look  to  the  statutes  for  the  jurisdiction  of 
such  courts  in  a  giveo  case." 

JTowle  V.  Gos,  63  Me.  348;  Bradttreet  v.  Brad- 
street.  64  Me.  309. 

What  decree  sliould  the  probate  Judge  liaTe 
made?  Here  was  the  estate  of  Prisdlla  E. 
Gables  to  be  distributed.  How  shall  it  be  done? 
The  statute  declares. 

Rev.  Stat.  chap.  65,  g  27. 
Tracing  the  history  of  this  statute  It  appears 
clearly  that  the  phrase,  "acc<HdiDg  to  law," 
means  to  the  parties  oitided  under  the  law  of 
descent. 

See  Rer.  Stat.  1831,  chap.  38,  ^  19;  Rer.  Stat. 
1841,  chap.  108,  %  81;  Rer.  Stat.  1857,  chap. 
65,  §  17. 

In  Rev.  Slat.  1871.  chap.  65,  ^  37,  the  words, 
"otherwise  according  to  the  provisions  of  law," 
and  the  same  in  1883,  are  obviously  u  condens- 
ing of  the  law,  without  any  intent  to  change  it. 

lJugha  V.  Farrar,  4S  Me.  73;  04  Me.  G^. 

The  fact  that  Prisdlla  Prescott  left  a  will 
which,  it  is  claimed,  disposes  of  the  estate,  does 
not  aid  if  she  had  assinied,  sold,  or  conveyed 
this  fund,  or  attempted  to  do  so,  in  her  life- 
time; the  validity  of  such  a  transaction  is  a  mat- 
ter into  which  the  probate  judge  had  no  right 
to  inquire,  as  our  court  have  held  in  Knomlton 
T.  Johnton,  46  Me.  489. 

Mr.  True  P.  Pierce,  for  appellant: 

In  ThuTtton  v.  Lowder,  40  Me.  197,  a  qnes- 
ti(Hi  precisely  in  point  is  considered.  An  award 
was  made,  by  virtue  of  a  treaty  with  the  Mex- 
ican government,  for  a  vessel  which  had  been 
destroyed.  The  treaty  and  award  were  both 
made  long  after  the  death  of  the  owner  of  the 
▼essel.  and  the  court  held  that  it  made  a  part  of 
his  eaUrte.  attlmu^  the  treaty  which  made  its 
collection  possthle  was  entered  into  loi^  after 
his  death.   In  the  opinion  in  that  case  Jv^ 


Rice  quotes  from  the  opinira  in  t.  Fi- 
field,  SO  Pick.  67.  another  case  precisely  in 

point. 

This  fund  constituting  a  part  of  the  estate  of 
Priscilla  £.  Cables,  at  her  death  it  descended, 
with  the  rest  of  her  estate,  to  Carrie  E.  Cables. 
This  court  has  once  decided  that  Priscilla  Pres- 
cott was  the  only  heir  of  Carrie  E .  Cables. 

CaMet  V.  Prttcott,  67  Me.  582. 

The  appeal  was  properly  taken,  as  the  appel- 
lant was  the  party  aggrieved,  and  the  only 
party,  by  the  order  appealed  from.  He  also 
claims  under  an  heir  at  law,  and  for  that  rea- 
son has  an  additional  right  of  appeal,  as  diown 
by  Rev.  Stat.  chap.  68,      28.  29. 

The  appeal  having  been  taken,  the  judgment 
and  all  the  proceedinjts  of  the  protite  court 
are  vacated,  and  the  supreme  court  has  full 
power  to  reverse  or  affirm,  in  whole  or  in  part, 
pass  any  decree  that  the  judge  of  probate  should 
have  passed,  or  remit  the  case  to  the  probate 
court  for  further  proceedings. 

Oilman  v.  Oilman,  58  He.  184;  QtrvOl  T. 
CarnU,  78  Me.  186;  Rev.  Stat.  chap.  68.  %  28. 

The  rule  laid  down  in  Knowlton  v.  Johnton, 
46  Me.  489,  does  not  apply  to  the  case  at  bar. 

Haskellt  J.,  delivered  the  opinion  of  the 
court: 

Priscilla  E.  Cables  died  inte^tc,  leaving  an 
only  daughter,  who  died  in  her  minority,  un- 
married, without  issue,  and  prior  to  distribu- 
tion of  her  mother's  estate,  leaving  a  grand- 
mother, Priscilla  Prescott,  her  sole  heir.  (kMet 
V.  Freteott,  67  Me.  582. 

The  grandmother,  Mrs.  Prescott,  died  testate, 
and  afterwards  the  administrator  of  Mrs.  Ca- 
bles settled  his  account  in  the  probate  court, 
showing  a  balance  of  personal  estate  in  bis 
hands  for  distribution  amounting  to  $3,093.46, 
which  on  petition  the  judge  of  probate  ordered 
distributed  among  all  the  heirs  of  Mrs.  Cables. 

From  that  decree  an  appeal  was  taken  to 
this  court,  and  at  hiaipriva  the  decree  was  re- 
versed, and  the  administrator  of  Mrs.  Cables 
was  ordered  to  pay  the  balance  named  to  the 
estate  of  the  grandmother.  Mrs.  Prescott;  and 
the  case  cornea  up  on  exception. 

At  the  death  of  Mrs.  Cables,  her  real  estate 
descended  to  her  heirs,  and  her  personal  estate 
to  her  administrator  to  be  administered,  and 
the  balance  distributed  among  her  heirs,  —heirs 
living  at  her  decease,  instead  of  such  only  as 
may liave  survived  at  the  time  of  distribution. 

The  judge  of  probate  could  only  decree  dis- 
tribution amon^  the  heirs  of  the  intestate  as 
they  existed  at  her  death,  and  this  he  should 
dobv  naming  each  one  in  the  decree;. and  if 
any  heir  had  died  prior  to  distribution,  then  its 
share  should  have  been  ordered  to  be  paid  to 
its  legal  representative,  that  it  might  be  admin. 
Isterra  and  subjected  to  the  payment  of  any 
debts  existing  ^^nat  the  estate  of  such  de- 
ceased heir;  for  without  administration  upon 
the  estate  of  such  deceased  heir,  it  cannot  be 
judicially  known  what  sum  ought  to  be  dis- 
tributed and  lo  whom  it  should  be  paid. 

If  the  decree  of  the  judge  of  probate  had 
directed  the  estate  in  question  to  be  paid  to  the 
legal  representative  of  the  intestate's  deceased 
daughter  and  sole  heir,  no  fsntt  could  be  found 
with  it;  but  it  is  treated  as  meaning  that  distri- 
bution shall  be  made  among  the  intestate's  next 
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of  kin,  living  at  the  date  of  the  decree,  aa  thev 
are  entitled  by  the  law  of  descent.  Given  such 
meaning,  its  scope  was  beyond  the  power  of 
the  Judge  of  probate  to  decree,  and  it  could 
not  protect  an  administrator  who  should  obey 
it  True,  in  this  case  the  sole  heir  was  a  minor, 
who  died  unmarried  and  without  issue,  and 
tiiere  can  be  little  or  no  risk  in  the  administra- 
tor's dispo^ng  of  Uie  estate  in  his  bands  in  the 
same  manner  that  her  administrator  would  do 
if  there  had  been  one,  that  is,  by  paying  it  to 
the  executor  of  the  grandmother's  will,  who 
would  then  dispose  of  it  lawfully;  but  the  rule 
is  inflexible;  an  heir  takes  his  share  of  therealty 
at  the  death  of  his  ancestor,  and  then  acquires 
a  right  to  bis  distributive  ^are  of  the  person- 
alty, whatever  it  may  prove  to  be;  and  when 
acquired  it  becomes  subjected  to  bis  debts,  b^ 
means  of  the  proper  administration  upon  his 
estate.  If  the  share  of  one  heir  may  be  treated 
as  extinguisbed  in  a  decree  for  mstribution, 
why  may  not  all  he  imperiled  for  such  pru- 
dential reasons  as  have  weight  with  a  judge  of 
probate?  The  decree  must  conform  to  the  stat- 
ute, and  order  distribution  among  the  heirs  of 
the  deceased  who  were  living  at  bis  death,  and 
if  any  of  thera  be  dead,  then,  that  the  shore  of 
that  one  be  paid  to  bis  legal  representative. 
Rev.  Stat.  chap.  65.  §  27;  chap.  75,  1,  8; 
Knowlton  v.  Johnton,  46  Me.  469. 

In  this  view  of  the  case,  the  exceptions  must 
be  sustained,  and  a  decree  should  be  entered 
below  ordering  payment  to  the  estate  of,  or 
legal  representative  of.  Carrie  E.  Cables  with 
costs,  as  before  provided.  After  such  decree 
the  administrator,  under  the  peculiar  circum- 
stances of  this  case,  may  conclude  to  assume 
the  risk  of  paying  directly  to  the  executor  of 
Mrs,  Prescolt,  and  therebv  save  the  trouble 
and  expense  of  an  apparently  needless  adminis- 
tration; but  of  this,  be  must  judge,  as  the  risk, 
if  any,  which  he  assumes  In  domg  it,  will  be 
his  own.    Cables \.  Preaeott,fupra. 

Mrs.  Cables  in  her  lifetime  bad  lost  by  a 
Confederate  cruiser  a  part  of  the  brig  "Joseph," 
and,  under  the  Act  of  Congress  touching  the 
Alabama  Claims,  her  administrator  recovered 
on  account  of  that  brig  the  sum  now  held  by 
him,  ready  for  distribution;  and  it  is  contended 
by  the  appellees  that  the  aune  cannot  become 
a  part  of  the  estate  of  Mrs.  Frescott  and  pass 
to  her  devisees,  but  that  the  same  should  be 
distributed  among  the  kindred  of  Mrs.  Cables, 
who  are  identical  with  the  kindred  of  Mrs. 
Ptescott,  and  some  of  tbem  are  persons  not  her 
devisees. 

Mrs.  Cables  suffered  the  loss  of  her  property 
by  the  act  of  a  foreign  enemy,  in  defiance  of 
the  sovereign  powerof  the  people  of  the  United 
States,  under  a  Constitution  declared  in  the 
preamble  thereof  to  have  been  onMned  to  pro- 
vide for  the  common  defense.  To  the  govern- 
ment she  had  a  right  to  look  for  protection, 
and  from  it  hope  for  redress,  even  though  it  be 
so  long  deferred  as  to  make  the  "heart  sick." 
Twenty  years  elapsed,  and  relief  came.  The 
government  founa  itself  in  possession  of  a  fund, 
received  from  a  foreign  power,  to  indemnify 
citizens  of  the  United  States  who  bad  sufferecL 
loss  by  certain  Confederate  cruisers,  for  whose 
acts  that  power  was  responsible,  and  after  fully 
satisfving  such  losses,  a  balance  of  the  fund 
remauea  in  the  federal  treasury.  Inasmuch 
SS6 


as  other  citizens  bad  snflered  loss  by  other  Con- 

federate  cruisers  engaged  in  the  same  business 
of  destroying  vesseb  oelonging  to  citizens 
the  United  States,  Congress,  re^;arding  its  du^ 
to  procure  indemnitv  to  all  citizens  for  losses 
suffered  at  the  hantu  of  an  enemy,  applied  the 
balance  of  this  fund  to  such  purpose,  and  the 
legal  representative  of  Mrs.  Cables,  by  judg- 
ment 01  court,  xeoovered  in  ber  behalf  the 
money  now  in  his  hands.  He  recovered  It  in 
satisfaction  of  a  loss  that  she  had  suffered,  and 
not  as  a  gratuity  or  bounty  given  to  her  living 
kindred.  Comegyn  v.  VoMe,  1  Pet.  193,  216-217 
(28  U.  8.  bk.  7,  L.  ed.  108);  Bnoin  v.  United 
States,  »7  U.  8.  398  (Bk.  84,  L.  ed.  1065);  PMpa 
V.  McDomld,  99  U.  8.  208,  804  ^k.  25,  L.  ed. 
478);  Bachman  v.  Lawton,  109  U.  6.  659  (Bk. 
27,  L.  ed.  1067);  iMmardv.^ye,  135  Mass.  455. 

Although  collected  after  her  death,  it  was  in 
satisfaction  of  a  loss  tbat  she  had  sustained  and 
in  payment  of  it.  She  could  not  recover  it  in 
her  lifetime,  but  her  right  to  recover  it  was  a 
constituent  part  of  her  estate,  and  vest«d  in  her 
administrator  at  ber  death,  and  is  to  be  distrib- 
uted as  personal  estate.  TAtintm  t.  Lowdtf, 
40  Me.  197. 

When  received  by  the  executor  of  the  grand- 
mother, Mrs.  Frescott,  it  becomes  a  part  of  her 
estate,  and  must  be  distributed  according  to 
her  will.  She  declares  tbat  she  makes  her  will 
"intending  hereby  to  dispose  of  all  my  estate." 
The  residuary  clause  devises  to  the  appellant, 
her  son,  "all  the  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  wherever 
found  and  however  dtnated."  Tbe  intention 
is  manifest,  that  all  the  estate,  whether  actually 
i-eceived  before  or  after  ber  death,  should  pass 
under  tbe  will.  Tbe  Act  under  which  tbe 
fund  was  recovered  was  passed  the  same  day 
that  the  will  was  made,  and  tbe  granddaughter 
had  died  many  years  before,  leaving  tbe  teita- 
trix  ber  sole  heir.  It  is  unlike  the  case 
Blaiad€ll  v.  Higkt,  69  Me.  SOS,  where  tbe  lan- 
guage used  was  held  insufficient  to  pass  certain 
after-acquired  real  estate,  or  tbe  case  of  Zhtn- 
lap  V.  Jhinlap,  74  Me.  402,  where  the  testator 
made  a  schedule  of  his  property,  and  devised 
the  residue,  after  certain  legacies  to  a  niece. 

Exceptiont  ntttained;  decree  according  to  this 
opinion. 

Patera.  Oh.  J.,  Duforth.  Vli^ln,  XJb* 
bey.  and  Postw.  JJ.,  concurred. 


Isaac  LIBBEY  et  <U„ 

V. 

Fred  W.  BROWN. 

An  entry  by  a  creditor  upon  bis  own 
books  of  an  alleged  payment  on  ac- 
count, by  a  debtor,  is  not  compet^t 
evidence  of  such  payment,  as  agidnst 
the  debtor,  to  remove  tbe  bsir  of  the 
Statute  of  Limitations. 

(Penobscot — Decided  December  10, 1886.) 

ON  report.    PtainUJf  nonauit. 
The  opinion  states  the  case. 
Mttvrs.  Davis  &  Bailey  for  plaintiff: 
The  plaintiff  Barton,  who  kept  the  books  and 
owned  the  claim,  is  dead. 
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It  is  proved  by  ZJbbey,  his  former  partner, 
tbat  the  books  were  kept  by  Barton;  that  these 
entries  are  all  in  his  handwriting,  and  that 
they  are  original  entries. 

The  plaintiff  hafi  given  the  best  evidence,  and 
in  fact  all  the  evidence,  bis  case  is  susceptible 
of.  If  Barton  had  been  alive,  his  suppletoiy 
oath  would  be  required,  but  being  dead  hfs 
books  are  competent  evidence.    ^  Leighton 

Mamn,  14  Me.  208,  and  cases  cited.  Also 
Oreenl.  Er.  gt^  117, 182.  The  last  aection  cited 
comments  on  the  case  of  SearU  v.  Barringtim, 
bearing  somewhat  upon  the  point  in  issue. 
See  also  Dow  v.  8av>yer,  29  Me.  117,  and  Piiu 
V.  Crehore,  40  He.  SOS,  as  touching  books  kept 
by  third  parties  somewhat  analogous  in  prin- 
cfpte. 

Metrt.  Barker.  Vom.  A  Barker  for  de- 
fendant: 

That  the  cha^  is  outlawed  will  not  be  de- 
nied, and  the  only  question  for  the  court  is 
whether  the  books  are  sufBcient  evidence  of 
the  credits  to  take  the  case  out  of  the  statute, 
if  the  credits  themselves  would  do  it  if  fairly 
proved.   As  to  the  effect  of  these  credits  see — 

Cummingt  v.  Niehoia,  38  Am.  Dec.  SOI,  also 
VnUm  Bmk  v.  Knapp,  IS  Am.  Dec  181. 

The  books  of  the  party  ^ving  the  credit  are 
not  competent  evidence  m  nis  own  favor,  and 
against  the  one  sought  to  be  charged. 

Fidd  V.  Thomjmn,  119  Mass.  151;  6omtr»  v. 
Wright,  114  Mass.  171. 

If  a  party  uses  books  of  account  against  his 
adversary,  he  makes  them  evidence  for  his  ad- 
versaiy  on  the  same  subject. 

Abb.  Tr.  Ev.  836.  g  40. 

The  nature  of  the  credit  given  cannot  be 
pvoTcd  by  books  of  account. 

1  Whart.  Ev.  %  685. 

It  should  appear  that  the  matters  on  the 
books  are  of  sucb  a  nature  that  tbey  cannot 
well  be  proved  by  other  evidence. 

TovbU  v.  Blake,  88  Me.  96. 

Is  this  account  in  its  present  condition  such 
an  account  as  renders  the  books  admissible? 
It  la  not  a  mutual,  but  a  stated  account,  and 
the  payments  should  be  proved  to  a  certainty, 
and  proved  to  be  made  as  payments  on  this  ac- 
count in  order  that  tbey  have  the  effect  claimed 
for  them. 

See  Lanoey  v.  R.  B.  72  Me.  84. 

Apor^  Is  never  pennitted  to  Introduce  en- 
tries made  by  hinuelf  in  support  of  bis  own 
case,  except  where  they  are  offend  to  prove 
chai^ges  in  shop  books. 

Wtng  V.  Bishop,  8  Allen,  454. 

In  the  case  of  Favnee  v.  Oray.  21  Pick.  348. 
speaking  of  account  books,  the  court  says:  "  It 
la  very  clear  that,  with  all  the  liberality  with 
which  we  treat  account  books,  they  cannot  be 
received  as  evidence  of  the  payment  of  cash  to 
tbiid  persons  who  are  themselves  competent 
witnesses.  They  are  always  admitted  cautious- 
ly, and  to  a  very  limited  extent,  to  prove  any 
charges  of  money;  and,  we  believe,  never 
where  so  much  better  evidence  the  fact 
exists." 

BewrT*,  J.,  delivered  the  opinion  of  the 
court: 

"nils  is  an  action  by  a  surviving  partner  on 
an  account  stated.  Assuming  ue  account 
stated  to  be  sufficiently  proved,  the  action 


thereon  is  admittedly  barred  by  the  Statute  of 
Limitations,  unless  the  bar  is  removed  by  what 
are  claimed  to  lie  partial  payments. 

The  burden  of  proving  such  payments  is  on 
the  plaintiff,  and  the  only  evidence  of  them  he 
offers  are  the  entries  of  them  as  credits  on  the 
partnership  boolcs  of  the  plaintiff's  firm  in 
the  handwritins  of  the  deceased  partner.  Are 
such  entries  of  credits  admissible  to  prove  a 
partial  payment  by  defendant  for  the  purpose 
of  removinjt  the  statute  bar,  and,  if  admisnble, 
are  they  somdent  evidence  for  that  purpose? 

Where  a  person  enters  upon  books,  in  rwilar 
course  of  business,  what  he  himself  does  from 
day  to  day,  such  entries  in  certain  cases  are  re- 
ceived as  some  evidence  that  the  things  were 
actually  done.  This,  however,  is  an  exception 
to  the  general  rules  of  evidence,  and  is  con- 
fined in  narrow  limits.  It  was  said  by 
Bieelow,  Oh.  J.,  in  Tvantend Bank  v.  Whiinejf, 
8  Allen,  455,  that  "  a  par^  is  never  permitted 
to  introduce  entries  made  by  himBetf  in  sup- 
port of  bis  own  case,  except  where  they  are  of- 
fered to  prove  charges  in  shop  books."  We 
have  found  no  case  Emitting  entries  of  things 
purporting  to  be  done  by  other  persons  who 
were  uti^miistic  to  him  making  the  entry. 

On  the  other  band,  sucb  entries  as  are  offered 
in  this  case  were  offered  and  excluded  in  Hatt- 
eoek  V.  Oook,  18  Pick.  80.  The  opinion  of 
Chit^  Juatiec  Shaw  in  that  case,  we  Uiink, 
states  the  law  correctly  and  gives  sound  and 
satisfactory  reasons. 

It  is  true  that  it  was  formerly  held,  prior  to 
any  statute  on  the  subject,  tliat  an  indorse- 
ment made  by  the  holder  on  a  note  of  a  pay- 
ment thereon — such  fndorsemeDt  being  made 
before  the  debt  was  barred— was  some  evidence 
of  such  payment  at  the  date  of  the  indorse- 
ment. Qfffin  V.  Bttcknam,  12  Me.  471.  The 
doctrine  of  that  case  was  soon  after  over- 
thrown by  statute  (Rev.  Stat.  1841,  chap.  146, 
§  28.  now  Rev.  Stat.  1888.  chap.  81,  §  100). 
which  declared  that  such  indorsement  sludl 
not  be  sufficient  evidence.  We  do  not  find  that 
the  rule  of  that  case  was  ever  extended  beyond 
indorsements  on  the  written  evidence  of  debt. 
We  do  not  think  it  should  be.  An  indorse- 
ment upon  the  note,  or  other  written  evidence 
of  the  debt,  necessarily  operates  as  a  payment 
and  to  reduce  the  debtpr«  taiUo.  It  becomes  a 
part  of  the  note.  Here  credits  upon  a  book 
have  no  sucb  effect.  The  distinction  between 
tbe  two  cases  is  fully  recognized  and  stated  in 
Hanooek  v.  Ckx^,  supra. 

Plaintiff  rumauit. 

Peters.  Gh.  J.,  WaUon.  Danforth, 
Foater,  and  HankeM,  JJ.,  concurred. 


STATE  of  Maine 
e. 

Charles  A.  MURCH. 

A  complaint  which  charges  a  person  with 
transporttiig  intoxicating  liquors  from 
place  to  place  in  this  State,  but  does  not 
allege  an  intent  that  the  same  are  to 
be  aold  in  this  State,  is  bad. 
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Nbw  ENOLAim  Rkpohteb— Sup.  Jud.  Ct.  op  Maine. 


Dm., 


ON  exceptions  by  the  defendant  to  the  ruling 
of  Ibe  court  in  orerruHng  a  motion  in  ar- 
rest of  judgment.  Suttained. 

This  case  ori^natcd  before  the  Municipal 
Court  of  WaterviUe,  and  comes  to  this  court  on 
appeal.  The  complaint  is  madi-  under  Rev.  Stat, 
cnap-  81,  and  alleges  "that  Charles  A. 
Hurch,  of  Waterville,  In  the  county  of  Kenne- 
bec, on  the  fourth  day  of  March,  a.  d.  1886,  at 
said  Watenrille,  did  tnen  and  there  knowingly 
transport  from  place  to  place  in  the  State,  in- 
toxicating liquors,  with  the  intent  that  the  same 
shall  be  sold  in  violation  of  law,  by  some  per- 
son to  said  complainant  unknown,  and  with  in- 
tent then  and  there  to  aid  said  person,  to  said 
complainant  unknown,  in  such  sale." 
Mimra.  Brown  A  Cftrvar.  for  defendant. 
Mr.  W.  T.  Haines.  County  Attorn^,  tor 
the  State. 

Per  Cari&m : 

Rev.  Stat.  chap.  27.  %  31,  makes  it  an  offense 
to  knowingly  transport  intoxicating  liquors 
from  "place  to  place  in  the  State,"  With  intent 
to  sell  the  same  within  the  State  in  violation  of 
law,  or  with  intent  that  the  same  shall  be  so 
sold  by  any  person ,  or  to  aid  any  person  in  such 
sale. 

The  complaint  alleges  the  transportation  in 
the  State,  but  does  not  allege  any  intent  that 
the  liquors  are  to  be  sold  "in  the  State."  The 
statute  lequirea  that  the  transportation  shall  be 
incident  to  an  intended  sale  in  the  State  in  vio- 
lation of  law.  The  statute  makes  it  no  ofFeuse 
to  transport  intoxicating  liq^uors  in  the  State, 
intended  for  unlawful  sale  m  another  State  or 
country,  and  that  may  be  the  oSense  charged. 

Bkeceptiom  mutained  ;  judgment  arretted. 


Seth  C.  WHITEH0U8E 

V. 

Alden  BPRAGUE  ef  at. 

A— umpait  cannot  be  nublntnlned  by 
one  member  of  a  joint-stock  company 
against  another  member  of  the  same 
company,  who  is  in  possession  of  the 
company  property,  for  the  use  of  his 
proportional  part  of  such  property. 

(Kennebec — Deolded  December  II,  UBS.) 

ON  exceptions  by  the  plaintiff  to  the  ruling  of 
the  court  in  oraering  a  nonsuit.  Overruled. 
AsBumpsit  on  account  annexed  for  "the  use 
of  five  undivided  ninetieth  parts  of  the  sub- 
scription list,  working  capital,  goodwill,  and 
business  of  the  Kennebec  Journal  newspaper 
establishment,  together  with  that  proportion  of 
the  printing  materials,  consisting  of  types, 
hand  presses,  and  furniture,"  from  January  15, 
1879,  to  July  15,  1888,  with  interest,  $256.50. 

Plaintiff's  interest  was  obtained  March  19, 
1867,  in  a  joint-stock  company,  comprising 
ninety  shares,  of  which  be  took  and  paid  for 
five,  which  he  had  never  conveyed.  The  whole 
or  greater  portion  of  the  balance  of  the  original 
stock  was  owned  and  held  by  the  defendants, 
during  the  lime  covered  by  the  account  annexed, 
and  the  defendants  were  during  that  time  in  the 
use  and  posseuion  of  what  tl^  remained  of 
268 


the  company  property,  which  formed  a  small 

part  of  their  printing  establishment  at  Augusta. 
Mr.  E.  L.  Whitehonse.  for  plaintiff. 
Measrs.  S.  &  li.  Titeomb,  for  defendants : 
Under  the  original  voluntary  asaofnation, 
upon  which  plaintiff's  cause  of  action  is  based, 
whether  reg^ed  as  a  joint-stock  company  or 
partnership,  no  action  at  Uw  can  be  maintained 
by  anj;  member,  the  remedy,  if  any,  bdng  acidly 
in  equity. 

Ptpe  V.  Bateman,  1  Iowa,  869;  MeMalion  v. 
liauhT.  47  N.  Y.  67;  ButterfUld  v.  Bearddeg, 
28  Mich.  412;  HaMeht  t.  Pemberton,  4  Sandf. 
657:  Lind.  Fartn.  2d  ed.  0;  Mpriek  t.  Dame,  9 

Cuah.  268. 

Per  Curiam : 

The  pUdntiff  has  proved  no  express  contract 
with  the  defendants  touching  uie  matter  in 
suit;  nor  has  he  proved  facts  to  exist,  from 
which  the  law  will  Imply  a  promise  to'  himsdf 
from  the  defendants  upon  which  an  action  at 
law  can  be  maintained.  The  plaintiff  and  de- 
fendants were  members  of  a  joint-stock  com- 
pany "in  the  subscription  list,  goodwill,  and 
business  of  the  Kennebec  Journal  new^per 
estabhshment,  together  with  that  proportion  of 
the  printing  materials,  consisting  of  typef>,  hand 
presses,  and  furniture,  of  the  value  oi  $8,862," 
and  the  plaintiff  has  no  remedy  at  law.  Mjf- 
riek  V.  Dame,  9  Gush.  258,  The  evidence  ex- 
cluded was  inadmissible. 

BxeeptioTU  overruled. 


P.  N.  PATTEN 
Warren  H.  PAUL,  Appt. 

A  new  trial  will  not  be  granted  when 
there  was  evidence  wfaichi  if  believed, 
warranted  the  jury  in  rendering  the  ver- 
dict they  did. 

(Waldo — Decided  December  10, 188S.) 

ON  plaintiff's  motion  to  set  aside  verdict. 
Ofierruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  Knowlton,  for  plaintiff. 
Mema.  Thompson  ft  Dunton,  for  defen- 
dant. 

Per  Curiam  t 

The  plaintiff's  team  was^tionair.  The  de- 
fendant's team  was  in  motion.  Tne  rear  end 
of  defendant's  axle  caught  in  the  off  hind  wheel 
of  plaintiff's  wagon.  The  defendant  put  in 
some  evidence  tha^  plaintiff's  team  was  stand- 
ing somewhat  crosswise  or  quartering  the  road, 
with  the  off  hind  wheel  in  the  ■middle  of  the 
horse  path,  and  that  defendant,  to  pass  around 
the  wheel,  turned  out  to  the  right  nearly  into 
the  ditch.  It  was  also  testified  for  defend- 
ant that  the  collision  was  caused  by  the  plain- 
tiff's horse  suddenlv  backing  the  plaintiiTs 
wagon  against  the  aefendant^  wagon  at  the 
moment  of  passing.  ThistestimoDy,  if  believed, 
would  warrant  a  verdict  for  defendant. 

Motion  overruled.   Judgment  on  the  vgrdicL 
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CONNECTICUT. 
HuPBBifB  Court  or  Ebsobb. 


Edgar  T.  DAMOK,  Appt., 

V. 

George  W.  DENNY. 

When  the  pendency'  of  another  salt  for 
the  saiDe  cause  of  action  is  pleaded  in 
bar,  parol  evidence  is  admisaible  to 
•how  that  the  eaose  of  action  in  such 
other  unit  1b  the  same  as  that  in  the  suit 
In  which  the  plea  Is  Interposed. 

(New  Haven — ^Flled  July  ZO,  1886.) 

APPEAL  hy  plaintiff  from  a  judgment  of  the 
City  Court  of  the  Citj  of  New  Haven  in 
foTor  of  defendant.  Affirmed. 

T\na  was  an  actibn  for  a  breach  of  warranty 
of  the  condition  of  apples  sold  to  plaintiff.  De- 
fendant pleaded  in  abatement  the  pendency  of 
another  suit  for  the  same  cause  of  action,  and 
hisplea  was  sustained. 

llie  facts  are  further  stated  in  ttie  opinion. 
Menra.  C.  S.  Hamilton  and  Hof^  DaHy. 
for  appellant: 

The  testimony  of  the  defendant  as  a  witness 
for  himself  was  incompetent. 

That  the  action  pleaded  in  abatement  was  be- 
tween the  same  parties  and  pending  in  the  same 
court  would  not  of  itself  be  a  cause  of  abate- 
ment; but  in  order  to  make  the  pending  action 
pleadable  in  abatement  it  must  also  have  been 
for  tbe  same  cause  of  action. 

Log$af  Mahogany,  S  Sumn.  688;  BaOou  t.  Bair^ 
bm.  att  Tt.  678-67S;  Gould,  PI.  chap.  S.  p.  264. 
134:  La  Oroix t.  Qmnty  Oimn,  SO  Conn.  821- 


"  An  action  is  the  form  of  a  suit  given  by 
law  for  the  recovery  o^  that  which  is  one's  due. 
Jacob.  "  Aeiio  nihil  aiiud  e$t  qitam  jut  prote- 
gvetuK  in  judido  guod  cUicui  debetur."  Brac- 
ton.  It  is  "  a  proceeding  for  the  prevention  or 
redress  of  a  wrong."  Blias,  Code  PI.  §  118. 
Hence  the  cause  of  action,  then,  is  the  wrong 
to  be  prevented  or  redressed ;  or,  in  other  words, 
it  is  the  wrong  of  which  the  plaintiff  makes 
complaint,  tnider  our  Practice  Act  (p.  1)  the 
plaintiff's  complaint  must "  contain  a  statement 
of  the  facts  constituting  the  cause  of  action." 
The  admission  of  evidence  must  be  entirely  lim- 
ited to  the  facts  set  up  in  tbe  complaint.  It  fol- 
lows that  the  cause  of  action  in  a  case  pleaded 
in  abatement  is  the  wrong  the  plaintiff  com- 
plains of  in  his  complaint,  nod  no  other  or  dif- 
ferent wrong;  and  the  proof  that  a  pending  ac- 
tion is  for  the  same  cause  of  action  as  the  suit 
in  which  the  plea  in  abatement  is  filed  must 
ccnuist  in  the  production  of  the  record  in  the 
tomer  case  and  its  cranparison  with  the  record 
in  die  pending  suit. 

2  Greenl.  Ev.  p.  22,  §  26. 

The  former  case  is  admitted  by  the  pleadings 
to  be  for  these  three  causes  of  action,  and  no 
other:  (1)  money  laid  out  and  expended;  (2) 
goods  sold  and  delivered;  (8)  ^(oods  bargained 
and  sold;  and  the  present  suit  is  for:  (1)  breach 
of  warranty  in  the  sale  of  a  carload  of  apples; 
<2)  baud  and  misrepresentation  in  the  sale  of  a 
carload  of  am>les;  so  that  when  the  rejoinder  to 
tbe  reply  to  the  plea  in  abatement  laya  the  two 

OOBV. 


cases  are  for  tbe  same  cause  of  action,  it  does 
not  allege  any  fact,  but  only  a  conclusion,  and 
tbe  court  was  clearly  wrong  in  sustaining  that 
conclusi<m.  It  needs  no  argument  to  prove, 
and  no  citation  of  authority  to  show,  that  the 
three  causes  of  action  set  forth  In  the  complaint 
in  the  ^rst  case  are  all  different  and  other  than 
those  set  forth  in  the  complaint  in  the  second  or 
pending  case. 

If  the  plaintiff  had  even  had  in  mind  when 
he  purchased  the  first  writ  that  be  was  pursu- 
ing some  sort  of  remedy  for  the  causes  of  ac- 
tion set  forth  in  the  complaint  in  this  case,  still, 
as  the  first  case  would  be  entirely  ineffectual  to 
recover  for  either  br^u^  of  warranty  or  fraud 
in  the  sale  of  goods,  its  pendency  will  not  abate 
this  case. 

Quinebaug  Bank  v.  Tarbox,  20  Conn.  600- 
514;  Hatch  v.  Spofford,  22  Qonn.  484-489. 

it  was  claimed,  and  t&e  court  seems  to  have 
decided  the  case  on  that  theory,  that  the  first 
case  might  have  been  so  amended  as  to  incor- 
porate the  causes  of  action  set  up  in  the  second 
case;  but,  even  if  this  be  admitted  for  the  pur- 
poses of  argument,  there  is  nothing  in  the  law 
that  compels  tbe  plaintiff  to  so  join  all  his  causes 
of  action.  "  Tbe  word  '  may,'  as  used  in  the 
Practice  Act  or  In  these  rules,  shall  in  no  cane 
be  construed  as  imperative." 

Prac.  Act,  p.  21,  S  2. 

7.  The  fact  that  the  court  has  put  its  judg- 
ment into  the  form  that  it ' '  finds  another  cake 
pending  for  the  same  cause  of  action  cannot 
embarrass  this  court  in  reversing  the  decision, 
when  all  the  facts  and  evidence  are  set  forth, 
as  in  this  case,  upon  which  the  court  below  ar^ 
rived  at  this  conclusion. 

Mead  v.  Nima,  44  Conn.  487-48B. 

Mr.  A.  D.  Pwuwy,  for  ^>pellep. 

Pardee,  J.,  delivered  the  opinion  of  the 

court: 

On  March  80,  1886,  the  plaintiff  instituted  a 
suit  af^inst  the  defendant,  alleging  that  he  had 
expended  for  him  $800;  had  sold  and  delivered 
to  him  goods,  wares,  and  merchandise  of  the 
same  value;  bad  bargained  and  sold  to  him 
goods,  wares,  and  merchandise  of  the  same  val- 
ue; and  that  he  had  never  paid  therefor:  de- 
manding $200  damages. 

On  December  29,  1885.  that  suit  still  pend- 
ing, the  plalntiil  instituted  this,  alledng  in 
effect  in  tbe  first  count  that  on  March  27, 1886, 
the  defendant  warranted  to  the  plaintiff  that 
certain  apples  were  in  good  marketable  condi- 
tion; that,  relying  upon  the  warranty,  the  plain- 
tiff purchased  them  and  paid  the  defendant 
$367.50  therefor;  that  the  apples  were  not  mar- 
ketable, and  that  the  defendant  knew  that  fact; 
that  the  plaintiff  sold  and  delivered  some  of  the 
apples  to  his  customers  as  marketable;  that  he 
was  compelled  to  take  tbem  back;  that  his  rep- 
utation suffered  thereby;  and  that  he  expended 
$225  in  sorting,  packing,  and  carting  them.  In 
the  second  count,  that  the  defendant  falsely  and 
fraudulently  represented  the  apples  to  be  mar- 
ketable; that,  mduced  thereby,  the  plaintiff 
bought  and  i«id  therefor  $867.60;  that  the  de- 
fendant knew  his  warranty  to  be  ftdse  and  un- 
true; that  the  apples  were  of  no  valoe;  and  that 
he  suffered  in  reputation  and  expended  money 
as  set  fOTth  in  the  first  count. 

The  defendant  pleaded  in  abatement  the  pen- 
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dency  of  the  flrat  suttt  aod  that  it  ia  f  or  tbe  same 
cause  of  action  as  that  set  forth  in  this.  The 
plaintifF  replied,  in  effect,  that  the  first  suit  is 
not  for  any  of  tbe  causes  of  action  set  forth 
in  this,  but  for  an  entirely  different  cause. 
The  defendant  reaffirmed  the  truth  of  bis  plea. 
Upon  the  trial,  tbe  defendant  introduced  the 
iile  in  the  first  suit,  and  then  offered  himself  as 
a  wiineas  for  the  purpose  of  proving  that  he 
oever  had  more  than  one  transaction  with  the 
plaintiff,  and  that  previous  to  that  suit.  To 
this  evidence  the  plaintiff  objected  as  irrelevant, 
immaterial,  and  inadmissible;  that  it  tended  to 
contradict  the  file  in  the  first  suit;  that  the  file 
must  spealc  for  itself;  anA  that  the  issue  must 
be  tried  solely  upon  the  comparison  of  fltea  In 
I  be  two  suits.  The  court  admitted  the  evi- 
dence, and  the  defendant  testified  In  effect  that 
the  odIv  transaction  between  them  occurred  on 
the  28th  of  March,  1885,  and  concerned  a  car- 
load of  apples.  No  other  evidence  was  offered 
by  either  party.  The  plaintiff  asked  the  court 
to  find  as  a  fact  that  it  had  not  been  proven  that 
the  suits  were  for  tbe  same  cause;  but  tbe  court 
found  as  a  fact  that  the  first  suit  was  pending; 
that  it  was  effective,  and  for  the  same  cause  as 
this,  and  adjudged  that  this  abate.  The  plain- 
tiff appeals,  because  of  the  admission  of  evi- 
dence, and  of  the  finding  and  ruling  aforesaid. 

Under  our  Practice  Act  a  plaintiff  can  attach 
the  property  of  a  defendant  and  summon  him 
into  court  upon  a  complunt  which,  while  it 
must  disclose  a  good  cause  of  action,  may  do 
BO  in  a  very  general  way  and  be  almost  barren 
of  details.  It  rests  with  the  defendant  to  say 
whether  the  plaintiff  shall  have  Judgment  with- 
out more,  or  whether  he  shall  supply  full  de- 
tails. The  allegation  in  the  first  suit  is  in  words 
as  few  and  general  as  possible.  It  is,  in  effect, 
that  the  plaintiff  has  expended  a  sum  of  money 
which  it  is' the  l^al  duty  of  the  defendant  to 
repay.  It  ia  sumcient  to  sustain  a  judgment 
without  more,  if  the  defendant  refrains  from  re- 
quiring more. 

If  tbe  service  of  a  complaint  thus  drawn  fails 
to  effect  an  adjustment,  and  a  trial  must  ensue, 
tbe  Act  enables  the  defendant  to  require,  and 
the  plaintiff  to  supply,  the  omitted  details,  so 
that  the  complaint  shall  have  the  fullness,  pre- 
cision, and  truthfulness  of  ancient  pleadings, 
without  their  prolixity. 

If  the  Act  permits  a  plaintiff  to  ask  for  and 
receive  and  enforce  a  judgment  upon  so  gen- 
eral a  statement  of  his  claim,  if  he  should  there- 
after institute  a  second  suit,  and  ia  his  com- 
plaint state  a  cause  of  action  with  particularity 
of  detail,  there  must  remain  to  the  defendant 
the  right  to  prove,  even  by  oral  testimony,  that 
this  last  cause  of  action  was  the  only  one  ex- 
isting at  tbe  time  of  the  first  judgment,  and  was 
the  foundation  upon  which  that  rested.  8up- 
ptet  V.  Cannon,  44  Conn.  424,  and  cases  cited 
in  the  reporter's  note  thereto;  Dutton  v.  Wood- 
man, 9  Cusb.  355;  Bigelow  v.  Win»or,  1  Gray, 
899;  Phillip*  V.  Beriek,  16  John*  186;  Wash- 
ington Packet  Co.  v.  Biekla,  5  Wall.  593  (73  U. 
8.  bk.  18,  L.  ed.  590). 

Tbe  law  no  more  permits  a  plaintiff  to  have 
two  suits  pending  against  a  defendant  for  the 
same  cause  than  it  permits  bim  to  have  two  judg- 
menla  Therefore  there  is  equal  necessity  for 
parol  testimony  as  a  defense  against  the  former 
as  against  the  latter  wnmg.   In  his  fiiat  suit 
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the  plaintiff  alleged  that  he  had  paid  out  and 

expended  $300  for  the  benefit  of  the  defendant, 
and  that  the  latter  justly  owed  him  that  sum. 
To  this  the  Practice  Act  permits  him  to  add. 
by  way  of  amplification,  that  the  defendant  re- 
ceived money  from  him  for  worthless  apples, 
and  imposed  upon  him  the  expenditure  of  an 
additional  sum  by  reason  of  the  delivery  of  tbe 
same  to  him;  and  that,  in  equity  and  good  con- 
scieoce,  be  should  repay  the  money.  A  judg- 
ment based  upon  the  cause  alleged  in  tbe  sec- 
ond suit  was  legally  possible  in  tbe  first  If  bo, 
and  if  to  redress  that  wrong  was  tbe  pun)osc  of 
tbe  first,  it  was  the  duty  of  the  plaintiff  to  ex- 
haust the  possibilities  of  that  before  subjectiiig 
the  defendant  to  the  cost  of  a  seomd.  And  S 
the  latter  can  prove  that  the  transaction  which 
is  the  basis  of  the  second  salt  occurred  before 
the  bringing  of  tbe  first,  and  is  the  only  one 
which  has  occurred  between  the  parties,  and 
the  plaintiff  omits  to  add  anythit^  to  the  gen- 
eral allegation  in  the  first,  or  offer  evidence 
upon  the  plea  interp(»ed  in  tbe  second,  it  re- 
mains legally  possible  to  tbe  court  to  find  that 
tbe  latter  is  for  a  cause  for  which  tbe  plaintiff 
had  a  pending  suit. 

There  it  no  error  in  thejitdgment  eomplaintd of. 

In  this  opinion  Park,  Ch,  J.,  and  Grma.- 
ger,J.,  concurred:  C»rp«nt«r and  XiooMia. 
7J.,  diffient<;d. 

Bamuel  F.  HcFARLANB 
e, 

Cbarles  B.  SIKEB,  Appt, 

1 .  A  written  eontemot  must  be  in  force  a» 
a  binding  obligation  in  order  to  make  it 
subject  to  the  rule  that  parol  eWdenee 
is  inadmissible  to  contradict  or  ▼ary 
it. 

3.  A  written  contract  cannot  become  a 
binding  obligation  until  it  is  delivered; 
nor,  if  Its  delivery  is  conditional,  un- 
til Uie  comlitioD  upon  which  its  delivery^ 
depends  has  been  fulfilled. 

8.  Parol  evidence  which  merely  goes  to 
tbe  point  of  tbe  nondelivei?  of  a  writ- 
ten contract  does  not  contradict  or  vary 
its  terms. 

(Hertford  FUed  April  S,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Tolland  County  on 
a  verdict  for  plaintiff  in  an  action  on  a  promis- 
sorr  note.  lietierted. 
The  facts  are  stated  in  the  ^nion. 
MeMTS.C  H.  Briscoe.  J.  P. Andrews 
and  Dwiftht  Marcy.  for  appellant,  cited — 
Schindler  v.  Muhlheiter,  45  Conn.  153;  Benton 
V.  Martin.  53  N.  Y.  574:  Adama  v.  ffray,  8 
Conn.  13;  GoUins-v.  TiUou,  36 Conn.  874;  Clarke 
V.  rapptn,83Conn.67;i%«(v.(?ti6<T;,44Conn. 
18;  Huhbard  v.  Entign,  46  Conn.  585. 

Mea&n.  Jf.  L.  Hnnter  and  B.  H.  Bill,  tat 
appellee: 

A  note  cannot  be  delivered  as  an  escrow. 

1  Swift,  Dig.  p.  186:  Badcockv.  Steadman.l 
Root,  87;  Skinner  V.  Hendrick,  Id.  358. 

"  No  parol  evidence  is  admissible  to  con- 
tradict, vary,  or  explain  a  written  contract,  or 
to  draw  it  to  be  different  from  what  it  pniporta 
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to  be  on  the.  &ce  of  it,  except  in  case  of  amU- 


Alten  T.  RundU,  45  Conn.  886,and  cases  dted. 
This  rule  is  applicable  to  proinissoT^  notes, 
and  any  contemponmeons  verbal  conditions  or 
stipulations  repugnant  to  the  terms  of  the  note, 
but  not  expre^ed  in  it,  are  void. 

Pierpimt  t.  Ixmaden,  46  Conn.  490;  Currier 
.^llen,  8Allen.47:  AUen-v.  Furbith,4.QtTfiy, 
d04;  Toteer  y.  Hickardaon,  6  Allen,  Ml;  Under- 
woody.  SimondB,  12 Met.  275;  Adamsy.  WiUm, 
13  Met,  189;  ^.  LauUIm.  Go.  v.  Homer.  9  Met. 
S9;  Spring  v.  Lotett,  11  Pick.  417;  Boiev. 
ZeoTMd,  14  Mass.  154:  Hunt  v.  Adams,  7  Mass. 

5ia 

"It  is  not  competent,  in  the  defense  to  s 
promissory  note  given  for  a  part  of  the  price 
named  in  a  written  contract  for  the  purchase 
of  lands,  to  show  that  the  parties  to  the  land 
contract  had  a  parol  arrangement  at  the  time 
the  note  and  contract  were  made;  that  the  pur- 
chaser was  to  have  the  option  of  returning  the 
contract  and  paying  the  note,  or  surrendering 
the  contract  and  thereby  discharging  his  lia- 
bility OD  the  note.  This  would  oe  to  import 
into  the  written  contract  a  verbal  stipulation 
quite  inconsistent  with  its  terms." 

McEwan  v.  Orttnan,  S4  Mich.  335. 

*•  Parol  evidence  Is  not  admissible  to  show 
that  a  note  in  the  ordinary  form  of  an  absolute 
promise  to  pay  was,  in  fact,  made  upon  a  con- 
dition that  the  payee  would  furnish  certain 
goods  to  the  maker." 

Oolzworth  V.  Koeh,  28  Ohio  St.  88. 

"Parol  evidence  is  not  admisdbleto  show 
that  a  note  was  not  payable  in  money,  as  ex- 
pressed therein." 

Clark  V.  Hart,  49  Ala.  86. 

"  In  an  action  on  a  note  expressed  to  be  for 
money  due  on  a  policy,  parol  evidence  is  inad- 
missible to  prove  that  the  plaintiff's  agent 
fraudulently  promised  to  surrender  the  note  if 
the  defendant  should  become  dissatisfied  with 
the  contract." 

Hendenon  v.  Thomp»on.  52  Ga.  149;  Hmcard 
T.  SUvhent,  Id.  448. 

"  The  makers  of  a  promissory  note,  payable 
abwdntelT  at  a  time  certain,  cannot  introduce 
parol  endence  of  prior  or  contemporaoeouB 
Bdpalations  that  are  inconsistent  with  the  terms 
of  Uie  note.  So  held  as  to  evidence  of  a  verbal 
agreement  that  if  certain  land  should  not  be 
paid  for  the  note  should  not  be  paid." 

Oliddent  v.  Harriatm,  69  Ala.  481. 

"The  failure  of  contingencies  on 'which  a 
note  is  given,  but  which  are  not  expressed 
therein,  canned  be  set  up  in  defense  to  an  action 
on  a  note." 

Mmthaw  y.  Button,  50  Mo.  189. 

*'  A  promlssoiT  note,  absolute  on  its  face, 
cannot  be  shown  by  parol  to  have  been  on  con- 
ditions." 

56  111.  444. 

*'  In  «i  action  by  the  payee's  administrator 
against  the  maker,  held,  that  proof  that  an  agent 
of  the  payee  told  the  defendant  that  if  he 
would  sign  the  note  In  suit  he  should  not  be 
called  upon  to  pay  anything  upon  it  but  the 
Interest,  was  inadmissible." 

Tnuy.  Shepard,  51  N.  H.  501. 

"  In  the  absence  of  any  showing  of  fraud  or 
mistake,  it  is  no  defense  to  an  action  on  a  note 
that  the  maker  signed  it  in  reliance  on  a  con- 
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temporaneous  oral  agreement  tiiat  he  should 
not  be  bound  according  to  its  terms." 

Bank  v.  Murphy,  9  Dalr  (N.  Y.),  510. 

"A  promissory  note,  when  once  delivered  to 
the  payee,  will  not  be  considered  an  escrow. 
If  any  fraud  be  charged,  proof  of  an  oral  agree- 
ment by  which  the  note  was  to  become  legal 
and  binding,  not  from  its  delivery  accordmg 
to  its  tenor,  but  on  the  happening  of  a  certain 
coQtingency,  is  inadmissible.  Such  testimony 
varies  the  effect  of  a  written  contract." 

MoMman  v.  Ilolse/ier,  49  Mo.  87. 

"  When  sued  upon  a  promissory  note,  one 
caDDOt  contend  tliat  it  was  agreed  that  the  note 
should  stand  as  security  only  for  such  an 
amount  as  should  be  found  ulamately  due  up- 
on an  accounting." 

Sank  V.  Stone,  59  Cal.  188. 

"  A  promissory  note  was  given  for  the  price 
of  a  horse,  payable  absolutely  in  ten  days,  and 
it  was  at  the  some  time  agreed  that  if  the  horse 
did  not  meet  the  expectation  of  the  person  for 
whom  he  was  purchased  and  was  returned  in 
ten  day^he  should  be  received  in  lieu  of  the 
note.  The  horse  was  accoidina^y  returned, 
but  was  not  accepted  by  the  vendor.  In  an  ac- 
tion on  the  note,  held,  that  parol  evidence  of 
this  agreement  was  not  admissible." 

laaaes  v.  Elkina,  It  Vt.  679. 

"Parol  evidence  that  a  note  payable  to  a 
corporation  was  made  to  show  an  apparent 
amount  of  fuiuls  to  enable  the  corporation  to 
obtain  a  grant  from  the  State,  and  Uut  it  was 
agreed  at  the  time  that  it  should  be  given  up 
uter  the  payment  of  interest  for  b  few  years.  Is 
not  admissible." 

Warren  Academy  v.  Starrett,  15  Me.  448, 

"  In  a  suit  bjr  the  pa^ee  against  the  maker, 
in  which  there  b  no  evidence  lending  to  diow 
either  an  entire  or  partial  failure  of  considera- 
tion, oral  evidoice  Is  inadmissible  to  show  a 
contemporaneous  agreement  that  the  defendant 
was  not  liable  to  pay  the  note  until  he  should 
receive  sufficient  to  do  so  from  a  certain  sotirce." 

i>im>v.  Ji?ne«,7Bo8w.(N,Y.)S68;  Swankv. 
Nichols,  24  Ind.  199;  Behurmeier  v.  John»on,  10 
Minn.  819;  Foyy.  Btaekatone,  31  III.  538;  Mpere 
T.  Sunderland,  4 QreeDe  (Iowa),  567;  Cunning- 
hamv.  Tf'anluvi;,  12 Me.  466;  Boodyv.  McKen- 
ney,  28  Me.  517;  Jonea  v.  Jeffries,  17  Mo.  577; 
Smith  V.  Thomas.  29  Mo.  807;  Erwin  v.  Savn- 
ders,  1  Cow.  249;  Famham  v.  Ingham,  6  Vt. 
514;  HntcJiv.  Hyde,  14  Vt.  86;  McClintte  v. 
Cory.  32  Ind.  170. 

Park*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  upon  a  note  of  $800.  On  the 
trial  in  the  court  below  the  defendant  ofiFered 
evidence  to  prove,  and  claimed  to  have  proved, 
that  previous  to  the  execution  and  delivery 
of  the  note  the  plaintiff,  who  was  a  grand  juror 
of  the  town  of  Ellin^on,  where  the  defendant 
resided,  and  was  acting  as  the  attorney  of  one 
Mary  Quinn,  accused  the  defendant  of  having 
made  an  assault  upon  the  person  of  the  nia 
Mary,  and  threatened  himmth  a  criminal  pros- 
ecuuon  unless  he  settled  with  her  for  the  in- 
jury; that  the  defendant  thereupon  admitted 
that  he  bad  done  wrong  in  the  matter  and 
offered  $100  to  settle  it;  that  the  plaintiff  de- 
manded $800,  which  tlie  defendant  was  unwill- 
ing to  pay;  that  the  defendant  was  without 
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counsel,  and  asked  to  be  allowed  till  the  fol- 
lowing Tuesday  to  consider  the  matter,  and 
offered  to  give  his  note  for  $300  to  be  held  by 
the  plaintiff  tilt  then,  and,  if  he  did  not  then 
appear,  to  be  held  by  the  plaintiff  as  a  settle- 
ment  for  the  injaiy  to  the  said  Mary,  but,  if  he 
should  appear,  to  be  returned  to  him  to  be  cau- 
celled;  that,  thereupon,  the  plaintiff  wrote  the 
note  ia  suit,  which  the  defendant  executed  and 
delivered  to  the  plaintiff  to  be  held  by  him  up- 
on Ihe  conditions  stated;  and  that  the  defend- 
ant, at  the  same  time,  declared  that  he  should 
appear  and  demand  a  return  of  the  note.  The 
defendant  also  offered  evidence  that  on  the  fol- 
lowing Tuesday  he  appeared  before  the  parties, 
iwd  demanded  the  return  of  the  note,  but  tlut 
the  plaintiff  refused  to  surrender  it. 

With  reference  to  this  evidence,  the  defend- 
ant requested  the  court  to  charge  the  jury 
"that  if  the  note  was  delivered  to  the  plaintin 
with  the  understanding  between  him  and  the 
defendant  that  H  was  to  be  delivered  up  to  the 
latter,  on  bis  demand,  on  the  Tuesday  follow- 
ing, and  the  defendant  demanded  its  return  on 
that  day,  the  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendant."  The  court 
did  not  ao  charge  the  jury;  but,  substantially, 
that  if  they  should  find  aU  the  facts  claimed  by 
the  defendant  to  be  proved,  they  did  not  con- 
stitute a  defense  to  the  action. 

We  think  the  court  erred  in  refusing  to 
charge  as  requested,  and  in  charging  as  it  did. 
The  error  was  in  applying  to  the  case  the 
familiar  and  well  established  rule  that  parol 
evidence  is  inadmledble  to  contradict  or  vary 
u  written  contract. 

A  written  contract mustbeinforceasablnd- 
ing  obligation,  to  make  it  subject  to  this  rule. 
Budi  a  contract  cannot  become  a  binding  ob- 
ligation until  it  has  been  delivered.  Its  deliv- 
ery may  be  absolute  or  conditional.  If  the  lat- 
ter, then  it  does  not  become  a  binding  obliga- 
tion until  the  condition  upon  which  its  deliv- 
ery depends  has  been  fulfilled.  If  the  payee  of 
u  note  baa  it  in  his  possession,  that  fact  would 
be  prima  facie  evidence  that  it  had  been 
delivered;  but  it  would  be  only  prima  facie 
evidence.  The  fact  could  be  shown  to  be  other- 
wise and  by  parol  evidence. 

Such  parol  evidence  does  not  contradict  the 
note  or  seek  to  vary  its  terms.  It  merely  goes 
to  the  point  of  its  nondelivery.  The  note,  in  its 
terms,  is  precisely  what  both  the  maker  and  the 
payee  intended  it  to  be.  No  one  deidrestovaiy 
its  terms  or  to  contradict  them. 

In  the  case  of  Benton  v.  Martin.  52  N.  Y.  570, 
the  court  says:  "  Instruments  nut  under  seal 
may  be  delivered  to  the  one  to  whom,  upon 
their  face,  they  are  made  payable,  or  who,  by 
their  terms,  is  entitled  to  some  interest  or  bene- 
fit under  them,  upon  conditions  the  observance 
of  which  isessenaal  to  their  validity-;  and  the 
annexation  of  such  conditions  to  the  delivery 
is  not  an  oral  contradiction  of  the  written  ob- 
ligation, though  negotiable,  as  between  the  par- 
ties to  it  or  others  having  notice.  It  needs  a 
delivery  to  make  the  obligation  operative  at  all ; 
and  the  effect  of  the  delivery  and  the  extent  of 
the  operation  of  the  instrument  may  be  limited 
by  the  conditions  with  which  the  delivery  is 
made." 

In  the  case  of  Sdiindler  v.  MuhHteiter,  45 
Conn.  1S8,  the  head  note  is  as  follows:  "The 
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defendant  had  given  the  pluntifl  his  note  fdr 
certain  real  estate  conveyed  to  him  by  an  abso- 
lute deed  by  the  plaintiff.  Held,  in  a  suit  on 
the  note,  that  parol  evidence  was  sdmiasible,  on 
the  part  of  tiie  defendant,  to  show  that  the  con- 
veyance was  not  intended  as  a  sale,  but  was 
made  by  the  plaintiff  for  a  certain  purpose  of 
his  own,  and  upon  an  understanding  with  the 
defendant  that  the  land  was  afterwards  to  be 
conveyed  back,  and  that  the  note  was  given  at 
the  time  under  an  agreement  that  it  was  not  to 
bepaid." 

The  defense  In  that  case  was  really  tbat  the 
note  had  never  been  delivered  as  a  note  bind- 
ing upon  the  defendant.  The  delivery  was 
merely  formal,  and  was  so  understood  by  the 
parties.  See  also  Adanu  v.  Qray,  8  Conn.  11; 
Collins  V.  Tillou,  26  Conn.  888;  Clarke  v.  Tap- 
pin,  32  Conn.  56;  Po$t  v.  Oilbert.  44  Coon.  9; 
SulAard  v.  Ensign,  46  Conn.  585. 

We  think  the  court  erred  in  refudns  to 
charge  the  jury  as  requested  by  the  defeo&nl 
The  view  we  have  taken  of  this  question  ren- 
der it  unnecessary  to  consider  the  other  ques- 
tions made  in  the  case. 

There  is  error  in  tlie  judgment  appealed  framt 
and  it  ia  reversed,  and  a  new  trial  ordtrtd. 

In  this  opinion  the  other  Judges  concurred. 


George  M.  WOODRUFF     al.,  Comra.,  etc., 
e. 

Julius  CATLIN  et  al.,  Appts., 

1.  The  Acta  of  the  Legislature  of 1884,  as 
amended  in  1886  and  1886,proTiclbic 
for  a  brid^  at  railroad  eroaainy  « 

Asylum  Street,  Hartford,  aact  for  the 
eondemnation  of  and  appraisal  of  dam- 
ages for  lands  taken  therefor,  are  not 
iUegal  or  void  as  contrary  to  the  Con- 
stitution of  this  State  or  of  the  United 
States  or  to  the  Bill  of  Rights;  nor  be- 
cause the  Legislature  cannot  delegate  to 
the  commissioners  the  powers  therein 
given  to  them;  nor  because  no  soffleient 

S roviaion  ia  made  for  the  paymMit  of 
amages;  norbecaoseof  the  effect  there- 
in given  to  ^e  decision  of  the  oommia- 
sioners. 

2.  The  said  Acts  are  the  exercise  of  the 
governmental  power  and  duty  to  aeGure 
a  safe  highway. 

8.  The  Ite^alatnre,  having  determined 
that  the  intersection  of  two  roilwaya 
with  a  highway  in  said  city  at  grade  ia 
a  nuisance  dangerous  to  Ufe,  aay, 
through  the  Ins&umentality  of  a  com- 
mission, oomi»el  such  railroad  and  the 
city  to  become  severally  the  owners  of 
the  right  to  lay  oat  a  new  highway 
and  new  railways  there,  in  such  man- 
ner as  to  separate  the  grade  of  the 
highway  from  that  of  the  railways, 
and  may  apportion  the  expenao  there- 
of between  the  two  railway  oorporati(»u 
and  the  city. 

4.  The  said  Act  of  1886  does  not  vjoli^ 
the  constitutional  provifion  agalnat 
municipal  aid  to  railroads. 
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APPEAI^  from  judgments  of  the  Superior 
Court  oTeiTuliDg  demurrera  to  applications 
btngbt  bj  commiasionere  appointed  hy  the 
L^nktuxe  for  the  erection  of  a  bridge  across 
nfljoad  tnck»  upon  Asylum  Street  in  the  Ci^ 
of  Hartford,  and  tor  causing  the  removsl  of 
those  tracks,  for  a  change  of  grade,  and  for  the 
construction  of  a  new  highway  to  be  laid  across 
aid  ntUroads,  and  asking  for  the  condemna- 
ikm  of  lands  for  such  pnuie  uses.  JJbvted. 

By  the  Acts  of  1884  and  1885  the  commis- 
Aatm  were  tuUiorized  to  order  the  railroad 
companies  to  change  thdr  tracks  and  to  take 
Ibeneceasarr  lands  for  that  purpose;  but  by  the 
Act  of  1886  thecommissioDers  were  authorized 
to  take  proceedinjn  in  their  own  name,  but  for 
tiie  sole  benefit  of  the  railroad  companies,  to 
take  such  lands  as  they  thought  fit,  and  it  was 
{ffovided  that  the  property  so  taken  should  be 
"deoned  to  be  taken  by  the  party  for  whose 
benefit  the  proceedings  were  liad." 

Under  these  Acts  of  the  Legislature  the  com- 
misBionere  brought  a  number  of  applications  to 
Judffe  Carpenter  to  have  appraisers  appointed 
to  take  lands  fen*  rarious  purposes,  some  for  the 
■nof  tike  railroads,  and  scone  for  highway  pur- 
posea. 

The  i»oceeding8  against  Ur.  Catlin  were,  in 
fonn,  two, —  one  to  take  lands  fnr  the  New 
Toik,  New  Haven,  &  Hartford  Raiboad  Com- 
pany, and  one  to  take  lands  for  the  New  York 
a  New  England  Railroad  Company. 

These  proceedings,  thraefoxe,  are  in  fact  taken 
to  these  two  railroad  companies  to  appropriate 
the  lands  of  Hr.  Gatlln  for  the  benefit  of  these 
two  companies,  and,  so  for  as  ttie  object  is  con- 
cerned, stand  in  predselv  the  same  situation  as 
•oy  proceeding  to  take  lands  by  any  railroad. 
Tit  sole  difference  between  these  and  any  other 
taUiig  is  that  the  LegisUture  considers  it 
pnifer  that  the  locating  of  the  tracks  of  these 
csibaids  should  be  changed,  and,  biatead  of 
diiectisg  the  railroads  to  do  it  themselves,  ap- 
poinls  agents  to  do  it  for  them. 

Two  other  cases  were  brought  against  Hary 
Onham  for  the  condemnation  of  private  prop- 
erty for  a  public  use,  and  are  similar  in  all  re- 
jects to  the  cases  against  Julius  Catlin. 

TbesB  four  were  all  Iward  together  upon 
demorren  filed  in  Mnne  of  the  cases,  presenttng 
vsrious  questions  of  law,  and  by  agreement  one 
vpftal  was  taken  in  several  of  the  cases,  which 
praeots  all  the  questions  which  would  arise  in 
ioy  of  them. 

Mr.  Ctubrlea  E.  Perkina,  for  Julias  Cat- 
liB: 

In  Statt  r.  WheeUr,  35  Conn.  899,  the  subject 
fi  discnssed  and  some  decisions  cited,  and  the 
nie  Is  laid  down  that  if  the  parts  of  an  Act 
wliidi  are  respectively  oonstllutional  and  im- 
constitutional  are  so  connected  as  to  warrant  a 
belief  that  the  Legislature  intended  them  as  a 
whol^  and  that  if  all  could  not  be  carried  Into 
effect  the  Legislature  would  not  pass  the  resi- 
des independently,  all  the  parts  so  connected 
are  invalid,  even  though,  taken  separately,  some 
of  them  might  be  valid. 

The  rule  is  very  clearly  stated  in  Cooley  ou 
CoostituUonal  Law,  p.  177,  and  many  authorities 
Kferred  to  In  the  notes. 

When  any  payments  have  been  or  are  about 
oon. 
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to  be  made  for  property  taken  as  aforesaid,  said 
board  of  commissioners  may  make  any  order 
which  it  may  deem  proper,  (urecting  any  party 
to  said  improvement  to  contribute  to  an^  other 
partjr  such  sum  or  stuns  as  It  may  fix  «bA.  de- 
termine, to  apply  towards  such  payments. 
Act  of  1866,  §  8. 

In  Tayior  v.  Porter,  4  Hill,  140,  the  court 
says:  "The  words  'by  the  law  of  the  land,'  as 
here  used,  do  not  mean  a  statute  passed  for  the 
purpose  of  working  the  wrong.  That  con- 
struction would  render  tberestrictiou  absolute- 
ly nugatory,  and  turn  this  part  of  the  constitOr 
tion  into  mere  nonsense." 

So  in  WHketbarrt  City  Sotpital  t.  Lmerae,  84 
Pa.  66.  The  Constitution  prohibited  counties 
from  appropriating  money  to  any  institution. 
But  the  court  held  this  was  "an  appropriation 
of  money"  to  that  institution,  and  so  prohibited, 
and  says:  "It  is  not  a  payment  of  any  debt  In- 
curred by  the  county,  but  is  a  transfer  of  money 
by  operation  of  the  Act  from  the  treasury  ca 
the  county  to  that  of  the  hospital." 

So  in  Taylor  ▼.  Comra.  of  Boat  County,  38  Ohio 
St.  32,  and  Wytcaverv.  Atfcintm,  87  Ohio  St  80. 
The  Constitution  of  Ohio  prohibited  counties 
from  giving  money  or  credit  to  any  railroad 
company.  The  Legislature  pasaed  an  Act  that 
this  county  might  build  a  railroad  and  issue 
bonds,  and  could  at  any  time  sell  the  road  and 
the  bonds  to  any  one.  The  court  held  that  the 
Constitution  prohibited  giving  to  a  nulroad 
company  in  any  manner  whatever  the  use  of  its 
moncgror  a«dit,  and  that  the  Act  was  void,  as 
it  authorized  the  coun^  to  transfer  the  bnieftt 
of  Its  credit  to  a  tailroaid  company. 

So  in  MoOa"  t.  SeAool  DMrict.  44  Iowa,  188. 
The  Constitution  piohibitedschooldistrietsfrom 
running  in  debt  to  more  than  five  per  cent  of 
their  tax  list.  The  Legislature  passed  an  Act 
that  if  the  district  expended  bevond  that 
amount  for  a  schoolhouse,  the  builder  should 
have  a  lien  on  the  buildbig  for  the  balance. 
The  court  held  the  Act  void,  as  an  evasion  of 
the  Constitution. 

There  is  no  doubt  that  the  Legislature  may 
order  a  city  to  raise  money  by  taxation,  and  ex- 
pend it  for  certain  purposes.  It  can  require  it 
to  build  highways  within  its  own  limits,  and 
can  direct  wbatand  where  those  highways  shall 
be,  and  it  can  appoint  agents  other  than  the  city 
to  build  those  highways,  and  make  the  dty  p^y 
the  expenses. 

Peopl«  T.  Flagg,  46  N.  T.  401;  Affammr. 
Hampdan  County,  ISO  Mass.  628. 

A  railroad,  though  partly  public,  is  also  parUj 
private.  They  are  suffldentiy  public  to  war^ 
rant  the  Legislature  in  authorizing  towns  to 
assist  them,  but  not  so  much  so  as  to  allow  them 
to  be  forced  to  contribute. 

PeopU  T.  BatcAeUor,  68  N.  T.  128. 

Can  the  Legislature  ori^ate  and  make  a 
valid  claim  against  the  city,  which  does  not  in 
fact  exist  except  by  the  Act  of  the  Legislature, 
merely  because  the  Legislature  considerB  that  it 
is  proper  for  the  city  to  pay  itT 

This  precise  question  arose  in  Sdagland  v. 
Bacranunto,  52  Cal.  143.  The  State  made  a 
canal  which  protected  the  city  of  Sacramento 
from  being  flooded,  and  the  iJemslature  passed 
an  Act  that  the  city  should  pay  Hoagland  dam- 
ages which  he  sustained  in  connection  with 
making  the  canal.  The  court  says  the  Legisla- 
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hue  cannot  make  a  claim  agaiiut  the  dty, 
which  does  not  exist. 

The  Le^iislatuie  can  exercise  DO  Btudi  despotic 
functtoDS  as  to  first  make  an  obligation  where 
none  previouBly  existed,  and  next  decree  money 
of  the  taxpayers  to  pay  it. 

Tymm  t.  BaU^,  61  Pa.  St.  9;  Hairrowk  r. 
MilwiukM,  18  Wis.  87;  MiOi  t.  Ohaiietim,  29 
Wis.  400. 

In  I^BopU  T.  (^ieago,  61  HI.  17,  ft  was  hdd 
that  fhe  State  could  not  appoint  commissioners 
to  make  a  park,  and  make  the  dtj  issue  bonda 
to  pay  for  it.  The  State  bad  no  power  to  use 
the  money  of  Uie  taxpayers  against  their  will, 
any  more  than  it  had  to  impose  it  on  Individual 
taxpayers. 

Aoj?fe  T.  Ihiroit,  28  Mich.  228. 

In  I*eople  t.  Maws,  87  Barb.  440,  the  court 
held  that  the  law  directing  a  city  to  pay  a  claim 
which  it  contested  was  illegal, — not  le^^tion, 
—  and  taking  the  property  of  the  taxpayers 
without  due  process  of  law. 

In  Berlin  v.  New  Britain,  Q  Conn.  175,  Farm- 
Ington  sold  certain  lands  and  appropriated  the 
moneys  to  be  a  fund  to  make  highwavs  in  the 
■oeleties,  one  of  which  was  New  Britain.  Part 
of  this  money  came  from  lands  sold  ia  New 
Britain,  and  were  to  be  expended  there.  The 
Legislature  placed  the  soaety  of  New  Britain 
in  the  town  of  Berlin,  and  provided  that  this 
money  should  be  used  to  make  highways  in 
New  Britain.  The  court  held  that  the  Legisla- 
ture could  not  do  this. 

In  Atfan$  v.  Bandog,  81  Tt.  S26,  the  Legis- 
lature authorized  the  county  oommlssioneTs  to 
appoint  an  agent  for  the  town  of  Randolph, 
who  should  have  power  to  buy  liquors  for  the 
town,  and  that  the  town  should  be  liable  for  all 
the  liquors  so  bought.  The  court  held  this  Act 
void. 

In  Brunswiek  v.  Idtehfield,  3  He.  82,  thecourt 
say  that  they  cannot  assume  that  the  Legislature 
intended  to  create  a  debt  from  one  corporation 
to  another,  "because  it  is  well  known  that  this 
would  transcend  their  constitutional  power." 

In  Bowdoinham  v.  Bi^mond,  6  Me.  115,  It  ts 
distinctly  held  that  an  Act  attempting  to  create 
a  debt  from  one  town  to  another  Is  void. 

It  certainly  must  be  admitted  that  by  the 
principles  of  every  free  government,  and  of  our 
tJonstitution  in  particular,  it  is  not  in  the  power 
of  the  Legislature  to  create  a  debt  from  one 
person  to  another,  or  from  one  corporation  to 
another,  without  the  consent,  express  or  im- 
plied, of  the  party  to  be  charged, 

Hcmpthire  v.  Franldin,  16  Mass.  84,  see 
Coole/a  Const.  Lim.  pp.  280, 281;  1  DilL  Mun. 
Corp.  pp.  9ft-102. 

There  are  also  cases  like  ^Brayton  t.  FaU 
Biver,  134  Mass.  95.  There  the  Legislature  au- 
thorized a  railroad  company  to  build  a  bridge, 
part  of  which  was  a  railroaid  bridge,  and  part 
a  public  one  to  be  used  as  a  means  of  passage 
for  teams,  etc.,  and  provided  that  the  cities  and 
towns  in  the  county  should  pay  one  fourth  of 
the  expense.  Thecourt  held  that  this  ms  the 
same  as  if  the  Legislature  had  ordered  the 
county  commissioners  tobtdld  a  bridge  for  the 
use  of  the  public  in  that  county  antf  directed 
the  towns  in  the  county  to  pay  for  it. 

Bo  in  the  case  ofAffawam  r.  Hampden,  180 
Mass.  628,  it  was  held  that  a  bridge  across  the 
Connecticut  River  codld  be  built  by  commis- 
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doners  appointed  by  the  Legislature,  and  11% 
several  towns  in  the  countv  could  be  compelled 
to  pay  a  &ir  proportion  of  the  expensB. 

There  is  another  class  of  cases  like  Jfew  Or- 
leant  v,  Clark,  96  TT.  8. 644  (Bk.  24,  L.  ed.  621), 
where  it  is  held  that  the  Le^slature  may  oblige 
a  dty  to  pay  a  claim  just  in  itself,  and  for  which 
an  equivalent  has  been  received,  but  which  can- 
not be  enforced  for  some  technical  reason;  but 
the  court  says  on  page  658:  '*A  yoj  ditTerent 
question  wouM  be  presented  if  the  attempt  were 
made  to  apply  the  means  raised  to  the  payment 
of  claims  for  which  no  consideration  bad  been 
received  by  the  city." 

The  Legislature  cannot,  however,  even  au- 
thorize a  town  to  subscribe  to  the  etock  of  a 

Brivate  corporation  {Weiemer  v.  Douglat,  84 
\.  Y.  91);  or  to  give  a  bonus  to  a  manufactur- 
ing concern  if  it  will  go  into  busiiiesB  ia  the 
town  {Loan  Aato.  v.  Topeka,  20  Wall.  656  (87 
U.  S.  bk.  22  L.  ed.  465));  or  to  loan  money  on 
credit  to  persons  burnt  out  by  a  fire,  to  enable 
them  to  rebuild  (LotMffT.fMtan,  111  Mass.  454). 

If  the  city  cannot  be  made  to  pay,  then  the 
railroads  must  lose  the  mon^,  but  the  claim 
ignores  the  principle  referred  to  h|y  me  at  the 
beginning,  that  if  a  material  provision  is  void 
the  whole  will  be  void.  Besiora  Mr.  Cailin  is 
a  citizen  and  taxpayer  of  the  city.  He  has  a 
right  to  set  up  any  defense  In  any  case  whidk 
tbe  city  could  set  up. 

Unum  V.  VravifoTd,  19  Conn.  884. 
Meur*.  Hydo,  OiVMi  *  for  ICiiT' 

6raham, 

A  statute  or  resolution  cannot  authorize  the 
exercise  of  eminent  domain,  unless  it  provides 
in  express  terms  for  the  certain  payment  of 
compensation. 

Thacher  v,  J}artm<mih  Bridge  Oo,  18  PWc 
601 ;  Baeton  v.  Amoakeag  Mfg. «).  44  N.  H.  143; 
Be  U<mnt  Wafhingtan  Road  O).  86  N.  H.  181 
The  constimtional  tnovision  requiring  com- 
pensation does  not  execute  itself. 

Watwn  V.  Truateet  ofPleaaant  Q>.  81  Ohio 
St.  667. 

If  compensation  is  not  provided,  the  law  will 
conclude  that  it  was  not  the  intention  of  the 
Legislature  to  exercise  the  right  of  eminent 
domain,  but  simply  to  confer  a  right  to  do  the 
act  or  exercise  the  power  given,  on  flnt  ob- 
taining tiie  consent  oi  those  thus  affected,  or  w 
pavmentof  compeoaation  outside  of  the  charter. 

Hills,  Eminent  Domain,  §  128,  and  cases 
cited;  Boaton,  etc.  B.  B.  Oo.  v.  Salem,  etc  R.  K 
Oo.  2  Gray,  1;  Gray  v.  8t.  Pa^,  ete,B.B.Oo. 

18  Minn.  815. 
This  is  also  the  rule  as  laid  down  by  this 

court  in  Hooker  v.  JfewSanen  <£  Iformamp' 
ton  Co.  14  Conn.  160;  DendowY.  Same,  lOCoim. 
108;  OtaTkv.aaylnook,%\  Conn.  824,88ft. 

A  mere  jodgment  is  lield  not  to  be  compen- 
sation. 

Mills,  Em.  Tkm.  S 181;  Fawn  T..4niit(raw, 

19  Ga.  427, 

Tbe  consUtntional  provision  requiring  Just 
compeoatUion  is  not  satisfied  by  imposing  upon 
tbe  owner  the  burden  of  pursuing  an  expeosiie 
remedy,  and  leaving  him  exposed  to  the  risk  of 
obtainmg  judgment  "and  satisfaction." 

Mills,  Em.  Dom.  ^  182;  Petition  of  MowHt 
Waahington  A  il.  C(7.  86  N.  H.  184;  Avery  T. 
Fox,  1  Abb.  U.  S.  864. 
Nothing  except  money  actually  paid  or  de- 
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^posited,  from  which  depodt  payment  is  certahi, 
will  satisfy  the  law. 

liutUr  V.  Seaer  GommimoMr,  89  N,  J.  L. 
«65:  Coole:^,  CoMt.  Lira.  559. 

The  IjC^lature  had  undoubtedly  the  power 
to  appoiDt  a  "board  of  commissioQers  for  the 
State^"  to  condemn  and  take  private  property 
for  a  public  use,  provided  the  Act  was  in  other 
n»)ectfl  Bufflclent  and  constitutional. 

In  Uie  exercise  of  this  power  the  commis- 
sioners are  the  servants  and  agents  of  the  State. 

Mills,  Eminent  Domain,  §^64;  Brimmer  v. 
Boston,  1(»  Mass.  19. 

The  Le^slature  cannot  compel  one  man  to 
sell  to  another. 

Todd  V.  AuHin,  84  Conn.  91. 

The  presumption  was,  in  the  absence  of  any 
provision  for  payment,  that  the  State  or  muni- 
cipal corporation  would  pay,  and  the  remedy 
of  the  individual  was  certain. 

Mills,  Eminent  Domain,  %  126;  Cooley,  Const 
Lim.  pp.  56(V-563. 

AsaiD,  the  provisionB  of  g  S  are  not  like  the 
pFOvff^ons  of  Uie  general  railroad  law,  for  the 
LcK^slf^re  bas  expressly  modified  them. 

Where  shall  the  appraisal  of  damages  be  re- 
turned and  recorded? 

Who  can  issue  execution  ?  Will  such  a  judg- 
ment he  recogni^  by  anyone  anywhere? 

How  can  an  execution  against  'said  railroad 
company  be  satisfied  in  this  State? 

Will  such  a  jud|nnent,  not  being  of  any  coiut, 
lie  recognized  in  Masaachusetta? 

Bat  this  is  the  only  provision  for  payment  in 
tiie  resolution,  and  it  is  not  such  a  provision  for 
■•■compensation"  as  the  law  requires. 

Phifer  V.  R.  R.  Co.  72  N.  C.  488:  Booker  v.  N. 
H.  A  N.  a>.  15  CoDD.  4S6. 

I  think  the  attempt  to  exercise  such  a  power 
in  this  Act  is  clearly  Inimical  to  the  constitu- 
tional provision,  and  that  the  Act  does  not  pro- 
vide a  method  of  compensation  within  its  pur- 
view and  is  therefore  insufficient  to  support  any 
proceedings  for  condemnation. 

BuUer  v.  Sewer  Commitiiotier,  39  N.  L.  078. 

Meura.  Henry  C.  Robinson  and  Sumel 
O*  Prentice,  for  appellees: 

Tlie  Legislatures  of  the  States  we,  except  as 
limited  by  express  provision,  unrestricted  in 

g>wer,  and  as  omnipotent  in  a  legal  sense  as  the 
ritish  Parliament.  Inourown  State  the  power 
of  the  Legislature  is  unique,  and  exerdaes  a 
large  measure  of  judicial  powers. 
Wlueler't  App.  45  Conn.  809,  815. 
Eve^  presumption  exists  in  favor  of  a  stat- 
ute. It  is  presumed  to  express  the  deliberate 
and  well-considered  purpose  and  will  of  the  law- 
making branch  of  the  government,  and  he  who 
seeks  to  set  it  aside  must  bear  the  entire  burden 
of  the  argument. 

Cooley,  Const.  Lim.  192;  Booth  v.  Woodbury, 
82  Conn.  118, 133;  Sharpleaay.  Philadelphia.  21 
Pa.  St  158 ;  Wetton  v.  Charletton,  2  Pet.  466 
(27  U.  8.  bk.  7,  L.  ed.  487);  Tmon^hipof  Pine- 
groze  V.  Taleott.  19  Wall.  666, 678  (86TT.  S.  bk. 
22,  L.  ed.  327). 

As  to  the  power  of  the  Tjegistature  over  muni- 
cipal corporations,  see  People  v,  Detroit,  28 
WQch.  328;  8.  C.  15  Am. Rep.  302:  Agawam-v. 
Haiiwden,  130  Mass.  538;  Darlington  v.  Mayor, 
31  N.  Y.  164 ;  New  Orleatu  v.  Clark.  95  XS.  8. 
654  (Bk.  34,  L.  ed.  531);  8eeomln)  v.  R  Co.  33 
Wall.  117  (90  U.  S.  bk.  S3.  L.  ed.  67);  Meriweth- 


er v.  Qarrttt,  103  U.  S.  511  (Bk.  36,  L  ed.  204); 
Barnea  v.  Dist.  of  Columbia.  91  U.  8.  544,  545 
(Bk.  33,  L.  ed.  400):  United  Statetv.  R.  R.  Co. 
17  Wall.  333  (84  U.  8.  bk.  31,  L.  ed.  697);  Enr 
glish  V.  R.  R.  Co.  82  Conn.  344. 

That  highways  and  lines  of  travel  and  abate- 
ment  of  nuisance  are  peculiarly  the  objects  of 
governmental  care  and  control,  see  also — 

NieltoUon  v.  R.  R.  Co.  23  Conn.  74, 86;  LoweU 
V.  Boston,  111  Mass.  454,  463;  Brayton  v.  Fall 
River,  134  Mass.  95;  People  v.  Flagg,  46  N.  Y. 
401;  Cooley,  Const.  Lim.  741;  Thorpe  v.  R.  R. 
Co.  27  Vt.  140;  Slav(/hter-House  Casea,  16  Wall. 
36  (83  U.  8.  bk.  21,  L.  ed.  394);  Sedg.  Stat  & 
Const.  L.  pp.  423, 444,  note,446;  SeconOe  v.  R. R. 
Go.  28  Wall.  117  (90  U.  S.  bk.  33,  L.  ed.  67); 
Mnverhill Bridae  Pnmrietor$  v.  Oomrt.of  Enex, 
103  Mass.  120,  124. 

For  interesting  and  suggestive  cases  involv- 
ing an  exercise  of  legislative  power  cl{»ely 
akin  to  that  under  consideration,  and  touching 
the  control  which  legislatures  possess  for  auw 
purposes  over  municipal  funds  and  revenues, 
see — 

Brayton  v.  FaU  River,  124  Mass.  95;  Agav>am 
V.  Hampden,  130  Mass.  528;  Philadelphia  v. 
M'eW,  58Pa.  St  830;  Guilderv.Otee'jo,  30 Minn. 
74;  Re  Central  Park,  51  Barb.  277;  People  v. 
Murphy,  2  Abb.  383;  Commisaioncra  v.  State, 
45  Ala.  390;  Comra,  of  Tippecanoe  Go.  v.  Lueat, 
93  U.  8. 108  (Bk.  38,  L.  ed.  822). 

In  the  argument  below,  numerous  cases  were 
cited  by  counsel  for  the  defendants  upon  this 
general  branch  of  the  sublect  Dpon  examina- 
tion they  will  all  be  found  to  belong  to  one  of 
the  following  groups,  to  wit: 

1.  Cases  which  hold  that  the  Legislature  can- 
not compel  a  municipality  to  pay  money  or  in- 
cur an  obligation  for  a  purpose  purely  private, 
|)ersonal,  and  proprietary,  and  in  no  sense  pab- 

Loan  Ataociatitm  v.  Topeka,  30  Wall.  650(87 
U.  S.  bk.  22,  L.  ed.  455);  Wieamerv.  Dovgtata, 
64  N.  Y.  91;  Lotoell  v.  Boaton,  111  Mass.  454; 
People  V.  Detroit,  29  mch.  238;  People  v.  Chi- 
eago.  57  HI.  497;  PeopU  v.  Balehelder,  53  N.  Y. 
128;  MiUa  v.  Charleton,  29  Wis.  400  ;  State  v. 
Tmpan,  Id.  664. 

2.  Cues  where  the  thing  commanded  to  be 
done  was  in  direct  violation  of  constitutional 
provisions. 

Hoapital  v.  Luzerne  County,  84  Pa.  St.  55 ; 
Tayl^  V.  Bosa  Countu,  23  Ohio  St.  23. 

8.  Cases  which  hold  that  the  Legislature  can- 
not make  for  a  municiiwlity  an  obliga^n  or 
contract  pure  and  mmple  where  none  exists,  or 
break  one  which  already  exists,  thus  affecting 
vested  propertv  rights. 

Roagland  -v' Sacramento,  62  Cal.  142;  Tyton 
V.  Halifax.  51  Pa.  St.  9  ;  Atkina  v.  Randolph, 
81  Vt  226;  BrunaiDtek  v.  LUcfiiidd,  3  Me.  82; 
Bowdoinham  v.  Richmond,  6  Me.  115 ;  Moaher 
V.  S^dtool  Diatrict,  44  Iowa,  133;  Saabrouck  v. 
Milwaukee,  18  Wis.  87. 

4.  Cases  which  hold  that  the  L^islature  can- 
not compel  a  municipality  to  part  with  its  funds 
as  a  pure  gratuity. 

Berlin  v.  Keto  Britain,  9  Conn.  175;  Hamp- 
ahire  v.  Franklin,  16  Mass.  84. 

The  statutes  are  not  in  contravention  of  the 
provisions  of  the  Twenty-fifth  Amendment  of 
the  State  Constitution.  The  amendment  was 
designed  to  re[»«s8  the  ill-judged  and  vcduntaiy 
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action  of  towns  and  dties,  and  not  at  all  to 
limit  the  power  of  government  supervision  over 
municipalities. 

Tliiyrm  V.  It.  R.  Co.  27  Vt.  149. 

So  oueosive  arc  attempts  to  bargain  away, 
alienate,  or  limit  the  police  powers  of  a  State, 
that  legislatures  are  forbidden  tlie  power.  If 
the  people  themselves  possess  the  ability  to 
bargain  away  or  restrain,  by  constitutional  pro- 
visions, these  powers,  so  essential  to  good  gov- 
ernment, tlie  courts  will  not  give  effect  lo  such 
action  save  io  the  clearest  cases. 

Stom  V.  Mimmppi,  101  U.  8.  817  (Bk.  S5, 
L.  ed.  1079);  Beer  Co.  v.  JUamtehuwtit,  1)7  U. 
S.  25  (Bk.  24,  L.  ed.  989). 

Cooley,  Const.  Lhn.  %  28S. 

9.  No  act  authorized  or  directed  to  be  done 
by  the  city  of  Hartford  comes  within  the  letter 
of  the  prohibition.  No  donation  is  contem- 
plated, provided  for,  or  permitted. 

The  expenditure  required  by  the  statutes  is 
one  which  erows  out  of  a  public  duty  or  obli- 
gation.andisinnosenseagratuitv.  Publiccon- 
venience  and  safety  demand  the  discontinu- 
ance of  the  existing  grade  crossing.  The  duty 
of  abolidiing  it  is  placed  upon  the  three  parties 
maintaining  it,  ana  each  is  called  upon  to  bear 
a  portion  of  tlie  expense. 

Drayton  v.  Fall  tiicer,  1 24  Mass.  95,  is  exactly 
in  point. 

The  provisions  of  the  Fifth  Amendment  of 
the  United  States  Constitution,  that  no  person 
^IL  be  deprived  of  life,  liberty,  or  pro^rty 
without  due  process  of  law,  and  that  private 
properly  ^all  not  be  taken  for  public  use  with- 
out just  compensation,  are  limitations  upon  the 
exercise  of  power  by  the  government  of  the 
United  States,  and  are  not  applicable  to  the 
legislation  of  the  States. 

Banwi  V.  Battmore,  7  Pet.  248  (83  U.  8.  bk. 
8,  L.  ed.  672);  Withn-a  v.  liuckUy,  20  How.  84 
(61  U.  S.  bk.  15,  L.  ed.  816);  TiricheU  v.  Ctm- 
mameeaWi.  7  Wall.  321  (74  U.  8.  bk.  19,  L.  ed. 
228);  i'umimUy  v.  Green  Bay  Co.  IS  Wall.  186 
(80  U.  S.  bk.  20,  L.  ed.  557). 

The  provisions  of  the  Fourteenth  Amendment, 
that  no  State  shall  deprive  any  citizen  of  life, 
liberty,  or  property  without  due  process  of  law, 
is  not  invaoed  by  the  legislation  under  consider- 
ation. It  is  not  provided  that  property  shall 
be  taken  without  an  application  to  legal  tribu- 
nals. The  presence  of  the  defendants  before 
this  court  is  ample  evidence  that  their  right  to 
be  heard  in  court  has  not  beeu  denied  them. 
The  amendment  is  only  a  guaranty  to  all  per- 
sons of  the  arbitrament  of  ludicial  tribunal. 

Kelly  V.  mtiAurgfi,  104  U.  S.  78  (Bk.  26,  L. 
ed.  668);  Danilaon  v.  Nev>  Orleam,  99  U.  8.  97 
(Bk.  24,  L.  ed.  616). 

The  Acts  contain  no  unlawful  delegation  of 
jwwer.  Our  statutes  present  not  a  few  in- 
stances of  the  delegation  of  i>ower  to  the  agents 
of  the  State  to  cause  lands  to  be  taken  for 

Sublie  purposes  by  a  party  against  his  consent, 
uch  statutes  are: 

1.  Those  which  provide  for  the  abolition  of 
grade  crossings,  which  give  to  the  railroad 
commissioners  full  power  to  compel  a  railroad 
to  take  any  land  they  deem  necessary. 

Pub.  Acta,  1884,  378. 

2.  Those  which  allow  the  lay-out  of  high- 
ways by  courts,  and  authorize  the  condemna- 
tion of  lands  1^  the  committee  at  its  discretion. 
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Rev.  Stat.  p.  286.  §  38. 

8.  Sundry  special  Acts,  as,  for  example, — 

Spec.  Acts,  1884,  p.  132;  1886,  p.  115. 

Similar  exercises  of  powef  have  been  made 
in  statutes  of  other  States,  and  bare  been  ap- 
proved by  the  courts. 

W(n'eester  v.  R.  R.  Co.  109  Mass.  103;  Re 
Central  Park,  51  Barb.  277;  Peoi^  v.  Muraha. 
2  Abb.  888 ;  Slavghtar-IIoute  Cata.  16  WaU. 
64  (83  U.  S.  bk.  81,  L.  ed.  894). 

P&rdeet  J.,  delivered  the  opinion  of  the 

court: 

Two  cases  argued  together;  complaints  for 
the  coodemuation  of  land  for  railway  and 
hii^way  uses. 

The  New  York,  New  Haven  &  Hartford 
Railroad  and  the  New  York  &  New  England 
Railroad  cross  Asylum  Street,  a  much  used 
highway  in  the  city  of  llartford,  at  gnA&. 

In  l&ti5  and  18H6  the  Legislature  of  this  State 
passed  the  following  resolutions: 

"That  a  resolution  of  the  General  Assembly, 
approved  April  4,  1884,  providing  for  a  bridge 
at  railroad  crossing  at  Asylum  Street,  Hart- 
ford, be  amended  by  inserting  in  g  1,  in  the 
fifth  line,  after  the  word  'railroads,'  the  words 
'  or  for  Llie  carrying  of  said  tracks,  and  struc- 
ture therefor,  over  said  Asylum  Street,*  and 
in  ^  4,  in  tJiirteenth  line,  by  adding  after  the 
word  '  order '  the  words  '  the  corrymg  of  said 
tracks,  and  structure  therefor,  over  said 
Asylum  Street.'  so  that  said  sections,  as 
amended,  shall  read  as  follows: 

"Sec.  1.  Thecityof  Hartford,  the  New  York, 
New  Haven,  &  Hartford  Railroad  Company, 
and  New  York  A:  New  England  Railroad 
Company,  shall  construct  a  bridge,  or  other 
suitable  structure,  with  proper  approaches,  so 
as  to  carry  Asylum  Street,  in  said  city  of  Hart- 
fonl,  overthelracks  of  said  railroads,  or  for  the 
carrying  of  said  tracks,  and  structure  therefor, 
over  said  Asylum  Street  at  or  near  their  pref«nt 
intersection  with  said  street. 

Sec.  4.  If  said  city  and  said  railroad  com- 
panies shall  not,  within  said  period  of  three 
months,  agree  as  aforesaid,  and  submit  their 
said  agreement  in  writing  to  the  mUroad  com- 
missioners, and  obtain  their  approval  thereto, 
tlieo  the  railroad  commissioners,  Morgan  Q. 
Bulkeley,  and  Henry  C.  Robinson,  hoMx  of 
said  Hartford,  who  are  hereby  constituted  and 
appointed  a  board  of  commissioners  for  the 
State  for  said  purpose,  are  empowered  and  io- 
stnicted  to  decide  what  changes  shall  be  made 
in  the  manner  in  which  and  the  place  where, 
in  the  present  line  of  said  Asylum  Street,  the 
tracks  of  said  railroad  cross  the  street,  in  order 
to  abolish  the  present  grade  crossing  and  en- 
sure the  safety  of  the  public  thereat,  and  to  de- 
termine by  whom  and  within  what  time  said 
changes  shall  be  made.  Said  commisi^iuQers 
are  hereby  authorized  to  order  the  carrying  of 
said  tracks,  and  structure  therefor,  over  said 
Asylum  Street,  and  direct  such  a  change  in  the 
grade  of  said  street  in  its  present  line  and  di- 
rection as  they  judge  accessary  and  proper  to 
the  end  aforesaid,  and  to  order  said  railroad 
companies,  or  either  of  them,  or  the  receiver, 
or  other  person  or  persons  operating  either  of 
said  railroads,  to  lay  out,  construct,  and  main- 
tdn  a  new  line  or  lines  of  railroad  for  a  dis- 
tance not  exceeding  one  half  mile  each  side  of 
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said  street,  and  within  300  feet  of  the  center 
line  of  the  present  tracks  of  aaia  railroads,  and 
may  require  any  or  all  of  the  present  tracks 
within  said  limits  to  be  taken  up  and  removed. 
Said  oommis^oners  are  hereby  authorized  and 
empowered  to  order  and  direct  a  new  highway 
to  be  laid  out  across  said  railroads,  and  for 
such  distance  on  either  side  thereof  as  they 
may  direct,  in  place  of  or  in  additiou  to  said 
Asylum  Street.  Said  commissioners  are  em- 
powered to  make  any  and  all  orders  relating  to 
said  improvemeot,  and  to  all  matters  and 
things  appertainine  thereto  which  they  may 
deem  necessary  and  proper,  in  the  same  man- 
ner and  to  the  same  extent  as  this  General  As- 
sembly might  do  and  direct ;  and  they  may 
direct  by  whom,  when,  and  how  the  work  abaU 
be  performed,  and  who  shall  pay  for  the  same, 
and  what  proportion  of  the  entire  expense,  in- 
cluding land  damages,  each  party  shall  pay 
and  ;  and  they  may,  in  the  event  of  any 
disagreement  between  the  parties,  determine 
tbe  coat  of  the  whole  or  any  portion  of  the 
works,  and  make  any  and  all  orders  as  to  the 
manner  and  amounts  of  payment  which  they 
may  judge  reasonable ;  provided,  however, 
that  in  no  event  shall  said  city  of  Hartford  be 
required  to  pay  any  portion  of  the  cost  of  any 
changes  in  the  present  depot,  or  of  the  con- 
struction of  anv  new  depot,  and  not  exceeding 
one  half  of  all  the  other  expenses,  including 
land  damages,  incurred  under  this  resolation. ' 
Approved  March  26,  1885. 

The  Act  of  1886  is  as  follows: 

"Resolution  Conferring  Additional  Power 
upon  the  Board  of  Commissioners  upon  Kail- 
road  Crossing  at  Asylum  Street,  Hartford. 

"  Upon  the  report  of  the  boant  of  commis- 
sioners, raised  by  the  provisions  of  a  resolution 
proridiag  for  a  bridge  at  railroad  crossing 
at  Asylum  Street.  Hartford,  passed  at  the 
January  Session,  a.,  d.  1884,  it  appearing  that 
said  bcmrd  has,  in  compliance  with  the  terms 
of  said  resolution,  approved  and  adopted  a 
plan  for  said  improvement;  that  it  is  necessary 
in  the  prosecution  of  said  plan  to  acquire,  for 
the  puntoaes  of  the  improvement,  various 
pieces  of  property  now  owned  by  sundry  par- 
tis; that  a  portion  of  said  property  will,  in  all 
probability,  have  to  be  condemned  and  taken  by 
process  of  law;  and  that  such  property  can  be 
moat  expeditiously,  conveniently,  andeconomi- 
odly  condemned  and  taken  under  proceeding 
iiutituled  by  said  board  in  its  own  name, — Be  it 
resolved: 

Sec.  1.  That  said  board  of  commissioners  is 
hereby,  in  addition  to  the  powers  already  con- 
ferred upon  it,  authorized  and  empowered  to 
institute  and  prosecute  in  its  own  name,  but  for 
the  use  and  benefit  of  the  several  parties  to  said 
improvement,  as  the  case  may  be,  proceedings 
for  the  taking  of,  and  appraisal  of  damages  For, 
uiy-  land  or  other  property,  including  any 
already  appropriated  for  railroad  or  highway 
purposes,  which,  in  its  judgment,  may  be 
necessary  or  proper  to  be  takenlor  the  purposes 
of  the  improvement  which  has  been  or  may  be 
ordered  by  said  board  under  authority  of  said 
resolution.  The  proceedings  for  appraising 
damages  to  persons  whose  property  is  con- 
demned shall  be  in  Uie  same  manner  and  form 
as  those  prescribed  by  law  for  amvalBing  dam- 
ages for  taking  land  for  railroad  purposes,  ex- 
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cepting  as  modified  by  this  resolution.  The 
approval  of  any  plan  or  adoption  of  any  vole 
or  order  which  contemplates,  necessitates,  or 
directs  the  use  of  any  property  not  alr^y 
owned  or  ^propriated  by  the  party,  in  the 
judgment  of  the  board,  needing  the  same  for 
the  purposes  of  the  improvement,  shall  be  a  snf- 
flcient  condemnation  of  such  property  to  the 
purposes  and  uses  of  the  several  parties  need- 
ing the  same,  and  sufficient  evidence  that  the 
same  is  taken  for  purposes  of  public  con- 
venience and  necessity,  and  shall  fully  justify 
the  appointment  of  appraisers  to  estimate  dam- 
ages, and  their  appraisal  as  aforesaid.  All 
property  taken  under  said  proceedings  shall  be 
'leemed  to  be  taken  by  the  party  for  whose 
benefit  the  proceedings  are  had,  and  upon  their 
completion  and  the  payment  of  the  damages 
appraised,  the  right,  title,  and  interest  so  taken 
shall,  by  virtue  of  said  proceedings,  vest  imme- 
diately and  directly  in  the  party  for  whose  bene- 
fit and  uses  said  condemnation  is  made  as  afore- 
said, in  the  same  manner  and  to  the  same  ex- 
tent as  though  said  proceedings  bad  been  law- 
fully begun  and  prosecuted  by  and  in  the  name 
of  such  party. 

Sec.  2.  The  appraisal  of  damages  made  upon 
any  proceedings  as  aforesaid  shall,  when  it  has 
been  made,  returned,  and  recorded,  have  the 
effect  of  a  judgment,  and  execution  mar  issue  at 
the  end  of  sixty  days  from  the  time  when  such 
return  is  made,  in  favor  of  the  party  to  whom 
damages  may  be  appraised,  and  against  the 
party  for  whose  use  and  benefit  the  property 
appraised  is  appropriated. 

Sec.  3.  Wben  any  payments  have  been  or  are 
to  be  made  for  property  taken  as  aforesaid, 
said  board  of  commissioners  may  make  any 
order  which  it  may  deem  proper,  directing  any 
party  to  said  improvement  to  contribute  to  any 
other  party  such  sum  or  sums  as  it  may  fix 
and  determine,  to  apply  towards  said  payments. 

Sec.  4.  Said  board  may  incur  any  expenses 
which  it  shall  judge  proper  to  the  performance 
of  their  duties  un^srsaid  resolution,  and  to  the 
wise  and  economical  construction  of  said  im- 
provement; and  any  expenses  so  incurred  shall 
be  borne  and  paid  by  the  parties  to  said  im- 
provement in  such  proportions  as  said  board 
may  order. 

Sec.  5,  The  decision'or  action  of  said  board, 
had  by  a  majority  thereof,  ahall,  in  all  matters 
appertaining  to  their  duties  under  said  resolu- 
tion and  the  amendments  thereto,  be  regarded 

05  the  deci^on  and  action  of  said  boajd,  and  as 
such  shall  have  full  force  and  authority. 

Sec.  6.  This  resolution  shall  not  be  con- 
strued as  modifying  or  limiting  the  powers  of 
said  board  in  any  respect  as  they  have  hereto- 
fore existed,  save  as  expressly  provided  herein. 

The  commissioners  therem  named  have  in- 
stituted a  proceeding  fortbe  Condemnation  of 
two  pieces  of  land  owned  by  Julius  Catlin, 
one  for  the  use  of  the  New  York,  New  Haven, 

6  Hartford  Railroad  Company,  the  other  for 
the  use  of  the  New  York  &  New  England 
Railroad  Company;  also  a  proceeding  for  the 
condemnation  of  two  pieces  of  laud  l«lonring 
to  Mary  Graham,  one  for  the  use  of  the  New 
York  &  New  England  Railroad  Company,  and 
the  other  for  the  use  of  the  dty  of  Hartford  for 
a  new  highway. 

To  the  petlnon  of  the  commissioners  for  the 
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appointment  of  appraisers  Mr.  CatJin  and  Hra. 
Graham  filed  demurrers.  Tluit  of  Mr.  Catlio 
is  as  follows,  viz : 

For  that  the  said  Acts  of  the  Liegislature 
under  which  said  proceedings  are  commenced 
are  illegal  and  void : 

1.  Because  the  Legislature  has  not  the  power 
to  oblige  tbe  city  of  Hartford  to  pay  for  lands 
taken  by  the  said  railroad  companies  for  rail- 
road purposes,  or  for  expenses  incurred  by  said 
companies  in  changing  their  grades,  or  other 
similar  work,  as  the  same  is  contraiy  to  the 
Twenty-flftb  Amendment  to  tiie  Constitution 
of  this  State,  and  also  to  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States, 
and  the  eleventh  section  of  tbe  Bill  of  Rights 
of  the  Constitution  of  this  State. 

2.  Because,  if  the  Legislature  has  such  power, 
it  cannot  delegate  sucd  power  to  the  persons 
appointed  commissioneTs. 

8.  Because  the  Le^^lature  cannot  delegate  to 
said  commissioners  the  power  proposed  to  be 
given  to  them  bv  said  Act,  to  decide  what  plan 
shall  be  adopted  for  a  brid^,  or  what  lands 
shall  be  taken  for  said  railroads,  and  what 
amount  the  city  shall  pay  therefor,  without  the 
consent  of  the  said  city. 

4.  No  sufficient  provision  is  made  for  the 
payment  of  any  damages  which  may  be  as- 
ae^ed  for  the  talcing  of  the  land  to  be  taken,  or 
how  much  shall  be  pidd  by  raid  railroad  or  tbe 
city,  or  which  one  shall  pay  for  tbe  same. 

5.  There  is  in  said  Acts  no  provision  obli- 

fing  said  railroad  companies  to  take  tbe  lands 
ereby  proposed  to  be  taken,  and  to  lay  tbeir 
tracks  uiereon,  or  to  pay  for  tbe  same,  except 
so  far  as  it  is  provided  that  it  diall  have  the 
effect  of  a  judgment,  but  it  does  not  provide 
that  it  sbalrbe  a  judgment  of  any  court,  or  tbat 
any  court  or  other  authority  may  issue  execu- 
tion; so  tbat  said  provision  is  inoperative;  and 
no  other  provision  for  payment  is  made. 

6.  Tbat  a  judraient  against  the  New  York 
A  New  England  Railroad  Company  would 
be  valueless,  as  said  corporation  has  no  proper^ 
in  this  State,  not  IncumlwFed,  upon  which  an 
execution  could  be  levied. 

Tbe  demurrer  of  Mrs.  Graham  is  as  follows: 

The  respondent  Mary  Graham  demurs  to  the 
sufficiency  of  this  application,  because: 

1.  The  resolution  providing  for  a  bridge  at 
railroad  crossing  at  Asylum  Street,  Hartford, 
passed  by  the  General  Assembly  at  its  January 
Session.  1884,  together  with  each  and  all  of  the 
Acts  or  resolutions  subsequently  passed  amend- 
atorv  thereto,  is  unconstitutional  and  void,  for 
the  lollowing  rca.sons : 

(a)  Said  resolutions  provide,  inter  alia,  for 
the  taking  of  land  for  railroad  purposes, 
the  title  to  which  shall  vest  in  certain 
raUrood  corporations;  and  tbat  tbe  dty  of 
Hartford  ^all  pay  to  said  railroad  com- 
panies a  portion  of  tbe  damages  appraised  for 
said  land,  so  taken  by  them,  and  of  the  ex- 
penses and  charges  connected  with  the  chan- 
ging of  the  railroad  tracks  from  their  present  lo- 
cation,  all  of  which  is  contrary  to  the  provisions 
of  tbe  Twenty-fifth  Amendment  to  the  Consti- 
tution of  the  State  of  Connecticut. 

(ft)  In  and  by  said  resolutions  tbe  Legislature 
has  attempted  to  delegate  to  a  commission  the 
arbitrary  power  of  dedding  what  land  sliall  be 
taken  for  the  purposes  named  therein,  and  of 
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compelling  certain  municipal  and  railroad  oor- 
porations,  in  intitum,  to  take  said  land  and  pay 
therefor,  without  any  voice  in  the  selection  of 
said  lands, 

(r)  In  and  br  sdd  resolutions  the  Legislature 
has  attempted  to  give  to  tbe  applicants  the 
right  to  condemn  and  take  private  property  for 
a  public  use,  but  compels  the  owner  to  look  to 
otner  parties  for  the  compensation  therefor. 

(d)  Baid  resolutions  do  not  provide  tbat  any 
party  shall  pay  for  the  land  when  condemned, 
nor  do  they  give  to  the  owner  of  the  land  taken 
any  t^;al  means  of  enforcing  payment  therefor; 
and,  even  if  they  do,  a  judgment  against  the 
New  York  &  New  England  Railroad  Company 
couM  not  be  satisfied  in  this  State,  as  all  their 
property  js  covered  by  Isige  mortgages. 

3.  Said  resolutions  only  aathorize,  if  at  all,  a 
taking  of  land  for  one  single  and  entire  public 
use;  but  the  applicants  are  now  seeking,  in  and 
by  these  proceedings,  and  others  pending  before 
the  same  judge,  bout  against  this  respondent  and 
also  against  other  parties,  to  condemn  and  take 
adjoining  lands  under  tbe  alleged  anthority  of 
these  same  resolutions  of  the  General  Assemblv, 
for  three  distinct  public  uses;  while  it  may  Be 
so  that  land  condemned  for  two  of  said  uses 
may  be  taken  and  paid  for  by  the  parties  for 
whose  tMneflt  said  land  Is  conoemned,  and  jet 
tbe  land  taken  for  the  other  use  may  not  be 
taken,  and  so  tbe  coDsaxnmation  of  uie  whole 
purpose  contemphited  1^  said  resolatlons  be  im- 
possible. 

Tbe  Act,  in  scope  and  purpose,  concerns 

Srotection  of  life.  Neither  in  intent  nor  fact 
oes  it  increase  or  diminish  the  assets  either  of 
the  city  or  of  tbe  railroad  corporations.  It  is 
the  exercise  of  the  governmental  power  and 
duty  to  secure  a  safe  highway.  The  liegisla- 
ture, having  determined  tbat  the  intersection  of 
two  railways  with  a  highway  in  the  city  of 
Hartford  at  grade  is  a  uuisaDce  dangerous  to 
life,  in  the  absence  of  action  on  the  part  either 
of  the  city  or  of  tbe  railroads,  may  compel 
them  severally  to  become  the  ownen  at  tbe 
rlgbt  to  lay  out  new  highways  and  new  rail- 
ways over  such  land  and  in  snch  manner  as 
will  separate  the  grade  of  the  railway  from  that 
of  the  highway  at  intersection;  may  compd 
them  to  use  the  right  for  the  accomplishment 
of  tbe  desired  end;  may  determine  that  tbe  ex- 
pense shall  be  paid  by  either  corporation  akoe 
or  in  part  by  each;  and  may  mforce  obedience 
to  its  judgment.  Tbat  tbe  Legislature  of  tfais 
State  has  the  power  to  do  all  this  for  tbe  speci- 
fied purpose,  and  to  do  it  throu^  the  instru- 
mentality of  a  commission,  it  is  now  only  ne- 
cessary to  state,  not  to  si^e. 

From  tbe  character  of  the  use  of  a  right  of 
way  by  tbe  city  for  a  highway,  and  of  the  use 
of  like  right  by  tbe  rulnod  companies  for  rail- 
ways, there  arues  Uie  necessity  that  each  should 
be  tbe  sole  owner  of  the  right  actually  used  by 
it;  and  the  judicial  proceedings  are  so  framed 
as  to  bring  about  tbat  result.  Three  corpora- 
tions create  the  nuisance  and  are  responsible  to 
the  public  for  its  existence  in,  as  yet,  un- 
measured and  unknown  proportions. '  There- 
fore it  cannot  now  be  said  or  assumed  that,  be- 
cause for  the  specified  reason  and  purpose  tiie 
railroad  acquires  sole  owneratiip  of  the  right  to 
use  land,  it  is  under  any  obligation  to  pay  the 
entire  cost  of  such  right.   T^  depends  upm 
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the  extent  of  its  obligatioQ  to  the  public  in  the 
matter  of  abatement  of  the  nuisance,  to  be 
measured  by  the  commission.  Of  necessity, 
too,  the  three  corporations  must  acquire,  each 
for  ItaeU,  a  right  of  way  by  condemnation. 
The  statutory  proceedings  for  that  purpose 
must  end  in  requiring  each  topay  the  owner 
for  the  right  taken  for  itself.  The  fact  of  such 
payment,  to  this  instance,  proves  nothing,  as 
to  the  extent  of  the  obligation  of  the  corpora- 
tion making  it,  in  reference  to  the  nuisance. 
If,  after  making  it  in  form,  in  obedience  to  the 
statutes,  the  commission  should  require  either 
of  the  other  corporations  to  reimburse  a  portion 
of  the  sum  so  paid,  it  will  be  neither  a  loan  nor 
a  gift.  It  is  but  the  apportionment  of  the 
amount  to  be  raised  by  the  three  for  the  com- 
mon purpose  of  abating  the  nuisance,  made 
circuitously,  because  the  intervening  rights  of 
strangers  must  be  respected,  and  acquired  by 
due  process  of  law. 

If  the  sum  set  against  the  ci^  should  happen 
to  exceed  the  cost  of  the  necessary  new  high- 
wav  and  bridge,  the  excess  is  in  oo  sense  a  gift 
or  loan  to  the  railroads.  The  city  has  done  oo 
more  than  discharge  its  obligation  to  the  pub- 
lic; no  more  than  pay  a  debt  due  wholly  from 
itself;  has  paid  nothing  to  or  for  either  railroad. 
Bach  railroad,  when  it  has  paid  its  assessment, 
bas  discharged  its  obligatioD  to  the  public;  paid 
all  that  it  owed.  That  the  debt  due  from  the 
railroads  is  found  to  be  less  than  the  cost  of 
land  for  new  tracks,  and  that  from  the  city  to 
be  more  than  the  cost  of  land  for  new  highways 
and  bridges,  is  quite  immaterial  upon  the  ques- 
tion before  us.  It  is  a  natter  of  payment  of 
debts  by  the  several  corporations  to  the  public; 
not  of  transfer  of  property  from  any  one  of 
them  to  any  other.  For,  when  the  Act  in  ques- 
tion is  fully  executed,  the  city  will  have  re- 
ceived notluog,  by  way  of  loan  or  gift,  from 
either  railroad  corporation;  nor  will  cither  of 
the  latter  have  received  any  loan  or  gift  from 
the  city — each  one  will  have  paid  its  debt  to 
the  public  growing  out  of  the  wrong  jointly  in- 
flicted by  tSran  upon  the  jjublic.  The  sum  as- 
aesaed  upon  and  to  be  paid  by  the  city  is  not 
controDed  by  the  cost  of  any  particular  portion 
of  the  work;  but  it  measures  the  responsibility 
of  the  city  for  the  nuisance, — measures  its  pe- 
cuniary obligation  to  the  public,  as  determined 
by  the  LegiMature.  For  this  reason  we  think 
the  Act  does  not  violate  the  constitutional  pro- 
TiaioD  against  municipal  aid  to  railroads. 

The  Constitution  provides  that  "the  prop- 
erty of  no  person  shall  be  taken  for  public  use 
without  just  compensation  therefor."  In  its 
application  to  the  condemnation  of  land  for 
railway  use,  the  word  "taken"  in  the  Consti- 
tution means  the  exclusion  of  the  owner  from 
use  and  possession,  and  the  actual  assump- 
tion  of  exdo^ve  ponession  by  the  railroad 
corporation  at  the  termination,  and  as  the  re- 
sult of  judicial  proceedings.  The  Act  in  ques- 
tion provides  that  "  all  property  taken  under 
said  proceedings  shall  be  deemed  to  be  taken  by 
the  party  for  whose  benefit  the  proceedings  are 
bad,  and  upon  their  computation  and  the  pay- 
ment of  the  damages  appraised,  the  right,  title, 
and  interest  as  taken  shall,  by  virtue  of  said 
proceeding,  vest  immediately  and  directly  in 
the  party  for  whose  benefit  tad  uses  said  con- 
cons. 


demnation  is  made  as  aforesaid,  in  the  same 
manner  and  to  the  same  extent  as  though  said 
proceedings  had  been  lawful  W  begun  and  prose- 
cuted by  and  in  the  name  of  sucn  party."  By 
the  combined  force  of  this  Act  and  of  Uie  gen- 
eral statutes  the  commissioners  may  institute 
judidid  proceedings  which  may  tennioatc  in 
vesting  in  the  city  and  the  railroad  corporaUons 
severally  the  ri^ht  to  use  certain  specified  pieces 
of  land  for  railway  and  highway  purposes,  if 
they  will  pay  the  appraised  value  thereof.  But 
the  meaning  of  the  Act  before  us  is  that,  after 
appraisal  completed,  actual  payment  of  the 
same  is  to  be  made  to  Uie  owner  as  a  necessary 
prerequisite  to  the  passing  of  any  ri^t  to  or 
mterest  in  the  land  to  the  corporation — to  the 
right  to  occupy  or  use  it;  to  the  right  to  re- 
move or  distiyb  the  soil ;  to  the  right  to  put  any 
structure  thereon.  The  court  would  enjoin  the 
corporation  from  any  invasion  of  the  owner's 
ri^t  of  possession  before  payment. 

The  enforcement  of  the  command  of  the 
Legislature  upon  the  municipal  and  railroad 
corporations  to  abate  the  nuisance  necessitates 
judicial  proceedings,  because  the  land  of  indi- 
viduals is  to  be  taken  by  right  of  eminent  do- 
main. For  this  reason,  for  the  specified  purpose 
and  to  this  extent,  the  Legislature  may  give  to 
its  own  commission  standing  in  court  to  ask 
that  land  may  be  subjected  to  the  use  of  each, 
and  may  impose  upon  each  the  same  obligation 
to  obey  any  order  of  the  court  In  this  behalf 
and  to  pay  the  amount  of  the  appraisal,  and 
tlien  to  use  the  land  for  the  specified  purpose, 
as  would  have  been  upon  them  if  they  had  vol- 
untarily asked  and  received  in  their  own  names. 
This  is  not  the  imposition  of  an  agent  to  ask 
for  a  binding  judgment  upon  them  In  any  mat- 
ter of  contract  or  right,  as  between  either  of 
them  and  an  individual,  or  a  corporation,  or 
the  State  itself.  It  is  the  use,  in  a  permissible 
manner,  by  the  Legislature,  of  the  governmental 
power  to  compel  each  corporation  to  contribute 
to  the  cost  of  the  abatement  of  the  dungerou.>i 
nuisance  which  it  now  maintains.  No  property 
is  to  be  taken  from  either,  no  right  is  to  he  ta- 
kenorevendiminished;  only,  they  are  to  so  use 
their  rights  as  not  to  endanger  public  safe^. 
Neither"  in  seeming  nor  in  »ct  does  the  Act 
provide  for  the  condemnation  of  land  for  the 
use  or  in  behalf  either  of  the  commissioners  or 
the  State.  Neither  the  State  nor  the  commis- 
sioners are  to  own  any  right  in  it;  but  the  com- 
mission is  empowered  so  to  ask  that  all  result- 
ing acquisition  of  right,  all  resulting  obHration 
to  perform  duties,  make  payments,  and  use 
land,  are  to  and  upon  corporations  severally. 

The  Act  has  a  single  end  in  view ;  to  separate 
the  grade  of  the  railroads  from  that  of  the 
highway  at  intersection.  To  accomplish  this 
the  commission  is  empowered  to  require  and 
has  required  the  raihwads  and  the  city  severally 
and  independently  to  become  the  owners  of  the 
right  to  use  such  separate  pieces  of  land  as  may 
be  necessary  for  new  railways  and  new  high- 
ways and  bridges.  The  proceeding  is  in  the  line 
of  this  requirement. 

For  our  present  purpose  we  have  the  right  to 
assume  that  the  commission  will  not  change 
the  plan  adopted,  and  that  the  legislative  order 
will  continue  in  force  against  each  of  the  three 
offending  corporatiiHiB.   We  should  not  be  jus- 
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tified  in  assuming  that  the  Legislature  will  be 
unable  to  enforce  its  mandate  against  all  and, 
upon  that  assumption,  declue  the  Act  void. 


NOKH.— The  following  are  the  teoUona  of  the  Act 
of  April  4,  1884  {Spet^l  Acta  of  IBSt,  p.  1086).  as 
amende<]  by  the  Act  of  March  36,  1686  (Special  Acts 
of  1886.  p.  80),  not  set  forth  la  the  fore^hig  opinion: 

Sec.  2.  If  Bald  city  and  said  railroad  shall  within 
three  monthfl  from  the  passafre  of  this  act  mutually 
agree  upon  the  manner  In  which  said  Improvement 
shall  be  made  and  paid  for  by  the  reapectlTe  parties, 
and  submit  such  agreement  to  tJie  railroad  com- 
mlaalonerB,  said  agreement.  If  approved  by  said 
railroad  eommlsslonen,  be  enforced  by  either 
party  thereto  against  any  other  party  in  any  court 
of  competent  Jurisdictions  For  the  purpose  of 
making  said  agreement,  the  mayor  and  court  of 
common  council  of  said  city  are  hereby  empowered 
to  act  for  said  city  and  bind  the  same. 

Seo.  3.  Said  railroad  companies  and  said  city  may 
jointly  or  severalty  take  any  lands  which  they  shall 
deem  necessary  to  property  carry  out  aald  improve- 
meat.  In  the  same  manner  as  Is  now  provided  by 
statute  for  taking  land  for  "railroad  purposes. 

Sec.  5.  The  orders  of  said  oommlasloners  shall  be 
obligatory  upon  all  parties,  and  they  shall  be  suf- 
ficient authority  for  the  auditor  of  said  city  to 
draw  his  order  upon  the  treasurer  of  said  city  for 
the  payment  of  any  sum  required  to  bo  paid  by  said 
city  thereby.  Said  commissioners  are  authorized 
to  apply  to  any  court  of  competent  Jurisdiction, 
whether  of  this  State  or  of  the  United  States,  for 
aid  in  any  matter  appertaining  to  said  work,  and 
to  procure  the  enforcement  and  execution  of  their 
orden;  and  the  courts  of  this  state  and  the  Judges 
2M 


7%e  Superior  Court  i»  advited  that  tkav  U  m 
error  in  the  judgment  eomiplainedef. 
In  this  opimon  tbe  other  Judges  concurred. 


thereof  are  hereby  fully  empowered,  upon  proper 
prooeedingB,  brought  by  or  at  the  instance  of  mM 

commissioners,  or  any  Interested  party,  to  enforce 
by  mandamus  or  otherwise,  the  orders  of  said  com- 
missioners made  under  the  authority  of  Uiis  reso 
lutlon. 

Ueo.  6.  In  case  the  party  by  whom  the  changes 
are  to  be  made  cvwork  done  cuinot  agree  with  the 
owner  of  any  land  or  other  property  required  to  be 
removed  or  taken  under  the  orders  of  sold  commis- 
sioners, the  same,  moludlng  property  already  ap. 
propriated  or  med  for  rnilrond  purposes,  may  be 
removed  or  taken,  and  the  datnagts  assessed  in  the 
same  manner  as  te  now  provided  in  case  of  land 
taken  by  railroad  companies  for  railroad  pur- 
poses. 

Sec.  7.  lu  the  event  that  said  Morgan  O.  Bulkdey 
shall  refuse  or  neglect  to  act,  the  court  of  common 
council  of  Hsid  city  of  Hartford  may  appfrint  some 
person  to  act  in  his  stead ;  and  in  the  event  that 
said  Henry  C.  Robinson  shall  refuse  or  n^lect  to 
act,  said  railroad  companies  may  select  some  per- 
son to  act  In  bis  stead ;  but  a  majority  of  said  com- 
missioners shall  constitute  a  quorum,  and  any 
orders  made  by  a  majority  of  them  shall  be  the 
ordeiB  of  said  board  of  commissioners,  and  binding 
as  such ;  nor  shall  the  failure  of  either  said  Bulke- 
ley,  said  Robinson,  or  their  substitates,  to  act,  in 
any  way  affect  proceedings  under  this  resolution. 

The  Act  of  February  10, 1686  (Special  Acts  of  Vm, 
p.  asi).  1b  given  in  full  In  the  opinion. 
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Mary  BAKER 

PROBATE  COURT  of  Coventry. 

Pub.  Stat.  chap.  85,  §  18.  should  be  cod- 
etrued  as  declarioff  that  letters  testa- 
mentary shall  not  be  ipranted  upon  the 
estate  of  any  person  until  the  death  of 
such  person,  or  the  facts  from  which 
tbe  same  is  presumed,  shall  be  certified 
to  the  town  clerk  of  the  town  where 
the  court  is  held.  The  r^istry,  under 
the  statute,  of  the  death,  u  to  be  made 
in  the  town  of  which  tbe  person  was  an 
inhabitant.  Proof  need  not  be  made  by 
the  undertaker's  certificate.  It  is  sum- 
cient  that  proof  of  the  death,  or  of  the 
facts  from  which  it  is  presumed,  exist 
in  some  authentic  form  in  tbe  hands 
of  tbe  town  clerk^  before  letters  ate 
granted. 

(Kent  Decided  October  18, 1886.) 

APPEAL  from  a  decree  of  the  Coventry  Pro- 
bate Court  admittiog  a  will  to  probate. 
On  motion  to  reverse  decree.    Motion  tits' 

The  facts  are  stated  in  tiie  opinion. 
Mr.  John  J,  Arnold*  for  appellant. 
Mr.  Dexter  B.  Potter,  for  appellee. 

Darfeo.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  from  a  decree  of  the  Court 
■of  Probate  of  the  Town  of  Coventry  admitting 
to  probate  an  instrument  in  writing,  parpon- 
ing  to  be  tbe  will  of  Joseph  Baker,  deceased, 
and  granting  letters  testamentary  to  Stephen 
W.  Thornton,  nominated  as  executor  therein. 
The  appellant  moves  "that  the  decree  of  said 
probate  court  be  reversed,  because  at  tbe  time 
said  decree  was  made  no  certificate  of  the  death 
of  Joseph  Baker  had  been  returned  to  the  town 
clerk  of  the  town  of  Warwick,  where  said  Jo- 
seph Baker  died,  accordinff  to  law."  The  ap- 
pellant bases  his  motion  on  Pub.  Stat.  chap.  85, 
S  13,  which  provides  as  follows,  to  wit:  "No 
letters  of  administration  or  letters  testamentary 
shall  be  granted  by  any  court  of  probate,  upon 
the  estate  of  any  person,  until  the  death  of  such 
person,  or  the  facts  from  which  the  same  is 
presumed,  ^all  be  duly  certified,  as  near  as 
may  be,  to  the  town  clerk,  in  order  that  the 
^me  may  be  duly  registereil  acccuding  to  the 
provisions  of  this  chapter." 

Tbe  facts  are  as  follows: 

Joseph  Baker  resided  in  Coventry  for  twelve 
years.  In  August,  1883,  he  was  put  under 
euardiansbip  on  bisown  application.  In  March, 
1884,  tbe  guardian  ordered  Baker's  nurse  to 
take  him  to  his,  the  nurse's,  house  in  Warwick, 
where  Baker  died  the  following  November. 

A  proper  certificate  of  death  was  procured 
from  the  undertaker  and  filed  with  the  town 
-clerk  of  Coventry  before  the  will  was  offered 
for  probate.  No  certificate  had  then  been  filed 
in  Warwick.  The  appellant  contends  that  the 
certificate  should  have  been  filed  in  Warwick, 
where  Baker  died,  and  Uiat  the  filing  of  it  in 
Coventry  was  of  no  avaiL  In  suppurt  of  this 
a.  I. 


he  cites  Pub.  Stat  chap.  85,  g  8,  which  pro- 
vides that  no  undertaker  .shall  conduct  a  fune- 
ral unless  be  shall  first  obtain  the  physician's 
certificate  required  (chap.  85,  g  6). — if  a  physi- 
cian was  in  attendance  on  the  deceased. — and 
shall  return  it,  "together  with  his  own  certifi- 
cate of  the  information  required  by  ^  6  to  the 
towii  clerk  of  the  town  where  the  death  took 
place."  We  do  not  think  the  motion  as  made 
could  be  granted  in  imy  event. 

Section  18  docs  not  provide  that  no  will  shall 
be  admitted  to  probate  until  the  death  of  the 
testator  baa  been  duly  certified  to  the  town 
clerk,  but  only  that  until  then  no  letters  of  ad- 
ministration or  letters  testamentary  sfa^l  be 
granted  upon  his  estate.  The  most  that  we 
could  do  under  the  motion — conceding  the  ap- 
pellant's view  to  be  correct — would  be  to  reverse 
so  much  of  the  decree  as  purports  to  grant  let- 
ters testamentary.  We  think,  however,  that 
the  appellant's  view  is  erroneous.  The  obvious 
construction  of  §  13  is  that  no  "letters"  shall 
be  granted  natU  tbe  death  shall  be  certified  to 
the  town  clerk  of  the  town  where  the  court  is 
held. 

This  construction  is  confirmed  by  what  the 
section  declares  to  be  the  purpose;  namely, "in 
order  that  the  same,"  i.  e.,  the  death,  "may  be 
duly  registered  according  to  tbe  provisions  of 
this  fdiapter."  Now  g  1  provides  that  "the 
town  clerks  of  the  several  towns  •  •  •  shall 
obtain,  chrcnolo^cally  record,  and  Index, 
as  required  by  the  forms  prescribed  by  ^  1 
of  this  chapter,  all  information  concerning 
births,  marriages,  and  deaths,  occurring  among 
the  inhabitants  of  their  respective  towns,"  etc. 
This  shows  that  the  death  is  to  be  registered 
where  the  deceased  wasan  inhabitant,  not  where 
the  death  occurred,  unless  the  death  occurred  in 
the  town  where  the  deceased  wan  an  inhabitant; 
and  it  is  the  court  of  probate  of  the  town  where 
the  deceased  was  an  inhabitant  which  has  ju- 
risdiction to  grant  letters  of  administration  or 
letters  testamentary  on  his  estate.  There  is  no 
provision  for  registering  the  death  in  tbe  town 
where  it  occurr^,  unless  the  death  occurred  In 
the  town  where  the  deceased  was  an  inhabit- 
ant. The  appellant  lays  stress  on  the  words 
"duly  certlfi«i"  contained  in  13.  Tbe  words 
do  not  necessarily  import  that  tbe  death  or  the 
facts  from  whicfi  it  shall  be  presumed  shall  be 
proved  by  the  undertaker's  certificate,  but  only 
that  proof  thereof  sball  exist  in  some  authentic 
form  in  tbe  hands  of  the  town  clerk  before 
"letters"  are  granted.  It  will  be  observed  that 
§  1  makes  it  the  duty  of  the  town  clerk  to  ob- 
tain all  such  information.  We  do  not  think 
the  requirement  of  ^  13  is  to  be  construed  with 
any  unnecessary  strictness,  for,  construing  it  as 
liberally  as  we  properly  can,  it  is  not  unlikely 
to  be  the  occasion  of  serious  embarrassments. 
There  is  no'prctensc  that  the  information  which 
the  clerk  bad  when  the  letters  testamentary  were 
granted  was  either  incorrect  or  Insufllcient. 

Motion  diamined. 


Joshua  THOMPSON 

V. 

Patrick  ROACH. 

1.  In  an  aeiion  on  a  Judgment  rendered 
for  neceasarieo*  the  cause  of  action  la 
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for  neeeBBariea  wltbln  Pnb.  Stat.  chap. 
209,  g  4,  d.  12;  and  the  plaintiff  in 
sncb  action  baa  tbe  rlBrht  to  attach  the 
judf^ment  debtor^s  wages  to  their  full 
amount. 

2.  Evidence  is  admissible  to  show  that  tbe 
judgment  was  for  necessaries. 

(WaeblngtOD  Doctded  November  27, 1886.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  debt  on  a  judgment.    Tbe  facts 
are  fully  stated  in  tbe  opinion, 

Mesart.  Crafts  A  Tillinghast,  for  de- 
fendant: 

The  defendant  claims  an  exemption  of  $10 
under  Pub.  Stat.  chap.  209,  g  12. 

There  ia  oo  proof  that  the  defendant  was  a 
nonresident.  The  declaration  alleging  his  res- 
idence is  not  proof  of  tbe  residence.  More- 
over tbe  statute,  chap.  209,  ^  4,  makes  certain 
exce^itions  from  altacbment,  including  the  ex- 
emption in  12,  OD  any  warrant  of  distress,  or 
any  writ  original,  mesne,  or  judicial  without  ref- 
erence to  residence  or  nonresidence. 

There  is  no  double  exemption,  as  only  one 
suit  is  brought.  If  the  smt  was  brought  in 
Connecticut,  tbe  defendant  has  certam  ex- 
emptions; if  in  Rhode  Island,  certain  other 
exemptions, — hiit  only  one  exemption  in  a  suit. 

"  Except  when  tbe  cause  of  action  is  for 
necessaries"  is  the  rending  of  tbe  statute. 

Young  v.  Grau,  14  R.  I,  840,  relied  upon  by 
the  plaintiff,  is  not  applicable  in  construing  the 
above  statute.  ' '  Debt  created  by  fraud"  is  cer- 
tainly broad  enough  to  cover  a  debt  reduced  to 
judgment,  and  any  other  construction  would  be 
narrow.  "Debt'  may  be  construed  to  mean  a ' 
judgment,  but  "  cause  of  action"  has  a  certHin 
well-settled  meaning  clearly  defined  in  refer- 
ring to  writs  and  actions.  It  means  the  cause 
of  action  stated  in  the  derJaration. 

1  Chilly,  PI.  240-253. 

"  The  mer^r  of  a  debt  in  a  jud^ent  merges 
all  the  peculiar  qualities"  and  incidents. 

7  Wait,  Act.  &  Def.  333;  Teniple  v.  Seott,  3 
Minn.  419. 

The  matter  decided  in  Toung  v.  Orau,  14 
R  I.  840,  is  tbe  very  essence  of  tbe  case.  The 
question  of  exemption  is  but  an  inddent  to  the 
cause  of  action. 

Can  the  plaintiff  keep  on  suing  in  his  suc- 
cessive judgments,  and  in  each  suit  going  back 
to  tbe  first  and  original  cause  of  action,  and  re- 
opening the  judgment  to  show  that  it  was  ob- 
tained for  necessaries?  Does  '  'cause  of  action" 
mean  what  it  has  always  meant,  or  is  the 
statute  wording  to  be  distorted  ? 

Messrs.  Thomas  H.  Peabody  and 
Charles  Perrin,  for  plaintiff: 

Tbe  statute  exempta  the  salary  or  wages  due 
or  payable  to  any  debtor,  not  exceeding  the  sum 
of  $10.  except  when  the  cause  of  action  is  for 
necessaries  furnished  the  defendant. 

Pub.  Stat.  chap.  209,  §  12. 

The  question  raised  in  this  case  ia  the  same 
iu  effect  as  the  one  considered  in  Young  v.  Orau, 
14  R.  I.  840.  Tbe  only  difference  is,  that  in 
Yovtigv.  Orau  the  court  allowed  the  plaintiff 
to  show  that  tbe  debt  was  originally  created  by 
"  fraud,"  in  order  to  avoid  Ine  effect  of  a  dis- 
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charge  In  bankruptcy,  while  In  the  case  at  bar 

the  plaintiff  seeks  to  show  that  the  cause  of  ac- 
tion was  originally  "  for  necessaries  fumidied 
the  defendant,"  in  order  to  avoid  the  exemption 
under  the  statute. 

It  is  true  that  the  operation  of  Pub.  Stat, 
chap.  209,  g  12,  is  not  by  its  express  trams 
limited  to  this  State,  and  to  residents  thereof: 
but  the  limitation  is  implied,  as  a  matter  of 
course. 

Anthony  v.  CameU,  Index  X.  p.  2,  8.  C.  Dec. 
Tbe  defendant  was  and  is  a  resident  of  the 
State  of  Connecticut.  He  cannot,  therefore, 
claim  the  benefit  of  the  exemption  laws  of 
Rhode  Island.  The  defendant,  as  a  resident  of 
Connecticut,  enjoys  privileges  and  exemptiooa 
of  property  not  possessed  ny  our  people;  and 
it  would  be  discriminating  against  our  own 
citizens  to  allow  bim  the  immunities  of  both 
States.  "States  are  not  accustomed  to  give 
exemptions  from  the  laws  for  the  collection 
of  debts  for  the  benefit  of  persona  resident  in 
other  jurisdictions.  If  exemption  privilegea 
are  not  necessarily  local,  they  certaiwy  are  in 
their  reasons.  They  are  conferred  on  grounds 
of  state  policy,  to  add  lo  the  comfort  and  en- 
courage tbe  industry  of  the  people;  and  every 
State  will  make  such  regulations  on  the  sub- 
i  ject  as  its  own  people  snail  deem  'n-isest  and 
best." 

Cvrtia  V.  McIIugh,  14  Reporter,  19;  Boutin  v. 
Edwards,  21  Ahi.  261;  Bnow  v.  2>t».  6  W.  X. 
C.8S0;  61How.Pr.47;  26Pa.3.M;  4Ala.S54. 

Per  Curiam: 

Pub.  Stat.  chap.  209,  g  4,  cl.  12,  exempts 
from  atlflcbment  "  the  salary  or  wages  due  or 
payable  to  any  debtor,  notexceedingthesumof 
$10,  except  when  the  cause  of  action  is  for 
necessaries  furnished  the  defendant." 

The  plaintiff  formerly  recovered  a  judgment 
against  tbe  defendant  in  an  action  of  assumpslt- 
for  necessaries  furnished  to  bim.  This  action 
is  debt  upon  that  judgment,  and  the  writ  wa» 
served  in  pBxt  by  gamLabment  of  $13.86,  wages- 
due  tbe  defendant.  The  court  below  charpsi 
the  garnishee  to  thefuU  amountdisclosed.  The 
defendant  excepted,  and  now  contends  that  the 
court  erred  in  so  charging,  because  the  cause- 
of  action  was  tbe  judgment,  and  not  necessaries- 
furnished.  We  think  there  was  no  error. 
Strictly  speaking,  the  cause  of  action  In  the  first 
suit  was  the  promise  of  the  defendant,  express 
or  implied,  to  pay  the  amount  due  for  neces- 
saries, and  in  the  second  suit  tbe  judgment 
against  the  defendant  for  tbe  amount  due  for 
necessaries.  We  cannot  see  why  the  cause  of 
action  is  not  as  much  fur  necessaries  furnished 
in  the  second  suit  as  iu  the  first.  Tbe  meaning 
of  the  statute  is  that  any  person  who  has  fur- 
nished another  with  necessaries  shall  have  tbe 
right  lo  attach  the  latter's  wages  to  their  full 
amount.  We  cannot  .see  any  reason  why  we 
should  not  give  effect  to  this  moaning  when  the 
action  is  on  a  judgment,  as  well  as  when  it  ia 
on  the  original  promise. 

The  evidence  to  show  that  the  judgment  was. 
for  necessaries  is  admissible  under  Pub.  Laws, 

1  chap.  483.  g  2. 

1    Exertions  overrvled. 
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Alexander  MABTIN 
f>. 

HuTison  B.  MASON. 

1.  Where  two  lots  of  logs  of  tbe  same 
kind,  quality,  and  value,  and  havioEt 
the  same  mark,  though  owned  by  dif- 
ferent parties,  beeoiue  intemuxed, 
'Without  the  fault  of  either  party,  before 
arriving  at  the  mill  at  which  both  lots 
■were  to  be  sawed  by  one  of  the  parties, 
each  owner  will  be  entitled  to  his  pro- 
portional part  of  the  whole  lumber 
manufactured  from  the  loss. 

2.  In  such  a  case,  if  the  party  sawing  the 
logs  converts  to  his  own  use  more  than 
bis  proportional  part,  he  will  be  liable 
to  the  other  in  trover,  without  a  spe- 
cial demand,  for  the  excess  bo  converted. 

(Baaoock — Decdded  Deoembw  7,  USB.) 

ON  exceptions  by  the  plaintiff.  Suatained. 
This  IS  an  action  of  trover  brought  to  re- 
cover the  value  of  a  quantity  of  logs  claimed 
by  the  plaintiff  to  have  been  converted  by  the 
itefendant. 

1.  Upon  the  matter  of  tbe  similarity  of  the 
marks  and  the  respective  right  of  tbe  parties, 
the  presiding  justice  instructed  tbe  jury  as  fol- 
lows: "  V\e  tind  these  two  gentlemen  each 
with  an  interest  in  a  body  of  logs  of  the  same 
mark.  As  soon  as  th^  ascertain  this  fact  it  is 
the  duty  of  each,  in  justice  to  the  other  and 
everjjrbody,  to  take  extra  measures  for  tbe  care 
of  his  own  logs,  and  to  avoid  trespassing  upon 
the  rights  of  tbe  other;  and  they  are  bound,  if 
they  cannot  make  mutual  arrangements  to  dis- 
tinguish their  logs,  to  keep  them  apart,  so  that 
tbey  will  not  become  mixcxl.  Now,  iu  this  case, 
I  will  f^ve  you  this  rule:  If,  as  soon  as  this 
nmilarit^  oi^ marks  was  ascertained  by  the  two 
parties,  it  appears  to  you  that  Mr.  Martin  un- 
dertook by  arrangement,  or  that  he  undertook 
and  gave  notice  accordingly,  and  that  it  was 
understood  by  the  other  side  that  he  undertook 
to  change  the  mark  upon  his  logs,  and  he  gave  j 
the  other  side  to  understand  that  he  was  going 
so  to  do  and  would  so  do,  and  in  pursuance  of 
that  arrangement  between  tbe  two  be  UDdertook 
to  do  it,  then  he  thereby  gave  tbe  other  party 
to  suppose  that  all  his  logs  would  he  so 
cfaan^^;  and,  if  he  allowed  any  of  bis  logs  to 
remam  without  tbe  change  and  allowed  them  to 
run,  without  any  care  on  his  part,  into  tbe  river, 
and  if  without  any  care  ou  bis  part  or  any 
oversight  on  lus  part  they  escaped,  and  without 
any  fault  of  Mason's  or  any  design  on  his  part, 
got  mixed  with  Mason's  logs,  Mr.  Mason  was 
not  obliged  at  his  peril  to  separate  these  logs 
from  his  own,  but  he  might  assume  that  they 
were  his  logs,  and  Mr.  A^rtin  could  not  after- 
wards sue  him  for  tbe  value  of  them,  at  least 
until  be.  Martin,  had  made  a  demand  upon 
him  for  the  lo^." 

2.  The  presiding  justice  further  instructed 
the  jury  as  follows:  "  So  it  is  simplv  this:  If 
you  should  find  that  Martin,  after  talking  with 
Mason  as  to  what  should  be  done,  and  U  was 
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finally  understood,  cither  by  language  or 
words,  in  any  way,  that  this  difBculty  was  lo  be 
settled  and  this  embarrassment  got  rid  of  by 
Martin  changing  the  mark  upon  liis  logs,  and 
be  undertook  to  do  it,  and  Mr.  Mason  so  under- 
stood it,  and  Mr.  Martin  did  change  part  of 
them,  and  he  left  part  unchanged  to  run  in  the 
river  loose, without  any  care  on  bispart  to  keep 
them  separate  from  Mason's,  and  tbey  got 
mixed  with  Mason's  logs  without  bis  fault,  he 
would  have  a  right  to  regard,  them  as  his  logs, 
at  least  till  demand  was  made;  and  no  proof  of 
any  demand  being  made  in  this  case.  Mason 
would  not  be  liable  in  this  case,  whatever  he- 
might  be  under  other  and  different  state  of 
affairs,  for  using  those  logs  as  bis  own. 

3.  The  presiding  justice  further  instructed 
the  jury  as  follows: '  I  instruct  you  that  tbe 
fact  that  these  logs  came  into  Mason's  boom  ia 
not  proof  enough,  because  they  may  be  there 
now  for  that  matter.  It  is  not  enough  that  they 
went  into  his  mill,  or  that  they  were  sawed  by 
him,  but  to  make  out  tbe  conversion  it  must- 
appear  that  after  they  were  sawed  Mason  ap- 
propriated the  lumber  to  his  own  use  by  selling 
It,  hauling  it  away  for  himself,  or  putting  it 
upon  his  ovra  pile,  thereby  Indicating  that  be 
took  it  for  hlmseU." 
Mee»rs.  Wiswell  As  Kins,  for  plaintiff: 
In  Chvffh  V.  Whita>mb,  lOS  Mass.  482,  it  ap- 
peared that  certain  goods  were  delivered  direct- 
ly to  the  defendant  by  tbe  plaintiff,  and  not  by 
or  through  the  alleged  agent,  Clark.  The  lan- 
guage of  the  presiding  judge  was:  "  If  Clark 
bad  authority  to  sell,  but  not  to  barter,  and 
delivered  these  goods  on  barter,  the  plaintiff's- 
remedy  is  on  an  action  in  another  form,  and 
not  in  this,"  The  exception  was  sustained  on 
the  ground  that  the  instniction  was  not  prop- 
erly adapted  to  the  facts  in  the  case;  the  court 
saying  that  "there  was  no  evideore  that  the- 
goods  were  delivered  by  the  agent  Clark." 

Even  in  a  case  of  fraudulent  mixture,  our 
own  court  has  said  by  Shepley,  Ch.  J.,  SO  Me. 
242,  "  that  there  is  no  forfeiture  in  case  of  a 
fraudulent  intermixture  when  the  goods  are  of 
equal  value."  "  This,"  be  says,"  is  a  just  rule 
and  is  fully  sustained  by  authority." 

In  2  Parsons  on  Contracts,  p.  137,  it  is  stated 
tbat  "  the  party  thus  mingling  bis  goods  with 
j  those  of  another  docs  not  lose  them  if  he  does 
this  throtigh  negUgence  only  and  without  til- 
design." 

See  also  2  Kent,  Com.  865  and  note;  Msfad- 
tinc  V.  Stocfctcdl,  30  Me.  237;  Ryd^r  v.  HatAa- 
leav,  21  Pick.  208;  54  Am.  Dec.  596,  note. 

A  demand  and  refusal  are  evidence  of  con- 
version. Actual  conversion  may  be  proved. 
If  so,  no  demand  need  be  proved.  This  is  well 
settled  in  this  State. 
See  12  Me.  343;  49  Me.  383;  51  Me.  160. 
It  is  also  a  well-settled  principle  of  law  that 
when  one  tenant  in  common  has  sold  tbe  prop* 
erty  or  used  it  himself,  that  amounts  to  a  con- 
version, or,  at  least,  it  may,  and  when  such  is 
the  case  no  demand  is  necessary. 

See  42  N.  Y.  649;  92  IU.  218;  8Cal.  68;  32 
Me.  572;  31  Pick.  559;  7arav,158. 
J/r.  John  B.  Redman,  for  defendant. 

Danfi»rth,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  first  and  second  Instructions 
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«xcepted  to  are  in  substance  the  same.  They 
were  given  upon  a  supposed  state  of  facts 
which,  if  found  by  the  jury  as  supposed,  would 
leave  them  no  option  but  to  return  a  verdict 
for  the  defendant,  as  they  did.  The  language 
used,  80  far  as  it  relates  to  the  facts,  may  be 
flusceptible  of  different  interpretations  when 
taken  by  itsctf.  We  must  tbtrefore  ascertain 
its  mL'aniDg  by  applying  it,  as  the  jury  must 
have  done,  to  the  evidence  and  admitted  facts 
as  shown  by  the  case. 

The  case  shows  that  during  the  same  vrinter 
the  two  parties  were  separately  engaged  iu  cut- 
ting logs  upon  Union  River.  The  Togs  cut  were 
in  all  respects,  including  the  value,  similar.and 
each  party  used  the  same  mark,  being  ignorant 
of  the  use  of  it  by  the  other.  When  this  fact 
became  kuown.  Mason  (the defendant) requested 
the  plaintiff  to  put  an  additional  mark  upon  his 
logs,  which  he  refused  to  do.  He  did,  how- 
ever, subsequently  attempt  to  make  the  change 
and  succeeded  in  part,  but  before  completing 
the  work  the  logs  escaped  from  the  boom,  and 
ran  down  the  nver  without  any  fault  on  his 
part.  Of  this  attempt  on  the  part  of  the  plain- 
tiff the  defendant  had  knowledge. 

The  logs  of  the  two  parties  ran  down  the 
river  the  same  season.  Subsequently  the  plain- 
tiff's logs  were  sawed,  under  a  contract  by  the 
thousand,  at  a  mill  owned  by  the  defendant 
and  one  Cushman.  The  dciendaot  testified 
that  he  presumed  that  all  tbc  logs  which  came 
to  the  mill  with  the  uochaagea  mark  "were 
sawed  for  him,  and  that  he  received,  shipped, 
and  sold  the  lumber."  The  plaintiff  claimed 
that,  either  by  accident  or  design,  a  large  por- 
tion of  his  lumber  bad  not  been  account«d  for, 
and  for  this  portion  he  claims  to  recover  in  this 
action. 

To  these  facts  must  the  instruction  be  ap- 
plied, by  thom  must  their  accuracy  be  tested. 
With  these  facts  before  them  the  jury  must  so 
have  understood  aod  acted  upon  the  instnic- 
tions  given.  Nor  does  it  require  any  great 
atraining  of  the  htnguage  used  by  the  court  to 
so  understand  them.  There  was  an  attempt  on 
the  part  of  the  plaintiff,  after  talking  with  the 
defendant, —  partially  successful,  —  to  put  an 
additional  mark  upon  his  logs,  and  tbe  oefeod- 
ant  might  have  inferred  that  the  "  difficulty 
was  to  be  settled  in  that  way."  But  tbc  case 
not  only  fails  to  show  any  contract,  or  even 
promise,  to  make  the  change,  but  distinctly 
negatives  any  such  supposition.  Nor  does  it 
appear  that  any  reto'esentatioDS  were  at  any 
time  made  to  defendant  that  the  change  In  the 
mark  had  actually  been  made,  so  as  to  raise 
any  question  of  estoppel.  The  plaintiff  did  leave 
"part  of  his  logs,  with  the  mark  unchanged, 
to  run  loose  in  the  river  without  any  care  on 
his  part  to  keep  them  separate  from  Mason's." 
But  that  want  -of  care  was  under  sucii  drcum< 
stances  as  to  show  no  fault  on  his  part,  and  the 
case  so  finds.  So  far  it  app«irs  affirmatively 
that  the  plaintiff  was  not  in  fault  for  any  mix- 
ture of  the  logs,  if  an^  took  place  before  their 
arrival  at  the  mill,  ^lordoes  it  appear  that  up 
to  that  time  any  fault  rests  upon  the  defendant. 
Under  the  circumstances  attending  the  cutting 
and  running  these  logs  the  same  rights  and  ob- 
Ueatlous  would  rest  upon  each  patty;  and  from 
the  facts  in  the  case,  if  tbe  mature  occurred 
before  their  arrival  at  the  mill,  neither  party 
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would  forfeit  any  right  to  the  logs  to  the  other, 
but  each  might  claim  and  would  be  entitled  to 
his  specific  quantity  of  the  lumber,  though  he 
might  not  be  able  to  identify  bis  specific  logs. 
Hence  the  iustruction  that  under  the  given 
facta  tbe  defendant  "  would  have  a  rigbt  to  re- 
gard the  logs  as  his,"  even  without  a  demand, 
must  be  deemed  erroneous.  Loomis  v.  Gretn, 
7  Me.  886;  Heateltine  v.  Stoekieell,  30  Me.  287; 
BpdiT  V.  Hathairay,  21  Pick.  398;  Tlte  Idaho,  98 
U.  8.  585  (Bk.  2a.  L.  ed.  978);  2  Kent,  Com. 
I2th  etl.  364. 

True,  the  instruction  docs  not  necessarily  im- 
ply that  the  plaintiff  under  the  given  facts  bad 
forfeited  all  title  to  his  log^;  but  it  mtut  mean 
all  that  is  said  in  the  first  instruction,  that  the 
defendant  would  not  he  obliged  at  his  peril 
to  separate  these  logs  from  his  own,  but  be 
mi^bt  assume  that  tbcy  were  his  logs,  at  least 
until  demand  was  made;  but  if  he  could  assume 
that  they  were  his  until  demand,  be  could  make 
any  conversion  of  them  without  liabili^. 

And  in  the  second  instruction  tbe  jury  are 
told  that  in  this  case  the  defendant  would  not  be 
liable  in  tbeabsence  of  any  proof  ofa  demand. 
But  if  the  plaintiff  had  not  forfeited  his  title  to 
his  logs,  it  is  clear  from  tbe  authorities  cited, 
es[>ecialiy  Ryder  v.  Hathaway,  that  in  such  case 
any  use  of  the  property  inconsistent  with  tbe 
owner's  title  wul  prove  a  conversion  without 
a  demand  and  refusal. 

In  this  case  tbe  defendant  admits  that  all  the 
logs  which  came  into  his  mill  without  tbe  ad- 
ditional mark  "  were  snwed  tor.  and  received, 
shipped,  and  sold  by  him."  If  this  included 
any  of  the  plaintiff's  logs,  it  would  certainly 
be  a  sufikicnt  conversion  to  enable  the  plaintin 
to  recover  for  so  much  of  bis  lumber  of  theun- 
cbaoged  mark  as  he  can  prove  went  into  the 
mill  and  bos  not  been  accounted  for. 

The  third  instruction,  though  unobjectiona- 
ble in  itself,  does  not  purport  to  supersede  or 
ip  any  way  modify  the  second.  It  does  not 
appear  whether  it  was  given  as  applicable  to 
the  same  or  a  different  state  of  facts;  nor  were 
the  first  and  second  withdrawn.  They  must 
therefore  stand  as  tbcy  are,  and,  thus  standing, 
must  be  deemed  erroneous. 

The  case  seems  to  assume,  rather  than  to 
show,  any  confusion  of  these  two  lots  of  logs, 
and,  if  such  mixture  did  occur,  leaves  it  unwr- 
taio  whether  before  or  after  iheir  arrival  at 
the  mill;  if  after,  an  additional  obligation 
would  devolve  upon  tbe  defendant  by  virtue  of 
his  contract  for  the  aawinc;.  If  not  already 
mixed  before  the  arrival,  it  would  be  his  duty 
to  keep  them  separate,  and  if  he  did  not  suc- 
ceed, be  might  not  perhaps  forfeit  his  Iocs,  but 
it  might  to  some  extent  change  the  burden  of 
proof  or  the  amount  required  to  prove  a  con- 
version. 

ExeepHont  austained. 

Peters,  Ch.  /..Walton,  Emer7.FoetM>. 
and  Haskell,  JJ.,  concurred. 


Charies  L.  HILBORN 
p. 

J.  A.  BUCKNAM  et  al. 

It  does  not  oonstftnte  dorea*  for  om  who 
believes  that  he  has  been  wronged  to 
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threaten  the  wrongdoer  with  a  eivil 
suit;  and  if  the  wrong  includes  a  viola- 
tion of  the  criminal  law,  it  is  not  duress 
to  threaten  him  with  a  erimiiubl  prose- 
eatton. 

(Androsco^n  Decided  December  9, 1686.) 

ON  tbe  defendants'  motion  to  set  aside  the  ver- 
dict. Granted. 
Mean.  J.  N.  Libby  and  J.  P.  Swa«ey. 
for  defendants. 

Menn.  Dana  ft  Eaty*  and  Sava>|^  A 
OakeSi  for  plaiotiff: 

Actual  Tiolence  is  not  necessary  to  coDStitute 
<luress,  because  consent  is  the  very  essence  of 
a  contract;  and  if  Uiere  be  compulsion,  there  is 
no  actual  consent;  and  moral  compulsion,  such 
as  that  produced  by  threats  to  take  life  or  to 
inflict  great  bodily  harm,  as  well  as  that  pro- 
duced ^^imprisonmeDt.  is  everywhere  regard- 
ed as  sufficient,  in  law,  to  destroy  free  agency, 
without  which  there  can  be  no  contract,  t>e- 
caiise  there  is  no  consent. 

Broim  v.  Pierce,  7  WaU.  815  (74  U.  S.  bk. 
19.  L.  ed.  137);  U.  S.  v.  Htickabee,  16  Wall. 
431  (83  U.  8.  bk.  21,  L.  ed.  464);  26  Am.  Dec. 
374,  note ;  Fosliay  v.  Ferguson,  5  Hill  (N.  Y.), 
156;  13  Wall.  150  (79  U.  &.  bk.  20.  L.  ed.  262.'. 

Duress  means  that  degree  of  constraint  or 
danger,  either  actually  inflicted,  threatened,  or 
impending,  which  is  suiScient  in  severity  or  in 
apprehension  to  overcome  the  mind  and  will  of 
a  person  of  ordinary  lirmoess. 

hrown  V.  Pierce;  U.  S.  v.  JIuckabee,  ftipra; 
26  Am.  Dec.  375.  note;  Fellovs  v.  School  Dial. 
39  Me.  559;  12  Wall:  150,  tupra. 

A  threat  of  criminal  prosecution,  used  to  com- 
I>el  the  giving  of  a  promissory  note,  may  con- 
stitute duress,  although  the  amount  for  which 
the  note  is  given  is  actually  due  to  the  payee 
from  tbe  maker. 
106  Mass.  291. 

Where  there  is  an  arrest  for  improper  pur- 
poses and  without  just  cause  (Fom  v.  Uildretk, 
10  Allen,  76;  QvUUaume  Y.Bowe,  94  N.  Y.  268); 
or  fora  just  cause  under  lawful  authority,  but 
for  an  improper  purpose  (Saekett  v.  Stng,  G 
Allen,  58;  106  Mass.  295),  it  is  duress  of  im- 
prisonment. 

And  if  the  prisoner  pays  money  to  procure 
his  release,  he  may  undoubtedly  recover  it  back 
as  having  been  involuntarily  paid. 

1  Para.  Cont.  892,  note ;  6  Alass.  511  ;  3  N. 
H.  508  ;  8  N.  H.  3S6 ;  45  Am.  Dec.  159.  note  ; 
7  Wall.  215  (74  U.  S.  bk.  19,  L.  ed.  187);  26 
Barb.  122;  6  Allen.  58;  10  Me.  SSI;  106  Mass. 
295;  21  Conn.  424. 

To  use  criminal  process  to  enforce  the  pay- 
ment of  a  civil  claim  is  evidence  of  an  improper 
purpose. 

100  Mass.  295;  6  Allen.  58;  18  Me.  146.  See 
10  Me.  881. 

The  imprisonment  must  have  been  originally 
unlawful,  or  must  have  become  so  by  abuse  of 
the  process,  so  as  to  make  it  the  instrument  of 
fraud  or  oppression. 

4o  Am.  Dec.  158,  note  ;  6  Allen,  68;  10  Al- 
len, 76;  61  Me.  227  ;  69  Mc.  376. 

Even  if  there  is  no  actual  imprisonment,  but 
the  money  is  paid  to  prevent  a  threatened  im- 
prisonment by  one  having  apparent  or  supposed 
autbori^  to  make  his  threats  good,  the  pay- 
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ment  can  be  recovered  back,  for  the  law  will 
not  require  the  party  to  resist  payment  until  he 
ia  actually  deprived  of  his  liberty. 

61  Me.  227  ;  28  Vt.  370  ;  45  Am.  Dec.  159, 
note;  181  Mass.  51. 

The  payment  must  not  have  been  dmply  an 
unwilling  one,  but  a  compulsory  one,  and  the 
compulsion  must  have  been  illegal,  unjust,  and 
oppressive. 
45  Am.  Dec.  153,  note;  7  Me.  188. 
Even  contracts  procured  by  threats  of  battery 
to  the  person,  or  the  destruction  of  properly, 
may  be  avoided  on  tbe  ground  of  duress,  t)e- 
cause  in  such  case  there  is  nothing  but  the  form 
of  a  contract  without  the  substance. 

7  WaU.  215  (74  U.  S.  bk.  19,  L.  ed.  187);  16 
Wall.  481  (88  U.  S.  bk.  21,  L.  cd.  464);  5  HUl, 
158. 

There  must  be  some  actual  or  threatened  ex- 
ercise of  power  possessed,  or  supposed  to  be 
possessed,  by  the  party  exacting  or  receiving 
the  payment,  over  the  person  or  propwrty  of  the 
party  making  the  paym^t,  from  which  tbe  lat- 
ter lias  no  otiber  means  of  Immediate  relief  than 
by  advancing  the  money. 

45  Am.  Dec.  156,  note;  95  U.S.  210(Bk.a4, 
L.  ed.  409):  2  Dill.  Mun.  Corp.  §  943. 

It  suffices  if  the  payment  is  caused  on  the 
one  part  by  an  illegal  demand,  and  made  on  the 
other  part  reluctantly  and  in  consequence  of 
that  illegality,  and  without  being  able  to  regain 
pc^session  of  hia  property  except  by  submit- 
ting to  this  payment. 

10  How.  242  (51  U.  8.  bk.  18,  L.  ed.  405);  45 
Am.  Dec.  156,  note. 

Acts  of  menace  constitute  a  threat  as  much 
as  if  they  were  embodied  in  words. 

An  action  for  money  had  and  received  lies 
for  money  got  through  imposiUon,  extortion, 
or  tmdue  advantage  taken  of  the  {wrty's  situa- 
tion. 
7  Me.  ISa 

Walton*  J.,  delivered  tbe  opinion  cKf  tbe 

court: 

Tbe  plaintiff  claims  that  the  defendants  ob- 
tained |1,075  from  faim  by  duress;  and  he  has 
recovered  a  verdict  for  that  amount  with  in- 
terest. 

Tbe  only  question  we  find  it  necessary  to 
consider  is  whether  this  verdict  is  not  so  clearly 
against  the  weight  of  evidence  as  to  make  it 
the  duty  of  tbe  court  to  set  it  aside  and  grant 
a  new  trial. 

We  think  it  ia.  In  the  opinion  of  tbe  court' 
the  evidence  falls  very  far  ^ort  of  establishing 
duress. 

The  case  shows  that  the  defendants  had  lost 
large  quantities  of  meal  from  their  mill,  and 
that,  with  the  aid  of  a  detective,  they  had  ob- 
tained sucb  proof  as  satisHed  them  that  the 
plaintiff,  in  allusion  with  the  miller,  had  taken 
much  if  not  the  whole  of  ft.  The  plaintiff  did 
not  deny  that  he  had  taken  a  portion  of  the 
missing  meal,  but  denied  that  he  had  taken  so 
large  a  quantity  as  the  defendants  claimed  to 
have  lost.  The  defendants  claimed  that  bv  a 
comparison  of  the  amount  of  com  delivered  at 
the  mill  with  the  amount  of  meal  returned  to 
them,  after  making  a  proper  allowance  for 
shrinkage  In  grinding,  it  appeared  that  in  three 
years  and  a  buf  they  had  lost  not  less  than  twen- 
ty-three hundred  bushels ;  and  tbey  estimated 
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their  pecuniaiy  loss,  iocluding  the  expenses  of 
the  inTestigation,  at  $3,000.  After  a  negotia- 
tion which  lasted  the  greater  part  of  two  days, 
the  defendants  finally  consented  to  make  a  dis- 
count of  $500,  and  to  take  security  from  the 
miller  for  $425,  leaving  $1,075  for  the  plaintiff 
to  pay.  To  this  the  plaintiff  assented,  and  the 
matter  was  so  compromised  and  settled. 

The  plainUff  now  claims  that  this  aettlement 
was  obtained  by  duress,  and  that  be  is  entitled 
to  recover  back  the  money  paid  by  bim  on  that 
ground.  In  the  opinion  of  tbe  court,  as  al- 
ready stated,  the  evidence  falls  very  far  sliort 
of  establishing  duress.  The  plaintiff  was  at  no 
time  arrested.  He  was  not  in  express  terms 
threatened  with  arrest.  It  may  be  true,  as 
contended  by  his  counsel,  that  ne  was  made 
to  believe  that  he  would  be  arrested  if  he  did 
not  settle;  but  no  direct  threats  of  arrest  were 
made.  But  suppose  such  threats  had  been 
made;  suppose  that,  instead  of  leaving  it  to  in- 
ference, he  had  been  told  in  so  many  words 
that  if  he  did  not  settle  he  would  be  prosecuted 
both  civilly  and  criminally, — still  such  threats, 
under  the  circumstances  disclosed  in  this  case, 
would  not  constitute  duress.  It  is  not  duress 
for  one  who  believes  that  he  has  been  wronged 
to  threaten  the  wron/rdoer  with  a  civil  suit. 
And  if  the  wrong  includes  a  violation  of  the 
criminal  law,  it  is  not  duress  to  threaten  him 
with  a  criminal  prosectition.  It  is  not  to  be 
supposed  that  a  man  smarting  under  the  sense 
of  wrong  and  injury,  such  as  the  defendants  in 
this  case  bad  suffered,  will  not  use  some  such 
threats.  It  is  not  in  human  nature  to  exercise 
such  restraint.  It  is  unreasonable  to  expect  it, 
and  the  law  does  not  require  it.  The  law  re- 
gards it  as  the  duty  of  everj'  one  who  knows  of 
the  commlsfiion  of  a  crime  to  take  measures  to 
have  the  offender  brought  to  justice ;  and  it 
does  not  involve  itself  in  the  absurdity  of  mak- 
ing it  unlawful  for  one  to  express  to  the  offend- 
er aD.intention  of  doing  what  the  law  makes  it 
bis  duty  to  do.  There  can  be  no  doubt  thai 
the  defendants  believed,  and  had  reason  to  be- 
lieve, that  they  were  sufferers  by  the  plaintiff's 
wrong.  By  collusion  with  their  miller  he  bad 
taken  their  com  or  meal  without  their  know- 
ledge or  consent,  and  had  not  accounted  to 
them  for  it.  He  knew  better  than  they  how 
mucb  he  had  taken.  He  consented  to  pay 
them  $1,075;  and,  in  the  opinion  of  the  court, 
the  evidence  fails  to  disclose  any  legal  or  eijuit- 
ablc  ground  for  his  recovering  it  h«ck.  In  -sup- 
pcfft  of  this  conclusion  it  is  only  necessaiy  to 
refer  to  twu  recent  decisions  of  this  court.  Har- 
mon v.  Harmon,  61  Me.  237;  JligginsY.  Brmcn, 
78  Me.  1  New  Eng.  Rep.  Aug.  17,  1886. 

Motion  augtained,  verdict  set  aside,  and  new 
trial  granted. 

Petera,  Ch.  J.,  Virgin.  Idbby,  Emery, 
and  Haskell,  JJ.,  concurred. 


Eben  W.  LOWNEY 

NEW  BRUNSWICK  R.  CO. 

A  railroad  company  is  not  liable  for 

dama^  to  personal  property  situated 
near  its  track,  from  fire  communioated 
by  one  of  ita  looomotlves,  exeept  upon 
363 


proof  that  the  fire  was  caused  by  its 
neglisttnee. 

(Aroostook — Decided  DeoembM- 10,  UWbl 

ON  motion  by  the  defendant  to  set  aside  tbe 
verdict.  Granted. 
Meun.  Wilson  A  Woodard.  for  defoid- 

ant: 

It  was  incumbent  on  plaintiff  to  prove  that 
defendant  was  negligent,  and  that  the  ae^i- 
gence  of  defendant  caused  the  injury  of  which 
plaintiff  complains.  We  need  not  trouble  our- 
selves or  the  court  with  tbe  other  matters  which 
plaintiff  was  called  upon  to  prove,  as  they  are 
not,  in  our  judgment,  material  to  our  present 
puroose. 

The  duly  of  the  company  to  use  reasonable 

care  in  order  to  avoid  injury  resulting  to  others 
from  the  exercise  of  its  powers  requires  it  to 
avail  itself  of  the  best  mechanical  contrivances 
and  inventions  in  known  practical  use,  which 
are  effective  in  preventing  the  burning  of  pri- 
vate property  by  tbe  escape  of  sparks  and  coals 
from  its  engines;  and  it  is  liable  for  injuries 
caused  by  its  omission  to  use  them.  Its  duty 
in  ttus  respect  is  limited  to  such  contrivances 
as  have  been  already  tested  and  put  in  use,  and 
it  is  not  required  to  use  every  possible  con- 
trivance, although  already  patented  and  recom- 
mended in  scientific  discussions. 

Fierce,  R.  R.  433,  and  cases  cited. 

The  company  had  complied  with  its  duty  in 
this  regard. 

Meagre.  Madlgan  A  Doaworth,  for  plain- 
tjff: 

The  venlict  will  stand,  even  if  the  conclu- 
sion of  the  court  would  have  been  different  had 
the  case  been  originally  submitted  to  tbe  court , 
unless  manifestly  against  the  weight  of  evi- 
dence, and  unless  it  so  preponderates  in  favor 
of  the  defendant  as  to  authorize  the  court  to 
infer  that  the  jury  acted  under  a  mistake  or 
were  influenced  by  improper  motives. 

Darby  v.  Haxiford,  56  Me.  246;  Folaom  v.  Sko- 
JieUl,  58  Me.  171 ;  Hovey  v.  Chate,  52  Me.  304. 

In  some  of  the  main  points  the  evidence  is 
conflicting.  Where  such  is  the  case,  and  it  has 
been  left  to  the  determination  of  the  pury  under 
a  clear  ctiarge.  the  court  says  that  it  wilt  not 
grant  a  new  trial. 

58  Me.  548;  67  Me.  607. 

The  duty  of  determining  facts  is  for  the  jury. 

59  Me.  418. 

We  believe  that  the  defendant  is  absolutely 
liable  forthis  loss,  whether  guilty  of  negligence 
or  not.  Testimony  was  introduced  showing  his 
permanent  deposit  of  sleepers  at  that  point  three 
years,  and  testimony  of  the  insurance  agent 
that  property  so  placed  and  of  that  character  is 
insurable. 

These  characteristics,  permanency  of  deposit 
and  insurability,  distinguish  this  case  from  that 
of  Chapman  v.  R.  It.  Co.  37  Me.  92.  Hence 
the  verdict  would  be  just,  even  if  the  court 
should  fait  to  find  the  elements  of  carelessness 
and  negligence,  and  the  verdict  would  not  be 
dl^urbed. 

19  Me.  403. 

There  was  ample  evidence  for  the  jury  to 
found  their  conclusions  upon,  and,  under  the 
law  and  their  finding  of  tbe  facts,  we  believe 
that  the  court  will  not  set  the  verdict  aside. 

63  Me.  128;  67  Me.  814. 
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Emery*  J.,  delivered  the  opinioD  of  the 
conrt : 

If  this  case  were  within  Rev.  Stat  cliap.  51, 
§  64,  ttie  baiden  wotUd  atill  be  upon  the  plaiD- 
tiff  to  prove  that  the  fire  which  consumeil  bis 
sleepers  was  communicated  by  the  defendant's 
locomotive  engine.  The  only  evidence  we  find 
of  such  a  communication  is  the  fact  that  the 
fire  was  discovered  in  Shaw's  bam  (from  which 
it  spread  to  sleepers),  within  a  few  minutes 
after  the  passage  of  the  engine.  It  may  be 
doubted  il^that  alone  is  soffidbnt  proof. 

But  the  case  is  not  within  the  statute  above 
cited,  and  the  judge  so  imtnicted  the  jury. 
The  instruction  was  correct.  The  statute  does 
not  include  movable  articles,  that  are  only 
temporarily  left  near  the  railroad  track  and  are 
liable  to  be  changed  at  any  time.  Chapman  v. 
B.  B.  Co.  87  Me.  92;  PraUY,  8ajne,4Si  Me.  570. 

The  burden  upon  the  plaintiff,  therefore,  was 
to  prove  not  only  that  the  fire  was  communi- 
cated by  the  engine,  but  also  that  the  defend- 
ants were  guilty  of  negligence,  and  their  negli- 
gence was  the  cause  of  the  communication  of 
the  fire.  The  communication  of  the  fire  alone 
does  not  import  negligence.  Nor  does  the  ptoof 
of  negUgence  alone  import  that  it  was  the  cause 
of  the  fire.  The  negugence  must  be  proved. 
Its  relation  as  the  efficient  cause  of  the  fire  m\Mt 
also  be  proved.  Pierce,  R.  R.  487;  Sheldon  v. 
B.  B.  Co.  14  N.  Y.  218;  Baehdder  v.  Beagan, 
18  Me.  32;  8turffUV.Bo6bin4,  02  Me.  280;  Z«Mn 
V.  Me.  B.  B.  Go.  77  Me.  86;  State  v.  Same,  77 
Me.  588. 

In  this  case  we  find  no  evidence  of  such  neg- 
ligaice,  nor  of  its  causal  relation.  It  is  urged 
in  the  argument  for  the  plaintiff  that  the 
dampers  were  probably  open  or  warped ,  or  that 
ignited  coals  may  have  been  blown  out  of  the 
ashpan,  or  that  the  smokestack  might  not 
have  had  proper  api)liances  to  arrest  sparks. 
We  do  not  find  the  evidence  of  them,  however. 
Indeed,  what  evidence  there  was  upon  these 
points  seems  to  negative  plaintiff's  sugf^estions. 

The  verdict  seems  to  us  clearly  against  the 
law  and  evidence,  and  it  should  l>e  set  aside. 

If  it  be  suggested  that  it  is  difficult  to  prove 
Diligence  in  such  a  case,  and  that  the  rules  of 
law  above  stated  are  a  hardship  upon  the  plain- 
tiff and  those  situated  as  he  is,  it  should  be  re- 
membered that  the  defenduits  were  pursuing 
in  a  lawful  manner  a  lawful  business,  and  one 
useful  to  the  entire  ronimnnity.  It  is  the  gen- 
eral rule  of  law  that  one  engaged  ia  a  lawful 
business,  and  acting  in  a  lawnil  manner,  is  lia- 
ble for  such  injuries  only  as  are  caused  by  his 
negligence.  In  some  sctioos  against  inuvid- 
iia&.lt  may  be  difficult  to  prove  that  thcde- 
fiBikbut  was  negligent,  and  that  bis  negligence 
caused  the  injurv,  but  that  difficulty  would  be 
DO  good  reason  for  changing  the  rule.  BaeJul- 
fhr  V.  Heagan,  and  ^argit  v.  Bobbint,  supra. 

Verdict  eet  atide;  new  trial  granted. 

Petera.  Gh.  /..Walton,  Danibrtih,  Fos- 
ter, and  Haakell.  JJ.,  concurred. 


Abraham  MERRITT  et  at. 

Henry  W.  BUCKNAM. 

1.  When  real  estate  is  devised  npoh  eon- 
dfUoB  that  the  devisee  shall  pay  a  wr- 
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tain  annuity,  the  annuity  becomes  a 
charge  upon  the  estate  devised,  which 
equl^  will  enfore*  by  a  sale  uf  such 
real  eetate. 

2.  When  a  sale  of  real  estate  Is  made  for 
such  a  purpose,  the  eosta  and  expenses 
of  sale,  the  amount  of  all  annuities  dne 
and  unpaid,  with  interest,  and  a  anm 
sufficient  to  produce  the  annuity  in 
the  future*  will  be  taken  from  the  P>^ 
ceeds  of  sale,  and  the  residue  wiU  be 
paid  to  the  devisee  or  his  Ki^iitee. 

iWashlngtm — Decided  Deoember  80, 1680.) 

BILL  in  equity.  Suttaintd,  and  deerM  made 
aa  prayed  for. 
The  plaiDtifls  are  trustees  under  the  will  of 
Louisa  J.  Bucknam,  and  bring  the  bill  praying 
that  the  land  devised  to  Hiram  Coffin  under 
the  fifth  claim  of  her  will  be  sold,  and  out  of 
the  proceeds  the  unpaid  installments  due  the 
church  be  paid,  and  a  sum  be  placed  at  interest 
sufficient  to  produce  $50  a  year. 

"Fifth.  I  give  and  bequeath  to  Hiram  Cof- 
fin, his  heirs,  etc.,  the  remainder  of  my  home- 
stead farm,  all  my  risht,  title,  and  interest  in 
the  same,  upon  conditions  as  follows,  viz.,  that 
he  pay  annua)lv  the  sum  of  fifty  dollars  to  the 
Methodist  E.  Church  in  Columbia  Villa^  for 
the  support  of  preaching  the  gospel,  or  if  the 
said  Hiram  choose  to  pay  the  principal,  of  which 
the  above  sum  is  the  interest,all  at  one  time  or  in 
payments  within — — ^-.then  my  executors  here- 
inafter named  shall  give  a  good  and  sufficient 
deed  to  the  said  Hiram  Coffin,  his  heirs,  etc., 
which  shall  be  as  good  and  binding  as  if  given 
by  me;  and  the  principal,  if  paid  by  the  said 
Hiram,  shall  be  placed  in  the  hands  of  trustees 
hei^inafter  named,  who  shall  put  the  same  at 
interest  as  a  fund  forever,  and  the  interest  ac- 
cruing from  the  same  shall  be  expended  for  the 
support  of  the  preaching  (tf  the  gospel  in  Uie 
village  of  Columbia,  as  before  requeued.  But 
if  the  said  Hiram  or  his  heirs  fait  in  any  way 
to  perform  the  conditions  above  named,  then  I 
give  and  bequeath  the  farm  before  named  to 
ue  M.  E.  Church  in  Columbia  Village,  to  go 
into  the  hands  of  the  trustees  hereinafter  nam^, 
and  their  successors,  who  are  to  dispose  of  the 
same  and  put  the  proceeds  at  intere^  as  a  fund 
forever,  and  the  interest  of  said  fund  only  shall 
be  expended  for  the  support  of  the  goqwl  as 
before  named." 

Coffin  paid  the  annuity  from  the  death  of  the 
testatrix  as  long  as  he  held  the  estate.  In  1880 
be  conveyed  the  estate  to  the  defendant  by  quit- 
claim deed  for  the  nominal  consideration  of 
$141.  The  ^enduit  has  refused  to  pay  the 
annuity  since- 

Mr.  William  Freeman,  for  plaintiffs: 
To  bring  the  case  within  the  Statute  of 
Frauds,  it  must  appear  that  the  contract  could 
not  be  performea  within  a  year.  If  it  was 
capable  of  being  performed  within  a  year  it  is 
not  within  the  statute. 

Duffy  V.  Patten,  74  Me.  400;  Herrin  v.  But- 
ten,  20  Me.  110;  Heame  v.  Ohoidboum,  65  Me. 
802;  Fanaea  v.  TiUmm,  76  Me.  2S8;  Ikfyle  r. 
Dixon,  97  Mass.  218;  Moore  t.  Fox,  10  Johns. 
244;  Browne,  Fr.  dmp.  18,  gg  272,  278,  278 
A.  270. 

The  legacy  of  $60  per  year  was  made  to  the 
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church,  and  Coffln  took  tbe  estate  subject  to  it. 
Thk  in  equi^  was  a  charge  a^inst  the  estate, 
and  a  lien  exuted  thereon  lor  its  payment.  If 
Coffin,  the  devisee,  had  failed  topaj  the  annuity 
ehareeable  against  tbe  estate,  a  cotut  of  equity 
woura  enforce  the  trust. 

Bugbee  v.  Sargent,  33  Me.  269;  Mernll  v. 
Bicl^rd,  65  Me.  118;  Mightley  v.  KightUy,  2 
Yes.  Jr.  838;  £m>ton  v.  Lupfon,  2  Jounfl,  Ch. 
828;  Harrit  v.  fty,  7  Paige,  421, 

Even  where  the  condition  ia  such  as  would 
work  a  forfeiture  it  cannot  defeat  the  trust  cre- 
ated in  favor  of  the  legatee.  The  limitation 
over  being  void,  ou  account  of  creating  a  per- 
petuity, leaves  the  matter  as  though  it  uad  aot 
been  attempted,  a  condition  subsequent;  a 
legacy  chargeable  upon  tbe  estateVbich  equity 
wfll  enforce. 

Sandfv.  Ghampttn,  I  Story,  876;  Perry,  Tr. 
121,  S68;  Stanley  v.  Colt,  5  Wall.  119  (73  U. 
S.  bk.  18,  L.  ed.  603);  Wright  v.  Wilkin.  2  B. 
&  S,  232;  Kirk  v.  Kirk.  L.  R.  2J  Ch.  Div.  484. 

"An  annuity  is  but  a  legacy,  both  being  uni- 
versally treated  on  the  same  footing. " 

Hill,  Trust.  •862. 

"An  estate  charged  with  a  perpetual  annuity 
is  charged  for  such  sum  as  will  produce  that 
annuity." 

Potter  V.  Baker,  3  Eng.  L.  &  Eq.  92;  Bent 
V.  CuUen,  L.  R.  6  Ch.  App.  238. 

Equity  will  interfere  to  prevent  a  party  mak- 
ing the  statute  an  instrument  of  fraud. 

Si/an  V.  Dox.  84  N.  Y.  307;  Haasam  v,  Bar- 
rett, 115  Mass.  266. 

Meurt.  E.  B.  Harvey  and  Crharles  Pea- 
body,  fordefundaot: 

Toe  devise  to  Hiram  Coffin  was  a  fee  simple 
with  a  conditional  limitation  which  has  been 
by  this  court  declared  void  in  Merritt  v.  BurJc- 
nam,  77  Me.  253. 

This  leaves  the  fee  absolute  in  Coffin  and  his 
assigns.  The  whole  estate  passed  by  tbe  de- 
vise; nothing  remained  to  descend  to  the  heirs 
as  In  a  devise  upon  condition. 

See  P}-opa.  of  Brattle  Square  GhvrehY.  Grant, 
8  Gray,  142. 

The  will  gives  no  lien  upon  the  property  to 
secure  the  annuity.  Coffin's  assigns  are  no- 
whete  mentioned  in  the  will.  The  condition 
cannot  be  broken  by  any  act  of  his. 

Page  v.  Pdtmer.  48  Js.  H.  886;  Emerton  v. 
mmptm,  48  N.  H.  476  ;  2  Washb.  Real  Prop, 
p.  6.  §  6. 

Emery*  </.,  delivered  the  opinion  of  the 

court: 

I.  The  first  question  is  whether  tbe  annual 
payments  to  the  M.  £.  Church  provided  for  in 
the  fifth  clause  of  the  will  are  a  charge  upon 
the  land  devised  in  the  same  clanse  to  Comn. 
We  think  they  are. 

Similar  language,  and  even  language  less  clear, 
in  other  wills,  has  been  held  to  impose  a  charge 
upon  the  land.  Biigbee  v.  Sargent,  28  Me.  369; 
Merrill  v.  Biekford,  65  Me.  118;  Birdtall  v. 
Hewlett,  1  Paige,  82;  Pom.  Eq.  ^  1246,  note  3. 

"It  is  well  settled  that  where  a  legacy  is  given, 
and  is  directed  to  be  paid  by  tbe  person  to  whom 
real  estate  isdevised.  sucb  real  estate  in  chained 
with  the  payment  of  the  legacy."  Earl,  J.,  in 
Brornn  V.  Knapp,  79  N.  Y.  143. 

"When  an  estate  ia  on  condition  of,  or  sub- 
ject to,  the  payment  of  a  sum  of  money,  or 
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where  tbe  intention  of  the  testator  to  make  an 
estate,  spedflcally  devised,  the  fund  for  the  pay> 
uient  of  a  legacy,  is  clearly  exhibited,  such 
legacy  is  a  charge  upon  the  estate."  Shepley, 
J.,  in  Bur^e  v.  Sargent,  supra. 

It  is  evident  the  testatrix  intended  to  make 
the  church  secure  of  her  bounty,  and  to  bind 
the  land  as  such  security.  She  declared  tbe 
devisee  should  have  a  deed  after  securing  to 
tbe  church  its  legacv.  She  also  declared  that 
in  case  the  devisee  failed  to  pay  the  legacy,  the 
land  itself  should  be  held  by  the  trusteus  for  the 
church.  This  last  proviso  was  ineffectual,  as 
was  held  in  Merritt  v.  Bueknam.  77  Mo.  253, 
but  it  is  proper  evidence  of  her  intention  to  bind 
tbe  land  to  the  payment  of  tbe  legacy. 

II.  The  next  question  is  bow  this  charge  or 
lieu  upon  the  land  shall  be  enforced. 

It  is  nota  mortgage,  according  to  the  Maine 
doctrine  of  mortgages,  which  is  that  the  mort- 
gagee has  the  legal  estates.  Tbe  beneficiaries 
have  no  remedy  at  law  against  the  land.  77 
Me.  253. 

They  cannot  make  use  of  any  of  the  statute 
modes  for  foreclosing  a  mortgage.  Their  claim 
upon  the  land  is  simply  a  lien,  recognized  by 
the  law,  but  not  amounting  to  any  Ic^al  estate. 
It  is  analogous  to  a  mortga^  according  to  that 
doctrine  of  mortgages  which  obtains  m  some 
States,  and  which  is  that  tbe  legal  estate  is  in 
the  mortgagor,  and  that  the  mortgagee  has  "a 
potentiality  to  follow  the  land  by  proper  pro- 
ceedings and  condemn  it  for  the  payment." 
Pom.  %.  S  1186. 

Tbe  rights  of  these  beneficiaries  would  seem 
to  be  "to  follow  the  land  by  proper  process 
and  condemn  it  for  the  payment "  of  their  leg- 
acy. This  can  only  be  done  by  some  process 
and  decree  in  equity,  for  process  and  judgment 
at  law  are  clearly  unsuitable  and  ineffectual. 

In  those  jurisdictions  where  mortgages  ore 
held  to  be  liens  only,  the  usual  procedure  to  en- 
force them  is  by  process  in  equity  and  decree 
for  the  sale  of  tbe  land,  and  the  payment  of 
the  debt  out  of  the  proceeds,  and  the  payment 
of  the  residue  to  tbe  mortgagor.  Pom.  £q. 
1238;  Jones,  Mort.  1443. 

Sucb  a  procedure  and  decree  seem  applicable 
to  this  case,  tbe  tenant,  the  bolder  of  the  legal 
estate,  having  neglected  and  refused  to  pay  Uie 
annuity  to  the  church.  Sucb  a  decree  is  what 
is  prayed  for  in  this  bill.  In  the  cases  citud 
upon  the  question  whether  the  legacy  is  a 
cbar^  upon  tbe  \nnd,  it  was  assumed,  and  not 
questioned,  that  process  in  equity  was  the 
proper  process. 

III.  The  next  question  is  the  amount  to  be 
raised  out  of  the  land.  The  respondent  has  ex- 
pressly  refused  to  pay  the  annuity,  and  denies 
the  right  of  the  com^ainant  thereto.  To  effect 
the  evident  intention  of  the  testatrix,  to  make 
the  church  secure  of  her  bounty,  and  to  fully 
effectuate  her  charitable  purpose,  it  seems  ne- 
cessary that  a  fund  should  be  raised  out  of  tbe 
land  sufficient  at  least  to  produce  $50  per  year, 
if  invested  at  6  per  cent  interest.  A  sufflciont 
sum  at  that  rate  is  all  that  is  asked  for  in  the 
bill  as  a  principal.  The  arrearages  stated  in  the 
bill,  and  that  have  since  occurtvd,  should  ttho 
be  provided  for,  with  interest  ou  each  install- 
ment from  November  1  of  each  year  to  the 
day  of  sale. 

As  this  is  not  an  action  against  the  respond- 
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ent  to  enforce  any  agreementofhis,  the  Statute 
of  Frauds,  as  urged  Id  the  argumeot,  does  oot 

^^the  legacy  to  the  church  was  for  a  char- 
itable purpose,  and  no  claim  is  now  made  to  any 
estate  in  the  land,  there  is  no  violation  of  the 
rule  against  perpetuities  in  giving  this  effect 
to  the  will  of  the  testatrix. 

The  judgment  and  decree  of  the  court  should 
be,  that  the  complainants  have  a  lien  on  the 
land  described  in  the  bill,  for  the  payment  of 
the  legacies  therein  described;  that  a  master 
heappointeif  to  sell' said  land  and  make  con- 
veyance thereof,  and  from  the  proceeds  to  pay 
the  costs  and  expenses  of  sale,  and  then  pay 
to  the  complainants  $883.38  as  principal,  and 
also  the  amount  of  the  annual  payments  in  ar- 
rears at  the  time  of  the  sale,  with  interest  on 
each,  from  November  1  of  the  year  when  due, 
and  to  pay  the  residue  to  the  respondent;  that, 
the  time,  place,  notice,  and  manner  of  sale,  and 
other  details,  be  fixed  in  the  decree  appointing 
the  master;  that  the  complainants  recover  coals 
of  suit,  and  have  execution  therefor. 

Demurrer  ocerruleJ;  decree  far  tomplainants 
ai  above  etated  in  Vie  opinion. 

Peters.  Ck.  </., Walton,  Daafbrtli.  Fos- 
ter.snd  Haskell,  JJ.,  concurred. 


Eugene  R.  PATTERSON,  pro.  ami, 
e. 

R.  Wallace  NUTTER. 

1.  A  aehoolmaster  may  iDflict  corporal 
pnnlghment  upon  a  pupil  which  is  not 
clearly  exeeuiTe  in  the  general  judg- 
ment of  reasoDable  men. 

i.  It  is  erroneous  to  instruct  the  jury  that 
the  schoolmaster  is  liable  for  inflicting 
punishment  only  when  it  ie  so  eKcesB- 
ive  as  to  excite  the  immediate  eon- 
deamation  of  all  men. 

tPenobsoot— Decided  December  20, 1888.) 

ON  exceptions  by  the  plaintiff.  Sustained. 
Action  for  assault  and  battery. 
The  question  presented  is  set  forth  in  the 
opinion. 

JAwrt.  Crosby  A  Crosby,  for  plaintiff: 
Rules  of  school  committees  m  different  places 
are  in  harmony  with  the  opinions  of  the  judges 
in  Massachusetts  and  other  States  in  oecided 
cases. 

Commonwealth  v.  Randall,  4  Gray,  86. 

If,  in  inflicting  punishment  upon  his  puoil, 
he  went  beyond  the  limit  of  raoaerate  castiga- 
tioQ,  and,  either  in  the  mode  or  degree  of  cor- 
rection, was  guilty  of  any  unreasonable  and 
disproportionate  violence  or  force,  he  was  clear- 
ly liable  for  such  excess  in  a  criminal  prosecu- 
tion. 

t  Hawk.  chap.  60.  g  33;  1  Russell,  Cr.  7th 
Am.  ed.  755;  Bac.  Abr.  Asmnlt  and  liattery. 

Whether,  under  all  the  facts,  the  punishment 
of  ft  pupil  is  excessive,  must  be  left  wiUi  the 

^^athaieay  v.  Rice,  19  Vt.  102;  Landerv.  Sea- 
eer,  88  Vt.  lU. 

The  teacher  may  punish  with  "kindness,  pni- 
deace,  and  propriety." 

HE. 


Danenhoffer  v.  State,  35  Am.  Rep.  216. 
If  he  resorts  to  the  very  questionable  remedy 
of  corporal  punishment,  he  should  see  to  it  tbat 

DO  permanent  injury  arises  therefrom,  as  rail- 
road companies  are  responsible  for  an  injury  to 
a  child  when  they  would  not  be  in  the  ca.se  of 
an  adult.  What  parent  of  well-balanced  mind 
would  be  willing  to  entrust  his  child  to  a  teacher 
under  less  rcstnctions? 

Elkiia  V.  Boaton  d-  A.  S.  R.  115  Mass.  190 ; 
XyneA  v.  Smith,  104  Mass.  52;  Brown  v.  Euro- 
pean &  N.  A.  R.  Qo.  68  Me.  884;  R.  Co. 
V.  Otadmon,  15  Wall.  401  (82  U.  8.  bk.  21,  L. 
ed.  114);  NoHTte  v.  Packard,  188  Mass.  307. 

Mc9$r$.  Morrill  Spragpae  and  John  Var- 
ney.  for  defendant: 

The  teacher  can  inflict  corporal  punishment; 
and  when,  in  bis  judgment,  this  remedy  is  innde- 
quate,  he  can  suspend,  ile  atone  is  to  judge 
which  remedy  to  adopt. 

State  V.  Burton,  45  Wis.  160 ;  5.  C.  80  Am. 
Rep.  709. 

"Within  the  sphere  of  his  authority  the  mas- 
ter is  the  judge  when  correction  is  required." 

SUtte  V.  tcndcrgrast,  2  Dev.  &  B.  S63 ;  jSI 
a  81  Am.  Dec.  416. 

Courts  are  very  cautious  about  interfering 
with  the  honest  exercise  of  the  discretionary 
powers  of  school  oflBcers. 

H'tdgkim  v.  Itoekport,  105  Mass.  475. 

The  presumption  of  law  is  that  the  degree  of 
punishment  is  in  accordance  witli  tlic  exercise 
of  an  honest  judgment,  and  that  tbe  punishment 
is  witboul  malice  and  not  excessive. 

Anderson  v.  State,  8  Head.  455;  Lander  v. 
&awr,  82  Vt.  il4;  State  v.  Mizner,  50  Iowa,  158. 

The  teacbcr  is  liable  only  when  the  punish* 
mcnt  is  of  a  nature  to  cause  a  permanent  in- 
jury to  the  body  or  health,  or  when  it  wiis  in- 
Uicted  through  malicious  motives.  This  rule 
was  announced  in  Statf  v.  Pciultri/ra»ti,  before 
cited,  and  has  been  approved  in  the  following 
cases: 

State  V.  Ihirton,  supra  ;  State  v.  Stalcup,  2 
Ired.  50;  State  v.  Black,  1  Winst.  266;  State  v. 
Rhodes,  Phil.  453;  Statex.  Alford,  68  N.  C.  322; 
(Jommon wealth  v.  Seed,  S  Pa.  L.  J.  78;  Reeves, 
Dom.  Rel.  228. 

The  punishment  should  not  be  of  a  nature  to 
cause  permanent  injury,  or  be  inflicte<l  tbrough 
malice,  and  the  teacher  should  exercise  reason- 
able judgment  and  discretion,  and  not  use  un- 
reasonable and  disnropoitionate  violence  or 
force,  either  in  mode  or  degree  of  correction, 
considering  tbe  nature  of  tbe  offense,  tbe  age, 
sex,  and  po%ver  of  endurance  of  the  oU'ender. 
This  rule  was  announced  in  Commotnwtlth  v. 
Randall,  4  Gray,  86,  and  approved  in  Joinder 
v.  Searer,  82  Vt.  114. 

See  also  Anderson  v.  State,  State  v.  Mizner, 
supra;  Cooper  v.  MeJttnkin,  4  Ind.  291 ;  Dan~ 
enhnffcr  v.  State,  69  Ind.  895;  Hathaway  v.  IHee. 
10  Vt.  102. 

In  Lantler  v.  Searer,  82  Vt.  114,  a  civil  action 
for  damages  where  a  boy  was  punisbed  for  call- 
ing his  teacher  names  outside  the  scbool,  tbe 
court  says:  "  A  schoolmaster  has  the  rigbt  to 
Inflict  reasonable  corporal  punishment." 

The  right  to  punish  being  a  legal  rigbt,  Ihe 
inflicting  nf  punishment  a  legal  act,  no  action 
can  be  maintained  for  injuries  from  a  casualty 
purely  accidental  arising  therefrom. 

Brown  v.  KendaU,  0  Cush.  293. 
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A  teacher  has  the  right  to  use  sufficient  force 
to  compel  obedience  to  his  authority  and  law- 
ful commaDds,  rules,  and  rcgulatioos.  If  he  is 
not  capiable  of  compelling  obedience  himself,  he 
has  a  right  to  call  others  to  his  assistance. 

Steeens  v.  Fauett.  27  Me.  266. 

Emery.  J.,  deliTered  the  opinion  of  the 

conrl : 

Free  political  institutions  are  possible  onlv 
where  the  great  bod^  of  the  people  are  moral, 
intelligent,  and  habituated  to  self-control,  and 
to  ob^ience  to  lawful  authority.  The  perma- 
nency of  such  institutions  depends  largely  upon 
the  efficient  instruction  and  training  of  chiltu^n 
in  these  virtues.  It  is  to  secure  this  perma- 
nency tliat  the  State  provides  schools  and  teach- 
•ers.  School  teachers,  therefore,  have  important 
duties  and  functions.  Much  depends  upon  their 
ability,  skill,  and  faithfulness.  Theymusttrain 
as  well  as  instruct  their  pupils.  Bev.  Stat.  chap. 
U,  S  97. 

The  acquiring  of  learning  is  not  the  only  ob- 
ject of  our  public  schools.  To  become  good 
citizens,  children  must  be  taught  self-restraint, 
-obedience,  and  other  civic  virtues. 

To  accomplish  these  desirable  ends,  the  mas- 
ter of  a  school  is  necessarily  invested  with  much 
discretionary  power.  He  is  placed  in  charge 
sometimes  of  large  numbers  of  children,  per- 
haps of  both  sexes,  of  various  ages,  tempera- 
ments, dispositions,  and  of  various  degrees  of 
■docility  and  intelligence.  He  must  govern  these 
pupils,  quicken  the  slothful,  spur  the  indolent, 
restrain  the  impetuous,  and  control  the  stub- 
born. He  must  make  rules,  give  commands, 
and  punish  disobedience.  What  rules,  what 
commands,  and  what  puaisbments  shall  be  im- 
posed, are  necessarily  largely  within  the  discre- 
tion of  the  master,  where  none  are  defined  by 
the  school  board.  In  State  v.  Pendergrati,  3 
Dev.  &  B.  86.^  {S.  C.  31  Am.  Dec.  416),  it  was 
said:  "One  of  the  most  sacred  duties  of  parents 
is  to  train  up  and  qualify  their  children  for  be- 
coming useful  and  virtuous  members  of  socie- 
ty ;  this  duty  cannot  be  effectxially  performed 
without  the  ability  to  command  obedience,  to 
control  stubbornness,  to  quicken  diligence,  and 
to  reform  bad  bahits;  and  to  enable  nim  to  ex- 
ercise this  salutary  sway  he  is  armed  with  the 

Eower  to  administer  moderate  correction  when 
e  shall  believe  it  to  be  just  and  Qecessaxy.  The 
teacher  is  the  substitute  of  the  parent,  is  charged 
in^Dort  with  tbe  performance  of  his  duties,  and 
in  thfrezercise  of  these  delegated  duties  is  in- 
vested with  his  power.  The  law  has  not  un- 
dertaken to  prescribe  stated  punishments  for 
particular  offenses  (by  a  pupil),  but  has  con- 
tented itself  with  the  general  grantof  the  power 
of  moderate  correction,  and  has  confided  the 
graduation  of  punishments,  within  the  limits 
of  this  grant,  to  tbe  discretion  of  the  teacher." 

Tliis  power  of  moderate  correction  unques- 
tionaUy  includes  corporal  pimishment.  Au- 
thorities are  not  needed  for  tills  proposition. 
The  subject  was  incidentally  considered  in  Sie- 
vent  V.  yoBsett,  27  Me.  296,  and  it  was  declared 
by  this  court,  through /tw^e  Shepley,  that  per- 
sonal chastisement  was  lawful  in  our  schools, 
and  was  properly  resorted  to  where  milder 
means  of  restraint  w^  unarailing.  Indeed, 
the  plahitifl'B  counsel  does  not  question  that 
personal  chastisement  has  been  the  practice  and 
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has  often  been  declared  to  be  lawful.  He  elo- 
quently urges,  however,  that  corporal  punish- 
ment is  a  "relic  of  barbarism;"  that  it  has  been 
abolished  in  the  army  and  navy,  and  has  been 
forbidden  in  many  schools  by  school  boards. 
He  urges  that  the  greater  humanity  and  ten- 
derness of  this  age  iuouid  not  tolenUe  it  in  any 
schools,  and  that  the  courts  of  tiiis  day  should 
not  recognize  it  as  a  proper  mode  of  school  pun- 
ishment. Whatever  force  this  argument  migM 
have  with  legislatures  or  school  boards,  it 
should  not  move  the  court  from  the  well-estab- 
lished doctrine. 

The  extent  of  the  schoolmaster's  discretion 
in  the  exercise  of  this  power  of  personal  chas- 
tisement is  the  only  question  here,  and  upon 
the  question  we  think  tbe  law  is  well  and  cw- 
rectly  stated  in  Lander  v.  Seater,  82  Vt.  114,  as 
follows:  "  A  schoolmaster  has  the  right  to  in- 
flict reasonable  corporal  punishment.  He  most 
exercise  reasonable  judgment  and  discretion  in 
determining  when  to  punish  and  to  what  ex- 
tent. In  determining  what  is  a  reasonable  pon- 
ishment,  various  considerations  must  be  raid- 
ed, the  nature  of  the  offense,  tbe  apparent  mo- 
tive and  disposition  of  the  offender,  tbe  influence 
of  his  example  and  conduct  upon  others,  and 
the  sex,  age,  size,  and  strength  of  the  pupil  to 
be  punished.  Among  rt^sonable  persons,  mudi 
difference  prevails  as  to  tbe  circumstances 
which  will  justify  the  indiction  of  punishmat 
and  the  extent  to  which  it  may  properly  bead- 
ministered.  On  account  of  tills  difference  of 
opinion,  and  the  difficulty  which  exists  in  de- 
termining what  is  a  reasonable  punishment,  and 
the  advantage  which  the  master  has,  by  being 
on  the  spot,  to  know  all  tbe  circumstances,  the 
manner,  look,  tone,  gestures,  and  language  of 
the  offender  (which  are  not  alwa^  easily  de- 
scribed), and  thus  to  form  a  correct  opuuon 
as  to  the  necessity  and  extent  of  the  punish- 
ment, considerable  allowance  should  be  made 
to  the  teacher  b^  the  way  of  protecting  him  in 
the  exercise  of  his  discretion.  Especially  should 
he  have  this  indulgence  when  be  appears  to 
have  acted  from  gcnd  motives,  and  not  from 
anger  or  malice.  Hence  the  teacher  is  not  to 
be  neld  liable  on  the  ground  of  the  excess  of 
punishment,  unless  the  punishment  is  clearly 
excessive  and  would  be  held  so  in  the  genoal 
judgment  of  reasonable  men.  If  the  punish- 
ment be  thus  clearly  excessive,  then  tbe  master 
would  be  liable  for  such  excess,  though  heacted 
from  good  motives  in  inflicting  the  punishment, 
and  in  his  own  judgment  considered  it  neces- 
sary and  not  excessive.  But  if  there  be  any 
reasonable  doubt  whether  the  punishment  wu 
excessivej  the  master  should  have  the  benefit  of 
the  doubt."  The  foregoing  statement  of  the 
law  is  well  supported  by  the  authorities  cited  in 
the  notes  to  that  case  in  76  Am.  Dec.  163. 

Now  comparing  the  judge's  rulings  in  this 
case  with  the  above  clear  exposition  of  the  law, 
it  will  be  seen  that  in  one  respect  at  least  there 
was  error.  It  to  true  the  master  should  not  he 
held  to  have  exceeded  his  ducretion.  and  thus 
become  liable  as  a  trespasser,  unless  the  punish- 
ment is  clearly  excessive;  but  the  ludf^  ruled 
that  the  punisnmeut  must  be  so  clearly  exces- 
sive "that  all  handsat  once  say  it  was  excessive;" 
and  again,  in  another  phrase,  that  the  punish- 
ment must  be  so  great  that  "  all  hands  would 
instinctively  rise  up  and  say 'Tfaatisexcesdrr, 
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that  is  beyond  judgment.' "  Tbe  true  criterion, 
aa  erprejwed  in  £andn>T.  8eat^,9upra,  Wthe 
general  judgment  of  reasonable  men."  Rea- 
sonable men  are  those  who  think  and  reason 
intelligently.  Their  general  judgment  is  the 
common  result  of  their  reflection  and  reason- 
ing. The  correct  rule  holds  the  teacher  liable 
if  he  inflicts  a  punishmeot  which  the  general 
Judgment  of  such  men,  after  thought  and  re- 
flection, would  call  clearly  excessive.  The  nde 
given  at  the  trial  of  this  case,  however,  would 
permit  a  teacher  to  proceed  In  severity  of  pun- 
ishment until  it  became  so  great  as  to  excite  the. 
iostant  condemnation  of  all  men,  thestupidand 
ignorant  as  well  as  the  rational  and  intelligent. 
Such  a  ruling  is  clearly  wrong,  and  there  should 
be  a  new  triaL 

It  is  not  necessary  to  consider  the  other  ex- 
ceptions in  detail.  They  are  mostly  covered 
by  the  general  propositions  above  laid  down. 
We  have  stated  these  propositions  at  some 
length  in  view  of  their  importance  to  school 
officers,  teachers,  and  pupils. 

ExeepUont  tu»taine<i;  new  trial  granted. 

Peters.  Gh.  J. ,  Walton,  Danforth.  Fos- 
■ter.  and  HukeU*  JJ.,  concurred. 


STATE  of  Maine 
Devereaux  N.  FEXLASON. 

1.  Tlureatfl  made  by  respondent,  to  bnrn 
the  same  bailding  be  is  Glui>rged  in  the 
indictiumt  with  bnralnflf,  may  be 
^own  in  evidence. 

3.  When  a  Jndce*  in  a  charge  to  the  jury, 
■tates  a  ma>ttar  to  be  nneontrorerted 
which  one  of  the  parties  did  controvert, 
his  attention  should  be  called  to  tbe 
mistake  before  tbe  jury  retire. 

S.  To  establish  an  alibi  it  must  be  shown 
that  the  defendant  was  so  far  from  tbe 
scene  of  action  as  to  render  it  Impossi- 
ble that  he  could  have  participated. 

4.  A  verdict  will  not  be  invalidated  be- 
cause the  presiding  justice  sent  blank 
forma  thereof  with  directions  to  the 
Jury  to  seal  up  their  verdict,  after 
twelve  o'clock  ttoturday  night. 

tS.  When  the  parties  are  present  and 
make  no  objections,  they  wilt  be  held  to 
have  waived  any  irreipUarity  in  re- 
ceiving and  reoording  the  verdict  of  tbe 
jury. 

( Washlnffcon  Decided  December  13, 1866.) 

ON  exceptions  by  defendant,  (herruled. 
This  was  an  indictment  in  which  it  is  set 
forth  in  tbe  first  and  third  counts  that  the  re- 
spondent, a  "dwelling-house,"  in  the  night- 
time, feloniously,  wilfully,  and  maliciously  did 
set  tire  to,  "  and  the  said  dwelling-house,"  "by 
the  setting  of  such  Are  in  the  night-time,  did 
feloniously,  wilfully,  and  maliciously  bum  and 
coDBume;  and  in  the  second  and  fourth  counts 
it  is  set  forth  that  the  respondent  "  a  certain 
building  called  a  bam,"  "ia  tbe  nigbt-timc, 
feloniously,  wilfully,  and  maliciously  did  set 
Unto  with  intent"  "axlwelling-house  "to  hum 


and  consume,  and  that  by  tbe  kindling  of  said 
Are  and  buralngof  s^  ham  the  said  dwelling- 
house  was,"  "m  the  ni^ht-time,  feloniously, 
wilfully,  and  maliciously  burnt  and  consumed;" 
and  it  u  further  set  out  in  the  first  and  second 
counts  that  the  dwelling-house  and  bam  were 
the  proper^  of  Mary  L.  Munsoo,  and  in  tbe 
third  and  rourtb  counts  tliat  said  bouse  and 
barn  were  tbe  property  of  Frederick  Munsou. 

John  H.  Gray,  called  by  tbe  State,  testified 
on  direct  exammation  that  he  had  a  conversa- 
tion with  Devereaux  Fenlason  in  the  sprine  of 
1885.  He  was  talking  over  the  matter  oithe 
trouble  between  his  uncle  Stillman  and  aunt 
Sophronia;  he  said  if  his  aunt  Sophronia  got 
that  property  away  from  Stillman  that  the 
buildings  would  be  burned.  I  told  bim  to  be 
careful  how  he  talked;  that  the  town  bad  a 
mortgage  on  that  property,  and  the  mortgu^ 
and  notes  were  in  my  hands;  end  be  said  fie 
did  not  care  if  they  had,  nevertheless  there 
would  be  a  brand  put  in  inside  of  two  months. 
That  was  in  reference  to  the  same  premises 
upon  which  Munson  afterwards  Uvea,  which 
were  burned. 

The  respondent  objected  to  the  conversation, 
but  the  objection  was  overruled,  and  exception 
duly  taken. 

In  the  charge  to  the  Jury  the  court  used  the 
language  following,  to  wit: 

"  I  do  not  understand  that  there  is  any  con- 
troversy here  in  regard  to  this  fact;  that  the 
dwelling-bouse  of  Mrs.  Munson  was  burned  in 
the  night-time  of  the  17th  of  July  last  I  do  not 
understand  to  be  controverted:  nor  do  I  under- 
stand that  it  is  materially  controverted  that  it 
was  done  bv  some  person  with  tbe  criminal  In- 
tent, willfully  and  maliciously." 

The  respondent  takes  exception  to  this  ex- 
pression of  opinion,  but  no  objection  was  made 
nor  exception  taken  before  tbe  jury  retired,  uid 
no  such  contention  was  made. 

In  the  charge  to  the  jury  the  court  made  use 
of  tbe  following  expression,  namely: 

"  I  bad  supposed  that  an  alibi  consisted  in 
proving  the  prisoner  so  far  away  from  the  com- 
mission of  tbe  crime  that  it  would  be  impossible 
for  htm  to  parilcipate  in  it." 

To  tliis  instruction  the  respondent  takes  ex- 
ception. 

The  case  was  committed  to  the  Jury  at  ahoot 
six  o'clock  Saturday  eveoinr.  After  being  out 
some  time  tlie  jury  were  brought  into  court, 
and,  after  furtber  instruction  from  tbe  court, 
were  required  to  retire  and  consider  tbe  case 
further.  This  was  about  eleven  o'clock  Satur- 
day evening.  After  twelve  o'clock  Saturday 
night,  at  alwut  half  past  twelve  o'clock  on  the 
Lord's  Day.Uie  court,  still  being  In  open  sesaioa, 
directed  the  officer  to  give  to  the  Jury  blank 
forms,  with  directions  that  when  they  agreed 
upon  a  verdict  tbey  should  make  it  In  writing 
and  seal  it  up.  The  respondent  and  his  attor- 
ney were  present  when  this  direction  and  in- 
struction were  given,  and  theyneitherobjected 
nor  assented  to  it.  E^ly  on  the  morning  of  the 
Lord's  Day  the  jury  agreed  upon  a  verdict  In 
writing,  in  the  words  following,  namely: 

"  The  jury  find  the  respondent  is  guilty  In 
manner  and  form  as  charged  against  bim  in 
tlie  second  count  of  the  indictment,  and  not 
guilty  as  charged  in  the  first,  third,  and  fourth 
counts.  Lad  wick  Holway,  Foreman." 


M.  B.  s.,  T.  m. 
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This  verdict  was  sealed  up,  and  the  Jury  was 
then  allowed  to  separate.  Oa  Monday  tnorn- 
ing  the  jury  came  Into  court,  more  than  twen^- 
four  hours  after  they  h&d  separated,  and'  the 
sealed  verdict  was  opcued  and  read.  By  direc- 
tion of  the  court  the  clerk  made  this  inquiry  of 
the  foreman,  namely: 

"  Was  any  person  lawfully  within  the  house 
at  the  time  it  was  burned?  To  this  inquiry 
there  was  no  direct  response,  and  it  does  not 
aiq>ear  that  the  jury  had  considered  or  formed 
any  opinion  on  this  point,  further  than  that 
expressed  in  these  words  of  the  foreman, 
namely : 

Co\irt.  Mr.  Clerk,  you  may  inquire  of  the 
foreman  whether  they  found  Uiat  no  person  was 
lawfully  in  the  house. 

Clerk.  What  say  you,  Mr.  Foreman,  was 
any  person  lawfully'  within  the  house  at  the 
time  It  was  burned? 

Foreman.  The  house  that  was  burned? 

Court.  It  means  whether  any  person  was  ac- 
tually lawfully  in  it  when  it  was  burned.  You 
remember  I  instructed  you  that  the  evidence 
was  such  that  you  could  not  find  that  any  per- 
son was  lawfully  in  the  house  at  the  time4 

Foreman.  The  house  was  burned  by  taking 
fire  from  the  other  buildings. 

Court.  The  inquiry  is  whether  the  jury  were 
satisfied  that  no  person  was  in  fact  lawfully  in 
the  house  at  the  time  it  was  burned. 

Foreman.  I  should  say  not. 

Court.  Theiury  were  of  that  opinion? 

Foreman.  The  mdlctment  was  read  over  and 
voted  on  individuallv  as  our  understanding 
of  it. 

Cotirt.  Under  the  instruction  I  gave  you  I 
think  you  should  further  find  as  follows:  "And 
the  jury  further  find  that  no  person  was  law- 
fully in  the  house  at  the  time  it  was  burned, 
and  this  should  be  signed  by  you  and  affirmed 
by  the  jury." 

Under  the  instructions  of  the  court  the  fol- 
lowing finding  was  reduced  to  writing:  "And 
the  jury  further  find  that  no  person  was  law- 
fully in  the  dwelling-house  at  the  time  it  was 
burnt,"  and  signed  by  the  foreman. 

The  verdict  and  this  finding  were  separately 
affirmed,  and  by  request  of  the  responcunt's  at- 
torney the  jury  waspolled,  and  the  verdict  and 
said  finding  were  affirmed  by  each  individual 
juryman  personally. 

All  the  proceedings  in  receiving  and  affirm- 
ing the  verdict  and  directing  and  taking  the 
special  finding  were  in  the  presence  of  the  pris- 
oner andhis  counsel,  and  no  objection  was  made 
or  exception  taken  thereto. 

The  court  was  not  adjourned  Saturday,  but 
took  a  recess  till  Monday. 

In  his  charge  to  the  jury  the  judge  instructed 
them,  if  they  found  the  prisoner  gfiiiUy,  to  find 
also  that  there  was  no  person  lawfulfy  in  the 
house,  as  the  evidence  would  notauthorizeany 
other  finding. 

To  this  the  respondent  takes  exception. 

A  transcript  of  the  charge  was  a  part  at  the 
exceptions. 

iiem-t.  George  IS.  Hanson  and  Edgax 
Wbitten,  for  defendant: 

The  evidence  offered  must  correspond  with 
the  allegations,  and  he  confined  to  the  point  in 
issue.  This  rule  excludes  all  evidence  of  col- 
lateral facts. 
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1  Greenl.  Ev.  g§  50-52. 

The  allegation  in  the  writ  was  "burning  and 
destroying  the  plaintiff's  shop,  with  the  goods 
therein." 

In  Lord  v.  Moore,  S7  Me.  317,  a  witness  testi- 
fied to  conversations  had  "  with  the  defendant 
to  blow  up  a  building  of  one  Stackpole."  The 
coiirt  held  that ' '  declarations  of  the  def  endaot 
relating  to  matter  in  no  wise  connected  with 
the  subject-matter  then  before  the  juiy  could 
not  properly  be  admitted  in  evidence. 

Matter  of  fact  is  within  the  province  of  the 
-jury,  and  the  refusal  of  the  judge  to  reject  it 
may  have  given  it  importance  in  their  minds; 
and,  with  no  means  of  ascertaining  that  it  did 
not.  an  exception  for  this  cause  is  well  taken. 

Warren  v.  WaXker,  23  Me.  460;  Lord  v.  Moon, 
87  Me.  221. 

The  justice  presiding  expressed  an  opinion, 
in  his  charge  to  the  jury,  that  it  is  not  "  mate- 
rially controverted "  tliat  the  house  of  Mrs. 
Munson  was  burned  by  some  person  with  the 
criminal  intent,  wilfully  and  maliciously,  which 
is  in  direct  contravention  of  Rev.  Stat.  chap. 
82,  ^83. 

If  an  instruction  be  ^ven  to  the  jury  which 
leaves  them  to  draw  an  incorrect  inference  from, 
facts  material  to  tfao  issue,  the  verdict  will  be 

set  aside. 

Hastiriga  v.  ^iigor  Route  Proprieton.  16  Me. 

436. 

An  instruction  to  the  jury  inapplicable  to  the 
facts  of  the  case,  and  calculated  to  have  an  in- 
fluence on  the  verdict,  is  an  error  sufficient  to 
cause  the  verdict  to  be  set  aside. 

JVffi-ce  v.  Whitney,  23  Me.  118. 

An  alibi  need  not  be  proved  beyond  a  reason- 
able doubt.  Therefore  the  terms  "possible"  and 
"impossible "  in  the  instruction  of  the  court, 
with  reference  to  the  proof  of  it,  are  too  strong. 

If  the  eWdence  touching  an  alibi  is  suffident 
to  raise  a  reasonable  doubt  of  the  defendant's 
gniilt  in  the  minds  of  the  jury,  it  should  be  con- 
sidered, although  the  alibi  does  not  cover  the 
whole  time  dunng  which  the  crime  was  com- 
mitted. 

Wat.  U.  S.  Cr.  Dig.  165. 166,  and  cases  cited. 

The  court  was  in  session  and  instruclions 
sent  to  the  jury  on  the  Lord's  Dav.  Diet  Vom- 
inietu  non  est  dies  juridieut.  No  court  shall 
be  held  on  Sunday. 

Rev.  Slat.  chap.  77,  ^  48. 

By  the  Sunday  law  of  Massachusetts  the 
Legislature  intended  to  prohibit  secular  busi- 
ness on  the  Lord's  Day,  and  not  confine  the 
prohibition  to  manual  labor. 

Pattee  v.  Q-reely,  13  Met.  286. 

Secular  business  should  he  performed  on  t 
secular  day. 

SUUe  V.  SuhuT,  88  Me.  640. 

In  a  criminal  case,  theoral  verdict  pronounced 
by  the  foreman  in  the  open  court  cannot  be  re- 
ceived, unlessitisshowntoaccordsubstantially 
with  the  form  sealed  up  by  the  jury  before  thco' 
separation. 

Qmmonwealth  v.  Thbin,  135  Mass.  206. 

A  privy  verdict  cannot  be  given  in  treason 
and  felony. 

3  B1.  Com.  377,  Chltty's  note;  4  Bl  Com.  S60, 
Christian's  note. 

The  weight  of  authority  in  Massachusetts 
appears  to  be  that,  in  trials  for  misdemeaoors 
<  only,  the  jury  may  be  allowed  to  separate;  but- 
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that  in  cases  where  the  punishments  are  ex- 
treme,  they  should  not  be  permitted  to  do  so. 

OmnmonweaKh  t.  Durfee,  100  Maes.  149;  Gom- 
monwmlth  v.  Dorut,  Iw  Mass.  488;  Common' 
vmlthY.  Garrington,  116  Mass.  89. 

Id  misdemeanors,  and  in  some  States  in  fel- 
onies not  capital,  the  court  may,  with  the  de- 
fendant's consent,  permit  the  jury  to  separate 
and  bring  in  a  sealed  verdict. 

Whart.  Cr.  PI.  8th  ed.  chap.  15,  g  749. 

The  jury  was  allowed  to  separate  before  they 
had  agreed  upon  thdr  verdict,  as  recorded. 

Aft^  the  jury  had  scaled  up  their  verdict 
and  had  sepwrated,  the  court  could  not  have 
sent  them  back  to  reconsider  the  verdict  with- 
out the  assent  of  both  parties;  and  had  they  so 
done  without  such  assent,  it  would  have  been 
good  cause  for  setting  it  aside. 

TVtMT,  Pfum%,  86  Me.  476;  CommonmalA 
T.  Durfee,  TOO  Mass.  149. 

Bince  the  Statute  of  1872,  chap.  82,  went  into 
effect,  assault  and  battery  has  been  a  felony. 
Though  prior  to  1873  the  maximum  imprison- 
ment therefor  was  less  than  one  year,  the  Legis- 
lature has  increased  the  maximum  to  a  term  not 
exceeding  five  years,  and  thereby  made  the  of- 
fense a  statute  felony. 

8tal€  V.  Qeddard,  69  Me.  181. 

Crimes  referred  to  in  Iter.  Stat.  chap.  126, 
S  13,  as  punishable  by  imprisonment  in  the 
State's  prison,  are  such  as  are  liable,  by  statute, 
to  be  thus  punished,  and  not  only  such  as  must 
be  thus  punished. 

State  V.  Mayberry,  48  Me.  236. 

Mt.  B.  E.  LlTermorei  Oounty  Atty.,  tax 
the  State: 

Declarations  of  intentions  and  threats  such 
as  this  are  always  admissible  for  the  prosecu- 
tion. 

Whart.  Cr.  Ev.  8th  ed.  %  756. 

The  statement,  by  the  presiding  justice,  of 
matters  proved  and  not  controverts,  is  not  ao 
expression  of  opinion  upon  on  issue  of  fiu:t 
such  as  the  statute  forbids.  Matters  of  fact  not 
in  dispute,  but  which  appear  in  the  ease,  may 
be  stated  to  the  jury  as  proved  or  admitted. 
This  is  well  settled  m  McLellan  v.  Wheel&r.  70 
Me.  285. 

Counsel  should  have  called  the  attention  of 
the  Justice  to  the  statement  at  the  time  it  was 
made. 

SaUv.  Reed,  62 Me.  129;  Bradatreetv.  Brad- 
ttreet,  64  Me.  204;  8tateY.  Bennttr,  64  Me.  367; 
OrotM  v.  Maine  Cent.  R.  R  69  Me.  412. 

The  court  can  consider  only  the  testimony 
stated  in  the  bill  of  exceptions. 

Webtter  v.  Folsom,  58  Me.  S80;  MaxtoeU  t. 
Mttehea,  61  Me.  106. 

It  is  not  sufficient  to  show  that,  upon  a  forced 
and  unnatural  construction  of  tbestatementein 
the  exceptions,  the  excepting  party  may  have 
been  aggrieved. 

Lord  V.  Kennebunkport,  61  Me.  463. 

A  part  of  an  instruction,  though  in  itself  er- 
roneous, which,  when  connected  with  the  re- 
mainder, leaves  no  ground  for  supposing  the 
jury  were  misled  by  it,  and  other  instructions 
upon  the  same  point  clearly  proper,  furnish  no 
ground  for  exception. 

Oxnardv.  Swanton,  89  Me.  125. 

It  is  true  that  Rev.  Stat.  chap.  77,  %  48,  says 
that  no  court  shall  be  held  on  Sunday,  yet  the 
court  of  this  State  held  in  2Viie;v.  Flumley,  86 


Me.  476,  thoiighthe  statute  mohlbited  all  work 
or  business  upon  the  Lord's  Day  except  works 
of  necessity  or  charity,  that  on  an  issue  re- 
ceived and  discussed  by  the  jury  on  Saturday 
their  verdict  might  be  affirmed  and  recorded  on 
the  next  court  day,  though  it  was  finally  agreed 
upon  and  sealed  up  on  Sunday  morning. 

The  power  and  legality  of  passing  them  the 
blank  forms  must  surely  be  as  great  as  the  power 
in  the  jury  as  a  body  to  take  official  action  in 
reference  to  such  forms  upon  Sunday.  Tet 
there  is  no  doubt  of  the  latter  proposition. 

Hogktaling  v.  Odmrn,  15  Johns.  119;  ffuide- 
koperv.  Cotton.  8  Watts,  M;  TVwv.  Piund^, 
SQ  He.  466. 

It  is  well  settled  by  the  Supreme  Court  of 
Maine  that  in  any  criminal  case  except  capital 
cases,  and  cases  where  the  punishment  is  im- 
prisonment for  life,  the  presiding  judge  may  at 
his  discretion  authorize  the  jury,  when  they 
agree  during  an  adjournment  of  court,  to  seal 
up  their  verdict  andseparate,  and  have  it  opened, 
read,  and  affirmed  when  the  court  comes  in.witb 
the  same  effect  as  if  pronounced  orally. 

Anon.  US  Me.  690. 

Emery.  J.,  delivered  the  opinion  of  the 
court: 

I.  As  to  the  admission  of  the  testimony  of 
Gray  about  threats  made  by  the  res^ndent  to 
burn  the  building.  Evidence  of  prior  threats 
by  a  respondent  to  do  the  particular  act  he  is 
charged  with  doine  is  clearly  admissible.  No 
citation  of  authorities  is  needed  to  establish  the 
proposition.  The  threats  testified  to  by  Gray 
were  threats  to  bum  the  same  building  the  re- 
spondent was  charged  with  burning.  It  is 
urged  in  the  argument  that  the  ownership  of 
the  building  had  changed  between  the  time  of 
the  threats  and  the  time  of  the  burning.  The 
bill  of  exceptions  does  not  state  any  such  chance 
of  ownership.  If  there  had  been  such  a  change, 
it  would  weaken  the  force  of  the  evidence,  but 
we  doubt  if  it  would  entirely  exclude  it.  The 
evidence  would  still  have  some  tendency  to 
prove  some  elements  of  the  crime  charged,  the 
act,  the  intent,  the  malice,  or  at  least  the  dis- 
position of  mind  of  the  respondent. 

II.  As  to  the  presiding  justice's  statement  in 
his  charge  of  what  was  uncontroverted.  It  is 
the  duty  of  the  presiding  justice  to  present  the 
case  to  the  jury  as  plainly  as  possible.  He 
should  eliminate  all  uncontroverted  matters  and 
distinctly  point  out  the  precise  issues.  If  he 
errs  in  assuming  a  matter  to  be  uncontroverted 
which  a  party  intended  to  controvert,  his  atten- 
tion should  be  called  to  the  error  before  the 
jury  retire,  that  he  may  make  proper  correc- 
tions. Kule  lUMureAiev.  Gatei,16JS.G.  800;3 
New  Eng.  Rep.  485. 

In  this  case  the  objection  was  made  to  the 
judge's  statement  of  the  controversy,  and  in- 
deed the  bill  of  exceptions  states  that  no  such 
contention  was  made  as  the  counsel  now  sug- 
gests. We  therefore  assume  that  the  contro- 
veray  was  correctly  stated. 

in.  As  to  the  expression  in  the  charge  upon 
the  matter  of  the  respondent's  attemptra  ahbt 
It  is  true  the  respondent  need  not  prove  his 
alibi  beyond  a  reasonable  doubt.  He  may  show 
where  he  was  at  the  time  the  act  was  com- 
mitted, and  perhaps  the  farther  off  he  was  from 
the  scene  of  action  the  more  doubt  he  ntises  as 
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to  his  guilt.  Still  he  may  have  participated, 
though  at  a  diBtance,  and  Deoce  distance  is  not 
a  con^usive  answer  to  the  indictment,  unless  it 
be  BO  great  as  to  render  it  impoesible  for  bim  to 
have  participated  in  tlic  crime.  It  appears  from 
the  coarse  (the  whole  charge  being  made  a  part 
of  the  bill  of  exceptions)  tbat  the  respoodeot's 
counsel  had  claimeo,in  bisargument  to  the  jury, 
there  was  "the  most  perfect  proot  of  an  alibi," 
while  the  testimony  of  the  re^Mndent'B  own 
witnesses  showed  that  he  was  within  twenty- 
five  rods,  or  thereabouts.  The  Judge  auKgested 
to  the  jury  to  ascertain  if  the  respondent  was 
near  enough  to  assist  by  giving  warning  or 
olberwise,  and  then,  inalludiog  to  tbecounscl's 
claim  that  an  alibi  was  proved,  used  the  ex- 
pressioD  complained  of.  Counsel  seemed  to 
contend  that  proof  of  any  distance  was  proof 
of  alilri,  and  hence  a  conclusive  answer  to  the 
indictment.  The  judge  simply  stated,  in  effect, 
tbat  to  make  mere  distance  a  conclusive  an- 
swer as  an  alibi,  it  must  be  shown  to  be  so  great 
as  to  render  it  impossible  for  the  respondent  to 
have  participated.   This  was  correct. 

IV.  As  to  the  Sunday  proceedinj».  It  is 
settled  in  this  State  that  a  jury  may  deliberate 
on  Sunday,  and  may  write.out  and  seal  up  their 
verdict  on  Sunday.  True  v.  Fiumley,  w  He. 
466. 

The  weight  of  authority  is  in  favor  of  the  prop- 
osition that  the  court  may  receive  a  verdict  on 
Sunday,  the  case  having  gone  to  the  Jury  before 
Sunday.  Hoghtaling-v.  Osiorn,  15  Johns.  119; 
Bvidtkoper  v.  Chiton,  8  Watts,  56;  Baxter  v. 
Fmpie,  8  Oilm.  868.  cited  with  approval  in 
Tme  V.  Piumley.  See  also  Van  Riper  v.  Van 
Rifw.  1  South.  156;  Webber  v.  MerriU.  84  N. 
H.  S03;  State  v.  Biekette,  74  N.  C.  187;  Beid  v. 
State.  63  Ala.  403.  See  also  notes  to  13  Am. 
Dec.  291. 

If  the  JuiT  mu'  deliberate  on  Sunday,  and 
write  out  aua  seal  up  their  verdict  on  Sunday; 
if  the  court  may  receive  the  verdict  on  Sunday, 
— it  would  seem  the  presiding  justi<M  mi^ht  on 
Sunday  send  blank  forms  to  the  jury,  with  in- 
structions to  write  out  and  seal  up  tne  verdict 
when  agreed  upon,  without  thereby  invalidat- 
ing the  entire  proceedings. 

V.  As  to  the  sealing  the  verdict  and  the  sepa- 
Tation  of  the  jury  before  returning  the  verdict 
into  court  aod  mere  afflnning  it  It  was  re- 
solved by  this  court,  as  reported  in  68  Me.  690, 
that  in  any  criminal  case  where  the  punish- 
ment  was  not  death  or  imprisonment  for  life, 
the  jury  might  lawfully  seal  up  their  verdict 
when  agreed  upon,  and  might  then  separate 
during  a  temporary  adjournment  of  court.  In 
this  case  the  judge  in  nischaige  had  expressly 
instructed  the  jury  that  the  evidence  showed  no 
person  lawfully  in  the  house  at  the  time  of  the 
firing,  and  that  they  must  so  find.  This 
lowered  the  grade  of  the  offense,  from  one  ne- 
cessarily punishable  by  life  imprisonmeut,  to 
one  only  discretional  ly  so  punishable.  No  ver- 
dia  could  be  recorded  for  the  greater  offense. 
It  is  contended  by  the  State  that  the  case,  at  the 
time  of  the  giving  the  directions  to  seal  up  the 
verdict,  etc. ,  was  thus  one  within  tbe  resolution 
of  tbe  coiirt  above  cited. 

But,  however  all  this  may  be,  and  whatever 
might  be  our  duty  if  the  respondent  had  season- 
ably objected  to  what  he  now  calls  irregulari- ' 
ties,  it  i^)peai8  from  his  bill  of  e«eptions  Uiat ! 
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be  and  his  counsel  were  present  in  court,  and 
saw  all  these  things  done  and  made  no  objec- 
tion. No  intlmatton  was  given  totbe|Hwidinr 
justice  tbat  the  respondent  or  his  counsel  had 
any  objection  to  any  of  these  proceedings,  or 
regarded  them  as  possibly  detrimental  or  even 
irregular.  An  objection  from  the  respondent 
wouM  probably  have  prevented  them.  He 
probably  saw  no  barm  in  them.  They  woe 
not  matten  of  substance.  Tb^  were  mattm 
of  purely  formal  procedure,  which  perhaps  be 
might  have  insisted  should  be  carried  on  after 
stnct  ancient  forms;  but  he  did  not  so  insist  or 
even  suggest.  Having  thus  tacitly  waived  the 
irregularity,  if  any,  and  having  permitted  with- 
out  remouBtranoe  the  court  to  order  things  for 
the  admitted  convenience  of  all  persons  era- 
cemed,  he  should  not  now  have  these  proceed- 
ings quashed  and  another  trial  ordered,  unless 
it  appears  that  be  was  at  least  probably  preju- 
diced by  the  alleged  irregularities.  Alter  con- 
scientious study  and  reflection  upon  tbe  oue, 
we  are  satisfied  tbat  no  harm  was  likely  to  come 
to  him,  and  none  did  in  fact  come  to  him,  from 
the  raoceedinga  now  complained  of. 

VI.  As  to  the  direction  of  the  presiding  jus- 
tice to  tbe  jury  to  sign  and  return  the  special 
finding.  This  direction,  and  the  consequent 
Epecial  finding  tbat  no  person  was  lawfully  in 
the  house  at  the  time  of  the  firing,  was  cleariy 
for  the  benefit  of  the  respondent.  He  did  not 
object  to  it,  and  was  not  prejudiced  by  it. 
Exe^ions  overruled;  judgment  on  the  vertUet, 
Patera,  Ch.  J.,  Walton,  Dajilbrth* 
FoBtar,and  Haafcell.  JJ.,  concurred. 


Alfred  COLE 
t. 

William  C.  HATES. 

The  ad  dsmnnm  in  the  writ  ia  the  **  debt 
or  dajsutacea  denuboded,**  witbin  the 
meaning  of  a  statute  giving  an  inferior 
court  exclusive  juriadietlon  "when the 
debt  or  damages  demanded  do  not  ex- 
ceed «30." 

(Oxford — ^Decided  Deoember  A.  188BD 

ON  exceptions  by  defendant.  Overruled. 
Tbe  defendant  filed  a  motion  to  dismiss, 
and  bis  exceptions  were  to' the  ruling  of  tbe 
court  in  overruling  that  motion. 

Meetrs.  Jamaa  S.  Wright  and  J.  B. 
Peaks,  for  defendant: 

Trial  justices  have  exdn^ve  jurisdlctioa 
where  the  debt  or  damage  is  less  than  $20. 
Rev.  Stat.  chap.  88,  §  8. 
In  actions  of  tort  the  ad  damnum  might  de- 
termine tlie  question  prima  faeie;  as  that  would 
or  might  be  the  only  means  of  determining  the 
amount  of  damages  claimed,  the  damages  be- 
ing imliquidated;  but  in  actions  of  assumpsit 
on  a  contract  the  dedaratkm  must  determine 
the  amount  claimed,  and  that  wonhl  be  the 
amount  of  the  debt  or  damage  demanded. 

In  Bidlan  v.  Emery,  6  Oreenl.  261,  the  oonrt 
held  that  the  common  pleas  court  had  jurisdic- 
tion where  property  was  of  less  value  than  $20, 
because  tbe  statute  did  not  give  exclusive  juris- 
diction to  justices  of  the  peace,  but  on^  oon- 
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current  juriadiclioD.  In  Bapgood  t.  JOoherty,  8 
Gray,  878,  the  court  held  that  the  (100  ad  dam- 
num was  the  debt  or  damage  demanded,  but  it 
was  a  case  vhere  the  account  annexed  was  |I28. 

In  the  cases  in  the  Maasacbueetta  Reports 
w  here  tbe  courts  have  held  tb  at  the  debt  or  dam- 
age demanded  means  tbe  ad  damnum,  the  de- 
cisioDs  are  based  upon  a  diflereot  statute  from 
ours. 

ifmn.  GeoKve  D.  BUbee  and  Oscar 
H.  HMvjr*  for  ^aintiff : 

Ad  damnum  is  defined  in  BouTier's  Law  Die- 
tionary  to  be  the  technical  name  of  that  part  of 
the  writ  which  contains  a  statement  of  the 
amount  of  plaintiff's  injury. 

The  term  "debt  or  damages  demanded," 
as  used  iu  tbe  statutes,  has  been  construed  by 
this  and  the  Massachusetts  courts  to  be  tbe 
"  statement  of  the  amount  of  plaintiff's  injury." 

MerriU  v.  Curti*.  57  Me.  152;  61  Me.  22;  6 
He.  325;  S  Allen,  582;  8  Allen,  887. 

"  It  is  well  settled  by  tbe  decisions  of  this 
court  that  in  cases  where  tbe  jurisdiction  of  tbe 
court  is  regulated  by  tbe  amount  of  damages 
demanded  by  tbe  plaintiff,  tbe  question  as  to 
tbe  amount  so  claimed  is  to  be  decided  solely 
by  the  ad  damnum  set  forth  in  the  writ. 

14  Gray,  521;  8  Gray,  878;  12  Gray.  189.  See 
2  Gieenl.  Ev.  260;  6  Me.  826;  10  Mass.  251;  16 
Haas.  74. 

In  Rev.  Stat.  chap.  81,  regulating  the  juris- 
diction of  actions  in  tbe  Supreme  Judicial 
Court,  no  minimum  or  maximum  amoimt  of 
damages  is  mentioned:  but  by  Rev.  Stat.  chap. 
82,  g  120.  a  penalty  is  provided  if  tbe  action 
sbonld  have  been  commenced  before  a  munici- 
pal or  police  court  or  a  trial  justice,  the  plain- 
tiff recovering  for  costs  only  one  quarter  part 
of  bis  debt  or  damages. 

See  11  Me.  149;  28  Me.  207;  47  Me.  460,  note 
by  Judge  Kent. 

Ubbey*  J.,  delivered  the  o[dnion  of  the 
court: 

By  Rev.  Stat.  chap.  88.  §  8,  trial  justices 
"  have  original  and  exclusive  jurisdiction  of  all 
civil  actions  *  *  •  when  the  debt  or  damages 
demanded  do  not  exceed  $30,"  except  certain 
cases  therein  specified. 

In  this  case  the  note  declared  on  is  for  $12 
and  interest.  Tbe  od  damnum  is  for  more  than 
It  is  claimed  by  tiie  defendant  that  the 
"  debt  or  damages  draianded  "  is  to  be  deter- 
mined by  computing  the  amount  due  on  tbe 
note  when  the  action  was  tx>mmenced,  and  not 
by  the  ad  damnum. 

We  think  this  is  not  tbe  law.  It  appears  to 
be  well  settled  that  in  all  actions  sounding  in 
damages,  as  assumpsit  and  tort,  the  jurisdic- 
tion depends  upon  tbe  ad  damnum,  which  is 
the  amount  of  damages  demanded.  EUee  t. 
WJtite,  61  Me.  22;  Hapgood  v.  Doherty,  8  Gray, 
878;  Bank  v.  /W«9R,  14  Gray,  621.  i 

In  such  case  it  cannot  be  Judicially  deter- 
mined that  the  debt  or  damages  which  the  plain- 
tiff is  entitled  to  recover  are  less  than  tbe  ad 
damnum  until  judgment  is  rend»%d;  and  then 
if  it  ii  for  a  sam  kin  than  $30,  it  does  not  affect 
the  juriadictton.  Ladd  v.  KimbaU,  13  Gray, 
189. 

Bxet^ioa*  oterrul^. 

Patera,  CK.  Walton, Virgin,  Emary, 
and  Haakall,  JJ.^  concurred. 

ME. 


STATE  of  Mabie 

V. 

David  S.  LIBBT  et  at. 

The  aUeeratlon  of  pla>ee  le  aufleiently 
laid  in  an  indictment  for  killing  deer 
in  violation  of  the  game  taw,  when  it  is 
alleged  to  have  taken  place  "at  a  gore 
north  of  Nos.  2  and  8  in  Range  6,  in  said 
county  of  Franklin." 

(FraokUa  Decided  December  81.  1SB6.) 

ON  exceptions  by  tbe  defendants.  Overruled. 
The  defendants  Reed  A.  Smith  and  Eugene 
H.  Smith  were  tried  jointly  and  found  guilty 
of  the  following  counts  in  the  indictment: 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  tbe  said  David 

5.  Libby,  Reed  A.  Smith,  and  Eu^ne  H. 
SmitJ],  at  a  gore  north  of  Nos.  2  and  8  m  Range 

6,  in  said  county  of  Franklin,  on  the  25tb  day 
of  February,  Id  tbe  year  of  our  Lord  1885,  with 
force  and  arms  did  kill  five  deer  by  then  and 
there  shooting  said  deer  with  a  rifie,  said  rifie 
being  then  and  there  loaded  with  powder  and 
one  leadm  bullet,  against  the  peace  of  sidd 
State,  and  contrary  to  tbe  form  of  the  statute 
in  such  case  made  and  provided. 

"And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  tbe  said  David 
8.  Libby,  Reed  A.  Smitb,and  Eugene  H.  Smith, 
at  a  gore  north  of  townships  numbered  2  and  8 
in  Range  6,  in  said  county  of  Franklin,  on  the 
dtb  day  of  March,  in  the  year  of  our  Lord  1885, 
with  force  and'  arms  did  hunt  and  kill  seven 
deer,  against  tbe  peace  of  said  State  and  con- 
trary to  tbe  form  of  the  statute  in  such  case 
made  and  provided. 

"And tbe  jurors  aforesaid,  upon  their  oath 
aforesaid ,  do  further  present  that  the  said  David 
S.  Libby,  Reed  A.  Smith,  and  Eugene  H. 
Smith,  at  a  gore  north  of  townships  numbered 
3  and  8  in  Range  6,  in  said  county  of  Franklin, 
on  tbe  20th|day  of  March,  in  the  fear  of  our 
Lord  1885,  with  force  and  arms  did  hunt  and 
kill  five  deer,  against  tbe  peace  of  said  State,  and 
contrary  to  tbe  form  of  tbe  statute  in  such 
case  made  and  provided. " 

They  moved  in  arrest  of  judgment  for  tbe 
following  reasons: 

"  1.  The  indictment  does  not  allege  that  any 
offense  was  committed  by  these  defendants  in 
Franklin  County,  or  State  of  Maine. 

"2.  No  offense  Is  alleged  against  these  de- 
fendants in  the  indictment. 

"  8. .  No  valid  judgment  can  be  rendered  on 
the  verdict. 

"4.  It  does  not  appear  that  said  prosecution 
was  commenced  by  the  warden,  or  his  depu^, ' 
of  anv  county  where  the  deer  were  alleged  to  be 
killea,  nor  by  any  other  person,  in  any  county 
in  which  the  onense  is  alleged  to  have  been 
committed,  or  the  accused  then  resided  or  now 
resides. 

"5.  No  part  of  the  forfeiture  under  said 
chapter  goes  to  tbe  State  or  county>  alUunigb 
the  county  b  subjected  to  the  expense  of  tbis 
prosecution. 

"  6.  The  indictment  does  not  show  who  is 
entitled  to  the  forfeiture  if  the  defendants  are 
oonvicted" 
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Tbe  motion  was  OTerruled,  and  the  defend- 
ants alleged  exceptions. 

Mr.  H.  L.  Whitcomb,  for  defendants: 

"Gore" may  mean  blood  (which  is  the  first 
definilion  given  by  Webster),  it  may  mean  a 
triangular  piece  of  cloth,  or  it  may  mean  a  tri- 
angiUar  piece  of  land.  But  notliing  is  to  be 
taken  by  intendment  in  criminal  pleadings. 

In  StaU  V.  Patriek,  79  N.  C.  655  (38  Am.Bep. 
840),  indictment  for  stealing  one  poimd  of  meat, 
the  court  approves  of  a  Wisconsin  decision  de- 
claring the  term  "meat"  to  be  too  vague  and 
uncertain,  because  the  terra  "  not  only  applies 
to  the  flesh  of  all  animals  used  for  food,  but, 
in  a  general  sense,  to  all  kinds  of  provisiona" 

The  gore  is  not  alleged  to  be  in  Franklin 
County,  but  numbers  2  and  8  are  alleged  to  be 
in  said  county. 

All  the  facts  and  circumstances  constituting 
the  offense  must  be  specifically  set  forth;  and  u 
any  fact  or  circumstance  which  is  a  neces5iary 
ingredient  in  an  ofFensc  be  omitted  in  an  inrlict- 
ment,  the  indictment  is  vitiated  by  such  omis* 
sion,  and  the  objection  may  be  availed  of  by 
the  defendant  on  a  motion  in  arrest  of  judg- 
ment. « 

ComimniMtUtK  t.  Moore,  11  Cusb.  600;  1 
Chitty.  Cr.  L.  887;  State  v.  Qodftey,  84  Me. 
232. 

Mr.  Joseph  C.  Holnuui,  County  Attorney, 
for  the  State: 

Afair  construction  of  the  language  of  the  in- 
dictment shows  the  venue  properly  laid,  and 
tliat  it  is  sufficient.  Does  it  not  show  the  place 
named  "gore"  to  be  within  the  county  over 
which  the  court  has  jurisdiction? 

26  Me.  283;  61  Me.  178;  39  Me.  78.  291. 

Where  the  form  of  the  process  necessarily 
indicates  the  person  who  is  to  receive  the  pen- 
alty, or  where  the  law  makes  a  special  appro- 
priationof  it  to  a  particular  individual,  or  to  a 
cwrporate  body  oi  which  the  court  can  take 
judicial  notice,  a  formal  averment  of  the  appro- 
priation of  the  penalty  may  be  necessary. 

15  Me.  473;  4  Mass.  462,  cited  by  Jttdge  Dan- 
forth  in  60  Me.  151. 

Where  the  proceeding  is  by  indictment,  no 
private  prosecutor  being  named,  the  whole  fine 
goes  to  the  county. 

8taU  V.  Smith,  64  Me.  428. 

Emery*  J.,  delivered  the  opinion  of  the 
court: 

If  these  respondents  should  receive  a  deed  of 
conveyance  to  them  of  real  estate,  with  this  de- 
scription; "A  gore  north  of  townships  num- 
bered 3  and  8  in  Range  6,  in  the  county  of 
franklin;"  they  would  undoubtedly  look  for 
their  land  within  Franklin  County,  and  exjiect 
to  find  it  in  that  county,  and  next  north  of  said 
townships.  They  would  not  look  for  it  in  any 
other  county  or  country. 

The  same  language  in  an  indictment  suffi- 
ciently alleges  a  place  in  Franklin  County. 

The  other  alleged  causes  for  arrest  of  "judg- 
ment are  not  relied  upon,  and  are  clearly  not 
valid.  State  v.  WiUie.  78  Me.  70;  I  New  Eng. 
Bep.  668. 

Mxefptvmt  overruled. 

Peters,  C/i.  J.,  W»lton,  mrcln.  Lib- 
bey,  and  HMkelL  JJ,,  concuned. 
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John  W.  HI60INS 
«. 

Helen- E.  BUTLER. 

1.  If  the  defendant  in  a  suit  in  equity  be 
made  a  party  as  heir  of  the  plaintiff's 
wife,  the  plaintiff  is  thereby  rendered 
incompetent  as  a  witness,  by  the  stat- 
utory provisions  of  Maine. 

2.  Specific  performance  will  not  be  de- 
creed when  the  evidence  is  conflict- 
ing and  unsatisfactory,  and  the  ajzree- 
ment  itself  is  unreasonable. 

(Waldo  Decided  December  27. 1889.) 

ON  report  of  hUl,  answer,  and  proof.  Bill  dit- 
missed. 

Suit  in  equity,  sufficiently  stated  in  the  opin- 
ion. 

Memt.  Thompson  ft  Dnnton*  for  plain- 

ti£E: 

Prior  to  the  enactment  of  Pub.  Laws  1874, 
chap.  175,  courts  of  equity  had  jurisdiction  lim- 
ited to  the  cases  enumerated  in  Rev.  Stat.  chap. 
77;  but  by  Pub.  Laws  1874,  chap.  175,  which 
was  incorporated  into  Rev.  Stat.  iSHS,  cliap.  77, 
g  6,  the  court  is  empowered  wiUi  *'  full  equity 
Jurisdiction,  accordmg  to  the  usages  and  prac- 
tice of  courts  of  equity,  in  all  other  cases 
where  there  is  not  a  plain,  adequate,  and  com- 
plete remedy  at  law." 

In  Woodbury  v.  Gardner,  77  Me.  68,  the 
court,  in  construing  this  statute,  savs:  "Until 
the  Statute  of  1874,  chap.  175,  took  effect,  this 
court,  on  account  of  limited  equi^  jurtedic- 
tion,  could  not  decree  specific  performance  of 
unwritten  agreements  for  the  conveyance  of 
land  under  any  circumstances.  But  now  that 
this  broad,  general  power  is  conferred,  juris- 
diction extends  to  the  enforcement  of  all  oral 
agreements  when  the  parties  have  not  a  'plain, 
adequate,  and  complete  remedy  at  law,*  and  the 
circumstances  are  such  as  to  bring  them  within 
the  established  rules  of  equity  governing  such 
matters," 

"The  ground  of  the  remedy  is  an  equitable 
.  estoppel,  based  on  an  equitable  fraud.  After 
having  induced  or  knowingly  permitted  bd- 
other  to  perform  in  part  an  agreement  on  the 
faith  of  its  full  performance  by  both  parties, 
and  for  which  he  could  not  wdl  be  oompoi- 
sated  except  by  specific  performance,  the  other 
shall  not  insist  that  the  agreement  is  void." 

Woodbury-v.  Oan-dner/lt  Me.  68;  Pottery. 
Jacobs,  111  Mass.  32,  87. 

In  other  words,  the  Statute  of  Frauds,  having 
been  enacted  for  the  purpose  of  prevoitbg 
frauds,  should  not  be  used  fraudulently. 

Axh  V.  HaU,  78  Me.  408. 

The  complainant  is  a  competent  witness  in 
this  case.  By  the  common  law  parties  could 
not  testify,  but  that  restriction  was  removed  by 
Rev.  Stat.  chap.  H2,  S  93,  except  in  certain 
specified  cases.  Rev.  Stat.  chap.  82,  S  98,  isas 
follows:  "The  five  preceding  sections  [meaning 
S§  98,  94,  95,  96,  and  97]  do  not  apply  to  cases 
when  at  the  time  of  taking  testimony,  or  at  the 
time  of  trial,  the  party  prosecuting  or  the  party 
defending,  or  any  one  of  them,  is  an  executor 
or  an  administrator,  or  is  made  a  party  as  beir 
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-of  ft  deceased  party;  except  in  the  following  cas- 
•es:"  and  then  follow  five  exceptions,  wbich  do 
Dot  apply  to  this  case. 

Woodlmry  v.  Gardner,  77  Me.  68,  is  very 
nearly  a  parallel  case  upon  the  facts,  and,  so 
far  as  the  olijection  to  the  competency  of  the 
complainant's  testimony  goes,  strictly  appli- 
cable. 

In  Noah  V.  Bad,  4Q  Me.  168,  where  the  ques- 
tion of  the  competency  of  witnesses  arose,  un- 
der circumstances  similar  to  the  case  at  bar, 
the  court  says:  "The  question,  then,  legiti- 
mately before  us  is  whether  the  witnesses  who 
were  offered  and  excluded  were  made  a  party 
as  heirs  of  a  deceased  party." 

In  Wentwfrihy.Wentworth,  71  Me.  74. which 
was  an  action  by  a  widow  to  recover  her  dower 
against  a  tenant  claiming  to  hold  as  heir  of  de- 
fendant's deceased  hu8l>and,  objection  was 
made  to  competency  of  dcmtindsnt'e  testimony, 
Mid  the  court  says:  "The  statutory  inhibition 
applies  only  in  cases  where  the  heir  is  made  a 
par^  because  he  is  an  heir,  and  where  the  an- 
cestor would  have  been  a  par^  were  he  alive. " 

The  case  of  Barieigh  v.  WhiU,  64  Me.  23, 
relied  on  by  the  respondent  at  the  hearing  in 
ibis  case,  is  not  applicable. 

If  one  purchases  an  estate  with  his  own 
money,  and  the  deed  be  taken  in  the  name  of 
mother,  a  trust  results  by  presumption  of  law 
in  favor  of  him  paying  the  money. 

Baker  v.  Vininf/,  80  Me.  131;  Budk  v.  Suxuey, 
4t5  Me.  41;  Dwind  v.  Vtaxie,  86  Me.  609. 

Trusts  concerning  lands,  ariung  by  Implica- 
tion of  law,  need  not  be  declared  by  any  writ- 
ing. 

Dudley  v.  Bachehler,  53  Me.  403. 
Payment  of  the  purchase  money  may  be 

Soven  by  parol  (Birhardam  v.  Woodim-m,  43 
e.  206;  ^Itey  v.  HUl,  50  Me.  470;  Burleigh 
v.  White,  64  Me.  23);  and  this  may  be  sliown 
-after  the  death  of  the  trustee  as  well  as  before 
<Hill,  Trust.  4th  Am.  ed.  p.  154). 

This  same  question  arose  in  Burleigh  v.  White, 
64  He.  28,  and  the  court  says:  "A  fraudulent 
-design  is  not  to  be  presumed ;  it  must  be 
proved." 

Mr.  J.  H.  XontconMrr,  for  defendant: 

Plaintiff  attempts  to  establish  the  trust  by  his 
-own  oral  testimony  in  relation  to  said  trust  be- 
fore the  decease  of  said  Eliza  H.  lliggins.  This 
he  is  not  allowed  to  do,  the  rcspoDdeot  being 
made  a  party  to  this  action  by  reason  of  being 
the  heir  of  said  Eliza  H.  I&ggins,  deceased. 

Rev.  Stat.  chap.  83.  ^  98;  l^mmmM  v.  Moul- 
Jon,  27  Me.  496 ;  Wentwmih  v.  Wentioorth,  71 
Me.  78;  Uvbfxird  v.  Johnson,  77  Me.  142. 

Rev.  Stat.  chap.  73,  ^  11,  reads:  "There  can 
be  no  trust  coQcemiag  lands,  except  trusts  aris- 
ing or  resulting  by  implication  of  law,  unless 
created  or  declared  by  some  writing  signed  by 
the  party  or  his  attorney,"  and  the  woras  "cre- 
ated and  declared"  are  construed  by  this  court 
to  be  synonyms  with  "manifestedauidprov^," 
-as  they  stood  in  the  original  seventh  section  of 
the  Statute  of  Frauds. 

B<Ue»  V.  Hurd,  65  Me.  181. 

The  proof  of  the  trust  must  be  by  writing 
^gned  by  Eliza  H.  Higgins.  For  when  lands 
are  purchased  and  paid  for  by  the  husband, 
and  the  conveyance  is  made  to  his  wife,  an  im- 
plied or  resulting  trust  does  not  arise.  It  is 
presumed  to  be  an  advancement  to  her, 
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Story,  Eq.  Jur.  g  1304:  Whiitm  v.  Whittw, 
8  Cush.  200;  8pnng  v.  Eight,  22  Me.  408;  8U- 
vent  v.  titetena,  70  Me.  92;  Oerry  v.  Stitnton, 
60  Me.  188:  Flint  v.  Sheldon,  13  Mass.  448. 

In  Gatraa  v.  CoUmm,  104  Mass.  274,  a  state 
of  facts  almost  identical  with  the  case  at  bar  is 
passed  upon  by  that  court,  and  can  be  regarded 
as  a  disposiUon  of  this  one.  I^toI  evidence  of 
the  object  and  purpose  for  which  the  convey- 
ance was  made,  thereby  to  convert  the  dead 
into  one  of  trust,  ia  not  admissible. 

Oerr}/  v.  Stimton,  60  Me.  188;  F^int  T.  Shel- 
don, 18  Mass.  448. 

"To  be  enforceable,  the  agreement  mmt  be 
concluded,  unambiguous,  founded  on  a  valua- 
ble con^dcration,  fair  and  just  in  all  its  parts, 
and  such  that  its  specific  performance  will  not 
be  harsh  or  oppressive  upon  the  party  agiUost 
whom  it  is  sought." 

Woodbvr;/  v.  Gardner,  77  Me.  71. 
The  plaintiff  knew  the  fee  was  in  his  wife 
and  descended  tn  her  heir,  the  defendant.  The 
defendant  did  not  know  her  right  in  the  real 
eitate  at  the  time  the  imeement  was  made. 
She  ia  therefore  not  bouniTto  execute  it  if  made 
to  her  injury. 

Hogan  v.  Wixted,  138  Mass.  270;  Story,  Eq. 
Jur.  g  180. 

The  fact  that  the  plaintiff  has  paid  the  full 
price  agreed  upon  for  the  premises  does  not 
take  the  case  out  of  the  Statute  of  Frauds. 
aioM  V.  i/utbert,  102  Mass.  38. 
"I^rtial  performance  is  such  carrying  out 
of  the  agreement  by  one  party  thereto,  that 
fraud  would  result  to  him  unless  the  other 
party  be  oimpelled  to  perform  his  part  of  it" 
.  Aa/t  V.  Hare,  78  Me.  408;  Woodbury  v.  Gard- 
ner, tupra. 

HaakeUt  J.,  delivered  the  opinion  ttf  the 
court : 

The  orator  seeks  a  decree  that  the  respond- 
ent shall  convey  certain  real  estate  to  him,  upon 
two  grounds:  (1)  that  he  may  secure  the  bene- 
fit of  a  resulting  trust,  that  arose  in  his  favor 
in  the  hands  of  Iiis  wife  in  her  lifetime,  and  at 
her  death  descended  to  the  respondent:  (!^ 
that  he  may  have  specific  performance  of  the 
respondent  s  agreement  with  him  to  make  the 
conveyance. 

The  respondent,  by  answer,  denies  both  the 
trust  and  the  agreement,  thereby  casting  the 
burden  upon  the  orator  to  prove  both. 

Without  the  testimony  of  the  orator,  theevi- 
dence  does  not  sustain  the  averment  of  the  bill, 
that  the  estate  was  held  in  trust;  and  to  prove 
that  issue  the  orator  is  not  a  competent  witness. 
The  respondent  is  summoned  to  answer  the 
charge  tnat,  as  heir  of  her  mother,  the  estate 
cast  upon  her  is  a  trust  estate  that  was  acquired 
and  held  by  her  mother  in  trust  for  the  orator's 
use.  She  13  thus  "made  a  party  as  heir  of  a 
deceased  party."  Kev.  SUt.  chap.  83,  ^98; 
Simmmt  v.  MvulUm^  37  Me.  496  ;  Bwrleigh  T. 
White,  64  Me.  23  ;  Wmtworth  v.  FenftoortA, 
71  Me.  72. 

■  To  prove  the  alleged  agreement  of  the  re- 
spondent to  convey,  the  orator  is  a  competent 
witness,  because,  touching  that  agreement,  the 
respondent  is  summoned  to  answer  in  her  own 
right  and  on  her  own  account.  It  seems  that 
the  bill  must  be  multifarious,  as  two  distinct 
causes  for  relief  are  set  oat;  but  as  no  ob- 
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jection  is  urged  on  that  account,  the  court  is 
constrained  to  decide  the  latter  issue. 

The  properly  said  to  have  been  conveyed  to 
the  mother,  and  inherited  by  the  respondent, 
and  by  her  agreed  to  be  conveyed  to  the  orator, 
is  valued  by  some  witnesses  at  $1,200.  The 
consideration  for  the  respondent's  agreement 
to  convey,  that  is  said  to  have  been  paid  by 
the  orator,  was  the  dt-livery  of  a  horse  valura 
by  some  witnesses  at  $100.  Whatever  agree- 
ment the  respondent  made  was  doubtless  un- 
der the  impression  that  she  could  not  hold  the 
land,  but  had  only  a  claim  against  it  for  money 
that  she  had  expended  in  the  support  of  her 
father's  family,  amounting  to  a  considerable 
sum. 

The  evidence  touching  the  agreement  is  so 
conflicting  and  unsatisfnctory.  and  the  aCTee- 
ment,  standing  by  itself,  as  it  must  stand  in 
in  this  cause,  ist>o  tmreasonable.  that  the  court 
hesitates  to  grant  relief,  and  refers  the  parties 
to  aoourt  of  law,  where  such  damages  may  be 
recovered  as  Uie  law  may  give.  H^od&tny  v. 
Gardner,  77  Me.  71. 

BOl  ditmtiued. 

Peters.  Ck.  J.,  Walton.  Damforth, 
ft  and  Foster,  JJ.,  concurring. 


AUGUSTA  SAVINGS  BANK 

V. 

John  R  GROSSMAN  et  al. 

1.  A  Jadguent  creditor  may  maintain  a 
suit  in  equity  against  the  debtor  and 
any  person  who  holds  the  title  to  the 
debtor^B  real  estate,  in  order  to  reach 
such  property  for  the  satisfaction  of  the 
judgment  debt 

8.  Where  the  person  so  holding  the  title 
was  a  daufi:nter  of  the  debtor,  the  court 
aUowed  her  a  lien  upon  the  property 
for  money  advanced  by  her  to  her 
father,  but  did  not  allow  her  for  wages 
for  ber  labor  for  him  from  the  time  she 
was  fourteen  years  of  age  to  twenty-one. 

(AncOBta — Beoided  Deoember  81, 1886J 

ON  report. 
Bill  in  e(^ui^  inserted  in  a  writ  of  attach- 
ment. Siutatiud. 

BtU  of  Complaint. 
The  plaintiff  bank  complains  tliat  the  said 
John  B.  Grossman  on  the  11th  day  of  August, 
1878,  for  a  valuable  consideration,  to  wit,  $700, 
paid  by  said  bank  to  said  Grossman,  gave  said 
bank  bis  promissory  note  of  that  dale,  promis- 
ing to  pay  said  bank  the  sum  of  $700  in  one 

Sear  from  that  date,  with  ioterestat  the  rate  of 
percent  per  annum,  payable  semi-aunually. 
That  by  reason  of  failure  to  pay  said  note  bv 
said  Grossman,  according  to  tiie  tenor  thereof , 
said  note  was  placed  in  suit,  the  action  thereon 
bE^g  eDla*ed  at  the  December  Term,  ItlTO,  of 
the  Superior  Court  for  the  County  of  Kenne^ 
bee,  and,  on  February  34,  1880,  said  bank  re- 
covered judgment  against  said  Crossman  for 
the  amount  then  due  on  said  note,  said  amount 
being  $567.58  damages,  and  also  $18.10  costs 
al  suit,  as  by  the  record  now  remaming  in  said 
court  more  fully  appears;  and  that  execution 
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for  said  amount  was  issued  on  February  85,. 
1880.  a  last  execution  for  same  amount  in  same 
action  being  issued  Januanr  14, 1884,  which 
execution  was  placed  in  the  hands  of  an  officer 
duly  qualified  to  serve  the  same,  and  that  said 
offlcer  has  made  due  return  thereon  that  be 
could  find  no  goods  or  prM)eny  of  the  said 
John  R.  Grossman  to  satisfy  said  execution, 
and  therefore  duly  returned  the  same  in  do  part- 
satisfled,  and  since  said  24th  day  of  Febmair, 
1880,  the  date  of  said  judgment,  said  John  R. 
Grossman  has  had  no  property  which  could  be- 
come at  to  satisfy  said  judgment,  and  said  last 
exectitlon  is  now  whtdfy  unsatisfied  and  due  to 
said  bank. 

And  complainant  further  says  that  said  John 
R.  Grossman  is  the  father  of  tne  said  Sadie  E. 
Briggs,  and  that  the  said  John  R.  Crossman 
and  bis  said  daughter,  Sadie  E.  Briggs.  com- 
bining and  confederatin"^  together  and  contriv- 
ing to  injure  and  defraud  said  bank,  and  fraud- 
ulently to  secure  the  property  of  said  Grossman 
from  attachment  and  executicm.  and  to  prermt 
said  bank  from  collecting  said  account  and  sat- 
isfying the  same  and  anv  judgment  and  execu- 
tion, or  any  part  thereof,  from  the  property  of 

the  said  John  R.  Grcwsman,  on  the  day 

of  ,  1876,  purchased  a  certain  lot  of  land 

situate  in  said  China,  and  paid  therefor  the 
sum  of  $876,  with  mon^  belonging  solely  to- 
him,  the  sud  Grossman,  and  took  a  oonvCT- 
ance  thereof  by  and  to  and  in  the  name  of  said 
Sadie  E.  Briggs,  then  bearing  the  name  of 
Sadie  E.  Cn^sman. 

And  said  complainant  further  savs  upon  in- 
formation and  belief  that  the  said  John  R. 
Grossman  thoreafterwards,  with  the  knowledge 
and  fraudulent  consent  of  the  said  Sadie 
erected  a  stable  and  shed  upon  said  premises, 
and  the  lumber,  labor,  and  materials  therefor 
were  furnished  and  provided  by  said  John  R. 
Grossman,  or  by  means  furnished  by  him  to- 
the  amount  of  about  $200. 

And  said  complainant  further  says  upon  in- 
formation and  belief  that  said  John  R.  Cross- 
man,  since  said  lltbdnyof  August,  lb78,  when 
said  note  was  so  given  said  bank  by  said  John 
R.  Crossman,  intending  to  defraud  said  bank, 
and  with  the  fraudulent  coilsent  and  agreement 
ofthesaid  Sadie  E.,  paid  to  thesaid  Sadie £.  oth- 
er money  to  which  she  had  no  legal  or  equitable 
claim,  in  addition  to  the  amount  contributed 
by  him  for  the  purchase  of  said  real  estate. 

And  said  complainant  ftuther  savs  that  the 
value  of  s^d  real  estate  so  fraudulenUy  con- 
veyed to  said  Sadie  E.,  together  with  the  im- 

{)rovements  thereon  made  bv  said  Crossman.  is 
ess  than  the  amount  of  Sala  judgment  twainst 
said  John  R.  Crossman,  aQd  that  the  value  of 
said  real  estate  so  fraudulently  conveyed,  to- 
gether with  the  value  of  the  money  so  fraud- 
ulently paid  said  Sadie  E.,  in  addition  to  the 
money  paid  for  the  purchase  of  said  real  estate 
so  fraoaulently  conveyed,  is  equal  to  or  exceeds 
the  amount  now  due  on  said  judgment. 

All  which  actions  and  doings  of  said  defend- 
ants were  intended  by  said  defendants  to  hinder, 
delay,  and  defeat  said  complainant  in  the  recov- 
ery of  said  debt  due  to  said  complainant;  are  in 
violation  of  Uie  rights  of  said  bank  as  a  creditor 
of  said  John  R.  GroBsman,  and  cfmtrazy  u> 
equity  and  good  oraiscience;  and  tend  to  th» 
wrong  and  Injury  of  said  complainant.  la 
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conaideraHon  whereof,  and  forasmuch  aa  said 
complaiDant  has  no  adequate  remedy  at  kw  iu 
the  premises  sccording  to  the  strict  rules  of  tbe 
common  law,  and  can  only  have  relief  in  a 
court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable,  to  the 
end,  therefore,  that  said  complainant  shall  have 
relief  in  the  premises,  said  complainant  prays 
that  this  honorable  court  wilt  order  and  decree 
that  said  defendants  shall  jointly  or  severally, 
as  Uiis  court  shall  deem  that  justice  and  equitv 
shall  require,  pay  over  and  account  for  all 
pTopertv  and  sums  of  money  belonging  to  the 
said  John  R.  Crossman,  now  fraudulently  held 
by  said  Sadie  E.  Briggs  in  violation  of  the 
equitable  rights  of  said  bank  as  a  creditor,  and 
tlut  said  complainant  shall  have  such  other  re- 
lief as  this  court  shall  deem  proper,  so  that  said 
judgment  of  said  oompldnant  may  be  satisfied 
therefrom. 

Anttm"  of  John  R.  Orotaman. 

And  now  the  said  John  R.  Crossman  comes, 
and,  reserving  to  himself  all  manner  of  objec- 
tions to  the  imperfections  and  iuBufBciencies  of 
tbe  plaintiff's  bill,  the  same  as  if  especially  de- 
muned  to,  particularly  the  failure  to  state  a 
case  which  tbe  court  can  legally,  take  cogni- 
zance of,  answers  as  fdlows: 

That  on  August  11,  1878,  he  did  borrow  of 
tbe  plaintiff  tbe  sum  of  f700,  and  gave  his 
note  therefor,  as  stated  In  plaintiff's  bill,  and 
amply  secured  the  payment  of  said  note'by  a 
mortgage  of  real  estate;  that  tiie  plaintiff  has 
•n  execution  against  him  as  set  forih  In  plain- 
CUTs  bUl,  but  be  says  the  plaintiff  is  not.  in 
equity,  mtitled  to  have  any  execution  asainst 
him  on  said  note;  that  tbe  plaintiff  had  the 
benefit  of  said  mortgage,  took  the  land  mort- 
gaged, and  sold  it  at  private  sale,  without  the 
Knowledge  of  the  defendant,  for  about  one 
third  of  Its  real  value,  and  defendant  supposes 
that  said  execution  is  for  the  balance  due  on 
Kdd  note;  that  he,  beingignorant  asto  his  legal 
rights,  did  not  defend  the  action  broueht  on 
■ud  note,  as  he  ought  to  have  done;  that  the 
land  mortgaged  and  sold  as  above  was  at  the 
time  of  the  sale  more  than  suflQdent,  on  a  fair 
sale,  to  pay  said  note. 

Defendant  admits  that  in  September,  1876, 
acting  for  his  daughter,  then  Sadie  E.  Cross- 
man,  at  her  request,  he  did  make  a  trade  for  a 
small  place  in  China,  selected  by  her,  at  the 

Srice  of  $375,  and  paid  that  sum  for  it,  and  the 
eed  was  made  to  her;  but  be  denies  that  the 
money  paid,  or  any  part  thereof,  belonged  to 
him;  on  tbe  contrary,  he  says  It  belonged  to  ber 
■and  was  berownmoney,— about  $800  of  it  hav- 
ing come  to  her  from  deceased  relatives;  the 
lert  she  bad  earned  by  her  labor. 

Defendant  also  admits  that  be  did  soon  after- 
wards erect  a  stable  thereon,  costing  about  $2<l0, 
and  also  that  he  paid  money  to  her;  but  it  was 
money  due  to  her  for  wages,  and  not  all  that 
he  owed  her. 

Now  the  defendant  most  positively  and  em- 
phatically says  that  neither  at  the  time  be  made 
tbe  trade  for  the  above-named  parcel  of  land 
and  paid  the  money  for  it,  nor  when  be  built 
the  stable  oo  it,  nor  when  he  paid  bis  said 
daughter  on  her  wages,  nor  at  any  other  time, 
did  he  combine  and  c<»ifederate  with  his  said 
dmghtw  to  defraud  the  plaintiff;  that  such  a 
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thought  never  entered  his  mind;  thatbealway» 
believed  and  still  believes  that  the  mortgage 
tbe  plaintiff  bad  was  entirely  sufficient  to  pay 
the  debt  of  the  plaintiff. 

Antuer    Sadie  B.  Crtmman. 

And  now  the  said  Sadie  E.  Briggs  cornea, 
and,  reserving  to  herself  all  manner  of  objections- 
to  the  imperfections  and  insutliciencies  of  the 
plaintiff's  bill,  tbe  same  as  if  especially  de- 
murred to,  particularly  the  failure  to  stateacase 
of  which  tbe  court  can  legally  take  cognizance, 
answers  as  follows: 

That  as  to  all  that  pert  of  the  [daintiff 'a  bill 
which  relates  to  the  debt,  and  the  suit  in  which 
execution  was  recovered,  she  has  no  knowledge 
except  upon  information,  and  makes  no  further 
answer;  that  as  to  the  residue  of  said  bill  she 
says  that  in  Septemtwr,  1876,  she  had  some 
money,  about  $300  of  which  came  to  ber  from 
deceased  r^atives,  and  the  rest  as  wages  for  ber 
labor,  and  wished  to  invest  a  portion  of  it  in 
real  estate,  and  selected  a  place  which  she 
thought  she  would  like,  and  requested  her 
father,  the  said  John  R.  Crossman,  to  trade  for 
it,  if  he  could,  for  her,  and  be  did  at  the  price  of 
$375,  which  she  paid  with  her  own  money  and 
took  a  deed.  She  admits  that  tbe  said  John  R. 
Crossman  built  a  stable  on  the  same  place,  and 
afterwards,  on  a  setUement  with  her,  paid  her 
money  that  was  due  her  tot  labor,  but  did  not 
pay  all  that  was  due. 

Now  she  says,  most  podtively  and  emphati- 
cally, that  neither  at  the  time  when  she  bought 
said  parcel  of  land,  nor  when  a  stable  was  built- 
on  it,  nor  when  ber  father  paid  her  for  labor, 
nor  at  any  other  time,  did  she  combine  and 
confederate  with  her  father,  tbe  said  John  K. 
Crossman,  to  defraud  the  plaintiff;  thatshehad 
no  such  intention,  and  does  not  believe  her 
father  ever  had;  from  information  and  belief 
she  considered  the  mortgage  the  plaintiff  held 
entirely  sufficient  to  secure  the  debt. 

Mettrt.  S.  ft  L.  Tltcomb,  for  plaintiff. 

Mr.  R.  W.  Bla«k.  for  defendants. 

Per  Curiam. 

We  perceive  do  question  of  unsettied  law  In 
this  case, — it  is  a  question  of  fact.  Making  a 
decision  as  if  sitting  with  juiy  powers,  we  thmk 
the  complainant  is  entitled  to  relief. 

The  property  in  question  is  a  small  home- 
stead, bought  by  one  defendant  (father)  in  hia 
daughter's  name.  She  is  the  other  defendant. 
He  has  always  occupied  and  controlled  it  as  bia 
own.  The  story  by  which  the  daughter  claims- 
it  as  her  own  is,  that  she  earned  the  purchase 
money  by  hiring  out  with  her  father  from  the 
age  01  fourteen  until  she  was  twenty-one,  char- 
gmg  for  ber  4ervices  while  they  belonged,  as  a 
matter  of  law,  to  him.  The  preposterous  story 
is  Inconsistent  with  all  the  facts  in  tbe  case. 
She  claims  her  father  owed  her  for  furniture 
which  her  stepmother  gave  her.  The  step- 
mother's will  is  introduced,  giving  her  none. 
But  the  will  did  give  her  $50,  which  went  into 
her  father's  bands.  That  amount,  with  its  in- 
terest and  all  accretions,  miv  possibly  be  $100 
fit  this  time.  The  burden  of  proof  bang  upon 
the  complainants,  it  may  be  just  to  allow  that 
the  daughter  has  that  amount  ($100)  of  lien 
upon  the  title  to  the  land. 

BiU  nuta»'n<(r,  with  eottt.  A  proper  decree  to- 
be  JO^  in  aewrdanee  teith  tie  ivserqrf. 

S7» 
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Samuel  N.  HODGDON  of. 

1.  Where  the  writ  contains  a  eoant  for 
moner  had  and  receiTed.  without  any 
■pecifieation  of  the  claim  thereunder, 
tnere  can  be  no  valid  attachment  of 
real  estate. 

2.  The  retoro  of  a  levy  upon  real  estate, 
not  algned  by  the  offlcer,  nkay  be 
amended  by  allowing  the  offlcer  to  sign , 
when  it  states  facts,  and  the  rights  of 
innocent  purchasers  have  not  inter- 
vened. 

8,  When  an  attorney-  at  law  is  employed 
to  sue  a  debt,  attaches  real  estate,  pro- 
cures a  judgment,  and  levies  the  same 
upon  the  land  attached,  be  is  forever 
estopped  from  denjlni*  the  validity 
of  his  own -acts. 

4.  If  be  afterwards  purchases  the  land 
levied  upon,  any  title  ho  may  thus  ac- 
i|aire  wUl  ennre  to  the  benefit  of  the 
judgment  creditor,  his  client. 

■6.  The  record  that  discloses  the  relation 
of  attorney  and  client  touching  a  levy 
upon  real  estate  is  a  sufficient  notloA  to 
a  snbsequent  pnrahaeer  from  the  at- 
torney. 

(Placataquia  Decided  December  24, 1886.} 

ON  report.  Ikfendantt  d^atUted. 
The  opiDion  states  the  case. 
Mr.  Ephraim  Flint,  for  plaintiff: 
It  in  well  settled  that  an  officer  may  amend 
his  return  by  stating  the  fact  that  the  person  by 
whom  the  appraiwrs  were  sworn  was  a  justice 
of  the  peace  (Iloiaanl  v.  Turner,  6  Me.  108);  by 
certifym^  that  the  appraisers  were  discreet  as 
well  asdtsititerestcd  men  {Oliddenv.  Philbrick, 
66  Me.  233);  by  certifying  by  whom  the  ap- 
praisers were  cnosen,  eveti  alter  the  lapse  of 
nearly  twenty  years  (Gilman  v.  Stetaon,  16  Me. 
134);  and  in  ^pear  v.  Sturditant,  14  Me.  368, 
the  court  cites  as  authority  an  English  decision, 
where  an  amendment  was  allowed,  of  the  na- 
ture of  the  one  asked  for  in  this  case,  after  the 
lapse  of  nearly  thirty  years. 

In  Commonwealth  v.  Parker,  2  Pick.  550, 
after  a  verdict  of  guilty  in  a  capital  case,  the 
ofBcer  who  served  the  venire  for  one  of  the 
grand  jury  was  allowed  toamend  his  return  by 
sibling  it. 

in  Adams  v.  BMruon,  1  Pick.  461,  a'deputy 
sheriff,  having  returned  a  writ  with  a  minute 
only  of  the  time  and  manner  of  service  without 
any  signature  thereto,  was  allowed  to  make  a 
full  return  after  he  bad  ceased  to  be  an  officer. 

In  Vhiida  v.  Barrowt,  9  Met.  418,  it  waa  held 
that  un  amendment  may  be  made,  by  leave  of 
-court,  of  an  officer's  return  of  an  attachment  of 
land,  by  affixing  bis  signature  to  the  return,  al- 
though another  offlcer  has  duly  returned  a  sub- 
sequent attachment  of  the  same  land  in  another 
suit. 

In  Sharp  v.  Kennedy,  50  Ga.  208.  and  in 
Butherford  v.  Crawford,  58  Ga.  138,  it  was  held 
that  the  failure  to  sign  a  levy  on  real  estate  is 
amendable,  the  signature  being  only  supplying 
a  clerical  error. 
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In  Wilton  Mfg.  Co.  v.  ^Uer.  84  Me.  481,  an 
officer  was  allowed  to  amend  bis  return  by  affix- 
ing bis  signature  thereto. 

There  can  be  no  doubt  of  the  right  of  the 
co\irt  to  allow  the  amendment,  now  asked  for. 
with  a  saving  of  all  rights  acquired  in  good 
faith  before  its  allowance. 

Olidden  v.  Phitbrirk,  66  Me.  327;  Fairfiddr. 
PatM,  23  Me.  508.  See  Cleavinger  v.  Reimar, 
8  Watts  &.  S.  486;  Uocken^rjf  v.  Carlitle.  5 
Watts  &  8.  348;  QaOrraitk  v.  Elder.  8  Watts,  81; 
Henrjf  v.  Raiman,  25  Pa.  854. 

In  WhitUer  v.  Vamejf.  10  N.  H.  291,  it  was 
held  "that  when  a  8ut»equent  purchaser  ot 
creditor,  being  chargeable  with  constructive 
notice  of  what  is  on  the  record,  if  be  has  suf- 
ficient to  show  that  all  the  requirements  of  the 
law  have  probably  been  complied  with,  and  he 
will,  notwithstanding,  attempt  to  procure  a 
title  under  the  debtor,  he  should  stand  chargea- 
ble with  notice  of  all  the  facts,  the  existence  of 
which  is  indicated  and  rendered  probable  by 
what  is  stated  on  the  record,  and  the  existence 
of  which  can  be  satisfactorily  shown  to  the 
court"  This  decision  is  indmed  in  FairikU 
V.  Paine,  28  Me.  508;  Fiteh  v.  T^Ier,  84  Me.  471: 
Olidden  V.  PhiUfHek,  56  Me.  324;  Knii^U  v. 
Tylor,  67  Me.  594;  i/a«n  v.  Snme,  14  ViSk.  M; 
Choie  V.  Williamt.  71  Me.  196. 

In  Qlidden  v.  Pliilbriek,  56  Me.  324,  thecourt 
says:  "But  if  the  return  conbun  sufficient 
matter  to  indicate  that,  in  making  the  extent, 
all  the  requisites  of  the  statute  have  been  com- 
plied  with,  an  amendment  may  be  made  no(p 
withstanding  any  intervening  interest  of  a  sob- 
sequent  purchaser  or  creditor." 

See  Kniffht  v.  Taglor,  67  Me.  694,  595. 

In  Fairfeld  v.  Pain£,  28  Me.  508,  and  Thatder 
V.  Milter,  18  Mass.  270.  it  has  been  held  that 
"such  amendments  can  be  allowed  only  when 
there  is  something  upon  the  record  by  which 
the  correction  can  be  made,  and  in  auch  cases 
there  can  be  no  difficulty." 

The  plaintiff  is  not  without  claim  of  title  to 
the  loeu$  in  quo  (lot  No.  66),  by  virtue  of  unta- 
terupted  seisin  of  his  grantor  and  himself  dur- 
inga  term  of  more  than  twenty  years. 

Proprt.  of  Kennebee  Pureham  v.  Springer,  4 
Mass.  419.  See  Propt.  of  Kennebec  Purchaser. 
Laboree,  2  Me.  375. 

Acts  of  ownership  and  condiict  of  a  person 
claiming,  adversely,  a  title  to  wild  lands,  when 
known  and  acquiesced  in  by  him  who  has  a 
right,  are  sufficient  to  constitute  a  disseisin. 

Robiaon  v.  SiceU,  3  Me.  816. 

By  the  levv  of  the  execution  upon  Lot  No. 
66,  and  the  delivery  of  seisin  and  possearim 
thereof  to  Charles  A.  Everett,  as  attcove^  of- 
Samuei  E.  Crocker,  he  (Crocker)  acquired 
seisin  and  possession  of  that  lot,  and  Benjamin 
Soule  and  other  claimants  thereto  were  there- 
by disseised  {Gore  v.  Brazier,  1  Met.  462 ; 
BartUtt  V.  Perkint,  18  Me.  87;  BryantY.  Tudxr, 
19  Me.  888:  Niekereon  v.  WhitUer,  20  Me.  328; 
JVoMn  V.  Chant,  21  Me.  160);  and  such  would 
be  the  case,  even  if  the  levy  was  defective 
(Allen  V.  Thayer,  17  Mass.  200;  Bigeloto  v.  Jonet, 
10  Pick.  164;  Allen  v.  Toft,  6  Gray,  552);  and 
though  it  should  appear  that  Soule  was  not  the 
true  owner  {BootlAy  v.  Ilaihaway,  20  Me.  261; 
Hurd  V.  Cvshing,  7  Pick.  169). 

The  seisin  of  Crocker  and  his  assignee,  Briggs. 
is  presumed  to  have  continued  until  prooTot 
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the  contrary  be  abown,  or  aatil  disseisin  be 
proved  {Pri^prt.  of  Kmruiec  Piirchem  v.  fiprin- 
ger,  4  Mass.  418;  Woodman  v.  Bodfyh,  35  Me. 
S17;  Clatk  v.  PraU.  55  Me.  646);  Mid  an  entry 
into  land  to  effect  disseisiD  must  be  made  with 
that  intention,  sufficiently  indicated  either  by 
the  act,  or  by  words  accompanying  it  (A>&i- 
*on  V.  SwM,  8  Me.  316). 

In  CUaringer  v.  Reimar,  8  WatU  ■&  8.  486, 
it  is  held  that  "an  attorney  employed  to  sup- 
port the  title  of  a  defendant  ui  ejectment  a^inst 
that  of  the  plaintiff  will  not  be  permitted, 
during  the  pendency  of  the  action,  or  after 
judgment  rendered  m  it  against  his  client,  be- 
fore the  latter  is  turned  out  of  possession  imder 
the  judgment,  to  purchase  the  title  of  the 
plaintiff." 

In  Hoektnbury  v.  Carli^e.  5  Watts  &  S.  348, 
it  was  held  that  "counsel  who  has  been  con- 
sulted about  a  title  to  land  will  not  be  permit- 
ted to  purchase  an  outstanding  one,  ana  set  it 
up  in  opposition  to  bis  client." 

In  Oalbraitk  v.  Eider.  8  Watts,  81,  the  court 
held  thst  "an  attorney  at  law,  who  has  been 
consulted  professionally  respecting  the  title  to 
lands,  cannot  afterwards  become  a  purchaser 
of  those  landf)  from  the  State  or  of  a  third  person, 
and  set  up  such  title  against  that  of  his  client, 
but  the  same  shall  enure  to  the  benefit  of  the 
client." 

See  Purker  v.  Carter,  4  Munf.  273,  286,  287; 
Heiiter  y.  Daris,  8  Yeates,  4. 

The  profession  of  a  lawyer,  when  regulated 
by  principles  of  sound  morality  and  high-mind- 
edness,  as  it  erer  ought  to  be,  has  at  all  times 
been  regarded  as  one  of  exeat  honor  and  usef  ul- 
nesis;  but  to  render  sucb'profession  either  hon- 
orable or  useful,  it  is  veiy  obTious  that  a  most 
scrupulous  fidelity  must  be  forever  observed  on 
tbepart  of  the  lawyer  towards  his  client. 

lais  principle  is  well  understood,  and  ap- 
plied to  other  species  of  trust,  seemingly  of  a 
less  iOTiolabte  charai^  then  that  which  sub- 
sists between  counsel  or  attorney  and  client;  as, 
for  instance,  where  an  executor  or  guardian 
renews  a  lease,  though  with  his  own  money, 
such  renewal  shall  be  deemed  to  be  in  trust  for 
the  person  beneficially  interested  in  tbeold  lease. 

/lolt  V.  Holt,  1  Ch.  Cas.  191;  Whaltai  v.  Wkal- 
iey,  I  Vem.  484;  Sand.  Uses,  240;  VanHorne 
T.  Foada.  5  Johns.  Ch.  407. 

Id  Benrg  t.  Baiman,  25  Pa.  854,  it  was  held 
that  "an  attorney  at  law  who  had  beni  em- 
ployed professionally  to  sustain  a  title  to  land 
cannot,  before  or  after  the  cause  is  ended,  or 
during  the  continuance  or  after  the  termination 
of  the  relation  of  counsel  and  client,  while  the 
client  holds  or  after  he  has  conveyed  his  inter- 
est, purchase  for  himself  the  oppostog  or  any 
outstanding  title;  but  such  purchase  wiU  enure 
to  the  benefit  of  the  client  or  bis  vendee." 

The  fact  that  a  person  holds  a  recorded  deed 
of  land  is  not  conclusive  evidence  of  title  to  it. 
The  registry  of  a  deed  is  constructive  notice  only 
to  after-purchasers  under  the  same  grantor. 

Bate$  V.  NoreroM,  14  Pick.  224. 

In  Washburn  on  Keal  Property, vol.  2,  p.  480, 
under  Titie  Other  than  by  Grant,  is  an  authority, 
"that  it  may  be  stated  as  a  general  proposition 
that  any  one  claming  under  one  who  is  bound 
by  estoppel  is  Idmseu  bound  by  the  same  es- 
toppel." 

See  18  N.  H  889. 
m. 


In  Fairbanks  v.  WiUiamtoa,  7  Me.  100,  it  was 
held  that  wherever  the  grantor  is  estopped,  all 
claiming  under  him  are  estopped  also,  and  this 
part  of  the  decision  in  that  case  has  never  been 
overruled,  but  sustained  in  Pike  v.  Oalrin,  29 
Me.  188;  Somee  v.  Skinner,  8  Pick.  52;  Whitt 
V.  Patten,  24  Pick.  326. 

These  decisions  are  in  harmony  with  those  of 
Eenry  v.  Raiman,  26  Pa.  854,  and  QaJbraiih 
V.  Elder,  8  Watts,  81. 

Mr.  Peregrine  White*  for  defendants: 

The  writ  contained  three  counts:  two  upon 
promissory  notes,  and  one,  a  general  money 
count,  without  any  specification  of  the  claim  to 
be  proven  under  it.  This  was  fatal  to  the  at- 
tachment. 

Rev.  Stat.  1838,chap.344;PAi7ft>v.  Peargon, 
55  Me.  670;  Bhate  v.  Nickeraon.  60  Me.  349; 
Saeo  V.  Uvpkinton.  29  Me.  268;  Dreio  v.  Alfred 
Bank,  65  Me.  451. 

In  this  last  case  Danforth,  says:  "It  is 
well  settled  that  an  attachment  on  such  writ  is 
void." 

Benjamin  Soule,  therefore,  had  a  perfect  leeal 
right  to  convey  to  the  Heaths,  and  the  title  ac- 
cordingly was,  at  the  time  of  the  levy,  in  the 
Heaths. 

8aco  V.  Hopkinton,  supra;  Lumbert  t.  HiU, 
41  Me.  488;  Hollint  v.  Mooer;  26  Me.  109;  Egery 
V.  Johnaon,  70  Me.  261. 

If  the  attachment  was  void,  the  Heaths  and 
Jerome  Abbee  had  a  prior  and  valid  title  to  lot 
66  at  the  time  of  the  supposed  levy,  and  the 
plaintiff  had  neither  title  nor  possession  of  said 
lot  56  at  the  time  of  the  alleged  trespass. 

Grant  v.  Ward,  64  Me.  240;  John$tm  v.  Leon- 
ards, 68  Me.  389. 

But  the  plaintiff  claims  that  the  levy  was  a 
disseisin  of  the  Heaths.  Undoubtedly  the  levy, 
had  it  been  regular,  would  have  operated  as  a 
disseisin  of  Soule's,  the  judgment  debtor's  title, 
whatever  it  might  have  b^n;  but  it  could  in 
no  posrible  way  have  operated  to  disseise  the 
title  of  the  Heaths  and  oi  Jerome  Abbee;  atall 
events,  not  without  an  actual  entry  for  the 
purpose. 

Bott  V.  BurneU,  9  Mass.  96;  Oore  v.  Braeier, 
3  Mass.  539;  Lareom  v.  Cheeter,  16  Pick.  368; 
11  Mass.  168. 

But  the  plaintiff  claims  that  although  by  his 
levy,  even  if  it  had  been  a  valid  levy,  he  ob- 
tained no  title  to  the  Heath  land;  yet  since  the 
levy  he  or  bis  grantor.  Crocker,  has  actually 
entered  upon  lot  56  and  ousted  the  Heaths  and 
Jerome  Abbee  from  the  possession  of  the  land. 
Where  is  the  evidence  of  such  disseisin  or  ous- 
ter ?  Crocker  was  never  on  wild  tot  56;  and 
Briggs,  the  plaintiff,  says:  "I  have  been  on  the 
lot  sutce  it  was  sold;"  tnat  is,  dnce  Everett  sold 
it  to  the  defendants  In  June,  1888.  He  cer- 
tainly gained  no  tiUe  by  the  levy,  and  none  by 
disseisin. 

Nicholt  V.  Todd,  2  Gray,  568;  ^ater  v.  Jephtnr- 
son,  6  Cush.  131,  132. 

The  Heath  title  was  not  impeached  at  the 
trial.  In  Grant  v.  Ward,  64  Me.  240.  Mr.  Jus- 
tice Walton  says:  "  Fraud  is  never  presumed. 
In  the  absence  of  proof  to  the  contraiy,  the 
presumption  is  that  it  does  not  exiet."  A  llttte 
further  on  he  says:  "  If  effect  be  given  to  this 
deed,  it  of  course  defeats  the  plaintiff's  title. 
No  evidence  is  offered  to  impoach  it,  and  no 
reason  is  asrigned  why  it  shotud  not  be  held  to 
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be  a  valid  deed.  It  may  have  been  made  to  de- 
fraud creditors;  but  there  is  no  evidence  of  any 
such  fraudulent  purpose." 

Johnson  T.  Leonards,  tupra;  Oliddtn  v.  PHU 
brick.  56  Me.  226. 

Tbc  case  of  Loteell  v.  DanieU,  3  Gray,  161,  is 
directly  in  point. 

Suppose  the  return  of  the  levy  had  been 
signed  by  the  officer  who  made  it,  and  had 
been  duly  recorded,  and  suppose  the  attach- 
ment in  March,  1855,  was  a  valid  attachment, 
instead  of  being  void;  then  the  plaintiff  would 
have  had  title  at  the  time  of  the  alleged  tres- 
pass, to  two  thirds  of  lot  56;  but  the  defendants 
would  also  have  bad  title,  at  the  time  of  the 
alleged  trespass,  to  the  Jerome  Abbee  ooe-tbird 
part  of  said  lot  S6.  Therefore  this  action  of 
trespass  quare  davntm  cannot  be  sustained. 

1  Cfaitty.  PI.  180;  1  Washb.  Real  Prop.  568; 
KmniOon  v.  Leighton,  48  N.  H.  819  ;  Odiorne 
T.  I^jfirrd.  9  K.  H.  618;  S3  Vt.  102. 

This  last  case  is  thoroughly  considered  and 
able,  and  Silloway  v,  Broxtn,  12  Allen,  37,  is  a 
case  wherein  the  facts  distinguish  it  from  the 
Vermont  and  New  Hampshire  cases.  But  see 
Bastings  v.  Hastings,  110  Mass.  98S,  a  case  di- 
rectly In  point  and  fullv  sustaining  this  posi- 
tion ;  also  4  Kent,  Com.*lltb  ed.  407;  4  Pick. 
127;  2  Pick.  444;  1  Add.  Torts,  423,  notes. 

Haskell*  ^..delivered  the  opinion  of  the 
court: 

Trespass  quare  etauaum  for  cutting  timber 
upon  lot56,in  Williamsburg,  Piscataquis  Coun- 
ty, and  carrying  the  same  away.  Some  cutting 
and  asportation  are  admitted.  The  case  comes 
up  on  report,  with  an  agreement  that  the  title 
to  the  loeua  shall  be  determined. 

The  evidence  fails  to  prove  that  the  plaintiff 
has  acquired  title  to  the  locus  by  disseiaio;  and 
his  supposed  title  must  be  upheld,  if  at  all,  by 
virtue  of  an  attachment  and  levy  upon  the  locus, 
ac  the  property  of  one  Soule,  who  at  the  date  of 
the  attachment,  in  1856,  was  the  owner  of  two 
thirds  thereof,  and  at  the  date  cd  the  levy  had 
conveyed  that  interest  to  the  defendants'  prede- 
cessor in  title. 

The  record  produced  shows  that  the  Judg- 
ment, supposed  to  have  been  satisfied  by  the 
levy,  was  rendered  upon  a  declaration  contain- 
ing three  counts,  two  upon  promissory  notes, 
and  the  third,  for  $200,  before  the  dale  of  the 
writ,  "had  and  received  by  the  defendant  to  the 
plaintiff's  use,"  without  more  particular  allega- 
tion or  specification;  tbe  judgment  was  on  de- 
fault for  the  amount  due  upon  tbe  two  notes 
declared  upon. 

No  attachment  of  real  estate  creates  any  lien 
thereon,  unless  the  nature  and  amount  of  the 
plaintiff's  demand  are  set  forth  in  proper  counts, 
or  a  spedScatioD  thereof  is  annexe]  to  the  writ. 
Bev.  Stat.  chap.  81,  ^  59. 

This  statute,  enacted  in  18S8,  chap.  844, was 
in  force  when  ihe  supposed  attachment  was 
nuide. 

The  first  two  counts,  diown  by  the  record, 
are  vrithout  fault;  but  the  thira  count,  for 
"  money  bad  and  received."  does  not  allege 
when  the  monev  was  received,  other  than  prior 
to  the  date  of  tbe  plaintiff's  writ;  nor  does  it 
state  from  whom  the  money  was  received,  nor 
on  what  account. 

A  count  for  money  "had  and  received" may 
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be  drawn  with  sufiSclent  predsicn  so  ss  to  be  a 
spedflcation  io  itself;  but,  when  drawn  with- 
out any  particularity  of  circumstance,  and  not 
accompanied  by  a  specification  of  claim,  it  is 
not  sufficient  to  support  an  attachment  of  n-al 
estate.  Brew  v.  Aifi'ed  Bank,  55  Me.  451 ; 
PMUips  V.  Pearson,  55  Me.  570;  8haw  v.  Atfifc- 
erson,  60  Me.  249 ;  Belfast  Satings  Bank  v. 
Lumber  Cb.  78  He.  404;  Barffttt  v.  Ware,  74 
Me.  292. 

The  levy  upon  the  locus  was  made  after  the 
judgment  debtor  had  conveyed  his  two-thirda 
interest  therein  to  a  stranger,  through  whom 
the  defendants  claim  title.  By  mistake,  the 
officer  making  the  extent  did  not  sign  the  re- 
turn, and  asked  the  court  below  for  leave  to 
amend  his  return  by  s^ing  it.  It  is  agreed 
that  the  court  may  determine  whether  the 
amendment  shall  be  made,  and,  if  allowed,  it  is 
to  be  considered  as  made.  The  truth  of  the  re- 
turn is  not  questioned,  and  no  good  reason  is 
shown  why  the  amendment  should  not  be  al- 
lowed. Tbe  authorities  permit  it.  Fairfisid  v. 
Paine.  S3  Me.  498;  Wilton  Mfg.  Co.  v.  BuOer, 
34  Me.  431  lOli^en  v.  PhUMek,  66  Me.  222 ; 
Hoteard  v.  Turner,  6  Me.  106:  Oilman  v.  8tet- 
son,  16  Me.  )M;Wilson  v.  Bucknam,ll  He.  545; 
Childs  v.  Barrows,  9  Met.  413;  Pratt  v.  Wketier, 
6  Gray,  520;  Peaks  v.  Gifford,  78  Me.  862, 2  New 
Eng.  ftep.  878. 

Such  amendment  ought  not  to  be  aUowed  to 
the  prejudice  of  innocent  purchasers,  and  or- 
dinuily  should  only  be  allowed  by  saving  the 
rights  of  such  persons  {Gli^en  v.  I^imiek, 
supra);  but  in  this  case  such  resemtion  is  not 
called  for,  inasmuch  as  ajl  interests  in  Uie  locus, 
adverse  to  tbe  plaintiff,  have  been  conveyed  to 
Mr.  C.  A.  Everett,  a  counsellor  and  attorney  of 
this  court,  who  was  the  attorney  for  the  judg- 
ment creditor  in  making  the  wnt,  directing  the 
attachment,  procuring  the  judgment,  muhig 
the  extent,  and  in  receiving  seinn  and  poeaes- 
donof  the  locus  for  the  judgment  creditor,  and 
in  his  name  and  stead. 

The  office  of  attorney  and  counsellor  ia  full 
of  responsibility  and  honor.  Tbe  law  holds 
out  these  officers  to  be  competent,  honest,  and 
faithful  to  those  seeking  their  counsel  and 
assistance.  The  commumcatlons  of  tbe  client 
must  remain  with  the  faithful  attorney  a  secret 
forever ;  he  can  neither  voluntarily  disclose 
them,  nor  can  be  be  compelled  to  do  so  by  pro- 
cess of  law.  The  law  requires  from  these 
officers  the  roost  implicit  fidelity  and  compU-te 
good  faith  in  all  their  professional  "  walk  and 
conversation."  From  them  judges  of  the  court 
of  last  resort  are*  to  be  selected,  "persons 
learned  in  the  law  and  of  sobriety  of  manners." 
Their  oatfa  requires  the  strictest  professional  de- 
meanor, absolute  honesty,  fidelity,  and  good 
faith  both  to  tbe  courts  and  to  their  client. 

Mr.  Everett  is  a  counsellor  of  this  court,  of 
I  many  years'  standing.  More  than  thirty  yeai-s 
ago  he  WAS  employeid  by  tbe  judgment  cred- 
itor to  complete  a  statute  conveyance  of  the 
locus  to  him  as  an  attorney  at  law.  This  the  at- 
torney attempted  to  do,  and  forever  must  be  cut 
off  from  denying,  for  his  own  pecuniary  ad- 
vantage, the  validity  of  his  work.  He  extended 
the  execution  upon  the  whole  of  lot  66,  the  lo- 
cus. After  the  lapse  of  more  than  twenty 
years,  by  tbe  outlav  of  less  than  $13,  he  ^ro- 
cured  releases  to  himself  from  sundry  perscma 
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holding  the  record  title  to  the  AwnM.  These  con- 
veyances, in  contcmplaUon  of  law,  be  took  for 
the  benefit  of  hia  client,  the  judgment  creditor; 
and  the  title  so  procured  enures  to  the  latter, 
«nd  this  the  attorney  is  estopped  to  deuy.  It 
may  be  that  in  equity  the  title  so  procured 
stands  charged  with  the  entense  of  gaining  it; 
but  it  could  never  be  invoked  by  the  attorney 
to  deatroj  the  title  of  hia  clioit,  the  judgment 
«TeditOT.  That  he  is  bound  to  ratify  and  up- 
bold;  he  cannot  gainsay  or  dispute  it.  The 
levy  was  intended  to  operate  as  satisfaction  of 
the  judgment,  and  format  purpose  theattomey 
caused  it  to  be  made.  In  that  capacity  he  be- 
came invested,  for  his  client,  with  seisin  and 
possession  of  the  locus.  That  seisin  is  sufficient 
to  give  the  judgment  creditor  an  action  for  tres- 
pass against  one  who  is  estopped  to  deny  it 
iReid  V.  ^nls^,  6 WattsA  S.  876;  Oaibraitli  t. 
Elder,  8  Watts,  61;  Henry  v.  Raiman,  25  Pa. 
S54;  8.  C.  64  Am.  Dec.  703;  Smith  v.  Brother- 
iine,  62  Pa.  469);  nor  can  the  grantees  of  Mr. 
£verett  invoke  a  purged  title. 

The  registry  of  deeds  disclosed  the  levy.show- 
ing  tlie  rMseipt  (or  seisin  and  possession  of  the 
locus  by  Mr.  Everett,  as  attorney  for  the  judg- 
ment csedilor;  and  tlie  record  of  the  judgment 
recites  that  he  appeared  as  attorney  for  the 
jud^eot  creditor.  These  facts,  shown  by  re- 
cord, were  notice  to  the  defendants  of  the  estop- 
pel that  attached  to  their  grantor  in  the  ab- 
sence, even,  of  the  other  facts  shown  in  evidence 
tending  to  prove  it.  The  purclutse  by  Everett 
«nurea  tothe  judgment  creditor  precisely  as 
though  Everett  had  previously  ^ven  him  a  deed 
of  warranty  of  the  premises,  and  the  fiduciary 
relation  shown  by  the  record  had  the  same  force 
and  effect  as  the  record  of  such  deed  of  war- 
ranty would  have;  that  is,  notice  that  workaan 
estoppel  upon  the  subsequent  grantees  of  such 
grantor.  Pike  v.  QtUidn,  29  Me.  183;  CmA»r 
T.  Pierte.  81  Me.  1T7. 

AmendmerU  of  Uvy  allaaed;  defendant  de- 
JatuUed;  damagen  to  he  OMemd  below. 

Petera.  Ch.  J.,  Walton,  Danforth, 
Emeryi  and  Foater*  JJ.,  concurrad. 


John  BIRD  tt  al., 
e. 

H.  H.  CLEVELAND.  Assignee  in  Insolvency. 

I.  When  an  aaalpiee  in  insolvency  ne- 
■rlecta  to  declare  and  pay  a  dividend, 
the  r«medy  of  aereditor  in  the  first  in- 
stance is  by  appUeation  to  the  inaol- 
vent  eoart. 

4.  The  Supreme  Judicial  Court,  as  a  court 
of  equity,  has  superviaory  rather  than 
concurrent  Juriaaietion  with  the  court 
of  insolvency. 

IKmx — Deolded  December  28.  VM.) 

BILL  in  equity.  Ditmitsed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  E.  Littlefleld.  for  plaintiffs: 
Section  83  of  the  Insolvent  Act  provides  that 
the  assignee  shall  give  a  bond,  but  no  remedy 
is  provided  for  the  creditors  on  the  bond. 

Section  89  of  the  Act  provides  that  the  regis- 
ter diall  give  not  less  than  five  days'  notice  of 


all  dividends  about  to  be  declared  to  all  c^edi^ 
ors  named  in  the  schedule  of  debts.  No  such 
notice  has  been  given.  But,  inasmuch  as  this 
notice  is  a  prerequisite  to  a  dividend  until  given, 
the  assignee  cannot  pay  and  is  not  liable  K>r  the 
dividend;  and  as,  until  then,  it  cannot  be  de- 
termined how  many  claims  will  be  proved  with> 
in  the  five  days,  and  it  is  therefore  impossible 
to  determine  the  amount  recoverable  by  Uie 
plaintiffs,  it  Is  obvious  that  no  action  would  lie 
to  recover  what  was  not  payable  or  an  amount 
which  could  not  be  definitely  uid  legally  de- 
termined. 

In  defining  the  powers  of  the  court  under 
this  section,  the  court  In  71  Me.  155,  said: 
' '  This  clause  refers  to  cases  involving  the  rights 
of  the  assignee,  debtor,  and  creditors,  as  be- 
tween themselves  in  the  management  and  dis- 
tribution of  the  assets."  This  seems  to  cover  the 
case  at  bar. 

Mr.  J.  H.  Uont^meiT',  for  defendant: 
.This  is  not  a  matter  for  this  court.    It  is 
wholly  within  the  jurisdiction  of  the  court  of 
insolvency.   That  court  has  original  jurisdic- 
tion of  at]  cases  of  insolvency  (wlui  exceptions). 

Rev.  Stat  chap.  70,  ^  1. 

The  assignee  is  not  obliged  to  declare  a  divi- 
dend imtil  the  amount  collected  by  him  amounts 
to  26  per  cent  of  the  debts  proved,  and  must  first 
be  approved  by  the  insolvency  court,  and  after 
payment  a  settlement  made  with  that  court.  A 
final  dividend  is  always  directed  by  that  court. 

Rev.  Stat.  chap.  70.  %  89. 

The  judge  may,  upcm  application  by  any 
party  Internted,  order  the  examination  of  any 
person  upon  any  matters  concerning  the  insol- 
vent estate. 

Id.  §  43. 

The  assignee  would  be  subject  to  such  an 
order. 

ffDee  V.  McOrate,  7  Me.  467. 

Foater,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiffs  are  creditors  of  John  H.  Par- 
ker, who.  on  the  15th  day  of  June,  1883,  was 
duly  adjudged  an  insolvent  debtor,  and  upon 
whose  estate  the  defendant  was  appolntea  as- 
signee. 

This  is  filed  under  Rev.  Stat.  chap.  70. 
§  11,  by  which  it  is  enacted  that  "  the  Supreme 
Judicial  Court  has  full  equity  jurisdiction  in  all 
insolvent  matters,"  and  alleges  that  the  plain- 
tiffs, as  creditors  of  said  Hirker,  have  duly 
proved  their  claim  of  $308.08;  that  the  defend- 
ant has  settled  his  account  in  theinsolvent  court, 
and  there  remains  in  his  bands,  after  paying  all ' 
expenses,  charges,  and  preferred  claims,  the  sum 
of  $388.61  for  distribution  among  the  creditors 
of  said  estate,  who  had  proved  or  might  prove 
their  claims  before  dividend  made.  It  also 
avers  that  "a  large  number  of  creditors  have 
proved  their  claims  against  said  estate; "  that 
no  dividend  has  ever  been  declared  or  paid  to 
said  creditors  by  the  defendant,  or  notice  given 
by  the  register  to  any  of  the  creditors,  and  that 
the  d^endant  refuses  to  declare  or  pay  any 
such  dividend  or  to  procure  the  register  to  give 
the  notice  required  by  law,  or  to  disburse  the 
sum  in  his  bands  to  the  creditors  of  the  estate. 
The  prayer  is  that  the  defendant  be  ordered  to 
require  the  regi^tter  to  notify  the  creditors  of 
an  intended  dividend,  and  thereafter  that  the 
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defeadftQt  pay  a  dividend  to  all  the  creditors 
who  shall  then  have  proved  their  claims. 

To  this  bill  the  defendant  demurs,  and  the 
case  is  before  tbe  court  on  tbe  bill  and  demurrer. 

Taking  the  allegations  in  the  bill  to  be  true, 
as  we  are  bound  to  do  upon  demurrer,  it  aets 
iojih  no  case  falling  within  the  equl^  juris- 
diction of  this  court  relating  to  Inaolvency  pro- 
ceedings. "VVhile  the  langua^  of  the  statute 
is  broad  and  comprebensTve  m  regard  to  tbe 
equity  powers  of  this  court  in  such  proceed- 
inirs,  yet  it  is  not  without  limitation  in  its  ap- 
plfcation.  Its  jurisdiction  is  supervisory  rather 
than  concurrent.  Id  our  own  State  the  statute 
in  question  has  been  before  the  court  and  re- 
ceived an  interpretation  which  is  in  harmony 
with  that  expressed  by  the  decisions  of  the 
court  in  MaaaachuBetts,  where  a  somewhat  sim- 
ilar provision  has  existed  for  man^  years  and 
frequently  been  tbe  subject  of  judicial  decision. 
And  it  appears  to  be  settled  that  it  was  tbe  evi- 
dent intention  of  the  Legislature  to  confer  upon 
this  court,  sitting  as  a  court  of  equity,  full 
supervisory  jurisdiction  to  revise  the  proceed- 
ings, orders,  and  decrees  of  the  insolvent  court 
Id  cases  where  no  other  remedy  is  given  by 
statute.  Hai-ris  v.  Feabody,  73  Me.  266;  Lan- 
eaater  v.  Choate,  5  Allen,  588;  Barnard  v. 
Eaton,  2  Cush.  801;  Harlow  v.  Tuftt,  4  Cusb. 
462;  Winche$t«r  v.  niayer,  129  Mass.  133. 

In  the  case  of  Harlovt  v.  ThifU,  tupra,  the 
court  Bays:  "It  may  be  proper,  however,  to 
remark  uiat  although  the  power  Uius  conferred 
on  the  court  is  general,  they  will  consider,  in 
the  exercise  of  it,  the  purpose  for  which  it  was 
given;  namely,  to  reach  cases  not  otherwise 
provided  for;  and  they  will  probably  therefore 
be  slow  to  exercise  it  until  other  remedies,  to 
be  obtained  in  the  ordinary  course  of  proceed- 
ing, have  been  exhausted. 

By  ^  39  of  the  insolvent  law  it  is  made  the 
duty  of  the  assignee,  whenever  he  receives  from 
the  estate  assets  available  to  pay  a  dividend 
equal  to  25  per  cent  of  the  debts  proved,  exclu- 
sive of  expenses,  to  declare  and  pay  such  divi- 
dend, anci  render  an  account  thereof  to  the 
judge;  and  for  each  25  per  cent  of  assets  re- 
ceived, to  make  a  like  dividend;  and  a  final 
dividend  at  such  time  as  tbe  judge  directs.  But 
no  dividend  is  to  be  paid  or  declared  without 
the  approval  of  tbe  court,  entered  of  record. 

Tbe  allegations  of  the  plaintiffs'  bill  may  all 
be  true,  and  the  defendant  not  in  fault.  The 
assignee  is  not  by  law  obligea  to  declare  a  div- 
idend unless  it  be  a  final  <HK,  or  such  as  tbe 
court  may  order,  until  the  amount  collected  bv 
him  amounts  to  25  per  cent  of  the  debts  proved, 
exclusive  of  expenses.  While  tbe  bill  specific- 
ally states  tbe  amount  of  tbe  plaintiffs'  debt 
proved,  it  also  sets  forth  that  "a  large  number 
of  creditors  have  proved  their  claims  against 
said  estate."  What  the  amount  of  tbe  debts 
proved  is,  does  not  appear;  nor  is  it  alleged  that 
the  amount  in  the  bands  of  the  aangnee  ex- 
ceeds 35  per  cent  of  tbe  debts  proved  against 
the  estate. 

Fuithermore,  the  declaring  or  paying  a  divi- 
dend is  not  at  the  motion  of  the  assignee  onty. 
He  is  not  authorized  to  declare  or  pay  any  div- 
idend without  the  approval  of  the  insolvent 
court  obtained  and  entned  of  record,  nor  a  final 
one  till  such  time  as  the  jodge  of  the  court  of  in- 
Bolvency  directs.  The  mau  question  nuaed  is 
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when  a  dividend  shall  be  made,  not  what  it 

shall  be  or  to  whom — a  question  over  which  tbe 
insolvent  coiul  would  seem  to  possess  primary 
jurisdiction.  If  the  assignee  lias  delap^ed  tode- 
clard  a  dividend  beyond  what  parties  mterested 
deem  a  reasonable  Ume,  application  to  the 
judge  of  the  insolvent  court,  to  whom  the  as- 
signee has  given  bond  for  tbe  faithful  discharge 
of  bis  duties,  and  whu  may  remove  him  at  any 
time  for  good  cause  shown  31),  might  afford 
ample  remedy,  and  would  appear  to  be  the  ap- 
propriate course  to  pursue  in  the  first  instance. 
Bucb  were  the  views  of  tbe  court  in  Lincoln  r. 
Baaett,  9  Ora^,  857,  which  was  a  bill  in  equity 
against  an  assignee  of  an  insolvent  estate,  who 
bad  received  io  cash  from  tbe  estate  a  sum  ex- 
ceeding $6,000,  but  had  never  rendered  any  ac- 
count nor  declared  or  paid  any  dividend,  not- 
withstanding, the  requirement  of  the  statute 
that  within  eighteen  months  from  tbe  time  of 
tbe  assignee's  appointment  bis  account  should 
be  product  and  settled  and  a  dividend  made. 
In  that  case  Bigelow,  J.  said:  "  So  far  as  tbe 
bill  goes  on  the  ground  of  neglect  by  the 
assignee  to  render  His  accounts  in  due  season, 
and  to  make  a  dividend  according  to  law 
among  tbe  creditors  of  the  insolvent,  it  is  open 
to  the  objection  that  tbe  proper  remedy  in  sucb 
case  is  to  apply  in  tbe  first  instance  to  the  court 
having  origmal  jurisdiction  of  the  insolvent 
proceedings."  Qlenny  v.  Langdon,  9&  U.  8. 
28-80  [Bk.  23,  L.ed.46J. 

In  the  case  at  bar  It  does  not  appear  that  any 
application  has  ever  been  made  to  the  judge  of 
the  insolvent  court,  or  that  the  remedy  to  be 
obtained  in  tbe  ordinary  course  of  proceeding 
has  been  exhausted,  or  even  invoked.  There 
is  no  reason  shown  by  the  allegations  in  tbe  bill 
that  tJie  assignee  mi^t  not  properly  refuse  to 
declare  a  dividend  on  the  individual  applica- 
tion to  faim  of  the  pl^tiff.  Nor  is  there  anr 
claim  that  the  judge  has  been  derelict  in  lus 
dut^,  or  refuses  to  exercise  that  discretion  with 
winch  he  is  invested  by  the  provisions  of  tbe 
statute  as  to  the  time  in  which  he  may  direct 
the  defendant  to  declare  a  final  dividend. 

While  this  court,  in  the  exerdse  of  its  super- 
visory jurisdictifm  in  equity  over  the  proceed- 
ings, orders,  and  decrees  of  the  insolvent  oouit, 
wul,  in  proper  cases,  make  such  orders  and 
give  such  directions  as  the  law  and  tbe  riehte 
of  the  parties  may  require,  vet,  as  was  said  by 
tbe  court  in  Lancatter  v.  Cnoate,  5  Allen,  .53^, 
"  it  is  a  power  to  be  exercised  with  great  cau- 
tion; not  in  cases  where  there  has  bwo  laches 
in  the  court  of  insolvencv.  but  only  where  the 
party  complaining  can  show  that  he  Jus  been 
aggrieved,  and  has  pursuedjhis  remedy  dili- 
gently." 

BiU  dUmiaaed,  with  eosta. 

Peter*.  Ch,  J.,  DanTorth,  Virflrin,  Llb- 
bey*  and  HMkell.  JJ.,  concurred. 


Robert  CASTER  and  Wife 

V. 

John  HARDEN. 

A  person  who  eells  a  horse  to  a  man  m 
a  ^ntle  and  kind  horse — a  good  family 
horse — is  not  liable  to  the  wife  of  the 
purchaser  for  lojorlea  received  while 
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riding  with  her  hosband^  by  the  horse 
rnnnmg  away  and  throwinfi:  her  from 
the  carriage,  when  it  appears  that  he 
onderatood  the  hone  waa  to  be  aaed 
by  the  hnaband  in  bis  bnsineM  of 
peddling  Bewing-machines,  and  did  not 
know  that  the  horse  was  being  pur- 
chased  for  the  wife,  or  for  her  lute. 

(Hancock — Decided  December  81, 1886.) 

ON  report.    Plaintifft  nonsuit. 
Mr.  B.  P.  Soale.  for  plaintiffs: 
The  principle  applicable  to  this  point  is  the 
same  as  that  decided  in  Lanffridge  v.  Levy,  2 
Hees.  &  W.  579,  or  more  conimonly  known  as 
the  Oun  Case. 

Id  that  case  the  contract  was  made  with  the 
father  of  the  plaintiff  on  behalf  of  himself  and 
his  family.  There  was  nothing  to  show  that 
the  defendant  was  aware  even  of  the  existence 
of  the  particularson  injured.  Id  an  AmeriCao 
case,  Thomas  v.  Wine/tester.  6  N.  Y.  897,  the 
case  is  carried  further. 

In  support  of  the  privity  of  parties  the  plain- 
tiff also  cites  1  Add.  Toits,  p.  4».  Also  2  Add. 
Torts,  pp.  898,  404,  451,  and  all  the  cases  there 
cited. 

In  CAapman  v.  PiekengtU,  3  Wilson,  145, 
Wilmot,  Ch.  J.,  says:  "This  action  is  for  a 
tort;  torts  are  infinitely  various.  Dot  limited  or 
confiDed.  for  there  is  oothing  Id  nature  but  may 
be  aD  instrumeot  of  mischief."  If  she  caDDOt 
sue,  there  is  a  wroDg  without  a  remedy. 

Mr.  Geor^fe  P.  Dntton.  for  defendoDt : 

The  general  principle,  "that  where  damage 
and  fraud  do  both  occur,  there  an  action  Ueth," 
has  been  declared  and  admitted  from  the 
earliest  times. 

Parity  V.  Frteman.  3  Smith,  Lead.  Cas.  92; 
3  Add.  TorU.  Wood's  ed.  398  teq.;  Shirley, 
Lead.  Cas.  816  et  aeq. 

The  rig^t  to  maint^n  an  action  against  one 
for  a  breach  of  public  duty  accrues  to  anyone 
injured  thereby. 

Add.  .-sn;  BN.  T.  397. 

In  the  case  of  tongmeid  v.  IloUtda}/,  reported 
in  «  Welsh.  H.  &  G.  766,  a  tradesoian  warraQted 
a  lamp  to  be  sound;  the  lamp  exploded  and  io- 
jured  someone  whose  use  of  the  lamp  had  been 
contemplated  1^  the  seller.  The  court  held 
tiiat  there  was  no  liability. 

The  case  of  iMngridge  v.  Levy,  3  Mees.  &  W. 
S19,  also  exhaustiogly  commented  on  in  Smith's 
Leading  Cases  and  In  Addison,  the  plaintiff, 
being  the  sod,  was  allowed  to  recover,  as  ex- 
pressly stated  by  the  court,  because  the  father 
bought  the  gun  which  occasioned  damage  by 
bursting,  as  well  for  his  son's  use  as  for  his  own. 

It  is  said  in  Langridge  v.  Levy,  that  no  action 
would  haveaccnied  if  the  gun  had  burst  in  the 
hands  of  a  friend,  and  not  a  son.  Also  in  the 
note  OD  page  403,  Id  2  Addison  on  Torts,  it  is 
said,  however  much  fraud  is  practiced  by  the 
seller,  he  caoDot  be  made  liable  for  injuries  re- 
sulting from  it  except  such  as  were  fairly  with- 
in his  fX>ntemplation  at  the  time  of  the  sale. 

It  is  a  question  for  a  jury,  even  in  the  case  of 
writing,  whether  there  be  a  warranty  or  not. 
and  all  the  circumstances  and  oouTersation  are 
to  be  considered  together. 

39  He.  508, 

Thus,  if  A  sella  B  a  horse  and  falsely  war- 
rents  it  to  be  kind  and  steady,  to  be  used  In  a 


liverr  staUe  for  hire,  he  would  be  liable  to  B 
for  (  damages  sustained;  but  he  would  not  he 
liable  to  a  person  who  hired  the  horse  of  B,  for 
injuries  resulting  to  such  person  from  the 
viciousness  of  the  horse,  although  defendant 
knew  and  was  informed  at  the  time  of  sale  that 
the  horse  was  to  be  let  on  hire. 

2  Add.  Torts,  402,  note. 

If  the  act  of  the  plaint  is  unlawful.  It  is  so 
inseparably  connected  with  the  cause  of  action 
that  the  plaintiff  cannot  recover. 

113  Mass.  4«7. 

Emery*  J.,  delivered  the  opinion  of  the 

court : 

The  female  plaintiff  was  riding  with  her  hus- 
band in  his  wagOD,  drawn  by  hts  horse,  which 
be  was  driviog.  The  horse  became  unmanage- 
able and  ran  away,  tfarowlog  the  fenmle  plimi- 
tiff  from  the  wagoD,  to  her  injury.  In  the  ab- 
sence of  any  contractual  rights  or  obligations, 
she  would  have  a  right  of  action  against  that 
person  only  whose  tort  was  the  direct  proximate 
cause  of  tm;  injury.  In  seeking  for  this  cause, 
she  goes  back  to  the  purchase  of  the  horse  by 
her  httsband  from  the  defendant.  This  pur- 
chase was  made  eighteen  days  before  the  injury, 
and  at  a  place  over  twenty-five  miles  distant. 
She  claims  that  the  defendant,  knowing  the 
horse  to  be  aD  unmaDageable  runaway,  and 
knowing  that  her  hutibana  had  a  wife  and  fam- 
ily, yet,  to  induce  her  busband  to  buy  the 
horse,  falsely  represented  it  to  be  a  safe  and 
kind  horse  and  good  family  horse. 

She  does  notcifum  that  there  was  any  privity 
between  her  and  the  defendant  in  this  contracC 
She  does  not  claim  that  she  thereby  acquired 
any  contractual  rights  against  the  defftndant. 
All  such  rights  belong  to  the  husband.  She 
does  claim,  however,  that  a  wrong  was  done 
her  by  the  defendant,— that  his  deceit  of  her 
husband  was  a  tort  against  her,  and  was  the 
direct  proximate  cause  of  her  injury. 

In  support  of  this  proposition  her  counsel 
cites,  and  mainly  relies  upon,  iMn^dge  v.  Levy, 
2  Mees.  &  W.  510,  where  a  son,  mjured  by  the 
explosion  of  a  gun  sold  to  the  father  by  the  de- 
fendant, recovered  for  his  injuries  agaiast  the 
defendant.  In  that  case,  however,  it  was  al- 
leged and  appeared  that  the  father  purchased 
the  mm  to  be  used  by  himself  and  his  son;  that 
the  defendant  knew  the  gun  was  being  so  pur- 
chased, and  that  it  was  to  be  used  by  the  plain- 
tiff, the  BOD;  and  that  he  made  the  false  repre- 
sentations expecting  the  son,  as  well  as  the 
father,  to  rely  upon  them.  The  action  was  sus- 
tained solely  upon  that  ground,— on  the  ground 
that  the  deienoant  expected  the  son  to  act  upon 
his  statements,  and  therefore  contemplated  any 
harm  that  might  come  to  him  therefrom.  In 
the  case  at  bar  we  do  not  find,  from  the  evi- 
dence, that  the  defendant  understood  that  the 
horse  was  being  purchased  for  the  wife,  or  for 
her  use,  or  that  he  expected  the  wife  to  rely 
upon  any  reprenentatioDS  of  his.  The  husband 
was  in  the  business  of  peddling  sewing-ma- 
chines, and  the  defendant  understood  thenorse 
was  wanted  for  use  in  that  business. 

Baron  Parke,  who  pronounced  the  judgment 
in  Lan^ridge  v.  Levy,  afterward,  in  f^ngmeid  v. 
Holliday,  6  Welsh.  H.  &  O.  766,  said  that  the 
principle  of  the  former  case  was  that  if  any  one 
knowmg^y  tells  a  falsehood  with  intent  to  in- 
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duce  anoUier  to  do  an  act  which  results  tn  loss, 
be  is  liable  to  that  person  in  an  action  of  deceit. 
To  bring  this  case  at  bar  within  that  principle, 
it  should  appear  that  the  defendant  made  the 
false  representations  with  the  intent  to  induce 
the  wife  to  act  upon  tbem.  The  evidence  fails 
to  show  any  representations  made  with  Uut  in- 
tent. 

This  case  is  more  similar  to  Winteri>ottoin  v. 
Wright,  10  Meca.  &  W.  109,  than  to  Langridge 
V.  Lety.  In  Winterbottom  v.  Wright,  the  de- 
fendant had  contracted  with  the  Postmaster- 
General  to  provide  for  a  certain  post  route 
mail  coaches  of  suitable  strength,  etc.  A  third 
parly  contracted  to  horse  the  coaches  along  the 
Aame  route,  and  employed  tiie  plaintiff  as  one 
of  bis  ^vers.  The  plaintiff  was  injured  by 
some  defect  in  the  coach,  the  fault  of  the  de- 
fendant. It  was  held  that  plaintiff  could  not 
recover  against  the  defendant.  The  case  of 
Langridge  v.  Levy  was  expressly  distinguished. 
Alderson,  B.,  said:  "The  principle  of  that  case 
was  simply  this,  that  the  father  having  bought 
the  gun  for  the  veiy  purpose  of  being  used  by 
the  plaintiff,  the  defendant  made  representa- 
tions by  which  he  was  induced  to  use  it." 
lK)rd  Abinger,  C.  B.,'ui  the  same  case  said: 
"We  ought  not  to  attempt  to  extend  the  princi- 
ple of  that  decision,  which,  although  it  has  been 
cited  in  support  of  this  action,  wtiolly  fails  as 
■an  authority  in  its  favor,  for  there  the  gun  was 
bought  for  the  use  of  the  son,  who  could  not 
make  Uie  bargain  himself,  but  was  really  and 
aubsLaotially  the  party  contracting."  In  Blake- 
more  v.  Brittot  <fe  Exeter  B.  Co.  8  El.  &  BI. 
1035,  Coleridge,  ./.,  said:  "It  has  always  been 
considered  tl^t  Langridge  v.  Levy  was  a  case 
not  to  be  extended  in  its  application." 

In  the  case  of  Thomas  v.  Winchester,  6  N,  Y. 
^7,  cited  by  plaintiff,  the  act  of  the  defendant 
was  shown  to  be  the  direct,  proximate  cause  of 
the  injury  to  the  plaintiff.  The  act  of  the  de- 
fendant was  the  carelessly  labeling  a  deadly 
poison  as  a  harmless  medicine  ana  putting  it 
-on  the  market  as  such.  Such  an  act  was  a  tort 
directly  against  any  person  who  should,  on  the 
strength  oi  the  label,  purchase  and  use  the  com- 
pound as  a  medicine.  The  plidntiff  did  rely 
upon  the  label,  and  used  the  compound  to  his 
injury.  It  was  like  the  case  of  the  squib 
thrown  into  the  market  place.  The  thrower 
was  liable  to  whatever  person  was  finally  struck 
und  hurt  by  it.  Chief  Jvatice  Kuggles,  in  the 
opinion,  expressly  distinguishes  the  case  from 
'Winterbottom  v.  Wright,  wiiich  he.cites  with  ap- 
proval. 

In  the  case  at  bar  the  alleged  cause  is  evi- 
dently too  remote  in  time,  place,  and  sequence, 
to  be  the  direct,  proximate  cause  of  the  plain- 
tiff's injury,  and  she  has  not  shown  that  the 
defendant  told  any  falsehood  with  the  intent 
that  she  should  act  upon  it. 

Plaintiffs  nonsuit. 

Peters,  Gh.  t^.,  Walton.  Dajifortfa,  Fos- 
ter, and  Haskell,  JJ.,  concurred. 


Mary  P.  P.  SWETT 

0. 

CITIZENS  MUTUAL  BELIEF  SOCIETY. 

1.  The  misrepresentation  of  the  age  of 
an  applicant,  in  a  written  appUeation 
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for  membership  in  a  Tolnntary  amoda- 
tion  for  mutiul  life  insnruce,  vm- 
ders  a  eontraet  of  insorance  issaed 
thereon  void. 

3.  The  incorporation  of  the  members  of 
such  voluntary  association,  and  a  vote 
of  such  corporation  making  all  the  vol- 
untary associates  members  of  it,  will  not 
validate  such  void  contract. 

8.  The  treasurer  of  such  a  corporatiMi 
cannot  ratiiy  and  make  valid  aueh  a 
void  contract.  Nor  does  the  fact  that 
an  assessment  upon  the  members  of 
the  corporation  was  made  and  paid  in, 
with  which  to  pay  a  death  claim  upoa 
such  void  contract,  g^ive  a  ri^^ht  of  ac- 
tion against  the  corporation  for  the 
amount  of  such  assessments. 

4.  Assessments  paid  to  such  a  corpora- 
tion become  the  property  of  the  cor* 

ftoratton;  and  the  members  paying 
bem  cannot  assign  them  tothe  claim- 
ant for  such  death  claim,  and  thus  ^ve 
a  right  of  action  against  the  corpora- 
tion. 

(Cumberland  Decided  December  31, 1880.) 

ON  report.   Judgment  for  dtfendant. 
The  case  is  stated  in  the  opinion. 
Mr.  M.  P.  Frank,  for  the  plaintiff: 
If,  upon  investigation  and  report,  the  appli- 
cant is  admitted,  that  is  the  end  of  it,  in  the  ab- 
sence of  actual  fraud  or  concealment,  which 
will  never  be  presumed,  and  of  which  there  is 
no  evidence  in  this  case. 

Illinois  Masons'  Society  v.  Winthrop,  4  L.  & 
Eq.  554;  S.  C.  85111.  637. 

tn  its  corporate  capacity  it  is  not  a  life  insur- 
ance company. 
Pub.  Uws  1875,  chap.  878. 
The  voluntary  association  wda  one  organiza- 
tion, the  incorporated  Citizens  Mutual  Relief 
Society  was  another,  and  the  vote  of  the  latter 
to  admit  to  membership  all  members  of  the 
former  had  the  same  effect  as  though  they  had 
voted  to  admit  all  the  members  of  any  other 
society  whatever.  It  was  in  effect  a  decision  that 
such  as  were  then  associated  under  the  name 
of  the  voluntary  association  were  suitable  per- 
sons for  membership,  and  their  admission  by 
this  rote  was  without  restriction  or  condition. 
Tills  money  has  all  been  paid  into  the  treasury 
of  the  defendant  corporation.  It  was  paid  on 
account  of  the  death  of  William  U.  Swett,  and 
for  the  use  and  benefit  of,  or  to  be  paid  to,  one 
of  the  persons  found  upon  Investigation  by  the 
directors  to  exist,—  in  this  case  the  plaintiff. 

The  plaintiff  is  entitled  to  recover  the  money 
on  the  ground  that  it  has  been  paid  in  to  be 
paid  to  her,  and  is  in  the  hands  of  defendant 
corporation,  which  has  no  claim  or  title  to  it 
whatever. 

If  the  defense  which  defendants  set  up  was 
ever  open  to  them,  they  have  waived  it,  and  are 
estopped  by  their  own  acts  and  proceedings  and 
by  their  negligence. 

The  society  made  the  assessment  and  col- 
lected the  money  with  full  knowledge  of  all  the 
facts,  and  they  cannot  refuse  to  pay  it  over  to 
the  beneliciary.  Moreover,  on  the  7th  of  June, 
more  than  a  week  after  the  death  of  Mr.  Swett. 
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-and  after  they  had  knowledge  of  the  alleged 
«rTor  in  regard  to  age,  they  coliected  of  thia 

SlaintifFaD  assessment  of  $2,  made  against  Mr. 
wett  before  his  decease.  This  money  they 
liaTe  retained.  By  reoelTlng  assessments  and 
Tetaining  them  they  will  be  deemed  in  law  to 
lutve  waived  any  fact  withia  their  knowledge, 
which  might  have  been  set  up  lo  avoid  their 
liability. 

Exeel*ior  Mut.  Aid.  Aim.  v.  Riddle.  16  Cent. 
L.  J.  p.  407;  IS.  C.9llnd.  84:  Erdmannv.  Mut. 
Jiu.  Co.  6  Rep.  606;  8.  G.  44  WU.  376;  Cotton 
JSiatei  Life  Im.  Go.  v.  Edwarda,  18  Rep.  S84; 
KmOierSoeker  L.  In$.  Oo.  t.  Norton,  96  U.  8.  384 
(Bk.  84,  L.  ed.  689);  Herm.  Estop,  ed.  1871, 
pp.  518, 519,  and  cases  above  cited. 

Mr.  Byron  D.  VerrlU.  for  defendant: 
The  case  must  rest  upon  a  contract  of  Insur- 
-ancp.  But  the  false  representation  of  his  age 
by  William  H.  Swett  was  in  the  natture  of  de- 
ceit, which  avoids  the  contract.  In  either  life 
or  fire  insurance,  facts  material  to  the  risk  must 
not  be  withheld,  and  false  statemoats  concern- 
ing matters  material  to  the  risk  will  avoid  the 
policy. 

CajMtbeU  V.  K.  B.  Mut.  L.  Ins.  Co.  98  Mass. 
S81 :  KimbaU  v.  ^na  Int.  Co.  9  Allen,  640. 

A  representation  of  a  fact  material  to  ttie  risk 
is  in  the  nature  of  a  warranty. 

Berriek  v.  Un,  Mut.  F.  ln$.  Co.  48  Me.  558. 

A  material  misrepresentation,  although  hon- 
«stly  made,  avoids  the  poli^. 

ArUfet  V.  York  Co.  Mut.  K  Im.  Co.  41  Me.  208; 
Armour  v.  Transatlantic  F.  Ins.  Go.  90  If.  Y. 
450;  Aielterv.  Metropolitan  L.  Ins.  Oo.  13  Phil. 
<Pa.)  189;  Thomson  v.  Buchanan,  4  Bro.  P.  C. 
482;  Vosev.  Eagle  L.  dk  H.  Ins.  Go.  6  Cnsh,  42; 
May.  Ins.  chap.  7.  p.  190,  §  181. 

A  mere  inadvertent  omission  of  facts  ma- 
terial to  the  risk,  such  as  the  party  insured 
should  have  known  to  be  so,  will  avoid  a  pol- 
icy. 

Dennison  v.  Tliomaston  Mut.  Ins.  Co.  20  Me. 
125. 

Misrepresentations  of  age  in  applications  for 
life  pohcies  have  always  been  held  material, 
even  when  within  the  limited  period  of  Insur- 
ance. May,  Ins.  p.  889,  g  805.  How  much 
more  so  in  this  case,  where  the  age  was  four 
years  above  the  limited  period  of  admission  to 
membership! 

It  was  the  duty  of  the  applicant  to  know  the 
ly-laWB,  and  he  was  bound  by  theirprovisions. 

IVeadieay  v.  Hamilton  Mut.  Im.  Co.  29  Conn. 
«8;  Smithv,  BmerhiUMut.  F.  Int.  Go.  1  Allen, 
297. 

Lfbb^,      deltvered  the  opinion  of  the 
court: 

The  defendant  corporation  Is  similar  to  the 
one  involved  in  Bolton  v.  Bolton,  78  Me.  299,  in 
which  this  court,  after  a  careful  consideration 
of  the  question,  held  that  such  corporations 
are  mutual  life  insurance  companies. 

In  1875  certain  men  formed  a  voluntair  asso- 
ciation, under  the  name  of  the  Citizens  Mutual 
Belief  Society  of  Portland,  having  for  its  ob- 
ject the  payment  of  a  stipulated  sum,  on  the 
death  of  a  member,  as  relief  to  any  person 
desisnated  by  him  in  writing,  or  to  his  widow, 
children,  or  relatives,  in  the  ord«  speclfled  in 
the  articles  of  association. 

The  requidte  qualiflcttUms  for  membership 
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were  as  follows:  "  Any  male  resident  of  the 
City  of  Portland,  aad  any  business  man  resi- 
dent in  Cape  Elizabeth,  Deering,  Westbrook, 
fcJcarborough,  Ctorham,  or  Windham,  having  a 
regular  and  established  place  of  business  In 
Portland,  if  twenty-one  and  not  over  sixty 
years  of  age,  may  become  a  member  upon  a 
two-thirds  vote  of  those  members  of  the 
society  present  when  the  election  is  held,  and 
payment  of  the  admission  fee  as  follows." 

An  applicant  for  admission  was  required  to 
make  application  in  writing,  stating,  among 
other  thmgs,  his  me. 

On  the  15th  of  June,  1870,  the  plaintiff's 
husband,  W.  R.  Swett,  made  his  application 
to  be  admitted  as  a  member,  stating  therdn 
that  he  was  bom  In  1817,  and  his  age  was  fifty- 
nine  years. 

On  this  application,  by  the  requisite  vote  of 
the  members  of  the  societv,  he  was  admitted  a 
member,  and  acted  as  sncn,  paying  his  dues  till 
May,  1877,  when  the  associate  were  incorpo- 
rated by  the  sune  name  and  organized  the  de- 
fendant corporation.  By  a  by-law  of  the  cor- 
poration the  qualification  of  membership  as  to 
age,  was  "  twentv-one  and  not  over  fifty -five 
years  of  age."  6y  a  vote  of  the  corporation, 
passed  when  it  was  organized,  all  members  of 
the  voluntary  association  were  made  associate 
members  of  the  corporation,  without  a  new  ap- 
plication. 

Swett  continued  to  pay  his  dues  as  a  member 
of  the  society  till  his  death.  May  29,  1888.  Bv 
the  terms  of  the  insurance,  the  plaintiff,  as  hu 
widow,  if  she  can  maintun  her  action,  is  en- 
titled lo  $1,080. 

It  is  proved  that  the  plaintiff's  husband,  when 
he  made  his  application  for  admission  to  the 
voluntary  assocution  in  1876,  was  sixty-four 
years  of  age.  and  not  fifty-nine,  as  he  stated  in 
his  application,  and  upon  proof  of  his  death 
the  directors  for  that  cause  rejected  the  plain- 
tiff's claim,  and  in  August  following,  the  cor- 
poration affirmed  the  action  of  its  directors. 

The  age  of  the  applicant  was  a  material  fact. 
If  more  than  sixty  he  could  not  become  a  mem- 
ber. His  representation  of  the  fact  was  a  war- 
ranty of  its  truth,  and  if  not  true  the  contract 
was  "invalid.  This  rule  is  so  tmiformly  held  by 
the  courts  that  no  authorities  need  be  cited. 

But  it  is  claimed  by  the  learned  counsel  for 
the  plaintiff  that  the  vote  of  the  corporation 
making  the  voluntary  associates  members  of  it 
created  a  valid  contract  between  it  and  Swett, 
notwittistanding  that,  by  reason  of  the  false 
warranty  of  his  age,  he  was  not  legally  a  mem- 
ber of  the  volunta^  association.  We  do  not  think 
so.  It  made  those  only  members  of  the  cor- 
poration who  were  legal  members  of  the  volun- 
tary association.  It  was  merely  a  continuation 
by  the  defendant  of  the  contract  existing  be- 
tween Swett  and  his  associates,  and  the  defend- 
ant took  the  place  of  the  first  society;  or,  in 
other  terms,  it  was  a  reinsurance  of  Swett's 
life  on  his  application.  And  any  fact  which 
rendered  the  contract  invalid  when  so  adopted 
fumishesagood  defense  by  thedefendant  to  the 
plaintiff's  acdon  on  it. 

It  is  further  claimed  that  the  defendant,  by 
its  treasurer,  received  of  the  plaintiff,  after  her 
husband's  death,  two  assessments  a^nst  him, 
made  just  before  he  died,  and  at  the  time  the 
treasurer  and  some  of  the  other  officers  had  f  n- 
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f  ormatioD  of  Swett's  true  age.  And  upon  these 
facts  it  is  contended  that  the  defeodant  ratified 
the  cootract,  or  is  estopped  from  setting  up  this 
(tefeose.  We  think  this  ground  untenable. 
There  is  no  evidence  that  the  directors  had 
knowledge  of  Swett's  true  age  prior  to  their 
action  r^ecting  the  plaintiff's  claim  in  July, 
1888.  Nor  is  tbeie  anj  evidence  that  the  treas- 
urer, or  any  other  oflScerof  the  corporation,  ac- 
quired any  knowledge  or  information  of  the 
fact  while  in  the  discharge  of  any  official  duty. 
FairJUld  Savingt  Bank  t.  £7Aaw.  TSMe.  236. 

But,  asBuming  that  the  treasurer  acquired 
notice  of  the  fact  when  be  received  the  assess- 
ments, be  bad  no  power  to  ratify  the  invalid 
contract.  He  cotild  not  admit  a  member  and 
thereby  make  a  contract  of  insurance,  and  if  he 
had  no  powers  to  make  such  a  contract  for  the 
corporation,  he  had  no  power  to  validate  a 
void  contract  by  any  act  of  ratification. 

The  fact  that,  after  Swett's  death,  assessments 
were  made  by  the  treasurer  on  the  members  in 
acoordimce  with  the  by-laws,  and  paid  into  the 
treasury  of  the  corporation,  ^ves  the  plaiotiff 
no  right  to  maintain  her  action  on  an  invalid 
contract  to  recover  the  sums  so  paid.  Nor  does 
the  assignment  to  the  plaintiff,  by  seventy-nine 
members,  of  the  assessments  so  paid  in  by  them, 
give  her  a  right  of  action.  After  paying  their 
assessments  into  the  treasury  of  ue  corpora- 
tion, tbe  members  could  Dot  maintain  an  action 
to  recover  it  back.  The  money  so  paid  in  be- 
came the  money  of  the  corporation,  and  it  had 
a  rieht  to  retain  and  control  it.  If  the  assignors 
could  not  maintain  an  action  for  it,  they  could 
give  the  plaintiff  no  power  to  do  so  by  their 
assignment. 

Judgment  fvr  the  defendant. 

Peters,  Ch.  J.,  Walton.  Vlra^  and 
Emery,  JJ.,  concurred;  Haakell,  J.,  did  not 
stt. 


A.  y.  COLE  a  at, 
f. 

COUNTY  COMMISSIONERS  of  Cumber- 
land County. 

1.  A  special    statute  anthorixin^  the 

county  commissioners  to  lay  out  a  high* 
way  and  ferry  landing  is  not  exhausted 
by  their  adverse  action  upon  one  peti- 
tion therefor. 

3.  The  doctrine  of  res  Judicata  does  not 
apply  to  the  a«rtioD  and  judgment  of 
county  commissioaers  in  locating^  a 
highway. 

8.  Where  a  special  statute  empowers  the 
county  commissioners  to  lay  out  a 
highway  into  tide  waters  for  a  ferry 
landing  "  in  like  manner  and  effect  as 
in  locating  other  highways,"  an  appeal 
will  lie  from  their  decision  in  refusing 
to  lay  out  such  a  way  on  petition. 

4.  Where  such  a  statute  gives  authority 
to  locate  a  highway  "Into  tide  waters 
of  sufficient  depth,  with  a  good  and  sub- 
stantiat  ferry,"  and  the  petition  is  for  a 
way  "down  said  Portland  Pier  to  the 
end  of  said  pier."  the  committee  on  an 
upeal  do  not  transcend  their  au> 
tuBxi^  when  they  decide  and  report 
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that  the  doings  of  the  oommiesioners 
should  be  wholly  reversed,  and  that  com- 
mon convenience  and  necessity  require 
that  the  highway  be  located  "as  prayed 
for  in  said  petition." 

6.  Where  one  section  of  a  statute  is  oob- 
stita^onal*and  independent  of  another 
section  in  the  same  statute,  it  will  stand, 
although  the  other  section  be  naeon* 
stitntionsL 

(Cmnberiand — Dedded  December  8L,  1888.) 

ON  exceptions  by  the  defendants,  (herrvled. 
Mr.  C.  W.  Ooddard*  for  remonstrants 
from  ten  towns. 
Mr.  Joseph  W.  Symonds,  for  City  of 

Portland. 

Mr.  George  E.  Bird,  for  proprietois  of 
Portland  Pier. 

Mr.  A.  A.  Btrout.  for  Portland  &  Cape- 
Elizabeth  Steam  Ferry  Company. 

Menra.  Nathan  A  Henry  B.  CleaTes, 
Drummond  &  Drummosd,  and  F.  H.  Har- 
Ibrdf  for  plaintiffs,  who  were  the  appellants: 

It  wap  the  duty  of  the  appellants  to  present 
their  appeal  at  the  January  Term;  it  was  the 
next  term  after  the  report  of  the  commisaoa- 
ers  had  been  placed  on  file.  It  could  not  be 
entered  after  that  term ;  that  was  the  term  fixed 
by  law  for  such  entry;  it  was  a  statute  require- 
ment and  was  to  be  followed  strictly. 

I^lmer  v.  Dayton,  4  Gush.  370:  mdff'*  Case, 
8  Gush.  28;  City  of  Belftut,  AppeUanU,  53  Me. 
431 ;  Boston  <£  Maine  Railroad  v.  Countif  Gomrt. 
78  Me.  169,  1  New  Eng.  Rep.  786. 

The  appellants  duly  entered  their  appeal  and 
asked  for  the  appointment  of  acommittee.whidt 
was  granted  by  the  court. 

It  was  held  in  Friend  v.  AlAott,  56  Me.  2«2, 
that  the  appellant  must  see  to  it  that  a  proper 
committee  was  appointed  at  the  term  when  the 
appeal  was  entered. 

laFrenchv.  Ount^  Ci»»r«.  64  Me.  688,  it  was 
held  that  the  committee  contemplated  by  the 
statute  must  be  appointed  during  the  term  in 
which  such  appeal  is  entered. 

The  committee  must  "make  their  report  at 
the  next  or  second  term  of  the  court  after  their 
appointment."  The  court  holds  that  the  stat- 
ute  is  emphatic  and  admits  of  no  other  con- 
struction, 

Inliabitanta  of  Windham,  Petition's,  32  Mc. 
452;  City  of  Belfait,  AppeUantt,  58  Me.  431; 
Belfast  V.  County  Comra.  of  Waldo  Co.  67  Me. 
530. 

Nor  can  this  plain  provision  of  statute  be 
waived  by  written  agreement  of  the  parties. 

CHty  of  Belfast,  Appellants, 5S  Me.  431. 

In  Powers  v.  Mitchell,  75  Me.  364,  exceptions 
were  taken  to  the  decree  of  the  court  in  over- 
ruling the  motion  to  dismiss.  The  court  held 
that  Tt  was  ixot  a  dilatory  motion,  that  it  was- 
directed  to  the  jurisdiction  of  the  court;  but  in 
that  case  the  plaintiff  lost  none  of  his  rights  by 
having  the  case  marked  law  on  the  exceptions. 

The  remonstrants  have  suffered  no  damage 
to  their  legal  rights,  for  all  questions  of  law  are 
open  to  them  upon  objections  filed  to  the  ac- 
ceptance of  the  report  oi  the  committee. 

Aeton  V.  Count}/  Oomrs.  77  Me.  128. 

"It  is  sufficient  if  the  ^titlon  ^tes  the 
places  where  the  way  is  desired  to  commence 
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and  terminate  and  its  fteneral  courae  between 

them." 

8umj\«r  V.  County  Gomrt.  87  Me.  119;  How- 
land  V.  Gounty  Gomrt.  49  Me.  146;  True  v.  In- 
habitarOt  of  Freeman,  64  Me.  578. 

The  courts  hold  that  the  object  to  be  accom- 
pUsbed  is  the  accommodation  of  public  travel, 
and  in  flUnj;  a  petition  for  a  new  way  it  is  not 
necessary  to  locate  the  way  except  in  a  very 
general  manner  by  the  termini. 

Clark  V.  Middlebury,  47  Conn.  881. 

"  It  is  not  necessary  to  name  any  width  in  a 
petition.  A  road  has  necessarily  some  width, 
and  what  that  shall  be  Is  a  matter  to  be  de- 
termined by  the  commissioners." 

Kennettt  Petition.  S4  N.  H.  189. 

Our  court  declared  in  1832,  in  Day  v.  Stetson, 
8  Me.  868,  that  a  horse  ferry  was  so  far  a  work 
of  public  interest  as  to  justify  the  taking  of 
private  property  for  its  establishment. 

It  was  not  the  province  of  the  committee  to 
fix  the  precise  limits  of  the  way  and  landing, 
nor  do  they  undertake  to  do  it.  They  de- 
termine that  common  convenience  and  necessity 
do  require  the  location  of  a  highway  and  ferry 
landing  on  Portland  Pier,  as  prayed  for  in  said 
petition.  They  determine  that  a  highway^  and 
landing  between  the  termini  described  in  the 
petition  Is  of  common  convenience  and  neces> 
sity.  Another  tribunallocates  the  way,  flxee  the 
limits,  and  makes  an  accurate  plan  of  the  same. 

Commonwealth  v.  Botton  &  L.  R.  R.  12  Cush. 
264. 

The  petition  must  furnish  a  description  of  a 
way;  it  is  one  of  the  jurisdictional  facts  which 
must  be  set  out;  it  is  the  foundation  of  the  pro- 
ceeding. 

Small  y.  BinTiell,  31  Me.  267;  Bethel  v.  County 
Oomn.  42  Me.  478. 

Id  the  general  statutes  applicable  to  the  lo- 
cation of  hiebways  there  is  a  limitation  upon 
the  power  of  the  commissioners,  when  their  de- 
cision in  favor  of  laying  out  a  highway  is 
wholly  reversed  on  appeal,  and  "no  petition 
praying  for  substantially  the  same  thing  shall 
be  entertained  by  them  for  two  years  there- 
after. This  limitation  applies  only  to  cases 
where  the  way  has  been  laid  out  by  the  com- 
missioners and  wholly  reversed  on  appeal,  and 
places  no  limitation  upon  the  power  to  apply  a 
second  or  third  time,  when  the  county  commis- 
sioners refuse  to  lay  out  the  way.prayed  for  in 
the  first  instance. 

Jordan  et  al.,  Petitionert,  82  Me.  478. 

The  court  in  New  Hanuxdiire,  in  discussing 
tlie  ri^ts  of  petitioners  for  location  of  high- 
ways, says:  "But  if  there  bad  been  a  decisfon 
upon  the  merits  of  this  application,  it  has  never 
been  the  practice  in  this  State  to  apply  to  peti- 
tions relating  to  highways  the  principle  which 
obtains  in  adversary  suits  at  common  law,  that 
a  former  judgment  is  conclusive  upon  all  points 
in  Issue  upon  tbe  trial  and  necessaiify  de- 
termined." 

Petition  of  Strafford.  14  N.  H.  80. 

In  Howard.  Petitioner,  38  N.  H.  157.  the 
court  held,  in  the  absence  of  any  statute  limit- 
ation, that  two  years  having  elapsed  after  the 
discontinuance  of  tbe  road,  before  the  presen- 
tation of  the  petition,  tbe  presumption  would 
lie  that  there  was  a  case  that  should  go  to  the 
road  oommtsslonera. 

There  are  two  distinct  and  separate  proviaions 


in  tbe  Act,  wholly  independent  of  each  other, 
and  the  validity  of  one  section  can  in  no  way 
be  affected  by  the  alle^;ed  invalidity  of  the  other. 
Had  the  second  section  not  been  incoiporated 
in  the  Act,  the  first  was  legal  and  would  have 
remaned  so,  and  the  consequence  is  that  the 
first  section  may  be  held  vaud,  and  the  second 
void  and  of  no  effect. 

Commonwealth  v.  We»l  Botton  Bridge,  18  Pick. 
195. 

If  a  statute  attempts  to  accomplish  two  or 
more  oI)ject8  and  is  void  as  to  one,  it  may  still 
be  in  every  respect  complete  and  valid  as  to  the 
other. 

Re  Village  of  Middletown,  82  N.  T.  196;  Gor- 
don V.  Corjiet.  47  N.  Y.  617;  ftwpfc  v.  Butt,  46  N. 
Y,  69;  Packet  Go.  v.  Keokuk,  95  U.  S.  80  (Bk. 
24,  L.  ed.  877);  Alien  Y.Louinana,  108  U.  S. 
80  (Bk.  26,  L.  ed.  818);  VUher  ^.  McQirr,  1 
Grav,  1. 

If  a  portion  of  a  statute  is  unconstitutional, 
the  court  is  not  authorized  to  declare  the  re- 
mainder void  unless  the  provisions  are  so  con- 
nected In  meaning  or  purpose  that  it  cannot 
be  presumed  that  the  Legislature  would  have 
passed  one  without  the  other. 

Boeheater  v.  Briggt,  50  N.  Y.  566;  Cooley, 
Const.  Lim.  178. 

"There  is  no  inconsistency  in  this.  Such 
Act  has  all  the  forms  of  law  and  has  been  passed 
and  sanctioned  by  the  duly  constituted  legisla- 
tive department  of  the  government;  and  if  any 
part  is  unconstitutional  it  is  because  it  is  not 
within  the  scope  of  legitimate  legislative  au- 
thority to  pass  it.  Yet  other  parts  of  tbe  same 
Act  may  not  be  obnoxious  to  the  same  objec- 
tion, and  therefore  have  the  full  force  of  law  in 
the  same  manner  as  if  these  several  enactments 
had  been  made  by  differentstatutes." 

Warren  v.  Mayor  of  Cliarlettown,  2  Gray,  98; 
Commonwealth  v.  Clapp,5  Oray,  100;  Gomm/>n- 
wealth  V.  Hitchinga,  5  Gray,  485;  Packard  v. 
Lewitton,  55  Me.  458;  Schwartz  v.  Brinkwaier, 
70  Me.  409. 

A  view  of  the  proposed  location  was  had;  it 
was  a  question  of  fact,  and  the  finding  of  the 
committee  on  that  branch  of  the  case  is  conclur 
sive,  and  cuinot  be  reversed  here.  The  com- 
missioner are  bound  to  carry  Uiat  judgment 
into  effect. 

Barriman  v.  County  Comrt.  of  Waldo  Co.  68 

Me.  83. 

"The  commissioners  are  to  proceed  from  the 
point  which  they  had  reached  when  their  pro- 
ceedings were  suspended  by  the  intm>o8ition 
of  the  appeal,  and  complete  the  laying  out 
*  *  *  of  such  highway  in  accordance  with  the 
decirion  of  the  appellate  court." 

Smit/i  V.  County  Comrt.  42  Me,  895;  Coornbs 
V.  Qmnty  Comrt.  68  Me.  484. 

Tbe  court  will  not  try  that  question  on  ex- 
ceptions to  the  finding  of  the  oommittee,  or 
permit  it  to  be  tried  again. 

MilU,  Em.  Dom.  374,  275;  9  Gray.  68; 
Hunter  V.  Mayor  of  Newport,  5  R.  I.  835;8Mass. 
406;  Brittolv.  Bradford,  42.Conn.  821;  4  Gray, 
414. 

To  the  committee  are  delegated  the  powers 
under  the  statute,  and  it  has  been  held  that  over 
their  fladiDgs  upon  questions  of  fact,  this  court 
has  no  jumdi<^on,  and  their  report  "cannot 
be  impeached  except  for  error,  fraud,  or  gross 
partisOity." 
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If  the  Legislature  had  intended  to  place  the 
exclusive  power  in  their  hands,  with  no  right 
of  appeal  from  their  decision,  it  would  have  bo 
provided,  aa  in  the  Act  of  1870  authorizing  the 
county  commissfoDers  to  lay  out  a  highway 
across  the  Kennebec  ^ver  between  tiie  towns 
of  Waterville  and  Wbudow,  wherein  !t  was 
provided  that  there  should  "be  no  appeal  from 
their  decision." 

Watenitle  v.  County  Comra.  59  Me.  80. 

The  case  of  InhaJdtanta  of  Belfast  v.  County 
Comra.  02  He.  82B,  doea  not  ap^y  to  the  case 
at  bar. 

The  decision  of  our  coUrt  in  <i(f  B^a$t, 
Appellants,  68  Me.  481,  U  conclodve  upon  the 
question  r^sed  here  as  to  the  right  of  appeal. 

X*lbbey»  J.,  delivered  the  opinion  of  the 
court: 

The  proceedings  in  this  case  were  had  by 
virtue  of  the  Act  of  1878,  chap.  87fi,  as  modi- 
fled  by  Act  of  1886,  chap.  406. 

The  Act  of  1873  reads  as  follows: 

Sec.  1.  That  tlie  County  Commisdouers  of 
the  County  of  Cumberland,  on  petition  of  one 
hundred  or  more  citizens  of  said  county,  be  and 
hereby  are  authorized  and  empowered  to  locate 
a  public  highway  in  the  city  of  Portland,  ex- 
tending; into  tide  waters  of  sufficient  dmttb,  with 
a  goocTand  substantial  ferry  way  and  landing 
therein,  sohable  for  the  passage  and  accommo- 
dation of  teams  and  foot  passengers,  with  right 
to  take  private  property  therefw  in  like  man- 
ner and  effect  as  in  locating  other  highways  in 
said  county." 

"Sec.  2.  Said  highway  and  landing  shall  be 
governed  and  conttoUea  br  the  city  of  Poit- 
und,  and  so  much  of  said  ni^way  and  land* 
ing  as  is  not  reauired  for  said  feny  purposes 
may  be  used  or  leased  by  said  for  any  other 
purpose." 

The  Act  of  1886,  §  8,  provides  "that  the 
County  Commissioners  of  the  County  of  Ciun- 
berland  shall  not  be  called  upon  to  locate  a  pub- 
lic highway  in  tide  waters  in  the  city  of  Port- 
land, under  the  Act  of  1878,  •  •  •  until  a 
double^d  steam  ferryboat  suitable  for  the 
carriage  of  teams  and  passengers  Is  put  upon 
Held  ferry  route,  and  its  connnuous  operation 
secured  to  the  satisfaction  of  said  coimty  com- 
missioners. " 

At  the  June  Term  of  the  Court  of  County 
Commissioners  of  the  County  of  Cumberland, 
a  petition  in  all  respects  in  compliance  with  the 
Acts  aforesaid  was  presented  to  said  court, 
and  upon  due  proceedings  had*  by  said  com- 
missioners they  heard  the  parties  interested, 
and  at  the  January  Term  of  said  rourt  reported 
that  all  the  requirements  of  the  Acts  aforesaid 
had  been  complied  vrith;  but  they  adjudged 
and  determined  that  public  convenience  and 
necessity  did  not  require  liie  locttfioa  of  the 
highway  prayed  for. 

An  appeal  was  duly  taken  to  the  January 
Term  of  the  Supreme  Judicial  Court  in  said 
county,  when  a  motion  was  filed  by  the  remon- 
strants to  dismiss  the  appeal,  on  theground  that 
the  court  bad  no  jurisdiction.  This  motion 
was  overruled,  and  a  committee  was  appointed. 
To  this  ruling  exception  was  taken.  At  the 
April  Tenn  of  ^d  court  the  committee  made 


their  report,  in  which  they  "adjudge  and  deter- 
mine that  common  convenience  and  necessity 
do  require  the  location  of  the  aforesaid  hi^- 
way  and  ferry  landing  on  Portland  Pier  in  tbe 
city  of  Portland,  as  prayed  for  in  said  petiti(Hi. 
and  we  do  wholly  reverse  tbe  Judgment  of  said 
commissioners." 

Several  objections  were  filed  by  the  remon- 
strants to  the  acceptance  and  confirmation  of 
the  report,  but  four  only  are  relied  upon  and 
need  be  considered. 

1.  It  is  claimed  that,  inasmuch  as  the  Act  of 
1878  was  not  a  general  statute,  but  special  and 
local  in  its  character,  enacted  for  a  special  pur- 
pose, it  conferred  upon  the  county  commission- 
ers power  to  act  but  once  under  it;  and  that 
their  power  was  exhausted  br  their  advme 
action,  on  the  petition  of  David  Keaser  H  at., 
in  1878. 

We  think  this  objection  cannot  prevail  Tbe 
petition  of  Eeaser  et  at.  did  not  describe  the 
way  to  be  located  in  any  manner,  and  therefore 
gave  the  county  commissioners  no  juiisdictiOD 
to  act  under  tbe  statute.   Rev.  Stat.  chap.  18, 

Their  action  upon  that  petition  was  void.  But 
we  are  of  opinion  that  the  Act  of  1878  should 
receiveabrmdercoDstructionthan  tbatclaimed 
for  it  by  the  learned  counsel  for  tbe  respond- 
ents. Before  its  passage  tbe  county  commis- 
aoners  had  no  power  to  locate  a  public  hig^i- 
way  in  the  city  of  Portland  ;  nor  could  t£qr 
locate  one  into  tide  waters,  llie  Act  of  1878 m- 
moved  both  of  these  limitations  upon  their  juris- 
diction, and  in  these  respects  enlarged  it  to  be 
exercised  '  'in  like  manner  and  effect  as  in  locat- 
ing other  highways  in  said  county."  Under 
the  general  statute  giving  them  the  power  to 
locate  other  highways  In  raid  county,  the  onl^ 
limitation  upon  their  juriadictiOQ  is  1h^  if  their 
decision  is  against  the  prayer  of  the  petitios, 
DO  new  petition  shall  be  entertained  for  one 
year  thereafter.    Rev.  Stat.  chap.  18,  g  45. 

The  doctrine  of  res  judicata  does  not  apfdy 
to  the  action  of  count^'  commissioners  in  the 
location  of  highways.  The  facts  and  situation 
may  be  such  as  to  require  them  to  refuse  to 
locate  on  one  petition,  when  such  change  may 
take  place  in  Uie  wants  and  necessities  of  the 
public  as  to  require  the  location  a  year  or  two 
thereafter. 

3.  It  is  contended  that  there  is  no  appeal 
given  by  the  law  from  the  judgment  of  tbe 
county  commissioners  under  the  Act  of  1873. 
This  contention  cannot  be  sustained.  The  case 
of  City  of  Bdfaat,  Appellants,  63  Me.  481,  is 
conclusive  against  the  respondents.  The  pro- 
ceedings for  the  location  of  the  highway  under 
said  Act  are  in  all  respects  the  same  as  in  the 
location  of  other  highways. 

8,  The  third  ground  of  objection  is  that  tbe 
Act  of  1878  is  unconstitutional,  inasmuch  as  it 
authorizes  the  taking  of  private  property  for 
private  uses.  This  objection  is  based  on  the 
second  section  of  the  Act,  which  prorldes  that 
"so  much  of  said  highway  and  landing  as  is 
not  required  for  said  ferry  purposes  may  be 
used  or  leased  by  said  city  for  any  other 
purpose." 

The  fallacy  of  this  position  is  that  it  assumes 
that  the  Act  authorizes  the  taking  of  private 
property  for  private  usee.  The  power  conferred 
upon  the  commissioners     the  Act  is  to  locate 
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a  "public  hi^wur"  in  Portland  and  into  tide 
wttben,  and  to  take  private  property  therefor 
"in  lUw  manner  and  effect  as  in  locating  other 
highways  in  said  ooun^."  The  highway  is  to 
be  looBted  only  when  it  is  adjudged  to  be  of 
public  convenience  and  necessity.  They  can 
take  private  property  only  for  the  "public  high- 
way" as  in  the  location  of  other  highways. 
They  cannot  take  it  for  the  use  of  the  dty. 

The  right  given  to  the  city  by  the  second 
section  is  conungrat,  and  may  never  be  brought 
into  life,  and  that  section  is  entirely  indepeod- 
ent  of  the  first  section.  Assuming  that  the 
L^pslature  exceeded  its  constitutional  power  in 
enacting  the  second  section,  it  may  be  rejected 
without  in  any  way  impairing  or  affecting  the 
powers  granted  in  the  first. 

It  is  a  well-settled  rule  of  law  that  the  same 
statute  may  be  in  part  unconstitutioDal,  and 
that  if  the  parts  are  wholly  independent  of  each 
other,  tbat  which  is  constitutional  may  stand, 
while  that  which  is  unconstitutional  may  be 
rejected.  AOen  v.  Louinana,  108  U.  3.  80 
(Bk.  26,  L.  ed.  818);  Packet  Go.  v.  Keokuk,  OS 
U.  8.  80  (Bk.  34,  L.  ed.  877);  Packard  v.  Lewi*- 
ton,  56  Me.  456;  Schteartz  v.  Drijikviater,  70 
Ha  409;  Filter  y.  McOirr,  1  Gray,  1. 

In  what  we  have  said  we  do  not  mean  to 
hold  that  the  second  section  is  in  conflict  with 
the  Constitution.  If  the  contingency  stated  in 
the  Act  occurs,  and  the  city  undertakes  to  ex- 
ercise the  license  given  by  it,  it  will  be  in  sea- 
son to  decide  this  question,  if  raised  and  prop- 
erty brought  before  the  court.  Packet  Co.  v. 
Keokuk,  supra. 

4.  The  last  objection  Is  that  the  committee 
have  exceeded  the  power  conferred  on  them  by 
the  law.  We  can  see  no  ground  for  this  objec- 
tion. By  Rev.  Stat.  chap.  18,  ^  49,  the  com- 
mittee is  required,  after  viewing  the  route  and 
hearing  the  parties,  to  report  "whether  the 
judgment  of  the  commissioners  should  be  in 
whole  or  in  part  afHrmed  or  reversed."  They 
reported  that  the  judgment  of  the  commission- 
ers should  be  wholly  reversed,  and  "that  com- 
mon convenience  and  necessity  do  require  the 
location  of  said  highway  and  ferry  landing  on 
Portland  Pier  in  the  city  of  Portland,  as  prayed 
for  hi  said  petition."  The  substance  of  this 
adjudication  is  that  the  whole  highway  should 
be  located  as  prayed  for.  This  is  strictly  with- 
in their  legal  authority.  When  the  report  is 
accepted  and  judgment  entered  thereon,  and  is 
certified  to  the  courtof  commissioners,  ^ecase 
will  stand  precisely  the  same  as  if  the  commis- 
sioners had  themselves  made  the  same  adjudi- 
cation; and  it  will  become  their  duty  to  cany 
the  judgment  of  the  appellate  court  into  fuU 
effect  as  if  made  by  themselves.  The  water 
terminus  of  the  highway  is  described  in  the 
petition,  "the  end  of  said  pier  and  into  tide 
waters  to  give  a  sufficient  depth  of  water."  It 
will  be  the  duty  of  the  commissioners.in  making 
the  location,  to  fix  the  precise  termini  of  the 
bi^way.  In  doing  so  they  are  not  required 
by  the  judgment  of  the  appellate  court  to  ad- 
here strictly  to  the  bounds  named  in  the  petition ; 
but  they  must  conform  subrtUitiaUy  to  them, 
so  as  to  effectuate  the  purpose  sought.  Rev. 
Stat.  chap.  18,  §  1. 

Ktceptton*  onerruled. 

Petera,  Oh.  .Walton,  Virgin,  Emery, 
and  Haskell,  Jj.,  ctmcurred. 


STATE  of  Maine 
e. 

James  WELCH  et  al. 

An  indictment  for  maintaining  a  Uqiunr 
nniaanee  held  aolBcient. 

(Cumberland  Decided  January  18, 188T.) 

ON  exertions  to  the  ruling  of  the  court  in 
overruung  the  defendants*  demurrer  to  the 
indictment  (hemUed. 

Indictment. 
"The  grand  jurors  for  said  State  upon  their 
oath  present  that  James  Welch,  Daniel  Welch, 
and  Patrick  J.  Hanrahan,  of  Portland,  in  said 
county  of  Cumberland,  laborers,  on  the  15th 
day  of  January  in  the  year  of  our  Lord  1886. 
and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  finding  of  this  in- 
dictment, at  Portland  aforesaid,  in  the  county 
of  Cumberland  aforesaid,  did  keep  and  main- 
tain a  certain  place,  to  wit,  a  tenement  there 
situate,  then  and  on  said  divers  other  davs  and 
times  there  used  for  the  illegal  sale  aod  lor  the 
illegal  keeping  of  Intoxicating  Uquors,  and 
where  on  that  day  and  on  said  divers  other 
days  and  times,  intoxicating  liquors  were  sold 
for  tippling  iHirpoBes,  and  which  said  place 
was  then  ana  on  said  divers  other  days  and 
times  there  a  place  of  resort  where  intoxicating 
liquors  then  and  on  said  divers  other  days  and 
there  were  unlawfully  kept,  sold,  given  away, 
drank,  and  dispensed,  and  whidi  said  place, 
being  so  used  as  aforesaid,  was  then  and  there 
a  common  nuisance,  to  the  great  injury  and 
common  nuisance  of  all  good  citizens  of  said 
State,  against  the  peace  of  said  State,  and  con- 
tra rv  to  the  form  of  the  st^te  in  such  case 
made  and  provided." 

Demurrer. 

"And now  the  said  respondents  come  into 
court  here,  and,  having  heard  the  said  indict- 
ment read,  say  that  the  said  indictment  and  the 
matters  therein  contained,  in  manner  and  form 
as  the  same  are  therein  stated  and  set  forth,  are 
not  sufficient  in  law,  and  that  they,  the  said 
respondents,  are  not  bound  by  the  law  of  the 
land  to  answer  the  sifflie;  and  this  they  are 
ready  to  verify;  wherefore,  for  want  of  a  suf- 
ficient indictment  in  this  behalf,  the  said  re- 
spondents pray  judgment,  and  that  by  the  court 
they  may  be  dismissed  and  discharged  from 
the  aaid  premises  in  the  said  indictmoit  speci- 
fied. 

Batrick  J.  Hanrahan, 
Daniel  Welch, 
James  Welch. 
By  D.  A.  Meaher,  Atfy." 
JIfr.  W.  F.  Lonttfor  defendants: 
This  offense  of  mtdntainingaliquor  nuisance 
is  an  offense  of  statutoiy  creation,  and  it  fol- 
lows, upon  authorities  familiar  enough,  that 
every  statutory  element  of  the  offense  must  be 
distinctly  averred.   Facts,  not  conclusions  of 
law,  must  be  averred.    If  U  is  not  practical  to 
aver  all  the  facts  in  one  coimt,  several  counts 
may  be  used.   Some  offenses  no  higher  in  the 
category  of  crime,  and  punishable  by  no  sever- 
er penalties,  have  received  the  careful  consid- 
eration.of  the  Supreme  Court  of  the  United 
States,  and  I  cite  die  cftse  of  United  Statee  v. 
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Orvikthank,  93  U.  8.  668  (Bk.  88,  L.  ed.  598), 
in  support  of  the  position  here  taken. 

"  The  accused  u  to  he  informed  of  the  na- 
ture and  cause  of  the  accusatioD." 

U.  S.  Const.  Amend.  VI. 

Id  United  Statet  v.  MilU,  7  Pet.  142  (83  U. 
8.  bk.  8,  L.  ed.  687),  this  iras  construed  to 
mean  that  the  indictment  must  set  forth  the 
offense  "with  clearness  and  all  necessary  cer- 
tainty, to  apprise  the  accused  of  the  crime 
with  which  he  stands  charged,"  and  in  United 
Statet  V.  Cook,  17  Wall.  174  (84  U.  S.  bk.  21,  L. 
ed.  689),  that  "  everr  ingredient  of  which  the 
offense  is  composea  most  be  accuratel;  and 
clearly  alleged. 

"It  is  an  elementary  principle  of  criminal 
pleading,  that  where  tne  definition  of  an  of- 
fense, whether  it  be  at  common  law  or  by  stat- 
ute, includes  generic  terms,  it  is  not  sufficient 
that  the  indictment  shall  charge  the  offense  in 
the  same  generic  termsas  in  the  definition;  but 
it  must  state  the  species;  it  must  descend  to 
particulars." 

1  Archb.  Cr.  Pr.  &  PI.  291. 

The  object  of  the  indictment  is  :  (1)  to  fur- 
nish the  accused  with  such  a  description  of  the 
charge  against  him  as  will  enable  him  to  make 
his  defense,  and  avail  himself  of  his  conviction 
or  acquittal  for  protection  against  a  further 


Nora.— An  indictment  should  set  forth  the  spe- 
olflo  offense:  and  the  use  of  generic  terms,  applica- 
ble to  several  secCionB  of  the  statutes,  Is  InBiimcient. 
Stat©  V.  Leavltt  (N.  H.),  1  New  EnSTKep.  289. 

Where  the  penaltv  different  In  dlffereot  sections 
of  the  Act,  an  Indictment  not  Informing  of  the 
crime  with  which  he  Is  charged  is  bad  for  uocer- 
talotF.  State  v.  Meesenger.  58  N.  H.  318:  State  v. 
Shcr&urne.  58  N.  H.  159;  State  r.  Naramore.  88  N.  H. 
275;  State  v.  Adams,  51  N.  H.  668. 

An  indictment  under  one  Act  for  selling  without 
a  license  need  not  negative  exceptions  in  another 
later  statute.  This  is  a  matter  of  defense.  JelTer- 
SOD  V.  People  (N.  Y.i,  1  Cent.  Rep.  710.  See  Fleming 
V.  People,  27  N.  Y.  m. 

So  an  exception  not  a  material  part  of  the  deflni- 
tlOQ  of  the  offense  need  uot  be  Degatlved.  State 
T.  Elam  (Mo.  App.),  8  West.  Bep.  tst\  State  v. 
O'Brien.  74  Uo.  5tii. 

Authority  to  sell  for  purposes  not  named  In  the 
statute  need  not  be  negatived.  State  v.  Duggan 
(B.  t.),  8  New  Env.  Kep.  137.  See  State  v.  Busb,  IS 
K.  I.  W8;  State  vrO'DonneU,  10  B.  I.  472. 

So  an  Indictment  for  keeping  need  not  negative 
IntentiOQ  to  sell  out  of  the  State.  State  v.  Perkins 
<N.  H.).  1  New  Eng.  Rep.  1. 

Where  thespeulnc  quantity  kept  for  sale  has  been 
alleged,  it  would  not  oe  neoesaarr  to  use  other  words 
limiting  the  amount  to  the  specific  measure.  Com- 
monwealth r.  Odlln,  23  Pick.  275. 

Where  time  of  keeping  and  sale  Is  once  stated  In 
an  Indictment,  it  is  not  oad  for  omission  to  repeat 
the  time  on  a  further  allegation  of  maintaining  a 
niibanoe.  btate  v.  Buck  (Me.),  1  New  Eng.  Bep. 
008. 

An  indictment  which  charges  In  one  count  a  sale 
to  one  person,  for  one  price,  of  the  liquors  stated 
conjunctivelv  in  the  statute^  not  t>ad  for  duplicity. 
Kreamer  v.  State  ilnd.),  3  West.  Hep.  ft46;  Pahne- 
fltock  V.  State.  102  led.  ISa;  Davis  v.  State,  100  Ind. 
154:  Stevens  v.  Commonwealth.  6  Met.  £41;  State  v. 
Wbltted,8  Ala.  102. 

For  retailing  without  a  license  It  should  allege  the 
quantity  lees  than  aquart  Hamilton  v.  State  (Ind.), 
r  Weat.  Bep.  148;  Arblntrode  v.  State,  87  Ind.  267; 
State  V.  Corll,  73  Ind.  535.  See  Felgel  v.  State,  85 
Ind.  680. 

An  Indictment  oharsing  a  druggist  with  selling 
liquor  without  a  prescription  must  charae  that  It 
was  sold  as  a  beverage.  Scatev.BuokneriJto.  App.), 
t  WesL  Rep.  544.  See  Commonwealth  t.  Uandevlile 
(Mass.),  8  New  Eng.  Bep.  35. 

That  such  indictment  does  nut  charge  to  whom  It 
WHS  sold  In  immaterial.  State  v.  Elum  (Mo.  App.),  3 
West.  Bep.  787.  Bee  Commonwealth  v.  O'Leary 
(Mass.),  3  New  Bus.  Bep.  US. 

An  indictment  alleging  an  offense  In  the  new  dls> 

288 


prosecution  for  tt>e  same  cause;  and  (2)  to  in- 
form the  court  of  the  facts  alleged,  bo  that  it 
may  decide  whether  Uiey  are  enffldent  in  law 
to  support  a  conviction,  if  one  should  be  had. 
For  this,  facts  are  to  be  stated,  not  oondoriom 
of  law  alone. 

A  crime  is  made  up  of  acts  and  intent,  and 
these  must  be  set  forth  in  the  Indictment,  with 
"  reasonable  puHcularity  of  time,  place,  and 
circumstance.^ 

"  Whoever  keeps  or  maintains  snch  nui- 
sance" shall  be  fioed,  etc.  is  the  language  of 
Rev.  Stat.  chap.  17,  §3. 

I  claim  that  each  specific  misuse  of  the  prem- 
ises should  be  laid  as  contrary  to  the  form  of 
the  statute. 

Bish.  Cr.  Proc.  §880. 

Mr.  GmmM  9L  Seiders,  Oountff  Atlor- 
•ney,  for  the  State. 

Per  Curiam; 

It  is  the  opinion  of  the  court  that  the  indict- 
ment in  tbisca8e,"and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same  are 
therein  stated,"  are  sufficient  in  law;  that  they 
will  stand  the  test  of  the  strictest  rules  of  crtm> 
inal  pleading. 

Exceptions  oterruled. 

Judgment  for  the  State. 


trict  formed  after  adoption  of  tlie  local  option  law 
In  the  old  district  must  on  Its  ft^e  be  oonsisteDt 
with  the  later  Act.  Hlgglns  v.  State  (Hd.),  1  Cent. 

Bep.  703. 

If  a  person  uses  premises  for  illegal  koeptng  or 
sale  of  nquorsat  any  time  covered  by  the  complaint, 
he  is  guilty  under  the  statute.  Commonwealth 
T.  Kerrlssey  (Mass.).  1  New  Eng.  Rep. 614;  Common- 
wen  I  th  V.  tiogao.  107  Mass.  02. 

But  an  Indictment  which  alleges  an  impoesfbte 
time,  as  August,  18I34,should  be  quashed  on  motion. 
Murphy  v.  State  (Ind.i.8  West.  Bep. 741:  8.  C.  5  West. 
IU>p.  640.  and  note,5S0;  Murphy  v.  State  (Ind.).  S 
West.  Rep.  616. 

A  complaint  under  the  Act  for  the  suppresetoo  of 
intemperance,  which  charges  the  keeping  for  sale 
without  lawful  authority,  IB  good  although  it  omits 
"and  delivery"  and  the  words  "to  be  used  as  a  bever- 
age." State  V.  Kane  (R.  1.).  3  New  Eng.  Bep.  143l 

An  indictment  charging  a  person  with  keopimr  a 
butldlng  "resorted  to  for  the  illegal  sale  of  intoxi- 
catlng  liquors"  Is  not  sufficient  to  chante  the  keep- 
ing of  a  common  nuisance.  State  v.  Dodge  (He.). 
8  New  Eng.  Bep.  237;  Commonwealth  v.  Stahl,  T 
Allen,  304;  State  v.  Lang,  63  Me.  216;  Common w^tb 
V.  Howe,  13  Gray,  26. 

In  an  indictment  for  sale  to  a  minor  It  Is  unneces- 
sary to  repeat  the  words  "then  and  there"  before 
thewords  a  person  under  the  age  of  twenty-one 
veani."  Shaffer  v.  State  (Ind.i,  i  West.  Bep.  500. 
See  State  r.  Price,  6  Halst.  snO;  Commonwealth  v. 
Bugbee,  4  Gray.  206. 

In  a  complamt  for  the  Illegal  sale  to  a  minor,  the 
person  for  whose  use  the  sale  was  made  need  not  be 
alleged.  Commonwealth  v.  O'Leary  (Maaa.),  3  New 
Eng.  Bop.  198. 

tae  name  of  the  party  to  whom  the  druggist  sella 
Is  ImmateriaL  State  v.  Ladd,  15  Mo.  4:10;  State  v. 
Spain,  29  Mo.  415;  State  v.  Jaquee,  68  Ho.  SO. 

An  affidavit  on  a  charge  of  selling  to  an  habitual 
drunkard  sufficiently  avers  of  the  township  where- 
in he  was  In  the  habit  of  being  intoxicated  by 
averring  "who  was  then  and  there  a  citlien  of  the 
township  in  which  he  Uved."  HiUer  v.  State  IndJ^ 
4  West.  Bep.  5(n;  State  v.  Hedge,  6  Ind.  830;  Steepfe 
V.  Downing.  60  Ind.  478. 

A  complaint  for  obstructing  view  of  interior  of 

Eiremisce  by  screens,  etc.,  is  sufficient.  If  it  alleges 
hat  defendant,  having  a  license,  maintained  cur- 
tatns>nd  shutters  in  the  room  named,  against  the 
law.  Commonwealth  r.  Keefe  (HaaB.),  1  New  Kv. 
Bep.  460. 

A  complaint  for  violation  of  a  dty  ordinance  tn 
r^ard  to  the  sale  of  liquors  must  aver  the  facta 
which  constitute  the  guilt,  and  not  merely  suspicion 
or  belief.  Howery  r.  Camden  iN.  J.),  4  Cent.  Bepi. 
668;  Boberson  v.  Lambertvllle,  U  Vroom,  Ml 
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COMMONWEALTH  of  MasBachusettB 

V. 

Samuel  F.  B&SSE. 

It  is  not  reqaired  that  a  Tenlre  to  siuii* 
mon  trim!  Jurors  in  a  criminal  case 
should  have  on  it  an  Indoraement  by 
the  town  clerk  or  selectmen  of  the  fact 
that  the  persons  named  therein  were 
duly  drawn  to  serve  as  such  jurors. 

(PlTmoutb  FUed  November  28,  IBM.) 

ON  defendant's  exceptions.  Overruled. 
Indictment  charging  the  defendant  with 
the  murder  of  one  Ricnara  N.  Lawton.  At  the 
trial  in  the  Supreme  Judicial  Court,  before 
Morton,  Ch.  J.,  and  Holmes,  J.,  counsel  for 
the  defendfuit,  after  the  drawing  by  the  clerk 
-of  said  court  of  the  names  of  certain  persons 
summoned  as  jurors,  and  before  the  Jtuy  was 
impaneled,  challenged  the  persons  <&awn,  al- 
leging as  a  cause  that  each  of  said  persons  was 
not  a  legal  juror,  was  not  legally  drawn,  and 
not  competent  to  serve:  (1)  Because  it  did  not 
appear  from  any  venire  served  for  drawing  and 
summoning  jurors  that  either  or  any  of  the  per- 
sons named  were  drawn  by  a  selectman  of  the 
town  in  which  he  resided,  in  accordance  with 
the  provisions  of  the  statute:  (8)  because  no  in- 
dorsement or  return  was  made  upon  any  venire, 
by  any  person  having  authority  under  the  stat- 
ute to  make  such  indorsement  or  return,  that 
•either  of  said  persons  named  was  legally  drawn 
to  serve  as  traverse  juror  In  this  case,  or  at  this 
dttlng  of  the  court;  (3)  because  the  statute  re- 
quires that  jurors  shall  be  selected  by  drawing 
ballots  from  the  jury  box;  ttiat  this  drawing  oi 
ballots  shall  be  done  openly,  in  the  presence  of 
the  selectmen,  by  one  of  their  number;  thattlie 
names  of  the  persons  borne  on  the  ballots  so 
drawn  shall  be  indorsed  on  the  venire  under 
which  the  drawing  tabes  place;  that  there  was 
DO  return,  Indorsement,  or  certificate  made  by 
any  person  authorized  thereto,  or  other  compe- 
tent evidence  upon  any  venire  returned,  of  the 
fact  that  the  name  of  either  of  said  persons 
named  was  selected  or  drawn  in  the  manner 
or  by  the  person  authorized  by  statute  to  make 
such  selection. 

The  defendmt  then  introduced  the  venires, 
the  appearance  of  which  tended  to  prove  the 
facts  ID  regard  to  them,  as  alleged.  The  de- 
fendant offered  no  further  evidence,  and  it  was 
not  disputed  that  the  jurors  in  fact  were  prop- 
erly drawn.  The  court  refused  to  allow  each 
of  said  persons  to  be  set  aside  for  the  causes  as- 
signed; ruled  that,  as  it  was  not  contended  that 
the  truth  of  the  officer's  return  could  be  con- 
trolled, there  was  sufficient  evidence  Uiat  each 
was  legally  drawn,  returned,  and  summoned, 
and,  against  the  obiection  of  the  defendant,  per- 
mittea  each  of  said,  persons  named  to  be  sworn 
AS  jurors  to  trj;  said  case.  The  jury  returned  a 
venlict  of  "guilty,"  and  the  defendant  took  ex- 
ceptions to  said  refusal  to  allow  said  challenge 
to  sakl  ruling  of  the  oouit,  and  to  the  permb- 
«ion  of  the  court  to  allow  each  person  named 
to  serve  as  Juror  against  said  objection  of  the 
•defendant. 


Mettri.  Hoaea  Klnpnan  and  Jf.  C.  Snlll- 
▼an,  for  defendant: 

The  statute  contemplates  that  there  shall  be 
upon  the  venire  an  Indorsement  of  the  fact  that 
a  certain  person  was  duly  drawn. 

Pub  Stat.  chap.  170,  g  22. 

The  constable  should  summon,  and  the  de- 
fendant should  be  tried  by,  only  such  persons 
as  the  officers  whose  duty  it  is  to  draw  the 
names  from  the  jury  box  shall,  by  indorsement 
upon  the  venire,  declare  have  been  drawn. 

There  is  no  such  evidence  upon  any  of  the 
venires.  The  constable's  return  thereon,  tiiat  a 
person  was  openly  drawn  by  one  of  the  select- 
men, is  not  competent  evidence  of  the  fact,  as 
an  officer's  return  is  evidence  only  as  to  acts 
within  his  official  duty. 

Arnold  v.  TovrUUot,  13  Pick.  172. 

Mestrs.  Ed^ar  J.  SUiermaa.  Atty-Qen., 
and  Everett  C.  Bumpns.  DiH,  A^.,tor 
the  Commonwealth: 

In  Commnnwealth  v.  Moron,  180  Sbiss.  284,  a 
case  in  wfafch  a  similar  objection  was  raised, 
CAti^/'Jiuh'M  Gray  says:  "Ejach  of  these  persons 
attended  and  served  as  a  juror,  and  thero  is  no 
question  of  his  identity  or  of  his  qualification 
in  point  of  fact.  Under  these  circumstances 
*  *  9  the  want  of  an  indorsement  of  his  name 
by  the  town  clerk  *  *  *  would  not  affect  his 
qualiflcaUons  as  a  juror." 

In  Comnumweaith  v.  Parker,  3  Pick.  963, — a 
capital  case, — the  court  allowed  thesberUtto 
amend  the  venire,  saying:  "It  is  true  that  in  a 
capital  case  the  court  would  not  permit  the 
prisoner  to  be  prejudiced  by  an  amendment, 
but  they  are  not  bound  to  shut  their  eyes  to  the 
justice  of  the  case  when  an  error  in  matter  of 
form  can  be  rectified  without  any  prejudice  to 
him." 

And  further,  it  is  provided  that  "no  irregu- 
larity in  a  writ  of  renire  faeia$,  or  in  the  draw- 
ing, summoning,  returning,  or  impaneling  of 
jurors,  shall  be  sufficient  to  set  aside  a  vemict, 
unless  the  party  making  the  objection  was  in- 
jured by  the  irregularity." 

Pub.  Stat.  chap.  170,  §  4;  Commonwealth  v. 
Parmmt,  189  Mass.  881;  Anon.  1  Pick.  196; 
Amhergt  v.  Sadlejf,  1  Pick.  89. 

C.  Allen*  J.,  delivered  the  opinion  of  the 

court: 

The  argument  for  the  prisoner  rests  chiefly 
on  the  ground  that  the  sttitute  prescribing  the 
manner  of  summoning  a  juror,  "t^  reading  to 
him  the  venire,  with  the  indorsement  thereon  of 
bis  having  been  drawn,  or  by  leaving  at  his 

filace  of  abode  a  written  notification  of  his  hav- 
ng  been  drawn,"  ete.,  contemplates  an  indorse- 
ment, by  the  town  clerk  or  selectmen,  of  the 
fact  that  certain  persons  have  been  duly  drawn, 
and  that  without  such  indorsement  the  constable 
has  no  proper  means  of  knowing  the  fact,  since 
the  law  docs  not  require  his  presence  at  the 
drawing.  This  particular  alternative  method 
of  makmg  service  was  first  enacted  in  Stat. 
1784,  chap.  7,  g  5.  An  examination  of  the 
statutes  upon  the  subject,  from  1692  to  the  pres- 
ent time,  shows  that  there  has  never  been  any 
express  requirement  that  the  town  clerk  or  se- 
lectmen  should  certify  in  writbig  who  were 
chosen  as  Jurors  bv  the  freeholders,  as  was  the 
custom  before  17^;  or  drawn  from  the  Jury 
box  by  themselves,  as  had  been  the  law  since 
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that  date,  or  even  that  the  constable  should  be 
Dresent  when  Jurors  were  so  chosen  or  drawn. 
There  has  never  been  any  express  provision 
Bfaowiog  how  the  constable  should  ascertain 
what  persons  were  chosen  or  drawn  as  jurors; 
but  the  constable  has  always  been  required,  in 
general  terms,  to  summon  the  persons  chosen 
or  drawn  as  jurors  and  to  make  return  of  the 
venire. 

See  ProT.  Stat  1693, 1693,  cbap.  88,  g  11 ; 
1694,  1685,  cbap.  Zit,  §  1;  1697,  cbap.  9,  g  10; 
1699,  1700,  chap.  1,  §  4;  chap.  2,  §  8;  chap.  8, 
^  5;  1786,  Chan.  10.  1,  2;  1741,  1742.  chap. 
18,  86  2-5;  1749.  1750,  chap.  5,  tiS  2-5;  1756, 
1757,  cbap.  18,  gtS  2-6;  1759,  1760,  chap.  29, 
g§  2-«  fl  Prov.  Stat.  State  ed.  pp.  74,  76,  198, 
286,  287,  868,  870-872  ;  vol.  2,  pp.  828,  829, 
1090.  1091;  vol.  3,  pp.  474,  475,  996,  996;  vol. 
4,  pp.  818,  8191;  Stat.  1784,  chap.  7,  §g  4,  6  : 
1807,  cbap.  140;  Bev.  Stat.  cbap.  95,Cgl8, 17; 
Qen.  Stat.  chap.  183.  §  20;  Pub.  Stat.  cbap. 
170.  §  22. 

We  have  also  looked  at  a  number  of  original 
venires,  indifferent  years,  both  before  and  after 
1784,  in  two  different  counties,  and,  upon  the 
venires  so  examined,  made  a  direct  return  that 
certain  persons  named  were  drawn  as  jurors ; 
though  in  some  instances  an  indorsement  of  the 
drawmg  was  made  upon  the  venire  by  the  town 
clerk.  As  early  as  1804.  and  perhaps  earlier, 
there  was  a  pnnted  form  of  return  upon  ven- 
ires in  Suffolk  County,  in  which  the  constable 
stated  who  were  drawn.  Such  also  is  the  form 
of  return  given  In  Goodwin^  Town  Officer,  ed. 
1839,  881. 882,  and  in  the  New  England  Sheriff, 
3d  ed.  1855.  In  the  present  case  the  return 
was  in  this  respect  in  the  usual  form,  and  it 
was  not  disputed  that  the  jurors  in  fact  were 
properly  drawn;  and  the  objection  rests  solely 
on  the  ground  that  the  drawing  was  not  certi- 
fied upon  the  venire  by  the  town  clerk  or  select- 
men. This  was  not  necessary.  If  the  jurors 
were  to  be  summoned  by  reading  to  them  the 
venires  with  the  Indorsement  tbereon  of  their 
having  been  drawn,  such  indorsement  might  be 
made  by  the  constable.  The  result  is  that  the 
exceptions  are  overruled.  See  Commonioealth 
V.  Moran.  130  Mass.  284. 

SsKeptioiu  overrvled. 


COMMONWEALTH  of  Massachusetts 
«. 

William  WALLACE. 

1.  On  the  trial  of  an  bicUetmeat  for  keep* 
luff  a  disorderly  honae  while  holding 
a  Ucense  for  the  sale  of  intoxicating 
liquors,  evidence  of  what  was  the  (^ar- 
acter  of  defendant's  occupation  of  the 
premises  during  the  time  covered  by  the 
Indictment,  as  compared  with  wh[at  it 
was  prior  to  bis  ocoapatiou  under  his 
license,  is  iiubdmissible. 

3.  The  frequent  presence  of  drunken 
persons  on  the  street  and  street  comer 
near  defendant's  premises,  where  he 
sold  intoxicating  liquor,  is,  under  the  cir- 
cumstances of  this  case,  evidence  that 
such  persons  obtained  the  intoxicating 
liquor  which  caused  their  drunkenness 
from  the  defendant,  oa  his  premises. 

fUfi 


fBrisbd  Filed  November  24.  UM.1 

ON  defendant's  exceptions.  Oremited. 
Indictment  in  two  counts.  The  first  count 
charged  defendant  with  maintaining  a  nuisance 
under  Pub.  Stat.  chap.  101;  and  the  second 
count  charged  him  with  the  maintenance  of  a 
disorderly  nouse  from  the  first  day  of  Hay. 
1885.  to  the  first  day  of  March,  1886.  At  the 
trial  in  the  superior  court  before,  Bririiam,  CTi. 
J.,  it  was  admitted  on  the  part  of  the  govCTn- 
ment,  that  defendant  held  a  first-class  license 
for  the  sale  of  intoxicating  liquors  at  the  cor- 
ner of  Cannon  and  Water  streets,  in  New  Bed- 
ford, being  the  premises  numbered  107  South 
Water  Street,  for  one  year  from  the  first  day  of 
May,  1885;  and  it  appeared  in  evidence  that  de- 
fendant occupied  the  premises  next  south  of 
said  107,  but  which  were  not  covered  by  the 
license.  The  government  introduced  eviaence 
of  police  officers  tending  to  show  sales  of 
intoxicating  liquors  by  the  defendant  at  107 
South  Water  Street  to  intoxicated  persons,  and 
that  intoxicated  persons  were  seen  m  and  about 
said  premises;  that  the  sound  of  voices  and 
noise  could,  be  heard  within  said  premises  on 
Sundays;  and  Uiat  intoxicated  persons  coo^re- 
gregated  ob  Sundays  and  other  days  on  the  ode- 
walk  at  the  comer  of  said  streets.  Evidence 
was  also  introduced  by  the  government  tend- 
ing to  show  the  resorting  to  premises  next  south 
of  said  No.  107  on  Sundays,  and  travel  in  and 
out  the  doorway  leading  to  said  premises  south 
of  107,  througn  s  ba(»  doorway  which  was 
used  in  common  by  the  occupants  of  eig^t  or 
ten  tenements  above.  Evidence  was  oftered  on 
the  part  of  the  defendant  that  no  violaticra  of 
the  conditions  of  said  license  had  been  com- 
mitted, and  that  there  had  been  no  occupation 
of  said  premises  such  as  would  create  a  nui- 
sance under  either  count  of  the  indictment. 

Upon  cross  examination  of  one  Anthony,  a 
police  officer  called  by  the  govermnent,  who 
testified  as  to  the  chunder  of  defendant's  prem- 
ises during^  the  past  year,  and  that  he  had  been 
familiar  with  said  premises  for  eight  years  pre- 
vious, the  defendant  asked  the  witness;  '*Wbat 
was  the  character  of  the  defendant's  premises, 
for  which  he  held  a  license,  during  the  time 
covered  1^  the  indictment,  as  compared  with 
what  It  was  prior  to  defendant's  occupation 
under  his  license?"  to  which  question  the  dis- 
trict attorney  objected,  and  the  court  excluded 
the  question,  to  which  ruling  the  defendant  ex- 
cepted. 

Upon  the  conclusion  of  the  evidence  the  de- 
fendant asked  the  court  to  rule  that  evidence 
tending  to  support  the  second  count  of  the  in- 
dictment as  to  the  premises  of  the  defendant 
not  covered  by  Us  license  cannot  be  apfdied 
by  the  jury  to  prove  a  liquor  nuisance,  under 
the  first  count,  at  the  premises  No.  107  South 
Water  Street;  and  further  asked  the  court  to 
rule  that,  if  the  jury  be  satisfied  that  the  de- 
fendant's occupation  of  the  premises  next  south 
of  the  saloon  No.  107  South  Water  Street,  does 
not  constitute  a  nuisance  at  common  law,  then 
so  much  of  the  evidence  in  the  case  as  applies 
only  to  those  premises  must  be  disregarded  by 
the  jury  fa  considering  the  charges  named  in  the 
first  count,  and  further  asked  the  court  to  rule 
that  evidence  of  drunkenness  or  disturbance  on 
the  street  and  street  comer,  not  shown  to  be  con- 
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nected  with  the  defendant  or  with  defeodaot's 
premises,  is  not  competent  to  inove  violation 
by  the  defendant  of  hu  license,  and  must  be  dis- 
regarded by  the  Juiy.  These  rulingB  the  court 
reused  to  give;  bat  did  rule  as  follows:  "  The 
first  count  of  the  indictment  charges  that  de- 
feudant,  within  the  time  alleged,  at  New  Bed- 
ford, did  keep  and  maintain  a  shop  in  which  he 
made  sales  pf  UgwH*  in  violation  of  his  license; 
and  such  violations  of  his  license— either  one, 
two,  or  all  of  those  violations— must  be  proved 
beyond  a  reasonable  doubt,  to  warrant  a  con- 
viction upon  the  first  count."  The  jury  re- 
turned a  verdict  of  guilty  on  the  first  couDt,  and 
not  guilty  upon  the  second  count,  and  the  de- 
feD(£tnt  alleged  exceptions. 

Mr.  Walter  CUfford,  for  defendant. 

Mr.  Edg*'  Shenaaju  AUjf-Oen.,  for 
the  Commonwealth. 

Field.  J.,  delivered  the  opinion  of  the  court: 
The  first  and  third  exceptions  to  the  rulings 
upon  the  admission  of  testimony  were  waivra 
at  the  argument,  and  the  second  exception  must 
be  overruled.  A  comparison  of  the  character 
of  the  defendant's  occupation  of  the  premises 
while  he  held  a  license,  with  that  of  the  occupa- 
tion of  either  another  person  or  of  himself  at 
some  other  time,  would  involve  an  inquiry  into 
a  motive  wholly  foreign  to  the  case.  The  situ- 
ation of  the  premises  No.  107  South  Water 
Street,  and  of  the  premises  next  south  of  these, 
may  have  been  such,  in  reference  to  each  other, 
that  the  use  made  of  the  l^ter  by  the  defend- 
ant was  properly  some  evidence  that  the  former 
were  kept  by  him  for  the  illegal  sale  of  intox- 
icating Uquor.  The  request  for  a  ruling  "  that 
evidence  of  drunkenness  or  disturbance  on  the 
street  and  street  comer,  not  shown  to  be  con- 
nected with  tbe  defendant  or  with  defendant's 

E remises,  is  not  competent  to  prove  violation 
y  the  defendant  of  his  license,"  must  be  taken 
to  mean  that  the  connection  must  be  shown  by 
direct  testimony,  to  make  the  evidence  com- 
petent. The  frequent  presence  of  drunken  per- 
sons on  the  street  and  street  comer,  if  near  the 
defendant's  premises,  might  be  evidence,  under 
all  the  circumstances  shown  to  exist,  that  these 
persons  obtained  the  intoxicating  liquor  of  the 
defendant,  on  these  premises.  Offnmoavieatth 
T.  Leighlon,  140  Hass.  806. 
Ex^tioju  oeerruled. 


Benjamin  GUSHING  et  of., 

9. 

NANTASKET  BEACH  R  R  CO. 

1.  The  content*  of  papers  in  any  of  the 

execative  departments  of  the  United 
States  may  be  proved  by  a  copy  au- 
thenticated under  the  seal  of  the  de- 
partment. 

2.  On  the  asaeasment  by  a  jury  of  dam- 
ages for  taking  land  by  a  railroad 
company,  a  printed  doeiiment  of  the 
Senate  of  the  United  States,  contain- 
ing an  engineer's  report  of  a  survey,  is 
not  evidence  to  shov  that  the  lands 
were  benefited  from  the  location  of  the 
road. 

3.  A  deed  of  r«l«Me  by  the  railroad  com- 

HAS8. 


pany  of  a  portion  of  the  land  taken, 
made  to  other  pemons  than  the  peti- 
tioners, is  not  aomlsBible  to  lessen  the 
damages. 

(Plymouth  Filed  Noveiaber'.21, 1886.) 

ON  respondent's  excepUona.  Overruled. 
Petition  for  a  jury,  in  the  superior  court, 
to  assess  damages  for  the  taking  of  the  pe- 
titioners'  land  in  Hull,  by  the  Nantasket  Beach 
Railroad  Co.  Hearing  in  the  superior  court  be- 
fore Mason,  J.,  where  the  verdict  was  for  the 
petitioners,  and  to  the  rulings  of  the  court  and 
the  exclusion  of  certain  evidence,  the  substance 
and  nature  of  which  appears  in  the  opinion, 
the  respondent  alleged  exceptions. 

Morse  and  Arthur  Lord. 

for  respondent: 

The  printed  document  was  competent  and 
should  have  been  admitted  in  evidence.  It  is 
a  public  document  printed  by  authority  of  the 
Senate  of  the  Unit^  States. 

1  Greenl.  Ev.  chap.  4,  g  470. 

The  requisites  which  make  a  public  docu- 
ment adniissible  in  evidence  are  that  its  con- 
tents are  "  pertinent  to  the  issue,"  that  It  was 
"  made  by  the  person  whose  duty  it  was  to 
make  it,"  and  the  matter  which  it  contained  is 
such  as  "  belonged  to  his  province  or  came 
within  his  officiatcognizance  and  observation." 

1  Greenl.  Ev.  chap.  4,  S  491. 

Among  the  classes  of  public  documents 
which,  on  the  authorities,  are  admitted  in  evi- 
dence, is  the  "Diplomatic  Correspondence" 
communicated  by  the  -President  to  Congress. 

1  Oreenl.  Ev.  chap.  4,  491;  Radeliff  v. 
United  Im.  Co.  7  Johns.  88;  TaU)ot  v.  Seeman, 
1  Cranch,  1  (6  U.  9.  bk.  8,  L.  ed.  15);  WMUtn 
v.  AUtany  Ins.  Co.  109  Mass.  34;  Woreater  v. 
Northborough,  140  Mass.  397. 

The  respondent  bad  a  right  to  have  the  jury 
consider  the  release  offered  In  mitigation  and 
reduction  of  damages.  The  right  of  a  railroad 
company  to  abandon  a  portion  of  its  location 
was  fully  recognized  by  thlscouit  in  Pinkarton 
V.  H.  R.  Go.  109  Mass.  527. 

The  pro^'isions  of  the  statutes  relative  to  the 
taking  of  land  by  a  railroad  corporation  and 
the  payment  of  images  tiierefor  recognize  five 
elements  wtiich  go  to  make  up  the  damages 
which  may  be  awarded,  viz. :  the  laying  out, 
making,  and  maintaining  the  road,  and  the 
taking  of  land  and  of  material. 

Pub.  Stat.  chap.  112,  g  95. 

The  taking  of  land  for  a  railroad  corporation 
is  on  appropriation  of  the  land  to  all  the  uses 
of  the  road,  and  practically  the  damages  are 
commonly  equal  to  the  value  of  the  land. 

Camdy  v.  R.  R.  Go.  141  Mass.  174. 

If,  however,  the  railroad  company  elects  to 
abandon  to  the  owner  a  portion  of  the  land 
taken  within  the  limits  of  its  location,  by  re- 
leasing to  him  a  portion  of  the  land  which  is 
found  not  to  be  needed  or  used,  before  final 
verdict  and  assessment  of  damages,  the  land- 
owner, if  recompensed  for  all  injury  he  suf- 
fered, cannot  fairly  complain  if  the  jury  are 
permitted  to  consider  what  effect  in  reducing 
the  damages  is  caused  by  this  partial  abandon- 
ment. He  still  recovers  his  damages  for  every 
element  of  injury  which  he  sustains.  To 
hold  otherwise  would  be  to  impose  upon  the 
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company  an  additional  burden  which  neither 
the  public  interest  nor  private  rights  require. 

Pub.  Stat  chap,  113,  §  65;  Pub.  Stat.  chap. 
49.^69. 

The  case  of  R.  R.  Go.  v.  Miller.  135  Haas.  1, 
decides  merely  that  the  pririle^  of  crossing 
and  drainage  which  were  used  by  the  land- 
owner cannot  be  availed  of  to  diminish  the 
claim  for  damages. 

Mr.  D.  C.  Ijinacott,  for  petitioners: 

The  presiding  justice  rightly  refused  to  al- 
low the  printed  document  to  be  read  in  evi- 
dence. In  Pub.  Stat.  chap.  169,  §  67  teg., 
the  mode  of  proof  of  certain  documents  is  pro- 
vided. But  the  document  under  discussion 
does  not  belong  to  that  class.  This  document 
was  not  a  document  like  public  proclamations 
of  peace  or  war,  or  other  solemn  acts  or  orders 
of  the  President,  of  which  the  OMirt  would 
take  judicial  notice. 

Smith  V.  Strona,  14  Pick.  128,  183;  Burke  v. 
Miltenberger,  19  Wall.  619  (86  U.  8.  bfc.  23.  L. 
ed.  158);  1  Greenl.  Ev.  |8  5,  6,  479  et  aeq. 

It  is  evident  that  this  document  nas  only  in- 
tended (by  Acts  of  Congress  1882,  chap.  375) 
as  a  means  of  acquiring  information  which 
might  be  useful  to  Congress  in  Its  future  ac- 
tion. It  was  never  intended  as  an  oflBdal 
record  of  the  facts  therein  recited. 

1  Greenl.  Ev.  S  491;  Taylor,  Ev.  5th  cd. 
1478;  Whiton  v.  Albany  Ins.  Co.  109  Mass.  24. 

If  the  question  at  issue  had  been  whether 
such  a  document  was  in  existence,  or  whether 
'  the  United  States  government  had  taken  such 
action  in  the  matter  as  is  claimed,  the  docu- 
ment ofTered  might  be  regarded  as  the  appro- 
priate evidence  of  such  facts. 

Whiton  V.  Albany  Ina.  Co.  109  Mass.  24;  1 
Greenl.  Ev.  %  491;  Taylor,  Ev.  5th  ed.  §  166. 

But  it  was  not  competent  evidence  on  the 
issue  between  the  parties  to  this  proceeding.  It 
was  not  competent  evidence  of  the  washing 
.  «way  of  the  pietitioner's  land  by  the  action  of 
the  sea.  If  such  was  the  fact,  it  might  be  proved 
by  living  witnesses  or  other  better  evidence. 

Starkie,  Ev.  10th  ed.  281;  Ue^r.  v.  Oatet.  10 
How.  St  Tr.  1079,  1190;  Talbot  v.  Seeman,  1 
Cranch,  87,  88  (5  U.  8.  bk.  3.  L.  ed.  15);  1 
Greenl.  Ev.  I4th  ed.  %  162,  note:  Pciini  v. 
Qray,  L.  R.  12  Cb.  Div.  411;  Stephen.  Dig. 
Law  of  Ev.  May's  ed.  65. 

The  report  of  Bothfield,  from  which  the  re- 
spondent offered  to  read,  was  mere  hearsay 
evidence,  and  was  rightly  excluded.  It  did 
not  come  under  any  of  the  exceptions  to  the 
general  rule. 

1  Greenl.  Uv.  Sg  128.  134;  Lund  v.  Tyngs- 
borough,  9  Cush.  86,  40;  Polini  v.  Gray,  supra. 

The  assesscws'  valuation  was  not  competent 
evidence.  They  were  not  the  agents  of  the 
petitioners,  nor  of  the  town  even,  but  public 
officers  having  their  duties  prescribed  by  law. 
In  the  exercise  of  these  duties  they  make  a 
valuation  of  lands  and  other  property  for  the 
special  purpose  of  taxation.  Being  made  for 
that  purpose,  such  valuation  could  not  aid  a 
jury  in  fixing  the  value  of  the  land  or  the 
damages  sustained  by  petitioners  on  the  loca- 
tion at  the  road. 

Flint  V.  Flint,  6  Allen,  84;  Kenenon  v. 
Henry,  101  Mass.  162;  Brown  v.  Providence,  5 
Ctray,  85,  40;  Dunbar  v.  Boaton,  113  Mass.  75; 
Roarire  y.  Botton,  4  Allen,  57;  Algsr  v. 
850 


119  Mass.  77;  Edaon  v.  MuTueB,  10  Allen,  tSIFl; 
Slwdt  T.  Hinektev.  188  Mass,  3S6. 

n^d,  J.,  delivered  the  opinion  of  tbe 
court: 

The  respondent  has  argued  the  exceptions  to 
the  exclusion  of  the  printed  document  en- 
titled "  48th  Congress;  1st  Session;  Senate  Ex. 
Doc.  No.  74;"  and  the  exception  to  the  exclu- 
sion of  the  release  of  a  part  of  the  land  whidi 
was  tendered  at  the  trial.  The  other  excep- 
tions were  waived. 

The  Secretary  of  War,  on  January  24,  1884, 
transmitted  to  the  Senate  of  the  United  States 
a  letter  from  the  chief  of  engineers,  submitting 
copies  of  reports  made  by  Major  Raymoiu 
of  the  corps  of  engineers;  and  tms  letter,  with 
tbe  accompanying  papers,  when  received  by 
the  Senate,  was  referrra  to  the  committee  on 
commerce,  and  ordered  to  be  printed.  This 
printed  document  was  offered  in  evidence  by 
the  respondent  for  the  purpose  of  showing, 
from  the  report  of  Major  Raymond,  that  the 
road-bed  of  the  company  protected  tbe  re- 
maining land  of  the  petitioners  from  being 
washea  away  by  tbe  sea,  and  that  a  special 
benefit  was  thus  received  by  the  petitionen 
from  the  location  of  tbe  railrtMid,  which  sboold 
be  considered  in  estimating  the  damages.  The 
contents  of  papers  in  any  of  the  executive  d^ 
I>artment8  of  the  United  States  are  usually 
proved  by  a  copy  authenticated  under  tbe  seal 
of  the  department  U.  8.  Rev.  Stat.  chap.  17, 
§883. 

We  are  not  required  to  determine  whethv 

the  printed  .document  offered  in  this  case 
would  not  be  admissible  in  evidence  if  a  copy 
thus  authenticated  would  be  (see  Whiton  v. 
Albany  Inn.  Go.  109  Mass.  24),  liecause  we 
think  that  the  reports  themselves  are  inadmis- 
sible for  the  purpose  of  proving,  as  between 
these  parties,  the  facts  stated  in  the  reports. 

The  acts  of  Major  Raymond  and  Assistant 
Engineer  Bothfiela  In  surveying  the  beadlaod 
in  the  town  of  Hull  cannot  be  called  acts  of 
slate,  nor  are  the  facts  stated  in  tbe  rep(vts 
public  facts,  in  the  sense  that  they  are  facts 
which  the  United  Stales  have,  under  the 
authority  of  law,  undertaken  to  ascertain  and 
make  public  for  the  benefit  of  all  persons  who 
may  be  interested  to  know  them:  but  they  an 
facts  which  have  been  ascertained  in  tbe  course 
of  preliminary  surveys  made  for  tbe  purpose 
of  determining  what  action,  if  any,  the  national 
government  mav  tl^ereafter  take  for  the  pur- 
pose of  protecting  Boston  Harbor.  Tbe  engi- 
neers who  made  the  surveys  can  be  called  as 
witnesses  in  the  same  manner  as  other  jpemns 
who  have  knowledge  of  the  facts.  TheR  if 
no  necessity  for  the  admis^on  of  unswon 
written  statements,  and  the  facts  do  not  bring 
the  case  within  any  known  exception  to  tbe 
rule  that  evidence  "  must  be  given  on  otkth  by 
persons  speaking  to  matters  within  their  own 
knowledge  and  liable  to  be  tested  by  cross  ex- 
amination." Sturla  V.  Freceia,  5  App.  Cas. 
633;  8.  C.  13  Ch.  Div.  411. 

The  deed  of  release  was  rightly  excluded.  It 
recited  that  it  was  "in  consideratioD  of  one 
dollar  and  the  settlement  of  claims  for  land 
damage  to  tho  estate  of  the  heirs  of  Samuel  T. 
Cushing,  in  Hull,  Massachusetts,  the  receipt 
whereof  is  hereby  acknowledged^"  etc  If 
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tbia  release  had  been  made  to  tbe  petltioDen, 
the  acceptance  of  it  would  have  tieen  an  ad- 
misaion  oy  them  that  the  claim  for  land  dam- 
ages had  been  settled.  The  release  is,  how- 
ever, to  the  "  heirs  of  Samuel  T.  Gushing  and 
their  heirs  and  asaignees,"  without  otherwise 
naming  any  persons  aa  releasors.  The  pe- 
titioners are  Benjamin  Cuabing,  William  L. 
Cuahing,  Mary  J.  Cusbing,  and  Abby  C.  Gush- 
ing, as  she  ia  executrix  of  the  estate  of  Samuel 
T.  Cusbing.  and  they  allege  in  their  petition 
that  said  Benjamin,  Samuel,  William,  and 
Mary  Jane  were  seised  in  fee  as  tenants  in  com- 
mon of  the  land  when  the  respondent  took  a 
strip  of  it  for  the  location  of  its  railroad;  that 
the  land  was  devised  to  them  by  the  will  of 
Mary  Gushing;  and  that  by  the  will  of  Samuel, 
who  died  after  the  location  of  the  road,  "  all 
bis  interest  in  said  land  and  damages  suffered  by 
bim  were  given  io  said  Abby  C.  Gushing."  The 
petitioners,  therefore,  do  not  appear  to  be  the 
"  beirs  of  Samuel  T.  Gushing."  It  is  not 
necessary  to  consider  whether  it  is  shown  that 
Arthur  W.  Moors,  as  "  assignee  and  trustee  in 
poeaessioi),"  had  any  authority  to  execute  the 
release,  or  whether  a  railroad  company  may 
not  abandon  its  locatiun  or  a  part  of  it  without 
the  consent  of  the  landowner,  so  that  the  land 
shall  be  thereafter  discharged,  in  whole  or  in 
part,  from  the  easement  which  the  railroad 
company  acquired  by  its  location.  There  is 
no  evidence  of  any  abandonment  except  the 
tender  of  this  deed  of  release,  which  the  pe- 
titioners were  not  required  to  accept,  for  the 
Teasons  which  have  been  given. 
Exceptions  oterruled. 


COMM0KW&ALTH  of  Massachuaetts 

e. 

Charles  A.  TRIDER  et  al. 

A  female  witness  called  for  the  State  luay, 
on  cross  examination,  be  excused  from 
maswerins  a  question  the  answer  to 
wUch  would  t«nd  to  eriminate  her- 
aeli^  so,  where  she  testiflee  that  she  bad 
lived  io  a  certain  boose,  she  could  not  be 
compelled  to  testify  as  to  the  character 
of  such  house. 

(Suffolk  Filed  JanuaiT  4,  1887.) 

ON  defendants'  exceptions.  Overruled. 
Indictment  for  adultery.     At  the  trial  in 
the  superior  court,  before  Hammond,  J.,  the 

fDvemment  called  as  a  witness  Aaahel  A. 
mitb,  who  testified,  in  chief  only,  that  he  was 
the  husband  of  the  female  defendant.  On  cross 
examination  he  testified  that  he  had  instituted 
the  prosecution  and  employed  persons  to  watch 
his  wife;  that  on  one  occasion  he  heard  thede- 
fendant  Trider  in  his  wife's  room  at  an  early 
hour  in  the  morning.  The  government  also 
called  a  witness,  Nellie  Golgan,  who  gave  ma- 
terial testimony  tending  to  show  the  guilt  of 
the  defendants,  and  on  cross  examination  she 
was  asked  if  she  had  not  lived  in  the  house  of 
one  Mrs.  N  .  She  said  she  had.  The  de- 
fendants' counsel  then  asked  her  if  said  house 
was  not  a  house  ol  ill-fame,  to  which  she  re- 
plied that  she  did  not  see  what  that  had  to  do 
with  the  caie.   The  defendants'  counsel  a^ed 
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for  a  direct  answer  to  the  question,  the  govern- 
ment objected,  and  the  court  declined  to  com- 
pel the  witness  to  answer  the  question,  stating 
that  the  witness  was  not  bound  to  criminate 
herself.   The  defendants  excepted. 

The  defendants  called  as  a  witness  one  Ella 
WUliams,  who  testified  that  she  had  lived  in  the 
family  of  said  Asahel  A.  Smith  for  about  one 
year,  and  left  in  October,  1885.  Defendants' 
counsel  asked  her  if  she  had  not,  duringthe  time 
she  was  in  his  employment,  been  ofleied  money 
by  said  Asahel  A.  Smith  if  she  would  watch 
the  defendant  Mary  Smith,  and  tell  him  what 
she  knew  about  his  wife's  actions.  The  gov- 
ernment objected,  and  the  court  excludedthe 
qneation.  She  was  also  asked  by  the  defense 
if  said  Asahel  A.  Smith  had  not,  during  the 
time  she  lived  in  his  family,  accused  his  wife 
of  being  locked  up  in  a  bedroom  with  the  de- 
fendant Trider,  when  such  was  not  the  case. 
The  government  objected,  and  the  court  sus- 
tained the  objection.  Defendants  offered  to 
show  by  this  witness  that  said  Smith  had  habit- 
ually accused  his  wife  of  receiving  strange  men 
in  her  bedroom  during  the  time  she,  WiUtams, 
lived  in  bis  family,  when  In  fact  such  was  not 
the  case;  but  the  judge  ruled  the  evidence  in- 
admissible. The  jury  found  both  defendants 
guilty,  and  the  defendants  alleged  exceptions. 

Mt.  W.  W.  Doherty,  for  defendants: 

The  witness  Golgan  chose  to  answer  and 
should  not  have  been  excused  from  answering 
the  question  as  to  the  character  of  said  house, 
especially  when  she  did  not  put  her  refusal  to 
answer  on  that  ground,  viz.,  her  privily. 

Foster  V.  Pierce,  11  Gush.  487. 

Mr.  Harvey  N.  Shepard,  A»a.  Attjf- 
Oen.,  for  the  Commonwealth: 

That  a  witness  is  not  compellable  to  answer 
any  question  that  may  tend  to  criminate  bim 
is  unquestioned. 

Gommonweatth  v.  Shaw,  4  Cush.  695. 

This,  however,  is  a  personal  privilege,  and 
must  be  exercised  by  tbe  witness  hims^f ,  and 
the  party  against  whom  he  is  called  has  no 
right  to  object  to  the  witness  giving  evidence 
which  may  tend  to  criminate. 

The  defendants  claim,  doubtless,  that  the 
witness,  Nellie  Golgan,  did  not  so  exercise  her 
right.  It  appears  from  the  bill  of  exceptions, 
however,  that  she  did  refuse  to  testify,  stating 
that  she  "did  not  see  what  that  had  to  do  with 
the  case."  This  in  itself  was  a  sufficient  inde- 
pendent exercise  of  her  ri^ht.  It  becomes  ap- 
parent that  the  witness,  in  refusing  to  testify, 
had  her  legal  rights  in  view,  when  the  nature 
of  the  question  asked  her  is  considered.  Tbe 
court  properly  refused  to  (»)mpel  her  to  testify. 

Commonwealth  v.  8kav).  4  Cush.  595;  Com- 
monwealth V.  Kimball,  24  Pick.  867. 

The  evidence  offered  by  the  defendants  as  to 
what  the  husband  of  one  of  the  defendants  bad 
said  to  or  of  her,  or  whether  he  had  offered  to 
a  servant  girl  money  to  watch  her,  was  clearly 
irrelevant  and  immaterial  upon  the  guilt  of 
the  defendants,  and  was  rightly  reject^  by  the 
court  as  inadmissible. 

CommonKealth  v.  Bouien,  121  Mass.  45;  Onn- 
mornomUh  v.  &  Connor,  107  Mass.  319. 

W.  Allen,      delivered  the  oi^lon  of  tiie 

court: 

The  question  put  to  the  witness  Colgan 
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which  she  declined  to  answer  was  one  the 
answer  to  which  might  tend  to  criminate  her; 
and  she  had  not,  hj  answering  the  question 
whether  she  had  lived  in  the  botise.waived  her 
right  to  decline  to  answer  questions  as  to  the 
cliaracter  of  the  house.  She  was  excused  from 
answering  solely  for  the  reason  that  she  ob- 
jected to  answer  a  question  the  answer  to  which 
might  tend  to  criminate  her.  It  suflSdeotly 
appeared  that  she  declined  to  answer  for  that 
reason. 

The  evidence  of  the  witness  Williams  has 
no  tendency  to  contradict  the  witness  Smith, 
who  testified  that  be  had  employed  persons  to 
watch  bis  wife;  and  evidence  that  on  other  oc- 
casions Uian  that  of  tiie  alleged  offense  he  bad 
accused  his  wife  of  similar  acts  of  which  she 
was  not  guilty  was  clearly  irrelevant  and  in- 
volved immaterial  issues. 

SsBceptioiu  evemtUd. 


COMUONWEALTH  of  Massachusetta 

p. 

Matty  HALLAHAN, 

Objections  to  a  complaint  for  formal 
defects  should  be  taiten  In  the  district 
oonrt,  and  a  motion  to  quash  on  this 
f^und,  made  for  the  iirst  time  in  the 
superior  court,  was  too  late  and  was 
properly  overruled. 

(Middlesex — Decided  January  4, 1887.) 

ON  defetMlant's  exception  to  denial  of  motion 
to  quash  complaint.  Overrvl^. 
Mmra.  A.  V.  Ryde  and  William  R. 
Hardinfl*,  for  defendant. 

Mr.  Harvey  N.  Shepard,  Ant.  AHy-Oen. , 
for  Commonwealth: 
The  motion  to  quash  wasproperly  overruled. 
The  complaint  was  sufficient.  Pub.  Stat, 
chap.  98,  %  %,  provides  that  "  whoever  on  the 
Lord's  Day  •  •  •  takes  part  in  any  sport, 
game,  or  play,  or,  except  as  allowed  or  prohibi- 
ted in  the  preceding  section,  is  present  at  any 
dancing  or  public  diversion,  show,  or  game,  or 
entertainment,  shall  be  punished,"  etc.  The 
defendant  took  part  in  a  game.  He  claims  an 
exception  which  applies  to  being  |H^nt  at  a 
game,  which  was  properly  refusra;  they  being 
entirely  distinct  offenses.  But  further,  it  was 
not  necessary  to  negative  the  exceptions  of  the 
statutes.  This  is  a  matter  of  defense,  to  be  al- 
leged and  proved  by  the  defendant. 

CommonmcUth  r.  Trickxy,  18  Allen,  569; 
GmtnonvKfUth  v.  Sampson,  97  Mass.  400;  Cam- 
numweatth  v.  Hart,  11  Cush.  180. 

Morton,  Oh.  J.,  delivered  the  opinion  of 

the  court; 

The  defendant's  objections  to  the  complaint 
are  for  formal  defects  apparent  on  the  face 
Oiereof,  and  should  have  been  taken  in  the  dis- 
trict court.  Pub.  Stat.  chap.  214.  §  76.  With- 
out diecuBsing  whether  the  objections,  if  duly 
taken  hy  a  motion  to  quash  in  the  district 
court,  are  well  founded,  it  is  enough  to  say 
that  his  motion  to  auash  was  made  too  late  and 
was  therefore  rightlv  overruled  by  the  superior 
court.  Commonwealth  v.  Legasty,  118  Mass.  10; 
Omjnonwealthv.  Dohertp,  116  Mass.  IS. 

SxapUeru  overruled, 
mi 


Edward  A.  EAHES 

V. 

Henry  C.  SNELL. 

A  mortgage  alone  is  no  evidence  of  the 
mortgagor's  title  or  possession,  but  if  the 
mortgagor  be  in  possession  when  he 
makes  the  mortgage,  then  making  the 
mortgage  is  an  aot  of  dominion,  and 
some  •▼idamee  of  title. 

(Woroeeter  Ffled  Januarr  i,  1887J 

ON  defendant's  exceptions.  Overruled. 
Action  of  replevin  of  personal  property 
consisting  of  a  horse  and  buggy,  hameaa,  robe, 
and  hlauKet.  iTheonly  quesura  Id  controveray 
was  the  ownership  of  the  property.  The  phiti- 
tiff  deceased  after  the  commencement  as  this 
action,  and  G.  L.  Eames  came  in  to  prosecute 
as  his  udmioistrator.  Said  Eames  purchsEed 
the  property  about  two  years  before,  and  before 
the  defendant  levied  an  execution  on  said  prop- 
erty as  the  property  of  said  Eames;  but  the  ad- 
ministrator aforesaid  contended  and  offered 
evidence  to  show  that  he  made  the  purchase  for 
and  as  the  aeent  of  said  Edward  A.  Eames. 

At  the  trial  in  the  superior  court  before  Ham- 
mond, J.,  the  plaintiff  introduced  evidence 
tending  to  show  that  be,  being  in  poor  healtb, 
owned  a  farm,  and  employed  G.  L.  Eames  u> 
manage  it,  and  that  the  property  replevied  was 
used  on  said  farm,  and  was  plaintiff's  and  in 
his  possession. 

To  prove  acts  of  ownership  and  dominion 
over  the  property,  plaintiff  oTOred  in  evidraice 
a  mortgage  of  personal  property,  including  the 
property  in  question,  given  by  Edward  A 
Eames,  and  witnessed  by  G.  L.  Eames,  to  one 
Jesse  Smith,  dated  November  17,  1884,  to  se- 
cure actual  indebtedness  of  plaintiff,  duly  re- 
corded, and  in  no  respect  connected  with  the 
purchase  of  said  property.  The  court  admitted 
It  in  evidence  over  defendant's  objection,  and 
the  defendant  excepted.  Verdict  was  for  the 
plaintiff,  and  the  defendant  alleged  exccption& 
Metart.  T.  G.  Kent  and  George  T. 
Dewey*  for  defendant: 

The  giving  of  the  mortgage  did  not  Invtdve 
the  possession  of  the  proper^.  The  mortgage 
would  have  been  equally  good  whichever  of 
the  two  parties  had  the  real  possession.  The 
giving  of  the  mortgage,  therefore,  did  not  tend 
to  show  that  the  plaintiff  had  possession,  which 
is  prima  facie  evidence  of  title.  There  was 
therefore  no  act  of  ownership  over  the  property, 
in  the  sense  of  corporal  detention  of  the  thing 
and  a  delivery  of  the  thing  in  posset  on.  The 
defendant  (intends  that  this  mort^we  could  be 
nothing  more  than-  a  declaration  in  his  own  in- 
terest by  the  plaintiff,  accompanied  by  an  act 
of  sale  on  paper,  which  could  have  no  binding 
force  on  the  defendant. 

Mair  v.  Bamtt,  117  Mass.  856;  Whitney 
Soufjhton,  135  Mass.  461;  Marty  v.  Bamu,  IS 
Oray,  161;  Blood  v.  Sanderxm,  4  Gray,  586. 
Mesarg.  Rice»  King  ft  Rice,  for  plaintiS: 
The  mortgage  made  by  Edward  A.  Eames  of 
the  property  in  question  was  competent  as  proof 
of  notoriety  of  his  ownership. 
Boyden  v.  Moore,  11  Pick.  362. 
The  mortgage  was  admitted  to  show  that  Ed- 
ward A.  Ennes,  while  he  had  the  actual  pos- 
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sesdon  of  this  property,  nlso  dealt  with  it  as  an 
owner  would  natttrally  be  likely  to  do.  Even 
his  declaration  as  to  ownership  while  in  poa- 
sesBion  of  the  property,  although  made  in  the 
absence  of  G.  L.  Barnes,  and  not  with  the 
solemnity  of  a  written  instrument,  would  have 
been  competent. 

Haee  v.  Oould,  138  Mass.  847;  Walcott  v. 
Keith.  22  N.  H.  212. 

HolmeB*  J.,  delivered  the  opinion  of  the 
court; 

A  mortgage  alone  is  no  evidence  of  the  mort- 
gagor's title  or  possession.  Qibbt  t.  CMlda,  3 
New  Eng.  Rep.  205. 

It  is  unnecessary  to  decide  whether,  when 
the  property  belonged  to  one  of  two  persons, 
both  of  whom  handled  it,  and  the  only  question 
is  which  was  owner  and  had  possession,  and 
which  only  an  agent  or  servant,  the  execution 
of  a  mortgage  by  one,  witnessed  by  the  other, 
would  or  would  not  be  some  evidence  that  the 
property  belonged  to  the  mortgagor;  because, 
as  we  understand  the  bill  of  exceptions,  there 
was  bidependent  evidence  that  the  mortgagor 
was  in  possession  when  he  made  the  mortgage. 
If  he  was,  then  making  the  moitgwe  was  an 
act  of  dominion  and  some  evidence  of  title.  £(ee 
FarwOi  T.  Rogen,  00  Mass.  88. 

Sitaptiont  overruled. 


COMMONWEALTH  of  Massachusetts 

V. 

Charles  R  MOODT. 

The  offense  of  keeping  a  room  for  the 
pnrpose  of  regrlateting  a  bet  or  sell* 
ins  <^  pool  is  but  one  offense,  however 
many  different  unlawful  purposes  the 
room  was  kept  for.  The  offense  of  keep- 
ing Is  a  single  offense,  and  all  the  various 
porposes  may  properly  be  obaxs^  in 
one  count. 

(Soflolk — ^FUed  Januarr  4, 1887.) 

ON  report.  Judgment  for  (A«  Commonwealth. 
Prosecution  under  Legislative  Acts  1885, 
chap.  842,  ^  1.  Heard  in  ttie  Superior  Court 
before  Btaplea,  J.,  on  appeal  from  the  Muntd- 
pal  Court  of  the  City  of  Boston.  Complaint, 
made  by  Henry  Chase,  charged  that  defendant, 
January  8,  1886,  and  at  divers  other  days  and 
times,  did  keep  a  certain  room  in  a  building  in 
Boston  (descnbing  it)  and  did  "occupy  said 
room  with  apparatus,  books,  betting  tickets, 
and  other  deuces,  a  further  description  of  said 
apparatus,  books,  betting  tickets,  and  other 
Prices  being  to  said  Chase  unknown,  for  the 
purpose  of  registering  bets,  and  of  buying  and 
selling  pools  upon  the  results  of  trials  ana  con- 
tests of  skill,  speed,  and  endurance  of  men, 
brasts,  birds,  and  machines,  and  upon  tlie  results 
of  certain  games  of  ball  to  be  played  between 
contesting  oaseball  players,  a^nst  the  peace," 
etc. 

Before  the  jury  was  impaneled  to  try  the 
issue  the  defendant  filed  a  plea  to  the  ^unadic- 
tion  of  this  court,  on  the  ground  tliat  said  muni- 
cipal court  had  no  jurisdiction  to  try,  deter- 
mine, and  punish  the  offense  here  complained 
of.   The  court  overruled  the  [dea. 

UABB. 


The  defendant  then  moved  to  quash  the  said 
complaint  on  the  ground  that  the  same  is  bad 
for  duplicity.  This  motion  was  ma^  and  dls- 
allowai  in  the  court  below.  The  court  over- 
ruled the  motion.  The  defendant  then  entered 
a  plea  of  nolo  contendere,  which  was  accepted 
by  the  government. 

The  court  below  reported  the  case  to  this 
coort. 

If  the  plea  to  the  jurisdiction  is  sustained, 
the  case  is  to  be  disnussed.    If  the  motion  to 

?|uash  should  have  been  allowed,  then  the  de- 
endant  is  to  have  leave  to  withdraw  his  plea  of 
nolo  contendere,  and  the  complaint  to  be  quashed ; 
otherwise  judgment  to  be  entered  on  the  said 
plea. 

Sfem-t.  C.  J.  Brooks  and  F.  F.  Heard, 

for  defendant: 

The  question  of  jurisdiction  is  to  be  deter- 
mined on  the  construction  of  the  Constitution 
and  of  the  statutes. 

Pub.  Stat.  chap.  154,  %  SO;  Pub.  Stat.  chap. 
217,  1,  3.  See  ComnvmweaUh  v.  Smt'fft,  188 
Mass.  480;  Bill  of  Rights,  art  XII. 

There  is  a  class  of  cases  which  is  distinguish- 
able from  the  case  at  bar.  When  one  count  In 
an  indictment  charges  two  offenses,  distinct  in 
kind,  and  requiring  distinct  punishments,  the 
objection  of  duplicUy  has  tteen  allowed  in  arrest 
of  judgment  (CommonvieeUtJt  v.  Symonde,  2 
Mass.  168;  Commonwealth  v.  Holmea,  119  Mass. 
108);  but  when  the  two  offenses  are  precisely 
alitre,  the  only  reason  gainst  joining  them  in 
one  count  is  that  it  suhjectsthe  accused  to  con- 
fusion and  embarrassment  in  his  deftmse.  In 
such  case  the  objection  is  to  be  taken  by  de- 
murrer. 

In  the  case  at  bar,  the  statute  offense  consists 
in  keeping  the  building  or  room  for  various 
distinct  and  entirely  dmerent  purposes,  each 
requiring  a  distinct  species  <a  evidence  to 
support  or  controvert  it,  and  the  punishment 
for  each  purpose  is  the  same.  Each  single  pur- 
pose should  be  specified  in  a  separate  count. 

Mr.  Harvey  N.ShepaFd,.i4M<.  Atty-Oen., 
for  the  Commonwealth: 

The  complaint  is  substantially  in  the  language 
of  the  statutes,  and  henpe  sumcient. 

Acts  1885,  chap.  843,  g  1;  Commonwealth  t. 
Dmr,  138  Mass.  71. 

It  is  the  general  rule  that  motions  to  quash 
must  assign  specifically  the  reasons  for  such  a 
proceeding. 

Pub.  Slat.  chap.  214, §25;  CommonwedttkY. 
Murray,  135  Mass.  680;  QmrnanweaUhy.  Jenka, 
188  Mass.  488. 

C.  Allen,  J,,  delivered  the  opinion  of  the 
court: 

1.  The  objection  for  want  of  jurisdiction  In 
the  municipal  osurt  to  try,  determine,  and  pun- 
ish the  offeuRc  was  waived  at  the  argument. 
See  Commonwealth  v.  Smith,  188  Mass.  489. 

2.  The  objection  on  the  ground  of  duplicity 
cannot  t)e  supported.  The  offense  charged  is 
not  the  registering  of  a  bet  or  the  selling  of  a 
pool,  although  these  are  criminal  acts,  but  the 
keeping  of  a  room  for  the  purpose  of  doing 
those  things. 

It  makes  no  difference,  in  this  respect,  how 
many  different  unlawful  or  criminal  purposes 
the  room  was  kept  for.  The  offense  of  keep- 
ing it  for  these  variooa  purposes  is  a  dngle  one, 
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and  may  properly  be  charged  in  one  count. 
Gmmmwealth  v.  EimbdU,  7  Gray,  828,  830. 
Judgnmi  for  (Atf  Oommwmami. 


£.  0.  MORRIS  et  tU. 
e. 

F.  B.  BRIOHTHAN,  Appt. 

l.An  order  for  a  safe,  drawn  upon  a 
dealer  in  safes  in  Boston,  delivered  to 
the  sales  aeent  of  such  dealer,  to  be  re- 
tidned  by  film  three  or  four  days  before 
he  transmitted  it,  and  connterauuided 


on  the  next  day  by  the  maker,  is  not 
Buoh  a  contract  of  pnrehMO  aa  may 

be  enforced  af^ainst  the  maker  of  the 


order  in  an  action  brought  for  the  par- 
chase  price  of  the  safe. 
2.  A  letter  of  defendant  to  the  sales  agent, 
mailed  the  day  after  the  document  was 
handed  to  him,  was  ■.dmisaible  In  evi- 
dence  to  show  that  defendant  had  exer- 
cised his  right  to  countermand  the  order 
while  it  was  still  in  the  hands  of  the 
agent. 

(Worcester  Filed  January  4. 1887.) 

ON  plaintifla'  exceptions.  OvemUed. 
Action  of  contract.   The  contract  saed 
upon  was  as  follows: 

Nov.  2,  1883. 

Morris  &  Ireland, 

Boston,  Mass. 
Please  ship  to  F.  B.  Brightman, 
Charlton  City,  Mass.,  one  flreproof 
safe,  with  patent  inside  boltwork, 
size  No.  8,  for  which  I  agree  to  pay 
.  sixty-five  dollars  after  receipt  of  safe, 
as  per  back  of  this  order  ;  the  safe 
remaining  the  property  of  Morris  & 
Ireland  until  paid  for. 

Frank  B.  Brig^tman. 
The  back  of  the  order  was  as  follows: 
$10.00  cash  on  receipt  of  safe. 
$10.00   "   payable  1  month. 
$10.00   "       "     a  •' 
$10.00   "       "     8  " 
ilS.(S0    "        "     4  " 
$12.50   "        "     5  " 
Remarks  marked. 

F.  B.  Brightman. 
Freight  to  be  paid  by  Morris  &  Iraand  to 
Charlton  Depot,  tna  B.  &  A.  R.  R. 

Select  one  without  any.  green  in  decondilon 
on  outside. 

At  the  trial  in  the  superior  court,  before 
Bacon,  J.,  it  appeared  in  evidence  that  the 
plaintijffs,  who  do  business  in  Boston,  Klling 
safes,  received  said  contract  by  mail  from  the^ 
selling  agent,  who  then  residea  in  Worcester,  on 
Noveml^r  8, 1683,  being  the  day  after  the  same 
was  siened  and  delivered  to  McGregor  by  the 
defendant;  and  that,  on  said  date,  the  plaintiffs, 
without  further  knowledge  or  information 
from  the  defendant  or  their  selling  agent, 
diipped  the  safe  and  delivered  it  on  board  the 
cars  in  accordance  with  the  contract.  It  fur- 
ther appeared  that  the  defendant,  to  prove  (hat 
the  order  never  was  intended  to  take  effect  as  a 
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contract,  introduced  in  evidence,  against  plain- 
tiffs' objection,  a  letter  dated  November  3, 
1888,  which  he  testified  he  sent  to  Mc- 
Gregor by  mail  the  day  after  he  signed  and 
delivered  the  contract  aforesaid,  but  which 
letter  the  plaintiffs  had  no  knowledge  of  until 
informed  by  a  letter  from  defendant  to  them, 
under  date  of  November  28,  1883.  The  ma- 
terial parts  of  said  letter  to  McGregor,  dated 
November  8,  1888,  were  as  follows:  "  Please 
countermand  order  for  safe  given  yesterday. 
I  have  thought  the  matter  over,  and  cannot  see 
my  way  clear  to  take  it  at  present.  No  doubt 
my  change  ot  mind  may  annoy  you,  but  I 
know  my  own  aftirs  best,  and  you  would  be 
much  more  offended  if  I  should  fail  to  pay. 
When  I  have  collected  in  my  affairs  closer,  and 
am  getting  more  secure  in  regard  to  my  bills, 
will  then  give  you  an  order,  say  sixty  or  ninety 
days  hence,  but  cannot  in  good  judgment  at 
present"  The  defendant  was  further  allowed 
to  testify,  against  pl^tiffs'  objection,  that  the 
contract  was  signed  and  delivered  to  McGregor 
with  the  understanding  that  said  McGregor  was 
not  to  transmit  the  order  to  bis  principals,  bat 
was  to  keep  it  in  his  possession  for  three  or 
four  davs,  during  which  time  the  defendant,  if 
he  should  make  up  his  mind  that  he  did  not 
want  the  safe,  could  so  write  to  McGregor,  and 
that  he  would  destroy  the  order,  and  until  the 
ezpiratitm  of  the  tbree  or  four  days  would  not 
treat  the  signed  contract  as  an  order.  It  ap- 
peared that  the  letter  from  Brightman  to  Mc- 
Gregor was  sent  by  the  next  mail.  The Jury 
found  for  the  defendant,  and  the  plaintim  al- 
leged  exceptions. 

Mr.  W.  A.  Gile.  for  plaintiffs: 

The  evidence  was  incompetent  to  contradict 
the  express  words  of  the  contract. 

AUen  V.  Furbwh,  4  Gray,  504;  JMfia  v.  ifiin- 
dail,  115  Mass.  547-651:  Tower  v.  Ridtardaon. 
6  Allen,  351;  Currier  v.  Hale,  8  Allen,  47. 

The  evidence  was  not  competent  to  prove  an 
escrow,  where  the  order  was  delivwed  to  the 
plaintiffs  or  to  their  agent. 

Faii^nJa  v.  Metealf,  8  Mass.  287;  Bnwmng 
V.  HaaheU,  22  Pick.  810-813. 

An  escrow  is  a  conditional  delivery  to  a 
stranger,  and  relates  solely  to  conveyancing, 
and  could  not  be  applied  In  this  case. 

Bouv.  Law  Diet.  10th  ed.;  4  Kent,  Com.  p. 
544,  and  cases  cited. 

But  this  case  comes  within  the  rule  as  to 
notes  and  drafts  as  heretofore  suggested,  and, 
by  those  rules  and  the  cases  referred  to,  con- 
cludes the  defendant  from  the  defense  testified 
to. 

See  Tomr  v.  Riehardaon,  and  Currier  v. 
Hale,  ntpra. 

Meatrt.  Bice*  Kiny  *  ft  Rlee*  for  defend- 
ant: 

The  testimony  of  thed^endantwasadmitted, 
not  to  contradict  or  vary  the  written  order,  so 
called,  hut  upon  the  preliminary  inquiry  aa  to 
the  existence  of  any  contract,  and  for  that  pur- 
pose it  was  competent. 

WatkinB  V.  Bamrt,  119  Mass.  888. 

The  letter  from  Brightman  to  McGregor  was 
also  properly  admitted,  because  it  showed  the 
defendant  did  exactly  what  was  agreed  be 
should  do  to  prevent  the  papers  beiv  hdd  in 
escrow,  as  it  were,— becoming  an  ormr. 

Waildiu  V.  Bomrt,  tupra. 
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Holmes*  J.,  delivered  the  oi^ion  of  the 
court: 

The  documeDt  addressed  to  the  plaintiffs  by 
the  defendant  purported  to  be  an  oCEer,  not  a 
contract,  and  it  was  not  even  an  offer  until  de- 
livered to  the  plaintiffs  by  the  defendant's  au- 
thority, express  or  ostensible.  It  was  in  no 
way  contradicted  by  evidence  that  it  was  hand- 
ed to  McQregor  with  the  iinderstanding  that 
he  was  not  to  forward  it  for  three  or  four  days, 
but  was  to  hold  it  Bubiect  to  the  defendant's 
order,  and  to  destroy  it  if  the  latter  should  make 
up  bis  mind  that  he  did  not  want  the  safe;  for 
this  evidence  was  only  to  the  question  of  an  au- 
thorized delivery.  Wa^na  v.  Bowen,  IIS 
Mass.  888. 

It  warranted  a  finding  that  McGregor  held 
the  document  as  the  defendant's  agent  during 
the  time  mentioned,  and,  as  in  other  respects  he 
was  the  plaintiffs'  afj^ent  in  the  transaction,  that 
the  plaintiffs  had  notice  of  the  character  in 
which  he  held  and  of  the  limits  of  his  auttiority. 
Whether  the  case  would  have  stood  any  differ- 
ently, or  would  have  fallen  within  the  princi- 
ple of  Wliite  V.  Duggan,  140  Mass.  18,  if  Mc- 
Grtii^r  had  been  a  stranger  to  the  plaintiffs,  we 
need  not  consider. 

It  follows  that  the  defendant's  letter  to  Mr- 
Gr^or,  mailed  the  day  after  the  document  re- 
fenid  to  was  banded  to  him.  was  admissible  to 
show  that  the  defendant  bad  exercised  the  right 
which  he  had  reserved,  if  his  testimony  was  to 
be  believed,  and  in  substance  had  forbidden 
McGregor  to  forward  the  order. 

Exct^tiojis  cwerrvUd. 


Mary  TOWNSEND 
e. 

WEBSTER  FIVE  CENTS  SAVINGS 
BANK. 

Where  a  depositor  went  to  a  ■■.vinga 
iHkok  and  asked  for  the  funds  stabdinf? 
in  her  name  on  deposit,  and  the  treas- 
urer answered  that  she  had  no  funds  in 
the  bank,  it  is  a  r«padlatioii  by  the 
buk  of  the  relaticm  upon  which  its 
vi^ht  to  notiea  under  Its  bylaw  was 
founded. 

(Worcester  Filed  January  1. 1887.) 

ON  plaintiff's  exceptions.  Suitained. 
Action  of  contract  for  money  had  and  re- 
ceived.  The  declaration  waa  as  follows: 

"And  the  plaintiff  says  the  defendant  owes 
the  plaintiff  the  sum  of  $600  for  money  had 
and  received  the  defendant  to  the  plaintiff's 
use." 

The  defendant  in  its  answer  set  out  that  in 
"February,  1884,  it  had  in  its  hands  and  pos- 
ses^n  the  sum  of  $542.35,  standing  in  the 
name  of  Mair  Townsend,  and  the  said  funds 
were  attadied,  and  the  defendant  summoned 
in  as  trustee.  In  the  suit  of  Umrj/  T.  Clarke  v. 
John  Townsend,  as  funds  belonging  to  the  said 
John  Townsend  but  standing  in  tbc  name  of 
the  said  Mary  Townsend;  that  said  writ  was 
entered  and  interrogatories  filed  from  time  to 
time  and  by  the  consideration  of  said  court  at 
the  December  Tenn,  1884,  Uie  defendant  was 
charged  as  trustee  of  the  mA  John  Townsend; 
that  judgment  was  entered  against  the  defend- 


ant as  trustee  aforesaid  on  the  Slst  day  of  Feb- 
ruary, 1885,  and  execution  issued  thereon;  that 
demand  was  made  upon  the  said  defendant  by 
R.  C.  Hall,  deputy  sheriff,  for  the  siAn  of 
$74.71  to  satisfy  mid  execution,  which  sum 
was  paid  to  said  Hall ;  that  after  satisfying  said 
execution  and  deducting  the  sum  of  $34.34, 
the  costs  of  the  tn^stee  in  the  aforesaid  suit, 
and  sums  withdrawn,  there  remains  in  the 
hands  of  the  defendant,  with  the  dividends,  the 
sum  of  $4.35.44,  which  sum  the  defendant  is 
ready  to  pay  to  whom  the  same  belongs,  except 
as  stated  herein;  the  defendant  denies  each  and 
every  allegation  contained  in  the  plaintiff's 
writ  and  declaration." 

At  the  trial  in  the  superior  court  before  Ba- 
con, J.,  it  appeared  that  more  than  three 
months  before  this  suit  was  brought  the  plain- 
tiff went  to  the  bank  and  asked  the  treasurer 
for  the  funds  standing  in  her  name,  and  that 
the  treasurer  replied  that  she  had  no  funda  in 
the  bank,  and  the  treasurer  testified  that  he 
declined  to  pay  the  money  to  the  plaintiff  be- 
cause the  funds  claimed  were  hela  by  trustee 
process,  and  that  if  it  had  not  been  so  trusteed 
he  would  have  paid  her.  There  was  evidence, 
which  was  not  in  controversy,  that  the  by-laws 
of  the  defendant  bank  provided  that  no 
fundsshould  be  withdrawnfrom  the  bank  with- 
out ten  days*  notice  of  such  intention  to  with- 
draw the  same,  in  writing,  and  when  the  sum 
is  more  than  $200  said  notice  ^ould  be  three 
months.  It  was  not  claimed  that  any  notice  in 
writing  had  been  given  by  the  plaintiff,  but 
there  whs  evidence  tending  to  snow  that  the 
bank  had  paid  without  notice  such  sums  as  the 
plaintiff  bad  demanded. 

The  court  directed  a  verdict  for  the  defend- 
ant, and  the  plaintiff  alleged  exceptions. 

Mr.  W.  A.  <Hle,  for  plaintiff. 

Meurt.  T.  O.  Kent  and  O.  T.  Dewey,  for 
defendant: 

The  statute  law  provides  the  only  method 
for  the  depositor  to  obtain  his  principal  de- 
posit. 

Pub.  Stat.  116,39;  Zhnlanr.Prov.  In^for* 
Savings,  127  Mass.  ISa 

Holmes.      delivered  the  opinion  of  the 

court: 

There  was  evidence  tending  to  show  that  the 
plaintiff  went  to  the  bank  and  asked  for  the 
funds  standing  in  her  name,  and  that  the  treas- 
urer answered  that  she  bad  no  funds  in  the 
bank.  If  this  evidence  was  true,  the  bank 
waived  its  right  to  the  three  months'  notice  re- 
quired by  its  by-law;  for,  by  denying  that 
the  plaintiff  was  a  depositor  in  the  bank,  it  re- 
pudiated the  relation  on  which  its  right  to  no- 
tice was  founded.  Looey.  Hanoood,  188  Mass. 
188.  130. 

The  bulk  may  waive  the  notice  by  implica- 
tion. The  answer  admits  a  deposit  in  the  name 
of  the  plaintiff.  The  plaintiff  testified  that  the 
money  was  her  own;  and  her  husband,  who 
seems  to  have  been  supposed  by  the  bsink  to 
have  been  her  principal  and  the  then  depos- 
itor, disclaimed  the  funds.  This  evidence 
fully  warranted  a  finding  that  the  plaintiff  was 
the  creditor  of  the  bank.  It  follows  that  the 
court  erred  in  directing  a  verdict  for  the  de- 
fendant 

SeoepHont  ttutained. 
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Elizabeth  OIBBB 

V. 

George  A.  TAYLOR,  Appt. 

In  an  action  upon  a  recog^niwukce*  taiken 
before  a  epeciml  jastiee*  as  security 

for  one  who  had  been  arreated  upon  an 
execution  for  ooeta,  npon  a  claim  against 
him  as  administrator  personally,  no 
aiBdaTit  being  required  to  justify  an  ar- 
rest upon  the  execution,  and  the  arrest 
being  warranted  without  special  instruc- 
tion,— Ae/r2,that  the  special  justice  could 
take  the  recognizance  »t  other  times 
tbibn  the  regalaaiy  appointed  aea- 
■tons  of  the  eoart. 

(Bristol  Filed  January  6,  18B7.) 

ON  defendant's  exceptions,  OverruUd. 
Action  of  contract  upon  a  recognizance 
taken  before  Frank  A  Milliken,  Esq.,  one  of 
the  special  Justices  of  the  Third  IMstilct  Court 
of  Bristol,  at  his  office,  on  the  20th  day  of  March , 
1886,  as  security  for  Rodolplius  J.  Croacher, 
who  had  been  arrested  on  an  execution  that  had 
issued  out  of  the  court,  March  11, 188S,  in  favor 
of  the  plaintifF  against  said  Croacher,  "as  be  is 
administrator  of  the  goods  and  estate  of  Daniel 
B.  Croacher,  late  of  said  New  Bedford,  de- 
eeased.  for  the  sum  of  $38.71,  costs  of  suit." 
At  the  trial  in  the  superior  court,  before  Bar- 
ker, J. ,  it  appeared  that  there  was  no  affidavit 
of  the  plaintffl,  or  any  one  in  her  behalf,  upon 
the  said  execution,  authorizing  the  arrest  of 
said  Croacber,  and  said  Croacher  was  arrested 
by  one  Walter  R.  Spooner,  a  deputy  sherifiE  of 
the  coun^  of  Bristol^  upon  said  execution,  and 
taken  before  said  Milliken  as  such  special  jus- 
tice at  his  office,  and  not  while  the  court  was  in 
session.  It  did  not  appear  that  the  ofUcer  had 
any  special  instruction  to  arrest  Croacher.  Be- 
fore the  arrest,  demand  was  made  on  said 
Croacher  for  the  amount  of  said  execution,  and 
payment  was  refused.  It  did  appear  tbat  the 
plaintifl  had  obtained  a  Judgment  upon  a  suit 
in^tuted  by  her  a^nst  said  Croacber,  as  ad- 
ministrator of  one  Daniel  B.  Croacher,  for  the 
sum  of  $S87.50,  and  that  this  execution  was 
for  the  costs  of  suit  accruing  to  the  plaintiff  in 
said  case.  It  was  admitted  that  said  Cn^her 
did  not  deliver  himself  up  for  examination  as 
required  by  the  recognizance,  and  that  demand 
was  made  on  the  defendant  before  bringing  this 
aidt;  that  Milliken  was  special  justice  when  he 
took  the  recognizance. 

The  defendant  objected  to  said  execution  as 
improperly  Issued,  and  that  the  arrest  of  the 
said  Croacher  was  unlawful  and  tmjustiHed  in 
law,  and  that  Milliken  had  no  authority  to  take 
and  accept  said  recognizance;  that  the  arrest 
was  void,  and  said  recognizance  was  void  be- 
cause of  want  of  affidavit  and  instructions,  and 
tbat  said  Milliken,  as  special  lustice,  had  no 
authority  bv  virtue  of  his  sala  office  to  take 
said  recognizance  at  that  time.  And  the  de- 
fendant further  claimed  tbat  no  action  can  be 
miuntained  upon  the  same,  and  that  said  recog- 
nizance was  void  because  it  did  not  appear  from 
said  recognizance  that  said  Milliken  had  any 
authority  loact  therein;  and  he  objected  to  said 


court  declined  bo  to  rule,  hut  did  rule 


that  the  arrest  was  legal  upon  said  executuni; 
tbat  Mr.  Milliken  liad  authority  to  act,  and  that 
there  was  no  need  of  any  authority  to  he  set 
forth  in  said  recognizance  of  his  authori^  to 
act  in  said  matter.  The  court  directed  the  Jury 
to  return  a  verdict  for  plaintiff,  and  the  defoid- 
ant  alleged  exceptions. 

Mr.  E.  L.  Bmrney.  for  defendant: 

The  arrest  of  Rodolphus  J.  Croacher  upon 
the  execution  in  this  case  was  wrong.  Tlie 
execution  authorizing  the  defendant's  arrest  wm 
without  authority. 

Pub.  Stat.  166,  8§  6,  7. 

If  the  execution  was  authorized  to  be  issued, 
there  was  no  authority  in  law  for  the  arrest  of 
Croacher  upon  it  without  an  affidavit. 

Pub.  8ut.  chnp.  162.  §  6. 

The  reco^izance  showed  no  authori^  in 
Special  Justice  Milliken  to  take  it.  This  was 
bad,  and  no  siut  can  be  maintained  upon  such 
a  recognizance. 

Tarbell  v.  Oray,  4  Gray,  444;  Pattenon  v. 
Ooldamitk,  9  Gray.  258;  PUrct  v.  Orap,  11 
Gray,  877. 

It  U  not  a  question  of  pleadings.  The  cc)ttTt 
ruled  that  there  "was  no  need  of  authority  to 
be  set  forth  in  said  recognizance  of  his  autoor- 
ity  to  act  in  the  matter."  This  was  wrong. 
Vide  cases  cited  above. 
Mr.  W.  C.  Parker*  for  plaintiff: 
The  execution  was  properly  issued  against 
the  administrator  personally,  judgment  having 
been  obtained  agamst  him  as  administrator  for 
debt  and  costs,  and  this  execution  being  for  the 
costs. 

Pub.  Stat,  cliap.  166,  §  8. 

No  affidavit  was  necessair  to  authorize  tbe 
arrest,  the  execution  being  for  costs  only,  and 
running  "against  the  goods,  estate,  and  body  of 
the  administrator  as  U  tt  were  for  his  own 
debt." 

See  statute  Just  cited;  also  Pnb.  Stat.  dwp. 

183  t;  5. 

No  special  instruction  to  the  officer  to  arrest 
was  necessary.  The  execution  contained  so 
order  of  arrest,  as  all  executions  do  in  this 
Commonwealth  {Dodge  v.  Doane,  8  Cush.  ^); 
and  no  affidavit  being  required,  the  executioa 
itself  justified  the  arrest. 

WtAber  V.  Davie,  5  Allen,  893,'8»7;  Doctegv. 
Cotton,  3  Gray,  496. 

Milliken  had  authority  to  take  the  recogni- 
zance by  virtue  of  his  office  as  special  justice, 
and  out  of  court,  and  at  a  time  when  the  coart 
was  not  in  session. 

By  Pub.  Stat.  ^  27,  chap.  162,  one  of  tbe 
magiatrates  enumerated,  before  whom  the 
debtor,  when  arrested,  must  be  taken,  is  some 
ijudge  of  a  district  court;  not  the  judge,  but(nj> 
judge  of  a  district  court. 

A  special  justice  of  a  district  court  "is  in 
every  sense  a  Judge  thereof." 

QmmonweiUth  v.  Havokee,  138  Mass.  525, 529. 

And  may  take  a  poor  debtor's  recognizance 
as  a  ma^trate  acting  in  the  performance  of  a 
ministerial  act,  under  authority  of  stud  g  27. 

Clement  v.  Sargent,  100  Mass.  800. 

And  such  act  would  not  be  the  act  of  a  cooit, 
but  of  a  public  officer  designated,  in  commoo 
with  other  officers  who  have  no  courts, — such 
as  masters  in  chanceiy  and  commissioners  of 
insolvency,— to  take  recognizances  tA  poor 
debtors. 
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Pab.  Stat.  chap.  16a,  §  27;  Undertoood  v. 
(^ementt,  10  Oray,  160. 

H^ot  being  a  court  act,  but  one  which  might 
be  done  by  any  one  of  eeveral  jputdic  officers, 
U  conld  be  performed  at  Milliken'B  office  or 
elsewhere,  and  while  the  court  was  not  in 
sessioo. 

J^ke  T.  ^orji,  7  Allen,  849;  Uhdenaood  v. 
CUementt,  mtpra. 

Holmest  J.,  ddivered  the  opinion  of  the 

court: 

Thb  execution  for  costs  was  properly  issued 
against  the  administrator  personally  (Pub. 
Stat  chap.  166,  §  8;  Look  v.  Luce,  1S6  Mass. 
248);  and  no  affidavit  being  required  to  justify 
An  arrest  upon  it  (Pub.  Stat.  chap.  163,  §  5),  it 
warranted  the  arrest  without  special  instruc- 
tions {Webber  v.  DavU.  S  Allen,  388,  887; 
Doale^  r.  OoUon,  8  Oray,  496). 

It  was  held  in  Dike  v.  tH^ry,  7  AUen,  349, 
that  a  special  justice  could  take  a  recognizance 
under  Gen.  Stat.  chap.  124,  §g  9,  10  (Pub.  Stat, 
cbap-  162,  §g  27,  28),  and  that  he  could  do  it 
at  other  times  than  the  regularly  appointed 
flessions  of  the  court.  In  that  case,  it  is  true, 
there  was  a  disability  of  the  justice,  but  we  are 
■of  opinion  that  the  authority  of  the  special  jus- 
tice IS  not  dependent  upon  that  drcunutance, 
«r  upon  ttw  provisions  of  Pub.  Stat,  cliap.  154, 
%  35  (Gen.  Stat.  chap.  116,  ^  32),  as  to  holding 
court. 

The  power  Is  conferred,  not  upon  the  court, 
but  upon  some  Judge  of  the  court,  alongside  of 
other  officers  who  hold  no  court.  A  special 
Justice  is  such  a  ju<^  and  therefore  is  em- 
braced in  Uie  enumeration  of  Pub.  StaL  chap. 
162,  g  27,  See  CUmeta  t.  Sargef*^,  100  Mass. 
800;  Oonmmtmeam  t.  Bawkm,  128  Mass.  525, 
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». 

Webster  SMITH. 

On  a  oompiaint  for  having  in  possession, 
with  iutent  to  sell,  adulterated  milk, 
the  fact  ttiat  the  team  of  defendant, 
bearing  his  name  and  also  his  number, 
was  at  the  comer  of  a  public  street  and 
place  In  the  city  in  the  early  morning, 
and  that  defendant's  servant  was  on  the 
wagon,  and  the  collector  of  milk  sam- 
ples took  from  one  of  the  cans  a  sample, 
furoished  evidence  a-gainst  defendant 
of  an  intent  to  sell  the  milk,  which 
was  properly  considered  by  the  jury. 

(Suffolk — ^FUed  January  4, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  under  Pub.  Stat.  chap.  57,  §  15, 
chari^ng  defendant  with  having  in  bis  posses- 
sion in  Boston  adulterated  milk,  with  inteat  un- 
lawfully to  sell  the  same.  Trial  in  the  superior 
court  before  Staples,  J.    The  jury  rendered  a 
verdict  of  guilty,  and  defendant  alleged  excep- 
tions.  The  facts  and  questions  raised  are  s\iffl- 
ciently  set  out  in  tiie  opinion. 
Mr.  Suinel  Hoar,  for  defendant: 
The  government  was  bound  to  prove,  beyond 
jfAsa.  K.  E.  B..  V.  m. 


a  reasonable  doubt,  not  only  that  the  defendant, 
by  his  servant,  bad  in  his  possession,  in  tbe 
county  of  Suffolk,  milk  wliich  was  below  the 
legal  standard,  but  was  also  bound  to  prove, 
beyond  a  reasonable  doubt,  that  such  p  isses- 
sion  was  accompanied  by  the  intent  of  the  de- 
fendant to  sell  Uie  same  contraty  to  law. 

Gommonwealth  v.  Gcrtaia  Intoxicating  lA- 
quort,  105  Mass.  595. 

"  When  by  common  law,  or  by  the  provision 
of  a  statute,  a  particular  intention  U  essential 
to  an  offense,  *  *  *  it  is  necessary  to  allege  the 
intent  with  distinctness  and  precision,  and  to 
support  the  allegation  by  the  proof." 

Commonwealth  v.  Hertey,  2  Allen,  140. 

It  is  not  sufficient,  if  the  evidence  tends  to 
show  that  tbe  servant  had  the  unlawful  intent, 
accompanied  by  the  possession  of  tbe  milk, 
where  it  is  not  the  intentof  the  servant,  but  the 
inteat  of  tbe  defendant,  which  constitutes  the 
offense  charged  in  the  complaint 

Oommomrealth  v.  Waehendorf,  141  Mass.  270. 

If  this  were  a  civil  action,  where  the  plaintiff 
must  prove  his  case  by  preponderance  of  the 
evidence  only,  the  evidence  cited  would  not  be 
sufficient  to  authorize  tbe  lory  to  find  for  liim. 

Kendall  v.  Boston,  118  Moss.  231 

Mr.  Harvey  N.  Shepard»  Aait.  Atty- 
Qen.,  for  Commonwealth: 

The  court  gave  the  ruling  requested  by  the 
defendant  upon  the  point  of  bis  (the  defend- 
ant's) liabilitv,  if  tbe  milk  bad  been  adulterated 
after  it  had  left  the  possession  of  the  defend- 
ant. The  addition  to  the  exact  ruling  requested 
was  in  no  wise  in  conflict  therewith,  but  was 
rather  in  emphasis  therectf^  and  wholly  unpre- 
judicial  to  the  rights  of  the  defendant.  Astheie 
was  no  evidence  whatever  to  sustain  or  necead- 
tate  such  a  ruling,  the  defendant's  objection  to 
tbe  immaterial  addition  of  tbe  court  cannot 
avail  bim. 

Commonwealth -v.  McCarthy,  119  Mass.  355. 

Deveas*  J.,  delivered  tbe  opinion  of  the 
court: 

Even  If  it  be  conceded  that  tbe  milk  which 
the  defendant  was  charged  with  having  in  bii 
possession  with  intent  to  sell  was  adulterated. 
It  is  tbe  contention  of  the  defendant — and  this 
was  the  only  point  argued — that  the  case  for  the 
Oovernmcnt  afforded  no  evidence  of  any  intent 
on  the  part  of  defendant  to  sell,  even  if  it  were 
true  that  tbe  milk  was  adulterated,  and  was  in 
the  possession  of  the  defendant  by  his  servant. 
The  team  of  the  defendant,  bearing  his  name 
and  being  also  numbered,  was  at  a  comer  of  a 
public  street  and  place  in  tbe  city  in  the  early 
morning.  The  servant  of  the  defendant  was 
upon  it:  there  were  several  cans  in  the  wa^n. 
From  one  of  the  cans  (which  was  an  eight- 
quart  can)  the  collector  of  milk  samples  to^  a 
sample,  which  wasthe  alleged  adulterated  milk. 
The  fact  that  tbe  wagon  was  that  of  tbe  de- 
fcodant,  the  place  where  it  was,  tbe  time  when 
it  was  there,  the  different  cans  and  the  con- 
tents, the  fact  that  the  sample  collector  was  per- 
mitted without  objection  from  defendant's 
servant,  who  bad  the  wagon  and  its  contents  in 
charge,  to  take  a  samp]e,.fami8hed  evidence 
against  the  defendant  of  an  intent  to  sell  the 
milk,  which  the  jury  was  {Hopeiiy  allowed  to 
consider. 

Exc^^M  overruled 
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COMMONWEALTH  of  MassachiuettB 

James  O'DONNELL. 

On  a  complaint  for  unlawfully  keepiof; 
and  exposing  for  sale  intoxieatiag> 
Uqaora,  where  the  defense  was  that  de- 
fendant kept  for  sale  only  a  certainkind 
of  beer  eontaiiiing>  leas  than  3  per 
cent  of  aleohoU  evidence  offered  by 
tli9  proaeoation,  that  men  were  seen  to 
go  into  the  premises  sober  and  come  out 
Intoxicated,  while  the  defendant  was 
conducting  the  business  on  the  premises, 
was  properly  admitted. 

(Sultcdk — FUed  Januarr  4, 1887.) 

ON  defendant's  exceptions,  (tven^uled. 
Complaint  io  the  usual  form,  under  Pub. 
Stat.  chap.  100,  for  unlawfully  keeping  and  ex- 
posing for  sale  Intoxicating  liquors. 

At  the  trial  in  the  superior  court  before  Ham- 
mocd,  J.,  the  government  introduced  evidence 
teading  to  show  that  Heplember  8,  18U6,  upon 
a  searcli  warrant,  its  officers  duly  seized  upon 
defendant's  premises  certain  beer,  being  a  sam- 
ple from  a  barrel  on  draught;  that  said  beer 
contained  more  than  8  per  cent  of  alcohol,  and 
that  the  defendant  kept  and  exposed  the  same 
for  sale,  as  alleged  in  the  complaint. .  The  de- 
fendant, admittmg  that  he  kept  the  beer  forsale, 
introduced  evidence  tending  to  show  that  the 
beer  did  not  contain  more  thao  8  per  cent  of  alco- 
hol, and  that  he  sold  from  four  to  five  barrels  a 
week,  believing  it  to  contain  less  tbanS  percent 
of  alcohol.  During  the  trial  the  government 
asked  one  of  Its  witnesses  the  following  ques- 
tion: "What,  if  anything,  have  you  seen,  shortly 
before  the  date  oi  this  complaint,  in  reference 
to  the  conduct  of  the  premises  by  the  defend- 
ant t"  To  which  the  witness  answered  as  fol- 
lows: "August  31  Isawamango in  theresober 
and  come  out  intoxicated;  and!  saw  the  same 
on  Septembers."  It  appeared  that  the  defend- 
ant had  been  in  possession  of  the  premises  ever 
since,  or  as  early  as,  August  1.  188fl.  To  the 
admission  of  tfau  question  and  answer  the  de- 
fendant excepted.  The  jury,  under  instruc- 
tions not  excepted  to,  found  the  defendant 
guilty,  and  the  defendant  alleged  exceptions. 
Mr.  E.  B,  Callender,  for  defendant: 
The  admission  of  evidence  rdative  to  previous 
sales  and  manner  of  conducting  business  in 
Jquor  cases  has  been  confined  to  cases  (1) 
where  th  •  proof  of  the  identity  of  the  parly 
charged  is  sought  {Commomcealih  v.  Kelley,  Ufl 
Mass.  842);  (3)  where  the  government  seeks  to 
show  the  use  to  which  the  shop  was  put,  and 
thus  prove  that  the  liquors  found  therein  were 
kepL  with  intent  to  sell  in  violation  of  law  {Com- 
monieealtk  v.  Dearborn,  109  Mass.  870;  0am- 
monweatth  v.  Stoekr,  109  Mass.  .^65). 

Mr.  Harvey  N,  Shepard,  A$»t.  Atty- 
Gen.,  for  the  Commonwealti.: 

The  question  as  to  what  a  witness  had  seen 
relative  to  ihc  "conduct  of  the  premises  by  the 
defendant,"  and  the  answer  that  he  had  seen 
people  go  in  sober  and  come  out  intoxlcat^, 
was  clearly  competent,  as  tending  to  show  the 
character  of  the  place  kept  and  the  nature  of 
the  liquids  therein  dispensed.  That  this  oc- 
curred before  the  date  dipped  in  the  complaint 
is  no  objection. 
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Gommonteealth  v.  Dawdiean,  114  Msss.  358; 
Commonieealth  v.  Berry,  109  Mass.  866;  Com- 
monweatth  v.  Kenjitdy.Hl  Mass.  334;  Common- 
meaWi  v.  Higgint,  16  Gray,  10;  CotMnotMoeattii 
T.  K^y.  116  Mass.  841;  Commonwealth  t. 
Stoehr,  109  Mass.  865;  Commonwealth  v.  Dear- 
birr  n.  109  Mass.  868;  CommontMolth  v.  Camry, 
108  Moss.  417;  CommanwaUOi.  T.  &ood,  11 
Gray,  76. 

C.  Allan,  J.,  delivered  the  opinion  of  Ae 

court: 

So  far  as  we  can  see  from  the  brief  bill  of  ex- 
ceptions, the  defense  was,  not  that  the  defend- 
ant was  licensed,  but  that  he  kept  for  sale  only 
a  certain  kind  of  beer,  containing  less  than  8per 
cent  of  alcohol.  Admitting  that  he  kept  for 
sale  the  beer  which  was  seized,  the  d^endant, 
to  support  his  defense,  introduced  evi^nce 
tending  to  show  that  he  sold  from  four  to  five 
barrels  of  beer  a  week,  believing  It  to  contain 
less  than  8  per  cent.  To  meet  this  defense  the 
evidence  which  was  objected  to  was  competent 
Commonwealth  v.  Peaae,  110  Mass.  412;  Com- 
monwealth V.  Qoodman,  07  Mass.  117. 

Though  not  conclusive  in  its  nature,  and  open 
to  possible  explanation  on  other  grounds,  it  had 
some  tendency  to  show  that  the  beer  usually 
sold  by  the  defendant  was  stronger  than  the  law 
allows  to  be  sold  by  unlicensed  persons.  The 
evidence  was  made  relevant  by  the  course  of 
the  trial.  The  time  apparently  was  not  more 
remote  than  that  covered  by  the  evidence  in- 
troduced by  the  defendant  himself.  At  any 
rate  the  defendant  does  not  show  by  his  bill  of 
exceptions  that  he  has  suffered  any  injury. 
ExceptUma  overruled. 


Harvey  H.  BANCROFT 
Charles  M.  SAWIN. 

1.  It  was  not  the  intention  of  Pub.  St»t. 
chap.  161.  &  £8.  to  provide  that  a 
mortfifa^r  shall  b«  entitled  to  his  rem- 
edy of  a  bill  ineqaity  to  r«deraa  if  by 

the  application  of  l^eal  or  equitable 
rules  fie  is  cut  off  therefrom.  It  merely 
deflnes  the  method  of  proceedine  in 
cases  where  plaintiff  has  a  right  to  pro> 
eeed. 

2.  A  mortgaeor  may  be  debarred  from 
his  right  to  redeem  by  his  delay  to 
prosecute  his  suit  after  commencing  it. 

(Worcester  Tiled  JaDuarj*  K,  1887.) 

APPEAL  from  a  decree  dismissing  a  bill  in 
equity  to  redeem  mortgaged  real  estate. 
Bill  ditmitaed. 

It  appeared  from  the  bill  thht  oneWUUam 
N.  Hunt,  on  May  30,  1870,  conveyed  certain 
land  situated  in  Worcester  by  deed  of  mortgage 
to  the  defendant,  Sawin,  to  secure  thepaymmt 
of  his  note  of  even  date,  payable  to  said  Sawin's 
order,  for  the  sum  of  $1,400  on  demand,  with 
interest  at  7  per  cent  per  annum ;  that  after- 
wards, on  January  39,  1880,  said  Hunt  again 
mortgaged  said  real  estate  to  Merrick  Wilson 
and  William  nolden,copartneTsunder  the  firm 
name  of  Wilson  &  Holden,  for  the  stmt  of  $185, 
to  secure  payment  of  hii  yntaSmaey  note  for 
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said  amoUDt  payable  on  demand,  with  interest 
at  6  per  cent  per  annum;  thatdefaultwas  made 
in  Uk  conditions  of  said  last-named  mortgage 
The  morteu^ees  under  their  power  of  sale,  on 
October  8. 18S2.  sold  said  premises  at  public 
aucdoD  to  the  plaintiff  Bancroft;  that  on  Feb- 
ruary  14, 1881,  said  Sawin  entered  upon  said 
premises  for  breach  of  the  condition  in  the 
mortgage,  to  him  given,  of  May  29,  1879,  and 
has  ever  since  been  and  now  is  in  possession 
thereof,  receiving  the  rents  and  profits;  that  on 
February  8,  1884,  said  Bancroft  demanded  of 
said  Sawin  a  statement  of  the  amount  due  upon 
bis  said  mortga^,  and  also  an  account  of  the 
rents  and  profits  received  by  him,  togetherwith 
an  account  of  all  lawful  expenditures,  and  said 
Sawin  has  neglected  to  render  any  account ; 
and  (bat  said  Bancroft,  on  February  8,  1884, 
offered  to  pay  and  tendered  said  Sawin  such 
sum  as  was  then  justly  due  upon,  and  necessary 
to  be  paid  for  the  proper  redemption  of,  said 
mortgage  held  by  him,  which  was  refused.  The 
prayer  of  the  bill  was  that  said  Sawin  be  sum- 
moned to  answer,  and  be  ordered  to  render  an 
account  of  all  rents  and  profits  received  and  all 
lawful  expenditures  made,  and  be  directed  to 
surrender  possession  of  said  premises  upon  be- 
ing paid  such  sum  as  shall  be  found  due. 

At  the  April  Term  said  Charles  M.  Sawin 
petitioned  the  court  to  have  the  bill  of  said  Ban- 
croft above  set  forth  stricken  from  the  docket 
and  dismissed  for  lack  of  prosecution,  for  the 
following  reasons.  On  April  12, 1886,  petitioner 
made  a  bargain  to  convev  said  estate  coDveyed 
to  him  by  mortgage  deed  dated  May  29,  1879, 
to  a  purchaser  for  a  valuable  oonsideration. 
Upon  search  of  the  tiUe  of  said  premises  he  dis- 
covered that  one  Bancroft  (the  plaintiff),  claim- 
ing to  be  the  purchaser  by  sundry  mesne  con- 
veyances of  the  right  to  redeem  said  estate,  had 
on  February  12,  1884,  filed  in  the  clerk's  office 
of  the  Supreme  Judicial  Court  a  bill  in  equity, 
praying  an  accounting  with  the  petitioner  con- 
cerning said  estate,  and  that  be  be  allowed  to 
redeem  said  estate  from  said  foreclosure.  The 
petitioner  further  says  that  in  consequence  of 
such  bill  the  intended  purchaser  refused  to  pur- 
chase said  estate,  to  the  great  damage  of  the  pe- 
titioner; that  DO  notice  of  the  filing  of  said  bill 
has  ever  been  given  him;  that  no  subpoena  for 
him  to  appear  and  answer  has  ever  been  taken 
from  the  clerk's  office;  and  that  no  step  has 
been  taken  by  the  said  Bancroft  to  redeem  said 
estate  other  wan  filing  said  bill ;  and  that  on 
April  13,  1886,  petitioner  first  bad  notice  that 
any  such  bill  had  been  filed,  and  then  only  such 
notice  as  appeared  from  searching  the  records 
of  titles ;  and,  believing  that  he  had  an  undis- 
puted title  to  said  estate,  he  made  valuable  im- 
provements and  bargained  for  the  sale  thereof 
as  set  forth.  The  petitioner  alleges  ^at  said 
Bancroft  has  been  guilty  of  gross  laches  in  not 
notifying  him  of  the  pendency  of  said  bill, 
which  was  filed  more  than  two  years  ago. 

The  bill  of  complaint  of  said  Bancroft  was 
dismissed  by  order  of  court.  Said  Bancroft 
filed  a  motion  to  have  the  order  dismissing  said 
bill  annulled,  which  set  forth  that  respondent 
entered  under  his  mortgage  and  has  been  en- 
joying the  rents  and  profits  ever  since;  that  the 
estate  is  laige  and  valuable,  and  complainant 
has  a  large  interest  therein;  that  the  time  has 
elapsed  for  commencing  a  new  hill  to  re- 
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deem,and,if  this  order  is  allowed  to  stand,  your 
complainant  is  without  remedy ;  and  that  to 
annul  such  order  would  be  no  injustice  to  the 
respondent ;  that  complainant's  attorney  went 
to  Uie  clerk's  office  on  Monday,  April  11, 1886, 
and  called  the  attention  of  the  assistant  clerk  to 
the  case,  and  informed  him  that  he  desired  a 
Bubpcena  ihereon,  and  the  assistant  clerk  said 
he  would  make  it ;  that  the  counsel,  thinking 
from  appearances  that  the  assistant  clerk  was 
busy,  said  he  was  in  no  immediate  hurry,  saw 
the  assistant  clerk  place  the  papers  in  a  pigeon- 
hole for  the  purpose  of  making  said  subpajna^ 
and  went  away  expecting,  though  not  so  told, 
that  it  would  be  ready  on  Tuesday  morning, 
April  13,  1886,  and  so  informed  respondenPs 
counsel ;  that  on  Tuesday  morning  complain- 
ant's counsel  called  at  the  clerk's  omce,  expect- 
ing the  subpcsna  was  ready,  and  tbe  clerk  was 
then  in  the  court  room,  and  the  asdstant  clerk 
was  on  his  way  there ;  that  he  inquired  of  the 
assistant  clerk  for  the  subpoena,  who  told  him 
it  had  not  been  made;  counsel  then  inquired  if 
he  would  make  it,  and  he  replied  that  he  would ; 
that  counsel  for  complainant  then  remained  in 
attendance  upon  the  court,  and  immediately 
after  tbe  calling  of  the  docket  the  counsel  made 
this  motion;  and  that  the  complainant  has  al- 
ways been  ready  and  willing  to  redeem  said 
mortgage  and  intended  to  redeem,  and  is  in 
equity  entitled  so  to  do.  This  motion  was  dis- 
allowed by  the  court,  and  complainant  claimed 
an  appeal  from  tbe  decree  dismissing  said  ac- 
tion, 

Mr.  James  H.  Bancroft*  for  complainant: 

"  The  court  in  which  a  suit  for  redemption 
is  pending,  or  any  justice  thereof,  may  at  any 
time  after  the  commencement  of  the  suit,  in 
term  time  or  vacation,  ascertain  and  determine, 
by  reference  to  a  master  or  otherwise,  whether 
any  and  what  sum  not  in  dispute  is  due  on  the 
mortgage,  and  may  by  an  interlocutory  order 
direct  the  same  to  be  paid  to  the  mortgagee,  or 
for  his  use  to  the  clerk  of  the  court." 

Pub.  Stat.  chap.  181,  ^  28. 

"  Every  clause  and  word  of  a  statute  shall  he 
presumed  to  have  beeo  intended  to  have  some 
force  and  effect." 

Opinion  of  justices,  22  Pick.  573. 

Where  statutes  are  doubtful,  tbe  court  says: 
"  The  word  'may'  is  sometimes  construed  as 
imperative  and  equivalent  to  'shall;'  but  it 
is  only  where  the  context  and  general  purpose 
of  the  Act  or  instrument  manifestly  require  it." 

Opinion  of  Justices,  11  Pick.  543. 

"It  is  always  to  be  presumed  that  the  Legls- 
lature  intends  the  most  beneficial  construction 
of  these  Acts  when  the  design  is  not  apparent." 

Parsons,  Gh.  J.,  in  Bichards  v.  jjagget,  4 
Mass.  587. 

"Where  the  construction  of  a  statute  fs  doubt- 
ful an  argument  from  inconvenience  will  have 
weight." 

Parsons,  C'h.  J. ,  in  Lanqdan  v.  letter,  S  Mass. 
221,  and  in  Thaxter  v.  Jone«,  4  Mass.  574; 
Ayera  v.  Kiwx,  7  Mass.  iJlO. 

We  are  to  ascertain  the  true  meaning  of  the 
Lenslature  in  the  use  of  the  words  in  its  statute , 
and  we  are  to  consider  it  when  legislating  upon 
subjects  relating  to  courts  and  legal  process  as 
speaking  technically,  unless  from  the  statute  it- 
self it  appears  that  it  made  use  of  the  terms  in 
a  more  popular  sense, 
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MercJionU  Baiikv.  Cook.  4  Pick.  411. 
"  In  pulling  a  construction  upon  any  statute, 
every  pan  shall  be  regarded,  and  it  shall  be  bo 
expounded,  if  practicable,  astogivesomeelTect 
to  every  part  of  it." 

Coinmomoeaith  v.  Alger,  7  Cush.  89. 
"  It  is  no  forced  constnictioD  to  interpret  the 
word  '  may '  in  the  statute  as  meaning  *  shall,' 
as  imposing  a  duty  to  be  obaerved,  and  not  a 
permission  to  exercise  restraint  at  his  pleasure. 
Ttua  sigoiflcance  often  is  and  ought  always  to 
be  assigned  to  that  word  when  the  obvious  pur- 
pose and  real  intention  of  the  law  require  it." 
WoreeaUr  County  v.  Sehleeinger,  16  Gray,  168. 
Story  says;  "In  the  Public  Statutes 
'may 'is  to  be  construed  'must'  in  all  cases 
where  the  Legislature  means  to  impose  a  duty, 
not  to  give  merely  a  discretionary  power." 

Jfin^r  V.  MeehaniaBank,  1  Pet.  46  (36  U.  S. 
bk.  7,  L.  ed.  47). 

Statutes  imposing  a  duty  and  giving  the 
means  of  performiug  such  duty  are  to  be  re- 
garded as  mandutory. 

Veaziev.  Ciiina,50}lc.5lHiMil/ardv.  Orono, 
60  Me.  629;  Wendel  v.  Jhirltia,  26  Wis.  SOO. 

"  The  word  'may'  in  a  statute  is  to  be  con- 
strued'must'  or  'shall'  where  the  public  in- 
terest or  rights  are  concerned,  and  the  public  or 
third  persons  have  a  claim  de  jure  that  the 
power  should  be  exercised." 

Phdpsv.  Uaicley,  53  N.  Y.  23;  Blake  v.  PorU- 
moutli  <£  C.  n.  li.  39  N.  H.  435;  Schuyler 
County  V.  Mercer  County,  4  Gilm.  20;  Fowler 
T.  PirkioM.  77  111.  271;  Wiieilitr  v.  Vhieago,  24 
m.  106;  PeopU  v.  Supercisort,  68  N.  T.  114; 
Bantemcr  v.  Mace,  18  Ind.  27. 

"  Words  of  permission  shall  in  certain  cases 
be  obligator}'.  Where  u  siatutedirects  the  do- 
ing of  a  thing  for  the  sake  of  justice,  the  word 
'  may '  means  the  same  as  '  shall.' " 
Mitdtdlv.  Ditamn,  7  Fla.  21. 
Where  the  statute  provides  for  the  doing  of 
an  act  for  the  sake  of  justice,  or  where  it  clothes 
a  public  body  or  oraccr  with  power  to  do  an 
act  which  concerns  the  public  mtercsts  or  the 
rights  of  individuals,  though  the  language  of 
the  statute  be  permissive  merely,  it  will  be  con- 
strued as  imperative,  and  the  execution  of  the 
power  may  be  insisted  upon  as  a  duty. 

People  r.Stipervuon,  61.K.  Y.  401;  Ex  parte 
Banka,  28  Ala.  28. 
Justices  of  this  court  are  officers  thereof. 
Pub.  Stat.  chap.  158.  %  2. 
Where,  in  the  courts,  the  authority  to  proceed 
is  conferred  by  statute,  and  where  the  manner 
of  obtaining  jurisdiction  is  prescribed,  the 
mode  of  proceeding  is  mandatory  and  must  be 
strictly  complied  with. 
Norwegian  Street.  81  Pa.  849. 
It  is  a  cardinal  rule  that  a  statute  must  be 
construed  with  reference  to  the  object  intended 
to  be  accomplished  by  it. 
PeopUv.bana,  23  Cal.  11. 
It  is  said  that  the  complainant  is  guilty  of 
laches,  which  word  is  nearly  synonymous  with 
"negligence,"  which  thb  court  defines  to  be 
unreasonable  delay  in  the  enforcement  of  his 
rights.   The  court  says:  "This  rule  is  more 
especially  applicable  to  cases  where  a  party, 
being  cognizant  of  his  rights,  does  not  take 
those  steps  to  assert  them  which  nre  open  to 
bini,  but  lies  by  aud  suffers  ether  parties  to  in- 
cur expenses  and  enter  into  engBganeots  and 
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contracts  of  a  burdensome  character"  {ToA 
V.  AdaiM,  10  Cush,  268);  also,  specially,  when 
tbe  puirties  cannot  be  restored  to  their  original 
position,  and  injustice  may  be  done(/^9ad(M^  v. 
Flint,  6  Allen,  67). 

Again,  a  bill  in  equity  brought  to  enforce  tbe 
liability  of  the  officers  of  a  corporation  alle^ 
a  judgment  recovered  against  the  corporatHui 
Ju^  14, 1868,  and  that  the  execution  was  le- 
turoed  unsatisfied  September  12,  1868,  the  InD 
being  filed  June  6,  IH73.  Held,  on  demurrer, 
that  the  bill  did  not  disclc»e  such  unreasonable 
delay  or  laches  as  to  deprive  the  plaintiff  of 
his  right  to  the  relief  given  by  the  statute. 

Poj>e  V.  Leonard,  115  Mass.  28tl. 

Complainant  also  cites  tbe  following  cases: 

PhiUipa  V.  Rogert,  12  Met.  405;  mymouth  v. 
RuMcU  Mitts,  7  Allen,  488:  Forward  v.  Bomp- 
ahire,  etc.  Co.  22  Pick.  462;  Pike  y.  Goodnev. 
12  Allen,  472;  Ecang  v.  Baeon,  99  Mass.  213; 
Royal  Bank  v.  Grand  Junction,  125  Mass.  490; 
Bmton,  He.  R.  R.  v.  Bartlett,  10  Gray,  884; 
Fullerv.  lltttey,  3  Allen,  334;  Williamty.  Hart, 
116  Mass.  513;  Siockbridge  Iron  Co.  v.  Hudtm 
Iron  Co.  107  Mass.  290;  Merriam  v.  Barton,  etr. 
R.R.  Co.  117  Mass.  241. 

This  hill  was  seasonably  filed  within  the 
time  prescribed  by  statute. 

Van  Vronkcrv.  Eastman,  7  Met.  157. 

Upon  the  filing  of  the  bill,  plaintiff  was  in 
court  and  was  entitled  by  right  to  the  benefit  of 
the  provisions  of  Pub.  Stat.  chap.  181,  ^28. 
The  hearing  therein  provided  has  not  been  had 
in  this  case;  the  issue  of  subpcena  was  not  a 
necessary  proceeding. 

All  the  decisions  of  this  court  on  the  subject 
of  laches  were  upon  laches  in  tbe  matter  of  tbe 
commencement  of  the  actioD,  after  which  com- 
plainant cannot  be  guilty  of  laches  or  negligence 
until  he  has  failed  to  comply  with  some  rule  or 
order  of  the  court. 

The  court  cannot  make  rules  repugnant  to 
tbe  laws  of  the  State. 

Pub.  Stat.  chap.  153,  §  4. 

Such  rules  and  orders  should  remedy  abuses 
and  imperfections  in  practice,  bat  not  deprive 
parties  of  their  rights. 

Pub.  Stat.  chap.  158,  g  4,  18. 

Bill  cannot  be  dismissed  for  lack  of  prosecu- 
tion when  complainant  is  Beasonably  in  coiut, 
continues  therein,  is  ready  and  willing  to  pros- 
ecute, and  has  not  failed  to  obey  any  statute, 
rule,  or  order. 

Broien  v.  Buena  Vista  County,  95  U.  8.  157, 
160  (Bk.  24,  L.  ed.  422). 

Under  Rev.  Stat.  chap.  109,  %  17,  a  penon 
who  claims,  by  force  of  an  assignment,  tbe 
effects  or  credits  in  the  hands  of  one  who  is 
summoned  as  trustee,  may  appear  and  main- 
tain bis  right,  although  the  party  summoned 
makes  no  mention  of  the  assignment  in  his 
answer. 

Itennisv.  Tu-ichcU,  10  Met.  180. 

Section  17  is  as  follows:  "  If  it  shall  appear 
that  any  goods,  effects,  or  credits  in  the  bands 
of  any  supposed  trustee  an  claimed  'by  any 
other  person  by  force  of  an  asdgoment  from 
the  principal  defendant  or  otherwise,  the  court 
may  permit  such  claimant  to  appear,"  etc. 

No  time  is  prescribed  by  Rev.  Stat.  chap.  108, 
g  17,  within  which  such  claimant  may  be  per- 
mitted to  appear  and  maintain  his  right  under 
an  Bssignmeat.   If  it  shall  appear  for  tbe  fint 
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time  OD  Mtre/iun'Mtbat  such  claim  is  made,  we 
are  of  theopuiioD  that  he  may  then  be  flowed 
to  appear  aad  maintain  it. 

Knighta  v.  Paul  11  Oray,  336. 

"  Afthougb  the  language  of  the  statute  is  that 
'  the  court  may  pei-mit  such  claimant  to  appear 
and  maintain  bis  right,'  it  is  a  legal  rij^bt,  and 
if  such  claimant,  upon  a  proper  netting  forth 
of  his  claim  under  the  statute,  is  refuswi  per- 
mission thus  to  appear,  he  may,  by  appeal  or 
exeeptions,  bring  the  question  tiefoTe  this  court 
for  rerision.  *^  *  To  secure  fully  the  op- 
portunity to  a  claimant  to  have  his  claim  ad- 
judicatea  before  the  funds  have  passed  from 
the  hands  of  the  trustee,  it  is  necesury  that  he 
be  allowed  to  apncni'and  establish  his  claim  to 
tiie  same,  as  well  where  the  trustee  admits  bis 
liability  by  default  as  bv  an  answer." 

Boylenv.  Koun^r,  6  A'llen,  683. 

Mr.  A.  S.  Plnkerton,  for  respondent: 

In  this  case  the  evidence  upon  which  the  pre- 
siding justice  based  his  decree  is  not  reported, 
and  nothing  is  before  the  full  court  on  appeal 
except  the  question  whether  the  decree  is  justi- 
ed  by  the  record. 

^arhawkv.  Sparhavk,  120  Mass.  S93;  Mamn 
T.  Dalu,  117  Man.  408;  Btanleg  v.  Stark,  115 
Mass.  261;  Maton  v.  Levit,  115  Moss.  884,  and 
cases  cited. 

It  is  presumed  that  the  facts  necessary  to 
support  the  decree  were  proved  at  the  hearing, 
and  that  the  presiding  justice  gave  full  weight 
to  all  the  circumstances  of  the  case.  -  If,  under 
the  pleadings,  it  is  possible  to  Justify  the  decree, 
it  should  be  upheld. 

Stanley  v.  Stark,  115  Mass.  261,  and  cases 
cited;  Jaasonv.Lems,  115  Mass.  834,  and  cases 
cited;  BeedY.  Hefd.  114  Mass.  873. 

A  bill  may  be  dismissed  upon  motion  of  de- 
fendant for  want  ot  prosecution  /^Aldrich,  £q. 
PI.  p.  210;  lDan.Ch.Pr.5lh  ed.  p.  803;  Adams, 
£q.  ^  373,  p.  809);  and  in  determining  whether 
the  bill  shall  be  dismissed,  the  court  considers 
only  the  conduct  of  the  [wrtiea  in  the  prosecu- 
tion, and  will  not  enter  into  the  merits  uf  the 
cause  <1  Dan.  Ch.  Pr.  5th  ed.  p.  800;  Aldrich. 
Eq.  PI.  p.  219;  Stagg  v.  Knowlen,  8  Hare,  244; 
WaUis  V.  WaUi«,  4  Drew.  466;  ffoxey  v.  Care^, 
12  Ga.  544;  StanUy  v.  Stark.  115  Mass.  261). 

The  rule  of  equity,  that  dclaj  in  issuing  sub- 
poena is  cause  for  dissolvinginjunctioD,  is  based 
upon  the  sound .  principle  that  laches  of  com- 
ptainant  in  prosecuting  bis  cause  is  an  injustice 
to  the  respondent,  and  applies  to  any  gross  ne- 
glect in  the  conduct  of  the  complainant's  case. 

Wett  v.  Smith,  1  Green,  Ch.  809;  Corey  v. 
Voorhica,  1  Green,  Ch.  6;  Bioagiand  v.  Titm,  1 1 
McCarter,  81. 

C.  Allen,  J.,  deliTered  the  opinion  of  the 
court: 

We  have  no  doubt  that,  in  case  of  gross  or 
improper  delay  between  the  time  of  filing  the 
bill  and  of  the  taking  out  or  service  nf  the  sub-  i 
pcena,  a  court  of  equity,  in  the  exercise  of  the 
judicial  discretion  belonging  to  it,  may  refuse 
ita  assistance  to  the  plaintiff,  and  direct  the 
bill  to  be  token  off  the  file.  8uch,  also,  is  the 
plain  intimation  of  several  English  and  Irish 
decisions.  Coppin  v.  Grap,  1  Younge  &  C.  Ch. 
305,  209;  Boifd  v.  Higginton,  1  Flan.  &  K.  603. 
613;  Forttcr  v.  Thompson,  4  Dm.  &  W.  803, 
318.  The  plaintiff  does  not  dispute  this  as  a 
general  doctrine,  but  contends  that,  under  the 
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statutes  applicable  to  bills  to  redeem,  the  plain' 
tiff,  after  lilinD;  his  bill,  is  in  court,  and  is  en~ 
titled  as  of  right  to  have  the  court  proceed  and 
ascertain  and  determine  whether  any  and  what 
sum  not  in  dispute  is  due  on  the  mortgage. 
Pub.  Stat.  chap.  181,  %  28. 

It  was  not,  however,  the  intention  of  this 
statute  to  provide  that  a  mortgagor  shall  be  en- 
titled to  his  remedy  of  a  bill  in  equity  to  redeem, 
if  by  the  application  of  legal  or  equitable  rules 
he  is  cut  on  therefrom;  but  rather  to  define  the 
method  of  proceeding  in  cases  where  the  plain- 
tiff has  a  right  to  proceed.  It  was  long  since 
held,  in  Fnff  v.  Valentiru,  13  Pick.  40.  that  a 
mortgagor  might  be  debarred  by  estoppel  from 
his  nght  to  redeem;  and,  on  similar  grounds, 
it  may  well  he  held  that  the  plaintiff  in  the 
present  case  bad  lost  his  right  by  his  delay  to 

Erosecute  bis  suit  after  commencing  it.  To 
old  otherwise  woidd  be  to  sanction  a  gross 
abuse  of  the  equitable  remedy  provided  for 
those  who  act  in  good  faith  and  with  reasonable 
promptness. 
BiU  diamitted. 


Frederick  A.  SMITH  ; 

V. 

Samuel  OSBORN,  Jr. 

The  master  and  part  owner  of  a  vessel, 
who  had  cx)ntracted  for  a  voyage,  left 
the  veaael  before  the  completion  of 
the  voya^,  for  an  insufBcient  cause; 
the  mate,  who  was  under  a  separate  cou- 
tract  for  the  voyage,  obtained  his  dis- 
chitr^  from  the  vessel  at  the  same  time. 
Held,  in  a  suit  by  the  master  at^ainst 
his  co-owner  for  an  accounting,  that 
the  damafres  sustained  in  consequence 
of  the  discharf^e  of  the  mate  were  too 
remote  to  be  included  in  the  recoup- 
ment of  damages  for  the  master's  breach 
of  contract. 

(Dukes — Filed  Jaouair  B,  1887.) 

IN  equity,  from  the  Superior  Court.  Decree 
affirmed. 

Bill  in  equity  brought  by  Frederick  A.  Smith 
to  compel  defendant  to  render  an  account  and 
to  pay  the  plaintiff  his  proportionate  share  of 
certain  proceeds  of  a  whaling  voyage.  It  was 
referred  to  a  master  to  take  and  state  the  ac- 
count, before  whom  the  following  facts  ap- 
peared: 

I  Plaintiff  was  the  owner  of  of  the  whaling 
barque, which  share  he  purchased  of  the  defend 
ant  for  $3,000,  at  the  same  time  contracting 
with  the  defendant  to  go  as  master  of  the  banjue 
on  the  sailing  voyage  and  perform  all  services 
as  such  for  a  certain  share  of  the  proceeds.  He 
i  further  agreed  to  go  on  a  voyage  of  forty-two 
months,  unless  he  should  sooner  procure  a  cer- 
tain quantity  of  whale  oil  or.bone.  The  barque 
sailed  on  her  last  voyage  November,  1878.  The 
plaintiff  left  the  barque  at  St.  Helena,  March, 
1881,  on  account  of  the  condition  of  his  eyes, 
which  the  master  found  did  not  incapacitate 
him  for  his  duties  as  master  of  the  vessel  or 
justify  him  in  leaving  the  barque,  and  assessed 
damages  therefor  at  $300.  It  further  appe&red 
on  the  hearing  that  one  AnthoDy,a8  mate,  signed 
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shipping  articles  for  the  entire  voyage,  not  ex- 
ceedinfc  five  years,  and  that  he  was  discharged 
at  St  ilelena  at  the  same  time  that  plain tifF  left, 
of  his  own  coDsent.  The  expense  to  the  defend- 
ant on  account  of  said  diftcharge  was  three 
months'  extra  wages  paid  the  mate,  and  the 
bonus  paid  to  the  man  who  shipped  in  his  place. 
The  master  ruled  as  matter  of  law  that  this  was 
not  a  damage  for  which  the  defendant  would 
be  entitled  to  recoup  against  the  plaintiff's 
claim,  cn  account  of  the  plaintiff's  breach  of 
contract.  The  master  found,  upon  an  account 
between  plaintiff  and  defendant,  there  was  due 
plaintiff  $848.01,  with  interest,  from  which 
amouDt  should  be  recouped  $300  as  damages 
for  breach  of  contract.  Both  parlies  allefi^ 
exceptions. 

JUeaars.  C.  T.  Bonxtev.  Jolm  N.  Pirne. 
and  A.  B.  Collins,  for  plaintiff: 

The  defendant's  exception  is  that  the  ruline 
of  the  master  and  court  below  is  wrong  in  not 
charging  the  plaintiff  with  damages  caused  by 
a  third  party  breaking  an  alleged  contract  of 
his  own. 

WOb  V.  Pierce,  1  Curt.  104;  1  Lowell.  140;  13 
Cush.  807. 

The  mate  could  not  have  been  "discharged," 
so  as  to  entitle  him  to  the  three  months'  extra 
wages,  unless  he  was  discharged  by  a  United 
Stales  consul  under  U.  S.  Rev.  Stat.  ^§  4580, 
4583;  Arum.  1  Op.  Atty-Gen.  349. 

Both  as  master  and  co-owner  plaintiff  could 
dismiss  any  oflicer  without  reason. 

Montgomery  v.  Wharton,  3  Pet.  Adm.  Dec. 
897;  Tfnited  &ata  v.  Ilainet.  8  Mason,  372; 
VniUd  Staiet  v.  Nye,  2  Curt.  237;  United 
States  V.  Cataedy,  2  Sum.  582;  Hadley  v.  Bai- 
endle,  9  Welsh.  H.  &.  G.  841,  856;  Bcnj.  Sales, 
g  871;  Add.  Torts,  6,  1186;  Comnumttealth  v. 
Pierce,  138  Mass.  165,  176. 

We  therefore  claim  that,  there  behig  no  alle- 
gation of  special  damage  in  the  pleading,  those 
contended  for  are  too  remote,  indirect,  and  in- 
consequential to  be  considered  as  damages. 

Loker  v.  Damon,  17  Pick.  284;  Ooddard  v. 
Barnard,  16  Gray,  206;  Sibley  v.  Hoar,  4  Gray, 
822;  Smiifi  v.  Sherman,  4  Cush.  408;  Knappv. 
Slocomb,  9  Gray,  78,  75;  Parker  v.  T^tBell.  1 1 
Gray,  858;  Adams  v.  Barry,  10  Gray,  361; 
Jioyee  v.  Bayliffe,  1  Camp.  fi8;  Vicara  v.  Wil- 
atekt,  6  East.  8;  Furlong  v.  P.>lle}f$.  80  Me.~491; 
Ma^derton  v.  Manor  of  Bi'ooklyn,  7  Hill,  61; 
Hvnt  V.  D'Orral,  Dudley  (8.  C),  180. 

When  human  intervention  could  have 
guarded  against  the  injury  after  the  happen- 
ing of  the  tortious  act,  it  has  been  held  to  be 
too  remote. 

Loker  v.  Damon,  17  Pick.  384;  Ooddard  v. 
Barnard,  16  Gray.  306. 

The  law  never  looks  beyond  the  nearest  in- 
tentional wrongdoer. 

Thomp.  Neff.  1089;  Tttiein  v.  Jlutley,  08  Mass. 
311. 

The  case  of  Vicara  v.  Wiket^,  8  East,  8,  Is 
decisive  of  the  case  at  bar. 

Mr.  F.  C.  S.  Bartlett.  for  defendant: 

The  captain  had  no  right  to  discharge  the 
.mate  when  he  did,  without  cause. 

Nieto  V.  Clark,  1  Cliff,  147;  Hitehinmn  v. 
Coomba.  1  Ware,  65. 

No  cause  for  such  discharge  is  alleged,  and 
it  was  therefore  unjustifiable,  and  bevond  the 
scope  of  the  master's  anthorily,  and  an  act 
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which  did  not  bind  the  owners.  And  the  dam- 
age to  the  owners  in  the  loss  of  the  mate  re- 
sulted directly  from  the  illegal  act  of  the  master, 
for  which  he  should  be  liable. 

Gardner.  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  presented  to 
us  is  wheuier  the  act  of  the  captain  in  break- 
ing his  contract  and  leaving  the  barque  at  St 
Helena  was  the  direct  and  consequential  cause 
of  the  mate's  procuring  his  discharge  and  leav- 
ing her  at  the  sttmc  place.  The  dereodant  con- 
tends that  the  amount  of  damages  sustained 
him  in  consequence  of  the  discharge  of  the  first 
mate  of  the  vessel  should  be  allowed  the  de- 
fendant, in  recoupment  against  the  plaintiff's 
claim,  on  acraunt  of  the  plaintiff's  breach  of 
his  contract. 

The  captain's  contract  with  the  owners  was 
distinct  and  separate  from  that  of  the  mate's 
with  the  owners.  They  were  not  connected, 
nor  were  they  dependent  upon  each  other.  The 
master  could  have  thrown  up  his  contract,  aod 
it  would  have  had  no  effect  upon  the  mate's 
contract.  The  fact  of  the  master's  leaving  the 
vessel  may  have  remotely  contributed  to  the 
mate's  leaving.  But  this  is  not  sufficient,  "b 
e:eneral  the  parties  are  deemed  lo  have  contem- 
plated only  the  damages  and  interest  which  tbe 
creditor  might  suffer  from  the  nonperformance 
of  the  obligation  in  respect  to  the  particular 
thing  which  is  the  object  of  it.  and  not  such  is 
may  have  been  incidentally  occasioned  tben- 
by.**'   Pothier,  Oblig.  pan  1,  chap.  3,  art.  8. 

The  discharge  of  the  mate  at  St.  Helena  was 
not  caused  by  the  captain's  leaving  the  barque 
in  any  such  sense  as  to  render  the  captain  liable 
therefor.  The  damages  lo  the  defendant  were 
not  consequent  upon  the  captain's  leaving,  and 
Were  too  rcmole  to  be  allowed  in  recoupment. 
The  captain's  breach  of  his  contract  was  not 
the  proximate  cause  of  the  mate  breaking  tiis 
contract,  or  of  his  obtaining  his  diacha^ 
Tutein  v.  Hurley,  08  Mass.  311;  Goddardy. 
Barnard,  16  Gray,  305;  Fox  T.  Bardii^.  7 
Cush.  016. 

Decree  ofSvperior  Court  affirmed. 


Isaac  KRULEVITZ 

V. 

EASTERN  R.  R  CO. 

1.  Where  a  ear  condnetor,  instead  of  ar- 
resting a  passenger  who  refuses  to  pay 
his  fare,  at  once,  and  taking  him  into  cus- 
tody in  his  capacity  as  a  railroad  police 
ofBcer,  causes  liiin  to  be  arrested  byoffl- 
cers  at  the  next  station,  the  arreat*  if 
unlawful,  was  an  asMolt  mnA  a  ftjM 
isBprlaonment  by  such  condnetor. 

3.  The  statute  does  not  aathorUe  an  ar- 
rest by  ofBcera  not  present  when  the 
offense  is  committed,  upon  complaint  bjr 
a  car  conductor,  and  such  an  arrest  u 
tiierefore  unlawful 

(Besex  Filed  January  5, 1887.) 

ON  defendant's  exceptions.  OrerrvUd. 
Action  oi  tort  in  two  counts.   The  fifrt 
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count  was  for  an  assault  and  false  imprisoQ- 
ment.  and  the  second  count  for  malicious  pro»- 
ecatfmi.  At  the  trial  in  the  Supraior  Court, 
before  AMrich,./.,  the  plaintiff  offered  evidence 
tending  to  prove  the  following  facts:  On  July 
7,  188i,  the  plaintiff  entered  the  defendant's 
train  at  Lawrence,  intending  to  go  to  Balem ;  he 
bad  previously  ridden  in  the  same  train,  with 
the  same  conductor,  a  Dumber  of  times  within 
a  year  or  two.  On  this  occasion,  when  the  con- 
ductor asked  him  for  his  ticket,  he  offered  a 
ticket  of  the  defendant  corporaUon  which  read 
"  Lawrence  to  Salem  and  return,"  on  which  he 
bad  already  ridden  from  Lawrence  to  Salem  on 
a  previous  day,  as  appeared  by  the  holes 
punched  in  the  ticket;  and  it  was  conceded  that 
this  ticket  did  not  entitle  him  to  be  carried  a 
second  time  from  Lawrence  to  Salem.  The  con- 
ductor refused  to  accept  the  ticket  and  de- 
manded of  the  plidntiff  payment  of  his  fare. 
The  plaintiff  replied  that  he  had  taken  no  money 
with  him  because  he  thought  the  ticket  was 
good,  and  asked  the  conductor  why  it  was  not 
good,  to  which  the  conductor  said  it  was  not 
good  for  a  passage  in  that  direction,  and  said 
I>laintift  must  pay  the  fare  or  get  off.  The  plain- 
tiff said  that  he  did  not  want  to  walk  either  to 
Lawrence  or  Salem,  and  that  he  would  pay  the 
fare  at  night,  to  which  the  conductor  retorted 
that  that  was  what  all  tramps  said.  The  plain- 
tiff then  offered  to  allow  the  conductor  to  keep 
the  ticket  as  security.  The  conductor  refused 
the  offer  itud  told  the  plaintiff  that  be  would 
fix  him  when  they  got  to  Salem.  It  was  denied 
br  the  conductw  that  be  s^d  anything  to  the 
plaintiff  about  tramps,  or  that  the  plaintiff 
offered  to  pay  bis  fare  at  night,  or  at  any  other 
time;  orthat  he  offered  the  conductor  any  ticket 
as  security,  or  that  he  told  him  that  he  had  no 
money;  but  he  said  that  the  plaintiff  absolutely 
refused  to  give  him  anything  except  the  ticket 
first  named,  saying:  "  That  is  all  you  will  get; 
take  that  or  nothing,"  and  also  refused  to  leave 
tbetrwn.  The  testimony  also  tended  to  prove  the 
following  facts:  The  conductor,  who  was  a  rail- 
road pobce  oflScer,  after  informing  the  plaintiff 
that  if  lie  did  not  pay  fare  be  should  arrest 
bim  or  have  him  arrested  on  arrival  at  Salem, 
allowed  the  plaintiff  to  retain  bis  position  in  the 
train  until  be  arrived  at  Salem.  On  the  arrival 
of  the  train  at  this  station  certain  of  the  local 
police,  who  were  in  readiness,  in  consequence 
of  a  previous  notice  from  the  conductor,  en- 
tered the  train,  and  the  conductor,  pointing  out 
the  plaintiff,  said  to  them,  "  That  is  the  man," 
and  told  them  to  take  him  to  the  lockup; 
whereupon,  in  consequence  of  this  direction 
and  in  the  presence  of  the  conductor,  said  offi- 
cera,  without  a  warrant,  took  the  plaintiff  in 
chsrge  before  be  left  or  attempted  to  leave  the 
car,  and  took  bim  to  the  police  station  in  said 
Salem,  where  be  remained  in  custody  until  re- 
leased upon  bail.  The  conductor  afterward 
made  a  complaint  against  the  plaintiff  for  evad- 
ing the  payment  of  fare  on  this  occasion,  in  the 
manner  stated  in  said  complaint,  by  leaving  the 
car  without  having  paid  his  fare.  On  this  com- 
plaint the  plaintiff  was  tried — the  conductor  be- 
inj[  a  witness— in  the  district  court,  and  ac- 
quitted. 

At  the  conclusion  of  the  testimony,  of  which 
the  above  is  in  8ul»tance  all  that  was  introduced 
at  the  trial  material  to  Uie  issues  presented,  the 


defendant  asked  the  court  to  instruct  the  jury 
that  the  action  could  not  be  maintained,  and 
further,  that  there  was  no  sufQcient  evidence  to 
warrant  the  ^ury  in  finding  that  said  complaint 
was  made  without  probable  cause  by  the  con- 
ductor; but  the  court  declined  so  to  rule.  The 
defendant  also  requested  the  court  to  rule: 

1 .  "  If  the  conductor  took  no  action  after  the 
plaintiff  had  refused  to  pay  his  fare,  or  had 
failed  to  pay  it  upon  demand,  until  the  arrival 
of  the  train  at  Salem,  except  to  inform  the 

Elaintiff  that  upon  arrival  at  Salem  he  would 
e  arrested,  and  if,  upon  arriving  at  Salem,  the 
conductor  pointed  out  the  defendant  to  one  or 
more  police  ofBcerswho  had,  at  the  conductor's 
request,  entered  the  car  for  the  purpose  of  ar- 
resting the  plaintiff,  and  in  consequence  of  such 
pointing  out,  and  in  the  presence  of  the  con- 
ductor, the  said  officers  arrested  the  plaintiff, 
such  bdng  the  result  the  conductor  intended  to 
effect  by  pointing  out  the  plaintiff  to  the  police- 
men, such  factswould,  as  a  matter  of  law,  con- 
stitute an  arrest  of  the  plaintiff  by  the  con- 
ductor." 

3,  ' '  Under  the  provisions  of  Pub.  Stat.  chap. 
112,  §  197,  and  chap.  103,  §  18,  the  conductor 
is  authorized,  in  the  cases  named  in  either  of 
said  sections,  either  to  aireat  the  offender  wtth- 
put  a  warrant  and  remove  him  to  a  baggage  or 
other  suitable  car  of  his  train,  and  confloe  him 
in  such  car  until  bis  arrival  at  a  station,  and 
then  place  him  in  charge  of  an  officer;  or  to  ar- 
rest him  without  removing  bim  to  or  confining 
him  in  such  car,  and  then,  upon  arrival  af  a  sta- 
tion, place  him  in  charge  of  an  officer;  or,  with- 
out arresting  him  or  removing  him,  to  place 
him  in  charge  of  an  officer  at  such  station  in  the 
flrst  instance." 

The  court  declined  to  give  said  instructions, 
but  instructed  the  jury  as  follows:  "Noofflcer 
in  Salem  could  arrest  tlie  plaintiff  without  a  wai- 
rant,  as  he  did  nothing  m  their  presence,  and 
the  police  officers  in  Salem,  without  a  warrant, 
had  no  right  to  arrest  bim  for  anything  which 
took  place  before  his  arrival  there.  The  con- 
ductor was  authorized  to  arrest  and  detain  the 
plaintiff.  The  question  is.  Did  be  do  It  and 
take  the  plaintiff  into  his  custody  as  a  railroad 
police  omcert  If  he  did  not  so  arrest  him  in 
Sttlem  at  the  end  of  his  journey,  the  aiTest  in 
Salem  was  unlawful.  If  the  conductor  did  not 
arrest  him  on  the  road,  the  officer  could  not  ar- 
rest him  without  a  warrant  after  his  arrival  at 
the  end  of  his  ioumcy." 

The  court  also  gave  full  instructions  as  to 
what  would  constitute  an  arrest,  to  which  no 
exception  wa.4  taken.  The  court  submitted  to 
the  jury  the  following  special  issue:  "  Did  Na- 
soD,  the  railroad  police  officer,  arrest  the  plain- 
tiff?" In  his  charge  the  court  instructed  tbe 
jury  that  if  they  found  tbe  special  issue  submit- 
ted to  them  in  the  negative,  they  would  be  au- 
thorized to  find  that  the  arrest  in  Salem  was 
unlawful,  and  the  plaintiff  would,  upon  such 
findings,  be  entitled  to  recover  upon  the  first 
count  of  his  declaration.  Tbe  Jury  found  the 
special  issue  in  the  negative,  rendered  a  general 
verdict  for  the  plaintiff,  and  the  defendant  al- 
leged exceptions. 
Mr.  F.  L.  Evans,  for  defendant: 
An  officer  can  make  an  arrest  by  others  act- 
ing in  his  presence  and  under  his'direction  as 
well  as  by  bis  own  personal  and  unaided  acts. 
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Blatcli  V.  Arelier,  Cowp.  68;  Commonwfolth 
V.  Field,  13  Mass.  83. 

The  statute  conferring  police  powers  upon 
railroad  police  ofHcers  should  be  construed  lib- 
erally io  favor  of  accused  persons.  The  essence 
of  the  authority  is  the  giving  into  custody,  the 
rest  is  merely  preliminaiy  and  incidental;  and, 
as  it  is  frequently  unnecessary  and  only  an  ad- 
ditional hardship  on  the  accused,  may  be  omit- 
ted without  impairing  tfae  authority  to  arrest. 
BcHidea,  in  some  cases,  as  when  tbe  offense  is 
committed  first  upon  arriving  at  a  station,  all 
except  the  giving  into  custody  might  be  absurd 
and  impracticable,  and  tbe  only  rational  con- 
Btniction  Is  that  it  to  not  a  necessary  part  of  tbe 
power  conferred. 

Pub.  Stat.  chap.  108,  §  18. 

Mettrg.  £.  J.  Sherman  and  Charles  U. 
Bell,  for  plaintiff: 

The  question  whether  the  action  could  be 
maintained  depended  on  the  correctness  of  the 
judge's  ruling  on  the  point  whether  there  waa 
anarre»t  on  the  train  or  not.  If  there  was  no  such 
arrest,  the  action  could  clearly  be  maintained 
on  the  first  count,  and  thedefendaut  was  not  en- 
titled to  the  ruling  asked.  That  this  evidence 
would  justify  tbe  juiy  in  finding  want  of  prob- 
able cause  has  already  been  decided  in  this  case. 

Krvlentz  v.  EcuUrn  R.  S.  Go.  140  Mass.573. 
8  New  Eng.  Bep.S7;  Bdl  v.  Lamprey,  58  N.  H. 
1S4. 

The  evidence  clearly  shows  that  tbe  offense 
of  fraudulently  evading  fare  "by  leaving  the 
train*  was  not  committed,  and  that  the  con- 
ductor never  had  any  ground  for  making  such 
a  complaint.  The  jury  might  properly  And,  on 
all  the  evidence,  that  the  conductor  never  had 
probable  cause  to  believe  that  the  crime  de- 
scribed by  the  statute  was  committed. 

Thetwosectionsof  Pub.  Stat.  chap.  112.^197, 
and  chap.  lOS,  ^17,  are  to  be  construed  together. 

In  this  case  there  was  evidence  from  which 
the  jury  could  find  that  tbe  conductor  bad  no 
reasonable  cause  to  believe  that  the  plaintiff 
had  any  dishonest  purpose  to  evade  his  fare. 

Holmes.  J.,  delivered  the  opinion  of  the 
court : 

1.  The  malicious  prosecution  alleged  in  the 
second  count  was  for  fraudulently  evading  the 
payment  of  fare  by  leaving  a  car  without  hav- 
ing paid  it.  The  evidence  in  the  case  at  bar 
was  that  the  plaintiff  was  arrested  before  he 
attempted  to  leave  tbe  car,  and  it  also  would 
have  warranted  a  finding  that  tbe  conductor 
who  made  tbe  complaint  believed  the  plaintiff's 
fltory  and  did  not  believe  that  tbe  plaintiff  was 
attempting  a  fraudulent  evasion  of  any  sort. 
There  was  evidence,  therefore,  that  the  com- 

Slaint  was   made  without  probable  cause. 
:rul€Titz  v.  Easta-n  B.  R.  Co.  140  Mass.  673,r3 
New  Eng.  Rm.  87. 

2.  The  conductor  did  not  arrest  the  plaintiff 
at  once,  nor  did  be  arrest  him  at  all  in  person, 
but  when  the  train  reached  Salem  pointed  him 
out  to  other  officers,  who  made  the  arrest  at  the 
conductor's  request.  This  was  not  necessarily, 
and  as  matter  of  law,  an  arrest  b^  the  con- 
ductor in  his  capacity  of  railroad  police  officer. 
The  jury  were  given  to  understand  Uiat  they 
might  take  this  view  of  the  facts,  which  would 
re^ird  the  conductor's  request  as  made  in  his 
capacity  as  ofi^cer,  and  tfae  other  officers  as  bla  1 
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servants.  But  it  was  also  possible  to  find  that 
the  request  to  the  officers  was  made  by  Uie  con- 
ductor onlv  in  tbe  capacity  of  conductor  ;  in 
other  words,  that  he  simply  made  a  complaint 
to  them  just,  as  he  mi^bt  nave  done  if  he  had 
not  been  an  officer  himself;  in  which  case  tbe 
arrest  was  not  made  by  him  as  railroad  police 
officer.  This  was  the  view  taken  by  tbe  jury, 
and  it  follows  that  the  arrest  was  not  justified 
by  tbe  statute.  The  statute  does  not  authorize 
an  arrest  by  officers  not  present  when  the  offense 
is  committed,  upon  complaint  by  a  condui^r. 
Pub.  8tat.  chap.  108,  §  18. 

It  was  not  denied  that  the  conductor  caused 
the  arrest  to  be  made,  or  that  he  was  acting 
within  tbe  scope  of  bis  emplo>-ment  so  far  as  to 
make  the  defendant  liable  for  his  tort.  The 
only  question  visis  in  what  capacity  he  acted. 
If  the  arrest  was  unlawful,  it  was  an  assault 
and  a  false  imprisonment  by  the  defendant. 
Cody  V.  Adama,  7  Gray,  59;  8tnitli  v.  Boudder. 
2  Strange,  998. 

Mreeptiont  oterruled. 


George  H.  WESTON 

V. 

Roselhi  H.  WESTON. 

The  prohibition  a^rainst  granting  a  di- 
vorce if  the  parties  have  never  lived 
together  as  huaband  and  wife  in  this 
Commonwealth  is  not  avoided  by  a 
trani^tory  cohabitation  here,  but  re- 
quires a  dtomieil  in  the  State. 

fEssex  Filed  January  6, 1887.) 

ON  report.    Libel  ditmis»ed. 
Libel  for  divorce.   The  case  was  heard  by 
C.  Allen,  J. ,  who  found  the  following  facts: 

"Both  parties  lived  in  Massachusetts  before 
their  marriage  to  each  other.  They  went  to 
Portsmouth,  New  Hampshire,  to  be  married, 
and  were  married  there  in  May,  1834,  he  being 
twenty-one  and  she  seventeen  years  old.  He 
obtained  employment  Uiere  immediately  tdter- 
wards,  and  tbey  remained  there,  and  he 'intend- 
cd  to  live  thei'e  and  to  stay  there,  and  tbey  lived 
together  there  for  about  five  and  one  half 
months,  when  she  left  him  and  returned  to 
Massachusetts,  and  he  also  returned  to  Massa- 
chusetts a  few  days  later;  but  after  tbe  mar- 
riage tbey  never  had  anything  to  do  with 
each  other,  and  had  no  communication  what- 
ever witb  each  other  in  Massachusetts,  but 
lived  apart.  She  afterwards  took  up  her  resi- 
dence in  Lynn,  and  in  tbe  summer  of  1885  com- 
mitted adultery  there.  If  upon  these  facts  the 
court  has  jurisdiction,  a  divorce  is  to  be  granted 
for  the  cause  of  adultery;  otherwise  the  libel  is 
to  be  dismissed;  and  I  report  tbe  case  for  the 
determination  of  the  full  court." 
Memv.  Nlles  ft  Carr.  for  libelant: 
The  question  of  Jurisdic^on  in  this  case  arises 
under  the  provision  of  Pub.  Stat.  chap.  146, 
S§  4.  6. 

The  case  at  bar  is  like  Eaton  v.  Eaton,  132 
Mass.  27fi,  except  that  in  Eaton  v.  Eaton  the 
marriage  was  solemnized  in  this  Commonwealth 
while  the  parties  resided  bore.  In  that  case,  as 
in  tbU,  the  libelee,  when  married,  was  a  minor, 
and  the  marriage  was  without  tbe  consent  of 
the  libelee's  imrents. 
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la  the  case  at  bar  the  parties  vent  to  New 
Hampshire  and  remained  there  about  five  and 
a  half  months,  when  they  both  returned  to 
Massachusetts,  where  they  had  always  before 
and  have  ever  since  resided. 

At  the  time  the  adultery  was  committed,  the 
only  domicil  of  the  parties  was  in  Massachu- 
setts, and  the  cause  of  action  accrued  here. 
Should  the  libelant  go  to  New  Hamushire  to 
procure  a  divorce,  such  divorce  would  be  in- 
valid here,  under  Pub.  8tat.  chap.  146,  ^  41 ; 
therefore  it  may  be  said  in  this  case,  as  in 
Eaton  V.  EaUm,  that  to  refuse  the  libelant  a 
divorce  would  leave  him  without  remedy  any- 
where, for  if  this  court  has  no  jurisdiction  to 
dissolve  that  marriage,  certainly  the  courts  of 
all  other  States  are  closed  asainst  him. 

Should  the  court  be  of  opinion  that  Eaton  v. 
Eaton lAocfi  not  overrule  Sehrow  v.  Sehrow,  103 
Mass.  S 74,  and  that  the  latter  case  is  more  anal- 
ogous to  the  case  at  bar  than  EaUm  v.  Eaton, 
then  we  refer  to  Bote  v.  Bost,  103  Mass.  575,  in 
which  case  it  was  held  that  the  libelant  did  not 
acquire  a  domicil  in  this  State,  though  the 
libelant  came  to  Massachusetts  with  the  desire 
to  remain  here,  and  would  have  remained  had 
he  been  able  to  find  emplovment. 

The  intention  of  the  fifth  section  of  chap. 
146  of  the  Public  Statutes  must  have  been  to 
prevent  persona  residing  in  other  States  from 
coming  into  this  State  to  gain  some  advantage 
under  its  laws,  and  in  spint  at  least  has  no  ap- 
plication to  this  case. 

No  brief  for  libelee. 

Holmes*  J.,  delivered  the  opinion  of  the 
eouTt: 

It  was  decided  in  Ross  v.  Bosk,  108  Mass.  575, 
that  the  prohibition  in  Qen.  Stat.  chap.  107,  ^  12 
(Pub.  Stat  chap.  146,  ^  4),  against  granting  a 
divorce  if  the  parties  have  never  lived  togeiher 
as  husband  and  wife  in  the  Commonwealth,  is 
not  avoided  by  a  transitory  cohabitation  here, 
but  requires  a  domicil  in  the  State.  In  Eaton 
V.  Eaton,  122  Mass.  276,  which  perhaps  can  be 
upheld  on  its  special  facts,  domicil  without  co- 
habitation was  thought  tosatisfy  the  condition, 
and  a  divorce  was  granted.  But  in  Eaton  v. 
Baton  the  court  appears  to  have  overruled  the 
earlier  decision  of  Sehrow  v.  Sehrow,  Mass. 
574,  where  the  parties  seem  to  have  been  domi- 
ciied  in  Massachusetts;  but  it  was  held  that 
their  having  lived  in  the  State  separately  was 
not  enough.  We  cannot  escape  from  the 
literal  meaning  of  the  statute  which  is  not  satis- 
fied with  residence  merely,  but  requires  the 
parties  to  have  "lived  together  as  husband  and 
wife."  If  the  result  isan  unintended  anomaly, 
the  remedy  is  in  the  Legislature.  After  a  resi- 
dence here  for  the  statutory  time,  the  libelant 
may  be  entitled  to  his  divorce  under  the  law  as 
it  stands. 

£4ltel  ditmused. 


Geoige  J.  RAYMOND 
r. 

Edward  RUSSELL  et  al. 

A  bill  Id  equity  will  not  Ue  to  restrain 
by  injunction  representations  as  to 
the  ctutracter  and  standine  of  plaintiff, 
or  a«  to  bifl  property,  although  snoh 
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representations  may  be  false,  if  there  Is 
no  IwwMdk  of  troBt  or  of  contract  in- 
volTOd. 

(Suffolk  Filed  January  T,  1887.) 

EESERVED  for  the  fall  court.   BiU  dir 
missed. 

Bill  in  equity  brought  a^nst  Edward  Rus- 
sell, George  A.  Priest,  and  Edward  B.  Russell, 
doing  business  under  the  several  names  and 
styles  of  Edward  Russell  &  Co.,  Dunn,  Winan 
&  Co.,  and  R.  G.  Dunn  &  Co.,  to  re.strain  the 
publication  of  complainant's  name  in  their  mer- 
cantile directory  or  in  an^  paper  or  circular  to 
be  issued  by  them.  The  bill  allied  that  George 
J.  Raymond  was  a  merchant  doing  business  in 
Boston  under  the  name  of  Geo.  J.  Raymond  & 
Co. ;  that  defendants  were  doing  business  in  the 
cities  of  Boston  and  New  York  and  in  other 
places  in  the  United  States  and  the  Dominion 
of  Canada  as  mercantile  detectives  and  inform- 
ers in  respect  to  the  business  standing  of  mer- 
chants and  others  for  their  own  gain,  profit, 
and  livelihood ;  that  in  the  carrying  on  and  man- 
agement of  their  said  buuness  as  mercantile 
detectives  and  informers,  defendants  prepared, 
published,  and  distributed  books,  reports,  and 
statements  of  and  concerning  such  merchants 
or  business  men  and  others  as  they  chose,  and 
of  and  concerning  their  business  and  occupa- 
tion; that  in  the  books  so  prepared  the  names 
of  such  merchants  or  business  men  were  printed 
with  letters,  figures,  or  other  marks  against  the 
name  of  each  to  represent  or  indicate  the  credit 
of  such  person;  and  that  there  was  also  printed 
with  the  books  an  explanation  of  such  letters, 
etc.;  that  these  books  were  furnished  by  the 
defendants  to  their  subscribers  or  patrons  and 
to  others;  that  among  the  names  pnnted  therein 
was  printed  the  name  of  the  complainant,  the 
description  of  his  bu^ness  and  place  of  busi- 
ness; that  in  the  preparation  of  such  book  de- 
fendants have  to  rely  upon  the  representations 
of  others  as  to  the  standing  and  credit  of  mer- 
chants and  business  men,  and  are  liable  to  make 
and  ofttimes  do  make  false  and  unjust  repre- 
sentations of  their  business  standing  and  credit, 
to  the  great  damage  of  such  merchants  and 
business  men  ;  that  complainant  has  ofttimes 
been  hurt  and  damaged  thereby  without  any 
justifiable  cause  or  reason,  and  is  in  great  danger 
of  further  harm  therefrom;  that  be  has  often 
requested  defendants  to  omit  bis  name  from 
their  book  aud  has  forbidden  them  to  print  any- 
thing therein  concerning  him  and  his  business, 
but  defendants  have  refused  to  comply  with  his 
request  and  have  continued  to  publish  the  same, 
claiming  a  right  so  to  do. 

Defendants  demurred  to  the  bill  on  the  ground 
that  the  plaintiff  had  not  stated  such  a  case  as 
entitled  him  to  relief  in  equity.  The  case  was 
heard  in  the  court  below  before  W.  Allen,  J., 
on  bill  and  demurrer,  and  the  demurrer  was 
sustained  and  the  court  reserved  the  case  for 
the  full  court. 

Mr.  W.  C.  Cogswell,  for  plaintiff: 

1.  Every  one  has  a  right  of  property  in  his 
name  and  business  reputation. 

2.  No  one  can  make  the  name  and  business 
reputation  of  another  the  subject-matter  of  bis 
business  for  his  personal  profit,  against  that 
other's  will. 
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8.  In  a  case  of  infringement  upon  one's  rights 
within  the  terms  of  the  first  and  second  prop- 
oisitions,  equity  has  jurisdiction  to  afford  relief. 

That  the  right  of  reputation  is  a  civil  right, 
and,  as  such,  property  to  be  respected  and  pro- 
tected, is  universally  coDcedcd. 

Austin,  Jur.  ed.  1869,  p.  WS. 

It  is  a  ri^bt  to  forbearance — that  others  shall 
forhear  to  lojure  it. 

Id.  p.  400. 

The  teat  of  a  riitht  is  that  the  acts  or  forbear- 
ances enjjotned  are  not  incapable  of  being  en- 
forced civilly  or  in  the  way  of  civil  action. 

Id.  p.  409. 

In  Mulford's  Nation,  p.  80,  it  is  said  the  right 
of  reputation  "consists  in  the  defense  and  main- 
tenance in  the  external  sphere  of  the  integrity 
of  the  individual." 

"Natural  rights  are  the  rights  of  human  na- 
ture, and  their  derivation  is  siguified  in  the  im- 
age in  which  that.nature  is  made.  Thev  have 
not  their  ori^n  in  human,  enactments,  but  de- 
termine the  just  coutent  of  those  enactments." 

Mulford's  Nation,  p.  77. 

The  right  to  the  recognitkm  of  civil  rights, 
and  to  their  maintenance  in  the  Civil  order,  is 
the  primary  civil  right. 

Id.  p.  88. 

The  right  is  one  capable  of  being  enforced  by 
civil  action,  but  an  action  at  law  would  not 
afford  adequate  relief.  The  injury  affects  prop- 
erty rights  of  plaintiff,  and  in  such  case  equity 
will  grant  relief.  The  only  adequate  remedy 
is  injunction. 

In  Soutkey  v.  Sfierioood,  2  Mcriv.  438,  Eldon, 
Chancellor,  said:  "It  is  to  prevent  the  use  of 
tliat  which  is  the  exclusive  property  of  another, 
that  on  injunction  is  granted.  *  *  *  Sitting  as 
a  judge  npon  the  mere  question  of  property,  I 
have  nothing  to  do  with  the  nature  of  the 
property." 

In  Gee  v.  Fritchard,  2  Swanst.  402,  defendant 
was  enjoined  from  publishing  letters  written  by 
the  plaintiff  to  defendant,  on  the  sole  ground 
of  property  in  the  letters  being  in  plaintiff. 

In  btxoa  T.  HoUkn,  L.  R.  7  £q.  492,  the 
principles  herein  asserted  were  declajed.  Prop- 
erty in  reputation  and  business  was  recognized 
and  made  the  basis  of  relief.  And  relying  up- 
on principle  and  authority,  the  rice-chau^lor 
enjoined  a  proposed  publication  concerning  the 
plaintiff. 

Mmra.  HnteUui  ft  Wheeler,  for  defend- 
ants: 

The  bill  does  not  allege  that  the  defendants 
have  been  guilty  of  any  act  which  would  give 
the  plaintiff  a  cause  of  action  at  law.  A  libel, 
in  order  to  he  actionable,  must  be  either  false 
or  published  with  malicious  intent.  Truth  is 
always  a  defense  unless  a  malicious  intention  is 
proved. 

Perry  v.  Porter,  134  Mass.  338. 

It  was  decided  in  the  case  of  Botton  Diatite 
Co.  V.  Florence  Mfg.  Cv.  114  Mass.  69,  that  the 
jurisdiction  of  a  court  of  chancery  does  not  ex- 
tend to  cases  of  libel  and  slander,  and  this  de- 
cision was  followed  in  the  case  of  Whitehead 
v.  Kitton,  119  Mass.  484.  These  decisions  fol- 
lowed the  rule  laid  down  by  the  English  court 
of  chancery  in  I'rudential  Assurance  Co,  v. 
Knott,  L.  R.  lOCh.  App.  142.  "The  comments 
and  expressions  in  this  pamphlet  either  do 
amount  to  a  libel  upon  the  company  or  do  not. 
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If  they  do  not  amount  to  a  libel,  and  are  thoe- 
fore  innocuous  and  justifiable  in  the  eye  of  & 
court  of  common  law,  I  am  at  a  loss  to  under- 
stand upon  what  principle  the  court  of  cbss- 
cery  could  possibly  interfere  as  a  eenaor  montm 
or  critic  to  restrain  the  publication  of  ^atemaiu 
or  expressions  which  would  be  held  JustiflaUe 
in  a  court  of  common  law.  If,  on  the  other 
hand,  these  comments  do  amount  to  a  hliel, 
then,  as  I  have  always  understood,  it  is  clearl; 
settled  that  the  court  of  chancery  has  no  juris- 
diction to  restrain  the  publication  merely  be- 
cause it  is  a  libel.  *  ^  *  Not  merely  is  there  no 
authority,  but  Uie  hooks  afford  repeated  instan- 
ces of  thear  refusal  to  exercise  jurisdfctiOD." 

This  case  was  decided  before  the  passage 
the  Judicature  Act  of  1873;  since  the  passage 
of  that  Act  it  has  been  decided  that  the  Eng- 
lish courts  of  chancery  have  jurisdiction  toen- 

{'oin  the  publication  of  a  libel  in  certain  cases, 
lut  these  decisions  are  based  upon  the  prori- 
sions  of  that  statute  as  enlarging  the  powen  of 
the  court  of  chancery  in  issuing  injuncticms, 

TAorlcg't  Cattle  Food  Co.  v.  Mauam,  L.  R  < 
Ch.  Div.  582;  Qmrtt  UiU  Com.  G.  M.  Co.  v. 
Beail.  L.  aaOCh.  Div.  501. 

Mortimt  0!&.</'.,deliTarcd  the  opinion  (Mttbe 

court: 

It  is  not  wiUiin  the  jurisdiction  of  a  court  of 
equity  to  restrain  by  injunction  representaticHis 
as  to  the  character  and  standing  of  thepl^tiff 
or  as  to  his  property,  although  such  representa- 
tions may  be  false,  if  there  is  no  breach  of  tnist 
or  of  contract  involved.  Botton  Diatite  Co.  v. 
Florence  Mfg.  Co.  114  Mass.  69.  and  casescited; 
Whitehead  v.  Kitson,  119  Mass.  484;  Pnide»- 
tial  Amir.  Co.  v.  Knott,  L.  R.  10  Cb.  App.  142. 

The  bill  before  us  alleges  that  the  defaidantt 
have  published,  and  intend  to  publish  in  the 
future,  the  name  and  bu»ness  standing  of  the 
I>laintiiBF  in  tbe  records  and  books  of  a  mercui- 
tile  agency.  It  does  not  even  allege  that  tbe 
representations  are  false  or  malicious.  If  be 
has  any  remedy,  which  we  do  not  mean  tc  inti- 
mate, It  is  by  an  action  at  law.  The  bill  does 
not  state  a  case  within  the  equiQr  juriadictirai 
of  the  court. 

Bill  OtamiMed. 


NEW  BEDFORD  &  FAIRHAVEN 
STREET  R.  CO. 

V. 

ACUSHNET  STREET  R  CO. 

t.  In  a  le^slative  grant  to  a  town,  au- 
thority to  contract  concemin|r  the 
operation  of  a  railroad,  which  may 
be  operated  none  the  less  that  its  tracM 
are  used  by  another  company,  did  not 
extend  to  a  contract  exclndinK  use  by 
another  company  previously  or  subse 
quently  authorized  by  the  Legislature. 

2.  Tbe  -words,  **  eabjeet  to  all  tbe  duties, 
restrictions,  and  liabilities  set  forth  in  all 

general  lawa  which  now  are,  or  may 
ereafter  be,  in  force,  applicable  to 
street  railway  corporations.^'  predudee 
the  construction  that  any  general  lavs 
to  which  the  oompany  haid  alreadr  hem 
declared  sabjeot  may  be  overridden  by 
the  contract. 
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3.  Where  defendant  street  railway  eom- 
pai^JtutUtes  under  a  Ueense  trom 
the  town  in  which  alone  It  operates, 
the  fact  that  it  has  not  made  applica- 
tion for  a  license  from  another  town 
into  which  plaintiflTs  track  extends  does 
not  avoid  tne  license,  and  the  justifica- 
tion is  aofficient.  So  far  as  defendant 
company  is  concerned,  the  track  sought 
to  be  used  must  be  what  is  meant  by 
the  word  "track." 

(Brletol  Filed  January  S,  1887.> 

ON  bill,  answer,  aod  agreetl  facts.   Bill  dit- 
mUsed. 

Bill  in  equity  for  an  injuoctioo  to  restrain  de- 
tendant,  its  officers,  agents,  and  employees,  from 
entering  upon  and  using  certain  tracks  of  the 
plaintiff  in  the  city  of  New  Bedford.  Hear- 
UDginthe  supreme  court  before  Beveas,  J., 
who  reserved  the  case  for  the  consideration  of 
tbe  full  court. 

The  facts  are  stated  in  the  opinion. 

Me$*rt.  Charles  W.  Clifford  and  Henry 
H.  Cra.po,  for  plaintifl: 

The  authority  to  make  the  contract  was 
granted  by  an  Act  of  the  Legislature. 

Acts  1873,  chap.  3,  g  1. 

It  is  an  enabling  Act  which  the  Legislature 
bad  a  right  to  pass. 

Cooley.  Const.  Lira.  5th  ed.  *184. 

Tbe  contract  grants  the  exclusive  use  of  the 
tracks. 

The  grant  of  a  right  to  lay  a  track  gives  the 
right  to  use  it  for  the  purposes  named,  and  tbe 
right  to  use  it  is  exclusive  of  the  right  of  an- 
ouier  to  use  it  for  the  same  purposes.  By  tbe 
decisions  of  this  court  this  construction  would 
be  sustained  if  the  right  were  secured  by  a 
simple  grant.  A  fortiori  no  other  construction 
is  possible  under  these  decisions  in  a  case  where 
the  right  is  secured  by  a  contract  which  gives 
to  eacn  party  valuable  rights. 

Commonwealth  v.  Temple,  140ray,  69;  Metro- 
politan R.  B.  Co.  V.  Quincy  R.  R.  Co.  12  Allen, 
262;  Metropolitan  R.  R.  Co.  v.  Highland  81.  R. 
Co.  118  Mass.  290. 

The  Legislature  has  no  power,  under  its 
right  to  alter  and  amend  charters,  to  aSect 
rights  vested  under  a  contract  which  it  has  au- 
thorized. The  distinction  in  ttiis  respect  be- 
tween a  contract  and  a  license  is  well  settled. 

Calder  v.  Kurhy,  5  Gray,  597;  Bo^n  eft  L.  R. 
R.  Co.  V.  Salem  A  L.  R.  R.  Co.  2  Gray,  27,  28. 
83,  34;  Wale«  v.  Stetson,  2  Mass.  148;  Common- 
tcrnltk  V.  Eisex  Co.  13  Gray,  239,  258;  Inland 
FitJieriet  v.  IMyoke  Water  I'otcer  Co.  104  Mass. 
446;  Central  Bridge  Co.  v.  Loieell,  IS  Gray,  106, 
117. 

Where  it  is  provided  by  tbe  Constitution  of 
a  State,  as  it  is  in  the  Constitution  of  this  Com- 
monwealth, "  that  in  all  controversies  concern- 
ing property  *  *  *  the  jmrtics  have  a  right  to 
a  trial  by  jury,  *  *  •  and  ibis  melhod  of  pro- 
cedure shall  be  held  sacred,"  it  is  universally 
held  that  the  "  reasonable  compensation"  for 
property  taken  by  the  right  of  eminent  domain 
must  be  fixed  by  a  ju^.  This  is  an  essential 
part  of  the  exercise  of  that  right. 

Hotoe  V.  Cambridge,  114  Mass.  888;  Haverhill 
Bridge  v.  Gmnty  Comr*.  108  Mass.  120.  124; 
Saiem  Turnpike  v.  Bmx  Count]/,  100  Mass. 
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282,  286;  Jonet  v.  Aldermen  of  Boeton,  104 
Mass.  461,  470. 
Meaim.  R.  M.Knowlton,  G.F.Tneker, 

and  Arthur  E.  Perry,  for  defendant: 

1.  As  to  street  railway  franchises  in  general, 
the  fnincbises  and  rights  of  street  railways  are 
of  the  moat  limited  nature. 

Attii-Oen.  V.  Metropolitan  R.  R.  Co.  125  Mass. 
615,  517. 

The  control  of  the  highways  remains  in  tbe 
municipal  authorities. 

Middlesex  R.  B.  Co.  v.  Wak^Md,  108  Mass. 
261.  m 

Compensation. 

See  Metropolitan  B.  R.  Co.  v.  Highland  St.  R. 
Co.  118  Mass.  290,  293. 

The  legislative  grant  is  not  exclusive  unless 
so  declared  in  terms. 

Dill.  Mud.  Corp.  8d  ed.  g  727;  Brooklyn,  ett. 
B.  R.Co.  V.  Coney Itlantl,  etc.  R.  R.  Co.  36  Barb. 
364,871,372;  TwA  &H.  R.  R.  R.  Co.  v. 
Forty-Second  Strmt.  etc.  R.  R.  Co.  50  Barb.  385; 
Sixth  Ate.  B.  B.  Co.  v.  Kerr,  45  Barb.  138. 

2.  Charter.  The  extent  and  limitation  of 
such  franchise  as  tbe  plaintiff  acquires  under 
its  charter  have  been  frequently  passed  upon 
by  the  "construction,  maintenance,  and  opera- 
tion" of  its  railway.  This  has  nothing  to  do 
with  tbe  extent  and  scope  of  its  franchise  or  its 
exclusiveness. 

•leraey  CUy  &  Bergen  B.  Co.  v.  Jeraeii  City  db 
Hoboken  H.  R.  Co.  20  N.  J.  Eq.  61;  1  Redf.  B. 
R.cbap.  1.!,  ^76.  note. 

8.  The  contract.  If  there  was  no  author!^ 
given  to  tbe  city  to  bind  tbe  State  by  its  con- 
tract, the  plaintiff's  case  of  course  fails.  But 
even  the  contract  itself  makes  no  pretensions  to 
give  the  plaintiff  an  exclusive  title  to  tbe  use  of 
us  tracks.  A  street  railway  f  ranclfise  is  not  ac- 
quired by  purchase  or  by  deed. 

Cotingtonv.  Covington,  9  Bush  (Ky.),  127. 

The  contract  cannot  act  by  way  of  estoppel, 
for  our  rights  come  not  from  the  city,  but  from 
tbe  board  of  aldermen,  who  in  their  action  are 
independent  of  the  city,  do  not  represent  or 
bind  it,  and  are  only  trustees  for  the  public  and 
tbe  State. 

People  V.  Kerr,  37  N.  Y.  188. 

It  is  a  grant,  not  for  tbe  profit  of  tbe  corpora- 
tion,  but  for  tbe  convenience  of  the  public  It 
entitles  the  plaintiff  to  the  use  of  its  tracks  for 
the  public  convenience.  It  is  not  an  exclusive 
use,  excepting,  perhaps.  In  the  absence  of  any 
legislative  interference. 

Metropolitan  B.  R.  Co.  v.  Quincy  R.  R.  Co. 
13  Allen,  362;  Metropolitan  B.  B.  Co.  v.  High- 
land St.  B.  B.  Oo.  118  Mass.  290;  Gen.  Stat, 
chap.  68,  ^  41. 

The  State  can  at  any  time  repeal  tbe  plun- 
tiff's  charter.  It  has  not  done  so,  but  has 
In  effect  repealed  so  much  of  it  as  gives,  by 
implication,  an  exclusive  right  to  the  \ise  of 
its  tracks.  This  is  the  effect  of  Pub.  Stat.  chap. 
113,  si  48, — a  provision  which  opens  the  tracks 
to  all  comers,  subject  only  to  tbe  decisiODS  of  a 
designated  tribunal  tliatsucb  use  is  required  by 
public  necessity  and  convenience. 

The  language  by  which  the  charter  gives  au- 
thority to  tbe  city  to  contract  is  an  authority 
to  contract  with  reference  to  the  right  to  allow 
steam  power  to  be  used  on  tbe  tracks,  and  can 
not  operate  by  impIicaUoo  as  an  exclusive  ri^t 
The  burden  is  on  the  plaintiff.  The  rate  tiiat 
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a  deed  poll  may,  in  case  of  doubt,  be  taken  most 
favorably  for  the  grantee,  does  not  apply  to  Id- 
dentures. 

2  Ptirs.  Cont.  7th  ed.  689. 

A  reservation  is  merely  of  a  thing  not  in  etK. 

D<mglaa  v.  Lock,  2  Ad.  &  El.  705,  744. 

The  reservation  in  art.  1  of  the  conuract  was 
unauthorized  and  is  therefore  void. 

Springfieldv.Conn.  River  It.  R.  Co.  4  Cmh.  68, 
71;  Stanley  v.  Datenport,  54  Iowa,  468; 
M.  R.  R.  V.  Lowell  &  Latcrence  R.  R.  Co.  124 
Mass.  868,  371 ;  Pub.  Sta'.  chap.  113,  Si  42,  origi- 
nated in  Stat.  1878.  chap.  121,  ^  8.  See  also 
Stat.  1874.  chap.  ZTi,  ^  27. 

Hence,  vben  the  contract  in  dispute  was 
made  In  1873,  there  was  no  law,  either  special 
or  general,  autbcnizing  the  above  reservation. 

Holmoit/.,  delivered  the  opinion  of  the 

court: 

1.  The  first  question  in  this  case  is,  whether  a 
contract  of  the  city  of  New  Bedford,  (flving  the 
plaintiff  the  exclusive  right  to  the  use  of  lis 
tracks  for  a  term  of  years,  would  override  the 
Bubsequeot  general  law  of  1874,  embodied  in 
Pub.  Btfit.  chap.  118, 48,  under  which  the  de- 
fendant justifies.  If  such  a  contract  would  not 
have  that  effect,  we  need  not  consider  whether 
the  contract  actually  made  purports  to  grant 
such  an  exclusive  right.  The  plaintiff  con- 
tends that  the  proviso  in  its  charter  authorizes 
such  a  contract,  and  makes  it  paramount  to  all 
general  laws.  The  proviso  ia  as  follows:  "That 
said  city  (of  New  Bedford)  or  town  (of  Fair- 
haven)  is  hereby  authorized  and  empowered  to 
contract  with  said  railway  corporation,  con- 
cerning the  construction,  maintenance,  and 
operation  of  said  railway,  upon  such  terms  as 
it  may  agree  with  said  r^tway  corporation,  anv 
laws  now  existing  to  the  contrary  jiotwithstand- 
ing."   Stat.  1872,  chap.  11,  S  1. 

Taking  this  language  apart  from  the  restric- 
tions in  the  some  section,  to  which  we  shall  refer 
in  a  moment,  we  should  have  great  difticulty  in 
saying  that  it  authorized  the  contract  supposed. 
The  word  which  must  be  relied  on  is  "  oper- 
ation," as  "constniction"  and  "maintenance," 
clearly  do  notgo  far  enoiigb.  See  Jti-»ey  City 
dk  Bergen  R.  Co.  v.  Jeney  (S'te  <fe  Heboken  H.  R. 
Co.  20  N.  J.  E<i.  61.  77. 

But  in  a  legislative  grant  of  this  nature  we 
sboald  be  disposed  to  think  that  authority  to 
contract  concerning  the  operation  of  a  road 
which  may  be  operated  none  the  less  that  its 
tracks  are  used  by  another  company  did  not  ex- 
tend to  a  contract  excluding  use  by  another 
road,  previously  or  subsequently  authorized  by 
the  Lejipislature. 

Agam,  when  we  take  into  account  the  words 
just  preceding  the  proviso,  viz. :  "Subject  to 
all  Uie  duties,  restrictions,  and  liabilities  set 
forth  in  all  general  laws,  which  now  are  or 
may  hereafter  be  in  force,  applirable  to  street 
railway  corporations,"  we  are  inclined  to  atssent 
to  the  defendant's  argument  that  the  lost  words 
of  the  proviso,  "any  laws  now  existing  to  the 
contrary  notwithstanding,"  are  to  be  read  aa 
ruferrinc  simply  to  laws  limiting  the  authority 
of  the  city,  ana  certainly  are  not  to  be  con- 
strued to  mean  that  any  general  laws  to  which 
the  company  has  Just  been  declared  subject 
may  be  overridden  by  contract. 

But  in  any  possilue  view,  the  dispensation 
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only  extends  to  "laws  now  existing," and  ttie 
subjection  of  the  company  to  future  general 
laws  remains  untouched.  For  the  words  "  anv 
laws  now  existing  to  the  contrary  notwithstand- 
ing" cannot  be  taken  to  include  the  charter  it- 
self and  to  mean  "notwithstanding  the  pro- 
vision in  this  charter  that  the  corporation  ^lall 
be  subject  to  all  the  duties  and  liabilities  set 
forth  in  all  general  laws  hereafter  to  be  passed." 
If  this  ia  not  their  meaning,  then,  whether  the 
contract  was  valid  or  not  when  made,  and 
whatever  its  scope,  the  corporation,  by  making 
it,  could  not  exempt  itself  from  the  operation  of 

general  laws  passed  subsequently,  and  Pub. 
tat.  chap.  113,  ^  48,  gave  tJie  power  to  tiw 
board  of  aldermen  of  New  Bedford  to  author- 
ize the  defendant  to  use  the  plaintiff  corpora- 
tion's tracks. 

2.  The  defendant  justifies  under  a  licai«e 
from  the  mayor  and  aldermen  of  New  Bedford 
alone,  and  the  portion  of  the  plaintiff's  tracks 
which  the  defendant  is  authorized  to  ent^  up- 
on and  use  lies  wholly  in  New  Bedford.  An- 
other portion  of  its  track,  however,  extends 
intoFairbaven,  and  the  plaintiff  suggests  that 
the  license  is  void  because  there  has  been  no 
application  to  or  action  by  the  selectmen  of 
Fairhaven.  The  point  is  not  much  pressed. 
We  are  of  opinion  that  Pub.  Stat.  cbap.  113, 
%  49,  making  provision  for  a  dissgreement  be- 
tween two  ciiies  or  towns,  "if  the  track  of 
either  company  is  in  two  or  more  cities  or 
towns,"  does  not  require  concurreat  action 
when  all  the  track  of  the  petitioning  company 
and  all  the  track  of  the  other  company  sought 
to  be  used,  are  in  the  same  city.  So  far  as  the 
latter  company  is  concerned,  the  track  sought 
to  be  used  must  be  what  is  meant  by  the  word 
"track." 
BOltHmiiaed. 


Edmund  F.  WHEELER 
t. 

Oilman  P.  YOUNG. 

1.  Wheo  one  pa.ys  money  under  a  legal 
obligation  assumed  by  nim  at  the  re> 
aiieat  of  another  and  for  his  ben^t, 
tfie  law  implies  a  promise  to  repay 

on  the  part  of  the  person  at  whose  re- 
q^uest  and  for  whose  benefit  the  obliga- 
tion is  assumed. 

2.  It  is  not  until  plaintiff  has  paid  the  note 
which  he  signed  that  a  cause  of  action 
would  arise,  and  the  Statute  of  Limi- 
tatioDB  wotild  not  begin  to  run  until  he 
had  been  compelled  to  pay  his  assumed 
obligation. 

(Worcester  Filed  January  5, 186T.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  for  money  laid  out  and 
expended  by  the  plaintiff  for  the  use  of  the 
;  defendant.  Plaintiff,  in  bis  declaration,  claimed 
the  sum  of  |282.83.  Defendant  pleaded  a  gen- 
eral denial,  the  Statute  of  Limitations,  and  a 
bankrupt's  discharge  obtained  August  23. 1878. 
At  the  trial  in  the  superior  court  before  Aldricb, 
./. ,  it  appeared  that  suit  was  seasonably  brou^t 
against  plaintiff  on  a  note  made  in  Murch.  1677, 
of  which  he  was  an  accommodatioD  maker; 
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Judgment  was  entered  therein  against  him, 
which  he  paid  in  May,  1884,  to  recover  which 
this  action  is  bronght. 

The  court  found  for  tbe  plaintiff,  and  the 
defendant  alleged  execptioos. 

Further  fact>4  are  set  out  in  the  opinion. 

Mr.  D.  B.  Habba.Fd,  for  defendant: 

To  sustain  this  action  it  is  essential  that 
plaintiff  should  prove  that  he  paid  the  money 
at  the  defendant's  request,  express  or  implied. 

1  ChiUy,  PI.  361;  2  ChitW,  CJont.  879.  881; 
Jifansfietd  v.  JStlwardt,  186  Mass.  15;  Brmon  v. 
Falea,  139  Mass.  21. 

There  was  no  evidence  in  the  case  at  bar  to 
show  that  defendant  requested  plaintiff  to  pay 
the  judgment  recovered  against  him  by  the 
executor  of  DoUy  Bond,  and  tbe  law  will  not 
imply  such  a  request. 

1  Chitty,  PI.  881:  3  Chitty,  Cbnt.  881, 897. 

There  was  no  privity  of  contract  whatever 
b^ween  plaintiff  and  defendant.  Tbis  action, 
if  maintainable  at  all,  should  have  been  brought 
within  six  years  from  March  1,  1877. 

Van  OttranU  v.  Reed,  1  Wend.  4S4. 

Jfr.  John  Hopkins,  for  plaintiff: 

Thedefeudant's  wife,at  his  request,  borrowed 
nuiney  to  pay  bis  debt.   The  plaintiff  at  the 
request  of  the  defendant  assumed  a  legal  ob- 
ligation to  pay  the  new  debt  tbus  created. 
'  See  Robinson  v.  Green,  8  Met.  159. 

The  consideration  for  the  promise  to  pay, 
which  the  law  implies,  moved  from  the  plain- 
tiff to  the  defendant  at  the  time  tiie  former,  by 
nasiiroinga  lef»l  Uabilitj  to  repay  it,  procured 
the  loon  irom-Dolly  Bond  for  the  benefit  of  the 
defendant.  The  promise  then  was  to  repay 
tbe  plaintiff  such  sum  as  he  might  liave  to  pay 
under  the  assumed  obligation,  and  was  in  its 
nature  a  continuing  promise  so  long  as  the 
plaintiff's  liability  continued.  Tbe  promise  of 
tbe  defendant  was  coexistent  with  the  legal 
liability  of  the  plaintiff;  it  was  enforceable  su 
]xmg  an  the  1^1  liability  of  the  plaintiff  was 
enforceable;  it  was  not  enforceable  until  that 
obligation  was  enforced  or  canceled  by  the 
plaintiff.  The  plaintiff  had  no  cause  of  action 
on  the  defendant's  promise  until  be  had  can- 
celed the  obligation  which  he  bad  assumed  at 
the  request  of  tbe  defendant.  He  had  no  cause 
of  action  until  he  had  paid  the  money  he  was 
legally  liable  to  pay. 

Whiting  v.  Aldrtcft,  17  Mass.  382. 

To  sustain  the  declaration  the  plaintiff  must 
prove  actual  payment  of  the  money;  &  request 
on  the  part  of  the  defendant,  either  express  or 
implied,  to  make  the  payment. 

3  Oreenl.  Ev.  §  114;  Nickola  v.  Buekman, 
117  Mass.  488;  Goodridge  v.  Lard,  10  Mass.  483; 
Packard  v,  Lienotii,  12  Mass.  11. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

The  fair  meaning  of  the  bill  of  exceptions  is 
this:  The  defendant  requested  his  wife  to  bor- 
row of  Dolly  Bond  a  certain  amount  of  money 
to  pay  his  debt,  and  to  give  her  therefor  a 
promissonr  note  jointlv  signed  by  the  wife  and 
by  the  plaintiff.  This  was  done;  the  money 
was  received  and  applied  to  tbe  payment  of  tbe 
defendant's  debt  In  borrowing  the  money,  in 
giving  the  note,  and  in  paying  the  debt,  the 
wife  was  the  defendant's  duly  authorized 
agent.    Through  his  agent,  the  defendant  re- 
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quested  the  plaintiff  to  assume  a  legal  obligation. 
When  one  paj[s  money  under  a  iegel  obligation, 
assumed  by  him  at  the  request  of  anoUier.  and 
for  his  benefit,  the  law  implies  a  promise  to  re- 
pay, on  the  part  of  the  person  at  whose  request 
and  for  whose  benefit  the  obligation  is  assumed. 
When  the  plaintiff  paid  the  note  which  he 
had  si.^ed,  and  which,  at  the  defendant's  re- 
quest, had  been  used  bv  him  to  obtain  money 
with  which  to  pay  bis  aebt,  it  was  in  effect  the 
payment  of  money  by  tbe  plaintiff  at  tbe  de- 
fendant's request.  SobitiKn  t.  Gf-run,  8  Met. 
159. 

The  plaintiff  had  no  cause  of  action  against 
the  defendant  until  he  had  paid  tbe  note, 
which  be  was  legally  bound  to  pay.  Tbe  Stat- 
ute of  Limitations  did  not  begin*  to  run  until 
the  plaintiff  had  been  oimpelled  to  make  such 
payment.    Thayer  t.  Danidt,  110  Mass.  840. 

JSxeeptiotu  averruted. 


UNION  SAVINGS  BANK 
WUliam  POOL  et  at. 

l.Wfaereahusband  and  bis  wife  were  each 
seised  in  fee  of  one  undivided  haJf  of 

certain  premises,  and  he  executed  a 
mortijpage  to  the  plaintiff  of  the  whole, 
in  which  she  joined  only  in  releasing  her 
dower,  and  subsequently  she  executed 
to  plaintiff  a  quitclaim  deed  of  her  in- 
terest in  the  premises,  and  plaintiff  sim- 
ultaneously gave  her  an  agreement  of 
defeasance  that  upon  the  payment  of 
the  mortgage  plaintiff  would  reconvey 
to  her  such  naif,  and  if  the  premises  were 
sold  to  pay  the  mortgage  and  one  half 
of  the  proceeds  of  sale  would  pay  it, 
plaintiff  would  pay  to  her  the  remaining 
half,  and  if  one  half  the  proceeds  was 
not  Buffloient,  plaintiff  would  pay  to  her 
snch  sam  as  might  remain  of  the  pro- 
ceeds of  such  sale  after  deducting  the 
amount  due  on  the  mortgage,— Held  t 

(a)  That  the  deed  and  the  agreement 
constituted  a  morticage  on  her  undi- 
vided half  of  the  estate. 

(b)  That  the  interests  of  the  husband 
and  the  wife  in  the  estate  mortgaged 
were  separate  and  distinct,  and  the  mort- 
gasres  were  separate  and  not  joint. 

(c)  That  the  facts  that  it  was  tbe  in- 
tention of  all  parties  that  the  whole 
property  should  be  mortgaged  originally 
for  the  loan,  and  that  the  money  bor- 
rowed had  been  expended  with  the 
knowledge  of  the  parties  in  the  improve- 
ment of  the  common  property,  could 
not  i^ect  the  character  of  the  morfe- 


((f)  That  a  subsequent  purchaser 
at  sheriff's  sale  of  all  the  husbaad^s 
riffht  in  tbe  premises  only  got  the  right 
of  the  husband  to  redeem  the  niortga^, 
and  not  any  r^htor  equity  of  the  wif& 
The  fact  that  the  agreement  of  defeas- 
ance was  not  recorded  does  not  increase 
tbe  purchaser's  rights. 

(e)  That  upon  a  sale  of  the  premises 
under  the  niortirag^«  the  wifo  was  en- 
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titled  to  the  anrploa  of  the  proceeds, 
aooordingtothetermsof  the  agreement. 

IS.  A  stm>kekoldertWho  holds  money  ready 
to  pay  it  to  whichever  of  the  claimants 
is  entitled  to  it,  and  who  tiles  a  bill  of 
interpleader  to  determine  to  which  he 
should  pay  it,  should  not  be  compelled 
to  pay  interest  during  the  litigation. 

(Brtatol — Filed  January  5.  1887.) 

ON  report. 
Bill  of  interpleader  filed  ^  tlie  Union  Sav- 
ings  Bank  against  William  Pool,  and  Cathe- 
rine, his  wife,  and  Charles  W.  Anthony,  de- 
fendants, who  claim  moneys  in  the  hands  of 
complainant  ariung  from  a  sale  under  a  mort- 
gacc  foreclosure. 

The  case  was  submitted  to  a  special  master, 
who  found  the  facts  substantially  as  follow^^: 
William  Pool  and  wife  each  owned  an  undi- 
vided half  in  the  real  estate  on  which  the  mort- 

fuge  was  given.  It  was  purchased  by  Mrs. 
'ool  with  her  own  money,  and  both  Mr.  and 
Mrs.  Pool  contributed  to  the  expense  of  putting 
buildings  thereon.  For  such  purpose,  June 
21, 1873,  a  loan  was  made  bv  the  plaintiff  tank, 
of  $0,500  to  William  Pool,  who  gave  a  note 
thereforand  a  mortgage  deed  to  secure  the  same, 
which  purported  to  convey  the  whole  title  to 
the  laud.  It  was  the  intention  and  understand- 
iug  of  all  the  parties  at  the  time  that  this  deed 
should  convey  the  whole  title.  The  mortgage 
deed  was  joined  in  by  Catheriae  Pool  as  to  her 
dower  and  homestead  right.  The  note  thus : 
secTired  was  from  time  to  time  renewed.  On 
the  bank's  discovering  that  the  deed  from  Wil- 
liam Pool  did  not  convey  the  entire  title  in  tlie 
land,  the  parties  entered  into  an  arrangement 
by  which  Catherine  Pool,  for  the  nominal  con- 
sideration of  one  dollar,  by  deed  dated  AugtLst 
27,  ia77,  and  recorded  August  29,  1877,  quit- 
claimed to  the  bank  her  undivided  interest  in 
the  land,  in  which  deed  William  Pool  joined, 
releasing  all  rights  as  tenant  by  the  curtesy. 
On  the  same  day,  August  28,  1877,  said  Bank 
executed  and  delivered  to  Catlierine  Pool  an  in- 
strument in  writiugunder  seal,  promising,  upon 
payment  of  said  mortga^  and  of  all  suois  law- 
ta\W  due  thereunder,  to  reconvey  to  her  one 
hall  of  the  premises  described  in  the  mortgage, 
and  la  case  the  premises  were  sold  for  the  pur- 
pose of  paying  the  mortgage,  and  one  half  the 
proceeds  would  pay  the  amount  due  ou  the 
mortgage,  said  bank  would  pay  to  her  the  re- 
maiomg  half,  and  if  one  half  the  proceeds  of 
the  sale  were  not  sufficient,  it  would  nay  her 
uuch  sum  as  should  remain  aft^  deducting 
whatever  was  due  on  or  under  said  mortj^ge. 

Appended  to  this  instrument  was  an  agree- 
ment  under  seal  on  the  part  of  William  Pool, 
assenting,  in  case  of  sale,  as  provided  in  said 
instrument,  to  the  disposition  of  the  proceeds 
by  said  bank  as  therein  stated.  This  instru- 
ment was  not  acknowledged  or  recorded. — 
neither  the  f^reement  to  reconvey  by  the  bank, 
nor  the  appended  assent  by  William  Pool. 

In  July,  1877,  judgment  was  obtained  against 
William  Pool  in  favor  of  Anthony,  Swift.  &  Co. , 
of  which  firm  defendant  Anthony  is  a  mem- 
ber, for  $1,099.83.  Eseirution  was  issued  there- 
on, and,  August  20, 1877,  levy  was  made  on  all 
the  real  estate  of  WllUam  Pool  in  the  county  260. 
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and  upon  his  Interest  in  real  estate  standing  in 

the  name  of  Catherine  Pool. 

September  29,  1877,  the  right  of  William 
Pool  to  redeem  the  mortgaged  real  estate  stand- 
ing In  his  name  was  sold  by  auction  to  Charies 
W.  Anthony  for  $1,000,  and  his  right  in  the 
real  estate  standing  in  the  name  of  Catherine 
Pool  was  sold  to  the  same  person  for  $150. 
Deeds  were  duly  executed  to  Anthony  of  such 
separate  interests.  In  Hatch,  1884,  pursuant 
to  the  power  of  sale  contained  In  the  original 
mortgage  deed  given  by  William  Pool  to  the 
bank,  for  breach  of  the  conditic>ns  thereof,  and 
to  foreclose  the  same,  due  public  notice  of  s^e 
was  given  and  the  premises  were  sold  April  IS, 
1884,  to  Charles  W.  Anthony,  for  $6,650.  and  a 
deed  was  executed  to  him  April  21, 1834.  No 
notice  of  the  sale  was  given  to  William  Pool 
except  that  given  by  the  auctioneer  at  the  time 
of  the  sale,  who,  in  stating  the  "tCTms  of  sale," 
said  he  was  authorized  snd  directed  by  the 
bank  to  "offer  for  sale  all  Pool's  interest — one 
undivided  half — in  the  land  described  as  sold 
by  foreclosure:  also  one  half  belonging  to 
Catherine  Pool,  held  by  the  bank  in  fee,  thus 
making  a  complete  sale  of  the  whole  premises. 
Terms,  10  per  cent  cash  at  sale.  Balanceonde- 
livery  of  deed,  which  will  he  ready  within  five 
days." 

On  the  day  of  the  date  of  the  "deed  under 
the  power  in  power-of-sale  mortgage,"  the  bank 
executed  and  delivered  to  Anthoojr  a  release  of 
the  premises  described  in  the  original  mort- 
gage. On  the  same  day  Anthony  gave  the 
bank  n  written  notice  that  he  was  the  owner  of 
the  equitv  of  redemption  of  William  Pool  at  the 
time  of  foreclosure  and  claimed  one  half  of  the 
net  surplus  in  its  possession  on  the  foreclosure. 
The  Pools  having  filed  a  bill  in  equity  against 
Anthony  and  the  bank  to  recover  the  balance  in 
the  hands  of  the  bank  of  the  proceeds  of  said 
sale,  after  payment  of  the  mortgage,  the  bank 
filed  this  int^leader.  The  cases  were  heard 
together  before  the  master,  who  reported  them 
to  this  court. 

J/r.  E.  I..  Barney,  for  defendants  Willisin 
and  Catherine  Pool; 

If  Anthony  claims  any  part  of  the  funds  by 
virtue  of  the  release  of  we  bank  to  him,  that  is- 
sue cannot  be  tried  in  this  bill  of  interpleads. 
It  is  the  bank's  fault  in  jiving  such  a  release, 
and  if  Anthony  has  any  claim  thereunder  it  is 
a  claim  against  the  bank,  and  not  a^inst  the 
Pools.  If  that  is  his  ground  of  claim  to  Uw 
funds  Id  the  handsof  the  bank,  then  this  billof 
interpleader  cannot  be  maintained. 
2faUonalL.  Int.  Co.  v,  Pi'ngreytlAV  Mass.  411. 
Mr.  Alfired  H.  Hood,  for  defendant  C. 
W.  Anthony: 

The  mortgage  by  William  Pool  to  the  bfmk, 
and  the  release  of  Mrs.  Pool  with  the  agree- 
ment back  as  between  the  parties,  constituted  a 
joint  mortgage  of  the  entire  property. 

Bayley  v.  liailey,  5  Gray,  S(fe;  JrHrpAy  T. 
Galley,  1  Allen,  107. 

The  agreement  of  dofeaaanoe  between  Mrs. 
Pool  and  the  bank  not  being  recorded,  and  An- 
thony having  no  actual  notice  of  it,  hts  rights 
cannot  be  affected  by  it. 

Pub.  Stat.  chap.  130,  §  23;  Hennesaey  v.  An- 
dreip$,  6  Cusb.  170  ;  Bayley  v.  Bailey,  5  Gray, 
505;  FooU  v.  Harford  F.  In*.  Co.  119  Mass. 
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Mr.  and  Mrs.  Pool^bein^  tenants  in  common, 
and  each  ovninr  one  undivided  half  part,  each 
owns  one  half  of  the  equity  of  redemption  as 
between  themselves  and  Anthony.  The  bal- 
unoe  in  the  hands  of  the  bank  represents  the 
equity  of  redemption,  and  stands  m  the  place 
of  the  land. 

Buttriek  v.  Wentieorth,  6  Allen,  70;  Holland 
V.  CWMTt,  8  Gray,  180. 

AnUtony  purchased  Pool's  equity  of  redemp- 
tion by  the  deed  of  September  39,  1677.  He 
thus  stands  in  the  place  of  William  Pool,  and 
is  subrogated  to  all  his  rights  as  if  no  agree- 
ment had  ever  been  given  back  byjthe  bank  to 
Catherine  Pool. 

UenneMcy  v.  Andrewt,  6  Gush.  170;  VaTnum 
V.  Meterte,  8  Allen,  158, 160;  Anttrewt  v.  Fi»kc, 
101  Mass.  m,  426. 

Although  Uiere  was  no  decree  of  the  court 
that  the  parties  hereto  should  interplead,  both 
parties  having  appeared  and  filed  answers  set- 
ting up  their  respective  claims,  and  the  cause 
having  been  referred  to  a  master,  and  the  par- 
ties having  appeared  before  him  and  been  fully 
heard,  and  the  case  having  been  reserved  for 
the  fi^l  fx>urt,  it  is  now  t(x>  late  to  raise  any 
such  obiectlm. 

Oobb  T.  Biee,  180  Mass.  281. 

Mfttn.  H.  K.  Braley  and  A.  H.  Hood, 
for  defendants  in  the  suit  brought  bythe  Pools: 

The  sale  having  been  for  an  adequate  price, 
no  claim  can  arise  against  the  bank  for  money 
damages  {Wing  v.  Uayford,  124  Mass.  249); 
ndther,  can  this  Mil,  on  the  facts  found  by  the 
master,  be  retained  forthat  purpose  (Taij-ter  v. 
Cott,  180  Mass.  162,  166). 

As  to  Anthony,  the  report  shows  that  he  was 
a  bona  Ude  purchaser  for  value  and  without 
notice  of  the  agreement  between  Catherine 
Pool  and  the  bank,  and  as  to  him  the  sale  will 
not  be  set  aside. 

Lamb  V.  Pierte,  113  Mass.  73. 

Gardner,  J.,  delivered  the  opinion  of  the 
court: 

William  Pool  and  Catherine,  his  wife,  were 
each  seised  in  fee  of  one  imdivided  half  of  cer- 
tain premises.  William  executed  a  mortgage 
of  the  same  to  the  plaintiff  corporation,  in 
which  he  covenanted  that  he  was  lawfully 
seised  in  fee  of  the  entire  granted  premises, 
^  and  that  he  had  good  right  to  sell  and  convey 
the  same.  In  tbu  mortgage  Catherine  joined 
only  in  releasing  her  dower.  About  live  years 
after  the  mortgage  was  delivered  to  the  plain- 
tiff, the  bank  aisa>vered  that  Catherine  "owned 
one  half  interest  in  fee  in  the  estate  mortgaged." 
Upon  request  she  thereupon  executed  and  de- 
livered to  the  plaintiff  a  quitclaim  deed  of  her 
interest  in  the  premises,  and  the  plaintiff  sim- 
ultaneously gave  her  an  agreement  or  instru- 
ment of  defeasance,  by  which  the  savings 
bank  agreed  that,  in  case  the  premises  were 
sold  for  the  purpose  of  paying  her  husband's 
mortgage  to  the  bank,  and  one'half  of  the  pro- 
ceeds of  sale  would  pay  the  amount  due  on  the 
mortgage,  then  it  would  pay  to  her  the  remain- 
ing half,  and  if  one  half  the  proceeds  was  not 
,  suiflcient.  to  pay  to  her  "such  sum  as  may 
remain  of  tiiie  proceeds  of  said  sale  after  de- 
ducting therefrom  all  such  sum  or  sums  as  are 
lawfully  due  on  or  under  said  mortgage." 

The  quitclaim  deed  of  Catherine  to  the  tnnk, 
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and  the  agreement  back  to  her,  constituted  a 
mortgage  of  her  undivided  half  of  the  estate. 
liayCey  v.  Baileg,  6  Gray,  50o:  Murphu  t.  Cbl- 
ify,  1  Allen,  107. 

The  bank  thus  held  two  mortgages  upon  the 
estate.  Tbey  had  advanced  money  to  William 
Pool  upon  his  mortgage.  That  of  Catherine 
was  ^ven  to  secus  the  payment  of  the  loan  to 
William.  The  interests  of  William  and  Cath- 
erine in  the  estate  mortgaged  were  separate  and 
distinct,  and  the  mortgages  were  separate  con- 
veyances. They  were  not  joint  mortgages  of 
the  grantors.  The  facts  that  it  was  the  mten- 
tiou  "of  all  parties  that  the  whole  property 
should  be  mortgaged  to  the  bank  orginally  for 
the  loan,"  and  that  the  money  borrowed  had 
been  "expended  with  the  knowledge  of  i»rties 
in  the  imDrovement  of  the  common  property," 
cannot  anect  the  character  of  the  mortgafces 
actually  executed.  These  facts  have  no  ten- 
dency to  make  the  mortgages  different  from 
what  tbev  actually  are.  and  we  cannot  declare 
them  to  "be  the  joint  mortgages  of  William  and 
Catherine. 

The  defendant  Anthony,  in  1877,  purchased 
at  a  sheriff's  sale  all  the  right  in  equity  which 
William  Pool  in  187S  had  in  the  mortgaged 
premises,  that  being  the  time  when  they  were 
attached  on  mesne  process.  What  he  our- 
chased  at  this  sale  was  the  right  of  Wiluam 
Pool  to  redeem  bis  mortgage  given  to  the  plain- 
tiff. He  did  not  purchase  any  right,  interest, 
or  equity  of  Catherine.  He  contends  that,  the 
agreement  of  defeasance  given  to  Catherine  by 
the  bmk  not  having  been  recorded  in  the  regis- 
try of  deeds,  and  he  having  no  actual  notice  of 
it,  his  rights  cannot  be  affected  by  it.  This 
may  be  conceded.  We  fail  to  see  what 
rights  he  has  in  the  undivided  half  of  Catherine. 
As  already  appears,  the  mortgages  were  not 
joint.  So  far  as  Anthony  was  concerned,  he 
was  a  stranger  to  the  interests  of  Catherine  In 
the  estate.  She  was  entitled,  as  of  her  own 
right,  to  one  undivided  half  of  the  same.  By 
the  terms  of  the  agreement  with  the  savings 
bank,  the  balance  of  the  proceeds  of  the  s&le, 
now  in  the  hands  of  the  bank,  belong  to  Cath- 
erine and  should  be  paid  over  to  her. 

The  payment  by  the  bank  of  the  taxes  was 
wittiin  the  terms  of  the  mortgage  given  by 
William,  and  was  properly  allow^  in  the  ac- 
count stated  by  the  master.  The  payment  of 
the  water  tax  was  waived  at  the  argument  by 
the  defendants. 

The  defendant  Catherine  contends  that  she 
is  entitled  to  interest  upon  the  money  due  her, 
during  the  time  she  has  been  deprived  of  it. 
The  bank  has  held  the  money  as  a  stakeholder, 
ready  to  pay  it  to  wMcb  one  of  the  claimants 
was  entlUea  to  it,  and  the  facts  do  not  show 
that  the  bank  should  be  compelled  to  inter- 
est. 

Decree  aeeordin^y. 


Samuel  B.  HAMUN 

City  of  NEW  BEDFORD. 

1.  The  atatnte  whieh  gives  eoets  to  the 

party  prevailing  in  civil  actions  does 
not  applr  to  a  ease  where  a  person 
whose  land  is  taken  for  a  pabUc  bigh- 
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way  petttionB  the  superior  court  for  a 
jury  to  awaxxt  compensation  fbr  the 
land  taken,  on  failure  of  af^reement 
therefor  with  the  oity. 
3.  After  an  award  of  damagfes  the  party 
in  whose  favor  the  award  was  made  shall 
recover  his  costB,  if  upon  the  trial  dam- 
ages are  increased  beyvnd  the  award ; 
otherwise  he  shall  pay  costs.  But  where 
no  award  had  been  made,  and  petitioner 
elected  to  go  before  the  superior  oourt 
withont  seeking  an  award,  be  is  not  en- 
titled to  costs. 

(Bristol  Filed  JaDuai?  6, 1887.) 

ON  petitiODcr's  exceptioDS.  Oterruled. 
Petitioii  for  tlie  assessment  of  daina|;es  for 
the  taking  of  land  by  the  respondent,  under  the 
provisions  of  AcU  1888,  chap.  176,  %  2. 

At  the  trial  in  the  superior  court,  before 
Staples,  J.,  it  appeared  that  no  agreement  had 
been  made  between  the  parties  as  to  the  amount 
of  the  damages  as  provided  iu  the  statute  afore- 
said; and  no  award  was  made  to  the  city.  The 
jury  returned  a  verdict  for  the  petitioner  in  the 
sum  of  $4,392.77,  and  Judgmoit  for  the  peti- 
tioner was  entered  thereon  for  such  sum  In  the 
superior  court. 

CosU  were  taxed  by  the  clerk  for  the  peti- 
tioner, to  the  amount  of  $74.93,  and  the  items 
were  not  disputed,  atthoueh  respondent  claimed 
that  no  costs  were  propenr  taxable  iu  said  case. 
The  respondeut  appealed  from  the  taxation  of 
costs,  and,  on  appeal,  the  said  taxation  and  the 
said  costs  were  disallowed  by  the  court,  who 
ruled  that  the  petitioner  was  not  entitled  to  re- 
cover said  costs.  The  motion  made  by  peti- 
tioner, that  the  court,  as  matter  of  discretion, 
would  allow  costs,  was  disallowed  by  the  court. 

The  petitioner  alleged  exceptions  to  the  rul- 
ing and  appealed  to  this  court. 
Mr.  HoMa  M.  Knowlton,  for  petitioner: 
An  awud  is  a  judgment  or  decision;  it 
mayor  may  not  be  manifested  in  writing;  it 
may  be  inferred  or  implied ;  and  in  similar 
cases  it  has  in  fact  been  held  that  the  absence 
of  an  estimate  or  award  of  damages  was  equiva- 
lent to  a  judgment  or  decision  that  no  damages 
had  been  sustained. 

Monagh  v.  Brittal  Gottnty  Comrt.,  6  Cush. 
860;  North  Beading  A  BatonY.  County  Comr$., 
7  Gray,  112;  HMreHi  LounU,  11  Gray,  853. 
853. 

There  is  nothing  in  the  Act  of  1883  forbid- 
ding an  award,  and  it  is  certainly  competent 
for  the  city  to  make  one  or  not  make  one.  Some 
proceedings  on  the  part  of  the  city  are  necea- 
sarr  to  constitute  the  taking. 

There  is  nothing  in  Pub.  Btat.  chap.  49,  §  105; 
which  requires  the  award  there  mentioned  to 
be  in  writing  or  made  under  ' some  provision 
which  expressly  requires  an  award  to  be  made. 
It  is  not  intended  to  apply  solely  to  money 
awards.  If  it  should  be  so  construed,  a  city  or 
town  might  lay  out  a  way  and  omit  all  esti- 
mates of  damages,  however  great,  and  be  free 
on  appeal  from  all  liability  for  costs. 

So  much  of  l^b.  Stat.  chap.  49,  ^  105,  as  re- 
lates to  the  costs,  was  intenaed  to  supply  au 
omission  which  had  long  existed  as  to  costs  in 
highway  cases,  and  should  be  literally  construed. 

It  would  be  a  double  hardship  if  the  peti- 
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tioner,  whose  lands  have  been  taken  under  Acta 

1883,  chap.  176,  1,  2,  should  be  condeouted 
to  pay  costs  under  §  1,  which  says  nothing  m 
to  costs  or  the  form  of  proceeding,  because  the 
jury  has  rendered  the  damages,  and  if  heconld 
not  recover  costs  under  §  S,  although  a  jury  bu 
given  him  over  $4,000  and  the  city  did  not 
award  him  anything.  The  brin^g  of  his  pe- 
tition was  an  elecmu  by  the  petitioner  not  to 
agree. 

BvH  T.  Brigltam,  117  Mass.  807;  ^naMSii 
V.  WaWiam,  126  Mass.  422. 

Messrs.  L.  L.  B.  Holmes  and  T.  H.  Stet- 
son* for  respondent: 

In  this  special  condemnation  under  Acts  18SS, 
chap.  176,  ^  3,  there  is  no  cost  proviaoo.  No 
costs  are  recoverable  by  any  party  in  any  alter- 
native ((^t/cmj  V.  Dartmouth,  139  Masa 
WiUiams  v.  Taunton,  136  Mass.  287;  Ohiids  v. 
New  Haven  A  N.  Co.  185  Mass.  571:  Dickmsm 
V.  Amfterst  Water  Co.  189  Mass.  212),  and  the 
Statute  of  1881,  chap.  133  (Pub.  Stat.  chap.  40, 
^  105)  applies  onlv  to  cases  where  an  "awanf 
18  one  of  the  legal  steps. 

The  second  case  was  an  ordinary  case  of  dam- 
age claimed  for  esten^n  of  a  street  and  by 
producing  the  north  and  south  lines  of  an  an- 
cient street  already  existing.  As  such  extenrioD 
interfered  with  tide-water,  perhaps  the  State 
might  have  objected,  but  this  petitioner,  under 
a  damage  petition,  could  not  object.  He  ob- 
tained »om  the  jury  less  than  we  awarded  him, 
and  so  must  pay  coata. 

Pub.  StaL  chap.  49.  §  105. 

The  ordinary  street  taws  were  operated  in 
manner  and  form  as  usual, — as  in  e^eosloB  at 
any  street. 

Pub.  Stat  chap.  49,  §  105. 

In  substance  it  was  Itke  extending  a  commoo 
streeti;by  special  leave)  through  a  graveyard, 
or  the  location  of  a  railroad  (by  special  leave) 
through  a  public  park,  or  ext^ding  a  oooniy 
road  tlirough  tlie  land  of  a  public  institutioo. 

Pub.  Stat.  chap.  54,  16. 

From  our  point  of  view  the  exceptions  b 
these  two  cases  were  "frivolous,"  and  we  there- 
fore move  for  double  costs,  and  also  the  allow- 
ance of  any  interest  since  the  time  when  theex- 
ceptions  were  allseed. 

Pub.  Stat.  chap.  160.  §  14. 

Oardner,  J.,  delivered  the  opinion  of  the 

court: 

The  city  of  New  Bedford  was  authorized  hj 
Acts  of  1888,  chap.  176,  to  build  a  hi^waf 
over  the  tide-waters  of  Acushnet  River  and  to 
take  lands  adjoining  the  same,  '  'for  the  preser- 
vation of  the  health  of  the  said  ci^,"  subject  to 
the  provisions  of  Pub.  Stat,  chaps.  19,  51.  Bj 
the  same  Act,  "if  a  person  whose  land  is  taken 
shall  agree  with  the  city  as  to  the  amount  of 
damages,  it  shall  be  paid  forthwith;  if  not,  he 
may  at  any  time  within  a  year  petition  the  sa- 
penor  court,  and  proceedings  shidl  be  the  SBine 
as  in  the  case  of  lands  taken  for  the  laying  oat 
of  highways, "  etc.  The  statute  widch  gim 
costs  to  the  party  prevailing  in  civil  actloDsdoea 
not  apply  to  casus  of  this  nature.  HampAireA 
Hampden  Canal  Co.  v.  Asldey.  15  Pick.  496;  , 
WiUianis  v.  Taunton,  126  Mass.  887 ;  Qiprd 
V.  Dartmovth,  129  Mass.  135;  Diekinuny.  Am- 
herst  Water  Co..  189  Mass.  313 

In  the  first  case  it  appeared  at  tiie  trial  that 
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no  agreemeat  had  been  made  between  the  par- 
ties as  to  the  amount  of  damages  as  provided  in 
the  Act  of  1888,  and  tliat  no  award  had  been 
made  by  the  city.  Pub.  Stat.  chap.  49,  §  105, 
fuvTides  that  when  an  application  ia  made  for 
a  Jury  to  the  superior  court,  "after  an  award, 
the  party  in  whose  favor  the  award  was  made 
shall  recover  his  costs  if,  upon  the  trial,  damages 
are  increased  beyond  the  award,  otherwise  he 
shall  pay  costs,  if  the  petitioner  is  entitled  to 
f!08ts,  it  would  be  tmder  this  section,  for  neither 
by  the  Act  of  1888  nor  hy  any  other  statute  can 
hie  recover  costs. 

The  case  does  not  show  that  the  question  of 
damages  was  considered  by  the  city,  or  that 
they  refused  to  render  damages  to  the  petitioner. 
Prom  all  that  appears  in  the  bill  of  exceptions 
the  petitioner  may  have  commenced  bis  pro- 
ceedings in  the  superior  court  without  any  ap- 
pUcatioa  to  the  city  by  verbal  or  written  peti- 
non  fOT  damages.  The  city  was  not  absolutely 
required  by  statute  to  make  an  award.  The 
petitioner  could  go  to  the  superior  court  for  a 
jury  without  any  award  being  rendered  by  the 
city  for  him  or  a^inst  him.  The  fact  that  no 
award  was  made  is  not  equivalent  to  an  award 
that  no  damages  were  sustained,  as  in  the  case 
of  Monag^  v.  County  Chmrt.  8  Cnsh.  86C,  and 
other  similar  cases.  In  that  case  the  statute 
ivovided  that  if  damage  be  sustained  b^  any 
person  in  his  property,  the  county  commisaiou- 
ers  shall  estimate  and  return  the  same.  It  was 
held  by  the  court  that  If  no  damage  be  returned, 
the  conclusion  is,  that  in  the  judgment  of  the 
commissioners  none  had  been  sustained  ;  that 
it  was  a  judgment  against  his  claim  for  any 
damages ;  and  if  a  part^  was  aggrieved  by 
such  judgment  it  came  within  the  statute.  See 
also  JvoTM  Headinffd;  Eatm  v.  County  Comrs. 
7  Gray,  112,  and  Hildreth  v.  Lowell,  11  Gray, 
80S. 

In  the  case  at  bar  no  such  inference  as  was 
f oimd  in  the  above  cited  case  can  be  <^wn  from 
the  fact  that  the  dty  made  no  award  of  dam- 
ages to  the  petitioner.  There  is  no  provision  of 
law  that  the  award  of  the  city  must  precede  the 
petitioner's  application  for  a  jury.  The  case  is 
not  brought  within  the  provisions  of  Pub.  Stat, 
chap.  49,  §  106,  and  the  petitioner  is  not  entitled 
to  costs.  ^ 

In  the  second  case  an  award  was  made  by  the 
city,  and  upon  the  trial  bef<ne  a  jury  a  verdict 
was  returned  which  was  les4  in  amount  than 
the  award  of  damases  made  by  the  city.  Hiis 
case  is  clearly  witmn  the  statute.  Pub.  Stat 
chap.  49.  §  105. 

jBetsepMims  in  each  eaae  oBerruted. 


Jennie  E.  BOWERS 

V. 

Minard  F.  WOOD. 

In  an  action  for  bastardy,  evidence  of 
complaJnant^a  accusation  of  the  de- 
feDoaot  in  the  time  of  her  travail,  and 
of  her  constancy  in  such  accusation,  if 
otberwiBe  competent,  could  be  shown  at 
the  trial,  without  an  allegation  of  such 
facts  hi  the  complaint  The  woman 
was  a  eompatent  witness  tor  all  pnr- 
poses. 

H.  «.  B.,  T.  m.  21 


(Worcester — ^FUed  January  6, 1887.) 

OK  defendant's  exceptions.  Overruled. 
Complaint  under  the  Bastardy  Acl.  The 
defendant  demurred  to  the  complaint  because 
no  allegation  was  contained  therein  alleging 
that  tbe  complainant  charged  the  defendant 
with  being  the  father  of  the  child  when  in 
travaU,  or  at  any  subsequent  time  prior  to  tbe 
filing  of  said  complaint,  which  was  after  the 
Urth  of  the  child,  May  8.  1885.  The  court 
overruled  the  demuzrer,  and  the  defendant  ex- 
cepted. The  defendant  also  objected  to  the 
complainant's  evidence,  which  was  introduced 
to  show  that  the  complainant  did  charge  him 
with  being  the  father  of  the  child  when  she 
was  in  travail,  and  did  continue  coniitant  in  said 
accusation,  on  the  nvund  that  there  was  no  al- 
legation in  the  complaint  to  sustain  the  evidence 
offered.  Tbe  complainant  then  filed  the  amend- 
ment which  is  referred  to  during  tbe  trial,  and 
tbe  court  allowed  the  same  to  be  done  and  ad- 
mitted the  evidence.  The  jury  found  for  plaio- 
tiff,  and  tbe  defendant  alleged  exceptions. 

Meun.  W.  A.  Olle  and  A.  M.  Taft,  for 
defendant: 

There  were  no  pleadings  in  the  superior  court 
upon  which  an  issue  could  be  tried,  either  be- 
fore or  after  the  amendment  to  the  original 
complaint  was  filed;  a  formal  suppRAentid 
complaint  is  required. 
Rice  V.  Vhapin,  10  Met.  4. 
The  complainant  could  not  testify  in  her  own 
behalf  as  to  the  fact  of  her  having  charged  the 
defendant  with  being  the  father  of  her  child, 
unless  she  had  alleg^,  by  proper  pleading  hi  a 
superior  court,  that  she  charged  the  defendant 
with  being  tbe  father  of  her  child  and  had  been 
constant  in  her  accusation.  Uer  right  to  testify 
as  to  her  own  speech  depends  upon  these  facts 
being  established. 

Drowne  v.  Stimpaon.  3  Mass.  441-443.  See 
also  Pub.  Stat  chap.  85.  §  18. 

Pub.  Stat  chap.  86,  S  16.  provides,  that  "if 
upon  examination,  under  ^  1,  she  accuses  any 
man  of  being  the  father  of  such  bastard  child, 
and  being  put  upon  the  discovery  of  the  truth 
respecting  such  accusation  in  time  of  her 
travail,  she  accuses  the  same  man  of  being  the 
father  of  the  child  of  which  she  ia  about  to  be 
delivered,  and  has  continued  constant  in  such 
accusation,  the  fact  of  such  accusation  may  be 
put  hi  evidence  upon  the  trial  to  corroborate 
her  testimony."  This  accusation  In  time  of 
travdl,  and  her  constancy  thereafter  iu  accus- 
ing the  same  man,  are  conditions  precedent  to 
her  maintenance  of  the  action. 
See  Murphy  v.  Spenee.  9  Gray,  899. 
That  the  complainant's  evidence  is  only  ad- 
missible under  the  special  provisions  of  the 
statute,  see  Bottm  v.  Beed,  108  Mass.  46-49. 

'The  General  and  Public  Statutes  have  omit- 
ted the  introduction  of  the  preliminary  bearing 
as  evidence,  and  have  permitted  the  fact  of  the 
accusation  in  time  of  travail  to  be  put  in  evi- 
dence only,  but  have  left  the  fact  to  be  proved 
as  a  part  of  complainant's  case  that  she  "  con- 
tinued constant  m  her  accusation:"  and  this  is 
the  requirement  found  In  each  statute  up  to  the 
present  time. 

Rev.  Stat.  chap.  49,  %%  1, 8;  Oen.  Stat  chap. 
73,  %  1;  Pub.  Stat  chap.  85,  %  1. 
In  Stile$  V.  Eattman,  21  Pick.  182,  the  court 
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baa  directly  held  that  the  accusation  before  the 
magistrate,  and  the  accuEation  in  time  of  travail, 
are  both  CDoditions  precedent  to  the  mainte- 
nance  of  the  action. 

Mr,  Charles  A.  Merrill,  for  complainant: 

Accusation  in  travail  and  constancy  therein 
thereafter  are  matters  of  corroborative  evidence 
only,  not  requisite  allef^tions  in  the  complaint, 
nor  facts  necessary  to  prove. 

Pub.  Stat.  chap.  85,  1,  16;  Gen.  Stat, 
chap.  72.  gt^  1,  8;  Hawenw.  Gustin.  2  Allen, 
403.  406;  Iiajfv.  Coffin,  123  Mass.  865;  Acts 
1886.  chap.  269. 

Otherwise  formerly  (Rev.  Stat.  chap.  49,  §  3; 
Rice  V.  Chapin,  10  Met.  6),  where  it  was  a  con- 
dition to  the  man's  being  "  held  to  answer  the 
complaint."  That  condition  has  dropped  out 
of  the  subsequent  statutes.  The  amendment 
filed  was  uunecesaaiy,  but  was  proved. 

Gai^ner,  J.,  delivered  the  opinion  of  the 
court: 

In  the  superior  court  the  defendant  demurred 
to  tlie  complaint,  and  assigned  for  causes  of  de- 
murrer that  the  "complaint  does  not  allege 
that  the  complainant.  Bowers,  accused  the  de- 
fendant. Wood,  of  being  the  father  of  the  child 
mentioned  in  said  complaint  during  travail; 
that  ^id  (»mplaint  does  not  allege  that  com- 
plainant had  persisted  fa  accusingthe  defendant 
of  being  the  father  of  said  child." 

Under  the  statutes  from  1786  to  1860,  it  has 
been  held  that  a  complaint  upon  wliich  a  re- 
spondent charged  with  being  the  father  of  a 
I>astard  child  is  to  be  tried  before  a  jury  must 
iillege  particularly  not  only  that  the  complain- 
unt  had  been  deuvered  of  a  bastard  child,. of 
which  she  alleges  the  respondent  to  be  the 
father,  but  that  she  had  accused  him,  in  the 
time  of  her  travail,  of  being  the  father  of  the 
child  of  which  she  was  about  to  be  delivered, 
and  that  she  had  continued  constant  in  such  ac- 
cusation. As  no  prosecution  under  the  statutes 
could  be  supported  without  proof  of  these 
facts,  they  should  be  distinctlv  alleged.  Drcncne 
T.  StimpBon,  2  Mass.  443;  v.Eaattnan,  21 

Pick.  183;  Bicev.  Chaxin,  10  Met.  5. 

The  statutes  to  whfca  we  have  referred  were 
enacted  before  the  passage  of  the  Act  making 
parties  in  civil  proceedings  competent  witnesses. 
The  bastardy  process  ia  a  civil  proceeding,  and 
the  complainant  is  a  competent  witness  under 
Stat.  1857,  chap.  305.  wnich  provided  that 
partiflB  in  civil  proceedings  may  be  witnesses.. 
Mur^v  v.  Spence,  9  Gray,  890. 

In  1800  the  General  Statutes  were  passed,  and 
the  law  regulating  bastardy  proceedings  was 
materially  changed,  and  has  remained  sub- 
stantially as  then  enacted. 

Pub.  Stat.  cha^.  85,  ^  16,  provides  that  the 
mother  of  the  chUd  shall  be  admitted  as  a  wit- 
ness in  support  of  the  complaint.  It  also  pro- 
vides that  if,  when  she  mak&s  her  accusation 
under  oath,  she  accuses  any  man  of  being  the 
father  of  such  bastard  chiin,  and  if  in  the  time 
of  her  travail  she  accuses  the  same  man  of  be- 
ing the  father  of  the  child  of  which  she  is 
about  to  be  delivered,  and  has  continued  con- 
stant in  such  accusation,  "  the  fact  of  such  ac- 
cusation In  time  of  travail  may  be  put  in  evi- 
dence upon  the  trial  to  corroborate  her  testi- 
mony " 

Under  thi?  section,  the  complaint  does  not 
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depend  upon  the  accusation  made  in  time  of 
travail  and  the  continued  constancy  in  such  ac- 
cusation. It  therefore  becomes  unnecessary  to 
allege  it  in  the  complaint.  The  allegatioDB,  if 
otherwise  good,  are  sufficient  without  it  The 
proof  may  satisfy  the  Jury  of  Uie  defendant's 
guilt  without  this  evidence.  The  statute  makes 
It  evidence  to  corroborate  the  testimony  of  the 
complainant.  It  is  not  required  to  allege  sodi 
corroborative  facts  in  the  complaint  The  de- 
murrer was  properly  overruled,  and  the  nsaeoA- 
ment  was  not  necessary. 

The  evidence  of  the  complainant's  acctua- 
tion  of  the  defendant  in  the  time  of  hertmvaU, 
and  of  her  constancy  in  such  accusation,  if 
otherwise  competent,  could  be  shown  at  the 
trial,  without  an  allegation  of  such  facts  in  tbe 
complaint.  She  was  a  competent  witness  for 
all  purposes.  Pub.  Stat  chap.  85,  %  16;  Mvr- 
phy  V.  Saenw,  supra. 

This  dif^xues  of  all  the  exceptions  takoi  at 
the  trial. 

ExeeptioM  overrrtled. 


Manuel  LINCH 
«. 

SAGAMORE  MANUFACTURING  CO. 

Where  a  aerTaBt.  knowiDg  and  wim- 
dating  the  dangers,  enters  upon  a  un- 
gferous  work,  even  thouifh  he  does  so 
unwillingly  and  by  order  of  hissapMiw 
officer,  he  must  bear  the  risk. 

(Bristol  Filed  January  5,  1887.) 

ON  report.  Judgment  on  the  verdict. 
Action  of  tort  brought  by  the  plaintiff  to 
recover  for  injuries  sustamed  by  him  while  in 
the  employ  of  the  defendant  corporation  as  a 
fireman.  The  plaintiff  claimed  that  the  mra- 
ry  occurred  in  consequence  of  the  want  of  b 
drip  cock. 

At  the  trial  In  the  superior  court  before 
Thompson,  J.,  the  plaintiff  testified  suhetaa- 
tially  as  follows:  That  he  had  worked  as  a 
fireman  in  the  defendant's  mills  and  in  other 
mills  some  five  or  six  years  prior  to  the  acd- 
dent;  that  about  a  year  or  less  before  the  acd- 
dent  he  went  to  work  for  the  defendant  corpo- 
ration in  its  No.  3  mill,  wheeling  cqaI  for  a  lit- 
tle while,  and  then  as  night  fireman;  that  he 
worked  a  while  as  night  fireman  and  then  quit, 
a  little  while  before  the  accident,  and  went  to 
work  as  day  fireman ;  that  while  he  was  working 
as  such  the  mill  had  occasion  to  make  repairs 
upon  its  boilers,  and  to  employ  a  boiler  man 
therefor,  imd  the  superintendent  of  the  mills 
told  the  plaintiff  to  go  with  the  man  who  was 
repairing  the  boilers,  and  do  as  he  wanted  liim 
to  do;  that  there  were  ten  boilers  in  all.  eigfatoo 
one  side  and  two  on  the  other  side  of  the  boiler 
room;  that  six  of  the  eight  had  been  repaired 
and  something  had  been  done  to  one  of  tbe 
other  two,  but  that  the  eighth  one  had  not  beeo 
repaired;  that  the  superinteirdcnt  came  to  tbe 
plaintiff  about  tbe  middle  of  tbe  forenoon  and 
told  him  be  wanted  him  to  get  up  steam  in  the 
eighth  boiler;  that  at  noon  ul  the  hands,  inclnd- 
ing  the  boiler  man  aforesaid,  went  to  dinner,and 
the  plaintiff  remained;  that  on  the  retuiii<tfthe 
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boiler  man  from  dinner  he  asked  the  plaintiff  if 
lie  bad  connected  the  eighth  boiler  (meaning  if 
be  had  turned  on  steam  so  as  to  connect  it  with 
the  engine  and  other  boilers)  and  the  plaintiff 
said  he  had  not;  that  thereupon  the  boiler  man 
asked  the  plaintiff  bow  hi^h  the  steam  was  in 
the  eighth  ooilcr.  and  he  said  "eighty  pounds;" 
and  the  man  said,  "All  ready,  you  go,  and  con- 
nect;" and  the  plaintiff  went  up  on  toD  of  the 
boiler  to  make  the  connection;  that  he  negan  to 
open  the  valve  slowly;  that  the  man  call^  out 
to  bim  that  he  was  never  going  to  open  the 
viUve,  and  asked  what  was  the  matter,  and  if 
be  was  afrmd  to  open  it,  and  the  plaintiff  told 
him  that  he  was  opening  some;  that  he  opened 
it  about  a  quarter  of  a  turn  as  slow  as  he  could, 
and  then  the  valve  burst  and  the  water  came 
over  him  with  steam  of  it,  and  caused  the  in- 
juries for  which  this  action  is  brotigbt. 

It  appeared  that  each  of  the  eight  boilers  was 
connected  with  a  large  main  pipe,  called  the 
drum,  by  means  of  a  smaller  pipe  which  went 
up  from  the  top  of  the  Iroiler,  and  turning  ran 
along  a  short  distance  above  the  boiler  to  a  point 
juat  below  the  drum,  where  ft  tuiped  up  about 
a  foot  and  a  half  and  entered  the  arum.  In  the 
end  of  the  drum  next  to  the  engine  room  was  a 
drip  cock,  but  there  were  no  drip  cocks  in  the 
pipes  entering  the  drum  from  the  boilers.  In 
fiach  of  the  pipes  connecting  the  boiler  with  the 
drum  was  a  valve  at  the  first  turn  made  by  the 
pipes  after  leaving  the  boilers,  and  close  to  and 
directly  over  the  boilers.  These  valves  were 
for  tiie  purpose  of  turning  on  and  shutting  off 
the  steam  from  the  boilers  to  and  from  the  drum 
and  engine,  and  it  was  the  valve  on  top  of  the 
eighth  boiler  which  the  plaintiff  was  opening 
when  injured,  and  there  was  not  room  between 
the  t>oilers  and  the  roof  for  him  to  stand  up 
straight  when  opening  the  valve.  The  plaintiff 
further  testified  that  as  night  fireman  it  was  his 
duty  Saturday  night  to  shut  off  the  steam  from 
all  the  boilers' except  one  or  two  in  which  steam 
was  kept  over  Sunday;  that  Sunday  night  he 
would  get  up  steam  in  the  other  boiIer»,  and 
Slonday  morning  he  would  connect  all  the  boil- 
ers wiih  each  other,  and  with  the  drum  and  en- 
gine, so  as  to  have  the  mill  all  ready  to  start 
up;  and  that  the  Inilers  were  connected  and  dis- 
connected by  means  of  the  valves  aforesaid; 
that  as  a  day  fireman  it  was  his  duty  to  keep 
up  steam,  look  after  the  pumps,  and  see  that 
the  mill  was  kept  going:  that  he  knew  that  there 
were  no  drips  on  the  pipes  at  the  Sagamore  No. 
2,  where  he  was  working  when  hurt;  that  at 
Sagamore  No.  1,  where  he  bad  worked  pre- 
viously as  fireman,  there  were  drips  on  all  the 
connecting  pipes,  otherwine  boilers  the  same; 
that  in  the  Border  City  Mills,  where  he  had 
worked  previously  as  fireman,  there  were  drips 
in  the  drum,  otherwise  everything  the  same  ex- 
cept drum  was  in  front  instead  of  in  rear  of 
boiler.  At  the  Border  City  Mills  there  were  ei^ht 
sections  of  three  boilers  each,  and  each  section 
was  connected  with  thedrum  bv  one  pipe  having 
a  valve  to  turn  on  and  shut  off  the  steam  the 
same  as  in  Sagamore  No  2,  which  the  plaintiff 
had  been  required  to  open  and  shut  in  letting 
on  and  shutting  off  the  steam  for  sixteen  or 
seventeen  monuis.  while  there,  every  Sunday 
or  Monday.  At  Sagamore  No.  1  the  plaintiff 
performea  about  the  same  duties  as  at  the  other 
two  mills. 
HAsa. 
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On  cross  examination  plaintiff  testified  that 
on  Saturday  night  he  would  shut  off  the  steam 
from  all  the  boilers  except  those  that  were  to 

be  run  Sundays;  that  he ^t  out  the  water  then 
by  shutting  the  steam  off  first  from  the  boiler 
that  was  going;  that  he  then  opened  the  drip 
in  the  main  steam  pijx;  and  then  opened  the 
valves  in  the  top  of  the  boilers,  so  as  to  let  wa- 
ter run  back  into  the  boiler;  that  he  knew  there 
were  no  drips  on  those  pipes;  that  he  was 
afraid  to  make  steam  with  water  in  the  pipes, 
no  drips  there,  afraid  something  would  burst. 

The  plaintiff  also  testified  t^t  he  knew  the 
valve  should  be  opened  slowly  to  let  the  steam 
on;  that  he  was  opening  it  as  slow  as  be  could 
at  the  time  of  the  accident  and  did  not  open  it 
any  faster  on  account  of  what  the  boiler  man 
safd  to  bim. 

The  plaintiff  offered  to  show  that  the  con- 
struction of  Ih^  connecting  pipes  without  drips 
was  not  safe  for  the  purpose  for  which  they 
were  used.  The  plaintiff  contended  that  the 
accident  was  caused  by  the  failure  of  the  de- 
fendant to  furnish  drips  at  the  elbows  of  the 
smaller  pipes  to  let  such  water  as  mi^t  collect 
therdn  escape  before  turning  on  steam,  and 
that  it  WAS  a  question  of  fact  upon  all  tbe  evi- 
dence whether  the  plaintiff  knew  at  the  time  of 
tbe  accident  the  danger  to  which  he  was  ex- 
posed. The  defendaiit  asked  the  court  to  rule 
that  the  plaintiff  could  not  recover,  and  the 
court  so  ruled  and  directed  a  verdict  accord- 
ingly, and  reported  the  case  to  the  supreme 
judicial  court  for  the  determination  of  the 
questions  of  law  involved. 

Mesxrs.  Cnmmiags  A  MeDoimongli,  for 
plaintiff; 

Upon  all  the  evidence,  it  was  a  question  of 
fact  for  the  jury  to  say  whether  the  boilers 
were  reasonably  safe  for  the  uses  to  which  they 
were  put  as  they  werccotistructed,  and  whether 
the  defendant  was  negligent  in  not  supplying 
drip  cocks  on  the  connecting  pipes,  or  wbeUier 
it  was  the  want  of  drips  wnich  caused  the  ac- 
cident. 

tinovi-v.  ff&timtonie  R.  H.  0>.  8  Allen,  441' 
Oilman  v.  li^stem  It.  R.  Co.  10  Allen,  288:  Ark- 
eraonv.  Dennison,  117  Mass.  407;  Patrick  v. 
PoU,  117  Mass.  397;  Whteler-v.  WawnMfg.  Co. 
135  Moss.  204. 

It  was  a  question  of  fact  for  the  jury  to  say 
whether  any  drips  were  reasonably  necessary, 
and  although  the  circumstances  under  which 
tbe  accident  happened  were  not  in  dispute,  the 
inference  is  one  of  fact  and  not  of  law. 

Wluder  v.  Wamn  Mfg.  Co.  tupra;  Patrick 
V.  Pote,  117  Mass.  397.  801;  dayardit  v.  Det- 
trick,  12  Q.  B.  439. 

The  question  of  due  care  on  the  port  (tf  the 
plaintiff  is  no  less  a  question  of  net  for  the 
jury  because  he  knew  there  were  no  drip  cocks 
on  the  pipes  before  the  accident. 

Reed  v.  NorthHtid,  13  Pick.  95;  Smith  v. 
Lowell,  6  Allen,  io. 

It  does  not  appear  that  the  plaintiff  knew 
that  there  was  danger  in  doing  what  he  did  on 
the  day  of  the  accident;  and  the  question  of 
wbetl  er,  from  his  previous  experience  about 
boilers,  be  should  not  have  known,  should  have 
been  submitted  to  tbe  jury  under  the  proper 
instructions. 

Ford  V.  Fitehburg  R.  R.  Go.  110  Mass.  240; 
Snow  v.  Houaatome  B.  R.  Off.,  aupra;  ffud- 
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dletton  V.  Lmn^l  MdelUne  SIiop,  108  Mass. 

The  question  is  what  the  plaintiff  might 
have  knowD  by  the  exercise  of  ortiioary  care. 
What  constitutes  due  care  must  depend  upon 
the  circumstances  of  each  case.  It  cannot  be 
defined  as  a  matter  of  law. 

Gayttor  v.  Old  Colony  <£  Newptyrt  R.  Co.  100 
Mass.  314;  Bud  v.  Inhabitants  of  Deerjield,  8 
Allen,  524. 

It  is  only  when  there  is  an  entire  absence  of 
any  facta  to  authorize  the  inference  that  the 

Elainliff  was  conducting  himself  with  reasona- 
le  prudence  and  discretion,  or  the  undisputed 
facts  of  a  case  prove  actual  negligence,  that  a 
case  Uke  the  case  at  bar  ahouldf  be  vithdraTrn 
from  a  jury. 

JUajfo  V.  Boattm  <£  .V.  R.  R.  104  Mass.  140; 
Fosc  V.  Sachett,  10  Allen.  536. 

The  evidence  shows  that  the  plaintiff  opened 
the  valve  slowly,  that  he  opened  it  a  quarter  of 
a  turn  as  slow  as  he  could  and  was  exercising 
due  care  at  the  time. 

Messra.  Morton  ft  JennlnipB,  for  de- 
fendant: 

The  defendant  bad  the  right  to  conduct  its 
business  in  such  manner  and  with  such  ma- 
chinery as  it  saw  fit.  Tbe  pipes  were 
constructed  without  drips,  and  were  used  and 
intended  to  be  used  without  them.  The  plain- 
tiff knew  the  pipes  were  so  constructed,  and  if 
be  knew  frcmi  any  source  the  danger  (if  any) 
arising  from  machinery  so  constructed  and 
chose  to  continue  to  work  on  it  and  was  injured 
in  consequence  of  the  want  of  dripe,  be  cannot 
recover. 

Ladd  T.  New  Bedford  R.  R.  Co.  119  Mass. 
412;  Sullivan  v.  Indta  Mfg.  Co.  113  Mass.  896. 

C.  Allent  J.,  delivered  the  opinion  of  the 
court: 

This  case  falls  within  the  rule  that  where  a 
servant,  knowing  and  appreciating  tbe  danger, 
enters  upon  a  perilous  work,  even  though  he 
does  BO  unwillingly  and  by  order  of  his  supe- 
rior officer,  he  must  bear  the  risk,  Rumllv. 
TiUotton,  140  Mass.  201;  Taylor -v.  Carew  Mfg. 
Co.  Id.  150;  Leary  v,  Botton  db  A.  R.  B,  Co. 
189  Mass.  680:  Ferren  v.  (Hd  Colony  B,  R,  Co. 
pott,  p.  880. 

llie  plaintiff  knew  the  danger  from  letting 
on  the  steam  when  water  was  in  the  pipes.  He 
had  this  in  mind  at  the  time,  and  that  water 
might  be  in  the  pipe.  Be  acted  with  reference 
to  this  knowledge  and  let  the  steam  on  slowly, 
because  he  knew  there  was  danger.  He  under- 
stood the  rituation.  Nobody  could  have  given 
him  any  information.  The  very  thing  hap- 
pened which  be  had  in  mind  and  feared.  In 
such  case  he  must  be  held  to  take  the  risk.  It 
is  urged  that  he  did  not  know  that  there  was 
water  in  the  pipe,  but  he  knew  that  it  was  likely 
to  be  there,  and  acted  with  reference  to  this 
contingency. 

Judgment  on  the  verditt. 


the  hands  of  the  executor  or  a43miaistn- 
tor,  are  held  by  him  en  autre  droit  and 
quasi  in  trust;  and  when  the  admfaiis- 
trator  is  removed,  the  adntinietrator 
de  bonis  non  is  entitled  to  receive  tbe 
assets  in  specie,  and  the  proceeds  of 
real  estate  sold  are  oonsidered  as  assets. 
3.  It  is  the  dnty  of  the  administrator  to 
keep  the  fdnds  of  tbe  estate  distinct 
from  his  own,  and  if  he  does  so,  he  will 
not  be  absolutely  wnd  personally  bound 
m  a  debtor,  if  the  funds  are  lost  withost 
his  fault. 

8.  In  proceedlngfs  under  txvstee  pro- 
eess,  a  claimant  of  the  fund  maj  ap- 
pear if  be  sees  fit,  and  assert  his  riehts. 
whether  they  be  equitable  or  legM. 


0' 


Joseph  6.  MAHVBL 

V. 

Edward  H.  BABBITT  and  Trustee. 

1.  Assets  of  an  estate,  including  monev, 
so  long  as  the  fund  can  be  identified  in 
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(Bristol  Filed  January  6, 1887.) 

N  plaintiff's  exceptions.  OrerruUd. 
Action  of  contract.   Tbe  facts  and  ques- 
tions raised  are  set  out  in  the  opinion. 
Mr,  Frederick  S.  HaU,  for  plaintiff: 
There  were  funds  in  the  hands  of  the  trustee 
subject  to 'attachment. 

Qtburn  V.  Ajuart,  8  Mass.  819;  Drake,  At- 
tach. 6th  ed.  g  406;  Kellogg  v.  Watte,  12  Allen, 
529;  Randall  v.  Way.  Ill  Mass.  506. 

When  the  purchase  money  of  tbe  real  estate 
sold  was  given  to  the  trustee,  he  was  accounta- 
ble to  the  defendant  only;  bis  liability  was  to 
him,  and  he  was  obHged  to  pay  him  or  dispoK 
of  thefundsasdirectea  by  hun.  Tbecharacter 
of  tbe  indebtedness  was  that  of  a  chose  in  ac- 
tion, an  immediate  liability  from  the  trustee  u> 
the  defendant.  A  similar  view  of  the  trustee 
process  is  taken  in  Maxwell  t.  MeGee,  12  Cush. 
187.  and  Cook  v.  Uolbrook,  6  Allen,  572. 

The  administrator  de  bonit  non  does  not  suc- 
ceed to  the  funds  in  question  as  a  matter  of 
right.  An  administrator  becomes  vee^  upta 
his  appointment  witb  all  of  the  intestate's  per- 
sonalty absolutely,  and  for  that  purpose  hii 
bond  IS  required. 

2  Wms.  £xrs.  6th  Am.  ed.  988,  986;  Weekt\. 
Oibb$,  9  Mass.  74;  Wiggin  v.  Sioett,  6  Met.  194; 
Toller,  Exra.  450,  note. 

The  position  of  the  funds  iuqueatloii  is  regu- 
lated by  statute  in  this  State,  ana  the  positioii  of 
the  plaintiff  is  fortified. 
Pub.  Stat.  chap.  184,  %  1. 
The  administrator's  bond  obliges  him  to  t^ 
count  for  tbe  proceeds  of  the  sale  of  such  real 
estate  as  of  personal  property.  This  is  the  ob- 
ject of  the  bond.  The  remedy,  if  any,  is  upoo 
the  bond. 

Bayliea  v.  Ohaee,  1  Pick.  880;  Bennett  v.  Oter- 
ing,  16  Gray,  268;  ffannumv.  Day,  105  Mass. 38. 

There  is  no  trust  fund  here  disclosed. 
There  are  no  earmarks  on  the  money.  If  there 
is  a  trust,  it  must  relate  back  to  tbe  realty. 

a  Perry,  Tr.  §  887. 

Finally,  the  trustee  process  is  a  broad  and 
liberal  act.  It  applies  not  only  to  moneys,  but 
to  any  "goods,  credits,  or  effects,"  whether  "de- 
podted"  or  "entrusted."  Theezceptions  in  the 
statute  are  enumerated,  and  it  is  a  well-settled 
rule  of  construction  that  where  the  exceptions 
,in  the  statute  are  enumerated,  the  court  will 
not  enlarge  or  limit  its  meaning. 
Mr.  F.  V.  Fuller,  for  defendant  and  trustee: 
The  claimant,  as  adndnirtratOT de  beaitmonti 
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the  estate  of  Edward  Babbitt,  deceased,  seeks, 
under  the  provisions  of  Pub.  Stat,  cjiap.  188, 
g  SS,  to  bold  tbe  funds  in  the  hands  of  trie  sup- 
posed trustee. 

Pub.  Stat.  chap.  138,  §  2. 

He  could  not  collect  what  was  due  the  first 
administrator  in  his  own  name. 

SuUitan  T.  ffoti-er,  16  Mass.  874. 

The  first  administrator  did  not  acquire  any  in- 
dividual property  in  tbe  funds  trusteed.  His 
posMsaion  was  merely  en  autre  droit  until  the 
debts  were  'paid.  A»  tbe  funds  remained  in  tpe- 
He,  tbeypaasedtoliieadministTatordle&mifn^m. 

Weeke  v.  Gibbs.  9  Maw.  74;  Dawee  v.  Boyltton, 
S  Mass.  868. 

Appearing  as  claimant  in  the  suit  is  proper 
remedy. 

Pub.  Stat.  chap.  183.  g  86;  Randall  v.  Waif, 
111  Mass.  506:  Mortland  v.  Little,  187  Mass. 
S3B. 

Tbe  law  enabling  a  claimant  to  appear  in 
trustee  process  was  not  enacted  until  1817. 

Rev,  iStat.  chap.  109,  «  17;  Long  v,  Lon^,  1 
Dane.  Abr.  306;  Tarbetl  v.  Jewett,  139  Mass. 
457;  Fhrr  v.  Newman,  4  Dumf.  &  E.  631;  Qae- 
keU  V.  MarehaU,  1  Moody  &  R.  182.  See 
Sterent  v.  QttodOl,  8  Met.  88. 

Holmes,  J.,  delivered  tbe  opuiion  of  tbe 
court ; 

This  is  an  action  against  Edward  H.  Babbitt 
personally,  in  which  the  plaintiflF  seeks  to  hold 
by  trustee  process  the  proceeds  of  a  sale  of  real 
estate  by  Babbitt  as  administrator,  which  are 
now  in  tbe  hands  of  bis  counsel.  Babbitt  has 
been  removed  from  tbe  office  of  administrator, 
and  the  fund  is  claimed  bv  the  administrator 
de  bonis  non.  The  court  below  ordered  the 
trustee  discharged,  and  awarded  tbe  fund  to  tbe 
claimant.  We  are  of  opinion  that  this  was  tbe 
proper  course.  Courts  of  common  law,  as  well 
as  of  eqnity,  have  long  recognized  that  assets 
of  an  estate,  including  money,  so  long  as  the 
fund  can  be  ideDtifled,  in  tbe  hands  of  an  ex- 
ecutor or  adminiatrutor,  are  held  by  him  en 
autre  droit  and  quasi  in  trust.  Pub.  Stat.  chap. 
156,  S  82;  Weeks  v.  Oibba,  9  Mass.  74;  Dawes  v. 
BoglMton,  9  Mass.  837,  353;  Stevens  v.  Goodell.  8 
Met.  84;  8  Barr,  369,  note;  Farr  v.  Newman,  4 
T.  R.  621,  648;  JfcLeod  v.  Ih-ummond,  17  Ves. 
162,  168;  Wileon  v.  ifoore,  1  Myl.  &  K.  126: 
Id.  887;  Kinderbif  v.  Jen)i$,  22  Beav.  1-3. 

It  follows  that  when  an  administrator  is  re- 
moved, the  administrator  de  bonis  nan  is  entitled 
to  receive  tbe  assets  m  i^eie  {Stevens  v.  ChodeU, 
supra;  Pub.  Stat.  chap.  156,  §  14,  15;  OoUins 
v.  Collins,  140  Mass.  503, 505);  and  the  proceeds 
of  real  estate  sold  are  to  be  considered  as  assets 
(Pub.  Stat.  chap.  184.  %  1). 

In  this  case  tbe  fund  is  identified.  For,  even 
if  Babtritt's  counsel  had  made  himself  a  simple 
debtor  to  Babbitt,  tbe  administrator,  by  de- 
positing the  proceeds  in  his  own  private  bank 
account,  according  to  the  prevalent  loose  prac- 
tice (flee  Vail  v.  Dvrani,  7  Allen,  408),  still  the 
proceds  were  the  consideration  of  the  debt,  and 
thus  coald  be  traced,  and  therefore,  as  between 
tbe  administrator  and  the  administrator  ci^ 
non,  belonged  to  tbe  latter.  It  does  not  appear, 
however,  that  tbe  alleged  trustee  Iiad  not  kept 
tbe  fimd  distinct. 

The  fallacy  in  tbepliuntilTs  argument  lies  in 
tbe  tiidt  assumption  that  an  administrator  be- 
lt abb. 


comes  quasi  a  debtor  to  the  estate  for  all  moneys 
coming  to  bis  bands,  and  that  therefore  the 
specific  moneys  or  proceeds  of  a  sale  belong  to 
him;  whereas—in  modem  times,  at  least — his 
duty  is  to  keep  the  funds  distinct  from  bis  own, 
and  if  be  does  so  he  will  not  be  absolutely  and 
personally  hound  as  a  debtor,  but  will  be  dis- 
charged if  the  funds  are  lost  without  bis  fault. 
See  Pub.  Stat.  cbap.  156.  §  82. 

It  is  true  that  where  the  person  summoned 
as  trustee  was  a  debtor  of  the  defendant  at 
common  law,  tbe  decldons  have  gone  some 
length  in  charging  him  before  tbe  intervention 
of  claimants  was  allowed  (Gobum  v.  A  nsart,  8 
Mass.  819),  and  have  held  bim  dii^charged  by 
payment  since  that  timewbere  the  claimant  had 
notice  and  neglected  to  appear.  Randall  v. 
Way,  111  Mass.  506.  Sec  Mortland  v.  little. 
187  Mass.  389.  But  the  cases  cited  show  that 
theclaimantmay  appearif  beseesfit,  and  assert 
his  rights,  whetuer  they  be  equitable  or  legal. 
Pub.  Stat.  chap.  188.  ^  85.  See  also  Under- 
frood  V.  Boston  Five  Centt  Saving  Bank,  141 
Mass.  806. 

BxceptioTU  overruled. 


Samuel  B.  HUZZET 

r. 

Edward  nEPFERNAN. 

1.  A  sjtle  under  foreclosure  of  a  prior 
mortg^gre  terminates  the  interest  of  the 
junior  mortgagee  in  the  premises,  and 
vests  in  the  purchaser  an  estate  in  fee, 
free  from  tbe  junior  mortgage  or  from 
any  right  uf  redemption  in  the  mort- 
gagor or  his  subsequent  grantees. 

2.  If  a  person  eonveys.  with  full  core- 
nants  of  wamuit^»  laud  to  which  he 
has  no  title  or  an  imperfect  title,  and 
he  afterwards  acquires  a  good  title, 
such  after-acquired  title  enures  to  the 
benefit  of  bis  prantee ;  but  where  the 
vendor  in  bis  deed  excepts  from  his 
warrantjr  a  prior  mortg;age  upon  the 
premises,  in  asserting  that  title  after- 
wards acquired  by  him  he  does  not  al- 
lege anything  inconsistent  with  the  as- 
sertion in  his  deed. 

(Essex  Filed  January  6, 1B88.) 

ON  report.  Judgment  for  tenant. 
Real  action.  Heard  on  agreed  facts,  the 
material  part  of  which  is  set  out  in  tbe  opinion. 
Mr.  D.  O.  Alien,  for  demandant: 
The  mortgagor,  Bletben,  having  made  two 
successive  mortgages  of -the  premises, — tbe  first 
to  the  bank,  and  the  second  to  the  demandant, — 
and  having  puitibased  the  estate  from  the  first 
mortgagee,  which  derived  its  title  from  the 
power  of  sale  contained  in  the  first  mortgage, 
the  estate  Is  still  liable  to  tbe  second  mortgage, 
and  tbe  mortgagor  is  estopped  from  setting  up 
against  it  a  title  derived  from  the  first  mort- 

^^right  v.  Shumwtff,  1  Blss.  27;  Otter  v.  Vatiss, 
2  Kay  &  J.  650;  Wries  v.  Peek,  26  Vt.  16;  Un- 
eoin  V.  Emerson,  108  Mass.  87. 

The  first  morigage  is  extinguished  by  a  pur- 
chase by  the  mortgagor  at  the  auction  sale. 
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Tii<mpton  T.  Heywood,  129  Maes.  404;  MC' 
Cabe  T.  Swap,  14  Allen,  188;  Putnam  v.  CoUa- 
more,  120  Mass.  454. 

The  covenant  in  the  eecond  mortgage,  as 
a^inst  the  mortgagor  and  those  claiming  under 
him  with  notice,  is  without  exception,  and  he  i 
is  therefore  estopped  from  setting  up  the  title  i 
derived  from  the  first  mortgage  against  the  j 
second,  even  if  mich  title  be  "  an  after-acquired , 
title." 

Hometv.  fi5l»nn«*.  8Pick.  ^%\Whit€  v.Pattfn. 
34  Pick.  334;  Butler  v.  J^ettard.  10  Allen,  466; 
Lincoln  v.  Emeraon,  108  Mass.  87;  Rvta  v.  Al- 

Sau'jh,  118  Mass.  8T6;  Kniyht  v.  T/tayer,  125 
[ass.  25;  Parker  v.  Jome,  57  Ga.  204;  Btiah  v. 
Marshall,  6  How.  284  (47  U.  S.  bk.  13,  L.  ed. 
440);  Tefft  v.  Munton,  63  Barb.  82;  PraU  v. 
Pratt,  96  lU.  184;  Gibbona  t.  Boap,  95  lU.  46. 

The  tNiant,  having  notice  of  the  facts  by 
record  of  the  second  mortga^,  and  claiming 
under  the  mortgagor,  8tan(^  m  no  better  posi- 
tion than  the  mortgagor  himself, 

Jones,  Mort.  679;  Uitchcoek  v.  Fortier,  65  111. 
239;  Mvrae  v.  AldHch,  19 Pick.  449;  McOrackin 
V.  Wright,  14  Johns.  193,  194;  King  v.  (Jilaon'a 
Admr.SiJM.  848;  Gochenovr  t.  ifowrp,  33  III. 
881;  Joneg  v.  Sing,  25  UL  S8S,  888;  Kinman'a 
Leuee  v.  Loomia.  11  Ohio,  479;  Easter  t.  Litlie 
Miami  E.  R.  Co.  14  Ohio  St.  53,  54. 

Mesara.  Natha,n  Morse  and  William  R. 
Howland,  for  tenant: 

It  was  a  necessary  consequence  of  holding  a 
second  morteage  on  the  premises  that  any  in- 
terest conveyed  thereby,  which,  as  against  the 
first  mortgagee, was  onlyarightof  redemption, 
was  subject  to  be  devested  on  the  execution  of 
the  power  coutobied  in  the  first  mortgage. 
The  second  mortgagee  had  a  right  to  redeem 
the  first  mortgage,  but  he  chose  not  to  exercise 
it  and  so  lost  all  rights  in  the  premises,  as  did 
the  mortgagoT. 

Lindey  v.  Amea,  2  Met.  29. 
Where  the  form  of  a  covenant  is  "against  the 
claims  of  those  claimin^under  the  grantor,  but 
against  none  other,"  it  is  held  that  the  grantor 
is  not  estopped  to  claim  under  a  paramount 
title.  He  dues  not  violate  his  covenants  in  so 
claiming. 

Comatoek  v.  Smith,  13  Pick.  116;  Doane  v. 
Willcutt,  5  Gray,  829, 884;  Hell  v.  Ttcilight,  26 
N.  H.  401 ;  Loomia  v.  Pingree.  48  Me.  299; 
Quitey  V.  Bakei;  87  Cal.  465, 470,  471;  FiAda  v. 
Squires.  1  Deady  (U.  S.  C.  C),  866, 380;  Rawle. 
Gov.  4th  ed.  895,  398. 

A  covenantor  and  those  in  privity  with  bim 
may  always  assert  facts  not  inconsisteDt  with 
the  covenants. 

Goodel  V,  Benrutl,  22  Wis.  665;  Bh^n  v.  Mot- 
ria,  80  Kan .  664;  Steam*  v.  Jlenderaaaa,  9  Cush. 
497. 

Although  the  doctrine  of  title  passing  by  es- 
toppel has  been  extended  to  cases  where  an 
action  on  the  covenants  has  been  baiTed  by  the 
Statute  of  Limitations  (Cole  v.  Raymond,  9 
Gray,  217),  or  by  the  discharge  in  bankruptcy 
of  the  covenantor  (Oibba  v.  Thayer,  6  Cush.  30), 
where  there  is  no  circuity  of  action,  there  is  no 
case  where  title  has  been  held  to  pass  by  estop- 
pel where  the  covenant  has  not  been  broken,  or 
would  not  Im!  broken  if  the  covenantor  were  al- 
lowed to  retain  his  subsequently  acquired  title. 

The  rule  that  title  to  after-acquired  property 
passes  by  estoppel  as  against  a  subsequent 
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grantee,  though  settled  law  in  Massachusetts 
has  not  met  with  general  famr  and  abould  not 
be  extended. 

Knight  V.  Thayer,  IZSTAoBB.  26;  Kawle,CoT. 
4th  ed.  437  etaeg. 

No  facts  appear  sufficient  to  open  the  fore- 
closure. The  fact  that,  subsequent  to  the  fore- 
closure, the  original  mortgagor  acquired  title 
to  the  premises  from  the  former  mortgagee,  i> 
no  presumption  that  such  a  transaction  is  a  re- 
demption. 

C-V itUnden  v.  Rogen,  SGray .  453. 

The  doctrine  that  a  mortgage  after  payment 
cannot  be  revived  or  kept  alive  to  the  prejudice 
of  the  second  incumbrancer  has  no  applicatios 
to  this  case. 

2  Jones,  Mort.  ^§943,944. 

If  Richardson  or  his  representatives  had  my 
interest  fn  the  premises  at  the  time  of  the  as- 
signment, the  demandant  acquired  noneuoder 
that  a^'signment.  After  the  mortgagor  had 
broken  the  condition  of  the  mort^rage,  bis  pos- 
session became  adverse  to  the  mortgagee.wbicb, 
if  continued  for  twenty  years,  would  ripen  iato 
an  absolute  title.  The  mortgagee's  rigbt  of 
entry  would  then  be  barred  by  the  Statute  of 
Limitations. 

WilkinaoH  v.  Flovera.  87  Miss.  079;  Seekkom 
v.  Schanek,  48  N.  Y.  448;  1  Washb.  Real  Prop, 
chap.  13,  g§  1,  9. 

The  possession  of  bis  grantee,  who  entered 
and  kept  posaession  without  the  consent  of  the 
mortgagee,  would  surely  be  adverse. 

Patrtdge  v.  Bere,  6  ^ro.  &  Aid.  604,  note; 
Ihunderv.  BOcher,  8  East,  449. 

The  demandant  then  purchased  an  allied 
title  from  a  party  out  of  possession,  the  jiutj 
in  possession  not  acknowledging  its  validity, 
and  holding  adversely.  The  transaction  is  void 
for  maintenance. 

Sf««v.  iWr,  11  Mass.  549;  Bn'nley  v.Wiii- 
ing^  5  Pick.  348;  Stat.  32  Hen.  VIII.  ch^  9. 

The  demandant,  if  he  has  any  title,  is  estop- 
ped from  asserting  it. 

Chapman V.  Chapman,  tS9FA.  314;  Watlxrv. 
Flint,  11  Fed.  R^.  81. 

Mere  silence  will  woik  an  estoppel. 

2  Herm.  Estop,  937-940,  911.  917.  and 
cases  cited;  Morae  v.  Gurtia,  140  Mass.  112. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  demandant  claims  under  a  mortgage  to 
him  from  one  Blethen,  dated  in  NovembCT, 
1874.  When  this  mortgage  was  given  the  es- 
tate was  subject  to  a  prior  mortgMc  to  the  War- 
ren Five  Cents  Savings  Bank.  The  mortgage 
to  the  demandant  is  expressly  made  subject  to 
the  prior  mortgage.  It  contains  no  general 
warranty,  but  the  covenant  Is  that  the  grantor 
will  warrant  and  defend  the  piemises  against 
the  lawful  claims  and  demands  of  all  persons 
except  those  claiming  under  the  prior  mort- 
gage. In  July,  1878,  the  savings  bank  fore- 
closed the  first  mortga^,  and  under  the  power 
of  sale  contained  therein  dulv  sold  the  premises 
to  one  Osborne.  Without  doubt  this  sale  ter- 
minated the  demandant's  interest  in  the  prm- 
ises  and  vested  in  Osborne  an  estate  in  fee,  free 
from  the  demandant's  niortgage  or  any  ri^^ 
of  redemption  in  the  mortgagor  or  his  subse- 
quent grantees.  Subsequently  Osborne  con- 
veyed the  premises  to  said  Blethen.  Afterwards 
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the  premisea  were  coDveyed,  through  several 
intermediate  conveyances,  to  the  tenant. 

The  demandant  claims  that  when  the  prem- 
ises were  conveyed  to  Blctben  by  the  bank,  his 
mortgage  title  revive<l  and  attached  to  the 
premTses,*  on  the  ground  that  Blethen  was 
estopped  by  bis  warraoty  to  deny  the  demand- 
ant's title  uuder  his  mortgage. 

We  know  of  no  principle  on  which  this  claim 
can  be  sustained. 

It  ia  well  settled  that  if  a  man  conveys,  with 
full  covenants  of  warranty,  land  to  which  he 
has  DO  title,  or  an  imperfect  title,  and  if  he 
afterwards  acquire^  a  good  title,  bis  after-ac- 
quired title  enures  to  tne  benefit  of  his  gran- 
tee in  the  prior  deed,  upon  the  ground  that  he 
is  estopped  to  sa^  that  he  was  not  seised  in  fee 
of  the  estate  which  he  has  conveyed  with  war- 
ranty. Somes  V.  Skinner.  H  Pick.  53;  White  v 
Fatten,  34  Pick.  824;  Ruu  t.  Atpaugh,  118 
Bfass.  S69:  Knight  v.  Thayer,  125  Mass.  35. 

This  rule  rests  upon  the  ground  that  a  man 
shall  not  be  prrmitted  to  all^  a  fact  to  be  dif- 
ferent from  what  he  lias  expressly  asserted  it 
to  be  in  bLs  own  deed. 

But  in  the  case  before  us,  Blethen,  in  his 
deed  to  the  demandant,  did  not  warrant  against 
all  titles.  On  the  contrary,  he  exprcs^y  ex- 
cepts from  his  warranty  the  title  noder  the 
mortfi^  to  the  savings  bank.  Id  asser^g 
that  ntle  afterwards  acquired  by  him,  be  does 
not  alle^  anything  inconsistent  with  bis  as- 
sertions in  his  deed.  He  asserts  in  hiadeed  that 
the  prior  mortgage  is  a  paramount  title.  To 
give  the  doctrine  of  estoppel  the  operation 
>  which  the  demandant  claims  would  be  to  en> 
large  Blethen's  ooveoant  to  a  general  covenant 
<ft  wananty. 

By  the  deed  from  the  savings  bank  Osborne 
took  a  title  in  fee  pnramouot  to  the  demand- 
ant's title;  he  could  and  did  convey  this  para- 
mount title  to  Blethen,  who  has  done  nothing 
to  estop  himself  from  asserting  this  title.  The 
demandant  therefore  had  no  title  as  against 
Blethen,  and  it  follows  of  course  that  he  has  no 
title  as  against  the  tenant. 

Jtulgment  far  tenant. 


Nathaniel  DOLE,  Trustee, 
e. 

Georgianna  KETE8  et  al* 

1.  A  Umitmrtion  In  a  will  to  children  of 
testator's  children  create*  a  vested 
remainder  which  opens  and  lets  in 
those  bom  after  testator's  death;  and 
the  inartificial  use  of  the  word  "  revert" 
does  not  obscure  the  plain  meaning  that 
the  children  are  to  take  as  purchasers. 

2.  Under  such  a  limitation  the  testator's 
prandchildren  take  per  capitat  as 
the  whole  fund  goes  over  tc^ther.  and 
because  the  remainder  is  evit^tly  given 
in  the  same  proportions  as  the  reualn- 
derafterthe  wife^s  death,  which  is  limited 
by  .the  same  clause,  and  in  which  the 
remaindermen's  parents  take  no  Inter- 
est. 

(Essex  FUed  January  0. 1887.) 


•See  McOartoej  v.  Oabom,  6  West.  Rep.  TflS,  and 
note. 

MASS. 


APPEAX  from  a  decree.  A^k-med. 
Bill  in  equity  by  the  trustee  under  the 
will  of  Moses  Pcrley  to  obtain  the  instructions 
of  the  court  an  to  the  constructioD  of  the  will. 
The  bill  alleged  that  Moses  Perlcy,  late  of  New- 
bury, died  May  35,  1857,  leaving  a  will  con- 
taining the  following  provisions: 

"1.  After  paying  my  just  debts  and  funeral 
charges  I  give  and  bequeatli  to  my  beloved 
wife.  Nancy  Pitrley,  the  income  and  improve- 
mcDtof  my  house,  near  Parker  River  Bridge,  in 
Newbury,  during  her  natural  life,  and  uao  a 
handsome  maioteoaDce  from  my  estate. 

"2.  J  give  and  beaueatli  to  my  son,  John  Par- 
ley, $600  to  him  and  bis  heirs  lorever. 

"3.  All  the  rest  and  residue  of  my  estate, 
real  or  peraonal,  of  every  name  and  nature,  1 
give  the  income  and  the  improvement  of  the 
same  to  my  children,  to  wit,  John  Pcrley  end 
Barah  liauibert,  wife  of  Qeorge  Lambert;  and 
at  their  decease  the  said  real  and  personal  es- 
tate diall  revert  to  thdr  children;  and  also  the 
above-described  estate  given  to  my  beloveil 
wife  after  her  decease,  to  them  and  Uieir  heirs 
forever. " 

At  the  death  of  the  testator,  his  wife,  Nancy 
Perlev,  his  daughter,  Sarah  Lambert,  otherwise 
called  Sarah  J.  Lambert,  wife  of  George  Lam- 
bert, otherwise  called  George  N.  Lambert,  and 
his  son,  John  Perley,  were  all  living.  The 
wife  died  soon  after  the  death  of  the  testator  ; 
the  daughter,  Sarah  J.,  died  March  1,  1865, 
and  the  son,  John  Perley.  died  June  1885. 
The  said  George  N.  I^mbert  is  still  living. 
8aid  Satah  J.  Lambert  had  five  children,  four 
of  whom  were  bom  daring  the  lifetime  of  the 
testator,  and  were  living  at  the  time  of  his 
death,  to  wit,  Hannah,  Georgianna,  Maria  C, 
and  Sarah  P.  One  of  said  Hve  children,  John, 
was  born  December  10, 1857,  after  the  death  of 
the  testator.  Of  said  five  children  John  died 
June  19,  1864,  Sarah  P.  died  Februar);8. 1868, 
both  during  their  minority,  unmarried,  aud 
without  i^isue  ;  Maria  C.  married  defendant 
William  Clement  and  died  February  8, 1871 , 
without  issue:  Hannah  married  Charles  Now- 
ell,  and  died  September  17,  1869,  leaving  one 
child,  defendant  Emma  J.  Nowell,  born  Octo- 
ber 31,  1867.  The  husband  of  said  Hannah  is 
dead.  Georgianna  married  Henry  E.  Keyes, 
and  is  now  living.  Said  John  Perley,  son  of 
the  testator,  had  three  children,  all  Imrn  after 
the  testator's  death,  viz.,  the  defendants,  Sarah 
A.  Perley,  Susan  B..  wife  of  Patrick  J.  Han- 
ley,  and  James  M.  Perlev,  all  of  whom  are 
now  living.  The  plaintid,  trustee  under  said 
will  of  Moses  Perley,  now  lias  in  his  hands  the 
sum  of  $0,435.92.  which  be  holds  in  trust  for 
those  who  are  entitled  thereto  under  the  terms 
of  said  will,  and  which  be  is  desirous  to  pay 
over;  but,  conSicting  claims  having  arisen  be- 
tween those  who  are  entitled  to  said  fund  as  to 
the  proportion  which  each  shall  receive,  and 
the  probability  that  other  conflicting  claims 
will  arise  in  connection  therewith,  and  there 
being  no  adequate  means  of  determining  tbem 
otherwise,  so  as  effectually  to  protect  him,  the 
said  trustee,  from  the  risk  of  future  liability, 
etc.,  the  plaLDtiff  asks  the  instruction  and  di- 
rection of  the  coiul  as  to  the  manner  lo  which 
such  distribution  shall  be  made. 

Hearing  in  the  supreme  court  before  C.  Allen, 
•A.whoorderedthatthedevisein  the  third  clause 
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of  the  will  of  tbe  said  Moses  Perley  created  a 
vested  remainderio  the  childrea  of  tbe  testator'B 
children  opening  to  let  in  the  after-born  children 
of  said  children  ;  and  the  said  trustee  was  in- 
structed to  distribute  said  fund  as  follows: 
Oeorgianoa  P.  Keyes,  one  eighth ;  Georee 
Lambert,  adminiatrator  of  estate  of  Maria  C. 
ClemeDt,  one  eighth;  (Jeor^e  Ilambert,  admin- 
istrator of  estate  of  Hannah  liowell,  one  eighth ; 
George  Lambert,  administrator  of  estate  of 
Sarah  P.  Lambert,  one  eighth ;  George  Lam- 
bert, sole  heir  of  John  Lambert,  one  eighth ; 
James  M.  Perley,  one  eighth;  Sarah  A.  Perlev, 
one  eighth  ;  Susan  B.  Ilanley,  one  eighta. 
From  this  decree  defendant  Susan  B.  Hanley 
appealed. 

Mmrt.  Bnckett  ft  Poor*  for  Buaan  B. 

Hanley,  appellant: 

The  intention  of  the  testator,  as  clearly  ex- 
pressed in  the  will,  is,  that  at  tbe  decease  of  his 
children  bis  estate  shall  pass  by  operation  of 
law,  and  not  by  gift,  to  their  children.  The 
word  "children"  may  be  construed  to  mean 
"heirs,"  in  order  to  give  effect  to  the  intent  of 
the  testator. 

Hmghton  v.  KendaU,  7  Allen,  72. 

Where  an  estate  in  remainder  is  devised  to 
the  heirs  of  a  person  to  whom  an  intervening 
life  estate  is  given,  contingent  remainders  will 
be  created  for  those  who  may  be  such  beirs  at 
the  time  of  the  death  of  the  devisee  of  tbe  life 
estate. 

Putvattt  V.  Oteoion,  99  Ulasn.  464:  Riehardaon 
v.  WlieaUand,  7  Met.  109;  White  v.  Woodberry. 
9  Pick.  136. 

Tbe  limitation  over  upon  the  death  of  the 
testator's  children  is  not  a  devise  to  a  single 
class.  Tbe  children  of  each  child  of  the  testa- 
tor fonn  a  distinct  class,  whorespectivelytake 
the  separate  share  of  the  estate  in  which  their 
ancestor  had  a  life  interest. 

Hill  V.  Simonds,  125  Mass.  686;  MmiamY. 
Simonde,  131  Mass.  198. 

Therefore,  whether  we  construe  the  language 
strictly  or  seek  to  carry  into  effect  the  intent 
of  the  testator,  each  of  the  three  children  of 
John  Perley  is  entitled  to  one  third  of  that . 
share  the  testator's  estate  in  which  their 
father  bad  a  life  interest,  or  one  sixth  of  the 
entire  estate. 

Meeert.  David  I*.  Wlthiniftcm,  and  Na- 
thaniel N.  Jones,  for  George  Lambert, 
Georgianna  F.  Keycs,  William  F.  Clement,  and 
Emma  J.  Nowell. 

This  is  a  legacy  to  children  of  other  persons 
than  tbe  testator,  and  by  it  are  created  vested 
remainders  per  cavita,  subject  to  open  and  ad- 
mit after-born  children. 

Weston  V.  Fatter,  7  Slet.  297;  Dingley  v.  Ding- 
ley,  5  Mass.  fi87;  Bateom  v.  Ilaynea,  14  Allen, 
304;  BallaM  v.  BaUard,  18  Pick.  41;  White  v. 
Ourlie,  12  Gray,  54;  Moore  v.  Weaioer,  16  Gray, 
305;  Pike  v.  mphenmn,  99  Mass.  188;  Blanch- 
ard  V.  Banehard,  1  Allen,  228 ;  HatfiOd  v. 
Sillier.  1 14  Mass.  48;  Darling  v.  ^nekard,  109 
Mass.  176. 

In  Wetton  v.  Fatter,  7  Met.  297.  tliere  was  a 
devise  to  son  A;  if  be  died  unmarried  and  with- 
out children,  to  the  children  of  sons  of  B,  C,  and 
D.  Shaw,  Ch.J.,  says:  "  This  is  a  vested  re- 
mainder and  vested  in  them  at  death  of  the  tes- 
tator, but  as  it  was  intended  for  the  equal  bene- 
fit of  all  the  children  coming  within  the  de- 
8B0 


scription,  it  would  open  and  let  in  after-bom 
children.  The  court  are  also  of  the  opinion 
that  all  tbe  children  of  the  three  sons  took  in 
their  own  right  per  capita  and  not  per  tUrpea.'' 
This  is  true  even  when  there  are  two  interven- 
ing life  estates, 

Miehardaon  r.  WheaUand,  7  Met.  ITS. 

Here  there  was  a  devise  toadanebterdurinc 
her  life,  to  the  daughter's  husband  during  hn 
life,  and  at  the  decease  of  both  to  be  divided 
amone  the  heirs  of  each.  Tbe  court  says:  "Bat 
suppose  the  word  "heirs"  in  thisdevise  be  con- 
strued to  mean  children,  *  «  *  then,  if  anyone 
or  more  were  living  at  time  of  the  death  of 
tbe  testator,  such  one  or  more  would  take  a 
vested  remainder  «  *  *  liable  to  open  for  tbe 
admission  of  after-bom  children."  It  is  vested 
even  when  contingent 

Winslow  V.  Goodwin,  7  Met.  868. 

This  view  is  further  strengthened  by  the  nse 
of  the  word  "revert,"  "  A  reversion  is  a  pres- 
ent vested  estate  by  virtue  of  which  the  tenant 
will  have  that  land  aaoAn  on  the  termination  of 
the  particular  estate.  In  personal  estate  "an 
interest  subject  to  the  life  of  some  other  peiMm." 

Kapalje  &  Law.  L.  Diet. ;  Cruise.  Dig.  tit 
17,  gS  1-13;  Com.  Dig.  EataUs,  4,  23. 

Holmest  J.,  delivered  the  opinion  of  the 
court : 

The  limitation  to  tbe  children  of  tbe  testator's 
children  created  a  vested  remainder  which 
opened  and  let  in  those  horn  after  tbe  testator's 
death.  Weston  v.  Foster,  7  Met.  397;  Hatfield 
V.  Sohier,  114  Mass.  48;  Oihbens  v.  Qibbent,  140 
Mass.  103.  The  inartificial  use  of  the  word 
"revert"  no  more  obscures  tbe  plain  meaning 
that  tbe  children  are  to  take  as  purchasers  than 
"descend  to  his  legal  heirs"  in  White  v.  Wood- 
berry,  9  Pick.  186,  138,  or  "inherit"  in  Jftwrev. 
Wenter,  16  Gray,  806. 

The  question  whether  the  remainder  is  to  be 
taken  per  capita  or  per  ttirpct  is  more  difficult 
The  English  rule  is  that  when  property  is  given 
to  A  and  B  as  tenants  in  common,  and  at  their 
decease  to  their  children,  the  latter  take  per 
ttirvet;  tbe  testator's  intent,  that  the  share  of 
each  tenant  in  common  shall  continue  separate 
and  go  to  his  children,  being  inferred  from  tbe 
fact  that  it  will  go  over  immediately  upon  his 
decease.  Pery  v.  White,  Cowp.  777,  781 ;  FUnn 
V.  Jenkins,  1  Co!l.  865;  Arrow  v.  Meltih,  1  De  G. 
&  8.  855;  Willea  v.  Douglas,  10  Beav.  47;  Tht- 
ner  v.  Whittaker,  28  Beav.  196;  WiUes  W^, 
L.  a  20  £q.  84a;  BMighUm  v.  Kendatt,  1  AUeo, 
72,  77. 

Perhaps  this  court  has  gone  further  than  the 
English  courts  would  in  reading  "at  their  de- 
cease" as  meaning  "when  all  tbe  life  tenants 
shall  have  died,"  rather  than  "as  they  respect- 
ively die."  Loring  -v.Ooolidge,  99  Mass.  191, 
192. 

But  when  this  interpretation  is  adopted  the 
reason  for  tbe  English  rule  ceases,  beauue  tbe 
whole  fund  goes  over  together  instead  of  in 
separate  shares  at  different  times. 

we  are  of  opinion  that  the  testator's  grand- 
children take  per  capita,  not  only  on  the  ground 
that  we  must  follow  Loring  v.  CooUdge  and 
hold  that  the  whole  fund  goes  over  together, 
hut  also  because  this  remainder  isevidaitly 
given  in  the  same  proportions  as  the  remainder 
after  the  wife's  deaUi,  which  is  limited  by  the 
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same  clause;  and  as  the  remaindermen's  parents 
take  no  interest  fai  the  latter,  there  can  be  do 
doubt  that  if  it  Stood  alone  It  would  go  per 
eapiia.     Wuttm  r.  FbtUr,  tupra. 

The  presence  of  the  latter  limitation  and  the 
slightly  illiterate  character  of  the  will  make  it 
more  likely  that  the  words  "after  their  decease" 
were  used  in  a  popular  rather  than  in  a  strictly 
logical  sense,  and  thus  enable  us  to  apply  the 
authority  of  Loring  v.  Coolidge  with  more  con- 
fidence. And  conversely,  the  construction 
which  we  give  to  the  woids  "after  their  de- 
cease" makes  it  more  probable  that  the  intention 
to  be  gathered  fnim  the  limitation  of  the  re- 
mainder after  the  wife's  death  is  the  true  pur- 
pose of  the  whole  clause,  rather  than  that  for 
which  there  is  some  color  in  other  portions  of 
Uw  clause  taken  by  themselves.  See,  further, 
PaUard  v.  BaUard,  18  Pick.  41, 46. 

In  Merriam  v.  8imond$,  121  Mass.  198,  208, 
there  was  an  indication  that  the  remaindermen 
would  have  taken  in  a  representative  capacity 
if  the  gift  to  the  first  takers  had  been  absolute, 
for  the  remainder  was  "to  their  children  or 
legal  representatives,"  and  the  decision  went 
OD  the  ground  that  1^^  representatives  were 
menUoned, 

Duree  affirmed. 


Sodolphus  J.  CROACHER 

V, 

P.  William  OESTINa. 

1.  Id  a  writ  of  entry,  the  plea  of  diaaei- 
sln  pats  the  whole  title  in  Issue,  and  the 
tenant  may  maintain  the  issue,  either 
Dpon  fediure  of  demandant  to  show  title, 
or  upon  evidenoe  of  title  in  himselt 

3.  The  title  of  both  parties  was  derived 
fiMHtt  a  common  soarce,  that  of  de- 
mandant being  as  heir  at  law  and 
grantee  of  the  other  heirs  at  law  of  their 
ancestor,  and  that  of  the  tenant  being 
under  a  sheriff^s  deed  issued  upon  execu- 
tion and  sale  under  a  judgment  against 
such  ancestor. 

3.  In  such  case,  where  the  execution,  levy, 
and  mmXa  were  in  all  respects  reflrolw* 
and  in  strict  oonformity  with  the  stat- 
ute, and  the  property  not  being  attached 
on  mesne  process,  a  copy  of  the  execn- 
tton,  with  a  memorandum  of  the  sela- 
ore  of  the  real  estate,  was  depoaited  by 
the  sheriff  in  the  office  of  the  register  of 
deeds,  and  notice  of  the  time  and  place 
of  nle  was  properly  made  on  demand- 
ant by  leaving  it  at  his  last  usual  place 
of  abode,  the  title  of  the  tenant  was  a 
good  defense  and  must  prevail  in  the 
writ  of  entry. 

4.  Where  the  sheriff  had  proceeded  with- 
out nnnecessaiT  delay  to  complete  the 
levy  begun,  and  the  seizure  was  of  rec- 
ord, and  one  abortive  attempt  had 
been  made  to  sell,  the  purchaser  there- 
at having  refused  to  complete  his  par- 
titimae,  and  the  sheriff  proceeded  anew 
to  give  notice  of  the  time  and  place  ap- 
pointed for  a  resale,  and  no  rights  of 
third  parties  had  Iwen  affeoted.  the  ne- 
ecBDaiy  d^y  in  completing  the  levy  and 


sale  is  Immaterial.  The  oflcer  had  pro- 
ceeded in  all  reepects  in  accordanee 
with  the  statute*  and  another  seisure 
of  the  land  and  record  thereof  was  not 
required. 

(Bristol — Filed  Januarr  5,  UST.) 

ON  demandant's  exceptions.  Overruled. 
Writ  of  entry.  The  declaration  was  sub- 
stantially as  follows:  In  a  plea  of  land,  where- 
in the  demandant  demands  ag^nst  the  said 
Oesting  a  certain  messuage  and  parcel  of  land 
situatM  in  New  Bedford,  of  which  messuage 
and  lot  of  land  the  said  defendant  unjustly 
disseised  him  within  twenty  years  last  past. 
Whereupon  the  said  Croacher  says  that  within 
twenty  years  last  passed  he  was  seised  of  said 
messuage  and  lot  in  bis  own  demesne  as  of 
fee,  and  of  which  the  said  Oesting  diss^sed 
bim  as  aforesaid.  The  tenant  in  his  answer 
denied  that  be  disseised  the  demandant. 

At  the  trial  in  the  superior  court,  before  Bar- 
ker, J. ,  the  demandant  offered  evidence  tending 
to  ^ow  title  jn  himself  in  fee  simple  as  heir  at 
law,  and  grantee  of  the  oth^  heir  at  law,  Dan- 
iel B.  Cn»chor,  deceased,  and  rested. 

The  tenant  offered  evidence  of  title  in  him- 
self under  a  sherilTs  levy  and  sale  of  same 
property,  upon  an  execution  aniinst  tbe  goods 
and  estate  of  said  Daniel  B.  Croacber,  which 
issued  out  of  the  Superior  Court  of  Bristol 
County  on  the  0th  of  January,  1885,  on  a  judg- 
ment fn  favor  of  one  EUzabeth  Gibbs  for  tbie 
sumof  $687.76.  Tbe  demandant  objected  to  the 
admission  of  said  execution  and  return  thereon, 
and  claimed  that  under  the  tenant's  ^lea  or 
answer  thp  tenant  could  not  set  up  title  m  him- 
self, and  that  said  levy  and  return  d(d  not  pass 
any  title  to  Mdd  tenant  and  was  illegal  and  void. 
The  tenant  offered— the  demandant  objecting— 
a  deed  from  the  sheriff  to  the  tenant  under  the 
said  levv. 

The  demandant  asked  the  court  to  rule  that 
the  title  thus  offered  by  the  tenant  did  not  con- 
trot  demandant's  title,  and  was  no  defense  to 
the  demandfuit's  writ  of  entry  under  tbe  plead- 
ing nor  under  the  sheriff's  acts. 

The  court  declined  so  to  rule,  and  ruled  that 
the  tenant  was  entitled  to  a  verdl<A,  and  the 
jury,  by  direction  of  Uie  court,  returned  a  ver- 
dict for  tbe  tenant,  and  the  demandant  alleged 
exceptions. 

E.  L.  Barney,  for  demandant: 

The  tenant  could  only  dispute  demandant's 
title  under  the  plea  of  the  general  issue.  He 
could  not  have  shown  title  in  a  stranger. 

JoAnxmv.  Boardman,  6  Allen,  28;  lV<uk  v. 
Wheeler,  7  Allen,  109;  Patten  v.  Adam,  8  Al- 
len, 204.  . 

It  is  true,  under  this  plea  ot  tml  diaaetain 
without  specification,  the  tenant  may  set  up  a 
right  of  homestead  in  the  premises. 

Sican  V.  Stephens,  99  Mass.  7. 

But  that  is  not  title  in  himself ,— it  is  only 
want  of  title  in  demandant ;  a  homestead  u 
exempt  "from  the  laws  of  conveyance,  descent 
and  devise." 

Pub.  Stat.  chap.  133,  §  1. 

The  courts  hold  officers  to  the  strict  letter  of 
the  law,  in  the  levy  of  lands.  This  principle 
is  too  well  settled  to  require  citation  of  author- 
ises.  Even  neglect  to  serve  ncAice  in  hand  was 
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not  complied  with  by  aernng  at  last  and  usual 
places  of  abode. 

Parker  v.  Abbott,  130  Mass.  25;  Welnh  v.  Ma- 
eojrtber,  130  Mass.  28,  see  note ;  Bayley,  Peti- 
tioner, 183  HasB.  457. 

The  tenant's  title  to  tbe  land  in  question  de- 
pends on  the  validity  of  the  dienfTs  doings 
and  deed. 

See  cases  cited  above. 

Mr.  W,  C.  Parker,  for  tenant: 

Under  tenant's  plea  of  nut  ditsemn  he  could 
set  up  title  in  himself.  "Ifuldimttin  putsthe 
whole  title  in  issue.  This  issue  may  be  main- 
tained by  the  tenant  ou  liis  part,  either  nega- 
tively, by  disproof  of  the  title  set  up  by  the 
demandant,  or  affirmatively,  by  proof  oi  title 
in  himself." 

Stcan  V.  Stephens,  99  Mass.  7,  10. 

If  a  copy  was  needed  to  be  recorded  upon 
proceeding  over  again,  yet  the  levy  was  good 
without  such  record,  except  as  against  a  pur- 
chaser without  notice  of  the  levy. 

Pub.  Stat.  chap.  172,  g  4. 

A  copy  of  tbe  execution  is  required  to  be  re- 
corded only  in  case  there  has  been  do  attach- 
ment. Ad* attachment  is  valid  agnmst  all  per- 
sons but  subsequent  purchasers  and  attaching 
creditors,  though  no  record  is  madej  of  the 
attachment. 

Pub.  Stat.  chap.  161,  g  62  ;  Coffin  v.  Ray,  1 
Met.  212. 

Tbe  first  notice  of  sale  is  coDsidcred  the  time 
of  seizure  (Pub.  Ktat.  chap.  172.  g  45),  and  tbe 
giving  of  such  notice  is  itself  the  act  of  seizure 
{Hardy  V.  f^affard,  132  Mass.  332). 

The  officer  had  authority  to  offer  the  land  a 
second  time  upon  the  failure  of  the  first  sale. 

H  ilton  v.  Loring,  7  Mass.  892.  , 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

The  plea  of  nul  diaseian  puts  the  whole  title 
in  issue.  Tbe  tenant  can  maintain  the  issue 
either  upon  the  failure  of  the  demandtint  to 
show  title  in  himself,  or  by  evidence  of  title 
in  the  tenant.    8iean  v .  Stepfiens,  99  Mass.  7. 

The  demandant's  title  was  through  Daniel  B. 
Croacher  as  heir,  and  by  deed  from  the  other 
heirs.  The  tooant's  title  was  under  a  sheriff's 
levy  and  sale  upon  an  execution  against  the 
Roods  and  estate  of  Daniel  B.  Croacher,  and  a 
deed  from  the  sbeiilF  to  the  tenant. 

We  do  not  underetand  that  the  demandant 
makes  any  objection  to  the  sale  of  the  16th  of 
February,  1885,  to  Charles  E.  Hoard,  or  to  the 
proceedings  of  the  sheriff  under  that  sale.  It 
appears  from  an  examination  of  the  sheriff's 
return  upon  the  execution,  that  up  to  this  time 
he  had  proceeded  step  by  step  in  accordance 
with  the  requirements  of  the  statute.  After 
the  estate  was  knocked  down  to  Hoard  by  tbe 
officer  acting  as  auctioneer,  and  after  Hoard 
had  made  the  deposit  of  $135,  required  by  the 
terms  of  the  sale,  he  refused  to  complete  the 
sale,  pay  the  balance  due.  and  take  the  deed  of 
tlie  premises  upon  tender  of  the  same  by  the 
sheriff. 

The  officer  thereupon  did  not  return  the  exe- 
cution (Pub.  Stat.  chap.  173,  §  53),  but  treated 
the  attempted  sale  as  if  it  baa  not  been  made, 
and  proceeded  anew  to  give  notice  of  tbe  time 
and  place  appointed  for  a  sale  of  tbe  estate. 
He  had  already,  on  the  16th  of  January,  1886, 
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seized  tbe  estate  on  the  execution,  and  as  it  bod 
not  been  attached  on  mesne  process  In  the  sxiit, 
he  had,  in  conformity  with  Pub.  Stat.  chap. 
173,  g  4,  deposited  in  the  office  of  the  r^istry 
of  deeds  a  copy  of  the  execution,  with  a  mem- 
orandum upon  it  of  his  seizure  of  the  real 
estate.  The  statute  directs  that  when  land  is 
taken  on  execution,  tbe  officer  shall  give  notice 
of  the  taking  to  tlie  debtor,  and  that  he  shall 
complete  the  sale  without  unnecessary  delay. 
Pub.  Stat.  chap.  173,  §  3. 

The  statute  has  fixed  no  definite  time  withh 
which  to  limit  his  completion  of  the  sale.  Be 
had  proceeded  without  unnecessary  delay  to 
complete  the  levy  begun.  The  seizure  was  of 
record.  Tbe  rights  of  third  persons  have  not 
been  affected.  A  delay  of  the  officer  to  com- 
plete the  levy  and  sale  was  immaterial  3  no 
rights  had  been  acquired  during  the  dehy. 
BeU  v.  WaU/i,  130  Mass.  163. 

We  do  not  think  that  the  officer  was  required 
to  make  another  seizure  of  the  land  and  record 
it  after  tbe  failure  of  tbe  first  attempt  to  sell. 
The  officer  has  proceeded  in  all  respects  in  ac- 
cordance with  the  statute. 

The  service  of  notice  to  tbe  demandant  of 
tbe  time  and  place  appointed  for  the  sale  was 
properly  made  by  leaving  the  notice  at  the  last 
ana  usual  place  of  abode  of  the  demandant. 
Wel«/i  v.  Maeomber,  130  Mass.  38  and  note; 
Pub.  Stat.  chap.  172,  §  46. 

Exe^iont  overruled. 


Daniel  H.  FERREN 

V. 

OLD  COLONY  R.  R.  CO. 

1.  One  who,  knowing;  and  appreciating 
the  danger*  enters  upon  a  perllooa 
work,  even  though  he  does  so  unwilling- 
ly and  by  order  of  his  superior  officer, 
must  bear  ike  risk ;  bat  where  fae  is 
not  aware  of  the  danger,  and  such  ^no~ 
ranee  is  consistent  with  due  precaution, 
tbe  ease  is  otherwise. 

2.  Where  the  employee  was  called  on  by 
the  foreman  to  assist  in  work  which 
was  outside  of  the  work  which  he  was 
employed  to  do,  and  in  a  perilous 
pl&ee  where  he  bad  never  before  dcme 
such  work,  and  the  peril  was  not  obvi- 
oos  to  him,  and  his  attention  was  so 
given  to  the  work  that  fae  did  not  dis- 
cover the  danger  till  too  late  to  save 
biiuself,  it  can  not  be  said,  as  a  matter 
of  law,  that  he  must  be  held  to  have 
examined  the  risk.  Under  such  <^ 
cumstances,  whether  he  wa^i  in  the  exer- 
cise of  due  care  was  a  question  for  the 
jury. 

8.  In  such  cases  it  is  for  the  Jury  to  find 
whether  plaintiff  did  or  did  not  kmnr 

or  appreciate  the  risk  of  the  work,  and 
that  in  the  exercise  of  due  care  he  was 
not,  as  matter  of  law,  bound  to  know 
or  appreciate  the  same. 

(Bristol  Filed  Januarr  &,  1887.1 

ON  report.   New  trial  granted. 
Action  of  tort  to  recover  for  injuries  ns- 
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tained  by  the  plaintiff  on  the  defendant's  prem- 
ises by  (he  crushiiii^  of  the  plaintiff  between  a 
coal  car  and  the  bnck  outer  wall  of  a  building 
in  close  proximity  to  the  track  on  which  the 
car  was  moving.  Trial  in  the  superior  court 
before  Hammond,  J.,  where  the  following  evi- 
dence was  submitted: 

Daniel  M.  Ferren,  the  plaintiff,  testified: 
"  Am  fifty -four  years  old.  and  a  blacksmith; 
came  to  work  for  the  defendant  as  a  black- 
smith in  1876;  did  geueral  forging;  my  work 
did  not  include  anything  else:  I  had  nothing 
to  do  with  tbe  yard  work.  On  ^January  20, 
18S8,  in  tbe  morning,  I  went,  as  usual,  to  my 
work;, I  guess  about  an  hour,  I  should  say,  I 
had  been  at  work;  I  should  say  about  8  o'clock. 
About  that  time  Mr.  Hopkins,  foreman  of  the 
room,  of  tbe  blacksmith  shop,  of  the  forging 
department,  came  in  close  to  my  fire  and  said 
'  All  hands  out  to  move  a  car.'  I  then  bad  a 
heat  on  the  anvil  working;  the  others  started; 
the  call  was  for  all  blacksmiths  and  helpers; 
there  was  a  general  start.  I  don't  remember  of 
any  fire  bein^  idle;  all  were  at  work.  I  went 
out  tbe  outside  door.  They  began  to  gather 
about  the  car  to  take  their  places.  The  car  at 
the  time  was  Just  in  front  of  the  door.  It  was 
chilly,  and  I  went  back  and  got  my  coat. 
Georgie  Frost,  engineer,  stood  in  the  doorway 
at  the  time.  I  fell  into  tine  on  tbe  side  of  the 
car  next  to  the  door,  next  to  the  building;  Mr. 
Frost  was  at  my  right.  As  tbe  car  passed 
alongside  of  the  building  my  position  was  about 
like  this.  [Witness  here  placed  himself  in  a 
position  as  though  leaning  forward  pushing  at 
the  side  of  the  car,  with  bis  face  obliquely  lor- 
ward  toward  the  car.]  I  wa.*:  pushing  the  car; 
ttiecar  began  to  move ;  of  course  it  moved  slowly 
at  firsL  We  got  it  under  pretty  good  headway 
and  going  along  all  smoothly  and  nice.  The 
first  thing  I  oteerved  Mr.  Dunbar,  the  man 
who  was  before  me,  drop  to  tbe  ground  under 
tbe  car.  I  thought  it  was  a  kind  of  funny  pro- 
ceeding; I  looked  and  saw  where  I  was;  i  saw 
tbe  danger  I  was  in.  Like  liglitning  it  crossed 
my  mind,  I  can't  so  under  there  among  those 
wheels;  I  will  stop  where  I  am;  I  will  not  go 
any  further;  I  bad  pushed  as  far  as  I  could;"  I 
thought,  I  will  get  another  bold  when  I  come 
back.  I  was  leaning  forwurd,  so,  when  I  came 
back,  one  of  those  stake  pockets  tbat  was  at 
my  dioulder  struck  me  on  tbe  shooldcr,  drove 
me  ahead  a  step  or  two  from  the  back,  struck 
this  right  shoulder;  tbe  stake  iron  took  me  on 
my  right  shoulder  and  knocked  me  ahead  and 
up  against  the  side  of  tbe  building;  I  could  not 
recover  myself  readily.  This  shoulder  caught 
on  the  rough  bricks,  and  Tn\  coat  fastened  it  to 
the  wall.  As  I  stood  in  this  shape,  bound  here 
by  the  shoulder,  tbe  car  moving  in  this  direc- 
tion, it  rolled  me  Hke  this.  [The  witness  here, 
by  the  motion,  showed  how  he  was  rolled  be- 
tween the  car  and  tbe  building.]  I  was  fast 
there.  In  order  to  get  me  out  they  were  obliged 
to  move  tbe  car;  I  could  hear  the  snapping, 
cracking,  and  grinding  of  tbe  bones  of  my 
shoulder;  my  chest  seemed  to  be  doubling  right 
up  together,  all  crushed  together;  there  was  a 
strain  on  my  bip.  and  it  seemed  as  if  it  was  be- 
ing pulled  to  pieces.  All  at  once  that  some- 
tbmg  gave  way;  I  could  feel  that  parting;  my 
hip  was  between  the  car,  these  stakes,  and  the 
buOding.  It  seemed  as  thou^  the  pressure 
XAsa. 


about  mv  head  was  pulling  my  neck  out  of 
shape.  The  width  of  the  space  [between  the 
car  and  the  building],  I  have  since  learned,  was 
from  7  to  7^  inches;  I  was  forced  into  this 
place.  As  soon  as  I  was  caught  I  sung  out, 
and  I  think  it  was  my  helper  that  says:  '  Hold 
on,  stop  the  car,  for  yon  are  killing  Dan.'  I 
suppose  tbey  tried  to  stop  the  car;  it  stopped,  at 
any  rate,  immediately,  whether  from  my  resist- 
ance 1  don't  know.  The  car  was  rolled  back;  I 
dropped  to  the  ground;  then  they  came  in  (four 
men)  and  took  me  up;  tbey  carried  me  into  the 
engine  room  to  a  settee." 

Witness  then  testified  as  to  the  extent  of  his 
injuries,  bis  state  of  health  at  the  time  of  tbe 
injury,  and  his  condition  since.  On  cross  ex- 
amination plaintiff  testified;  "  I  went  out  that 
morning  because  Mr.  Hopkins  called  out  for  all 
hands  to  come  out  and  move  the  car.  It  was 
a  general  call  for  hands,  and  it  would  look  a 
little  cheeky  for  me  to  stay  in  with  all  the  rest 
going  out;  hud  gone  out  before  in  reply  to  such 
a  call;  had  moved  cars  on  another  track  before. 
I  was  in  the  shop  from  1876  to  1883,  most  of 
the  time.  Should  say  there  were  a  dozen  men 
pushing  the  ciir.  I  looked  ahead  when  I  was 
pushing  the  car.  No  one  told  me  where  to 
take  hold  of  tbe  car;  all  the  direction  I  had 
was  the  call  from  Mr.  Hopkins.  I  was  about 
these  premises  for  seven  years  and  knew  them 
pretty  well,  I  never  refused  to  go  out  with 
the  men,  tbougb  I  entered  protest.  I  saw  the 
wall  of  tbe  building,  and  the  side  of  the  car;  I 
saw  tbe  space  between  the  two,  into  which  I 
was  going." 

Albert  Clark  testified  in  substance:  "Am  a 
blacksmith  in  the  employment  of  defendant; 
heud  Mr.  Hopkins  on  the  day  of  the  accident 
call  for  the  hands  to  come  out  and  move  a  car. 
I  went  out  with  Ferren.  The  first  I  beard 
after  we  began  to  move  the  car,  some  one  cried 
that  Ferren  was  hurt,  and  we  pushed  the  car 
back.  I  should  say  tbe  space  between  the  car 
and  tbe  building,  without  measuring,  was  about 
6  inches."  Witness  further  testified  to  tbe  in- 
juries to  plaintiff,  and  that  he  and  plaintiff  had 
frequently  gone  out  to  help  move  a  car;  that 
the  car  in  question  was  a  flat  car. 

George  H.  Frost,  tbe  engineer  at  the  works, 
testfied:  "I  was  assisting  in  pushing  the  car 
and  came  near  getting  caught  between  tbe  car 
and  the  building;  jumped  back.  I  suppose  the 
iron  stakes  on  tbe  car  caught  Ferren  and  rolled 
him  in.  Since  the  accident  the  track  has  been 
moved  away  from  tbe  building  6  inches  fur- 
ther." 

There  was  other  eVidence  tending  to  show 
that  it  was  customaiy  for  the  men  to  come  out 
and  help  move  tbe  cars,  and  that  tHe  space  be- 
tween the  car  track  and  tbe  building  was  so 
narrow  that  a  person  could  not  pass  when  a  car 
was  on  the  track;  that  the  space  between  tbe 
car  track  and  the  building  narrowed  about  f,^r> 
of  an  inch  in  a  foot  by  a  curve  in  the  track; 
and  that  the  track  was  laid  with  the  proper 
curve  for  tbe  situation  of  tbe  buildings  about  it. 
There  was  also  evidence  that  the  car  in  ques- 
tion was  n(H  one  of  the  defendant  company's, 
but  a  car  of  another  company. 

It  was  not  claimed  by  tbe  plaintiff  that  the 
tracks  or  buitdingB  were  in  any  other  way  un- 
safe or  dangerous,  except  in  uieir  relation  to 
eadi  other  and  to  other  penoanent  objects  of 
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the  yard.  It  was  not  claimed  that  the  car  was 
unsafe  or  dangerous,  except  in  its  relation  to  the 
building,  yard,  and  the  ti'ack  upon  which  it  was 

moving. 

Upon  this  evidence  the  court  ruled  that  the 

Slflintiff  could  not  recover,  and  directed  a  ver- 
ict  for  the  defendant,  to  which  ruling  and 
direction  the  plaintiff  excepted,  and  the  presid- 
ing judge  reported  the  case  for  the  determina- 
tion of  the  supreme  Judicial  court. 
Meatn.  Reed  A  Dean,  for  plaintiff: 
An  employer  is  under  an  implied  contnuA 
with  those  be  employs  to  furnish  suitable  and 
safe  means  for  carrying  on  his  bunness,  and  this 
includes  an  obligation  to  provide  a  suitable 
place  where  the  servant  may,  in  the  exercise  of 
due  care,  safely  perform  his  duty;  and  if  special 
dangers,  unseen,  hidden,  unappredaUe  to  the 
employee,  exist,  the  emplo}^  u  bound  to  warn 
the  employee  against  tbem. 

Coombti  V.  Bedford  Cordage  Go.  102  Mass. 
572;  8mnB  v.  Houmtonic  R.  R  (Jo.  8  Allen,  445; 
SuUiran  v.  India  Mfg.  Co.  113  Mass.SST;  Hol- 
denv.  f-itchburgR.  R.  Go.  129  Mass.  268. 

This  principle  is  not  inconsistent  with  the  rule 
of  law  that  the  employee  assumes  those  obvi- 
ous risks,  inherent  in  the  snrice  he  contracts  to 
do,  of  which  he  is  presumed  to  have  know- 
ledge. 

Zoe^oy  V.  Boston  A  L.  R.  R.  Co.  126  Mass.TS; 
Teaton  v.  Boston  A  L.  R.  R.  Co.  185  Mass.  418; 
Learg  v.  Boaton  eft  A.  R.  R.  Co.  180  Mass.  5,sO; 
RuaaOl  t.  TiOottmi,  140  Mass.  301. 

These  cases  do  not  conflict  with  the  cases 
previously  cited,  and  various  decisions  which 
lire  directly  in  point. 

Chicago,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  III. 
272;  Ohieago  tfe  R.  I.  R.  R.  Go.  v.  Clark,  11  III. 
App.  104;  Walsit  v.  Oregon  R.  <6  Nav,  Co.  10 
Oreg.  260;  FaHow  v.  miy.  108  U.  S.  288  (Bk. 
27.  t.  ed.  728);  McDermott  v.  N.  Y.  Gent.  etc.  R. 
R.  Go.  28  Hon.  825 ;  SaU  v.  Pa^ifle  R.  Go.  16 
Fed.  Rep.  744;  Baxter  v.  Roberta,  44  Cal.  187. 

It  cannot  be  held,  as  a  matter  of  law.  that  the 
defendant  was  not  negligent  in  setting  the 
plafaitifT  to  work  In  the  puce  of  danger,  with- 
out any  warning  or  notice  of  the  danger.  This 
is  a  question  of  fact  for  the  fury  upon  Uie  evi- 
dence and  the  view. 

i^une  V.  Hovtatonie  R.  R.  Co.  8  Allen,  441; 
lA?omba  V.  New  Bedford  Oordage  Co.  102  Mass. 
673;  Ghieago,  B.  A  Q.  B.  R.  Co.  v.  Gregory,  58 
111.  373;  Chieago  AR,l.R.R.Co,  v.  Clark,  11 
111.  App.  104. 

The  danger  was  not  obvious,  appreciable,  and 
necessarily  incidental  to  the  service  for  which 
the  plaintiff  contracted,  or  whidi  he  assumed 
upon  the  call. 

2joT^-r.BoUonAL.B.B.  C$>.  ISSMass.  79; 
Zearpv.Bo»tonAA.R.R.  Co.  139  Mass.  680. 

It  cannot  be  held,  as  mutter  of  law,  upon  the 
reported  evidence  and  upon  the  view,  that  the 
plaintiff  was  not  in  the  exercise  of  due  care. 
This  also  is  dearfy  a  quration  of  fact  for  the 

V.  New  Bedford  Cordaoe  Co.  102  Mass. 

673. 

The  evidence  reported  shows  that  the  plain- 
tiff, a  blacksmiU),  called  suddenly  away  from 
his  ordinary  work  to  an  unaccnstotned  service 
and  place,  actually  had  no  appreciable  sense  of 
the  danffc^  incident  to  this  new  service  until  it 
was  too  late;  and  further,  tiiat  he  had  no  op- 
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portuni^  to  gaum  or  determine  the  danger  in- 
cidwt  to  the  sernce,  and,  fhnn  the  metSod  of 
stationing  the  men  who  were  called  about  the 
car,  was  put  off  all  guard  and  impliedly  in- 
vited to  serve  as  he  did.  Under  these  circum- 
stances he  cannot  be  held  to  be  negligent. 

Ford  V.  Fitehburg  R.  R.  Co.  110  Mass.  240; 
Lawleaa  v.  Conn.  River  R.  R.  Co:  136  Mass.  1; 
Snow  V.  Hovtatonie  R.  R.  Co.  8  Allen,  441; 
6reenleetf-7.  lU.  Gent.  R.  R.  Co.  39  Iowa.  47. 

It  cannot  be  claimed  that  a  failure  ornegleet 
to  warn  or  notify  bv  the  foreman,  Hopkins,  or 
to  properly  station  tine  employees  about  the  car, 
was  such  contributory  negligence  of  a  ooem- 
ployee  as  to  relieve  the  defendant. 

Gamer  v.  Taylor,  10  Gray,  275;  Wardm  v. 
Old  Colony  R.  R.  Co.  187  UCass.  204. 

Whether  the  plaintiff  acted  with  due  care  in 
carrying  out  the  order,  "All  hands  out  to  move 
a  car,"  under  the  special  circumstances  of  this 
case  is  clearly  a  question  of  fact  for  a  jury. 

Sioeeney  v.  Old  Colony  A  N.  R.  R.  Co.  10' 
Allen,  873;  miott  v.  Bray,  10  Allen,  878. 

Mr.  3.  H.  Benton.  Jr..  for  defendant: 

Although  the  pWntiff  was  originally  engaged 
to  work  as  a  blacksmith,  it  is  clear,  upon  the 
evidence,  that  he  had,  by  assisting  in  moving 
can  whenever  called  upon  for  that  purpose, 
assumed  this  additional  service  as  a  put  of  bis. 
employment.  He  had  "by  so  doing,  engrafted 
this  duty  on  his  original  contract,  of  which  be 
made  it  a  part."  When  he  was  called  upon  to 
assume  this  additional  duty,  he  might  have  re- 
fused, upon  the  ground  that  it  was  not  within 
the  legitimate  scope  of  his  employment;  but  as 
he  did  not  refuse,  but  voluntarily  and  repeat- 
edly performed  this  service,  it  became  a  part  of 
the  emplovment  in  which  be  was  engaged  for 
the  defendant,  as  much  as  though  it  otul  been 
included  in  his  original  contnustof  service. 

Leary^.  Boston  A  A,  b.  R  Go.  \^  Mass. 
580. 

The  plaintiff's  claim  is  not  that  it  was  not  In 
the  Hoe  of  his  duty  to  move  cars  at  the  partic- 
ular spot  where  he  was  called  upon  to  move 
this  car,  but  that  it  was  not  in  the  line  of  his 
duty  to  move  cars  at  all.  If  it  had  become  by 
custom,  as  it  clearly  had,  a  part  of  his  duty  to 
assist  in  moving  cars  whenever  and  wherever, 
about  the  shops  and  yard,  he  was  called  upon 
by  the  foreman,  it  was  as  much  in  the  line  of 
his  employmeot  to  move  them  at  one  place  in 
the  yard  as  at  another. 

TeiUcn  v.  BoOon  A  L.  R.  R.  Co.  135  Mass.  418. 

As  between  the  plaintiff  and  defendant,  it  is 
immaterial  whether  it  would  have  been  more 
prudent  (if  possible  to  do  so)  to  have  placed  the 
track  and  the  building  farther  apart  than  they 
wne  placed.  The  plaintiff  had  a  right  to  ccm- 
struct  its  track  and  engine  house  in  the  jnt)x- 
imity  to  each  other  which  it  did,  and  to  move 
its  cars  in  and  out  as  tt  did.  althouf^  it  miglit 
be  dangerous. 

Ladd  V.  New  Bedford  R.  R.  Co.  119  Mass. 
412 ;  Lov^oy  v.  Boston  A  L.  R.  R.  Go.  12S 
Mass.  79. 

This  case  is  more  than  covered  for  the  de- 
fendant by  the  case  of  Lov^oy  v.  Bo^on  A  L, 
R.  R.  Ci>.,  where  it  was  held  that  thedefenduit 
corporation  was  not  negligent  in  placing  a  sig- 
nal post  so  near  its  ti-acK  Oiat  a  locomotive  en- 
gineer could  not  look  out  to  take  a  signal  from 
we  conductor  without  bang  hit  by  it,  although 
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he  bad  not,  previous  to  the  injuir,  noticed  the 
particulat  post  by  which  he  was  hit. 

See  also  Broion  v.  Cl'ieoffo  <£  B.  1.  B.  Co.  33 
Beporter.  303,  where  Lot^oy  v.  Botton  &  L. 
B.  R.  Co.'iB  cited  and  followed;  Mara/i  v.  Chick- 
£ring,  21  Reporter.  688;  Taytor  v,  Careic  Mfg. 
Co.  140  Mass.  150. 

C.  Allen,  J.,  deUvend  the  opinion  of  the 
•court: 

The  evidence  would  warrant  a  jury  in  find- 
ing that  the  defendant  did  not  provide  for  its 
servants  a  reasonably  safe  place  in  which  to  do 
its  work,  and  that  there  was  danger  in  moving 
a  car  by  man  power  in  the  place  where  this  car 
was,  by  reason  of  its  proximity  to  the  buildiag, 
and  of  the  gradually  lessening  distance  between 
the  track  and  the  building. 

But  the  more  difficult  Question  is,  whether, 
under  the  circumstances  disclosed,  and  assum- 
ine  all  facta  as  favorable  to  the  plainti£f  as  the 
«videace  warrants,  we  can  say,  as  matter  of  law, 
that  the  plaintiff,  by  voluntarily  entering  upon 
the  work,  should  be  held  to  take  the  risks. 
There  ia  no  doubt  of  the  general  rule  that  one 
who,  knowing  and  appreciating  the  danger, 
enters  upon  a  perilous  work,  even  though  he 
doea  so  imwilliagly.Vnd  by  order  of  his  supe- 
rior officer,  must  bear  the  risk ;  but  where  he  is 
not  aware  of  the  danger,  and  such  ignorance  is 
consistent  with  due  precaution,  it  is  different. 
In  the  present  case,  it  appears  that  the  plaintiff 
had  a  general  knowledffe  of  the  position  of  the 
track  and  of  the  builmngs  with  reference  to 
each  other,  and  that  he  also  knew  that  cars  were 
sometimes  moved  along  there.  But  there  was 
evidence  tending  to  show  that  it  was  not  a  part 
of  the  business  for  which  be  was  employed  to 
aaaist  in  moving  cars  in  the  yard,  though  be 
was  liable  to  be  called  on.  when  necessity  re- 

auired,  to  render  such  assistance;  and  be  testi- 
ed  that  when  so  called  on  be  never  refused, 
though  he  entered  protest.  He  idso  testified 
that  Be  had  never  before  been  called  on  tobelp 
in  moving  a  car  in  the  place  where  the  accident 
occurred,  and  that  he  had  never  before  been 
through  that  particular  space  between  the  car 
and  the  buildmg.  Of  course  he  could  see  that 
this  space  was  narrow;  but  it  would  seem  that 
neither  he  nor  ttie  others  who  were  pushing  on 
the  same  side  of  the  car  with  himself  understood 
that  it  was  too  narrow  to  allow  them  to  pass 
through  in  safety.  This  was  his  mistake.  See- 
ing the  situation  in  a  general  way,  he  took  hold 
among  others,  and  tried  to  pass  through  what 
proved  to  be  too  narrow  a  place  for  him.  He 
did  not  rightly  esdmate  the  probability  or  ex- 
tent of  the  peril  to  which  he  was  exposing  him- 
self. Though  he  could  see  the  poaltion  of  the 
car  and  of  the  building,  it  mi^t  oeverthelesfl 
he  found  by  a  jury  that  be  did  not  appreciate, 
and.  in  the  exercise  of  due  care,  was  not  bound 
to  appreciate,  the  danger.  If,  under  the  cir- 
cumstances stated,  be  was  called  on  by  his  fore- 
man to  assist  in  this  work,  which  was  outside  of 
the  work  which  he  was  employed  to  do,  and  in 
a  place.where  he  had  not  before  done  such  work, 
and  if  the  peril  was  not  obvious  to  him,  and  he 
failed  to  take  notice  that  the  space  between  the 
car  and  the  building  was  too  narrow  for  him  to 
pass  through  with  aafety,  and  if  bis  attention 
was  BO  j^ven  to  the  work  which  he  was  doing 
that  he  did  not  discover  the  danger  till  it  was 


too  late  to  save  himself,  we  cannot  say,  as  & 
matter  of  law,  that  he  must  be  held  to  have  ex- 
amimd  the  risk.  The  case  Is  close;  but  the  evi- 
dence is  Biifficient  to  be  submitted  to  the  jury 
upon  the  question  whether  he  was  In  the  exer- 
cise of  due  care. 

The  materia]  point  of  distinction  between  this 
case  and  many  others  is,  that  here  it  U  open  to 
the  jury  to  finid  that  the  plaintiff  did  not  know 
or  appreciate  the  risk  of  the  work  upon  which 
he  was  engaged,  and  that  in  the  exercise  of  due 
care  be  was  not,  as  matter  of  law,  bound  to 
know  or  appreciate  the  same.  Haley  v.  Cote, 
142  Mass.  ;J16,  2  New  Eng.  Rep.  tt88;  RuueU 
V.  Tillotmn,  140  Mass.  201,  1  Hew  Eng.  Rep. 
444;  Taylor  v.  Careio  i(fg.  Co.  Id.  150,  1  New 
Gng,  Rep.  210;  Leaiy  v.  Botton  dbA.BB.  Co. 
139  MasL  580:  Cawtm  v.  Gmn.  Bivar  B.  B.  Go. 
136  Mass,  1. 

For  these  reasons,  in  the  opinion  of  a  major- 
ity of  the  court,  the  entry  must  he — 

S^i'etD  trial  ordered. 


John  CLARE  «t  al. 

V. 

David  DEAN. 

1.  In  order  to  maintain  trover,  the  plain- 
tiffs must  show  not  only  title  in  the 
profierty  oon  verted,  but  also  the  right  to 
the  immediate  posseesion  thereof. 

2.  Where  the  property  seized  by  the  de- 
fendant was  property  eonslffned  by 
the  plalntiirs  to  the  debtor,  an  order 
by  the  debtor  to  deliver  the  goods 
to  the  plaintiffs  g»ve  them  the  rifht 
to  Immediate  possession,  and  waived 
any  lien  the  debtor  might  have  had  upon 
the  goods.  If  the  debtor  had  any  lien, 
his  creditors  coold  not  attach  it,  and  he 
could  waive  it  in  favor  of  the  general 
owner, 

(Snlllvan — ^Flled  Jannaiy  7,  im.) 

ON  report.  Judgment  on  the  verdict. 
Action  of  tort  by  the  plaintiffs  against  the 
defendant,  a  deputy  sheriff,  for  the  alleged  con- 
version of  certain  personal  property  by  attach- 
ment on  mesne  process,  said  property  being 
claimed  by  the  plaintiffs.  At  the  trial  in  the 
superior  court,  before  Brigbam,  Ch.  J.,  the 
plaintiffs  offered  In  evidence  au  auditor's  report, 
the  material  parts  of  which  are  as  follows: 
Prior  to  brinf^g  this  action,  the  defendant,  as 
a  deputy  sheriff  of  Bristol  County,  attached  the 
property  in  dispute  as  the  property  of  one  Ed- 
ward ET.  Washburn,  on  a  writ  in  favor  of  Fran- 
cis McQuaid  against  the  said  Washburn,  said 
property  being  then  in  the  custody  of  said 
Washburn.  The  plaintiffs,  learning  of  the  at- 
tachment, made  a  demand  on  thed^endaotfor 
it,  but  he  declined  to  give  it  up,  and  the  plain- 
tiffs thereupon  brought  this  suit.  The  auditor 
found  that  at  the  date  of  the  plaintiffs'  writ  the 
title  to  the  property  in  question  was  in  the 
plaintiffs,  and  that  they  were  entitled  to  Imme- 
diate possession  of  the  same;  that  the  defendant 
converted  the  said  property  to  his  own  use,  as 
aforesaid;  thatplamtiffs  made  due  demand  on 
him  for  the  said  property  before  bringing  this 
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action;  that  the  defendant  did  not  comply  there- 
with; that  the  prices  affixed  to  the  several  items 
in  fhe  phdntiSs'  declaration  represented  the  true 
market  value  of  the  said  property  at  the  time  of 
conversion;  and  that  the  defendant  owed  the 
plaintiffs  $S18.50. 

After  the  auditor's  report  had  been  read,  the 
defendant  called  as  a  witness  one  of  the  plain- 
tiffs, who  testified tbattheplaiDtiffadidnot  sell 
the  property  in  question  to  said  Washburn,  but 
consi^ed  it  to  him,  and  not  for  the  purpose  of 
enabling  him  to  db  business;  that  Washburn 
paid  all  the  expenses  of  freight  and  transporta- 
tion of  the  same;  that  he  was  a  retail  dealer  of 
this  kind  of  t>roperty  in  Taunton;  that  he  was 
to  keep  the  goods  until  tbey^  were  sold;  that  be 
was  to  sell  them  at  any  price  he  pleased,  and 
was  not  to  pay  for  them  until  they  were  sold, 
and  when  they  were  sold  he  was  to  turn  over 
their  proceeds;  to  plaintiffs.  It  was  admitted 
that,  at  some  time  after  the  attachment  and  be- 
fore bringing  this  suit,  a  clerk  of  the  plaintiffs 
banded  to  the  defendant,  in  Taunton,  a  paper, 
of  which  the  following  is  ,a  copy,  and  at  the 
same  time  demanded  the  property  of  the  de- 
fendant : 

"Taunton,  Feb.  9,  1884. 
To  David  Dean,  Deputy  Sheriff : 

The  following  list  of  furniture  in  the  store, 
No.  689  Bummer  Street,  Taunton,  occupied  by 
me,  is  the  property  of  Clark  &  Buckley,  of  Bos- 
ton, Mass.,  and  you  will  therefo.re  deliver  the 
same  to  them.  [Then  a  list  of  the  property  as 
set  out  in  the  schedule  annexed  to  the  declara- 
tioD.]  E.  K  Washburn." 

Upon  these  facts,  at  the  request  of  the  de- 
fendant, the  court  ruled  that  the  plaintiffs  could 
not  maintain  the  action  upon  the  first  count  of 
their  declaration.  The  defendant  further  re* 
quested  the  court  to  rule  that,  upon  all  the  facts, 
the  plaintiffs  could  not  maintidn  the  action  upcm 
the  second  count  of  their  declaration,  the  same 
being  in  the  nature  of  trover.  It  was  contended 
by  the  defendant  that  the  second  count  was  not 
in  trover  for  the  conversion  of  tlie  property. 
Tiie  court  -ruled  that  the  action  could  be  sus- 
tained upon  this  count,  and  directed  a  verdict 
for  the  plaintiffs.  The  defendant  excepted  to 
this  ruling,  and  at  the  request  of  the  defendant 
the  court  reported  the  facte  to  the  supreme  ju- 
dicial court  for  its  determination  upon  the 
questions  of  whether  judgment  is  to  be  entered 
upon  the  verdict,  a  new  trial  ordered,  or  the 
case  is  to  have  any  other  direction  such  as  the 
legal  rights  of  the  mrties  may  require. 

Mr.  Edwin  N.  Hill,  for  defendant: 

If  the  conclusions  of  law  of  the  auditor  are 
erroneous,  the  court  will  correct  them. 

Morrill  v.  Kejfet,  14  Allen.  233. 

The  second  count  of  the  declaration  begins: 
"Being  for  the  same  cause  of  action,"  and  pro- 
ceeds to  allege  that  "the  defendant  look  posses- 
sion of  the  same  and  converted  the  same  to  his 
own  use. "  The  remaining  allegations  are  state- 
ments of  evidence  and  may  be  rejected  as  sur- 
plusage. The  allegations  above  quoted,  how- 
ever, cannot  be  consideredassnpcrauous;  they 
give  character  to  the  count,  and  stamp  it  as 
being  in  the  nature  of  trover. 

WeUt  v.  Gonnable,  138  Mass.  518. 

In  determining  similar  coses  the  court  has 
always  said  that  at  the  time  of  the  alleged  con- 
version there  must  be  the  actual  possession  or 
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the  right  to  the  immediate  possession  of  the 
property  alleged  to  be  converted,  otherwise 
trover  cannot  be  maintained. 

Fairbank  v.  Phdps,  22  Pick.  535  ;  WitiMp 
v.  Neale,  10  Gray,  883;  liing  v.  ^SeaU,  1X4  Mua. 
Ill;  JVewhall  V.  KingAury,  131  Mass.  445. 

The  action  cannot  be  sustained,  if  it  is  in  the 
nature  of  trover,  for  it  appears  on  the  evidence 
reported  that  the  goods  were  consi^ed  to  be 
pidd  for  when  the^  were  sold,  and  it  has  been 
expressly  decided  in  a  similar  case  that  con- 
signor has  not  such  a  right  to  the  immediate 
possession  as  will  support  an  action  for  conver- 
sion. 

Hardy  v.  Munroe,  127  Mass.  64. 

The  plaintiffs  cannot  give  themselves  the 
right  to  bring  trover  against  the  defendant  br 
making  a  demand  upon  him  subsequent  to  bis 
tortious  tEddog  of  the  property. 

amith  V.  Sheriff  of  MidtUetex,  15  East.  607; 
Bradley  v.  CopUu,  1  C.  B.  885. 

If  the  defendant  has  taken  the  plaintiff's 
goods  more  than  six  years  before  action  brought, 
and  still  has  them  in  his  possession,  the  plain- 
tiff cannot  maintain  his  action  upon  proof  of 
a  demand  and  refusal  within  six  years. 

Philpott  V.  KeOey,  8  Ad.  &  EL  106. 

In  ^neral  it  maV  be 'said  that  when  there  is 
a  tortious  taking  of  goods,  the  plaintiff  must  sue 
for  that  taking,  and  any  aUegations  or  proof  of 
a  demand  and  refusal  subsequent  to  that  taking 
are  superfiuoua. 

Badlam  v.  Tucker,  \  Pick.  889,  397;  Hunt  v. 
Holion,  18  Pick.  316. 

Mr.  Charlea  S.  Lincoln,  for  pfatintiffa: 

There  can  be  no  doubt  but  that  the  property 
in  controversy  was  in  the  plaintiffs,  as  well  as 
the  right  of  possession  at  the  time  the  action 
was  brought;  and  there  is  nothing  in  the  case 
that  can  operate  as  nn  estoppel  to  prevent  them 
from  asserting  their  title.  It  nowhere  ^pean 
that  the  attaching  creditor  was  induced  to  gfve 
Washburn  credit  by  anything  said  or  datue  bj 
the  plaintiffs. 

ZucJitmann  v.  Roberta,  109  Mass.  53. 

Morton,  Oh.  J.,  delivered  the  opinion  of 

the  court: 

We  need  not  discuss  the  question  whether 
there  is  any  material  difference  between  the  two 
counts  of  the  plaintiffs'  declaration,  because  we 
are  of  opinion  that  under  either  count  the  plain- 
tiffs  are,  upon  the  undisputed  evidence  m  the 
case,  entitled  lo  recover. 

It  is  true,  as  claimed  by  the  defendant,  that, 
in  order  to  maintain  trover,  the  pluntiff  must 
show  not  only  title  in  the  property  conrerted, 
but  also  Uiengbt  of  immediate  possesion.  Ring 
V.  Neaie,  I14Masa.  Ill;  Hardyv.  Munroe,  127 
Mass.  64.  But  the  auditor  found  that  the  goods 
which  the  defendant  attached  as  the  property  of 
Washburn  were  the  property  of  the  plaioti^; 
that  thfiy  matle  demand  for  the  goods,  which  was 
refuMed  by  the  defendant;  and  that  they  were 
entitled  to  the  immediate  possession  of  the 
goods.  This  made  a  prima  fneie  case  for  the 
plaintiffs,  and  entitled  them  to  a  verdict  unleas 
It  was  controlled  by  other  evidence.  The  evi- 
dence introduced  by  the  defendant  corroborates 
the  auditor's  findings.  It  shows  that  the  ^oods 
were  the  property  of  the  plaintiffs,  consigned 
to  Washburn,  and  that  they  bad  the  right  of 
immediate  possesion  of  them.   The  order  to 
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the  defendant,  signed  by  Wasbbum,  to  deliver 
tbe  goods  to  the  plaintim  gave  them  the  right 
of  possession,  and  waived  anj  lien  of  Wash- 
Imni,  if  be  had  any  such  lien,  which  does  not 
appear.  If  Washbam  bad  any  lien,  bis  cred- 
itors could  not  attach  it,  snd  he  could  waive  it 
in  favor  of  the  general  owner.  Holly  v.  Hugge- 
ford,  8  Pick.  73;  Kittr&lge  v.  Sumner,  11  Pick. 
50. 

The  undisputed  evidence,  therefore,  shows 
that  the  plaintiffs  are  entitled  to  mnintain  their 
uction  upon  either  count,  and  the  ruling  of  tbe 
court  was  sutflcienUy  favorable  to  the  defend- 
ant 

Judgmmt  on  the  verdict. 


Southward  POTTER  et  ai.  Exrs., 
t. 

Converse  MERRILL  et  al. 

1.  Where  the  will  contains  a  clear  expres- 
Blon  of  te«t»tor*s  wish  mm  to  his  chil- 
dren* but  no  su^eation  as  to  grand- 
children, or  of  attaching  any  trust  to 
the  bequests  to  his  children,  a  codicil 
to  the  will,  made  shortly  after  the  will, 
containing  the  provision  that  "all  sums 
of  money  given  to  luy  children  in  my 
said  will,  and  all  sums  paid  to  them  by 
my  execators,are  given  and  paid  to  them 
for  the  beneflt  of  them  and  their  heirs 
respectively,  and  are  not  to  be  in  any 
way  liable  for  their  debts,"  does  not 
mean  to  cut  off  all  beneficial  interests  in 
his  children,  or  to  change  the  absolute 
gifts  to  his  children  in  the  will  by  the 
creation  of  a  mere  trust  in  them  for  their 
heirs. 

2.  Where  there  is  no  clear  expression  of 
an  intention  to  ereate  a  trast.  and  the 

.  will  eon  tains  no  proTisions  which  usually 
accompany  the  creation  of  a  trust,  the 
purpose  to  prevent  the  property  from 
going  to  his  children's  creditors,  as  ex- 
pressed in  the  codicil,  falls  short  of  creat- 
ing a  trust.  The  purpose  of  the  testator 
was  not  to  depnve  bis  children  of  the 
ownership  of  the  property  left  by  the 
will,  but  rather  to  annex  to  such  owner- 
ship a  condition  or  limitation  to  which 
no  legal  effect  can  be  given. 

<BrIst(d  Filed  January  6, 1887.) 

ON  report.  Bill  in  equity  brought  by  South- 
ward Potter,  James  H.  Merrill,  and  Edward 
B.  Merrill,  executors  under  the  will  of  Edward 
Merrilt.  It  appeared  that  Edward  Merrill,  of 
New  Bedford,  died  September  11,  18S4,  leav- 
ing a  last  will  and  testament,  which  was  duly 
proved  and  allowed  in  the  court  of  protete  for 
said  county  on  October  8,  1884,  the  seventh 
clause  of  which  was  as  follows: 

"  7th  Clause.  It  is  my  desire  in  the  disposal 
of  my  property  to  do  equally  with  all  my  chil- 
dren, and  as  Ihave  made  advances  to  some  of 
them  in  different  amounts,  I  order  and  direct 
that  the  same  set  against  tbe  names  of  my  chil- 
dren respectively  in  this  clause  of  my  will 
shall  be  taken  and  considered  as  so  much  ad- 
vanced to  them  respectively  towards  their  shares 
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of  my  estate,  viz. :  John  C.  Merrill,  $7,909.86; 
Mary  C.  Myrick,  $1,958.32;  George  B.  Mer- 
rill, $1,729.05;  Frank  H.  Merrill,  $4,546.14, 
and  Charles  H.  Merrill,  $550.  Atl  the  rest, 
residue,  and  remainder  of  my  property  and 
estate  of  every  description,  real  and  personal, 
after  the  payment  of  my  debts,  I  give  and  de- 
vise to  my  executors  hereinafter  named,  and  to 
the  survivor  of  them,  upon  thcfollowingtrusts 
and  the  followingpurposes,  viz.:  The  said  ex- 
ecutors and  tbe  survivor  of  them  shall  proceed 
to  sell  by  public  or  private  sale,  as  soon  as  it 
can  conveniently  be  done,  my  mansion  house 
and  lot  in  New  Bedford,  and  also  my  house- 
hold furniture  and  other  personal  property  ex- 
cept the  live-stock  and  other  personal  property 
on  the  Island  of  Nashawana,  and  shall  pay  over 
the  proceeds  of  said  sales  to  my  children,  Ed- 
ward, Charles,  George,  Frank,  and  Mary,  to 
equalize,  as  far  as  said  proceeds  will  go,  thdr 
several  sums  with  the  amounts  charged  against 
John  in  the  seventh  clause.  The  rest  of  my 
real  estate,  viz. :  ray  interest  in  Merrill's  Wharf 
in  New  Bedford,  my  interest  in  the  Island  of 
Nashawana  and  the  live-stock  and  personal 
property  there,  and  my  real  estate  at  Plorence, 
Loe  Angeles  County,  Cal.,  my  said  executors 
and  the  survivor  of  them  shall  hold  and  keep 
for  the  term  of  ten  years  from  and  after  my 
decease,  unless  within  that  time  tbe  said  prop- 
erty can  be  sold  for  the  following  prices  re- 
spectively, viz.:  '  The  Merrill  Wharf  interest' 
at  the  rate  of  $70,000  for  the  whole;  the  Nash- 
awana interest,  including  the  live-stock,  etc., 
for  $65,000,  and  the  Florence  land  for  $150  per 
acre.  When  these  prices  can  be  obtained,  then 
said  property  is  to  be  sold,  and  until  such  sale 
said  executors  and  the  survivor  of  them  shall 
rent  said  property,  getting  such  income  from 
the  same  as  can  be  obtained,  and  after  paving 
the  expenses  and  taxes  thcv  shall  use  anu  ap- 
ply said  income  in  equalizing  the  sums  men- 
tioned in  the  seventh  claiiae  of  this  will.  They 
shall  use  and  apply  so  much  of  the  proceeds  of 
said  property  when  sold  as  may  be  necessary  to 
fully  equalize  said  sums,  reckoning  no  interest 
on  the  same,  and  the  tnlauce'of  Uie  said  pro- 
ceeds shall  be  paid  over  in  equal  shares  to  my 
six  children. 

"  My  said  executors  and  the  survivor  of 
them  are  authorized  to  use  their  judgment  and 
discretion  as  to  selling  the  above-mentioned 
property  within  ten  years,  even  if  the  above- 
named  prices  can  be  obtained,  and  Uicty  are  also 
authorized  to  use  their  discretion  as  toUietime 
of  selling  after  the  expiration  of  the  ten  years. 
If  it  shall  be  for  the  best  interests  of  all  con- 
cerned, the  time  of  selline  may  be  deferred." 

The  codicil  was  as  follows:  "All  sums  of 
.money  given  to  my  children  in  my  said  will, 
and  all  sums  paid  to  them  by  my  executors  un- 
der said  will,  are  fdven  to  them  and  are  paid  to 
them  for  the  benefit  of  them  and  their  heirs 
respectively,  and  are  not  to  be  in  any  way  or 
manner  liable  for  their  debts,  or  taken  by  their 
respective  creditors,  if  any,  in  any  way  or  form. 
By  equalizing  the  sums  in  the  seventh  clause 
'  I  mean  that  atl  my  children  are  to  receive 
sums  equal  to  the  sum  therein  charged  against 
John,  and  then  thOTare  to  receive  equally.'" 

The  bill  set  fort£  tiiat  testator  left  six  chil- 
dren (his  wife  died  before  him), — John  C.  Mer- 
rill of  San  Francisco,  CaL,  who  is  married  and 
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has  two  children  aged  respectively  sixteen  and 
fonrteen  years;  Edward  B.  Henlll,  who  U 
married  and  has  one  child  aged  ten  years;  Marv 
C.  Myrtok,  who  is  naarried  and  has  five  chil- 
dren aged  respectively  three  of  age,  nineteen, 
and  thirteen  years;  George  B.  Merrill,  of  San 
Francisco,  who  is  marri^  and  has  one  child 
ased  thirteen;  his  wife's  name  is  Mary  Amelia 
Merrill,  and  she  has  been  appointed,  under  the 
laws  of  California,  guanuan  of  said  chfld;' 
Charles  H.  Merrill,  of  the  county  of  Santa 
Clara,  Ctd..  who  is  married,  never  had  chil- 
dren; Francis  H.  Merrill  of  San  Francisco, 
who  is  married,  never  had  children. 

By  the  laws  of  California  a  widow  takes 
equally  with  an  only  child.  No  one  of  said 
minors  has  any  Maswchusetta  guardian. 

The  bill  further  alleged  that  In  pmauance  of 
said  will  said  executors  have  sold  the  Mansion 
House  and  certain  furniture  referred  to,  and 
have  certain  proceeds  of  sale  and  otherwise, 
which  they  were  proceeding  to  pay  over  to  his 
children  as  provtd»l  in  said  will;  that  they 
were  nottfied  and  warned  not  to  do  so  by  C. 
W.  Clifford,  Esq.,  who  duly  acta  for  and  rep- 
resents the  rights,  if  any  there  arc,  of  Con- 
verse Merrill,  minor  child  of  the  testator's  son 
George  by  his  wife  Maiy  Amelia  Merrill,  of 
said  San  Francisco;  and  the  said  Clifford  claims 
that  the  sums  payable  as  above  should  not  be 
payable  to  the  children  of  the  deceased  in  their 
own  rights,  because  he  claims  that  such  sums 
ae  receivable  only  as  tnist  funds  and  belong 
to  trusts  under  scud  will,  and  in  which  trusts 
the  grandchildren  of  said  testator  are  interested 
as  beneficiaries:  and  said  Mary  A.  Merrill,  in 
her  capacity  of  guardian  of  said  Converse 
Merrill,  has  applied  to  the  probate  court  within 
and  for  this  county  to  require  the  said  George 
B.  Merrill  to  file  a  bond  with  sureties  in  respect 
of  his  alleged  duties  as  trustee,  and  has  notified 
said  executors  not  to  pay  over  to  said  George 
any  part  of  said  alleged  trust  fund  until  he  has 
furnished  said  bond  as  aforesaid;  andsaid Clif- 
ford further  claims,  and  it  is  true,  that  no  one 
of  said  testator's  children  has  been  appointed 
or  qualified  as  trustee  in  said  probate  court; 
that  all  of  testator's  children  cuim  that  said 
money  gifts,  and  gifts  from  proceeds  of  sales, 
are  payable  directly  to  them  respectively,  and 
free  from  any  trust,  and  call  upon  the  said  ex- 
ecutors to  pay. 

The  said  executors^are  in  doubt  as  to  their 
duty  in  the  premises  and  pray  that  all  of  said 
parties  may  be  cited  to  appear,  make  answer, 
and  be  heard  herein,  and  that  C.  W.  Clifford, 
Esq.,  or  some  other  suitable  person,  mav  heap- 
pointed  guardian  ad  litem  to  appear  for  and 
reiwesent  said  minors,  and  also  to  represent  all 
future  and  contingent  interests  under  said  will 
and  codicil,  and  that  they  may  be  instructed  as 
to  their  duty  in.  the  premises. 

Hearing  in  the  supreme  court  bef  (h«  Holmes, 
./.,  who  reserved  the  cause  for  tiie  determina- 
tion of  the  full  court. 

Mr.  T.  H.  Stetwm.  for  ddldrm  of  testa- 
tor: 

One's  own  children  ore  not  to  be  disinherited 
unless  the  intent  to  do  so  is  very  clear,and 
manifest. 

Hayden  v.  Stoughtm,  6  Pick.  528. 

"Legaciea  by  implication  are  not  to  be  sup- 
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ported  unless  the  testator's  intention  i»  dear, 
and  so  tliat  no  other  reasonable  inference  cu 
be  drawn." 

Grout  V.  Bapgood.  13  Pick.  164;  Wittiama  r. 
Bradley,  8  Allen,  370;  Sear$  v.  Cunningham, 
122  Mass.  688;  Barrett  v.  Marih,  126  Mass.  2161 

Even  "vested  remainders  always  yield  wboi 
a  contnupr  intention  is  gathered  m>m  a  fiir 
construction  of  the  entire  wilL" 

Knmvlton  v.  Sanderaon,  HI  BKass.  836;  fat- 
nam  v.  Oleaton.  99  Mass.  456;  Jaekaon  v.  Veeier, 
11  Johns,  marg.  169. 

"  The  general  intent  must  be  carried  into  ^- 
fect  though  it  defeat  a  particular  intent,  and 
in  order  to  carry  into  effect  a  general  intent  the 
court  will  overlook  a  particular  inteot."  There 
is  no  intent  shown  to  reduce  the  cbiUren  to  a 
life  tenure.  When  be  speaks  of  "  beiza  "  it  ii 
only  in  contradistinction  ^m  crediton.  We 
nera  not  invoke  the  rule  in  BhelM*  (Uim,  $031 
in  force  in  this  State,  as  to  personalty,  for  then 
is  no  attempt  to  create  a  life  estate  or  a  remain- 
der. A  gift  to  a  man  and  his  hdrs  is  tiie 
simplest  form  of  gift  to  him.  Pub.  StaL  chap. 
126,  §  94,  only  applies  to  land. 

Keppl^tApp.  58  Pa.  311. 

The  word  "heirs  "means  those  who  will  in- 
herit by  and  by,  and  will  then  take  by  procen 
of  inheritance  or  distribution  under  teatatoi's 
children.  That  is  its  common  and  its  le^ 
meaning,  and  it  is  plain  the  testator  sa  osea  it, 
and  not  as  a  word  of  purchase. 

Putnamv.  Qleaton,  99 Mass.  456. 

In  a  will  of  personalty  the  word  "bein" 
means  those  who  take  under  local  laws  few  dis- 
tribution of  intestate  estates. 

Sweet  V.  Button,  109  Mass.  691. 

We  cannot  think  that  this  will  intended  to  de> 
prive  a  named  son  (George)  in  favor  of  George's 
wife,  who  by  California  laws  is  one  of  hisdia- 
trihutees. 

Houghton  t.  KendtUl,  7  Allen,  73;  Bakom  t. 
Haynea,  14  Allen,  304;  BoMtett  v.  Qranger,  100 
Mass.  849;  Otia  v.  Prinee,  10  Gray,  683. 

It  will  not  do  to  say  "  heirs"  means  "grand- 
children." 

The  dilficulties  in  stating  an  alleged  trust  are 
great.  To  protect  the  estate  against  crediuna, 
he  must  himself  give  the  whole  title  to  trustee!. 

Broadvay  Nat,  Bank  v.  Ajiamt,  1S8  Xaa. 
172,  174;  Foata-v.  Foater,  ISSHasa.  179. 

He  has  not  done  so,  but  has  {^ven  the  legal 
title  directly  to  his  children,  and  repeats  it 
later  in  the  codicil,  that  he  does  so. 

Heirs  (distributees)  of  bis  children  may  be 
their  widows,  maybe  other  children  of  testator, 
may  take  by  the  aistribution  laws  of  California, 
New  York,  and  Massachusetts,  in  all  sorts  iA 
ways,  wherever  ambulatory  domicils  may 
drift. 

Testator  manifests  no  purpose  to  limit,  his 
children  in  their  full  enjoyment  and  consump- 
tion of  their  legacies,  income  and  principal. 

Troy  V.  Sargent,  182  Mass.  409. 

Cases  of  precatory  words.  It  is  not  surpria- 
ing  that  the  cases  hold  tiiat  "the  law  oevw 
implies,  and  a  court  of  equity  never  presume*,  a 
trust,  except  in  case  of  absolute  necessity. 

Story,  Eg.  %  1195;  1  Perry,  Tr.  $  1X4. 

"  First,  the  words  should  be  imperative;  sec- 
ond, the  subject  certain;  and  thira,  the  dtjed 
must  lie  as  certain  as  the  subjects.'^  eta 
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WW6  V.  Woola,  3  Sim.  N.  S.  367;  Van  Ihiynd 

Van  Ihtgne,  1  HcCarter,  897. 

It  is  a  question  of  coDBtraction,  and  the  court 
must  be  satisfied  that  the  testator's  intentioa 
was  full,  complete,  aetUed,  and  sure  as  though 
he  had  nven  the  property  to  bold  upon  a  trust 
dedared  in  ezpresa  terms  In  the  orduiaty  man- 
ner. 

Hammond  r.  Neame,  1  Swanst.  86;  1  Jarm. 
WilU.  403. 

"  If  the  proper^  is  given,  •  •  •  espedally 
if  the  donee  he  ttie  pemt,  no  trust  will  be 
created  by  subsequent  words  showing  that  the 
hicnmbrance  of  (donee's)  children  was  a  motive 
of  the  gift." 

Byne  v.  Blaeidmm,  36  Beav.  41;  Lamhe  v. 
Bame».  L.  R  6  Ch.  App.  600 ;  Perry..  Tr.  p. 
135,|  117,  note  8. 

"Latterly  courts  are  not  so  astute  to  dis- 
cover trusts  from  precatory  words,  and  more 
fnclioed  to  find  ia  the  words  a  mere  statement 
of  motive,"  etc. 

Reid  V.  Atkinton,  5  Ir.  Rep.  5,  874. 

As  is  common  in  these  cases,  the  testator 
himself  had  probably  a  hazy  eonc^tion  of  his 
own  purpose. 

Mm  T.  Situfitr,  114  Mass.  56;  Andrews  v. 
Partington,  2  Cox,  Ch.  3!^;  Hill  v.  Dmnes.  135 
Mass.  509;  MocktM  v.  Moekett,  L.  R.  14  £q.  48; 
Barrett  v.  J/orM,  136  Mass.  316. 

In  short,  testator  says — and  no  more — that 
he  wishes  the  heirs  of  his  children  to  take 
through  process  of  inheritance.  To  do  this  the 
ancestor  of  such  "  heir"  must  own  the  prop- 
erty. 

It  behooves  a  testator  who  wants  to  cut  off 
creditors  to  do  his  work  very  carefully,  and 
better  than  the  codicil  does  it.  Tbe  court  tol- 
erates it  (133  Mass.  170j  if  he  succeeds,  by  suf- 
flciently  elaborate  mechanism,  in  effecting  it; 
but  he  can  hardly  expect  the  court  to  do  his 
business  for  him. 

WiOett  T.  WUUU,  85  Hon,  401 ;  Seppl^t 
^jw.  58  Fa.  311. 

iieurt.  C.  W.  Clifford  and  H.  H.  Crapo, 
for  Mary  A.  MerrilI,Charles  W.Clifford,  Quar- 
dian  ad  litem  of  John  C.  Merrill,  Jr.,  Converse 
Merrill,  Sarah  Joy  Merrill,  Edward  Gibba  Mer- 
rUl,  Cornelia  H.  Merrill,  and  Hannah  G.  My- 
rick,  minors: 

It  has  been  determined  in  this  Common- 
wealth that  although  by  the  common  law  a 
man  cannot  attach  to  a  grant  of  property  other- 
wise absolute  the  condition  that  It  shall  not  be 
alienated,  still  this  does  not  apply  to  a  transfer 
of  property  in  trust. 

Broadway  Nat.  Bank  v.  Adam$,  188  Mass. 
170. 

Tbe  inddiniteness  in  the  description  of  the 
eettitit  does  not  bear  on  the  qumtion  of  Uie 
creation  of  the  trust,  but  on  the  question  whether 
an  express  trust  created  shall  fail. 

It  IS  the  duty  of  the  court  in  tbe  case  of  an 
express  trust  to  find  a  catui  if  possible.  The 
objection  that  nemo  est  hm-et  vieentia  is  trivial. 
Tlie  word  "heirs "has  frequently  been  con- 
atraed  to  mean  children. 

Slti»  V.  Proprietort  Emx  Merrimack  Bridge. 
3  Pick.  248;  Bowert  v.  Pwter,  4  Pick.  193; 
Houghton  v.  Kendall,  7  Allen,  TZ;  Haley  v. 
Botlon,  108  Mass.  576;  Cushman  v.  Horton,  59 
N.  Y.  149;  Flint  v.  Bteadman,  36  Vt.  210. 

It  is  no  objection  to  this  constructitm  that 
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some  of  the  testator's  children  have  do  children 
living.  "In  trusts  not  charitable  it  is  not  al- 
ways necessary  that  the  eatui  que  trust  should 
be  in  existence  at  the  time  of  the  creation  of 
the  trust,  as  a  devise  to  a  father  in  trust  for  ac- 
cumulation for  his  children  lawfully  begotten 
at  the  time  of  his  death  was  held  to  be  good, 
although  tbe  father  had  no  children  at  the 
time  of  the  vesting  of  the  fands  in  him  as 
trustee." 

1  Perry,  Tr.  %  66;  AthAurtt  v.  Otven,  5  Watts 

&8.  m. 

This  case  sustuns  just  the  trust  for  which 
we  contend  in  the  case  at  bar.  The  word 
"heirs"  may  be  construed  to  denote  a  class  of 
persona.  The  class  need  not  be  in  existence 
nor  its  memtwrslup  determined  at  the  inception 
of  tbe  trust.  It  is  sufficient  if  the  membership 
be  detennined  on  the  happening  of  a  future 
contingency  without  the  rule  ag&Inst  perpetu- 
ities. 

Gordon  v.  Green,  118  Mass.  259. 
It  has  been  determined  in  this  Common- 
wealth that  a  gift  of  personal  property  may  be 
made  to  one  with  absolute  ownership  deter- 
minable on  a  contingency  that  must  happen.  If 
at  all,  on  his.deaUi,  with  a  Umitatbn  over  to 
anoliier. 
Homer  v.  Shetton,  2  Met.  104. 
It  has  further  been  held  that  a  gift  of  per- 
sonal property  to  A  for  life,  and  on  her  death 
to  be  equally  divided  among  her  heirs,  is  a 
good  gift  of  a  life  estate  in  personal  property. 

SUu  V.  Proprietors  Essex  Merrimack  Bridie, 
3  Pick.  348. 

If,  therefore,  such  an  tnteotcan  be  austaiued 
without  the  intervention  of  a  trust,  it  is  certain- 
ly good  as  the  definition  of  the  terms  of  an  ex- 
pr^  trust. 

Ho<^  V.  Bradbury,  133  Mass.  SOS,  807. 

C.  AUent  J.,  delivered  the  opinion  of  the 
court: 

The  testator  Mt  six  children.  To  five  of 
them  he  had  made  advancements  in  his  life- 
time, differing  much  in  amounts.  To  one  he 
had  made  no  advancement.  The  will  contains 
a  clear  expression  of  the  testator's  wish  to  do 
equally  with  all  his  children;  but  it  contains  no 
suggestion,  direct  or  remote,  of  grandchildren, 
or  4H  his  children's  heirs,  or  of  attaching  any 
trust  to  the  bequests  to  bis  children.  Sixteen 
days  after  the  execution  of  the  will,  the  codicil 
was  executed,  which  contains  the  provision  out 
of  which  the  question  now  arises.  This  provi- 
sion is,  that  "all  sums  of  money  given  to  my 
children  in  my  said  will,  and  all  sums  ^d  to 
them  by  my  executors  under  said  will,  are 
given  to  them  and  are  paid  to  them  for  the  ben- 
efit of  their  heirs  respiectlvely,  and  are  not  to 
be  In  any  way  or  manner  liable  for  their  debts, 
or  taken  by  their  respective  creditors,  if  any. 
in  any  way  or  form.' 

Taking  these  words  literally,  all  the  sums  of 
money  are  given  to  the  testator's  children  for 
the  benefit  of  their  heirs  respectively;  and  prin- 
cipal, as  well  as  income,  is  includea.  But  it  is 
plain  that  the  testator  did  not,  by  this  brief 
clause,  mean  to  make  so  great  a  chan^  in  the 
destination  of  his  property  as  to  cut  off  all  ben- 
eficial interest  in  his  children,  and  to  say  that, 
whereas  by  the  will  everything  was  given  to 
them  absolutely,  now      the  oodldl  all  this 

880 


Digitized  by 


Google 


838 


Nbw  England  Reporter— Sdp.  Jcd.  Ot.  of  Massachttbettb. 


ahould  be  changed,  and  nothing  given  to  them 
beneficially,  but  eveivtbing  left  in  trust  for 
their  heirs.  Indeed,  this  view  is  not  contended 
for  in  the  uvument  The  counsel  for  the 
grandchildren  frankly  concedes  that  this  would 
Be  too  strong  a  constructioo  to  ask  for,  and  he 
contends  that  the  true  meaning  is  that  the  in- 
come should  go  to  the  testator's  children  for 
their  lives,  and  the  principal  be  held  for  their 
heiro.  He  concedes,  also,  that  this  result  can 
only  be  reached  by  establishing  a  trust,  since, 
if  the  property  is  vested  absolutely  in  the  chil- 
dren, the  further  expi-essions  that  the  same 
(ribould  not  be  liable  for  debts  or  taken  by  cred- 
itors must  in  law  be  held  to  be  ^mply  nuica- 
tory.  Broadway  Nat.  Bank  v.  Adanu,  188 
Mass.  170. 

There  is  no  clear  expression  of  an  intention 
to  create  a  trust;  the  word  "trust"  is  not  used. 
This,  however,  would  not  be  dedsive,  if  a  clear 
intention  to  create  a  trust  could  be  found.  But 
this  will  contains  none  of  the  provisions  which 
usually  accompany  the  creation  of  a  trust.  No 
suggestion  is  made  of  paying  the  income  to 
the  lestator's  children  for  hfc,  and  keeping  the 
principal  for  their  heirs.  There  is  no  specifica- 
tion of  persons  to  take  the  reminder,  except 
the  very  general  one  of  "hdrs."  It  is  at  pre- 
scnt  uncertain  who  may  prove  to  be  the  chil- 
dren's heirs;  it  may  be  their  issue,  in  the  case 
of  the  sons,  or  their  wives,  or  their  brothers 
and  sister.  It  is  more  probable  that  he  meant 
that  the  heirs  should  take  only  by  descent,  and 
not  as  independent  legatees.  The  testator's 
purpose  seems  to  have  been  to  prevent  the  prop- 
erty from  going  to  his  children's  creditors,  but 
not  to  bmedt  ue  children's  heirs  to  the  ezclu- 
don  of  the  children  themselves.  This  purpose, 
as  expressed  in  the  codicil,  fell  sbort  of  creat* 
inga  trust.  There  is  nothing  to  show  that  the 
testator  would  wish  to  go  so  far  as  would  be 
necessary  in  order  to  carry  out  his  purpose  of 
securing  the  property  ag^ist  cretUtors.  He  did 
not  mean  to  cut  off  liis  children.  Reading  the 
will  and  the  codicil  together,  the  latter  does  not 
appear  to  be  a  revocation  of  the  will,  but  rather 
an  expression  of  his  purposes  and  hopes  in 
making  it.  The  statement  which  it  contains  is 
a  general  and  sweeping  one,  applicable  to  all 
bis  children  alike,  and  to  all  sums  of  money 
given  to  them  in  the  will.  There  is  no  selec- 
boa  of  any  parUcular  child  whose  share  for 
special  reasons  he  might  wish  to  put  in  trust; 
but  all  his  children  come  within  the  provision, 
including  the  bod  to  whom  no  advancement 
tiad  been  made,  and  who  was  appointed  as  one 
of  the  executors,  with  a  request  tliat  he  Ite  not 
required  to  give  bond..  It  is  hardly  to  be  imag- 
ined that  the  testator,  so  soon  after  the  execu- 
tion of  his  will,  would  mean,  by  so  short  and 
vague  a  provision  in  a  codicil,  to  make  so  radi- 
cal a  cbanee  in  the  disposition  of  his  property, 
and  put  his  whole  estate  in  trust  for  the  beneat 
of  his  children's  heirs.  Moreover,  this  would 
fail  to  make  the  contemplated  equalizatioD  of 
his  gifts  to  his  children.  To  lie  up  the  shares 
under  the  will  in  trusts,  where  the  advancements 
to  five  of  hischildTen,  of  widely  differing  mma, 
have  been  free  from  any  trust,  would  not  put 
them  all  on  an  equality.  Besides,  this  would 
also  effect  a  revocation  of  the  bequest  of  |100 
to  Charles,  which,  if  intended,  would  more  nat- 
urally have  been  mentioned  expressly.  It  is 
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also  to  be  observed  that  the  construction  cod- 
teoded  for  would  by  no  means  have  the  efFect 
entii-cly  to  cut  off  the  children's  creditors,  bat 
would  leave  the  income  of  the  property  itfll 
open  to  be  reached;  and  so  this  would  not  ful- 
fill  the  purpose  of  the  testator. 

On  the  whole,  without  going  into  further 
details,  it  seems  to  us  that  the  testator  did 
not  mean  to  deprive  bis  children  of  the  owner- 
shipof  the  property  given  to  them  by  the  will, 
but  rather  to  annex  to  such  ownerahip  s  cnidi- 
tion  or  limitation  to  which  no  legal  effect  can 
be  given. 

Dtcrte  aeeordinjfitf. 


Lowell  L.  HIKDS  r.  Edward  C.  COTTLE. 
George  F.  BOUV^  o.  SAME. 

1.  The  traatee  of  an  inBoWent  debtor 

cannot  be  obliged,  in  separate  actions  at 
law  brought  by  individual  creditors,  to 
show  that  he  had  faithfully  and  honestly 
administered,  and  that  nothing  more 
was  due  from  the  proceeds  of  the  prc^ 
erty  of  the  debtor  than  had  already  been 
paid  over.  The  remedy  of  the  credit- 
ors was  by  a  bill  In  eqnity  broughton 
behalf  of  all  the  creditors  who  had  be- 
come parties  to  the  trust. 

2.  Where  it  appears  that  the  day  when  the 
actions  were  commenced  defendant 
made  up  bis  accounts  as  trustee,  and 
found  only  enough  in  his  hands  to  pay 
a  dividend  of  30  per  cent  on  the  claims 
proved,  which  was  paid  to  each  of  the 
other  creditom  and  received  by  than 
as  a  final  dividend,  the  tender  by  defend- 
ant and  the  a«aeptanoe  by  plaintUEi 
respectively  of  sums  large  enousrh  to  cov- 
er their  pro  rata  shares,  with  interest 
thereon  and  legal  costs,  leaves  them  no 
grannd  of  eomplaint.  as  they  have  re- 
ceived all  that  was  then  due. 

8.  Where  a  declaration  contains  a  sbu^ 
count  specifically  set  forth,  a  tender 
amounts  to  admlaaion  of  every  fact 
which  plaintiff  is  bound  to  prove;  but 
when  the  declaration  is  general,  tender 
and  payment  only  admit  some  contract 
of  the  kind  alleged  in  the  decluation, 
with  damages  to  the  amoaot  paid  in. 

(Suffolk  Plied  Jonuarr  8. 1887.) 

ON  plaintiffs'  exceptions.  OwrruM. 
Action  of  contract  for  money  had  and 
received.  The  plaintiffs  were  creditors  of  the 
firm  of  Henry  &  Oilman,  which  became  embar- 
rassed in  January,  1880,  and  made  a  written 
assignment  for  the  beneiit  of  creditors,  and  the 
plaintiffs  and  other  creditors  were  parties.  Tbe 
defendant  was  tbe  trustee  imder  the  assignment 
and  accepted  the  trust.  At  the  trial  in  the 
superior  court,  before  Blodgett^J'..  theevidence 
of  plaintiffs  tended  to  show  the  renwctive 
amounts  of  the  claims  of  the  plalntifra;  that 
Henry  &  Oilman  were  shoe  manufacturers, 
and  Uiat  the  property  assigned  to  defendant 
consisted  of  shoes,  leather,  and  sundry  ma- 
chines, and  debts  due  said  firm;  that  In  the 
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□pinioQ  of  Henry  tbe  prc^icrtT  when  assigned 
na  worth  about  $l,tiO0;  and  that  they  owed 
ibout  $1,800,  and  their  assets  amounted,  as 
natal  by  the  debtors  ut  the  time  the  assignment 
KU  executed,  to  about  $2,300;  that  defendant 
iecUned  to  exhibit  ao  a(!count  of  his  receipts 
lod  expenditures,  but  said  that  the  rross  amount 
recdvea  in  cash  was  $659;  that  he  had  not  been 
lUe  to  dispose  of  all  the  property  which  came 
into  his  hands,  and  that  some  of  the  property 
rorered  -l^  the  assignment  was  stolen  or  lost 
^ore  be  attempted  to  take  possession. 

Upon  this  endencc  the  defendant  asked  the 
»urt  to  rule  that  tbe  actions  could  not  be 
niuntained.  The  plaintifE  asked  the  court  to 
-ule  that  they  mieht  recover  tbcir  pro  rata 
ihareofvbat  uiedaendantmightbave  received, 
ind  would  have  received  by  the  exercise  of 
Koper  can  and  diligence,  as  trustee.  The 
court  refused  both  requests,  and  ruled  that  up- 
Do  tbe  evidence  ottered  by  the  plaiotifrs,  the 
phintiflh  could  not  recover  in  these  actions  aoy 
^ms  other  than  those  admitted  by  the  defend' 
aa!,  and  the  plaintiffs  alleged  exceptions.  The 
defendant  teatifled  that  on  July  15, ,  1884,  be 
made  up  his  account  as  trustee;  that  the  balance 
of  money  in  his  hands,  after  deducting  ex- 
penaes  and  disbuisements.  was  equal  to  30  per 
wA  of  the  aggregate  amount  of  tbe  claims  of 
all  the  creditors  of  Henry  &  Oilman  who  be- 
cuDe  parties  to  the  assignment,  computing  the 
claims  without  interest;  and  that  be  then  de- 
clared a  dividend  upon  them  of  30  per  cent; 
tbat  he  paid,  after  these  suits  were  tie^ao,  each 
of  tbe  creditors  other  than  the  plaiutiffs  the 
amonnt  of  the  20  per  cent  dividend,  which  was 
received  by  them  as  a  final  dividend;  that  $35.30 
was  more  than  20  per  cent  of  tbe  claim  of  Hinds, 
and  interest:  and  that  $45.30  was  more  than 
%  per  cent  and  interest  on  claim  of  Bouv6. 
The  plaintifTs  objected  and  excepted  to  the 
tdmianon  of  this  evidence.  It  was  admitted 
tbat  the  defendant,  on  July  39,  1884,  tendered 
and  paid  Hinds'  attorney  $37,  and  Bouvfi's  at- 
t''mey$47,  as  tbe  sums  due  the  plaintiffs  respec- 
tively, and  their  costs  of  suit,  and  that  said  sums 
were  received,  but  they  declined  to  take  them 
in  foil  settlement  and  diochaige  of  these  suits. 
Tbe  court  instructed  the  jury  uiat  if  they  found 
(bat  the  smas  paid  by  defendant  to  the  plain- 
tllb,  ezclusiTe  of  costs,  equaled  or  exceeded  30 

ST  cent  of  the  amounts  due  as  creditors  of 
enry  &  Gilman,  with  interest  from  the  date 
of  tbe  plaintiffB*  writs  to  July  39.  1884,  their 
^erdioi  should  be  for  the  draendant,  and  the 
ptuntiSs  alleged  exceptions. 
Ut.  dUriaP.  Hinds,  for  plaintiffs: 
The  declaiBtion  in  each  case  contains  only 
OM  caoae  of  action  specifically  set  forth,  aud 
tbe  tender  as  shown  1^  the  pleadings  oponles 
n  a  conclusive  admission  of  every  fact  the 
tdainUl&  were  bound  to  prove  in  order  to  main- 
tain their  several  actions.    The  question  of 
damapes  recoverable  on  the  nmits  in  said  ac- 
tinna  u  the  only  one  open. 
f^mer  v.  WaToer,  7  Oray.  186;  Baetm  v. 
7  Gush.  581;  Currier  v.  Jordan,  117 

There  was  evidence  to  support  the  platntifts* 
rlaim,  and  there  is  no  plea  or  answer,  set  up 
W  the  defendant  in  avoidance  or  discharge  of 
toese  actions  by  the  pleadings,  under  which 
'bey  could  legaUy  introduce  the  testimony  ad- 
uaa. 


mitted.  The  claims  of  plaintiffs  must  stand, 
therefore,  as  confessed,  and  the  plaintifb  are 
entitled  to  judgment  in  their  aevend  respective 
actions  for  the  full  amount  claimed  by  them 
(less  the  sums  received  as  tender  as  shown  by 
the  pleadings),with  interest  to  be  computed  from 
January,  1U80. 

Margin  v.  Manddl,  135  Mass.  662;  Stepb.  Pi. 
0th  Am.  ed.  p.  374.  and  notes;  5  Gray,  541. 

Tbe  tender  pleaded  is  not  all  that  was  due  as 
appears  on  the  face  of  the  pleadings.  The  ex- 
act sums  confessed  and  admitted  were  tendered, 
with  $1.80,  in  each  case,  costs  of  the  plaintiffs* 
writs.  The  plaintiffs  were  entitled  to  recover 
interest  on  said  sums  from  the  date  of  their 
!  several  writs  to  the  date  of  the  tender;  no  tender 
of  interest  was  made  on  said  admitted  sums,  so 
that  1^  tliat  was  due,  as  provided  in  Pub.  Stat, 
chap.  168,  9  34.  was  not  tendered. 
Boyden  v.  Moore,  5  Mass.  8W. 
Messrs.  M.  F.  Diohinsoa,  Jr.,  andHolUa 
R.  BAiley,  for  defendant: 
If  there  has  been  such  willful  neglect  on  the 
rt  of  the  trustee  as  renders  him  in  any  way 
ble  (which  be  denies),  the  proper  and  only 
remedy  is  by  a  suit  in  equity,  brought  by  or  on 
behalf  of  all  tbe  creditors  who  became  parties 
to  the  trust. 

Fiteh  V.  Chandler,  4  Cush.  364;  J<^tnMon.  t. 
Johnson,  130  Moss.  466;  Burr.  Assign.  4th  ed. 
pp.  736,  743. 

The  trustee  will  not  be  required  to  vindicate 
bis  conduct  in  fourteen  seimrate  actions  brought 
by  as  many  different  beneficiaries. 

Hm  England  Bank  t.  Letois,  8  Pick.  118; 
Pingree  v.  Comstoek,  18  Hck.  51;  Bryant  v. 
Ruaaell,  38  Pick.  533. 

It  was  claimed  by  tbe  plaintiffs  at  the  trial, 
that  the  defendant,  by  a  plea  of  tender,  has  so 
admitted  the  plaintiff  s  cause  of  action  that  they 
are  entitied  to  the  full  amount  of  their  claims, 
and  in  support  of  this  tiiey  cited — 

Currier  v.  Jordan,  117  Mass.  360;  Bacon  v. 
Inhaiiitants  of  Charlton,  7  Cush.  581. 

When  an  action  is  not  on  a  special  contract, 
but  simply  on  a  common  count,  a  plea  of  ten- 
der only  admits  that  there  was  some  contract 
with  dami^es  to  the  amount  paid  into  court.  If 
the  plaintiff  seeks  to  recover  a  larger  amount,  he 
must  prove  a  contract  aa  well  as  a  greater 
amount  of  damages. 
Baeonv.  Inhabitants  of  Charlton,  7Cush.  583. 

Devana,  J,  delivered  the  opinion  of  the 
court: 

If  the  plaintiffs  sought  to  establish  that  there 
had  been  any  willful  neelect  on  tbe  part  of  the 
trustee  in  failing  -to  collect,  account  for,  and 
pay  over  to  tbe  creditors  of  the  assignor  l>y 
whom  the  written  assignment  was  made  to  him 
for  their  benefit,  so  tbat  the  plaintiffs  should 
receive  their  whole  debt  or  a  larger  part  thereof 
than  the  defendant  admitted  to  I>e  due,  tbdr 
remedy  was  by  a  bill  in  equity  brought  on 
behalf  of  all  creditors  who  had  become  parties 
to  the  trust.  The  trustee  would  not  be  obliged, 
in  separate  actions  at  law  brought  by  indmd- 
ual  creditors,  to  show  that  he  nad  faithfully 
and  honestly  administered,  and  that  nothing 
more  was  due  from  the  proceeds  of  the  prop- 
erty entrusted  than  had  already  been  paid  over. 
mw  Eng.  Bank  v.  Lewis,  8  Pfck.  11»;  Bryant 
V.  JSusafU.  38  Pick.  538. 
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Had  it  beeo  competent  in  this  action  to  have 
investinited  the  management  of  the  trust,  the 
plaintiffs'  erideace  also  entirely  failed  to  sbow 
anjr  misconduct  on  the  part  of  the  trustee.  It 
neither  showed  the  amount  realized,  or  which 
with  proper  care  could  have  been  realized,  from 
the  assets,  the  amount  of  claims  proved,  the 
expenses  of  executing  the  trust,  nor  what  the 
plaintifb'  pro  rata  shares  were  or  ^ould  have 
been.  It  was  therefore  (Ktrrcctly  ruled  that  the 
ptalntiA  could  only  recover  such  amounts  as 
the  defendant,  by  bu  answers,  had  admitted  to 
be  due. 

Where  a  sum  of  money  is  defloitely  ascer- 
tained to  be  due,  as  the  proceeds  of  a  trust,  to 
a  single  creditor,  he  may  maintain  an  action 
therefor.  Tbus,one  whv  receives  an  assignment 
in  trust  of  property  to  be  disposed  of  and  dis- 
tributed among  tbe  creditors  of  the  sssigDOr,  of 
whose  names  he  is  informed,  accepts  the  trust 
and  executes  it,  with  tbe  exception  of  paying  a 
single  creditor  named,  is  liable  to  such  creditor, 
after  demand  and  refusal,  in  an  action  for  his 
proportional  share,  as  such  share  has  been  de- 
termined. On  these  facts  tbe  money  in  the 
hands  of  defendant  may  be  treated  as  that  of  the 
plaintiff  received  by  defendant  to  his  use.  No 
qiecial  promise  to  pay  it  is  necessary.  The  law 
creates  the  privity  and  implies  tlio  promise. 
t^ott  V.  Gage,  I  Allen,  262. 

In  tbe  case  at  bar  it  appears  that  on  July  15, 
1884,  the  day  when  the  actions  were  com- 
nwnced,  tbe  defendant  made  up  his  accounts 
as  trustee,  and  found  only  enough  In  his  hands 
to  pay  a  dividend  of  80  per  cent  on  the  claims 
proved.  This  dividend  was  paid  to  each  of  the 
other  creditors  and  receiveil  by  them  as  a  final 
dividend.  The  defendant's  second  answer  (the 
first  being  a  general  denial)  admits  a  certain 
amount  to  have  been  due  in  each  case,  which 
is  equal  to  20  per  cent  of  tbe  claims  of  tbe 
plaintiffs,  and  avers  that  these  amounts,  with 
all  costs  then  accrued,  had  been  tendered  to  and 
acc^rted  by  the  plaintiffs.  The  tender  in  each 
case  was  made  on  July  29,  and  was  accepted, 
but  not  in  full  settlement;  and  tbe  jury  was 
instructed  that  if,  in  addition  to  the  costs,  it 
was  found  that  the  sums  tendered  amounted  to 
or  exceeded  30  per  cent  of  tbe  amounts  due  to 
tbe  plaintiffs  respectively  as  creditors  of  the  as- 
signor, with  interest  on  tbe  a&id  SO  per  cent 
from  the  date  of  plaintiffs'  writ  (July  15,  1884) 
to  the  2eth  day  of  July,  1884,  their  verdict 
should  be  for  the  defendant.  Tlie  plaintiffs 
contend  that  this  should  not  have  been  sub- 
mitted to  the  jury,  but  tbe  suflSciency  of  the 
tender  should  have  been  determined  as  a  ques- 
tion of  law.  But  if  this  Is  so,  ft  Is  not  impor- 
tant; as,  if  a  question  of  law  iserroneously  sub- 
mitted to  a  jury  and  correctly  decided,  there  is 
DO  ground  for  any  exception.  Tbe  presiding 
Judge  might,  however,  welt  have  left  to  tbe 
jury  the  computations  required  to  determine 
whether  the  tenders  had  been  sufficient,  and  it 
was  necessary  to  do  so  in  order  todetenninewhat 
was  the  unount  of  the  20  per  cent,  which  de- 
pended  to  some  extent  on  tbe  credibility  of 
the  defendant.  Tliere  is  no  reason  why,  under 
his  answer,  he  might  not  testify  to  this.  Hebad, 
In  his  answer,  admitted  a  certnio  sum  to  due 
tbe  plaintiffs,  with  costs.  He  had  not  stated 
this  as  Iwing  only  tbe  20  per  cent  of  plaintiffs' 
original  clatin,  and  be  might  by  bis  testimony 


show  that  the  sum  admitted  was  large  enough 
to  and  did  include  interest  thereon.  Even  if 
defendant's  answer  does  not  state  that  his  tender 
included  interest,  the  acceptance  in  each  case, 
by  tbe  plaintiffs  respectively,  of  sums  lai^ 
enough  to  cover  interest  and  legal  costs,  id 
addition  to  their  20  per  cent,  leaves  them  no 
ground  of  complaint,  as  they  have  received  all 
that  was  thdr  due.  The  puintifb*  claim  that 
by  a  plea  of  tender  the  defendant  has  so  admit- 
ted their  respective  causes  of  action  that  they 
are  entitled  to  judgment  for  the  full  amount  of 
their  original  claims.  The  answer  can  hardly 
be  called  a  plea  of  tender.  It  is  an  informal 
statement  only  that  a  certain  sum  had  been  due 
from  the  defendant  and  bad  been  paid  to  and 
received  by  tbe  plaintiffs.  Where  a  declaiatkm 
contains  a  single  count,  specifically  set  forth,  a 
tender  amounts  to  an  admission  of  every  tatx 
which  tbe  plaintiff  is  bound  to  prove  in  order 
to  maintain  bis  cause  of  action.  Vurrier  v. 
Jordan,  117  Mass.  260;  Bacon  v.  Chariion,  7 
Cueb.  581. 

But  when  tbe  declaration  is  genenO,  tender 
and  payment  only  admit  some  contract  of  Uie 
kind  alteged  in  the  declaration,  with  damages  to 
the  amount  paid  in.  If  the  plaintiff  seeks  to 
recover  more,  he  must  prove  a  contract  enti- 
tling him  so  to  do,  as  well  as  to  recover  tbe 
amount  paid  in.  Nothing  beyond  the  amount 
paid  in  is  admitted.   Bacon  v.  Gkaiiton,  mtpra. 

KxceptionM  ovemied. 


Charles  H.  BARROWS 
«. 

E.  H.  SWEET  et  eU. 

1.  An  ftward  of  arbitrators  may  be  im- 
pttftched  at  law  for  mistake  of  fiaet 

not  appearing  on  the  face  of  the  award, 
but  proved  by  extrinsic  evidence ;  and 
proof  of  mistake  of  fact  which  would  be 
BuflQcient  to  set  aside  an  award  in  equity 
is  competent  to  impeach  it  at  law, 

2.  Plaintiff  and  the  two  defendants  ooosti- 
tated  a  partoeiBhip  under  the  firm  name 
of  the  Home  Paper  Company,  and  the 
two  defendants  constituted  a  partner^ 
ship  under  tbe  firm  name  of  E.  H.  Sweet 
&  Co.;  all  elaima  between  the  plaintiff 
and  both  companies  weresabmitted  to 
arbitration.  Where  the  award  stated 
"E.  H.  Sweet  &  Co.  have  a  claim"  agamst 
plaintiff,  stating  the  balance  dne,  the 
amount  of  wbioh  was  admitted  by  the 
parties,  and  it  was  proved  at  tbe  trial 
that  the  item  was  presented  by  plaintiff 
in  the  form  of  a  bill,  headed  "  Home 
Paper  Co..  to  E.  H.  Sweet  &  Co..  Dr.." 
and  the  arbitrator,  by  mere  mistake  and 
inadvertence,  took  tbe  fact  to  be  that  it 
was,  and  vasadmittedtobe,  a«ninsttbe 
plaintiff, — it  was  a  ndstake  m  m 
■Mterlal  m  to  vitiate  the  award. 

8.  The  ofliftr  of  plaintiff  to  retom  to  the 

defendants  the  money  psUd  by  them 
on  the  award,  or  to  give  them  credit 
therefor,  was  all  that  could  be  reason- 
ably required  of  him,  on  his  claim  of  the 
amount  due  to  him  from  the  defendants 
as  found  by  the  court 
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(Suffolk  Filed  JanoBiT  B,  1887.) 

ON  defendants'  exceptions.  Overruled. 
ActioQ  of  contract  upon  on  account  an- 
nexed. 

The  answer  set  up  the  following  ap^eement 
of  reference  edgDcd  hy  the  pkintin  and  by  the 
defendants.  "This  agreement  made  this  4th 
day  of  Aacost,  a.  d.  1883,  between  Charles  M. 
Barrows.  Everett  H.  Sweet,  and  Newton  J. 
Sweet,  all  of  Attleboro,  witnesses:  That  all 
claims  and  disputes  between  said  Barrows  and 
the  firm  of  E.  H.  Sweet  &  Co.  and  t)etween  said 
Barrows  and  either  said  Everett  H.  or  Newton 
J.  Sweet,  and  all  questions,  claims,  and  disputes 
between  said  parties,  arising  out  of  the  bubiness 
of  the  Home  Paper  Co.,  shall  be  submitted  to 
G.  E.  WillianxB.  Esq.,  of  Taunton,  on  the  date 
hereof.  The  award  of  said  Q.  E.  Williams 
shall  be  final  and  conclusive  as  to  all  such  mat- 
ters; the  expenses  of  arbitration  also  to  be  in- 
cluded in  said  award."  The  answer  also  set 
out  the  award  of  the  arbitrator,  which  awarded 
to  Barrows  the  sum  of  $26.60,  and  costs  of  ref- 
erence  amounting  to  $16,  to  be  paid  by  said 
Sweet  "in  full  oiall  matters  submitted  to  me;" 
and  the  payment  by  the  defendants  of  said 
award. 

At  the  trial  in  the  superior  court  before 
Blodgett,  J.  .without  a  jury,  there  wasevidence, 
whicU  was  not  controverted,  that  the  Home 
Paper  Co.  was  a  copartnership,  consisting  of 
the  plaintiff  and  the  two  defendants,  and  that 
the  defendants  were  copartners  in  a  separate 
business,  which  was  conducted  under  the  name 
of  E.  H.  Sweet  &  Co.,  and  that  the  arbitrator 
knew  who  composed  the  respective  copartner- 
Bhips;  that  the  plaintiff  presented  to  tbe  arbi- 
trator at  tbe  hearing  before  him  a  bill  beaded 
"Home  Paper  Co.  to  E.  H.  Sweet&Co.,  Dr.," 
fxmsisting  of  several  items  amounting  to  $1 61 . 28, 
followed  by  credit  items  amounting  to  $23.45, 
and  leaving  a  balance  of  $138.88  due  to  E.  H. 
Sweet  <fc  Co. ;  that  there  was  no  dispute  at  the 
hearing  before  the  arbitrator  as  to  any  of  the 
items  whicli  appeared  on  the  face  of  the  bill, 
but  that  on  tbe  back  of  tbe  bill  were  several 
itema  in  pencil  in  favor  of  the  plaintUf  against 
the  defendants,  as  to  which  the  parties  did  not 
agree;  tliat  the  plaintiff  testified  at  tbe  hearing 
before  the  arbitrator  in  connection  with  the  sub- 
mission of  this  bill  to  the  arbitrator,  "I  have 
always  been  ready  to  settle,  but  they  are  not;  I 
don't  object  to  the  items  of  tbe  account  as  they 
have  produced  it,  but  some  things  should  be 
added  which  are  on  the  bact£  of  the  account; 
the  balance  of  tbe  bill  to  correct;"  that  noUiing 
was  said  at  that  hearing  about  the  bill  being 
aeainst  tbe  Home  Paper  Co.  instead  of  against 
the  plaintiff;  and  that  the  arbitrator  had  no 
recoliectioD  of  ever  looking  at  the  heading  of 
tbe  bill.  There  was  no  evidence  that  the  arbi- 
trator was  misled  by  either  party,  unless  by  the 
evidence  quoted  aliove.  The  arbitrator  in  bis 
award  treated  tbe  balance  of  $188.88  as  a  claim 
of  defendants  against  the  plaintiff  individually, 
and  it  appeared  by  his  deposiUon  before  the  su- 
perior court  that  if  he  "had  apprehended  or  ob- 
served that  ibc  bill  of  $161.28  was  against  tbe 
Home  Paper  Co.  and  not  against  Barrows,  his 
award  would  not  have  been  thesame."  There 
waa  no  mistake  apparent  on  the  face  of  Uie 
ward.    Tbe  court  ruled  and  found  that  upcm 
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this  evidence  there  was  such  a  mistake  on  the 
part  of  the  arbitrator  as  to  avoid  his  award,  and 
to  this  ruling  and  finding  the  defendants  ex- 
cepted. 

.There  was  evidence  that  the  defendants  sent 
to  tbe  plaintiff  by  mail,  enclosed  in  a  letter,  a 
check  for  $26.60.  "in  payment  of  the  award  of 
G.  E.  Williams,"  and  that  the  plaintiff  received 
the  money  on  said  cheek,  and  also  that  the  de- 
fendants paid  the  arbitrator  the  costs  of  refer- 
ence SB  awarded:  that  two  months  thereafter, 
but  before  bringingsuit  in  this  action,  and  after 
the  attention  of  the  defendants  had  been  called 
to  the  mistake  both  by  the  plaintiff  and  by  the 
arbitrator,  plaintiff  wrote  a  letter  to  tbe  defend- 
ants offering  to  return  the  amount  of  their  check, 
$26.60,  or  to  ^ve  them  credit  for  the  same,  as 
they  might  wish,  to  which  letter  and  offer  de- 
fendants, having  received  the  letter,  made  no 
reply;  that  said  money  was  not  returned  to  de- 
fendants. 

The  defendants  requested  tbe  court  to  rule 
that  on  this  evidence  tbe  plaintiff  was  estopped 
from  bringing  this  action;  but  the  court  de- 
clined so  to  rule,  and  found  for  the  plaintiff  in 
tbe  sum  of  $120.  To  which  rulings  and  refus- 
als to  nUe  the  defendants  alleged  exceptions. 

Megws.  John  A.  Bennett  and  Frank  I. 
Babcook,  for  defendants: 

It  is  only  in  the  caseof  errors  apparent  upon 
the  face  of  the  award,  or  where  it  is  shown  that 
tbe  arbitrators  have  failed  through  mistake  to 
give  effect  to  their  own  Intentions,  that  the 
courts  have,  in  the  absence  of  fraud  or  oomip- 
tion,  been  disposed  to  open  the  inquiry  into  the 
grounds  of  the  decision  of  tbe  arbitrators,  or  to 
allow  it  to  be  impeached. 

Rundell  v.  La  Fleur,  8  Allen,  484;  JftcWeav. 
Thayer,  14  Allen,  114. 

In  tbe  ease  at  bar  the  reference  was  of  all 
questions,  claims,  and  disputes  between  the 
parties,  and  the  award  was  to  be  final  and  con- 
clusive. There  is  no  claim  of  partiality  or  cor- 
ruption, and  if  the  arbitrator  drew  an  erroneous 
conclusion  from  an  imperfect  examination  of 
the  bill  in  his  hands  and  from  the  testimony  of 
the  plaintiff  in  reference  to  the  bill,  but  ex- 
pressed bis  conclusion  in  accordance  with  his 
intention,  there  is  not  such  an  error  as  to  avoid 
the  award. 

Davia  v.  Henry,  121  Mass.  150;  Spoorv.  Tyz- 
zer,  115  Mass.  40  ;  Carter  v.  Carter,  109  Mass. 
806. 

Courts  will  not  set  aside  an  award  for  mis- 
take of  the  arbitrator,  where  the  facts  were 
placed  before  him  and  he  was  competent  to 
judge. 

BmtonWa^  Power  Co.  v.  tfray,  6Het.  181. 

If  the  testimony  of  the  plaintiff  in  reference 
to  tbe  bill  milled  tbe  arbitrator,  the  plaintiff 
should  not  now  benefit  by  a  mistake  for  which 
he  alone  was  responsible. 

By  accepting  payment  plaintiff  ratified  tbe 
award  and  cotiid  not  repudiate  bis  ratification 
witiiout  restoring  the  defendants  to  as  good  a 
situation  as  they  were  in  when  tiie  award  was 
made. 

Culver  V.  Atfitei/,  19  Pick.  800;  Perkins  v. 
Wing,  10  Johns.  148. 

To  place  defendants  in  ttatu  quo,  the  money 
paid  to  plaintiff,  together  with  the  costs  of  nrbi- 
tratioo  paid  by  defendants,  should  have  been 
returned. 
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Mr.  C.  G.  Kej-M,  for  plaintiff: 

The  finding  of  tbe  court  that  there  Tvas  such 
a  mistake  on  tbe  part  of  tbe  arbitrator  as  to 
aToid  tbe  award  was  warranted  the  evi- 
dence. Tbe  claim  sued  was  a  trill  dae  from 
tbe  defendants,  as  copartners  under  the  name 
of  E.  H.  Sweet  &  Co. .  to  the  plaintifE  iodivid- 
uallj.  The  mistake  of  the  arbitrator  consisted 
in  his  treating  the  bill  of  1161.38  of  E.  H. 
Sweet  &  Co.  ajrainst  the  Home  Paper  Co.  as  a 
cMm  against  the  plaintiff  individuallv,  and  so 
making  tbe  plainttfl  pay  the  whole  balance  due 
on  this  bill  instead  of  one  third  of  it.  The  tes- 
timony of  the  arbitrator,  quoted  in  the  excep- 
tions, shows  such  a  mistake  as  wilt  avoid  an 
award. 

The  testimony  of  tbe  plaintiff  before  the  ar- 
bitrator, set  forth  in  the  exceptions,  shows  that 
he  was  speaking  of  the  items  of  the  bill,  and 
not  admlttiog  that  llie  Ull  was  due  fnnn  him 
alone. 

Boiton  WaUr  Power  Co.  v.  Gray,  6  Met.  181 ; 
SundellY.  La  Fleur.tt  Allen,  484;  ElCicott  v. 
Coffln,  106  Mass.  867;  Palmer  v.  Clark,  Id.  378; 
Carter  v.  Carter,  109  Mass.  806;  RoUinay.  Toton- 
Bend,  118  Mass.  S24;  Davi*  v.  Henry,  121  Mass. 
164;  Gaglordv.  IfffrUm,  180  Mass.  74. 

W.  AUmi,  J.,  deUvmd  tbe  opinion  of  the 
court: 

In  this  Commonwealth  an  award  may  be 
impeached  at  law  for  mistake  of  fact  of  the 
arbitrator,  not  appearing  on  the  face  of  tbe 
award,  but  proved  by  extrinsic  evidence.  Bean 
V.  Faraam.  6Pick.  266;  Botton  Water  Pmeer  Co. 
V.  Gray,  6  Met  181;  Mieldeg  t.  Thayer.  14 
Allen,  114. 

Proof  of  mistake  of  fact, which  would  besuf- 
flcient  to  set  aside  an  award  in  equity.  Is  com- 
petent to  impeach  it  at  law. 

Tbe  plaintiff  and  tbe  two  defendants  consti- 
tuted a  copartnership  under  the  firm  name  of 
the  Home  Paper  Co.  The  two  defendants  con- 
stituted a  copartnership  under  the  firm  name 
of  E.  H.  Sweet  &  Co.  AH  claims  between  the 
plaintiff  and  E.  H.  Sweet  &  Co.  and  the  mem- 
ben  of  that  firm,  and  all  claims  between  the 
mrties  arising  out  of  the  business  of  the  Home 
Paper  Co.,  were  included  in  the  submission.  It 
appe^  from  tbe  award  that  there  were  six  items 
submitted  to  the  arbitrators,  four  of  whic^  were 
disputed.  Of  tbe  disputed  items,  one  is  a  claim 
by  the  plaintiff  agidnst  E.  H.  Sweet  &  Co. , 
amounting  to  |1.I0, which  is  allowed,  and  three 
daimsbyE.  H.  Sweet &Co.again8t  thepiaintiff, 
one  of  which,  for  tbe  sum  of  $12.  ia  disallowed, 
and  two,  amounting  to  $141.76,  are  allowed. 

The  principal  item  was  the  claim  ofthe  plain- 
tiff against  E.  H.  Sweet  &  Co.  for  the  balance 
due  him  for  services  in  their  employment. 
This,  amounting  to  $801.09,  was  admitted  by 
the  parties.  The  next  largest  item  was  the  one 
concerning  which  the  question  of  mistake  of 
the  arbitrator  arises,  andthc  following  is  aU  of 
the  award  that  relates  to  it:  "  E.  H.  Sweet  & 
Co.  have  a  claim  against  Charles  M.  Barrows 
for  goods  furnished  and  work  done,  amounting 
to  $161.38.  Several  payments  have  been  made 
on  this  bill  amounti^  to  $22.45,  leaving  a  bal- 
ance of  $188.88.  There  is  no  dispute  about 
this  balance."  In  stating  the  account  between 
the  parties,  the  award  states  the  item  lost  men- 
tioned as  follows:  "  The  balance  of  E.H.  Sweet 


&,  Co.'s  bill  against  Mr.  Barrows  is  admitted  to 
be  $188.88."  It  was  proved  at  the  trial  that 
this  item  was  presented  to  the  arbitrator  at  tbe 
hearing  before  him,  by  tbe  plaintiff,  in  Qw 
ftvm  a  bill  beaded  "  Home  Paper  Go.  to  E. 
H.  Sweet&Co.,  Dr.,"  that  the  bill  was  in  fad 
due  from  the  Home  Paper  Co.,  and  not  fnmi 
the  plaintiff,  but  that  nothing  was  said  at  the 
hearing  in  regard  to  this,  and  the  arbitrator  bid 
no  recollection  of  looking  at  tbe  beading  of  tbe 
bill,  the  plaintiff  stating  that  the  balance  wu 
correct.  The  testimony  of  tbe  arbitrator  wu, 
that  if  be  had  apprehended  orobaervnd  that  tbe 
bill  was  against  the  Home  Paper  Co.  and  not 
against  tbe  plaintiff,  bis  award  would  have 
been  different.  This  evidence  was  competent 
and  sufficient  to  avoid  the  award.  The  clann 
of  E.  H.  Sweet  &  Co.  against  the  Home  P^xr 
Co.  was  wiUiin  the  submission,  and  it  wn 
necessary  to  find  the  amount  of  it  in  order  that 
tbe  amount  of  the  proportion  chargeable  to  tbe 
plaintiff  in  favor  oi  bis  copartners,  tbe  defend- 
ants, should  be  computed,  and  tbe  award  made 
accordingly.  What  the  parties  did  was  to 
present,  as  admitted,  the  bill  against  tbe  Home 
Paper  Co.;  what  the  arbitrator  understood  than 
to  do  was  to  present  and  admit  a  bill  agaiosi 
the  plaintiff.  No  question  was  made  wbeUirr 
the  plaintiff  should  be  charged  the  whole  or 
one  third  of  the  bill,  and  the  arbitrator  fonoed 
no  judgment  and  formed  no  conclunon  in  re- 
gard to  it,  and  no  such  question  was  in  hb 
mind.  By  inadvertence  be  assumed  as  a  fact, 
admitted  by  the  parties  and  not  presented  to 
him  to  decide,  that  the  bill  was  against  the 
plaintiff.  Tbe  item  was  not  In  dispute.  Tbe 
bill  was  presented  and  admitted  by  the  paitia 
as  a  bill  against  the  Home  Paper  Co.  The  ar- 
bitrator, by  mere  mistake  and  inadTertence, 
took  tbe  fact  to  be  that  it  was,  acd  was  admitted 
to  be,  against  the  plaintiff.  It  was  a  mistake  fA 
fact  Ro  material  aa  to  vitiate  tbe  award.  Bottn 
Water  Fmcer  Co.  v.  Gray,  6  Mel.  181;  Carter  r. 
Carter,  109  Mass.  806;  Sariit  v.  Henry,  131 
Mass.  154:  RvwMl-v.  La Fkur.^AXken,  480:  t 
Story,  Eq.  Jiir.  g  1466. 

The  offer  of  the  plaintiff  to  return  the  money 
to  the  defendants  or  to  give  them  credit  for  it, 
as  they  might  prefer,  was  all  that  could  rea- 
sonably be  required  of  him.  By  the  defend- 
ants' own  admission  there  was  more  than  that 
amount  due  to  the  plaintiff,  if  the  award  ^ 
not  conclude  him. 

mte^ptioM  oserrttlai. 


Lererett  LEONARD  e(  ol. 
t. 

FTTCHBURG  R.  R.  CO. 

t.  In  an  action  to  recover  damages  for  in- 
jury to  cattle,  caused  by  nejcligenee 
in  defendant  railroad  company,  if  its 
method  of  transportfttlon  was  od- 
•nfe.  the  fact  that  it  was  usual  with  tbe 
defendant  cannot  exonerate  it  from  its 
contract  to  safely  transport.  Its  own 
aaase  would  have  no  tend^ioy  to  show 
that  it  had  adopted  a  safe  method. 

2.  Even  tf  the  quarantine  grounds  to  whidi 
the  cattle  were  to  be  transported  frtun 
the  wharf  at  Boston  were  not  the  proper 
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market  for  suchanlmala,  they  nrast  have 
had  a  ▼alne  there  for  the  purpose  of 
transportation  to  the  place  where  they 
were  generally  brought  and  Bold ;  and 
in  the  abienoe  of  any  exception  to  the 
instrucstion  by  the  presiding  judgre  upon 
the  question  of  dainagee,  and  of  any  re- 
port upon  the  subject,  It  must  be  held 
that  it  was  clear,  correct,  and  adapted 
to  the  case. 

(Suffolk  Filed  January  8, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  to  recover  damages  for  injuries  to 
cattle  transported  by  defendant  carrier.  Trial 
in  the  superior  court  before  Pitman,  J. 
The  facte  appear  in  the  opinioD. 
Meaart.  Sonier  &  Welch,  for  defendant. 
Mr.  L.  S.  Dabney.  for  plaintiffs. 

Devens,  </.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  to  recover  damages  for  an 
alleged  injury  to  cattle  in  the  transportation  of 
tbem  from  a  ship  lying  at  a  wharf  m  Boston  to 
the  (quarantine  grounds  in  Waltham,  by  reason 
that  unproper  cars  were  used,  and  also  by  de- 
lay in  their  transportation.  One  of  the  con- 
tentions of  the  plaintiff  was  that  the  cars  were 
ansoitable,  as  they  were  box  cars  provided  with 
doors,  but  not  with  slats  upon  the  sfdea,  so  that 
there  was  no  sufBdent  means  of  ventilation, 
and  also  without  cleats  upon  the  fioor  by 
which  the  animals  could  maintain  their  foot- 
ing_.  Whether  the  defendant  had  provided  slats, 
and  carpenters  to  nail  them  across  the  opening 
of  the  doors,  was  in  dispute.  The  seventh  reg- 
ulation of  Ihe  regulations  issued  from  the  Trea- 
sury Department  of  the  United  Btates,  "gov- 
erning the  treatment  and  quarantining  of  im- 
ported cattle,"  provides:  "  The  railway  cars 
lued  in  the  transportation  of  cattle  to  the  quar- 
antine grounds  shall  either  be  cars  reserved  for 
this  exclusive  use  or  box  cars  not  otherwise 
emploved  in  the  toansportation  of  meat,  ani- 
mals, etc. 

The  defendant  offered  to  prove  that  box  cars 
similar  to  those  famished  for  the  conveyance 
of  the  plaintiffs'  cattle  had  always  been  used  by 
tbem  tor  carrying  cattle  to  said  quarantine 
grounds,  and  also  how  such  cars  had  usually 
been  equipped  in  regard  to  their  floors.  The 
only  quarantine  grounds  for  imported  cattle  in 
Hassachuaetts  were  at  Waltham,  and  the  only 
railroad  by  which  cattle  could  be  transported 
thither  was  that  of  the  defendant.  Tbe  evi- 
dence offered  bv  defendant  was  excluded  by 
the  presiding  juage,  while  he  admitted  evidence 
that  box  cars  were  used  by  other  railroads  for 
tbe  transportation  of  cattle,  and  also  evidence 
of  the  mode  of  equipment  of  their  floors.  The 
contention  of  the  defendant,  that  the  mode  of 
transportation  adopted  in  this  case  was  the 
usual  mode  and  must  therefore  be  held  to  have 
been  accepted  by  tbe  plaintiff,  canoot  be  main- 
tained.   If  it  was  an  unsafe  method  of  trans- 

Sortation,  the  fact  that  It  was  usual  with  the 
efendant  cannot  exonerate  it  from  its  contract 
to  safely  transport,  and  its  own  usage  would 
not  have  any  tendency  to  show  that  it  had 
adopted  a  sale  method.  Even  if  its  railroad 
was  tbe  only  one  by  which  cattle  could  be  con- 
veyed to  the  quarantine  grounds,  this  convey- 
ance of  cattle  18  common  to  neuly  all  railroadis, 
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and  the  modes  adopted  by  them  in  the  prepara- 
tion of  their  cars,  etc.,  the  defendant  was  per- 
mitted to  show  as  bearing  on  the  character  of 
that  adopted  by  itself.  Peterly  v.  BotUm,  186 
Mass.  S66, 

A  witness  was  asked  as  to  the  value  of  a  cow 
which  was  found  dead  among  plaintiffs'  herd 
on  its  arrival  at  Waltham,  "having  regard  to 
ite  market  value  at  the  time  In  the  nearest  place 
to  Waltham,  that  he  knew  of,  where  there  was 
a  market  for  it,  and  tbe  cost  of  getting  it  there, 
and  tbe  risk,"  and  was  further  asked,  "on  the 
same  basis,"  as  to  the  injury  to  the  herd,  if  it 
had  at  its  arrival  been  put  up  for  sale,  and  an- 
swered that  "  a  hundred  dollars  a  head  would 
not  have  covered  "  it.  This  question  and  an- 
swer were  excepted  to,  Hnd  the  plaintiffs  sulise- 
queotly  asked  of  the  witness  what  was  his  esti- 
mate of  the  iuju]^  the  cattle  sustained  at  the 
time,  if  such  judicious  and  proper  care  were 
taken  as  a  prudent  man  would  take,  to  put 
them  in  proper  condition  for  sale,  to  make  tbem 
fit  for  market;  and  what  his  own  estimate 
would  be  of  the  actual  damage  from  the  expe- 
rience of  that  ni^ht,  assuming  that  he  could 
have  an  opportunity  to  cure  it  by  a  usual,  judi- 
cious, and  prudent  course.  To  this  he  stated 
that  the  damage  would  be  $30  to  $30  per  head. 

The  defendant's  argument  concedes  that  if 
the  jury  had  been  directed  to  take  the  latter 
computation  as  the  true  rule  of  damages,  any 
difflcultv  in  the  admission  of  the  former  ques- 
tion and  answer  might  have  been  cured.  Thib 
instruction  given  by  the  presiding  judge  upon 
the  question  of  damages  does  not  appear.  No 
exception  was  taken  to  it,  and  in  tbe  absence  of 
any  report  upon  the  subject  we  must  hold  that 
it  was  clear,  correct,  and  adapted  to  the  case. 
The  verdict  sufficiently  shows  that  no  rule  of 
damages  more  unfavorable  to  the  defendants 
than  f  SO  a  bead  could  have  been  adopted.  Nor 
are  we  prepared  to  say  that  even  if  Waltham 
was  not  tbe  proper  market  for  such  cattle,  bav- 
iDg  regard  to  the  distant  place  where  such  mar- 
ket was,  the  cost  of  getting  there,  and  tbe  at- 
tendant risk,  the  witness,  in  testifying  to  the 
original  injury  which  the  cattle  received,  might 
not  express  the  amount  of  Ihe  injury  by  a  state- 
ment of  what  its  effect  would  be  upon  uie  value 
of  the  animals.  Even  if  Waltham  was  not  the 
proper  market  for  such  animals,  they  must  have 
had  a  value  there,  for  the  purpose  of  transpor- 
tation to  the  place  where  they  were  generally 
brought  and  sold.  We  are  of  opinion,  there- 
fore, that  this  exception  cannot  be  sustained. 

The  exception  taken  to  the  competency  of 
tbe  witness  who  testified  in  the  matter  of  value, 
as  well  as  the  other  exceptions  taken,  was  not 
pressed  and  is  not  therefore  discussed. 

BxetpUont  oterruled. 


Michael  FLTNN 

V. 

Peter  A.  BOURNEUF  et  al. 

1.  Where  an  oral  agreement*  a  tew  days 
before  execution  oi  the  deed,  was  entered 
into,  to  the  effect  that  in  oonsideration 
that  the  defendant  would  ezeoate  and 
deliver  the  deed  in  question  to  tho 
plaintiff,  and  wonld  execute  and  deliver 
to  tbe  brothOT  a  deed  of  the  adjoinlDg 
premises,  the  plaintiff  would  assume  and 
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p»y  all  ftisessmentB  which  should  be 
made  on  the  lands  conveyed  by  such 
deeds,  the  considention  moving  from 
the  defendant  wm  a  promise  to  exe- 
cute them,  and  not  the  execution  of 
them. 

S.  Where  the  oral  eontraet  was  made  be- 
fore the  covenajit  anlnBt  Inenm- 
brwiees  In  the  deed,  the  parties  ex- 
pressed by  their  conduct  in  pats  that 
the  deed  Bnonld  have  a  less  operation, 
which  is  plainly  a  contradiction  of  the 
covenant,  and  cannot  be  allowed  to  take 
the  incombrance  out  of  the  langua^  of 
the  deed. 

8.  A  GOTenaat  in  »  deed  aipalnet  inenm- 
branees  would  ezelnde  proof  of  a 
contemporaneous  oral  nndertakinjBrof 
a  lar^r  scope,  upon  the  same  consid- 
eration, and  to  add  a  farther  obligation 
to  those  assumed  by  the  covenantor ; 
but  it  is  otherwise  where  the  attempt 
is  to  cut  the  latter  down* 

(EsBez  FUed  JanaaiT  7,  1887.) 

ON  pl^ntiff's  exceptions.  8u$tained. 
ActioD  of  contract  to  recover  damages  for 
breach  of  coveoants  against  iocumbrances  in  a 
deed.    Trial  in  the  superiorccurt  before  Bacon, 
J.,  who  found  for  the  defendants, and  plaintiff 
alleged  exceptions. 
The  facts  appear  in  the  opinion. 
Mr.  William  H.  Mood^,  for  plaioUfF: 
The  admission  of  the  evidence  was  in  viola- 
tion of  the  well-settled  rule  that  when  parties 
have  resorted  to  a  written  instrument  for  the 
expression  of  their  conclusions  after  a  series  of 
fxtnferences,  that  Instiument  will  be  regarded 
as  expressing  their  final  views  and  as  absorbing 
all  other  parol  understanding  prior  or  contem 
poraneous;  and  to  sustain  it  some  exception  to 
or  modification  of  the  rule  must  be  shown.  To 

Srove  such  an  exception  or  modification  the 
efendants  rely  upon  the  cases  of — 
Preble  V.  Baidmiifi  Gush.  549;  Garrv.  Booleu, 
119  Mass.  294. 

But  treating  thcscicases  as  decisions  only  of 
the  exact  facts  therein  contained,  they  are  not 
examples  of  the  modification  of  the  rule,  but 
dmj^y  cases  wherein  the  nile  does  not  apply. 
'rskz  plaintiff  refers  to  the  following  cases: 
BarloxBy.  Tfumat,  15  Pick.  66;  Spun  v.  An- 
drew, 6  Allen, 420;  Uowe  v.  TTaitor.  4Gray,  318. 

Metnv.  J.  P.  &  B.  B.  Jones,  for  defend- 
ants: 

The  evidence  objected  to  tended  to  show  a 
separate,  distinct,  and  independent  oral  agree- 
ment. The  objection  that  it  varied  the  terms 
of  the  plaintiff's  deed  is  not  well  founded. 

Carr  v.  Doota/,  119  Mass.  294;  MeOormiek  v. 
Oheetrra,  134  Alasa.  262 ;  Braektrti  v.  Eearu,  1 
Cush.  79;  Preble  v.  Baldwin,  6  Gush.  552. 

Holmes,  J.,  delivered  the  opinion  of  the 
court; 

This  is  an  action  on  a  covenant  against  in- 
cumbrances. At  the  time  of  the  exerution  of 
the  deed,  the  land  conveyed  was  liable  to  an 
assessment  for  betterments,  which  was  after- 
wards made,  and  which  has  been  paid  by  the 
plaintiff.  It  is  not  disputed  that  the  liability 
was  an  incumbrance,  or  that  there  would  have 
been  a  breach  of  the  covenant  on  general  prin- 
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ciples  (Carr  v.  Doolejf,  119  Mass.  394);  bat  the 
defense  relied  on  is  "  tbat  a  few  days  before 
said  deed  10  the  plaintiff  was  executed  and  de- 
livered, the  plaintiff  and  defendants  made  an 
independent,  distinct,  and  oral  agrecaooentt  ttat 
in  consideration  tbat  the  defendants  woold 
execute  and  deliver  the  deed  in  question  to  the 
plaintiff  for  the  sum  of  |2,200,  and  would  exe- 
cute and  deliver  to  the  brother  a  deed  of  the 
adjoining  premises  for  the  sum  of  $3,300,  the 
plaintiff  would  assume  and  pay  all  aesessmenU 
which  should  he  made  in  accordance  with  said 
liability  on  the  lands  conveyed  by  said  deeds." 
and  that  the  deeds  were  made  as  agreed. 

We  interpret  that  the  consideration  moving 
from  the  defendants  was  a  promise  to  execute 
the  deeds,  not  the  execution  of  them.  For  if  it 
was  the  latter,  then  the  agreement  did  not  b^ 
come  a  contract  until  the  consideration  wu 
fumisfaed ;  and  if  the  deed  to  the  brother  ivsa 
executed  after  the  deed  to  the  plainUff,  which, 
for  all  that  appears,  may  have  been  tiie  caas, 
then  the  oral  contract  was  subsequent  to  the 
covenant  in  suit,  and  the  question  of  its  effect 
on  that  state  of  facts  would  be  a  diffa«nt  me 
from  tbat  which  was  argued,  or  which  we  un- 
derstand to  have  been  relied  on. 

Assuming  that  the  oral  contract  was  made 
before  the  covenant  in  suit,  the  purpose  for 
which  it  is  offered  is  to  show  that  at  the  vety 
moment  when  the  specffdty  purporting  to  ex- 
tend to  all  incumbrances  was  executed  aad 
accepted  as  determining  tbe  extent  <rf  the  de- 
fendant's obligations  under  the  contract  ex- 
pressed by  it.  the  parties  expressed  by  their 
conduct  in  pait  that  tbe  deed  should  have  aless 
operation .  We  think  that  this  is  plainly  a  con- 
tradiction of  the  covenant,  if,  leavmg  technical 
difficulties  on  one  side,  tbe  oral  contract  be  re- 
lied on  as  a  contemporaneous  release  or  satis- 
faction of  an  obligation  admitted  to  be  within 
tbe  language  of  the  deed  {Batehelder  v.  Qtum 
Int.  Co.  \Si  Mass.  449);  and  we  think  that  tbe 
contradiction  is  only  a  little  more  disguised  if 
such  a  contract  be  allowed  to  lake  the  incom- 
brance out  of  the  language  of  the  deed,  by  giv- 
ing a  special  and  unusual  meaningto  a  covenant 
in  daily  use,  the  interpretation  of  which  is  as 
well  settled  ns  that  of  any  words  in  the  language. 
The  suggestion  of  Mr.  Justice  Wilde  to  the  con- 
trary in  Preble  v.  Baldwin,  6  Gush.  549, 558.  is 
declared  by  him  not  to  be  necessary  to  or  em- 
braced  in  the  decision,  and  is  outwoghed 
Hov>e  V.  Watker,  4  Oray,  818;  Spurr  v.  Anirtm, 
6  Allen,  430;  Harloio  v.  Thomae,  15  HdL  68, 
and  Tovmaend  v.  Weld,  8  Mass.  146. 

Of  course  we  are  not  speaking  of  a  case  which 
would  warrant  a  reformation  of  the  deed  in 
equity,  and  when  the  facts  are  pleaded  by  way 
of  equitable  defense. 

It  is  enough  to  say  of  Carr  v.  Dootejf,  119 
Mass.  294,  and  McCortniekv.  Chetniera,  iMHaas. 
363,  that  they  evidently  were  not  intended  to 
overrule  the  decision  In  Hotee  v.  Wtxlker,  tupra, 
that  a  covenant  against  incumbrances  would 
exclude  proof  of  a  contemporaneous  oral  on- 
dertsking  of  a  larger  scope  upon  the  same  con- 
sideration. Moreover,  all  three  casesdeal  with 
attempts  to  add  a  further  oblintion  to  Ummb 
assumed  by  the  covenant,  not  wiUi  an  attempt 
to  cut  the  latter  down.  iSpvrr  v.  Andrev,  and 
Marlow  v.  Thotnat,  aupra,  remain  un^aken. 

Exeeption$  auttained. 
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Jamea  W.  BEAN 

V. 

Inbabitanta  of  HYDE  PAKK. 

1.  Where  the  coantj'  commisaioners  re- 
located a  atreet  in  a  town,  and  deter- 
mined that  the  town  should  construct 
the  way  within  three  years,  it  became 
the  of  the  town  to  eonstrnet  the 
wi^t  and  if  it  flid  not  do  so,  the  com- 
missionera  could  cause  it  to  be  completed 
and  ^y  (or  it  out  of  the  countv  money 
and  issue  a  warrant  against  the  town 
for  the  expense. 

2.  Bat  the  selectmen  or  highway  survey- 
ors have  no  authoritr  to  eonstrnet  the 
way.  and  pled^  the  credit  of  the 
town,  unless  authorized  thereto  by  a 
▼Ota  of  the  town;  They  can  only  ezer- 
dm  such  powers  and  perform  such  du- 
ties as  are  necessarily  ^cident  to  the 
special  authority  conferred  on  them  by 
their  office. 

3.  Where  there  was  no  vote  of  the  town 
giving  them  special  authority  to  build 
the  way,  plaintiff,  who  sues  the  town 
for  work  done  in  constixioting  way, 
eaanot  recover. 

(Suffolk — mod  January  8,  ISSr.f 

OM  plaintifl's  exceptfons.  Owmiied. 
Action  of  contract  to  recover  $97S  for 
work  claimed  by  the  plaintiff  to  have  been  per- 
formed and  fumisbed,  and  materials  furnished 
the  defendant  by  tbe  plaintiff,  within  the  limits 
of  River  Street,  in  said  Hyde  Park,  as  relocated 
by  the  county  commissioners. 

It  was  admitted  at  the  trial  that  II.  C.  Stark. 
8.  B.  Balcom,  and  A.  H.  Braincrd  were  duly 
chosen  and  qualified  as  selectmen  and  highway 
surveyors  of  said  Hyde  Park  for  tbe  year  IBSl; 
tiiat  said  selectmen  did  not  in  1881,  "before 
the  first  day  of  May,  assign  in  writing  to  each 
surveyor  the  limits  and  divisions  of  the  high- 
ways and  towoways  to  be  kept  in  repair  by 
him;"  that  at  the  annual  town  meetinjc;  held 
OD the  8l8t  day  of  Marcb, and  adjoumedto  the 
6th  day  of  April,  l^Sl,  the  sum  of  «7.000  was 
duly  appropriated  for  highways  as  follows: 

"Voted,  To  make  tbe  following  appropria- 
tion for  the  curient  year:  For  bigbwaye, 
$7,000;"  that  at  least  $1,000  of  said  sum  re- 
mained unexpended  in  tbe  bands  of  tbe  trea- 
Rurer  of  said  Hyde  Park  at  tbe  time  of  the 
performing  and  mrnisbingof  the  work  and  ma- 
terials hereinafter  set  forth,  though  it  was  sub- 
sequeutly  expended  on  the  highways;  and  In 
tiie  following  October  tbe  town  appropriated 
$1 ,000  in  addition  to  the  amount  aforesaid  for 
tiie  purpose  of  keeping  tbe  highways  of  tbe 
town  in  repair  during  tbe  remainder  of  that 
year.  Tbe  balance  unexpended  from  these  ap- 
prooriations  at  tbe  end  of  tbe  year  was  $2.40. 
Said  River  Street  was  an  ancient  highway. 

Tbe  plaintiff  introduced  in  evidence  an  at- 
tested copy  of  a  decree  of  tbe  County  Commis- 
sioners for  the  County  of  Norfolk,  relocating 
said  River  Street,  50  feet  wide,  from  which  it 
appeared  that  upon  proceedings  duly  bad,  and 
artier  due  notice,  sdd  county  commisBionera. 
on  January  1,  1878,  ordered  and  decreed  as 
follows: 


"And  now  said  commissioners  by  courses 
and  distances,  metes  and  bounds,  do  lay  out 
and  locate  said  River  Street.  And  said  loca- 
tion  is  as  follows:  A  description  of  River  Street 
as  widened  by  tbe  county  commissioners,  a.  d. 
1873,  from  the  division  line  between  the  city  of 
Boston  and  the  town  of  Hvde  Park,  through 
Hyde  Park  to  its  intersection  with  Milton  Street, 
in  the  town  of  Dedbam,  locating  its  northerly 
line  angles  and  distances,  as  lAown  on  ac- 
compaoying  plan,  made  by  George  Pye,  C.  E. ; 
black  lines  and  figures  on  said  plan  indicate  tbe 
present  line  of  street,  and  the  present  width; 
tbe  red  lines  and  figures  represent  tbe  widen- 
ing on  the  old  or  present  location."  (Then 
follows  a  description  of  tbe  entire  street 
by  metes  and  bounds.)  "And  it  !s  determined 
by  tbe  commissioners  that  tbe  inhabitants  of 
the  town  of  Hyde  Park,  in  whicli  said  way  is 
located,  do  within  three  years  from  the  date  of 
this  return  complete  said  way  as  follows : 
Between  Hyde  Park  Avenue  and  Arlington 
Street  within  one  year,between  Arlington  Street 
and  Boston  line  two  years,  and  Iwtween  Hyde 
FarkAvenueandDedbamlinethteeyears.  ^id 
street  shall  be  constructed  tbe  whole  width  of 
tbe  location,  so  as  to  be  ^e  and  convenient  for 
travel,  both  on  foot  and  by  carriages,  with  suit- 
able drainage  by  side  gutters  and  culverts  where 
needed,  with  railings  and  sustaining  walls  at 
all  embankments;  and  the  street  shall  be  con- 
structed and  graded  so  as  to  conform  to  the  plan 
and  profile,  and  in  all  respects  made  in  a  neat 
and  thorough  manner,  and  to  the  acceptance  of 
the  county  commissioners." 

Said  plan  of  River  Street  was  introduced  in 
evidence  at  tbe  trial,  and  was  explained  by 
George  L.  Richardson,  civil  engineer  and  sur- 
veyor, who  testified  that  the  Irage  for  the  re- 
moving of  which  tbe  plaintiff  did  the  work 
sued  for  extended  into  River  Street;  that  as  re- 
located and  pointed  out  upon  said  plan,  the 
lines  showed  the  extension  thereof  into  said 
River  Street. 

The  traveled  way  was  80  feet  wide  between 
said  ledge  and  tbe  sidewalk  on  the  opposite 
side  of  the  street  prior  to  the  work  done  by  tbe 
plaintiff.  The  pbiintiff  offered  to  ^ow  that  he 
made  a  contract  with  one.  approval  by  another, 
of  tbe  said  selectmen  and  highway  surveyors: 
and  also  that  when  the  work  was  done  two  of 
said  selectmen  and  highway  surveyors  met  the 

glatntiff  at  said  ledge  and  measiu^  what  work 
ad  been  done,  and  then  agreed  that  tbe  plain- 
tiff bad  done  just  what  be  was  directed  to  do 
by  them,  and  m  accordance  with  the  lines  run 
by  said  George  L.  Richardson,  who  was  sent 
thers  for  that  purpose  by  one  of  stdd  selectmen 
and  highway  surveyors.  There  was  no  exca- 
vation or  cutting  ordered  In  said  decree  where 
this  ledge  was,  except  as  may  be  inferred  from 
the  parts  of  said  decree  berem  stated  and  from 
the  plan  referred  to.  There  was  no  evidence 
introduced  or  offered  to  show  that  the  town 
ever  voted  to  do  or  ever  did  anything  to  carry 
into  execution  safd  decree  of  tbe  county  cora- 
missioners  In  relation  to  River  Street.  The 
town  did  not  pass  any  vote  authorizing  the 
selectmen  or  highway  surveyors  to  make  tbe 
alleged  contract  with  the  plaintiff  or  to  employ 
tbe  plaintiff  to  do  the  work  and  furnish  the 
materials,  for  which  he  has  brought  this  action. 
It  did  not  appear  that  tiieselecbnen  or  highway 
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Burveyore  passed  any  vote  with  reference  to  ibe 
contract  with  the  plaintifT,  except  as  may  be 
inferred  from  the  facts  as  herein  stated  and 
offered  to  be  proved. 

At  the  trial  the  presiding  judge  ruled  that 
said  selectmen  and  highway  surveyors  were 
not  authorized  by  tbe  town  and  had  no  author- 
ity to  employ  the  plaintiff  on  behalf  of  the 
tOTrn  to  perform  the  labor  and  furnish  the  ma- 
terials as  hereinbefore  set  forth,  and  refused  to 
admit  the  evidence  offered  by  the  plaintiff  as 
aforesaid,  and  ordered  a  verdict  for  the  defend- 
ant. To  these  rulings  and  ezclunons  of  evi- 
dence and  to  this  order  the  plaintiff  alleged  ex- 
ceptions. 

Mmr9.  Wilbur  H.  Powers  and  dfohn  W. 
Keith,  for  [Plaintiff: 

The  county  commissioners  ordered  the  town 
of  Hyde  Park  to  "roniplete  said  way"  (see 
Hyde  Park  v.  Countif  Vommisnonen,  117  Mass. 
416,  in  which  this  court  has  once  passed  upon 
this  decree  of  the  county  commissioners);  and  it 
thereupon  became  the  duty  of  the  town  to  make 
the  way  {Deane  v.  Bandolfh,  132  Mass.  475). 

To  complete  the  way  the  work  performed 
by  the  plaintiff  must  have  been  done. 

The  word  "highways"  in  the  vote  of  ^nil  6, 
1881,  is  used  in  its  popular  sense  andT  here 
means  all  public  traveled  ways. 

Harding  v.  JUedwajf,  10  Met.  465. 

The  vote  of  the  town  appropriating  $7,000 
for  highways  was  an  authority  enabling  the 
selectmen  and  highway  surveyors  to  expend 
that  sum  for  all  highway  purposes. 

MeCormiekv.  Boston-,  ISOSuiss.  409. 

Under  the  law  in  force  when  the  vote  was 
passed,  viz.:  Htat.  1871,  chap.  298,  ^  2,  as 
amended  by  Stat.  1877,  chap.  68,  which  was  : 
"Towns  shall  vote  to  raise  such  sums  of  money 
as  are  necessary  for  making  and  repairing  high- 
ways and  townways,  and  order  that  the  same 
be  assessed  upon  Ihe  polls  and  estates  of  the  in- 
habitants, residents  and  nonresidents,  as  other 
town  charges  are  assessed,  and  the  same  shall 
be  collected  as  other  town  taxes  are  c(>llected 
*  *  *  and  the  sums  so  voted  shall  be  care- 
fully and  judiciously  expended  by  the  survey- 
ors of  the  highways,  each  in  his  own  district, 
when  the  town  is  divided  into  highway  dis- 
tricts, and  in  all  cases  under  the  direction  of 
the  selectmen  or  by  the  road  commissioners,  in 
making  and  repairing  said  ways," — the  select- 
men became  the  general  agents  of  the  town  and 
had  authority  to  apply  the  money  in  payment 
of  the  work  done  by  tiie  plaintiff. 

Oilketf  V.  Waiertown,  141  Masa  310. 

The  selectmen  were  not  bound  to  make  or 
keep  any  records  of  their  proceedings. 

Commonieealt/i  v.  McGarry,  185  Mass.  553. 

The  evidence  offered  to  show  the  contract 
made  by  the  plaintiff  with  the  selectmen  of  the 
town  oi  Hyde  Park  should  have  been  admitted. 

MeVormick  v.  Beaton.  120  Alass.  499. 

Mr.      E.  Cotter,  for  defendant: 

The  money  voted  "for  highways"  in  1881 
was  for  making  ordinary  repairs  during  that 
year,  and  for  no  other  purpose. 

Pub.  Stat.  chap.  52,  ^8. 

In  January,  1878,  the  county  commissioners 
ordered  and  decreed  that  said  River  Street  be 
widened.  "There  was  no  evidence  introduced 
or  offered  to  show  that  the  town  ever  voted  to 
do  or  ever  did  anything  to  carry  into  ezecatiim 
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said  decree;"  nor  did  it  appear  that  pofkm 
was  taken  of  any  land  for  the  purposes  nsiDed 
therein.  Therefore  the  widening  and  altm- 
tion  of  said  street  was  invalid  as  against  the 
owner  of  any  land  over  which  the  nme  wm 
located. 
Pub.  Stat.  chap.  4S.  g  88. 
The  selectmen  or  highway  surveyott  wm 
not  authorized  to  make  the  contract  whkdi  the 
plaintiff  offered  to  prove.  They  were  not  fl» 
agents  of  the  town  for  that  purpose. 

Smith  V.  Chetldrt,  18  Gray,  818;  Ooffv.  Bd» 
both,  13  Met.  80;  Clark  v.  IjU'abitanUef  a» 
tea,  116  Mass.  455;  Todd  t.  Iniabitanta  ofBiM 
lea,  8  Allen,  55. 

Selectmen  of  towns  are  not  'general  sgeoti 
for  their  towns;  "they  are  not  clothed  witntbr 
general  powers  of  the  corporate  body  for  whid 
they  act.  They  can  only  exercise  such  powers, 
perform  such  duties,  as  are  necessarily  aed 
properly  incident  to  the  special  and  limited  ao- 
thority  conferred  on  them  by  their  otBce.  Hkt 
are  special  agents,  empowered  only  to  do  socb 
acts  as  are  required  to  meet  the  exigendes 
ordinary  town  business." 

BIctIow,  ./.,  in  Smith  v.  Oheeltire,  anpm. 
This  case  Is  governed  by  Clark  v.  InhabiianU 
of  Bustell,  rupra,  and  is  unlike  the  case  of  JV> 
Connick  v.  Boston,  120  Slass.  499.    In  the  bi- 
ter case,  the  work  for  which  the  plaintiff  cIud- 
cd  pay  was  performed  in  making  oidiiun 
repurs,  reasonably  Teguired  uptm  one  (tf  tbe 
defendant's  streets.  The  agents  of  the  defud  | 
ant  clearly  had  autboritv  to  make  such  repain 
In  tbis  case  the  work  aone  by  plaintiff  vif  i  | 
permanent  improvement,  and  no  authority  wi» 
^ven  by  the  defendant  town  to  make  thesuK. 
if  it  was  competent  for  the  town  itself  todoio.  | 

Morton,  Ch.  J.,  delivered  the  opfaAm 
the  court: 

We  assume  for  the  purposes  of  this  case  tlx 
the  County  Commissioners  of  Norfolk  Cooiitj. 
in  1878,  relocated  River  Street  in  the  town  d 
Hyde  Park,  and  determined  that  the  ton  \ 
should  construct  the  way  within  three  yew 
according  to  the  location.   It  became  the  dm; 
of  Qxe  town  to  construct  the  way  accwlmgiD 
the  order  of  the  commissioners,  and  if  it  did  I 
do  so  the  commissioners  could  cause  the  wtj  te . 
be  completed,  pay  for  it  out  of  the  countymonej,  i 
and  issue  a  warrant  against  the  town  for  tk  i 
collection  of  the  expense.   Pub.  Stst  duv-  ft 
feS  60,  61. 

But  the  selectmen  or  hi^waysnrreyonuic 
no  authority  to  construct  the  way  and  iJedgi 
the  credit  of  the  town  therefor,  unless  Urcf  M 
authorized  by  a  vote  of  the  town.  As  Btsted  t] 
Smith  V.  Cheshire,  18  Gray.  318:  "Tbey  tre«i 
general  agents.    They  are  not  clotbtd  vithlbj 
general  powers  of  the  corporate  body  for  whw 
they  act.   They  can  only  exercise  such  powaj 
ana  perform  such  duties  as  are  necesssnlj  iM 
properly  incident  to  the  special  and  Umil«dia 
thority  conferred  on  them'by  their  office.  Tk 
are  spedal  agents  empowered  to  do  onlj  mc 
acts  as  are  required  to  meet  the  exigcnciei  o 
ordinary  town  business."   It  is  difficult  tow 
fine  with  precision  the  powers  of  sdectinea 
But  we  have  no  doubt  that  it  is  not  mOiin  tben 
ordinary  powers  to  proceed  without  any^ieca 
authority  and  build  a  way  ordered  by  the  CDtatJ 
commisslonera. 
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In  the  cade  at  bar  there  was  no  vote  of  the 
towD  authorizing  the  selectmen  to  finish  River 
Street,  or  to  contract  with  the  plaintiff  to  work 
upon  it.  The  vote  to  appropriate  "$7,000  for 
highways"  did  not  confer  such  authority.  It 
was  intended  for  the  maintenance  and  repairs 
of  existing  highways  and  cannot  be  construed 
to  authorize  the  selectmen  to  pledge  the  credit 
of  the  town  for  building  a  new  row!  according 
to  the  order  of  the  commissioners.  The  work 
for  which  the  plaintiff  sues  was  not  work  done 
in  the  ordinary  repairs  of  the  highways,  and 
the  superior  court  properly  ruled  that  he  could 
not  recover  of  the  town  for  it.  Clark  v.  Ru»- 
116 Mass.  465;  Toddx.  AoWey.S  Allen,55. 


Charles  H.  PEA8LEE 
Lewis  P.  ROSS. 

An  auditor's  report  is  only  prima  fbcle 
evidence  of  the  matters  referred  to  and 
found  by  him.  The  effect  of  bis  general 
finding  may  be  controlled  by  the  partic- 
ular facts  and  findings  reported  by  bim 
if  the  Jniy  think  a  different  inference 
should  be  drawn  ther^rom,  and  they 
DM17  render  a  verdiet  dlflbrlBy  from 
the  reeolt  arrived  at  by  the  auditor. 

(Essex- — Filed  January  T,  1887.) 

ON  defendant's  exceptions.  Suttairted, 
This  was  an  action  of  tort  to  recover  for 
the  conversion  of  a  quantity  of  boots  and  shoes. 
The  superior  court  referred  the  case  to  an  audi- 
tor to  state  the  accounts  between  the  parties, 
and  the  auditor  found  the  following  facts: 

It  appeared  that  in  the  fall  of  1877  a  Mr. 
Qufanpy  started  a  retail  boot  and  shoe  store 
in  Rochester,  N.  Y.  Charles  H.  Peaslee,  the 
plaintiff,  was  a  nianufactnier  of  shoes  in  Hav- 
erhill, Mass.,  with  a  small  capital.  He  agreed 
with  Quimby  to  m11  bim  on  credit  all  the  boots 
and  shoes  of  his  make  Quimby  could  use,  and 
in  that  fall  made  and  sent  to  him  $1,500  of 
goods.  In  a  month  or  two  Quimby,  who 
seems  to  have  been  wholly  without  capital,  was 
refused  credit  for  goods  he  liad  ordered  of  other 
parties,  and  at  hia  request  Peaslee  paid  out  for 
him  or  loaned  to  him  about  $1,500  more.  The 
business  bo  commenced  conilnued,  and  in  July, 
1878,  Peaslee  loaned  him  $600  more,  in  the 
meantime  having  also  sold  him  more  goods 
and  received  some  payments  00  account.  About 
the  middle  of  September,  1878,  beingunable  to 

St  satisfactory  payments  on  his  clium,  which 
en  amounted  to  about  $4,700,  and  finding 
that  the  business  was  not  profitable,  he  bought 
from  Quimby  the  goods  which  are  the  subject 
of  this  action.  He  purchased  the  entire  stocs  of 
Quimby  for  $4, 168.59,  and  puldforitbybisclaim 
against  Quimby,  or  a  large  portion  of  it.  There 
was  at  the  time  no  bankrupt  law  (the  former  law 
having  been  repealed  Septembo- 1),  and  no  insol- 
vent law,  in  New  York.  Heniade  thepurchase 
under  legal  advice  of  competent  counsel  in 
Rochester,  whither  he  had  gone.  He  received 
twenty-four  bills  of  sale,  or  of  parcel,  of  the 
gooda  80  purchased  1^  hhn,  and  movwl  all  of 
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them  to  a  store  be  hired  on  Allen  Bueet  in 
Rochester,  near  the  depot,  in  order  to  reduce 
them  to  his  possession  and  to  send  them  to 
Buffalo,  where  he  intended  to  sell  them.  Peas- 
lee and  Quimby  were  from  the  lOth  to  Uie  25th 
of  September  taking  stock,  makinir  said  bills, 
and  executing  their  contract  of  sale,  at  which 
lime  all  the  goods  were  removed  as  stated. 
Quimby  then  left  Rochester.  Until  the  close 
of  this  day  his  store  was  open  as  nsual  for  bu- 
siness. He  had  other  crediton,  and  this  sale 
was  conducted  without  their  knowledge,quietly 
and  secretly.  He  owed  a  Mr.  Little  $744.8U, 
and  Ross,  the  defendant,  $582.2S,  both  resi- 
dents of  Rochester.  Early  on  the  36th  of  Sep- 
tember Ross  learned  of  the  proceedings  above 
staled,  and  went  to  the  Allen  Street  store,  where 
he  was  informed  the  goods  were,  in  company 
with  one  Davis,  general  manager  of  the  busi- 
ness of  said  Little.  I>avia  had  first  beard  of 
these  charges  and  had  already  taken  stepa  to 
bring  a  wnt  and  attach  tbe  goods  in  behalf  of 
said  Little.  At  this  time  twenty-seven  cascn 
of  the  goods  had  been  sent  to  Buffalo,  twenty- 
five  cases  were  at  the  freight  station  of  the 
New  York  Central  Railroad  at  Rochester,  and 
the  renudnder  in  tbe  Allen  Street  store.  The 
goods  then  at  Bu^o  ore  contained  in  the  dec- 
laratioQ,  but  plaintiff  does  not  claim  to  recover 
for  them.  Peaslee,  tbe  plaintiff,  testified,  and 
to  some  considerable  extent  he  was  corroborated 
by  other  witnesses,  that  Ross  came  to  the  Allen 
Street  store  and  asked  what  he,  Peaslee,  was 
doing,  and  was  told  that  the  goods  were  being 
shipped  to  Buffalo;  that  he,  Robs,  told  him  to  let 
the  goods  atone,  and  afterwards  went  away,  re- 
turnmg  with  an  officer,  to  whom  Peaslee  ^vc> 
up  the  key  and  went  away  and  never  saw  the 
goods  again.  At  that  time  Peaslee  told  Ross 
that  he  bad  bought  the  goods,  and  that  they 
were  his.  Roes  testified  that  he  thought  Peas- 
lee and  Quimby  were  trying  to  perpetrate  a 
fraud  on  Quimby's  creditors,  and  that  his  pur- 
pose in  domg  what  he  did  was  to  identify  the 
goods  and  ^ow  the  officers  where  tbe  store 
was,  and  to  prevent  anyone  from  getting  them 
away  unlawfully.  Ross  claimed  that  he  did 
not  assist  or  co-operate  with  the  sheriff  or  exer- 
cise any  authority  in  the  matter.  It  appeared 
that  the  same  day  he  sued  Quimby,  and  that 
the  same  officer,  not  later  than  the  following 
day,  made  an  attadimeot  of  these  goods  on  his 
writ,  second  to  Little's  attachment,  which  was 
made  at  the  time  of  the  conversation  between 
Roes  and  Peaslee,  on  the  |;oods  at  the  Allen 
Street  store,  and  a  few  minutes  after  on  the 
goods  at  the  Rochester  freight  station.  Both 
suits  went  to  judgment  against  Quimby.  and 
the  goods  were  sold  by  the  sheriff  at  public 
auction,  to  said  Rosa. 

The  defendant  set  up  as  a  defense  two  re- 
leases, one  to  Sheriff  Richmond  (the  attaching 
oflicer)  and  said  Little,  the  other  to  himseli? 
These  releases  were  executed  by  the  plaintilT, 
and  the  one  to  Ross  was  under  seal.  He  sought 
to  avoid  their  effect  by  claiming  they  were  ex- 
ecuted under  duress.  The  defendant  claimed 
that,  if  executed  under  duress,  they  were  void- 
able only,  and  that  the  plaintiff,  laches,  bad 
lost  his  right  to  avoid  them  for  that  reason.  It 
appeared  that  after  the  conversion  of  his  goods 
by  attachment,  the  plaintiff  brought  suit  against 
Uttle  and  said  sheriff  in  the  United  States  Cir- 
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cnit  Court  In  New  York  for  converBion.  He 
then  returned  to  Massnchusetts. 

Ad  indictraeot  for  conspiracy  to  defraud 
said  Quimby's  creditors  was  soon  after  found 
in  Hocbester  sguinst  Quimby,  Slater  (a  clerk 
of  bis),  and  Poislee.  in  December  following 
these  three  parties  were  taken  upon  a  requisi- 
tion to  Rochester.  Peaslee  testified  (baton  the 
way  out,  and  while  there,  he  was  constantly 
prised  to  release  his  claims  to  the  goods,  by 
the  said  Davis,  one  Brown,  a  detective,  and 
the  officer  who  took  him  to  liochester.  In 
Rochester  he  was  not  taken  to  jail,  but  kept  at 
Davis'  rooms  in  a  hotel,  in  charge  of  a  keeper. 
Ue  was  told  that  if  be  procured  bail  on  these 
indictments  he  would  be  arrested  on  another 
charge,  and  that  be  could  not  escape  imprison- 
ment without  releasing  his  claims.  He  finally 
agreed  to  give  the  releases,  and  on  December 
10  gave  his  check  for  $847,  said  to  be  for  ex~ 
penses  of  bringing  the  three  to  Rochesler  on 
the  requisition,  but  was  for  much  more  than 
the  otficer  who  brought  them  could  account 
for  in  bis  testimony.  On  the  next  morning  he 
executed  the  releases,  was  allowed  to  give  bail, 
and  was  set  at  liberty.  The  action  in  the  cir- 
cuit court  was  finally  discontinued  by  Peaslee 
and  brought  in  Massachusetts.  Peaslee  testi- 
fied tliat  since  discontinuing  the  action  in  the 
circuit  court  he  bad  been  seeking  to  getservice 
on  the  parties  in  Massachusetta,  but  was  unable 
to  do  so  until  this  suit  was  begun.  Thedefend- 
ant  was  In  Haasachusetts  ouen  during  the  in- 
tervening time,  but  there  was  no  positive  proof 
that  Peaslee  knew  it.  The  auditor  found  that 
Peaslee,  in  taking  the  goods,  was  acting  in  good 
faith,  legally,  and  was  endeavoring  to  take  ad- 
vantage of  tie  preference  allowed  by  the  New 
York  laws,  and  that  there  was  no  fair  or  just 
gix>und  for  the  indictment.  He  also  found 
mat  the  attachment  on  tseptember  26  was  a 
conversion  of  the  goods,  and  that  the  acts  of 
UosB  made  him  a  joint  trespasser  with  the  officer 
in  that  conversion  ;  that  both  releases  were 
obtained  by  duress  of  the  plaintiff  by  means  of 
Davis  and  Brown;  and  that  there  was  no  con- 
sideration for  the  releases  and  no  motive  to 
make  them;  that  there  was  no  intentional 
abandonment  by  the  plaintiff  of  his  claim,  or 
ladies,  that  should  prevent  his  setting  up  duress 
as  an  answer  to  the  releases  pleaded  in  the 
cause.  Upon  the  question  of  the  right  of  the 
plaintiff  to  sue  because  he  had  become  an  in- 
solvent since  bringing  the  suit,  the  auditor 
found  that  the  claim  was  not  included  by  the 
plaintiff's  schedule  of  assets;  but  the  latter  tes- 
tified that  be  had  spoken  about  it  to  as- 
signees in  insolvency  and  they  had  not  thought 
it  advisable  to  push  it  witli  the  creditors'  money, 
'llie  plaintiff  also  produced  two  papers,  signed 
by  the  assignees,  consenting  to  the  prosecution 
of  this  suit  by  the  plaintiff.  It  was  uQt  claimed 
ibat  the  suit  was  prosecuted  for  the  assignees  or 
for  the  beneQt  of  thefDsolvent's  estate. 

The  auditor  found  in  conclusion,  upon  the 
foots,  that  the  right  to  maintain  the  action  for 
hia  own  benefit  was  not  in  the  plaintiff  at  the 
time  this  action  was  brought,  but  that  the 
property  in  the  claim  and  the  right  to  sue  were 
still  in  the  assignees:  that  the  suit  might  be 
maintained  in  the  plaintiff's  name,  butonly  for 
the  benefit  of  his  insolvent  estate;  that  the  sub- 
sequent consent  of  the  asdgnees  could  not  give 
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him  this  right  if  he  did  not  dieo  have  and 

found  for  tlie  defendant. 

At  the  trial  in  the  superior  court  before  Ma- 
son, J.,  the  plaintifF  introduced  in  evidence  the 
auditor's  report  and  duly  attested  record  evi- 
dence of  the  discharge  in  insolvency.  The  de- 
faidant  offered  no  -evidence.  Upon  this  eri- 
dence  the  jfidge  ruled,  as  a  matter  of  law,  that 
the  plaintiff  was  entitled  to  recover,  and  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintiff  for  1 . 12.  To  this  ruling  and  in- 
struction the  defendant  alleged  exceptions. 

MeasTn.  M.  F.  Olckinaon.  Jr.,  and  H<^Us 
R.  Bailey,  for  defendant : 

The  removal  from  the  jury  of  the  questioB 
of  duress  was  an  error.  Id  tiiis  particular  the 
case  is  the  same  as  the  recent  cases  of  Emenn 
V.  Patch.  128  Mass.  541,  and  Emerson  v.  POt^, 
139  Mass.  290. 

In  the  case  of  Tola  v.  Adee,  84  N.  Y.  886,  it 
is  said:  "If  a  man  be  lawfully  arrested,  and, 
either  to  procure  his  discharge  or  anjr  other 
fair  account,  seals  a  bond  or  a  deed,  this  la  not 
by  duress  of  imprisonment,  and  he  is  not  it 
liberty  fo  avoid  it." 

In  the  case  of  Felton  v.  Gregory,  130  Han. 
177,  it  is  said:  "The  presiding  justice  may 
properly  have  fotmd  upon  the  evidence  tbtt 
the  plaintiff,  finding  himself  detected  in  an  of- 
fense, voluntarily  paid  the  money  back;  aod 
that  the  only  coercion  infiuencing  nismindwu 
the  fear  oi  the  consequences  of  his  own  cxim- 
inal  acts."  Still  further,  the  cGerdtm,  to  | 
amount  to  duress,  must  be  suflScient  to  over 
come  the  mind  and  will  of  the  person  coerced. 

FoM  V.  midreth.  10  Allen,  76,  80. 

The  finding  of  duress  by  the  auditor  is  based 
on  a  ruling  of  law.  made  by  him,  that  the  de- 
fendant, on  pleading  the  releases  as  a  defense, 
became  bound  by  the  acts  of  the  parties  who 
secured  them.  This  niliug  was  erroiieoai. 
The  implied  authority  of  an  agent  does  not  ex- 
tend to  the  doing  of  unlawful  acts. 

New  York  h.  Im.  Co.  v.  Fletcher,  117  U.  8. 
519,  582  (Bk.  29,  L.  ed.  934,  939V 

It  is  wcU-^ettled  law  that  a  release  execated 
by  reason  of  duress  is  voidable  only,  and  not 
void. 

In  Fon  T.  Hildreth.  10  Allen,  80,  it  is  said: 
"The  jury  were  also  instructed  that  (becontuct 
was  voidable,  and  might  be  avoided." 

In  Till^  T.  Damon.  11  Cush.  251,  it  isaaid: 
"  He  may  avoid  his  deed  when  so  encutsd  if 
he  will." 

The  person  coerced  must,  when  free  from 
restraint,  repudiate  and  avoid  his  acts  within* 
reasonable  time. 

ATMtd  V.  Richmond  Iron  Work*,  1  Gray.  W; 
Bataett  v.  Brown,  105  Mass.  657. 

The  rule  is  the  same  as  in  cases  where  a  tnoA  ^ 
has  been  practiced  upon  a  person.   He  mint 
I  within  a  ressonable  time  after  discovery  of  the 
fraud  take  steps  to  regain  his  rij^ts. 

HariModY.  Cineinnati,etc.R.  B.  Go.  HWaD. 
78,  8!  (84  U.  8.  bk.  31,  L.  ed.  558) ;  Burnt  r. 
Beal<fB  Errx.  17  WaU.  886,  848  (84  U.  8.  bk 
21,L.ed.603);  Dodge  v.Smkt  J7W.CS>.  12Gray.71. 

It  appears  that  the  auditor  laid  considerable 
stress  on  the  point  that  Peaslee  did  not  intesd 
to  al^don  his  clsim,  and  therefore  should  not 
be  held  to  have  waived  the  duress. 

If  he  based  his  fiuding  on  any  unexpressed 
intention  of  Peaslee,  be  was  cleariy  in  error. 
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See  Wett  v.  PlaU,  127  Moss.  367,  872. 

It  will  not  be  disputed  that  an  action  of  tort 
for  tiie  convereion  of  property  passes  ord  inarily 
to  aasigDees  in  iosolreDcy. 

MeKee  v.  Judd.  12  N.  Y.  683;  StOHvan  v. 
Bridge,  1  Mass.  61 1 ;  Chaae  v.  Andrews,  6  Cusb. 
115. 

Id  Gray  v.  Bennett,  3  Met.  526,  it  is  said: 
"The  intent  of  tlie  law  being  so  clear  Uiat  all 
the  property  of  the  debtor  shall  be  appropriated 
for  the  use  of  the  creditors,  any  one  who  alBrms 
^at  a  partictilar  thini^  does  not  pass  by  force 
of  iixe  statute  must  bnng  hiioself  within  its  ex- 
ceptions." It  also  coDc^ed,  as  we  understand, 
tliat  under  a  general  denial  it  is  open  to  the 
defendant  to  show  that  the  title  to  the  claim 
sued  on  has  passed  to  the  assignees  in  insol- 
yency. 

Berry  v.  OiilU,  17  N.  H.  16;  Verry  v.  Small, 
16  Gray.  181,  122  ;  Enapp  v.  Sloeomb,  9  Gray, 
73. 

In  the  last  case  tfae  defendant  was  allowed 
to  ahow  under  a  gtmeral  denial  that  the  ti^e 
was  in  a  third  person.  If  there  is  any  doubt  on 
this  point  the  plaintiff  has  agreed  to  ^low  an 
amendotent. 

It  is  equally  well  settled  that  an  insolvent 
cannot  sfie  for  bis  own  benefit  upon  claims  tbit 
have  passed  to  his  assignees. 

OUnny  v.  Langdon,  98  U.  S.  29  (Bk.  25,  L. 
ed.  46) ;  Trimbte  v.  Woodkead,  102  U.  S.  647, 
650  (Bb.  26,  L.  ed.  290,  291) ;  I(eath  t.  Chad- 
leick.  2  Phil.  Eng.  Ch.  649;  Kaw  t.  FoOrooke. 
8  Sim.  28. 

In  this  case  the  assignees  had  declined  to  sue 
because  tbey  were  apprehensiTe  of  incurring 
personal  expenses.  Held,  to  give  bankrupt  no 
rigbt  of  action. 

Mqfor  V.  Aukland,  8  Hare,  77. 

In  this  case  the  assignee  came  in  after  the 
suit  was  begun,  and  consented  to  be  made  a 
party  and  to  be  bound  by  the  decree.  Held, 
tiiat  88  he  had  not  authorized  Uie  bringing  of 
the  suit,  it  was  not  well  instituted  and  conld 
not  be  maintained. 

Spragg  v.  Binkea,  6  Ves.  588,  587. 

In  this  case  the  creditors  had  been  paid  in 
fall,  and  there  was  a  surplus  coming  to  the 
bankrupt.  Held,  that  he  could  not  sue  except 
in  the  name  of  the  assignees. 

In  HiUary  v.  Mmrit,  6  Car.  &  P.  6,  the  aa- 
signees  had  disclaimed  any  title.  Held,  never- 
theless, that  the  bankrupt  could  not  maintain 
an  action. 

See  also  Btrr}/  v.  OiUi$,  17  N.  H.  16,  and 
cases  cited  for  defendant  in  iTa^A^wv.  Penteeoat, 
129  Mass.  384. 

In  Massachusetts  a  suit  may  be  brought  either 
in  the  name  of  the  bankrupt  or  insolvent,  or  in 
the  name  of  the  assignees,  provided  siways  it 
is  brought  for  the  benefit  of  the  persons  bene- 
ficially Interested.  It  is  not  the  law  In  Massa- 
chusetts that  an  insolvent  debtor  can  sue  for  his 
own  benefit  claims  that  belong  to  his  estate  In 
insolvency. 

Brurff  V.  Vaniuoar,  5  Cush.  442  (18S0);  Stotu 
v.fluManf, 7 Cush.  595(1851);  Smithy.  Chand- 
ter,  S  Gray,  892,  897  (1855) ;  Robinmn.  v.  Ball. 
11  Gray,  488  (1858);  Farkt  v.  TiireU.  8  AUen, 
16,  17  (1861) ;  Norcron  v.  Peaae,  5  Allen.  881 
(1862);  HalUU  v.  FoieUsr,  10  Allen.  88  (1865) ; 
Gay  v.  Kingttey,  11  Allen,  845  (1865);  Jonet  v. 
Dexter,  125  Mass.  468  (1878);  MayhetD  v.  Fmte- 
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CMt,  129  Mass.  883  (1880);  Williama  v.  Fowle, 
182  Mass.  886  (1882). 

In  all  tiie  foregoing  cases  (some  early  dieta 
only  excepted)  the  test  applied  is,  whether  or 
not  the  suit  is  brou^t  for  the  benefit  of  the 
person  or  persons  beneliciattv  interested. 

The  insolvency  statutes  of  Massachusetts  ex- 
pressly provide  what  shall  be  done  with  assets 
c£  doubtful  value,  and  exactly  cover  the  pres- 
ent case. 
See  Pub.  Stat.  chap.  157.  ^  108. 
This  statute  provides  that  assignees,  under 
(be  direction  of  the  court  of  insolvency,  nuy 
sell  assets  which  cannot  be  easilv  collected. 
See  Pub.  Stat.  chap.  157.      ii7,  68. 
This  statute  provides  for  the  compromise,  by 
leave  of  court,  of  doubtful  claims  and  the  sale 
of  perishable  property. 

it  will  not  be  safe  for  this  defendant  to  make 
payment  to  the  insolvent  debtor.  The  present 
assignees  have  not  given  and  cannot  properly 
^ve  away  these  assets.  The  creditors  of  the 
insolvent  estate  have  rights  which  must  be  con- 
sidered. If  the  present  assignees  fail  to  collect 
this  claim,  the  creditors  may  properly  ask  to 
have  them  removed,  or  petition  for  leave  to  sue 
in  the  names  of  the  assignees,  giving  them  a 
bond  of  indemnity  ,as  la  the  customary  practice. 
See  Towns  v.  Wcuon,  128  Mass.  617. 
The  doctrine  of  abandonment  of  assets  relied 
on  by  the  plainlifF  has  no  proper  application 
except  in  caseswhere  the  property  is  clearly  bur- 
densome; i.  e.,  such  that  it  will  necessarily 
subject  the  assignees  to  liabilitiea, — e.g.,  incases 
of  stock  partly  paid  for,  to  assessmentB;  in  cases 
of  leases  and  contracts,  to  payment  of  rents 
and  the  performance  of  covenants. 

The  case  of  leases  is  expressly  provided  for 
by  statute.  See  Pub.  Stat.  chap.  157,  §  26. 
where  it  is  provided  that  an  assignee  may  elect, 
within  a  specified  time,  whether  to  hoU  the 
leased  promises  or  not. 

The  tmsent  case,  on  the  facts  disclosed  in  the 
auditor's  n^rt,  is  very  similar  to  the  case  of 
Clark  V.  Clark,  17  How.  815,  318  (68  U.  8.  bk. 
15,  L.  ed.  77,  78). 
Metera.  J.  P.  &  B.  B.  Jones,  for  plaintiff: 
Tfae  present  case  not  being  within  the  Statute 
of  Limitations,  the  claim  of  laches  seemswholly 
untenable. 

Woreevto'v.  Ea^n,  18  Mass.  871;  Montgom- 
ery T.  Pickering,  116  Mass.  227;  Ram  v.  Von 
Zedlitz,  182  Mass.  164. 

The  defendant,  to  avail  himself  of  plaintifra 
subsequent  insolvency,  should  have  pleaded  it. 
Cumman  v.  Davis,  8  Allen,  99. 
After  on  adjudication  of  insolvency,  and  after 
an  assignment  of  the  debtor's  estate  to  his  as- 
signee, a  debtor  can  maintain  a  personal  action 
for  a  cause  accruing  prior  to  said  adjudication 
and  assignment  if  the  cause  has  not  been  con- 
cealed from  his  assignee,  and  if  the  assignee 
interposes  no  objection  to  the  suit. 

Stone  V.  Hvbbard,  7  Cush.  595,  598;  Herifert 
V.  Sayer.a  Q.  B.  965;  Gay  v.  Kingsley,\\ 
Allen,  845, 848;  Clark  v.  CalveH,  8  Moore,  C.  P. 
96,  112,  cited  in  Gay  v.  Kingttey;  Mayliew  v. 
Pentecost.  129  Mass.  832;  SawteUey,  BMiM,  28 
Me.  196;  Ilallett  v.  Fowler,  10  Allen,  86;  Pow- 
ers V.  Baymond,  137  Mass.  483. 

The  Massachusetts  cases  cited  by  the  defend- 
ant will  resolve  themselves  into  three  classes : 
(1}  where  the  insolvent  debtor  baa  brought  an 
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action  to  recover  real  eetote  which  has  vested  in 

his  assignee  and  has  not  been  reconveyed  to 
him;  (2)  where  the  debtor  concealed  a  cause  of 
action  belonging  to  bis  estate  from  his  assignee 
{Qayy.  Kingdey,  11  Allen,  345);  (8)  where  the 
assignee  has  interfered,  either  by  bringing  suit 
himself,  or  in  some  other  way  (iwnif&  v.  Chand- 
ler, 8  Gray,  893). 

"The  aadgnments  in  pais  and  in  bankruptcy 
of  the  plaintiff's  cause  of  action  do  not  affect 
Ilia  right  to  mnintain  this  suit  in  hia  name  with 
the  consent  of  both  assignees. " 

Heed  v.  Paul,  181  Mass.  139,  182 ;  Stone  v. 
Uubbard,  mpra. 

Consent  given  after  the  suit  is  equivalent  to 
prior  authority. 

SeAoot  Viat.  v.  RiehartUoH,  SB  Pick/ 62; 
Matheicton  v.  Eureka  Pmeder  Workt,  44  N,  H. 
289;  Aneona  v.  MarJca,  7  H.  &  N.  686. 

The  defendant  is  attempting  to  defeat  this 
suit  and  to  escape  any  further  suit  by  keeping 
without  the  jurisdiction  of  the  courts  of  thu 
Commonwealth ;  and,  if  for  any  reason  the 
court  should  decide  that  this  action  should  have 
been  brou^t  in  the  name  of  the  assignees,  then 
the  plaiDtm  submits  that  this  case  should  be 
disposed  of  by  an  order  that  judgment  should 
beentered  against  tliedefendantupon an  amend- 
ment striking  out  the  plaintifTs  name,  and  sub- 
stituting therefor  the  names  of  the  asdniees. 

Pub.  Stat  chap.  450.  ^  12;  Winch  v.  mmner, 
1S2  Mass.  486;  Bueletitnd  v.  Green,  188  Haas. 
421;  Omtdo  V.  Oronidl,  184  Mass.  260. 

Morton.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

We  are  of  opinion  that  the  superior  court 
erred  in  taking  the  case  from  the  jury  and  di- 
recting a  verdict  for  the  plaintiff.  An  auditor's 
report  is  only  prima  facte  evidence  of  the  mat- 
ters referred  to  and  found  by  him,  and  it  is  well 
settled  that  the  efTect  of  his  general  finding  mar 
be  controlled  by  the  particular  facts  an<f  find- 
ings reported  by  him,  if  the  jury  think  a  differ- 
ent inference  ought  to  be  drawn  I'rom  them. 
When  he  reportssubordinatefaots  and  evidence, 
the  report  must  be  submitted  to  the  jury,  who 
may  render  a  radict  differing  from  the  result 
arnved  at  by  the  auditor.  Irru  Sted  dk  Iron 
Oo.  V.  Whip^  File  Steel  Mfg.  Co.  109  Mass. 
464 ;  BUtckingUm  v.  Johngon,  126  Mass.  21 ; 
fSntenon  v.  Patch,  129  Mass.  299. 

In  the  case  at  bar  the  auditor  reports  general 
findings  in  favor  of  the  plaintiff,  but  he  also 
reports  the  particular  facts  and  evidence  upon 
which  he  bases  such  findings ;  and  the  cases 
above  cited  conchisively  show  that  the  defend- 
ant had  the  right  to  go  to  the  Jury  upon  the 
auditor's  report,  at  least  upon  the  question 
whether  releases  executed  by  the  plaintiff  were 
obtained  by  duress. 

As  this  makes  a  new  trial  necessary,  we  do 
not  consider  the  other  questions  argued  at  the 
bar,  as  tbey  may  not  arise  upon  anothor  trial 
in  the  same  form. 

Excrpliont  sustained. 


COMMONWEALTH  of  Massachusetts 
e. 

John  J.  TEEVENS  «t  at. 

1.  Wtaow  a  reeocnlsue*  bound  the  prin- 
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cipal  to  appear  before  the  saperior  court 
to  answer  to  a  complaint  for  the  crime 
of  adnltery,  he  having  in  fact  been  in- 
dicted in  that  court  for  lewd  and  lasciT- 
ious  cohabitation,  the  recognizance  is 
not  therefore  invalid.  It  binds  the  de- 
fendant to  appear  and  answer  to 
any  offense  substantially  included  In 
the  offense  described  in  the  complaint. 

2.  The  departure  of  the  defendant  with- 
out leave  of  court  is  a  distinct  breaek 
of  the  reeoKnlsaoce }  the  provision  of 
the  statote  that  the  conusor  shall  not 
depart  without  leave  is  separate  and 
distinct  from  those  which  bind  him  to 
answer  to  the  specified  chai^,  and  to 
stand  to  and  abide  the  final  ordw  and 
decree  of  the  court;  its  object  is  that  he 
may  be  held  to  answer  any  charge  which 
may  be  alleged  against  him,  even  if  tt 
be  different  from  the  gpedfle  charge 
originally  made. 

3.  In  an  action  upon  a  recovBlsaacefor 
forfeiture  by  reason  of  cfopartnre,  it 
is  not  an  answer  to  say  that  defendant 
might  have  obtained  his  dischai^  from 
the  court  either  because  nothing  was  al- 
leged a^inst  him  by  indictment,  or  be- 
cause he  was  not  Indicted  for  tiie  same 
offense  as  that  upon  which  he  had  been 
bound  over. 

4.  The  statute  provides  that  no  aotioa 
upon  a  recogmsanee  shall  be  defeated 
or  barred  by  reason  of  a  defect  ia  its 
form ;  if  it  sufficiently  appears  from  its 
tenor  at  what  court  the  conusor  was 
bound  to  appear  and  that  the  court  or 
ofBcer  by  whom  it  was  taken  was  au- 
thorized by  law  to  require  and  take  it 

6.  Where  it  is  judicially  known  tlut  tlie 
court  by  which  it  was  taken  was  one  au- 
thorized to  require  and  take  it,  it  lb  w»i 
neeessaxy  under  the  statute  that  such 
a  reeopiuanee  should  recite  in  detail 
all  the  proceedings  of  the  court. 

(Suff<dk — Filed  January  ft,  lasrj 

ON  rei>ort.  Judgment  _f9r  plaintiff  affirmed. 
This  was  a  suit  agamst  the  sureties  on  are- 
co^izance.  The  complaint,  which  charged  the 
pnncipal  with  the  crime  of  adultery  and  no 
other,  and  recognizance,  were  duly  certified  and 
transmitted  to  the  superior  court  for  the  April 
Term,  and  both  entered  of  record  in  said  court; 
no  fomud  action  thereon  appears  unless  it  is 
implied  from  what  follows.  At  the  same  term 
the  grand  jury  found,  and  on  tbelltbof  Anil 
returned  to  said  court,  an  indictment  against 
one  Washburn  and  another  jointly  for  "lewd 
and  lascivious  cohabitation.,"  To  this  Indict- 
ment Washburn  duly  appeared  and  pleaded 
"not  guilty"  on  April  II.   On  April  80  be 

E'a  appeared  and  pleaded  "  guilty,"  and  on 
22  he  wa.s  called  for  aentenoeon  the  same, 
.  not  appearing,  both  he  and  his  suretiea 
were  solemnly  called  respectively  to  answerand 
bring  in  said  Washburn  according  to  the  tenor 
of  said  recognizance,  and,  not  appearing,  were 
defaulted  severally  on  the  record.  Thereapon 
this  suit  was  begun,  made  returnable  to  and 
entered  at  the  July  Tenn  of  said  court. 
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At  the  trial  before  Blodgett,  the  defend- 
ant objected  that  the  action  could  not  be  main- 
tained :  (1)  because  the  lower  court,  not  having 
jurisdiction  of  the  offense  set  forth,  had  no  au- 
thority to  recognize  the  defendant  to  answer  the 
oomplaint;  (3)  because  tM  complaint  was 
abandoned  by  the  government,  whereby  the  de- 
fendant and  sureties  were  discharged;  (3)  be- 
cause if  said  complaint  was  properly  and  in 
due  time  entered  of  record,  no  action  or  pro- 
ceedings thereon  were  ever  taken.  The  defend- 
ant hu  never  bad  an  opportunity  to  answer 
Uiereto;  accordingly  there  has  as  yet  been  no 
default,  and  therdore  no  breach  of  the  recogni- 
zance. The  court  ruled  that  there  was  a  breach, 
in  that  the  recognizance  bound  the  principal 
not  only  to  appearand  answer  the  specific  com- 
plaint, oat  to  appear  and  bide  the  final  order  of 
ttie  court  thereon,  and  not  to  depart  without 
leave.  It  was  admitted  that  the  principal  had 
gone  out  of  the  countir.  The  court  thereupon 
(November  Term,  1880}  made  a  formal  flndiog 
against  the  defendants,  that  the  penalty  was 
adjudged  to  be  forfeited,  and  at  the  request  of 
the  defendants,  and  by  agreement  of  parties, 
reported  the  case  to  the  supreme  judicial 
court.  Subsequently  the  report  was  dismissed 
by  the  supreme  court;  and  the  case  was  further 
beard  at  this  term  to  determine  the  amount  for 
which  the  plaiotift  may  have  judgment;  and 
the  court  thereupon  found  for  the  plaintiff  in 
the  penal  sum  of  the  recognizance,  viz. ,  $800 
with  costs;  and  now,  by  agreement  of  parties, 
again  reports  the  case  to  the  supreme-court. 

Mr.  Jamas  A.  MeGeonB'li,  for  defend- : 
ants: 

The  enmsss  stipulation  in  the  recognizance 
ifl  that  Washburn,  the  principal  therein  named, 
shall  appear  before  the  superior  court  and  an- 
swer to  the  complaint  for  "adultery;"  and  the 
default  of  Washburn,  May  23,  on  the  indict- 
ment for  "lewd  and  lascivious  cohabitation," 
was  no  breach  of  this  recognizauce.  The  tia- 
bilhy  of  a  sure^  canntrt  be  extended  beyond 
the  condition  ot  the  bond. 

Orap  V.  tState,  48  Ala.  41;  *Rtehardi(m  Sa. 
fknd  Tn.  v.  ftean,  18  Mass.  242,  and  case^ 
dtcd;  Statev.  Form,  14  La.  Ann.  454;  BolUtotu 
Nat.  Bank  v.  Garleton,  186  Mass.  226;  R)gton 
Hat  Manufactory  v.  Mettinger,  2  Pick.  228,  and 
cases  cited. 

If  the  government  substituted  said  indict- 
moit  for  the  complaint,  then  thecomplaint  was 
abandoned,  and  the  sureties,  as  well  as  the  prin- 
cipal on  said  recognizance,  were  thereby  dis- 
charged. Any  material  change  or  .variation  in 
the  terms  or  condition  of  the  contract  releases 
the  sureties  and  avoids  the  bond. 

AmieahU  Mut.  L.  Ins.  Go.  v.  Sedgmrk,  110 
Mass.  168;  PeopUv.  Lttfatye.ZCal.  180;  MiUer 
V.  Stetmrt,  9  Wheat.  680  {W  U.  S.  bk.  6,  L.  ed. 
188);  Pub.  Stat.  chap.  167.  g  85;  Tucker  v. 
White,  5  Allen,  822;  Richard»  v.  Storer,  114 
Mass.  101;  GommonvmUk-v.  Field,  9  Allen,  581; 
Doane  v.  Eldridge,  16  Gray,  254;  Bee»e  v.  UniUd 
gtaiet,  9  Wall.  21  (76  U.  S.  bk.  19,  L.  ed.  54S). 

If  the  complaint  be  still  pending,  then  there 
has  been  no  failure  as  yet  to  perform  the  con- 
dition cit  the  recognizance,  b^sause  non  eojutat 
that  the  principal  has  yet  been  called  on  said 
complaint.  Even  If  the  principal  baa  abscond- 
ed, tliere  can  be  no  legal  d^uh  without  being 
caUed. 


United  States  v.  Rundlett,  2  Curt.  41 ;  DiUinff- 
hamv.  United  Stata,%  Wash.  C.  C.422;  State 
V.  CheaUy,  4  N.  H.  866;  State  v.  Qriqaby,  8 
Yerg.  (Tenn.)  280;  WhiU  v.  State,  5  Yerg.(Tenn.) 
183;  Park  v.  StaU.  4  Ga.  829. 

The  recognizance  is  void,  because  it  does  not 
sufficiently  appear  that  said  municipal  court 
"  was  authorized  by  law  to  require  and  take 
such  recognizance." 

Pub.  Btat.  chap.  212,  t$  68. 

Nut  having  jurisdiction  of  the  offense,  it  bad 
authority  to  require  and  take  such  recognizance 
only  upon  examination  and  the  finding  of 
"  probable  cause  to  believe  the  prisoner  ^i%'," 
neither  of  which  appears.  Simply  ordering  the 
defendant  to  recognize  is  not  enough.  The 
cause  must  be  shown  and  appear  of  record. 

Pub.  Stal.  chap.  155,  %  57;  chap.  212,gg29, 
S3,34:iVpfev.  Koeber.imW.^  States.  Smith, 
2  Greeul.  62;  Commonwealth  v.  Dotaney,  9  Mass. 
520;  CotnmonweeUAlt  v.  Dagpett,  16  Mass.  447; 
Wingate  v.  Commomeealth,  5  Gush.  446;  Gom- 
monwealth  v.  Dant,n Pick.  436;  Statey.  Hart- 
weU  35  Me.  120.  See  Beardsley,  J.,  in  People 
V.  KoTie,  4  Denio,  530;  Knowlee  v.  Davis,  2  Al- 
len, 61;  Boatonv.  Cbjien, 7  Cusb.  116;  Smith  T. 
A!an,lSO  Mass.  288. 

Mr.  Edpu*  J>  SiMnnan.  Attjf-OeH.,  for 
the  Commonwealth: 

Inasmuch  as  the  recognizors  were  expressly 
bound  that  Washburn  should  appear  before  the 
court  on  a  certain  day  and  not  depart  without 
leave  of  the  court;  inasmuch  as  to  discharge 
the  obligation  an  order  of  the  court  in  some 
form  was  requisite;  iDasmuch  as  the  absence  of 
Washburn,  wbatever  might  have  been  its  cause, 
was  ground  of  forfeiture;  inasmuch  as  the  ex- 
istence of  facts  which  might  afford  good  cause 
of  discharge  did  not  of  themselves,  and  with- 
out the  sanction  or  order  of  the  court,  effectu- 
ate a  dischar^;  inasmuch  as  the  party  ought 
to  have  submitted  to  the  control  of  the  court, 
and  was  held  to  answer  to  his  case,--it  follows 
tiiat  the  judgment  of  the  court  was  correct. 

atatt  V.  Sout,  6  Halst.  188.  and  cases  cited; 
OommonmaUh  v.  Sloevm,  14  Gray.  805;  Com- 
momoeaUh  T.  BuUand,  119  Mass.  888. 

De-vena.  J.,  delivered  the  opinion  of  the 

court: 

The  recognizance  bound  the  principal  to  ap- 
pear before  the  superior  court  to  answer  to  a 
complaint  for  the  crime  of  adultery.  He  was 
not  in  fact  Indicted  in  the  superior  court  for 
that  crime,  but  for  lewd  and  lascivious  cohab- 
itation. Had  an  indictment  been  substituted 
for  the  complaint  for  the  same  offense  as  that 
therein  described?  The  argument  of  the  de- 
fendant contends  that  as  the  principal  could  not 
have  been  tried  in  the  superior  court  upcm  Uie 
complaint  (the  offense  being  one  of  an  indict- 
able character)  the  lower  court  had  no  authority 
to  require  the  defendant  to  answer  thereto,  but 
should  have  required  him  to  answer  an  indict- 
ment for  the  offense,  and  that  the  recognizance 
is  therefore  invalid.  This  contention  cannot  be 
maintained.  The  cases  of  Commonwealth  v. 
Stoeum,  14  Gray.  896.  and  Commontceaitkv.  But- 
land,  119  Mass.  888,  are  quits  decisive  that  a 
recognizance  In  this  form  is  valid  and  sufficient, 
and  Dinds  the  defendant  to  appear  and  answer 
any  Indictment  for  the  same  offense  charged  in 
the  comidaint.  Nor  should  we  be  prepared  to 
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say  that  If  tibe  reoognizance  was  limited  to  ap- 
pearing and  anaweriDg  to  a  specified  offense, 
it  did  not  equally  bind  tbe  defendant  to  ap- 
pear and  answer  to  any  offense  wljich  might 
substantially  be  included  in  the  oSense  de- 
scribed in  the  complaint,  even  if  of  less  grade; 
as,  in  the  case  at  bar,  if  tbe  defendant  were 
charged  in  the  indictment  with  lei^  and  las- 
civious cohabitation  with  the  same  person  with 
whom  he  was  alleged  in  tbe  complaint  to  have 
committed  adulteir.  We  do  not  find  it  neces* 
sary  to  consider  this  inquiry,  as  the  breach  of 
the  recognizance  claimed  by  the  Commonwealth 
is  that  the  defendant  departed  without  leave  of 
conrt,  and  that  this  is  in  itself  a  distinct  breach 
of  the  recognizance.  He  and  his  sureties  were 
called  and  defaulted  upon  his  recognizance. 
Tbe  superior  court  ruled  that  tbe  recognizance 
bound  the  principal  defendant  not  merely  to 
appear  and  answer  the  specific  compliulDt,  but 
to  abide  Uie  final  order  of  the  court  and  not  to 
depart  without  leave.  Tbe  condition  of  the  re- 
cognizance is  in  the  form  provided  by  Pub. 
Stat  chap.  2 1 3,  §  43,  and  the  provision  that  tbe 
conusor  shall  not  depart  without  leave  of  court 
is  very  ancient  and  bos  been  many  times  held 
to  be  separate  and  distinct  from  those  which 
bind  him  to  answer  to  the  specified  charge,  or  to 
all  matters  which  may  be  alleged  against  bim 
(a  clause  which  is  found  in  many  Tecogni- 
sances),  or  to  stand  to  and  abide  the  final  order 
and  decree  of  the  court  thereon. 

Even  if  the  principal  would  be  entitled  to  dis- 
cbarge on  indictment  being  found  against  bim, 
he  h^  DO  right  to  decide  the  question  for  him- 
self, even  if  his  decision  is  such  as  the  court 
would  have  m  ade.  He  must  apply  to  the  court, 
or  wait  until,  by  prodamatiou  at  tbe  end  of  the 
term— which  is  the  custom  of  some  tribunals— 
or  in  some  other  mode,  he  is  Informed  that  he 
has  leave  to  depart.    Crown  Cir.  Comp.  46. 

To  hold  otherwise,  as  said  Gh^f  Jmtxee  Ew- 
ing  in  State  v.  StoiU,  6  Halst.  134  (147),  "is  to 
substitute  cause  for  effect,  a  ground  of  dtecharge 
for  the  actual  discharge,  a  reason  for  absolving 
bim  from  tlie  recognizance  for  tbe  absolution 
itself.  Again,  the  object  of  the  provision  that 
the  conusor  shall  not  depart  without  leave  of 
court  is  tbat  he  may  be  held  to  answer  any 
charge  which  may  be  alleged  against  bim,  even 
if  it  be  different  from  tbe  sp^ific  charge  origt- 
D^ly  made.  As  bail  is  sutntituted  for  impns- 
oooient,  Vba  court  still  retains  over  the  party 
giving  b(dl  the  same  rights  which  it  would  have 
had  even  in  actual  custody.  It  was  formerly 
urged  that  if  the  conusor,  being  brought  into 
court,  should  stand  miite.  bis  sureties  were  lia- 
ble. In  answer  to  this  view  it  is  said  (Bacon 
Abr.  title  Bail):  "If  a  man's  bail,  wboare  the 
gaolers  of  his  own  choosing,  do  as  effectually 
secure  his  appearance  and  put  bim  as  mu<^ 
under  tbe  power  of  the  court  as  if  he  hod  been 
in  the  custody  of  the  proper  officer,  the;  seem 
to  have  answered  the  end  of  tbe  law."  It  is 
said  by  Mr.  Chitty:  *'  If,  however,  the  sureties 
are  bound  by  recognizance  that  a  defendant 
shall  appear  the  lirst  day  of  such  a  term  to  an- 
swer to  a  particular  information  against  bim, 
and  not  to  depart  until  he  shall  be  discharged 
by  the  court,  and  afterwards  the  attoruey-gen- 
eral  enters  a  nolle  proaeqiti  as  to  tbat  iniorran- 
tion,  and  exhibits  another  on  which  the  de- 
fendant is  convicted  and  refuses  to  appear  in 
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court  after  personal  notice,  the  recognizance  is 
forfeited  by  the  default;  for,  being  express  that 
the  party  shall  not  depart  till  he  be  discharged 
by  tbe  court,  it  cannot  be  ratified  unless  he  be 
forthcoming  and  ready  to  answer  to  any  infor- 
mation  exhibited  against  him  before  be  receivea 
his  discharge,  as  much  as  to  that  which  he  wai 
particularly  bound  to  answer.   Chitty.  Cr.  L. 
10  Mod.  162;  Hawkins,  P.  C.  book  2.  chap.  15, 
g  84;  Bacon,  Abr.  title  Bail.    This  rule  has 
been  repeatedly  followed.   Indeed,  it  would 
seem  that  if  the  only  object  of  tbe  clause  that 
defendant  should  not  depart  without  leave  wm 
to  detain  a  party  who  had  been  prop^y  held 
to  bail  to  answer  a  specific  charge,  so  fiar  as  that 
charge  is  concerned  it  would  be  uuneoesSBiy. 
It  is  necessary  because,  having  been  held  to 
bail,  the  defendant  is  deemed  to  be  as  much  in 
the  custody  of  the  court  as  if  actually  im]His- 
oned.   See  also  People  v.  Stager.  10  Wend.  48S; 
iVopfa  T.  Clary.  17  Weud.  874;  Ke^hoMr  t. 
(kmmonwMWi,  d  Pea.  &  W.  240;  St^trr  r. 
Gommonwealth,  7  Dana  (Ky.),  343.  If  tbe  pro- 
vision that  the  conusor  shall  not  depart  with- 
out leave  is  a  substantive  part  of  the  rec<^ni- 
zance,  in  an  action  upon  it  for  forfeiture  by  rra- 
son  of  such  departure  it  is  not  an  answer  to  say 
that  defendant  might  have  obtiuned  bia  dia- 
charge  from  the  court  either  because  nothing 
was  alleged  against  bim  by  indictment,  or  be- 
cause he  was  not  indicted  f  or  the  same  offense 
as  that  upon  which  he  had  been  bound  over. 
Certainly,  bad  the  contisor  been  in  actual  im- 
prisonment, he  would  not  have  been  released 
when  other  offenses  were  alleged  against  bim 
by  indictment  without  recognizing  to  answer 
the  same;  nor,  under  rimilaT  circumstances, 
when  brought  into  court  \yv  his  bail  or  appear- 
ing there  in  person,  would  leave  to  depart  have 
been  given  exce[|t  upon  similar  terms.  We  are 
therefore  of  opinion  that  the  superior  court  cor- 
rectly ruled  that  by  the  default  of  the  conusor 
the  recognizance  wasforfeited,  as  he  was  bound 
□ot  only  to  appear  and  answer  tbe  specific 
cbarge.  but  also  not  to  depart  without  leave. 
The  defendant  fifrther  contends  tbat  it  does 
not  sufficiently  appear  that  the  munidpid  court 
of  the  South  Boston  District  was  authorized  to 
take  this  recognizance,  as  its  authority  was 
only  to  do  so  in  a  case  of  wliich  it  did  not  hare 
final  jurisdiction,  upon  examination  and  tbe 
finding  of  probable  cause  to  believe  the  pris- 
oner guilty,  neither  of  which  appean  tijr  the 
recognizance. 

Pub.  Stat.  chap.  313,  g  68,  provides  that  "DO 
action  upon  a  recognizance  shall  be  defeated  or 
barred  by  reason  of  a  defect  in  the  form  of  the 
recognizance,  If  it  sufficiently  api>ears  from  the 
tenor  thereof  at  what  court  the  party  or  wit- 
ness was  bound  to  appear,  and  that  the  court 
magistrate  before  whom  it  was  taken  was  au- 
thorized by  law  to  require  and  take  such  lecog- 
nizance."  As  we  know  judicially  that  ine 
court  by  which  tbe  recognizance  was  taken  wai 
one  authorized,  upon  proper  proceedings,  to  re- 
quire and  take  recognizances  for  appearance 
before  the  superior  court  of  those  cbiuged  with 
crimes,  those  properly  cognizable,  it  is  aot  da- 
cessary,  under  this  statute,  that  such  a  reo^- 
zance  should  recite  in  detail  all  the  prooeedinv 
of  the  court.  The  act  done  was  one  cleai? 
within  its  lawful  authority.  The  strictness  aao 
nicety  of  the  practice  at  common  law  whidt 
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was  adopted  in  some  of  our  earlier  cases  was 
much  altered  and  modified  by  Rev.  Stat.  chap. 
185,  ^  80,  on  which  the  existing  statute  is 
fouoded.  CommonweaWi  v.  Nye,  i  Oray,  816. 
Judgment  affirmed. 


Joseph  MORRILL 

V. 

Charles  W.  SPURR. 

1 .  Whether  the  partiM  by  an  oral  a.frree- 
Bient  fozwed  a  copartnership  is  a 
qneatlon  of  &ot.  the  finding  upon 
which  the  trial  court  is  not  subject 
to  revision  except  so  far  as  to  inquire 
whether  there  is  any  evidence  to  justify 
the  finding. 

2.  Where  the  facts  and  evidence  tend  to 
show  that  no  partnership  was  ever 
formed,  the  trial  court  was  jnatifled  in 

■    flnding  the  fact  accordingly. 

•3.  An  ezecotoiT  aifreement  that  a  part- 
nership should  be  formed  in  the  future 
doea  not  conatitate  a  partnerahin, 
and  plaintiff  is  entitledto  recover  on  the 
notes  delivered  to  him  by  defendant  for 
advances  made  with  a  view  to  becoming 
a  partner  in  the  future. 

(Suffolk  Filed  January  8,  \m.) 

ON  report.  Judgment  on  findtTig. 
Action  on  certain  promissory  notes  given 
the  defendant  to  the  plaintiff.  Thedefeod- 
«Dt  claimed  that  the  sums  of  money  for  which 
■aid  notes  were  given  were  contributions  to  the 
capital  stock  of  a  partnerabip  which  he  alleged 
to  exist  beweeo  the  plaintiff  and  defendant, 
and  that,  inasmuch  as  said  partnership  hod 
never  been  liquidated,  the  plaintiff  could  not 
recover  in  this  form  of  action. 

The  case  was  heafd  before  Barker,  J.,  with- 
out a  jury,  who  found  the  following  facts: 

In  the  fall  of  1878  there  were  negodalions 
between  the  plaintiff  and  defendant  In  refer- 
•ence  to  the  formation  of  a  partnership  between 
tfaem  for  the  carrying  od  of  a  manufacturing 
business  which  was  then  being  prosecuted  by 
the  defendant  with  insufficient  capital.  These 
negotiations  were  commenced  by  the  defendant, 
who  offered  to  contribute  the  machinery  and 
stock  in  trade  and  goodwill  of  the  business, 
including  the  use  of  certain  patents,  and  to 
carry  on  and  extend  the  business,  and  solicited 
tbc  plaintiff  to  contribute  such  money  as  might 
be  needed,  not  exceeding  $34,000,  and  to  be- 
come  an  equal  partner  with  hiin  in  the  profits. 

No  agreement  to  form  a  present  partnership 
was  arrived  at,  but  the  plaintiff  agreed  to  ad- 
vance  to  the  defendant  sums  of  money  from 
time  to  time  to  use  in  the  business,  taking  for 
them  in  each  Instance  notes  of  the  form  sued 
on,  and  with  the  further  agreement  between 
the  plaintiff  and  defendant,  that  if  after  further 
examination  the  plaintiff  should  conclude  to 
become  a  partner  in  the  business,  he  should  have 
the  right  to  do  so,  and  should  be  admitted  as 
an  equal  partner  with  the  defendant,  with  a 
right  to  share  the  profits  from  January  1,  1879, 
and  that  Qie  sonis  for  which  the  said  notes  were 


given  should  in  such  case  be  considered  as  con> 
tributions  to  the  capital  of  the  firm. 
The  sums  so  advanced  were,  October  17, 

1878,  11,500;  November  31,  1878,  $2,000; 
December  11,  1878.  $1,000;  November  5, 1878, 
$500;  JanuarylO,  1879,  $1,000;  March  8, 1879, 
$1,000;  May  19.  1879.  $1,000;  July  21,  1879. 
$2,000,  and  November  25,  1879,  $1,000.  For 
each  of  these  sums  a  note  in  the  form  stated 
wasgiven,  and  the  first  five  of  said  notes  are 
included  in  this  suit. 

The  defendant,  with  the  sums  so  advanced, 
extended  his  business,  and  established  a  branch 
store  for  the  sale  of  his  products  in  New  York. 
The  plaintiff  wa»i  ready,  and  often  offered  to 
make  further  advances,  but  the  defendant  did 
not  call  for  them.  The  plaintiff  and  defendant 
often  met  at  the  defendant's  factory  and  office, 
but  nothing  had  been  done  by  the  plaintiff  to 
make  it  clear  that  he  intended  to  become  a 
partner  in  the  business,  up  to  the  1st  of  January, 
1880.  In  the  mean  time  uie  defendant  had  con- 
tinued to  manage  his  budness,  keep  his  books, 
and  dispose  of  the  funds  of  the  business  as 
though  solely  interested  therein,  except  that  he 
allowed  the  plaintiff  to  have  free  access  to  the 
books,  and  full  knowledge  of  the  business. 

After  January  1,  1881,  and  about  that  date, 
the  plaintiff  found  by  inspection  of  the  defend- 
ant's books  of  account  that  the  defendant  had 
caused  the  plaintiff  to  be  credited  with  interest 
upon  said  sums  of  money  for  which  the  notes 
bad  been  given,  and  had  not  credited  the  plain- 
tiff with  any  profits.  The  plaintiff  thereupon 
said  to  the  aefendant  that  he  was  a  partner 
with  him  in  the  business,  and  should  be  credited 
with  one  half  of  the  profits  from  January  1, 

1879,  and  diould  not  be  credited  with  interest 
upon  bis  notes. 

The  defendant  replied  that  it  was  a  great 
relief  to  bim  to  know  that  the  plaintiff  had  de- 
cided to  become  a  partner,  but  did  not  cause 
any  change  to  be  made  in  the  account  with  the 
plaintiff  upon  the  books,  or  do  anything  else 
to  admit  the  plaintiff  as  a  partner,  and  contmued 
during  the  year  1881  to  carry  on  busineas  as  be- 
fore, causing  its  books  to  be  kept  and  himself 
using  ita  funds  as  if  be  was  solely  interested 
therein.  * 

During  the  year  1881  no  further  advances 
were  called  for  or  made  by  the  plaintiff,  and. 
on  January  1, 1883,  the  defendant  havinggiven 
no  directions  to  the  contrary,  the  plaintiff  was 
again  credited  on  the  books  with  interest  on  his 
notes,  and  was  not  credited  with  any  share  of 
profits.  This  was  discovered  by  the  plaintiff 
in  January,  1883,  and  the  further  facts  that  the 
profits  by  the  books  were  so  large  that  one  half 
of  them  was  much  more  than  the  credited 
interest,  and  that  the  defendant  had  drawn  out 
for  bis  personal  use  much  more  than  one  half 
of  the  profits. 

TheKupon  the  pUuntiff  told  the  defendant 
that  he  was  a  partner,  and  ought  to  be  credited 
with  one  half  the  profits,  and  not  with  interest, 
and  called  his  attention  to  the  conversation  of 
the  year  before,  and  said  that  he  supposed  that 
bad  settled  the  matter.  The  defendant  then 
took  the  position  that  if  the  plaintiff  was  a  part- 
ner he  was  not  entitled  to  one  half  of  the  profits, 
hut  to  a  much  smaller  proportion,  and  tiiis 
brought  on  a  con^versy  between  them  which 
covered  the  time  until  the  bringing  of  this  suit. 
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Pendioe  this  controversy  no  change  was  made 
in  the  books,  and  no  cli^ge  by  tbe  defendant 
in  his  conduct  of  the  buainces  or  appropriation 
of  its  proceeds  to  his  own  use.  The  draendant 
did  not  in  fact  admit  the  plaintiff  as  a  ^Mrtner 
with  him  in  the  business  when  the  plaintiff  in 
January,  1881,  claimed  to  be  such  partner,  and 
for  a  long  time  previously  had  not  intended  to 
carry  out  the  understondlngthat  if  the  plaintiff 
should  determine  to  become  an  equal  partner 
he  should  be  admitted  as  auch,  and  did  not  then 
or  at  any  subsequent  time  intend  to  carry  out 
said  uDderBtandin^,  and  has  never  admitted  the 
right  of  the  pluntiff  to  be  admitted  as  an  equal 
partner  with  him. 

The  defendant  claimed  that  upon  the  ori^- 
nal  understanding  between  the  parties  the  plam- 
tiff  had  an  election  to  become  a  partner  at  anv 
time  upon  sinii  tying  his  desire  to  become  auch 
partner,  and  that  upon  signifying  to  the  defend- 
ant his  decision  to  become  such  pArtner  the 
partnership  was  thereupon  establisbed  and 
formed.and  asked  the  court  to  rule  that  upon  the 
facts  found  a  partnership  was  formed  between 
the  plaintiff  and  the  defendant,  when  the  plain- 
tifl,  in  pursuance  of  his  right  under  the  original 
understanding  between  them,  exercised  bis  elec- 
tion to  treat  the  money  paid  by  him  to  the  de- 
fendant as  a  contribution  to  the  capital  of  a  part- 
nership,  formed  between  them  as  of  Januarr 
1, 1879,  and  that,  such  partnership  being  formea, 
^e  plaintiff  could  not  maintain  this  action. 

The  Court  refused  so  to  rule,  and  ruled  that 
if,  when  the  plaintiff  signified  his  intention  to 
the  defendant  to  become  an  equal  partner  with 
him  as  of  Januarr  1,  1879,  the  defendant  did 
not  in  fact  admit  him  to  such  a  partnership  in 
accordance  with  their  original  imderstanding, 
and  had  never  admitted  nim  to  such  partner- 
ship, the  plaintiff  and  defendant  did  not,  as 
between  themselves,  become  partners  upon  the 
signifying  by  the  plaintiff  to  the  defendant  of 
hu  intention  to  become  a  partner  and  d^mtng 
to  be  such  ^utner.  and  that  the  pldntiff  could 
maintain  this  action,  and  found  for  the  plaintiff. 

The  court  reported  the  case  to  the  supreme 
judicial  court  for  its  determinaUon. 

Mes8i-g.  BilII.  Storey,  ft  Towers  fbr  de- 
fendant: 

Counsel  submit  that  upon  the  facts  found  by 
the  court  a  partnershipwaa  formed. 

MeuTM.  Hathiui  Morse  and  George 
Morrill*  for  plaintiff: 

It  is  submitted  as  well-settled  law  that 
whether  a  n^rtneiship  does  or  does  not  exist 
in  any  particular  case,  as  between  the  partners 
themselves,  depends  on  the  real  intention  and 
contract  of  the  parties,  as  shown  by  the  whole 
facts  of  the  case. 

Pollock,  Partn.  art.  2,  and  cases  there  cited; 
Cox  V.  Hickman,  8  H.  L.  Cas.  268-^M;  Pars. 
Partn.  3d  ed.  p.  58:  Story,  Partn.  7th  ed.  chap. 
4,  §  80,  note  8:  Lindley.  Partn.  4th  ed.  p.  18; 
Coll.  Partn.  6th  ed.  §  2,  note  9,  and  the  cases 
therein  referred  to. 

"There  must  be  a  lawful  and  valid  agree- 
ment to  enter  intoa  copartnership,  and  this  con- 
tract must  be  executea.  Courts  do  not  declare 
persons  to  be  partners  under  an  agreement  of 
partnership  without  proof  of  some  joint  trans- 
actions having  been  imdertaken  in  accordance 
with  it,  or  some  joint  benefit  received." 

Pare.  Partn.  p.  7. 
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The  preliminary  agreement  contemplated  s 
future  settlement  and  adjustment  of  tJbe  term* 
on  which  they  were  to  become  copartners,  if  at 
all,  and  no  copartnership  could  exist  by  force- 
of  Uie  origimu  vague  and  Incomi^ete  under- 
standing, unless  something  more  was  done  or 
agreed  on.  Defendant  refused  to  go  further, 
and  plaintiff  had  the  right  to  ammdon  the 
agreement. 

Pollock,  Cont.  Wald's  ed.  pp.  6,  43.  and 
cases;  Lord  Blackburn  in  Baatiter  r.  MSOer,  L. 
K.  8  App.  Cas.  lin.  See  lewi§v.  Bnm,  L.  R. 
8  Q.  B.  667. 

The  plaintiff  knew  that  all  the  defendAnf s 
nets  ana  conduct  were  utterly  inconsistent  with 
any  tbeonr  that  a  partnership  existed  between 
them  or  that  the  defendant  had  any  intentioa 
to  admit  him  as  an  equal  partner.  Koowiog- 
all  this,  the  plaintiff  could  not  force  a  contract 
of  partnership  upon  the  defendant  witboat  his 
consent,  by  signifying  a  deaire  to  become  e 
partner. 

DieJeinaon  v.  Doddt,  L.  R.  2  Ch.  Div.  (C.  A.) 
463;  Pollock,  Cont.  Wald's  ed.  p.  28. 

The  judge  was  not  required  to  instruct  the 
jury  as  to  what  might  be  the  effect  of  one  fact 
taken  separately,  when  it  was  accompanied  and 
connected  with  other  facts  tending  to  establiah 
the  main  issue. 

Green  v.  Botton,  etc.  R.  B.  Co.  \^  Mass. 
331. 

The  court  was  not  bound  to  give  instruction 
as  to  the  effect  of  part  of  the  evidence,  and  do 
exception  lies  to  the  refusal  to  give  soch  in- 
struction. ■ 

Murphy  T.  Botton  AA.B.B.  Cb.  188  Maas. 

121. 

Morton.  Oh.  J.,  delivered  the  o|dnion  of 

the  court: 

There  being  no  written  articles  of  copartner- 
ship between  the  plaintiff  and  defendant,  the 
question  whether  the  parties,  by  an  oral  agree- 
ment, framed  a  copartnership,  was  purSy  a 
question  of  fact.  Upon  this  question  we  can- 
not revise  the  finding  of  the  justice  of  the 
superior  court  who  tried  the  case  without  a 
Jury,  except  so  far  as  to  inquire  whether  there 
IS  any  evidence  which  justifies  bis  finding.  The 
facts  and  evidence  reported  to  us  tend  very 
strongly  to  show  that  no  partnership  was  ever 
formed.  The  plaintiff  advanced  money  to  the 
defendant.  takiDg  his  notes  therefor  upon  the 
i«reement  "that  if,  after  further  examination, 
the  plaintiff  should  conclude  to  become  a  part- 
ner in  the  business,  he  should  have  the  right  to 
do  so,  and  should  be  admitted  as  an  equal  part- 
ner with  the  defendant;"  and  that  in  such  case. 
the  sums  for  which  the  notes  were  given  should 
be  considered  as  contributions  to  the  capital  of 
the  firm. 

No  partnership  was  formed  by  this  agree- 
ment; it  was  in  its  nature  an  executtny  agree- 
ment that  a  partnership  should  be  formedand 
that  the  plaintiff  should  be  admitted  as  a  part- 
ner in  the  future,  when  he  signified  that  be 
desired  to  become  a  partner.  U  B(9>eared  in 
evidence  that  when  plaintiff  signified  to  the 
defendant  his  choice  to  become  a  partner,  the 
defendant  refused  to  admit  him  or  recognise 
him  as  apartner,  and  has  always  since  so  re- 
fused. The  court  was  dearly  justified  in  find- 
ing that  no  partnership  was  ever  formed,  and 
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therefore  that  the  plaintiff  was  entitled  to  re- 
cover on  his  notes. 
Judgment  on  the  finding. 


Buaan  WEITTWOBTH,  Admn. 
e. 

EASTERN  R.  R  CO. 

1.  In  an  action  for  damages  for  iQjitrieB 
to  a  passenger  resulting  from  necli- 
^nce  of  defendant  railroad  eom- 
pajiy.  consisting  in  the  dofiseUvo  eon* 
siraetion  of  a  paved  walk  upon  ite 
grounds,  andof  tbeinsufficioiit  limiting 
of  its  premises;  where  two  witnesses  pro- 
duced by  defendant  testified  on  direct 
examination  that  the  gas  burner  near 
the  rear  of  defendant's  station  was 
lighted  at  the  time  of  the  accident,  but 
ttpou  cross  examination  thev  testified 
that  they  bad  no  meiuoi^  of  tnat  partic* 
ular  nlfi'ht,  and  that  theirilcnowledge  as 
to  the  burner  being  lighted  on  that 
night  was  derived  from  the  fact  that  it 
was  always  the  practice  to  liffbt  it. — 
plaintiff  should  be  permitted  lo  show 
that  the  tact  of  sneh  praettce  doee  not 
•xiat  and  Is  not  trae. 

2.  Where  defendant's  vitneases  swear  to 
a  flhct  only  aa  an  Inferenee  from  the 

eziatenoe  of  another  fact,  the  question 
whether  the  fact  from  which  the  main 
fact  is  inferred  1h  true  becomes  material 
and  may  be  contradicted  by  testimony 
of  plaiatiCTs  witnesses. 

(BaflMk — Filed  Januair  S.  vm.) 

ON  defendant's  exceptions.  Overruled. 
This  is  an  action  of  tort  to  recover  dam- 
ages for  personal  injuries  suffered  by  Mrs.  Ade- 
tfude  W.  Lord,  the  plaintiff's  intestate,  in  her 
lifetime,  resulUng  from  the  alleged  negligence 
of  the  defendant.  Trial  in  the  superior  court 
before  Blodgett,  J.  There  was  evidence  tend- 
ing to  show  that  Mrs.  Lord  was  a  passenger 
upon  a  train  of  the  defendant,  and  aiightea  at 
its  station  in  Chelsea  at  about  half  past  nine 
o'clock  on  the  evening  of  September  18,  18S4, 
and  that  while  leaving  the  premises  of  the  de- 
fendant she  was  thrown  down,  by  reason  of 
falling  over  an  alleged  defect  in  a  paved  walk 
upon  Its  grounds,  and  was  hurt. 

The  negligence  alleged  consisted  fai  the  de- 
fective construction  of  this  vralk.  and  of  the  in- 
sufficient lighting  of  the  premises  of  the  de- 
fendant, in  consequence  of  which  the  deceased 
was  unable  clearly  to  see  the  alleged  defect  and 
properly  to  protect  herself.  There  was  evi- 
deoce  tending  to  support  these  allegations. 

The  defendant  introduced  evidence  tending  to 
show  that  the  premises  were  proper!  v  lighted.  It 
appeared  that  in  the  ladies'  room  of  the  station 
there  was  at  the  time  of  the  accident  a  gas  fix- 
ture having  two  burners,  one  of  which  was 
nearer  to  the  rear  of  the  station  and  the  scene 
of  the  accident  than  the  other.  The  defendant 
offered  evidence  tending  to  show  that  both 
burners,  if  lit,  would  illuminate  to  some  extent 
thatporUont^  the  paved  walk  which  was  al- 
leged to  be  defective,  and  that  the  burner  which 


was  at  the  rear  of  Uie  station  would  throw  more 
light  upon  the  place  of  the  alleged  defect  than 

the  other. 

The  defendant  also  offered  evidence  to  show 
that  it  was  the  custom  of  its  emplovees  to  light 
the  latter  burner.  Plaintiff  oflereo  evidence  to 
show  that  such  burner  was  not  lighted  at  cer- 
tain times,  which  evidence  the  court  admitt^ 
over  defendant's  objection.  Verdict  was  for 
plaintiff,  and  defendant  alleged  exceptions. 

The  evidence  is  sufllciently  set  out  in  the 
opinion. 

Mr.  Solomon  Lincoln*  for  defendant : 

The  condition  of  the  burner  at  any  time  other 
than  that  of  the  accident  was  immaterial,  and 
any  testimonv  relating  to  such  other  time  re- 
lated to  a  collateral  matter  as  to  which  contra- 
diction would  be  inadmissible. 

CoUina  V.  Doreheeter,  6  Gush.  396;  Aldrich  v, 
Pelham,  1  Gray.  510;  Kidder  v.  Dvnttable,  It 
Gray.  843;  Bebinaon  v.  F.  A  W.  R.  R.  7  Grav, 
93;  (kmmonwealtifi  v.  Cain,  14  Gray,  7;  Ma- 
guire  v.  Mid.  B.  R.  Co.  116  Mass.  339;  Howe  v. 
Whitehead,  180  Mass.  268;  Dain$  v.  Robu,  64 
Me.  427;  Sherman  v.  Kortright,  53  Barb.  §67. 

Meurt.  F.  S.  Heeseltine  and  William 
H.  Hart,  for  plaintiff. 

Morton,  OA.  J.,  delivered  the  opinion  of 
the  court : 

It  was  a  material  question  at  the  trial, 
whether  a  certain  gas  burner  near  the  rear  of 
the  defendant's  station  was  lighted  at  the  time 
of  the  accident  to  the  plaintiff.  Two  witnesses 
produced  by  the  defendant  testified  in  direct  ex- 
amination that  this  burner  was  lighted  at  the 
time  of  the  accident,  but  upon  cross  examina- 
tion th^  testified  that  they  had  no  memory  of 
that  particular  night.  The  fair  result  of  their 
testimony  as  reported  is  that  they  knew  it  was 
lighted  on  that  evening  because  the  uniform 
practice  or  custom  before,  at,  and  after  the 
time  of  the  accident  was  to  light  this  burner 
every  night  The  superior  court  allowed  the 
plaintiff  to  show  1^  witnesses  who  had  visited 
the  station  after  tnie  accident  that  this  burner 
was  often  unllghted  in  the  evening.  This  testi- 
mony was  admitted  solely  upon  the  ground 
that  the  defendant's  witnesses  had  testified 
that  the  knowledge  they  had,  as  to  the  burner 
being  lighted  on  the  night  of  the  accident,  was 
derived  from  the  fact  that  it  was  ^ways  the 
practice  to  light  it. 

It  seems  to  us  that  the  course  of  the  defend- 
ant at  the  trial  was  sacb  as  to  make  the  ques- 
tion whether  there  was  such  &  uniform  prac- 
tice or  custom  a  material  one,  at  least  to  the 
extent  that  the  plaintiff  might  be  permitted  to 
contradict  the  witnesses  by  showing  that  there 
was  no  such  practice.  'The  defendant  intro- 
duces a  witness  who  swears  poritiTOly  to  an 
important  fact.  Upon  full  examination  it  turns 
out  that  be  can  swear  to  this  fact  only  as  an  in- 
ference from  the  existence  of  another  fact,  viz., 
the  fact  of  a  practice  always  to  light  the  gas 
burner  in  question,  which  he  alleges  to  be  tiije. 
We  think  the  plaintiff  may  be  permitted  to 
show  that  the  fact  of  such  practice,  which  is 
the  source  and  basis  of  the  witness*  know- 
ledge from-  which  he  infers  the  main  fact,  does 
not  exist  and  Is  not  true,  without  violating  the 
rights  of  the  defenduit.  It  tends  to  contradict 
ttw  witnesses  and  to  show  that  th^  testimony 
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in  chief  is  EOt  reliable.  The  extent  to  which 
the  investigation  as  to  tbis  practice  may  be  pur- 
sued must  be  largely  within  the  discretion  of 
the  court,  and  we  cannot  say  that  tbe  testi- 
mony allowed  in  tbis  case  was  entirely  Irrele- 
vant and  inunaterial. 
EkKtptioru  overruled. 


James  GRUNDY 

V. 

Peter  L.  MARTIN  a  at. 

1,  Where  the  widow  of  deceased  has  a 
Uli»  estate  in  an  undivided  half  of  the 

S remises  leased,  the  reversion  of  which 
alf  and  the  fee  of  the  other  undivided 
half  are  owned  by  the  lessors,  they 
are  entitled  to  the  possession  against 
everybody  except  their  tenant  in  com- 
mon, the  widow,  and  could  ^ve  a  lease 
tfooa  as  against  every  oneinho  does  not 
claim  under  her, 

3.  A  notice  to  quit,  left  on  the  premises 
with  the  wife  or  the  agent  of  the  tenant, 
was  sufficient  notice  to  terminate  a 
tenancy  at  will. 

8.  Where  the  premises  were  in  possession 
of  two  tenants  holding  in  common,  a 
notice  addressed  to  both,  and  served 
four  days  before  the  suit  was  brought,  by 
giving  a  copy  in  hand  to  one  <h  them 
npon  the  premises  on  which  they  both 
resided,  it  was  a  saSdent  serrlee  npon 
both  tenants. 

(HUdlMex — FOed  Jsousr^  T,  1887.) 

ON  defendants'  exceptions.  Omrrulsd. 
This  was  a  proraeding  under  Pub.  Stat, 
chap.  175,  for  possession  of  one  fourth  of  an 
acre  of  land,  with  a  small  dwelling-house  there- 
on, in  Stoneham.  Tbe  writ  was  dated  Novem- 
ber 14,  1888.  At  the  trial  in  tbe  superior  court 
before  Mason,  J.,  it  appeared  that  the  defend- 
ant father  and  son  became  tenants  at  will  of  tbe 

S remises  eight  or  ten  months  previous  to  the 
ate  of  tbe  writ,  tbe  contract  of  hiring  being 
made  by  Peter  L.  Martin,  tbe  son,  with  one 
W.  H.  Bate,  who  was  then  in  charge  of  the 
premises  for  bis  wife  Susanna  and  Thomas 
G.  Grundy,  her  brother,  as  owners;  and  la  let- 
ting tbe  same  be  acted  solely  as  agent  of  said 
owners,  but  did  not  fofomt  the  defendants  for 
whom  be  acted.  September  1,  1883,  said  Su- 
sanna Bate  and  Thomas  executed  and  deliv- 
ered to  the  plaintiff  a  lease  of  said  premises  for 
one  year  from  September  1, 1888,  and  on  Octo- 
ber SO,  1884,  executed  and  delivered  another 
lease  of  the  same  premises  for  three  years  from 
said  last  date.  The  estate  in  question  was 
owned  in  1858  by  tbe  firm  of  J.  Grundy  & 
Brothers,  consisting  of  three  brothers,  James, 
Thomas,  and  Joseph,  who  held  as  tenants  in 
common.  James  Grundy  died  first,  and  said 
premises,  in  the  partition  which  was  recorded 
with  the  probate  records,  were  assicned  to  his 
surviving  partners.  Thomas  next  died,  leaving 
a  will  bjr  which  hfs  widow  took  a  life  estate  in 
his  portion,  withxemalndertobistvochitdren, 
Thomas  G.  Grundy  and  Susanna  Bate,  the 
lessors  above  mentioned.  Subsequently,  in 
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1866,  Joseph  conveyed  his  interest  to  Thomas 
G.  and  Susanna.  It  did  not  appear  that  the  de- 
fendants held  under  tbe  cotenant  unless  their 
hiring  from  W.  H.  Bate  without  knowledge 
for  whom  be  acted  gave  them  right  to  hold  un- 
der all  who  were  in  fact  owners. 

There  was  evidence  tending  to  show  that 
Peter  L.  Martin,  tbe  son,  continued  to  act  for 
both  defendants  in  matters  relating  to  their 
tenancy  until  the  execution  of  said  first-named 
lease.  Otis  Bucknam,  aconstableof  Stoneham, 
testified  that  the  plaintiff's  attorney  wnrte  • 
notice  in  his  preaeatx  which  be  served  acewd- 
ing  to  his  return  on  the  copy  shown  him :  plain- 
til^s  counsel  having  first  called  upon  the  de- 
fendants' counsel  to  produce  tbe  original  notice, 
which  was  refused,  then  offered  a  copy  in  evi- 
dence, to  which  the  defendants  objecteid  on  the 
ground  that  the  notice  of  which  it  purported  to 
be  a  copy  was  not  sufficient  notice  of  the  lease 
under  which  the  plaintiff  claimed.  The  nodoe 
was  as  follows: 

"Boston,  Nov.  10.  1883. 
To  D.  Y.  Martin,  alias  Peter  L.  Martin,  and 
Levi  Martin: 

You  will  please  take  notice  that  the  ownera 
of  the  premises  now  occupied  by  you  on  the 
southerly  aide  of  Wyoming  St.  in  Uie  town  <rf 
Stoneham,  being  land  and  building  bounded 
northerly  by  said  street,  easterly  by  land  now 
or  formerly  of  Jonathan  Lynde,  soutberiT  and 
westerly  by  a  ditch,  conttdning  one  fourth  aen 
more  or  less,  have  executed  to  me  a  written 
lease  of  said  premises  for  the  term  of  one  year 
from  the  first  instant.  As  I  dedre  to  take  pos- 
session of  the  premises  you  will  please  vacate 
them  immediately.  Respt., 

James  Grundy, 
By  Atty.B.  F.  Brigga." 

The  court  admitted  the  paper  subject  to  tbe 
defendants'  exception.  The  olQcerfurther  tes- 
tified that  at  the  time  of  serving  said  notice  he 
went  to  the  house  in  question,  where  lx>th  tbe 
defendants  resided ;  that  Peter  L.,  the  schi, 
came  to  the  door,  and  he  gave  him  the  notice  m 
hand;  that  be  could  not  say  be  saw  the  fattier 
then,  but  saw  him  when  be  served  the  writ, 
and  the  father  then  said  that  Peter  Ii.  would  be 
there  to  answer  tbe  writ.  On  cross  examiiM- 
tion  be  testified  that  he  delivered  the  notice  in 
November,  1888,  before  the  service  of  the  writ, 
but  could  not  state  tbe  time  exactly.  Levi 
Martin,  tbe  father,  testified  that  be  nevo-  saw 
the  notice  produced  in  court,  or  tbe  notice  Uke 
it;  that  his  wife  told  bim  a  notice  was  left  at 
the  bouse  some  six  months  before  this  aeiioD 
was  brought, which  he  saw,  but  that  it  was  a 
notice  from  Mr.  Bate  that  be  had  taken  a  lease 
and  wanted  them  to  move. 

W.  H.  Bate  was  asked  on  cross  examination 
what  conversation  he  bad  with  his  wife  about 
the  purpose  of  making  the  lease.  Thecourt  ex- 
cluded the  question,  and  defendant  excepted, 
offering  to  mow  by  the  conversation  that  tfie 
purpose  and  object  of  making  tbe  lease  was  to 
defraud  tbe  defendants  of  their  rights  under  an 
agreement  in  relation  to  repairs.  The  defend- 
ant asked  the  court  to  rule  that  there  was  no 
evidence  of  notice  to  Martin,  Sr.,  and  that  do 
sufllcient  title  In  the  lessors  was  shown  tomake 
tbe  lease  to  the  plaintiff  effectual  to  tenoinate 
tbe  defendants'  tenancy  at  wiH,  bc^  of  whiidi 
rulings  tbe  court  refused,  and  defendants  ex- 
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cepted.  Tbe  defendants  conceded  that  on  the 
rulings  of  the  court  there  should  be  a  verdict 
for  plaintiff  as  against  Peter  L.  Martin,  and  tbe 
only  question  of  factsubmittedtothe jurywas, 
whether  the  defendant  Levi  Martin  had  reason- 
sonabie  notice  of  the  lease  before  the  action  waa 
brought.  The  court  instructed  the  juiy  that 
it  must  be  shown  that  the  defendant  Levi  had 
reasonable  notice  prior  to  the  bringing  of  Uiia 
action;  that  such  notice  need  not  be  formal 
nor  in  writing;  tliat  what  would  be  reasonable 
in  time  wquld  differ  in  different  cases  accord- 
ing to  the  circumstances  of  the  tenancy;  that 
twenty-four  hours'  notice  would  be  reasonable 
for  the  case  before  them;  that  the  plaintiff 
claimed  notice  to  the  elder  Martin  only  in  two 
ways:  (1)  that  the  written  notice  which  he  tes- 
tified be  saw  some  months  before  the  action 
was  brought  was  in  fact  tbe  notice  of  which  a 
copy  had  been  produced  in  court;  (2)  that  Peter 
L.,  the  son,  had  acted  for  both  defendants  in 
all  matters  relating  to  the  tenancy,  with  tbe  full 
knowledge  of  bis  father,  and  that  notice  to  the 
son  was  notice  to  the  father;  that  if  the  jury 
found  that  the  notice  which  tbe  elder  Martin 
saw  was  in  fact  the  notice  of  which  a  copy  bad 
been  put  in  evidence,  or  tliat  the  younger  Mar- 
tin had  acted  in  all  matters  relating  to  the  ten- 
ancy for  both  with  tbe  knowledge  and  assent 
of  the  father,  they  should  find  for  plaintiff; 
otherwise,  for  defendants.  The  jury  found  for 
the  plaintiff,  and  defendants  alleged  excep- 
tions. 

Mttsn.  A.  V.  Ly^nde  and  William  P. 
Harditis*,  for  defendants: 

The  defendants  claimed  that  plaintiff  failed 
to  show  his  superior  right  to  the  possession, 
upon  the  evidence:  (1)  because  the  partition 
deed  of  ttie  estate  of  James  Grundy,  Sr.,  of- 
fered by  him  in  evidence,  was  shown  to  have 
been  rerorded  in  the  probate  office,  and  not  in 
the  r^stiy  of  deeds  as  required  by  statute,  so 
that  a  valid  partition  of  tbe  estate  was  not 
effected,  and  an  undivided  third  part  of  the 
estate  was  still  standing  in  the  beirs  of  James 
Gnindy(Pub.  Stat.  chap.  178,  §  75);  (2)  be- 
cause it  appeared  that  on  September  1,  1883, 
the  widow  of  Thomas  Qrundy,  under  his  last 
will,  bad  a  life  estate  in  bia  portion  of  the  de- 
manded premises,  and  that  she  bad  not  joined 
in  the  demise,  or  released  ber  right  of  poesession 
thereiu,  and  was  entitled  to  the  rent  received 
by  Bate  from  the  defendants'  tenancy  {Kttigv. 
Jkekermem,  11  Gray,  480);  (8)  because  the 
IcBsee,  under  the  most  favorable  construction, 
bad  only  'acc^uired  a  right  of  possession  to  the 
reversionary  interest  to  two  thirds  of  the  entire 
estate. 

Upon  this  evidence  the  defendants  asked  tbe 
ruline:  that  the  plaintiff  had  not  acquired  a 
valid  lease  or  right  to  tbe  possession  of  the  de- 
manded premises  as  against  the  defendants,and 
they  contend  that  the  plaintiff's  standing  in 
court  must  depend  upon  the  strength  of  his 
own  right  to  the  possession,  and  not  on  the 
weakness  of  tbe  defendants  ( Whitrnj/  v.  Dart, 
117  Mass.  15^;  that  the  plaintiff  having  no 
greater  right  or  title  than  the  lessors,  the  latter 
could  not  demise  more  than  that  portion  of  the 
demanded  premises  to  which  they  were  en- 
titled or  seised  of  at  the  date  of  the  lease;  be 
could  not  try  the  lessor's  title  to  the  whole  es- 
tate in  this  action,— that  must  be  determined  by 


another  form  of  action  {Bodgktia  v.  Price,  182 
Mass.  197;  Oreen  v.  Tovrteitott.  11  Cush.  327); 
that  the  presumption  of  law  was  in  favor  of 
the  defendants'  possession,  they  having  been 
put  into  possession  of  the  demanded  premises 
by  force  of  a  contract  of  hiring  entered  into 
with  one  Bate,  the  agent  of  the  undisclosed 
owners.  Bate  had  no  rights  or  title  in  himself 
{Willianuv.  McOaffigan,\9a,  Moss.  122);  that, 
so  far  as  legal  notice  having  l)Gen  given,  the  de- 
fendants were  entitled  to  a  reasonable  notice  to 
quit,  and  the  court  erred  in  stating  to  the  Jury 
that  twenty-four  hours  was  i-easonable,  the 
shortest  period  of  time  regarded  as  reasonable 
in  law  having  been  forty-eight  hours,  and  the 
jury  should  have  been  permitted  to  pass  upon 
the  question  in  view  of  all  the  circumstances 
{Pratt  V.  Famw,  10  Allen,  519). 

Mr.  B.  F.  BvlggB,  for  plaintiff: 

Defendants  were  let  into  possession  b^ 
Siisanna  Bate  and  Thomas  Grundy  by  their 
agent,  W.  H.  Bate,  and  are  estopped  denying 
their  title.  Nor  U  any  adverse  title  shown 
standing  in  defendants  or  any  one  elsa 

Hogan  v.  Barley,  8  Allen,  6SS;  Oakea  t.  Mun- 
roe,  8  Cush.  282;  Towne  v.  BatterfUM,  97Ma8S. 
105;  2Gieenl.  Ev.g  805. 

The  private  conversatioa  of  husband  and 
wife  was  properly  excluded  (Pub.  Stat.  chap. 
169,  %  18),  and  an  offer  to  show  said  conversa- 
tion related  to  the  purpose  of  giving  lease 
could  not  make  it  admissible  (Gurtit  y.Oaltin, 
I  Allen,  315). 

The  instructions  as  to  notice  could  not  have 
aggrieved  the  defendants  upon  tbe  evidence, 
'riie  officer's  return  on  notice  shows  it  was 
served,  four  days  before  the  date  of  the  writ,  in 
hand  on  tbe  cotenant  who  had  acted  for  both. 

2  Greenl.  £v.  %  S24;  Blish  v.  Uariow,  16  Gray, 
816;  Wdlka-  v.  Sfiarpe,  108  Mass.  154.  As  to 
form  of  notice  see  Mizner  v.  Munroe,  10  Gray, 
290. 

Tlie  exceptions  and  the  bringing  in  question 
the  title  to  the  freehold  are  frivolous  and  in- 
tended for  delay,  and  should  receive  tbe  treat- 
ment provided  in  Pub,  Stat  chap.  -175,  %  8, 
also  chap.  150,  §  14. 

Horton,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

Tbe  ground  taken  by  tbe  defendants,  that 
their  lessors  bad  no  sufficient  title  to  enable 
them  to  make  a  valid  lease  to  tbe  plaintiff,  can- 
not l)e  sustained.  The  widow  of  Thomas 
Grundy  has  a  life  estate  in  an  undivided  half 
of  the  premises;  the  reversion  <A  this  half  and 
the  fee  of  tbe  other  undivided  half  are  owned 
by  the  lessors.  They  are  entitled  to  possession 
against  everybody  except  their  tenant  in  com- 
mon, the  widow,  and  can  give  a  lease  of  tbe 
premises  good  as  against  everyone  who  does 
not  claim  under  ber.  Rising  v.  Stannard,  17 
Mass.  282;  Cxinningham  v.  Pattee,  99  Mass. 
348. 

The  only  other  point  argued  by  tbe  defend- 
ants is  the  exception  to  the  ruling  of  the  court 
that  twenty -four  hours'  notice  to  the  defendant 
Levi  Martin  would,  under  the  circumstances  of 
this  case,  lie  a  reasonable  notice.  W e  do  not 
discuss  the  correctness  of  this  ruling,  because  it 
was  immaterial,  or  at  least  sufficiently  favor- 
able to  the  defendants.  The  bill  of  exceptions 
shows  that  the  prendses  were  leased  to  Levi 
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Martin  and  Peter  L.  Martin.  They  were  ten- 
ants in  common.  It  was  admitted  at  the  trial 
that,  upon  the  evidence,  a  aufflcient  notice  was 
served  upon  Peter  L.  Martin,  and  that  the 

filaintiff  was  entitled  to  a  verdict  against  him. 
t  has  been  held  that  a  notice  to  quit,  left  on 
the  {vendses  with  the  wife  or  the  agent  of  the 
tenant,  was  a  sufflcimt  notice  to  tenninate  the 
tenancy.  ^Wiv.  Sarlow,150nj,Slfii  Walker 
V.  Sharve,  103  Mass.  154;  Clark  v.  Keliher,  107 
Mass.  406. 

In  the  case  at  bar  it  appears  that  a  notice 
addressed  to  both  tenants  was  served  four  days 
before  the  suit  was  btou^t,  giving  a  copy 
in  hand  to  Peter  L.  Martin,  upon  the  premises 
in  which  both  tenants  resided.  The  relation  of 
one  tenant  in  conunon  to  the  estate,  and  his  co- 
tenant,  is  such  that,  in  our  opinion,  this  was  a 
Butllcient  service  upon  both  tenants,  and  the 
court  should  so  have  instructed  the  jury.  The 
instructions  given  were  too  favorable  to  the  de- 
fendants. 

Eiueption*  overruled. 


LiUian  E.  WHITNEY 

V. 

PULLMAN'S  PALACE  CAR  CO.* 

1.  While  a  passenger  ia  a  palace  oar 
oannot  hold  the  company  liable  as  a 

common  carrier  for  the  Iob*  of  her  reti- 
cule retained  in  her  own  possession,  yet 
she  can  hold  it  liable  upon  the  ground 
that  her  property  was  lost  by  some  neg- 
ligence of  the  defendfuit  and  without 
any  fault  on  her  part. 

2.  Where  plaintiff  and  her  husband  left 
the  car  when  it  stopped  at  a  station 
and  remained  away  lor  ten  minutes, 
leaving  her  reticule  nimn  the  sill  of  one 
of  the  car  windows  in  a  conspicuous  and 
exposed  place  which  could  be  reached 
from  the  outside  through  an  adjoining 
window  which  was  open,  she  was  not  in 
the  exercise  of  conunon  prudence  or 
proper  care  of  her  property,  and  her 
own  negligence  contributed  to  its  loss, 
and  she  cannot  recover. 

(Suffolk  FUed  January  6, 1687.) 

ON  plainUfEs'  exceptions.  Otiemited. 
Action  of  contract  to  recover  the  value  of 
property  lost  on  defendant's  car  while  pldnUff 
was  a  pasBenger  thereon. 

At  the  hearing  of  the  superior  court  before 
Staples,  </.,  the  court  ruled  that  the  plaintiff 
coiud  not  recover  upon  the  evidoice  offered, 
to  which  ruling  j^aintifl  excepted  and  the 
court  reported  the  case  to  the  supreme  judicial 
court. 

The  facts  and  material  part  of  the  evidence 
offered  appear  in  the  opinion. 

Metan.  Brown  A  Almr*  for  plaintiff. 

Mr.  Benjanda  If .  JohuaoBi  for  defend- 
ant 

KortoBf  Ch.  J.,  delivered  the  opinion  of  die 
court: 

The  phdntiff  bought  of  the  Eastern  Railroad 
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Company  a  ticket  which  entitled  her  to  rk 
from  Bmton  to  the  White  Mountains  in  a  ds 

Earlor  car,  owned  by  the  defendant  and  in  xn 
y  the  Eutam  Railroad  Company  under  a 
tract  with  the  defendant.  'She  t^d  with  her 
smalt  satchel  or  reticule,  which  she  did  not  d 
liver  to  Ae  defendant  w  any  of  its  agenta,  bi 
which  she  kept  in  her  personal  cxuitnrf.  The 
was  evidence  tending  to  show  that  it  was  atcA 
while  the  train  was  stopi^g  at  Portsmouth  f< 
refreshments. 

It  is  clear  that  she  cannot  hold  the  defends 
liable  as  a  common  earner;  she  can  only  ho 
it  liable  upon  the  ground  that  her  property  ir 
lost  by  some  negligence  of  the  d^fendmt  ai 
without  any  fault  on  hernvt  ClarkY.  Bur* 
118  Mass.  275;  KinOey  v.  Lake  Start,  etc  Jt. . 
Go.  125  .Mass.  54. 

We  are  of  opinion  that  upon  the  eviden 
the  plaintiff  faiu  to  show  the  exercise  of  di 
care  on  her  part.  When  the  train  stopped 
Portsmouth  she  and  her  husband  left  the  e 
fOT  ten  minutes,  leaving  her  reticule  upon  tl 
sill  of  one  of  the  car  windows,  a  con^ilcao 
and  exposed  place,  which  could  be  reaclu 
from  the  outside  throu^  an  adjoining  windc 
which  was  open.  This  was  not  the  exercdae 
common  prudence  or  proper  care  of  her  pre 
erty,  and  thus  her  own  negligence  conlribut 
to  the  loss.  This  is  decisive  against  her  rig 
to  recover,  and  we  need  not  consider  the  qxu 
tion  whether  there  is  any  evidence  of  neg 
gence  on  the  part  of  the  defendant.  Nor  ia 
necessary  to  consider  whether  the  liability 
the  defendant  is  different  from  that  of  a  ta 
road  using  its  own  cars. 
Mmqitume  omruted. 


William  LEWIS 
c. 

NEW  YORK  SLEEPING-CAR  CO.« 
William  R  WING  v.  SAME. 

1.  When  a  person  bays  the  right  to  the  a 
of  a  berth  In  a  sleepinff-car,  the  tiek 
which  be  receives  is  not  intended  to  ai 
does  not  express  all  the  terms  of  ti 
contract  into  vhloh  he  enters. 

3.  A  sleeping-car  company  holds  itsi 
out  to  the  world  as  fumisning  safe  ai 
comfortable  cars,  and  when  it  sella 
ticket  it  impliedly  stipulates  to  do  s 

8.  Although  the  car  company  may  not  1 
liable  as  insurer  or  bailee,  yet  the  la 
raises  the  duty  on  the  part  of  the  em 
pany  to  afford  to  the  ticket  holder  pr 
tection  to  himself  and  his  property 
danger  from  thieves  and  otherwise. 

4.  If,  throueh  want  of  reasonable  care,  tl 
personal  effects  of  a  paasea^r,  8u< 
as  he  might  reasonably  carry  with  hii 
are  stolen,  the  company  is  liable;  ar 
a  notice  conspicuously  posted  in  the  ca 
not  brought  home  to  the  plaintiff,  to  tl 
effect  that  the  company  would  not  1 
responsible  for  the  loss,  by  theft,  of  pro 
erty  of  a  passenger,  vill  not  avail  dcaea 
ant  as  a  def  ensot  or  avoid  its  liability. 


^ee  the  preoedlns  case. 
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■5.  The  facts  that  two  laroenies  were  shown 
to  have  been  committed;  and  that  the 
porter  was  found  asleep  in  the  early 
morning;  and  that  the  porter  was  requir- 
ed to  be  on  dutv  for  thirty-sii  hours 
consecutively,  including  two  nights,  pre* 
sent  a  case  which  must  be  submitted  to 
tbe  jury  upon  the  qnaatloa  of  negU- 
gence  and  want  of  proper  watchfulness. 

(Bristol  Filed  Januarf  7, 18S7.) 

^I^N  defendaot's  exceptions.  OvemUed. 
yj  Two  actions  tried  together.  The  plain- 
tifl's  declaratiODs  coDtaioed  two  counts,  one  in 
-contract  and  one  in  tort.  Tbe  first  count  set 
forth  that  the  defendant  oorpraation  is  pro- 
prietor and  manager  of  a  sleefnng-car,  provided 
irith  berthsfortheaccommodationof  passengers 
for  sleeping,  which  said  car  is  run  bv  the  de- 
fendant for  hire,  between  Albany  and  Buffalo 
In  the  State  of  New  York,  for  the  carriage  and 
■conveyance  of  passengers;  and  the  pudntiff 
purchased  of  the  defenoantcorporation  a  ticket 
-which  entitled  him  to  be  carried  in  said  sleeping 
■car  from  Albany  to  Buffalo;  and  the  defend- 
ant corporation  imdertook,  in  consideration 
thereof,  to  provide  the  plaintiff  a  berth  in  said 
■car,  and  to  see  that  said  car  was  properly  guard- 
■ed.  and  that  bis  personal  baggage  and  effects 
were  protected  while  be  was  a^eep,  and  to 
watch  and  care  for  said  car,  and  uat  its  seiv 
Tants  and  agents  employed  by  it  tocareforand 
guard  said  car,  would  be  faithful  and  attentive 
to  their  duty;  and  the  plaintiff  says  that  wliile 
he  was  sleeping  in  the  berth  provided  for  bim 
hy  said  defendant,  through  uie  negligence  of 
the  defendant's  servants,  his  pocketbook  and  a 
laree  sum  of  money  therein,  io  wit,  |^00,  were 
stolea^m  bis  person  bysome  person  unknown, 
so  that  be  wholly  lost  the  same.  The  second 
count,  being  in  tbe  alternative,  declared  in 
tort  to  the  effect  that  defendant  corporation  is 
proprietor  of  car  as  above;  thatwbile  the  plain- 
tiff was  lawfully  riding  in  said  car,  asleep  in  a 
berth,  by  reason  of  and  in  consequence  of  tbe 
negligence  and  carelessness  and  inattention  of 
the  defendant's  serront,  his  pocketbook  and 
money  therein  were  stolen,  to  wit,  the  sum  of 
«300. 

At  the  trial  in  tbe  superior  court  before 
Barker,  J.,  the  following  facts  amieared;  Cap- 
tain William  Lewis,  the  plaintiff  in  tbe  first 
case,  of  New  Bedford,  testified :  "  I  left  Boston 
for  San  Francisco,  October  20,  1884,  on  tbe 
train  leaving  the  Boston  &  Albany  Railroad 
Depot  at  6  p.  m.,  which  was  a  regular  train 
with  passengers,  bound  for  San  Francisco.  I 
bought  sleeping-car  tickets  of  the  defendant's 
agent,  entithng  me  to  two  berths,  or  one  section, 
on  tbe  car  Pontiac, between  Boston  and  Chicago. 
I  paid  $11  for  them.  The  time  from  Boston 
to  Chicago  is  two  nights  and  one  day.  My  sec- 
tion waH  the  one  nest  to  tbe  end  of  the  aisle, 
4ind  Wing's  was  diagonally  opposite  mine. 
The  sections  and  berttis  were  fitted  as  sleeping- 
cnrs  usually  are."  (The  defendant's  agency  to 
sell  tbe  tickets  was  admitted).  Captain  Lewis 
further  tcatifled:  "loccupied  the  whole  section, 
going  to  bed  about  eleven  o'clock.  I  took  off 
only  my  coat,  vest,  and  boots.  I  foldedmyvest 
up  and  put  it  under  my  pillow  right  under  my 
bead.   In  the  inside  pocket  of  uie  vest  I  hM 


$200  in  IhIIs,  and  Ae  pocket  was  sewed  up 
securely  across  tbe  top  before  I  left  home.  I 
had  it  sewed  up  that  it  might  be  safe  when  I 
went  to  sleep.  I  felt  tbe  money  in  tbe  pocket 
of  tbe  vest  before  I  went  to  sleep  after  leaving 
Albany,  which  was  about  half  past  one  in  tbe 
morning,  and  I  did  not  wake  until  five  o'clock, 
when  I  got  up  and  dressed,  putting  on  my  vest. 
I  then  went  to  tbe  washroom;  ue  train  con- 
ductor was  in  there,  and  I  next  went  into  the 
smoking-room  at  the  end  of  the  car.  The 
smoking-room  is  so  situated  that  you  cannot 
see  tbe  main  body  of  tbe  car  from  it.  Tbe  door 
by  which  you  enter  faces  the  end  of  the  car. 
and  there  is  no  window  or  opening  into  tbe 
main  aisle.  When  I  entered  the  smoKing-room 
I  found  the  porter,  ColimibuB  J.  Jones,  there 
lying  down,  with  bis  body  and  bead  on  a  short 
seat,  and  his  feet  on  the  floor,  with  a  blanket 
rolled  over  him,  and  think  be  was  asleep,  but 
could  not  swear  to  it,  because  I  could  not  see 
bis  eyes,  as  it  was  dark.  From  tbe  position 
where  he  was,  no  view  was  to  be  h^  of  tbe 
part  of  tbe  car  where  the  passengers  were 
asleep.  When  I  got  up  I  saw  no  officer  of  the 
sleeping-car  company,  nor  any  one  except 
passengers  in  tbe  part  of  the  car  where  the  pas- 
sengers were  asleep.  I  did  not  spei^  to  tbe 
porter.  He  remained  quietiy  in  the  same  posi- 
tion for  about  fifteen  minutes.  Then  I  asked 
bim  to  make  up  ray  section,  and  he  did  so. 
About  half  past  five  Mr.  Wing,  one  of  our  party, 
came  into  the  smoking-room  and  said  he  had 
been  robbed.  I  examined  my  vest  and  dis- 
covoed  that  a  slit  two  or  three  Inches  long  had 
been  cut  in  the  bottom  of  tbe  pocket  and  all 
the  money  taken  out.  When  I  discovered  the 
loss  I  told  tbe  porter  about  it,  and  be  said  it 
must  have  been  a  man  who  got  off  at  a  place 
where  we  stopped  at  about  four  o'clock,  because 
tbe  man  gave  him  $5.  At  a  stopping-place  I 
told  tbe  conductor,  who  called  in  an  official. 
I  told  the  official  I  found  the  fellow  asleep. 
The  porter  said  that  he  was  not  asleep,  because 
he  talked  to  the  train  conductor  just  before  I 
found  him  in  the  smoking-room.  I  did  not 
see  any  notice  in  the  washroom,  in  which  tbe 
company  disclaims  respondbilitv  for  personal 
property  in  berths.  It  was  not  light  enough  in 
the  washroom  for  me  to  read  it  if  I  had  seen 
it.  I  never  saw  such  notices  in  sleeping-cars. 
There  is  a  seat  at  the  end  of  the  aisle,  for  tbe 
porter,  in  plain  sight  of  the  berths,  and  1  have 
seen  him  in  the  cars  of  this  company  occupy- 
ing that  seat  when  not  engaged  in  making  up 
berths  or  blacking  boots.  1  have  frequently 
traveled  on  this  route  to  San  Francisco,  two  to 
four  times  a  year  for  ten  years,  taking  a  sleep- 
ing-car each  time." 

William  R.  Wing  testified:  "I  accompanied 
Captain  I^ewis  on  the  trip;  my  sleeping-car 
tickets  were  sent  to  me  in  New  Bedford  before 
I  started.  At  Worcester  I  got  off  the  car  for  a 
few  moments.  I  stood  at  the  steps  of  the  car; 
met  some  people  there,  friends.  I  went  to  bed 
about  half  past  nine;  awoke  once  or  twice  du- 
ring the  night  for  a  moment  or  so.  About  six 
o'clock  I  gol  up,  and  in  dressing  discovered  that 
I  had  lost  $150  in  bills.    The  bills  bad  been 

C-ieA  in  the  interior  compartment  of  a  pocket- 
k,  and  when  I  went  to  sleep  I  put  this  pock- 
etbook in  tbe  inside  pocket  of  my  vest,  folding 
the  vest  twice,  and  put  it  under  my  pillow  to- 
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wards  the  inside.  When  I  discovered  the  loss, 
I  went  into  the  smoking-room  and  spoke  to 
Captain  Lewis.  I  had  very  little  talk  with  the 
porter  about  tbe  loss,  but  as  we  were  going  into 
Chicago  he  said  he  was  sorry  it  had  occurred, 
and  asked  me  whether  I  thought  he  was  in  it. 
He  said  he  was  afraid  he  should  loae  his  place, 
and  I  told  him  that  I  hoped  that  if  he  was 
worthy  they  would  emplo;^  him.  I  do  not  re- 
member seeing  any  notice  m  the  washroom  in 
regard  to  valiiables." 

It  WES  agreed  that  fexcepting  at  stations, 
where  one  door  waa  locked)  the  doors  nt  both 
ends  of  the  car  were  kept  uidocked,  and  there 
was  no  interruption  to  a  passage  through  from 
one  end  of  the  train  to  the  other. 

Nathan  H.  Wheeler  testified,  for  the  defend- 
ant, that  he  was  Eastern  I>ivisioD  Superintend- 
ent of  the  New  York  Central  Sleeping-Car 
Company,  located  in  New  York,  and  bad 
cha^  o*f  every  road  east  of  Buffalo  that  they 
run  over.  The  price  charged  to  everybody  on 
the  sleeping-cars  is  the  same  for  the  same  ac- 
commodations. No  consideration  is  made  in 
the  price  in  view  of  the  articles  or  money  or 
valuables  which  a  passenger  has.  We  know 
nothing  about  them. 

William  Ray  testified:  "I  was  the  sleeping- 
car  conductor  in  the  employ  of  tbe  defendant 
on  the  night  of  October  30.  1884,  and  took 
chane  of  four  sleepers  on  the  train,  including 
the  Ponliac.  The  porter,  Columbus  J.  Jones, 
on  the  car,  was  on  duty  for  the  trip  from  Bos- 
ton to  Chicago;  he  is  under  my  control,  and  the 
duties  which  he  has  to  perform  are,  to  look  out 
for  his  car  and  his  passengers,  and  take  care  of 
them,  black  the  boots,  and  to  stay  awake.  He 
has  to  clean  and  trim  the  lamps,  make  up  bei*ths, 
stand  on  the  platform  at  stations  ana  receive 
passengers,  see  to  the  washing  accommodntions, 
towels,  etc. ,  attend  to  the  fires,  brush  coats,  and 
attend  to  passengers.  In  the  morning  of  Octo- 
ber 21,  the  porter  of  the  Pontiac  came  in  and 
called  me.  I  immediately  went  to  Mr.  Lewis, 
who  told  me  of  bis  loss  and  of  Mr.  Wing's.  At 
Rochester  I  made  statement  to  the  Superinten- 
dent. I  was  in  car  Pontiac  every  little  while 
during  the  night,  and  saw  the  porter  there.  He 
was  blacking  Doots  up  to  nearthetime  wegotto 
Utica,  at  the  end  of  the  car,  where  be  could  see 
the  whole  aisle.  The  last  time  I  went  through 
tbe  car  was  just  after  leaving  Utica,  about  a 

a uarter  of  six.  At  no  time  durins  the  night 
id  I  find  the  porter  in  the  smokmg-room  or 
asleep  or  lying  down,  or  anything  of  the  kind. 
There  were  notices  about  responsibility  for  val- 
uables at  each  end  of  the  car,  in  the  gentlemen's 
and  ladies'  washrooms,  directly  over  the  wash- 
stand.  The  scat  on  which  Captain  Lewis  testi- 
fies he  found  the  porter  lying  is  18  inches  wide, 
and  not  quite  so  long  as  a  seat  in  an  ordinary 
car."  The  defendant  admitted  that  there  was 
no  receptacle  for  valuables  or  other  property 
furnished  by  the  defendant,  and  that  its  ser- 
vants are  forbidden  to  take  poiiaession  of  any 
such  articles.  This  was  all  the  material  evi- 
dence. 

The  defendant  asked  the  court  to  rule:  0) 
that  there  is  no  evidence  upon  which  the  jury 
can  find  any  contract  or  obligation  on  the  part 
of  the  defendant  to  watch  and  care  for  or  pro- 
tect tbe  money  of  the  plaintiff;  (3)  that  there  is 
no  evidence  upon  which  the  jury  can  find  that 
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the  loss  occun-ed  through  the  negligence  oi 
defendant;  (3)  that  the  absence  of  the  pi 
from  the  aisle  of  the  car  is  the  onlv  evidem 
negligence  on  the  part  of  the  defendant; 
that  evidence  is  not  sufficient  to  justify  a 
diet  for  tbe  plaintiff,  the  absence  being  i 
the  loss  occuiTed.  The  court  refused  soto 
but  instructed  the  .jury  that  the  defendant 
poration,  in  furnishing  sleeping-cars  foi 
traveling  public,  is  not  to  be  regaixled  as  ai 
keeper,  or  as  a  common  carrier.  Those  ai 
surers  of  the  property.  But  it  is  bout 
exercise  ordinary  care  to  prevent  thefts  of  g 
and  money  from  tbe  person  of  one  to  wbi 
has  furnished  a  berth  for  hire  in  the  ordi 
course  of  its  business,  either  from  unautho 
intruders  or  by  occupants  of  tbe  car.  Tbe 
pany  may  be  liable  for  such  articles  as  a  pa 
ger  usually  carries  about  bis  person,  anc 
such  sum  of  money  as  may  be  reasonable 
necessaiT  for  traveling  expenses,  provide) 
same  is  lost  by  want  of  ordinary  care  oi 
■part  of  tbe  defendant  or  its  servants  in  not' 
cising  such  care.  The  court  furl  her  instn 
tbe  jury:  You  are  to  say,  under  all  the  cin 
stances  of  this  case,  whether  or  not  the  del 
ant  corporation,  on  the  night  in  question,  i 
sleeping-car  Pontiac,  exercised  ordinary  ci 
protect  tbe  persons  occupying  the  berths  i 
from  larceny.  You  will  detennine  what,  u 
the  circumstances,  would  lie  ordinary  care 
extraordinary  care— not  to  keep  such  a  cwid 
of  things  as  to  render  it  impossible  forallu 
occur,but  taking  into  consideration  tbe  bud 
the  construction  of  the  car,  the  situation  o 
berths,— and  on  all  the  facts  you  are  to  say ' 
would  be  reasonable  care.  If  you  6nd  thi 
defendant  did  exerdse  ordinary  care,  then 
not  responsible  to  the  plaintiffs.  Ifyoutind 
the  defendant  did  not  exercise  ordinary  ' 
thcnyou  will  go  further  and  ascertain  wb< 
the  theft  was  tne  result  of  tbe  waut  of  such 
bary  care.  If  you  tind  it  was  tbe  result  o 
want  of  ordinary  care  on  tbe  part  of  the  del 
ant,  and  the  plaintiffs  were  themselves  in  th 
erdse  of  due  care,  then  the  defendant  woul 
answerable  for  the  whole  or  such  part  ol 
money  tost  as  it  was  reasonable  and  nece 
for  these  parties  to  have,  taking  them  as  tr 
ers  upon  the  journey  that  they  were  ^ug, 
having  regard  to  tbe  ordinary  liabilities  an 
penacs  contingent  on  such  a  trip. 

The  jury  returned  a  verdict  for  the  plili 
in  each  case,  and  the  defendant  alleged  e: 
tions. 

Messrs.  CharleB  W.  CUfTord,  Wa. 
Gliffordt  and  Henry  H.  Orapo,  for  del 

ant: 

I.  The  plaintiff's  money  was  neverindel 
ant's  custody,  therefore  defendant  cannot 
bailee,  as  the  whole  doctrineof  bailmentg 
out  of  the  idea  of  possession. 

3.  Tbe  defendant  is  neither  a  common  ca 
nor  an  innkeeper,  and  is  under  no  such  liabi 
either  as  insureror  bailee,  asthelawimpw 
such  persons. 

Pullman  Palace  Car  Co.  v.  Gaylord,  23 
Law  Reg.  N.  S.  788;  PuUman  Pakuse  Cat 
v.  Smith,  73  111.  860;  Welch  v.  PuUman  R 
Car  Co.  16  Abb.  Pr.  N.  S.  853;  PuUman^ 
Car  Co.  V.  Blum,  3  Cent.  L.  J.  591. 

3.  There  is  no  obligation  from  an  express 
tract  to  watch  and  guard  such  properly. 
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only  express  contract  bere  shown,  as  evidenced 
by  the  ticket,  is  merely  to  f  uniisfa  the  plaintid 
vnth  a  aectioD  in  defendant's  car. 

4.  There  is  no  obligation  arising  from  a  con- 
tract implied  in  law  to  watch  and  guard  the 
plaintiffs'  money,  as  the  law  win  only  imply  a 
promise  when  there  is  a  legal  duly  resting  on 
the  defendant  to  make  such  a  contract,  which 
is  yet  to  be  shown,  and  cannot  be  assumed. 

5.  There  is  no  obligation  arising  from  a  con- 
tract implied  in  fact.  Such  a  contract  must 
have  an  actual  existence,  and  is  not  a  fiction  of 
law.  There  must  be  mutual  promises  which, 
although  they  are  not  expressed  in  writing  or 
in  woras,  must  be  inferred  as  actual  facts  from 
the  circumstances  or  acts  of  the  partiea 

Defendant  has  posted  up  in  its  car  a  notice  in 
which  it  refuses  to  be  responsible  for  the  prop- 
erty of  the  persons  who  occupy  its  cars.  It 
cannot,  then,  be  held  to  promise  by  implication 
that  it  will  watch  and  guard  such  property.  It 
is  not  necessary  that  such  notice  should  be  espe- 
cially called  to  the  attention  of  the  plaintiffs,  or 
that  they  should  have  actual  knowledge  of  it. 
Such  knowledge  is  onlv  necessary  where  a  no- 
tice is  relied  upon  to  defeat  a  legal  obligation 
resting  on  a  party  seeking  to  avoid  it,  and  on 
which  obligation  the  public  has  a  right  to  rely 
until  a  different  special  contract  be  set  up  and 
proven.  The  result  follows  that  such  a  con- 
tract must  be  found  solely  in  what  tock  place 
between  the  parties  when  plaintiffs  purchased 
their  tickets,  or  it  must  be  found  in  all  the  facts 
and  circumstances  furnished  by  either  party, 
whif^  fairly  tend  to  show  what  the  parties 
promised  to  each  other,  or  may  be  held  to  have 
promised. 

It  cannot  be  assumed  that  plaintiffs  were 
familiar  with  certain  arrangements  of  defend- 
ant's cars  and  the  manner  of  conducting  its  busi- 
ness, and  that  such  knowledge  was  the  basis  of 
a  contract  holding  defendant  to  a  performance 
in  harmony  with  that  knowledge,  without  also 
assuming  the  plainti&  to  have  been  familiar 
with  all  facts  of  the  same  class  equally  within 
plaintiff's  reach,  as  there  is  no  principle  upon 
which  any  such  dtstioction  can  be  based;  and 
in  no  case  yet  discovered  has  it  ever  been  held 
that  defendant  was  under  any  contract,  implied 
from  circumstances,  to  watch  and  guard  plain- 
tiffs'  property,  when  a  refusal  to  take  such  a  re- 
sponsibility was  posted  conspicuously  in  the  car. 

Pullman  Paiaee  Oar  Co.  v.  Smith,  78  111.  860. 

Insomeof  the  cases  where  there  was  no  notice 
similar  to  that  in  the  cose  at  bar,  the  courts  have 
seemed  to  approve  the  doctrine  that  although 
aleeping-car  companies  were  to  be  regarded 
neither  as  common  carriers  nor  as  innkeep- 
ers, yet  they  were  to  be  held  to  an  implied  con- 
tract to  exercise  ordinary  care  over  such  prop- 
erty as  passengers  might  reasonably  be  expected 
to  carry  with  them;  but  itisdifficulttoseehow 
such  a  doctrine  can  be  reconciled  with  sound 
logic  or  with  the  principles  already  firmly  es- 
tablished relating  to  liability  of  carriers. 

O^-m  V.  Frost,  2  Duer,  835;  Tamr  v.  UUea, 
etc.  R.  B.  7  Hill,  47. 

It  has  been  too  well  settled  to  be  now  contro- 
verted, that  for  property  stolen  from  the  pos- 
session of  a  passenger  on  a  steamboat  or  com- 
mon railway  car  the  common  carrier  is  not 
liable. 

MASS. 


Story,  BaUm.  g  498;  Redf.  R.  §  171, 8,  and 

cases  gupra, 

Mmr».  Hoaea  HI.  Knowlton  and  Arthur 
E.  Perry,  for  plaintiffs: 

The  instructions  given  by  the  priding  jus- 
tice were  sufficiently  favorable  to  the  defendant. 
That  the  defendant  is  bound  to  exercise  ordi- 
nary care  to  protect  its  sleeping  guests  from 
theft  is  settled  in  every  case  where  the  question 
has  been  raised.  In  each  of  the  following  cases 
the  rulings  given  in  this  case  to  the  jury  are 
fully  sustained. 

Indiana:  Woodruff  S.  C.  Go.v.  i>te!Af,  84  lud. 
474;  Pennsylvania:  Pullman  Palace  Oar  Co.  v. 
Gardner,  o  Pennyp,  78;  Pullman  Palace  Car 
Co.  V.  OayloTd,  23  Am.  Law  Reg.  788;  Texas: 
Dargan  v.  Pullman  Palace  Car  Co.  2  Wilson 
(Tex.  App.),  Civ.  Cas.  907. 

The  question  has  not  come  up,  so  far  as  we 
are  informed,  in  the  Appellate  Court  in  the 
other  States,  in  the  Supreme  Court  of  the 
United  States,  nor  in  England;  but  there  are 
several  cases  holding  the  same  doctrine,  which 
have  not  been  reversed  or  doubted. 

Palmet^Y.  Warner,  11  Alb.  L.  J.  149;  Tracy 
v.  Pullman  Palaat  Car  Co.  67  How.  Pr.  154. 
The  same  doctrine  is  also  stated  by  all  the  text- 
writers. 

8  Wood,  Railway  L.  1442  et  acq.  ;  Thomp. 
Car.  530;  Hutch.  Cfar.  §  60,  note  St 

No  case,  so  far  as  we  are  advised,  decides 
differently  where  the  issue  has  been  made.  The 
only  cases  which  intimate  anything  different 
are  those  in  which  it  has  been  attempted  to 
make  the  proprietors  of  sleeping-cars  liable  as 
innkeepers,  or  in  wbidi  there  was  no  evidence 
of  negligence  whatever.  The  leading  case  is 
PiUman  Palace  Car  Co.  v.  timith,  78  III.  3(K). 
But  the  only  question  raised  there  was  whether 
the  plaintiffs  in  error  were  innkeepers;  and  the 
single  sentence  which  intimates  a  doubt  as  to 
whether  they  would  be  liable  for  negligence  is 
and  purports  to  be  only  an  obiter  dictum. 
There  was  no  proof  of  negligence  whatever. 
The  same  thing  may  be  said  of  Wdeh  v.  PuU- 
man  Paiaee  Car  Co.  1  Sheld.  457;  Keuh  v. 
Pullman  Paiaee  Car  Co.  17  Chic.  Leg.  N.  199; 
Pfaelzel  V.  PuUman  Palace  Car  Co.  4  W.  N.  C. 
240. 

None  of  these  cases  pass  upon  the  question 
of  liaUlity  for  negligence,  excepting  Incident- 
ally; and  none  of  them  (excepting  Pullman 
Paiaee  Car  Co.  v.  Smith)  are  decisions  of  a 
court  of  last  appeal.  The  plaintiffs  therefore 
assume  that  the  unbroken  weight  of  authority 
is  with  them.  The  reasoning  upon  which  the 
doctrine  is  based  is  eminently  conclusive  and 
satisfactory.  It  is  not  a  question  of  delivery 
of  his  effects  to  the  company,  which  is  prece- 
dent to  the  liability  of  a  common  carrier,  for 
the  cldm  of  common  carriers  Is  not  made. 
Neither  is  it  a  question  of  insurance. 

Kintley  y,  L.  8.  (ft  M.  S.  S.  R.  Co.  125 
Mass.  54, 

It  is  as  true  with  respect  to  the  modem  in- 
vention of  sleeping-cars  as  it  was  of  that  other 
invention  of  modem  times,  the  street  railway, 
that  the  few  fixed  and  universally  accepted 
principles  of  the  common  law  are  "compre- 
hensive enough  to  adapt  themselves  to  new  in- 
stitutions and  conditions  of  sodety,  new  modes 
of  commerce,  new  usages  and  praeUces,  as  the 
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progress  of  society  in  the  advanceinent  of  dTili- 
zation  may  require." 

Shaw,  Oh.  J.,  in  Commonwealth  t.  Temple, 
14  Gray,  74. 

mtorton.  Oh.  J.,  delivered  the  opinion  of 

the  court: 

The  use  of  sleeping-care  upon  railroads  is 
modem,  and  there  are  few  adjudicated  cases  as 
to  the  extent  ot  the  duties  and  liabilities  of  the 
owners  of  such  cars.  They  must  be  ascer- 
Udoed  by  applying  to  the  new  condition  of 
things  the  comprehensiTe  and  elastic  principles 
of  the  (»mmon  law.  When  a  person  buys  the 
right  to  the  use  of  a  berth  in  a  sleeping-car  it 
is  entirely  clear  ttiat  the  ticket  which  he  re- 
ceives is  not  intended  to  and  does  not  express 
all  the  terms  of  the  contract  into  which  he 
enters.  Such  ticket,  like  the  ordlnuy  railroad 
ticket,  is  little  more  than  a  symbol  intend  to 
show  to  the  agents  in  charge  of  the  car  that  the 
possessor  has  entered  into  a  contract  with  the 
company  owning  the  car,  by  which  be  is  en- 
titled to  passage  in  the  car  named  on  the  ticket. 
Ordinarily  the  only  commimication  between 
the  parties  is  that  the  passenger  buys  and  the 
agent  of  the  car  company  sells  a  ticket  between 
two  {joints;  but  the  contract  thereby  entered 
into  is  implied  from  the  nature  and  usages  of 
the  employment  of  the  company.  A  sleeping- 
car  company  holds  itself  out  to  the  world  as 
furnishing  safe  and  comfortable  care,  and  when 
it  sells  a  ticket  It  impliedly  stipulates  to  do  so. 
It  invites  passengers  to  pay  for  and  make  use 
<tt  its  cantfor  sleeping,  all  rarties  knowing  that 
during  the  greater  part  of  the  night  the  pas- 
senger will  be  asleep,  powerless  to  protect  him- 
self or  to  guard  his  property. .  He  cannot,  like 
the  guest  of  an  inn,  by  locking  the  door,  guard 
against  danger.  He  has  no  right  to  take  any 
such  steps  to  protect  himself  in  a  sleeping-car, 
but,  by  the  necesdty  of  the  case,  is  dependent 
upon  Uie  owners  ana  officers  of  the  car  to  guard 
him  and  the  property  he  has  with  him  from 
danger,  from  thieves  or  otherwise. 

The  law  raises  the  duty  on  the  part  of  the 
car  company  to  afford  fiim  this  protection. 
While  it  is  not  liable  as  a  common  carrier  or 
as  an  innholder.  yet  it  is  its  clear  duty  to  use 
reasonable  care  to  guard  the  passengers  from 
theft,  and  if  through  want  of  such  care  the 
personal  effects  of  a  passenger,  such  as  he 
might  reasonably  carry  with  him,  are  stolen, 
the  company  is  liable  for  it.  Such  a  rule  is  re- 
quired by  public  policy  and  by-the  true  in- 
terests of  both  the  passenger  and  the  company, 
and  the  decided  weight  of  authority  supports 
it.  Woodruff  tSleejnng-Car  Go.  v.  DieM.  84 
Ind.  474;  PuUman  Palace  Car  Co.  v.  Gardner, 
8  Pennyp.  78;  Pullman  Palate  Car  Oo.  v.  Oay- 
lord,  38  Am.  Law  Keg.  788. 

The  notice  by  which  the  defendant  company 
sought  tx>  avoi(i  its  liability  vras  not  known  to 
the  plaintiff  and  cannot  avail  the  defendant. 

The  defendant  contends  that  there  was  no 
evidence  of  negligence  on  its  part  The  fact 
that  two  larcenies  were  committed  in  the  man- 
ner described  in  the  testimony  U  itself  some 
evidence  of  the  want  of  proper  watchfulness 
^  the  porter  of  the  car.  Aod  to  this  the  tes 
timony  that  the  porter  was  found  asleep  in  the 
early  morning;  that  he  was  required  to  be  on 
duty  for  thirfy^iz  boun  continuously,  which 
914 


included  two  nights,  and  a  case  is  presented 

which  must  be  submitted  to  the  jur^. 

We  have  considered  all  the  questions  which 
have  been  ar^ed  in  the  two  cases  before  ns, 
and  are  of  opiyiion  that  the  rulings  at  the  trial 
were  correct, 

Eixeeptionii  overruled. 


John  MOTNIHAN,  Admr.. 

Renton  WHIDDEN  et  al. 

1.  Where  defendants,  who  were  erecting 
a  building  on  the  line  of  the  street,  baa 
permits  from  the  dty  to  occupy  tat 
buildinf!  purposes  the  sidewmlks  adiar 
cent,  and  a  space  outside  the  sidewatts 
on  the  street,  if  they  had  a  right  to 
maintain  their  rope  and  wheel  over  or 
in  close  proximity  to  the  sidewalk,  with- 
out excluding  the  public  from  it,  they 
had  no  right  to  do  it  in  such  a  manner 
as  to  endanger  travelers;  and  if  they  did 
not  exclude  the  public,  and  the  whed 
was  dangerous  to  persons  using  the  side- 
walk, it  was  their  duty  to  fofud  it,  and 
leaving  it  uugnarded  would  render  them 
responsible  for  the  consequences  of 
such  negligence-  The  question  of  neg- 
ligence IS  for  the  jury. 

2.  The  fiacts  that  the  deceased.a  boye^hi 
years  of  age.  knew  that  the  building 
was  being  erected,  that  he  had  been  or- 
dered firom  the  place  a  short  time  be- 
fore be  was  injured,  and  while  pusiiuc 
aloiig  the  sidewalk  he  stopped  at  the  call 
of  his  companion  with  his  hand  upon  the 
rope  which  hung  loosely  within  his 
reach,  would  not  take  fr«m  the  Jarj 
the  question  whether  he  was  In  the  ex- 
ercise of  due  care. 

(Suffolk  Filed  January  7,  18W.> 

ON  plaintiff's  exceptions.  Smtained. 
Action  of  tort  to  recover  damages  fat  in- 
juries to  plaintiff's  intestate,  a  bov  eight  yean 
of  age.  It  appeared  at  the  tridl  that  the  de- 
fendants were  erecting  a  la^  building  75  feet 
by  ISO  f^at  the  comer  of  Pearl  Street  and  At- 
lantic Avenue  in  Boston,  said  building  bdne 
on  the  line  of  the  street.   The  defendiuits  baa 

Eermits  from  the  city  of  Boston  to  occupy  for 
uilding  purposes  the  sidewalk  adjacent  to  said 
buildings  ana  a  space  outside  said  sidewalks  10 
feet  wide  on  Pearl  Street  and  12  feet  wide  u 
Atlantic  Avenue. 

The  policemen  whose  beat  covered  tbeboild- 
ing  at  the  timeof  the  accident  testified  thatth^ 
saw  the  building  several  times  a  day  before  the 
accident,  and  that  the  space  allotted  to  the  de- 
fendants under  the  permits  was  so  fenced  and 
encumbered  with  lumber  that  s  person  coold 
not  get  upon  the  Pearl  Street  sidewalk  in  front 
of  the  building  without  passing  over  or  around 
the  fences  sna  piles  of  lumber.  This  was  ^ 
rectly  contradicted  by  witnesses  for  the  plais- 
tiff. 

It  appeared  that  the  defendants  had  irfaced 
and  maintained  at  said  premises  on  Peari  Strert 
the  following  described  structure  and  appliance 
used  in  the  erection  of  said  building: 
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Against  the  front  face  of  two  of  tbepinatsof 
said  building  were  placed  upright  beams  or  tim- 
bers resting  in  the  ground  and  about  10  feet 
apart:  across  and  on  the  outside  of  said  beams 
was  another  beam,  to  which,  at  about  the  cen- 
ter and  OD  the  middle  of  the  upper  side  thereof, 
was  attached  the  hook  of  a  wheel  or  gin  extend- 
inc  toward  the  Inside  of  the  building,  upon 
which  wheel  a  rope  ran  above  and  below  the 
floor  of  the  building.  The  rope  and  gin  were 
used  in  connection  with  an  elevator  and  were 
run  by  horse  power.  It  appeared  at  the  trial 
that  at  certato  times  part  of  toe  rope  was  slack, 
but  on  the  question  whether,  at  the  time,  it  was 
slack,  or  at  any  other  time  the  rope  hung  into 
tliestreet,  the  evidence  was  contradictory,  some 
of  the  witnesses  for  the  plaintiff  testifying  that 
it  did,  and  some  of  the  witnesses  for  the  defend- 
ants testifying  that  it  did  not  and  could  not.  It 
appeared  that  the  wheel  was  3  or  4  feet  up  from 
the  ground. 

The  evidence  as  to  whether  the  wheel  or  gin 
was  inside  or  outside  the  If&e  of  the  building 
was  contradictory,  the  plalntffTs  witnesses  tes- 
tifying that  it  was  in  part  outside,  and  the  de- 
fendants' witnesses  testifying  that  it  was  inside; 
but  it  appeared  that  in  any  view,  even  upon  the 
testimony  for  the  plaintiff,  the  center  of  the  gin 
or  wheel  was  inside  the  building;  and  the  un- 
contradicted testimony  showed  tliat  when  the 
ein  was  in  operation,  the  rope  passing  around 
It  was  attached  to  other  wncefs  and  pulleys 
some  80  feet  distant  In  the  interior  of  the 
building. 

It  appeared  at  the  trial  that  while  children 
were  in  the  habit  of  going  uiwn  the  premises 
and  in  the  cellar  of  said  building,  it  was  not  by 
the  ooQeent  of  the  defendants,  aiid  one  of  the 
defendants'  witnesses  testified  that  he  had  or- 
dered the  plaintiff's  intestate  away  tnm  the 
premises  at  times  prior  to  the  day  when  the 
child  was  injured,  and  also  about  ten  minutes 
before  the  accident,  and  that  he  had  on  one  of 
these  occasions  learned  the  name  of  the  child, 
the  plaintiff's  intestate.  This  testimony  was 
not  contradicted,  exce0  that  one  of  the  plain- 
tifTs  witnesses  testified,  however,  that  she  was 
in  the  habit  at  times  of  playing  about  the  prem- 
ises and  die  had  never  seen  the  plaintiff's  intes- 
tate about  these  premises  previous  to  the  day 
when  he  was  injured.  It  appeared,  by  evidence 
on  both  sides,  that  the  building  was  evidently 
one  in  process  of  erection,  tnat  sc^olding 
was  erected  both  on  Pearl  Street  face  and  At- 
lantic Avenue  face  of  the  building,  and  that 
lumber  in  some  quantity  was  lying  in  the 
street,  in  front,  on  the  Pearl  Street  side.  The 
evidence  astowhetheror  not  the  premises  were 
fenced  or  tniarded  was  contradictory.  Two  of 
the  plaintiff's  witnesses  testified  that  there  were 
no  fences  on  the  line  of  Pearl  Street,  and  that 
'  the  sidewalk  was  free  for  travel  at  the  time 
the  child  was  injured.  The  plaintiff  and  one 
other  witness  testified  that  before  the  accident, 
for  many  days,  there  were  no  fences  on  tiie  line 
of  Pearl  Street,  and  the  sidewalk  was  free  for 
travel.  One  of  the  plaintiff's  witnesses  testified 
that  there  was  a  pile  of  bricks  at  the  upper  end 
of  the  building  on  the  sidewalk,  some  distance 
from  the  place  where  the  wheel  was,  and  also 
testified  that  oppodte  tlie  gin  on  the  street  there 
were  several  pieces  of  lumber  lying  in  the  street 
on  the  ground.   Some  of  the  d^andants'  wit- 
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nesses  testified  that  there  were  fences  across  the 
sidewalk  up  to  the  building  and  out  in  the 
street;  others  that  there  were  fences  in  the 
street,  and  lumber,  a  platform,  a  pile  of  bricks, 
and  other  obstructions  upon  the  sidewulk  and 
in  the  street. 

It  appeared  at  the  trial  that  there  was  no 
fence  around  the  wheel,  and  one  witness  for 
the  defense  testified  without  contradiction  that 
it  was  not  customary  to  fence  such  wheels. 
Witnesses  for  the  defendants  testified — and  this 
was  not  contradicted  by  the  plaintiff — that  there 
was  around  the  wheel  or  pulley  a  guard  of  the 
same  character  and  occupying  the  same  position 
with  reference  to  the  wheel  as  the  guard  shown 
in  the  model. 

The  plaintiff  testified  that  be  saw  and  spoke 
to  one  of  the  defendants  the  day  after  the  child 
was  injured,  and  that  the  defendant  was  then 
erecting  a  fence  at  the  comer  of  Pearl  Street  and 
Atlantic  Avenue.  This  defendant  was  upon 
the  witness  stand,  and  he  did  not  deny  tnls. 
It  appeared  at  the  trial,  coming  from  the  plain- 
tiiTs  witnesses,  that  the  plSntiff's  intestate 
came  up  Atlantic  Avenue  to  the  corner  of 
Pearl  Street,  and  was  passing  upon  Pearl  Street, 
when  he  was  called  by  a  boy  who  was  in  the 
cellar  of  the  building  erecting  by  the  defend- 
ants, but  who  was  not  in  any  way  connected 
with  the  defendants,  and  had  no  business  or 
connection  with  the  erection  of  the  building ; 
ttiat  he  stopped  to  speak  to  the  boy  and  took 
hold  of  the  rope,  remaining  in  that  position  and 
holding  on  the  rope  for  about  two  minutes;  and 
that  the  rope,  IxAug  started  by  the  horse,  ran 
over  the  said  wheel  or  gin,  and  the  boy's  hand 
was  drawn  into  the  wheel  and  injured. 

There  was  no  evidence  that  the  defendants 
or  any  of  Quir  servants  knew,  until  after  he 
was  caught  in  the  wheel,  that  the  plaintiff's  in- 
testate was  holding  on  to  the  rope  or  that  the 
boy  mentioned  above  was  in  the  cellar. 

The  court  ruled  that  on  the  .evidence  the 
plaintiff  could  not  recover,  and  directed  a  ver- 
dict for  the  defendants,  to  which  ruling  and  di- 
rection the  plaintiff  alleged  exceptions. 

Memv.  StUlm&n  B.  Alien  and  Owen  A. 
OkItIb.  for  plaintiff: 

Whether  a  child  of  eight  years  was  compe- 
tent to  understand  the  nature  and  danger  of 
such  unguarded  machinery,  and  whether  his 
taking  hold  of  the  rope  so  hanging  within  his 
reach  was  negligent,  should  have  been  submit- 
ted to  the  jury. 

Qxmba  y.2feie  Bedford  Oordage  O».109  Mass. 
699;  Laiu  T.  AUaniie  Warka,  111  Mass.  186 ; 
Dmcd  V.  Chieopee,  116  Mass.  98;  Plumley  r. 
Birge,  124  Mass.  57;  Pa.  R.  R.  v.  Kelly^^X  Pa. 
872;  Birge  v.  Gardiner,  19  Conn.  507;  Wathing- 
ton,  etc.  R.R.  Co.  v.  Gladmon,  15  Wall.  401  (82 
U.  S.  bk.  21,  L.  ed.  114);  Mangam  v.  Brooklyn 
R.  R.  Co.  88  N.  Y.  465. 

The  question  whether  the  defendants  were 
negli^nt  in  not  suitably  enclosing  or  guarding 
the  sidewalk,  and  in  erecting  dan^rous  ma- 
chinery on  and  in  the  street,  and  within  reach 
from  a  sidewalk  over  wliich  travelers,  includ- 
ing children  of  tender  years,  passed  and  had  a 
right  to  pass,  should  have  been  submitted  to  the 
jury. 

Sioux  City,  etc.  R.  R.  Go.  v.  Stout,  17  Wall.  659 
(84  U.  abk.21,L.ed.74S);  OdombiY.  ITm Bed- 
ford Cordage  Go.       Mass.  {WO;  iMne  v.  At- 
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Ia»^«;  Workt,  111  Mass.  ISfi;  Paalene  v.  jlttonw, 
49  Cal.  «7;  Lynch  v.  Nurtlin,  1  Q.  B.  29. 

No  one  would  claim  that  he  could  run  a  cir- 
cular saw  8  or  4  feet  from  the  ground  and 
witiiin  6  inches  of  a  traveled  sidewalk,  and 
leave  the  same  unguarded.  The  machinery  of 
defendants  nas  more  dangerous  than  such  a 
saw. 

Sioux  City,  etc.  R.  R.  Co.  v .  SUnU,  17  Wall.  659 
(84  U.  S.  bk.  21,  L.  ed.  745);  Lane  v.  Atlantic 
WoTk$,  111  Mass.  186;  PotreU  v.  Deteney,  3 
Cush.  800. 

Menn.  Gaston  ft  Whitney,  for  defend- 
ants : 

The  locality  where  the  accident  happened 
was  at  the  time^as  between  the  plaintiff  and 
the  defendants — the  property  of  the  defendants. 
The  citj^  authorities,  under  the  provisions  of 
the  ordinance,  had  tor  a  certain  time  (covering 
the  day  of  the  accident)  made  over  to  the  de- 
fendants the  exclusive  control  and  use  of  the 
locut  where  the  accident  is  sud  to  have  hap- 
pened. 

Dill.  Mun.  Corp.  %%  581-588. 

Even  assumine  that  the  defendants  had  so 
far  failed  to  comply  with  the  requirements  of 
the  permit  given  them  as  to  justify  the  city  in 
revoKing  the  permit,  this  was  a  matter  solely 
between  the  city  and  the  defendants. 

WhxU  V.  South  Shore  R.  R.  Co.  6  Cush.  412. 

Until  the  permit  was  in  fnct  revoked,  it  con* 
tinued  in  force,  and  the  plaintiff's  intestate  was 
a  trespasser  in  entering  upon  the  locality. 

Ilowiand  v.  Vincent.  10  Met.  371. 

It  is  submitted  that  the  boy's  own  wrongful 
act,  his  own  want  of  due  care,  contributed  to 
the  accident. 

TMdv.  OtdQ^ny.eta.  B.B.  Oo.  8Al]en,18. 

W.  Allen*  J. ,  delivered  the  opinion  of  the 

court: 

The  declaration  alleges  that  "  said  rope  and 
gin  were  carelessly  and  negligently  left  un- 
guarded by  said  defendants,  wSereby  the  plain- 
tiff's intestate,  traveling  along  the  highway 
called  Pearl  Street,  using  due  care,  was  liurt. ' 

The  defendants  had  a  right,  under  their 
building  permit,  lo  erect  barriers  and  exclude 
the  public  travel  from  that  part  of  the  street 
where  the  plaintiff's  intestate  was  when  in- 
jured. If  they  did  not  do  this,  but  left  the 
street  open  to  public  use,  the  plaintiff's  intestate, 
in  passing  upon  it,  was  "traveling,"  within  the 
meaning  of  that  word  In  the  decoration. 

If  the  defendants,  as  is  contended,  had  aright 
to  maintain  their  rope  and  wheel  over  or  in  close 
proximity  to  the  sidewalk,  without  excluding 
the  public  from  it,  they  had  no  right  to  do  it 
in  such  a  manner  as  to  endanger  travelers  upon 
the  sidewalk.  If  thev  did  not  exclude  the 
public,  and  the  wheel,  in  the  position  and 
manner  in  which  it  was  l^t  by  them,  was 
dangerous  to  persons  lawfully  uiung  the  side- 
walk, it  was  their  duty  to  guard  it;  and  if  they 
negligently  left  it  unguarded,  they  would  I>e 
responsible  for  the  consequences  of  such  negli- 
gence. The  evidence  was  conflicting  in  regard 
to  the  existence  of  barriers,  and  as  lo  the  posi- 
tion and  condiUon  of  the  wheel  and  rope,  and 
the  question  of  the  defendante*  negligence  was 
for  me  Jury. 

The  only  other  question  is,  whether  there 
was  evidence  for  the  jury  that  the  plaintiff's  in- 
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testate  was  in  the  exercise  of  due  care.  If  bis 
conduct  was  such  as  would  be  reasonably  ex- 
pected in  a  boy  of  his  age,  the  jury  might  hare 
found  that  he  exercised  due  care.  Ptumky  t. 
Birge,  124  Mass.  57. 

The  fact  that  he  knew  that  the  buildingwa» 
being  erected;  and  that  he  had  been  oroened 
from  the  place  a  short  time  before  he  was  in- 
jured, by  a  person  employed  upon  the  building: 
and  that,  while  passing  along  the  ^dewalk,  he 
stopped  for  two  minutes,  at  the  call  of  his  com- 
panion, with  his  hand  upon  tb«  rope,  whidi 
nun^  loosely  within  his  rmcfa  as  he  stood  upon 
the  sidewalk, — ^would  not  take  from  the  jmr  the 
question  whether  he  was  in  tiie  cxerciae  of  doe 
care. 

BBe^iti<mt  tuttained. 


Francis  SMITH 

V. 

Town  of  CONCORD. 

1.  Where  the  town  appropriateol  the 
waters  of  a  pond*  toe  fact  that  it  did 
not  at  first  put  in  a  pipe  large  enough 
to  exbaast  all  the  water  would  not  pre- 
vent it  from  doing  so  thereafter,  and 
would  not  diminish  the  damages  to 
which  a  person  injured  by  taking  all  of 
the  water  would  be  entitled. 

2.  The  measure  of  damagee  is  the  quan- 
tity of  water  appropriated  by  its  Sec- 
tion, and  not  the  quantity  actually 

-  withdrawn  at  the  outset. 

3.  On  asubsequent  taking,  more  than  three 
years  after,  of  the  land  in  the  bed  of  the 
outlet  and  on  both  Bidee  thereof,  along 
the  shore  of  the  pond,  for  the  purpose 
of  holding  and  pTe8eu*vinK  the  water, 
without  taking  any  additional  water, 
the  time  for  filing  an  application  for 
damans  had  passed,  and  the  cjlaiw  of 
plaintiff  for  damages  to  his  water  right 
was  cut  off  by  the  Statute  of  limita- 
tions. 

(Middlesex  Filed  Januaiy  7, 1887.) 

ON  petitioner's  exceptions.  Overruled. 
Petition  for  assessment  of  damages  by  s 
jury  for  taking  of  land  and  of  water  rights  of 
the  petitioner  ny  the  town  of  Concord,  onder 
Stat.  1872,  chup.  188. 

The  town  oi  Concord  contended  thai  tfae 
claim  for  water  rights  referred  to  was  cut  off 
by  statute  limitation  within  three  yean  from 
December  1,  1874. 

At  the  trial  in  the  superior  court  before 
Rockwell,  7.,  the  petitioner,  as  lending  tosbow 
that  he  was  entitled  to  damages,  not  only  for 
taking  of  his  land,  but  of  water  rights.  iDtro- 
duced  evidence  tending  to  show  as  follows: 
"That  he,  an  inhabitant  of  Lincoln,  prior  to 
December  1,  1874,  was,  and,  except  as  affected 
b^  the  fact  here  stated,  is  now  owuw  in  fee 
simple  of  land  in  Linraln,  bordering  on  Sandy 
Pond,  and  at  and  along  the  outlet  tfi«eof.  aM 
of  the  water  ri^ht  therewith  connected,  and 
that  this  outlet  is  the  only  natural  outiet  of  Ike 
pond;  that  on  December  1, 1874,  the  town  of 
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Concord,  having  duly  accepted  said  Act,  filed 
In  the  Middlesex  South  District  Begistry  of 
Deeds,  a  taking  "of  the  wst«rs  of  Saody  Pond" 
and  "of  the  land  under  the  same." 

Sandy  Pond  haa  a  surface  of  ISO  acres  and  a 
drainage  area  of  800  acres.  The  pipe  as  laid 
in  1874,  at  its  f?reatest  capacity,  might  be  capa- 
ble of  taking  an  amount  of  water  equal  to  the 
aven^  yearly  rainfall  on  the  surface  and 
drainage  area  of  said  pond.  The  bottom  of 
Hiid  pond  abounds  in  many  large  cold  springs, 
some  of  larger  diameter  than  the  pipe.  These 
springs,  there  was  some  evidence  tending  to 
show,  micht  be  brought  from  a  distance  be- 
yond the  drainage  area  by  underground  strata 
outcropping  in  the  pond.  One  witness  for  the 
defense  testified,  however,  that  they  probably 
were  derived  from  the  drainage  area,  but  might 
come  from  such  strata.  From  1874  to  Jaly, 
1879,  there  was  little  or  no  difference  in  the 
amount  of  water  flowing  from  said  pond 
through  said  outlet  as  compared  with  the 
natural  flow  of  said  outlet. 

July  12,  1879,  the  town  of  Concord  flled  in 
said  registry  its  taking  "of  the  outlet"  of  said 
pond  and  of  the  land  of  the  petitioner  at  said 
outlet,  and  at  that  date  constructed  on  said 
land  a  dam  at  said  outlet,  the  effect  of  which 
was  to  cut  off  remaining*land  of  petitioner,  of 
which  land  taken  formed  a  part,  from  the  use 
of  tbe  water  flowing  from  said  pond:  that 
since  said  dam  was  built  the  amount  of  water 
flowing  in  said  outlet  from  said  pond  has  been 
seriously  diminished.  This  effect  of  the  dam 
was,  by  increasing  the  head  of  water  at  the  pipe, 
to  Increase  its  capability,  and,  by  raising  the 
level  of  the  pond,  to  increase  Its  area  above  its 
natural  size,  and  increasing  the  waste  of  water 
from  leaking  and  evaporation;  and  the  plain- 
tiff contended  that  said  dam  first  completed 
works  capable  of  appropriating  the  water  of 
said  outlet,  and  the  waters  of  Sandy  Pond,  and 
that  water  then  first  was  diverted  from  said 
natural  outlet,  that  is,  July  12.  1879.  That  a 
petition  claiming  damages  for  this  land  and 
water  right  taken  was  flled  by  Francis  Smith 
with  the  Middlesex  County  Commissioners, 
July  8,  1883,  on  which  an  award  was  made  by 
said  commissioners  November  30,  1»88.  The 
petition  in  the  superior  court  was  flled  Novem- 
ber 19,  1884.  All  evidence  of  petitioner,  so  far 
as  it  related  to  damage  for  water  right  <^  peti- 
tioner taken  or  affected,  was  not  introduced 
subject  to  defendant's  exception,  but  was  sub- 
sequently excluded  by  ruling  of  the  court,  the 
jury  being  ordered  bv  rulings  hereafter  referred 
to,  to  disregard  so  much  of  the  evidence  as  re- 
lated to  said  taking  of  water  rights  of  petitioner. 

The  petitioner  at  the  trial  made  the  following 
requests  for  rulings: 

1.  That  Stat.  1872,  chap.  188,  the  Concord 
Water  Act,  is  to  be  construed  most  strongly 
against  the  town  of  Conwud, 

2.  That  Stat  1872,  chap.  188,  §  2,  makes  a 
distinction  between  the  waters  of  Swdy  Pond 
and  the  waters  which  flow  into  and  "from  the 
same." 

8.  That  there  must  be  not  merely  a  construc- 
tive, but  a  liberal  and  actual  intermptfon  of  or 
injury  to  the  use  of  Uie  water  right  of  Francis 
Smith,  in  order  to  render  the  town  COocord 
liable  for  damages. 


4.  Until  the  town  completed  works  which 
were  capable  of  cutting  off  the  water  supply  or 
right  of  Francis  Smith,  no  time  of  limitation 
bwan  to  run  against  petitioner. 

0.  If  Francis  Smith  is  found  to  be  the  owner 
of  land  on  either  side  of  outlet  of  Sandy  Pond, 
he  had  at  common  law  a  right  to  use  the  waters 
for  farm  and  domestic  purposes,  and,  if  the 
petition  be  seasonably  brought,  was  entitled  to 
compensation  fortheir  interruption  by  the  town 
of  Concord. 

6.  That  under  the  taking  of  December  1, 
1874,  Francis  Smith  could  not  have  recovered 
damages  for  water  flowing  from  Sandj^  Pond, 
even  it  petition  had  been  lirought  within  three 
years  from  actual  diversion  of  water  under 
said  taking. 

7.  That  the  taking,  of  July  13,  1879,  of  the 
outlet  of  Sandy  Pond,  must  be  construed  to 
mean  a  taking  of  the  waters  flowing  from  said 
Sandy  Pond  within  the  meaning  of  the  statute, 
if  the  jury  are  satisfied  that  the  town  of  Con- 
cord then  first  completed  works  capable  of  ap- 

?ropriating  the  waters  fiowing  from  said  Sandy 
Ond  and  then  first  actually  diverted  the  waten 
flowinc  from  said  pond. 

8.  That  the  time  of  limitation  of  petition  for 
water  damage  under  this  Act  is  to  be  reckoned 
from  the  completion  of  works  capable  of  ap- 
propriating the  water  right  in  dispute,  and 
from  the  nrst  actual  diversion  of  the  water  into 
such  works;  and  It  is  for  the  jury  to  determine 
whether  the  pipe  of  the  town  of  Concord,  or 
the  other  works,  excluding  the  dam  at  the 
outlet,  constituted  works  capable  of  appropri- 
ating the  waters  "flowing  from  Sandy  P<nia." 

9.  If  the  juiy  are  convinced  that  the  town 
has  taken  part  of  the  petitioner's  land  for 
erection  of  a  dam  at  the  outlet  of  Sandy  Pond, 
he  is  entitled  to  receive  not  merely  compensa- 
tion for  the  land  taken,  but  also  for  such  injury 
to  his  remaining  land  as  is  caused  by  the  ap- 
propriation of  a  part  of  it  for  the  uses  for  which. 
It  was  taken. 

10.  If  thie  effect  of  the  appropriation  by  the 
town  of  Concord  of  part  of  petitioner's  land  to 
the  erection  of  a  dam  thereon  is  to  cut  off  a 
valuable  water  right  from  the  rest  of  petition- 
er's land,  of  which  the  lot  taken  formed  a  part, 
and  thereby  to  diminish  the  value  of  the  rest  of 
petitioner's  land,  he  is  entitled  to  recover  for 
such  injury. 

11.  "That  if  Francis  Smith  Is  an  inhabitant 
of  Lincoln,  and  owning  land  In  Lincoln  at  the 
outlet  of  said  pond,  and  if  a  part  of  his  land 
there  was  taken  by  the  town  of  Concord  for 
the  purpose  of  erecting  thereon  a  dam,  thereby 
cuttmg  off  water  flowing  from  said  pond  from 
the  remainder  of  land  owned  by  said  Smith, 
then  said  Smith  may  recover  not'  merely  com-' 
pensation  for  the  land  taken,  but  also  for  such 
Injury  to  remainder  of  bis  land  as  is  caused  by 
an  appropriation  of  a  part  of  It  for  the  uses  for 
which  it  was  taken. 

Which  requests,  except  numbers  1,  8,  5,  and 
9,  were  expressly  refused,  the  judge  ruling, 
subHtantially,  that  limitation  in  three  yean  from 
December  1, 1874,  cut  off  the  petitioner'a  riffiit 
to  recover  for  damages  to  water  rights.  The 
petitioner  duly  excepted  to  said  rulings,  re- 
fusals to  rule,  and  exclusion  of  evidence.  The 
jury,  under  instructions  of  the  judge,  found  a 
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Terdict  for  the  value  of  the  land  alone,  exclu- 
sive of  all  water  rights,  and  the  petitioner  al- 
leged exceptions. 

Mr.  Jesse  F.  Wheeler,  for  petitioaer: 

Thifl  is  a  question,  not  of  the  construction  of 
ordinary  words,  but  of  the  construction  of 
technical  words  used  In  the  erant  of  power  by 
the  State  in  denwation  of  private  right. 

Clndand  v.  Norton,  6  Cush.  383. 

The  statute  here  recognizes  or  creates  the  dis- 
tinction between  the  "waters  of  Sandy  Fond" 
and  the  waters  "which  flow  into  and  from  the 
same." 

The  town  is  bound  by  this  distinction,  and  is 
estopped  to  deny  that  it  exists. 

It  is  a  question  of  the  existence  and  exercise 
of  particular  powers. 

There  was  here  a  power  to  take  the  waters 
of  Sandy  Pond.  There  was  a  further  power 
to  take  the  waters  which  flow  from  Sandy 
Pond. 

MarUn  t.  Okaton,  180  Mass.  187. 

The  statute  of  1873, 188,  g  3,  qIIowb  the  town 
to  take  water,  "provided  that  within  ninety  days 
after  the  time  of  taking  any  »  •  •  water  or 
watercourses,  *  *  *  saiu  town  shall  file  in  the 
registry  *  *  *  a  description  thereof  sufficiently 
accurate  for  identification." 

The  title  to  Uie  water  right  cannot  vest  in  the 
town  without  the  performance  of  the  condition 
of  so  filing  the  description,  whether  such  filing 
be  considered  a  condition  precedent  or  subse- 
quent. 

The  failure  so  to  file  description  would  sub- 
ject the  town  to  an  action  of  tort. 

Lund  V.  New  Bec^ord,  121  Mass.  286. 

Though  the  fllins  of  the  description  may  not 
be  the  taking  so  far  u  fixing  uie  time  from 
which  to  reckon  the  limita^n,  yet  the  descrip- 
tion, when  filed  in  the  r^istiT,  defines  what  is 
t^en  by  the  town. 

Moore  v.  Boston,  8  Cush.  271. 

The  action  of  the  town  of  Concord  is  a  prac- 
tical construction  of  the  statute  which  would 
reasonably  induce  the  petitioner  to  decide  that 
the  town  neither  Intended  to  nor  actually  did 
take  his  water  right  in  the  outlet  untU  July  12, 
1879. 

West  Boa^ry  v.  Stoddard,  7  Allen,  168. 

There  must  be  not  only  a  constructive,  but 
a  literal  and  actual,  interruption  of  or  injury 
to  the  petitioner's  right  before  damages  accrue. 

Dw^t  Printing  Co.  v.  Botttm.  IfSiWaaa.  S83. 

The  town  is  estopped  to  claim  that  they  took 
more  than  appears  In  said  first  description. 

Glover  v.  Boston,  14  Gray,  287. 

In  Northborough  v.  County  Commissioners,  188 
Mass.  267,  it  was  not  a  disputed  fact  that  there 
had  been  an  actual  withdrawal  of  the  water. 
There  a  dam  built  across  a  brook  formed  a 
reservoir,  the  closing  of  the  gates  of  which  con- 
stituted a  clear  taking  of  water. 

The  town,  July  12,  J879,  erected  in  the  out- 
let the  dam  which  was  the  first  efficient  cause 
of  actually  diverting  the  waters  of  the  outlet; 
this  dam  first  completed  works  capable  of  with- 
drawing the  waters  "which  flow  from"  Sandy 
Pond,  and  caused  a  present  damage,  being  the 
erection  of  a  permanent  structure.  oiTeetly  uiter- 
fering  with  petitioner's  right. 

Brooldine  v.  Mackintosh,  138  Mass.  225. 

Mr.  Samuel  Hoar,  for  respondent,  cited— 

Ipnoieh  Mills  v.  County  Commiuioners,  108 
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Mass.  368;  Covidreyw.InhdlntanUofWolm 
136  Mass.  409;  TOeaton  v.  Inhabitants  ifBr^ 
line,  184  Mass.  488;  War*  t.  AUm,  140  U 
618. 

C.  Allen,  J.,  dellvend  the  o|Mnion  of 

court : 

By  the  act  of  taking  "the  waters  of  Sa 
Food"  on  the  l.st  of  December,  187^,  the  t* 
took  all  the  water  of  the  pood,  and  wer 
liberty  to  draw  oS  the  whole  of  it,  by  mesi 
pipes  large  enough  for  the  purpose,  and  \ 
bound  to  pay  all  damages  sustained  by  rej 
of  the  takmg  of  the  whole  of  the  water  of 
pond.  The  fact  that  the  town  did  not  at 
put  in  a  pipe  large  enough  to  exhaust  all 
water  of  the  pond  would  not  prevent  it  f: 
doing  so  afterwards,  and  would  not  dimii 
the  damages  to  which  any  person  injured 
the  taking  of  all  the  water  of  the  ^nd  w< 
be  entitled.  The  right  to  damages  is  measi 
by  the  quantity  of  water  which  the  town  b; 
election  took  and  appropriated,  not  by' 
quantity  actually  wiUidrawn  at  the  oul 
tkmdrey  v.  Wt^um,  136  Mass.  409,  and  c 
cited. 

^  the  second  taking,  on  the  12tb  of  Ji 
1879,  the  town  took  the  hmd  In  the  bed  of 
outlet  and  on  both  sides  thereof  along 
shore  of  the  pond,  for  the  purpose  of  hoU 
and  preserving  tlie  water,  but  it  did  nott 
any  additional  water.  Indeed,  there  was 
additional  water  there  to  take,  since  the  tc 
bad  taken  all  the  water  of  the  pond  in  It 
The  time  for  filing  an  application  for  cUnu 
for  the  taking  of  water  had  therefore  pasf 
and  the  ruling  of  the  court  was  right. 

B^teeptioiR*  owmiUd, 


Ora  A.  TARTER 
«. 

Dennis  F.  FLAOG. 

1.  The  action  of  tort  bya  oommoo  infoj 
er,  to  recover  of  the  owner  of  a  plaa 
which  property  is  lost  by  ganl 
treble  the  value  thereof.  Is  an  act 
for  the  recovery  of  apenalt;^*  wsddi 
not  survive  a^cainst  the  repreeental 
of  the  defendant  either  at  oomnnon  1 
or  by  the  statute. 

2.  The  earlier  statutes,  passed  when  d 
was  the  oommon  action  for  penalt 
gave  a  qui  tain  action  to  recovei 
penalty,  one  half  of  which  was  for 
use  of  the  Commonwealth,  but  the  G 
eral  Statutes  passed  after  the  Pracl 
Act  provided  that  tort  should  incli 
all  actions  for  penalties,  and  gave 
whole  penalty  to  the  informer.  B 
thar  action  can  mrvive* 


0 


rSulTotk  — Filed  Janiurr  7, 1887.) 

N  plaintiff's  exceptions.  Overrvitd. 
Action  of  tort  brought  under  Fub.  S 
chap.  99,  §  2,  to  recover  of  the  owner  of 
building  treble  the  value  of  mon^  tost  i 
paid  to  the  winner  Charies  F.  Yaiter 
gaming.  Defendant's  death  was  suggee 
about  a  year  after  the  date  of  the  writ,  and 
Older  was  made  summoning  tn  his  execute 
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The  executors  appeared  specially,  and  filed  a 
motioD  to  dismiss,  oo  the  ground  that  the  action 
does  not  survive.  At  the  hearing  in  the  supe- 
rior court  before  BiDgbara,  J.,  the  court  sus- 
tftined  title  motion,  and  ordered  the  action  dis> 
missed,  and  the  plaintiff  alleged  exceptions. 

Mr.  T.  A.  Perry,  forplfJntiff: 

Id  1785  was  enacted  the  statute  which  g»ve 
to  third  persons  the  right  of  action  for  debt 
afainst  Uie  winner  of  money  to  recover  treble 
tfiie  amount  lost.  That  was  re-enacted  by  Rer. 
Stat.  chap.  SO,  g  12. 

By  Act  1887,  chap.  179,  the  owner  of  the 
buildine  in  which  money  or  goods  are  lost 
by  gaming  shall  be  liable  to  an  action  in  the 
same  manner,  and  to  the  same  extent,  as  the 
winner  thereof  is  liable,  by  the  provisions  of 
Rev.  Stat.  chap.  50,  %%  ]2, 18,  that  is.  to  an  ac- 
tion for  debt.  Of  course,  such  action,  being 
an  actkm  of  contract,  would  survive  both  un- 
der the  common  law  and  under  Massachusetts 
law.  Thus  matters  continued  until  the  com- 
missioners, on  the  revision  of  the  statutes,  sub- 
■tituted  "tort"  for  "debt." 

Qen.  Stat.  chap.  85. 

The  T^e^akure  bad  passed  no  law  to  that 
effect:  why  the  conunisaioners  made  the  change 
tliey  do  not  explain.  If  they  bad  intended,  or 
if  tne  Legislature  which  accepted  the  report 
bad  intended,  that  an  action  under  the  new 
statute  should  not  survive,  they  would  have  so 
dDrc88cd  it 

The  statute  "  Actions  Which  Survive"  (Pub. 
Stat.  chap.  165,  g  1),  was  enacted  at  various 
times. 

Rev.  Stat.  1886,  chap.  14.  g  66;  chap.  08,  ^  7; 
Act  1842,  chap.  89.  §  1;  Act  1862,  chap.  813. 

No 'one  will  claim  or  pretend,  even  as  a  mat^ 
terof  law,  that  those  Acts  would  apply  to  an  ac- 
tion of  tort  not  then  existing  or  even  thought  of. 

It  is  not  a  sound  claim  that  ail  actions  of  tort 
not  specified  in  Pub.  Stat.  chap.  105,  §  1.  do  not 
snrvive.  In  (Mate  v.  Mtt,  182  Mass.  866,  this 
court  said:  "  And  so  it  has  been  supposed  not 
to  be  decided  that  the  action  of  trover  at  all 
events,  and  under  all  circumstances,  necessarily 
dies  with  the  death  of  the  defendant." 

Suppose  that  upon  trial  it  shall  be  developed 
that  the  money  lost  in  this  case  belonged  to  the 
plaintiff,  as  it  undoubtedly  would  so  appear, 
then  Uiis  action  is  in  the  nature  of  trover  in 
vhich  the  plaintiff  seeks  to  recover  back  her 
own,  and  the  dedaration  might,  if  necessary, 
by  amendment,  specifically  allege  that  the  mon- 
ey was  hers  when  lost,  and  would  then  come 
within  the  additions  specified  in  Pub.  Stat. 
Chap.  165.  §  1. 

if  a  man  receives  the  property  of  another, 
his  fortune  ought  to  answer  for  it. 

Cha»e  T.  Fm,  183  Mass.  865. 

The  courts  have  been  liberal  in  coDBtruing 
the  question  of  survival  of  actions. 

Action  for  damages  for  expenses  occasioned 
by  the  illness  of  a  man's  children  from  sewer 
gas  escaping  on  account  of  bad  plumbing  sur- 
vives. 

Beott  V.  Biwen,  24  Hun,  620. 

In  an  action  by  hushand  tor  injatv  to  his 
wife,  the  right  to  damage  for  loss  of  service 
and  expenses  incurred  by  reason  of  the  injury 
survives  the  death  of  the  plaintiff. 

Oregin v. BrootOffn.  etc.  B.R.Co.i»  N. Y.  595. 

MASS. 


One's  right  d  action  for  deceit  survives  to  his 
legal  representatives. 

Baket't  Admr.  v.  CrandaU,  78  Mo.  584;  S.  C. 
47  Am.  Rep.  126;  TVcAnor  v.  Hape»,  41  N.  J.  L. 
193. 

In  an  action  of  ejectment,  right  of  action  for 
rents  and  profits  survives  death  of  plaintiff. 

B/iodetv.  Orutehfield,  7  Lea  (Tenn.),  518. 

A  cause  of  action  for  injuries  received  from 
a  defect  in  a  highway  survives. 

Eamea  v.  BmtOebaro,  54  Vt.  47. 

Action  for  double  damages  for  injury  done 
by  a  dog  survives  plaintiff's  death. 

Pretcottv.  Kmnelet,  82  Me.  278. 

Maarg.  Brackett  ft  Roberts,  for  defend- 
ant: 

This  case  falls  within  the  general  rule  that 
actions  of  tort  do  not  survive,  the  exceptions 
created  by  Pub.  Stat.  chap.  166,  %  1,  not  in- 
cluding it.  This  statute  is  to  be  strictly  con- 
strued, BO  as  not  to  extend  the  exceptions  be- 
yond the  clear  intent  of  the  Legislature. 

Cutting  V.  Tower,  \  A  QiT«s,\9&;  Cummingt  v. 
Bird,  115  Mass.  348;  Leggate  v.  Moviton,  115 
Mass.552.  ^^.hoNeUieton-v.Dinehart.^Cus^. 
543;  WalUrrt  v.  JHetOeUm,  Id.  644;  Gmlay.Con- 
ly.  121  Mass.  660;  Jbad v.  Uateh,  19  Pick.  47. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
couri: 

Pub.  Stat.  chap.  99,  %%  1,  3.  in  giving  an  ac- 
tion of  tort  to  a  common  mfonner.  to  recover  of 
the  owner  of  a  place  in  which  property  is  lost 
by  gaming  treble  the  value  thereof,  provides 
for  the  recovery  of  a  penalty,  and  the  action 
does  not  survive  against  tiie  representatives  of 
the  defendant,  dther  at  common  law  Pub. 
Slat.  chap.  165,  %  1. 

The  assumption  on  which  the  argument  for 
the  plaintiff  u  founded,  that  prior  to  the  Gen- 
eral Statutes  the  action  to  recover  a  like  pen- 
alty survived  because  the  form  of  the  action 
was  debt,  is  unwarranted.  The  earlier  stat- 
utes, passed  when  debt  was  the  common  action 
for  penaltiea  (Stat.  1798,  chap.  48.  %  4;  Rev. 
Stat.  chap.  118.  %  gave  a  fut  tarn  action  of 
debt  to  recover  a  penalty,  one  half  of  which 
was  for  the  use  of  the  Commonwailth.  The 
Gleneral  Statutes,  passed  after  the  Practice  Act 
(Stat.  1852,  chap.  812,  g  2),  provided  that  tort 
should  include  all  actions  for  penalties,  pre- 
scribed the  action  of  tort,  and  gave  the  whole 
penalty  to  the  informer.  Stat.  l'K}6.  chap.  58; 
Rev.  Stat.  chap.  50,  g  12;  Stat.  1887,  chap.  197; 
Oen.  Stat.  chap.  85,  g  12. 

Plainly,  neitoer  action  can  survive  against  a 
defendant. 

Sxcepiiotu  orerrvled. 


Darius  HADLEY 
Jeremiah  WAT80X. 

The  right  to  nrove  ezceptlona  is  stric- 
tissimi  Juris.  The  purpose  of  the  peti- 
tion in  such  case  is  to  cuntradict  and 
control  the  statement  of  a  judge  made 
under  his  oath  of  office  and  on  his  offi- 
cial resfioiisibility;  and  before  a  court 
emn  antertaia  such  a  petitton,  tiie  pnr- 
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pose  and  meaning  of  the  thirtieth  rale 
IS,  tliat  Bome  person  with  a  knowledge 
of  the  facts  mnat  nukke  oath  to  tbeir 
truth,  or  the  petition  must  be  dismissed. 

(Middlesex — FUed  November  10, 1888.) 

PETITION  to  establish  truth  of  excepUoas. 
Z>wmw*erf. 

The  exceptions  were  alleged  by  Darius  Had- 
ley  and  Margaret  Andrews  in  an  action  brought 
against  them  by  Jeremiah  Watson,  and  disal- 
lowed by  Mason,  J.,  who  presided  at  tbe  trial 
in  the  superior  court. 

The  petition  was  reritied  by  the  following 
afTidavit.  "subscribed  and  sworn  to"  before  a 
justice  of  the  peace  by  the  persons  named  there- 
in: "We,  Darius  Hadley  and  Margaret  Aq- 
drews,  the  persons  named  in  the  foregoing  peti- 
tion. 00  oath  say  that  the  statements  contamed 
in  the  foregoing  petition  are  true  to  the  best  of 
our  Itnowl^ge,  mformation,  and  belief." 

Mr.  B,  F.  Brig^,  for  petitioner. 

No  counsel  appeared  for  respondent. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  couit: 

The  thirtieth  rale  of  thto  court  requires  that 
«  petition  to  prove  exceptions  diall  be  "veriHed 
by  alfldavit.  The  affidavit  in  the  case  is  in- 
sufilcicnt.  The  affiants  do  not  take  the  respon- 
sibility of  stating  that  the  facts  are  true.  They 
do  not  state  that  they  know  or  recollect  any  of 
the  facts.  They  conid  not  he  Indicted  for  per- 
jury if  it  appeared  that  their  only  information 
was  mere  hearsay.  Any  person  acting  on  such 
infonnaUon,  however  untrustworthy,  could 
take  such  an  oath  without  incurring  any  re- 
sponsibility. 

The  right  to  prove  exceptions  has  always 
been  regarded  as  ttrietimmi  juris.  The  pur- 
pose of  a  petition  to  prove  exceptions  is  to  con- 
tradict uid  control  the  statement  of  a  judge 
made  under  his  oaUi  of  office  and  his  official 
responsibility.  It  is  fit  that  before  this  court 
entertain  such  a  petitioo,  some  person  with  a 
knowledge  of  the  facts  should  make 'oath  to 
their  truth.  This  was  the  purpose  and  mean- 
ing of  the  thirtieth  rule.  As  the  petitioners 
have  not  complied  with  the  rule,  their  petition 
must  be  disnussed.  Tuftt  v.  Newton,  tl7  Mass. 
«8. 

PeHtion  dUmimd. 


COMMONWEALTH  of  Massachusetts 

r. 

John  H.  EENNESON. 

1 .  A  complaint  against  defendant  for  hav- 
ing in  possession,  with  intent  to  sell, 
muk  containing  leas  than  1 3  per  cent 
of  milk  aolids,  charges  an  ofTense  within 
the  statute.  It  is  not  necessarv  to  n^^- 
tive  the  exception  of  the  months  of  May 
and  June,  as  the  aJleKation  of  time  con- 
tained in  the  complamt  is  materialt  and 
of  itself  exclndes  these  months. 

8.  Where  sections  in  each  of  several  stat- 
utes are  eomplete  in  themselves  and  are 
substitutes  for  each  other,  they  [stand 
like  iulependent  enaotmants. 
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8.  The  provisions  of  the  Amendatory  Btat- 
tuteof  1886,  chap.  318,  were  intended  to 
be  a  substitute  for  the  provisions  of  the 
Statute  of  1884.  chap.  810,  ^  4,  and  the 
Statute  of  1886  oontains  all  the  provi- 
sions which  were  intended  to  be  in  force 
after  its  passage,  concerning  the  taking 
of  sampleaof  milk,  the  analysis  of  them, 
and  the  use  of  the  results  of  the  analyste 
as  evidence. 

(Suffolk — FOed  January  10.  UST.) 

ON  defendant's  exceptions.  Ovemtted. 
Complaint  to  the  Municipal  Court  of  Sonib 
Boston  District,  under  chap.  818.  $  2,  of  the  Acts 
of  1886.    On  appeal  the  case  was  beard  in  tlu 
Superior  Court  by  Staples,  J. 
The  facts  appear  in  the  opinion. 
Mr.  Jamea  A.  HeGeooirb,  for  defendut: 
The  complaint  tsdefectiveboth  in  sabstaaoe 
and  form ;  it  alleges  that  the  milk  in  queslioD 
was  not  of  good  standard  quality  because  "cod- 
taining  less  than  18  per  cent  of  milk  solids." 

But  milk  containing  less  than  18  per  cent  of 
milk  solids  may  be  of  good  standard  quality; 
to  wit,  milk  produced  during  the  mtmllis  of 
May  and  June. 
Acts  1886,  chap.  318,  g  3. 
The  exception  as  to  the  13  per  cent  standaid, 
contained  in  the  same  clause  of  the  same  sec- 
tion upon  which  this  complaint  is  founded,  ii 
a  descriptive  part  of  the  offense,  and  ongfat  to 
have  been  negatived. 

1  Starkie,  Cr.  PI.  171  219;  5  Bish.  Cr. 
Proc.  g  689,  and  note ;  OmmoMoealtk  v.  Jf«^ 
mU,  3  Pick.  189 ;  OommonteeaWi  v.  Hart.  11 
Cush.  180. 

The  law  upon  which  this  complaint  is  foond- 
ed  (Acts  1886,  chap.  818,  g  3)  is  hioperative 
and  void,  as  the  law  it  purports  to  amend  or 
repeal  (Pub.  Stat.  chap.  67,  g  8)  was  itself  re- 
pealed by  substitution  (Acts  1889,  vhap.  tBt, 

A  repealed  statute  cannot  be  the  mlrieet  of 
amendment  or  repeal;  and  said  Act  m  188B 

being  void,  this  complaint  descritjes  no  offense 
under  the  existing  law. 

Acts  1885,  chap.  853,  §  6;  Sullivan  v.  Adam, 
3  Gray,  476  ;  Bartlett  v.  King,  13  Mass.  587; 
Commonwealth  v.  KeUiher,  13  Allen,  480  ;  .4M- 
le^t  t'lue,  4  Pick.  31 ;  LeighPm  v.  Walker,  f 
N.  H.  69;  WakejUld  v.  PhHpt,  37  N.  H.  m. 

Evidence  of  the  official  analysis  was  inad- 
missible. The  reserving  a  portion  of  the  sam- 
ple "before  commencing  the  analyris,"  as  pro- 
vided in  Acts  1884,  chap.  310,  ^  4,  is  a  condi- 
tion precedent  to  the  procuring,  recording,  Qt 
usin^  of  the  evidence  by  analyds.  See  like 
provisionB  in  other  statutes. 

Acts  1886,  chap.  818,  g  8. 

This  complaint  charges  a  violation  of  Ae  IS 
per  cent  standard.  But  the  mQk  was  produced 
and  taken  into  the  defendant's  possession  Jnne 
80,  under  the  13  per  cent  standard.  The  de- 
fendant's possession  of  the  same  milk  on  July  1 
did  not  change  the  standard,  and  that  it  wu 
not  up  to  the  13  per  cent  standard  is  Immaterial 
in  this  case,  because  such  is  not  the  diarge  al- 
leged. 

Acte  1886.  chap.  818,  %  3. 
Mr.  Harr^  N.  SUiepard,  Aatt.  At^ 
Qen.,  for  the  Conunonwealtn: 
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Held.  J.,  delivered  theopinion  of  the  court: 
Tbe  offence  of  selUog,  or  of  having  in  one's 
possesion  with  Inteol  to  sell,  milk  "not  of 
good  standard  qoaIit\\"  was  created  by  Stat. 
\m,  chap.  318,  g  2.  The  quality  required 
the  statute  fcH'tbe  months  of  Mar  and  June  is 
(lifferent  from  that  for  the  rest  of  the  year;  but 
tlii!  distinction  relates  to  the  time  when  the 
milk  B  sold  or  kept  in  possession  with  intent 
towll,  and  not  to  tbe  time  when  tbe  milk  is 
obtuned  from  tlie  cow.  As  thia  complunt  al- 
leges tint  on  the  first  day  of  July  tbe  defend- 
ant bad  in  his  possession  ''one  pint  of  milk  not 
of  good  standard  quality,  that  is  to  say,  milk 
coDtaining  less  than  13  per  cent  of  milk  solids, 
Ttth  intent  then  and  there  unlawfully  to  sell 
the  same  within  tbe  Commonwealth,"  it  char;^ 
an  lAenae  within  the  statute.  It  is  not  ueces- 
■uy  in  tbe  complaint  to  negative  the  exception 
of  tbe  months  of  May  and  June,  because  the 
lUe^OQ  of  time  in  the  complaint  is  material, 
iDii  of  itself  excludes  the  months  of  May  and 
tod  Jane. 

The  defendant  contends  that  Stat.  1S86,  chap. 
313.  S  3,  is  inoperative  because  it  purports  to 
bfanameodmentof  Pub.  Stat.  chap.  57,  t;^  5, 9; 
tod  be  says  that  said  §0  was  repealed  by  Stat. 
1SS5.  chap.  353,  ^  6.  and  the  argument  is  that  an 
Btnendment  of  a  repealed  statute  is  a  nullity. 
B/Stat  1885.  chap.  352,  §  8, '%  9  of  chap.  57  of 
tbe  Public  Statutes  is  hereby  amended  so  as  to 
reaJ  as  follows,"  etc. ;  and  by  Stat.  1886,  chap. 
31^.  ^  3,  "§  9  of  chap.  57  of  the  Public  Statutes  is 
hoeby  amended  so  as  to  read  as  follows,"  etc. , 
lod  in  each  ease  there  follows  a  sentence  which 
amis  the  whole  subject  of  the  original  section 
■iid  may  well  be  held  to  have  impliedly  re- 
peal^ the  preceding  provisions.  The  inten- 
tioD  of  tbe  Legislature  is  plain  that  after  Stat. 
1835,  chap.  353,  took  effect,  instead  of  Pub. 
9lsL  cbap.  57,  g  9,  the  sixth  section  of  Stat. 
18^.  chap.  353,  should  bo  in  force;  and  that, 
Stat  1M6,  chap.  318,  took  effect,  g  2  of 
Ibis  ^tute  should  be  in  force,  instead  of  Stat. 
I»i5,  chap.  353,  g  6.  The  sections  in  each  stat- 
ue are  complete  in  themselves,  and,  being 
ubiititutes  for  each  other,  stand  like  indepen- 
leoE  enactments. 

The  remaining  exception  is  to  the  admission 
)f  evidence  of  uie  aoaly^  of  the  milk.  The 
ibjeciion  is  that  "tbe  chemist  did  not  reserve  a 
^nion  of  the  sample  for  tbe  defendant  as  pro- 
dded in  Acts  1884,  chap.  310,  %  4,  until  about 
Wo  hours  after  commencing  the  analysis." 
rhe  inspector,  at  the  time  he  took  the  sample, 
lelivenil  to  the  defendant  a  portion  of  the 
Binple  taken,  in  accordance  with  Stat.  18^3, 
aiap.  318,  6i§  1,  3.  We  are  of  opinion  that 
^tat.  1884,  chap.  810.  g  4,  is  impliedly  repealed 
ivSEat.  1886,  chap.  818.  Pub.  Stat.  chap.  57, 
:  2.  provided  for  the  taking  of  specimens  of 
nUk,  the  analysis  of  the  milk,  and  that  a  certi- 
kate  of  the  result,  sworn  to  by  the  analyst, 
should  be  admissible  as  evidence ;  but  it  did 


complaint  was  made  should,  upon  application, 
be  delivered  to  the  defendtuit  or  bis  attorney. 
The  statute  did  not  declare  what  the  conse- 
quence would  be  if  this  was  not  done. 

Pub.  Stat.  chap.  57,  ^5  2,  was  again  amended 
by  Stat.  1885,  chap.  353,  §  4,  which  was  in- 
tended as  a  substitute  for  Stat.  18S4.  chap.  810, 
%  3,  and  was  again  amended  by  Sttit.  1886, 
chap.  318,  %  1,  which  was  intended  as  a  sub- 
stitute for  said  §  3;  and  the  last  amendment 
provides  that  at  the  time  the  sample  is  taken,  if 
the  person  taking  the  sample  of  milk  be  re- 
quested so  to  do,  "a  portion  of  each  sample  as 
taken"  shall  "be  sealed  and  delivered  to  the 
owner  or  person  from  whose  possession  the  same 
is  taken;"  and  §  3  of  the  same  statute  provides 
that  if  the  inspector  or  collector,  after  being  re- 
quested, refuses  or  neglects  to  seal  up  and  de- 
liver a  portion  of  the  sample  taken  to  the  owner 
or  person  from  whose  possession  the  sample  is 
taken,  "no  evidence  shall  be  received  in  any 
court  of  the  results  of  the  analysis,"  etc.  We 
think  that  tbe  provisions  we  have  cited  from 
Stat.  1888,  chap.  318,  were  intended  to  be  a  sub- 
stitute for  the  provisions  of  Stat.  1884,  chap. 
310,  %  4,  and  that  Stat.  188S,  chaj>.  818,  con- 
tains all  the  provisions  which  were  intended  to 
be  in  force  after  its  passage,  concerning  the  tak- 
ing of  samples  of  milk,  the  analysis  of  them, 
and  tbe  use  of  the  results  of  the  analysis  as  ev- 
idence. 
Exe^atimt  oeerruted. 


A.  V.  LYNDE 
e. 

Margaret  BROWN  et  al. 

The  statute  provides  that  taxea  on  real 
estate  shall  he  assesaed  in  the  city  or 
town  where  the  estate  lies,  to  the  per- 
son who  is  either  the  owner  or  in  poa< 
session  thereof.  Held,  that  tbe  term 
"  possession  "  means  the  actual  pos- 
semon  which  a  tenant  occupymg  the 
premises  has,  as  distinct  from  the  con- 
struetive  possession  which  an  owner 
may  have;  and  if  tbe  tenant  is  in  poss^ 
sion  it  is  immaterial  whether  he  holds 
under  the  owner,  or  the  agent  of  the 
owner,  or  a  stranger.  . 

(Middlesex  Filed  January  8,  1887.) 

ON  agreed  facts.  Judgment  for  defendanta. 
Writ  of  entry  to  recover  land  situated  in 
Wakefield.  The  demandant  claims  title  under 
three  deeds  dated  respectivdy  July  8, 1888,  Au- 
gust 3,  1884,  and  June  8, 1885,  made,  executed, 
and  delivered  to  the  demandant  by  the  tax  col- 
lector of  said  Wakefield. 

The  taxes  were  assessed  upon  said  land  for 
tbe  years  1881, 1882,  and  1883,  respectively,  and 
lot  require  that  any  portion  of  the  sample  of  were  unpaid,  and  the  tax  collector,  in  the  ex- 


nilk  taken  should  be  delivered  to  the  person 
'rom  whom  it  was  taken.  This  section  of  the 
'nblic  SUtutcs  was  amended  by  Stat.  1884, 
•hap.  310.  g  8.  which  was  intentied  as  a  .sub- 


ercise  0*  his  power  to  sell  lands  for  unpaid 
taxes,  duly  advertised  and  sold  the  .'<aid  Und 
for  the  taxes  assessed  on  each  of  said  vears,  and 
made  three  separate  deed-s,  that  of  .July  8  for 


titute  for  the  section  amended;  and  §  4  of  this  I  the  tax  of  1381,  that  of  August  3  for  the  tax  of 


tatule  required  the  person  making  tbe  analysis, 
•efore  commencing  it,  to  reserve  a  portion  of 
he  sample,  which  should  be  sealed,  and  if  a 
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1882.  and  that  of  June  3  for  the  tax  of  1^3. 
Each  sale  took  place  within  two  years  from  the 
time  the  lists  were  committed  to  the  collector 
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for  collection.  Each  of  these  deeds  was  duly 
recorded  within  the  time  prescribed  by  law. 
The  taxes  for  each  year  were  asaessed  to  Mar- 
garet Brown,  of  B<wton,  oneof  the  defendants, 
and  in  each  deed  she  la  described  aa  a  nonresi- 
dent owner. 

On  September  10, 1864,  Patrick  Gillespie  died 
intestate,  seised  in  fee,  under  a  deed  duly  re- 
corded, of  said  demanded  land,  leaving  the  de- 
fendant Margaret  Gillespie  (now  Brown,  wife 
of  John  Brown)  as  his  widow,  and  one  child, 
Mary  Ann  Gillespie,  a  minor  and  unmarried. 

On  October  11,  1864,  said  widow  took  out 
administration  upon  her  husband's  estate. 
She  has  never  had  her  dower  in  the  demanded 
land  assinied  to  her,  and  has  never  resided 
upon  said  land  nnce  her  husband's  death,  ex- 
cepting  about  six  weeks  in  the  year  1867,  but 
said  land  has  been  let  by  her  to  and  occupied 
by  the  defendant  Foley  since  said  October  11, 
1864,  under  a  parol  lease  from  said  Margaret, 
to  whom  he  has  always  paid  the  rent,  except- 
ing during  said  six  weeks,  to  the  time  of  bring- 
Ingthis action.  MaryAnnGiUespie.thedaughter 
alK>ve  named,  married  one  John  McLaughlin, 
by  whom  she  hnd  as  issue  two  children,  Hug'li 
and  Patrick,  and  died  in  1879,  leaving  her  hus- 
band and  one  child,  aged  four  ^ears,  viz.,  Pat- 
rick McLaughlin,  who  is  still  living  and  is  one 
of  the  defendants.  John  MoLaughlin,  the  hus- 
band, died  in  1884,  and  it  is  agreed  that  all  the 
rtebts  of  said  Mary  Ann  Gillespie  as  sole  heir 

Patrick  Gillespie  were  vested  by  descent  in 
her  child,  Patrick  McLaughlin,  at  the  time  of 
said  several  assessments;  that  the  said  Patrick 
McLaughlin  was  living  with,  in  tlie  care  and 
under  tne  support  of,  the  defendant  Margaret 
Brown  since  the  death  of  his  mother. 

On  January  4,  1 868,  John  McLaughlin — the 
fotlier  and  legally  appointed  ^ardian  of  said 
Patrick,  his  son — tiled  a  petition  in  the  probate 
court  against  the  administratrix,  asking  for  an 
account  to  be  rendered  of  the  estate  of  Patrick 
Qillcspie;  and  on  January  80, 1888,  she  filed  an 
account  in  which  she  charged  herself  with  the 
sum  of  $1 ,620  as  rent  and  income  from  this  real 
estate  of  her  husband  from  the  time  of  his  de- 
cease, and  on  January  SS,  1884,  her  account  was 
allowed  upon  the  payment  by  her  of  a  balance 
to  the  guardian. 

Before  bringing  this  action  the  demandant 
made  a  demand  for  the  possession  of  said  land 
and  payment  for  the  use  and  occupation  of  the 
same,  which  the  defendants  refused. 

If,  upon  the  above  facts,  the  assessment  of  the 
taxes  aforeaaid  upon  taid  land  to  Margaret 
Brown  was  legal,  judgment  is  to  be  entered  for 
the  demandant,  and  for  such  use,  rents,  profits, 
and  occupation  as  may  be  found  due;  if  the  as- 
sessment was  not  legal,  judgment  to  be  entered 
for  the  defendants. 

Judgment  was  entered  in  the  court  below  for 
defentumts,  and  plaintiff  appealed. 

Mr.  W.  P.  HardinK.  for  phdotifl: 

1.  Though  the  legal  utle  atanda  in  the  name 
of  another,  it  is  a  valid  assessment  if  assessed  to 
<me  in  actual  posscssiou. 

Oakham  v.  JIall,  113  Mass.  538;  Demnond  v. 
Babbitt,  117  Mass.  334. 

2.  A  tax  assessed  to  an  agent  who  was  in  ac- 
tual occupation  is  valid. 

Wem  V.  BaiMU,  11  Mass.  477. 

Mr.  William  Sehoftdd,  for  defendants: 

m 


1.  Tans  on  real  estate  mnst  be  assoi 

the  owner,  or  person  in  poesesnon,  oi 
first  day  of  May.  "For  the  purpose i 
sessing  and  collecting  taxes,  persons  a[ 
ing  of  record  as  owners  of  real  estate  shi 
held  to  be  the  true  owners  thereof.  Tai 
real  estate  shall  be  assessed,  in  tbeci^oi 
where  the  estate  lies,  to  the  person  who  Is 
the  owner  or  iu  possession  thereof  on  tb 
day  of  May." 

Pub  Stat.  cbap.  11,  §  IS;  Damond  v, 
bitt,  117  Mass.  288;  Keamt  t.  Ounnii 
Mass.  434. 

3.  The  defendant  Margaret  Brown  wi 
the  person  in  possession.  At  the  time  < 
assessments  under  which  the  several  sale 
made,  the  demanded  premises  were  oa 
by  Foley,  who  was  a  tenant  at  will,  and 
fore  hod  possession. 

Dickinaon  v.  Ooodtpeed,  8  Ciuh.  119 
bourn  V.  Fogg,  99  Mass.  11 ;  Cunninf^ 
Horton,  57  Me.  420. 

S.  Neither  was  Margaret  Brown  the  o 
Upon  the  death  of  I^trick  Gillespie  in 
the  inheritance  descended  to  the  heir  al 
and  the  rights  of  the  widow  are  to  be  deter 
by  the  laws  in  force  at  that  time.  viz. :  "'. 
woman  shall  be  entitled  to  her  dow 
common  law  in  the  lands  of  her  bushs 
be  assigned  to  her  after  his  decease,  mile 
is  lawfully  barred  thereof." 

Gen.  Stat.  chap.  90,  ^  1. 

"When  aman  diesseised  of  lands,  ten  en 
or  hereditaments,  or  of  any  right  or  iz 
therein  in  fee  simple,  not  having  lawfnl 
vised  the  same,  and  leaving  a  widow,  b 
issue,  the  widow,  in  lieu  of  dower,  sh^ 
titled  to  one  half  of  said  estate  during  b< 
ural  life." 

Gen.  Stat.  chap.  90,  §  15. 

By  law,  Margaret  Brown  had  only  a  ri 
dower;  and  dower  is  not  an  interest  in 
until  it  is  assigned. 

8Ju(m  V.  O'Neil,  9  Mass.  18;  FotUr  v. 
Urn,  5  Pick.  185;  Groove  v.  Ingraham,  13 
83;  Seart  v.  Sears,  121  Mass.  367,  368;  . 
V.  Maaan,  140  Mass.  63;  3  Scribner,  Don 
ed.  43,  «<  teq. 

4.  Marnret  Brown  has  not  become  ow 
disseisin.  Tor  there  has  been  no  ouster  a 
adverse  possesion.  Being  adminis^t 
her  husband,  she  leased  the  property  as 
of  the  heir  at  law,  and  has  accounted  f 
rents  and  profits. 

Oen.  Stat.  chap.  98,  §8;  Pub.  Stat,  cha] 
g  5;  Brook$y.  Jackaon,  125  Mass.  807;  i 
V.  Arrington,  116  Mass.  652;  AXmvv.  < 
100  Mass.  218.  See  also  HOva  v.  Wimp 
186  Mass.  368. 

Miller,  J. ,  delivered  the  opinion  of  the 
Pub.  Stat.  chap.  11,g  13,  provides  tba 
the  purpose  of  assessing  and  collecting 
the  persons  appearing  o?  record  as  owi 
real  estate  shall  be  held  to  be  the  true  c 
thereof.  Taxes  on  real  estate  shall  be  « 
in  the  dty  or  town  where  the  estate  lies, 
person  who  is  either  the  owner  or  in  poa 
thereof  on  the  first  day  of  May."  ^cti 
and  19  provide  for  asseaslng  the  undivid 
tate  of  a  deceased  person  in  certain  cast 
these  provisiona  were  not  acted  upon,  ai 
immaterial  except  as  showing  tliataua|] 
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easy  mode  of  making  a  ooiiect  asMssmait  was 

provided. 

The  only  interest  or  right  in  the  land  which 
Hrs.  Brown  had,  was  a  right  to  have  dower 
ustgoed  to  her  out  of  it.  It  is  not  contended 
that  the  taxes  could  be  assessed  to  her  as  tbe 
owner  of  the  real  estate,  but  it  is  contended  that 
she  was  in  possession  of  it  within  the  meaning 
of  the  statute.  Bhe  let  the  estate  by  a  parol 
lease  to  the  defendant  Foley  after  the  death  of 
her  husband  in  1864,  and  Foley  occupied  as 
her  tenant  at  the  times  when  the  taxes  m  Ques- 
tion were  assessed,  paying  rent  to  her.  Tolty 
was  In  possession  and  could  have  maintained 
an  action  on  that  possession  against  Mrs.  Brown. 
It  is  argued  that  at  the  times  of  the  assessments 
of  the  taxes  to  ber  she  was  acting  in  behalf  of 
her  infant  grandchild,  who  was  the  owner,  and 
was  in  possession  of  the  estate,  managing  and 
letting  It  for  him  as  his  agent.  But  the  case 
finds  that  she  was  not  reddent  in  the  town  and 
did  not  occupy  the  estate,  and  that  it  was  in  the 
possession  oi  Foley  as  tenant.  The  statute 
means  the  actual  possession  which  a  tenant  oc- 
cupying the  premises  has,  as  distinct  from  the 
constructive  possession  which  an  owner  ma^ 
have;  and  if  the  tenant,  is  in  possession,  it  is 
immaterial  whether  he  holds  under  the  owner, 
or  the  agent  of  the  owner,  or  a  stranger. 

JvdgmenifoT  the  drfmdanta. 


James  R  OBQOOD  ft  at., 

V. 

J.  Henry  STEVENSON 

Any  material  alteration  of  a  contract 
of  subscription  for  a  boo^  made  sub- 
sequently to  the  signing  and  delivery 
thereof,  by  the  insertion  of  a  word  and 
figures  without  the  ooosent  of  the  signer, 
renders  it  not  tha  oontraet  of  d^endiuit 
in  an  aclioa  bronght  ttLereon,  and  de- 
fiMts  a  reeovery. 

(Suffolk  Filed  January  10. 1887.) 

0!N  plaiutifls'  excepUons.  Ocerruled. 
Action  on  a  contract,  partly  printed  and 
partly  written,  of  which  a  copy  is  nveo  below. 
(The  italicised  words  were  in  writmg.) 

The  signature  of  the  defendant  thereto  was 
admitted.  Trial  in  the  superior  court  before 
Thompson,  J. 

The  defendant  a11^;ed,  in  his  answer,  fraud 
in  obtaining  his  signature;  and  testified  that  be 
did  not  read  wliatlie  signed;  that  he  was  told 
bv  the  canvasser  that  he  was  to  have  tiw  whc^ 
work  for  $6.95.  Tbe  defendant  also  testified 
that  all  of  the  written  portions  of  Uie  contract 
bsd  been  inserted  wltliout  his  knowledge  or 


consent,  after  he  had  signed  the  blank  form. 
The  plaintiff  in  rebuttal  called  the  canvasser, 
who  testified  that  all  of  the  blanks  were  filled 
before  the  signing  by  the  defendant.  There 
was  evidence  that  there  was  some  talk,  at  the 
time  of  the  signing  of  tbe  contract,  between 
the  defendant  and  me  canvasser,  tbe  plaintiff's 
a^ent,  as  to  tbe  style  of  binding,  and  it  was  ad- 
mitted that  tbe  first  volume  of  the  work  was 
left  at  the  house  of  tbe  defendant,  by  tbe  agent 
of  the  plaintiffs,  bound  in  cloth;  and  the  de- 
fendant soon  after  paid  the  said  agent,  without 
objection,  |6.35. 

The  defendant  testified  that  be  went  to  the 
place  of  business  of  the  plaintiffs,  and  stated 
to  them  that  he  was  told  by  the  canvasser  that 
he  should  have  the  entire  work  for  $6.25,  and 
notified  the  plaintiffs  that  he  would  not  receive 
any  more  volumes  of  tbe  work  unless  they  were 
sent  without  any  additional  payment  therefor, 
as  be  was  promised  the  entire  woik  for  $6.26. 

The  plaintiffs  tendered  to  tbe  defendant  the 
other  Uiree  volumes,  and  the  defendant  de- 
clined to  receive  the  sameor  to  payanjrthingin 
addition  to  the  amount  already  paid  for  them, 
saying  that  he  bad  been  imposed  upon  by  the 
canvasser.  He  made  no  objection  to  the  form 
of  the  Unding  of  the  volume  left  at  his  house. 

At  the  close  of  the  evidence,  the  plaintiffii 
asked  the  presiding  justice  to  order  a  verdict 
for  the  plaintiffs,  which  he  declined  to  do. 

The  defendant  asked  tbe  court  to  instruct  the 
jury  that  if  there  was  any  alteration  of  tbe  con- 
tract, by  writing  in  any  words  or  figures  in  the 
blanks,' after  tbe  signature  of  tbe  defendant 
and  not  in  his  presence,  they  must  find  for  the 
defendant. 

The  court  did  not  so  instruct  the  jury,  but 
instructed  the  jury  that  the  d^endant,  being 
able  to  read  and  having  tbe  opportunity  to  read 
the  contract  signed  by  him,  would  l>e  bound 
b^  it,  although  he  did  not  read  it,  unless  his 
signature  was  obtained  by  fraud;  and  that  if 
any  material  alteration  was  made  in  the  con- 
tract after  it  was  signed  by  the  defendant  and 
delivered  to  the  plamtifis'  ^ents,  without  tbe 
consent  of  the  defendant,  it  would  make  the 
contract  void;  and  that  if  the  word  "cloth" 
and  the  tigurea  "  8.25  "  were  written  after  the 
contract  was  signed  by  the  defendant,  without 
his  consent,  by  tbe  plaintiffs  or  their  agent,  the 
alteration  was  a  material  one,  and  the  plaintiffs 
could  not  recover  uiwn  such  contract.  To  Uiis 
ruling  and  instruction  the  plaintiffs  alleged  ex- 
ceptions. 

Mr.  J.  E.  Butler,  for  plaintiffs,  cited~ 
Barrie  v.  Earle^  ante,  p.  112;  ^  U.  S.  880 

(Bk.  33,  L.  ed.  556);  135  ALub.  406;  138  Mass. 

196;  16  Gray,  74. 
JI/«wra.Dana  B.  Ovots  ft  Sons,  forde- 

fendant: 

The  jniT  having  found  that  the  dgnatnre  of 
the  defendant  was  obtained  by  tiie  nanidulent 
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repiaBcntatlons  of  the  plaintiffs'  ageot,  wtiich 
representations  were  known  by  said  agent  to 
be  fraudulent,  tbe  defendant  bad  the  rigbt  to 
rescind  the  contract. 

Prear.-.tt  V.  Wnff/i/,4Grny,464;  Jeteett  v.Car- 
ter,  132  Mass.  337. 

Tbe  contract  sued  on  was  not  tbe  coutnict 
made  lietween  the  parties,  and  the  lillin^  in  by 
plaintiff's  agent  of  the  blank  spaces  in  th'e 
printed  contract,  after  delivery  and  contrary  to 
the  lenn.s  of  the  asp-eement  made  with  defend- 
ant, and  without  his  knowledge  orconsent.was 
a  material  alteration,  and  the  plaintiffs  cannot 
recover, 

Fayr.  Smith,  1  Allen,  478;  Wade  v.  Wilming- 
ton, 1  Allen,  563;  Draper  v.  Wood,  113  Mass. 
819. 

FicM,  J.,  delivered  the  opinion  of  the  court: 
If  the  contract,  after  tbe  defendant  signed 
and  delivered  it,  was  materially  altered  with- 
out his  authority,  tbe  contract  thus  altered  was 
not  made  by  the  defendant.  The  insertion  of 
^ewffld  "cloth," and  of  the  figures  "6.85," 
was  plainly  a  material  alteration.  The  plain- 
tiffs declare  upon  a  contract  which  the  jury 
hiv.v  found  to  have  been  materially  altered 
wiiliiHit  the  defeoclant's  consent,  anditis  there- 
fore not  the  defendant's  contract, 
Siu^tioru  overruled. 


Jacob  ULSCH 

T. 

George  SitJLLER. 

1.  Delivery  of  wood  to  the  holder  of  a 
promissory  note,  under  an  agreement 
that  the  price  of  the  wood  shall  be  taken 
ae  painuent  of  the  money  due  on  the 
note,  IS  not  payment  of  the  note.  It 
can  only  be  such  by  virtue  of  an  Inde- 
pendent agreement  made  subsequent  to 
default  on  the  note,  as  an  accord  and 
satinfaction,  and  the  delivery  and  receipt 
o!  llie  wood  by  plaintiff  under  the  agrce- 
liN'tit  are  substantial  facts  which  should 
Ijc  net  forth  in  the  answer,  in  the  action 
on  the  note. 

(Veeei  FUed  January  10, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  upon  a  promissory  note 
for  tlOO. 
•Die  declaration  was  as  follows: 
"And  the  plaintiff  aays  the  defendant  made 
:i  promissory  note  payable  to  the  plaintiff,  a 
cnpv  whereof  is  hereto  annexed.    And  the 
defendant  ow&s  the  plaintiff  the  amount  of  said 
note  and  interest  thereon." 
The  answer  was  as  follows: 
"Afid  the  defendant  comes  and  says  that  he 
has  paid  the  note  mentioned  in  the  plaintiff's 
-writ,  except  the  sum  of  $61.50  and  the  interest 
therooD." 

At  the  trial  in  the  superior  court  before  Al- 
dricli,  J.,  the  defendant  offered  to  prove,  in 
addition  to  certain  cash  payments  upon  tbe  note 
dedared  or.,  that  he  had  tielivered  to  the  plain- 
tiff a  certain  num1)cr  of  cords  of  wood,  which 
at  the  time  of  delivery  and  afterwards  tbe 
924 


plaintiff  agreedsbouldbercceivedsiidtbe; 
thereof  stand  as  payments  upon  said  note  tc 
amount  of  the  price  of  said  wood,  and  thai 
price  had  been  asrreed  upon.  The  plaintifl 
jectcd  to  this  evidence  under  the  pleadings, 
the  objectitm  was  sustained.  Tbe  court  fc 
for  tbe  plaintiff,  making  no  deduction  foi 
price  of  tbe  wood,  and  defendant  allegec 
ceptions. 

Mr.  W.  S.  Knox,  for  defendant: 

The  "substantive  fact"  which  the  defen 
relied  upon  was  the  i>ayment  of  a  large  pa: 
tbe  promissory  note  which  was  the  plain 
cause  of  action.  This  was  properly  set  u 
the  answer.  Under  it  the  defendant  wai 
titled  to  prove  payment  in  any  manner, 
offer  of  proof  that  the  defendant  bad  pi 
portion  of  the  note  in  wood  delivered  to 
plaintiff  at  an  agreed  price,  which  price  it 
i3een  agreed  should  be  indorsed  upon  the  t 
was  evidence  of  the  "substantive  fact"  of  i 
ment.  The  fact  being  set  up  in  the  answer 
defendant  was  not  bound  to  setup  tbe  evidi 
to  prove  it. 

Willard  V.  WVliami,  7  Gray,  184;  Wood^ 
V.  J(met,  8  Gray,  261 ;  WolcoU  v.  8miVi.  15  G 
537;  Goodsell  v.  Tmmbfdl,  IS-I  Mass.  99. 

Tbe  case  of  Wlieaton  v.  Nelson,  11  Gray, 
is  not  in  opposition  to  this  position  of  the 
fendant.  In  that  case  there  was  no  allega 
of  |)ayment  gcnctally  or  part  payment,  bul 
delivery  of  certain  spsdfied  goods  in  nayni 

Mr.  H.  F.  OUe.  for  plaintiff. 

Field,  j;,  delivered  tbe  opinion  of  theco 
The  delivery  and  acceptance  of  wood,  ai 
an  agreement  that  the  price  of  the  wood  a 
be  taken  as  the  payment  of  money  due  up 
promissory  note,  is  not,  in  the  technical 
guage  of  pleading,  payment  of  the  note, 
ginnllv,  pnymeut  was  the  performance  of 
promue  to  pay  money  at  the  time  and  in 
manner  required  by  the  terras  of  the  conti 
but  it  has  been  extended  to  include  tbe  deli' 
of  money  in  satisfaction  of  a  debt,  after  a 
fault  has  been  made  in  tbe  payment  accorc 
to  tlic  terms  of  tbe  contract.  If  wood  is  di 
ered  and  received  as  a  payment  of  money 
on  a  note,  it  is  only  by  virtue  of  a  suhseqi 
and  independent  agreement  to  that  effect, 
there  are  an  accord  and  satisfaction,  and 
agreement  by  which  the  acceptance  operate 
a  satisfaction  of  the  contract,  and  the  delii 
and  receipt  of  the  wood  by  tbe  plaintiff  ut 
this  agreement,  are  substantial  facts  wt 
should  be  set  forth  in  tbe  answer.  Griatui 
Spink,  128  Mass.  35;  1  Chttty,  PI.  14th  Am. 
478,  740.  See  Wlieaton  v.  Nelton,  llOiay, 
Exeeptiont  oterruled. 


Wmiam  3.  MANN 

V. 

Fnmk  H.  WILLIAMS  et  al. 

1.  In  an  action  to  recover  the  price 
shares  of  stock  in  a  mining  and  milli 
conii>any,  contracted  to  be  sold  to  i 
fendiants,  the  agreement  to  purchase 
ing  witnessed  by  a  memoraadnm  aigi 
by  the  defendants,  such  meniorandi 
waa  eTideaes  of  an  admlasion  tl 
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there  was  meh  a  company  which  issued 
vhat  were  called  by  the  parties  shares 
of  stock,  which  defendants  bought. 
2.  Where  no  objection  was  taken  to  the 
Mnaineness  of  the  cerilflcates  issued 
tor  such  shares  of  Htock,  or  that  they 
were  not  issued  by  such  company,  or 
were  not  what  waa  intended  by  the  par- 
ties to  the  contract,  no  ftirther  proof 
of  the  eoniraet  was  neeeaauy  to  enti- 
tle plaintiff  to  a  verdict. 

(Suffolk  Filed  jRQuaiT  10>  188?.) 

ON  defeiMluits*  exceptiona  OrerruUd. 
Action  of  contract  upon  the  following 
memoranda: 

"Boston,  Nov.  10.  1881. 

I  have  sold  to  F.  H.  Williams  &  Co.  200  ttiares 
of  the  stock  of  the  Milton  MiDing  Co.at  |1.6Sper 
share,  payable  and  deliverable,  buyer's  option, 
sixty  days,  witii  interest  at  ^%  per  annum. 

W.  J.  Mann." 

"  I  have  bought  of  W.  J.  Mann  SOOsharesof 
the  stock  of  the  jtfilton  Mining  Co.  at  $1.63  per 
share,  payable  and  deliverable,  buyer's  option, 
sixty  days,  with  interest  at  6:;:  per  annum. 

F.  H.  Williams  &  Co." 

At  the  trial  in  the  superior  rwurt  before 
Bacon,  J.,  the  plaintiff  proved  that  the  partly 
entered  into  the  afpreemeotas  aet  forth;  but  suth 
mitted  no  evidence  as  to  the  organization  of 
any  company  known  as  tlie  Milton  Mining  and 
Milling  Co.,  and  then  rested. 
The  defendants  requested  the  following  ruling: 
That  upon  the  evidence  verdict  must  be  enteral 
for  the  defendants:  1.  Because  no  evidence, 
other  than  the  certificates  of  stock  of  the  com- 
pen^,  purpoiting  to  be  duly  itssued,  and  the 
original  contract  executed  by  the  parties,  has 
been  Introduced  to  prove  the  existence  of  any 
organization,  corporalion,  company,  or  associa- 
tion that  had  a  right  to  issue  the  shares  of  stock, 
the  price  of  which  the  plaintiff  seeks  to  recover 
in  this  action.  2.  Because  no  evidence,  other 
than  the  certificates  of  stock  of  the  company, 
purporting  to  be  duly  issued,  and  Uie  onginal ; 
contract  executed  by  'the  parties,  has  been  intro- 
duced to  show  the  existence  of  the  subject-mat- 
ter of  this  contract,  the  price  of  which  the 
plaintiff  seeks  to  recover  in  this  action.  3. 
Because  the  plaintiff  has  not  proven  that  any 
corporation  or  organization  was  ever  duly  and 
legally  organized,  authorized  to  issue  certifi- 
cates for  the  payment  of  which  this  action  was 
brought.  4.  Because  the  plaintiff  has  not 
shown  that  the  certificates  were  duly  issued  by 
any  corporation  or  association  le^Uy  or^nized. 

The  court  refused  to  give  the  instructions  re- 
quested, to  which  ruling  defendants  excepted; 
but  ruled  that  this  making  of  the  contract  by 
these  parties  recognized  the  existence  of  tins 
corporation  and  the  subject-matter  (tf  this  con- 
tract, and  no  other  proof  of  the  same  was  ncces- 
saiy.  The  jury  returned  a  verdict  for  plaintiff, 
and  defendants  alleged  exi'^ptions. 

Mr.  Geo.  I<.  Wentworth,  for  defendants  : 

I.  The  obligation  of  proving  any  fact  lies 
upon  the  party  who  asserts  the  aflirmative  of 
the  issue. 

Orowain^ield  v.  Ci-oiPuinaJiidd,  3  Gray,  524; 
DttU*  V.  TravU,  88  Mass.  328;  Bosttm,  etc.  Co. 
y.  Buriiea,  I  Allen,  410;  Ettabrook  v.  Boffte,  1 
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Allen,  413;  Stebbins  v.  Leoieolf,  3  Cush.  137; 
JJiUv.  Crom^ton,  119  Mass.  377. 

To  maiotam  this  action  the  plaintiff  must 
prove  by  atlirmative  evidence  every  clement 
necessary  to  make  a  complete  contract  with  the 
defendant,  and  a  breach  of  the  same. 

Da'ia  v.  Trans,  tit)  Mass.  323;  Boston,  etc.  Go. 
V.  Burnett,  1  Allen.  410;  Stcbbins  v.  Le^-Mlf,  8 
Cush.  137. 

If  there  were  not  800  shares  of  this  stock  in 
existence,  and  a  foi  tiori  if  there  was  no  such 
corporation  in  existence,  the  plaintitT  could  not 
be  owner  of  300  shares,  and  there  ould  be  no 
breach  of  the  contract  by  the  defendants. 

Barrett  v.  Mead,  10  Allen,  387;  Stebbias  v. 
lemrolf.  9  Cush.  187. 

That  the  thing  purchased  exists  is  just  as  ne- 
cessary to  prove  as  it  is  to  prove  the  considera- 
tion or  the  meeting  of  the  minds. 

II.  '•  Certificates  purporting  to  be  duly  is- 
sued" are  not  evidence  of  the  due  incorporation 
of  a  company;  for  forged  certificates  of  a  com- 
pany will  purport  on  their  face  to  be  duly  is- 
sued. 

The  incorporation  of  a  company  organized 
under  the  laws  of  this  Commonwealth  may  be 
proven  hy  the  public  Acts  creating  it. 

Pub.  Stat.  chap.  169,  S  68;  liovnton  v.  Mid- 
dlesex Mut.  Fire  Ins.  Co.  4  Met.  312. 

There  must  be  evideDce  sufficient  at  least  to 
rnidEe  out  a  prima  fane  case  before  the  plaintiff 
can  recover. 

Barrett  v.  Mead,  10  Allen,  887. 

III.  At  common  law  the  properway  to  deny 
the  incorporation  of  a  company  was  nul  tiel 
corporation- 

Proprs.  Monvmoi  Gt.  Beach  v.  i?(i^ers,  1  Mass. 
1.59:  Proprs.  Kennebeek  v.  Call.l  Mass.  483; 
Christian  Soc.  in  Plymovih  v.  Macomber,  8  Met. 
335;  Society  in  Neteburyport  v.  Currier,  8  Met. 
417. 

After  the  Statute  of  1836,  chap.  273,  abolish- 
ing special  pleading,  the  incorporation  of  a 
company  was  put  in  Issue  under  the  general 
issue. 

M<*sler  V.  Piitter,  131  Mass.  89. 

Pub.  Stat.  chap.  167,  87,  modified  the  stat- 
ute of  1836,  chap.  373,  by  admitting  the  due  in 
corporation  of  company  unless  specially  denied 
when  such  corporation  sues  or  is  sued. 

This  statute,  however,  did  not  change  the  rule 
when  the  incorporation  of  the  company  was 
only  collaterally  in  issue. 

iV.  When  the  incorporation  is  collaterally  in 
issue,  there  must  be  some  legal  and  pertinent 
evidence  to  show  that  it  was  duly  incoiporaled. 

Barrett  v.  Mead,  10  Allen,  337;  Common- 
wealth V.  Bakeman,  105  Mass.  53. 

V.  The  niling  of  the  court  was  clearly  er- 
roneous, under  the  plea  of  nul  tiel  corporation, 
the  party  affirming  the  incorporation  was 
obliged  to  prove  IL 

Proprs.  Monumoi  6t.  Beach  v.  Sogers,  IMasa 
1.59;  Christian  8oe.  in  IHpmMtth  V.  Macomber,  9 
Met.  339. 

Under  Stat.  1836,  chap.  373,  under  the  gen- 
eral issue,  the  party  affirming  the  incorporation 
of  a  companv  must  prove  it. 

MosUr  V.  Potter,  121  Mass.  89. 

Under  Pub.  Stat.  chap.  167,  §  37,  by  a  spe- 
cial demand  of  proof  of  the  incorporation  of  a 
company,  the  dirty  affirming  it  must  prove  it. 

Mr.  W.  B.  ZVench,  for  plaintiff. 
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Field,  J.,  delivered  the  opinion  of  the  court: 
The  memorandum  of  purchase  signed  by  the 
defendants  was  evidence  of  an  admission  by 
them  that  there  vas  a  "Milton  Mining  and 
MillingCompany,"  that  issued  what  were  called 
by  the  parties  shares  of  stock,  which  the  defen- 
dants bouchl.  If  there  were  such  shares,  the 
objection  docs  seem  to  have  been  taken  that  the 
certificates  offered  were  not  genuine,  or  were 
not  certificates  of  what  was  generally  known 
and  called  shares  of  stock  of  the  Milton  Mining 
and  Milling  Company,  or  were  not  what  wu 
intaided  by  the  parties  to  the  contract. 
Kxceptioru  overruled. 


Frederick  L.  STIFF 

V, 

Horace  O.  KEITH 

1.  Wbere  a  party  has  been  allowed  or  in- 
duced to  make  a  contract  perfect  in  its 
formal  constituents,  upon  motives  differ- 
ent from  those  which  the  facts  would 
have  offered  if  known,  the  contract  is 
never  more  than  Toidable. 

2  A  contra>ct  made  with  a  bailee  of 
goods,  terminable  at  will  on  its  face, 
even  if  voidable,  could  be  avoided  only 
by  surrendering  the  gooda  to  the 
bailor,  if  the  eoods  had  been  actually 
delivered  to  uae  bailor  by  the  bailee. 
The  essence  of  reaeiasioB  of  a  e<mtract 
is,  that  it  restore  things  to  the  condition 
they  were  in  before  the  eontraot  was 
maae. 

3.  A  contemet  made  with  theacent  of  an 
unknown  principal)  a  minor,  is  void- 
able only,  and  one  contracting  with 
such  agent  aa  bailee  cannot,  when  sued 
by  the  principal,  refuse  to  deliver  the 
sooda,  the  subject  of  the  bailment,  on 
the  ground  that  there  was  no  contract, 
the  principal  beinga  minor. 

rPlymoath  Filed  January  8,  UST.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  brought  to  recover  the 
value  of  certain  goods  by  reason  of  the  failure 
of  the  defendant  to  keep  the  same  safely  and  to 
deliver  the  same  to  the  plaintiff  on  his  demand, 
according  to  the  terms  and  conditions  of  a  con- 
tract alleged  to  have  been  entered  into  between 
the  plalnufl  (a  mJnor)  by  his  agent,  and  defen- 
dant. 

At  the  trial  in  the  superior  court  before  Bar- 
ker, J.,  it  appeared  in  evidence  that  all  of  said 
goods  were  claimed  by  one  William  Shaw  as 
his  property,  and  that  the  same  were  also 
claimed  by  his  wife,  Annie  M,  Shaw,  as  her 
separate  property,  and  ashaving  been  purchased 
by  her  with  money  earned  by  her  in  carrying 
on  business,  on  her  sole  and  separate  account, 
from  the  year  1M60,  when  she  was  married  to 
said  William  Shaw  to  about  May  16,  1883.  It 
further  appeared  that  in  December,  1881,  an 
application  was  maae  to  John  A.  Cutting  &  Co. 
to  advance  monev  upon  a  mortgage  of  a  part  of 
aaid  goods,  which  tli^  declined  to  do  unless 
said  William  Shaw  would  rigu  the  same,  and 
BS6 


that  thereupon  said  William  and  Annie 
executed  the  mortgage. 

It  further  appeared  that  earlv  in  Hay,  ] 
said  Annie  M.  Sbaw  separated'^  from  ber 
band,  left  her  bouse,  and  placed  all  of  the  ; 
in  the  possession  of  the  defendant,  to  be  si 
by  him  for  her,  and  that  she  paid  him 
until  she  moved  tliem  from  his  rooms  Au 
1883;  that  on  May  2%  1882,  the  aUesred  i 
of  the  plaintiff,  tfaen  claiming  possession  c 
goods  under  an  anslgnment  dated  May  10, 
went  with  said  William  Sbaw  and  the  pb 
(a  minor)  after  showing  said  mortgage  t 
fendant,  and  demanded  to  see,  or  an  oi^ 
nity  to  take  possession  of,  said  goods,  or 
and  that  defendant  after  hesitating,  adn 
said  alleged  agent,  with  the  plaintiff  {who 
son)  and  said  Shaw,  to  the  loft  where  the  j 
were  stored.  There  was  evidence  tendii 
show  that  on  May  20, 188S,  the  minor  pla 
paid  to  tiie  alleged  agent  $150  for  the  at 
ment  to  him  of  tlie  mortgage  then  held  by 
H.  Cutting  &,  Co.  by  said  agent,  and  tba 
amount  was  first  handed  by  said  agent  t< 
and  then  handed  by  him  back  to  said  ali 
agent;  that  a  few  minutes  after  enterini 
loft  said  agent  handed  the  mortage  witi 
assignment  thereon,  dated  May  22, 1882  (« 
assignment  was  made  out  in  the  agent's  i 
two  days  before  said  22d),  to  the  plaintiff 
at  the  same  time  a  bill  of  sale,  made  at  the 
time  and  place,  of  all  the  said  goods,  wasj 
by  said  William  Shaw  to  the  plaintiff  fc 
sum  of  $384,  and  the  plaintiff  thereupoi 
ducted  $150  from  said  amount,  and  jwk 
balance,  $184,  to  Shaw,  There  was  evii 
tending  to  show  that  when  the  agent,  wit 
SOD  (the  plaintiff)  and  Shaw,  left  said  lofl, 
met  out  of  doors  the  defendant,  to  whon 
agent  again  showed  the  mortgage,  with  < 
tions  to  keep  said  goods  safely,  and  will 
promise  that  he  would  pay  him  for  ^ch  I 
mg;  that  at  the  same  time,  and  also  on  two 
sequent  occasions,  s^d  agent  said  to  defet 
that  be  was  acting  for  another,  but  did  not 
wbo  that  other  was,  or  that  it  was  a  mino 

The  alleged  agent  testified  that  be  act 
agent  of  the  plaintiff  at  all  times  after  Ha 
1883,  until  about  September  6,  1882,  and 
on  said  last  date  he,  with  plaintiff,  called 
the  defendant,  and  that  be  first,  and  the  ] 
tiff  afterwards  by  his  directions,  demande 
goods,  and  that  the  defendant  thereupon  i 
that  he  knew  neither  of  them  in  tbe  busi 
He  further  testified  that  when  be  made  sa 
fiignment  to  the  plaintiff  he  meant  to  kee 
plaintiff's  connection  with  the  goods  seen 
order  that  other  parties  (Shaw  s  wife  foi 
might  not  be  able  to  redeem  said  mortgage 
in  order  to  help  said  Shaw,  to  whom  he  tfic 
tbe  goods  belonged,  and  that  be  did  not  I 
how  be  come  to  say  to  defendant  that  be  wa 
ing  for  another.  It  appeared  that  the  dcfei 
never  saw  the  plaintiff  up  to  May  23, 1SS3 
never  knew  that  be  was  in  any  way  conn 
with  the  goods  until  September  6, 1882. 
peared  tbatsaid  action  was  referred  to  anam 
wbo  stated  at  length  what  be  understood 
the  substance  of  Uie  testimony  before  him 
found,  amongst  other  facts,  that  thcdefen 
had  no  notice  of  tbe  minority  of  the  pl& 
until  after  said  goods  were  taken,  upon  tb 
der  of  Mrs.  Shaw,  from  defendant's  loft; 
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tbat  if,  as  matter  of  law.  the  acts  of  said  agent 
did  not  fM>n8titut«  a  contract  of  which  the  plaio- 
tiff  might  BTRil  himself  as  principal,  the  plain- 
tiff was  not  entitled  to  recover  in  this  action; 
but  that  if ,  as  a  matter  of  law,  the  plaintiff  had 
the  right  so  to  do,  be  found  for  the  plaintiff  in 
the  sum  of  $200. 

The  defendant  objected  to  the  reading  of  the 
substance  of  the  testimony  as  stated  by  the  au- 
ditor, but  the  court  allowed  the  whole  report  to 
be  read,  and  the  defendant  excepted.  The  de- 
fendant's counsel  askeddefendant:  "If  you  bad 
known  that  Freddie  L.  Stiff  was  the  party  in- 
terested in  the  goods,  would  you  have  entered 
into  a  contract  with  him,  and  would  you  have 
made  a  contract  with  a  minor  for  the  storage  of 
these  goods?"  to  both  of  which  questions  plain- 
tiff objected,  and  the  court  ruled  that  defendant 
should  not  answer  them. 

The  defendant  asked  the  court  to  rule  as 
foUows: 

8.  The  case  in  which  an  undisclosed  princi- 
pal can  sue  directly  upon  a  contract  made  by 
Lis  agent  is  an  exception  to  the  geueral  rule 
that,  to  enable  the  principal  so  to  sue,  the  con- 
tract should  be  made  in  his  name,  and  the  pub- 
lic policy  modifving  this  rule  does  not  apply  to 
contract,  not  for  necessaries,  made  in  behalf 
of  an  undisclosed  minor  principal  by  his 
agent. 

4.  Every  man  has  the  right  to  elect  what 
parties  he  will  contract  with. 

5.  If  the  undisclosed  principal  be  a  minor,  a 
contract,  not  for  necessaries,  made  by  his  agent 
In  his  bdialf ,  would  not  bind  the  other  party 
thereto  to  such  prmcipal,  unless  such  other  party 
knew  or  had  some  reason  to  know  that  he  was 
contracting  with  the  agent  of  a  minor. 

6.  As  to  a  waiver  by  the  defendant  of  his 
right  to  object  to  the  minority  of  the  plaintiff, 
no  waiver  took  place  if  the  defendant  did  not 
know  or  have  reason  to  know  of  the  existence 
of  such  minority,  or  that  he  was  dealing  with 
the  agent  of  a  minor;  and  the  statement  by  such 
agent  tliat  he  was  acting  for  another,  without 
atating  who,  could  not  of  itself  he  sufficient  no- 
tice of  plaintiff's  minority. 

9.  A  notice  to  the  defendant  from  the  plain- 
tiff's agent  that  he  was  acting  for  another 
would  not  create  a  contract  between  the  de- 
fendant and  such  other  party,  if  such  other 
party  was  a  minor,  and  such  minority  was  not 
disclosed. 

7*he  court  refused  these  rulings  except  No.  4, 
which  it  qualified  by  stating  to  the  jury  that 
the  right  which  every  person  has  to  elect  whom 
he  wQl  enter  Into  a  contract  with  would  not 
prevent  an  undisclosed  principal  from  availing 
himself  of  a  contract  made  by  his  agent,  ex- 
cepting in  a  case  in  which  personal  conndera- 
tions  entered  into  the  purposes  or  objects  of  the 
other  party,  as  in  tbe  case  of  the  employment 
of  a  clerk  or  bookkeeper,  etc.;  and  tbat  the  de- 
fendant might,  if  be  cared  to  know  the  fact, 
have  inquired  who  tbe  priocipal  was  and 
wbethernewasa  minoroTof  full  age.  Defend- 
ant excepted.  After  tlw  court  had  chareed  the 
jury  the  defendant  asked  to  read  tbe  following, 
which  he  desired  the  court  to  give  to  tbe  jury, 
viz.:  "If  the  jury  believes  tiiat  the  defendant 
would  not  have  contracted  with  the  plaintiff 
hod  he  known  of  bis  minority,  and  the  plain- 
tiff's agent,  nuking  the  contract  with  tbe  de- 
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feodant  and  knowing  of  such  minority,  de- 
signedly concealed  it  and  led  the  defen<unt  to 
suppose  tiiat  he  (the  agent)  was  the  principal, 
tbe  contract  would  not  be  one  between  the  de- 
fendant and  the  minor."  Tlie  court  refused  to 
hear  said  instructions  read,  and  defmdant  ex- 
cepted. 

The  jury  returned  a  verdict  for  plaintiff, 
and  defendant  all^^  exceptions. 

Meaara.  VL  £  T.  O.  Day,  for  defend- 
ant : 

Until  modified  by  considerations  of  public 
policy  tbe  rule  of  law  was  that  only  the  actual 
parties  to  a  contract  could  sue  upon  it  (Stor^, 
Ag.  §  161);  and  the  cases  in  which  an  undis- 
closed principal  could  sue  directly  upon  a  con- 
tract mode  by  his  agent  were  exceptions  to  this 
rule  (Chitty,  Cont.  p.  225). 

The  defendant  had  the  right  to  elect  with 
what  party  he  would  ^ter  into  a  contract, 
without  regard  to  any  qualifications  whatever. 

Qreutt  V.  yelton,  1  Gfray,  536;  WincJtetter  v. 
Boteard,  97  Mass.  304;  BotUm  let  Co.  v.  Foiter. 
123  Mass.  30. 

It  is  submitted  that  whether  or  uot  one  party 
to  a  contract  would  be  bound  by  it,  or  might 
at  his  election  repudiate  it,  would  be  of  as  much 
significance  to  the  other  party  in  deciding 
whether  he  would  enter  into  it  as  any  of  the 
consiSerations  named  in  Boston  fee  Co.  v.  Pot- 
ter; and  it  seems  clear  that  a  party  should  have 
the  right  to  decide  whether  or  nol  be  will  enter 
into  a  contract  with  a  person  notaui  Juris;  and 
that  an  infant  is  not  mi  jvria,  see  Louis  Caa- 
aier'a  Gaae,  189  Mass.  458. 

Hie  defendant  was  not  bound  to  make  in- 
quiries as  to  the  minority  of  the  plaintiff  un- 
less' tbe  facts  brought  to  his  attention  ought  to 
have  excited  his  suspicion  and  put  him  upon 
inquiry  as  to  this  question. 

RidMway  State  Co.  v.  Way,  141  Mass.  660, 
561;  BayiMad  r.  Omen  d;  Eagle  MiOa,  2  Met 
819. 

As  soon  as  defendant  obtained  the  knowl- 
edge that  the  plaintiff  was  interested  in  the 
contract,  he  refused  to  recognize  the  plaintiff, 
and  this  he  had  the  right  to  do  provided  he  had 
accepted  and  retained  no  benefits  under  it,  al- 
though the  alleged  breach  of  the  contract  had 
already  taken  place. 

Wineheater  v.  Hotrard,  97  Mass.  804;  Bottan 
lee  Co.  T.  Potter,  128  Moss.  SO;  OreuU  r.  NeU 
aon,  1  Gray,  536. 

Mr.  Hosea  Kingman,  for  plaintiff: 
The  whole  of  the  auditor's  report  was  prop- 
erly permitted  by  the  court  to  be  read  to  the 
jury. 

Fair  v.  Manhattan  Inn.  Co.  112  Mass.  329. 
The  court  properly  refused  to  give  the  third 
ruling  asked  for.  No  rule  of  law  is  better 
estabushed  than  tbat  an  undisclosed  principal 
may  bring  an  action  on  the  contract  made  oy 
bis  agent  (IMejf  v.  Merriam,  7  Cush.  248;  Cut- 
ler V.  Demmon,  111  Mass.  474;  Barry  v.  Page, 
10  Gray,  898);  and  this  rule  holds  good  even 
though  at  the  time  of  making  the  contract  the 
agent  gives  a  receipt  in  his  own  name  forpart 
of  the  purchase  money  {Huntington  v.  Smxc, 
7  Cusb.  371). 

The  instruction  asked  for,  after  the  court 
had  charged  the  jury,  the  court  properly  re- 
fused to  give.  Memnough  t.  Jfion*,  114 
Mass.  94. 
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Hf^mea»  J.  delivered  the  opinion  of  tlie 

COQTt: 

Thia  is  an  action  of  contract  alle^ng  a  bail- 
ment by  tiie  plaintiff  to  defendaot  and  a 
refusal  to  deliver.  There  was  evidence  tend- 
ing to  show  tliat  the  defendant  made  siich  a 
contract  with  the  plaintiff's  father,  and  that  the 
father  was  acting  as  the  plaintiff's  agent,  and 
stated  that  he  was  acting  for  another,  but  did 
not  disclose  the  name  of  the  plaintiff, — who  was 
his  son  and  only  fifteen  years  old.  There  was 
also  evidence  of  a  refusal  to  deliver. 

The  defendant's  counsel  atales  the  main  ques- 
tion raised  by  the  bill  of  exceptions  to  be  whether 
acontract,  not  fornecessaries,  madeby  an  agent 
on  iKhalf  of  an  undisclosed  principal  who  is  a 
minor,  can  be  enforced  bythe  minor  in  liisown 
name  after  the  defendant  has  repudiated  it 
The  question  in  fact  Is  not  so  broad.  It  is  not 
even  whether  the  defendant  could  or  could  not 
have  declined  to  remain  the  bailee  of  the  plain- 
tiff after  discoveiing  that  the  plaintiff  was  a 
minor,  but  whether,  on  the  ground  of  that  dis- 
covery, be  could  justify  a  refusal  to  deliver  the 
goods  to  the  plaintiff  from  whom  he  had  ac- 
cepted a  bailment  of  them.  We  may  remark  in 
paasing  that  the  defendant  does  not  seem  to 
have  put  his  refusal  to  deliver  upon  this  ground, 
but  upon  a  denial  that  he  had  made  any  con- 
tract whatever  with  the  alleged  a^nt.  The  de- 
fendant "  stated  that  he  knew  neither  of  them 
in  the  bumness." 

It  is  impossible  to  say  that  no  contract  Is  made 
when  the  undisclosed  principal  is  a  minor.  A 
minor  can  make  a  contract,  although  hia  con- 
tract is  voidable.  Whenever  there  ts  a  princi- 
pal capable  of  contracting,  and  the  other  formal 
elements  of  a  contract  are  present,  a  contract  is 
made.  It  is  then  that  the  minority  of  the  prin- 
cipal, and  hia  consequent  right  to  avoid,  if 
known,  would  give  a  motive  for  not  making  a 
contract  with  him.  But  the  greatest  effect 
which  could  be  attributed  to  that  consideration 
would  be  to  hold  the  contract  voidable  by  the 
other  party  on  that  ground.  When  a  contract 
is  void  it  IS  always  for  want  of  some  formal 
constituent.  When  a  party  has  been  allowed 
or  induced  to  make  a  contract,  perfect  in  its 
formal  ccmatituents,  upon  motives  differentf  rom 
those  which  the  facts  would  have  offered  if 
known,  the  contract  is  never  more  than  void- 
able. 


Whether  this  contract  would  have  been  i 
able  we  need  not  consider.  It  seems  to  1 
lK«n  terminable  at  will^on  ita  face.  But  \ 
if  voidable  it  could  be  avoided  only  by  sui 
dering  the  goods  to  the  bailor.  This  woul 
very  plain  if  the  goods  had  been  actually 
livered  by  the  bailor  to  the  bailee.  The  esa 
of  rescission  is  that  it  restores  things  to  tlie 
dition  they  were  in  before  (he  contract 
made.  The  same  thing  is  true,  although  a 
more  disguised,  when,  as  here,  the  goods 
already  in  the  hands  of  the  defendant  as  b 
for  another.  By  becoming  baileeforthep 
tiff  he  admitted  the  plaintiff's  right  of  pc 
sion  as  aeainst  himself,  subject  to  any  he 
might  have.  It  cannot  be  said  that  this  is  nu 
an  effect  of  Uic  contract,  and  disappears 
Uie  contract  when  rescinded.  It  is  an  ad 
sion  preliminary  to  the  contract,  on  the  fai 
which  the  plaintiff  leaves  the  goods  in  thi 
fendant's  hands.  The  defendant  mii=t  stai 
his  admission  if  he  wishes  to  repudiate  his 
tract.  He  has  not  done  so,  and  therefore,  i 
no  other  reason,  the  contract  has  not  been 
cessfully  rt'scindcd.  It  follows  that  iheru! 
requested,  so  far  as  not  plainly  wrong, ' 
not  material  upon  the  admitted  facts. 

Boston  Ice  Co.  v.  Putter,  123  Mass.  28, ' 
by  the  defendant,  throws  no  li^ht  on  the 
trine  of  undisclosed  principal.  The  plai 
did  not  seek  to  recover  as  principal  upon  a 
tract  made  with  its  predecessor  in  business 
upon  a  new  one  to  be  implied  with  itself,  w 
the  court  held  could  not  be  implied. 

It  follows  from  what  we  have  said  that 
defendant's  endence  that  he  w^ould  not  i 
made  the  contract  declared  upon  with  a  m 
was  rightly  rejected.  It  went  mereh 
strengthen  the  grounds  for  holding  tbe' 
tract  voidable.  i^Ywf  v.  Bricham,  139  1! 
43,  47. 

The  inslmction  requested  after  the  char] 
open  to  the  same  objections  as  the  others, 
there  was  no  evidence  of  any  fraud  as  agf 
the  defendant.  It  is  unnecessary  to  con^ 
whether,  under  other  circumstances,  the  c 
might  have  been  bound  to  consider  it 
McMahon  v,  O'Connor,  137  Mass.  216. 

The  court  properly  allowed  the  whole  a 
tor's  report  to  be  read  to  tbe  jury.  See  Fm 
Manhattan  Ina.  Co.  113  Mass.  £!0,  329. 

Exee^tiona  overruled. 
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18e(6.  State 
VERMONT. 

SCPRKICB  COUBT. 


STATE  of  Vermont 

V. 

Charles  EMERY. 

1,A  plea  ID  abatement  must  be  certain 
to  ever^  i&tent;  and  it  must  stand  or 
fall  on  its  own  allegations,  unless  there 
be  an  express  reference  to  the  indict- 
ment; thus  it  was  held,  on  general  de- 
murrer to  a  plea  purporting  to  raise  the 
disqualification  of  one  of  the  graud  ju- 
rors and  the  illegra.Uty  of  the  grand 
Jury,  that  the  plea  was  bad,  in  that  it 
was  not  properly  alleged  that  the  objec- 
tionable grand  juror  acted  with  the 
panel  in  miding  uie  indictment;  in  that 
she  allegation  that  he  was  not  '*  a  le^ifa,! 
▼oter  of  the  county was  lacking  in 
certainty  as  to  what  county;  iu  that  the 
allesations  that  he  was  not  one  of  the 
''judicious  men  of  the  county,"  and  that 
the  panel  did  not  constitute  a  legal  grand 
jury,  present  conclusions  of  law;  that 
the  mere  reference  in  the  plea  to  "said 
indictment  "  did  not  show,  except  by  in- 
ference, what  indictment  had  been 
pleaded  to;  and  that  duplicity  could  be 
reached  by  general  demurrer. 

3.  The  trial  had  commenced,  and  the  evi- 
dence wan  nearly  in,  when  one  of  the 
Jurors  was  taken  sick  and  the  panel  was 
thereuiK>n  discharged;  held,  that  the 
prisoner  bad  not  been  in  Jeopardy. 

8.  The  respondent  was  charged  wlthbum- 
ing  a  bam;  and  it  was  claimed  that  he 
was  hostile  to  the  husband  of  the  owner 
ci  the  bam;  held,  that  eireumstajitial 
evidence  was  admissible  to  show  that 
the  respondent  knew  that  the  husband 
had  cattle  in  the  bam  when  it  was 
burned — to  prove  a  motive. 

4.  Proof  of  good  character,  by  the  rules 
of  evidence,  is  limited  to  |;eneral  repu- 
tation for  honesty,  and  more  is  matter 
of  favor  and  not  of  right. 

(FUed  December  20, 1886.) 

INDICTMENT  for  arson  and  burning,  in 
three  counts.  Trial  by  jury,  December 
Term,  1R85,  Orange  County;  Rowell,  pre- 
siding. Vodict,  ''guilty.  Exe^tiona  over- 
ruled. 

The  first  count  alleged  setting  fire  to  a 
dwelling-house;  the  second  and  third  counts 
allied  the  burning  of  a  barn .  It  was  averred 
that  said  bam  was  the  property  of  Sarah 
EmeiT,  who  was  the  wife  of  Harry  Emery, 
a  hall-brother  of  the  respondent.  Harry  Emery 
was  called  as  a  witness  by  the  State,  and,  hav- 
ing testified  that  certain  cattle  were  burned 
wnh  the  bam,  it  was  proposed  to  ask  him 
whose  property  the  cattle  were.  On  objection 
by  the  responacnt,  the  State's  attorney  stated 
that  be  offered  it  to  show  motive  in  connection 
with  threats  of  the  respondent  against  said 
Harry.  At  the  June  Term,  1886,  a  plea  in 
sbstemeat  was  filed,  to  which  there  was  a  geo- 
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ersl  demurrer.  The  demurrer  was  sustained; 
the  respondent  was  arraigned,  pleaded  "not 
guilty,"  and  put  u|k>d  trial.  One  of  the  jurors 
was  taken  sick  during  the  trial,  and  the  panel 
was  thereupon  discharged.  The  rcspoudcnt 
then  moved  that  be  be  discharged,  for  that 
he  had  been  in  jeopardy.  This  motion 
was  denied.  The  allegation  in  the  plea  as  to 
the  action  of  the  obKCtionable  grand  juror 
was:  "Hesaith  that  Daniel  Emery,  a  [wrson 
who  acted  and  served  as  one  of  the  grand  jurors 
finding  said  indictment,  was  summoned  to  fill 
up  the  panel  *  *  «  was  not  one  of  the  judi- 
cious men  of  the  county;  *  *  *  that  said 
Daniel  Emery  *  *  *  was  *  •  *  related  to  the 
said  Charles  Emery  within  the  fourth  decree 
of  consanguinity,"  etc. 

Metvt.  John  H.  Watson  and  Heath  ft 
Willard.  for  respondent: 

The  plea  is  not  double.  To  constitute  du- 
plicity there  must  be  more  than  one  distinct, 
traversable,  material  fact.  If  conclusions  of 
law  are  stated  in  the  plea  tbey  may  be  rejected 
as  surplusage. 

Anon.  3  Salk.  133;  Qibba  v.  Cope,  Comb.  287; 
Carpenter  V.  McClure.Sl  Vt.  127;  1  Bish.  Cr. 
Froc.  %  456;  Gould.  PI.  chap.  0,  %  8.  note. 

The  fact  that  Daniel  Emery  acted  in  finding 
the  indictment  is  sufTiciently  alleged. 
State  V.  Rickey,  5  Halst.  83;  Rev.  Laws,  S  692. 
The  respondent  had  been  once  in  jeopiardy. 
State  T.  Whipple,  57  Vt.  687;  Aleioxndar  r. 
Commonwealth,  105  Pa.  1,  9. 

Afmn.  G.  W.  Smith,  Stat^t  Atty.,  and 
S.  B.  Hebard.  for  the  State: 

The  plea  must  stand  or  fall  on  its  own  allega- 
tions. 

Bmcman  v.  Stowell,  21  Vt.  809. 
It  does  not  appear,  except  by  inference,  that 
the  respondent  was  indicted  at  all,  or  for  what 
crime,  if  any.  The  plea  should  point  out 
wherein  the  grand  jury  was  not  legaliy  consti- 
tuted, and  allege  directly  that  Daniel  Emery 
acted  as  a  grand  juror. 

Landon  v.  Moberts,  20  Vt.  286;  Pearson  v. 
French.  9  Vt.  349;  1  Bish.  Cr.  Proc.  S  856. 
As  to  duplicity,  see  1  Chitty,  Pi.  456. 
The  respondent  had  not  been  once  in  jeopardy. 
V.  S.  V.  Perez,  9  Wheat  579  (28  U.  8.  hk.  6. 
L.  ed.  my.  State  v.  Champeau,  63  Vt.  818;  1 
BUh.  Cr.  Proc.  %  1083. 

Ross.  •/. ,  delivered  tibe  opinion  of  the  court: 
I.  The  demurrer  to  the  plea  in  abatement  was 
properly  sustained.  The  plea  is  wanting  in  the 
necessary  certainty  for  a  good  plea  in  abate- 
ment in  not  alleging  several  necessary  matters. 
"  Though  a  plea  in  bar,  being  certain  to  a  com- 
mon intent,  is  gocd,  every  dilatory  plea  or  in 
abatement  must  be  good  to  every  intent."  4 
Bac.  Abr.  51. 

The  indictment  is  not  referred  to  nor  made  a 
part  of  the  plea.  Hence  the  plea  must  stand  or 
fall  upon  the  allegations  therein  made.  There 
is  nothing  in  the  plea  which  makes  it  with  cer- 
tainty a  plea  to  litis  indictment.  The  offense 
charged  in  the  indictment,  referred  to  as  "said 
indictment,"  is  not  named  in  the  plea.  For 
aught  that  is  alleged,  the  plea  referred  to  some 
other  indictment  pending  in  the  court  against 
the  respondent.  It  is  only  inferentially  that 
the  court  can  know  that  it  is  a  plea  to  this  in- 
dictment.  Again,  there  is  no  certain,  direct 
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allegatioQ  that  the  objectional  grand  juror  acted 
with  the  panel  Id  flndiDg  the  iDdictment.  What 
is  alleged  on  that  subject  is  hy  wsj  of  recital 
and  insufficient.  Landon  v.  'Bebertt,  30  Vt. 
386. 

The  allegation  that  the  panel  was  not  legally 
selected,  qualified,  and  summoned,  and  did  not 
constitute  a  1^1  grand  jur^,  without  alleging 
wherein  the  illegality  consists,  presents  a  con- 
clusion of  law  supported  by  notraversable  facts, 
and  is  wholly  insufficient  in  such  a  pica.  The 
allegation  that  Daniel  Emery  was  not  one  of 
the  "  judicious  men  of  the  county  "  is  similarly 
faulty.  The  allegation  that  he  was  "not  a  cit- 
izen or  le^l  voter  of  the  county  "  lacks  the 
certainty  required  in  such  a  plea.  It  is  not  al- 
leged of  what  county  he  was  not  a  citizen  or 
legal  Toter.  It  might  be  the  county  of  some 
other  State  or  country.  There  is  too  much  un- 
certainly, and  too  much  left  to  be  inferred,  in 
all  tLese  particulars,  to  make  a  good  plea  In 
abatement.  Then  the  plea  is  open  to  tbe  objec- 
tion of  duplicity  in  that  it  alleges — not  with  the 
fxrtainty  required  in  such  a  plea,  but  sulHcient- 
ly  to  present  an  issue  of  fact — the  non-citlzen- 
snip  of  Daniel  Emery  and  his  relation  by  con- 
sanguinity to  the  respondent.  Non-citizenship 
would  be  a  legal  disqualification  of  the  alleged 
objectionable  grand  juror,  and  so  would  his  al- 
leged relation  to  the  respondent.  Tbe  respond- 
ent contends  ih&t  the  defect  of  duplicity  cannot 
be  tuken  advantage  of  by  general  demurrer  to 
a  plea  in  abatement  even.  He  cites  several  bu- 
thorities  to  support  this  contention.  The  ques- 
tion in  the  autnorities  cited  arose  in  civil  actions 
and  in  no  instance  on  a  plea  in  abatement.  The 
authorities  cited  sustain  the  contention  that  in 
that  class  of  pleas  at  common  law  duplicity 
could  be  reached  by  special  demurrer  only;  but 
in  reference  to  pleas  in  abatement,  says  Mr. 
Chitty,  vol.  1,  p.  405,  of  his  work  on  Pleading: 
"  If  the  plaintiff  demur,  it  is  not  necessary  to 
assign  any  special  causes."  The  same  was  held 
in  LaTuion  v .  Roberts.  20-Vt.  280.  In  speaking 
of  duplicity  in  pleading.  Judge  Isaac  F.  Red- 
field,  in  delivering  the  opinion  of  the  court  on 
page  288.  says :  "  To  correct  any  misapprehen- 
sion on  the  subject  it  may  be  well  to  say  that 
all  defects  in  abatement  may  now  be  reached 
by  general  demurrer." 

In  Culver  v.  Batch,  23  Vt.  618.  it  is  held, 
without  discussion,  that  duplicity  in  pleas  in 
abatement  may  be  reached  by  general  demurrer. 
Whatever  the  rule  at  common  law,  we  think  it 
is  settled  by  the  decisions  in  this  State  that  du- 
plicity in  pleas  in  abatement  is  bad  when  en- 
countered by  general  demurrer.  Hence,  for 
various  good  reasons,  the  county  court  sustained 
the  demurrer  to  the  respondent's  plea  in  abate- 
ment. 

II.  After  the  panel  was  sworn  and  the  trial 
bad  commenced  and  proceeded  until  the  re- 
spondent's evidence  was  nearly  in,  one  of  the 
jurors  was  taken  sick  and  unable  to  go  on  with 
the  trial.  The  juiy  thereupon  were  mscbarged. 
The  respondent  then  moved  to  be  dischareed 
from  further  answering  Uie  indictment,  fortnat 
he  has  once  been  put  in  jeopardy  thereon.  To 
the  denial  of  this  motion  the  respondent  ex- 
cepted. There  was  no  error  in  the  denial. 
The  books  speak  of  a  jeopardy  of  a  prisoner 
commencing  when  tbe  jury  are  sworn  and  are 
charged  with  his  trial.  His  jeopardy  then 
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arises  from  tbe  fact  that  the  court  and  the  ju 
and  a  full  tribunal  are  fully  organized,  ba 
taken  tbe  prisoner  in  cha^e,  and  have  enter 
upon  the  trial,  which,  if  nothing  intervene8,m 
result  in  an  acquittal  or  conviction.  But 
the  event  the  jury,  or  court,  or  prisoner,  in  t 
progress  of  the  trial,  become  unable  to  procc 
with  the  trial,  his  jeopardy  at  once  ceases, 
it  were  known,  when  the  trial  was  entered  npc 
that  the  judge  would  be  stricken  down  or  d 
so  that  there  would  be  no  competent  court 
finish  the  trial ;  or  that  the  panel  would  1 
come  disqualified  by  the  sickness  or  death 
one  of  the  jurors ;  or  that  the  jury  would 
unable  to  find  a  verdict,  or  that  the  respondc 
would  be  unable  to  proceed  with  the  trial,  1 
cause  of  sickness  or  escape  from  custody,  t 
respondent  would  not  be  put  in  peril  or  Jm 
ardy  by  snch  commencement  of  Uie  trial.  T 
jeopardy  of  the  respondent  by  the  commeni 
mentoisuch  trial  is  dependent  upon  thep 
sumption  that  tbe  tribunal  will  continue  lega 
organized,  with  the  respondent  in  charge  to  t 
end  of  the  trial  and  in  the  end  pronounce 
valid  Judgment  for  or  against  the  responda 
In  ease  some  matter  occurs  in  the  course 
the  trial  which  conclusively  rebuts  this  p 
sumption,  it  also  rebuts  the  conclusion  or  pi 
sumption  of  the  jeopardy  of  the  prisoner  : 
reason  of  the  commencement  of  the  trial, 
the  respondent  takes  the  case  to  the  higti 
courts  on  exceptions,  and  the  trial  is  found  i 
roneous,  and  a  new  trial  granted,  it  was  nei 
beard  that  he  could  not  be  retried  because 
had  been  once  in  jeopardy  on  the  same  chari 
Yet,  on  the  respondent's  contention,  he  was 
jeopardy  tbe  moment  the  jury  were  di 
charged  with  his  trial,  and  whatever  might 
tervene  to  prevent  a  legal  judgment  of  acquit 
or  conviction,  he  could  not  be  further  tried  1 
cause  he  had  once  been  in  jeopardy  on  t 
same  ch-irge. 

State  V.  Ckampeav,  62  Vt.  81S,  f»  fullauth< 
ity  that  no  such  doctrine  prevails  In  this  Sta 
and  for  the  action  of  the  countv  court  in  ha 
ing  the  respondent  for  full  trial. 

III.  There  was  circumstantial  evidence  tei 
ing  to  show  that  the  respondent  knew  that  Hai 
Emery  owned  the  cattle  burned.  The  respoii 
dent's  only  exception  to  the  testimony  to  she 
Harry  Emery  owned  the  cattle  Is,  that  it  must 
founddirectly,  andnot  by  inference,  that  the! 
spondent  knew  he  owned  them.  If  it  is  mea 
by  the  exception  that  the  proof  must  come  fre 
a  living  witness  on  the  stand,  instead  of  fro 
circumstances  tending  to  show  such  kno^ 
ledge,  it  is  without  foundation.  Circurasts 
tial  evidence  may  be  of  the  most  forcible  ai 
reliable  kind,  fully  equal  to  that  given  by 
witness.  If  it  be  meant  that  the  circumstanc 
relied  upon  were  not  potent  and  weighty 
show  such  knowledge,  it  fumlsbes  no  ju 
ground  of  exception.  It  was  not  for  the  coa 
to  pass  upon  the  weight  to  be  given  to  tbe  d 
cumstances  adduced.  It  was  only  called  upc 
to  determine  whether  they  had  a  legUmsi 
tendency  to  show  such  knowledge.  Itwutl 
province  of  the  jury  to  determine  their  wd^ 
and  potency,  lliis  exception  cannot  be  n 
taineid, 

IV.  The  only  other  exception  now  relii 
upon  is  to  tile  refusal  of  the  court  to  alio' 
Yrsak.  Wilton,  who  had  testified  tiiat  he  ba 
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known  the  respondent  four  years  and  had  heard 
no  such  report  against  him,  to  be  asked  whether 
or  not  he  had  b^n  an  orderly,  indiistrioiia  citi- 
zen. The  rule  in  regard  to  the  admission  of 
evidence  of  General  good  reputation  and  char- 
acter is  stattKi  in  1  Best,  Ev.  486,  as  follows:  "It 
is  comi>eteDt  to  him  to  defend  himself  by  proof 
of  previous  good  character,  reference  being  had 
to  the  nature  of  the  charge  against  him;"  quot- 
ing from  1  Phill.  Ev.  lOth  ed.  602:  "On  a 
charge  for  stealing,  It  would  be  absurd  to  in- 
quire into  the  prisoner's  loyalty  or  humanity; 
or  on  a  chai^  of  high  treason  it  would  be 
equally  absura  to  Inquire  into  his  honesty  and 
punctuality  in  private  dealings.  *  *  *  The  in- 
quiry should  be  to  his  geoenu  character  among 
uiose  who  have  known  him,  with  a  view  oi 
showing  that  his  general  reputation  for  honesty 
Is  such  as  to  render  unlikely  the  conduct  im- 
puted to  him.  And  even  the  individual  opinion 
of  a  witness,  founded  upon  his  own  personal 
experience  of  the  acctised,  is  inadmissible;" 
quoting  again  from  Phill.  Ev.:  "  It  frequently 
occurs,  indeed,  that  witnesses,  after  speaking  to 
the  general  opinion  of  the  prisoner's  character, 
state  their  personal  experience  and  opinion  of 
his  honesty;  but  when  this  statement  is  ad- 
mitted, it  Is  rather  from  favor  to  the  prisoner 
than  strictly  as  evidence  of  his  general  charac- 
ter." The  authorities  cited  by  me  respondent's 
counsel,  when  carefully  read,  are  not  in  conflict 
fpidi  Qie  above  rule,  but  support  it.  By  this 
mle  the  court  properly  excluded  the  offered 
evidence.  The  witness  bad  already  testified  to 
the  general  oj^nion  in  regard  to  the  respondent's 
character.  The  offered  testimony  called  for 
the  witness'  own  knowledge,  not  that  of  general 
opinion;  besides,  it  bad  no  particular  relation  to 
the  crime  charged.  Though  many  Judges,  as  a 
matter  of  favor,  might  have  admitted  it,  the 
respondent  was  not  entitled  to  it  as  a  matter  of 
right. 

The  retpottdent't  exeeptiom  a/re  unsu9tain£d, 
and  iudfftaent  readied  that  he  takes  natfiing 
them]/. 


William  BATCHELDEB 
George  W.  JENNESS. 

1.  A  reservation  in  a  deed  of  real  estate, 
of  crops  to  be  grown  thereon,  as  secur- 
ity for  the  purchase  money  of  the  land, 
is  not  a  conditional  sale  within  the 
meaning  of  the  statute.  Rev.  Laws, 
g  1902. 

2.  The  assignee  of  a  note,  without  any 
conveyance  to  him  of  the  security,  ex- 
cept such  as  the  sale  of  the  note  effected, 
eannot  maintain  an  action  at  law  in 
"him  own  name  fiw  the  conversion  of 
the  seenrily. 

(Washington  FUed  January  1,  im.) 

TRESPASS  and  trover  for  crops.  Heard  on 
a  referee's  report,  September  Term,  1886, 
Washington  County,  Powers,  J.,  presiding. 
Judgment  pro  forma  for  the  plaintiff.  Jie- 
terxd. 

It  appealed,  from  the  report,  that  in  October, 
1877,  uiceba  Bagley  was  the  owher  of  a  farm 


in  Albany,  in  tbis  State,  on  which  was  an  out- 
standing mortgiwe  to  one  Anderson;  that  in 
said  October  said  Luceba,  with  her  husband, 
Gideon  Bagley,  deeded  the  farm  to  Myron 
Dunn,  Dunn  assuming  the  Anderson  mortgage; 
that  the  Bagleys  in  their  deed  retained  alien  on 
the  growing  crops  as  follows:  "And  the  crops 
raised  on  the  farm  are  to  be  and  remain  the 
property  of  said  Luceba  Bagley  until  six  notes 
are  paid.  *  *  *  The  crops  only  holden  for  the 
notes  that  become  due  tJie  year  the  crops  are 
raised;"  that  the  notes  were  given  for  the  pur- 
chase money  of  the  farm,  one  note  payable  each 
year,  after  the  first  year;  and  that  the  plaintiff 
bought  of  the  said  Luceba  the  note  which  ma- 
turea  in  1880.  It  further  appeared  that  said 
Dunn  went  into  possession  of  the  farm  and 
raised  on  it  the  crops  in  question  in  the  season 
of  1880;  and  that  the  defendant,  as  sheriff, 
attached  the  crops  on  a  writ  in  favor  of  said 
Anderson  against  said  Dunn,  but  the  suit  was 
brought  upon  an  indebtedness  other  than  said 
mortgage  debt  due  to  Anderson.  The  plaintiff 
claimed  to  bold  the  crops  under  the  lien  re- 
served in  said  deed,  and  brought  this  suit  for 
their  conversion. 

Mewra.  Grout  ft  Miles*  for  defendant: 
The  lien  reserved  in  the  deed  was  not  such  a 
"memorandum,"  etc.,  as  is  required  by  the 
statute. 
Rev.  Laws,  §  1992. 

If  the  statute  had  been  compiled  with  as  to 
the  lien,  the  plaintiff  cannot  maintain  this  suit 
in  his  own  name,  because  there  was  no  assign- 
ment to  him  of  the  property  sold  conditionally, 
and  no  indorsement  of  the  note. 

Grain  v.  Paine,  4  Cush.  483;  French  v.  Has- 
kine,  9  Gray,  196. 
Mr.  E.  W.  Bisbee,  for  plaintiff: 
This  action  is  based  on  the  lien.  The  said 
Luceba  could  convey  the  land  and  reserve  the 
crops  to  be  raised  thereon,  though  unplanted. 
And  in  such  case  there  was  no  need  of  change 
of  possession  in  order  to  protect  the  crops  from 
attachment  by  Dunn's  creditors. 

Walworth  V.  Jennm,  68  Vt.  870;  Dickerman 
V.  Ra^,  65  Vt.  65;  ffamblet  v.  BHm,  Id.  686; 
fjeacitt  V.  Jone$,  64  Vt.  426;  Fitch  v.  Burk,  88 
Vt.  683;  mioKi  v.  WeUt,  86  Vt.  599;  Gray  v. 
Sterent.  28  Vt.  1;  Bngga  v.  Oaks,  26  Vt.  188; 
Lewis  V.  iyman,  23  Pick.  487;  HvU  v.  Hull.  48 
Conn.  250;  Pitch  v.  TuUn,  15  Mees.  &  W.  113; 


2  Add.  Cgnt.  %  656;  Jones,  Cbat.  Mort.  ^  140. 

The  plaintiff,  being  a  bona  fide  bolder  of  the 
note,  has  the  same  lien  on  the  crops  that  said 
Luceba  had. 
Smith  V.  Atkins,  18  Vt.  464. 

Ross,  /.,de]iveied  the  opinion  of  the  court: 
The  contention  that  the  reservation  of  the 
crops  to  be  grown  upon  the  premises,  to  Luceba 
Bagley,  until  the  note  now  owned  by  the  plain- 
tiff is  paid,  made  in  the  deed  from  Gideon  and 
Luceba  Bagley  to  Myron  Dunn,  was  a  con- 
ditional sale  of  such  crops  by  Luceba  to  Myrou 
Dunn,  and  required  by  Rev.  Laws,  §  1992,  to 
be  evidenced  by  a  written  memorandum  signed 
by  Dunn,  and  recorded  in  the  towu  clerk's 
office,  cannot  be  sustained.  At  the  time  of  the 
conveyance  the  crops  had  only  a  potential  ex- 
istence in  the  soil  of  the  premises,  and  were 
reserved  from  the  operation  of  the  conv^ance 
to  Luceba.   Myron  Dunn  acquired  no  ri^t  to 
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them  except  upon  the  payment  of  the  note  now 
owned  hy  the  plaintiff.  His  right  to  the  crops 
waa  couttDgent  upon  payment  of  the  note. 
Payment  of  the  note  was  a  condition  precedent 
to  any  right  to  the  crops  in  contention  attach- 
ing to  or  mhering  in  Myron  Dunn.  The  recent 
cases  of  Waltcorih  v.  Jenneu,  58  Vt.  670,  and 
IHekerman  v.  Ray,  55  Vt.  65,  are  full  authority 
against  this  contention. 

2 .  The  defendant  further  contends  that  the 
plainiiiT,  by  the  purchaso  of  the  note,  which 
was  to  be  paid  before  the  crops  became  the 
property  of  Myron  Dunn,  acquired  no  legal 
title  to  the  crops,  and  for  that  reason  he  cannot 
maintain  an  action  of  trespass  or  trover  for  the 
taking  und  sale  of  the  crops  by  the  defendant, 
ns  an  oflJcer,  ou  legal  process  against  Myron 
Dunn.  The  plaintiff  never  had  possession  of 
the  crops,  nor  any  right  thereto  except  that 
ffiven  by  his  ownership  of  the  note,  until  the 
payment  of  which  the  legal  title  to  the  crops 
vested,  by  the  reservation  in  the  deed,  in  Luceha 
Bagley.  She  never  made  any  conveyance  or 
assignment  of  the  crops  in  contention,  other 
than  such  as  the  sale  of  the  note  to  the  plaintiff 
effected.    By  the  purchase  of  the  note,  the 

Elaintiff  acquired  an  equitable  right  in  the  crops 
eld  for  its  payment.  This  eouitable  ri^ht  he 
acquired  against  both  Lucebu  Bagley  and  My- 
ron Dunn.  But  it  was  only  an  equitable  right 
that  he  thus  acquired.  The  legal  title  to  the 
crops  was  still  vested  in  Luceba  Bagley.  the 
same  as  before  she  aold  the  note.  After  the 
sale  she  held  such  le^d  title  for  the  benefit  of 
the  plaintiff.  The  plaintiff  could  become  vested 
with  the  legal  title  to  the  crops  only  by  a  con- 
veyance from  Luceba  Bagley..  Without  ac- 
quiring the  legal  title  to  tlie'crops  he  cannot 
maintain  this  action  at  law  fortheir conversion. 
This  is  held  in  Crain  v.  Paine,  4  Cush.  483,  and 
Frendi  v.  Hawkins,  9  Gray,  IMS. 

The  pkiotiiT's  right  to  the  crops  is  analogous 
to  the  right  of  the  purchaser  of  a  debt  secured 
1^  mortgage,  without  an  assignment  of  the 
mortgage.  The  security,  whether  it  consists  of 
real  or  personal  property,  equitably  follows  the 
debt  secured,  and  the  purchaser  of  the  debt  may 
avail  bimself  of  it  in  equity,  without  any  as- 
signment thereof,  except  thai  acquired  by  the 
purchase  of  the  debt.  He  can  avail  himself  of 
It  in  equity,  because  in  that  forum  the  party  in 
interest  can  and  must  sue  without  regani  to' the 
holder  of  the  naked  legal  title.  But  at  law  it 
is  otherwise.  The  purchaser  of  the  debt 
secured  by  mortgage,  after  condition  broken, 
cannot  maintain  a  suit  at  law  in  ejectment  for 
the  recovery  of  the  possession  of  the  land  with- 
out having  a  regular  assignment  of  the  mort- 
gage to  him.  But  he  can  maintain  a  suit  in 
equity  to  foreclose  the  mortgage.  The  princi- 
ple is  no  different  when  the  security  for  the  pay- 
me  nt  of  the  debt  is  personal  ratJaer  Uiao  real 
property. 

Smith  V.  ACUns,  18  Vt.  401,  relied  on  by  the 
plaintiff's  counsel  as  an  authority  that  tlie  plain- 
tiff can  maintain  this  action  in  his  own  name, 
is  not  in  conflict  with  the  doctrine  announced, 
and  does  not  support  the  plaintiff's  contention. 
That  case  only  holds  that  the  assignee  of  the 
debt,  if  he  obtains  possession  of  the  personal 
property  securing  it,  can  justify  such  posses- 
sion as  the  agent  of  the  assignor  in  whom  the 
legal  title  to  the  personal  property  is,  when  as- 
3C8 


sailed  by  an  ofllcer  who  has  attached  the  proi 
erty  on  a  debt  against  the  person  who  woul 
acquire  title  to  the  property  by  the  payment  c 
the  debt.  On  the  facta  fou^  h7  the  refera 
the  plaintiff  has  not  the  legal  title  to  the  pn}\ 
erty  in  contention,  and  for  that  reason  ca&m 
maintain  this  action  therefor  in  his  own  natn 

The  judgment  of  the  County  Court 
andjudgtnen  t  reyuJered  on  the  reporiof  tiitf  K/ir 
for  ike  df^endant  to  recover  his  eo»tt. 


PROBATE  COURT 
t. 

E.  B.  SAWYER  et  at. 

1.  When  a  married  womui  proBecutea 
probate  bond*  tbe  defect,  if  any,  ui 
ing  from  the  fact  that  the  hnabaod 
name  is  not  indorsed  with  hers  upc 
the  writ  as  prosecutor,  can  be  reacaa 
only  by  plea  in  abateiaent,  not  by  m 
tion  to  dismiss.  . 

2.  It  is  not  error  to  allow  an  amem 
meat  by  which  a  husband  is  Joint 
with  his  wife  In  prosecuting  a  proba 
bond,  when  tbe  defendant  has  mere! 
moved  to  dismiss  for  nonjolDder. 

3.  When  leave  in  grranted  to  the  attomi 
of  several  heirs  to  prosecata  a  proba 

bond,  it  is  not  necessary  that  his  nax 
be  indorsed  on  the  writ. 

4.  In  an  action  on  a  probate  bond*  wbc 
the  defendant  pleaded  that  no  pers< 
injured  by  the  breach  of  tbe  bond  ev 
applied  to  tbe  Probate  Court  for  lea^ 
to  prosecute,  and  that  said  court  nev 
granted  such  leave  to  any  person  injur 
or  claiming  to  be  injnrea,  the  plaint 
should  traverse  the  idea,  instead 
demurring. 

(Lamoille  FUed  January  1. 1887.) 

PROSECUTION  of  probate  bond.  Hea 
April  Term,  1886,  Lamoille  CountJ-,  Po 
ers,  J.,  presiding.  JieTtrted. 

Messrs.  Brigham  &  McFarland,  the  att< 
Deys  for  the  heirs  of  Jonas  Moore,  sign 
the  application  to  the  Probate  Court  j 
leave  to  prosecute  the  bond.  The^  also  ga 
a  bond  to  the  defendants,  conditioned  tl 
the  said  McFarland  prosecute  the  suit  to 
feet.  The  Probate  Court  granted  permissi 
to  said  McFarland,  as  attorney  of  said  heirs, 
prosecute  said  bond.  The  heirs  were  the  widn 
of  said  Moore  and  his  two  daughters,  who  w< 
married.  The  defoidants  flleda  motion  %oi 
miss  because  the  husbands  were  not  joined 
prosecutors;  and  also  because  the  name  of  I 
person  to  whom  leave  was  granted  to  proaeo 
was  not  indorsed  upon  the  writ.  The  cw 
overruled  this  motion,  and  allowed  the  pU 
tiff,  on  motion,  to  amend  the  writ  by  im^nii 
wherever  necessary,  the  names  oftbehusbai 
in  the  declaration,  and  by  indorsing  them 
prosecutors  upon  the  back  of  the  writ.  1 
defendants  excepted  and  filed  a  special 
Tbe  plaintiff  demurred  to  the  plea,  and  l 
court  ruled  that  the  plea  was  insufficient;  a 
thereupon  tlie  cause  was  passed  to  the  supre 
court. 
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Mt.  p.  K.  Oleed.  for  defendant: 

The  court  had  no  power  lo  allow  the  hufr 
banda  to  become  parties  when  they  had  made 
no  application  to  the  Probate  Court. 

Probate  Court  y.  UuU,  SB  Vt.  SOS;  Bowman  t. 
SUnoea.  21  Vt.  818. 

The  prosecutor. must  be  the  person  who  has 
the  lec^al  title  to  the  funds;  and  when  be  comes 
into  the  county  court  he  is  subject  to  the  rules 
of  common-law  pleading. 

Probate  Cotirt  v.  ftratnard,  48  Vt.  634;  Pro- 
bate Court  V.  IJutl,  aupra. 

New  parties  cannot  be  added  by  way  of 
amendment. 

Myera  v,  /.yon,  51  Vt.  273;  Rom  t.  Draper,  06 
Vt.  404;  Waterman  v.  Conn.  &  P.  Biwr  It.  R. 
Co.  30  Vt.  614. 

The  motion  to  dismiss  because  the  name  of 
the  prosecutor.  Mr.  McParland,  was  not  in- 
doraed  on  the  writ,  should  have  been  sustained. 

Probate  Court  v.  Stronff,  34  Vt.  146. 

The  court  erred  insustaininG'tbedemarrer. 

Me9ar».  Bri^ham  &  McFarland,  for 
plaintiff: 

The  court  did  not  eri-  in  allowing  the  amend- 
ment. 

Dicey,  Parties,  p.  534;  Gould,  PI.  p.  278, 
S  106;  1  Cbitty,  PI.  33  ;  Hutchinson  v.  Tucker, 
134  Mass.  240;  Prt^te  Court  v.  Str<mg,  24  Vt. 
146. 

No  new  party  was  introduced  by  the  amend- 
ment. 

Zeu)t>  T.  lAtake,  41  Vt.  18:  Emerton  v.  WiUon, 
11  Vt.  857. 

AUowing  the  amendment  was  matter  of  dis- 
cretion, and  not  revisabic  {Rev.  Laws,  ^  &07; 
Skinnn"  v.  Grant,  12  Vt  462);  the  defects,  if 
any,  could  be  taken  advantage  of  only  by  plea 
in  abatement  (1  Chitty,  PI.  33;  Probnte  Court  v. 
mU»,  33  Vt.  775). 

The  court  did  not  err  in  overruling  the  de- 
murrer. 

Rev.  Laws,  g  2808;  I  Abb.  L.  Diet.  108; 
CTor*  V.  Tabor,  33  Vt.  697. 

Robs.  J. ,  delivered  the  opinion  of  the  court; 

1.  If  it  was  necessai?  to  indorse  the  names  of 
the  husbands  of  Mrs.  Clayton  and  Mrs.  Smith 
with  their  names  as  prosecutors  upon  the  writ, 
— in  regard  to  which  no  decision  is  made, — the 
defect  arisine  therefrom  could  be  taken  ad- 
vantage of  only  by  plea  in  abatement.  1  Chitly, 
PI.  83;  Probate  Court  v.  Strong,  24  Vt.  148. 

A  motion  to  dismiss  would  not  reach  the  de- 
fect, if  any,  as  it  does  not  appear  from  the 
record  that  the  husbands  were  required  to  join, 
if  at  all,  because  of  the  marital  relntion.  The 
wives,  beinff  the  heirs  to  the  estate,  to  whom 
tlieir  shares  of  the  estate,  under  our  statute,  de- 
scended as  their  sole  and  separate  property, 
were  the  real  prosecutors.  As  the  pleadings 
stood,  the  wives  had  the  right  to  stand  prose- 
cutors without  their  husbands  joinine  them. 
Hence  the  defendants  were  not  legally  injured 
by  allowing  the  husbands'  iiomeato  be  indorsed 
with  those  of  their  wives  as  prosecutors  upon 
the  writ. 

There  was  no  foundation  in  fact  for  the  mo- 
tion to  dismiss  liecaase  the  name  of  the  person 
to  whom  leave  was  granted  to  prosecute  was 
not  indorsed  upon  toe  back  of  the  writ.  The 
leave  was  granted  to  Mr.  McFarland  aa  the 
attorney  of  the  heirs.   This  was  granting  leave 
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to  the  heirs,  the  widow  and  two  daughters,  and 
not  to  tlie  attorney  as  au  individual.  The  at- 
torney is  the  hand  of  his  principal.  He  speaks 
out  and  acts  in  the  principal's  name  and  stead. 
Hence  no  leave  was  granted  to  Mr.  McFarland 
as  an  Individual  to  prosecute  the  bond.  The 
leave  was  to  those  whom  he  rem^nted,  the 
heirs  of  Jonas  Moore's  estate.  There  was  no 
error  in  the  action  of  the  county  court  in  over- 
ruling the  motions  to  dismiss. 

2.  The  demurrer  admits  ibe  facts  set  forth  in 
the  defendant's  plea.  Among  these  are  the 
facts  that  no  person  injured  by  the  breach  of 
the  bond  ever  applied  to  the  Probate  Court  for 
leave  to  prosecute  the  bond,  and  that  the  Pro- 
bate Court  never  granted  such  leave  to  any  per- 
son injured,  or  claiminc  to  be  injured,  by  the 
breach  of  the  bond.  With  these  facts  admitted, 
it  follows  that  the  prosecution  is  fither  by  the 
Probate  Court  of  its  own  motion,  or  at  the 
instance  of  a  person  who  had  no  right  to  prose- 
cute the  bond,  neither  of  which  would  lie  law- 
ful. Probate  Courtv.J1rainard,48Vt.e20;  Pro- 
bate Court  V.  ffuU,  68  Vt.  8C6. 

The  county  court  was  therefore  in  error  in 
adjudging  the  defendant's  plea  insufflcient  on 
demurrer.  It  does  not  make  the  pleii  insuf- 
flcient that  the  facts  thus  admittm  by  other 
pers  iu  the  case  were  shown  to  be  false.  To 
ve  shown  their  falsity,  the  plaintiff  should 
have  traversed  the  plea. 

For  tliit  eauae,  the  judgment  of  the  Cout^ 
Court  is  rezersed,  and  the  cause  remanded,  tsiSl 
leave  to  the  plaintiff"  to  mtkdraui  his  demurrer, 
and  lo  reply  to  tlie  defendanfaplea,  and  for  tlie 
ease  to  be  proceeded  mth. 


STATE  of  Vermont 
«.  > 

John  McCONE. 

An  indictment,  charg-ini:  the  respondent 
with  perjury  committed  before  the 
board  of  civil  authority,  in  his  attempt 
to  cret  his  name  placed  on  the  obecli 
list  of  voters,  is  fatally  defective  if 
the  jurisdiction  of  the  board  is  not  set 
forth  with  certainty,  and  if  it  is  not 
alleg^ed  that  he  was  not  legally  en> 
titled  to  vole  nor  to  have  his  name  on 
the  list;  thus,  while  the  allegations  were 
that  the  board  was  in  session  to  hear 
challenges  to  the  qualifieatione  of  per- 
sons whose  names  were  on  the  list,  and 
all  alterations  to  be  made  in  the  list,  and 
that  the  respondent  appeared  and  re- 
cjuested  to  have  his  name  added  to  the 
list,  it  was  held  that  there  was  no  suffi- 
cient allegiation  that  the  board  had 
authority. 

lEasex — Piled  January  1. 1887.) 

TNDICTMENT  for  perjury.  Heard  on  de- 
X  raurrer,  Seplemtier  Term,  lySl.  Essex 
County,  Ross,  pre-sidiog.  Dt-murrer  pro 
forma  overruled.  Rercmed. 

It  was  alleged  iu  the  indictment  titat  the 
selectmen  of  Brighton,  on  the  petition  of  twenty 
legal  voters,  made  an  alphabetical  list  of  the 
names  of  all  persons  l^lly  qualified  to  vote  in 
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said  town;  that  the  board  of  dvil  authority 
appoioud  the  eixth  day  of  Seijtember,  1880, 
"  as  a  day  for  said  board  of  civil  authority  to 
sit,  hear,  aod^etermine  cbaUeDges  to  the  qual- 
iflcatioQa  of  persons  whose  names  were  then 
and  there  on  said  list.  »  *  »  That  at  a  meeting 
of  said  board  *  *  *  at  Brighton  *  *  *  on  said 
sixth  day  *  *  *  for  the  purpose  ofhearing  and 
determiDing  challenges  to  the  qualiflcatioDs  of 
the  persona  whose  names  were  then  and  there  on 
said  list,  and  all  alteraUons  to  be  made  in  said 
list,  said  meeting  being  then  and  there  held  in 
pursuance  of  the  appointment  above  set  forth 
and  the  laws  of  this  State,  stud  board  being  then 
and  there  legally  constituted  and  organized  to 
hear  and  deternuDe  all  alterations  to  be  made  in 
said  list,  John  McCkme,  etc.,  on,  etc.,  •  *  * 
appeared  before  said  boud  and  requested  that 
hie.  said  John  McCone'a,  name  should  be  in- 
cluded in  said  list;  whereupon,  before  bis  name 


was  placed  in  said  list,  he  was  challenged,  etc. 
*  *  *  be  was  then  and  there  duly  swoiii  and 
did  take  his  corporal  oath,  etc.,  *  *  *  did  then 


be  was  then  and  there  duly  swoin  and 
«  «  « 

and  there  falsely ,  willfully,  etc.,  swear,"  etc. 

In  Uie  second  count  it  was  alleged  that 
McCone  appeared  before  the  board,  and  re- 
quested that  his  name  "  be  added  to  and  in- 
serted  in  said  check  list." 

Measrt.  Z.  M.  MaMor  and  George  N. 
Dale,  for  the  respondent: 

It  does  not  appear  that  the  respondent's  evi- 
dence was  material.  What  was  the  issue? 
None  is  stated.  Nothing  is  alleged  to  relieve 
the  proceeding  from  a  mere  idle  performance. 
It  is  not  alleged  that  the  respondent  was  not  a 
legal  voter,  or  that  be  was  not  entitled  to  have 
his  name  on  the  list.  It  is  stated  that  the  board 
appointed  a  meeting  for  one  purpose,  namely, 
to  determine  the  qualifications  of  those  whose 
names  were  on  the  list;  that  a  meeting  was  held 
for  another  piu-pose,  namely,  "to  determine 
all  alterations,"  and'  that  McCone  appeared 
before  the  board  for  a  still  further  purpose, 
"  to  have  his  name  included  in  said  list." 

Mr.  F.  D.  Howe*  Stat^a  Attorney,  for  the 
State: 

This  indictment  is  founded  on  Rev.  Laws, 
^  4304.  The  jurisdiction  is  properly  stated, 
and  the  indictment  is  good. 

2  Whart.  Prec.  Ind.  550;  State  t.  Chamberiin, 
80  Vt.  669:  OitnpMI  t.  Avpfe,  8  Wend.  686; 
Arch.  Cr.  Pr.  p.  1781. 

Rom.  J;  delivered  the  opinion  of  the 

court: 

The  contention  is  whether  the  indictment  is 
legally  sufficient  when  encountered  by  a  de- 
murrer. It  is  in  two  counts,  and  charges,  or 
attempts  to  charge,  the  respondent  with  the 
commia^on  of  the  crime  of  perjury  before  the 
board  of  the  dvil  authority  of  the  town  of 
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Brighton,  The  respcHideot's  counsel  daim  that 
it  is  legally  insumdent  in  many  respects.  It 
will  be  necessary  to  notice  only  a  few  of  Uie 
claimed  tnsuffldencies.  It  is  not  alleged  in 
either  count  that  tbe  board  of  civil  autbori^ 
was  constituted,  or  bad  authority,  to  make  ad- 
ditions to  the  check  list  at  the'  session  bein^ 
held.  It  is  alleged  that  the  board  was  consti- 
tuted and  in  session  to  hear  and  determine 
challengestothequalificadonsof  persons  whose 
names  were  then  on  tiie  check  list,  and  all  alter- 
ations to  be  made  in  the  list.  If  by  the  term 
"  alterations  in"  is  meant  "  additions  to"  the 
check  list,  such  meaning  can  onl^  be  gathered 
by  inference.  There  is  no  sulfiaent  aUegation 
that  the  board  had  authority  to  add  the  names 
of  persons  to  those  then  on  the  list.  It  is  aU^ged 
that  the  respondent  appeared  before  the  board 
and  requested  to  have  bis  name  added  to  and 
inserted  or  included  in  the  check  list.  It  was 
upon  this  request  that  it  is  alleged  the  hearing 
was  had  and  perjury  committed,  a  subject  owe 
which  it  is  not  directly,  and  at  least  but  infer- 
entially,  alleged  that  the  board  of  civil  authoritv 
had  jurisdiction.  The  jurisdiction  of  the  board 
in  the  matter,  being  special,  should  be  set  forth 
with  certainty.  It  may  be  inferentiallv  gath- 
ered from  tbe  entire  indictment  that  toe  ma- 
terial question,  as  respects  the  respondent,  for 
trial  by  the  board,  was  his  right  to  vote  in 
the  tlien  coming  freemen's  meeting  In  the 
town  of  Brighton;  but  no  such  ali^Uon  is  to 
be  found  in  either  count  of  the  mdictment. 
This  was  the  right  which  conferred  the  right 
to  have  bis  name  placed  on  the  check  hat 
of  the  legal  voters  of  the  town.  It  was  only 
with  reference  to  this  right  that  the  allied 
false  testimony  was  material.  Without  a  proper 
allegation  that  the  respondent's  ri^ht  to  vote  in 
the  then  coming  freemen's  meeting  was  the 
material  question  to  be  determined  by  the  board 
of  dvil  authority,  and  that  the  board  was  doly 
constituted  and  had  jurisdiction  of  thbquestkni. 
the  alleged  false  testimony  given  by  the  re- 
spondent has  no  materiality  and  cannot  support 
a  conviction  for  perjury. 

There  is  no  allegation  in  either  count  that 
the  respondent  was  not  legally  entitled  to  vote 
in  the  then  coming  freemen's  meeting  in  tbe 
town  of  Brighton,  and  none  that  he  was  not 
legally  entitled  to  have  his  name  placed  on  the 
check  list.  Without  considering  the  other  de- 
fects claimed  to  be  found  in  the  indictm^t, 
those  specified  render  the  indictment  fatally 
defective. 

The  retpojident^t  exception*  to  the  pro  forma 
judrjment  of  t/ie  county  court  are  mi^ained, 
the  judgment  overruling  the  demurrer  reverted, 
and  judsment  rendered  that  th«  demurrer  U 
mdained,  the  indictment  ai^udged  inwffleStnt 
and  guaahed,  and  the  respondent  diaekarged. 
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DALTON  &  Kibble 
e. 

John  D.  THURSTON,  Aaslgnee. 

1.  The  mere  fket  that  the  parehaMr  of 
Inmber  from  a  firm,  with  which  he  had 
dealt  many  years,  is  insolvent,  doesnot 
maJse  his  purohase  inT»Ud.  Even  the 
fact  that  be  is  deeply  iDsolvent  does 
not  have  thateffect.niiless  he  purchases 
with  no  intention  or  expectation  of  pay- 
ing, for  if  there  be  no  cushonest  purpose 
there  Ib  no  tnnd. 

2,  The  fact  that  a  pnreh>«er  !■  deeply 
insolvent  when  he  parchaiies,  and 
knows  that  he  is  so,  is  evidence  from 
which,  under  some  circumstances,  it  may 
be  inferred  that  he  had  no  intention  or 
expectation  of  paying.  Where  nothing 
shows  that  the  purchase  from  plaintiff 
was  out  of  the  usual  course,  or  that  it 
was  made  in  anticipation  of  fiailnrei 
there  is  nothing  from  which  an  infer- 
eaea  of  fraud  can  be  drawn. 

(ProvUeooe — DeoMed  Deoember  2. 188ft.) 

REPLEVIN.   Heard  by  the  court,  joiy  trial 
being  waived.   Ju^mentfor  d^endant. 
The  facts  are  stated  in  the  opinion. 
Jfeura.  Charles  A.  Wilson  and  ^lomas 
A>  ^Mkckes*  forplaiDtiffs: 
Mr.  John  D.  Tluunrtoa,  pro  ae. 

Dnrftw,  Qh.  deUvered  the  opinion  of 
the  oourt: 

This  is  replevin  for  lumber  valued  at  $3,600. 
The  writ  was  Borred  August  6,  1884.  The  case 
is  tried  to  the  court  on  law  and  fact,  jury  trial 
being  waived.  The  testimony  shows  that  the 
defendant's  assignor  bad  carried  on  a  lumber 
business  in  Wlckford,  R.  I.,  for  about  nineteen 
years  prior  to  July,  1884 ;  that  he  bad  traded 
with  the  plaintiffs  to  some  extent  for  about  flf- 
teen  years;  and  that  the  lumber  in  suit  was  de- 
livered to  him  b^  them  early  in  June,  1886,  on 
an  order  for  it  mven  by  him  at  their  solicitation 
the  previous  March.  On  July  17,  1884,  he 
made  a  general  assignment  to  the  defendant  for 
the  benefit  of  his  creditors.  The  immediate 
cause  of  Iiis  fiUlure  was  his  inability  to  meet 
the  payment  of  two  notes  then  falling  due,  in 
consequence  of  the  refusal  of  a  person  with 
whom  he  had  an  arrangement  for  advances, 
from  whom  he  had  expected  to  borrow  the 
money,  to  lend  it. 

He  testified:  "I  supposed  I  was  all  right  and 
that .pvery thing  was  going  along  smooth, "  un- 
til then.  He  also  testified  that  he  only  kept  a 
book  of  what  he  sold,  but  not  of  what  he 
bouj^t  or  paid  out,  and  that  be  did  not  know 
how  much  he  owed  until  after  the  assignment. 
It  appeared  that  in  fact  he  owed,  in  addition  to 
$10,W0  secured  by  mortgage  of  a  part  of  bis 
stock  of  lumber,  somethmg  over  $20,000,  and 
that  to  pay  this  amount  he  had  book  accounts 
which  ne  considered  worth  a  litUe  more  than 
$1,200,  and  his  lumber,  which  con^sted  of  the 
pOTtion  under  mortgage,  the  cargo  replevied  by 
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the  plaintiffs,  a  cargo  worth  about  $500  also 
replevied,  and  a  small  amount  besides.  He  tes- 
tified that  he  had  had  land  to  carrj'  along,  which 
he  bad  got  clear  of  by  making  sacrifices,  and  this 
bad  cramped  him ;  but  that  be  first  knew  be 
should  have  to  make  an  assignment  the  day  he 
made  it.  The  plaintiffs  claim  the  right  to  re- 
cover the  lumber  purchased  of  them  on  Uie 
ground  that  the  purchase  was  fraudulent ;  but 
they  have  introduced  no  evidence  of  any  mis- 
representation or  concealment  by  the  purchaser, 
or  which  materially  contradicts  his  testimony. 
Tbey  rely  upon  his  testimony  showing  that 
when  he  purchased  of  them  he  was  de^ly  in- 
solvent, to  make  out  their  case. 

The  mere  fact  that  a  purchaser  is  iosolvent 
does  not  make  his  purchases  invalid.  Even  the 
fact  that  he  is  deeply  insolvent  does  not  have 
that  effect  unless  he  purchases  with  no  inten- 
tinn  or  expectation  of  paying  ;  for  if  there  be 
no  dishonest  mind  or  purpose,  there  is  no  fraud. 

In  Biggt  v.  Barry,  2  Curt.  259,  the  fraud  al- 
leged was  that  the  purchasers  were  deeply  in- 
solvent and  knew  they  were  so  when  Utey  made 
the  purchases.  On  the  trial  the  jury  were  left 
to  say  whether  the  purchasers  bad  any  reason- 
able expectation  of  paying;  but  on  motion  for 
uew  trial  the  court  held  that  this  was  error. 
"This  is  not  a  question," said  ./tu^Ourtls.  "of 
reasonable  exp«!tatioo,  but  of  fraudulent  pur- 
pose. It  is  not  a  question  whether  the  grounds 
of  their  belief  that  they  could  and  should  pay 
were  sound  and  rational,  but  whether  tbey  did 
so  believe  in  point  of  fact"  And  so,  in  Co^n- 
monwtcUth  v.  Eastman,  I  Cush.  189,  231,  the 
court  held  that  the  test  of  reasonable  expecta- 
tion was  too  severe.  The  sanguine,  hopeful 
mind,  rashlv  confident  or  inconsiderate,  disbe- 
lieves in  failure,  and  for  that  veiy  reason  some- 
times plucks  success  out  of  desperate  circum- 
stances. The  law  lets  the  insolvent  keep  his 
own  counsels  and  struggle  with  his  embarrass- 
ments so  long  as  he  has  an  honest  hope  of  over- 
coming  them.  In  MiteMl  v.  Wordgn,  20  Barb. 
268,  the  court  held  that  the  law  does  not  make 
it  the  duty  of  the  buyer  to  disclose  to  tbe  seller 
his  pecuniary  circumstances,  even  though  they 
are  desperate  and  are  known  to  bim  to  be  des- 
perate, and  even  though  there  has  been  a  long 
dealing  between  him  and  the  seller  in  which 
credit  has  been  given  and  punctually  met,  so 
long  as  the  buyer  continues  to  carry  on  his  busi- 
ness. InReSIiaekleton,  L.  R.  10  Ch.  App.  446, 
it  appeared  that  December  1  S.  committed  an 
act  of  bankruptcy;  that  December  8  a  petition 
for  adjudication  was  filed  and  served;  and  that 
December  S  he  purchased  wool  at  auction  and 
was  allowed  to  take  the  wool  without  paying 
for  it,  tbe  seller  supposing  him  to  be  solvent ; 
December  14  he  was  adjudicated  a  bankrupt, 
and  December  21  tbe  seller,  who  had  first  heard 
of  the  bankruptcy  proceedings  on  December  19, 
ntve  notice  tliat  he  rescinded  the  contract  on 
ue  ground  of  fraud,  and  demanded  to  have  the 
wool  returned,  but  it  was  held  that  the  trustee 
in  bankruptcy  was  entitled  to  it.  "It  is  true," 
saysthecomt,  "that a  party  must  not  make  any 
misrepresentations,  express  or  implied,  and, 
as  at  present  advised,  Ithink  that  Shackleton, 
when  he  went  for  the  goods,  must  be  taken  to 
have  made  an  implied  representation  that  he 
intended  to  pay  for  them,  ukI  if  it  were  clearly 
made  out  that  at  that  time  he  did  not  intend  to 
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pay  for  them,  I  should  consider  that  a  cose  of 
irauduleot  misrc^iresentatioD  was  shown.  But 
I  do  not  think  Uiis  sufficiently  made  out."  See 
also  MuUiken  v.  Millar,  18  R.  I.  296 ;  Benj. 
8ales.    440,  note,  and  cases  cited. 

Of  course,  however,  the  fact  that  a  purchaser 
is  deeply  insolvent  when  he  purchases,  and 
knows  t^at  he  is  so,  is  e\'idence  front  which, 
under  some  circumstances,  it  may  be  inferred 
that  be  had  uo  intention  or  expectation  of  pay- 
ing. The  question  in  this  case  is,  then,  whether, 
under  the  arcumstances  disclosed,  the  infer- 
ence ought  to  be  drawn.    We  think  not. 

The  purchaser,  according  to  his  own  testi- 
mony, carried  on  his  business  in  a  very  slipshod 
way  and  was  culpably  ignorant  of  the  true  state 
of  his  affairs,  but  this  shows  only  heedlessness 
or  incapacity.  For  anything  that  appears  he 
had  always  carried  on  his  business  in  the  same 
way  and  for  years  had  not  had  the  means  of 
paying  bis  deuts  in  full.  Nothing  shows  that 
the  purchase  from  the  plaintiff  was  out  of  the 
usual  course,  or  that  it  was  made  in  anticipa- 
tion of  failure.  On  the  contrary,  the  failure, 
according  to  the  testimony,  was  precipitated 
unexpectedly,  as  it  might  have  been  precipi- 
tated long  before,  by  the  refusal  of  the  person 
on  whom  he  was  relying  for  pecuniary  accom- 
modation, to  lend  him  any  longer.  We  find 
nothing  to  show  that  the  purchase  was  made 
for  any  other  purpose  than  the  purpose  of  con- 
tinuing the  business  as  usual.  We  must  there- 
fore render  judgment  for  the  defendant. 

Judgment  for  d^endant,  for  return  and  ret- 
toration,  and  contM. 


Lucius  D.  BROWN 
». 

Perry  E.  BROWNmO. 

1.  A  note  ^ven  on  SundaT*.  after  siinBet, 
in  anotber  State  whicb  prohibits  busi- 
ness on  Sunday  between  sunrise  and 
sunset,  can  be  enforced  by  suit  in  this 
State,  which  prohibits  business  daring 
the  entire  day  on  Sunday. 

2.  A  contmot  which  is  valid  where  ic  is 
made  is  valid  and  may  be  enforced  any 
where ;  except  when  the  contract  is 
against  good  morals  or  vhen  its  enforce- 
ment would  violato  the  law  of  the  place 
of  suit. 

8.  Such  note  being  valid  where  it  was 
made,  its  enforcement  in  this  State  does 
not  involve  a  breach  of  ^ood  morals 
nor  violate  any  law  of  remedy  of  this 
State. 

{WaBblntrton  Dectded  Deoomber  d.  1886.) 

ASSUJIPSIT.   On  plaintiff's  exceptions  to 
rulings  of  the  Court  of  Common  Picas  of 
Washington  Coimty.  Sustained. 

Action  on  a  note  pven  plaintiff,  cm  Sunday 
evening,  in  C'onnerticut.    Plaintiff  suffered  a 
nonsuit,  and  alleged  exceptions. 
The  cast-  is  further  stated  in  the  opinion. 
Memv.  Crafts  &  Tilllnghast,  for  plain- 
tiff: 

The  laws  ivgulating  observance  of  Sunday 
and  prohibiting  secular  work  on  that  day  are 
*  governed  l)y  and  imder  the  authority  of  the  po- 

lice power  of  a  titate.   Such  laws  are  personal 
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statutes  affecting  only  the  good  conduct  of  the 
subject  while  in  the  jurisaictioo  of  the  Sta^ 
and  having  no  force  beyond  the  boundary  lines. 

Siinden  v.  SilrfirtMn,  86  T^n.  Ann.  912;  Stcanr 
V.  Stcann,  21  Fed.  Rep.  299;  Corwr  v.  StaU, 
69  Ind.  61;  8.  C.  35  Am.  Rep.  20S;  People  t. 
Qripn.  1  Idaho,  N.  8.  476. 

The  Sunday  Law  of  Rhode  Island  ii  r^arded 
only  as  a  police  regulation. 

See  Pub.  Stat.  chap.  244,  %  18. 

The  common  law  made  no  restrictions  agains 
Sunday  employment  or  Snnday  contracts;  and 
the  note  was,  therefore,  not  illegal  by  the  com 
mon  law. 

Carter  v.  State,  mpra. 

The  note  was  valid  in  Connecticut,  as,  by  th< 
law,  the  Lord's  Day  is  from  the  rising  to  tbi 
setting  of  the  sun.' 

Conn.  Gen.  Stat.  1875,  p.  821,  %  59;  Fbae  t 
Abel,  2  Conn.  541;  Finn  v.  Thnahue.  85  Conn 
216. 

If  no  place  be  designated  in  a  note  as  to  tht 
place  of  payment,  the  law  of  the  place  when 
it  is  made  determines  its  construction,  obliga 
tion,  validity,  and  place  of  payment. 

Bryant  v.  Edaon,  8  Vt.  825;  GooduU  v.  Ben 
eon,  13  R.  I.  243;  Story.  Conf .  g  347. 

Contracts  are  to  have  the  same  v^idity,  in- 
terpretation,and  obligation  in  every  other  coun 
try  which  they  have  in  the  country  where  the] 
were  made, 

Doicner  v.  Ghes^irough ,  86  Coun.  89. 

The  law  of  Connecticut,  allowing  contractf 
to  be  made  in  that  State  after  sunset  on  Sunday, 
is  not  contrary  to  the  good  morals  of  Connect! 
cut  or  Rhode  bland,  and  is  not  so  far  againsi 
good  morals  at  common  law  ns  not  to  form  th( 
'  proper  subject-mattered  an  action  in  the  court! 
of  this  State. 

Adame  v.  Oay,  19  Yt.  353;  Merchant*  BanX 
V.  Spalding,  5  Seld.  (N.  T.)  58. 

The  note  in  question  having  been  lost  aftei 
puit  was  commenced,  no  bond  of  indemnity 
given,  and  the  note  not  negotiable,  the  rulin;; 
tliat  no  bond  of  indemnity  was  required  was 
correct. 

McNair  v.  Oilhert,  3  Wend.  344;  Pintard  v. 
Tarldugton,  10  Johns.  104;  De»  Arte  v.  Legrett, 
Ifi  N.  T.  682;  1  Wait,  Act.  &  Def.  pp.  eoa- 
605. 

Meeert.  ^omae  H.  Peabodj^  and 
Charles  Perrin.  for  defendant: 

Tlie  statute  of  Connecticut  prohibits  the  do- 
ing of  any  secular  business  on  Sunday  between 

sunrise  and  sunset. 

Gen.  SUtt.  <Rev.  187"0  chap.  9,  §  57,  p.  521. 

In  afflrmance  of  said  statute,  it  was  decided 
that  a  note  dated  and  executed  on  Sunday  is 
void. 

Wight  v.  Geer,  1  Root,  474;  Finn  v.  Dona- 
hue, 35  Conn.  217. 

A  contract  valid  by  the  laws  of  one  State 
cannot  be  enforced  in  another  unless  such  a 
contract  made  between  its  own  citizens  could 
be  enforced  there. 

Hayden  v.  Storte,  13  R.  I.  110. 

Indemnity  should  have  been  offered  and 
given.  The  American  rule  is  tliat  if  it  can  be 
shown  in  any  way  that  the  defendant  may  be 
wrongfully  mjiircd  by  paying,  he  may  require 
security,  but  only  then. 

I  Wait,  Act.  &  Def.  p.  166,  citing  Pan.  N. 
&B.  804. 
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A  recent  case  in  New  York  holds  tbat  the  in- 
demnitv  must  be  fdvea  if  the  action  be  upon  a 
negotiable  note,  without  regard  to  the  fact  of 
-actual  negotiation,  even  though  the  instrument 
be  payable  to  the  order  of  the  payee  and  be  un- 
indorsed by  him. 

1  Edw,  B.  &  N«  8d  ed.  §  437. 

Stinew*  J.,  delivered  the  opinion  of  the 

court: 

The  only  question  raised  by  the  bill  of  excep- 
tions, is  whether  a  suit  can  be  maintained  in 
this  State  upon  a  contract  made  In  Connecticut 
on  Sunday  after  sunset.  The  statute  of  Coa- 
necticut,  as  proved  In  this  caae,  prohibits  secu- 
lar bustneaa  on  Sunday  between  sunrise  and 
«inset  (Conn.  Gen.  Stat.  1879,  p.  531),  differ- 
ing in  this  respect  from  our  statute,  which 
■covers  busine^  of  one's  ordinary  calling  during 
the  entire  day.  The  plaintilF  and  defendant 
■exchanged  horses  and  wagons  after  sunset  on 
Sunday,  January  38,  1884,  this  being  in  the 
business  of  the  plaintiff's  ordinary  calung.  and 
the  note  in  suit  was  given  for  "  boot  money  " 
due  to  the  plaintiff.  The  general  rule  is  tbat  a 
■contract  which  is  valid  where  it  is  made  is 
valid  and  may  be  enforced  anywhere.  Among 
the  recognized  exceptions  to  this  rule,  only  two 
need  to  be  considered  in  this  cose,  viz. :  when  the 
contract  Is  against  good  momls,  and  when  its 
■enforcement  would  violate  the  law  of  the  place 
of  suit  We  do  not  think  the  contract  in  this 
■case  falls  within  these  exceptions.  The  con- 
tract was  valid  in  Connecticut,  where  it  was 
made,  because  it  was  not  in  violation  of  the 
law  of  that  State.  The  making  of  the  contract 
-did  not  violate  the  law  of  this  State,  because  it 
was  not  done  in  this  State.  Neither  does  its 
enforcement  conflict  with  any  law  of  this  State 
in  regard  to  remedy.  Was  the  making  of  the 
•contract  In  Connecticut  so  far  against  good 
morals  that  it  ought  not  to  be  enforced  in  this 
State?  We  do  not  think  that  it  was.  The 
Statute  of  29  Charles  JI.  chap.  7,  which  baa 
been  generally  followed  in  this  country,  pro- 
hibited work  of  one's  ordinary  calling  on  Sun- 
day. The  law  of  Connecticut  prohluts  travel, 
sport,  and  secular  business  between  sunrise  and 
xunset,  and  concerts  and  other  public  diver- 
sions in  the  evening.  Whether  sunset  is  fixed 
■as  a  limit  because  the  Hebrew  Sabbath,  under 
the  Mosaic  law,  ended  at  that  time,  or  because 
such  was  the  custom  of  the  Puritan  founders 
of  the  State,  or  because  the  hours  between  sun- 
rise and  sunset  are  those  to  which  travel,  sport, 
And  secular  business  are  chiefly  and  almost  ne- 
•cessarily  conflned,  we  do  not  need  to  inquire. 
Evidently  there  may  be  a  reasonable  answer  to 
■an  objection  tbat  the  limit  of  the  law  is  short 
of  the  limit  required  by  good  morals.  What- 
ever may  be  claimed  for  the  observance  of  the 
Lord's  Day  upon  the, ground  of  moral  obliga- 
tion, people  who  believe  in  keeping  it  very 
^ctty  would  no  doubt  agree  that  the  require- 
ments of  the  Connecticut  law  have  a  tendency 
to  promote,  rather  than  obstruct,  good  morals. 
It  does  not  follow,  because  our  law  covers  all 
of  the  first  day  of  the  week,  that  the  law  of 
another  State,  which  in  one  respect  covers  less, 
is  contrary  to  good  morals.  We  do  not  even 
require  the  observance  of  this  day  from  all  of 
our  own  citizais.  BeUevera  in  the  Sabbatarian 
faitb  and  Jewish  religion  are  allowed  to  labor 
X.  I.  M.  B.  B.,  T.  m. 


in  their  respective  vocations  on  that  day,  and 
in  certain  places  to  open  stores  and  carry  on 
mechanical  trades.  R.  I.  Pub.  Stat.  chap.  344, 
§  18. 

The  precise  question  before  us  has  been  passed 
upon  and  bo  fully  considered  in  Adavu  v.  Oay, 
18  Vt.  868,  and  awann  v.  dwann,  21  Fed.  Rep. 
299,  Uiat  a  review  of  the  grounds  upon  whidt 
the  decisions  rest  is  unnecessary,  to  both  of 
these  cases  It  was  held  that  a  contract  made  on 
Sunday  in  a  State  where  it  was  valid  was  not 
against  good  morals  and  could  be  enforced. 
The  defendant  relies  on  the  case  of  Hayden  v. 
^one,  18  R.  L  106.  where  it  is  said  that  "a  con- 
tract valid  1^  the  laws  of  one  State  cannot  be 
enforced  In  another  State,  unless  such  a  cm- 
tract  made  between  Its  own  citizens  could  be 
enforced  there,  or,  in  other  words,  it  depends 
on  the  lex  fori."  We  do  not  think  the  court 
meant  to  make  a  rule  as  broad  as  this  is  claimed 
to  be,  and  as  possibly  the  language  which  it 
used  may  imply.  The  language  must  be  ap- 
plied to  the  case.  There  toe  suit  was  against 
a  married  woman,  upon  a  note  given  by  her 
and  her  husband  in  MassochuBetts.  where  it 
was  valid  against  both  putJes.  Under  our  law 
a  married  woman  is  Incapable  to  incur  liabili^ 
upon  a  promissory  note.  The  plaintiff  in  th^ 
case  sought  to  subject  her  property  here  to  at- 
tachment for  the  note,  contrary  to  our  law. 
There  was  no  service  on  the  husband.  It  was 
held  that  the  wife  could  not  be  sned  alone,  and 
that  her  property  in  this  State  could  not  be  held 
upon  a  contract  the  enforcement  of  which 
would  interfere  with  our  law.  Our  citizens 
could  have  no  such  remedy  uptm  such  a  con- 
tract in  this  State,  and  therefore  a  citizen  of  an- 
other State  could  not  bave  it  here.  The  case 
was  clearly  within  the  exception  we  have  stated. 
The  reasoning  of  the  court  does  not  go  to  the 
validity  of  the  contract  but  to  the  remedy 
sought,  and  the  remedy  is  always  subject  to  tlu 
lex  fori.  The  present  suit  violates  no  law  of 
remedy  and  hence  is  not  witbin  the  decision  In 
Hayden  v.  Stone.  Since,  then,  the  contract 
sued  upon  was  valid  where  it  was  made  and  Its 
enforcement  does  not  Involve  a  breach  of  good 
morals,  nor  call  tar  any  remedy  to  whicb  our 
own  citizens  would  not  be  entitled  upon  a  valid 
contract,  we  think  the  plaintiff  should  have  been 
allowed  to  proceed  with  his  suit,  and  that  the 
nonsuit  was  erroneous. 

Ekeeoptiont  tuttained. 


ALEXANDER  BROTHERS  et  al. 
o. 

Charles  E.  aORMAN. 

1.  In  asult  in  equity  to  enforce  the  inuts 
of  an  aeBifi>nmettt  made  by  an  lueid- 
veot  debtor  for  the  equal  benefit  of  his 
creditors,— held,  tbat  creditors  of  a 
partnership  of  which  the  assignor  had 
been  a  memoer  were  entitled  to  partici- 
pate in  the  distribution  of  the  assigned 
property,  where  the  assignor,  previous 
to  the  asslcnment,  had  bou^i  out  hts 
partner  and  assumed  all  the  partnership 
debts,  and  suoh  partner  was  insolTent. 

8.  Where  there  are  no  eopArtnarsUp 
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fiuda  and  no  solveDt  partner,  the  joint 
creditors  may  come  upon  the  aeparate 
estate  of  a  partner  pro  rata  with  the 
separate  creditors. 

(Provideace  — Dedded  Deoember  8.  1886.) 

BILL  in  equitv  for  an  account  and  the  en- 
forcement of  trusts. 
The  facts  are  stated  tn  the  opinion. 
Mr.  Simon  S.  Lapham.  for  complainant. 
Mr.  Charles  E.  Oorman,  defendant,  pro 

m. 

Per  Curiam  t 

This  is  a  suit  in  equity  for  the  enforcement 
of  the  trusts  of  an  assignment  made  by  ODe 
James  K.  Gormley  to  the  defendant  for  the 
equal  benefit  of  Qormley's  creditors.  The  as- 
aigoment  i&  dated  May  16, 1884.  The  answer 
sets  up  that  before  the  asdgnment  Gormley  was 
a  copartner  carrying  on  business  with  one 
Charlcfi  Burrows,  and  that  on  January  1, 1888, 
Gonnley  bou^t  out  Burrows  and  assumed  all 
the  copulnerehip  debts;  that  at  that  time  the 
copartnership  was  owlog  a  large  amount  of 
money  to  different  creditors;  that  these  credi- 
tors presented  tbeir  claims  for  pay^ment  under 
the  assignment;  that  the  complamant  objects 
to  the  payment  ot  them.  The  answer  also 
states  that  Burrows  is  insolvent,  and  prays  for 
Instruction  whether  the  ctmartnership  creditors 
are  entitled  to  participate  m  the  distribution  of 
the  assigned  property. 

Wetmok  that  they  are  entitled  to  participate. 
There  is  some  conflict  of  opinion  upon  the  ques- 
tion whether  such  creditors  are  entitled  to  come 
upon  the  Individual  property  where  there  are 
copartnership  fimds,  but  it  is  generally  con- 
ceded that  where  there  are  no  copartnership 
funds  and  no  solvent  partner,  the  joint  credi- 
tors may  come  upon  the  separate  estate  pro 
rato  with  the  separate  creditors.  Ske  parte  Hajf- 
dm.  1  Bro.  Ch.  454;  Brock  v.  Bateman.  26 
Ohio  8t  609;  Piaree  v.  Cooke,  18  R.  I.  184, 187; 
LadA  V.  Oriiwtd,  9  111.  Sfi;  Ee  Sperrv'*  Ettate, 
1  Asbm.  847;  WiUler  v.  KeeUr,  8  I^ge.  167; 
Bmanwl  v.  Bird,  19  Ala.  506;  OUghom  v.  Ini. 
Bemk  €f  Oolumbu$,  9  Ga.  819. 


STATE,  «r  rd.  Edwin  METCALF, 
Attjf-Qen., 

T. 

BOaey  J.  BRIGGS. 

1.  In  a  town  where  the  practice  has  ob- 
tained to  put  up  for  bids  in  open  town 
meetinfif  the  collection  of  taxes,  and  to 
treat  the  lowest  bidder  as  chosen  col* 
leetor  on  bis  fumishiiiK  satisfactory 
sareti«^  in  such  open  town  meetiuK;— 
held,  tiiat  one  who  was  the  lowest  bidder, 
bat  who  reftised  to  fnmlah  sareties* 
was  not  chosen  collector. 

S.  Where,  after  such  refusal,  the  collection 
was  a^Un  put  up  for  bids,  and  another 
person  was  the  lowest  bidder  and  snre- 
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ties  then  and  there  named  by  him  were 
accepted  and  he  declared  elected  as  col- 
lector, he  is  entitled  to  the  ofBoe,  al- 
thoiwh  his  bid  was  not  as  low  as  that  at 
Uie  flrat  bidder,  who  rinsed  to  foniirii 
Boreties. 

(Kent  Decided  Deoenit>w  9,  U86.) 

UO  WARRANTO.   On  demurrer  to  the 
information.  OoemiUd. 
The  facts  are  stated  in  the  opinion. 
Mr.  Eira  K.  Parker,  for  relator. 
Mr.  Samoel  W.  K.  Allen*  for  respmideBU 


Per  Curiam ; 

This  is  an  information  in  the  nature  of  afw 

warranto  for  the  removal  of  the  respmide&l 
from  the  office  of  collector  of  taxes  in  the  ton 
of  West  Greenwich,  which  office  heclumsaDd 
is  exercising.  The  information  sets  forth  thai 
prior  to  ISfl  it  has  been  the  practice  in  sud 
town  for  several  years  to  put  up  for  bids  is 
open  town  meeting  the  collection  of  taxes,  and 
to  treat  the  lowest  bidder  as  chosen  collector, 
upon  tals  compliance  with  the  conditions  neces- 
sary to  qualify  him;  that  in  May.  1871,  It  wac 
voted  by  the  town  in  town  meeting  "that  rot- 
lectors  of  taxes  hereafter  furnish  satisftctorr 
sureties  in  open  town  meeting  on  the  day  of 
their  appointment;"  and  that  since  then  the 
practice  has  been  for  the  lowest  bidder  to  jamt 
the  sureties  whom  he  intends  to  give  upoa  hb 
bond,  and  upon  the  acceptance  of  the  same  m 
such,  for  the  moderator,  without  further  actioir 
to  declare  the  lowest  bidder  to  have  been  elected. 
The  information  further  sets  forth,  that  at  the 
town  meeting  held  May  81,  1886,  for  the  elec- 
tion of  town  officers,  the  respondent  was  tit 
lowest  bidder,  his  bid  being  $S6,  but  that  be 
refused  to  furnish  the  names  of  snxeties  npos 
his  bond  as  required  by  the  vote;  and  nrt 
thereupon  the  collection  was  agun  put  up  for 
bids  and  Isaac  C.  Andrews  was  the  lowest 
bidder,  his  bid  being  $60,  and  that  the  snretie» 
then  and  there  named  by  him  were  accepted; 
and  that  he  was  thereupon  declared  by  tlie 
moderator  to  hare  been  duly  elected  coBector. 
The  information  is  demurred  to  and  tbetnly 

Siestion  raised  under  Uie  demurrer  is  wbetbtf 
e  resp>ondent  is  entitled  to  the  office  by  virtw 
of  the  action  of  the  town  as  set  forth. 

We  think  he  is  not.   The  practice  stated  ia 
the  information  can  only  operate  as  an  ekctioa 
when  it  is  generally  acquiesced  in.  Acquiel- 
cence  cannot  be  assimied  iinless  all  the  ens- 
ditions  upon  which  it  is  given  be  foUUkd,  i 
are  named.   One  of  such  conditicns,  scctHdh 
to  the  statement,  was  that  the  sureties  sbonl 
be  named  and  accepted  in  open  town  me^ti^ 
This  condition  was  not  fulfilled  and  ww  » 
named,  but,  on  the  contrary,  the  town,  upa 
refusal  to  comply  with  it.  proceeded  to  a  or 
election  under  the  practice,  and  Andrews  m 
declared  to  be  elected,  the  raspraideot  neti 
having  been  declared  elected.  We  are  then 
fore  of  the  o^nion  that  the  demurrer  nntst  b 
overruled. 
Demurrer  overruled. 
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SnFBBHE  JUDICIAli  CoURT. 


Samuel  J.  STEWART 

V. 

Laura  P.  STEWART. 

A  refiual  of  marital  intercourse  while 
all  other  marital  obliKatioDS  are  per- 
formed ts  not  ■*  utter  deeertlon"  with- 
in the  meaning  of  a  lav  Mthorialng 
the  court  to  arrant  a  dlvore*  for  three 
years'  utter  desertion. 

(Feoobsoot  Decided  January  8.  1887.) 

ON  exceptions  by  libellant  to  the  order  of  the 
court  dismisBing  the  libel.  Overruled. 
Mem't.  Hnmphroy  A  A|q;»leton.  for  libel- 
lant: 

The  cbaracter  of  the  desertion  on  and  after 
January  21, 1888,  will  be  conceded  to  be  sufB- 
ciently  "utter and  oontinnoua." 

In  Bmruttv.  Bentutt,  48  Conn.  818,  the  couit 
decides  that  desertion  hi  the  marrit^  relation 
consists  in  the  breaking  off  of  cohabitation, 
with  A  determination  not  to  renew  it.  In  this 
case  the  divorce  was  denied,  because,  though 
cohabitation  had  been  broken  off  for  a  sum- 
dent  time,  yet  It  had  not  been  with  the  intent 
not  to  renew  it,  but  from  necessity.  The  court 
in  its  opinion  aara  that,  "  for  the  purposes  of 
this  case  it  is  sufficient  to  say  that  the  offense  of 
desertion  consists  in  the  cessation  of  cohabita- 
tion, coupled  with  the  determination  in  the  mind 
of  the  offending  person  not  to  renew  it.  This 
intent  is  the  decisive  characteristic;  mere  sepa- 
ration may  result  from  necessity." 

In  ^T.  Bie,  84  Ark.  87,  the  court  decides 
that  "  actual  cessation  of  cohabitation  for  one 
year  on  the  part  of  the  wife,  which  is  inten- 
tional and  without  reasonable  cause,  entitles 
the  husband  to  a  divorce,  though  during  the 
year  she  has  visited  his  house  to  visit  the  chil- 
dren, and  engaged  in  domestic  duties." 

IttJtf'ifrr^T.  Jforf-Mm^aOCaL  481,  Oieoour^ 
determines  that  "desertion  as  a  cause  of  divorce 
consists  in  the  cessation  of  matrimonial  cohabi- 
tation and  the  intent  to  desert."  And  in  Stein 
V.  Stein,  5  Col.  55,  the  court  held  precisely  the 
same  doctrine. 

In  Bailey  V.  Bailey,  21  Grat  (Va.)48.  the  court 
holds  that  "  the  alMndonment  which,  under 
the  laws  of  Virginia,  entitles  the  party  aban- 
d<Hied  to  a  divorce,  ponsistB  ci  an  actual  break- 
ing oil  of  matrimonial  cohaMtation  with  intoit 
to  abandon  and  desert." 

In  Latham  v.  Latham,  80  Orat.  (Va.)  307,  the 
court  decides  desertion  to  be  (ij  the  breaking 
off  of  the  matrimonial  cohabitation;  and  (2)  of 
an  intention  to  desert  in  the  mind  of  the  offender; 
and  that  both  of  these  must  aHnUne  to  make 
the  desertitm  complete. 

In  BergeKt  v.  OergMt,  8S  N.  J.  Eq.  204,  the 
court  says  that  to  establish  desertion  three 
things  must  be  proved:  (1)  cessation  of  cobabi- 
tation;  (2)  an  intention  in  the  mind  of  the  de- 
fendant to  desert;  and  (S)  that  the  desertion 
was  against  the  will  of  the  complainant. 

Tbe  court  of  New  Hampshire  in  Dyer  v.  Dyer, 
5  N.  H.  871,  hi  a  forcible  opinion  holds  the  law 
to  be  as  we  daim  it 
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The  only  case  we  find  which  seems  to  rec- 
ognize a  different  doctrine  is  Southwiek  t. 
Bouthwiek,  97  Mass.  837.  The  application  for 
divorce  in  that  case  was  based  on  Oen.  Stat, 
of  Mass.  of  1860.  chap.  107,  §  7.  By  that 
statute  the  sole  cause  of  divorce  is  desertion, 
and  the  case  referred  to  holds  that  desertion 
means  the  abandonment  of  all  tbe  duties  and 
obligations  connected  with  the  married  relation, 
—  the  ancillary  and  subordinate  duties  as  well 
as  the  chief  and  central  element,  matrimonial 
intercourse.  But  even  this  case  is  modified  and 
greatiy  weakened  by  tbe  case  of  Magrath  v. 
Mograth,  more  recently  decided  by  the  same 
court  snd  reported  In  108  Haas.  577.  where  the 
court  holds  and  deddes  that  desertion  may  ex- 
ist where  there  Is  a  contimud  observance  the 
party  deserting  of  some  of  the  most  impcnrtant 
ancillary  obligations. 

Bishop,  the  learned  author  on  Marriage  and 
Divorce,  remarks  in  rdation  to  Souihaiek  v. 
Southwiek,  tlist  "  looking  at  this  question  in 
the  light  of  legal  principle,  it  becomes  plain  that 
if  the  result  arrived  at  by  the  Massaohuaetts 
court  ts  sound.  It  is  tor  reaBoos  that  have  not 
yet  been  Judicially  assigned. 

"If,  then,  not  from  any  justifiable  cause,  but 
willfulness,  or  a  desire  to  injure,  or  from  mal- 
ice, a  married  party  takes  a  separate  room  in 
the  house,  and  not  as  a  mere  temporary  expe- 
dient, not  on  c(Hiddenition  of  health,  but  a*  a 
willful,  irrevocable  act,  abandons  forever  all 
matrimonial  intercourse,  the  adjudged  law, 
speaking  through  its  principles  rather  than  by 
a  resolving  of  the  exact  question,  makes  It  de- 
sertion." 

1  Bfah.  Mar.  &  Div.  778,  770.  See  vol.  1, 
%  870,  and  note  1,  also  g  777,  note  2,  as  to  the 
meaning  of  the  word  "cohabitation,"  and  that 
it  means  matrimonial  intercoarae,  or  soch  liv- 
ing together  as  that  matrimonial  interconrse 
must  be  inferred. 

Me$»r9.  Charles  HnanUn  and  J.  Hnteh- 
in^,  for  libellee. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

The  power  of  the  court  to  decree  divorces  is 
derived  solely  from  the  statute.  It  has  no  com- 
mon-law jurudiction  over  such  matters.  It  can 
decree  a  divorce  for  such  cause  only  as  tbe  Legis- 
lature authorizes.  The  only  statute  authority 
relied  upon  in  this  case  is  that  clause  authoriz- 
ing the  court  to  decree  a  divorce  for  utter  deser- 
tion continued  for  three  consecutive  years  next 
prior  to  the  filing  of  the  Ubel. 

This  case  tlwefore  preBOits  the  queaUon 
whether  the  Legidature  or  that  statute  intended 
to  authorize  a  divorce  where  one  party,  with- 
out good  f»u8e,  denies  the  other  sexual  inter- 
course for  three  consecutive  years. 

In  England,  former^,  divorces  were  not  al- 
lowed for  desertion.  The  only  remedy  for  such 
a  wrong  was  a  suit  in  tbe  ecclesiastical  courts 
for  a  restitution  of  conjugal  rights.  But  those 
courts,  while  requiring  the  offending  party  to 
retunf  and  live  with  the  libellant,  never  under- 
took to  compel  the  granting  of  sexual  inter- 
course. They  made  acleardistinction  between 
"marital  intercourse"  (sexual  intercourse)  and 
"  marital  cohaUtation"  (living  together).  The 
latter  was  a  rij^t  to  be  enf weed  by  the  courts. 
The  former  was  a  right  to  hs  enftaned  <mly  in 
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foro  conseientia.  Lord  Stowell,  in  Forster  r. 
Fonter,  1  Hap,  Con.  154,  said:  "The  duly  of 
matrimoDial  intercourse  cannot  be  compelled 
by  this  court,  thoiuh  mabimoDialcobalntatioo 
may."  In  Orin«T.&m,8AddaIIu,882,tbep^e- 
cl8e  question  arose.  It  was  a  libel  by  the  wife 
for  restitution  of  marital  rights.  It  appeared 
that  the  husband  lived  with  her  in  the  same 
dwelling,  but  refused  to  have  sexual  inter- 
course with  her.  The  libel  was  dismissed  on 
the  ground  that  there  was  no  power  in  the 
court  to  remedy  such  a  refusal.  It  was  also 
early  held  in  England  that  such  refusal  was  not 
an  act  of  cruelty.  I/Aguila/r  v.  lyAguilar,  \ 
Hag.  EccL  778. 

It  has  been  held  in  America  that  such  re- 
fusal is  not  an  act  of  cruelty,  and  that  it  will  not 
justify  desertion,  nor  any  other  marital  derelic- 
tion by  the  other  party,  lieid  v.  }ieid.  17  N.  J. 
£q.  m.%Ethbaeli  v.  Mhbach,  23 Fa.  848;  VowUt 
T.  Omilu.  112  Haw.  298. 

It  baa  also  been  expressly  held  that  such  re- 
fusal is  not  the  desertion  contemplated  by  the 
statutes  authorizing  divorces  for  desertion. 
Southwiek  V.  Southteiek,  97  Mass.  8£7;  fUeOe 
V.  Steele,  1  MacArthur  (D.  C),  505. 

Decisions  are  cited  from  the  courts  of  some 
other  States,  which  seem  to  hold  the  contrary 
do<HTine.  There  is  a  difference  between  the 
rtatutes  at  those  States  and  our  statute.  Our 
statute  uses  the  phrase  "  utter  desertion."  The 
statutes  upon  wnifdi  the  opposing  decisions  are 
tmeA  omn  the  word  "utter."  The  language 
of  our  statute,  enacted  in  1888,  is  the  same  ver- 
batim as  that  in  the  Massachusetts  statute  (Pub. 
Stat.  1883,  chap.  143,  §  1)  which  had  already 
received  judicial  contraction  in  8i»ttAwMe  v. 
Sout^uiek,  aupra.  The  inference  Is  that  our 
Legidature  in  using  the  same  language  in- 
tended the  same  construction. 

Sexual  intercourse  is  only  one  marital  rigbt 
or  duty.  There  are  manv  other  imporUnt 
rights  and  duties.  The  obUgations  the  parties 
assume  to  each  other  and  to  socie^  are  not  de- 
pendent on  this  single  one.  Many  of  these  ob- 
ligationa— fidelity,  sobrie^,  kind  treatment,etc. 
— )iave  legal  sanctions,  and  can  be  enforced  or 
their  breach  remedied  by  legal  process.  This 
obligation  in  question  is  of  a  nature  so  personal, 
and  delicate,  and  dependent  so  much  on  senti- 
ment and  feeling,  that  the  English  ecclesiasti- 
cal courts,  though  reaching  far  into  the  privacy 
of  domestic  life,  have  stupiwd  short  of  this.  We 
do  not  think  our  Legislature  intended  to  call 
the  denial  of  this  one  obligation  an  "  utter  de- 
sertion" while  the  party  might  be  faithfully 
and  perhaps  meritoriously  fulfilling  all  the 
other  marital  obligations. 

Exceptions  overrvled. 

Walton.  Daaforth,  and  Foster,  JJ., 

concurred. 

Haakell,  J.:  I  concur  In  the  opinion,  as  I 
understand  it  to  hold,  that  refusal  of  sexual  in- 
tercourse does  not  amount  to  utter  desertion, 
so  long  as  other  marital  rights  and  duties  are 
enloyra  and  performed  imder  the  marital  re- 
lanon;  and  that  it  Is  not  of  itself,  in  law,  a 
cause  for  divorce;  but  that,  whether  from  long 
continuance,  without  cause,  in  extreme  cases, 
It  mm  not  so  affect  health  as  to  become  "cmel 
and  ahnrive  treatment,"  is  a  question  of  bet,  i 
to  be  detemiined,  ineach  particular  case,  upon  I 
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its  own  particular  facts  and  circumstanc 
Nolpoke  V.  Holyoke.  78  Me.  404  (3  New  Ei 
Rep.  169). 

Peters.  Ch.  J.:  I  concur  in  the  result 
rived  at  }3j  Jwlge  Emeiy,  and  aeree  to 
statement  that  a  refusal  of  marital  mtercom 
while  maritfd  cohabitaUon  continues,  does  i 
amount  to  ' '  utter  desertion,"  a  cause  of  dlvo 
prescribed  by  our  statutes. 

But  so  far  as  the  opinion  of  the  learned  ju( 
caniefi  an  implication  that  a  refusal  of  marl 
intercourse  may  not  be  so  extreme  as  to  amoi 
to  "cruel  and  abusive  treatment,"  anoti 
cause  of  divorce  prescribed  by  our  statute 
divorce,  I  do  not  concur.  Impotence  Isa  cai 
of  divorce  in  this  State.  What  is  the  diff^^i 
to  the  husband  whether  the  wife  cannot  or  v 
not  assent  to  marital  intercourse?  If  a  divoi 
lies  in  the  first  case,  a  fortiori  should  it  in  I 
latter,  where  the  case  presents  an  inexcusa 
and  long-continued  refusal— 4iot  such  as  tl 
case— but  a  dearly  extreme  case  ? 


Lewis  F.  STRATTON  et  at. 

V. 

BMijamin  D.  COLE. 

1.  A  deed  ttonx  the  state  land  agent  co 
taining*  a  Btipnlatioii*  under  an  exii 
ing  statute,  that  when  the  poroha 
money  Is  paid,  **  then  this  is  to  be 
good  and  sufBdent  deedtooonvOTsa 
k>t8,  otherwise  to  be  null  and  void,  ai 
said  lotB  to  be  and  remain  the  proper 
of  the  State,"  does  not  oonve^  the  leg 
title. 

2.  An  extension  of  time  of  oaymeDt 
such  case  will  not  operate  to  pass  ai 
title. 

(Penobscot  ^Decided  Januaiy  8,  isn.; 

ON  report.   Judgment  for  drfmdant. 
The  option  states  the  case. 
Mmr$.  nnmphrey  A  Appleton.  f 
plaintiffs: 

A  condition  does  not  defeat  the  estate,  i 
though  broken,  until  entry  by  the  grantor ' 
his  heirs,  and  then  he  is  in  as  of  his  Tonno' t 
tate.  He  must  make  an  actual  entry  for  t] 
breach  of  the  condition;  otherwise  no  forfeitn 
is  incurred,  and  the  title  remains  unimpaired: 
the  grantee. 
Gttild  T.  JHehardt,  16  Gray,  81& 
In  Wilbur  v.  Tobey,  16  Pick.  177,  and  i 
Thompmm  v.  Bright,  1  Cush.  420,  it  was  bel 
that  the  statute  of  18  Henry  VI.  chap.  t(,  wi 
In  force  in  the  Commonwealth  of  Haauchi 
setts.  That  statute  provides,  savs  Wilde,  J 
in  l^umpmm  t.  BrighA,  that  all  letters  pMei 
or  grants  of  lands  and  tenements,  before  offl< 
found  or  returned  into  the  exchequer,  shall  t: 
void. 

An  "inquest  of  office"  or  "  office  foaod 
was  an  inquiry  made  by  the  king's  officos,  hi 
sheriff,  coroner,  ore8cheatom'rtoteoAai,orb; 
writ  sent  to  them.  Where  an  individual  mui 
make  an  entry  at  common  law,  the  Stste,  b 
defeat  an  estate  for  condition  bn^oi,  mta 
have  an  inquest  of  office,  or  hs  equiTBlnt(sM 
the  common  law  uprai  this  matter  is  still  ii 
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force  in  this  State),  fortbat  purpose,  or  by  com- 
missioners specially  appointed,  concerning  any 
matter  that  entitles  the  kin^  to  the  possession 
of  the  lands  and  tenemeDts,  goods  or  cliattels. 
This  is  done  by  juiy  of  no  determinate  num- 
ber, being  either  twelre,  or  less,  or  more. 

8  Bac.  Abr.  98,  title  Prerogative. 

Btamford  lays  it  down  that  in  all  cases  where 
a  subject  shaU  not  have  possession  In  deed  or 
in  law  without  entry,  the  kine  will  not  be  en- 
titled wftbout  "office  found  or  other  matter 
of  record— as  if  the  king  claims  upon  a  forfeit- 
ure or  a  condition  broken. 

Id.  citing  cases. 

It  is  one  of  the  principles  of  the  common 
law,  upon  which  tbe  security  of  private  prop- 
erty from  the  grasp  of  power  depends,  that  the 
crown  can  only  take  by  matter  of  record. 

8BL  Com.  m. 

The  construction  of  this  statute  (18  Henry 
YI.  chap.  6)  was  very  fully  considered  in  Doe 
T.  ReMm,  12  East,  96. 

In  Jaekton  v.  Adarm,  7  Wend.  867,  it  waalde- 
clared  that  if  an  estate  escheat  by  the  death  of 
the  tenant  withoutheirs,  yet,  unnl  offlcefound, 
tbe  State  has  no  right  to  enter  and  take  pos- 
session; and  a  gruit  of  the  land  before  office 
fbund  conveys  no  title.  "This  principle,"  tbe 
oonrt  says  in  l^ni^aonv.  Bright,  1  Cush.  430, 
"  tuquesdcmably  applies  to  the  case  of  forfeit- 
ure." 

In  People  v.  Avum,  1  Cai.  416,  the  defendant 
entered  upon  certain  lands  which  he  claimed 
under  a  conditional  grant  the  condition  of 
which  was  never  poformed.  By  direction  of 
the  Legislature  of  New  York,  the  attorney- 
general  filed  an  information  against  the  defend- 
ants for  an  intrusion  ou  said  lands.  Judgment 
was  ordered  for  tbe  defendants,  there  having 
been  no  inquest  of  office,  tbe  court  laying  down 
these  principles  as  incontrovertible: 

"1st.  That  the  State  can  acquire  seisin  or 
possession  of  land,  for  breach  of  condition,  by 
matter  of  record  only. 

"2d.  That  generally,  where  entry  is  neces- 
sary in  the  case  of  a  common  person,  an  office 
is  necessary  to  entitle  the  State." 

In  the  great  case  of  Fairfas^t  Devisee  v.  Hun- 
ter'a  Leasee,  7  Cranch,  629  (11  U.  3.  bk.  8.  L. 
ed.  461),  Lord  Faii^  inherited  fnun  his  an- 
cestors the  dtle  to  all  that  entire  territory, 
called  the  Northern  Neck  of  Virginia,  which 
they  acquired  by  conditional  grants  from 
Charles  II.  and  James  II.  In  1781,  Lord  Fair- 
fax, being  a  citizen  and  inhabitant  of  Virginia, 
died  and  devised  his  lands  to  Denny  Martin, 
upon  condition  that  he  would  take  the  name 
and  arms  of  Fairfax,  which  he  did.  The  de- 
fendant contended  that  Denny  Fairfax,  being  an 
alien  enemy,  no  title  passed  to  him  under  the 
devise.  In  1789  part  of  his  territory  was 
granted,  under  the  hand  of  the  ^vemor  and 
seal  of  the  Commonwealth  of  Virginia,  to  David 
Hunter. 

Judge  Story,  for  the  court,  says  that  Denny 
Fidrfaz  had  a  complete  though  defeasible  title 
by  virtue  of  Ae  devise,  and  as  the  possession 
was  either  vacant  or  not  adverse,  of  course  the 
law  united  a  seisin  to  his  title  in  the  lands  in 
contrOTersy,  and  this  title  could  only  bedevested 
by  an  inquest  of  office,  perfected  by  an  entry 
and  seizure  when  the  poraession  was  not  vacant. 
And  DO  grant  by  the  Commonwealth,  accord- 


ing  to  the  common  law,  could  be  valid  tmtU 
tbe  title  was  by  some  means  fixed  in  the  Com- 
monwralth. 

This  deed  was  given  in  1884,  and  the  notes 
were  severally  due  in  October,  1BS4, 1835, 1836, 
1837.  The  first  two  notes  were  jmid;  but  the 
last  two  notes,  it  is  alleged,  were  not  paid  at 
maturity;  and  if  the  payment  of  these  notes 
constituted  a  condition  precedent,  which  we 
deny  (see  Spoffordr.  True,  88  Me.  884),  the  per- 
formance of  such  condition  has  been  waived 
hy  tbe  State,  and  a  condition  subsequent  sub- 
stituted therefor. 

Chap.  84  of  the  Laws  of  1840  is  identical  in 
language  with  chap.  852,  g  1838,  ezceptingtbat 
it  still  further  extends  the  payment  of  the  in- 
terest until  July  1,  1840,  and  tbe  payment  of 
the  balance  due  on  said  notes  for  twenty -four 
months  from  the  approval  of  the  Act.  The 
Act  was  approved  March  18, 1840,  so  that  the 
payment  of  the  balance  was  extended  until 
March  18, 1842. 

Nowthe  case  of  Tkomptonv.  Bright,  1  Cush. 
430,  authoritatively  settles  tbe  soundness  and 
accuracy  of  our  proposition,  thftt  by  these 
enactments  enlarg&g  the  time  of  payment  the 
condition  precedent  contained  in  the  grant  to 
the  Pierces  was  converted  into  a  condiuon  sub- 
sequent. 

"  If  the  grant  be  a  publicone,  it  must  be  as- 
serted," says  the  court  in  SeAuUnberg  v.  Harri- 
man,  21  Wall.  44  (88  [J.  S.  bk.  22,  L  ed.  551), 
"by  judicial  proceedings  authorized  by  law, 
the  equivalent  of  an  inquest  of  office  at  com- 
mon law,  finding  the  fact  of  forfeiture,  and  ad- 
judging the  restoration  of  the  estate  on  that 
ground,  or  there  must  be  some  legislative  as- 
sertion of  ownership  of  the  property  for  breach 
of  the  condition,  such  as  an  Act  directing  the 
possession  and  appropriation  of  tbe  propertv,or 
that  it  be  offered  for  sale  or  settlement.''  Orit 
may  be  after  judicial  invesUgation,  or  by  tak- 
ing possession  directly,  under  the  authority  of 
the  ^vemment, without  these  prdiminszy  pro- 
ceedings. 

United  States  v.  Bepeaiignjf,  5  Wall.  367  (72 
U.  8.  bk.  18.  L.  ed.  637). 

These  acts  nowhere  dispensed  with  the  l^al 
prerequisites,  necessaiy  to  be  taken,  in  order  to 
work  a  forfeiture  for  condition  broken,  either 
expressly  or  inferentially. 

There  must  be  some  act  of  notoriety  on  the 
ptirt  of  the  grantor,  some  opportunity  for  a 
grantee  upon  a  condition  subsequent,  to  have 
a  hearing  and  ic  some  way  to  meet  the  issue 
whether  tbe  condition  of  the  grant  baa  been 
broken  or  not.  Tbe  freehold  cwinot  be  devested 
oat  of  one,  but  by  some  notorious  act  by  which 
it  may  appear  that  it  is  In  another.  Now,  an 
office  of  entitling  is  necessary,  to  give  the  no- 
toriety and  fix  the  title  in  thesovereign.  So  it 
was  adjudged  in  the  Page  Case,  5  Coke,  22,  and 
bas  been  uniformly  recognized,  says  Story  in 
Fairfas^s  Devisee  v.  Hunter's  J^essee^  supra. 

No  mdividual  can  assail  the  title  the  State 
has  conveyed,  on  the  ground  that  the  grantee 
has  failed  to  perform  the  conditions  annexed 
{Sehulenberg  v.  Harriman,  supra,  citing  many 
authorities);  and  the  reason  of  the  rule  is  tersely 
stated  in  Hooper  v.  Cummiiigs,  45  Me.  866: 
"  '  When  condition  is  once  annexed  (says  Cut- 
ting, J)  to  a  particular  estate,  and  after,  by  an- 
other deed,  (ae  reversion  la  granted  by  tbe 

391 


Digitized  by 


Google 


890 


New  Eholaitd  Rbfobtbb— Scp.  Jud.  Or.  of  Haikb. 


maker  of  the  conditioD,  the  coDdilioD  is  gone.' 
6  Vin.  Ah.  806.  Then  there  is  no  person  caper 
hie  of  making  the  eatxj  or  didm;  the  grantor 
cannot,  for  he  has  parted  with  his  interest;  the 
grantee  cannot,  because  he  is  a  stranger  to  the 
condiUoQ." 

In  1H41  the  Pierces  released  to  the  State  all 
their  right,  title,  and  interest  In  and  lo  lot  8, 
and  other  lands.  True,  the  latter  deed  was 
first  recorded,  but  inasmuch  as  they  bad  noth- 
ing to  convey  in  1841,  having  previously 
granted  to  the  Holvokes  the  premises  in  dis- 
>ute,  nothing  passea  to  the  State  by  their  re- 


Coe  r.  Pertoru  Unknoum,  48  He.  4Sl3;  WaOeer 
T.  lAneoln,  46  Me.  67. 

The  defendant  has  still  another  defense.  If 
he  acquired  no  title  by  deed  to  lot  B,  he  insists 
he  has  acquired  one  by  disselBin. 

Evideooe  of  adverse  possession  of  land  Is  to 
be  construed  strictly,  and  every  presumption  is 
to  be  made  in  favor  of  the  true  owner. 

CamjMl  V.  Campbell,  18  N.  H.  485;  Baie  v. 
Gliddm,  10  N.  H.  402;  Rilet/  v.  Jameton,  8  N. 
H.  26;  iMiUl  V.  P(M-kffr,  8  N.  H.  49. 

In  Slater  v.  Jepheiton,  6  Cush.  129,  Chi^ 
JuitieeSbswmijB:  "On  the  suMect  of  disseisin, 
the  tenant  offered  evidence  tending  to  show  oc- 
cupation, by  cutting  wood  Kod  timber  lor  use 
and  for  sale,  the  cutting  off  at  one  time  of  all 
the  wood  Mid  timber  standing  on  Uie  premises, 
the  clearing  of  a  small  piece  of  the  land  with  a 
view  to  cultivation,  the  sale  of  a  part  of  the 
premises,  the  running  of  a;line  between  the 
premises  and  the  demandants'  other  land,  and 
the  marking  of  the  line  run  by  lopping  trees. 
«  •  *  'pijg  y^(j  demanded  was  open  and  unin- 
cloaed  woodland.  *  *  *  According  tothe  cases 
decided  in  Massachusetts,"  the  chief  justice 
goes  on  to  s^,  "and  in  Maine  whilst  a  part  of 
toe  State  of  Massachusetts,  these  acts  are  not  in 
their  nature  acts  of  exclusive  possession,  and 
therefore  do  not  constitute  proof  of  disseisin." 

See  Parker  r.  PaTker,  1  Allen  246;  Morriton 
T.  Chapin,  97  Mass.  78. 

Fencing  the  land  and  depasturing  cows  upon 
it  are  not  enough  to  constitute  a  di^lsin  {Pray 
V.  Pierce,  7  Mass.  888);  nor  is  it  enough  to  make 
a  lop  fence,  or  possesiBion  fence,  merely  by  felU 
log  trees  and  lopping  them  one  upon  another 
around  the  land  lOobum  v.  HoUit,  8  Met.  126); 
nor  to  make  an  entry  under  a  recorded  deed 
and  pay  the  taxes,  unless  he  who  entered  had 
continued  openly  to  occuot  and  improve  it 
{Little  V.  Megquiar,  2  Me.  ITO). 

Mr.  Justice  Gray  delivered  the  oinnion  of  the 
court,  and  upon  this  branch  of  the  case  said  as 
follows: 

"  The  testimony  introduced  by  the  tenant  to 
prove  a  disseisin  tended  to  show  no  more  than 
an  entry  upon  the  land  In  question,  a  cutting  of 
wood  and  timber  from  year  to  year  over  the 
whole  lot,  and  a  clearing  and  cultivation  of  a 
portion  of  the  land,  without  building  upon  or 
fencing  any  part  of  it.  To  the  extent  to  which 
the  land  has  been  cleared  and  cultivated,  full 
effect  was  given  to  the  disseisin  relied  on,  by 
the  ruling  that  twenty  years  of  open,  uninter- 
rupted, adverse  possession  of  land,  under  a 
claim  of  right,  would  be  suiBcient  to  establish 
a  title  thereto."  "  It  is  is  well  setUed  in  this 
Commonwealth  that  mere^  cutting  wood  and 
timber  from  wild  land,  and  deuing  and  culti- 


vating a  part  of  it,  an  no  proof  of  disMi^  1 
yond  that  part." 

Slater  V.  Jepheraon,  6  Cush.  120. 

Thus  eroT  eleibent  the  toianf  s  all^ 
disseisin  has  been  squarely  met  by  an  aatbi 
tative  deddon,  and  squarely  overthrown, 
will  not  avail  him  to  invoke  the  statute 
changing  the  rule  of  the  common  law,  s 
claim  his  was  a  statute  disseisin,  for  here  ag: 
he  is  confronted  by  Tilton  v.  Hunter.  24  Me. 

Mem*.  Barker*  Toae  A  Barkw*  for 
fendant: 

The  tiUe  was  always  In  the  Btate,  the  no 

not  having  been  paid.  There  was,  therefc 
no  need  of  any  act  by  tbe  State  to  regain  p 
session.  But  were  it  so,  the  possession  by  Lc 
bard  and  his  grantees,  as  grantee  or  aasigi 
of  the  State,  was  the  possession  of  the  State 

Smith's  Laws  1821,  chap.  48;  Rev.  Stat.  18 
chap.  127;  Rev.  Stat.  1867,  chap.  08;  Rev. » 
1888.  chap.  98. 

No  proceedings  were  necesaa^  such  as  tb 
statutes  provide.  That  is  only  m  case  of  lef 
lative  grants,  and  not  where  lands  have  bi 
eoUl  and  conveyed  by  deed. 

11  Mass.  198;  16  Pick.  177. 

By  possession  under  a  recorded  paper,  ti 
extenoB  to  the  botrndaries  contained  mtbedo 
otberwiae  It  is  confined  to  ibApommiopedi*, 

60  Am.  Dec.  718;  Pnprietortof  KennA 
Purcham  T.  Sprtnger,  A  Mass.  416;  Propriet 
of  Kennebtfk  Ptirehase  v.  LtUoree,  2  Ue.  279. 

From  these  cases  and  Higbee  v.  Biee,  6  Ms 
844,  and  Jaektonv.  Eltton,  12  Johns.  454.  iti 
pears  thfit  if  a  man  enters  upon  a  tract 
land,  under  a  deed  duly  regut^ed,  thou 
from  one  having  no  legal  title  to  the  land,  a 
has  a  visible  possession,  occupancy  and  i 
provement  of  only  part  of  it,  such  occupati 
and  improvement,  being  continued  for  thii 
years,  is  a  disseisin  of  the  true  owner  of  t 
whole  tract. 

Little  V.  Meffguier,  2  Me.  178. 

Emery,  J.,  delivered  the  ofdnkm  of  I 

court: 

In  this  real  action  both  partleB  claim  ti 
from  the  State,  under  dee(U  from  the  la: 
agent.  The  deed  dated  April  4,  18S4,  from  t 
land  agent  to  the  Pierces,  under  whom  the  < 
mandaots  claim,  is  the  eaiUer  deed,  and  is  to 
the  first  considered. 

The  demandants  contend  that  by  this  de 
the  fee  in  this  land  passed  from  the  State  to  t 
Pierces— that  the  State  only  retained  a  right 
recover  back  the  fee  in  case  payment  was  n 
made.  They  cite  authorities  tending  to  ests 
h'sh  the  proposition,  that  in  such  cases,  whc 
the  fee  once  passes,  it  does  not  revest  io  t 
State  by  l^e  mere  failure  of  the  grantees  topi 
form  the  condition;  that  there  must  be  soi 
affirmative  proceedings  by  tiieState,— bysu 
by  inquest  of  office,  or  some  other,— to  trai 
fer  tbe  fee  and  seisin  back  to  the  State;  that  u 
til  such  proceedings,  the  fee  is  still  in  t! 
grantee,  though  tbe  conditions  remained  u 
performed.  Tbey  contend  further,  that  if  ti 
condition  in  this  deed  was  a  condition  pret 
dent,  itwaschangedintoaconditionsubseqiiei 
by  the  exteorion,  hy  the  State,  of  tbe  tims  f 
the  performance  of  Uie  condition,  and  thus  w 
brought  wiUiin  tbe  rule  above  stated. 

It  IS  necessaiy,  therefore,  to  ascertain  vh 
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estate  bx  tbis  land  passed  to  tbe  grantee  under 
that  deed,  and  what  estate  remained  io  the 
State.  The  State  was  bound  by  such  deed  only 
asit  authorized  the  land  agent  to  give,  and  the 
crantee  could  only  receive  sach  estate  in  the 
land  as  the  State  autluHized  the  land  AaaA  to 
convey.  The  grantee  of  the  State,  and  those 
-daimmg  under  blm.  would  be  bound  by  any 
existing  statute  at  the  time  of  the  sales  and  the 
deeds.  The  effect  of  the  deed  must  be  judged 
by  the  statutes,  as  well  as  by  the  terms  of  the 
-deed. 

The  earliest  statute  (Act  1834,  chap.  356)  re- 
quired one  half  cash,  and ' '  a  good  ana  sufficient 
mrety"  for  the  balance,  before  giving  the  deed. 
The  Act  of  1826,  chap.  im.  reserved  for  the 
State  a  lien  on  all  timbw  lands,  and  required 
"  good  sureties,"  or  notes  and  a  mortgage,  in 
the  case  of  other  sales.  The  Act  of  1881,  chap. 
510,  required,  in  the  case  of  settling  lands,  suf- 
ficient penonal  eecurity,  or  notes  secured  by  a 
mortgage  of  the  land,  before  giving  the  deed. 
The  Act  of  1832,  chap.  80,  %  i,  which  was  in 
force  at  the  date  of  this  deed,  provided  that  "in 
the  sales  of  land  by  the  land  agent,  the  lien 
which  the  State  retains  in  the  land  as  security 
for  the  payment  of  the  purchase  money  may  tie 
expressed  in  the  deed  of  conveyance  from  the 
State,  instead  of  taking  a  mortgage  thereof. " 

At  the  first  no  deed  could  be  given  without 
caah  or  good  peraonal  security.  Then  a  mort- 
gage back  was  substituted  for  personal  secu- 
rity. Then,  tor  greater  convenience,  this  mort- 
gage security  was  to  be  expressed  in  the  deed 
from  the  State,  instead  of  a  separate  and  addi- 
tional Instrument.  This  course  saved  expense, 
and  the  inconvenience  of  recording  and  pre- 
serving large  flies  of  mortgages. 

It  seems  clear  that,  however  expressed  and  in 
whatever  instrument,  the  lien  or  estate  to  be  re- 
tained by  the  State  was  at  least  as  effectual  and 
sreat  as  that  of  a  mortgagee.  To  retain  a  lien 
for  the  purchase  money  Is  to  retain  the  legal 
title,  the  proprieieu,  though  the  thing  may  go 
into  the  care  of  the  vendee.  Oakes  v.  Moore, 
24  He.  214. 

The  various  legislative  Acts  show  ttiat  the 
State  was  to  retain  this  much.  Whatever  lao- 
euage  the  land  agent  used  in  writing  the  deed, 
ft  could  convey  no  more  than  the  statutes  con- 
tern  plated,  no  greater  estate  than  that  of  a  mort- 
gagor. Such,  indeed,  seems  to  have  been  the 
nearly  contemporaneous  construction  of  these 
statutes.  In  the  Revision  of  1841  they  were 
expressed  in  this  language:  "And  the  liens 
above  mentioned,  .being  so  retained  by  the 
terms  of  the  land  agent's  deed,  shall  be  equiv- 
alent to  a  mortgage  of  the  same  land  to  the 
State."  The  agent's  deed  we  are  considering 
was  drafted  upon  the  same  theory.  There  is  in 
it  no  provision  for  a  reverter.  U  provides  that 
If  the  notes  ate  paid,  "  then  this  to  be  a  mod 
and  snfllcient  deed  to  convey  said  lots;  other- 
wise to  be  null  and  void,  and  said  lots  to  be 
and  remain  the  property  of  the  State."  It  is 
analogous  to  a  bond  for  a  deed,  authorizing  the 
oblicee  to  eater,  but  carefully  retaioing  the  title 
until  payment. 

That  the  Legislature  understood  that  the  fee 
was  unconveyed,  that  no  proceedings  were  ne- 
cessary to  revest  it  in  the  State,  is  evident  from 
the  Act  of  1843,  chap.  88,  %  4.  This  Act  pro- 
vided that  aU  lands  which  had  been  sold  by  the 
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land  agent  prior  to  Aufnist  1,  1841  (including 
this  sale,  of  course),  might  be  declared  by  the 
land  agent  to  be  fot^eit«l  lands  upon  the  non- 
payment of  the  notes  given  for  the  same,  etc. 
It  was  also  provided  in  the  same  Act  that  the 
land  agent  might  sell  such  lands. 

It  appears  that  the  last  two  notes  named  in 
the  deed  have  never  been  paid.  It  also  appears 
that  this  land  was  afterwards  placed  by  the 
land  agent  upon  the  list  of  '*  forfeited  lands" 
in  the  land  office,  and  conveyed  by  the  land 
agent,  by  deed  of  October  7, 184S,  under  the 
Act  of  1842.  The  grantee  under  this  last  deed 
went  into  posseaaion  of  the  land,  and  his  title 
and  possession  have  come  to  tiie  tenant  in  this 
action.  A  mortgagee  in  this  State  hastbe  legal 
title,  and  if  he  or  his  assigns  be  in  possession, 
the  mortg^or  cannot  recover  possession  until 
he  shows  affirmatively  a  performance  of  the  con- 
dition. Qilmanv.  WiUa,  66  Me.  278;  JeaettY. 
HamUiK  68  Me.  172. 

If  our  construction  of  the  statutes  and  deeds 
is  correct,  this  tenant  cannot  be  evicted  by 
these  demandants,  so  lone  as  the  purchase  mon- 
ey remains  unpaid.  Under  this  construction, 
the  extensions  of  time  of  payment  allowed  in 
the  subsequent  resolves  did  not  destroy  the 
lien— did  not  pass  the  title.  Such  extensions 
perhaps  waived  a  forfeiture,  extended  the 
time  for  redemption,  but  did  not  extinguish  the 
State's  legal  title  and  leave  to  it  only  a  right  of 
action. 

Judgment  for  the  tenant. 

Petera,  Ch.  J.,  Walton,  Danforth* 
Fantw,  KDd  Haskell.  JJ.,  concnrred. 


John  L.  WIN8HIP 
c. 

PORTLAND  LEAGUE  BASE  BALL  & 
ATHLETIC  ASSOCIATION. 

1.  Where  a  contract  for  employment  re- 
serves to  the  employer  the  rig'ht  to 
diaeharKe  the  employee  if  tram  negU- 
gnence  or  illnees  or  any  other  cause,  in 
the  judgment  of  the  employer,  he  be- 
comes unfit  to  satisfaotorilv  fulfill  Uie 
duties  required  of  him,  and  makes  the 
employer  the  sole  Jadgfe  of  the  aofll- 
eiency  of  the  reason  of  discharge,  it 
does  not  ^ve  the  employer  the  rl^fht 
to  discharge  withont  a  reason* 

2.  In  such  a  case  the  law  reqnires  of 
the  employer  the  utmost  good  fUth 
in  jodginjr  of  the  snfflcieney  of  the 
reason.  It  would  not  allow  htm  to 
falsely  pretend  that  the  employee  was 
incompetent  when  the  real  reason  was 
the  refusal  of  the  employee  to  submit  to 
a  zedaction  of  bis  compensation. 

4Cuml)erlBncl  Decided  January  18,  IWr.) 

ON  report.  Dtfendant  defaulted. 
An  action  for  damages  for  breach  of  a 
contract  whereby  the  defendant  agreed  to  pay 
the  plaintiff  $780  for  six  months'  services*  com- 
mencing April  IS,  1686,  in  managing  the  busi- 
ness of  rase  ball. 

The  eighth  clause  of  the  contract  was  as  fol- 
loiro: 
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"Eighth.  And  it  is  hereby  mutually  aereed 
by  the  said  parties  hereto,  that  should  the  said 
party  of  the  second  part  at  any  time  or  times, 
or  in  any  manner,  fail  to  comply  with  the  cove- 
nants and  agreements  herein  contained,  or  any 
of  them,  or  with  any  of  the  rules  and  regula- 
tions of  the  said,  toe  Eastern  New  England 
AModatioo  of  Base  Ball  Clubs,  or  with  the 
rules  and  regulations  of  the  said  party  of  the 
first  part,  which  now  are  or  may  hereafter  from 
time  to  time  be  made  or  instituted,  or  should 
the  said  party  of  the  second  part  at  anv  time  or 
times  be  careless,  indifferent,  or  conduct  him- 
self in  such  a  manner  as  to  injure  or  prejudice 
the  interests  of  the  said  party  of  the  first  part, 
or  should  the  said  party  of  the  second  part  be- 
come ill,  or  otherwise  unfit  from  any  cause 
whatever,  in  the  judgment  of  the  said  party  of 
the  first  part,  to  nilfilt  in  a  satisfactory  manner 
the  duties  which  may  be  required  of  him  by 
the  said  party  of  the  first  part,  then  and  there- 
upon the  said  party  of  tlie  first  part  shall  have 
the  ri^ht  to  discipline,  suspead,  or  discbarge 
the  said  party  of  the  second  part  as  to  it,  the 
said  party  of  the  first  part,  shall  seem  fit;  and 
the  said  party  of  the  first  part  shall  be  the  sole 
judge  as  to  the  sufficiency  of  the  reason  for 
such  said  discipline,  suspension,  or  discharge." 

Mr.  G«orge  H.  Townshend.  for  plaintiff: 

A  written  contract,  ic  the  law's  eye,  is  not  ao 
"ambiguous  emblem  of  uncertain  fate,"  to  be 
put  an  end  to  by  one  party  entirely,  or  avoided 
by  the  arbitral  Interpretation  and  judgment  of 
one  party  to  it;  ana  it  would  be  equally  un- 
authorized and  unreasonable  to  regard  the  plain- 
tiff as  subject  to  the  whim  and  caprice  of  this 
defendant.  Interpolating  its  own  secret  reason 
Is  neither  a  ground  of  argument  nor  excuse  for 
the  faithless  employer. 

.  In  the  recent  oue  of  Joof*  v.  Oraham  d  M. 
Trantportatian  Oo.  51  Mich.  589,  the  court  held 
"that  an  employer  cannot  be  tbe  final  arbiter 
in  his  own  behalf  whether  a  sufBcient  cause  of 
dismissal  has  arisen,  but  in  dismissing  he  itiust 
assume  the  responsibility  of  showing  justiflea- 
tion." 

8ee  Shaver  v.  Ingham,  58  Mich.  648;  22  Cent. 
L.  J.  188. 

The  defendant,  hi  the  case  at  bar,  nnth^ 
shows  nor  attempts  to  show  Justification  for 

dismissing  the  plaintiff. 

In  the  cases  of  Gimom  v.  Skinner,  11  Mees. 
&  W.  161,  and  Smith  v.  AlUn,  8  Fost.  &  F. 
157,  it  is  held  "not  only  that  a  sufiicient  cause 
must  be  shown,  but  also  that  the  wrong  was 
actually  the  real  cause  of  dismissal,  and  not 
merely  an  ostensible  reason."  In  the  case  at 
bar,  neither  wrongful  act  nor  cause  for  the  dis- 
missal is  shown  in  evidence. 

The  contract  was  an  entirety.  The  evidence 
clearly  shows  a  breach  and  a  good  cause  of 
action. 

Sutherland  v.  Wyer,  67  Me.  64,  and  cases; 
Synear  v.  Whsirton,  2  Cent.  Rep.  215;  Jamet  v. 
CammUtionen  uf  Allen  Cbnato,  8  West.  Rep. 
161;  Umvr  T.  Ooddard,  84  Me.  102;  19  Cent. 
L.  J.  843;  Dicey,  Parties,  Trusman'a  notes, 
1682,  58;  3  Chitty,  Cont.  lltb  ed.  p.  840, 
note  A  and  cases;  2  Add.  Cont.  Am.  ed.  1876, 
|§  888, 895,  897,  907;  Jewett  v.  Brookt,  134  Mass. 
606;  Nelson  v.  Plimpton  Fir^oof  E.  Co.  56  N. 
Y.  480;  Koplitiv.  PoweU,  15  Rep.  820;  Leather- 
herry  v.  OdeU,  7  Fed.  Rep.  641;  Speeding  v. 
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Aua,  71 N.  Y.  40:  WaOur.  jPHedimmn.Ult 
App.  602;  2  ChiUv,  Coot.  12tb  ed.  p.  1098. 

An  offer  or  readiness  to  perform  a  cootiael 
equivalent  to  performance  for  the  purpoM 
sustaining  an  action. 

Sedg.  Dam.  7th  ed.  pp.  450,  451 ;  Shannon 
Comttock,  21  Wend.  4S7;  Di^enback  v.  8tm 
66  Wis.  462;  SmiOi  t.  LewU.  26  Conn.  109. 

The  contract  is  an  entire^. 

Storit  V.  Parker,  2  Pick.  278;  Sut^eriand 
Wyer,  67  Me.  64. 

A  party  having  an  election  to  rescind  an  i 
tire  contract  must  rescind  it  wholly  «  in 
part. 

Miner  v.  Bradley,  22  Pick.  458. 

The  eighth  section  of  the  contract,  af 
specifying  certain  mutual  agreements,  o 
tinues:  "Or  should  the  said  party  of  the  aeco 
part  become  ill  or  otherwise  unfit  from  a 
cause  whatever,"  etc.,  which  clause  is  indt 
nite  and  sweeping,  and  refers  simply  to  wl 
has  been  before  specified. 

Mete.  0/ont.  ed.  1678,  p.  279,  says:  "Tbei 
and  object  of  a  sweepiiag  clause  are  genenl 
to  guard  against  any  accidental  omiarioo,  I 
it  is  meant  to  refer  to  estates  or  things  of  I 
same  nature  and  description  with  those  ll 
have  been  before  mentioned." 

The  evidence  in  this  case  shows  no  violsti 
of  any  of  the  specific  agreements  in  said  sectic 

The  general  ground  is  that  a  par^  who  tal 
an  agreement  prepared  by  another,  and  up 
its  faith  incurs  obligations,  should  have  a  tx. 
Btniction  given  to  the  Instniment  favorable 
him;  and  the  further  ground  is  that,  wbeo  . 
instniment  is  susceptible  of  two  constructioi 
—the  one  working  injustice,  andtheolhera 
sistenl  with  the  right  of  the  case,— that  o 
should  be  favored  which  standetli  with  tl 
right 

Noonan  v.  Bradley,  9  Wall.  894  (76  C.  S.  I 
19,  L.  ed.  761);  CogManv.  Stetaon,  19 Fed.  Rc 
737. 

Mr.  Frank  S.  Waterhonae,  for  defeo 
ant. 

Walton,  J.,  delivered  the  opinion  <tf  t 

court: 

The  only  question  is  wheUier  upon  the  ^ 
tiff's  evidence  alone,  no  evidence  being  wer 
in  defense,  this  action  is  maintainable.  ^ 
think  it  is.  The  defendants  contracted  wj 
the  plaintiff  for  his  services  for  six  montl 
The  contract  is  in  writing.  At  the  end  of  ttai 
months  and  a  half  they  discharged  him.  I 
r^son  was  given  for  the  dischane.  Apmni 
ly  there  was  none.  The  def^daats  claim  tt 
by  the  terms  of  their  contract  they  bad  a  rig 
to  discharge  him  at  any  time.  We  think  t 
contract  did  not  give  them  that  right.  It  i 
served  to  them  the  right  to  discharge  him 
from  negligence  or  iUness,  or  from  any  otli 
cause,  he  became  unfit  to  fulfill  the  duties  i 
quired  of  him,  and  it  reserved  to  them  the  rig 
to  be  the  sole  judges  of  the  suffldency  of  L 
reason  fw  suoi  discharge.  But  it  did  not  i 
serve  to  them  the  right  to  discharge  him  wil 
out  a  reason.  And  m  iudging  of  the  suffidea 
of  the  reason  we  think  the  law  would  requi 
of  them  the  utmost  good  faith.  It  would  n 
allow  them  to  give  a  false  reason.  It  wou 
not  allow  them  to  falsely  pretend  that  be  w 
incompetent  or  insuffidrat  when  their  real  n 
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son  was  his  Tefoaal  to  Rubmlt  to  a  reduction  of 
his  compensation.  The  error  of  the  defendants 
seems  to  have  been  in  the  assumption  that  be- 
cause they  had  a  right  to  judee  of  the  suffi- 
ciency of  the  reason  for  hia  discharge,  there- 
fore they  had  a  right  to  discharge  him  at  their 
own  will  and  pleumire,  and  without  giving  him 
anyreaflon  for  so  doing. 

We  think  the  contractviU  not  bear  this  inter- 
pretation. We  think  that  notwithstanding  the 
right  of  the  defeodants  to  judge  of  the  suffi- 
ciencT  of  the  reason  for  diacliargiDg  the  plain- 
tiff, the  reason  must  have  been  one  which  to 
some  extent  at  least  unfitted  him  for  the  dis- 
charge of  the  duties  required  of  him.  No  such 
reason  is  shown  to  have  eidsted,  or  to  have  been 
ad^dged  the  defendants  to  exist;  and  we 
thmk  nls  discharge  without  the  existence,  or 
an  adjudication  of  the  existence,  of  sudi  a  rea- 
son, was  a  breach  of  theirconbact,  andrenders 
them  liable  to  him  for  some  damages.  Suther- 
land V.  Wyer,  67  Me.  64. 

A  iMimtt  ta  to  be  entered,  and  t/te  damaget 
attema  at  nUi  priut,  at  agreed  in  Uie  report. 

Pstora,  CK  /..Virgin.  Llbb^.  Emery, 
and  HMkell,  JJ.,  concurred. 


Joseph  H.  POOR 
e. 

William  BEATTT  et  ol. 

1.  Jnatiem  oMmot  b«  selected  on  FMt 
Day  to  hear  tbe  dlaoloaure  of  a  poor 
debtor. 

9.  Wlien  there  is  no  defense  to  an  action 
on  the  bondof  a  poordebtor*  the  plain- 
tiff takes  Jndpnent  for  the  anioant  of 
his  execution,  costs  and  fees  of  service, 
with  interest. 

(Cumberland  DeoMod  Januarr  18, 1887. ) 

ON  report.  An  action  on  a  poor  debtor*-: 
bond.  Judgment  for  plaintiff. 
Mem-*.  Frank  9s  Larrabee,  for  plaintiff: 
Our  statutes,  chap.  11,  %  48,  say :  "No  court 
shall  be  held  on  Sunday  or  any  day  designated 
for  the  annua]  fast,  *  *  *  and  when  tbe  time 
fixed  for  a  term  of  said  court  falls  on  either  of 
said  days  it  shall  stand  adjourned  until  the  next 
day,  which  shall  be  deemed  tbe  first  day  of  tbe 
term  for  all  purposes." 

Mass.  Stat.  chap.  160,  %  4,  ^s:  "Courte 
shall  not  be  opened  on  Sunday,  TliankBgiring, 
Fast,  etc.,  unless  for  the  purpose  of  entering  or 
conthiuing  cases,"  etc. 

Under  its  statute  the  Massachusetts  court 
held  in  Eetee  v.  Mitchell,  14  Allen,  1S6,  that  a 
magistrate  had  no  authority  to  discharge  a 
debtor  on  Fast  Day,  in  the  absence  of  the  credi- 
tor; but,  under  its  statute,  tbe  magistrate  ap- 
plSed  to  by  the  debtor  in  the  first  instance,  bad 
Jurisdiction  without  any  act  on  the  part  of  tbe 
creditor,  and  had  express  power  of  adjourn- 
ment (see  Mann  v,  Mirick,  II  Allen,  29),  so 
that,  having  jurisdiction,  be  had  the  power  to 
adjourn. 

Under  our  statutes,  chap.  118,  §  43,  one  jus- 
tice may  adjourn,  not  exceeding  twenty-K)ur 
hours,  for  tbe  selection  of  another  Justice,  but 
a  McauA  justice  cannot  he  chosen     the  officer 
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until  tbe  creditor  has  had  a  legal  opportunity 
to  select,  and  has  refused  or  unreasonably  neg- 
lected to  appoint,  etc. 

Under  statute,  chap.  77,  %  48,  no  court  could 
be  held  on  Fast  Day;  consequently  the  creditor 
could  not  be  compelled  to  attend  on  that  day 
for  the  purpose  of  selecting  a  justice.'and  any 
sdection  made  by  an  officer  on  that  day  was 
illegal  and  void. 

See  Haekett  v.  Lane,  61  He.  81 ;  Perry  v.  Ftv  n- 
kett,  74  Me.  828. 

Meeert.  C^rmonda    JAMxy,  for  defendants : 

We  submit  that  there  is  nothing  In  tbe  stat- 
utes of  this  State  which  prevents  a" poor  debtor 
from  disclosing  on  Fast  Day  to  save  the  pen- 
alty of  bis  bond,  and  nothing  which  prevents 
the  justices  from  meeting  on  that  day  and  ad- 
journing the  proceeding  until  the  next  day. 
The  provision  in  Rev.  Stat.  cbap.  77,  ^  46,  does 
not  purport  to  apply  to  trial  justices  or  to  any 
proceedmgs  under  Rev.  Stat.  cbap.  118,  relat- 
ing to  tbe  disclosure  of  poor  debtors.  There  is 
nothing  in  Rev.  Stat.  chap.  83,  relating  to  tbe 
proceedings  of  trial  justices  in  civil  actions 
which  forbids  their  holding  court  on  Fast  Day, 
and  g  18  of  that  chapter  implies  that  for  c^ 
tain  purposes  Justices'  courts  may  be  open  on 
all  davs  except  Sunday,  inasmuch  as  it  provides 
that  tbe  appeal  must  be  entered  within  twenty- 
four  hours  after  the  judgment,  Sunday  not  in- 
cluded. Clearly,  this  provides  for  cases  in 
which  the  court  may  be  open  on  Fast  Day,  at 
least  tfxt  the  purpose  of  perfecting  an  appeal. 
Tbe  same  Is  true  of  Rev.  Stat.  chap.  118.  Sec- 
tion 6  (tf  that  chapter  provides  that  "tbe  jus- 
tices may  adjourn  from  time  to  time  If  they  see 
cause;  but  no  such  adjournments  shall  exceed 
three  days  In  the  whole,  exclusive  of  Sunday." 
By  ^  28  of  the  same  chapter  this  provision  of 
^  5  as  to  adjournments  is  made  applicable  to 
disclosures  in  cases  where  bonds  have  been  given 
like  the  one  in  suit  in  this  action.  Tbe  fair  im- 
plication from  this  provision,  we  think.  Is  that 
Sunday  alone  was  excluded,  because  on  other 
days,  ukc  Fast  Day  and  other  legal  holidays, 
the  disclosure  proceedings  might  legally  go  on. 

In  Ettee  v.  Mitc/iell,  14  Allen,  156,  it  was  held 
that  a  magistrate  has  no  jurisdiction  to  dis- 
cbarge a  poor  debtor  on  Fast  Day,  but  that  was 
because  there  is  In  the  Massachusetts  General 
Statutes  a  provision  aoatogous  to  Rev.  Stat, 
chap.  77,  4S8.  which  Is  applicable  to  the  pro- 
ceedings of  magistrates  In  civil  cases,  while  we 
claim  that  that  section  of  our  statutes  has  no 
reference  to  trial  justices. 

The  defendants  claim  that  the  facts  stated  In 
the  report  afford  a  defense  to  tbe  action,  and 
that  they  are  entitled  to  judgment.  Tbey  more- 
over claim  that  in  any  event  the  case  falls  with* 
in  the  provisions  of  Kev.  Stat.  chap.  IIS,  g  69, 
In  which  onlv  the  real  and  actual  damages  are 
to  be  assessed. 

Foet  V.  Edtearda,  47  Me.  14S. 

Walton,  J.,  delivered  the  opinion  of  the 

court: 

Justices  to  bear  a  poor  debtor's  disclosure 
cannot  be  selected  on  Fast  Day.  Fttst  Day  Is 
classed  among  the  diet  non  juridieue,  and  no 
court  can  belield  on  that  day.  If  the  time 
fixed  for  a  court  falls  on  Fast  Day,  tbe  court  is 
to  stand  adjourned  till  the  next  day.  Rev. 
Stat.  chap.  77,  %  4Si.   This  adjournment  takes 
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glace  by  operation  of  law,  aod  is  not  to  be  made 
y  the  court  itself.  There  is  to  be  do  court  on 
tbat  day.  Tbe  statute  declans  that  the  next 
day  shall  be  deemed  the  flnt  day  for  alt  pur- 
poses. It  is  to  be  deemed  the  first  day  for  tbe 
purpose  of  selecting  tbe  justices  and  organizing 
tbe  court,  as  well  as  Uie  bearing  of  the  debtor  s 
disclosure.  It  is  quite  as  important  a  part  of  the 
proceedings.  To  meet  ana  select  the  justices 
on  Fast  Day  would  as  clearly  constitute  an  in- 
terruption of  the  proper  obsrarance  of  the  day 
as  if  the  whole  proceedings  were  completed  on 
that  day.  The  presence  of  the  parties  or  thdr 
attorneys  would  oe  necessary,  and  tbe  presence 
of  the  magistrates,  and  perhaps  it  would  be 
necessary  to  procure  tbe  attenaance  of  an  offi- 
cer. ConsullatioQS  must  be  bad,  notice  given, 
and  if  the  creditor  should  happen  tu  live  a  con- 
idderable  distance  from  the  {uace  appointed  for 
the  hearing,  bis  time  for  tbe  entire  day  might 
be  consumed  by  these  preliminary  proceedings. 
We  think  the  creditor  cannot  be  compelled 
thus  to  apend  Fast  Day.  There  is  no  necessity 
for  it.  If  the  time  selected  for  tbe  disclosure 
hapneos  to  fall  on  Fast  Day,  the  whole  pro- 
ceedings are  to  stand  adjourned  till  the  next 
day  by  operation  of  law;  and  tiie  next  day,  in 
the  langu^  of  the  statute,  ia  to  be  deemed  tbe 
flrst  day  *'  for  all  purposes," — for  the  purpose  of 
selecting  the  justices  as  well  as  tbe  bearing  of 
the  disclosure.  The  disclosure  in  this  case  hav- 
ing been  had  before  justices  selected  on  Fast 
Day,  in  tbe  absence  of  tbe  plaintiff,  it  consti- 
tutes DO  defense  to  tbe  action;  and  the  plaintiff 
is  entitled  to  recover  the  amount  of  his  execu- 
tion, costs  and  fees  of  service,  with  interest,  as 
provided  in  Rev.  Stat.  chap.  118,  g  40.  The 
case  relied  upon  by  the  defendants  as  establisb- 
ing  a  different  rule  for  the  assessment  of  the 
damages  {Fom  v,  Edwards,  47  Me.  145)  was  ex- 
pressly overruled  iu  Haekett  y.Lane,  61  Me.  81. 

JudgmattfarplaiaUff.  DarMge$tobeiuaeaaed 
at  niai  prius. 

Poteiw.  Oh.  J.,  Virgin,  Ubbey*  Emery, 
and  Hukall.  JJ.,  concuired. 


Lizzie  A.  FITZGERALD,  by  Bnrke  L.  Fitz- 
gerald, her  Fatho:  and  Next  Friend, 

V. 

George  DOBBON  et  al. 

1.  A  young  fpirl  reeovered  a  verdict  of 
$1,460.  which  by  a  statutory  provision 
is  to  be  donblea  m  the  measure  of 
dajnaffca,  agalnat  tho  owner  of  a  dog 
by  wUeh  shewu  sererely  bitten,  pro- 
dncinelons  and  serious  illness  and  in- 
jury. uela,not  excessive. 

3.  In  such  a  case  it  is  not  error:  (1)  to  ex- 
elude  a  question  to  a  physician,  "if  he 
thought  tnere  would  be  any  difficulty,  in 
the  hands  of  a  good  physician,  in  having 
the  little  girl  walk  in  a  reasonable  time;" 
(2)  to  admit  evidence  showing  that  tbe 
same  dog  had  previously  attacked 
and  bitten  another  girl ;  (8)  to  admit 
the  testimony  of  a  pl^wioiau  of  an- 
other caset  (4)  to  ezunde  a  bypo- 
thetlcai  aaestion  on  cross  examination 
of  a  physician,  in  which  the  facts  sup- 
posed had  not  at  that  time  appeared  la 

396 


evidence:  (S)  to  refuse  to  instruct 
jury  "that  the  plaintiff  cannot  rem 
daswns  except  those  eaosed  by 
bite  of  tbe  dog,  beesuse  nothioir  eli 
declared  on.** 

(Bomenet— Decided  Jannair  4.  UST.) 

ON  motion  to  set  aside  the  verdict,  and 
ceptions  by  the  defendant.  Owrrvltd. 
The  exceptions,  relied  upon  in  argun 
were: 

1.  To  the  ruling  of  tbe  preddingbutic 
excluding  the  following  question  to  Dr.  Ge 
W.  Martin,  a  physician  called  by  the  del 

ants; 

•  Mr.  Baker.  "The  idea  I  wanted  to  g 
was  if  the  doctor  thought  there  would  be 
dilficulty,  In  the  hands  of  a  good  pbydcii 
bavinf^  tbat  little  child  walk  wftUn  a  rei 
able  time.' " 

2.  To  tbe  ruling  of  tbe  |Nresiding  jnsttt 
admitting  in  evidence  the  testimony  of  afe 
witness  uiat  she  was  attacked  and  bitte 
the  same  dog  before  tbe  plaintiff  was  bittt 

8.  To  tbe  ruling  of  tiie  presiding  justit 
admitting  in  evidence  the  testimony  of  a 
siclan  called  by  the  plaintiff,  relating  to  i 
tient  he  once  attended. where  paralysto  rev 
from  an  injury. 

4.  To  the  ruling  of  the  presiding  justii 
excluding  tbe  following  question  put  on  < 
examination  of  a  physician  called  by  the  p 
tiff,  tbe  facta  assumed  not  appearing  in  u 
idence  at  the  time  the  questton  was  asksd 

"If,  during  a  simple  attack  of  the  met 
tbe  patient  should  have  twice,  during  the  at 
paralysis— loss  of  control  over  Uie  left  ] 
would  not  that  indicate  the  existence  at 
time  of  spinal  disease?" 

6.  To  the  refusal  of  tbe  presiding  justii 
give  tbe  following  requested  instruction: 

"That  tbe  plaintiff  cannot  recover  dan 
here  except  those  caused  by  the  bite  of  Um 
because  nothing  else  is  declared  on." 

Tbe  verdict  of  tbe  jury  for  $1,400  wai 
single  damages,  and  judgment  was  to  be 
dered  for  double  that  amounL 

On  the  day  before  tbe  verdict  was  rend 
the  plaintiff  filed  the  following  amendoM 
the  writ,  to  which  the  defendant  objected 

"Also  for  tbat  tbe  said  defendants,  si 
Pittsfield,  on  said  aStb  day  of  June,  188i 
the  keepers  of  a  large  Eneliab  bulldog  or 
tiff;  ana  while  the  said  plaintiff  was  law 
traveling  in  the  public  street  at  said  Pittf 
on  said  June  35,  1884,  she  was  suddesl 
upon,  attacked,  and  assaulted  by  said  En 
bulldog  or  madiff  and  violently  thrown  d 
and  thm  and  there  bitten  in  the  left  hip  or  i 
fysaiddog;  and  was  then  and  there  great! 
rated  and  frightened  by  the  sudden  aassuli 
violence  of  said  dog;  and  was  then  and 
gnsatly  injured  therebv;  and  by  reason  of 
injuries  caused  by  said  dog  of  said  defend 
tbe  plaintiff  became  lame  and  disordered 
sick,  especially  In  her  left  leg,  and  has  even 
suffered  great  pain  ia  said  ic^  and  hip,  ii 
other  parts  of  her  body;  and  has  become  gr 
disabled,  and  unable  to  walk,  and  baa  renu 
^ck,  disordered  in  body,  and  lame  and  dia 
from  tbe  time  she  was  so  injured  by  said 
to  the  present  time;  and  by  reason  of  aaii 
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luries  is  UaUe  to  remain  sick,  disordered,  and 
Tame  duriog  life." 

Mmm.  Baker,  Baker,  ft  Comisk,  with 
wliom  were  J,  W.  Manaon  and  C.  A.  Far* 
well*  for  defendants: 

1.  Tlie  defeodaots  rely  witti  full  confidence 
on  their  exception,  to  the  excIuaioD  of  Dr.  ilar- 
tin's  testimony.  Mr.  Lawson,  in  his  recent 
work  on  Expert  Erldenee,  p.  107,  rale  37, 
states  that  the  oi^nioo  of  a  medical  man  upon 
the  condition  of  the  human  system,  or  the  like- 
lihood of  recovery,  is  admissible,  and  on  pp. 
114  and  115,  under  D,  he  cites  various  cases  11- 
lustratine  the  point;  and  such  is  undoubtedly 
familiar  WW, 

S.  It  is  submitted  that  the  testimony  of 
Etbel  Brackett,  that  she  had  been  previously 
bitten  by  the  defendants'  dog,  was  inadmis- 
sible. 

At  common  law  the  action  for  damages  by  a 
doK  is  based  on  the  negligence  of  its  owner, 
and  hence  cannot  be  mamtalned  without  proof 
of  tcimter. 

Le  Fore^-v.Toiman,  117  Maaa  100;  1  Thomp. 
p.  818.  §  88. 

£d  sucb  an  action,  evidence  of  a  baMt  of  a 
dog  to  bite  is  receivable,  as  tending  to  show 
knowledge  on  the  part  of  the  owner.  But 
even  then,  we  submit,  the  fact  sought  to  be 
proved  must  be  brought  home  to  the  owner's 
knowledge.  Tliat  is  the  gist  and  ob^t  of  the 
evidence. 

Le  Fared  v.  Tolman,  117Hass.  110;  Shearm. 
&  Redf.  Neg.  ^§  189, 101,  and  cases  cited  in  the 
note. 

The  evidence,  if  strong  enough,  is  perhaps 
also  admisfflble  at  common  law  to  show  motive 
on  the  part  of  the  defendants  and  to  lay  the 
foundation  for  punitive  damages. 

But  under  our  statute  the  action  is  not  based 
on  negligence,  but  is  arbitrary  and  in  a  sense 
penal,  and  requires  no  proof  but  the  fact  of  de- 
fendants' ownership  and  plalntUTs  Injury. 
Hence  in  the  statutory  action  no  tetenier  need 
be  proved. 

l^eMey  v.  Wirth,  8  Allen,  191;  1  Thomp. 
n.  218,  %  S8,  and  cases  cited  hi  note. 

Under  such  a  statute  tiieevMence  received  Is 
in  any  view  wholly  irrelevant  and  inadndsrible, 
and  only  tends,  as  here,  to  prejudice  the  de- 
fendants and  unjustly  to  swell  the  already  penal 
damages  given  by  the  statute.  This  has  been 
distinctly  passed  upon  by  the  Supreme  Court 
of  New  Hampshire,  imder  a  statute  substan- 
tially the  same  as  ours.  The  case  is  East 
KiniftUm  v.  lowU,  48  N.  H.  57  ;  8.  C.  2  Am. 
Rep.  174. 

See  also       V.  Brooki,  87  Ind.  600;  8.  C.  44 

Am.  1161).  778. 

In  Whitnei/  v.  Bayley,  4  Allen,  178,  the  court 
holds  that  the  introduction  of  immaterial  evi- 
dence is  no  ground  for  a  new  trial  if  the  jury 
are  Instructed  to  disregard  it,  and  there  is  no 
reason  to  apprelund  that  It  could  have  pre- 
judiced the  minds  of  the  jurors. 

See  also  O.  C.  <fe  Santa  Fe  R.  B.  Co.  v.  Levv, 
59  Tex.  548;  8.  C.  46  Am.  Rep.  860. 

We  urge  also  upon  the  court's  attention  the 
eiceptionito  the  narration  by  Dr.  Wilbur,  the 
plaintiff's  witness,  on  direct  examination,  of 
the  symptoms,  history,  results,  and  assumed 
causes  of  a  case  which  occuirod  in  CaUfoniia, 

HE. 


from  some  accident  of  which  the  witness  had 

no  personal  knowledge. 

In  Clark  v.  WOUtt,  35  Cal.  584,  the  court 
held  that  an  expert  cannot,  on  direct  examina- 
tion, be  questioned  as  to  the  facts  and  history 
of  cases  on  which  he  may  wholly  or  partiy 
have  formed  tiis  opinion. 

It  is  clear  that  the  attempted  withdrawal 
was  unavailing  for  two  reasons:  (1)  that  theev- 
idence  was  not  in  fact  permitted  to  he  with- 
drawn, nor  is  it  pretended  that  the  Jury  were 
instructed  to  disregard  it;  (2)  because  at  that 
stage  of  the  case  the  evidence  could  not  legally 
be  withdrawn. 

G.  C.  d  Santa  Fe  B.  S.  Co.  v.  Letm,  59  Tex. 
548;  A  a  46  Am.  R^.  869. 

4.  -  We  contend  that  the  question  asked 
the  defendants  of  Dr.  Howe,  the  plaintiff's  at- 
tending physician,  should  have  been  admitted. 
It  was  a  hypothetical  question  based  on  an  as- 
sumed fact  not  then  in  evidence,  but  which 
was  put  in  evidence  by  the  defenc^nts'  witness. 
Dr.  T^lor. 

5.  Wesutunit  that  ttie  declaration  sets  out 
no  injuiy  except  finm  the  Inte  (tf  the  dog. 
Under  a  declwation  somewhat  similar,  and 
under  practically  the  same  statute,  the  Supreme 
Court  of  Massachusetts  sustained  the  ruhng  of 
the  court  below,  that  "  unless  it  was  proved 
that  the  dog  bit  the  plaintiff,  the  action  could 
not  be  maintained." 

8eaHe$  v.  Ladd,  188  Mass.  680. 

Mr.  D.  D.  St«wart,  for  plaintiff: 

The  testimony  of  Ethel  Brackett  was  subject 
to  the  objection  that  it  was  cumulative.  No 
other  objection  was  made,  and  the  testimony 
was  properly  admitted;  and  no  exception  to  va 
adm^on  can  now  be  sustained,  except  upon 
the  ground  that  it  might  be  r^eaided  as  cumu- 
lative and  not  in  r^uttal  {Ovnmonweaith  v. 
Pierce,  11  Oray,  447;  Thampaon  t.  DtuUfiv,  66 
Me.  510);  but  such  an  exoq>tion  has  no  Iwal 
foundation.  The  learned  judge  who  tried  tae 
case  evidentiy  bad  In  mind  the  decision  of  tills 
court  in  Moore  v.  HoUarid,  86  Me.  15. 

See  also  Dane  v.  Treat,  85  Me.  198;  Dag  v. 
Moore,  13  Oray,  588;  Erakine  v.  Ertkim,  64 
Me.  814. 

If  the  fact  had  been  conceded  that  the  dog 
bit  her,  then  the  disposition  to  bite  would  have 
become  unimportant — would  have  been  in  fact 
absolutely  proved  by  the  bite.  The  bite,  on  the 
other  hand,  having  been  continuously  denied, 
and  numerous  witnesses  called  by  the  defend- 
ants who  testified  that  they  were  present  and 
saw  no  bite,  bis  di^xmition  to  bite  would  be 
important  per  >e,  and  also  evidence  (xmfinn- 
atory  of  the  plaintiff's  witnesses  wiio  testified 
to  seeing  him  bite  her. 

Commonmatth  v.  Mtrriam.  14  Pick.  518; 
Commonwealth -v.  Lahey,  14  Gray,  91;  Hunta- 
man  v.  Nichola.  116  Mass.  521;  Gommonwealtfi 
V.  Pierce.  11  Gray,  449;  State  v.  Witliam,  72 
He.  535. 

The  case  in  New  Hampshire  cited  by  the 
counsel  (Eaat  Kingtion  v.  Towle,  48  N.  H.  57), 
raised  a  question  of  constitutional  law  upon  a 
demurrer  to  the  plaintifTs  declaration.  That 
portion  quoted  by  the  defendants'  counsel 
might  be  regarded  as  mere  dicta. 

In  a  late  case  in  New  Hampshire,  the  su- 
preme  court  of  that  State  holds  similar  testi- 
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mony  admissible  as  origioal  and  afflnnative  eri- 
deuce  id  support  of  the  plaiDtifl's  dadaratioii. 
It  says:  "  When  it  is  made  to  amear  that  any 
domestic  animal  is  vicious  and  mclined  to  do 
hurt,  and  the  owner  has  notice,  express  or  im- 
plied, of  the  fact,  the  law  then  imposes  on  him 
the  duty  to  keep  the  animal  secure,  and  makes 
him  liable  to  any  person  who,  without  con- 
tributory negligence  on  his  part,  is  injured 
by  it." 

Heynold*  v.  Hu»»ey,  3  New  Eng.  Rep.  733. 

The  testimony  of  Dr.  Wilbur,  to  which  the 
exception  is  taken,  was  exactly  of  the  same 
kind  offered  and  put  in  by  the  learned  counsel 
in  defense  from  Dr.  Robbms,  his  witness,  from 
Dr.  Parker,  another  of  his  witnesses,  anil  from 
Dr.  Cushing,  still  a  third;  and  all  of  this  testi- 
mony, as  well  as  that  of  Dr.  Wilbur,  appears 
to  be  very  common  in  practice  and  admissible 
under  all  the  authorities. 

Lawson,  Exp.  Ev.  139,  180;  Boardman  v. 
Woodman,  47  N.  H.  120-185;  Oommon.'oealth 
V.  Rodgers,  7  Met.  504. 

A  person  that  has  a  tendency  to  disease  is  aa 
much  entitle  to  protection  from  injury  as  one 
entirely  free  from  such  tendeocy;  and  if  the 
Injuries  are  aggravated  by  the  existence  of  the 
^sease,  o^  the  tendency  to  it,  the  defendants 
are  nevertheless  liable  to  the  whole  extent  of 
the  damages  8u£Fered.  This  question  has  re- 
cently received  careful  and  elaborate  examina- 
tion in  several  couria,  and  the  opinions  an- 
nounced seem  to  be  decisive  both  upon  prin- 
ciple and  authority. 

Terre  Haute,  etc.  R.  R.  Co.  v.  Hvek,  96  Ind. 
846;  8.  C.  49  Am.  Rep.  168;  McNamara  v. 
Olintonville,  62  Wis.  307;  S.  C.  31  Am.  Rep.  723. 

These  courts  bold  that  where  injuries  are 
caused  by  the  negli^nce  or  by  the  wrongful 
acts  of  another,  the  mjured  party  is  entitled  to 
recover  all  the  damages  sustained,  although 
they  may  have  been  a^ravated  and  prolon^d 
by  a  prcKliaposftion  to  oisease,  or  by  actual  dis- 
ease existing  in  the  person  injured.  Many  au- 
thorities are  cited  in  these  cases. 

Same  doctrine  in  Baltimore,  etc.  R.  Co.  v. 
Kemp,  61  Md.  74;  8.  C.  47  Am.  Rep.  381,  note; 
Saiiui  v.  Same,  61  Md.  619;  8.  C.  48  Am.  Rep. 
184;  Beanehauip  v.  Saginavi  Min.  Co.  60  Mich. 
16S:  a.  a  45  Am.  Rep.  80. 

Doctors  on  both  sides  agree  that  the  lameness 
and  sickness  may  have  been  caused  by  the  in- 
juries. The  common  sense  of  the  1ury  can  ac- 
count for  them  in  no  other  way.  The  verdict 
would  have  been  none  too  much  if  it  had  been 
for  $8,000,  the  whole  amount  claimed  in  the  writ. 

Worcester  v.  Proprietors  of  Canal  Bridge  Co. 
16  Pick.  641:  JShate  y.  Boalon,  ete.R.B.00.8 
Gray.  81. 

Walton,  J.,  delivered  the  opinion  of  the 

court; 

Ab  the  plaintiff,  a  little  girt  nine  years  of  age, 
was  walking  quietly  along  the  street,  she  was 
suddenly  set  upon  by  the  defendimts'  dog,  a 
large  English  mastiff,  and  thrown  down  upon 
theground,aud  bitten  with  such  force  and  vio- 
lence that  the  dog's  teeth  went  through  her 
clothing  and  into  her  flesh,  and  inQicted  a 
wound  upon  her  left  hip,  nearly  two  inchw  in 
length  and  half  an  inch  or  more  in  depth.  For 
these  injuriee  etae  has  obtained  a  verdict  for 
$1,460. 
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The  first  question  is  whether  this  smoom 

so  large  as  to  require  the  court  to  set  the  m 
diet  aside  and  grant  a  new  triaL  We  do  i 
think  His.  The  assault  was  a  severe  one.  ^ 
only  was  the  plaintiff  severely  wounded,  I: 
she  must  have  been  greatly  shocked  and  frig! 
ened;  and  tbe  evidence  tends  to  ^ow  thst  e 
was  taken  sick  immediately  after  the  asas 
and  confined  to  her  bed  for  several  weeks,  a 
that  she  had  been  lame  ever  since.  There  is 
reason  to  believe  that  she  is  shamming.  In  I 
we  understand  it  to  be  conceded  that  sheiB  n 
suffering  from  "hip  disease."  The  defend* 
contend,  and  it  may  be  true,  that  this  is  the 
suit  of  hereditary  scrofula,  and  not  the  bite 
the  dog.  To  this  it  is  replied  that  while  it  n: 
be  true  that  t^e  plaintifl^has  a  naturally  wt 
and  delicate  constitution,  and  was  for  tl 
reason  more  likely  to  be  seriously  affected 
wounds  and  shocks  and  frights,  still  the  assa 
of  the  dog  must  have  been  the  direct  and  pro 
mate  cause  of  much,  if  not  the  whole,  of  t 
subsequent  sufferings  and  sickness,  and  that  i 
amount  assessed  by  the  jury  is  by  no  means  i 
cessive.  We  have  read  the  evidence  with  ca 
and  in  our  opinion  another  trial  would  be 
likely  to  result  in  an  increase  as  a  dimlnnti 
of  the  damages.  Certainly  the  defendants  ( 
have  no  reasonable  expectation  of  redudngl 
damages  enough  to  cover  the  costs  of  anotl 
trial.  The  trial  had  already  lasted  eight  da; 
and  the  expense  for  counsel  and  witnesses,  a 
especially  for  the  medical  expert  witnesses  fr 
a  distance,  must  have  been  large;  and  then 
no  reason  to  suppose  that  another  trial  woi 
occupy  less  time  or  be  less  expensive.  A  n 
trial  would  not  therefore  be  likely  to  be  of  a 
benefit  to  the  defendants.  It  mi^ht  result  ii 
serious  loss  to  them.  To  the  plaintiff  It  woi 
be  a  great  hardship.  That  sbe  is  lame  and  feel 
there  can  be  no  doubt.  During  the  trial  aires 
had  she  was  subject  to  many  painful  and 
delicate  examlnauons.  Her  spine  was  examin 
by  percussion.  Her  diseasM  limb  was  test 
by  pressure  and  by  bending  and  flexing  I 
joints.  In  one  instance,  in  a  state  of  nudil 
sbe  was  laid  upon  a  boani  and  thus  examine 
And  all  this,  not  with  a  view  to  her  medfc 
trestment,  but  to  ascertain  tiieextent  of  her  1 
juries,  and  whether  or  not  die  was  shammin 
Surely,  to  justify  ^nting  another  trial,  si 
again  subjecting  this  little  girl  to  similar  tm 
ment,  the  court  ought  to  have  strong  reasoi 
We  find  no  such  reasons  in  the  amount  of  t 
verdict.  Nor  do  we  flnd  anything  in  thee 
ceptions  to  justify  granting  a  new  trial.  A 
the  rulings  admitting  and  excluding  evideii< 
and  the  instructions  to  the  jury  were,  undvll 
circumstances  disclosed  in  the  report,  so  otn 
ousl^  correct  that  we  do  not  deem  it  neceesai 
to  discuss  them. 

Motion  and  exeeptiong  oremiUd.  Jvdffmei 
on  the  vet-diet. 

Petera.  Ch.  J.,  Danforth,  Emerr.Foi 
ter,  and  Haakell,  JJ.,  concurred. 


John  WHITE 

Inhabitants  of  LEVANT. 

The  Legislature  has  not  provided  any  sa 
ary  for  a  town  agent,  and  he  can  then 
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fore  recover  no  eompenMtion  for  his 
ofBciAl  services,  onless  the  town  TotM 
to  pmy  him. 

(Penoteoot — ^Dedded  Jwaxuxy  IT,  1887  J 

ON  motion  bv  the  defendants  to  set  aside  the 
verdict.  StukUned. 
Aasnmpait  for  Bcrvieea  and  expenses  of  the 
fdaintifl  as  town  agent. 

Mettrs.  JMper  HntohlaifB  and  Charles 
'  Hamlin,  for  defendants: 

The  rule,  that  in  law  the  immediate  and  not 
the  remote  cause  of  any  event  is  regarded,  is 
said  not  to  apply  to  any  transaction  originally 
founded  in  fraud  or  covin  ;  for  the  court  will 
look  to  the  corrupt  beginning  and  consider  it  as 
one  entire  act,  according  to  the  maxim  that 
fraud  is  not  pureed  by  circuity. 
Broom,  Leg.  Max.  *170. 
Tlw  plainun,  without  author!^  or  ratifica- 
tion, borrowed  money,  not  of  a  third  person, 
but  of  himself,  to  pay  the  town's  bills,  and  we 
contend  upon  the  authority  of  Otit  v.  Stockton, 
76  Me.  506,  that  he  cannot  recover  for  it. 

Town  agents  are  public  officers.   The  stat- 
utes require  them  to  be  chosen  by  ballot. 
Chap.  8.  §  18. 
The  statutes,  so  far  as  we  can  find,  make  no 

f rovision  for  paying  them  for  their  services. 
D  the  absence  of  a  statute,  vote  of  the  town, 
or  contract,  a  town  officer  cannot  collect  pay  of 
«  town  for  official  services.  He  is  presumed  to 
pwform  them  either  from  a  sense  of  duty  or 
for  ^e  honor  of  the  thing. 

Dill.  Mun.  Corp.  §  280;  Sike*  v.  BatnOd,  18 
Gray,  847;  Farnmiorth  v.  Melrote,  IW  Mass. 
268;  FarvseU  v.  Rockland,  62  Me.  296. 

A  public  officer  should  be  held  to  as  great  a 
degree  of  accountability  as  a  private  trustee. 
As  to  the  accountability  of  a  private  trustee,  see 
MilUr  V.  WhiUier,  86  Me.  577. 

Mmr§.  Barker,  Vose  &  Barker,  for 
plaintiff: 

The  reasons  for  the  rule  that  requests  for  in- 
structions ^ould  be  submitted  or  asked  for  in 
the  presence  and  hearingof  the  other  side  are 
well  stated  in  Leyland  v.  Pingree,  134  Mass.  807, 
wid  SHnkham  v.  TAomat,  2  Jones  &  S.  237. 

Was  the  town  of  Lsvant,  through  its  agents. 
Juiced  in  appearing  with  witnesses  to  show 
cause  why  the  prayer  of  the  petitioner  should 
not  be  granted,  and  to  pay  for  the  town,  money 
necessary  for  the  production  of  such  witnesses, 
and  the  defense  of  the  suit  of  Kendutkeag  v.  Le- 
vant f  For  it  is  an  elementary  priodple  of 
the  law  too  familiar  to  repeat  that  "quifaeitper 
aUum  faeit  per  te"  taxi  that  "  advances  made 
by  an  agent  In  the  proper  execution  of  a  regular 
authority  are  to  be  repaid  by  his  principal,  with 
this  qualification,  that  the  transaction  out  of 
which  they  arise  is  not  of  an  illegal  nature" 
(Dunlap's  Paley.  Ag.  4th  ed.),  and  that  the  rule 
applies  as  well  to  municipal  corporations  as  to 
individuals. 

Sahbom  v.  /nAoi.  of  DeerjUid,  S  N.  H.  261; 
PomU  V.  TrvHeetefMmiina^h,  19  Johns.  284. 

WaltfMi*  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  we  find  it  necessaiy  to  con- 
sider is  wheuier  one  who  has  accepted  a  town 
office  to  which  neither  the  Ijeglalatnre  nor  the 
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town  has  annexed  any  compensation  can  main- 
tain an  action  to  recover  compensation  for  his 
otHcial  services.  It  is  well  settled  that  he  can- 
not The  compensation  of  some  town  officers 
is  provided  for  by  statute.  The  compensation 
of  assessors,  selectmen,  and  overseers  <3/t  the 

r)or  is  thus  provided  for.  Rev.  Stat.  chap.  6^ 
102. 

Such  compensation  may,  of  course,  be  recov- 
ered whether  the  town  is  willing  to  pay  it  or 
not.  So  if  the  town  has  expressly  voted  a  com- 
pensation. But  in.  the  absence  of  any  auch 
statute  or  vote,  no  compensation  can  be  recov- 
ered. Talbot  V.  Eaet  Maehiae,  76  Me.  41G; 
Sikei  V.  HatJUld,  18  Gray,  847:  Walker  v.  Oook, 
m  Mass.  678;  Dill.  Mun.  Corp.  2d  ed.  g  169. 

The  plaintiff  has  obtained  a  verdict  on  a  claim 
made  np  largely  of  chmes  for  bis  offldal  ser- 
vices as  town  agent  Unfortunately  for  him, 
neither  the  town  nor  the  Legislature  has  ao- 
nezed  any  compensation  to  his  office.  The  ver- 
dict, therefore,  is  contrary  to  law,  and  must  be 
set  aside. 

The  motion  it  auatatned,  the  verdict  tet  atide, 
and  a  new  trial  granted. 

Petera.  Ch.  J.,  Danfortk.  Emery.  Fos- 
ter, and  Haskell,  JJ.,  oonciumd. 


Stephen  L.  PURINTON 

V. 

MAINE  CENTRAL  R.  R.  CO. 

1.  It  is  the  duty  of  those  in  eharse  of  a 
train  of  cars  to  keep  a  skarp  leokont 
when  approadkins  a  erosBingf,  in  or- 
der to  avoid  a  oollision  with  teams. 

2.  When  the  eridenee  Is  eonflletlnir,  the 
court  will  n<»tset  aside  the  Terdlot 

unless  it  is  clearly  against  the  weight  of 

evidence. 


0 


(Cumberland  Decided  January  18. 1887.) 

N  a  motion  by  the  defendant  to  set  aside  the 
verdict.  Overruled. 
Meagre.  Drommond  A  Drasimondt  tot 
defendant. 
Mr.  ^nibor  F.  lAut,  for  pontiff. 

Walton.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  has  recovered  a  verdict  of 

S 182. 47  against  the  Maine  Central  Railroad 
ompany  for  damage  to  bis  furniture,  occa- 
sional by  the  collision  of  a  freight  tmin  with  a 
team  on  which  the  furniture  was  ](»ded.  The 
only  question  is  whether  the  verdict  isso  clearly 
agunst  the  weight  of  evidence  as  to  require  the 
court  to  set  it  aside  and  grant  a  new  tiial. 

We  do  not  tliink  it  is.  The  collision  occurred 
at  a  crossing  in  the  town  of  Deering.  It  was 
in  March,  and  the  ground  was  bare  near  the 
railroad  track,  and  a  little  distance  from  ttie 
track  the  highway  was  icy  and  slippery.  The 

Elaintifl's  goods  were  on  a  sled  drawn  four 
orses.  When  the  sled  crossed  the  track  it 
struck  upon  the  bare  ground  and  stuck.  The 
horses  had  reached  the  icy  portion  of  the  high- 
way, and  when  they  attempted  to  pull  hard 
enough  to  start  the  toad  they  would  slip,  and 
one  (U  them  fell.  The  teamster  was  notified 
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that  a  train  was  approacblnK,  and  he  seems  to 
have  made  eveiy  oTort  poBSible  to  get  out  oiF 
the  way,  but  he  was  unable  to  do  so.  To  add 
to  his  embarrassment  the  gate  tender  let  a  swing 
down  on  to  his  toad.  It  was  then  impossible 
for  him  to  move  forward  without  tearing  his 
loud  to  pieces  or  breakiDK  the  gate.  Several 
bystanders  tried  to  assist  him;  and  one  of  them 
told  him  not  to  he  excited,  that  the  trainmen 
saw  him  and  were  slowing  up  the  train.  And 
he  was  finally  told  the  train  bad  stopped.  But 
this  proved  not  to  be  true  or.  if  true,  the  train 
started  again ,  and  moved  down  upon  him  at  the 
rate  of  about  four  miles  an  hour,  and,  iu  at- 
tempting to  pass  him,  struck  the  bind  end  of 
his  load  and  knocked  it  to  pieces. 

Could  not  this  accident  have  been  avoided  by 
the  exercise  of  reasonable  care  by  tlw  gate  ten- 
der and  the  engineer  tn  charge  of  the  ^inf  It 
has  been  decided  again  and  again  that  it  is  tiie 
duty  of  the  traveler  upon  a  hia^way  to  look 
carefully  for  approaching  trains  before  attempt- 
ing to  cross  a  railroad  track.  But  the  duty  of 
keeping  a  sharp  lookout  does  not  rest  upon  nim 
alone.  It  is  equally  the  du^of  those  In  charge 
of  a  train  of  can  to  keep  a  sharp  lookout. 
Horses  are  liable  to  become  unmanageable  at 
railroad  crossings.  They  may  bectnne  fright- 
ened, or,  as  in  this  case^  a  team  may  get  stuck, 
and  be  unable  to  move  on;  and  it  is  the  duty 
of  those  in  charge  of  trains  of  cars  to  be  watch- 
ful, and  if  they  see  that  such  an  accident  has 
happened,  to  endeavor  to  stop  their  trains  in 
season  to  a  collidon.  It  is  true  that  this 
colUrimi  occurred  in  the  evening,  and  the  gate 
tender  says  he  did  not  see  the  load  of  goods  on 
which  he  lowered  the  gate.  And  the  engineer 
in  charge  of  the  train  gives  the  same  excuse. 
He  says  it  was  very  dark,  and  he  did  not  see 
the  load  of  goods  till  the  moment  it  was  struck. 
The  evidence  is  conflicting  with  respect  to  the 
amount  of  light.  This  is  probaUy  the  binge  on 
which  the  case  turned.  The  jury  pro&bly 
found  that  it  was  light  enough  for  the  gate 
tender  and  the  engineer  to  have  seen  the  team 
and  the  predicament  it  was  in,  if  they  bad  been 
reasonably  vieilant  and  had  kept  a  proper  look- 
out; and  if  they  did  so  find,  we  do  not  thick 
the  verdict  is  so  clearly  against  the  weight  of 
evidence  as  to  require  tutoset  it  aside. 

Motion  oterrvui.   Judgment  on  the  verdM. 

Potexv,  Ch.  J.,  Virgin,  Idbbey,  Foster, 
and  HMkelli  JJ.,  concurred. 


Emery  R0BBIN8  a  iU.,  ta  Equity, 
e. 

WALDO  LODGE,  KO.  18,  Independent  Or- 
der of  Odd  Fellows. 

Where  tbe  members  of  a  voluntary  aaso- 
et&tion  oontribote  a  ftind  for  fitting 
up  and  fnmishinff  a  hall  for  the  use  of 
on  Odd  Fellows*  IodKe.a  minority  ean* 
not  maintain  asuit  in  equity  to  eompel 
the  majority  to  pnrehMe  their  inter* 
ests,  or  submit  to  a  removal  and  sale  of 
the  furniture  and  a  distribution  of  tbe 

firoceeds,  while  the  hall  is  occupied  for 
he  purposes  for  which  it  was  tnna  pre- 
pared, although  occupied  by  another 
lodge. 
800 


(Waldo  Deolded  Januarr  IT.  188T.) 

ON  report  of  the  presiding  justice  witli 
assent  of  the  parties.  dumiated. 
Memn.  Thompson  A  Dunton,  f«  p 

tiffs: 

This  court  has  the  same  power  tu  equil 
adjust  the  interests  of  part  owners  of  pers 
property  that  it  has  to  adjust  the  interesi 
part  owners  in  real  estate. 

Rev.  Stat.  chap.  77.  g  6,  item  6;  Story, 
Jur.  g  466. 

In  a  recent  case  in  Kew  Hampshire  the  c 
in  its  opinion  says:  "Whatever  is  capabi 
being  divided  may  be  the  subject  of  parti 
in  equity,  and  the  inconvenience  or  aiffic 
of  making  partition  is  no  objection.  Horei 
for  the  sake  of  convenience,  in  equity,  a  ro 
pense  may  be  made  by  a  sum  of  money  tc 
of  tbe  parties,  so  as  to  prevent  injustice  or 
avoidable  inequality;  or  tbe  court  may  ore 
sale  of  the  subject-matter  and  a  division  an 
the  several  owners,  according  to  their  respei 
titles,  as  its  powers  are  adequate  to  a  full  < 
pensatoty  adjustment." 

AUara  v.  Carleton,  X  New  Eng.  Rep. 
See  Storv,  Eq.  Jur.  ^§  654,  656. 

Had  the  property  in  controversy  belong! 
Belfast  Lodge  at  the  time  ita  cbaiter  was  fa 
away,  the  grand  lodge  would  not  thereby  I 
become  the  owner  of  said  property,  but  it  w 
still  have  remained  the  property  of  tbe  n 
bers  of  said  lodge. 

Dittriet  Grand  Lodge  2fo.  5  v.  JedidjaK  1 
No.  7  (Md.),  2  Cent,  Rep.  661. 

Mr.  William  H.  Fooler,  for  defendai 

By  tig  9  and  11  of  art.  7  of  theby-lawso 
grand  lodge,  the  charter  and  all  the  proper 
the  lodge  became  forfeited  to  the  grand  lo 
and  at  tbe  expiration  of  three  years  all 
property  bec«ne  a  part  of  and  was  adde 
the  property  and  funds  of  the  grand  lo 
Tbe  vaudiW  of  such  provision  of  tbe  by-! 
was  recognized  In  Payne  v,  Snov,  12  Cuab. 

Walton,  J.,  delivoed  the  c^ilnion  fA 

court: 

It  is  the  opinion  of  the  court  that  tbe  : 
proved  in  this  case  do  not  entitle  the  pish 
to  the  reli^  prayed  for.  There  la  a  wai 
equity.  Tbe  furniture  of  which  the  pbii 
claim  to  be  part  owners  was  purchased  f 
special  purpose,  and  so  far  as  appears  is 
being  used  for  that  very  purpose.  We  thi 
would  be  contrary  to  equity  and  good 
science  for  a  minority  of  the  owners,  conl 
to  the  wishes  of  tbe  majority,  to  invert 
[Hx>perty  from  the  uses  to  which  it  was 
ginallf  dedicated.  Tbe  case  shows  Uiat  a 
sociation  of  individuals  raised  a  fund  of  s 
^,000  to  fit  up  the  Odd  Fellows  Hall  in 
fast.  A  large  portion  of  this  fund  WM 
pended  in  repairing  and  frescoing  the 
The  balance  was  expended  for  carmts,  cl 
desks,  and  settees.  This  was  in  1876.  S 
as  appears,  the  carpets  and  furniture  remi 
the  same  portions  in  which  tbey  were  < 
nally  placed  and  are  used  for  the  same  pur^ 
to  which  they  were  originally  dedicated, 
by  the  same  lodge,  hut  by  their  succesaon 
der  a  new  charter  and  a  new  name.  I 
can  anyone  say  that  in  equity  and  good 
science  a  amaU  mimoity  ol  the  ownen 
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compel  the  majorl^  to  purchase  their  intereata 
or  submit  to  have  Uie  carpets  torn  up  and  the 
furniture  removed  and  sold  for  whatever  price 
canbeobtained.andtheproceedsdlvidedT  Can 
those  who  have  thus  taken  upon  themselves  a 
common  burden  for  a  charitable  or  benevolent 
purpose  thus  escape  from  their  share  of  it  and 
throw  It  upon  their  associates  or  defeat  the 
whole  enterprise?  Would  not  such  a  course 
be  in  violation  of  the  original  understanding  or 
ccHupact  between  the  parties?  Would  it  not  be 
a  tveach  of  good  fatui?  We  think  so.  And 
this  court,  sitting  as  a  court  of  ^uity,  cannot 
sanction  such  a  proceeding.  We  think  the 
furniture  must  be  allowed  to  remain  where  the 
original  purchasers  of  it  put  it,  and  subject  to 
the  uses  to  which  they  dedicated  it.  We  should 
as  soon  think  of  sanctioning  the  removal  and 
sale  of  Bunker  Hill  monument,  on  petition  of 
some  of  those  who  contributed  to  the  fund  by 
vhlch  It  was  erected,  as  to  allow  this  furniture 
to  be  withdrawn  from  the  usee  to  which  its 
original  proprietors  dedicated  it.  Hiriidey  v. 
Blethen.  78  Me.  m.  1  New  Eng.  Rep.  794. 

BiU  ditmiited,  tnth  co$t». 

Peters,  Ch.  </;.  Dwaforth*  Emerjr.  Foe- 
tw,  and  ^'fiiHr".  JJ.,  oonciurred. 


Israel  LEAVITT 
e. 

InbabltaniB  of  SCHOOL  DISTRICT  NO. 
19,  In  Haipsw^ 

1.  Where  the  title  to  the  land  end  rtyht 
of  poeeeMion  pan  ttvm  the  plaintiff 

in  a  rcttl  action  pending  the  action,  and 
become  vested  in  the  defendant,  that 
flaet  Bay  be  pleaded  in  bar  of  the 
fnrther  maintenance  of  the  suit. 
8.  In  such  a  case  the  defendant  will  re- 
cover coats  teovk  the  time  of  fllins  the 
plea,  and  the  pliUntiff  will  be  entitled 
to  his  eosts  Incurred  prior  to  that 
time. 

(Onmberiand  ^Deidded  January  IS,  1887.) 

REAL  action  to  recover  possession  of  a 
BChoolbouse  and  lot  in  Harpswell.  Judg- 
«Mn<  for  d^^endanU. 

Mmn.  Jobn  J.  "Pmrrf  and  D.  A.  Ke*- 
Iwr,  for  plaintilf: 

An  examination  of  the  authorities  will  satisfy 
the  court  that  there  is  no  principle  better  settled 
than  Uiis:  that  in  a  real  action  the  defenduit 
cannot  give  in  evidence  an  outstanding  title  ac- 
quired by  him  from  a  third  perscm  after  the 
date  of  the  writ  The  acticn  can  be  main- 
tained if  the  demandant  has  a  right  of  entry  at 
tlw  Hme  of  bringing  the  suit. 
Rev.  Stat.  chap.  104.  §5.  Bee  4.  8. 
JvtUee  Wilde,  in  giving  the  opiDion  of  the 
court  in  Andrewt  v.  Sooper,  18  Mass.  473,  says: 
"  The  tenant  cannot  be  permitted  to  set  up  a 
title  under  a  deed  made  since  the  commence- 
UMSitof  theaedon.  Tin  evidence  (rf  a  title  thtis 
aoqnlred  has  beoi,  I  believe,  miiformly  re- 
jected in  our  courta" 

Lord  Ellenboroufi^  says  in  Le  Bret  v.  PapU- 
lon,  4  East,  002:  '.'It  ouv  be  considered  as  a 
settled  rule  ai  pleaffing  toat  no  matter  of  de- 


fense arising  after  action  brought  can  properly 
be  pleaded  in  \yax  of  the  action  generallT. 

The  court  in  this  State,  In  Farlin  v.  llaynM^ 
S  Me.  178,  quotes  And/reum  v.  Hooper  and 
squarely  indorses  the  doctrine  laid  down  in 
that  case. 

In  a  subsequent  case  (Clark  v.  Pratt,  65  Me. 
646),  the  court  says:  "If  the  tenant  in  a  writ  of 
entry,  after  action  brought,  purchase  of  a  third 
person  an  outstanding  title  derived  from  the  de- 
mandant himself,  this  cannot  be  pleaded  in  bar 
of  the  action."  And  in  this  case  the  case  of 
Parlin  V.  ffapnes,  tupra,  is  referred  to  and  re- 
affirmed. 

In  another  case  ( Chick  v.  RoUint,  44  Me.  104), 
the  court  says  (it  being  a  complaint  for  flow- 
age):  "The  case  as  it  is  now  presented  is  io  its 
nature  a  real  action.  The  issue  is  touching  the 
title  to  the  premises.  *  *  *  It  is  well  estab- 
lished that  a  title  in  snch  actions,  acquired 
after  the  commenoement  of  the  suit,  cannot  be 
allowed  to  be  introduced  to  defeat  the  claim 
of  the  demandant." 

In  HaU  V.  Bdl,  6  Met.  488,  the  court  says : 
"  To  allow  a  tenant,  who  holds  without  right 
at  the  time  of  the  commencement  of  a  suit,  to 
avoid  liabili^  to  pay  costs,  and  acquire  the 
right  to  tax  costs,  as  the  prevailing  party,  by 
the  acquisition  of  an  independent  title  pending 
the  litigation,  might  work  great  injustice." 

In  TaitUsr  v.  Hemmenway,  7  Cush,  578,  the 
devisee  under  a  will  brought  a  writ  to  recover 
the  land  against  one  who  bad  no  title.  It  was 
held  that  a  sale  and  conveyance  duty  made  by 
the  trustee  to  the  tenant  was  no  bar  to  the  de- 
mandant's recovery. 

In  Ourti$  V.  f^neit,  9  Cush.  427,  the  court 
says:  "If  the  plafntifF  has  a  good  cause  of  ac- 
tion when  his  action  is  brought,  the  defendant 
cannot  defeat  It  by  showing  an  outstanding  til  le 
in  a  stranger,  or  by  procurmg  a  new  title  to  him- 
self after  action  brought." 

Hooper  v.  Bridgewaler,  108  Mass.  SIS,  is  a 
case  exactly  in  point.  It  is  admitted  that  the 
original  location  of  the  schoolhouse  lot  was  ille- 
gal and  void,  for  the  court  has  so  decided. 

Leavitt  v.  Emtman,  77  Me.  117. 

The  proceedings  must  be  in  strict  accordance 
with  the  provisions  of  the  statute,  by  virtue  of 
which  they  were  had. 

iMifitt  V.  Eattman,  77  Me.  117;  Norton  v. 
Piern.  OS  He.  188. 

Where  a  schoolhouse  lot  has  been  legally  de- 
signated, and  the  owner  thereof  asks  an  unrea- 
sonaUe  price,  or  refuses  to  sell,  the  municipal 
ofBcera  may  lay  out  a  lot  and  appraise  the  dam- 
ages, and  on  payment  or  tender  of  damages  it 
may  take  such  lot  to  be  held  for  the  purposes 
of  a  schoolhouse  lot  Here,  a  tender  Is  required 
before  a  lot  can  be  "  taken." 

Rev.  Stat.  chap.  U,  §  57;  Storer  v.  Hobbi,  63 
He.  144. 

Under  the  provisions  of  Rev.  Stat.  chap.  11, 
i%  50-62,  no  tender  is  required.  The  sum 
fixed  as  the  value  of  such  lot  is  to  [be  assessed, 
collected,  and  paid  over  as  provided  in  %  48. 

This  law  of  1878,  which  authorizes  a  school 
district  to  "^ipralse"  privtfe  prmierty  to 
which  soch  district  has  no  lawful  title,  and 
which  of  itself  gives  no  title  tosuch  district.  Is 
a  clear  infringement  of  the  vested  rights  of  the 
owner.  It  provides  that  In  the  appraisal  of  a 
school  lot  all  buildings  and  Imiaoronents  put 
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upon  the  lot  by  the  district  are  to  be  excluded, 
and  further  providea  that  auch  improTementB 
enure  to  the  benefit  of  the  dbtiict. 

It.  has  long  been  settled  law  that  if  a  building 
be  I'rected  without  tiie  aaaeut  and  agreement  of 
laudowner,  it  becomes  at  once  a  paxt  of  the 
realty.  And  iB  the  property  of  the  owner  of  the 
frt;ehold. 

Mrat  Pari^  v,  Jonet,  8  Cush.  184;  Ptxtr  t. 
Oakinaa,  104  Ifaas.  809;  W^ter  v.  PiOter, 
105  Mass.  414;  Homard  v.  Feaaendm,  14  Allen, 
12S;  OakiMtn  v.  Dorehetter  Jtu.Co.  98  Mass.  57; 
.\f.:h-;i.'n  V.  McCarthy,  108  Mass.  876. 

M'-^.-ii-s.  P.  i.  Larrabae  and  C.  W.  Ood- 
dard,  for  defendants: 

ill  previous  to  the  date  of  this  action, 
tb(i  defendants  had  taken  the  locut  in  quo  for  a 
aUioolhouse  lot  and  built  a  schoolhouse  tliAeon, 
irhldi  taking  proved  invalid  by  reason  of  insuf- 
ficient notice  by  the  selectmen  of  said  town  of 
the  intention  to  take  the  land. 

See  [jenviU  v.  Eattinan,  77  Me.  117. 

'  ■  The  rule  is,  that  when  matter  of  defense 
has  arisen  after  the  commencemeotof  the  suit, 
it  ntuuot  be  pleaded  in  buof  the  action  gene- 
rally, but  must,  when  it  has  arisen  before  plea 
or  continuance,  be  pleaded  as  to  the  further 
maintenance  of  the  suit;  and  when  it  has  arisen 
aflor  i-isiie  joined,  puU  darrein  continuanee." 

Ii'»r,  U  V.  HaydenM  Me.  582.  See  also  1  Chit- 
tv.  i'l,  pp.  657,  658;  6  Dane.  Abr.  art.  18.  chap. 
I'TT.  p,  30;  5  Bacon,  Abr.  pp.477,  478;  Tmton 
V.  Lynn.  5  Pet.  380-283  (80  U.  8.  bk.  8,  L.  ed. 
107,  108);  Tyler,  Eject,  pp.  468-470;  Stilplun 
T.  8lilphen,  58  Me.  609;  Tufta  v.  Maitut,  SI  Me. 
393;  M'mjan  v.  Dyer,  9  Johns.  355;  Le  Bret  v. 
PnpiUon,  4  East,  502-507;  CoteU  v.  Wett&n,  30 
Johns.  414;  Brown  v.  Brown,  48  Am.  Dec.  68, 
«;  Iio>,d  7.  Weeks,  48  Am.  Dec.  749,  750. 

The  following  are  casea  where  mattersof  de- 
fen.se  arriaingafterconmiencementof  action  and 
offered  in  defense  in  barunderthe  general  Issue, 
were  held  not  to  be  admissible  under  the  gen- 
eral issna  If  speciallv  pleaded,  as  in  cases 
above  cited,  they  would  have  constituted  a  de- 
fense. 

See  Hooper  v.  Bridgewater,  102  Mass.  613 ; 
Andrem  r.  Hooper,  18  Mass.  473;  HaU  v.  BeU, 
6  Met.  481;  fitrUn  v.  Hamut,  6  Me.  178;  Tain- 
ter  v.  Hmmenway,  7  CusL  078;  ^Gphtn  T. 
p/ien,  58  Me.  608. 

A  ouroliil  examinatton  of  all  the  authorities 
Aoyn  that  any  matter  of  defense,  arising  after 
commencement  of  action,  which  would  be  a  de- 
fense tf  existing  at  commencement  of  action, 
will  be  a  bar  to  the  further  maintenance  of  the 
same,  if  properly  pleaded  to  the  further  main- 
tenance or  in  puii  darrein  continuanee. 

See  above  cases;  also  Morgan  v.  Dyer, 9  Johns. 
£55;  Merefiante  Bank  v.  Moore,  2  Johns.  294; 
Ooeell  V.  F«(on,  80  Johns.  414;  Brown  v.  Brown, 
48  Am.  Dec,  58.  54;  Boyd  v.  Weeka,  48  Am.  Dec. 
749:  Yeatan  v.  Lynn,  5  Pet.  280-282  (80  U.  S. 
bk.  s,  T..  ed.  107,  108);  Tyler,  Eject,  p.  470. 

"  It  is  very  clear  that  a  defendant  may  show 
that  a  plainnff  has  by  his  ownact  defeated  his 
own  action;  as  where  the  demandant  in  a  real 
action  enters  into  and  takes  possession  of  the 
demanded  premises,"  etc. 

Partin  V.  Haunet,  5  Me.  180, 181.    See  also 
Mo'ire  V.  UawHnt,  Yelv.  180;  6  Dane,  Abr,  p. 
32,  S  9  (chap.  77, art  18,^9);  Ourtitv.  Francit, 
9  Cush.  468. 
3U2 


The  same  result  follows  where  tenant 
ousted  by  a  stranger  having  a  better  tHle. 

"  It  is  undoubtedly  a  pnnciple  of  the  co 
mon  law  that  in  a  real  action,  if  pending 
suit  the  land  be  recovered  from  the  tenant  fe 
stranger,  the  writ  abates.  This  is  because  i 
no  longer  In  the  power  of  the  tenant  to  rem 
the  laoa.  and  a  judgment  against  tdm  woi 
be  therefore  ineffectaal,  and  the  change  of  i 
cumstances  is  not  produced  by  tiie  fault  or  i 
of  the  tenant." 

Eldridge  V.  Aeock»,2Vic)&,Z\9.  See  also 
eutt  V.  l^eneer,  14  Mass.  409;  Brown  t.  Aw 
48  Am.  Dec  68.  64.  See  also  Purlin  v.  .flityi 
tupra. 

"  In  an  agreed  state  of  facts,  the  principle 
if  there  be  no  special  limitation  in  the  stt 
meat,  ^at  the  defendant  is  to  have  jodgme 
if  the  facts  would  verify  any  plea  whidi  wo) 
be  a  bar  to  the  action." 

Gardiner  v.  Nutting,  5  Me.  143.  See  s 
Moore  v.  PhiBmek,  82  Me.  102-104;  Mack 
Hotel  Go.  V.  Fieher,  66  Me.  831-828;  Tyl 
Eject,  p.  469;  Jaekton  v.  Demont,  9  Johns. 

Defendants  claim  that  the  further  mail 
nance  of  plaintiS's  atdt  is  barred,  for  two  i 
sons,  each  of  which  is  sufficient  in  itself. 

1.  Because  there  has  been  a  reappraisal 
the  schoolhouse  tot,  which  fact  has  been  pr 
erly  pleaded  specially,  and  which  should  &^ 
the  defendants  under  Uieir  special  plea,  ' 
same  as  though  they  were  plamtifls  in.  a  sufa 
quent  action,  and  attemptiDg  to  establish  tb 
claim  for  posaession  under  said  reamvaisal, 
which  right  there  can  be  nodoubt  whatever 

See  Parlin  v.  Hama,  6  Me.  181;  Taintar 
Hemmmmiy,  7  Cush.  574;  BnU  v.  BeU,  6  H 
483. 

3.  Because  the  plaintiff  by  his  own  act  1 
taken  and  holds  possession  of  the  locut  in  71 
possession,  not  title,  being  the  only  question 
issue,  the  title  remaining  in  the  pluntiff  si 
ject  to  the  easement  of  the  defendants  to  1 
the  same  for  a  schoolhouse  lot. 

See  Rev.  Btat.  chap,  ll.g  57. 

Walton.  J.,  delivered  the  opinion  of  1 
court: 

The  question  is  whether,  if,  pendiiu  a  r 
action  for  the  recovery  of  land,  the  title  to  I 
land  and  the  right  of  possession  pass  from  i 
plaintiff  and  become  vested  In  tiie  defendai 
this  fact  may  be  pleaded  in  bar  of  the  fnrtl 
maintenance  of  the  suit.  Undoubtedly. 

In  SoweU  v.  Hayden.  40  Me.  682,  Uie  CO 
held  that  where,  after  tiie  commencement 
his  suit,  the  plaintiff  conveyed  the  demand 
premises  to  a  third  person,  this  fact  might 
successfully  interposed  to  Uie  further  main 
nance  of  the  suit.  And  if  such  is  the  lawwli 
the  title  has  become  vested  in  a  third  person 
fortiori  such  must  be  the  law  when  the  ti 
and  the  right  of  possession  have  become  vest 
in  the  defendant.  Why  should  the  plaintiff : 
cover  the  possession  of  land  after  bis  right 
the  possesion  is  extinguished,  and  it  is  certi 
that  he  cannot  hold  it  if  it  is  given  to  bin 
And  why  should  the  defendant  he  deprived 
the  possession  after  he  has  in  a  lawful  mo 
become  the  owner  of  the  land,  and  entitled 
the  p(»Be8sion  of  it  f  Itis  beUeved  nogoodn 
son  can  be  given. 

It  is  perfectly  wdl  settled  that  such  a( 
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fense  cannot  be  made  under  the  general  issue. 
It  mufit  be  specially  pleaded.  And  it  must  not 
be  pleaded  in  bar  of  the  suit  generally.  It  can 
be  pleaded  onlj  in  bar  of  the  further  proseca- 
tion  of  the  saSt.  The  effect,  then,  is  not  tode- 
feat  the  suit  ab  initio,  but  to  star  its  further 
prosecution;  in  which  case  the  pluntiff  willre- 
•cover  his  costs  up  to  the  time  of  the  flUng  of 
the  plea,  and  the  defendant  will  recover  bis 
-costs  incurred  subsequently.  In  one  sense  such 
a  plea  may  be  said  to  divide  the  suit  into  two 
Actions,  in  the  first  of  which  the  plaintiff  is  the 
preraiUng  party  and  entitled  to  costs,  and  in 
the  seeotia  of  which  the  defendant  is  the  pre- 
vailing party  and  eotitled  to  costs.  This  result 
avoids  all  supposed  hardships,  and  deals  out 
to  both  parties  even-handed  justice,— a  resnlt 
-devoutly  to  be  wished  for  in  alt  cases. 

Such  must  be  the  judgment  In  this  case. 
The  demanded  ivemlaes  ueere  been  taken  by 
the  defradants  for  aschoolhooselot.  Fendinic 
the  suit  they  have  perfected  their  title  to  it. 
This  has  been  done  without  the  concurrence  of 
the  plaintiff;  but  it  has  been  done  imder  au- 
Ihonty  of  the  statutes  of  the  State,  and  in  the 
performaoce  of  a  public  duty  imposed  upon 
the  defendants  by  law;  and  a  title  thus  acquired 
is  entitled  to  the  same  respect  and  to  the  same 
notection  as  one  obtained  in  any  other  mode. 
The  eridence  satisfies  as  that  Uie  plaintiff  has 
been  tendered  the  apxnaised  value  of  the  lot, 
«nd  that  his  Hght  to  the  possession  of  it  is  ex- 
tinguished. This  fact  is  brought  to  the  atten- 
tion of  the  court  by  a  proper  plea;  and  it  ia  the 
judgment  of  the  court  that  the  tuit  be  no  further 
pnmtmUd. 

Pvtan.  Ch.  Virgin,  Edbb^»  Emery, 
And  Haakell,  Jj/!.  concuned. 


Joel  H.  BYRON 
t>. 

Nathaniel  B.  BEAL. 

A  n«w  tri»l  will  not  be  sruted  when 
the  ▼erdlct  is  notelear^  ag»biat  the 
weight  of  erldenee. 

(FrankUn  Decided  January  18,  188T.) 

ON  motion  by  the  defendant  to  set  aside  the 
verdict.  Overruled. 
This  action  was  brought  by  the  assignee  in 
insolvency  of  Lyman  A.  Wyman  to  recover  a 
sum  paidoy  the  insolvent  to  the  defendant,  or 
for  the  benefit  of  the  defendant,  upon  a  note  on 


which  the  defendant  was  bolden,  aa  surety.  In 
fraud  of  the  provisions  of  the  insolvent  law. 

The  aUegeo  payment  was  made  January  1, 
1884,  and  the  nextmonth  Wyman  was  declued 
an  insolvent  on  his  own  petition. 

The  evidence  was  conflicting,  but  on  the 
part  of  the  plaintiff  it  tended  to  show  that 
Wyman  let  the  defendant  have  a  pair  of  steers 
worth  $ftO  tojbe  sold  and  the  procxeds  paid  on 
a  note  of  |100  held  by  Phebe  Toothaker  against 
Wyman,  and  the  defendant  as  surety;  that  at 
the  time  of  this  t^saction  Wyman  was  actual- 
ly insolvent  and  the  defendtmt  had  reasonable 
cause  to  believe  he  was  Insolvent  or  contem- 
plat»i  insolvencv.  Within  four  months  there- 
after Wyman  fifed  his  petition  in  insolvency. 
The  veralct  was  for  plaintiff  for  $83. 

Mr.  8.  C.  Belcher,  for  defendant. 

Mr.  P.  A.  Sawyer,  for  plaintiff. 

Per  Cariam  t 

It  is  the  opinion  of  the  court  that  the  verdict 
in  this  case  is  not  so  clearly  against  the  weight 
of  evidence  as  to  require  the  court  to  set  it  amde 
and  grant  a  new  trial. 

Motion  overruled.   Judgment  on  the  tercet. 


Ida  M.  ENIGHT 

V. 

John  THOUAS. 

1.  Where  a  party  considers  that  the  pre- 
siding joetlee  has  HlMtated  the  tas- 

timony,  in  his  charge  to  the  jary,  at- 
tention should  be  called  to  It  at  the 
time,  that  the  correction  may  be  made 
before  the  Jnry  retirea. 

3.  It  is  nf»t  error  for  the  presldlne  justice, 
after  explaining  to  the  jury  the  dilfer- 
enoe  between  positive  and  negative  tee- 
timony,  at  the  trial  of  a  tmatardy  aoit, 
to  eay  t  "  Now  the  statementa  of  the 
Wymuis  are  not  positive  teetimony  i 
they  state  that  they  did  not  know  of 
any  interooiirse  between  the  complain- 
ant and  the  defendant;  atiU  it  might 
have  ooenrred.  Whether  it  did  or  not 
is  a  qnestion  for  you,  gentlemen." 

(Oxford  Decided  January  18, 1887.) 

ON  motion  and  exceptions  by  the  defendant. 
Overmted. 
Mr.  H,  A.  Randall,  for  defendant. 
Mr.  R.  A.  Frye.  for  plaintiff. 


NoTB.— A  Duw  trial  will  not  be nanted  where  there 
is  mucli  eridence  adduced  on  Doth  sides,  and  the 
deotslon  of  thejurr  Is  not  clearly  erroneous.  Oer- 
rlab  V.  NasoD,  2S  Me.  438. 

The  fkcttbat  iaoaseof  avlewrf  the  premises  the 
jurraoquires  Information  which  they  may  properlr 
treat  as  evidence  will  not  afford  a  grouDU  for  set- 
tluif  aside  the  verdict  on  this  ground.  Kleth  y. 
New  Haven  R.  R.Oo.  (Mass.).  1  New  Bog.  Rep. 
SSSi  Commonwealth  v.  Desmond  (Mass.),  2  New  Eng. 
Kep.  98;  Tully  v.  Fltchburg  R.  Co.  lU  Haas.  409. 

C&loulations  not  in  testimony  are  not  to  b:i  consid- 
ered in  determining  whether  the  verdict  is  against 
the  eridenoe.  Tumnr  v.  Protection  Ins.  Co.  :S  Me. 
£15 :  S.  C.  43  Am.  Deo.  294. 

The  verdict  will  net  be  disturbed  on  the  ground 
merc^  tliat  it  is  against  the  weight  of  evldenoe,  un- 
leas  the  preponderance  Is  so  great  aa  to  Implr  gross 
partialitv  or  prejudice.  Spobn  v.  Mo.  Pac  R.  Co. 


eat.  itm.  118 ;  Pribe  V.  Brans,  tt  Ho.  SM. 
It  win  not  be  diiturfoed  wlwre  the  eridenoe  h  oon- 

3CB.  H.  K.  II.,  V  in. 


flfoting,  although  the  court  would  have  adopted  a 
different  oonoluslon.  Boss  v.  Provldenoe  Sc  W.  U. 
H.  Co.  <R.  T.I,  1  New  Eng.  Kep.  89. 

A  new  trial  will  not  be  granted  unless  the  verdict 
Is  clearly  against  the  w^bt  of  evidence.  Green- 
law r.  -Tames  (Me.),  2  New  Eng.  Sep.  4aa 

Where  there  was  some  evidence,  the  weight  of  it 
la  for  the  Jury.  Commonwealth  v.  Hunsev.  lU 
Mass.  287 ;  Leisnmtnn  v.  London,  B.  ft  B.  0.  B.  Oo. 
23L.T.  R.  (N.  8.1,  712. 

A  now  trlial  will  not  be  granted  where  there  Is  ev- 
idence to  sustain  the  verdict,  unless  the  great  pre- 
ponderance of  evidence  is  against  tt  Peny  t. 
Smith,  4  Yerg.  8S8 ;  8.  C.  3R  Am.  Deo.  286. 

The  verdict  must  be  ctearlv  and  manifestly 
against  the.evldenoe.  Culverv.  Avery.  22 Am.  Deo. 
BSa ;  Douglass  v.  Tousey.  2  Wond.  S.  C.  20  Am. 
l>eo.  m. 

Where  the  verdiotisoleadr.iwlpably,  anddeoM- 
edly  agahist  the  evldenoe  ana  the  welgfat  of  evi- 
dence, or  where  the  evidence  very  strongly  pre- 
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Per  Carlam; 

That  all  of  the  requisitlotu  of  the  bastardy 
statute  were  complied  with  is  not  questioned, — 
hence  the  verdict  against  the  defendant  ia  not 
against  law. 

Nor  is  it  suggested  that,  assuming  the  testi- 
.mony  of  the  complainant,  together  with  that 
introduced  in  her  behalf,  to  be  true,  the  ver- 
dict U  uaioBt  evidence,  although  it  may  be 
against  the  weight  of  It.  But  the'juzy  sawand 
heard  the  prindpal  parUes,  and  we  cannot  aay 
the  verdict  is  such  that  a  jury  could  not  reason- 
ably find. 

The  complainant  testified  that  the  child  was 
begotten  at  Wyman's  in  August,  while  she  and 
the  defendant  were  at  work  there.  Both  of  the 
Wymans  testified  that  the  defendant  worked 
there  in  May,  June,  and  first  week  in  September, 
but  not  in  August.  In  calling  the  attention  of 
the  jury  to  the  depositions  of  the  Wymans,  the 
presiding  justice  said  to  the  Jury:  "Theystate 
that  the  defendant  worked  there  in  May,  June, 
and  September,  but  do  oot  state  that  be  was 
therein  August."  The  defendant  contends  that 
this  last  clause  misled  the  jury;  for  while  it 
was  true,  the  deponents  did  testify  that  he  was 
not  there  in  August.  But  if  the  defendant  con- 
sidered this  a  misstatement,  he  should  have 
called  the  attention  of  the  judge  to  it  at  the 
time  and  had  it  corrected. 

Furthermore,  the  presiding  justice,  after 
moperly  explaining  to  the  jury  the  distinction 
between  positive  and  negative  testimony, 
said  to  them:  "Now  thestatements  of  the  Wy- 
mans are  not  positive  testimony;  they  state  that 
they  did  not  know  of  any  intercourse  between 
tiie  complainant  and  the  defendant;  still  it 
might  have  occurred.  Whether  it  did  or  not 
is  a  question  for  you,  gentlemen; "  thus  limit- 
ing Uie  negative  character  of  the  depositions  to 


the  subject  of  known  intercourse  hetweei 
parties.  In  this  we  perceive  no  error.  Bi 
defendant  contends  that  this  Instruction  ap 
to  other  subject-matter  in  the  depo8iti(uis,ii 
is  not  a  fair  construction  of  it. 
Motion  and  exceptioru  ourruUd. 


Henry  D.  HADLOCK 

EUxabeth  HAZ£LTIK£. 

When  an  action  pending  in  the  lawc 
is  eontlnnedt  to  be  argned  in  wri 
in  thirty  days,  or  decided  without  a 
ineut,  and  no  argument  or  papei 
any  kind  are  fkumished  the  ooan 
■Ix  monthfl,  the  oaM  will  be  dispoM 
by  oTermlinc  the  motion  or  except 
for  want  of  prMMution. 


0 


CAroostook — Decided  January  4,  IBBT.] 

N  motion  and  exceptions  by  plaintiff. 

ruled. 

Mr.  C.  B.  Roberta,  for  plaintiff. 
Mr.  W.  P.  Allen,  for  defendant 


Per  Cariam : 

On  motion  and  exceptions  by  plai 
This  cause  was  continued  at  the  last  law 
for  the  Eastern  District,  to  be  argued  io 
ing  in  thirty  days  or  to  be  decided  withou 
gument.  It  is  now  December  20, 1880,  ai 
arguments  or  papers  of  any  kind  have  be( 
ceived  by  the  court.  We  think  the  entry 
be— 

Motion  and  exeeptioru  overruled  for  m 
proaeeuUon. 


ponderatee  aoalnst  It,  a  new  trial  should  be  granted. 
Jobmon  T.  Bunoliara,6  B.  L  M ;  Bon  v.  Frovldenoe 
*  W.  R.  R.  Co.  (B.  hyi  New  Jtag.  Hep. ». 

A  verdict  will  not  be  setaslde  as  befiur  agalnstev- 
Idenoe,  unless  the  court  can.  with  oonfldeDOB,  dedde 
that  It  Is  unauthorised  Iqr  toe  testimony.  Jaoobev. 
Baniror,  16  He.  IW. 

Where  the  evidence  la  conflicting,  and  there  Is  no 
decided  and  unmistakable  preponderance  against 
the  verdict.  It  will  not  be  set  aaiao.  Btterlv  v.  Cote, 
1  Barb.  285 ;  Lansing  v.  Huasell.  13  Barb.  OSf;  MeUon 
V.  9inlUi,  2  BL  D.  Smith,  478;  Veailng  v.  De  WoU,  8 
Wood.ftM.188L        -1    -  » 

Where  there  is  an  entire  absence  of  evidence  to 
support  the  verdict,  or  where  there  Is  a  preponder- 
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anoe  of  evidence  against  it,  so  as  to  Indtet 
Judloe,  parUallty,  or  corruption,  the  verdict  n 
set  aside.  Vansteenbuivh  v.  Hoffman,  U  Dsi 
Where,  from  the  avueooe,  no  other  oond 
oouM  be  reatdied,  but  that  the  rerdlot  wa 
result  of  passion  or  prejudloe,  a  new  trial  shoi 
granted.  Bpohn  v,  mo.  Pac.  K,  Co.  (Ho.l,  S 

Where  the  verdict  Is  the  result  of  oapitoe 
Judlce,  paeslon,  or  other  cause  than  Oie  ooDvi 
or  belfei  In  the  truth  of  the  fsotSLlt  should  n 
permitted  to  stand.  Chioaso.  ^o.  R.  Oo.  v.  He 
nnLSe:  Be«dv.Pfedmrat,eto.Ina.On.M]fi 
Campbell  v.  Hood,  6  Mo.  216 ;  OsrroU  v.  Faul^  2 
IB  Ho.  MO. 
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EU  JACKMAN 

V. 

City  o(  GLOUCESTER. 

1.  If  the  eertlfleata  of  the  oath  of  the 
petitioner  to  the  certificate  of  a  me- 
eluuiio*a  Uen  filed  in  the  re^Btry  of 
deeds  was  subscribed  by  the  name  of  a 
magistrate,  or  person  legally  authorized 
to  administer  oaths,  and  wasattached  to 
the  statement  of  the  accoant  required  to 
be  filed  bv  law,  tHe  certificate  is  saffi* 
dent,  altiioiish  it  did  not  add  the  title 
of  office  to  the  person  who  administered 
the  oath. 

2.  The  statute  undoubtedly  implies  that 
the  atsitement  of  Mcoaat  to  secure  a 
meehanfe's  lien  shall  have  a  Jurat  »t- 
tachedi  hut  affldaTits  and  depositions 
lawfully  taken  by  a  person  authorized  to 
take  them  are  not  to  be  treated  as  nn- 
Bwom  becaose  the  nasfistrato  has  not 
added  the  name  of  his  office  to  the 
certificate  signed  by  htm.  If  the  state- 
ment was  in  fact  sworn  to,  it  was  a  com- 
pliance with  the  statute. 

{Basex  Piled  Januarr  ID,  1887.) 

ON  defendaofs  exceptions.  Overruled. 
Petition  to  enforce  a  mechanic's  Uen  for 
work  and  labor  performed  or  f  umished  under 
an  entire  contract  by  one  Jackman,  the  peti- 
tioner, on  a  certain  bouse,  for  one  Andrew  H. 
CrispeD,  who  was  acting  under  a  contract  with 
the  city  of  Gloucester  for  the  erection  of  a 
book-and-ladder  house.  At  the  trial  in  the  su- 
perior court,  before  Pitman,  J.,  several  issues 
ctf  fact  were  submitted  to  the  jury,  the  first  of 
which  WBB  as  follows:  "  Was  the  certificate  of 
Una  filed  within  thirty  days  after  the  petitioner 
ceased  to  labor  or  furnish  labor  on  the  build- 
ings?" To  prove  the  affirmative,  the  petitioner 
introduced  as  evidence  a  certified  copy  of  a 
document  on  file  in  registry  of  deeds,  purport* 
ing  to  be  such  certificate  ox  Uen.  The  certifl-  j 
S 


cate  of  the  oath  of  the  petitioner  on  said  cer^ 
tiflcateof  lien  was  as  follows: 
"State of  Mass., 
Essex,  ss.  Gloucester,  July  18,  1888. 

"Then  personally  appeared  the  above-named 
Eli  Jackman  and  made  oath  that  the  statement 
above  subscribed  by  him  is  true,  befora  me. 

WmUsm  A.  Pew,  Jr." 
The  respondent  objected  to  the  admission  of 
this  document  because  it  did  not  show  that  the 
oath  was  administered  by  any  magistrate  or  per- 
son legally  authorized  to  administer  oaths.  The 
petitioner  then  offered  to  prove  that  said  Pew, 
who  executed  said  certificate  of  the  oath  of  the 
petitioner,  was  at  Uiedate  of  the  same  a  Justice 
of  the  peace  for  said  county,  and  the  defend- 
ant objected,  but  the  objection  being  ovemiled 
by  the  court,  he  admitted,  for  the  convatienoe 
of  the  petitioner,  that  such  was  the  fact. 

The  issue  above  stated  was  submitted  to  the 
jury,  who  found  that  the  certificate  of  Uen  was 
filed  within  thirty  days  after  he  ceased  to  labor 
or  furnish  labor  on  said  building,  and  on  the 
whole  case  the  court  found  a  Uen  to  be  estab- 
lished. The  defendant  ^eged  exceptions. 
Mr.  M.  J.  HcNeimy,  for  defendant; 
The  statement  filed  in  the  registry  of  deeds  by 
the  petitioner,  pursuant  to  Pub.  Stat.  chap.  191, 
§  6,  was  insufficient  in  that  it  does  not  appear 
to  have  been  sworn  to.  The  provisions  of^ the 
section  requiring  the  saf^ard  of  the  oath  to 
the  statement  is  mandatory,  as  are  substandally 
aU  the  provisions  of  this  chapter  which  go  to 
preserve  the  lien.  It  therefore  requires  strict 
compliance  with  its  terms. 

kin.  46  Tex.  593. 

Nor  does  the  statute  permit  a  copy  of  this 
statement  spread  in  the  books  of  the  registrv 
to  suffice;  the  original  instrument  itself  must  be 
filed  and  remain  m  the  custody  of  the  reeiater 
Pub.  Stat.  chap.  191,  §  7.  *  ' 

The  stitute  expressly  permits  only  two  inac- 
curacies in  the  statement.  An  unintentional 
mistake  in  the  amount  due,  or  in  the  description 
of  the  property,  may  not  defeat  the  Uen. 
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Pub.  Stat.  chap.  191,  g  8. 

Previous  to  this  enactment  a  slight  Inaccu- 
racy  as  to  the  amount  claimed  was  held  fatat 

Lyjieh  T.  Oranan,  6  Gray,  58S;  LmHn  v,  ITA*'*- 
tenton  MUit.  13  Oray,  101. 

The  capacity  in  which  Pew  acted  cannot  now 
be  shown  by  parol  testimony. 

Lincoln  V.  (Trariddl,  21  Wend.  10;  Davi$  t. 
Alvord.  94  U.  8.  549  (Bk.  24,  L.  ed.  285). 

It  is  said  that  evidence  of  the  official  charac- 
ter of  the  certifyinf;  officer  is  not  required  un- 
less required  in  the  statute. 

aeeritt  r.  Oreen.  8  WaU.  761  (700.  S.  bk.  18, 
L.ed.166):  CWnterv.lterier,  8  Wall.  618(75 
U.  8.  bk.  10,  L.  ed.  426). 

But  this  means  that  no  affirmative  evidence 
is  ncoe^ry  to  show  that  the  official  cerUfyiDg 
is  nciu.'illvsuch  official  as  the  certificate  clwmB, 
GreeiiuiciUtv.  Kohne,  85  Pa.  871. 

Parties  interested  ahonld  find  In  the  state- 
ment and  the  certificate  of  oath  all  the  infor- 
mation to  which  the  statute  entitles  them  with- 
out the  necessity  for  inquiry  elsewhere. 

^{r.  WilUam  A.  Pew,  Jr..  for  petitioner; 

The  fact  that  the  magistrate,  before  whom 
the  oiith  accompanying  the  certificate  required 
to  estiihliah  a  mechanic's  lien  was  taken,  does 
not  affix  hia  official  title  to  hia  name,  is  not  fatal 
to  the  establialimeat  of  the  lien,  if,  at  the  time 
of  administering  the  oath,  be  was  a  magistrate 
duly  qualified  80  to  act,  and  did  at  the  time  act 
in  liis  official  capacity.  The  last  two  facts  may 
be  e.stabli9bed  by  proof  aliunde.  The  same 
nih^  applies  to  the  certificate  accompanying  an 
affidavit,  deposition,  or  the  acknowledgment  of 
a  deed. 

Benmt  v.  Paine,'l  Watts,884;  Gamrt.  ofBerkg 
Oo.  V.  Soft,  8  Binn.  680;  Hunter  v.  Le  Ckmte, 
6  Cow.  738;  People  v.  Renmtaer,  6  Wend.  543. 

An  onth  taken  before  a  person  who  is  ac- 
tually a  justice  of  the  peace,  although  he  is  not 
BO  dcsrribed  in  the  writing,  is  good.  A  magis- 
irate  tvmnot  devest  himself  of  bis  judicial  ca- 
pacity to  administer  an  oath  while  his  commis- 
fliim  is  fai  force,  and  therefore,  whenever  be 
•dacdnlsters  an  oath,  it  shall  be  taken  to  have 
.  iMen  ^tone  judicially. 

Chmn.<tf  Berkt  Co.  v.  Bom,  8  Binn.  688. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
Pub.  Stat.  chap.  191,  §  0,  provides  that  the 
statement  of  Uie  just  and  true  account  which 
the  person  claiming  a  lien  must  file  in  the  reg- 
istry of  deeds  "shall  be  subscribed  and  sworn 
to  by  the  person  claiming  the  lien,  or  by  some 
one  in  his  behalf."  The  statement  filed  by  the 
petiiiimer  was  subscribed  by  him  and  sworn  to 
before  a  justice  of  the  peace,  and  a  certificate 
of  the  o&tb  was  attached  to  the  statement  by 
the  justice,  who  subscribed  his  name,  but  dm 
asiftdd  the  title  of  his  <^ce.  Wetbinkthat 
tbb  omlsrion  did  not  render  the  filing  of  the 
statement  void,  and  that  the  fact  that  the  per- 
son by  whom  the  oath  was  administered  was 
ntithi>rized  to  administer  it  may  be  proved  by 
evi'h  nce.  There  is  nothing  in  the  statute  that 
in  t^rniK  requires  any  certificate  of  the  oath,  al- 
though the  statute,  construed  with  reference 
to  well-known  usages,  undoubtedly  implies 
that  the  statement  shall  have  a  jwrat  attached. 

Aflldavits  and  depositions  lainolly  taken  by 
a  person  authorized  to  take  them  axe  not  to  be 
treated  as  unsworn  statements  because  the 

84 


.  JuD.  Or.  OF  Massachusetts.  Jai 

magistrate  has  not  added  to  the  certifies 
signed  by  him,  the  name  of  bis  office.  Cou 
permit  the  certificate  to  be  amended,  or,  wi 
out  ao  amendment,  admit  evidence  of  the  i 
thority  of  the  person  by  whom  the^  were  tab 
if  they  do  not  ta3sB  'judicial  notice  of  it. 
this  case,  if  the  statement  appeared  on  its  fi 
to  have  been  sworn  to,  we  think  that  It  oo 
be'  filed,  and  if,  in  fact,  it  was  sworn  to  befa 
person  authorized  to  administer  an  oath, 
think  that  there  was  a  compliance  with 
statute.   Bee  Hitchinga  v.  EUif,  1  Allm,  4 
Hunter  t.  Le  Conte,  6  Cow.  738;  Amie 
Rermelaer,  6  Wend.  648;  MeKinnejf  v. 
188  Mass.  181. 
Sxeeptiont  overruled. 


Charlotte  A.  WASHBURN 
e. 

Edward  TI3DALE,  Asdgnee. 

Where  the  first  mort|fage«,  under  1 
power  of  sale  contained  In  his  mortga. 
■old  the  premiaea*  and,  after  retaini 
from  the  prooeeds  of  the  sale  the  amoi 
due  to  him  on  his  note  secured  by  1 
mortgage,  and  costs,  piUd  the  balaa 
over  to  the  seeond  mortgagee, — he 
that  the  second  mortgagee  was  not  ot 
pelled  to  prove  her  Gl»im  at  the  fi 
meeting  of  the  creditors  of  the  ini 
vent  mortgagor,  but  should  be  allov 
to  prove  her  debt  after  deducting  wl 
she  had  received  thereon. 

(Brtstol  FUed  January  10, 1887.) 

ON  plaintiff's  exceptldns.  Suetaitud. 
Appeal  by  the  defendant,  who  Is  assig 
of  the  estate  of  Duncan  S.  Elliott  in  insolveD 
from  the  allowance  by  the  insolvency  cour^ 
the  claim  of  the  plalntilf  against  said  insoh 
estate. 

At  the  trial  In  the  superior  court,  bei 
Thompson,  </.,  without  a  jury,  the  follow 
facts  appeared  In  evidence: 

On  July  19,  1868,  Duncan  S.  Elliott,  the 
solvent,  gave  a  mortgage  of  his  real  estate 
the  Bristol  County  Savings  Bank  at  Taunl 
to  secure  his  promissory  note  of  even  date 
the  sum  of  $1,700.  This  mortgage  contai 
the  usual  power  of  sate.  On  July  8,  1860,  i 
EUiott  gave  a  second  mortgage  of  the  at 
real  estate  to  Charlotte  A.  Washburn,  the  pi 
tiff,  to  sectne  her  note  of  even  date  for 
This  was  a  power  of  sale  mortgage,  and,  in 
clause  against  incumbrances,  excepted  the  p 
mortgage  to  said  bank.  Februaiy  20.  1^ 
petition  was  filed  in  the  insolvency  court 
Bristol  County,  to  have  said  Elliott  declaref 
hisolvent  debtor,  by  EBramB.  Avlswortb, 
of  his  creditors,  tfpon  that  petition  ^e  1 
publication  of  notice  was  February  21,  II 
March  18,  1885,  Elliott  was  adjudged  in 
vent,  and  a  warrant  was  issued.  April  10, 11 
the  first  meeting  of  creditors  was  held,  aiid 
defendant,  Tlsdale,  was  duly  chosen  asdgi 
and  an  assignment  of  said  debtor's  estate 
duly  made  to  him  and  recorded.  The  b 
never  proved  its  claim  in  the  insolvency  ca 
but,  proceeding  under  the  power  of  sale  la 
mOTtgage,  pulwshed,  accoroli^  to  law,  in 
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TauntoD  Daily  Oazette  of  Taunton,  a  DoHce  of 
the  foreclosure  of  the  mortgage,  and  that  the 
mortgaged  premises  would  be  sold  by  virtue  of 
the  power  of  sale  at  a  date  named,— October  5, 
1885.  This  notice  was  addressed  to  Duncan  S. 
Elliott,  Charlotte  A.  Washburn,  both  of  Taun- 
ton, and  all  other  persons  interested  in  the  mort- 
ga^ed  premises.  No  notice  was  given  to  the 
assignee  or  to  Mrs.  Washburn,  by  the  bank,  of 
the  intended  sale,  other  than  the  published 
notice  already  referred  to;  and  Mrs.  Wash  burn 
gave  no  notice  of  the  aaje  to  the  assignee,  and 
defendant  never  knew  of  the  sale  until  after- 
wards. In  accordance  with  the  notice,  the 
bank  sold  the  property  under  its  power  of  sale 
for  $2400.  Mrs.  Washburn  was  present  at 
the  sale,  by  her  agent,  to  see  that  the  property 
was  not  sold  forau  inadequate  price,  and  there 
is  no  question  made  here  but  that  the  property 
brought  its  fair  market  value.  The  mortgage 
to  the  bank  contained  this  clause  in  the  power 
of  sale:  "Rendering  the  surplus  of  the  pur- 
chase moneys  if  any  there  be,  over  and  above 
the  said  sum  and  interest  as  aforesaid,  together 
with  a  true  and  particular  account  of  said  sale 
and  charges,  to  uie  said  Duncan  S.  Elliott,  the 
grantor,  liis  heirs,  executors,  administrators, 
or  asaiffus."  No  account  of  the  sale,  or  the 
prooeecb,  or  payment  of  the  proceeds,  was  ever 
given  to  the  assignee  by  anyone  until  the  pres- 
OJtation  of  the  proof  by  Mrs.  Washburn.  The 
bank,  after  deducting  its  claim,  with  the  costs 
•nd  charges  of  the  sale,  paid  to  her  the  balance, 
$8S7.43.  This  amount  she  indorsed  upon  her 
note  October  30,  18ti6.  No  question  is  made 
here  but  that  tliis  balance  was  correct.  After 
the  payment  of  this  amount  to  her,  she  pre- 
sented her  claim  for  the  balance  due  on  the 
note  to  the  court  of  Insolvency,  which  court  al- 
lowed the  same  at  an  adjourned  meeting  Febru- 
ary 12,  1886.  The  defenses  of  the  Statute  of 
lamitatiuns,  that  plaintiff  had  reserved  a  pre- 
ferment, and  that  the  signature  of  Elliott  was 
not  genuine,  were  not  relied  on  at  the  trial. 
Upon  the  conclusion  of  the  evidence  the  defend- 
ants asked  the  court  to  rule,  as  a  matter  of  law, 
on  the  facts  in  evidence,  that  the  plaintiff 
was  not  entitled  to  have  her  claim  flowed. 
The  court  so  ruled,  against  the  objection  of  the 
plaintiff,  and  found  for  the  defendant,  and  the 
plaintiff  aUeged  exertions. 
MesiTi.  Reed  A  Dean,  for  plaintiff: 
By  the  sale  the  [^ntiff  was  deprived  of  her 
mortgage.  She  was  no  longer  a  creditor  hold- 
ing a  mor^aee  or  Hen  upon  property  of  the 
debtor.  Keither  had  she  any  power  or  right  to 
prevent  the  sale,  as. her  mortgage  was  made 
subject  to  the  first  mortgage.  If  there  was 
any  power  in  the  court  of  insolvency  to  restrain 
such  sale,  which  it  is  believed  does  not  exist,  it 
was  the  duty  of  the  assignee,  if  the  interests  of 
the  estate  required  it.  to  intervene;  but  he  did 
nothing. 

Franklin  Ovuntv  Bank  v.  Qnenfield  Bank, 
188  Mass.  61S. 

In  Wilton  V.  Bryant.  134  Mass.  2D1,  396,  it  is 
said:  "  If,  therefore,  the  conditions  of  the  statute 
cannot  be  complied  with  in  any  particular  case, 
that  is  a  reason  for  believing  that  the  statute 
was  not  intended  to  include  such  case." 

Many  of  the  cases  not  coming  within  the 
strict  terms  of  the  statute  have  been  decided 
upon  equitable  considerations. 
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Amory  V.  Francii,  16  Mass.  808;  Uunnendl 
V.  Ooodrich,  8  Cush.  460;  RieAaniMm  v.  Wpman, 
4  Gray,  658;  Wil»on  v.  Bryant,  184  Mass.  291; 
PYttnMin  County  Bank  v.  Qreenfidd  Bank,  188 
Mass.  S15;  Brittol  Qmnty  Saving  Bank  v.  Wood- 
ward, 187  Mass.  412. 

Jfeam.  Braiey  ft  Swill,  for  defendant: 

Felmiary  Sl,1885,the  time  of  the  first  publica- 
tion of  notice,  the  plaintiff  was  a  aecuied  credl- 
tor  of  Duncan  S.  Elliott,  and  her  rights  ore  to 
be  fixed  as  of  that  date. 

Pub.  Stat.  chap.  157,  g  28;  8purr  v.  Bean, 
189  Mass.  84,  86. 

She  could  not  prove  her  claim  at  the  first 
meeting  because  of  the  security. 

ExparU  Baker,  8  L.  R.  461. 

The  manner  fn  which  the  plaintiff  should 

Eroceed  in  order  to  prove  this  claim  asainst  the 
isolvent  estate  is  provided  by  Pub.  Stat.  chap. 
167,^  28,  and  the  statute  must  be  strictly  fol- 

Smith  V.  Warner,  188  Mass,  71,  78. 

The  fact  that  there  was  a  prior  mortgage  on 
the  same  property  made  no  difference  as  to  the 
method  of  procedure.  If  the  first  mortgagee 
did  not  come  into  the  court  of  insolvency,  and 
proceeded  in  such  a  way  as  not  to  allow  the 
plaintiff  an  opportunity  so  to  do,  this  court  in 
equity  could  enjoin  the  sale  until  the  plaintiff 
could  make  such  application  as  Is  required  1^ 

Barnard  v.  Eaton,  8  Cosh  3M;  HunneioeUv. 
Goodrich,  8  Cash.  460, 471. 

It  could  work  out  all  the  equities  involved 
If  necessary;  and  the  form  of  decree  in  the 
last  case  very  clearly  illustratea  the  manner  in 
which  it  could  be  done. 

Here  ample  time  was  given,  as  the  sale  by 
the  first  mortgagee  was  not  made  until  October 
5,  1885.  The  Tod  that  the  plaintiff  was  the 
second  mortgagee  made  no  difference.  She 
could  petition  for  a  sale,  and  only  the  equity 
of  redemption  mortgaged  to  her  would  be  sold. 

Bay  v.  irfiinft,  6  Gray,  528. 

Field.  J.,  delivered  the  opinion  of  the  court: 
The  first  mortgagee  rightfully  sold  the  mort- 
fl»ged  land  and  conveyed  it  to  the  purchaser. 
The  petitioner's  seoond  mortgage  was  thereby 
converted  inl«  an  equitable  lien  upon  the  pro- 
ceeds of  the  sale,  after  the  payment  of  the 
amount  due,  under  the  first  mortgage.  The 
surplus,  which  amounted  to  (837.43,  was  right- 
fully paid  the  petitioner.  While  she  held  a 
mortgage  upon  the  property  of  the  Insolvent 
debtor,  she  must  proceed  in  accordance  with 
Pub.  Stat.  chap.  157,  g  28;  but  her  equitable 
lien  upon  the  surplus  of  the  proceeds  of  the 
sale,  while  it  was  in  the  hands  of  the  first  mort- 
gagee, was  not,  we  think,  such  a  lien  as  is  de- 
scribed in  that  section,  and  the  provisions  in  the 
section  for  a  sale  of  the  property  held  as  secur- 
ity, or  the  delivery  of  it  to  the  assignee,  are  not 
applicable  to  an  equitable  right  to  receive  or 
to  recover  this  surplus.  She  has  not  dinwsed 
of  any  property  of  the  debtor  on  whiui  she 
held  security,  or  of  her  security,  in  violation  of 
that  section,  and  her  case  is  thus  distinguish- 
able from  Smith  v.  Warner,  183  Mass.  71.  She 
could  not  prevent  the  first  mortgagee  fromselN 
ing  the  land,  except  by  redeeming  it  from  the 
first  mortgage,  apd  it  was  not  her  duty  to  do 
this.   She  was  not  required  to  prove  her  claim 
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at  the  first  meeting,  or  before  she  offered  it  for 
proof,  and  then  she  held  no  security.  Her 
rights  miut  be  determiDed  by  those  equitable 
considenttioiu  which  have  been  acted  upoif  in 
cases  not  witliin  the  statute;  and  we  think  that 
these  require  that  she  should  be  allowed  to  prove 
ber  debt  after  deducting  what  she  has  received. 
WOaon  V.  Bryant,  184  Mass.  291;  Franklin 
County  Bank  v.  Greenjteld  Bank,  188  Mass. 
CIS. 

Exeeptiom  mutaijud. 


Sylranus  P.  OARDN£R  et  al. 
e. 

Kchard  PEA8LEE  et  al. 

SAME  e.  SAME. 

1.  In  actions  brought  to  recoTor  for  use 
ud  ocenpation  of  premises,  against 
the  defendants  and  one  M  jointly,  where 
the  court  ruled  that  there  was  not  evi- 
dence safflcient  to  warrant  the  jury  in 
finding  that  M  was  a  joint  contractor 
with  defendants,  and  neither  party  ex- 
cepted to  the  ruling,  it  must  he  taken 
that  the  Jury  found  that  M  was  not  .a 
Joint  eontraletor. 

S.  Under  this  state  of  facts  proof  made  by 
the  plaintiffs  of  their  cutbna  against 
the  Insolvent  estate  of  M,  which  were 
the  claims  on  which  these  actions  were 
brought,  does  not  affect  plaintiffB' 
right  to  proceed  against  the  other 
defendants,  the  proceedings  against 
M^B  estate  being  proceedings  against 
one  wbo  is  a  stranger  to  the  transaction. 

(Bkbx  Filed  January  10, 1887.) 

ON  defendants'  exceptions.  Overruled. 
The  first  of  these  actions  was  brought  to 
recover  $225  for  the  use  and  occupation  of  a 
portion  of  "  Gardner  Block "  during  July, 
August,  and  September,  1886.  The  second  was 
to  recover  |75  for  the  use  and  occupation  of 
the  same  premises  In  the  month  of  October,  in 
the  same  year. 

The  actions  were  originally  brought  in  the 
police  court  against  lUchard  Peaslee,  Charles 
H.  Peaslee  (his  son).  Bentemin  W.  Monill,  and 
Abbie  O.  Peaslee  (wife  of  said  Charles  H.  Peas- 
lee), where  judgment  was  rendered  against  all 
of  the  said  defendants,  and  was  appealed  to 
the  superior  court.. 

At  the  trial  in  the  superior  court,  before 
Mason,  J.,  the  defendants  rested  their  case  on 
the  plaintiffs'  evidence,  and  asked  the  court  to 
rule  that  the  action  could  not  be  maintained  as 
brought,  and  further  that  there  was  no  evidence 
of  any  agreement,  express  or  implied,  on  the 
rart  of  Momll,  or  on  the  part  of  said  Abbie  O. 
Peaslee,  ^vith  the  plaintiffs.  The  judge  ruled 
that  there  was  no  evidence  to  warrant  t)ie  jury 
in  finding  against  either  Morril)  or  Abbie  O. 
Peaslee,  and  no  exceptions  were  taken  by  any 
party  to  the  actiim.  Judgmrat  was  entered  in 
ravor  of  sold  Morrill  and  Abbie  O.  Peaslee,  and 
the  plaintiffs  proceeded  against  said  Richard 


and  Charles  H.  Peaslee,  as  cotArtners,  int 
ducing  no  further  evidence.  The  plalntii 
evidence  tended  to  show  that,  before  the  a 
tract  of  hiring  was  made,  Richard  Peaslee  a 
MorrUl  exammed  the  premises  with  one  of  i 
plainUfib,  and  some  inquiry  concerning  i 
terms  of  letting  was  made  at  tiie  time, 
short  time  afterwards  Richard  Peaslee,  Cbiu 
U.  Peaslee,  and  Morrill,  in  company  with  < 
same  plaintiff,  examin«l  the  premues  aga 
and  after  the  examioation,  but  before  the  pan 
separated,  Itichard  and  Charles  H.,  id 
presence  of  Morrill,  had  some  conversatkMi 
to  the  terms  of  letting,  with  that  idaint 
Richard,  by  whom  the  conversation  was  pi 
dpally  conducted,  then  turned  aside  from  i 
plaintiff  and  consulted  with  the  other  two; 
then  turned  to  the  plaintiff  and  said:  "] 
Gardner,  we  will  take  that  building."  Iti 
not  appear  that  Morrill  personally  had  e 
talk  with  the  plaintiff.  It  further  appeared  t 
this  building  was  hired  for  the  purpose  of  ma 
facturing  boots  and  shoes  said  Richard  i 
Charles  H.  Peaslee, under  the  name  of  B.  W.  II 
rill;  that  thebusinesswas  conducted  on  the pn 
isea  under  the  name  of  B.  W.  Morrill;  goods  « 
sold  to  the  concern  xmder  that  name,  and 
statements  of  goods  sold  to  the  concern  v 
made  out  to  B.  W.  Morrill;  but  the  plaint 
rent  billa  were  made  out  to  R.  Faariee  &  8 
and  all  the  bOls  of  the  concern  were  pak 
checks  signed  "B.  W.  Morrill,"  which  w 
drawn  by  Morrill,  but  which  in  the  case  of 
plaintiffr  rent  bill,  were  drawn  and  signec 
the  presence  and  under  the  direction  of  Ridi 
Peaslee.  It  further  appeared  that,  at  the  ti 
of  the  letting,  the  plaintiffs  did  not  understi 
that  B.  W.  Morrill  was  a  contacting  tni 
but  only  a  figurehead  and  cover  for  R 
&  Sou,  and  that  the  plaintiffs  Instructed  tt 
book-keeper  to  charge  the  rent  for  the  premi 
and  make  out  the  rent  bills  to  R.  Peasle 
Son,  and  that  the  plaintiffs  at  the  time  of  s 
letting,  and  thereafterwards,  understood  t 
whatever  fi.  W.  Morrill  did  in  the  businea 
B.  W.  Morrill,  he  did  in  behalf  of  R  PMi 
&  Son,  and  as  a  figurehead.  It  further 
peared  that,  on  the  20th  of  September,  18 
the  assets  of  the  concern  B.  W.  Morrill,  be 
the  stock  and  macbineir  used  in  said  tnimiK 
were  attached  on  the  first  of  these  writs;  t 
the  defendant  Morrill  thereupon  in  Deceml 
1885,  filed  his  petition  in  insolvency,  and 
property  attached  rested  in  his  assignee, 
the  16th  of  FebmaiT,  1886,  the  plaint 
proved  the  claim  sued  for  in  the  present  act 
against  the  estate  of  said  JHorrill  ininsolven 
and  also  proved  a  claim  for  the  costs  and 
penses  of  said  suit.  Said  proofs  contained 
statement  that  said  claim  was  due  for  the 
aud  occupation  of  certain  premises  hired 
said  MoitUI,  with  other  persons,  from  a 
Gardner  Bros. 

The  defendants  requested  the  couri  to  iustr 
the  jury  (1)  that  in  tne  hiring  of  said  premi 
and  in  the  management  of  the  business  of 
Peaslee  &  Son,  Morrill  acted  as  their  agent,  i 
the  plaintiffs,  by  proving  their  claims  agai 
the  estate  in  insolvency  of  said  Morrill,  bi 
elected  to  bold  the  agent  and  cannot  recovei 
these  actions;  (3)  if  Morrill  was  not  the  defB 
ants'  agent  in  biting  said  premises,  but  o 
tracted  jointly  with  them,  then  Uie  ptalm 
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cannot  recover  in  the  present  actions;  (8)  that 
the  plaintifb  were  not  entitled  to  recover;  and 
•<4)  that  If  R  Peaalee  &  8on  were  doing  busi- 
ness under  the  name  of  B.  W.  Morrill,  and  the 
premises  of  the  plaintiffs  were  hired  In  further- 
ance of  said  business,  the  plalntifts  are  not  en- 
titled to  recover.  The  ludge  instructed  the 
jury  substantially  as  follows:  The  principal 
controversy  is  as  to  the  circumstances  of  the 
hiring,  whether  it  was,  first,  by  the  two  Peas- 
lees  and  Morrill;  second,  ff  not  that,  whether 
the  hirins  was  by  Morrill  as  agent.  The  court 
has  ruled,  as  matter  of  law,  that  there  is  not 
sufficient  evidence  to  warrant  the  jury  in  flnd- 
ing  that  Morrill  was  a  joint  contractor.  So 
there  remains  the  proposition  that  the  agree- 
ment was  actually  made,  not  with  the  defend- 
■ants — the  Peaslees— but  with  Morrill  as  agent; 
and  they,  having  proved  a  claim  agtinst  Morrill 
for  the  same  debt  for  which  they  now  sue  the 
Peasleee,  it  is  claimed  that  they  elected  to  re- 
cover  of  the  agent,  and  cannot  now  recover  of 
the  principals.  Now  if  you  find  upon  the  evi- 
-dence  that  the  contract  of  hiring  was  in  fact 
made  with  Morrill  as  their  agent,  then  T  rule,  as 
matter  of  law,  that  this  action  cannot  be  main* 
tained.  But  it  is  for  you  to  say,  trpon  the  evi- 
dence, whether  the  contract  was  made  with  the 
Peaslees  direct  or  with  Morrill  as  their  agent 
It  does  not  show  that  the  contract  was  made 
with  Morrill  as  the  agent,  that  he  was  present 
at  the  time  of  the  contract  between  the  plaintiff 
and  said  Richard,  unless  he  assumed  to  con- 
duct  the  nc^tiatlons  and  to  make  the  agree- 
ment. It  does  not  establish  the  fact  that  the 
contnctwaseffectedby.hIm  as  agent;  It  does  not 
3how  that  the  original  hiring  washy  Morrill  as 
the  agent,  to  show  that  he  subsequently  drew 
the  checks  by  which  the  rent  was  paid;  but  jou 
are  to  take  the  whole  evidence  as  it  is  given 
yon  and  determine,  as  a  matter  of  fact,  whether 
the  hiring  in  question  was  made  by  the  Peas- 
lees or  by  Homll  as  their  agent. 

If  it- is  established  that  that  hiring  was  by 
Morrill  as  ^nt,  then  this  action  cannot  be 
maintained;  but  if  the  evidence  satislSes  vou 
that  the  hiring  was  by  the  two  Peaslees,  tjien 
the  plaintiff  is  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiffs 
in  both  actions,  and  the  defendants  alleged 
«xceptions. 

Metm.  J.  P.  A  B.  B.  Jones,  for  defend- 
ants: 

As  to  third  parties,  who  had  no  knowledge 
-of  the  true  relations,  these  defendants  and 
Morrill  were  clearly  liable  as  copartners. 

Lord  V.  Baldwin,  6  Rek.  848;  Wright  v.  Bier- 
rirk.  126  Mass.  1S4. 

The  law  as  to  partnership  is  a  branch  of  the 
law  of  agency. 

meatrroft  v.  Hiekman.  9  C.  B.  N.  S.  47; 
Be  Englith  &  Iritih  Oh.  A  Vhir.  Am.  8oe.  8  L. 
T.  N.  8.  724. 

Ajs  between  these  defendants  and  Morrill,  the 
relation  of  principal  and  a^nt  existed. 

JSdmuTuU  V.  Bmhell,  L.  It.  1  Q.  B.  97. 

Plaintifls,  by  proving  the  debts  in  suit  against 
the  estate  of  Morrill,  i^ter  he  filed  a  peUlTon  in 
insolvency,  elected  to  hold  the  agent  and  will 
bar  the  present  actions. 

Kingsley  v.  Davi»,  104  Mass.  178. 

Masrt.  Ira  A.  Abbott  and  iV&neis  B. 
Pearl,  for  plalntiffii: 

2 


The  question  as  to  the  agreement  of  hiring 
was  one  of  fact  for  the  jury.  It  was  submitted 
to  them  with  proper  instructiona,  and  their 
finding  is  final. 

Even  if  there  was  an  error  in  anv  single  pas- 
sage of  the  instructions,  it  would  oe  cured  by 
the  further  instruction  to  consider  the  whole 
evidence  as  it  had  been  given. 

Jachman  v.  J^miker,  4Met.  285. 

The  bill  of  exceptions  does  not  show  that 
Uia«  was  any  evidence  that  Morrill  contracted 
jointly  with  the  defendants,  therefore  Uie  de- 
fendants' exception  to  the  neglect  to  give  the 
second  instmction  requested  cannot  oe  aua- 
tained. 

^arm  v.  Janet,  12  Allen,  083;  Salomon  v, 
Hathaway,  126  Mass.  482. 

During  the  trial  the  court  ruled,  as  a  matter 
of  law,  Uiat  there  was  not  sufficient  evidence 
to  warrant  the  jury  in  finding  that  Morrill  was 
a  joint contractor,andnoexceptlonsweretaken 
by  any  party  to  the  action. 

The  defendants,  Charles  and  Richard  Peas- 
lee,  were  affected  by  this  ruling,  and  ahould 
have  excepted  to  it  at  the  time  »  was  made,  if 
th^  proposed  to  at  all. 

Edwardt  v.  Oarr,  18  Gray,  284^888. 

The  third  and  fourth  instructions  were  not 
seasonably  requested. 

It  appears  from  the  exceptions  that  an  oppor- 
tunity had  been  afforded  counsel  to  ask  for  in- 
structions before  the  commencement  of  the  ar- 
guments, and  that  the  defendants'  counsel  had 
availed  himself  of  that  opportunity. 

It  was  a  matter  entirely  within  Hie  discretion 
of  the  presiding  judge  fo  decide  whether  or  not 
be  would  allow  another  opportunity,  and  his 
decision  is  not  open  to  exception. 

Ela  V.  Goekthott,  119  Mass.  416;  MeMahon 
V.  aConnor,  187  Mass.  218. 

Field,  J.,  delivered  the  opinion  of  the  court: 
There  was  evidence  for  the  jury  that  Ricluid 
and  Charles  H.  Peaslcc  hired  the  premises  of 
the  plaintiffs  and  entered  into  possession  as 
their  tenants.  The  court  ruled,  as  matter  of 
law,  that  there  was  not  sufficient  evidence  to 
warrant  the  jury  in  finding  that  Morrill  was  a 
joint  contractor  with  the  Peaslees,  and  also 
ruled  that  if  the  contract  of  hiring  was  in  fact 
made  with  Morrill  as  the  agent  of  the  Peaslees, 
the  action  could  not  be  maintained.  Neither 
party  excepted  to  those  rulings,  and  it  must 
therefore  be  taken  that  the  jury  found  that 
Morrill  was  not  a  joint  contractor  with  the 
Peaslees,  and  did  not  hire  the  premises  as  their 
agent.  Under  this  state  of  facta  the  proof  by 
the  plaintiffs  of  their  claims  against  Uie  estate 
of  Morrill  in  insolvency,  which  were  the  claims 
on  wbidi  these  suits  were  brought,  does  not 
affect  their  right  to  proceed  against  the  Peas- 
lees. Morrill,  on  the  facts  found,  wa.s  never 
their  debtor,  either  severally  or  jointly  with  the 
Peaslees,  and  the  plaintiffs  never  had  the  right 
to  elect  to  hold  him  as  their  debtor,  and  the 
proceedings  by  the  plaintiffs  against  his  estate 
are  proceedings  against  the  estate  of  one  who 
a  stranger  to  the  transaction.  It  Is  immaterial 
whether  the  ruling  that  the  requests  numbered 
8  and  4  were  not  seasonably  made  is  erroneous 
or  not,  because  they  ought  not  to  have  been 
granted. 
Exeeptiont  otiemded. 
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John  DAVIS,  Admr., 

V. 

NEW  TORK  &  NEW  ENGLAND  R  R. 

CO. 

1.  By  the  common  law  of  Connecticut  as 
action  for  personal  li^jnrles  does  not 
survive  to  the  administrator  of  the 
penoa  injured;  and  there  la  no  statute 
in  tiMb  State  hy  virtue  of  which  a  com- 
mon-lav  action  for  personal  Injuries  is 
revived,  or  made  to  survive  to  an  ad- 
ministrator of  the  person  injured. 

S>  Where  an  injury  occurs  in  another 
State,  which  would  be  the  foundation 
of  an  action  at  common  law,  and  it  is 
known  that  the  law  of  that  State  is  the 
cnmmon  law,  it  may  be  inferred,  in  an 
action  brought  in  this  State,  that  the 
tnuosaction  is  governed'  by  its  rules  as 
applied  here,  hi  the  absence  of  evidence 
to  the  contrair;  but  where  it  is  shown 
by  the  law  of  the  State  where  the  in- 
jury occurred  that  the  action  abated 
OM  the  death  of  the  person  injured, 
while  by  the  law  of  this  State  such  an 
action  survives,  the  law  of  this  State 
eaa  have  bo  sneh  eictra^erritorial 
«Abet  mm  to  give  a  tight  of  action 
here. 

8.  It  is  the  right  of  each  State  to  deter- 
mine by  its  laws  under  what  circum- 
stances an  iBjnry  to  a  person  will  af- 
ford a  cause  of  action.  It  may  give  to 
a  party  injured  by  the  carelessness  of  a 
railroaid  company  a  cause  of  action,  or 
make  the  corporation  responsible  by  in- 
dictment or  other  proceeding  for  a  fine 
or  damages,  whioh  shall  ^  to  the  State, 
to  the  relatives  of  the  injured  party,  or 
any  other  person  named.  Where  such 
a  remedy  is  provided  by  statute,  it 
supersedes  the  remedy  which  thereto- 
fore existed  at  the  common  law. 

(HiddleB^z  ^FUed  Jannarr  T,  1887.) 

OH  defendant's  exceptionB.  Sustained. 
Action  of  tort  to  recover  damages  for  per- 
sonal iojuries  sustained  by  plaintin^s  intestate 
by  alleged  oegligeoce  of  defendant 

Deceased  was  an  inhabitant  of  and  resided  in 
the  State  of  Massachusetts,  and  received  tbe 
injuries  which  caused  her  death,  while  travel- 
ing as  &  passenger  on  defendant's  road  in  tbe 
State  of  Connecticut. 

At  the  trial  in  the  superior  court  before  Rock- 
well, </^^,  without  a  jutT,  it  was  found  as  a  fact 
that  the  accident  and  injuries  were  occasioned 
by  the  negligence  of  defendant's  agents  and 
servants,  and  that  plaintiff's  intestate  at  the 
time  was  in  the  exercise  of  due  care. 

Tbe  defendant  introduced  no  evidence  except 
to  prove  the  laws  of  the  State  of  Connecticut, 
and  for  that  purpose  offered  in  evidence  and 
proved  sevenu  statutes  of  that  State  and  sev- 
eral decisiotts  of  its  supreme  court  of  errors, 
from  which  It  appeared  as  a  fact,  that,  by  the 
common  law  in  Connecticut,  an  action  for  per- 
sonal injuries  does  not  survive  there  to  an  ad- 
mioiKtrator  of  the  person  injured:  that  there  is 
no  statute  or  law  in  Connecticut  by  virtue  of 
which  a  common-law  action  for  personal  in- 


juries is  revived  or  made  to  survive  to  an 

ministrator  of  the  person  injured;  thattbei 
going  facts  do  not  constitute  a  cause  of  ac 
under  the  laws  of  the  Slate  of  Coonecticu 
favor  of  an  administrator  in  behalf  of  the 
testate's  estate,  and  this  action  could  no 
maintained  in  that  State  If  duly  teni^t  tr 
administrator  there;  that  the  only  actuHivl 
an  administrator  cotUd  maintain  under  tbe  I 
of  Connecticut  upon  tbe  foregiring  facta 
special  action,  in  its  nature  penal,  created 
tbe  statutes  of  that  State,  by  which  the  d 
ages  recoverable  are  limited  to  not  more  I 
1^,000;  and  under  which  the  damages  ra 
ered  do  not  become  assets  of  the  estate  sub 
to  its  debts  or  the  will  of  the  intestate,  hot 
recovend  in  behalf  of  and  to  be  paid  ove 
the  administrator  in  spedfled  proportin! 
the  husband,  or  widow  and  heiia  and  other 
sons,  as  provided  in  the  statutes,  and  who  W( 
not  be  entitled  to  the  same  according  to 
laws  of  distribution  In  this  Common  wa 
The  plaintiff  claimed  to  maintain,  as  adm 
trator,  this  action  as  a  common-law  actia 
tbis  Commonwealth  in  behalf  of  the  inteati 
estate,  surviving  to  him  as  administrator,  ni 
Pub.  Stat.  chap.  166,  tj  1. 

Tbe  defendant  claimed  that  upon  tbe  1 
going  facts  this  action  could  notbemaintai 
and  for  the.  following,  among  other  reas 
Because  the  tort  and  acts  complained  of  an 
leged  in  the  plaintiff's  writ  and  declata) 
upon  which  he  relies  to  maintain  tbb  act 
do  not  constitute  a  cause  of  action  by  the  1 
of  Connecticut  in  behalf  of  Uie  intestate'i 
tate:  and  that  as  the  common-law  actio 
any,  which  tbe  intestate  had  in  the  Stat 
Connecticut  in  her  lifetime,  by  the  laws  of 
Slate,  died  with  and  became  extinct  before 
action  was  brought,  it  did  sot  survive  to 
administrator  appointed  in  this  Commonwc 
under  our  statutes  of  survivorship  abovi 
ferred  to,  or  in  any  other  way;  that  tbei 
action  which  can  be  maintained  upon  the  f 
going  facts  is  the  special  action  created 
Uie  statutes  of  Connecticut  above  refeired 
and  that  this  action  could  not  be  muntaine 
an  action  under  those  statutes.  The  jdaii 
did  not  claim  to  maintain  it  under  that  sts 
or  the  laws  of  Connecticut. 

Upon  the  foregoing  facts  the  defendant  as 
the  court  to  rule  as  mllows: 

1 .  That  upon  tbe  foregoing  facts  there  ii 
evidence  in  this  case  upon  which  the  plaii 
can  maintain  this  action. 

2.  That  upon  the  evidence  in  this  case  i 
action  cannot  be  maintained  as  an  actioi 
common  law  surviving  to  the  plaintiff  as 
ministrator  in  Massachusetts  under  Pub.  8 
chap.  165,  ^  1,  or  upon  any  other  ground. 

8.  That  the  plaintiff,  as  administrator  of 
deceased,  cannot  maintain  in  behalf  of  the 
testate's  estate  this  action  of  tort  for  perse 
Injuries  sustained  \xy  her,  from  which  die 
terwards  died,  if  no  such  cause  of  actuw 
ists  or  existed  at  tbe  time  of  said  injuries  i 
death  according  to  the  laws  of  the  Stateof  C 
necticut,  within  which  such  injuries  were 
ceived  and  ber  death  occurred,  or  if  the  o 
action  which  could  be  maintained  there  is 
der  a  statute  of  that  State  in  its  nature  pei 
by  virtue  of  which  the  damages  recoTcmd 
an  action  under  it  do  not  become  asMti  of 
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estate,  but  are  to  be  paid  only  to  persona  who 
would  not  be  entitlea  to  the  same  by  the  roles 
of  the  commoD  law  or  by  the  statutes  of  this 
OoQUDODwealth.  These  rulings  the  court  de- 
clined to  give,  and,  for  the  purposes  of  this  trial 
only,  ruled  that,  upon  the  foregoing  facts,  this 
action  could  be  maintained  as  an  sction  at  com- 
mon law  for  personal  injuries  surviving  to  the 
plaintUf  as  administrator  In  this  Commonwealth 
under  Pub.  Stat.  chap.  165,  ^  1. 

To  which  ruling  and  refusals  to  rule  the  de- 
fendant di^  excepted. 

Meatrt.  H.  E.  BoU««  and  R.  M.  Saitoa- 
stsUl.  for  defendaot: 

The  plaintiff  is  the  administrator  of  bis  in- 
testate's  estate  in  this  Commiuwealth,  ud  seeks 
to  recover,  by  an  action  of  tort  in  Massachu- 
setts, damages  for  the  injuries  she  sustained  in 
Connecticut,  claiming  to  maintain  "this  action 
as  a  common-law  action  in  this  Commonwealth, 
in  behalf  of  her  estate,  surviving  to  him  as  ad- 
ministrator, under  Mass.  Pub.  Slat.  chap.  165, 

The  laws  of  the  State  of  Connecticut  were 
properly  determined  as  questions  of  fact  by  the 
ju^^  who  tried  the  case,  and  his  findings  are 
conclusive. 

Amea  v.  MeOamber,  134  Mass.  86, 91. 

This  action  cannot  be  maintained  as  an  action 
at  common  law;  for  at  common  law  an  action 
fbrpeisonaIinjuric8dieswiththei>erson.  Actio 
pgriprtaUt  montur  eum  persona. 

Kearney  v.  AwAm  A  W.  B.  R.  Co.  9  Cush. 
108,  109;  HoUenbeek  v.  Berkshire  R.  R.  Co.  9 
Cush.  480 ;  Cummings  v.  Bird,  115  Mass.  846; 
Stedbin*  v.  PiUmer,  1  Pick.  71,  78,  79;  Wilbur  v. 
GilnuM-e,  21  Pick.  250,  262;  Smith  v.  Sherman,  4 
Cush.  408, 412;  S&uie  v.  iVeu  Tork  A  N.  H.  R. 
R.  Go.  24  Conn.  675;  ifuf^j/  v.  Nm  York  A  If. 
H.  R.  R.  Co.  80  Conn.  188. 

It  does  not  survive  under  Pub.  Stat.  chap. 
1«5,  S  1. 

A  cause  of  action  which  dies  with  the  person 
according  to  the  common  law  in  the  State 
where  it  accrued,  and  which  is  not  made  to 
survive  there  by  statute,  does  not  survive  under 
a  statute  of  survivor^b  in  another  State. 

Needham  v.  Qrand  Trunk  R.  R.  O0.88  Vt 
294,807.  , 

This  case  is  cited  in  Le  Forest  v.  Totman,  117 
Mass.  109;  and  to  the  same  effect  is  the  opinion 
in  State  v.  Pitteburgh  dk  C.  R.  It.  Co.  45  Md.  41. 

Statutes  like  this  of  Connecticut  do  not  re- 
vive in  new  form  the  common-law  action,  but 
are  universally  held  to  create  a  new  cause  of 
action  unknown  to  the  common  law. 

Riehardton  v.  A.  T.  Cent.  R.B.  Go.  98  Mass. 
85;  Whi^fin-d  v.  Panama  B.  B.  Co.  38  N. Y.  470; 
BMee  v.  Midland  R.  Go.  10  Eng.  L.  &  Eq. 
,448. 

An  action  under  that  statute  could  not  be 
maintained  in  this  Commonwealth. 

Riehardim  v.  Hew  Fork  Cent.  R.  R.  Co.  98 
Mass.  85;  Woodard  v.  Mieh^n  Southern  AN. 
£.  R.  B.  Go.  10  Ohio  St.  131. 

Nor  could  the  plaintiff  maintain  an  action 
here  under  our  corresponding  statute  (Pub. 
Stat.  chap.  112,  §  213)  for  the  intestate's  death 
in  Crainecticut. 

LeForeat  v.  Toiman.  117MaBS.  109;  Whitfordv. 
Panama R.B.Co.2S  N.  Y.  465;  Debaxiite  v.  New 
Tork.  L.  B.  A  W.  B.  R.  Co.  98  N.  Y.  877;  State 
V.  Pitteburgh  AC.B.R.0e.4&  HO.  41;  Stner 
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T.  Pa.  Co.  36  Ohio  St  697;  OreiaAea  v.  Amama 
R.  R.  Co.  80  Barb.  99;  Beach  v.  Bay  State  8.  Go. 
80  Barb.  483;  McCarthy  v.  Chicago,  R.  I.  A  P. 
R.  R.  Co.  18  Kan.  46;  Conn.  Mvt.  in*.  Co.  v. 
Neu)  Tork  AN.  H.  B.  R.  Co.  26  Conn.  265, 273. 

As  these  limited  statutes  create  a  new  cause 
of  action  in  States  where  the  common-law 
action  is  also  made  to  survive  by  statute  two 
causes  of  action  exist. 

Needham  v.  Grand  Trunk  R.  B.  Co.  88  Vt. 
394.  See  also  Commionwealth  v.  Met.  B.  B.  Co. 
107  Mass.  286. 

In  order  to  maintain  an  action  of  tort  for  in- 
jury to  the  person,  theact  which  is  the  founda- 
tion of  the  action  must  at  least  be  actionable  by 
the  law  of  the  ^ace  where  it  is  done. 

Le  ForetA  v.  T^man,  117  Mass.  109;  Phillipe 
V.  Eyre,  L.  R  6  Q.  B.  I,  28-80;  Whi^ord  v. 
Panama  R.  R.  Go.  38  N.  Y.  466.  474;  State  v. 
Pittsburgh  A  G.  II.  R.  Co.  45  Md.  41,  46;  Crote- 
ley  V.  Panama  B.  B.  Co.  80  Barb.  99,  107. 

It  is  not  the  theory  of  the  common  law  that 
death  is  a  bar  to  the  maintensnce  of  an  action 
in  favor  of  the  deceased,  or  that  there  is  any 
disability  inherent  in  the  capadty  of  an  ad- 
ministrator to  maintain  such  actions.  On  the 
contrary,  under  the  system  of  the  common  law, 
many  causes  of  action  do  survive  to  the  ad- 
ministrator, such  as  actions  upon  contract  and 
for  torts  which  result  in  injury  to  the  personal 
property  of  the  deceased. 

WiUnirv.  OilmoiY,  21  Pick.  853. 

It  is  admitted  th^t  the  defendant, la  a  cor- 
poration under  the  laws  of  this  Ccnnmonwealth 
as  well  as  of  Connecticut,  but  that  fact  is  un- 
important. 

LeForatv.  7'ofman,  117  Mass.  \G^;Whitford 
V.  Panama  B.  B.  Co.  28  N.  Y.  472, 478;  State  v. 
Pittsburgh  A  C.  R.  B.  Co.  45  Md.  41,  45. 

It  is  likewise  unimportant  that  the  plaintiff's 
intestate  was  a  resident  of  this  Commonwealth. 

Richardson  v.  N.  T.  Gent.  B.  B.  Co.  98  Mass. 
85;  NeedJtam  v.  Grand  Trunk  R.  R.  Co.  88  Vt. 
294,  807. 

Messrs.  Brown  &  Al^r,  for  plaintiff: 

This  action  survives  to  the  administrator 
under  Gen.  Stat,  cliap.  165,  §  1.  By  said  chap- 
ter, ^  1,  in  addition  to  actions  which  survive  at 
common  law,  actions  "of  tort  for  assault,  bat- 
tery, sod  imprisonment,  and  other  damages  to 
the  person,"  survive. 

The  lex  loci  should  not  be  invoked  in  this 
cade  to  defeat  the  plaintiff. 

Hutckim  V.  New  En^.  Coai  Mining  Co.  4 
Allen,  580. 

This  is  not  a  local,  but  a  transitory  action. 
It  Is  a  persona!  action,  which  survives  by  stat- 
ute, and  may  be  maintained  in  anyjurisaiction 
in  which  property  mar  be  attached  or  the  de- 
foidant  may  be  found,  so  that  process  may  be 
served  upon  him.  In  this  case  the  defendant 
is  a  corporation  established  by  the  laws  of  this 
Commonwealth,  and  service  and  attachment 
were  made  upon  them. 

Story,  Conf .  L.  ^  548, 654;  PCabod^  v.  Hamil- 
ton, m  Mass.  317;  Pub.  Stat.  chap.  164,  %  1; 
Worthen  v.  Grand  Trunk  B.  Co.  136  Mass.  99. 

Devena,  J.,  delivered  the  ophdon  of  the 

court: 

The  defendant  is  a  railroad  corporation  op- 
erating a  railroad  through  Massacdiusetis  and 
GonnMticut  ai  a  cwtinuous  line,  by  virtue  of 
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Acts  1878,  chap.  280,  and  exists  an  a  corporation 
by  the  laws  of  each  of  these  States.  The  actioa 
is  brought  by  the  plafntiff  as  administrator  of 
the  estate  of  Mrs.  Rutb  L.  Brown,  for  alleged 
injury  to  her  which  finally  resulted  ia  her  death, 
1^  reason  of  defendant's  carelessness  and  that 
m  its  servants,  while  she  was  being  conveyed 
as  a  passenger  over  its  railroad  in  Connecti- 
cut, the  intestate  being  herself  at  the  time  in 
the  exercise  of  due  care.  The  law  of  the  State 
of  Connecticut  has  been  properly  determined 
as  a  fact  by  the  judffe  presiding  at  the  trial,  and 
his  finding  in  regard  to  it  is  conclusive.  Anus 
T.  McOamher,  124  Mass.  85-«l. 

From  this  it  appears  "that  hy  the  common 
law  in  Connecticut,  an  action  for  personal  inju- 
ries does  not  survive  to  the  administrator  of  the 
person  injured;  that  there  is  no  statute  or  law  in 
Connecticut  by  virtue  of  which  a  common-law 
action  for  personal  injuries  is  revived  or  made 
to  survive  to  an  administrator  of  the  person  in- 
jured." The  facts  as  they  are  alleged  "do  not 
constitute  a  cause  of  action,  under  the  Uws  of 
the  State  of  Connecticut,  by  the  administrator 
in  behalf  of  the  intestate's  estate,  and  this  action 
could  not  be  maintained  in  that  State  if  duly 
brought  by  an  administrator  there."  The  ad- 
ministrator may  maintain  upon  these  facts  a 
special  action,  penal  in  its  nature,  created  by 
the  statutes  of  Connocticat,  by  which  damages 
recoTorable  are  limited  to  not  more  than  $5, 000, 
and  under  which  the  damages  recovered  do  not 
become  assets  of  the  estate,  but  are  recovered 
in  behalf  of,  and  are  to  be  paid  over  in  specified 
proportions  to,  certain  persons  not  thus  entitled 
to  the  same,  according  to  the  laws  of  distribu- 
tion. 

The  plaintiff  does  not  claim  to  maintain  this 
action  as  the  special  one  provided  by  the  stat- 
utes of  Connecticut,  nor  under  the  laws  of  that 
Htate.  Richardson  v.  N.  T.  Gent.  S.  S.  Go.  98 
Mass.  85. 

He  seeks  to  maintain  it  under  our  statute, 
which  provides  that  in  case  of  damage  to  the 
person  the  action  sball  survive  and  may  thus 
be  prosecuted  by  an  administntor.  Pub.  Stat 
chap.  165,  §  1;  HotUnheekY. Berkshire  R.  R.  Go. 
SCush.480. 

The  inquiry  ia  therefore  presented  whether  a 
cause  of  action  at  common  law,  which  dies  with 
the  person  in  the  State  where  It  accrued,  not 
having  been  made  there  to  survive  by  any  stat- 
ute, will  survive  under  and  by  virtue  of  the 
statutes  of  survivorship  of  another  State;  so 
that  if  jurisdiction  is  there  obtained  over  the 
person  or  property  of  the  defendant.  Judgment 
may  properly  be  rendered  a^inst  him  or  his 
property.  That  our  statute  would  furnish  a 
remedy  where  the  cause  of  action  was  one 
recognized  by  the  law  of  this  State  as  the 
foundation  of  an  action  at  common  law,  al- 
though it  occurred  without  the  State,  it  being 
there  recognized  as  existing,  and  not  discharged 
or  extinguished,  will  be  conceded.  It  mturt; 
certainly  be  the  rij^t  of  each  State  to  deter- 
mine by  its  laws  under  what  circumstances  an 
injury  to  the  person  will  afford  a  cause  of  ac- 
tion. If  this  not  so,  a  person  who  is  not  a 
<;itizen  of  the  State  or  resorts  to  another  State 
for  his  remedy,  if  jurisdiction  can  be  obtained, 
may  subject  the  defendant  in  an  action  of  tort 
to  entirely  diflerent  rules  and  liabilities  from 
those  wldch  would  control  the  controversy 
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were  it  carried  on  where  the  injury  cecum 
If  by  the  law  of  Massachusetts  it  is  requh 
that  a  party  injured,  as  in  traveling  upon 
railroaa,  shall  prove  not  only  the  negtig^ce 
the  defendant,  but  also  that  he  himself  was 
the  exercise  of  due  care,  and  jurisdiction  m 
be  obtained  by  an  attachment  of  proper^ 
the  defendant  in  anotha  State,  the  plaini 
might  relieve  himself  of  the  necessity  of  provi 
his  own  due  care,  if  by  the  law  of  the  State 
which  he  has  resorted  such  proof  is  not 
quired,  and  thus  put  upon  the  railroad  oroti 
defendant  a  higher  responsibility  than  is  i 
posed  by  the  State  in  which  it  wasperfOTmi 
Its  business.  In  a  similar  way,  if  a  travi 
upon  a  steam  or  horse  railroad  could  not 
cover  in  this  State  for  an  injury  done 
carelessness  in  transporting  hun  by  reai 
that  he  was  traveling  on  Sunday,  in  violai 
of  the  laws  of  the  State,  be  might,  unl 
the  law  prescribed  in  this  State  is  to  gove 
recover  in  any  State  where  laws  forUdd 
traveling  on  Sunday  did  not  exist,  if  jurlsi 
tion  could  there  be  obtained  over  the  defend 
or  its  property.  When  an  injury  occurs 
another  State,  which  would  be  the  fonndal 
of  an  action  at  common  law,  and  it  is  kno 
that  the  general  law  of  that  State  is  the  c( 
mon  law,  It  may  be  inferred  that  the  transact 
is  governed  by  its  rules  as  here  appUed.  in 
absence  of  evidence  to  the  contrary;  but  w1 
it  is  shown  to  be  otherwise,  the  law  of  the  8i 
where  the  injury  occurs  is  to  be  regarded, 
is  a  general  principle  that,  in  order  to  maini 
an  action  of  tort  founded  upon  an  injur] 
person  and  property,  the  act  which  is  the  ca 
of  the  injury  and  the  foundation  of  the  ad 
must  at  least  be  actionable  by  the  law  of 
place  where  it  ia  done,  if  not  also  by  that  of 
place  in  which  redress  is  sought.  See  Le  I 
at  V.  Tdman,  117  Mass.  109,  and  authorit 
It  must  be  for  the  State  of  ConnecUcni 
prescribe  when  and  under  what  circumstan 
a  cause  of  action  shall  arise  against  a  corpc 
tion  which  operates  a  railway  within  its  lim 
by  reason  of  an  act  done  it.  It  may  proi 
that  for  an  injury  done  by  its  careleesr 
there  shall  be  no  cause  of  action  on  behall 
the  injured  party,  but  punishment  py  ind 
ment  only;  or  it  may  give  to  such  injured  pa 
a  cause  of  action,  and  for  the  same  injury  mi 
the  corporation  responsible  by  indictment 
other  proceeding  for  a  fine  or  damages,  wh 
shall  go  to  the  State,  to  the  relatives  of  the 
jured  party,  or  any  other  persons  named.  O 
monwealth  T.  MettvpoMan  B.  R.  Go.  107  Mi 
236. 

The  intestate  did,  by  the  common  law 
Connecticut,  have  a  right  of  action  during 
lifetime,  but  there  has  been  substituted  for  t 
in  that  State,  she  having  deceased,  the  pe 
actioa  created  by  the  statute. 

It  Is  the  contention  of  the  pl^ntiff  tiiat 
cause  of  action  may  be  held  to  survive  by  vir 
of  our  statute,  notwithstanding  no  canse 
action  now  exists  in  Connecticut.  Pub.  Si 
chap.  165,  §  1.  That  the  special  action  in  O 
necticut  can  now  be  maintained  Is  not  cont 
verted.    If,  therefore,  this  contention  of  i 

Elaintlff  is  correct,  the  defendant  contim 
aide  for  its  act  or  ne^ect  in  CoDoecticat 
the  law  of  MassachitBetts,  wbUe  it  is  also  lia 
by  reason  of  the  liaUlity  Imjioaed  npm  it 
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the  law  of  Connecticut  as  a  substitute  far  Its 
orinnal  liability,  Bucli  liability  belnr  Btill  ca- 
pame  of  enforcement.  The  d^gn  of  our  stat- 
utes of  Burvivorship  is  primarily  to  provide  for 
survival  of  those  actions  of  tort  whose  causes 
occur  in  ^ia  State.  If  rimilar  statutes  existed 
in  another  State  where  tlie  orixinal  cause  of 
action  accrued,  it  would  not  be  cBfficult  to  hold 
that  OUT  own  applied  to  such  causes,  upon  the 
same  principle  o^  which  we  hold  that  the  in- 
testate herself  might  originally  have  brought 
her  action  here.  When  no  such  cause  of  ac- 
tion now  ezisEa  in  the  State  where  the  injury 
occurred,  it  ia  not  easy  to  see  how  it  can  exist 
here,  especially  when  in  such  State  another 
cause  of  action— growing  out,  indeed,  of  tlie 
same  facts— has  been  substituted  for  !t  This 
would  be  to  subject  tiie  defendant  to  two  liabil- 
ities,— one  existing  by  the  law  of  the  State  in 
which  jurisdiction  over  person  or  property  was 
obtained,  but  in  which  the  accident  did  not  oc- 
cur, and  the  other  imposed  by  the  law  of  the 
State  where  it  did  occur,  and  where  defendant 
had  its  residence:  while  In  either  State  the  lia- 
bility there  imposed  would  be  the  only  one  to 
which  the  defendant  could  by  its  law  be  sub- 
jected. 

It  may  be  suggested  that  the  law  of  Connec- 
ticut, in  failing  to  provide  that  an  action  for  a 
personal  injiuj  abat)  survive  to  the  administra- 
tor, has  negatively  but  the  same  effect  as  a  stat- 
ute of  limitation,  which  operates  only  to  take 
away  the  renkedy  of  a  plaintiff,  while  his  cause 
of  action  still  exists. 

By  tiie  ancient  common  law  as  it  existed  be- 
fore the  statute  of  4  Edward  III.  which  was 
adopted  and  practiced  on  in  this  Stole  before 
the  Constitution  (6  Dane  Abr.  607),  no  action 
€x  delicto  survived  to  the  personal  representa- 
tive; the  maxim  of  actio  permmalii  moritur  cum 
penona  being  of  universal  application.  WMur 
Oitmore,  21  Pick.  250.  Subsequent  to  that 
statute.which  was  liberally  construed,  an  action 
for  a  tort  by  which  the '  personal  property  of 
one  was  injured  or  destroyed  survived  to  his 
administrator,  sucb  tort  being  an  injurv  to  the 
property  which  otherwise  would  have  aescend- 
ed  to  him.  But  the  theory  that  a  personal  in- 
jury to  an  individual  was  limited  to  bim  only, 
that  no  one  else  suffered  thereln^,  and  that 
therefore  by  h  Is  decease  the  cause  of  action  itself 
ceased  to  exist,  continued. 

While  the  action  forpersonal  injury  is  spoken 
of  as  surviving,  as  there  previously  was  no  re- 
spondbility  to  the  estate,  the  statute  creates  a 
new  cause  of  action.  It  imposes  a  new  liability 
and  does  not  merely  remove  a  bar  to  a  remedy 
such  as  is  interposed  by  the  Statute  of  Limita- 
tions, which,  if  withdrawn  by  the  repeal  of  the 
statute,  would  allow  an  action  to  be  maintained 
for  the  original  cause.  What  the  new  liability 
shall  be,  by  what  conditions  it  shall  be  con- 
trolled, and  whether  the  original  liability  shall 
be  destroyed,  must  be  determined  by  the  law  of 
the  State  where  the  injury  occurs,  unless  the 
legislation  <»f  other  States  la  to  have  extra-terri- 
torial force  and  goveni  transactions  beyond  its 
limits.  We  perceive  no  intention  to  mvest  it 
with  such  force,  even  If  it  yrere  poadble  so  to 
do. 

By  tbe  decease  of  the  intestate  the  cause  of 
action  she  once  had  in  Connecticut  has  there 
ceased  to  exist  It  is  for  that  State  to  determine 
2  HAsa. 


what  provision  by  action  or  indictment,  if  any. 
shall  be  made  in  order  to  indemnify  tbe  estate 
of  the  intestate  or  her  relatives,  or  to  punish 
the  party  causing  injury  to  her.  Our  statute 
permitting  the  survival  of  similar  actions  In 
this  State  does  not  therefore  apply. 

Tbe  questicm  considered  in  tu  case  at  bar 
was  fully  and  ably  discussed  In  2feed/iam  v. 
Grand  Trunk  R.  fl.  Co.,  88  Vt.  294,  and  the 
same  result  reached  as  that  to  which  we  have 
arrived.  To  the  same  effect  also  is  State  v. 
Pittsburgh  &  C.  B.  R.  Co.  45  Md.  41. 

Tbe  plaintiff  in  bis  argument  attaches  impor- 
tance to  Acts  1873,  chap.  a89,by  virtue  of  which 
the  defendant's  r^lroad  is  operated  in  tbe  sev- 
eral St^es  through  which  it  runs  as  a  contin- 
uous line;  but  the  fact  that  it  is  a  corporation 
by  the  law  of  Massachusetts  as  well  as  Connec- 
ticut cannot  make  its  liabilities  different  or 
greater  in  this  State  on  account  of  transactions 
occurring  entirely  in  Connecticut;  nor  are  the 
rights  of  the  plaintiff  greater  reason  that  bis 
Intestate,  who  was  injured  in  this  transaction, 
wasa  citiisen  of  this  Commonwealth.  Whitford 
V.  Panama  R  R.  Co.  28  N.  Y.  478,  478;  fifcft- 
ardton  v.  N.  T.  Cent.  R.  R.  On.  08  Haas.  8B. 

Exeeptioiu  auatained. 


William  M.  OODEN.  Petitioner. 

V. 

E.  Price  OREENLEAF,  Appt.  from  Pro- 
bate. 

1.  Under  certain  circumstances  there  may 
be  a  i>artial  probate  of  a  wiU.  as,  where 
certain  property  of  which  it  disposes  is 
properly  suoject  to  It,  while  other  prop- 
erty of  which  itassumes  to  dispose  IS  not 
and  cannot  be. 

2.  In  proceecUng«  to  eontmt  a  will,  after 

withdrawing  any  opposition  to  the  will 
and  first  eouicil,  the  contestant  charged 
that  the  making  of  the  second  codicil 
was  procured  and  induced  by  fraud  and 
undue  influence  exercised  by  the  peti- 
tioner over  the  testatrix.  Held,  that 
tbe  question  was  proper^  submitted 
to  the  jury  under  a  general  ustmction  to 
determinewhetbertestatrix  was  induced 
to  make  it  by  the  fraud  and  undue  in- 
flaence  of  the  petitioner ;  and  that  If  it 
was  found  that  his  conduct  had  been 
fraudulent,  or  that  he  had  been  guilty 
of  undue  influence,  tbe  codicil  would 
have  been  only  partially  set  aside  as  to 
hie  bequest,  and  the  other  legatees,  in- 
cluding the  contestant,  wouM  not  be 
prejndioed  by  such  mode  of  submission. 

(SnSolk  Filed  January  8,  1887.) 

ON  respondent's  exceptions.  Overruled. 
Appeal  from  the  probate  of  the  will  of 
Eliza  Appleton  and  two  codicils  thereto.  Trial 
before  Gardner,  J. 

Issues  were  framed  for  the  jury  upon  each 
of  said  testamentary  papers  in  the  usual  form: 
First,  as  to  tbe  attestation  of  each  instrument; 
second,  as  to  whether  the  said  testatrix  was  of 
sound  mind;  and  third,  whether  she  was  in- 
duced by  the  fraud  or  undue  influence  of  said 
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Ogden,  the  petitioner,  to  execute  «ach  of  said 
instruments  respectively.  At  the  close  of  the 
trial  the  contestant  withdrew  his  objection  to 
the  will  and  the  first  codicil,  and  the  case,  at 
his  request,  was  submitted  to  the  jury  upon  the 
first  and  third  issues  framed  upon  said  codicil, 
which  were  in  these  words:  "  Was  the  instru- 
ment which  was  offered  for  probate  as  a  second 
-codicil  to  the  wiU  of  the  said  Eliza  Appleton, 
and  dated  May  19,  1885,  dulr  executed  by  her 
and  for  a  second  codicil  to  ner  last  will,  and 
duly  attested  and  subscribed  in  her  presence 
by  three  competent  witnessea?  Waa  said  Eliza 
Appleton  inauced  bv  the  fraud  or  undue  in- 
fluence of  William  H.  Ogden  to  execute  add 
second  codicil  t " 

The  respondent  asked  the  court  to  amend 
the  last  issue  above  set  forth  by  adding  thereto 
the  words  "  or  any  part  thereof,"  Thepresid- 
ing  justice  declined  to  make  such  change,  and 
the  respondent's  counsel  excepted  thereto.  Said 
respondent,  by  his  counsel,  also  requested  the 
priding  jusaoe  to  instruct  the  juir  that  under 
the  issue  as  framed  they  might  find  separately 
that  so  much  of  said  codicil  as  contained  a  be- 
quest tosaid  William  M.  Ogden  might  be  found 
to  have  been  induced  by  Ms  fraud  and  undue 
influence,  and  be  stricken  out,  and  the  remain- 
der of  the  codicil  established,  if,  upon  the  evi* 
dence,  they  should  so  find. 

The  presiding  justice  declined  to  give  this 
instruction,  ana  the  respondent  excepted  there- 
to.- 

After  the  examination  of  the  attesting  wit- 
nesses.who,  on  direct  examination,  testified  to 
the  due  execution  of  the  will  and  both  codidla, 
and  that  the  testatrix  was  of  sound  mind  and 
memory  at  the  time  of  the  execation  of  each  in- 
strument, and  after  thdr  ctosb  examination, 
the  petitioner  proposed  to  rest  his  case. 

In  the  course  of  the  cross  examination  of 
these  witnesses,  it  appeared  that  said  William 
M.  Ogden  was  a  practicing  physician  in  the 
city  <M  Boston ';  that  for  many  years  prior  to 
her  death  the  testatrix  had  been  his  paUent; 
that  during  the  last  year  of  her  life  she  had 
removed  to  the  bouse  in  which  be  lived,  where 
she  died ;  that  this  codicil  was  executed  in 
said  house,  and  that  the  body  of  the  instru- 
ment was  in  the  handwriting  of  said  Ogdep; 
that  Dr.  Ogden  was  not  present  at  the  execu- 
tion of  either  instrument.  Unless  affected  by 
these  facts,  it  was  conceded  tliat  a  prima  facte 
case  was  made  out  in  the  ordinan-  manner. 

The  reapondent's  counsel  asked  the  presiding 
jnstice  to  rule  that,  in  consequence  of  the  exist- 
ence of  the  above-named  facta,  proof  of  the  exe- 
cution of  the  paper  in  the  ordinary  manner  did 
not  make  a  prima  facie  cast,  and  that  the  peti- 
tioner must  furnish  other  and  further  evidence 
io  support  of  the  attesting  witnesses,  or  that 
the  jury  should  be  Instructed  that  this  second 
codfdl  should  be  rejected.  The  respondent 
did  not  rest  his  case. 

The  presiding  justice  asked  the  respondent's 
counsel  if  he  proposed  to  ask  the  court  to  rule 
that  the  burden  of  proof  was  not  upon  the  party 
alleging  undue  ioduence,  and  he  replied  that 
he  did  not;  and  the  presiding  justice  declined 
to  make  such  ruling  and  give  such  instruction, 
and  the  case  proceeded. 

In  his  charge  the  presiding  justice  fully  in- 
structed the  jury  upon  the  bearing  of  the 


above-named  facts  upon  the  isBoes,  and  in 
ception  was  taken  thereto. 

It  appeared  that  the  will  was  oflTered  for 
bate  by  the  executors  named  therein,  and 
two  codicils  were  presented  to  theprobate < 
two  days  after  the  death  of  Mrs.  Appleton 
before  the  will,  by  the  petitions,  nid  Wil 
H.  Ogden.  The  respondent  called  RicJiu 
Greenleaf,  one  of  said  executors,  and  prof 
to  ask  him  whether,  immediately  after  Um 
cease  of  said  testatrix,  he  inquired  of 
Ogden  whether  said  Ogden  had  in  his  pc 
sion  any  testamentary  or  other  yvpenoi  tli 
cwed  which  ought  to  be  delivered  to  hi 
an  executor,  and  proposed  to  show  by  the 
ness  that  such  inquiries  were  made,  and 
said  Ogden  very  distinctly  evaded  the  quel 
which  was  repeated  and  again  evaded. 
Ogden  had  not  been  examined  asa  witness 
the  court  declined  to  allow  the  inquiry 
put,  upon  the  objection  of  the  petitioner 
to  the  exclusion  of  this  testimony  the  reqi 
entexG^)ted. 

The  court  submitted  the  issues  under  ins 
lions  that  were  not  excepted  to,  except  as  a 
said.  The  verdict  suBtained  the  will  and 
codicils,  and  the  respondent  alleged  except 

Metart.  Aupistue  Rau  ana  Dndl^ 
Dorr,  for  appellant: 

I.  The  two  exceptiona  can  be  consideR 
gether,  for  the  appellant  eoocedea  Uiat  u 
he  was  entitled  to  the  instructionB  to  the 
prated  for,  the  amendment  <A  the  issue  w 
be  immaterial.  It  appears  from  an  exai 
tion  of  the  decisions  of  this  court  inUat 
Datit,  128  Mass.  590,  and  Dorr  v.  Tre 
National  Bank.  128  Mass.  849,  S66,  that  (u 
this  court  will  treat  an  exception  allowed  i 
appeal)  no  exception  to  the  refusal  to  alio* 
amendment  of  the  issue  can  be  sustained; 
as  the  amendment  waa  refused,  the  Instrw 
asked  for  became  more  necessaiy  toprMec 
rights  of  the  appellant. 

The  appellant  contends  that  where  a  po 
of  a  will  has  been  introduced  by  fraud  oi 
due  influence,  that  portlMi  may  be  reji 
and  probate  granted  of  the  reminder,  li 
clauses  are  severable  without  injury  to 
sense, 

Rhad£a  v.  Rhodea,  L,  R.  7  App.  Caa.  192; 
35  Moak.  Eng.  Rep.  184, 189;  Morria  v.  Si 
21  Ga.  552,  569;  Hegarty  v.  King.  L.  R  : 
Ch.  Div.  18;  Smith  v.  Fenner,  1  GalL 
Florey'a  Bxr.  v.  Florcy,  24  Ala.  241.  247, 
Uarrimn't  App.  48  Conn.  202;  Trimlm 
V.  lyAlUm,  1  Dow  ft  C.  86,  9ff;  1  Bedf.  TV 
519;  Re  Welsh.  1  Redf.  388;  8.  0.  Redl 
Wills,  506,  518 ;  BiUinffthvnt  T.  Vidur 
Phill.  1&7. 

Partial  probates  are  common  both  in 
Commonwealth  and  elsewhere. 

Deane  v.  Littlefietd,  1  Pick.  289;  Bi>tm 
Perry,  4  Met.  492;  Heath  v.  WithingUm,  6  C 
497:  Beard  v.  Beard,  8  Atk.  72. 

There  can  be  no  sound  distinction  beti 
the  exclusion  of  a  clause  because  of  undui 
fluence,  and  the  exclusion  of  a  clause  bea 
it  bos  been  erased,  an  issue  being  f  ranted  i 
whether  the  erasure  was  arevocatum  of  so  n 
of  the  will. 

Bigelow  v.  OOhtt,  128  Mass.  103, 106;  J 
narfft  App.  98  Pa.  818;  8.C.  S»  Am.  Bep. 
Sa^th  T.  Fenner,  1  Gall.  170. 
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n.  The  petitioner  did  not  make  out  a  prima 
faeSt  case. 

There  is  a  presumption  of  undue  iafluence 
where  a  patient  makes  a  wilt  in  favor  of  bis 
phrsiciaD,  a  client  in  favor  of  bis  lawyer,  a  ward 
in  favor  of  his  guardian  or  reliffioiia  adviser,  or 
where  otbercloHconfldentlalnuationsbipBexiat. 
Such  wills,  when  made  to  the  exclusion  of  the 
natural  objects  of  the  testator's  bounty,  are 
viewed  with  great  euapicion  by  the  law,  and 
some  proof  should  be  required  beside  the  foe- 
turn  of  the  will  before  it  can  be  sustained. 

Marx  V.  McOlynn,  88  N.  Y.  357,  370.  871; 
RiddM  V.  JohJMm,  36  Gratt.  (Va.)  152:  DantW 
T.  HiU,  52  Ala.  430 ;  T.  M(wm,  91  N.  Y. 
A89;  Lake  t.  Banneg,  88  Barb.  4Si\  8u>enarion  v. 
Hancock,  29  Hun,  W;  Turhune  v.  Brwti^ld,  1 
Kedf.  330:  Limimrgerv.  Ranch, ^  hhb.  Pr.  N.  S. 
879;  TanUeyw.  Outflbertton .  15  Phila.  77;  Hegartp 
V.  King,  L.  R.  7  Ir.  Ch.  Div.  18;  Woodburv  v. 
Woodburjf,  141  Kass.  839;  CHbaon  v.  RusaeU,  2 
Tounge&CoU.  104;  Cooke  v.  Lamotte.  15  Beav. 
234;  Hoghton  v.  BoghUm,  Id.  278;  Jackie  T. 
Clark.  Id.  595;  Aahnx^  v.  Lomi,  4  Moak,  Eng. 
Bep.  700;  OritpOl  v.  Dubois,  4  Barb.  898;  Lan- 
sirM  v.  RumeU,  18  Barb.  510. 

ill.  The  testimony  of  the  executor  to  the 
conduct  of  the  petitioner  was  competent  and 
should  have  been  admitted. 

FairOiild  v.  Bateomb,  85  Vt.  898;  Oroeker  v. 
Cham,  67  Vt.  413 ;  Lcwit  v.  Mamm,  109  Mass. 
169,  174 ;  Marrit  v.  BMm,  21  Qa.  553,  S69  ; 
BeaM  v.  Ounmngham,  1  B.  Mon.  899;  Ayenv. 
Bogen,  2  B.  Mon.  834;  Brown  v.  3foore,  6  Yerg. 
273. 

Mr.  D.  C.  Linacott*  for  petitioner: 

I.  The  refusal  of  a  justice  of  this  court  to 
submit  a  particnilar  issue  of  fact  to  a  jury  can- 
not be  revised  by  bill  of  exceptions,  but  only 
by  appeal.  This  point  is  fully  considered  and 
aetttea  in  the  case  of  Davit  v.  Davit,  1^  Mass. 
590.  594.    See  also— 

Stoekbridgc  Iron  C».  v.  Hv4aon  Iron  Co.  103 
Mass.  45 ;  Brook»  v.  Tarlfell,  103  Mass.  496 ; 
Bom  v.  New  Eng.  Int.  Go.  130  Mass.  118;  New^l 
T.  Homer,  120  Mass.  277,  381. 

II.  Oniv  three  questions  could  arise  in  refer* 
ence  to  this  codicil,  and  the  issues  submitted  to 
the  Jury  presented  these  three  questions  In  a 
dmple,  direct,  and  intelligible  form,  and  the 
insbuction  asked  for  was  nghtly  refused. 

Davit  V.  Davit,  tupra;  Barker  v.  Comins,  1 10 
Mass.  477;  Shailer  v.  Bumttead,  99  Mass.  112, 
181 ;  Stociebridge  Iron  Go.  v.  Hudton  Iron  Go. 
103  Maaa.  46. 

III.  The  court  was  not  bound  to  rule  upon 
the  BufflciencT  of  the  petitioner's  evidence  to 
sustain  the  issues  before  the  whole  testimony 
was  closed  upon  both  sides. 

By  electing  to  proceed.the  respondent  waived 
all  right  to  except. 

Wetharbee  v.  Potter,  99  Mass.  854;  Bradley  v. 
Poole,  98  Mass.  179  ;  Manning  v.  Albee,  14  Al- 
len, 8;  BarreUv.  Maldemt  M.B.  B.  Co.  8A1- 
len,  101;  Morgan  v.  Ide,  8  Cush.  430;  Battett 
T.  Porter,  4  Cush.  487;  Hurley  v.  CSvUimn, 
187  Mass.  86,  and  cases  cited. 

IV.  It  will  be  observed  that  Oeden  had  not 
testified,  and  that  the  testimony  offered  referred 
to  his  conduct  or  conversation  subsequent  to 
the  execution  of  the  codicil.  This  testimony 
was  ]m>perly  excluded.   Tlte  devisees  under  a 

2  XJUS. 


will  have  a  community  of  Interest,  but  not  a 
joint  interest. 

S/iailer  v.  Bumttead.  99  Mass.  112,  137  ; 
Phelpt  V.  HartieeU,  1  Mass.  78 ;  Greenl.  Ev. 
^  176;  Clark  v.  Morriton,  26  Pa.  453;  Titlow  v. 
TitUm.  54  Pa.  332;  Otgood  v.  Manhattan  Go.  8 
Cow.  613;  Dan  v.  Brown.  4  Cow.  498;  Uauher- 
ger  v.  Boot,  6  Watts  &  8. 481, 484;  Thompton  v. 
Thompton,  18  Ohio  St.  ZS^,  Btakfj^t  Heirt 
V.  Blakej^t  Exrs.  83  Ala.  616;  Bovard  v.  Wal- 
lace, 4  Serg.  &  R  499;  Nuttear  v.  Arnold,  18 
Serg.  &  K  828;  Gray  v.  Palmer,  1  Esp.  N.  P. 
Caa.  185;  Hackley  v.  Patrick,  8  Johns.  360; 
Smith  V.  Ludlow,  6  Johns.  367.  869;  Whitn^ 
V.  Ferrit.  10  Johns.  66. 

DareBs*  J.,  delivered  the  opinion  of  the 
court: 

After  withdrawing  any  opposition  to  the  will 
and  first  codicil,  the  contestant  moved  to  have 
the  issue  as.toa1le^;ed  influence  of  the  petitioner 
amended  by  adding  the  words  "  or  any  part 
thereof"  to  the  inquiry  whether  the  testatrix 
waB"induced  by  the  fraud  or  undue  influence  of 
William  M.  Oeden  to  execute  said  second  codi- 
cil." This  motion  was  refused.  If  such  refusal 
was  erroneous,  any  remedy  that  exists  is  by 
appeal  only.  Davit  v.  Davit,  138  Mass.  590, 
594;  Dmr  v.  Tremont  National  Bank,  128  Mass. 
849,  856. 

This  proposed  amendment  to  the  issue  is  not 
important,  and  the  appellant  concedes  it  to  be 
immaterial  unless  he  was  entitled  to  the  instruc- 
tion to  the  jury  requested,  which  was  that, 
under  the  issue  as  framed,  "so  much  of  said 
codicil  as  contained  a  bequest  to  said  William 
M.  Ogden  might  be  stricken  out,  and  the  re- 
mainder of  the  codicil  established,  if  upon  the 
evidence  t-hey  should  so  find."  This  request" 
was  refused. 

Upon  the  issue  as  to  the  procurement  of  the 
second  codicil  by  frand  or  undue  influence  of 
Ogden,  the  judge  did  not  instruct  the  jury  that 
ttiey  must  find  uiat  it  was  not,  unless  they  were 
satisfied  that  all  the  bequests  were  obtained  by 
fraud  or  undue  influence.  The  jury  are  to  Iw 
satisfied,  he  states  in  his  charge,  that  "Dr.  Og- 
den exercised  this  fraud  and  tliis  undne  influ- 
ence upon  Mrs.  Appleton,  to  bring  about  this 
bequest  to  him, — tobringabout  the  execution  of 
the  codicil  as  it  is  drawn."  He  explains  fully, 
and  in  a  manner  not  objected  to,  to  the  jury, 
the  meaning  of  fraud  and  undue  influence,  and 
concludes  by  saying  that  if  the  jury  find  the 
disputed  codicil  was  executed  according  to  the 
forms  of  law,  they  are  to  determine  "  whether 
she  "  (the  testatrix)  "  was  influenced— whether 
she  was  induced  to  make  it  by  the  fraud  and 
undue  influence  of  Dr.  Ogden." 

The  refusal  of  the  judge  to  give  the  instruc- 
tion requested  by  the  contestant  cannot  have 
prejudiced  him.  If  the  contestant's  view  of 
the  law  is  correct,  had  the  conduct,  of  Ogden 
been  fraudulent,  or  had  he  been  gmlty  of  un- 
due influence,  the  codicil  would  have  been  par- 
tially set  aside  only.  The  ruling  of  the  judge 
upon  the  issue  presented,  fairly  interpreted, 
required  a  verdict  in  the  contestant's  favor  if 
there  had  been  any  fraud  or  undue  influence  on 
the  part  of  Ogden,  although  ItafiFected  Ogden's 
legacy  only.  Had  the  verdict  been  otherwise 
than  as  it  was,  it  may  be  that  the  executor  or 
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the  other  legatees  under  the  codicil,  as  their  in- 
terestfl  are  individual  and  distinct,  would  have 
ground  for  complaint  if  they  bad  brought  the 
matter  to  the  attention  of  the  judge.  That 
under  certain  circumstances  there  rosy  be  a 
partial  probate  of  a  will,  as  where  certain  prop- 
er^ of  which  it  disposes  is  pnqterly  subject  to 
H,  while  other  property  of  which  it  assumes  to 
dispose  is  not,  cannot  be  controverted.  Deane 
V.  LittleJUld,  1  Pick.  289;  Holinan  v.  Pnrtf,  4 
Met.  493:  1  Redf.  519. 

But  we  have  no  occasion  here  to  discuss  the 
question  whether,  or  under  what  circumstances, 
a  part  of  a  will  or  codicil  could  be  rejected  and 
the  remainder  established,  as,  in  the  case  at  bar. 
the  Jury  must  have  fouiid  that  there  was  no 
fraud  or  uudue  Influence  in  regard  to  the  sec- 
ond codicil. 

The  other  questions  presented  by  the  appel- 
lant's excepUona  were  not  insisted  upon  at  the 
arjmment,  and  are  not  considered. 

£lxe^ti<mi  overruUd. 


Alexander  MOBLET,  Jr.. 
«. 

Benjamhi  F.  CHASE. 

1.  The  right  of  a  private  indivldnal  to 
■jrrest  another  for  a  felony  without 
a  warrant  iB  confined  to  cases  of  actual 
iruUt  of  the  party  arrested,  and  can  only 
be  Juatifled  by  proving  such  guilt. 

S.  If  no  felonr  had  been  eommitted  by 
plaintiff,  defendant  has  no  defense  to 
the  action  of  tort  brought  for  the  Il- 
legal arrest  of  the  plaintiff. 

(Suffolk  Filed  JsDUBrr  10, 1887.) 

OM  defendant's  excQitions.  Overruled. 
Action  of  tort  commenced  June  7,  1884. 
At  the  trial  in  the  superior  court,  before  Thomp- 
son, J.,  it  appeared  that  on  May  27,  1884,  at 
about  half -pastone  o'clock  p.  m.  a  constable  duly 
attached  on  civil  process  certain  personal  prop- 
erty of  the  defendant  in  the  defendant's  bake- 
shop,  and  duly  deputed  the  plaintiff  as  keeper 
thereof  in  said  shop.  The  defendant's  daughter, 
sixteen  years  old,  was  attending  add  shop  at  the 
time,  and  in  half  an  hour  another  girl,  older, 
employed  in  said  shop,  came  in  and  remained 
there.  The  evidence  was  conflicting  as  to 
whetho*  tfie  girls,  or  either  of  them,  were  in- 
Tormed  or  knew  that  an  attachment  had  been 
made,  or  as  to  the  authority,  object,  or  purpose 
of  the  constable  or  keeper,  the  girls  denying 
having  bad  any  such  information  or  knowledge, 
and  the  constable  and  plaintiff  testif^ng  that 
they  duly  and  fully  informed  said  gu'ls  of  the 
attachment,  and  showed  to  than  the  deputation 

^"IS^tther  appeared  that  at  about  half-past  four 
o'olf>ck  p.  M.  the  defendant  came  into  his  shop 
and  found  there  the  defendant  [plaintiff]  and 
said  girls.  The  defendant  offered  evidence 
tending  to  prove  tl)st  be  then  had  no  knowledge 
or  information  as  to  the  attachment  or  the  au- 
thority of  the  pUiintiff;  that  Immediately  upon 
bis  coming  into  his  shop,  his  daughter  said  to 
him,  "Papa,  tlds  man  has  taken  mon^  from 
the  drawer  and  has  pushed  me ;"  that  there- 
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upon  the  defendant  told  the  plaintiff  to  rest* 
the  money;  that  tfae  plaintiff  made  no  rep 
that  then  the  defeathint  seized  the  plalnti 
pushed  him  against  the  partition,  and  held  h 
there  some  minutes  until  a  policeman  came 
and  took  the  plaintiff  away  from  the  shop;  tl 
the  plaintiff  made  no  statement,  nor  gave  a 
information  as  to  the  attachment  at  his  i 
thority,  and  that  the  defendant  neither  kni 
nor  suspected  either.  The  plaintiff  tMa 
evidence  tending  to  show  that  immediatt 
upon  the  defenaant  entering  the  shop  ) 
plaintiff  fully  informed  liim  of  the  attachmt 
and  his  authority  as  keeper,  and  that  the  i 
fendant  fuUy  understood  both  before  nuki 
the  assault  complained  of.  He  also  deecril 
the  assault  as  very  violent  and  unreasonaU 

The  court  ruled  In  substance,  and  inslruci 
the  jury  "  that  the  plaintiff  being  rightfu 
in  said  uiop,  and  his  doings  there  oeing 
the  defendant,  not  being  an  olflcer,  had  no  n{ 
to  arrest  or  lay  violent  bands  on  him,  ei 
though  the  defendant  bad  reasonable  cause 
believe  that  the  plaintiff  had  committed  a  1 
ony,  unless,  by  some  fault  or  improper omisn 
on  the  plaintiff's  part,  the  plaintiff  contribm 
to  induce  such  belief,  and  that  the  defends 
if  he  was  led  to  believe  that  the  plaintiff  li 
wrongfully  taken  money  from  bis  drawer, 
the  conduct  of  the  plaintiff  and  his  failure 
notify  the  defendant  of  his  business  in  thesb 
would  be  jus'tifled  in  forcibly  restraining  i 
plaintiff  and  endeavoring  to  obtain  the  moi 
which  be  believed  had  been  wrongfully  ta) 
from  the  drawer,  although,  in  fact,  no  moo 
had  been  wrongfully  taken  therefrom;  and  tl 
in  determining  whether  or  not  the  defend) 
believed  that  the  plaintiff  had  wrongfully 
mon^  from  the  drawer,  the  Jury  were  to  ti 
into  consideration  all  the  circumstances  beiii 
upon  the  conduct  of  both  the  plaintiff  and  I 
defendant  upon  that  occasion."  At  tbedt 
of  the  charge  the  defendant  requested  thecoi 
to  rule  that  if  the  Chase  girl  notified  her  fath< 
as  testified  to  by  her,  m  the  hearing  of  I 
plaintiff,  and  the  plaintiff,  with  the  opportun 
80  to  do,  neglected  to  explain  to  the  defendai 
such  ncslect  may  have  justified  the  defends 
in  arrestiog  him.  The  court  refused  so  torn 
the  jury  returned  a  verdict  for  plaintiff,  a 
the  defendant  alleged  exceptions. 

Mewre.  WUliam  S.  Steam*  and  Jol 
Haskell  Bntler,  for  defendant : 

The  instructions  requested  were  approprii 
and  right,  and  the  instructions  givan  were  i 
a  full  equivalent  therefor. 

The  point  of  the  defense  was  that  t 
daughter's  notification  to  her  father  made  it  t 
keeper's  duty  then  to  explain  his  business,  ai 
that  his  omission  so  to  do  justified  the  defen 
ant's  acts:  and  it  was  the  defendant's  right 
have  a  more  spedSc  instruction  on  this  poii 
to  have  the  hearing  of  said  notification  up 
the  keeper's  duty  and  the  defendant's  « 
stated  or  referred  to. 

Hunt  V.  XouKtt  GoM  LUM  Oo.  1  AUen,  IH 
Shattuck  V.  Sand,  143  Mass.  88,  S  New  En 
Rep.  878. 

Mr.  P.  B,  Kieman.  for  plaintiff: 

The  dauj^ter's  notification  to  her  father,  m 
the  constable's  and  keoter's  explaoation  of  t] 
attachment  made  to  defendant  and  his  dang 
ter,  were  controverted  facts,  and  were  nibm 
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ted  to  the  jury  vith  the  instructloiu  adapted 
to  the  facts  which  they  shall  find  to  be  proved. 

Afitehell  v.  WaU,  111  Has.  498;  T. 
Parkkurtt,  8  AJlen,  393. 

Request  of  defendant  was  made  at  the  close 
of  the  charge.  No  exception  lies  to  the  refusal 
of  a  judge,  at  the  close  of  bis  charge  to  the 
jury,  to  give  an  instruction  which  is  covered 
by  the  instructions  already  given. 

Btvum  T.  Ihan,  123  Mass.  259. 

It  ifl  within  the  discretion  of  the  presiding 
judge,  after  a  case  has  been  committed  to  the 
jury,  to  refuse  to  give  them  further  instruc- 
tioDB,  and  to  the  exercise  of  this  dtacretloo  no 
exception  lies. 

S.  B.  Phillipt,  Apvt.  m  Mass.  S88. 

The  judge  may  disregard  the  words  of  the 
requests  and  state  the  law  applicable  to  the 
facts  in  his  own  mode  sud  in  his  own  order. 

HouM  V.  Qnuli,  131  Maas.  207. 

No  exception  lies  to  the  refusal  to  ^ve  an  in- 
struction which  is  based  on  a  portion  of  the 
evidence  only. 

Chmnonwealth  v.  BMe,  140  Maas.  279. 

If  the  instructions  given  to  the  jmy  are  cor- 
rect and  sufficient,  the  court  will  not  scrutinize 
the  requests  for  instruction  of  the  excepting 
party,  If  they  are  needlessly  voluminous. 

Gommonviealth  v.  Dei^in,  141  Maas.  428. 

Field.  J. ,  delivered  the  opinion  of  the  court 

In  Rohan  v.  Samn,  5  Cush.  281-285,  it  is  said, 
in  reference  to  felonies,  that  "as  to  the  right 
appertaining  to  private  individuals  to  arrest 
without  a  warrant,  it  is  a  much  more  restricted 
authority  and  is  confined  to  cases  of  the  actual 
guilt  of  tbe  party  arrested,  and  the  arrest  can 
only  be  justified  by  proving  such  guilt "  See 
Comtnonweaith  v.  Car»y,  12  Cusb.  246-251. 

The  rule  by  some  other  courts  has  been 
stated  to  be  that  a  private  poson  can  only 
justify  for  an  arrest  without  a  warrant  on  sus- 
picion of  felony  by  proving  that  a  felony  bad 
actually  been  committed,  and  that  he  bad 
probable  cause  for  believing  that  the  person  ar- 
rested was  tbe  person  who  committed  it.  Allen 
V.  Wright,  8  Car.  &  P.  522;  Senek  v.  McGregor, 
82  N.  J.  L.  70;  Brockway  v.  Craioford,  S  Jones, 
L.  (N.  C.)  438;  HoUey  v.  Mix,  9  Wend.  860; 
Teamrden  v.  Qraham,  81  Xnd.  422. 

Under  either  view  of  the  law  the  Instructions 
given  were  sufficiently  favorable  to  the  defend- 
ant. If  no  felony  had  been  committed,  it  is 
difficult  to  see  what  defense  the  defendant  had. 
The  request  was  for  a  ruling  upon  the  effect  of 
spedflc  testimony  when  there  was  other  evi- 
dence relevant  to  the  same  point,  and  tbe  in- 
struclaons  given  covered  the  whole  subject,  and 
the  request  omits  the  important  auaf^cation 
that  the  defendant  must  have  believed  from 
what  the  Chase  girl  told  him  that  the  pl^ntiif 
had  wrongfully  taken  money  from  the  drawer. 
It  was  rightly  refused. 

Exeepttont  ovemUed. 
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1.  Where  tbe  sMl^ee  of  bills  of  lad- 
ing, holding  them  m  eolkiteral  wen- 
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rity  for  a  debt  dae  by  the  oonsifmee 
brings  salt  mgtdnmX  the  eanier  for  a 
ooBTerslim  by  delivery  of  the  goods  to 
the  consign  ee,  he  can  reeoTor  only 
their  market  value,  lew  tbe  freight  and 
charges,  with  interest  from  the  date  of 
the  conversion. 
2.  Tbe  measure  of  damagea  in  such  ac- 
tion is  the  market  value  diminished  by 
the  freight  paid  by  the  assignee,  and 
not  the  full  value  of  the  goods;  and  the 
fact  that  the  carrier  knew  that  the  bills 
of  lading  had  been  assigned  to  the  plain- 
tiff, or  that  it  knew  that  an  agreement 
was  made  by  tbe  consignee  to  pay  the 
freight  charged,  does  not  alter  the  rale. 

(Suffolk  Filed  January  S,  188T.) 

REPORT  on  plaintiff's  exceptions.  Oter- 
ruUd. 

Action  of  contract  brought  to  recover  the 
value  of  certain  corn.  The  case  was  submitted 
on  agreed  facts  and  certain  other  facts  put  in 
evidence.  It  was  agreed  that  John  H.  Foster 
&Co.,  sflrm  doing  business  in  Boston,  were 
dealers  and  shippers  of  grain,  and  borrowed  of 
the  Massachusetts  Loan  &  Trust  Co.,  between 
January  1  and  May  13,  1880,  large  sums  of 
money,  and  gave  as  collateral  secunlrir  therefor 
bills  of  lading  of  com  to  arrive  by  tbe  Fitohburg 
Railroad;  and  said  Foster  agreed  to  pay  the 
freight  charges  on  said  ccum;  that  upon  the  re- 
ceipt of  said  bills  of  lading,  the  Trust  Co.  sur- 
rendered them  to  the  Railroad  Co.  and  received 
receipts  of  the  Railroad  Co.  of  different  dates, 
but  alt  in  tbe  same  general  form,  to  wit:  "  Re- 
ceived of  Mass.  Loan  &  Trust  Co.  two  bills  of 
lading  issued  by  the  C.  B.  &  Q.  R.  R. ,  and  sign- 
ed by  the  agent,  for  com  in  16  cars  No.,  eto. 
Consigned  to  J.  H.  Foster  &  Co.,  Cork,  for  or- 
ders, and  indorsed  by  them  to  Mass.  Loan  A 
IVust  Co.,  to  whom  notice  of  arrival  is  to  be 
sent.— Rate— Charges— Wgt.  Sigaed  J.  H. 
Hartwelt,  Agt." 

At  the  trial  in  the  Superior  Court  before  Pit- 
man, J.,  it  appeared  in  evidence,  in  addition  to 
agreed  facts,  that  the  railroad  kept  a  general 
running  account  with  Foster  «&  Co. ,  andin  this 
account  charged  tbem  with  freight  on  all  com 
in  question;  and  from  this  account  the  bills 
weremadeout  against  Foster&Co. ,  showing  the 
freight  charges  a^insteach  particular  carload; 
that  during  the  said  period  the  defendant  never 
charged  any  of  tbe  freight  to  tbe  Trust  Co.,  and 
never  received  from  it  anv  payment  for  freight 
chafes;  that  in  April  the  Trust  Co.  sent  the 
Railroad  Co,  two  written  ordem  to  deliver  a 
portion  of  said  com  to  Foster  &  Co. ;  and  these 
were  the  only  two  orders  issued  by  tbe  Tmst 
Co.  down  to  May  14,  1880;  that  the  railroad 
was  not  authorized  to  deliver  any  of  said  com 
to  Foster  &  Co.  except  upon  written  orders 
from  the  Trust  Co.  It  further  appeared  that 
Uie  railroad,  without  tbe  knowledge  and  con- 
sent of  the  Trust  Co.,  and  without  any  orders 
from  it,  and  without  calli^  for  the  return  of 
said  receipts  held  by  the  Trust  Co.,  delivered 
to  Taster  &  Co.  a  large  portion  of  sdd  corn,  in 
all  152  carloads,  on  which  the  freight  charges 
on  all  except  11  of  said  152  carloads,  amounting 
to  il2,000,  were  paid  by  Foster  &.  Co.  before 
their  failure;  that  the  railroad  did  not  insist 
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upon  the  payment  of  these  freight  charges  be- 
fore deUvering  the  com  to  Foster  &  Co.,  and 
did  not  insiflt  on  its  Uen  for  frdgbt  on  said  com. 
It  also  appeared  that  thia  com  was  obtained 
from  the  defendant  by  Foster  &  Co.  fraudu- 
lently, i.  e.,  by  false  statements,  to  the  effect 
that  the  billa  of  lading  covering  the  com  de- 
livered bad  been  sent  to  the  Pendant ;  and 
that  tJie  T^lroad,  relying  upon  the  statements 
of  FostOT  ft  Co.  did  not  require  them  to  pro- 
duce TecelptB  or  orders  from  the  plaintiff  as  it 
properly  ahould  have  done. 

It  further  appeared  that  when  Foster  &  Co. 
failed.  May  U,  1880,  the  Trust  Co.  demanded 
of  the  railroad  the  balance  of  com,  228  car- 
loads, and  then  first  learned  that  152  carloads 
bad  been  erroneously  delivered  to  Foster  & 
Co. ;  and  then  this  suit  was  be^run  for  the 
value  of  the  com.  It  was  agreed  uiat  the  rail- 
road was  liable  to  the  Trust  Co.  for  the  value  of 
the  158  carloads  misdelivered,  at  cents  per 
bushel;  but  the  railroad  claimed  a  right  to  de- 
duct theamountofthefreightchar^, — $12,000 
and  upwarda.  The  Trust  Co.  denied  this  right, 
claiming  that,  inasmuch  as  said  freight  chafes 
had  been  paid  to  the  railroad  once  ^  Foster  & 
Co.,  the  persons  whose  duty  it  was  to  pay  said 
charges,  they  could  not  be  collected  by  the  rail- 
rcmd  a  second  time.  It  further  app^red  that 
in  October,  1881,  a  partial  settlement  was  ar- 
rived at,  and  the  railroad  paid  to  the  Trust  Co. 
the  value  of  the  com,  deducting  the  $13,000 
freight  charges.  At  the  same  tfme  an  agree- 
ment was  made  that  this  case  should  go  on, 
simply  for  the  purpose  of  determining  as  to  the 
right  of  the  raUroad  to  make  such  oeduction; 
that  the  amount  due  the  Trust  Co.  from  Foster 
&  Co.  on  account  of  loans  was  $3,284.60  and 
Interest  from  Aug.  1, 1881 ,  which  is  the  amount 
that  U  daimed,  with  charges  and  expense  of 
ooHectiog  Uie  same. 

The  court  said  that  this  case  could  not  be  dis- 
tinguished from  Fbrbtt  v.  Botton  cfi  Loiodl  S. 
B.  Co,  188  Mass.  154-158,  and  ruled  against  the 
plaintiff's  claim  as  to  allowance  for  freight,  and 
found  for  defendant. 

The  case  was,  bv  ronsentof  parties,  reported 
for  the  determtnaatn  of  ttie  8iq)reme  judicial 
court. 

Mmrt.  M.  F.  DlckliiMm*  Jr..  and  HoUi« 
K.  BaUey*  for  plaintiff : 

The  case  was  reported  by  the  tx>nseDt  of  both 
parties,  and  a  case  reporied  by  consent  of  {Mr- 
ties  is  substantially  the  same  as  a  case  stated 
by  them. 

Johruton  V.  Shed,  21  Pick.  887. 

The  single  question  of  law  to  be  determined 
Is  whether  or  not  the  present  case  is  governed, 
as  to  the  measure  of  damages,  by  the  dedsiOD  in 
Fin-he$  v.  Botbm  dk  L.  R.  R.  Go.  188  Mass.  158. 

The  following  points  of  difference  are  noted 
between  the  present  case  and  the  caseof  Forbea 
V.  BoatonAL.  R.  R.  Co.:  (1)  In  the Forbescase 
the  liability  of  the  railroad  was  one  in  tort; 
<3)  the  railroad  had  do  actual  knowledge  that 
any  besides  Foster  ft  Co.  were  interested  in  the 
com  or  held  the  bills  of  lading  for  the  same ; 
0)  the  railroad  had  no  knowledge  of  any  agree- 
ment between  Foster  &  Co.  and  Forbes  in  re- 
gard to  the  payment  of  freight;  (4)  it  did  not 
appear  that  the  railroad  bad  charged  freight  on 
its  books  to  Foster  ft  Co. ;  (5)  the  payment  of 
tlu!  freight      Foster  ft  Co.  was  alm^y  a  part 
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of  ttieir  scheme  of  fraud;  (6)  it  was  held  ass 
nround  of  that  decidon  that  the  com  at  the 
time  of  the  cooveniw  was  subject  to  tiie  Hen 
for  the  freight. 

In  the  present  case  (1)  the  liabili^  of  the  rail- 
road arises  from  a  breach  of  contract ;  <8)  the 
railroad  not  only  knew  that  the  bills  of  lading 
had  been  transferred  by  Forbes  to  the  Trait 
Company,  but  it  entered  intoan  agreement  wiU 
the  Trust  Company  to  bold  the  com  as  its  prop- 
erty; (8)  the  railroad  must  be  held  to  have  bad 
notice  of  the  arrangement  by  which  Foeta  A 
Co.  were  to  payfreiMt.  Tbeorderof  April  21 
and  the  conduct  of  the  parties  make  this  appir- 
ent;  (4)  the  railroad,  after  full  knowtedfe  thil 
the  Trust  Company  was  the  owner,  and  after 
giving  it  receipts  promisiog  to  hold  the  com  for 
ft,  durged  aU  the  frdght  expenses  to  Foster  A 
Co.,  ana  looked  to  the  latter  for  payment  of  the 
same;  (5)  Foster  ft  Co.  were  l^uly  bound  to 
to  pay  the  freight;  (6)  the  railroad  did  not  in- 
sist upon  its  lien  for  the  freight  uptm  the  con 
erroneously  delivered  to  Foster  &  Co.  when  it 
delivered  the  same,  but  charged  the  f  reigfit  lo 
Foster  ft  Co. 

The  situation  of  the  Trust  Company  vh 
analogous  to  that  of  a  purchaser  of  an  eqnitf 
of  redemption  who,  wiOiout  assuming  or 
agreeing  to  pay  the  mortgage,  had  paid  thr 
mortgagor  the  full  value  of  the  property,  the 
mortgagor  agreeing  to  pay  the  mortgagee  the 
amount  of  the  mortgage  when  due. 

In  such  a  case  it  is  settled  law  that  If  die 
mortgagor,  or  in  fact  any  person  under  a  dot; 
to  pay  the  mortgage,  does  pav  the  same,  the 
prop^y  Is  wholly  discharged  from  the  incoiD- 
brance,  and  the  mortgage  cannot  be  oonddend 
as  in  force  against  anybody. 

Qirlton  V.  Jaekton.iZt^as.  508,  596;  Bnm* 
V.  Lapham,  8  Cusb.  561;  Braman  Dtntte,  18 
Cush.  287;  Mone  v.  Bamtt,  183  Mass.  508. 

If  it  were  necessary  for  the  Trust  Compaof. 
it  might  well  claim  that  the  railroad,  by  waiv- 
ing ite  lien  and  charging  the  freight  to  Fonor 
ft  Co.,  freed  the  com  from  the  incumbraoo^ 
though  it  afterwards  tailed  to  get  its  pay  fnn 
Foster  &  Co. 

8ear$  v.  Wm$.  4  Allen,  218. 

Ordinarily,  a  specif  owner  is  entitled  to  col- 
lect the  full  value  of  the  property,  and  win  be 
held  responsible  to  the  general  owner  for  the 
surplus  remaining  in  his  hands.  But  where,  u 
in  the  present  case,  the  property  has  come  into 
the  possession  of  the  general  owner,  the  spectt) 
owner,  not  being  answerable  over  for  tbe  sur- 
plus, will  be  entitled  to  only  so  much  as  wQI 
compensate  hfan  for  the  injury  he  hfmsdf  hsi 
sustained. 

i%uirev.^oU0n^,9Plck.552;  ChmieiUn 
v.  Shaw.  18  Pick.  883;  Lowdly.  fbrfcr, lOHeL 
318;  Kaley  v.  Sh€d,  10  Met.  819. 

In  tbe  case  of  Bel^wv.  Bu$h,  11  C.  R  191. 
207,  it  was  held  on  the  authority  of  eariy  prece- 
dents that  payment  even  by  a  stranger,  if  ac- 
cepted by  the  creditor,  was  a  good  payment,  sad 
might  be  adopted  by  the  debtor  so  as  to  make 
it  operate  as  a  payment  by  himself.  Tbe  turn 
ia  held  in  Leatitt  v.  Morrow,  6  Ohio,  8t  7t 

See  also  ^U,  ex.  rd.  SMn  v.  PiUnry,  29 
La.  Ann.  787;  Eaton  v.  Eaton,  85  N.  J.  L- 
290. 

No  ease,  either  In  Massachusetts  or  ebe- 
where,  has  been  ftmnd  that  amounts  toadtnd 
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■authority  for  the  ruUog  in  Forbet  t.  Boston 
L.  B.  R.  Co.  133  Mass.  154. 

The  decisions  in  Massachusetts  most  nearly 
«pTOoachiog  said  case  are  the  foUowing: 

J^eaeott  v.  Wright,  6  Mass.  30;  Squire  t.  Hoi- 
iw»4e«*.  9Pick.  551;  Pierce  v.  Benjamin,  14  Pick. 
856;  Jfbaler  v.  Oilman,  18  Met.  267;  Airier  t. 
Taunton  Paper  Mfg.  Go.  1  Gray,  621 ;  UUman  t. 
Barnard,  7  Gray,  ^i;  Oram  v.  Bailey,  10  Oray, 
87;  Brigge  v.  BotUm  A  L.  R.  R.  6  Allen,  347; 
Clafiin  v.Boaton  it  L.  R.  R.  7  Allen,  341;  Adama 
v.<yConnor,  100  Maan.  515;  Clark  v.  Dearborn, 
108 Haas. 885;  Whitnejf  v.  Bed^&rd,m  Mass. 
987;  Firtt  JSat.  Bank  qf  Cairo  v.  VroOeer,  111 
tSaaa.lt^iP^aiety.BostonttA.R.R.  112  Mass. 
486;  BMtenvaereky.  Ttiaeher,  115  iftass.  224. 

In  the  followiog  cases  the  freight  had  been 
paid  to  the  carrier  by  a  person  taking  tlie  goods 
wrongfully,  and  the  suits  were  by  the  true 
•owner  of  the  «>oda  against  the  carrier.  No 
mention  is  maaa  of  any  second  pa^rment  of 
freight  by  the  owner,  or  of  any  deduction  there- 
for. 

WinOov)  V.  ?i.  &  Matt.  R.  R.  43  Vt.  700;  Pnee 
V.  Otisego  &  8.  R.  R.  Go.  60  N.  T.  318;  Houston 
dbT.RR.  V.  Adamt,  40  Tex.  748;  Wileon  8.  if. 
Oo.  V.  L.  AN.  R.  R.  Co.  71  Mo.  208;  Indianapo- 
.Ut  A  St.  L.  R.  R.  Go.  V.  Herndon,  81  lU.  143; 
£4ttla  Bodt,  M,  R.  AF.R.B.  Oo.  t.  QlidtweU. 
80  Ark.  487;  The  Thamet,  14  Wall.  98  (81  U.  B. 
bfc.  80.  L.  ed.  804). 
Memn.  Sohter  ft  Welch,  for  defendant: 
We  contend  that  the  question  in  this  case  is 
■settled  by  the  decision  in  Fbrbea  t.  FtUMurg 
R.  R.  Oo.  183  Mass.  154,  158. 

DeTena.  J.,  delivered  the  opinion  of  the 
court: 

In  Ibt^  T.  Botton  d  Lowell  R.  R.  Oo.  138 
Mass.  164,  a  case  verv  similar  in  its  facts  to  that 
■at  bar,  it  was  held  tnat  In  an  action  against  a 
common  carrier  for  the  conversion  of  ^oods  de- 
livered toa  person  unauthorized  to  receive  them, 
who  pays  the  freight  upon  them,  the  measure  of 
■dam^es  Is  the  market  value  of  the  goods,  leas 
the  freight,  with  Interest  from  the  date  of  the 
-conversion.  In  that  case,  as  in  the  one  before 
OS,  it  was  the  duty  of  the  consigoees,  by  virtue 
■of  their  agreement  with  the  assignees  of  the 
bills  of  lading,  to  whom  the  bins  had  been 
transferred  as  collateral  security,  to  pay  the 
fright  charges,  but  it  was  held  that  the  only 
interest  which  the  plaintiffs  had  in  the  goods 
was  In  their  market  value  less  the  freight,  and 
that  this  was  not  increased  by  their  agreement 
with  their  consignee,  and  that  such  payment 
by  the  consignees,  for  the  purpose  of  fraudu- 
lently obtaining  the  goods,  could  not  be  consid- 
■ered  as  a  payment  by  the  plaintiffs  so  as  to  en- 
title them  to  recover  the  amount  thereof  as  a 
part  of  the  value  of  the  goods  wrmgfully  de- 
Uvered.  That  the  defen&nt  in  the  case  at  bar 
wrongfully  delivered  to  the  consignees  163  car- 
loads of  the  corn,  which  was  tiie  article  con- 
signed, without  the  authority  of  the  plaintiff, 
WDo  was  known  to  the  defendant  as  the  as- 
signee of  the  bills  of  lading,  is  conceded;  and 
the  defendant  has  paid  to  the  plaintiff  the  mar- 
ket value  of  these  carloads,  deducting  from  such 
market  value  the  amount  of  fr^^t  charges 
thereon,  which  it  has  recdved  tram  the  con- 
Mgaees.  This  nayment  was  madeira  agreement 
mtbout  i»ejiulce  to  the  rij^t  oS  the  plidntiff 
18  Mass.  h.    b.*  t.  izl  87 


to  bring  this  suit,  by  which  it  seeks  to  com- 
pel the  defendant  to  pay  the  freight  charges,  as 
a  part  of  the  market  value  of  the  com,  or  so 
much  thereof  as  Is  aecessaty  to  sati^  the 

f)laintlff*8  claim  as  the  holder  of  the  bills  of 
ading  as  collateral  security  for  the  debt  of  the 
consignees.  The  plaintiff  seelu  to  distinguish 
the  case  at  bar  from  that  alreadv  cited,  on  sev- 
eral grounds,  which,  without  following  the  pre- 
cise order  in  which  it  was  urged,  may  be  briefly 
stated.  It  contends  that  in  the  former  case  the 
railroad  had  no  actual  knowledge  tliat  any  one 
beside  Foster  &  Co.  (who  were  tiie  ccmsignees 
in  that  case  as  in  this)  was  interested  in  the  com 
or  had  bills  of  lading  thereof,  while  in  this  case 
the  railroad  knew  that  the  bills  of  lading  had 
been  assigned.  But  as  the  bill  of  lading  repre- 
sents the  property  itself  in  each  case,  the  de- 
fendant held  toe  property  for  him  who  was  the 
lawful  holder  of  the  bill  of  lading.  It  is  fur- 
ther suggested  that  in  the  case  at  bar  the  de- 
fendant knew  that  Foster  &  Co.  were  hound  by 
their  agreement  with  the  plaintiff  to  pay  the 
freight  charges.  No  such  fact  appears  by  the 
facts  agreed  or  the  report  of  the  judge,  nor  can 
we  infer  it  therefrom  But  assuming  it  to  be 
true,  the  agreement  of  the  plaintiff  and  the 
consignees,  if  known  to  the  defendant,  could 
not  impose  any  heavier  responsibility  upon  the 
defendant  for  the  value  of  the  goods,  even  if  it 
might  require  of  the  defendant  for  its  own  safety 
to  be  vigilant  in  refusing  to  part  with  them  un- 
til freight  waspaid. 

The  plaintiff  further  urges  that  in  the  former 
case  it  did  not  appear  that  the  railroad  charged 
the  freight  upon  its  books  to  Foster  &  Co.; 
that  the  payment  there  made  was  simply  a  part 
of  their  scheme  to  fraudulently  obtain  the 
goods,  and  that  the  corn  there  was  subject  to  a 
Ben  for  freight,  while  in  the  case  at  bar  the  de- 
fendant did  not  insist  on  its  lien  for  freight, 
but  erroneously  delivered  the  goods,  charging 
the  freight  to  Foster  &  Co. ,  ana  getting  its  pay 
as  it  could.  These  are  distinctions  without  a 
difference.  Whether  the  railroad  received  Its 
pay  at  once,  or  charged  it  to  Foster  &  Co.,  it 
was  atiU,  when  made  by  Foster  &  Co.,  a  pay- 
meat  by  them  and  not  by  the  plaintiff,  and  re- 
lieved the  corn  from  the  lien  which  the  defend- 
ant had  upon  it,  and  which  otherwise  the  plain- 
tiff  would  be  compelled  itself  to  discharge  in 
order  to  obtain  the  com.  It  was  a  part  of  the 
scheme  of  Foster  &  Co.  to  Induce  Uie  defend- 
ant wrongfully  to  deliver  the  goods,  to  arrange 
a  mode  of  pa;yment  of  the  freight  charges  sat- 
isfactorily to  it,  and  it  was  their  payment  or 
arrangement  to  pay,  and  not  any  act  of  plaia- 
tiff,  which  caused  the  defendant  to  discharge 
the  lien.  From  this  no  benefit  could  result  to 
the  plaintiff  nor  injury  to  the  defendant,  as  the 
right  of  the  plaintut  to  the  com  was  subject  to 
draendant's  lien.  "  If  the  plaintiffs  can  recover 
the  full  value  of  the  com,"  as  remarked  br 
Chief  Jiutiee  Morton,  in  Forhee  v.  Fitchhurg  6. 
R.  wntupra,  "  they  are  positive  gainers  by  the 
fraud,  and  will  receive  more  than  the  value  of 
their  interest  at  the  time  the  fraud  was  com- 
mitted." 

The  plaintiff  has  devoted  much  of  its  brief  to 
a  reargument  of  the  case  of  Forbes  v.  Uti^ 
hurg  a.  B,vhi  supra,  and  urges  that  the  deci- 
sion there  made  should  be  modified  or  entirely 
overmled.  That  case  was  ao  recently  and  care- 
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fully  considered  that  we  do  not  feel  called  npon 
to  lediscuss  it,  ae  we  remain  satisiSed  with  the 
jvinciples  on  which  it  rests. 
Bxt^limuatierruled. 


Maria  H.  PARKER  et  ai.,  Admrs., 
t). 

Charles  S.  SNOW  et  al. 

1.  On  an  appeal  from  a  jud^ent  ren- 
dered by  a  trial  justice  to  the  superior 
court,  under  the  provisions  of  the  stat^ 
ute  (Pub.  Stat.  chap.  165,  g§  28. 29),  in 
detenAininfc  the  suflBciency  of  the  sure- 
ties upon  the  recognizance,  the  justice 
may  •zanalne  upon  oath  the  persons 
offered  as  aureties*  and  all  other  wit- 
nesaea  produced  by  either  party. 

2.  Defendants  have  an  interest  in  the  ques- 
tion of  the  aniBciency  of  the  aureties 
on  an  appeal  taken  by  the  plaintiff,  and 
they  have  the  rlgrht  to  be  neard  upon 
this  question ;  and  where  the  trial  jus- 
tice had  extended  the  time  for  recogniz- 
ing to  a  day  certain  in  the  futtire,  this 
would  have  been  notice  to  the  deifend- 
ants;  bat  an  indefinite  extension  in 
th^  future,  to  suit  the  magistrate's  con- 
venience, without  notice  to  defendants, 
deprived  them  of  their  right  to  be  heard, 
and  the  Mpeal  was  not  le^Uy  allowed 
and  perfected. 

(Berkshire — FUed  January  11, 1887.) 

APPEAL  byplalntilh  from  a  judgment  of  the 
Superior  Court  dismissing  an  appeal  from 
a  justice's  judgment  in  favor  of  defendants  in 
an  action  of  contract  on  promissory  notes.  Ac- 
tion diamitted. 
The  facts  appear  in  the  opinion. 
Mt.  Herbert  C.  Joyner,  for  plaintiffs: 
There  is  nothing  in  the  statute  requiring  the 
magistrate  to  extend  the  time  to  a  cuiy  certain. 
Its  language  is:  "The  justice  ma;^,  for  cause 
shown,  extend  the  time  lot  recognizing." 
Pub.  Stat.  chap.  155,  g  29. 
Parties  ou^ht  not  to  suffer  because  of  the 
mistakes  and  ignorance  of  the  courts  established 
by  the  Commonwealth,  and  before  whom  they 
are  obliged  to  bring  causes.   This  court  should 
correct  errors  of  the  inferior'courts,  not  compel 
innocent  litigants  to  pay  for  them.  The  doings 
of  the  inferior  courts,  like  the  doings  of  a  town 
meeting,  should  be  construed^Iiberally. 
Band  v.  WHder,  11  Cuah.  294. 
Measra.  Dewey  &  Wriglit,  for  defendants: 
The  giving  and  taking  oi  the  recognizance  is 
"an  actof  a  party  in  court." 
Martin  v.  Cktmpbdl,  120  Mass.  126. 
In  taking  it  the  functions  of  the  magistrate 
seem  to  be  largely  judicial.   He  is  to  exercise 
bis  judgment  as  a  justice.    He  is  to  pass  on 
questions  in  which  both  parties  to  the  litigation 
are  interested,  and  on  which  it  is  his  duty  to 
hear  them  if  they  desire  it;  and  the  language  of 
this  statute  implies  the  presence  of  both  parties. 

Woree$ter  v.  Sehlmnger,  18  Gray,  166 ;  Mi»- 
titnimi  v.  Johnaon,  4  Wall.  475  (71 U.  S.  bk.  18, 
L.  ed.4S7). 

The  magistrate  could  not  legally  make  sneh 
a  floating  and  indefinite  postponement  of  his 
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duties  and  of  bis  action  to  such  future  time 
should  suit  his  convenience  or  pleasure,  and 
which  only  the  plaintiffs  are  to  have  notice. 

See  Pub.  Stat  chap.  165,  g  28. 

Allowing  the  case  to  run  at  large  in  this  w 
is  inconsistent  with  the  regularly  and  certa 
ty  that  ought  to  accompany  legal  proceedinj 
it  would  permit  a  suit  at  law  to  be  more  la 
blingand  uncertain  than  a  town  meeting  can  1 

Reed  v.  Acton,  117  Mass.  884, 8B1:  Neit  Bat 
V.  Rogera,  82  Conn.  226. 227;  Burgat  t.  Twen 
16  COQQ.  46. 

Morton*  Ch.  J.,  delivered  the  opinicm 
the  court: 

The  statute  provides  that  a  par^  agfpieved 
the  judgment  of  a  trial  justice  in  a  civil  acti 
may,  within  twenty-four  hours  after  the  eni 
of  the  judgment,  appeal  therefrom  to  the  bo] 
rior  court  then  next  to  be  held  in  the  coun 
and  that  no  appeal  shall  be  allowed,  "unl 
the  appellant,  within  twenty-four  hours  af 
the  entiy  of  judgment,  recognizes  to  the  advei 
party  with  sufficient  surety  or  sureties,  to 
approved  by  the  adverse  iMirty,  or  by  the  ji 
tice,  in  a  reasonable  time,  to  be  fixed  by  I 
justice,  or  approved  by  the  adverse  i)arty,  wi 
condition  to  enter  and  prosecute  bis  appeal  wi 
effect,  and  to  satisfy,  within  tbir^  days  al  X 
entry  thereof,  any  judgment  which  may  be  i 
tered  against  him  m  the  superior  court  up 
said  appeal,  for  costs,  provided  that  the  justi 
may,  for  cause  shown,  extend  the  time  for  n 
ognizing.  In  determining  the  sufficiency 
the  sureties  upon  such  recognizance,  the  justi 
may  examine  upon  oath  the  persons  offered 
sureties,  and  all  other  witnesses  produced  < 
either  party."   Pub.  Stat.  chap.  155,  §S  28,S 

In  the  case  at  bar  the  plaintiffs,  within  tweni 
four  hours  after  the  entry  of  the  judgmc 
against  them,  claimed  an  appeal,  and  then  i 
fered  to  recognize,  or  to  give  a  bond  with  sui 
tics.  The  trial  justice,  being  in  doubt  whetfa 
the  plaintiffs  should  bereqiured  to  recognize 
give  a  bond,  extended  the  time  for  perfectii 
the  appeal  "  until  such  time  as  he  should  n 
tify  the  plaintiffs  to  appear  before  him."  8n 
scquently,  at  a  time  before  the  sitting  of  tl 
superior  court  at  which  the  appeal  could  be  e 
tered,  the  trial  justice  notified  tbe  plaintiffs 
appear  before  him,  and  they  did  appear  ai 
recognized  with  surety.  No  notice  was  gin 
to  the  defendants. 

The  defendants  bad  an  interest  in  the  que 
tion  of  the  sufficiency  of  the  sureties  in  the  i 
cognizance,  and  the  statute  contemplates  th 
they  have  tbe  right  to  be  heard  upon  this  quf 
tion.  If  the  trial  justice  had  extended  the  tin 
for  recognizing  to  a  day  certain  in  tbe  fubii 
this  woi^d  have  been  a  notice  to  the  defeo 
ants,  and  saved  their  ri^t  to  be  heaid.  Bi 
an  Indefinite  extennon  to  such  time  fp  tl 
future  as  suited  the  magistrate's  couvenienc 
without  any  notice  to  the  defendants  of  tl 
time  when  he  would  act  upon  the  recognizanc 
deprived  the  defendants  of  their  right  to  I 
beard  as  to  the  sufficiency  of  the  snretira. 
majority  of  tbe  court  are  of  the  opinion  that 
was  not  the  intention  of  the  statute  to  anthoril 
a  trial  justice  thus  to  extend  the  time  of  reco, 
nizing,  and  therefore  that  tbe  appeal  in  tUsc* 
was  not  legally  allowed  and  perfected. 

Albion  dttmaaed. 
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Logan  C.  MURRAY 

V. 

C..N.  NELSON  LUMBER  CO. 

SAME  «.  BAHE. 

1.  A  ratifioatioii  by  a  principal  of  the 
unauthorised  aets  of  an  a|peni»  in  or- 
der to  be  effectual,  must  be  made  with  a 
knowledge  on  the  part  of  the  principal 
of  ail  the  material  facts,  and  the  burden 
is  upon  the  party  who  relies  upon  a  rati- 
fication to  prove  that  the  principal,  bay- 
ins  su<di  knowled^,  acquiesoea  in  and 
adopted  the  acts  of  the  agent. 

8.  Whore  the  principal  is  a  corporation, 
a  ratification  may  be  shown  by  prov- 
in^  that  the  officers  who  had  the  power 
to  authorize  the  act  knew  of  it,  and 
adopted  it  as  a  valid  act  of  the  corpora- 
tion, although  no  formal  vote  was  passed 
by  them. 

8.  In  an  action  against  a  corporation 
on  a  contract  made  by  its  agent,  not 
hnTins  authority  to  enter  Into  the  con- 
tracty  n  Is  inenmbeni  on  the  plaintiff 

to  show  that  the  directors,  or  a  majori- 
ty of  them,  knew  of  the  contract  and  its 
terms,  and  that  they  acquiesced  in  and 
adopted  it.  It  is  not  sufficient  to  show 
that  the  directors,  by  the  use  of  dili- 
gence, might  have  known  of  the  con- 
tact. 

4.  The  knowledge  of  the  directors  of 
the  contract  and  its  terms  is  a  question 
exclusively  for  the  Jury;  and  there  are 
no  presumptions  of  law  that  they  knew 
what  they  were  able  to  know,  and  no  in- 
ferences arise  from  their  relation  to  the 
corporation  as  to  the  probability  of  their 
having  a  knowledge  of  the  contract  sued 
upon* 

Suffolk — FUedJanuatyimaarj 

ON  defendant's  exceptioDs.  Sustained. 
Actions  of  contract  to  recover  seven 
months'  wages  under  a  written  agreement 
made  by  C.  N.  Kelson  as  presideDt  of  defend- 
ant company  of  St.  Paul,  Minnesota,  with  tbe 
plaintiff,  1^  which  agreement  the  company 
promised  to  pay  Hurray  an  annual  sal^  of 
910,000  as  attoraey  for  the  transaction  of  the 
financial  business  of  defendant  company  in  the 
city  of  New  York  and  the  eastern  States.  The 
defense  was  that  C.  N.  Nelson  bad  no  power  to 
make  such  contract.  Trial  in  the  superior 
court  before  Brigfaam,  Ch.  J.  The  jury  re- 
tomed  a  verdict  for  tbe  plaintiff,  and  defendant 
allwed  exceptions. 
The  material  facts  are  set  out  In  theopinion. 
Meaara.  Zfools  D.  Brandels.  Archibald 
M.  Howe,  and  Thomas  9*  Homer*  for  de- 
fendant : 

1.  When  an  agent  of  a  corporation  enters, 
without  previous  authority,  into  a  contract  on 
its  behalf,  which  only  the  board  of  directors  bad 
power  to  authorize,  no  subsequent  act  of  the  cor- 
poration or  its  officers  can  amoimt  to  a  ratifica- 
tion  thereof,  unless  it  be  shown  that  either  the 
boud  of  directors  as  a  tM>dy,  or  all  the  directms 
(OT  at  least  a  m^ority  of  them)  Individually, 


had  knowledge  of  the  existence  of  the  contract 
and  of  its  terms. 

Yellow  Jacket  Mia.  Co.  v.  Stemiaon,  8  Nev. 
334,  331 ;  Dabnen  v.  Stewna,  40  How.  Pr.  841, 
849,  800. 

3.  The  doctrines  of  constructive  notice  have 
no  applicatioD  to  the  subject  of  ratification.  It 
Is  knowledge,  not  notice,  which  the  rule  regard- 
ing ratiflcauon  calls  for;  knowledge  in  that  per- 
son or  body  who  originally  woiud  have  had 
power  to  mnt  the  authority. 

AdamaExp.  Co.  v.  Tn^o,  85  Md.  47.  68-70. 

8.  Therefore  the  knowledge  of  the  agent 
who  exceeded  his  authority,  and  the  know- 
ledge of  those  who  took  part  with  him  in  or  con- 
Dived  at  the  unauthorized  act,  can  never  be  re- 
lied upon  as  furnishing  tbe  knowledge  requi- 
site to  a  ratification. 

MeCuOough  v.  Mou,  5  Den.  567,  577  ;  Hold- 
emtm  v.  Baker,  44  N.  H.  414,  418;  Traejf  v. 
QvOvria  County  Agr.  Society,  47  Iowa,  37,  80; 
RiUey  v.  Indianapolia,  B.  <£  W.  R.  R.  Co.  4  T. 
&  C.  18,  18. 

4.  If  the  principal  Is  actually  ignorant  of  the 
unauthorized  contract  entered  into  by  an  agent 
on  his  behalf,  no  acts  by  tbe  priDCtpal  can 
amount  to  a  ratification,  although,  but  for  care- 
lessness on  his  own  part,  tbe  facts  would  have 
been  discovered. 

Comba  V.  8eoU,  12  Allen,  498.  496;  17ia}fer  v. 
White,  12  Met.  848-845;  Freeman  v.  Roaher, 
IS  Q.  B.  N.  S.  780,  789.  See  Kelley  v.  New- 
buryp&rt  &  A.  H.  R.  R.  Co.  141  Mass.  496, 499. 

5.  The  party  reiving  upon  an  implied  ratifi- 
cation of  an  unauthorizeo  act  has  tbe  burden 
of  showing  affirmatively  that  the  principal  had 
full  knowledge  of  all  facts  relating  to  tbe  trans- 
action in  question.  It  is  not  for  the  other  party 
to  show  hu  ignorance  of  such  facts. 

JWawn  V.  Palmer,  8  N.  Y.  898,  401;  Smitfi  v. 
Traei/,  86  N.  Y.  79 ;  iiWcA  v.  O'Brien,  53 
How.  Pr.  394;  Mapp  v.  Phittipa.  88  Ga  73,  80. 

Meaara.  George  L.  Huntreu  and  Ho- 
mer Alber%  for  plaintifl: 

It  Is  no  ground  for  exception  that  instruc- 
tions  requested  are  not  given  in  the  form  pre- 
sented, u  they  are  given  in  substance. 

Whitman  v.  Boaton  A  M.  R.  R.  7  Allen.  818 
et  aeq. ;  Magee  Furnace  Co.  v.  JBMbm  8.  Furnaee 
Co.  124  Mass.  409;  OomtaonweaWi  v.  CbW,  180 
Mass.  856. 

Where  the  Instructions  given  to  the  jury 
were  correct,  the  omisdon  to  give  others,  spe- 
ciflc^y  asked  and  refused,  is  no  ground  of  ex- 
ception unless  it  distinctly  appears  that  they 
were  appropriate  in  tbe  position  of  the  case, 
and  necessary  to  its  just  decision. 

Wella  V.  Prince,  16  Gray,  562;  CommM^v>ealth 
V.  Sargent,  129  Mass.  138. 

No  exception  lies  to  the  refusal  to  give  a  re- 
quested ruling,  although  correct  In  pohit  of 
law,  which  is  not  founded  on  the  evidence  rel- 
evuit  to  the  issue,  nor  applicable  to  the  case.  «1 
Drafa!  V.  Curtia.  1  Cuah.  895-414;  Pratt  y. 
Amhcrat,  140  Mass.  167. 

In  the  first  plaee,the8e  directors  are  presumed 
to  know  what  it  was  their  duty  to  know  and 
what  they  were  able  to  know,  and  the  jury  had 
a  right  to  suppose  that  the  directors  of  thiscor- 
poralion  had  a  knowledge  of  its  concerns;  and 
m  the  absence  of  any  direct  evidence  as  to  this 
knowledge,  the  jury  had  a  right  to  assume  that 
thciy  were  doing  what  th^  were  ^tpointed  to 
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do,  and  knew  what  they  were  appointed  to 
know. 

New  Hove  Bridge  Go.  t,  Phenix  Baiik,  3  N. 
Y.  rS»,8eoUv.  JBddletown,  U.AW.G.R.B. 
Co.  80  N.  Y.  200. 

The  case  at  bar  Is  governed  Inr  the  principles 
l^d  down  in  Sherman  t.  FCm,  98  Mass.  59, 
and  LyndtboTough  Olats  Co.  r.  Mats.  Olast  Co. 
Ill  Mass.  815;  and  not  br  those  established  in 
Diekinaon  v.  Conway,  13  Allen,  487,  and  Con^ 
T.  Bcott,  12  Allen,  498 ;  and  such  a  contract, 
made  by  the  president  and  general  manager  of 
the  tmainesB  of  thia  corporation  with  the  subse- 
quent and  continued  acquiescence  of  the  board 
of  directors,  may  properly  be  regarded  as  the 
act  of  the  corporation,  and  the  plaintiff  is  not 
obliged  to  show  to  what  motive  the  neglect  to 
disavow  was  due. 

Shennan  v.  Fiteh,  98  Mass.  64 ;  Nea  Hope 
Bridge  Co.  -v.Phenix Bank,  8  N.  Y.  166;  SooU  t. 
Middtebnon,  U.  A  W.  Q.  B.B.  Co.  86  N.Y.  200; 
Ta^r,  Corp.  §§  214,  215 ;  Morawetz,  Corp. 

It  was  a  question  for  the  Jury,  and  the  verdict 
is  conclusive. 

Morawetz,  Corp.  g  688. 

It  was  the  duty  of  the  directors '  to  Inform 
themselves,  and  neglect  of  duty  cannot  be  pre- 
sumed. Therefore  they  knew  all  about  it,  and, 
having  thia  knowledge,  their  acquiescence  and 
assent  were  found  properly  by  the  jury  to  be 
ratification . 

8  N.  Y.  166;  08  Mass.  64;  69  Pa.  420. 

An  omission  to  disaffirm  from  honest  care- 
lessness even  cannot  avail  defendant,  for  by 
such  omIsBlon  plaintiff  was  induced  for  three 
months  to  labor  in  their  behalf.  The  defend- 
ant should  have  elected  either  to  adopt  or  dis- 
avow, and  so  notify  plaintiff;  "but,  having 
been  silent  when  they  should  have  spoken,  they 
cannot  now  speak  when  they  should  be  silent. 

Kelaey  v.  Mat.  Bank,  69  Pa.  426-429. 

There  is  no  recognized  distinction  between 
an  ordinary  agent  and  the  officers  of  a  corpora- 
tion Bo  far  as  subsequent  ratification  hy  princi- 
pal is  concerned. 

Taylor,  Corp.  §  198;  1  Morawetz, Corp.  §  808; 
2  Morawetz,  Corp.  §S  577--618;  Mintn-  v,  Me- 
efutniee  Bank,  1  Pet.  70  (26  U.  8.  bk.  7,  L.  ed. 
57):  Philadelphia.  W.  *  B.  R.  R.  Co.  v.  QuigUy, 
21  How.  203-210  (63  U.  S.  bk.  16,  L.  ed.  78). 

The  Jury  were  Justified  in  finding  that  plain- 
tiff peiformed  valuable  services,  which  the  de- 
fendant accepted  without  dissent  and  enjoyed 
the  benefits  of,  and  that  plaintiff  was  entitled 
to  eomiwnsation  for  such  labor  and  services, 
regardless  of  this  contract,  and  the  verdict  fixes 
that  compensation,  there  being  no  exception  to 
the  charge  on  question  of  damages. 

Hayward  v.  Leonard,  7  Pick.  181;  Smilh  v. 
Firtt  Cong.  Mating  House.  8  Pick.  178. 

Morton,  C/i.  J.,  delivered  the  opinion  of 
the  court: 

Id  each  of  these  cases  the  first  count  of  the 
plaintiff's  declaration  is  upon  a  written  contract 
executed  on  belialf  of  the  defendant  by  Charles 
N.  Nelson,  its  president.  It  is  conceded,  and 
the  superior  court  so  ruled,  that  Nelson,  who 
was  prudent  and  general  agent  of  Uie  defend- 
ant corporation,  had  no  authority  as  such  to 
execute  the  contract.  There  was  no  vote,  either 
of  the  oorporation  or  of  the  dliectins,  giving 
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him  such  authority.  Under  the  by-laws  ti 
directors  might  confer  upon  Mm  such  authc 
ity,  but  they  did  not  do  so.  The  .  plaini 
daimed  that  the  directOTs  ratified  tbe  contra 
after  it  was  made,  and  tiius  waived  one  of  f 
vital  issues  of  the  case.  There  were  five  din 
tors,  of  whom  the  president  was  one.  The 
was  evidence  that  one  director  besides  tbe 
dent  knew  of  this  contract,  but  there  was  : 
direct  evidence  tliat  the  other  three  direcu 
had  any  knowledge  of  it.  The  coort  instruct 
the  jury  that  if  ''the  corporation,  represent 
by  its  entire  board  of  officers,  knew  of  and  n 
fied  the  contract.  It  would  be  as  binding  as 
the  corporation  had  authorized  it  by  expre 
vote."  No  objection  was  made  to  this  nhin 
but  the  court  further  instructed  the  jury  as  f  i 
lows:  "  But  all  directors  of  a  corporation  a 
presumed  to  know  what  it  is  their  duty  to  kno 
what  they  are  aUe  to  know,  and  what  they  n 
dertook  to  know  when  they  accepted  the  i 
sponsibility  of  directors ;  and  a  jury  have 
right  to  suppose  that  tbe  directors  of  a  corpoi 
tion  have  a  knowledge  of  its  concerns, 
the  absence  of  direct  and  positive  evidence 
the  knowledge  of  the  directors,  jurors  hare  t 
rigbt  to  assume  that  they  are  doing  what  thi 
were  appointed  to  do.'and  that  theyknow  wb 
they  are  a[^K>lnted  to  know."  This  was  e 
cepted  to,  and  we  are  of  opinion  that  it  was  i 
roneous. 

It  is  the  well-settled  rule  that  a  ratificatu 
by  a  principal  of  the  unauthorized  acts  of  i 
a^nt,  in  order  to  be  effectual,  must  be  ma 
with  a  knowledge,  on  the  paitof  the  principi 
of  all  the  material  facts,  and  the  burden  ia  upt 
the  party  who  relies  upon  a  ratiflcati(m  to  pro 
that  the  i>riDcipal,  having  such  knowledge,  a 

?uiesced  in  and  adopted  the  acts  of  the  agez 
t  is  not  enough  for  him  to  show  that  the  pri 
cipal  might  have  known  the  facts  by  the  use  • 
diligence.    Combe  v.  8eo»,  12  Allen,  488. 

When  the  alleged  principal  is  a  corporatio 
a  ratification  may  be  showa  by  proving  that  ti 
officers  who  had  the  power  to  auUiorue  the  a 
knew  of  it  and  adopted  it  as  a  v^id  act  of  tl 
corporation,  although  no  formal  vote  is  paaai 
by  them.  Sherman  v.  Fiteh,  98 Mass.  S9;  Lpc 
borough  Glaee  Co.  v.  Mate.  Otaa*  Oo.  Ill  Mai 
815;  Selley  v.  KevAwwaort  AA.  S.B,B.  C 
141  Mass.  496. 

In  tbe  case  at  bar,  therefore,  it  waa  Incm 
bent  upon  the  plaintiff  to  show  that  the  dire 
tors,  or  at  least  a  majority  of  them,  knew  i 
the  contract  and  its  terms,  and  that  with  sa< 
knowledj^  they  acquiesced  in  and  adopted  j 
But  the  instructions  given  by  the  court  gave 
the  jury  a  different  test.  Under  them  the  ju 
would  naturally  imderstand  that  it  was  not  n 
cessary  to  find  that  the  (Urectors  knew  of  t 
contract,  but  that  it  would  be  sufficient  if. 
their  judgment,  the  directors,  bv  the  use  <ad 
igence,  might  hbve  known  it.  'the  instractio 
are  even  broader  than  this,  as  they  told  the  fa 
that  the  directors  were  presumed  to  know  wfa 
they  were  able  to  know,  and  that  the  juir  h 
the  ri^t  to  suppose  that  the  directors  had 
knowledge  of  Its  concerns.  The  infercnc 
which  may  be  drawn  from  the  relation  of  t 
directors  to  the  corporation  and  itsconoenia, 
to  the  probability  of  their  having  a  knovried 
of  the  contract  in  question,  an  s  matter  e 
clusively  tor  the  jury.   Thereire  no  so^  pi 
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samptioiiBof  lav  as  tboee  stated  In  the  instruc- 
tions; if  the  court  fnteoded  to  state  them  as 
presumptions  of  fact,  it,  in  so  doing,  exceeded 
Its  duty  and  trenched  upon  the  fimctions  of  the 
jury  by  charging  upon  the  facts. 

We  are  not  conaiderinjg  whether  there  was 
sufficient  evidence  to  juatuy  the  jury  in  Qnding 
that  the  directors  had  knowledge  of  the  con- 
tract and  its  terms;  that  is  a  different  question. 
"We  can  only  consider  the  question  of  the  cor- 
rectness of  the  instructionB  given. 

Although  the  court  in  one  part  of  the  charge 
stated  or  Implied  that  the  liBue  was  whether 
the  directors  knew  of  the  contract,  yet  the  In- 
structions above  quoted  \ipou  the  same  subject 
BO  far  qualified  the  general  instruction  as  to 
mislead  the  jury.  They  were  too  favorable  to 
the  plaintiff  and  would  lead  the  jury  to  mis- 
noderstand  the  rights  of  the  parties. 

£ieeeptionM  ttuiaiiud. 


Robert  MOORE,  Admr., 
Morris  BPIEQEL. 

1.  The  pendency  of  another  aictlon  for 

the  same  cause  in  another  State,  if 
pleftdjbble  at  all,  can  only  be  pleaded 
in  abatement,  and  not  in  bar. 

2.  Where  plaintiff  aaal^ned  the  chose  in 
action,  the  aMisnea  could  ene  in  this 
Commonwealth  only  in  the  name  of 
plaintiff;  and  if  defendant  proved  the 
assifrnment,  and  that  plaintiff  had  no 
beneficial  interest  in  the  cause  of  action, 
and  that  the  assignee  had  never  au- 
thorized the  action,  it  might  have  been 
dismissed  on  motion ;  yet  these  facts  are 
not  a  defense  to  the  action  on  its  merits. 

8.  Where  the  evidence  offered  by  defend- 
ant, and  admitted,  showed  a  reassign. 
m«nt  to  the  plaintiff,  made  after  com- 
mencement of  the  action,  the  plaintiff 
could  thereafter  prosecute  the  action  for 
his  own  benefit. 

4.  Where  defendant's  evidence  did  not 
tend  to  show  that  plaintiff^s  representa- 
tions as  to  the  ownership  of  the  prop- 
erty were  made  with  the  intention  of 
inducing  the  defendant  to  give  credit  to 
such  owner,  and  there  is  no  evidence 
that  defendant  pbve  credit  on  the 
Csith  of  these  representations,  plain- 
tiff is  not  estopped  to  claim  the  prop- 
erty as  owner  thereof. 

(Suffolk  Filed  January  10,d86T.) 

OX  defendant's  exceptions.  Overruled. 
This  is  an  action  of  tort  for  the  conversion 
of  a  lot  of  whiskey.  The  answer  denied  the  con- 
version, and  that  tlie  whiskey  was  the  property 
of  the  plaintiff;  alleged  an  assignment  of  the 
plaintifrs  claim  to  one  Vanderveer,  and  the 
twinging  of  a  soft  thereon  in  New  York  by  said 
Vanderveer,  where  the  defendant  resided;  and 
further  alleged  that  the  whisk^^  belonged  to 
one  Mrs.  Reilly,  of  Boston,  and  was  sold  by 
due  process  of  law  against  her.  Trial  in  the 
Bopwior  court  heftm  Rtman.  J,  It  was  ad- 
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mitted  that  the  whiskey  was  sold  in  bond  by 
the  defendant  to  one  E.  J.  Reilly,  husband  of 
the  aforesaid  Mrs.  Reilly,  subject  to  the  pay- 
ment of  the  government  tax  thereon.  Reilly 
suffered  the  whiskey  to  remain  in  bond,  and 
while  it  was  so  in  M>nd  and  the  tax  unpaid, 
said  Reilly  died,  and  the  [>laintiff  was  ap- 
pointed administrator  upon  his  estate. 

In  September,  1888,  the  defendant  received 
the  following  letter,  purporting  to  come  from 
Uieidaintifl: 

"Boston,  Sept.  27, 1888. 
Messrs.  M.  Spiegel  &  Co., 

101  &  103  Broad  St.,  N.  T. 
Qents, — Please  inform  me  when  the  time  ex- 
pires for  withdrawing  the  fifteen  barrels  Guck- 
enheimer  rye  whiskey  sold  by  you  April  4, 
1881,  to  E.  J.  Reilly,  of  Boston. 

The  widow  of  said  Reilly  would  like  to  sell 
it  if  she  could  there,  but  if  atie  cannot,  then  the 
government  tax  wm  he  forwarded  to  you  with 
chances,  storage,  etc. 

Bespectfullv  yours, 

Robert  Moore,  Administrator, 
81  Eodicott  Street.  per  E.  W.  8." 

The  defendant  tl^reupon  paid  the  govern- 
ment tax  upcm  said  whiskey,  which  the  plain- 
tiff repaid  to  the  defendant,  and  the  defendant 
thereupon  gave  the  plaintiff  the  foUowing  re- 
ceipt: 

"Received,  Boston,  Oct.  4,  1883,  of  Robert 
Moore,  Esq.,  Administrator  for  E.  J.  Reilly.  the 
simi  of  five  hundred  and  twenty -seven  -^^^  dol- 
lars, tax  advanced  by  us  on  fifteen  barrels  of 
Quckenheimer,  held  by  us  for  Mrs.  E.  J.  Reilly. 

M.  Spiegel  &  Co." 

The  daintiff  then  gave  the  folwwing  rader 
to  the  defendant,  indorsed  upon  the  back  of  the 
warehouse  certificate  relating  to  the  whiskey  in 
question,  viz.: 

"Please  forward  within  whiskey  to  me,  for 
account  of  Mrs.  E.  J.  Reilly. 

Robert  Moore,  Adm'r." 

The  plaintiff  testified  that  he  signed  these 
papers  at  the  request  of  the  defendant's  agent; 
that  he  glanced  at  them,  and  "thought  every- 
thing was  ^1  straight;"  that  Mrs.  Reilly  had 
in  fact  nothing  to  do  with  the  whiskey.  The 
defendant's  agent  testified  that  he  thought  that 
if  be  bad  communicated  to  Mr.  Moore  his  in- 
tention to  charge  the  whiskey  to  Mrs.  Reilly, 
he  would  not  luive  paid  him  a  dollar  of  the 
tax. 

The  pltdntiff  contended  that  he  did  not  au- 
thorize the  writing  of  the  above  letter,  and  that 
he  did  not  notice  the  stntement  in  the  above  re- 
ceipt concerning  Mrs.  Reilly,  nor  the  direction 
above  named  to  ship  the  whiskey  for  the  ac- 
count of  Sirs.  Reilly;  but  admitted  he  directed 
the  writing  of  a  certain  letter  relating  to  the 
whiskey  by  the  scrivener  who  wrote  the  above 
letter,  but  denied  that  he  authorized  the  state- 
ment therein  contained  concerning  Mrs.  Reilly. 
Mrs.  Reilly  is  the  widow  of  the  said  E.  J. 
Reilly.  'The  defendant  called  the  said  scriv- 
ener, one  Erastua  W.  Sanborn,  who  on  cross 
examination  said  that,  Moore,  when  he  asked 
htm  to  write  the  letter,  said  nothing  about  Mrs. 
Reilly;  that  he  merely  asked  him  to  write  to 
find  out  when  the  whiskey  tax  was  payable; 
and  that  anything  beyond  that  in  the  letter  he 
(Sanborn)  was  responsible  for. 

The  defendant  testified  that  Mrs.  Reilly  owed 

01 


Digitized  by 


Google 


433 


Nkw  Enqiand  Reporteb— Sup.  Jud.  Ct.  of  Mab8achu8ktt8. 


Ji 


him  a  certain  debt;  and  relyinff  upOD  the  state- 
meats  above  meotioned,  and  believinfr  from  tiie 
above  statements  that  Mrs.  Keilly  was  the  owner 
of  the  whiskey,  he  caused  the  same  to  be  a^ 
tached  by  due  process  of  law,  and  sold  in  satis- 
faction of  said  debt,  which  was  the  conversion 
relied  upon. 

The  defendant  asked  the  presiding  jud^_  to 
rule  that  if  the  plaintiff  directed  the  writing 
of  the  above  letter  as  it  was  written,  knowingly 
received  the  above  receipt  without  obiection, 
and  signed  said  order  for  delivery  with  full 
knowledge  of  its  contents  and  wiuiout  objec- 
tion thereto'or  explanation  tho^f,  and  the  de- 
fendant in  good  faith,  relying  upon  said  state- 
ments, honestly  believed  that  the  said  whiskey 
had  become  the  property  of  the  said  Mrs. 
Reilly,  and  acting  upon  such  belief,  attached 
and  sold  the  same  as  her  proi>eity,  the  defend- 
ant could  set  up  such  attachment  and  sale  in 
whole  or  in  partial  defense  to  this  action,  and  that 
the  plaintiff  was  estopped  from  denying  that 
the  whiskey  was  the  property  of  Mrs.  Reilly; 
but  the  presiding  judge  rutol  othervrise,  and 
instructed  the  jury  that  if  the  whiskey  was  the 
property  of  the  plaintiff  at  the  time  of  the  al- 
lefpd  converaion,  the  attachment  and  sale  in  the 
suit  against  Mrs.  Reilly  was  no  defense  to  the 
action,  and  that  the  plaintiff  was  not  estopped 
from  showing  that  the  whiskey  was  at  said 
time  his  property  as  said  administrator,  and 
not  the  property  of  Mrs.  Reilly. 

The  defendant  offered  in  evidence  an  abso- 
lute assignment  under  seal,  by  the  plaintiff,  of 
all  his  right,  title,  and  interest  in  and  to  this 
whiskey,  to  one  Vanderveer,  before  the  com- 
mencement of  this  action,  upon  the  back  of 
which  was  a  reassignment  from  said  Vander- 
veer to  the  plaintiff,  dated  several  months  after 
the  commencement  of  this  action.  The  presid- 
ing justice  ruled  that  this  was  no  defense  to 
the  action,  and  the  defendant  excepted. 

The  defendant  offered  evidence  tending  to 
show  that,  before  the  commencement  of  this 
action,  the  plaintiff  sold  and  assigned  the  claim 
now  in  suit,  and  all  bis  interest  in  and  to  this 
whiskey,  to  the  said  Vanderveer;  that  said 
Vanderveer  brought  suit  upon  the  said  claim  in 
New  York;  that  said  saie  and  assignment  were 
still  In  force  at  the  Ume  this  suit  was  brought; 
and  contended  tliat,  if  the  jury  should  be  sat- 
isfied of  these  facts,  and  that  the  plaintiff  was 

Srosecuticg  this  suit  for  his  own  use  and  bene- 
t  as  administrator,  and  not  for  the  use  and 
benefit  of  the  said  assignee,  he  could  not  re- 
cover. But  the  presiding  judge,  at  the  request 
of  the  defendant,  ruled  that  uais  evidence  was 
immaterial,  and,  if  believed  by  the  jury,  was  not 
a  bar  to  the  action. 

The  case  was  submitted  to  the  jury  upon  in- 
structions not  objected  to,  except  in  the  above 
particulars,  and  the  jury  found  a  verdict  for  the 

Slaiotiff  for  the  full  value  of  the  whiskey,  and 
efendant  alleged  exceptions. 
Mr.  Georfce  A.  Torrey,  for  defendant: 
The  plaintiff  is  estopped,  by  his  statements 
that  the  merchandise  was  the  property  of  Mrs. 
Reilly,  from  claiming  it  as  his  own. 

Buc^ngham  v.  Uanna,  3  Ohio  St.  561;  Cbrr 
V.  Loaaon  A  N.W.  R.  Co.  L.  R.  10  C.  P.  816; 
Stonard  v.  Dunhin,  2  Campb.  345;  Knight$ 
V.  Wiffm,  L.  R.  5  Q.  B.  660;  Chapman  v.  Searle, 
8  Pick.  88;  Drwrn  v.  miy.  14  Pick.  836;  Ladrick 
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V.  ^iffM,  106  Mass.  608;  Fav  v.  Vatetaine, 
Pick.  40;  Ptatt  T.  Squin.  13  Met  4M;  Bina 
V.  Qreany,  118  Mass.  696. 

An  adminiFtrator  is  estopped  in  predselv 
same  way  as  he  would  have  been  had  he  o 
acting  in  his  private  cai^city. 

titone  V.  Oilman,  58  N.  H.  135;  Nardil 
Mardis,  13  La.  Ann.  236;  Waring  v.  /^rr« 
Hill  (8.  C),  Eq.  193;  Calanan  v.  Mca 
47  Barb.  206;  Rice  v.  Bizler,  1  Watts 
S.  446;  Bragg  t.  MauU,  88  Ala.  89; 
Craig,  53  Ala.  816;  MaaUrton  r.  PaOm,  f&i 
145;  Bu  Valv.  ManhaU,  80  Ark.  380;  Chm{ 
Moteley,  2  Fla.  171;  Pander  v.  MoaeUg,  Id.  1 
Thomas  V.  Brooks,  6  Tex.  869. 

The  administrator  cannot  recover  for  bis  ( 
use  and  benefit  after  he  has  parted  with 
whole  intoest  in  the  claim  to  anothn. 

Goodrich  T.  Stetens,  116  Mass.  170. 

The  assi^ment  suspended  the  plaint 
right  of  action. 

Cla/rk  V.  Parker,  4  Cush.  361. 

The  assignor  of  the  claim  agrees  b^necea 
implication  that  his  title  is  vested  m  the  { 
chaser,  and  that  no  act  of  his  own  shall  dep: 
his  assignee  of  the  right  and  authority  to ' 
lect  it  of  the  debtor. 

Eaton  V.  Mdtut,  1  Gray,  573;  Chapman 
ITaUff,  48  N.  H.  800;  KimbaU  v.  Huntingi 
10  Wend.  675;  Upton  v.  Moore,  44  Vt  552. 

A  release  by  the  assignor  after  notice  to 
debtor  will  not  discbarge  the  claim.  If 
plaintiff  cannot  release  &e  claim  he  certai 
cannot  recover  upon  it  for  his  own  benefit, 
party  cannot  prosecute  a  suit  if  he  is  nnaUt 
release  and  discharge  it.  The  converse  of  \ 
proposition  is  absurd. 

Parker  v.Orout,  11  Mass.  157,  note. 

Mr.  Seth  J.  Thomas,  for  plaintiff: 

The  assignment  of  the  bill  for  the  purpoe 
a  suit  in  New  York,  and  thereassigmentto 
plaintiff,  were  immaterial  in  this  action. 

ir(wrvv.Ci>uoA;in,4AUen,885;  Pbt$Y.l 
eU  Fite  Gmt$  8av.  Bank,  111  Mass.  287. 

Field,  .A.,  delivered  the  opinion  of  tbeco 
If  the  pendency*  of  another  action  for 
same  cause  of  action  in  another  State  cai 
pleaded  at  all,  it  can  only  be  pleaded  in  at 
ment.  The  defendant  did  not  plead  thii 
abatement,  but  in  bar,  and  the  substance  o: 
plea  in  bar  would  not  have  been  a  good  pie 
abatement.  Besides,  the  exception  do 
show  that  the  suit  in  New  York  was  pent 
when  this  suit  was  brought.  I/eieell  v.  iV«f 
10  Pick.  470;  Colt  v.  Partridge,  7  Met.  670; . 
riU  V.  N.  E.  In*.  Co.  103  Mass.  245. 

If  tbe^aintiff  had  assigned  bis  chose  in 
tion  to  Vanderveer,  Vanderveer  fxnild  sm 
this  Commonwealth  only  in  the  name  of 

Elaintiff.  The  assignment  was  not  a  defei 
I  the  defendant  proved  an  assignment, 
that  the  plaintiff  had  no  beneficial  interes 
the  cause  of  action,  and  that  the  bringinf 
the  suit  or  its  prosecution  had  not  been  sutl 
Ized  by  the  assignee,  the  action  might  t 
been  dismissed  on  motion;  but  it  is  doubtf 
these  facts  could  be  pleaded  in  bar,  bea 
they  are  not  an  answer  to  the  actionem 
merits,  although  they  show  a  reason  why 
plaintiff  should  not  be  permitted  to  pro«e< 
the  action.  The  evidence  offered  by  the 
fendant  which  was  rejected  did  not  tend 
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prove  all  these  facts.  The  evidence  offered  by 
the  defeodaDt  which  was  admitted  showed  a 
reaflflignment  from  Vanderveer  to  the  plaintiff, 
made  after  the  commencement  of  this  suit.  If 
the  suit  was  begun  by  the  plaintiff  while  the 
■assignment  was  in  force,  and  without  the  au- 
thority of  the  assignee,  the  assignee  oovid  sub- 
-aequently  ratifv  the  bringing  of  the  suit;  and 
if  he  reassi^ea  the  chose  in  action  to  the  plain- 
tiff, the  plaintiff  could  thereafter  prosecute  the 
suit  for  bis  own  benefit.  The  defendant  did 
not  show,  or  offer  to  show,  that  the  suit  was 
prosecuted  at  the  trial  by  one  who  had  no  au- 
thority to  prosecute  it. 

It  ia  a  sufficient  answer  to  the  defendant's 
-contention  concerning  estoppel,  that  the  evi- 
dence taken,  most  favorable  for  him,  does  not 
tend  to  show  that  the  representations  that  the 
whiskey  belon^^  to  Mrs.  Reilly  were  made  by 
the  plamtiff  with  the  intention  of  inducing  the 
defendant  to  give  credit  to  Mrs.  Reillv  or  to  at- 
tach the  whiskey  as  her  property.  Toe  attach- 
m«it  apparently  was  Bontetmnc  entirely  foreign 
'from  anything  which  the  plaintiff  contem- 
plated, or  which  the  defendant  could  reason- 
ably suppose  he  had  in  mind;  and  there  is  no 
evidence  that  the  defendant  gave  Mrs.  Reilly 
credit  on  the  faith  of  these  representations. 
The  instruction  requested  omits  Uiese  elements 
i>f  estoppel.  Freeman  v.  Cooke,  3  Excb.  664; 
Zuchtmann  v.  Boberta,  109  Mass.  58;  Carr  v. 
XMufon  ^ N.  W^B.Co.  L.  R  10 C.  P.  816;  Bnnt 

y^^ia,0,  dl.  Co.  98  U.  S.  896  [Bk.  38.  L. 


Bridget  WOOD 
«. 

Augustus  REMICK. 

Where  the  owner  of  e«ttle,  placed  out  at 
Mstore*  sues  the  agister  for  damaffes 
for  the  death  of  the  cattle,  olainjing  that 
they  were  injured  by  the  n^Ugence  of 
theaeister.tDebaraenofproof  is  upon 
the  plaintiff  to  show  such  neirli|re&c0> 

(Middlesex  Filed  Januarr  25. 1887.) 

i~\N  plaintiff's  exceptions.  Overruled. 
\}  Action  of  contract  to  recover  of  the  defend- 
ant the  value  of  a  heifer  which  the  defendant 
agreed  to  pasture.  At  the  trial  in  the  superior 
court  before  Blodgett,  J.,  it  was  admitted  that 
the  defendant  received  the  heifer  at  Melrose  in 
■this  Commonwealth,  and  that  he  was  to  drive 
it  toGroton,  N.  H..  pasture  it  there  during  the 
summer,  and  drive  it  back  to  the  plaintiff  in 
the  fall,  for  an  agreed  price  to  be  paid  by  the 
plaintiff.  The  plaintiff  sought  to  maintain  the 
action  on  two  grounds:  (1)  that  the  defendant 
promised  to  return  tbe  heifer  to  the  plaintiff  in 
the  fall,  or  to  pay  what  it  was  worth  if  he  did 
not  return  it;  and  (S)  on  the  ground  that  in 
pasturing  said  heifer  tbe  defendant  was  negli- 

gent,  and  that  by  reason  of  such  negligence  the 
eifer  was  killed.  The  defendant  received  the 
heifer  in  tbe  spring,  drove  it  to  Qroton  with 
other  stock,  and  kept  it  in  his  pasture  of  aoout 
800  acres  with  about  75  other  heifers  and  cows 
until  some  time  in  October,  when  it  was  found 
in  the  pasture,  dead. 
3  Mass. 
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The  plaintiff  offered  evidence  tending  to 
show  that  the  defendant  said  that  the  heifer 
was  killed  by  wild  steers  or  wild  animals  which 
got  into  the  pasture.  The  defendant  denied 
that  he  said  this,  and  offered  evidence  tending 
to  show  that  tbe  death  of  tbe  heifer  was  caused 
by  her  having  been  cast ;  and  the  defendant 
alao  offered  evidence  tending  to  show  the  char- 
acter of  the  pasture,  how  it  was  fenced,  how 
often  he  saw  the  heifer  and  the  other  stock  In 
the  pasture,  and  what  care  he  took  of  them. 

As  a|^plicable  to  the  second  ground  on  which 
the  plamtiff  relied  in  support  of  the  action,  the 
court  gave  to  tbe  jury  full  instructions  as  to  the 
degree  of  care  the  defendant  was  bound  to  use 
in  pasturing  said  heifer,  and  to  these  instruc- 
tions the  plaintiff  did  not  except.  The  court 
also  instructed  the  jury  that  the  burden  was 
upon  the  plaintiff  to  prove  that  the  death  of 
the  heifer  was  caused  by  the  failure  of  the  de- 
fendant to  use  proper  care. 

The  plaintiff  requested  the  court  to  instruct 
the  iuiy  "that  if  the  juiy  found  that  steem 
wild  animals  got  Inside  the  pasture  and  killed 
tbe  heifer,  or  if  cows  in  said  pasture  did  or 
caused  injuries,  the  defendant  would  be  liable. " 
The  court  refused  to  give  this  instruction,  the 
jury  found  for  the  denndant,  and  the  plamtiff 
alleged  exceptions. 

Metart.  A.  V.  Lynde  and  W.  P.  Hard- 
iatg,  for  plaintiff: 

1.  It  was  the  defendant's  du^  under  his  con- 
tract to  return  the  heifer  to  the  pluntlff .  If,  as 
a  reason  for  avoiding  the  contract,  the  defend- 
ant claimed  the  inability  to  perform  his  con- 
tract by  reason  of  the  death  of  tbe  heifer,  he 
should  have  also  proved  some  "act  of  Ood,"  or 
that  the  death  was  not  caused  by  his  want  of 
due  care. 

Can  V.  Button  AL.B.R,  Go.  U  Allen,  448; 
Alden  v.  Pearmm,  8  Gray,  848;  i^itt  v.  Hib- 
bard,  7  Cow.  497;  Gollint  v.  Bmnett,  46  N.  Y. 
rtee  Brown  v.  Waterman.  10  Gush.  117. 

2.  Whether  the  loss  or  death  was  caused 
either  as  the  plaintiff  or  as  the  defendant  claims, 
the  liability  of  the  defendant  under  his  promise 
to  the  plaintiff  is  none  the  less. 

Barvey  t.  Murrag,  186  Mass.  877;  Drake 
WMe,  117  iSam.  10;  Mamard  v.  Buck,  100 
Mass.  43;  Lane  v.  Botton  A  A.  B.  R.  Oe>.  118 
Mass.  462. 
Mr.  A.  H.  Brli^,  for  defendant: 
Exactly  the  same  care  was  required  in  this 
case— ordinary  care,  such  care  as  a  prudent 
man  would  take  of  his  own  proper^— «a  is  re- 
quired of  a  bailee  for  hire;  and  in  such  case 
the  worst  that  can  be  held  against  him  is  that 
he  is  to  account  for  the  property  destroyed ;  and 
then  the  burden  is  on  the  bailor  to  show  negli- 
gence. 

1  Pars.  Cont.  8d  ed.  pp.  60S,  606,  and  note. 
607-611. 

Par  Cwelamt 

A  man  who  takes  cattle  to  pasture  is  bound 

to  use  reasonable  and  ordinary  care  to  protect 
them  from  injury. 

If  a  plaintiff  claims  that  his  cattle  were  in- 
lured  by  tbe  negligence  of  the  agister,  the 
burden  of  proof  ia  upon  him  to  show  such  neg- 
ligence. In  the  case  at  bar  tbe  court,  there- 
fore, rightly  ruled  that,  under  the  plaintiff's 
second  count,  the  burden  was  upon  her. 
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The  instructions  requested  by  her  are  in  con- 
tradiction of  thia  rule  and  were  rightly  refused. 


John  H.  McDonald 

«. 

CaioUbe  H.  WILLIS. 

The  act  of  a  Jaatice  of  the  peaee  (who 
was  the  attorney  of  the  petitioner 
Beeking  to  enforce  a  mechaaics'  lien).  In 
administering  to  the  petitioner  the  oath 
to  his  certificate,  is  sabstantiaUy  minis- 
terial and  in  do  manner  judidal,  and 
the  oath  so  administered  is  siiffleient. 

(Middlesex — Filed  January  H,  18B7.) 

ON  respondent's  exceptions.  Overruled. 
Petition  to  enforce  a  mechanics' lien.  Trial 
in  the  superior  court  before  Mason,  J.,  on 
issues  duly  framed. 

At  the  trial  the  petitioner  offered  la  certifi- 
cate of  bis  account  duly  filed  in  the  registry  of 
deeds,  but  it  appeared  from  the  evidence  of  the 
petitioner  that  the  certificate  was  swom  to  be- 
lore  a  maeistrate  who  was  at  the  time  the  attor- 
ney of  the  petitioner  in  said  matter.  The 
respondent  objected  to  the  certificate  on  the 
ground  that  the  justice  administering  the  oath 
was  at  that  time  the  attorney  of  the  party  in 
relation  to  the  cause  involved  in  said  oath;  but 
the  court  overruled  the  objection  and  admitted 
the  certificate.  The  respondent  also  request- 
ed the  court  to  instruct  the  jury  "that,  the  oath 
to  the  certificate  having  been  administered  by 
the  attorney  of  the  party  in  relation  to  a  cause 
for  which  be  was  employed  as  such  attorney, 
the  same  was  void  and  of  no  effect."  The 
court  refused  this  request  and  on  Uiis  point 
gave  no  instruction.  The  jury  found  for  the 
petitioner,  and  the  respondent  alleged  ezoep- 
tions. 

Mr.  L.  H.  WaJielleld,  for  respondent: 

This  case  does  not  essentially  differ  from  the 
case  otJudd  v.  Ti-yon,  131  Mass.  845.  In  that 
case  the  oatli  was  administered  by  an  interested 
magistrate  to  two  disinterested  witnesses,  when 
in  this  case  tbe  oath  was  administered  by  the 
attorney  to  his  own  principal  in  a  matter  in 
which  such  principal  was  aputy,  and,  save 
there  were  two  living  bodies,  ft  was  the  sdmin- 
istraUon  of  an  oath  by  a  party  to  himself.  The 
oath  in  such  Is  judicial  and  not  ministerial,  and 
such  proceedings  have  been  repeatedly  declared 
illegal  and  void.  MeOregar  v.  Orane,  98  Mass. 
580;  Taylor  t.  Batch.  12  Johns.  840;  Dm  v. 
Qeiger,  9  N.  J.  L.  325;  King  t,  WattoM,  8  T, 
R  403.  - 

Me$9n.  S.  A.  Phillips  and  P.  H.  Cooney* 
for  petitioner: 

A  justice  of  tbe  peace  may  administer  oaths 
or  affirmations  in  all  cases  in  which  an  oath  is 
required,  unless  a  different  provision  is  made 
by  law. 

Pub.  Stat.  chap.  165,  §  2. 

The  statement  of  a  just  and  true  account  of 
tbe  amount  due  for  labor  performed  or  mate- 
rials furnished,  with  all  just  credits  given,  is 
required  to  he  subscribed  and  swom  to  by  the 
person  claiming  the  lien,  or  some  person  in 
S4 
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his  behalf,  before  the  same  is  recorded  in 
registiy  of  deeds;  and  tbe  validity  of  the  lie 
not  affected  by  any  inaccuracy  in  the  sti 
ment,  unless  it  appears  that  the  penon  fil 
the  statement  has  willfully  and  knovb: 
claimed  more  than  his  due. 

Pub.  Stat.  chap.  191,     6, 8. 

In  administering  a  voluntary  oath,  like  1 
ing  the  acknowledgment  of  a  deed,  Uie  jus 
has  no  authority  to  pass  judicially  on  the  ti 
or  falsity  of  the  statement,  nor  is  he  requi 
to  be  satisfied  either  of  the  truth  of  the  st 
ment  or  the  credilnlity  of  the  person  makiiu 
To  hold  that  a  justice  of  tbe  peace  who  i 
pens  to  be  an  attomev  is  disqualified  to  adi 
ister  an  oath  to  bis  cnent  would  unsettle  ot 
titles. 

WhUe  V.  Ihtggan,  140  Mass.  18.  See  Lei 
ed  V.  Hiley,  14  Allen,  109;  MeOregor  v.  On 
98  Mass.  SST);  Lee  v.  WeUe.  15  Gray,  459. 

Per  Onriaiaii 

It  is  true  that  a  man  cannot  be  a  jud^ : 
an  attorney  for  one  of  tbe  parties  in  the  a 
cause.  But  it  has  always  been  the  unifi 
usage  for  attorneys  for  either  party  to  ado 
ister  oaths  as  justices  of  tbe  peace  to  tl 
clients  or  others,  when  the  necesed^  ttfr  vd 
tary  affidavits  arises  in  a  case,  and  thwe  li 
sound  objection  to  this  when  Uie  oaths  are 
untary  and  tbe  act  of  tbe  justice  is  subetanii 
mimsterial  and  not  judicial. 

In  the  case  before  us  the  act  of  the  attor 
of  the  petitioner  in  administering  to  him 
oath  to  his  certificate  was  substantially  mi 
tcrial  and  did  not  involve  or  require  any  h 
ing,  decision,  or  adjudication.  The  act  of 
attorney  was  no  more  judicial  than  the  tat 
an  acknowledgment  to  a  deed,  and  the  supe 
court  rightly  ruled  that  the  oath  was  suffici 

Exce^iona  oumUed. 


WiUiam  H.  6RAFFAH 
e. 

Andrew  PIERCE. 

1.  If  the  vrritten  contract  executed  by 
parties  contained  stipulations  relat 
to  tbe  subject-matter  of  the  prior  o: 
promiaes,  no  such  promisee  incons 
ent  with  its  terms  could  be  receiv 
nor  could  evidence  of  such  pronii 
be  reeeiTed*  if  the  written  contract 
peared  to  contain  all  the  engageme 
of  the  parties  on  the  subject,  or  to  hi 
been  intended  as  a  complete  statemi 
of  performance  of  the  whole  contraci 

2.  But  where  written  pnpers  ezecai 
by  the  parties  were  made  in  perfoi 
aAce  of  a  prior  oral  agreement,  s 
there  is  nothing  in  them  inconaiat* 
with  the  prior  promises  in  their  nati 
separate  and  distinct  from  the  rest 
the  contract,  and  not  included  in 
covered  by  it,  the  role  that  oral  evidei 
of  prior  or  contemporaneous  agreeraei 
cannot  be  received  to  add  to  or  to  vs 
the  terms  of  a  written  contract  has  s 
its  usual  appUeatlon. 

(HIddleeex — FUed  Jamuur  muSTJ 
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OK  plaintiff's  ezceptfons.  Buttained. 
Action  of  contract. 
At  the  trial  in  the  superior  court  before 
Rockwell,  J.,  the  plaintiff  testified  that  on 
April  6,  1884,  he  entered  into  an  oral  agree- 
ment with  the  defendant,  by  which  he  agreed 
to  convey  to  the  defendant  two  bouses,  dtuated 
on  Waahington  Street,  in  Maiden,  In  considera- 
tion of  the  sum  of  $5,000,  to  be  paid  to  him  by 
the  defendant,  together  with  a  lease  of  a  haU 
belongiDg  to  the  defendant,  for  the  term  of  Ave 
years,  which  lease  was  to  be  made  by  the  de- 
fendant to  the  plaintiff.  He  further  testified 
tiiat  after  the  above  agreement  was  made,  but 
during  the  same  converstUion,  the  defendant 
promraed  to  put  in  a  hard-pine  floor  in  the  hall 
when  be,  the  plaintiff,  stiould  request  it;  and 
that  he,  the  plaintiff,  promised  to  cement  the 
cellars  in  the  two  houses  when  the  defendant 
should  request  it,  and  that  all  agreements  be- 
tween the  parties  relating  to  the  bouses  and 
ball,  and  all  matters  connected  therewith,  were 
made  April  6,  1884,  and  that  the  keys  of  the 
hail  were  delivered  when  the  agreement  to  con- 
veywas  completed,  viz.,  April  6, 1884. 

The  plaintiff  further  testified  that  a  deed  of 
the  houses  and  a  lease  of  the  hall  were  made 
April  7, 1884,  by  his  direction,  and  that  April 
10  the  deed  was  acknowledged,  and  upon  the 
same  day  both  the  deed  and  the  lease  were  de- 
livered, and  the  $S,000  paid.  The  deed  and  the 
lease  were  both  put  in  evidence  by  the  plaintiff. 

The  plaintiff  lurther  testified  that  on  April 
Iff,  1884,  he  was  requested  by  the  defendant  to 
conent  the  cellars,  and  that  he  did  cement 
them,  and  soon  afterwards  requested  the  de- 
fendant to  put  in  the  bard-pine  floor  in  the  hall, 
but  the  defendant  refused  so  to  do  unless  the 
plaintiff  would  first  tell  him  what  be  was  going 
to  let  the  hall  for,  and  that  he  repeatetuy  re- 

3 nested  the  defendant  to  put  in  the  floor,  and 
efendant  always  refused  except  upon  that  con- 
dition. 

Upon  cross  examination  it  appeared  that 
both  the  deed  and  the  lease  were  silent  as  to 
any  agreement  to  cement  the  cellars  and  to  put 
s  bard-pine  floor  in  the  hall,  and  the  defend- 
ant's counsel  objected  to  the  admission  <MF  oral 
evidence  to  prove  such  an  agreement 

At  the  close  of  the  plaintiff's  examination, 
his  testimony  being  all  the  direct  evidence 
offered  by  the  plaintiff  as  to  the  time  and  cir- 
cumstances of  making  the  contract  sued  upon, 
the  counsel  for  the  defendant  requested  the 
court  to  rule  that  "no  verbal!  agreements  be- 
tween the  parties  to  a  written  contract,  and 
Qiftde  before  or  at  the  time  of  the  execution  of 
such  contract,  are  admissible  to  vary  its  terms 
or  to  affect  its  construction,"  and  that  the 
plaintiff,  upon  the  evidence  offered,  could  not 
maintain  his  action.  The  court  so  ruled,  and 
plaintiff  excepted. 

The  court  directed  a  verdict  for  defendant, 
and  plaintiff  alleged  exceptions. 

Mr,  WllUaia  Sehoaeld,  for  plaintiff: 
There  is  an  exception  to  the  rule  excluding 
otbI  evidence  to  enlarge  or  vary  or  contradict 
a  written  instrument,  which  is  stated  by  Mr, 
Jusiiee  Stephen  (Digest  of  the  Law  of  Evidence, 
art.  00)  in  these  . terms:  "Provided  that  any 
of  liie  following  matters  may  be  proved ;  *  «  » 
<8j  The  existence  of  any  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document  is 
2  Mabs. 


BUent,  uid  which  is  not  InconsiStrat  with  its 
terms,  if  from  the  circumstances  of  the  case 
the  court  infers  that  the  parties  did  not  intend 
the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transaction  between 
tfaem." 

2  Taylor,  Er.  8tii  ed.  1136, 1147;  Undtev 
V.  Laeey.  17  C.  B.  N.  B.  S78;  JUatpat  v.  London 
<£  S.  W.  B.  Go.  as  L.  J.  (N.  B.)  C.  P.  166;  Morjfan 
V.  Qrimth,  L.  R.  6  Excb.  70;  BrOeine  v.  Adeane, 
L.  R  8  Ch.  App.  756,  764;  Davenport  v.  Maatm, 
15  Mass.  85;  IHeree  v.  Woodward,  6  Pick.  206; 
Lapham  v.  Whipple^  Met.  59;  Prthle  v.  Bald- 
win, 6  Gush.  549;  WUlit  v.  Bvlberi,  117  Mass. 
151;  Carr  v.  BooUv.  119  Mass.  294;  MeCormick 
V.  Gheeveri,  124  Mass.  262;  Brown  v.  EatUm 
Slate  Co.  184  Mass.  590. 

The  authorities  differ  as  to  what  is  the  test 
of  a  collateral  agreement.  One  class  of  cases 
holds  that  where  only  a  part  of  a  transaction  is 
reduced  to  writing,  any  agreement  as  to  which 
the  writing  is  silent  may  be  proved  by  parol 
evidence.  "The  rule  excluding  oral  agree- 
ments to  vary  a  writing  goes  no  further  than 
the  writing  goes." 

Holmes,  J. ,  in  Brovm  v.  Eastern  Bate  Co.  134 
Mass.  590,  591;  Malpat  v.  London  &  IS.  W.  R. 
Co.  mpra;  Eighmie  v.  Taulor,  98  N.  T.  288; 
CAapin  v.  Dobeon,  78  N.  Y.  74;  Bradstreet  v. 
Rkh,  72  Me.  288, 287;  Oreen  v.  Randall,  51  Vt. 
67;  Watker  v.  ScAindel.  58  Md.  860,  S67;  Batahor 
V.  Forbe;  86  Md.  164;  Hall  v.  Maeeubin,  6  Gill 
&  J.  107;  Firry  v.  Hill,  68  N.  C.  417;  Steuwrt  v. 
Phamix  Im.  6^.  9  Lea  (Tenn.),  104. 11 1 ;  Mou  v. 
Green,  41  Mo.  389;  Thomat  v.  Hammond,  47 
Tex.  42.  See  also  EllU  v.  Abell,  10  Ont.  App. 
266. 

Directly  opposed  to  the  above  is  a  class  of 
cases  which  applies  the  principle  that  a  writing 
is  to  he  regarded  as  a  complete  statement  of 
the  transaction  between  the  parties,  and  must 
show  upon  its  face  that  it  is  incomplete  in  order 
to  render  evidence  of  any  oral  agreement  com- 
petent. 

Naumberg  v.  Young,  44  N.  J.  L.  881;  Hei  v. 
Heller,  68  Wis.  416.  See  also  Br^ham  t. 
Romre,  17  Mass.  571. 

A  third  class  at  cases  goes  upon  the  principle 
that  the  agreement  sought  to  be  pro>red  must 
relate  to  a  distinct  subject-matter  from  the 
matter  reduced  to  writing. 

Lindlep  v.  Lacey,  17  O.  B.  (N.  8.)  C.  P.  166; 
Chapin  V.  Bobaon,  78  N.  Y.  74,  82;  Naumberg 
V.  Young,  44  N.  J.  L.  881.  836;  Thompson  v. 
Libbey,  26  N.  W.  Ren.  1.  See  also  Parcell  v. 
Oroeaer,  1  AtL  Rep.  909;  Carr  v.  Booley,  119 
Mass.  294. 

A  fourth  class  implies  ttiat  the  agreement  to- 
be  proved  must  relate  to  something  future  in 
reference  to  the  agreement  reduced  to  writing, 
and  must  presuppose  that  the  agreement  in 
writing  has  been  carried  out. 

EigKmie  v.  Taylor,  98  N.  Y.  288,  297. 

Finally,  a  fifth  class  requires  that  the  oral 
promise  or  agreement  should  have  been  given 
as  an  inducement  to  the  promisee  to  sign  the 
writing,  and  then  parol  evidence  is  admitted, 
apparently  to  prevent  a  fraud. 

Bonney  v,  Morrill,  67  Me.  868;  Proctor  v. 
Wil^,  55  Vt.  844;  Powdion  Coal  Co.v.  MeShain, 
75  Pa.  288;  Shughart  v.  Moore,  78  Pa.  469; 
Graver  v.  SeoU,  80  Pa.  88.  But  see  Boat  v.  Bank, 
101 U.  8. 98,  96  (Bk.  35,  L.  ed.  796, 796) .  Bee 
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also  ErsJdns  t.  Adeane,  L.  R.  8  Ch.  App.  766, 
767. 

Only  a  part  of  tbe  transaction  in  this  case 
iras  reduced  to  writing,  and  both  the  deed  and 
the  lease  are  silent  as  to  tbe  oral  agreement;  and 
the  oral  agreement  presupposes  that  the  agree- 
ment for  Uie  sale  of  the  nouses  has  been  car- 
ried out.  The  transactioo  between  the  parties 
■consisted  of  two  distinct  contracts,  viz. :  a  con- 
tract for  the  sale  of  two  bouses,  and  a  contract 
hj  which  the  plaintiff  agreed  to  cement  the  cel- 
lars in  the  houses,  and  the  defendant  agreed  to 
put  a  hard-pine  floor  in  a  hall.  This  contract, 
consisting  of  mutual  promises,  was  founded 
upon  adiatinct  consideration  {Baekut  v.  ^oavid- 
ing,  116  Mass.  418);  and  that  facA  fumiuies  an 
additional  reason  for  the  admi^on  of  the  evi- 
dence [Van  Brunt  v.  Day,  81  N.  T.  351.  See 
also  BoyUs  v.  Dixon,  13  Allen,  576). 

Finally,  where  the  only  writings  made  by  the 
parties  operate  as  a  performance  of  a  part  of 
the  agreement,  and  are  made  for  the  purpose 
of  performing  tbe  agreement,  the  rule  exclud- 
ing oral  evidence  does  not  apply,  for  the  reason 
that  the  parties  hare  never  made  a  contract  in 
writing.  In  such  a  case  "tbe  rule  excluding 
'evidence  of  oral  agreements  to  vary  a  writing 
goes  no  furtherthan  the  writing  goes." 

Holmes,  J.,  in  Brown  v.  Eastern  Slate  Cb.l34 
>Iass.  591;  JuiUiard  v.  Chaffee,  92  N.  Y.  529, 
535;  AiufaAawv.  <7omA8, 102111.  428;  Ludekev. 
Sutherland,  8?  HI.  481;  Jonsa  t.  Uardettu,  10 
Offl  &  J.  404, 416;  TmdvY.  Sattndenon,  9Ired. 
5;  Manning  v.  Jones,  Bilsb.  (N.  C.)  ,L.  868; 
Leinan  v.  Smart,  11  Humph.  808;  Puttman  v. 
Sattey,  24 Iowa, 425;  Trayerv.Reeder.^lov^ 
272;  Greedy  v.  McGee,  55  Iowa,  759,  760.  See 
also  Preble  v.  Baldwin,  6  Cusb.  649,  554. 

The  rule'  excluding  oral  evidence  is  applied 
in  cases  under  the  Statute  of  Frauds.  You  can- 
not enlarge  or  vary  or  contradict  a  memoran- 
dum under  the  statute. 

Sherery.  Trowbridge,  185  Mass.  500;  Williams 
V.  Robinson,  78  Me.  186, 195. 

But  if  a  part  of  an  agreement  is  within  the 
statute  and  is  executed,  and  a  part  is  outside  of 
the  statute,  tbe  part  outside  vrill  be  enforced. 

Pagev.  iftmAia,  sar^,493;  QreenY.  Sadding- 
ton,  7  EI.  &  Bl.  508.  See  also  Mann  v.  Aunn, 
48L.  J.(N.S.)C.P.a41;  AngeUv.  Z>uke,h.K 
10  Q.  B.  174;  S.  G.  82  L.  T.  N.  8.  820. 

Where  the  part  outside  of  the  statute  is 
founded  upon  a  distinct  consideration,  and  can 
be  fairly  regarded  as  an  independent  agreement, 
it  will  be  enforced  without  reference  jto  the 
otho*  parts. 

2  Beed,  Stat.  Fr.  8  692. 

That  analogy  should  apply  here,  for  two  rea- 
sons: (1)  the  question  of  whether  an  agreement 
is  severable  is  a  general  question  {Ruga  v.  Moore, 
ICent.  Rep.  Bobinaon  v.  Qreen,  3  Met.  159); 
and  if  an  agreement  la  severable  for  the  pur- 
poses of  the  statute,  it  is  severable  for  purposes 
of  evidence;  (2)  in  this  case  no  presumption 
-can  be  indulged  that  the  partieB  made  tbese 
wriUngs  as  a  final  statement  of  Uieir  contract, 
for  tbe  reason  that  the  only  writings  made  were 
required  by  law  to  be  made. 

Pub.  Stat.  chap.  120,  t5  8;  chap.  78,  §  1. 

The  plaintiff  had  a  right  to  go  to  the  jury  on 
the  second  count,  upon  tbe  familiar  principle 
that  where  one  man  confers  a  beneflt  upon  an- 
other at  the  other's  request,  or  on  tbe  under^ . 
«6 


standing  that  he  is  to  receive  payment,  beisn- 
titled  to  a  fair  compensation  fortbebraefltctm- 
ferred.  Upon  this  point  tbe  plaintiff  relies  with 
great  confidence  upon  Uie  decisions  in  caaa 
within  the  Statute  of  Frauds,  where  one  tide 
of  the  agreement  is  fully  executed  accoidm; 
to  its  terms,  and  performance  ontheothv  sidE 
is  refused. 

Dix  V.  Ma/rt^,  116  Mass.  416;  Bamh  v.  Pv- 
ker,  137  Mass.  809-811;  Paibrooky.  Lawi,\ 
Q.  B.  Div.  281 

Mr.  Jerome  H,  Fiake.  for  defendant: 

Tbe  plaintiff  having  testified  to  certain  onl 
contracts  between  him  and  the  defendant,  be, 
the  plaintiff,  is  bound  by  tbe  contents  of  writ- 
ten contracts  subsequently  drawn  by  tbe 
tiff,  duly  executed  and  delivered,  and  (mend 
as  evidence  by  tbe  plaintiff  to  prove  bis  case. 

Bffrgin  v.  WiUianu,  138  Mass.  544. 

In  this  case,  as  exhibited  in  the  exceptiou, 
can  parol  evidence  be  received  to  control,  tmt. 
change,  or  enlarge  tbe  written  contracts  offend 
by  the  plaintiff  to  show  what  the  agreementi  Ik- 
tween  tbe  parties  were? 

1  Greenl.  Ev.  ed.  1868.  t  376. 

It  is  contended  by  the  plaintiff  that  the  d^  > 
fendant  did  not  carry  out  his  part  of  the  coo- 
tractB,  and  as  proof  of  his  contention  introdoos 
the  deed  and  lease,  the  exceptions  slating  thai 
tbey  are  to  be  referred  to  by  this  honorable 
court.  Tbe  constructioo  of  these  contracts  is 
properly  submitted  for  tbe  court;  a  car^ 
scrutiny,  however,  of  them,  shows  no  nodet- 
taking  to  cement  cellars  or  to  lay  a  hani-piw 
floor  in  tbe  halt. 

BUUkmw  T.  Davis,  128  Mass.  542;  SmOh  r. 
Flanden,  129  Mass.  823. 

Field, delivered  the  opinion  of  Ihecomi: 
The  original  agreement  was  oral,  so  fir » 
it  was  an  agreement  for  the  sale  of  "  land,  to-  | 
ementsorhoFeditaments,  orof  anyinterestinor  j 
concerning  them."  It  was  within  tbe  Statute cJ  j 
Frauds,  but  the  Statute  of  Frauds  has  not  been  • 

g leaded,  and  the  agreement  has  been  executed 
y  both  parties  as  to  all  mattera  within  the  stat- 
ute. "  If  some  of  the  stipulations  in  a  coo- 
tract  are  within  the  statute,  and  oUien  an  DOt, 
and  the  stlpulattons  within  the  statute  haw 
been  performed,  an  action  lies  upon  tbe  oUkis 
tf  tbev  are  separate."  Trowbridgev.  Wetkeriu, 
11  Alfen,  861;  Page  v.  Monks.  5  Gray,  4«.  . 

The  written  papers  executed  by  the  paitia 
were  in  performance  of  the  oral  cooptcL 
and  there  is  nothing  in  them  inonsiateat 
with  the  alleged  promise  of  the  defendant  is 
put  a  hard-pine  floor  in  the  hall  whenever  tbe 
plaintiff  should  request  it.  This  is  a  promoe 
m  its  nature  separable  from  the  rest  of  theon- 
tract,  and  a  promise  to  do  something  after  \be 
execution  of  the  lease,  and  it  relates  to  a  nb 
ject- matter  distinct  from  anything  comtaiasdiB 
tbe  lease.  Page  v.  Monks,  supra. 

As  tbe  (Higinal  contract  was  oral,  the  nue. 
that  no  oral  evidence  of  prior  or  ooDiempo- 
raneous  agreements  can  be  received  to  s^  f 
or  vary  the  terms  of  a  written  contract,  hasurt 
its  usmd  application.  But  as  the  performaixx 
of  the  oral  contract  consisted  in  part  in  tlled^ 
livery  of  written  contracts,  if  tbese  contraftt 
contained  stipulations  relating  to  tbesubjed- 
matter  of  tbe  all^ffid  promise,  no  prior  or  ctfr 
temporaueous  onu  promise  incoBAstoit  win 
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ibeir  terms  could  be  received;  nor  could  evi- 
dence of  sueb  an  oral  promise  be  received  if  the 
written  contracts  deHvered  appeared  to  contain 
all  the  engagements  of  the  parties  on  the  sub- 
ject, or  to  nave  been  intended  as  a  complete 
statement  or  performance  of  the  whole  con- 
tract. The  case  at  bar,  however,  is  clearly 
within  the  cases  where  oral  evidence  of  a  col- 
lateral separate  agreemGot  has  been  received. 
i^Upe  V.  Jftm*»,  5  Gray.  492;  Garr  y.  JOooiey,  110 
Mass.  294;  MeCormiek  v.  Chsever,  VHA  Mass.  202; 
lAndity  v.  Laeey,  17  C.  B.  N.  8.  878;  Bnkiru  v. 
Admne,  L.  R.  8  Ch.  App.  756. 765;  Morgan  v. 
Griffith.  L.  B.  6  Exch.  70;  JsHghmie  v.  Tattlm; 
m  N.  Y.  388;  Chapinv.  Dobam.  78  N.T.  74. 
SSeeeptioju  ffu«(a»n«f. 


COMMONWEALTH  of  Massachusetts 

V. 

Frank  W.  SPEAR 

1.  The  statute  in  relation  to  the  inapec- 
tion  of  milk  stored  or  kept  for  sale  in- 
tended to  provide  for  a  peculiar  and  un- 
usual mode  of  proof  of  adulteration  by 
means  of  the  record  of  the  analyaie  or 
teste  made;  but  there  is  no  suKgestlon 
that  other  appropriate  modes  of  proof 
of  the  offenfle.  as  they  before  existed, 
were  to  be  rejected. 

3.  If  parties,  not  official  inspectors,  fur^ 
nish  evidence  of  milk  taken  and  an- 
alyzed by  them,  even  if  they  failed  to 
obmve  all  the  requirements  of  the  law 
and  made  no  proper  record,  their  ua- 
mlyela  of  the  mUk,  the  charaeter  of 
which  was  disputed,  properly  supported 
by  their  testimony  as  witnesses,  could  be 
received  and  considered  by  the  judge, 
and  the  fact  that  they  were  not  official 
inspectors  is  not  important. 

8.  By  submitting;  the  question  of  the  credi- 
bility of  the  government  witness  who 
bad  testified  that  the  sample  pre- 
served in  the  bottle  was  sraled,  de- 
fendant had  the  benefit  of  his  request 
for  a  ruling  that  the  fact  that  the  bottle 
was  corked  only  was  not  a  compliance 
with  the  statute. 

4.  The  effect  of  the  addition  of  a  few 
drops  of  carbolic  acid  added  to  the 

specimen  reserved,  for  the  purpose  of 
preserving  it,  was  properly  submitted  to 
the  Jury. 

(Suffolk  Filed  Juuary  4, 1687 J 

OX  defendant's  exception!!.  Oterruted. 
Indictment  a|i;tdD8t  the  defendant  for  luv- 
Ing  inhia  possession  adulterated  milk,  with  in- 
tent to  sell  the  same.  At  the  trial  in  the  supe- 
rior court  before  Pitman,  J.,  to  prove  the 
milk  adulterated,  the  govemment  relied  upon 
one  Jordan;  said  Jordan  testified  that  be  was 
not  an  inspector  of  milk;  that  he  was  an  an- 
alyst in  the  inspectors*  employ;  that  be  re- 
ceived from  one  Mullen,  an  employee  of  said 
Inspectors,  the  milk  upon  which  this  indictmeDt 
was  founded;  that  he  analyzed  said  milk.  Un- 
der objection  said  Jordan  was  permitted  to  state 
the  result  of  his  analysis  from  memory,  using 
2  Mass. 


a  memorandum  made  by  him  at  the  time  of 
analysis  to  refresh  his  memory.  Ko  evidence 
was  introduced  of  any  record  or  preservation  as 

evidence  of  the  result  of  such  analysis  or  test;  no 
evidence  of  any  certificate  of  such  result  was  in- 
troduced, and  no  certificate  of  any  kind  was  in- 
troduced; no  evidence  of  compliance  with  %%  1 
and  3  of  chap.  67,  of  the  Public  Statutes  was  of- 
fered. Defendant's  counsel,  when  objecting  to 
the  introduction  of  this  evidence  of  analysis  by 
taid  Jordan,  requested  the  court  to  rule: 

<1)  That,  before  evidence  of  the  result  of  an 
analysis  of  milk  can  be  introduced,  the  gov- 
emment must  prove  that  the  requiremenla  of 
Pub.  Stat.  chap.  67,  §  1,  have  been  complied 
with;  (2)  that  the  govemment  must  prove  that 
the  requirements  of  Pub.  Stat.  chap.  67,  §  2, 
have  been  complied  with,  before  the  an&tysis  of 
milk  can  be  introduced  in  evidence;  (8)  that 
evidence  of  the  result  of  an  analysis  of  mUk  Is 
not  admissible  in  evidence  unless  a  certificate 
or  record  of  the  residt  of  such  analysis  has 
been  made  by  a  sworn  inspector;  (4)  that  evi- 
dence of  the  result  of  an  analysis  of  milk  is  not 
admissible  unless  analysis  is  made  by  a  sworn 
inspector;  (5)  that  evidence  of  the  result  of  an 
aoalydfl  of  milk  Is  not  admissible  unless  the 
facts  of  such  analysis  are  testified  to  by  a  sworn 
inspector;  (6)  that  an  analysis  of  milk  made  by 
any  person  other  than  a  sworn  inspector  is  not 
admissible  in  evidence.  Which  rulings  the 
court  refused  to  give,  and  the  evidence  of  said 
Jordan,  as  hereinbefore  set  forth,  was  admitted. 

Said  Jordan  further  testified  that,  by  reason 
of  the  requirements  of  the  Act  of  ]88i4,  chap. 
810,  %  4,  he  reserved  a  portion  of  said  sample, 
which  he  sealed.  Upon  cross  examination  said 
Jordan  described  his  method  of  reserving  and 
sealing  said  portion  as  follows:  He  took  one 
half  of  the  sample  of  milk  received  by  him;  to 
that  half  part  added  a  few  drops  of  carbolic 
acid  to  preserve  it ;  then  poured  the  part  con- 
taining the  carbolic  add  hito  a  bottle,  into  which 
he  put  a  cork;  tiiat  then  he  cut  the  ctvk  close 
to  the  top  of  the  bottle,  and  over  it  spread  s^- 
ing-wax,  A  chemist  and  analyst  called  by  the 
defendant  testified  that  he  received  said  half 
part  so  reserved  from  the  inspector's  office  be- 
tween three  and  four  months  after  July  18,  the 
date  of  the  taxing  of  the  milk;  that  when  given 
to  him  by  said  Jordan  there  was  a  cork  only  in 
the  bottle  ;  that  it  not  sealed;  that  he  called 
Jordan's  attention  to  the  fact;  and  that  said 
Jordan  then  retook  the  bottle  and  sealed  it  at 
that  time;  that  he  analyzed  said  portion  and 
found  that  fermentation  of  the  milk  had  taken 
place.  The  evidence  of  said  chemist  was  con- 
tradicted by  said  Jordan. 

The  d^endant's  counsel  requested  the  court 
to  instmet  the  jury:  (l)  if  they  found  on  the 
evidence  that  the  portion  of  the  sample  reserved 
was  put  into  a  bottle,  and  a  cork  only  used  as 
a  cover  to  the  bottle,  that  this  was  not  com- 
pliance with  Acts  1884,  chap.  810,  g  4,  as  to 
the  sealing  of  such  reserved  portion;  (2)  that 
if  the  jury  so  found  the  fact,  they  should  find 
for  dejendant;  which  rulings  the  court  refused 
to  give,  and  instincted  the  jury  that  they  might 
consider  the  evidence  as  bearing  upon  the  credi- 
bility of  the  govemment  witness;  that  if  the 
govemment  relied  on  the  method  of  proof  by 
certtflcate  provided  in  the  statute,  they  must 
conform  to  all  its  provisions;  but  when,  as 
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here,  they  relied  on  the  oral  evidence  of  the 
analyzer,  such  evidence  was  not  in(»mpeteDt; 
and  that  it  would  warrant  a  conviction  if  it 
satisfied  the  jurr  beyond  a  reasonable  doubt 
that  the  milk  which  the  defendant  bad  in  his 
possession  with  intent  to  sell  was  adulterated 
within  the  deflniUon  of  the  statute. 

Defendant's  counsel  further  requested  the 
court  to  instruct  the  jury  that,  as  matter  of 
law,  the  reservation  of  a  portion  of  the  sample 
taken,  with  the  addition  of  carbolic  acid,  is  not 
a  reservation  of  a  portion  of  a  sample  in  ac- 
cordance with  Acts  1884,  chap.  SIO,  g  4,  which 
ruling  the  court  refused  to  Kive,  and  ruled  that 
it  was  a  question  of  fact  lot  the  jury  under 
proper  insbuctiona. 

Defendant's  counsel  further  requested  the 
court  to  instruct  the  jvay  :  (1)  that  there  is  no 
lawful  evidence  upon  which  the  jury  can  find 
defendant  ^Ity  of  having  adulterated  milk  in 
his  possession,  as  no  certificate  or  record  of 
analysis  iias  been  introduced  in  evidence;  (2) 
that  there  belne  no  evidence  of  any  record  of 
any  test  or  analysis  of  the  milk,  in  accordance 
with  Pub.  Stat  chap.  S7,  §  3,  there  is  no  legal 
evidence  for  them  to  consider;  which  iostruc- 
tiona  the  court  refused  to  give.  The  jury  re- 
turned a  verdict  of  guilty,  and  the  deiendant 
alleged  exceptions. 

Metm-8.  J.  H.  A  Henzy  W.  B.  Cottoii« 
for  defendant: 

At  the  trial  the  defendant  demanded  that  be- 
fore the  analysis  was  put  in  evidence  the  gov- 
ernment should  prove  that  the  requirements  of 
AcU  1884,  §  4,  and  of  Pub.  Stat.  chap.  W,  §g 
1,  S,  had  been  complied  with. 

Defendant  is  entitled  to  the  protection  of 
Pub.  Stat.  chap.  57,  g$  1,  3,  for  the  following 
reasons:  (1)  that  he  may  have  due  notice  of  the 
appointment  of  the  public  official,  the  in- 
spector; (2)  that  none  other  than  those  under 
special  authority  of  this  chapter  shall  take  from 
him  his  property;  (3)  that  the  analysis  md 
certificate  thereof  shall  not  be  subject  to  change 
by  fraud  or  mistake — this  danger  being  averted 
by  a  record  made  in  the  inspector's  oflSce;  (4)  that 
a  reliable  person— the  one  the  government  itself 
nominates  the  inq>ectoF— shall  make  the  an- 
alysis, or  cause  the  same  to  be  made  under  his 
eye  and  direction,  and  testify  thereto;  (6)  be- 
cause said  sections  are  imperative  and  manda- 
tory, and  were  intended  by  the  Legislature  to 
furnish  such  benefits  and  protection. 

The  provisions  of  Acts  1884,  chap.  810,  §  4, 
must  be  complied  with.  If  the  inspector  re- 
fused to  deliver  the  sample  when  required  by 
defendant  or  his  attorney,  the  government 
would  be  estopped  from  asking  a  conviction. 
If  a  sample  were  not  reserved  before  analysis, 
no  conviction  could  follow.  If  the  reserved 
portion  were  not  sealed  conviction  could  not 
follow. 

The  question  as  to  whether  or  not  a  sample 
was  reserved  and  properly  sealed  under  the  pro- 
virion  of  this  Act,  is  a  matter  of  law  for  the 
court  and  not  a  matter  of  fact  for  the  jury. 
When  a  prosecution  is  upheld  by  government 
oflicials,  the  means  and  methods  of  procedure, 
and  of  evidence  as  laid  down,  must  be  strictly 
followed. 

The  very  persons  fumishine  the  evidence  to 
convict  cannot  deprive  him  of  his  opportuniQr 
to  procure  evidence  that  may  acquit. 
«8 


These  sections  are  all  imperative  and  man. 
datory.  'The  propriety  of  ever  treating  a  stat- 
ute as  merely  directory  has  been  questioned, 
and  generally  so  decided  only  when  reason  and 
convenienpe  are  in  its  favor. 

Maxwell,  Interp.  Stat.  pp.  338.  339,  340. 

A  statute  is  imperative  whore  the  public  sn 
interested,  or  where  the  public  or  a  third  per- 
son has  a  claim  de  jure  that  the  Act  dull  te- 
comeenabling.  Tbeintentof  the  statute  should 
entirely  control  the  action  of  the  Judiciary. 

Sedg.  Const.  Stat.  816;  Bishop,  Wiittea 
Laws,  112. 

Mr.  Harvex  N.  Shepard,  AmL  Attf- 

Gen.,  for  the  Commonwealth: 

Pub.  Stat.  chap.  67,  g§  1,  d,  or  any  Acta  in 
amendment  thereof,  provide  that  the  "  mayw 
and  aldermen  of  cities  shall,"etc. ,  and  the  *'  in- 
spector8ballkeep,"etc.  This  makes  the  compli- 
ance with  these  sections  by  the  officials  impoa- 
tive,  and  it  is  a  presumption  of  law  that  of&- 
cials  act  in  accordance  with  their  duties.  It 
was  not  necessary  fat  the  goromment  to  offer 
fi^thv  proof  on  this  pdnL 

The  fourth,  fifth  and  sixth  requests  vm 
properly  refused,  since  it  is  provided  that "  the 
Inspectors  shall  cause  the  samples  of  milk  » 
taken  to  be  analyzol  or  otherwise  satisbclorily 

Acts  1686.  chap.  818.  g  1. 

Derens*  /.,  delivered  the  c^nlon  oi  He 

court: 

The  first  and  second  sections  of  Pub.  StaL 
chap.  57  (3d  section  being  amended  by  Stat. 
1884,  chap.  810,  g  8),  provide  for  the  appoint- 
ment of  the  Inspectors  of  milk,  who  may  eottf 
ali  places  where  milk  is  stored  or  kept  for  sale; 
and  all  persons  enga^  in  the  sale  of  milk 
shall,  on  request  in  wnting  of  an  inspector,  de- 
liver to  the  person  so  making  the  request  a  sam- 
ple or  specimen  of  the  milk,  sufficient  for  the 
purpose  of  analysis,  then  in  hts  poesesdtK). 
"  Said  inspector  shall  cause  the  sample  or  speci- 
men of  milk  so  referred,  to  be  analyzed  or 
otherwise  satisfactorily  tested,  the  results  of 
which  analysis  or  test  tuey  shall  record  and  vk- 
serve  as  evidence."  The  fourth  section  of  Acts 
1884,  chap.  810,  provides  that,  before  makiof 
the  analysis  of  any  sample,  the  person  makiiifc 
the  same  shall  reserve  a  portion  which  shaO  be 
sealed,  and  in  case  of  a  complaint  against  any 

Erson  the  reserved  portion  of  the  sample  sl- 
jed  to  be  adultemted  shall,  npon  applicatioD, 
be  delivered  to  the  defendant  or  his  attoniey. 

The  defendant  contends  that  the  sections  of 
chap.  57  provide  for  an  exclusive  mode  of 
proof  of  adulteration  of  milk  in  case  of  prose- 
cution therefor,  and  that  it  is  only  when  a  law- 
fully appointed  inspector  shall  luve  taken  ibe 
sample  and,  followm;;  all  the  provisions  of  the 
law,  shall  have  made  the  analysis  and  [sc- 
pared  the  certificate,  that  a  defendant  can  be 
convifAed.  He  f urtiier  contends  that  these  sec- 
tions are  imperative,  and  intended  to  give  a  d^ 
fendant  the  benefit  and  safeguard  of  this  mode 
of  proof  lo  the  exclusion  of  any  other,  the  in- 
spectors being  public  officials  required  to  fol- 
low in  their  conduct  the  rules  defined  by  1^"- 
lation.  On  examination  of  the  provisions  it  is 
seen  that  the  statute  intended  to  provide  tor  s 
peculiar  and  somewhat  unusual  mode  of  piwi 
of  adulteration,  by  means  of  the  record  at  ibe 
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analyses  or  tests  made.  While  If  this  Is  relied 
OD  it  would  be  necessary,  in  order  that  such 
record  should  be  evidence,  that  all  the  requisi- 
tions  of  law  ^ould  have  been  complied  with, 
there  is  no  suggestion  that  other  appropriate 
modes  of  proof  of  the  ofiFense,  as  tbey  before 
existed,  were  to  be  rejected.  The  contention  of 
'defendant  would  require  us  to  hold  tliat  even  if 
it  were  proved  bv  the  testimony  of  eye  wit- 
neaaes  that  the  defeodaot  had  actually  adulter- 
Ated  milk,  and  afterwards  lold  It  as  unadulter- 
ated milk,  he  could  not  he  convicted.  If  par- 
ties not  offidal  inspectors  might  furnish  evi- 
dence of  milk  taken  and  analyzed  by  them,  the 
fact  that  the  person  who  actually  testified  was 
an  of&cial  inspector  is  not  important  Even  if, 
from  failure  to  have  observed  all  the  requisi- 
tioDs  of  the  law,  no  proper  record  had  heen 
made,  his  analysis  of  the  milk,  the  character  of 
which  was  disputed,  properlr  supported  by  his 
testimony  as  a  witness,  oonld  be  received  and 
considered  by  the  judge. 

The  defendant  further  claims,  in  order  that 
any  analysis  of  the  milk  should  be  used  in  evi- 
dence, that  it  was  necessary  that  the  provision 
of  Act  1H84,  chap.  810,  §  4,  above  cited,  should 
have  been  complied  ymh.  Of  this  portion  the 
defendant  appears  to  have  bad  the  nUl  benefit. 
The  witness  was  the  analyst  and  testified  to 
ttSUing  aside  a  sample  of  the  milk  in  a  bottle 
properly  corked  and  sealed.  It  was  denied  by 
the  chemist  to  whom  he  handed  it  at  the  in- 
stance of  the  defendant,  that  it  was  thus  sealed, 
and  the  question  of  the  credibility  of  tbe  gov- 
ernment witness  was  submitted  to  the  jury. 
The  defendant  requested  a  ruling  indeed,  that 
the  fact  that  the  bottle  was  c<»fcea  only  and  not 
seated  was  not  a  compliance  with  the  statute, 
but,  by  submitting  tbe  question  of  the  credi- 
bility of  tbe  government  witness  who  had  testi- 
fied that  it  was  sealed,  the  defendant  bad  tbe 
benefit  of  his  request 

It  qmeared  by  the  evidence  of  the  gorem- 
ment  witness  that  he  had  in  fact  added  a  few 
drops  of  carbolic  acid  to  the  specimen  reserved, 
for  Uie  purpose  of  preservioff  it.^  The  defend- 
ant requested  a  ruling  that  Vae  reservation  of  a 
portion  of  the  sample  taken,  with  the  addition 
of  tbe  carbolic  acid,  was  not  a  reservation  in 
compliance  with  tbe  statute.  This  tbe  court 
refused  to  give,  but  submitted  as  a  fact  the  in- 
quiiy  to  die  j  my  witb  proper  instructions  which 
do  not  appear.  It  was  to  be  determined  as  a 
question  ox  fact,  and  not  of  law,  whether  the 
carbolic  acid  added  to  the  milk  would  change 
its  character, — make  the  analysis  impossible  or 
t^fflcult,  or  in  any  w^  injuriously  affect  it  in 
the  use  of  the  sample  for  tne  purpose  of  analy- 
sis. If  for  practical  purposes  the  sample  re- 
served was  not  affected  bv  the  addition  made, 
the  statute  had  been  complied  with. 

Sbmptiona  oKTTutsd. 


Amory  W.  CBOSSHAN  et  al. 
Charles  P.  CABD,  Admr. 

In  a  suit  in  equity  to  redeem  certain  par- 
cels of  land  from  several  mortgases 
given  to  the  defeoduit*8  testator,  on  an 
acconntiDg  by  the  master  under  an  or- 

3  Mam, 


der  of  the  court,  defendant  ought  to  be 
chanced  with  interest,  on  Items  of 
erecUt  to  which  plaintiff  was  found  en- 
titled by  the  master  who  stated  tbe  a<y 
count  MtweoL  the  parties. 

(Woroestei^— Filed  January  6, 1087.) 

DEFENDANT'S  appeal.    Decree  affirmed. 
BUI  inequity  to  redeem  lands  from  mort- 
gages.  Heard  in  the  supreme  court  by  "iSixt- 
ton,  Ch.  J.,  on  exceptions  to  a  master's  report 
disallowing  interest  to  plaintiffs  on  certain 
items  on  an  accounting.    The  court  sustained 
the  exceptions,  and  entered  a  decree  accord- 
ing! v,  and  defendant  appealed  to  tbe  full  court. 
Tbe  facts  appear  in  the  opinion. 
Mr.  W.  S.  B.  Hopkins,  for  defendant. 
Mr.  C.  I*.  Gshrdner,  for  plaintiffs. 

C.  Allen*  J.,  delivered  the  opinion  of  laie 
court : 

This  is  a  bill  in  equity  to  redeem  certain  par- 
cels of  land  from  several  mortgages  given  by 
the  plaintiffs  to  one  Alexander,  the  de^ndant^ 
testator.  The  raly  question  presented  to  us  Is 
whether  the  defenoant  ouj^t  to  be  held  charge- 
able with  Interest  on  two  items  of  credits  to 
which  tbe  plaintiffs  have  been  found  entitled 
by  the  master,  who  has  stated  the  account  be- 
tween tbe  parties.   The^uestion  arises tfaus: 

The  plaintiffs  were  bnckmakers  and  wished 
to  borrow  money  of  Alexander.  To  secure 
him,  Uiey  leased  their  brickyard  to  him,  and 
thereiFter  the  manufacture  of  bricks  was  car- 
ried on  hv  the  plaintiib  in  his  name,  all  the 
profits  belonging  to  ttiem.  They  also  gave  to 
him  the  mortgages  of  land  as  fmther  security 
for  his  original  advancements,  and  for  the  lia- 
bilities he  would  necessarily  hicur  under  tills 
arrangement,  and  for  future  loans  and  accom- 
modations. 

Under  this  arrangement,  in  1876,  certain 
bricks  of  a  special  size  were  manufactured  for 

a  contractor,  who  paid  for  them;  and  certain 
otbers  were  also  made  for  the  same  contractor, 
which  proved  to  be  of  inferior  quality,  and 
were  rejected  by  him.  In  an  annual  statement 
of  accounts  tietween  tbe  parties,  made  and 
signed  by  them  November  14,  1876,  Alexan- 
der  gave  credit  to  tbe  plaintiffs  for  tbe  bricks 
thus  accepted  by  the  contractor,  being  1167  H. 
at  $6.60  per  M.  amounting  to  $6,416.50,  and 
for  the  rejected  bricks — there  designated  as 
culls— beinV  228  M.  at  98.S0per  H.  amounting 
to'$798.  In  the  statement  of  the  next  year, 
made  and  Eigned  December  1,  1877,  the  latter 
sum  of  $708 is  charged  back  against  the  plain- 
tiffs; and  on  the  same  day  Alexander  gave  to 
the  plaintiffs  a  paper  signed  by  himself,  as  fol- 
lows: 

"West  "Warren,  Dec.  1,  1877. 

This  is  to  certify  that  I  agree  In  final  settle- 
ment with  A.  W.  Grossman  &  Sou,  and  when 
the  said  A.  W.  Grossman  Sa  Son  shall  make 
good  all  demands  or  obligations  which  I  may 
have  against'  them,  to  deduct  from  the  amount 
tiutt  may  he  due  me  $798,  the  amount  that  I 
allowed  them  fbr  culls  in  our  settlement  of  Nov. 
14tb,  1876.  ft  L.  D.  Alexander." 

Anil  on  December  8,  1878,  he  gave  to  the 
plaintiffs  another  paper  signed  by  himself,  as 
loUows: 
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"  KUlingly,  Dec.  8,  1878. 

Tbia  is  to  certify  that  I,  L.  D.  Alexander, 
agree  that  in  final  settlement  with  Amory  W. 
Cnwsman  and  A.  W.  Grossman  and  Son,  that 
all  the  net  profits  I  may  mt^e  on  the  brickyard 
at  West  Brimfield  during  any  and  all  of  the 
yean  1  may  hire  and  run  the  same,  shall  go  to- 
wards paying  their  indebtedness  to  me,  as  I 
run  the  yard  for  no  other  purpose  than  to  as- 
sist ttiem  fn  paying  such  inaebtedjiesB. 

L.  D.  Alexander," 

The  master  found,  on  the  evidence  before 
him,  that  Alexander  received  |2.50  per  M. — or 
$2,917.S0  in  all— more  for  the  bracks  sold  than 
he  accounted  for  to  the  plaintifTs,  which  should 
be  allowed  to  them  on  final  settlement,  and 
that  there  should  also  be  allowed  to  them  $798 
for  the  bricks  rejected;  and  he  proceeded  to 
state  an  account  between  the  parties,  with  many 
items  on  each  side;  and  on  all  of  the  items  show- 
ing the  indebtedness  of  the  plaintiffs  to  Alex- 
ander,intercst  was  reckoned  to  October  IS,  1885; 
and  on  all  of  the  items  showing  credits  in  favor 
of  the  plaintiffs,  except  on  the  two  items  now 
in  question,  interest  was  reckoned  to  the  same 
date,  that  being  the  date  of  stating  the  ac- 
count. No  explanation  is  given  why  no  in- 
terest is  reckoned  on  these  two  items.  Alexan- 
der died  in  March.  1878;  this  bill  was  filed  Sep- 
tember 16, 1881  It  seems  quite  plain  that  the 
plaintiffs  are  entitled  to  have  interest  computed 
on  the  sum  of  $3,917.50,  received  by  Alexan- 
der from  the  contractor  in  1876,  from  the  time 
of  its  receipt.  In  respect  to  the  culls,  the  mas- 
ter's report  does  not  clearly  show  thaAthey 
were  sold  by  Alexander,  or,  if  sold,  at  what 
date,  or  in  what  manner  he  used  or  availed 
himself  of  them.  But  the  master's  finding  that 
the  plaintiffs  are  entitled  to  be  allowed  $798  for 
the  culls  implies  that  in  some  way  Alexander 
had  the  b^eflt  of  them,  though  the  report  fails 
to  show  how.  It  seems  to  us,  on  the  whole, 
that  his  finding  must  be  taken  to  be  a  confir- 
mation of  the  credit  ^ven  for  the  culls  in  the  an- 
nufd  statement  of  18m  The  omission  to  reck- 
on interest  appeara  to  have  been  an  oversi^t. 
We  see  no  good  reason  for  it.  The  item  for 
the  culls,  in  the  master's  statement,  precedes 
that  for  the  money  received  for  the  bricks 
which  were  accepted.  The  effect  of  the  master's 
report  is  to  give  to  the  plaintiffs  credit  for  these 
two  items,  as  of  October  15,  1885,  a  date  more 
than  six  years  after  Alexander's  death.  This 
cannot  be  right.  There  seems  to  be  no  reason 
to  doubt  that  interest  should  be  allowed  to  the 

Slaintiffs  on  the  Item  of  $2,917.50  after  the 
ate  of  its  receipt  in  1878;  and,  on  the  whole, 
we  think  interest  on  the  item  of  $798  for  the 
culls  should  be  reckoned  from  the  same  date. 
Decree  affirmed. 


Charles  D.  BEMIS  et  aL, 

V, 

Henry  W.  CALDWELL  et  at. 

1.  Although  the  owners  of  land  in  the  city 
had  divided  the  tract  into  two  house  lots, 
the  Mseaaora  were  not  requi  red  to  make 
a  separate  Talnation  of  e^iph  lot,  but 
mi^bt  Tmlne  the  whole  tract  m  on* 
lot. 

S.  Host  of  the  provlBions  of  the  atatnte 
60 


relatinff  to  thedntl— ofa— eaaorn 

desigrnea  to  secure  regularity  and  u 
formity  in  the  proceedings  of  the  nuni 
ous  boards  throughout  tJbe  State^  an 
DoneompUibnee  with  their  stnet 
quirements,  which  does  not  affect  the  t 
payer,  does  not  render  the  tu  inval 

8.  Where  the  ▼alontion  list  BtifDeien 
describee  the  buildings,  to  which  isad( 
"  land  6  acres,"  taken  together,  it  woi 
naturally  be  understood  to  describe  i 
tract  of  land  upon  which  the  bnildii 
named  stood,  and  the  owners  woi 
not  be  mislea  thereby,  nor  would  tl 
rights  be  injuriously  affected. 

4.  Where,  at  the  time  of  the  sale  of 
premises  to  the  plaintiff^  the  premi 
were  barged  with  a  ▼alld  aoaeetma 
it  was  an  mcambranoe  on  the  premif 
and  plaintiffs  are  entitled  to  reoovn- 
a  breaeh  of  the  eovenut  agalnat 
eumbranoes. 

(Middlesex  FUed  January  7.  1687.) 

ON  defendants'  appeal.  Judgment  affirm 
Action  of  contract  to  recover  dama^ 
breach  of  covenant  in  a  deed  against  mc 
brances.  Baidincumbraaoewa8iul^;edtoi 
sist  in  an  assessment  for  taxes  lerlednpon 
land  prior  to  the  sale  by  defendants  to  pi 
tiffs.  The  case  was  heard  in  the  court  be 
OD  agreed  facta,  and  judgment  was  entered 
the  plaintiffs,  whereupon  defendants  appea 
The  facts  appear  in  the  opinion. 
Memn.  H.  J.  Boardnuua  and  B.  H.^ 
for  defendants: 

In  an  action  cm  the  covenant  against  inc 
brances,  the  bnxden  of  proof  is' on  the  plaii 
to  show  that  any  incumbrance  was  lawful 
Lathrop  V,  Grotveiwr,  10  Gray,  521. 
The  defendants  contend  that  the  allegjed 
sessment  was  void  for  want  of  "  a  descnpt 
by  name,  or  otherwise,"  etc. 

Pub.  Btat.  chap.ll,§58.  SeeTbrr^v.J 
bvrj/,  21  Pick:  67 ;  Jffterton  v.  Bitching 
Gray,  117, 120;  T<^v.WartAam,2A]iiaa, 
Westhampton  v.  Searle,  137  Mass.  SOS;  /enn 
V.  CoUim,  99  Mass.  29,  82. 

The  case  of  Cobum  v.  Litehjitid,  132  M 
449,  does  not  antagonize  our  position.  In 
case  of  taxes  it  is  Uie  assessment  which  cn 
the  lien  or  incumbrance. 

Cochran  v.  Guild,  106  Bfaas.  29;  Jmnii^ 
ColUnt,  aupra. 

The  fact  that,  at  the  time  the  plaintiffs  | 
the  tax,  the  tax  might,  under  Pub.  Stat,  ct 
11,  %%  79,  80,  have  been  reassessed,  is  im 
terial,  as  in  point  of  fact  there  was  no  reasi 
ment, 

Meatrt.  H.  W.  Allln  and  W.  Howla 

for  plaintiff^: 
So  long  as  a  tax  remains  unpaid,  the  ri^ 

it  remains  in  the  public. 
Pub.  Stat.  chap.  2. 

The  process  by  which  tiie  right  to  the  ta 
to  be  enforced  is  fixed  by  statute.  That  ii 
constitutes  an  interest  in  the  land  against  wt 
it  can  be  enforced.  Such  interest  is  an  loc 
brance. 

BuaaeU  v.  J)etlwn,  124  Mass.  848, 844;  L 
leu  T-  Chopin,  184  Mass.  82. 
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The  town  had  not  lost  the  rig^t  to  enforce 
the  tax  against  the  land. 

Pub.  Stat  chap.  11,  g  70. 

The  taz  was  legally  assessed  and  was  an  ex- 
isting iDCumbrance.  The  description  was  suf- 
ficiently accurate. 

Wathampton  y.  Searle,  127  Mass.  502,  507 ; 
Tobey  v.  Wareham,  2  Allen,  6W;  Torrejf  v.  MiU- 
bftry,  21  Rck.  67;  UneUn  r.  WoreetUr,  8  Cush. 
68-^. 

The  uiqMkl  tax  was  an  Incumbrance  upon 
the  estate  conTeyed,  and  constituted  a  breach  of 
a  covenant  against  Inmimbrances,  because  it  was 
a  lawful  tax,  legally  levied  upon  a  lawful  as- 
sessment. 

Mitchell  V.  POltbury,  6  "Wis.  407 ;  Dmg  v. 
Moler,  6  Ohio  St.  271 :  Hariow  v.  Thomat,  16 
Pick.  68:  Hutehin*  t.  Moody,  80  Tt.  6S6. 

Morton.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  oo  May  1,  1883,  the  heirs  of 
C.  H.  B.  Caldwell  were  the  owners  of  a  tract 
of  laodin  Waltbam,  bounded  in  part  on  Weston 
Street,  and  in  part  on  Main  Street.  There  was 
on  the  tract  a  mansion  house,  with  a  stable 
and  greenhouse  attached,  fronting  on  Weston 
Street,  and  a  smaller  house  frontuig  on  Main 
Street.  The  assessors  of  Waltham  taxed  this 
estate  for  the  year  1883  to  the  said  heirs.  In  the 
valuation  list  they  entered  the  estate  as  fol- 
lows :  "Hoiise,  Weston  Street,  $8,200;  house, 
Main  Street,  $1,600;  stable.  $400;  greenhouse, 
$200;  land,  6  acres,  $1,800;  aggregate  value  of 
real  estate,  $7,200." 

The  defendants  contend  that  tbls  assessment 
was  invalid,  because  the  valuation  list  does  not 
contain  "a  description  by  name  orotherwiseof 
each  and  every  lot  of  land  assessed,"  as  required 
by  Pub.  Stat.  chap.  11,  §  58.  We  are  of  opin- 
ion that  this  claim  cannot  be  maintained.  Al- 
though the  owners  had  divided  the  tract  of 
land  into  two  house  lots,  yet,  as  they  were  con- 
tiguous, this  did  not  require  the  assessors  to 
make  a  separate  valuation  of  each  lot,  hut  they 
might  value  the  whole  tract  as  one  lot.  Jen- 
nirw  V.  VoUim,  09  Mass.  29. 

The  statutes  regulating  the  assessments  of 
taxes  contain  numerous  provisions  as  to  the 
powers  and  duties  of  assessors.  Some  of  them 
are  conditions  precedent  to  the  validity  of  the 
tax,  they  being  intended  to  sectors  an  equality 
of  taxation,  and  to  enable  the  citizens  to  ascer- 
tain with  reasonable  certainty  for  what  estate 
he  is  taxed.  If  this  purpose  is  defeated  by  rea- 
son of  a  failure  to  comply  substantially  with 
the  requirements  of  the  statutes,  the  tax  is  in- 
valid. But  most  of  them  are  intended  as  di- 
rections to  the  assessora,  designed  to  secure 
regularity  and  uniformlhr  in  the  proceedings 
of  the  numerous  boards  of  assessors  throughout 
the  State.  It  has  always  been  held  that  a  non- 
compliance by  the  assessors  with  the  strict  re- 
quirements of  the  statutes,  if  it  does  not  affect 
the  rights  of  the  taxpaying  citizen,  does  not 
render  the  tax  invalid.  Sproffue  v.  BaUey,  19 
Pick.  486 ;  Torrey  v.  MuOury,  21  Pick.  64 ; 
Tbtey  T.  War^m,  2  Allen,  004;  '^e^ampten 
V.  Searle,  127  Haas.  608;  IToyea  v.  Hale.  187 
Mass.  266. 

In  the  case  before  us  the  valuation  list  suf- 
ficiently describes  the  house  on  Weston  Street, 
the  house  on  Main  Street,  the  stable,  and  the 
3  Habb. 


greenhouse;  to  this  description  is  added  "land, 
containing  6  acres."  Taking  the  whole  descrip- 
tion, it  would  naturally  be  understood  as  in- 
tended to  describe  the  tract  of  land  upon  whidi 
the  buildings  named  stood.  Theownerswould 
not  be  misleid  by  it.   The  failure  to  give  a  more 

{)articular  description  of  the  land  would  not 
njuriously  affect  their  rights,  and  we  are  of 
opinion  tnatsucfa  failure  does  not  invalidatethe 
assessment. 

It  follows  that  at  the  time  of  the  sale  to  the 
plaintlBh  there  was  an  incumbrance  upon  the 
premises,  and  that  the  plaintiffs  are  entitled  to 
recover  for  a  breach  of  the  covenant  against  in- 
cumbrances in  the  deed  to  them. 


John  H.  SHERBURNE 

V. 

Esek  SISCHO  et  al. 

1.  Where  an  »baolnte  eatKte  Is  given  by- 
bequest  or  devise  by  clear  ajid  apt 
words,  it  cannot  be  cut  down  to  a  less 
estate  by  subsequent  words  inoonslBteut 
therewith.  Such  words  being  repug- 
nant to  the  gift  originally  made  are 
treated  as  of  no  effect. 

2.  The  words  of  t^e  second  clause  of  a  will 
can  not  be  eonstraed  as  indleatiaif 
that  while  the  absolute  estate  in  the 
half  portion  of  each  nephew  and  niece  is 
given  to  their  legal  heirs  upon  their  de- 
cease, respectively,  together  with  the 
income  thereof,  the  actual  division  of 
the  trust  fiind,  composed  of  the  other 
half  interest.  Is  to  be  postponed  antU 
the  decease  of  the  last  of  them. 

8.  The  words  of  gift  '^snch  one's  half  por- 
tion and  interest  on  the  trust  ftind,**^ 
refer  only  to  the  half  portion  included 
in  the  trust  fund,  and  the  interest  of 
the  nephew  or  niece  therein,  although 
the  word  "on"  is  used,  and  not  the  word 
"in,"  and  as  bequeathing  such  half  por- 
tion and  all  interest  therein  to  the  legal 
heirs  of  the  nephew  or  niece  deceased: 
hence,  on  the  death  of  a  niece,  her  half 
portion  heretofore  held  in  the  trust  fund 
should  now  be  paid  to  her  daughter. 

(Suffolk  FUed  January  11. 1887.) 

ON  report.    Bill  in  equity  filed  by  a  trustee 
under  a  will  for  inatnictiona  as  to  the  dis- 
position of  trust  funds. 
The  facts  appear  in  the  opinion. 
Mr.  Jabes  ron,  for  petsons  not  ascertained 
or  not  In  being: 

It  is  plain  t£at  the  testator  meant  by  "such 
one's  half  portion"  the  half  portion  which  was 
not  in  the  trust,  but  might  not  have  been  wholly 
paid  to  the  first  taker,  oecause  of  the  time  re- 
quired by  the  executors  in  winding  up  the  es- 
tate. "Interest"  is  contrasted  with  "principal," 
and  shows  that  the  income  only  of  Uie  trust 
fnnd  was  to  be  paid  to  the  hdira  until  all  the 
nn>hew8  and  nieces  had  deceased,  and  then  the 
pnndpal  was  to  be  distributed.  Tba  single 
question  of  the  intention  of  the  testator  upon 
this  point  Is  all  that  I  find  in  the  case. 
Mr.  S.  T.  Barris,  for  defendants  in  being: 
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It  is  evident  that  the  testator  did  not  die  in- 
testate as  to  any  part  of  his  property. 

Hooper -v,  .Siwper, 9 Cush.  122;  Ohatev.Chase, 
132  Mass.  478 ;  Given  v.  Hilton.  95  U.  S.  501 
(Bit.  24,  L.  ed.  458). 

The  bequest  is  void,  being  repugnant  to  the 
absolute  property  first  given. 

Kdley  v.  Meim,  VSi  Mass.  231;  Ladd  v. 
Whitney,  117  Mass.  201:  Bri^  v.  £C&at0,  9 
Allen,  616;  Hoteard  t.  Gotuu,  108  U.  S.  7S5 
(Bk.  27,  L.  ed.  1089). 

The  words  "legal  heirs"  are  to  be  taken  in 
their  literal  sense. 

Merrill  v.  Pretton,  185  Man.  451;  Qiffordv. 
ChoaU,  100  Mass.  848.  845. 

A  fee  will  not  be  ludd  to  be  out  down  am- 
biguous words. 

ZaOd  T.  Whitnet/,  117  Mass.  201 ;  HiUi  v. 
9imond»,  126  Mass.  586;  Gray.  PeriL  §  889; 
Albee  V,  Carpenter,  12  Oush.  882 ;  Hooper  v. 
Bradburp,  188  Mass.  808. 

But  should  it  be  held  that  the  same  rule  Ap- 
plies in  relation  to  personal  property  as  to  r^ 
estate,  then  the  limitation  in  the  case  at  bar  is 
Toid,  because  It  does  not  ee  neee$»itate  take  ef- 
fect within  tbe  term  of  a  life  or  lives  in  being 
at  the  death  of  the  testator. 

Braitle  Sq.  Church  v.  Grant,  3  Gray,  142; 
Hills  V.  Simonda,  125  Mass.  686;  T?ieologieal 
Ed.  Society  v.  Atty-Gen.  135  Mass.  285. 

The  bequest  to  tbe  legal  heirs  of  a  deceased 
nephew  or  niece  is  a  good  absolute  gift,  and 
must  stand  because  the  modifying  clause  is  too 
remote. 

Sear§  v.  Putnam,  102  Mass.  6;  Gray.  Perp. 
§g  288.  428,  481. 

DerenSt  J.,  delivered  the  opinion  of  the 
court: 

Tbe  question  in  this  case  arises  on  the  resid- 
uary clause  of  the  testator's  will.  By  tbis  he 
bequeathed  the  residue  of  his  estate  "to  his 
nephews  and  nieces  in  severalty  to  share  and 
share  alike,"  except  William  A.  Foss,  his 
brother  Luther's  oldest  son.  One  half  of  each 
portioD  was  to  be  paid  by  the  executors  directly 
to  them  respectively,  or  their  guardians  wben 
they  were  under  age,  and  the  oUier  half  of  such 
portions  was  to  form  a  tnist  fund  for  the  ben- 
efit of  said  nephews  and  nieces,  the  income  to 
be  equ^y  divided  during  their  lives.  The 
will  then  proceeds:  "At  the  decease  of  either 
of  tbe  said  nephews  and  nieces,  I  give  and  be- 
queath such  one's  half  portion  ana  interest  on 
Uie  trust  fund  to  his  or  her  legal  heirs;  and  at 
the  decease  of  all  my  nephews  and  nieces  I 

five  and  bequeath  the  principal  of  said  trust 
und  to  their  legal  heirs,  including  William  A. 
Foss's  heirs,  my  brother  Luther's  oldest  son." 

Lucy  D.  Sischo,  one  of  the  nieces,  having 
died,  her  daughter  Peninna  now  seeks  to  have 
paid  to  her  tbe  share  or  the  half  portion  held 
in  trust  previously  for  the  benefit  of  her  moth- 
er, the  trust  fund  contemplated  by  the  will 
having  been  formed.  If  the  husband  of  Lucy 
D.  Sischo  has  any  light  in  the  fund,  that  right 
is  expressly  waived  in  favor  of  the  dau^ter 
and  need  not  be  considered.  It  is  upon  the 
claim  made  Peninna,  that  the  trustee  by  this 
bill  seeeks  instruction. 

But  for  the  second  of  the  two  clauses  above 
quoted,  there  could  be  no  doubt  that  the  flnt 


gave  absolutely  to  the  heirs  of  Lucy  D.  Sisdw 
upon  her  decease  her  half  portion,  as  it  is  termed 
in  the  will,  with  tbe  right  of  present  enjcqr- 
ment.  It  is  settled  that  where  an  absolute  es- 
tate is  given  by  bequest  or  devise,  by  clear  and 
apt  woras,  this  cannot  be  cut  down  to  a  less 
estate  by  subsequent  words  inconsistent  theif- 
with,  and  such  words,  being  repu^ant  to  tbe 
gift  originally  made,  are  treated  as  odf  no  efled 
Healy  V.  Matne,  185  Mass.  281. 

The  words  of  the  second  clause  cannot  be 
construed  as  indicating  that  while  the  afasolDie 
estate  in  the  half  portion  of  each  nephew  and 
niece  is  given  to  their  legal  heirs  uponthdrde- 
cease  respectively,  toother  with  the  inouae 
thereof,  the  actual  division  of  the  trust  fund  b 
to  be  postponed  until  the  decease  of  tbe  last  of 
them.  Even  if  this  might  have  been  done  hf 
appropriate  words,  such  was  not  the  object  a 
the  clause.  The  testator  bad  excluded  tma 
the  benefits  of  his  will  William  A.  Foss,  one  at 
his  nephews;  but  the  legal  heirs  of  some  of  tbe 
nephews  or  nieces  who  were  to  take  under  Im 
will  might  include  heirs  of  William  A.  Fob. 
Awkwardly  as  it  is  expressed,  this  clause  wu 
intended  to  guard  against  any  inference  that 
from  the  legal  heirs  of  either  nephew  or 
niece  the  legal  heirs  of  William  A.  Foss  wen 
to  be  excluded.  If  instead  of  "all"  we  Rid 
"each"  or  "every  one  of,"  in  which  sense  the 
word  is  not  infrequeotly  even  if  inaccurateir 
used,  such  intention  would  clearly  be  indicalBa 
Not  is  it  any  serious  objecdon  to  such  a  oob- 
struction  that  the  WOTds  "iwindpal  of  tlie  ireH 
fund,"  are  used  in  the  clause.  These  but 
properly  be  applied  to  the  share,  or  half  por 
tion  of  each  nephew  or  niece  induded  in  tlie 
trust  fund.  The  gift  of  the  testator  as  origi- 
nally made  is  "in  severalty  and  share  and  dive 
alike,"  to  his  nephews  and  nieces,  withi;the  ex- 
clusion of  William  A.  Foss,  and  such  half  por- 
tion of  nephew  or  niece  is  treated  as  a  disUod 
and  individual  property.  In  our  view,  tbe 
second  clause  does  not  cut  down  or  di"i'ni»h 
the  gift  made  by  the  first.  It  repeats  it  for  tbe 
purpose  of  indicatiag  that  by  anything  wbbl 
the  will  mayfaave  contained,  he  did  not  inlead 
to  exclude  William  A.  Foci's  heirs  from  its 
benefits,  if  they  were  also  heira  of  either  of  the 
nephews  or  nieces. 

It  is  suggested  that  the  words  "such  ale's 
half  portion,"  usedin  the  first  clause,  may  refer 
to  the  half  portion  not  In  trust,  and  which 
might  not  have  been  paid  to  the  first  taker; 
that  the  word  "interrat"  is  contrasted  with 
"principal"  and  shows  that  the  incrane  only 
was  to  be  paid  until  tbe  decease  of  all  die 
nephews  and  nieces,  when  the  prlnchial  was 
to  be  distributed.  But  the  wordsof  gin,  "sudi 
one's  half  portion,  and  interest  on  the  trast 
fimd,"  can  only  beconstraedas  referriDgtotbe 
half  portion  included  in  the  trust  fund  and  tbe 
interest  of  the  nephew  and  niece  thotin.  al- 
though the  word  "on"  is  used  and  not  tbe 
wora  "in,"  and  as  bequeathing  such  half  por- 
tion and  all  interest  tniarein  to  the  legd  mSn 
of  the  nephew  or  niece  deceased. 

Tlte  trustee  should  therefore  be  instraded 
that  the  half  portion  heretofore  held  in  tbe  trust 
fund  for  tbe  benefit  of  Lucy  D.  Sis^  ahoold 
now  be  paid  to  her  daughter. 

InHruetion  aceordinffiy. 
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Be  COUNTY  COMMISSIONERS  OF 
HAMPSHIRE  CO.,  PeHUomn. 

1.  In  proeeedInfl>s  nnder  the  Statute  of 
1876.  ohjtp.  800,  the  object  of  which 
statute  was  to  seeore  the  proteetion  of 
the  bajdu  of  the  Connectieut  River, 
the  scbaneof  the  statute  bein^  that  the 
work  shall  be  done  and  the  expense  be 
borne  in  the  first  instance  by  the  peti- 
tioner, and  upon  its  completion  tnree 
special  oommiBsioners  are  to  be  ap- 
pointed by  the  court  to  determine  and 
decree  what  towns,  persons,  and  corpo- 
rations, including  said  county,  are  ben- 
-eflted  by  said  work,  and  what  propor- 
tion of  the  oost  shall  be  paid  severally 
by  tbemt — an  wapumX  by  a  dty,  one  of 
the  pajriiea  alleetod  by  the  decree  of 
the  special  commissioners,  does  not 
open  to  the  coiiaidera.tlon  of  the  i<U7 
the  entire  qaeation  of  what  parties  are 
benefited  and  the  proportion  to  be  as- 
sessed to  each.  The  statute  evidently 
contemplates  tliat  each  paj^r  affeoted 
by  the  decree,  severally  and  independent- 
ly, should  have  a  riffht  of  appeal. 

-ft.  If,  npmi  an  appeal,  any  party  procures 
a  verdiet  more  fkvorable  to  itself 
than  the  award  of  the  coininisBioners. 
the  difliwenee  would  fall  aoon  the 
eonnty.  which  had  already  paid  the  en- 
tire expense  of  the  improvement;  and 
this  was  one  of  the  risks  imposed  upon 
the  ooonty  by  the  statate. 

-8.  Ko  laekea  oa  the  part  of  the  county 
would  prevMit  an  aweMawut  against 
the  panics  benefited,  as  the  statute  does 
not  fix  any  time  within  which  the 
county  commissioners  must  complete 
the  work  and  bring  their  petition  for  an 
assessment  of  the  expenses,  but  leaves 
it  to  their  discretion. 

4.  Interest  upon  the  sums  expended  by 
the  county  could  be  indnded  as  part  of 
the  expmditure  to  be  assessed;  it  is  fair- 
ly incident  and  part  of  the  cost,  but 
compound  Intereet  should  not  be  al- 
lowed. 

-5.  Where  the  work  done  is  a  benefit  to 
structures  which  were  formerly  the  prop- 
erty of  a  railroad  company,  and  at  the 
time  of  the  adjudication  and  decree  the 
property  of  trustees,  holding  it  not  as 
private  purchasers,  but  under  authority 
of  and  subject  to  the  trusts  declared  in 
the  Statate  of  1888,  chap.  84,  they  were 
properly  held  liable  for  their  propor* 
tion  of  the  expense  assessed  against 
them  in  their  capacity  of  trustee  of  the 
railroad  company,  and  the  mliniTof  the 
court  to  that  efTect  did  not  create  any 
new  party. 

'6.  The  report  the  eonnty  eomndasion- 
•rs  as  to  their  expenditnres  is  con- 
elnalve  upon  all  parties,  and  this  court 
cannot  reverse  it  so  far  as  to  inqnire  into 
the  amount  or  propriety  of  the  expendi- 
tures; but  the  quMtion  of  allowance  of 
interest  is  a  question  of  law  which  ap- 
pears upon  the  face  of  the  record,  and 
may  be  considered  upon  tlie  reeord* 

%  Mjm.  n.  u.  B..  T.  m.  28 


instead  of  resorting  to  an  auxiliary  writ 
of  certiorari. 


(Hampflbli 


-Filed  Januair  11. 1887.) 


ON  report 
r 


Proceedings  under  Laws  187S,  chap.  200. 
Heard  before  a  aiogle  Justice  on  appeals  from 
the  awards  of  commissiooers.  Reported  tcr 
the  consideratioD  of  the  full  court. 
The  case  is  stated  ia  the  opinion. 
Mr.  Enos  Parsons,  for  ^muel  N.  Aldricb: 
There  Is  a  fatal  variatice  Ijetween  the  veidict 
of  the  jury  and  the  determination  and  decree 
of  the  s[>ecial  coramissioQers.  The  only  power 
autborizmg  any  assessment  such  as  is  sought  in 
this  case  Is  under  the  Statute  of  1875,  chap.  300. 
"nie  only  parties  atsessable  under  said  statute 
are  nld  county,  and  such  towns,  persons,  uid 
corporations  as  the  special  commiwioners  shall 
determine.  The  jury  introduced  a  new  party 
into  the  case  bv  assessing  the  real  property 
formally  of  the  Massachusetts  Central  Railroad 
Co.,  which  they  have  no  authority  to  do.  Ther 
bad  no  power  to  assess  a  new  party  not  found 
liable  by  the  commissioners.  The  verdict  of 
the  jury  that  the  "real  propertr.'  etc.,  "shall 
pay,"  etc. ,  is  erroneous.  The  Statute  of  1875, 
cliap.  200,  creates  no  lien  on  any  real  property, 
and  ^ves  no  authority  to  assess  the  same,  but 
provides  expressly  the  names  of  the  parties 
liable  to  assessment  and  the  mode  uf  collecting 
theaame;and  the  jury  have  no  power  todictate 
that  the  real  estate  shall  the  same  Isj 
Aldricb,  Perkins,  and  Woodas  trustees,  out  <« 
said  property  held  by  them  in  trust.  Even  the 
epecud  commlssionerB  could  not  assess  real 
property  in  the  first  instance;  much  less,  after 
the  assessment  by  the  commissioners  of  Aldricb, 
Pe^ins,  and  Wood  individually,  can  the  jury 
assess  real  property  in  their  hands  as  trustees. 
No  party  can  be  assessed  for  the  expenditure 
for  the  work  done  under  said  statute,  except 
such  as  were  benefited  when  the  work  was  com- 
pleted, to  wit,  previous  to  September  1 , 1876. 
Said  statute  created  no  lien  on  the  real  estate  or 
franchise  of  the  Massachusetts  Central  Railroad 
Co.  Said  company  owned  no  real  estate  which 
was  benefited  by  said  work  when  the  same  was 
completed.  Under  Stat.  18^  chap.  M.  4, 
■aid  Aldricb,  Fe^ios,  and  Wood  cannot  be 
made  liable foranypre-ezistingdebt or  liabUity 
of  the  Uasaacbusetts  Central  Railroad  Co.. 
either  as  owners  in  fee  or  trustees.  No  assess- 
ment can  be  made  for  interest  until  the  account 
Is  rendered,  adjudicated,  and  payable. 

Hendriek  v.  Weat  Springiidd,  107  Mass.  541;. 
Bradnard  v.  Ghampiain  TVust  Co.  39  Yt.  154. 

The  petitioners  are  estopped  to  clidm  under 
these  proceeding  by  reason  of  tbeir  own 
laches,  in  that  the  benefit  was  completed  Sep- 
tember, 1876,  and  no  assessment  was  asked  for 
on  account  thereof  until  August,  1884;  to  wit, 
eight  years  and  eleven  months. 

Foraard  v.  Sampafiire  dt  Jff.  Canal  Go.  2S 
Pick.  46d;  OoOman  v.  Bog&n,  10  Pick.  113-119. 

The  reasons  assigned  by  the  county  commis- 
sioners for  their  ''delay  to  petition  for  the  ap* 
polntment  of  the  special  commissioners  was  to 
see  the  effect  of  their  work  done,"  etc.,  are  un- 
reasonable. There  is  the  same  reason  for  has- 
tening the  petition  as  there  is  for  hastening  the 
commencement  of  an  actlon.- 
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Mr.  T.  O.  Spaoldlnff.  for  cit;  of  North- 
unptoil : 

Bjr  the  provisions  of  Stat.  1875,  chap.  200. 
§  8,  the  appeal  of  Northampton  opens  lor  the 
consideration  and  determination  of  the  jury  tlie 
tfro  questions  which  the  board  of  commission- 
ers have  determined.  The  appeal  is  from  the 
determination  and  decree  of  the  commissioners 
in  reference  to  the  proportion  of  ezpcmditurefl 
amd  parties  benefited.  The  words  of  the  stat- 
ute are  "from  the  award  of  the  commissioners." 
This  is  the  first  place  in  said  chapter  where  the 
word  "  award"  is  to  !«  found,  and  the  close 
connection  in  which  it  is  used  with  the  words 
"determination  and  decree"  indicates  that  it  is 
generic,  and  intended  to  be  synonymous  and 
luterchaoffeable  with  them.  If  the  word 
"  award"  u  equivalent  to  the  words '  'determin- 
ation and  decree,"  then  an  appeal  from  the 
award ifl  an  appeal  from  the  "determination 
and  decree."  The  words  "determination  and 
decree "  refer  to  the  two  questions  of  parties 
benefited  and  proportion  to  be  paid  by  each. 
If  the  right  of  appeal  is  limited  to  the  question 
as  between  NorUumpton  and  the  county,  the 
effect  might  be  to  destroy  the  nf(tii  of  appeal 
entirely.  It  is  imderstood  that  this  court  does 
not  favor  appeals  from  part  of  an  award. 

Sunderlaixd  Bridge  Ca»e,  133  Mass.  460. 

The  award  may  be  correct  as  iwtween 
Northampton  and  the  county,  and  erroneous  as 
between  Northampton  and  another  party.  The 
appeal  of  any  party  brines  the  whole  question 
(n  apportionmeDt  tefore  uie  jury.  This  statute 
differs  nuteriaUr  f rom  Acta  1871,  chap.  177, 
and  Acts  187S,  chap.  17S.  If  the  appeal  is  sus- 
tained, the  only  question  for  the  jury  would  be 
one  proportion  of  the  expense.  The  jury 
should  have  been  instructed  that  there  was  such 
laches  in  law,  and  in  fact  that  no  portion  of  the 
actual  expenditure  could  be  recovered.  The 
county  commiBsioners,  by  their  failiu^  to  con- 
form to  the  imperative  requirements  of  Acts 
1876.  chap.  200,  have  lost  their  rights  against 
those  respondents  who  have  appealed.  The 
work  was  completed  when  the  defenses  had 
been  constnictea.  The  county  commissioners 
should  have  made  their  record  within  a  reason- 
al>le  time  after  September  1,  1876,  or  "  upon 
the  completion  of  the  work."  The  delay  of  the 
county  commissioners  for  nearly  eight  years  in 
enforcinj^  their  rights  brings  this  case  by  anal- 
ogy withm  the  Statute  of  Limitations. 

Fvller  V.  Hot^,  2  Allen,  826, 826;  Story,  Eq. 
1620,  note,  1521 ;  A«a/i«  v.  Bacon,  99  Mass. 
216;  1  Pom.  Eq.  Jur.       418,  419;  T<uih  v. 
Adam$,  10  Cush.  263;  Fulltr  v.  Melrote,  1  Al- 
len, 186,  167;  New  Albany  v.  Burke,  11  Wall. 

107  (78  U.  S.  bk.  20,  L.  ed.  159). 

If  the  petition  of  1884  is  treated  as  a  demand, 
the  demand  was  made  too  late. 

Oodman  v.  Bagert,  10 Pick.  119;  Button &M. 
R,  R.  V.  BartUtt,  10  Gray,  886. 

Interest  cannot  be  recovered;  Acts  1875, 
chap.  200,  does  not  give  it.  The  county  com- 
missioners, in  their  petition  and  record,  admit 
the  expenditure  for  work  and  the  item  for 
interest.  If  the  work  was  completed  before 
September  1, 1876,  the  court  will  not  allow  in- 
terest as  part  of  the  expenses,  or  as  damwes. 

HanrhiU  Bridge  Proprt.  v.  County  &mr». 

108  Mass.  128, 129. 
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Mr.  J.  C.  Hammondt  for  town  of  Hadler, 
respondent: 

This  case  is  a  proceeding  for  the  asBessmeot 
of  a  lietterment  tax  to  defray  the  actual  expee- 
diture  incurred  in  building  river^bank  defetuw. 
under  Stat.  1875,  chap.  200. 

On  behalf  of  the  town  of  Hadley  it  is  sub- 
mitted that  "the  costof  the  work"  or"lbe 
actual  expenditure"  contemi^ated  1^  the  statute 
cannot  indude  fnteraat  Taxes  are  not  cob- 
tracts.  Taxes  are  not  debts.  Taxes  nenr 
draw  interest  except  special  statute  ao- 
thority. 

Codley,  Taxu.  18,  and  note  1,  and  cftsescilcd 
at  end  of  note  1 ;  Pub.  Stat.  chap.  11,  p  67. 

No  statute  authority  exists  in  this  State  to  hi- 
clude  in  the  tax  interest  from  the  time  lialri&ij 
to  taxation  began.   Only  delinquent  towns  tit  • 
holden  for  interest  on  taxes  by  statute. 

Gen.  Stat.  chap.  48,  49,  50;  Pub.  Ss$L 
chap.  49,  SgeO,  61;  Lote^  v.  Oountjf  Oomn.  n' 
MiddUtex,  8  Allen,  650. 

The  liabilitv  to  pay  this  betterment  tax  ac- 
crued when  the  work  was  done, — say  March  1. 
1876,  or  say,  as  admitted,  September  1, 1876. 

Jona  V.  Aldermen  of  Batton,  104  Mass.  W, 
485;  Blaelie  v.  Hudton,  117  Mass.  181;  Cockrtn 
V.  Guild,  106  Mass.  29. 

But  it  is  evident  from  the  statute  ttut  tht 
same  is  not  due  or  payable  until  it  has  been  ap- 
portioned, under  §  8'of  said  statute.    "Actok!  ' 
expenditure"  or  "cost"  cannot  properly  be  con-  : 
Btrued  to  include  interest.    If  this  moarjr 
sought  to  be  assessed  is  not  to  be  treated  as  > 
tax,  but  as  adebt,  there  has  never  been  a  time 
when  any  town  or  person  could  pay  the  sum  i 
reqifired  and  stop  interest;  and  it  would  pt^  | 
sent  an  analogy  to  money  restrained  by  jutttcia]  ■ 
proceedings.  I 

yorris  v.  Mim.  Mut.  L.  Int.  Co.  181  Has. 
294. 

If  the  towns  are  liable  for  a  fractional  abm  i 
of  the  sum,  the  appeal  of  Northampton  oufffar  ' 
not  to  affect  the  other  towns.    It  may  wHl  t«  i 
assumed  that  the  Legislature  intended  to  learr 
upon  the  whole  county  all  the  expense  oot  I 
clearly  of  benefit  to  particular  persons,  toww,  , 
or  other  corporations.    Laches  in  law  ami  ; 
laches  in  fact  should  prevent  Uie  recovery  of 
any  portion  of  the  sum  expended  undo-  said 
Stat.  1876,  chap.  900.  It  would  seem  thatsixi 
words  are  mandatory,  and  eight  yean'  delir 
should  deprive  the  county  of  any  remedy  over.  | 

Cooley,  Taxn.  216-220;  Eamet  v.  JfthnmH.  4 
Allen,  &82. 

Eamea  v.  Johnton  queati<His  the  dectsioiis  ia  I 
Pond  V.  Netfut,  3  Mass.  280;  WiUiawv.Sfkiei  \ 
District,  21  Pick.  76. 

Power  to  assess  bettermoit  taxes,  or,  as  tber 
are  otherwise  called,  taxation  by  spedal  mti^ 
ment,  is  to  be  construed  strictly. 

Cool^  Taxn.  418. 

Mr.  William  O.  Baasett,  for  Hampshire  ' 

CouniU' : 

1.  The  ruling  permitting  NorthampiOBtop> 
to  the  jniT  as  to  the  amount  of  tis  ttsUHtjr.  if 
they  found  that  any  existed,  was  toofitninUe- 
No  such  trial  was  accorded  by  the  Lq(idatiire 
Only  the  question  whether  the  city  was  boie- 
tltea,  and  uierefore  a  party  liable  to  be  twmd. 
was  open.  The  special  comnUasiMKrs  wwr  to 
"determine"  the  partisB  benefited,  aad  "d^ 
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cree"  the  proportion  of  the  cost  to  be  paid  aev- 
erallT  bruiem.  Any  party  affected  by  the  "de- 
cree, Mid  diasatianea  with  &e  "aetermiiia- 
tioD,"  miriit  appeal  from  the  "award."  It  is 
submitted  tiiis  means  solely  from  the  determi- 
nation or  award  that  the  party  was  benefited 
and  must  pay,  not  from  the  decree  as  to  pro- 
portion. 

Laws  1875.  chap.  200,  §  3;  Sunderland  Bridge 
OoMe,  132  Mass.  459,  481;  JHorthampton  Bridge 
Cam,  116  Mass.  443. 

This  court  has  held  that  a  general  apportloD- 
ment  In  a  matter  like  this  is  analogous  toa  suit 
in  equitv  in  which  many  parties  are  interested 
(^aiem  T.  &  C.  B.  Corp.  v.  Emx,  100  Mass. 
382,  286);  and  one  of  joint  defendants  inequity 
by  his  sole  appeal  severs,  and  brings  up  only 
80  much  of  tne  case  and  such  of  the  patties  as 
are  uecessarr  for  the  determination  of  his 
rights.  Todd  v.  Dani^,  16  Pet.  58t  (41  U.  S. 
bk.  10,  L.  ed.  ia'>4);  Forgay  v.  Conrad,  6  How. 
303  (47  U.  S.  bk.  12,  L.  ed.  404);  Milner  v. 
Meek,  ftS  U.  S.  253  (Bk.  24,  L.  ed.  444);  HoMaU 
T.  Wilcox,  115  U.  S.  508  (Bk.  29,  L.  ed.  504.) 

A  decree  in  favor  of  sereral  parUes  respect- 
ively cannot  be  joined  to  make  Uie  amount  ne- 
cessary to  give  jurisdiction  to  the  court  appealed 
to;  Farmert  Loan  &  T.  Co.  v.  Waterman,  106 
U.  S.  265,  370  (Bk.  27.  L.  ed.  115);  nor  claims 
of  libelants  in  admiralty.  Ee  parte  Baltimore 
&0.  R.  R.  Go.  106  U.  8.  5  (Bk.  27,  L.  ed.  78.) 

When  a  judgment  operates  as  a  several  as 
well  as  a  joint  judgment,  a  writ  of  error  may 
be  sued  out  by  parties  severally,  and  affect  only 
themselves. 

Cox  V.  United  States,  6  Pet.  172(81  U.  S.  bk. 
8,  L.  ed.  859);  Shaw  v.  Blair,  4  Gush.  87. 

Where  a  judgment  is  for  both  plaintiff  and 
defendant  in  replevin  of  chattels  declared  for 
in  one  count,  ap{)eal  by  one  party  only  from 
the  judgment  against  mm  does  not  reopen  the 
whole  judgment. 

Vinal  V.  Spoford.  139  Mass.  126;  Mag  v. 
Oates,  137  Mass,  Stt9;  Dmening  v.  Coyne.  121 
Haas.  347;  Howe,  Pr.  p.  448. 

This  appeal  ia  somewhat  like  that  from  the 
decinon  of  commisBioners  in  an  insolvent  estate 
of  a  deceased  person. 

Pub.  SUt.  chap.  187,  g  11. 

The  difficulty  of  investigating  a  matter  like 
this  by  a  jury  has  been  mtlcea  by  this  court. 
Tbia  was  amuecfated  1^  the  Legialature. 

Satem  T.  A  G.  B.  Carp.  v.  Msc,  100  Mass. 
387. 

3.  The  ruling  that  there  was  no  laches  was 
correct.  The  Legislature  imposed  no  limit  of 
time  within  which  the  county  commissioners 
should  complete  the  work,  or  make  a  record  of 
their  doings  as  required  by  ^  2,  or  petition  this 
court  for  the  appointment  of  commissioners 
under  ^  8,  and  the  court  could  impose  none. 
The  point  has  been  decided. 

FairbankM  v.  FitehJmrg,  182  Mass.  ^,  48; 
Bradley  v.  Oreentaieh  Board  ef  Woria,  8  Q.  B. 
Div.881 

Thdr  discretion  was  to  control  as  to  the 
amount  of  the  work,  the  manner  <tf -doing  and 
testing  it,  and  the  time  of  ita  completion.  If 
they  Uiought  time  necessary  to  test  whether  stiU 
further  or  different  work  was  necessary,  then 
the  work  was  not  completed  till  so  tested,  nor 
till  they  adjudged  that  nothing  remained  to  be 
done  to  It  to  craiply  with  the  statute.  Beddea, 
3  Habb. 


the  county  is  not  responsible  for  the  delay  of 
the  county  commissionert*,  who  were  not  Its 
agents  in  doing  the  work  and  institating  pro? 

ceediogs  before  this  court,  but  public  olflcers 
vested  with  mtati  judicial  functions,  deriving 
their  power  from  the  sovereign  authority. 

Young  Y.  ra™o»/tt.  9  Gray.  386,  889;  Brim- 
mer v.  Boston,  102  Mass.  19,  33;  Taber  v.  New 
Bet^ord,  185  Ma&s.  163. 

Any  party  could  petition  for  mandamus  to 
compel  them  to  act  earlier. 

Bradley  v.  Oreenieiefi  Boardof  Worta,  tupra. 

8.  The  idea  of  indemnity  to  the  county  con- 
templated by  the  Act  neoeasarily  hicluded 
interest. 

Acts  1875,  ti  2;  Haverhill  Bridge  Proprs.  v. 
County  Comra.  108  Mass.  130,  128;  Old  Colony 
B.  R.  Co.  Y.  MiUer,  136  Mass.  1;  Freneh  t. 
Fraush,  136  Mass.  860. 

Interest  cannot  be  stricken  out  in  this  pro- 
ceeding, whether  properly  included  or  not. 
The  record  of  the  expenditures,  which  included 
interest,  made  by  the  county  commissioners  at 
their  session  August  5,  1884,  by  direction  of 
%  3,  was  in  the  nature  of  an  adjudication  bind- 
ing upon  the  special  commissioners  and  parties, 
ana  could  not  have  been  reviewed  and  corrected 
by  this  court  except  upon  certiorari.  It  was  a 
record  of  a  determination  of  a  tribunal  by  its 
clerk,  to  remain  in  his  custody  for  all  the  pur- 
poses of  a  record. 

Pub.  Stat.  chap.  169,  §S  6, 16;  chap.  22,  %  27; 
Geo.  Stat  chap.  121,  §^  6,  18;  chap.  17,  §27; 
iltfeAv.  LamxM&r  R.  R.  Co.  114  Mass.  514; 
Tounff  T.  Tarmottth,  6  Qray,  886. 889;  Sam  v. 
Salem,  100  Mass.  851;  Snoio  v.  FitdUmrg,  186 
MasB.  179,  183:  Oilfceyv.  Watertown,  141  Mass. 
817,  819;  I^u^  v.  Crotby,  184  Mass.  818. 

One  object  of  making  Uie  record  was  that  it 
might  be  mspected,  and,  if  not  correct,  made  so 
on  certiorari.  A  copy  of  it  was  in  the  petition 
to  this  court.  By  going  into  a  hearing  before 
the  commis^oners  and  taking  their  chances, 
not  having  objected  to  the  appointment  of  com- 
missioners, the  right  to  object  to  the  record  was 
waived  by  those  who  now  object. 

By  the  statute  it  was  too  1^  to  appeal  after 
April  sitting,  1885,  before  which  the  report  of 
special  commissioners  was  filed,  and  due  notice 
thereof  given,  and  at  which  only  Northampton 
appealed.  The  right  of  appeal  was  very  lim- 
ited. 

Actsl875,  ft 2;  Oill  v.  ScituaU.  100  Man.  200. 

4.  The  niling  as  to  Aldrich  and  others  was 
correct.  The  special  commissioners  have  de- 
termined as  a  tact  that  Aldrich  and.  others  as 
trustees  are  parties  benefited  by  the  work. 
This  finding  was  sought  to  be  reviewed  as  mat- 
ter of  law.  No  request  iras  made  to  go  to  the 
lury  as  a  question  of  fact  whether  they  were 
benefited. 

Their  conclusion  was  within  the  scope  of 
their  authority  and  dutv,  and  the  court  in 
similar  cases  has  declined,  to  revise  or  disturb 
the  award. 

NortAammkm  Bridge  Gate,  116  Haas.  442; 
Botton  A  W.  B.B.  Oinp.Y.  WeatomB.  R.  Corp. 
14  Gray,  368,  368;  Wrentham  v.  Norfolk.  114 
Mass.  552,  661;  County  Oomrt.  Peiitionert,  140 
Mass.  181. 

It  is  the  only  beneficial  conclusion.  The 
Massachusetts  Central  Railroad  Co.  has  no 
property  to  satisfy  an  aaaeHment,  and  pneti- 
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caUj  baa  no  existence.  The  road  bed  and  abut- 
ment have  not  been  and  may  nerer  be  conveyed 
to  the  Massachuaetts  Central  Railroad  Co.  It 
has  no  property  to  collect  from. 

To  teat  tbe  question  who  wan  benefited,  it 
was  only  necewanr  to  detennioe  whose  prop- 
erty was  benefited  by  the  work;  and  the  time 
to  apply  the  test  was  when  the  work  had  been 
completed  within  the  meaning  of  the  Act,  fomid 
suitable  and  suffldent  by  the  county  commis- 
sioners, and  the  special  commissioners  were 
called  upon  to  view  the  property  affected  it 
and  decide  in  resard  to  it 

The  value  of  the  property  taken  in  trust  and 
held  by  the  trastees  was  enhanced  by  the  work. 
They  took  the  property  with  the  sanie  notice 
as  to  the  work  that  any  other  party  had,  and 
were  beard  before  the  special  commissioners  at 
the  hearing  before  December  20, 1884.  If  they 
convey  to  the  Hassacbuaetts  Central  Railroad 
Co.,  they  are  first  to  indemnify  themselves,  and 
the  new  company  will  take  the  enhanced  value 
thus  paid  for. 

Stat.  1888,  chap.  64.  g  4. 

Mortom.  Ck.J.,dattrend  theopinton  of  the 

court: 

The  object  of  the  Statute  of  1875,  chap.  800, 
was  to  secure  tbe  protection  of  the  banks  of  the 
Connecticut  RlTer,  a  great  public  improvement 
In  which  the  County  of  Hampshire,  and  many 
towns,  corporations  and  individnals  were  in- 
terested. The  scheme  of  the  statute  is  that  the 
work  shall  be  done  and  the  expenses  borne  in 
the  first  instance  by  tbe  county  of  Hampshire. 
Upon  the  completion  of  the  work  the  county 
commissioners  are  required  to  make  a  record  of 
their  doinni  and  of  the  amount  expended,  or 
cost,  sod  thereupon  three  raedal  commiasion- 
ers  are  to  be  appmnted  bythiscourt.  "todeter- 
mine  and  decree  what  towns,  persons,  and  cor- 
porations, including  said  county,  are  benefited 
oy  said  work,  and  what  proportion  of  the  cost 
of  said  work"  shall  be  paid  severslly  by  them. 
Tbe  third  section  provides  that  "any  party  af- 
fected by  the  decree,  and  dissatisfied  with  the 
determination  of  the  ccnnmiseionere,  may  ap- 
peal to  a  Jury  from  the  award  of  the  commia- 

In  the  case  before  us,  commissioners  were 
duly  appointed,  who  have  made  their  decree, 
and  the  case  was  heard  before  a  single  jtutice 
and  a  jury,  upon  the  several  appeals  taken  hy 
Uie  parties  interested.  The  presiding  justice  has 
rep«nted  to  the  full  court  several  questions  of 
law  whfeh  arose  at  the  trial. 

1.  The  city  of  Northampton  claimed  that  its 
appeal  opened  to  the  consideration  of  the  jury 
the  entire  question  of  what  parties  are  benefit- 
ed and  tbe  proportion  to  be  assessed  to  each. 
We  think  this  claim  is  baaed  upon  a  broader 
construction  of  the  statute  than  it  will  reason- 
ably bear.  The  statute  evidently  contemplates 
that  there  may  be  many  parties  affected  Dy  the 
decree,  and  that  each  party  severally  and  inde- 
pendently should  have  a  right  of  appeal. 
There  Is  no  reason  why  an  app^  by  Nortbamp- 
tou  should  draw  in  question  the  rights  of  other 
towns,  and  compel  them  to  bear  further  litiga- 
tion. The  question  whether  Hadley  is  liable, 
sAd  to  what  amount,  otmcems  Hadley  alone, 
aad  Northampton  has  no  interest  in  it  If  an 
appeal  if  one  party  opens  the  entire  cmb,  it 
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would  open  it  not  only  as  to  the  rights  and  i 
portions  of  all  the  other  parties  to  tlie  record, 
would  involve  the  inquiry  whelluT  '  iili'-r  lo 
and  parties  ure  not  benefited;  .uul  it  w( 
present  a  case  of  such  coniplicatidii  ;ind  < 
culty  tbat  it  could  not  be  satitifuctorilv  t 
beffonajoiv.  We  d^  aot think  tbe  Leg 
tare  intended  this.  It  hrtended  that '  'an  v  p 
affected  by  the  decree"  might  appeal  indf^ 
ently  of  the  other  parties,  and  mlfrht  reti^ 
case  to  tlic  extent  to  which  it  is  affected, 
such  apiu'al  will  open  the  case  only  so  far  . 
neceasary  for  determiuiug  the  rights  of  tht 
pealing  party. 

The  ruling  of  the  court  that  the  appea 
Northampton  opened  the  question  of  tbe 
bility  of  the  city  and  the  amount  of  it,  gav 
the  city  nil  that  it  is  entitled  to,  as  it  permi 
it  to  pn>v(?,  if  it  could,  tbat  it  was  not  beneS 
and  Unit  the  amount  assessed  to  it  was 
great.  The  Legislature  could  legally  g 
such  liinilcd  right  of  appeal  as  it  saw 
tiund,  rhnvl  Rri&s  Cam.  116  UaM.  448;  Ik 
amptnii  Hridqe  (MM,  188  Mass.  459. 

We  ciinaot  think  that  it  was  the  intenlio 
the  I-rCgialature  t  hat  on  appeal  by  any  one  p 
a  .iury  should  revise  the  whole  [urooBeding 
tlie  eointnisaionets,  and  should  tiy  the  w! 
case  f!'  noro. 

It  would  beitnpracticabletotepwissue> 
to  try  Kuch  a  case  intelligent^  belne  a  ji 
On  tbe  contrary,  we  think  tbe  IntentlaBwa 
give  to  each  party  assessed  by  the  awudd 
conimisfiioiiers  the  ri^C  to  at 
and  to  try  only  the  questionsiK  its  Ual 
the  amount  thereof. 

The  county  is  tlie  only  party  liable  to  b 
jured  by  this  construction;  since  if,  tipon  am 
any  party  Moe—  a  radict  more  ^vorabl 
Itself  liuui  the  award  of  the  oomndasSonen, 
difference  would  fall  upon  tbe  county;  bul 
think  this  was  one  of  tbe  risks  imposed  u 
tbe  county  when  the  Lefjislature  required  : 
pay  llic  cxpensi's  of  tlii'  work,  nod  to  risl< 
reiinhurscmeut  from  the  towneauti  (  or[inral 
adjudged  to  be  benefited  by  it, 

2.  All  the  appealing  parties  claimL-d  * 
there  waa  such  UdiesinlinraitdiBfacttha 
portion  of  the  actoal  expoidltore  could  be 
covered. 

The  court  property  toled  tbat  there  wof 
laches  which  would  prevent  an  aseessa 
against  the  parties  benefited.  Tbe  doclrint 
the  loss  of  a  party's  rights  hy  his  laches  in 
torctaff  then  has  no  application  to  the  a 
Hie  statute  does  not  fix  any  time  within  wl 
the  county  commissioners  moat  cmnplete 
work  and'bring  their  petition  for  an  assessn 
of  the  expcnscR.  This  is  left  to  their  discreti 
Fairbniiks  v.  Fitchburg,  183  Mass.  42. 

Besides  this,  the  county  coramiesioncrsdo 
act,  in  performing  their  duties  under  this  i 
as  tbe  sgent  of  the  coimty.  They  act  as  a  bo 
of  public  officers  to  whom  the  Lc^tslatani 
fit  to  entrust  this  duty,  and  they  re|msent  i 
act  for  each  of  the  appellants  as  mudk  as 
tbe  county.  If  there  has  been  nmcaaomdllB 
lay  on  their  part,  there  is  no  reason  why 
county,  which  is  iis  much  injured  by  it  a.- 1 
otlicr  parly,  should  hear  the  burden  of  the  oi 
partic-;  interested. 

'6.  Tlic  court  rightly  ruled  that  intenrtui 
llwaums  expended  by  the  oonn^ooold  be 
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eluded  as  a  part  of  tbe  expenditure  to  be  as- 
■eaaed.  Tbe  statute  dearth  contemidates  tbat 
Uie  whole  cost  of  the  wwfc  shall  tie  divided 

between  the  county,  towns,  and  corporations 
benefited.  Under  it  mone^  must  be  expended 
at  once  and  from  time  to  tune,  and  a  longtime 
must  elapse  before  the  coimty  could  obtain  re- 
imbursement. Interest  upon  the  money  thus 
expended  is  fairly  an  incident  and  part  of  the 
oost.  There  is  no  good  reason  why  this  part 
of  the  cost  should  be  borne  exclusively  by  the 
county.  It  advanced  the  money,  not  for  its  own 
use  exclusively,  but  for  the  use  and  benefit  of 
all  parties  interested  in  tbe  work,  and  it  is  Just 
that  it  should  be  reimbursed  for  this  part  of  the 
coat.  HaverhUl  Bridge  Pnpn.  t.  Owf^y  Oimn. 
108  Mass.  130. 

4.  The  defendants,  Aldricb,  Perkins,  and 
Wood,  claimed  as  matter  of  Uw  tbat  they  were 
not  liable  for  an^  portion  of  the  expenditures. 
We  are  of  opinion  that  the  presiaing  judee 
rifhtly  refused  to  give  this  rulioR.  It  is  admit- 
ted that  the  work  done  is  a  lienent  to  the  struc- 
tures which  were  formerly  the  property  of  ttie 
llBSBachiuetts  Central  Rauroad  Co.  f  and  were  at 
tbe  time  of  the  adjudication  and  decree  of  the 
commlasioners  theproperiy  of  the  three  defend- 
ants as  trustees.  These  trustees  do  not  hold  tbe 
property  strictly  as  private  purchasers.  They 
hold  it  under  authority  of  and  subject  to  the 
trusts  dechired  in  the  Statute  of  1888,  chap.  84. 
It  was  the  intent  of  the  statute  that  while  the 
property  remained  in  the  hand^  of  the  trustees 
and  after  the  organization  of  tbe  new  company, 
th^  should  be  subject  to  the  duties  and  liabil- 
ities of  the  Massachus^ts  Central  Railroad  Co. 
That  company  was  under  an  inchoate  liability 
to  be  assessed  for  a  portion  of  the  expenses  of 
the  improvement  of  the  river,  and  the  trustees 
continued  subject  to  this  liability.  We  think  the 
q)ecisl  commiasioners  rightly  ruled  tbat  the 
trustees,  being  the  owners  of  the  property  of 
tbe  railroad  at  the  time  of  their  award,  were 
liable  for  a  portion  of  tbe  expenses  within  the 
meaniDg  of  the  statute  of  1675.  These  defend- 
ants object  to  tbe  niUog  of  the  court  that  tbe 
property  held  by  them  as  trustees  is  liable  for 
a  proportion  of  tbe  expense,  though  they  are 
not  p^wnally  liable,  upon  tbe  ground  tbat  this 
mling  and  the  verdict  of  the  jury  under  It  de- 
parted from  tbe.award  of  toe  commissioners 
and  introduced  a  new  party.  The  ruling  is  sub- 
stantially that  the  defendants  are  liable  as 
trustees,  and  the  verdict  of  the  Jury  is  to  tbe 
same  effect.  Tbe  whole  record  of  tbe  special 
commissioners  shows  tbat  they  are  throughout 
dealing  with  Aldricb,  Perkins,  and  Wood  as 
trustees,  under  the  statute  of  1888,  and  their 
award  that  these  three  defendants  should  pay 
five  thirtieths  of  the  expense  clearly  means 
these  defendants  in  their  capacity  of  trustees. 
There  is  no  variance  l>etween  this  award  and 
the  verdict,  and  tbe  ruling  of  the  court  did  not 
introduce  any  new  party. 

6.  The  county  claimed  tbe  special  commi»- 
sioners  and  the  court  are  bound  to  take  tbe  re- 
port of  tbe  County  commissioners  as  exclusive, 
and  therefore  that  the  sum  found  by  them 
($14,809.13),  with  interest  to  tbe  date  of  the 
verdict,  should  be  divided  among  the  several 
parties  according  to  tbe  proportions  established 
by  the  special  commissioners. 

The  court  ruled  that  the  sum  to  be  assessed 
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was  $9,331.15,  being  the  amount  of  the  actual 
expenditures,  with  simple  interest  added  to  tbe 
date  of  the  verdict  The  report  of  the  county 
commisaionera  shows  tbat  the  total  expenditures 
to  September  I,  1876,  were  the  said  sum  of 
$0,231.16.  Tbe  other  charges,  which  increase 
the  amount  of  th^  account  to  $14,809.19,  are 
for  interest 

The  claim  of  tbe  county  resolti  in  giving  com 
pound  interest,  which  we  think  ought  not  to  be 
allowed. 

It  is  true  that  the  report  of  tbe  county  com- 
missioners as  to  their  expenditures  is  conclusive 
upon  all  parties,  and  that  this  court  cannot  re- 
vise it  so  far  as  to  inquire  into  tbe  amount  or 
propriety  of  tiie  expenditures.  But  the  ques- 
tion of  what  interest  should  be  allowed  is  a  ques- 
tion of  law  which  appears  upon  the  face  oi  the 
report.  No  harm  is  done  to  anyone  1^  oonsid- 
enng  this  question  upon  the  record  as  it  now 
8lanas,instead  of  resorting  toan  auxiliary  writ  of 
certiorari  which  would  raise  precisely  the  same 
question. 

Upon  tbe  whole  case  we  are  of  opinion  that 
the  rulings  at  the  trial  were  right,  and  that  Judg^ 
ment  should  be  entered  accwaingtotheTenUct 
of  the  jury. 

Jud^/taent  aeeordin^y. 


John  O.  SHAW,  Jr.,  Trustee  under  Wni  M 
Thomas  Cordis,  AppU  from  Frtibate, 

V. 

Fraods  T.  CORDIS. 

1.  Where  testator  bonds  to 
trustees,  with  directions  to  hold  the 
same  and  pay  the  interest  to  certain 
peraons  for  Ufe.  with  remainder  oTer, 
and  such  bonds  are  worth  a  premium  at 
and  after  his  death,  such  trnstees  hare 

.  no  anthiwit^  to  retain  any  portion  of 
the  interest  for  tbe  benefit  of  the  re- 
maindermen. 

2.  Where  tbe  testator  did  not  own  the 
bonds  at  the  time  of  his  death,  but  gave 
explicit  directions  to  his  trustees  to  con- 
vert the  residue  of  his  estate  into  three 
enumerated  kinds  of  securities,  and  no 
discretion  in  the  trustees  to  go  berond 
the  secuirities  specified,  with  the  Injnno- 
tton  "to  pay  over  all  the  dividends  and 
income  oi  said  Btocks,"  over  and  atmve 
costs  and  charges,  "as  fast  as  they  shall 
be  received  in  equal  proportions  to  each 
of  my  said  four  sons.^'  tne  conclusion  is 
that  the  testator  intended  that  the 
whole  ineome*  after  conversion  into 
the  prescribed  securities,  should  be 

Saia  over  to  bis  s<mst  without  any  de- 
netion  to  make  ffood  to  tbe  re- 
maindermen any  prominm  which  it 
might  have  been  necessary  to  pay  in 
procuring  them. 

(Hunpdeo  Piled  January  Ut,  1887.) 

RESERVED  for  the  full  court   Deerte  ef 
Judge  of  Probate  affirmed. 
Appeal  by  the  trustee  in  tbe  will  of  Thomas 
Corals  from  decree  of  tbe  probate  court  disal- 
lowing in  ttie  trustee's  account  an  item  of  $SS1- 
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.66  for  the  "reserve  of  income  of  government 
bonds  to  cover  principal  toward  reduction  of 
premium."  The  case  was  beard  in  thesupreme 
court  by  Field,  J.,  who  reserved  the  question 
for  the  consideiBtion  of  the  full  court. 

The  will  of  Thomas  Cordis,  after  making 
various  specific  devises,  was  as  follows: 

"  All  the  rest,  residue,  and  remainder  of  my 
estate,  real,  personal,  and  mixed,  not  herein- 
before otherwise  disposed  of,  after  paymeDt  of 
my  just  debts,  funeral  charges,  and  charges  of 
settling  my  estate,  as  well  as  the  charges  of  my 
executors  hereinafter  named  and  appointed,  I 
hereby  give,  devise,  and  bequeath  to  my  execu- 
tors heielDafter  named,  ana  to  the  survivors 
and  survivor  of  them  and  the  heirs  and  assigns 
of  sucli  survivor,  to,  upon,  and  for  the  uses. 
Interests,  and  purposes,  and  with  tbe  [«>]  sub- 
ject to  the  powers,  provisos,  conditions,  and  lim- 
itations hereinafter  meolioned  and  expressed,  of 
or  concerning  the  same;  that  is  to  say: 

"To  the  use  of  my  said  executors -aDd  the 
survivor  of  them,  ana  the  heirs,  executors,  and 
administrators  of  such  survivor  for  and  during 
the  lives  of  m^  said  four  sons,  Thomas  Fred- 
erick, Francis  Temple,  Edwanl  and  Clarence 
Russell,  and  the  life  of  the  longest  liver  of  my 
said  four  sons,  upon  the  especial  trusts,  how- 
ever, that  my  said  executors  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  shall  and  do  dur- 
ing tbe  lives  of  my  said  four  sons,  and  the  life 
of  the  longest  liver  of  them,  take  and  receive 
the  rents  and  profits  accruing,  and  that  shall 
from  time  to  time  accrue  from  the  real  estate, 
and  therewith  make  all  necessary  repairs  and 
improvements  and  pay  all  taxes,  insurance,  and 
other  necessary  charges  and  expenses  in  and 
about  the  same;  and  after  all  such  payments 
deducted,  shall,  as  soon  as  received,  and  as 
often,  pay  over  the  residue  of  such  rents  and 
profits  to'  my  said  four  sons  during  their  joint 
and  several  lives  in  equal  proportions  to  and 
for  their  respective  and  separate  use  and  bene- 
fit forever.  And  after  the  decease  of  one  or 
more  of  my  said  sons,  so  long  as  either  of  them 
shall  live,  then  shall  pay  over  the  proportion 
that  such  deceased  son  or  sons  would  have  been 
entitled  to  receive  of  such  residue  of  such  rents 
and  profits,  had  he  or  they  been  living,  to  tbe 
legal  heirs  of  such  deceased  son  or  sons. 

"  And  upon  the  further  trust  to  lay  out  and 
invest  all  said  rest  and  residue  of  my  personal 
estate  and  property  (except  that  my  said  execu- 
tors and  trustees  may  permit  any  investments 
that  I  shall  have  made  in  manufacturing,  in- 
surance, or  railroad  or  other  stocks  to  remain 
thus  invested,  and  shall  not  change  any  such 
investments  so  long  as  they  or  the  majority  of 
them  shall  deem  such  investments  sate  or  for 
the  interest  of  all  concerned),  in  the  stocks  of 
the  city  of  Boston  if  they  can  be  obtained  at  a 
reasonable  price,  then  in  the  stocks  of  tbe  Com- 
monwealth of  Massachusetts  or  of  the  United 
States  of  America,  but  in  no  case  in  individual 
securities.  And  it  is  my  will,  and  I  do  hereby 
direct,  that  all  certificates  of  investments  made 
by  my  executors  in  such  stocks  shall  express 
that  they  are  held  in  trust,  and  ttxe  whom  they 
are  thus  held  in  trust. 

"  And  upon  the  further  trust  to  pay  over  all 
dividends  and  income  of  said  stocKS  over  and 
above  the  costs  and  Gorges  of  my  said  ezecn- 
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tors  and  trustees  on  or  about,  or  relatiu<! 
the  said  truMs.  or  nny  of  them,  as  fast  u!>  iti 
shall  be  rect'ivfil  in  ■.■<nml  proponions  to  en 
of  my  said  four  somj,  during  their  lives  and  i 
life  of  the  sorvirore  and  aorrtTor  of  them,  i 
after  the  decease  of  one  or  more  of  my  a 
four  sons,  to  pay  over  the  proportion  tuer 
to  which  said  fitrcnsed  son  or  sons  ivonM  h 
been  entitled,  if  livinsr,  to  the  tln  ii  !i  jr:il  ht 
of  such  decease!  son  nr  Mm-,  \o  ;iiui  for  tt 
respective,  sole,  aiui  st-piinifc  u-c  ami  !rf-hi 
forever.  Ami  Ufioii  llic  (ieix-asi/  of  ;ill  niy 
sons,  upon  tbi-  furlher  trust  tiiul  to  thv  uaa 
the  legal  heirs  of  my  said  four  sons  respectlvi 
in  equal  proportions  by  right  of  repreaentati 
and  their  respective  heirs,  executors,  and 
ministrators,  nnd  assigns  forever,  to  Uwir  a 
use  and  behoof  forever. 

"And  I  IktcIm'  iliri'cl.  -dw]  llii'  ii 
bequests  to  my  executors  as  above  are  upon  i 
special  trusts*  that  they  and  the  sarvivors  i 
survivor  of  them  and  toe  heirs,  executors,  a 
administrators  of  such  9ur\ivor  after  ( 
death  of  all  tny  said  four  mns,  do  and  si 
convey,  assisn,  transt'cr,  iini!  <et  over  said  i 
estate  and  fiI()^k^  lo  sjiid  lii'irs  of  my  wiid  ft 
sons  reapecthilu  in  tlie  proportions  alx 
named  by  ri.L'lii  '•(  rt'iiR'seiititlipn.  To  hi 
and  to  hold  tlii;  siimc  lo  them  respectively,  i 
to  their  re^eetiTO  beiis,  execuiors,  admi 
trators,  and  assfgtM  to  thtdr  sole  use  and 
hoof  forever." 

Thomas  Cordis,  the  testator,  died  in  tlu;  y 
1854  and  his  will  was  proven  in  .liinuiirv,  If 
John  W.  Tre^uiwcli  ;in(l  John  J.  Clarke  w 
duly  appointed  executors  and  acted  as  » 
until  the  decease  of  Treadwell,  when  t'larkec 
tinned  as  sole  survivor,  executor,  and  tm 
until  his  resignation  in  July,  1685,  when  tbe 
pellant,  John  O.  .Shuw,  Jr.,  was  appoii 
trustee.  Shaw  tiled  a  eoniit  :is  tnislpi-  Ma 
19,  1886,  to  wliich  Fninch  T.  (  onii^  n).jei 
as  totheallowiuiceof  iin  ilcni  of  ^.iJl.tvj  wl: 
amount  the  trustee  jdleiied  was  necessjin'  t( 
reserved  from  the  income  of  certain  X'n 
States  4^  p«r  cent  bonds  for  the  period  cov< 
by  the  account,  to  enable  the  trustee  at 
maturity  of  the  bonds  tn  have  in  fact 
amount  at  winch  tlie  Imnds  were  chnrgec 
him  by  the  inventory.  The  judi^c  of  the  i 
bate  court  disiili()we(l  this  item  ;iiid  the  tnii 
appealed.  The  eu-^e  «;is  lienrd  in  ihc  supn 
court  before  Field.  ./. ,  who  rcsri'vci  Ihe  qi 
tion  for  the  detcrniiniilion  of  tlie  full  eunrt. 

Further  facts  appear  in  tbe  opinion. 

Mr.  Thomas  H,  Rasa  AH,  for  appellau 

The  question  in  this  case  includes  t  h  at  ded 
in  New  Eng.  Trust  Go.  v.  Eaton,  140  Mass.  I 
with  a  further  question  as  to  the  extent  of 
decision  in  tlinl  cusc. 

In  this  case  the  trust  was  created  in  1855.  ' 
surviving  exemrto^  and  who  has  acted  as  tn 
(see  THaOw^  V.  CortUt,  6  Orsy,  8S&-860(, 
signed  in  July.  1885  :  the  present  tnistee" 
then  appointed,  a  new  appraisal  onicred  i 
made,  and  a  new  hfind  rc(pnre<l  and  dven. 

Hemenwfii/  w  Ih  nu  inniii,  i;J4  Miiss.  446. 

It  is  a  fair  i]uc-<iinn.  whether  or  not  the  ] 
ttcular  lanj;u;i:;e  of  iliis  will  makesftirllwc 
tention  of  the  apj)ellee. 

New  Eng.  Trvtt  Oo.  v.  Baion,  140  Mass. ! 

Every  tnutee  sfaidl  aooount  for  the  peiso 
estate  at  its  appraisal  ralne,  and  shall  sul 
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«o  toss  by  the  decrease  or  depreciation  wiUio«t 
bis  fault. 

Pub.  Stal.  144,  8. 

The  case  of  New  Eng.  Trunt  Co.  v.  Eaion 
settles  that  a  trustee  is  liable  to  the  remainder^ 
tnan  far  ttic  premium  paid  by  him  for  terminal 
bonds  bought  fay  bim  as  a  part  of  the  principal. 

The  reason  of  the  rule  would  not  seem  to  ap- 
ply, if  tbe  possession  of  the  present  trustee  is  to 
be  deemed  but  the  contiDuing  possession  of  the 
oiiffinal  executor,  acting  as  trustee  as  afore- 
aaid. 

But  the  probate  court  in  this  case — for  rea- 
-son,  it  must  be  supposed — ordered  a  new  ap- 
praisal and  a  valuation,  and  it  is  difQcult  to  see 
why  this  is  not  a  rest,  and  the  fixing  of  a  new 
capital  sum.  Tbe  appraisal  is  to  )^  made,  in 
manner,  as  in  case  of  deceased  persons,  and,  we 
assume,  on  tbe  same  principles. 

Pub.  Slat.  cbao.  l4l,  g  16. 

In  the  case  of  deceased  peraons,  the  premium 
Talae,  or  some  part  of  it,  is  a  part  of  the  pria- 
■cipal. 

Kinmonth  v.  Bri^am,  6  Allen,  279  (  a  part- 
nership); Minot  V.  Tkmnmon,  106  Mass.  5o6  (a 
leasehold ) ;  Weateott  v.  Mshirtim,  130  Haas.  41 3 
'<a  partnership). 

The  premium  paid  by  a  trnstee  for  terminal 
bonds  is  principal. 

New  Eng.  Trua  Co.  v.  Ekiton,  140  Mass.  582. 
•  Tbe  ordering  by  tbe  court  of  a  new  appraisal , 
And  valuation  of  assets,  coming  to  the  hands  of 
a  succeeding  trustee,  would  seem,  by  necessity, 
to  fix  a  new  capital  sum,  as  it  should  be  made 
on  the  same  principles  as  in  case  of  deceased 
persons. 

The  value  of  a  trust  fund  "  should  be  ascer- 
tained as  of  the  time  when  the  enjoyment  of 
the  income  is  to  commence." 

Kinmonth  v.  Brigham,  5  Allen,  278. 

"  When  the  property  is  of  a  wasting  nature, 
■as  terminable  annuities,  leases,  or  the  like,  the 
value  of  the  whole  investment,  at  tbe  testator's 
-death,  should  be  ascertained,  and  what  would 
be  regarded  as  income  computed  upon  that 

Jdem,  279. 

Tbe  value  of  a  trust  fund  as  ascertained  at 
the  time  that  the  first  taker's  rights  are  fixed, 
cannot  be  said  to  be  its  permanent  value,  as  in- 
crements and  losses  of  capital  are  constant.  Yet 
a  trustee  is  not  to  be  called  on  to  flxanew cap- 
ital sum  with  every  day's  fluctuation  of  value. 
But  the  revaluing  of  the  assets,  by  order  of  the 
-court,  in  compliance  with  tbe  statute  provision 
<Pub.  Stal.  chap.  141,  g  14),  seems  to  be  an  act 
of  a  character  that  may  have  Uiat  effect. 

Mr.  J.  E.  MeZatire.  for  appellee.' 

C.  AUea.  J.,  delivered  the  opinion  of  the 

court: 

If  a  testator  leaves  bonds  which  be  owns,  to 
trustees,  with  direction  or  authority  to  hold  tbe 
same,  paying  the  interest  to  cert^  persons  for 
life,  with  remainder  over,  tbe  fact  that  such 
bonds  are  worth  a  premium  at  and  after  bis 
-death  will  not  warrant  the  trustees  in  retaining 
any  portion  of  the  interest  f oi*  the  beoefi  t  of  the 
remaindennen.  To  tbis  extent,  at  least,  tbe 
-decisions  heretofore  made  hy  this  court  agree. 
Uemenway  v.  ^menway,  184  Haas.  440,  452; 
New  Eag.  7VMf  Go.  v.  Eaton,  140  Mass.  688, 
m  543. 
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In  the  present  case  the  testator  did  not  own 
the  bonds  in  question  at  tbe  time  of  bis  death, 
but  in  his  will  he  gave  explicit  directions  to  his 
trustees  to  convert  the  residue  of  bis  estate  into 
three  enumeratCHi  kinds  of  securities,  which  in- 
clude these  bmids,  in  which  respect  this  case 
differs  from  that  la^  cited  above.  It  does  not 
appear  what  value  any  of  them  then  bore.  It 
has  not  been  intimated  in  the  argument,  and 
there  is  no  legal  presumption,  and  there  is 
nothing  in  the  known  bistory  of  tbe  time,  en- 
abling us  to  see  that  the  testator  must  have  con- 
templated that  any  of  them  could  certainly  be 
bought  below  or  at  par,  So  far  as  we  know  or 
canassume,theymightco9t  a  premium.  Never^ 
theless,  he  left  no  discretion  m  his  trustees  to 
go  beyond  the  securities  particularly  specified. 
The  trust  was  to  end  with  tbe  death  or  bis  last 
surviving  eon,  and  thus  might  end  at  any  time 
— pMsibh"  long  before  the  maturity  of  the 
bonds.  His  sons  were  the  prominent  objects 
of  his  bounty.  This  was  declared  when  the  wiU 
first  came  before  this  court  for  construction. 
Treadwdl  v.  Gordit.  5  Gray,  341,  856. 

Under  these  circumstances,  having  given  this  > 
direction  for  conversion  into  the  specified  se- 
curities, which,  after  tbe  manner  of  that  time, 
he  caltsstocks,  he  adds  the  injunction,  "to  pay 
over  all  the  dividends  and  income  of  said 
stocks,"  over  and  above  costs  and  charges  of 
the  executors  and  trustees,  "as  fast  as  they  shall 
be  received  in  equal  proportions  to  each  of  my 
said  four  sons."  In  point  of  fact,  the  trustees 
paid  a  premium  for  most  of  the  bonds.  It  Is 
not  necessary,  if  it  is  possible,  to  lay  down  any 
further  rule  for  the  case  than  to  look  for  tbe 
intention  of  tbe  testator.  Tlie  question 
whether  any  intention  as  to  the  disposition  of 
the  income,  with  reference  to  tbe  respective 
rights  of  the  life  tenants  and  remaindermen, 
can  be  collected  from  tbe  will.  We  think  it  can. 
The  fair  construction  of  tbe  will  leads  to  the 
conclusion  that  the  testator  intended  that  the 
whole  income,  after  conversion  into  tbe  pre- 
scribed securities,  should  l>e  paid  to  bis  sons, 
without  any  deduction  to  make  good  to  the  re- 
maindermen tbe  premium  which  it  might  be 
necessary  to  pay  in  purchasing  them.  Bee 
Lambert  v.  Lainbert,  L.  R.  16  Eq.  S20;  Broum. 
V.  OellaUy,  L.  R.  3  Ch.  App.  751,  758;  Ohan- 
cdlor  V.  Brmm,  26  Ch.  Div.  42. 

Decree  of  Judge  of  Probate  affirmed. 


John  W.  LAVKRY  et  at. 

V. 

John  J.  EOAN. 

1.  Where,  under  the  will,  four  grandchil- 
dren took,  as  tenants  in  common,  life 
estates  in  the  real  property  of  the  tes- 
tatrix, with  eontin^nt  remainders  to 

their  beirs,  on  the  death  of  one  of  the 
grandchildren  her  heirs  do  not  take  by 
descent  from  her,  but  under  the  will  as 
the  persons  designated  to  take  on  the 
termination  of  her  life  estate;  and  the 
words  ''executors,  administrators,  and 
assiens"  were  probably  added  to  make 
it  certain  that  the  helm  took  a  fee  in 
the  real  estate,  and  took  the  personal 
Droporty  abaolately. 
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2.  Where  one  of  the  grandchfldren  died 
leaving  no  iesne,  nor  father  or  mother, 
but  leaving  a  husband,  the  tenant  in 
this  action,  and  her  three  brothers,  de- 
mandants herein, — being  the  remaining 
tm«e  grandchildren  named  in  the  will,— 
under  the  statute  of  this  State  as 
amended,  the  husband  takes  an  estate 
in  fee  preciBely  as  an  heir  takes*  and 
judgment  should  be  entered  fordemand- 
ants  for  three  undivided  foorth  parts  of 
the  land  demanded,  and  for  the  tenant 
for  one  undivided  fourth  part,  and  the 
tenant  should  be  allowed  costs  accruing 
suioe  be  filed  bis  plea  under  which  he 
disclaimed  to  the  three  undivided  fourth 
parts. 

(Suffolk  Filed  Januatr  10^  1087.) 

ON  agreed  facts.  Judgment  reverted. 
W rit  of  enfiw.  Ami  Lavery  died  testate, 
on  AuffUBt  19,  1867,  leaving  a  will  which  was 
duly  allowed  in  the  Probate  Court  on  Septem- 
ber 80, 1867,  the  material  part  of  which  was  as 
follows: 

"  I  give,  devise,  and  bequeath  to  my  said  four 
grandcbildren,  Susan  M.,  John  W.,  Francis  J., 
and  Alpbonso  L.  Lavery,  the  survivor  or  sur- 
vivors of  them,  the  use,  income,  and  improve- 
ment of  all  the  rest  and  residue  of  my  estate 
and  property,  whether  real,  personal,  or  mixed, 
of  which  I  shall  die  seised  or  possessed,  for  and 
during  their  respective  lives,  in  equal  shares; 
and  when  they  shall  respectively  decease,  to 
their  respective  heirs,  executors,  administra- 
tors, and  assigns  forever.  Provided,  however, 
that  a  seat  in  my  pew  in  the  Church  of  St. 
Peter  and  St.  Paiil  ^all  be  reserved  for  the  use 
of  Anna  A.  Colllnsorberroothcr  Mary  Collins, 
so  long  as  either  of  them  shall  live.  My  will 
is  that  said  pew  shall  not  be  sold." 

She  left  at  the  time  of  her  death,  as  her  next 
of  kin  and  only  heirs,  four  grandchildren  as 
above  named,  being  the  children  of  Francis  and 
Elizabeth  Lavery,  said  Francis  being  the  son  of 
the  deceased,  who  died  June  9,  1800,  and  said 
Elbiabeth.  his  wife,  died  April  11.  1870.  One 
Patrick  Phillips  qualified  and  acted  as  executor 
of  SEud  estate;  and  filed  his  account,  which  was 
allowed  November 4, 1878, and  the  real  estate  of 
the  deceased  was  not  required  for  the  payment 
of  her  debts  and  legacies.  Susan  M.  Lavery, 
one  of  the  grandchildren,  married  John  J. 
Ea|»n,  the  tenant  in  this  action,  about  May  27, 
IdKl,  and  there  were  bom  of  that  marriage  two 
children,  named  Eugene  F.  J.  Eagan  and 
Francis  I.  P.  Eagan.  Said  children  both  died 
in  infancy,  prior  to  the  decease  of  said  Susan 
H.  Lavery,  who  died  intestate,  without  issue 
surviving  htr,  on  December  1, 1884,  leaving  no 
estate  other  than  aforesaid,  and  no  debts  out- 
standing, leaving  as  the  surviving  grandchil- 
dren of  said  Ann  Lavery,  JohuW.,fTancis  J., 
and  Alphonso  L.  Lavery  who  are  the  demand- 
ants  in  this  action.  No  conveyance  of  the  whole 
or  any  part  of  tbe  premises  bad  been  made  to 
said  tenant,  who  is  m  possession  of  and  claims 
title  to  one  undivided  fourth  part  of  the  prem- 
ises, described  lo  the  writ  as  his  rk^ht,  as  the 
aurvivii^  husband  of  sakl  Susan  M.,  and  the 
father  of  her  children. 

It  was  agreed,  for  tbe  purposes  of  this  actkm, 
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that  the  value  of  the  one-fomtii  faitereit  wis 
less  than  $5,000.  After  a  hearing  on  the  agreed 
facts  in  the  superior  court,  ju&ment  was  en- 
tered for  tbe  tenant  for  three  undivided  fourtti 
parts  of  tbe  demanded  premises  on  the  tenaoft 
disclaimer,  and  for  the  demandants  for  ooe  on- 
divided  fourth  part,  and  the  tenant  appeakdie 
the  supreme  Judicial  court 

Meaart.  H.  J.  Boardaaaa  and  Stephse 
H.  Tyng,  for  the  tenant: 

It  is  a  well-settled  rule  of  real  property, 
that  a  limitation  to  an  heir  in  a  devise  to  void, 
and  that  the  heir  cannot  be  a  purduuvr  (Oa. 
LitL  S2,  b)\  or,  to  state  the  rule  more  fully,  if 
a  man  devises,  by  his  will,  hislandtohisheiral 
law  and  his  heirs,  in  such  case  the  devise,  si 
such,  is  void,  and  tbe  heir  will  take  by  descent, 
and  not  by  purchase,  for  tbe  reason  that  the- 
title  by  descent  is  the  worthier  and  betto*  title, 
by  taking  away  tbe  entry  of  those  who  miglii 
have  a  right  to  the  land. 

PoweU,  Devises,  m,  430;  6  Cruise,  OneoL 
ed.  151;  1  Jarm.  WUU,  67;  v.  Pogt,  7 

Cush.  161,  168.  See  also  Bean  v.  JZKSKfi,  8 
Gray,  86,  98;  Sedgwick  v.  Minot,  «  Allen.  171; 
Bieree  v.  Smith,  18  Allen,  42;  2  Waahb.  Real 
Prop.  3d  ed.  pp.  528,  558,  562. 

If  tbe  devise  be  not  void  for  the  reason  above 
stated,  tbe  devisees  too^  the  fee  because  of  the 
use  of  the  words  "  han  and  assigns"  in  the 

Bacon  v.  Woodward.  IS  Qray.  876,  881, 8& 
Broton  v.  MernU.  181  Mass.  834, 885;  ReOetr. 
Meins,  185  Mass.  281.  384. 

Tbe  testatrix,  it  is  true,  uses  the  words  '*  for 
and  during  their  respective  lives,"  hut  this  bt- 
ing  repugnant  to  the  subsequent  words  "  hein 
and  assigns,"  the  latter  iwhich  are,  as  aaid  io 
&rown  V,  MerriU,  mpra,  "  commonly  med  io 
deeds  and  wills  to  denote  a  fee")  should  prevaiL 

Datea  v.  Siean,  4  Mass.  208,  215. 

This  coDstruction  is  also  in  accordance  widi 
the  principle  that  "  it  is  contraiy  to  the  fot- 
sumed  intent  of  the  testator  to  narrow  the  bene- 
fit intended  for  the  first  object  of  his  bonn^, 
for  the  benefit  of  an  object  more  remote." 

Loven'ngv.  Minot,  9  Cush.  151,  167;  Dam- 
reU  V.  Hartt,  187  Mass.  218,  220. 

The  provisions  of  Gen.  Stat  diap.  89,  $  19 
(Pub.  Stat.  chap.  136,  %  4)  do  not  apply  in  tbii 
case: 

].  Because  the  grandchildren  took,  as  above 
stated,  by  descent. 

"  Statutes  are  not  to  be  construed  as  t^jng 
away  a  common-law  rifdit,  unless  the  falestinn 
is  manifest." 

Parsons,  Ch.  J.,  in  Mdody  v.  Reab,  4  Mass. 
478. 

Being  in  derogation  of  the  common  law,  tbi> 
statute  should  be  strictly  construed.  It  mod; 
provides  that  "  the  conveyance  ahall  he  coo- 
strued  to  vest,"  etc.  It  is  a  mere  rule  of  con- 
struction affecting  operative  conveyances  obIt, 
and  has  no  beumg  whatever  upon  any  coB' 
veyance  which  is  void  as  transgreesiDg  way  of 
tbe  settled  rales  of  law.  It  cannot,  thereBve.. 
have  the  effect  of  taking  from  the  heirs  <tf  tbe 
testatrix  their  "  worthier  and  better  title"  ttf 
descent,  and  substituting  therefor  an  inferfor 
title  under  the  devise. 

The  cases  of  Bawen  v.  PorUr,  4  Pl^  IWl 
and  Putnam  v.  Gleaton,  99  Mass.  454,  do  Ml 
mfUtate  against  this  porition,  for  then  tte  Kb 


Digitized  by 


Google 


1887.  Latbrt 

tenukta  were  not,  as  In  thb  cue,  the  "mly 
beira  at  law"  of  the  testator;  and,  although  in 
the  case  of  Bartoa  v.  Bigelow,  4  Qray,  848,  868, 
Shaw.  Ch.  J.,  speaks  of  this  statute  as  one 
which  "  modifies,  controls,  and  to  some  extent 
leveraes  the  rule  in  Sfialte^  Ckue,  jet  it  was  not 
applied  in  the  case  of  EUitv.  Page,  7  Gush. 
161,  where,  excepting  that  a  contingent  interest 
was  carved  out,  the  terms  of  the  devise  won 
equivalent  to  those  used  by  this  teat^rlx. 

8.  Because  if  the  devise  be  valid,  this  will 
does  not,  in  the  terms  of  the  statute,  devise  the 
luid  "to  a  person  for  his  life,  and  after  his 
death  to  his  heirs  in  fee,"  or  by  words  to  "  that 
effect;"  for  the  use  of  the  word  "  assigns"  en- 
tirely changes  the  effect. 

See  Weld  v.  WiUiamt,  18  Met.  (Mass.)  486, 
Asm,  and  cases  above  cited. 

If  the  heirs  of  the  testatrix  took  the  fee  in 
the  demanded  premises,  whether  by  descent  or 
by  the  devise,  the  tenant,  as  the  surviving  hus- 
rand  of  the  deceased  granddaughter,  is  entitled 
to  her  undivided  fourth  part  in  fee,  she  having 
lud  by  him  children  bom  alive,  having  died 
intestate  and  leaving  no  isstie  living-,  and  stu^ 
fourth  part  not  exceeding  $5,000  in  value. 

Stat  1880,  chap.  211,  §  1;  Pub.  Stat.  chap. 
1S4,  1. 

Mr,  John  F.  Cronin,  for  demandants: 

Agreed  facts  waive  all  matters  of  pleading, 
so-  that  the  declaraticm,  general  issue,  and  dis- 
claimer may  be  laid  aside  and  such  judgment 
rendered,  regardless  of  the  pleadings,  as  the 
agreed  facts  will  warrant. 

Baty  V.  Carrier,  98  Mass.  000;  We^Bixd>ttry 
T.  Mimt,  li4  Mass.  546. 

The  aCTeed  facts  show  that  plaintiff  and 
Susan  M.  £)agan  took  under  said  will,  as  tenants 
in  common,  an  estate  for  their  lives,  and  that, 
at  their  deceaw,  their  heirs  take  an  estate  in  fee 
^ple  by  purchase  undN  add  will,  and  that 
the  win  of  said  Susan  M.  took  no  Interest  in 
the  premises  by  descent. 

Oen.  Btat.  chap.  80,  13,  18;  Pub.  Stat, 
chap.  126,  4, 5;  Putnam  v.  Gleamm,  90  Mass. 
454;  Bowers  v.  Porter,  4  Pick.  198. 

The  estate  held  by  Susan  M.  for  life  did  not 
vest  in  her  heirs  till  her  decease,  for  no  one  is 
heir  of  the  living. 

Putnam  y.  Oka»n,»upra;  S  Bl.  Com.  chap. 
8.  p.  170. 

The  defendant  (late  husband  of  said  Susan 
H.)  took  nothing  in  the  premises  under  said 
will,  for  he  was  not  an  heir  of  said  Susan  M. 

Gen.  Stat  chap.  90,  g  19;  Lord  t.  Bourru, 
68  Me.  879. 

Judgment  Aould  be  entocd  for  plaintiffs 
tor  all  demanded  [wemiaes  and  costs  (Pub. 
Stat  chap.  198.  10;  chap.  178,  ^  7;  WelU 
V.  09bom,  2  Mass.  446;  Bie/tai-dav.  RandaU,  4 
Gray,  68;  GiU  v.  Eattham,  134  Mass.  807; 
K^ey  V.  Mein§,  1^35  Mass.  331).  or  else  judg- 
ment should  be  entered  that  plaintiffs  recover 
costs  and  each  plaintiff  recover  an  undivided 
third  part  of  the  demanded  premises;  for  the 
ladgnKDt  should  be  co-extennve  with  and  con- 
form to  the  title  proved. 

Pub.  Stat  chap.  198.  g  10;  chap.  173,  8.  4; 
Baekut  v.  Chapman,  111  Mass.  886;  Butrick  v. 
TUion,  141  Mass.  98:  WebOer  v.  Vandewnter, 
«  Gray.  428. 

Field,  J.  delivered  the  opinicni  of  ttw  ooart: 
2  BUM. 
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By  the  seventh  article  of  the  wilt,  aa  wecon- 
strueit,  the  four  grandchildren  took,  as  tenants 
in  common,  life  estates  in  the  real  property  of 
the  testatrix,  with  contingent  remainders  to 
their  heirs.  Pub.  Stat.  chap.  138,  %  6;  chap. 
126,  §  4;  Gen.  Btat.  chap.  89.  §  8;  chap.  89, 
^  12;  Putnam  v.  Oleaaon,  99  Mass.  464. 

On  the  decease  of  Susan  M.  Lavery,  one  un- 
divided quarts  of  the  real  proper^  vested  by 
the  will  in  the  persons  who  were  then  her  heirs. 
These  heirs  do  not  take  by  descent  from  Susan, 
but  under  the  will  as  the  persons  designated  to 
take  on  the  termination  of  ber  life  estate,  and 
the  remainder  is  contingent  because,  until  her 
death,  it  cannot  be  determined  who  her  heira 
will  be.  The  words  of  the  will,  "to  tiieir 
respective  hdrs,  executors,  administrators,  and 
assigns,"  are  to  be  construed  as  if  they  read, 
"  to  their  respective  heirs  and  their  executors, 
administratois,  and  assigns."  and  the  words 
"executors,  administrators,  and  assigns"  were 
probably  added  to  make  It  certain  that  the  heira 
took  a  fee  in  the  real  estate,  and  took  the  per- 
sonal property  absolutely.  The  same  conclu- 
rion  la  reached  if  these  words  are  disr^arded. 

Without  tliein  the  intent  is  clear  that  the 
grandchildren  should  take  only  a  life  estate, 
and  that  on  their  decease  respectively  the  prop- 
erty should  go  to  their  heirs,  and  this  Intent  is 
not  to  be  defeated  by  the  addition  of  formal 
words  like  these,  when,  in  the  conoection  in 
which  they  are  tued,  their  significance  la  un- 
certain. 

Susan  M.  Lavery  died  December  1,  1884, 
leaving  no  issue  nor  father  nor  mother^  but 
leaving  a  husband  who  is  the  tenant  in  this  ac- 
tion, and  leaving  three  brothers  who  are  the  de- 
mandants. These  demandants  are  the  remain- 
ing grandchildren  of  the  testatrix  named  tn  the 
seventh  article  of  the  will,  and  by  the  will  they 
took  a  life  estate  in  three  quarters  of  the  land 
demanded,  and  if  they  are  the  sole  heirs  of 
Susan  tbev  took  on  her  death  an  estate  in  fee 
simple  in  the  remaining  quarter.  This  quarter 
is  of  less  value  than  $6,000.  Susan  left  no 
estate,  and  the  claim  of  the  tenant  is  that,  under 
Slat.  1880,  chap.  211.  g  1  (Pub.  Stat.  chap.  134, 
1),  he  would  have  taken,  as  heir  of  Susan,  an 
estate  in  fee  in  this  one  quarter  if  Stiaan  had 
died  seised  of  it  and  intestate,  and  that  on  her 
death  he  took  the  same  estate  under  the  will, 
as  he  was  the  only  person  who  could  be  called 
her  heir  to  this  propertv. 

The  word  "heir"  of  iteelf  imports  succession 
to  property  ab  intestato.  Blackatone's  defini- 
tion is  this:  "  An  heir,  therefore,  is  be  upon 
wliom  the  law  casts  Uie  estate  immediately  on 
the  death  of  the  uiceator."   2  Com.  SOI. 

But  in  defending  the  ancient  rule  tbat  the 
inheritance  shall  never  descend,  he  says:  "We 
are  t)  reflect,  in  the  first  place,  that  aU  rules  of 
BuccessioD  to  estates  are  creatures  of  the  civil 
polity  and^rMptwiYm  merely."  Id.  211.  After 
the  rule  was  adopted  that  inheritances  might 
descend,  the  ancestor  was  the  person  from 
whom  the  inheritance  devolved  upon  the  heir, 
and  a  child  might  be  the  ancestor  of  his  parent. 
The  earliest  rules  for  the  descent  of  real  prop- 
erty upon  the  death  of  the  owner  of  an  inherit- 
able estate  were  established  by  the  customary 
law,  but  the  common  law  has  been  largely 
changed  in  England  by  statute,  and  in  this 
Commonweami  the  descent  of  real  estatea  held 

71 


Digitized  by 


New  Esolakd  Repobteb— Sup.  J  no.  Ct.  of  Massachubbits. 


Ja 


in  fee  simple  has  from  very  early  times  been 
regulated  by  statute.  It  in  the  law,  wbetlier 
customary  or  statutory,  which  determiaes  who 
shall  inherit  real  property  when  the  owner  dies 
iDtestate,  and  the  law  alone  decides  whether 
the  word  "heirs"  shall  include  relations  or 
connections  by  afSoity,  as  well  as  relations  by 
coDsanguinity.  An  heir,  therefore,  is  he  upon 
whom  the  law  casts  an  estate  of  inheritajice 
immediately  on  the  death  of  the  owner.  Dower 
and  an  estate  by  the  curtesy  were  initiate  dur- 
ing the  life,  and  became  consummate  on  the 
death,  of  the  husbandor  wife  who  was  the  owner 
of  an  estate  of  inheritance,  and  these  estates 
could  not  be  defeated  by  the  alienation  or  by 
the  will  of  the  owner  of  the  inheritance,  and 
could  not  be  taken  for  the  payment  of  his  debts, 
and  the  wife  or  the  husband  did  not  take  as 
heirs,  but  as  purchasers.  But  Stat.  1880. 
chap.  311,  1,  if  "any  person  shall  die  in- 
testate without  leaving  issue  liviog.  and  shall 
leave  a  husband  or  wife  surviving,  such  hus- 
band or  wife  shall  take  in  fee  the  real  estate  of 
such  deceased  to  an  amount  not  exceeding 
$5,000  in  value,"  and  this  by  ^  3  may  be  set  off 
by  metes  and  bounds,  as  partition  of  land  is 
made,  or  may  be  assigned  as  an  undivided  por- 
tion. Under  this  statute  the  husband  or  wife 
takes  only  if  the  deceased  dies  intestate  seised 
of  the  estate,  and  tbey  take  in  fee;  they  take 
also  subject  to  the  liability  of  having  the  land 
sold  to  pay  the  debts  of  the  deceased  and  the 
expenses  of  administration.  If  there  was  ever 
any  doubt  about  this,  the  doubt  was  removed 
by  Stat.  1881,  chap.  112,  g  1,  which  amended 
Stat.  1880,  chap.  221,  %  1,  by  inserting  after  the 
woi-d  '*  deceased  "  the  words  "  remaining  after 
the  payment  of  the  debts  of  the  deceased." 
See  Pub.  Stat.  chap.  134,  §  3. 

In  all  essential  respects  the  husband  or  wife 
takes  an  estate  tn  fee  nnder  Stat.  1880,  cbap. 
S21,  1,  precisely  as  an  heir  takes,  and  we  think 
they  are  to  be  considered  as  statutory  heirs. 

Although  in  the  case  at  bar  tlic  heirs  of 
Susan  do  not  take  from  her  by  inheritance,  but 
take  as  persons  designated  the  will,  yet  we 
know  of  no  way  oi  determining  the  persons 
intended  by  the  will  except  by  ascertaining  the 
persons  who  by  law  would  have  inherited  the 
estate  from  her  if  she  had  died  seised  of  it  and 
intestate.  If,  in  determining  who  are  heirs,  we 
depart  from  our  statutes  and  go  back  to  the 
common  litw  or  to  the  customary  law  of  the 
coimty  of  Kent  in  gavelkind  tenures, we  might 
be  ra^uired  to  recognize  rules  of  descent  for  es- 
tates m  fee  simple,  which  have  not  been  in 
force  in  the  territory  of  this  Coipmonwealth 
since  the  paswge  of  chap.  14  of  the  Province 
Laws  1683.  1698.  1  Province  Laws,  Stat.  p. 
43.  See  Ancient  aiarters,  chap.  104,  ^  8  (1641). 

In  cases  where  the  word  "heirs"  in  a  deed 
or  will  has  been  construed  to  mean  distributee 
or  personal  property  under  the  Statute  of  Dis- 
tribution, and  that  statute  has  given  the  whole 
or  a  part  of  the  personal  property  of  a  deceased 
husband  or  wife  to  the  wife  or  the  husband, 
they  have  taken  the  property  in  the  same  man- 
ner as  under  the  statute.  Sw^et  v.  Dvtton,  109 
Mass.  589;  Minot  v.  Uarrit,  132  Mass.  528; 
IhughUm  v.  Kendall,  1  Allen,  72;  Ut;  Stevens' 
Trmta,  L.  R.  15  Eq.  110;  Jacobs  v.  Jacobs,  16 
Beav.  557;  Doodyy.  Higgins.  3  Kay  &  Johns. 
739;  \Vingfi^y.Wingfieid,9C\i.  Div.  658,666. 


"^y  the  English  courts  tiie  hnabsnd  is  exd 
ed  from,  while  the  wife  is  included  among, 
distributees  of  personal  estate,  because  it  isb 
that  a  husband  does  not  take  the  personal  en 
of  a  deceased  wife  by  virtue  of  the  Statute 
Distribution.  In  the  case  at  bar  the  husbi 
takes  the  estate  imder  the  statute,  and  not 
virtue  of  any  marital  rights  at  common  L 
Milne  v.  OiibaH,  2  De  oTH.  &  O.  71S;  6 
G.  M.  &  G.  609. 

In  many  of  the  cases  in  which  it  has  li 
decided  that  the  husband  is  not  heir  to  the  v 
or  the  wife  to  the  husband,  there  has  b 
no  statute  which  has  given  to  either,  in  the: 
property  left  by  the  other,  any  such  eslatf 
that  given  by  Stat.  1880,  chap.  311,  §  1  (F 
Stat.  chap.  134,  g  1). 

The  judgment  is  reversed,  and,  as  the  cas 
submitted  upon  agreed  facta,  judgment  maj 
entered  without  reirnnl  tn  itie  form  of  the  pit 
ings.  Judgment  I'IkiuIiI  Iji'  onttTfd  forlhe 
mandanta  for  itiV  f  uiidiviileil  fourth  partx 
the  land  demands!,  and  for  tlie  tenHiit  for 
undivided  fourth  part,  and  for  his  costs  act 
ing  rince  he  filed  hia  ^ea  nnder  vhich  he  i 
cuumed  title  to  three  undirlded  ibartb  pa 
GoUv.  Eaatham,  124Mbm.  807:Poh.8tiLeii 
173.  §  9. 

So  ordered. 


William  BASCOM 
e. 

Patrifk  DEMPSEY. 

In  an  action  of  trespass  for  Injury 
the  reversion,  where  plaintiff  is  in  ( 
session  only  throuffh  nis  tenants,  i 
were  theninaetuaTpossession,  plain' 
should  alle^  the  acts  of  the  defei 
ant,  and  that  they  were  an  injury  to  1 
reversion.  Wron^ul  acts  alleged  mer 
as  aggravation  are  not  sufficient  to  r 
der  them  a  foundation  for  the  suit 

(Ulddleeex  FUed  Jaouaiy  10. 1887.1 

ON  plaintiff's  exceptions.  Ovemtitd, 
Action .  of  tre^MBB  gueare  dausum  fi^ 
Trial  in  the  superior  court  before  Mason.  J. 

The  declaration  alleged  that  the  defend 
forcibly  entered  tbe'plaintiff's  close,  situala 
I  Lowell,  and  carried  away  the  soil  thereof,  bi 
a  building  thereon,  and  broke  down  and 
jured  a  privy  vault  thereon. 

The  plaintiff  proved  title  to  the  memii 
The  evidence  as  to  the  tresptass  tended  to  pn 
that  the  defendant  dug.  holes  and  built  a  p 
of  a  building  on  the  premises,  and  in  excti 
ing  for  the  foundation  of  the  building  be  tc 
away  the  soil  from  one  side  and  undermii 
a  large  privy  vault,  built  of  orick  and  ceme 
and  some  six  feet  deep,  and  situated  od  i 
plaintiff's  premises  near  the  line  of  the  defei 
ant's  premises,  and  cracked  the  walls  of  i 
same  and  caused  the  contents  to  leak  out,  a 
necesaJtated  its  repair  by  the  pl^ntiff,  by  lini 
the  Inside  with  brick  and  cement;  that  in  a 
sequence  of  such  breaking  of  the  vault  and 
leaking,  the  plaintiff,  before  repairing  it,  b 
been  complained  of  in  the  Lowell  police  cot 
for  maintaining  it  In  a  leaky  conditioo,  b 
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been  fotuid  guilty,  aod  seoteDced  to  pay  a  flue 
and  costs. 

The  premises  coosUted  of  a  block  of  stores 
fronting  on  Merrimack  Street,  and  in  the  rear 
of  tlie  stores  was  an  open  yard,  on  a  part  of 
which  the  holes  were  dug  and  the  building 
complained  of  built,  and  in  which  was  tlie  privy 
vault  before  described. 

The  yard  and  privy  were  used  in  common  by 
the  occupaota  of  the  stores.  At  the  time  of  the 
trespass  the  stores  were  rented  to  different  ten- 
ants by  the  plaintiff,  and  the  tenants  were  then 
in  actual  possession. 

The  plaintiff  teatifled  that  he  had  no  posses- 
sion of  the  premises  except  through  his  tenants. 
There  was  no  evidence  as  to  the  character  ot 
the  tenancy. 

After  the  evidence  was  in.  the  court,  at  the 
request  of  the  defendant,  ruled  tiiat  the  action 
could  not  be  maintained,  on  the  ground  that 
the  plaintiff  had  introduced  no  sufficient  evi- 
dence of  possession,  and  ordered  a  forma 
verdict  for  the  defendant.  The  plaintifl  alleged 
exceptions. 

Mr.  William  H.  Anderson,  for  plaintiff: 

The  plaintiff  could  well  maintain  the  action 
for  the  injuries  to  his  reversionary  interest,  al- 
though the  premises  were  in  the  possession  of 
tenants. 

Starr  v.  Jaekaon,  11  Mass.  519;  French  v. 
Ii\iUrr,  28  Pick.  106;  Ilattingi  v.  Litermore,  7 
Grav,  194. 

If  the  declaration  alleges  such  acts  on  the 
part  of  the  defendant  as  must  necessarily  in- 
jure the  reversionary  interest,  the  action  may 
De  maintained  lor  such  injuries,  althouj^ 
declaration  does  not  all^  that  they  were  done 
to  the  reversion. 

Summer  v.  TiUaton.  7  Pick.  198. 

The  evidence  as  to  the  erection  of  a  building 
by  the  defendant  on  a  t>art  of  the  premises,  and 
the  undermining  and  cracking  of  the  walls  of 
so  large  a  inivy  vault,  proved  an  injury  to  the 
revnrnon. 

The  case  should  have  gone  to  the  jury,  and 
thev  should  have  determmed  by  their  verdict, 
under  proper  instructions  from  the  court  as  to 
the  distinction  between  injuries  to  the  posses- 
sion and  the  reversion,  whether  there  was  any 
injury  to  the  reversion  and  if  so  how  much. 

HattingB  v,  Livermore,  7  Gray,  194;  Baker  v. 
Sandersmi.  3  Pick.  348. 

Memra.  Pratt  A  QoIbu  and  John  Mar* 
ren,  for  defendant: 

The  gist  of  the  action. — trespass  quare  clan- 
gum, — is  the  violation  of  the  plaintiff's  posses- 
sion. Whatever  allegations  there  maybe  in  the 
declaration  of  wrongful  acts  of  such  character  as 
would  j^ve  a  cause  of  action  to  a  reversioner 
are  alleged  merely  as  aggravation,  and  not  in 
such  manner  as.to  render  them  the  foundation 
of  the  suit. 

Kruipp  V,  Sloeomb,  0  Gray,  78,  75;  PMpt  v. 
Morse,  Id.  307;  Gilbert  y.  Thampaon,  9  Cush. 
348,  350. 

Furthermore,  the  bill  of  exceptions  finds  that 
the  premises  "  at  the  time  of  the  trespass  were 
rented;"  "  that  the  tenants  were  then  in  actual 
possession;"  that  "  there  was  no  evidence  as  to 
the  character  of  the  tenancy,"  whether  at  will 
or  for  >^ears,  by  oral  or  written  lease,  and  that 
the  plaintiff  "had  no  possession  of  the  prem- 
ises except  through  his  tenants."  The  case  then 

2  Mass. 


was  even  stronger  "tiian  those  below  cited,  and 
comes  fairly  wttbin  the  rule  there  laid  down. 

Woodman  v.  Fratu^  14  Allen,  198;  Good- 
ing V.  £K«a,  103  Mass.  800.  862;  Dmrforn  t. 
Weatnan,  180  Mass.  388. 

Field.  J.,  delivered  the  opinion  of  the  court: 
The  ruling  of  the  court  was  correct.   If  the 

elaintiff  was  not  in  possession  * '  except  throu^ 
Is  tenants,"  who  "  were  then  in  actual  posses- 
sion," and  the  actsof  the  defendant  were  an  in- 
jury to  the  reversion,  the  declaration  should 
have  so  Sieged  the  facts.  Woodman  v.  FraneU, 
14  AUen,  198;  Gooding  v.  &tea,  1U3  Mass.  860; 
Dearborn  v.  WeUman,  180  Mass.  288. 
Bte^ioM  owrrvied. 


SLATER  WOOLEN  CO. 
r. 

Bufus  LAMB. 

1.  There  is  a  distinction  between  a  cor- 
poration making  a  contract  in  excess 
of  its  powers,  and  making  a  contract 
wbiob  it  is  prohibited  by  statute  from 
making,  or  which  is  gainst  public  pol- 
icy or  sound  morals. 

3.  There  is  also  a  distlnetion  between 
■alsu*  for  the  breach  of  a  contract 
wholly  ezeeutoryand  suing  to  recover 
the  ralne  of  property  which  has  been 
received  and  retained  by  defendant 
under  a  contract  execnted  on  the  part 
of  the  plaintiff. 

3.  Where  defendant,  under  the  contract 
with  the  OOTPoration,  has  received  the 
goods  and  retained  and  used  them,  the 
corporation  may  maintain  an  action 
for  their  Talne.  notwithstanding  the 
■ale  of  the  goods  was  nltra  vires. 

(Worcester  Filed  January  10, 1887J 

ON  proof  of  defendant's  exceptions.  Over- 
ruled. 

Action  of  contract  upon  an  account  annexed 
for  floods  sold  to  defendant.  Trial  in  the  su- 
perior court  before  Bacon,  J.,  where  the  jiuy 
returned  a  verdict  for  the  plaintiff  and  the  de- 
fendant tendered  a  bill  of  exceptions  in  sub- 
stance as  follows: 

At  the  trial  plaintiff  introduced  evidence 
tending  to  show  that  the  defendant  had  pur- 
chased and  received  the  goods  as  charged  in 
the  plaintiff's  declaration,  but  the  defendant  de- 
nied having  bought  the  goods  of  the  plaintiff 
or  at  the  plaintiff's  store.  The  plaintiff  intro- 
duced evidence  of  its  incorporation,  the  certifi- 
cate issued  setting  forth  that  the  company  was 
organized  "for  the  purpose  of  manufacturing 

1  fabrics  of  wool  and  worsted,  or  of  a  mixture 
thereof  with  other  textile  materials."  It  was 
agreed  that  the  business  was  carried  on  in  the 
name  of  Samuel  Slater  &  Sons,  until  July  1, 
i876,  and  in  the  name  of  H.  N.  Slater  between 
July  1, 1876,  and  Mai-ch  1.  1877,  and  after  the 
latter  date  under  the  name  of  Slater  Woolen 

I  Company.  The  defendant  sA  up  that  plaintiff 
had  no  power  under  its  corporate  act  to  carry 
on  business  of  selling  groceries,  dry  goods,  and 
kindred  articles;  and  also  that  u  defendant 
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ever  had  the  goods  named  ia  plaiotiff'a  declar- 
ation, be  did  not  purdiaae  them  tcom  the  lUaln- 
dfF,  but  from  Sunuel  Slater  &  Sods  and  H. 
N.  Slater.  Defendant  produced  pass-books 
abowing  the  account  to  have  been  in  the  name 
of  Samuel  Slater  &  Sons  and  H.  N.  Slater,  and 
not  in  the  name  of  Slater  Woolen  Co.,  the 

SlaintifF  in  the  action.  It  also  appeared  that 
efendant  was  not  in  the  employ  of  the  plain- 
tifl,  or  of  Samuel  Slater  &  Sons,  or  H.  N.  Slater, 
donng  any  part  of  the  time  covered  bv  the 
declaration,  and  did  not  receive  these  goods  in 
payment  for  services  rendered  plaintiff  corpo- 
ration. There  was  evidence  tending  to  show 
that  defendant  bad  no  knowledge orbolice  that 
plaintifF  was  the  owner  of  said  store  from  which 
the  articles  sued  for  were  purchased.  Plain- 
tiff contended  that  the  Slater  Woolen  Co.  was 
the  sole  owner  and  famished  all  the  money  to 
cany  on  the  business,  and  that  it  did  carry  on 
the  business  in  the  name  of  S.  Slater  &  Sons 
and  H.  N.  Slater,  as  its  agents,  but  did  not 
contend  that  it  ever  gave  notice  to  the  world 
that  they  were  its  agents  in  any  way.  It  also 
appeared  that  the  Slater  Woolen  Co.  fuiiiished 
the  money  the  business  was  carried  on  with, 
and  charged  Samuel  Slater  &  Sons  and  H.  N. 
Blater  interest  on  the  money  they  used,  and 
gave  them  credit  for  interest  on  the  money  de- 

rited  with  it  by  Samuel  Slater  &  Sons'  and 
N.  Slater;  and  the  hooks  of  H.  N.  Slater,  as 
introduced  by  plaintiff,  showed  H.  N.  Slater 
was  indebted  to  Slater  Woolen  Co..  March  1, 
1877.  in  the  sum  of  91 1.497.55. 

The  defendant  aaked  the  court  to  instruct  the 
jury:  (1)  that  coiporations  are  limited  in  tiieir 
powers  by  their  act  of  incorporation;  (2)  that 
corporations  have  no  power  to  appoint  agents 
for  transactioD  of  business  not  authorize  by 
their  act  of  incorporation;  (3)  that  in  order  to 
entitle  the  plaintiff  to  recover,  it  must  show 
that  it  is  legally  incorporated  for  the  pur- 
pose of  carrying  on  the  business  for  which  tills 
action  is  brought;  (4)  that  if  the  juiv  find  that 
during  the  time  covered  by  the  plamtiff's  bill 
of  items,  the  business  was  carried  o^  by  Sam- 
uel Slater  &  Sons  and  H.  N.  Slater,  then  it 
cannot  recover,  and  it  would  make  no  differ- 
ence whether  plaintiff  furnished  the  capital  or 
not 

,  To  the  first  three  requests  the  court  refused 
80  to  rule,  and  to  the  fourth  ruled  that  If 
the  jury  found  that  the  busioess  was  the  busi- 
ness of  the  Sinter  Woolen  Co. ,  carried  on  in  the 
name  of  Samuel  Slater  &  Sons  and  H.  N. 
Slater  as  its  agents,  then  plaintiff  could  re- 
cover, if  the  jury  found  defendant  was  indebted 
to  either  Samuel  Slater  &  Sons  and  H.  N. 
81atra>,  or  Blater  Woolen  Co.  To  which  rul- 
ing and  refusal  to  rule  the  defendant  excepted. 

The  presiding  Judge  disallowed  the  excepr- 
tions,  and  the  defendant  filed  a  petition  in  the 
supreme  judicial  court  to  establish  the  truth 
of  the  exceptions,  which  was  referred  to  a 
commisdoner,  who  made  the  following  re- 
port: 

"I  find  and  rqmrt  thatdefendant'sexceptions 
as  filed  would  be  conformable  to  the  truth  if 
the  following  changes  and  additions  were  made: 
After  the  words  'showed  H.  N.  Slater  was 
indebted  to  Slater  Woolen  Co..  March  1,  1877. 
in  tiw  sum  of  $11,497.05,'  add  Uie  following: 
'Said  books  diowed  that  said  amount  was 
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transferred  as  a  balance  to  theaccount  of  Slater 
Woolen  Co.  by  charging  aM  balance  to  aaid 
Slater  Woolen  Go.*8  acoonnt,  and  crediting  tiw 
same  to  the  account  of  H.  N.  Slater.  There 
was  evidence  tending  to  show  that  the  businest 
was  done  by  S.  Slater  &  Sons  and  by  H.  X. 
Slater  merely  as  the  agents  of  the  Slater  Wocd- 
en  Co.'  Strike  out  an  from  the  end  of  the 
fourth  request  for  ruling  to  the  words  'to 
which  rubng,'  the  words  to  be  stricken  oai 
being,  in  this  report,  enclosed  In  bnudceta,  and 
substitute  therefor  the  toiXawing:  'When  tbe 
plaintiff  offered  in  evidence  its  certificate  of 
incorporation,  the  defendant  objected  to  the 
admission  thereof  for  the  reason  that  it  doa 
not  appear  to  be  a  corporation  organized  for 
the  purpose  of  carrying  on  this  busmees  which 
the  action  was  brought  tor.  The  court  re- 
marked: '"Hiat  question  wDl  be  open,"  sod 
overruled  the  objection,  the  defendant  taking 
no  exception.  At  the  close  of  the  evidence  the 
defendant  presented  the  four  requests  fm>  rul- 
ings, and  claimed  that  the  business  transacted 
by  the  plaintiff,  as  allied,  was  not  within  (he 
corporate  powers  of  the  plaintiff.  After  a  dis- 
cussion upon  that  question,  the  court  8aid,"0D 
the  first,  aeccod.  and  third  requests,  I  shall  d^ 
cline  so  to  rule.  The  fourth  I  dkall  give  In  i 
modified  form."  Tbereu[>on  the  couitsutanitted 
the  case  to  the  jury  and  instructed  them  as  fot* 
lows:  "You  are  to  determine  whet  her  this  tns- 
ness  wasreallythebusinessof  theSlaterWoolen 
Co.  during  the  time,  and  while  it  was  done  id 
tiie  name  of  H.  N.  Slater  and  S.  Slater  ft  8(w: 
because  it  is  evident  that  tills  action  could  sot 
be  maintained  for  anything  except  that  which 
was  done  in  the  nameof  Slater  WWoiCa,  sad 
unless  it  was  the  budness  of  Slater  Woolen  Ca. 
when  it  was  done  by  H.  N.  Slater  and  wbeo  it 
was  done  by  S.  Stater  &  Sons,  that  is  some- 
where from  '75  to  '77.  It  would  not  makeanj 
difference  If  this  bunness  was  the  busioesB  cJ 
the  Slater  Woolen  Go.  The  Slater  Wookn  Go. 
would  have  aright  to  bring itsaction in itsowa 
name,  although  it  had  done  business  by  tbe 
name  of  its  agent  H.  N.  Slaterand  S.  Slaleri 
Sons.  And  whether  itwasorwasnot  thebos 
ness  of  the  Slater  Woolen  Co.  depends  not  upoi 
the  fact  whether  the  Slater  Woolen  Co.  rar- 
nishod  the  capital  to  H.  N.  Slater  and  S.  Slsier 
&  Sons,  and  charged  them  interest  on  it.  tixi 
did  the  business  not  as  the  woolen  manufactar- 
ing,  but  the  business  was  done  and  actnallv 
transacted  for  and  in  behalf  of  H.  N.  Slsler 
and  8.  Slater  &  Sons,  then  of  course  this  actioB 
could  not  be  maintained  for  anything  that  nt 
sold  by  H.  N.  SlaterandSamuelSlater  ASoos- 
But  if  H.  N.  Sktcr  and  8.  Slater  ft  Sons  were 
mere  agenta,  with  an  undisclosed  prindpd,  d 
the  Slater  Woolen  Co.,  doing  boldness  for  the 
Slater  Woolen  Co.,  then  this  actiim,  altboo^ 
it  was  not  known  to  the  defendant  in  thtscsse, 
might  be  maintained  by  the  Stater  Woolen  Go. 
You  will  see  then  the  importance  of  distingdA- 
ing  carefully  between  the  business  of  the  Slater 
Woolen  Co.  J  done  by  its  agent  as  an  ondis- 
cloeed  principal  of  the  transaction,  and  tbe 
j  business  of  H.  N.  Slater  and  S.  SUter  &  Sov 
I  done  by  themselves.  The  burden  ia  upoaibt 
plaintiff  to  establish  this  fact  by  a  fsir 
ponderanoe  of  the  evidoice,  that  the  bodons 
was  done  for  and  in  behalf  of  the  Slato'Weota 
Ca,  for  and  in  behalf  of  that  company  ikK* 
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Dot  simply  that  they  loaned  the  capital  to  H. 
N.  .Slater  and  S.  Slater  A  Sons.  If  you  find 
thia  In  accordance  with  the  audlun^  report, 
the  retDainiDgpart  of  your  duties  will  be  small; 
because,  if  I  understand  it  aright,  there  are  cer- 
tain items,  amounting  to  some  $60,  which  were 
transacted  with  the  Slater  Woolen  Co.  in  that 
name,  and  the  auditor  finds  that  cwtain  amount. 
If  you  find  that  the  Slater  Woolen  Co.  was  a 
corporatioD  duly  established, — and  there  Is  evi- 
dence of  that,  and  it  is  suiflcient  for  vou  to  find 
the  fact  that  it  was  a  corporation  auly  estab- 
lished and  trusting  by  its  corporative  caj»city, 
— I  shall  instruct  you  that  if  you  find  thisa  cor- 
poration, the  plaintiff  can  recover  this  amount 
at  any  rate,  and  can  recover  further  if  you  find 
this  first  is8ue,whicb  I  have  been  stating  to  you, 
in  faTor  of  the  plaintiff."  " 

Mr.  W.  A.  GUe.  for  defendant: 

It  has  been  held  in  Butehen  eft  Droven  Bank 
T.  McDonald,  180  Mass.  264.  that  ooe  who  con- 
tracts with  a  <U  f<Kto  corporation  with  full 
knowledge  cannotdispute  the  lenity  of  itsor- 
ganizatloo. 

See  GAMfer  QUm  Co.    DewM,  16  Mass.  94. 

In  the  case  at  bar  the  defendMnt  was  not  in 
the  employ  of  the  plaintiff  cwpOTatlon  nor  in 
any  way  connected  with  it.  The  contract  was 
made  with  parties  in  their  own  names,  and  the 
business  was  not  such  as  the  corporatfon  could 
canr  on  under  its  ctiarter. 

2fat.  Fmberton  Bank  v.  Porter,  135  Mass. 
888,  886;  AUUbormtgh  Bank  t.  Bogert,  135 
Masa.88fi. 

Thiuthe  tawof  the  Commonwealth  underthe 
adjudications  of  its  supreme  court  leaves  this 
question,  and  thus  we  submit  it  to  the  court  as 
an  open  question.  1.  It  is  not  <^n  to  a  third 
party,  not  knowing  or  intending  to  deal  with 
the  corporation,  to  object  that  ute  corporation 
did  not  make  the  contract  because  it  could  not 
make  it.  3.  Could  this  ccoporationdel^ate  to 
another  what  it  could  not  do  itadf  ? 

No  brief  for  plaintiff. 

Field*  J.,  delivered  the  opinion  of  the  court: 
If  we  assume  that  the  truth  of  the  exceptions 
has  been  established,  we  think  that  they  must 
beovermled.  Tin  sabatance  of  the  d^endant's 
contention  is,  that  the  Slater  Wooloi  Co.  having 
been  incorporated  "  for  the  purpose  of  manu* 
factuiing  fabrics  of  wool  ana  worsted,  or  of  a 
mixture  thereof  with  other  textile  materials," 
could  not,  by  and  in  the  name  of  persona  who 
were  in  fact  keeping  a  store  as  its  agent,  but 
whose  agency  was  uodisdoeed.  sell  groceries, 
dty  goooa,  and  other  similar  articles  to  the  de- 
fendant, who  was  not  employed  by  the  com- 
pany, and  then  maint^n  an  action  against  him 
to  recoTer  either  the  price  or  the  vdue  of  the 
goods  sold.  If  the  goods  were  the  property  of 
uie  plaintiff  and  were  sold  by  its  ag«its,  the 
plaintiff  can  sue  as  an  undisclosed  principal. 
ClMter  Qlam  Oo.  t.  Beuxs,  16  Mass.  M. 

It  was  said  of  this  case  hi  DanU-^.fM  Ootony 
B.  R.(h.  181  Mass.  2S8,  378,  tiiat  "the  leading 
Teaatm  assigned  was, '  the  Legislature  did  not 
intend  to  prohibit  the  supply  of  goods  to  those 
employed  In  the  manufactory; '  in  other  words, 
the  contract  sned  on  was  not  ultra  virea.  That 
reason  being  decisive  of  the  case,  the  further 
suggestion  in  the  opinion, — 'Besides,  the  defend- 
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ant  cannot  refuse  payment  on  this  ground;  but 
the  Legislature  may  enforce  the  probitiition,  by 
causing  tike  charter  to  be  revoked,  wlien  they 
shall  det^mine  that  it  has  been  abused ' — was, 
as  has  been  since  pointed  out,  wholly  obiter 
dictum."  But  theweigbtof  autiioritr  supports, 
we  think,  the  last  reasoo  given  in  its  applica- 
tion to  the  facts  of  the  present  case.  There  is 
a  distlnc^n  between  a  corporation  malting  a 
contract  in  access  of  its  powers,  aod  making  a 
contract  which  it  is  prohibited  by  statute  from 
making,  or  which  is  against  public  policy  or 
sound  morals;  and  there  is  also  a  dlstioction 
between  suing  for  the  breach  of  a  contract 
wholly  executory,  and  suing  to  recover  the 
value  of  property  which  has  ^o  received  and 
retained  by  the  defendant  under  a  contract 
executed  on  the  part  of  the  plaintiff.  If  it  be 
assumed,  in  favor  of  the  defendant,  that  the 
contracts  of  sales  in  the  case  at  bar  were  ultra 
vire$  of  the  corporation,  they  were  not  con- 
tracts which  were  prohibited,  or  contracts 
which  were  void  as  against  public  policy  or 
good  morals;  the  defect  in  them  is,  that  the 
corporation  exceeded  its  powers  tn  making 
them.  The  defendant  under  these  contracts 
has  received  the  goods,  and  retained  and  used 
ibem.  We  think  that  the  corporation  can 
maintain  an  action  of  contract  against  the  de- 
fendant to  recover  the  value  of  the  goods.  We 
are  not  required  to  determine  whether  an  action 
can  be  maintained  to  recover  the  price,  as  no 
exception  has  been  taken  to  the  measure  of 
damages.  O/tetta'  Qlatt  Oo.  v.  Urawy,  16  Mask 
94;  WMtney  Amu  Oo.  t.  Barlow.  68  N.  T.  63; 
Woodruff  V.  Brie  R.  Co.  98  N.  Y.  609;  Nattau 
Bankv.  Jonea,Q6TH.  Y.  116;  Town»/iij>  of  Pine 
Orove  V.  Talcott,  19  Wall.  666-679  [86  U.  8.  bk. 
23.  L.  ed.  887,  2841.  Bee  Wfutvef/  v.  LeominOer 
Sannga  Bank.  141  Mass.  HR;  Bowditch  v.  Ntv 
England  L.  Bu.  Oo.  141  Haas.  893;  Wright  v. 
Pipe  Line  Oo.  101  Pa.  304. 

The  remainhig  objections  need  not  be  no- 
ticed. 


James  D.  FOWLER  et  al.. 

V. 

Fendley  PARSONS  et  at. 

1.  To  maintain  the  action  of  repI«Tlai 

Slaiotiff  must  have  the  rinfht  to  laaai«- 
iate  poaaeHlon  of  the  goods,  and  In 
the  case  of  imported  ifoods.  if  a  lien  at- 
taches for  the  dnties  due  tliereon,  and 
the  lien  is  not  waived,  it  must  be  dis- 
charged before  the  action  will  lie. 

2.  The  nesfleet  to  pajr  the  amount  of  the 
daties,  or  to  malce  a  tender  thereof,  is 
not  ezcosed  beeanae  it  would  be  nae- 
leu*  in  the  sense  that  if  such  payment 
or  tendw  bad  been  made,  defendant 
would  still  have  refused  to  atmender  the 
goods. 

8.  The  general  rule  is,  that  no  Hen  can  be 
implied  in  favor  of  a  person  who  acts 
adversely  to  the  rights  of  the  owner  of 
the  property;  but  where  eaeh  party 
eonteada  tliat  the  other  neflfleeted  to 
^eak  when  it  was  his  duty  to  apeak, 
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whereby  the  other  was  Intentionally 

viiUed  into  doing  or  ouiitting  to  do 
what  otherwise  he  would  not  have  done 
or  omitted,  the  equitable  principles  of 
estoppel  are  ^oroed  in  actions  at  law, 
when  they  go  to  the  whole  action. 

4.  Hence,  where  the  defendant  auerted 
a  lien  on  the  property  for  duties  paid 
by  hiu),  without  notifying  the  real 
owner  of  his  claim,  and  the  owner 
brought  replevin  for  the  possession  of 
the  goods  before  be  was  entitled  to  such 
possession  by  payment  of  duties  due  to 
the  government  on  their  importation 
for  consnmption,  or  a  tender  of  the 
amount  of  such  duties,  both  parties  are 
■object  to  the  principlee  of  equitable 
estoppel. 

5.  If  the  plaintiffs  and  their  agents  knew 
or  believed  that  defendant  in  good  faith 
claimed  the  goods  as  consiifnee  of  a  sup- 
posed owner  other  than  themselves,  and, 
intending  to  claim  the  goods,  stood  by 
and  permitted  him  to  pay  the  duties 
without  disclosing  their  claim,  with  in- 
tention of  replevying  the  goods  after  the 
duties  were  paid,  defendant  was  equi- 
tably entitled  to  have  the  amount  of 
the  duties  paid  by  him  before  plala- 
tiffs  were  entitled  to  their  posBession, 
and  he  thereby  acquired  an  equitable 
lien  upon  the  goods,  which  has  not 
been  waived  or  lost. 

(Saftolk  billed  January  10. 1887.) 

ON  defeodaats'  exceptions.  Sustained. 
This  is  an  action  of  replevin  of  42  hogs- 
headu,  2  tierces,  and  1  barrel  of  molasses,  at  the 
time  on  board  the  schooner  "  Mary  Ellea  "  in 
the  port  of  BostoD.  The  defendants  named  in 
the  writ  were  Feodley  Parsons,  the  master  of 
the  schooner;  William  H.  Law,  the  owner  of 
the  schooner;  and  Frederick  N.  Lambert,  the 
alleged  consigDee  of  the  molasses.  The  answer 
was  as  follows: 

"And  now  come  the  defecdants  in  the  above 
entitled  cause,  and,  for  answer  to  the  plaintiffs' 
writ  and  declaration  dear  that  they  or  any  of 
them  unlawfully  and  wiuout  justifiable  cause 
took  the  goods  of  said  plaints  as  alleged  and 
described  tn  the  writ.  And  they  fuiwer  say 
that  all  said  goods  were  the  property  of  and  be- 
longed to  the  defendants,  and  were  not  the  prop- 
erty of  the  plaintiffs,  and  the  defendants  were 
and  are  entitled  to  the  possession  thereof." 

At  the  trial  before  a  jury,  the  plaintiffs  intro- 
duced evidence  tending  to  show  that  the  mo- 
lasses replevied  formed  part  of  the  cargo  of  255 
hogsheads  and  33  tierces  shipped  by  ]^wler  & 
Co.,  of  Oleofaegos,  Cuba,  to  the  plaintiffs,  as 
conngnees  under  advances,  on  the  brig  "Happy 
Return," of  which  one  Creighton  was  master,  at 
Cienfuegos,  April  26,  1^1;  that  thereafter, 
April  30,  the  said  brig  with  her  cargo  put  into 
the  island  of  Grand  Cayman,  hi  dlstrasB,  in  a 
leakingaod  unsea worthy  condition,— said  iedand 
being  about  180miles  south  of  Cienfuegos;  that 
afterwards,  May  II,  the  said  brig  was  con- 
demned, and  was  sold  at  auction  !my  24;  that 
said  cargo  was  landed  there,  and  afterwards. 
May  25  and  2(1,  was  sold  by  order  of  the  mas- 
ter at  public  aoctioD;  that  at  said  sale  the  de- 
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fendant  Law,  either  directly  or  through  agen 
purchased  out  of  said  cargo  the  molaswa 
plevied,  and  the  same  was  by  bis  agent,  c 
Thompson,  shipped  on  the  achooner  "Mi 
Ellen"  to  Boston,  under  invoice  and  consi] 
ment  to  the  defendant  Lambert. 

The  plaintiffs  introduced  further  evidei 
tending  to  show  that  aacb  sale  of  the  cargo 
Oraod  Cayman  was  unnecessary,  without  i 
thority  from  the  owners,  and  unjustifiable,  a 
was  made  without  communication  with  i 
owners  or  underwriters,  and  that  means 
communication  existed. 

The  deposition  of  the  defendant  T^nw  v 
taken  by  the  liefendants,  and  it  whs  read  id 
jury  by  the  plnintiffs,  iinii  ihc  evidi'm-t;  ial 
duced  by  thf  i^ldiiiiilts  thu!  th*}  iiiula-:^ 
plevied  was  consigned  to  the  defendant  Xjunli 
was  cont^ned  in  tins  depositioD,  wlierein  1 
also  testifled  that  he  catne  to  Bosttm  on  ha 
the  "Mary  Ellen"  »t  the  same  time  she  broui 
the  molasses. 

The  defendmils  introduced  evidence  tend 
to  show  that  hiu  ti  s;d<'  wns  nt'(  es,-iary  and  ju 
fiable,  and  tli:il  no  nu'iiiiM  of  cuniiiiuiiic&t 
with  the  owniT--  ;i[ni  uiiderwrilers  existed. 

The  defendant  i.,imibert  lestitied  as  follo' 
That  the  first  he  knew  of  this  cargo  of  molai 
was  on  the  27th  of  June,  1881,  when  he  fra 
the  captain  of  the  "Mury  Ellen"  waiting 
him  at  his  ofEix-  <<u  ( 'ounnercial  Street  infi 
ton;  that  hefuiiud  vessel  lind  arrived 
night  before,  ;trid  the  (a|ititin  hamled  liim 
invoice  (whidi  \v:is  produced  and  put  in 
case);  that  he  ihm  look  some  money  and  sU7 
for  the  custom  lious;e  to  enter  the  molasses;  tl 
he  did  not  then  know  where  the  molasses  i 
purchased,  that  there  was  any  salvage  clai 
or  any  of  the  facts  in  regard  to  its  leav 
Grand  Cayman;  that  he  and  the  captain  w 
directly  to  the  custom  bouse,  and  there  be 
tered  the  vessel  and  the  cargo  ;  that  they  « 
detained  at  the  custom  house  between  two  i 
three  hours  in  attending  to  this  bunoess,  b 
ing  to  see  several  persons  and  go  from  office 
omce;  that  he,  the  witness,  then  paid  the  du 
on  the  molasses— in  all,  $244.60— and  took 
receipts  produced.  (The  receipt  bore  date  Jt 
27,  1881,  and  was  for  duty  on  5,824  gallons 
five  cents  per  gallon  and  25  per  cent  ad  Mtorm 
in  all,  $244.80);  that  he  at  the  same  time  gai 
bond  to  pay  any  additional  duties  that  mij 
be  found  due  upon  rouging  the  molaaaea;  ti 
the  inspector  afterwards  found  there  were 
gallons  over,  and  that  on  the  80th  of  July  1 
lowing  he  accordinerly  paid  to  the  govemnx 
the  further  sum  of  $48.95  as  duties,  for  wli 
he  produced  a  receipt  which  was  put  in 
case;  that  although  the  goods  at  the  time 
this  last  payment  had  been  replevied,  he  mi 
the  payment  because  he  had  signed  the  b( 
and  was  obliged  lo;  that  while  be  was  payi 
the  duties  on  the  27th  of  June  there  was  ap 
son  at  the  custom  house  who  made  some 
quiries  about  the  cargo,  but  did  not  tell  li 
what  he  wanted;  that  be  saw  ium  two  or  tb 
times  at  the  custom  house,  and  he  was  look! 
at  witness,  and  that  he  followed  witness  lo  t 
or  three  places,  but  he  could  not  swear  thtt 
was  in  the  cashier's  room  when  the  duties  w 
paid;  that  witness  got  a  landing  permit  wbi 
be  gave  to  the  captain,  and  then  went  back 
his  office,  and  then  Mr.  Magoun  and  two  otl 
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persona,  one  of  tbem  the  same  person  be  saw 
at  the  custom  house,  came  in  and  demanded 
the  cargo.  They  represented  the  American 
Lloyds.  They  then  replevied  the  molasses  at 
that  time.  They  made  no  tender  of  the  duties 
and  have  never  done  so.  The  cargo  was  still 
on  board  the  Tessel.  It  was  replevin  from  the 
bold  of  the  TesseL  No  freight  was  paid  by 
anyone.  The  vessel  belonged  to  the  man  who 
shipped  the  molasses,  R.  M.  Thompson;  itwas 
in  his  name. 

On  cross  examination  the  witness  said  that 
there  might  have  been  other  conversation  be- 
tween himself  and  the  gentleman  who  came  to 
his  office;  that  there  was  something  said  about 
an  agreement  as  to  bondsmen,  but  that  he  re- 
metnbered  nothingelsc;  that  he  was  acquainted 
with  Mr.  Magoim,  and  everythingwas  pleasant 
between  them;  that  be  told  them  if  they  re- 
plevied it  he  should  have  to  give  it  up,  "  Of 
course  I  refused  to  give  up  the  molasses  at 
first;  they  asked  roc  before  the  replevin,  and  I 
a^d  I  wouldn't  give  it  up,  and  they  replevied  it. 
One  of  the  partiea  was  an  officer. 

Lambert  also  testified  that  he  had  known 
Iaw  seven  or  eight  ^ears,  and  that  be  had 
transacted  business  with  Law  for  one  or  two 
years,  selling  him  goods  for  shipment  to  Grand 
Cayman  and  receiving  back  cargoes  from  Law 
consigned  to  bim,  Lambert. 

No  other  evidence  was  introduced  by  either 
party  in  regard  to  Lambert's  acts  or  connection 
with  the  matter,  or  of  the  dealiDgs  or  interviews 
of  the  plaintiffs  with  him.  The  counsel  for 
the  plamtifFa  stated  in  argument  that  the  plain- 
tiffs were  wiUing  to  repay  to  Ijambert  the 
duties  upon  said  molasses  paid  by  him.  The 
defendants  requested  the  following  instruction 
to  the  jury: 

"If  thedefendaot,  Lambert,  paid  the  customs 
duties  due  to  the  government  upon  the  molasses 
replevied,  upon  its  arrival,  in  ignorance  of  any 
claim  of  the  plaintiffs  to  title  or  possession,  and 
made  this  payment  with  the  knowledge  of  the 
plaintiffs  or  their  agents,  and  without  objection 
from  them,  they  cannot  maintain  this  action 
without  proof  that  the  amount  so  paid  has  been 
tendered  to  him." 

The  court  declined  to  ^ve  the  instruction  re- 
quested, and,  instead  of  it,  instructed  the  Jury 
as  follows: 

' '  In  this  case  the  plaintiffs  made  no  question 
as  to  their  equitable  duty  to  repay  to  Lambert 
the  amount  of  duties  paid  by  him  and  express 
tiieir  readiness  to  do  so;  and  It  may  be  taken 
for  granted  that  If  be  had  claimed  such  repay- 
ment before  replevin  it  would  have  been  Uietr 
legal  dutv  to  have  tendered  such  payment;  but 
the  law  does  not  compel  vain  and  formal  ten- 
ders where  the  conduct  of  the  party  dispenses 
with  them,  and  if  the  jury  are  satisfied  that  the 
defendant  Lambert  nutde  no  disclosure  to  the 

Slaintiffs  or  their  agent  of  the  amount  of  said 
uties,  and  made  no  claim  whatever  to  the  re- 
payment, and  that  from  bis  relation  to  the  cargo 
and  the  general  and  absolute  refusal  to  sur- 
render the  same,  a  tender  on  the  part  of  the 
plaintiffs  would  have  been  useless,  the  defend- 
ants cannot  now  set  up  the  failure  to  make 
such  tender  as  a  bar  to  this  suit.  That  is  the 
law  which  I  glTe  you  In  reliti(m  to  the  last 
inayer  of  tbo  ^fendants." 

The  court  instructed  the  Jury  upon  all  the 
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other  questions  raised  at  the  trial,  and  to  its  in- 
structions thereon  no  exception  is  taken.  The 
jury  returned  a  verdict  for  the  pl^ntifls,  and 
defendants  alleged  exceptions. 

Mr.  Charles  Theo.  BubuU,  Jr^  for 
defendants: 

1.  It  is  well  settled  that,  to  recover  in  a  re- 
plevin suit,  the  plaintiff  must  show  a  general 
or  special  property  in  the  goods,  with  the  right 
to  immediate  and  exclu^ve  possession  at  the 
time  of  the  commencement  of  his  suit. 

Pub.  Stat.  chap.  184,  S  10;  Wella,  Replevin, 
§  M;  Wade  v.  Mason,  12  Gray,  835;  liarrj/  v. 
O'Brien,  lOSMass., 521;  Watermanv.  SoHnton, 
5  Mass.  804. 

"A  plaintiff  in  replevin,  like  plaintiffs  in 
other  actions,  must  maintain  his  case  on  the 
strength  of  his  own  title  or  claim.  It  is  im- 
material whether  the  defendant  has  or  has  not 
any  title,  if  the  plaintiff  fails  to  show  any  in 
himself." 

Metcalf ,  J. .  in  Johnson  v.  A'eale,  6  Allen,  287, 
220;  Davoam  v.  Wetherbee,  2  Allen,  461. 

llie  defendant's  answer  puts  in  issue  the 
plaintiffs'  right  to  possession  of  the  molaNRes. 

Chate  V.  AOen,  5  Allen,  599. 

If  the  jury  believed  Lambert's  evidence,  tbe 
plaintiffs  were  precluded  from  claiming  posses- 
sion of  the  molasses.  The^  stood  by  and  al- 
lowed Lambert,  in  tbe  belief  of  good  title  in 
him  as  consignee,  to  pav  the  duties  and  incur 
the  expense  of  getting  the  molasses,  and  at  the 
time  made  no  assertion  of  ownership.  The 
case  comes  within  the  familiar  rule  of  estoppel 
in  pai». 

Wendell  v.  Van  Remtelaer.  1  Johns.  Ch.  144. 
154;  Dewey  v.  Field,  4  Met.  381;  Ladriek  v. 
Bngg$.  105  Mass.  508;  HinehUyy.  Greany,  118 
Maes.  805;  Ormn  v.  Latere  net,  186  Mass.  865; 
Gramv.  Lakemvn, etc.  It.  R.  Co.  187 Mass.  88. 

The  representation,  operating  such  estoppel, 
may  come  from  pure  silence. 

Bigelow,  Estop,  p.  584. 

"A  party  who  negligently  or  culpably  staixis 
by  ana  allows  another  to  contract  on  the  faith 
and  understanding  of  a  fact  which  he  can  con- 
tradict, cannot  afterwards  dispute  that  fact  in 
an  action  fu;ainBt  the  person  whom  he  has  him- 
self assisted  in  deceiving." 

Gregg  v.  WelU,  10  Ad.  &  EE.  90,  98;  Piekard 
V.  8ear$,  6  Ad.  &  El.  489;  Niven  v.  Belknap,  2 
.Johns.  573.  And  see  Leather  Manufrt.  Ba7ik 
V.  Morgan,  117  U.  8.  96,  108  (Bk.  29.  L.  ed. 
811);  Morgan  V.  Chicago  A  A.  R.  R.  Co,  96  U. 
8.  716  (Bk.  24,  L.  ed.  748). 

2.  '"The  general  principle  may  be  stated  that, 
when  one  has  the  possession  of  goods,  with  a 
valid  lien  thereon  against  the  owner,  the  owner's 
right  of  possession  is  suspended  until  the  lien 
is  legally  discharged." 

Wells,  Replevin,  %  128;  Bush  v.  Lyon,  9 
Cow.  52;  Jonea  v.  Sinclair,  2  N.  H.  319. 

"It  is  a  good  defense  to  anaction  of  trover  that 
the  defendant  had  a  right  to  detain  the  goods 
under  a  lien,  unless  the  plaintiff  slwws  that  at 
the  time  of  the  denumd  he  offered  to  discharge 
the  defendant's  claim,  and  made  a  fwmd  tender 
of  satisfaction." 

Sutherland,  J.,  in  Everett  v.  Coffin,  6  Wend. 
608.  608. 

This  lien  never  was  discharged.  It  is  not 
ddmed  that  the  debt  has  ever  been  paid,  or 
even  tendered.   The  plaintiffs  most  show  pay- 
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ment  or  tender,  not  merely  vflUngnen  to  pay, 
to  entitle  them  to  a  replevm  suit 

There  wu  no  erlcunce  of  waiver  of  such 
tender  by  Lambert,  except  as  inferred  from  liis 
statement:  "Of  course  I  refused  to  ^ivc  up 
the  molaaees  at  first;  the3-  asked  me  before  tlie 
replevin,  aud  I  said  *I  wouldn't  f;ive  it  up,' 
«Dd  they  replevied  it." 

It  is  well  settle:!  that  a  lieo  is  not  waived  by 
the  inaeomiHini  to  place  the  reCoaal  to  deliver 
or  acooont  on  the  specific  ground  of  lien.  The 

doctrine  that  a  parly  shall  not  be  permitted  at 
the  trial  to  iissunie  a  distinel  ground  of  defense 
from  Hint  set  up  when  ii  denuind  is  niiidc,  ap- 
plies only  where  he  pnl,s  his  right  upon  some 
distinct  gri^uud  at  the  time  of  dcLuaod,  and  not 
when  he  merely  ondts  to  —ert  the  ground 
relied  upon  at  the  trial. 

Everett  v.  Cojin.  6  Wend.  603;  Wlnte  v. 
Gainer,  2  Bing.  23;  Hoardmau  v.  Sill,  1  Camp. 
410.  note;  Aiurv  v.  llackhii,  20  Wall  407,  411 
<87  U.  S.  bk.  12,  L.  ed.  3,^7). 

Mr.  B.  F.  Hayes,  for  phuntiff: 

The  real  issue  tried  to  the  jury  was  w'heihcr 
the  general  ownership  of  the  replevied  goods 
-waa  In  tiie  plaintUb  w  the  rtefmdiuit&.  No 
^IstfuctlTe  cuhn  of  qnalifled  ownerabiptherdn 
was  made  in  testimony  by  the  defendants,  nor 
was  any  testimimy  produced  by  the  defendants 
to  show  a  williniriR'ss  to  deliver  up  the  prop- 
erty upon  payment  of  iiny  particular  sum  of 
money,  nor  thai  ihe  guods  were  deUiiued  for 
the  p;iyiTient  of  any  particular  sum  of  money; 
and  the  instruction  requested  was  rightfully  re- 
fused. 

Mexal  V.  DeaHiorn,  12  Gray,  336;  ITiidmn  v. 
Swan,  Y.  't'l'i:  Xiwdl  v.  Ncinll,  34  Miss. 

400;  PerkiuA  v.  llfir//if,  3  Nev. 

The  cirrumstunces  of  this  cjtsc  made  it  the 
duty  of  Lamfjerl,  when  lhi'deman<l  \vn<  made 
for  the  goods,  to  state  the  measure  of  his  claim. 
If  any,  upon  them,  if  be  considered  hlmaetf  as 
then  standing  in  any  relation  of  quaUfled.own- 
•enhlp  in  the  property. 

MertU  V.  Dearborn,  mpra;  Dowa  v.  More- 
m>od,  10  Barb.  183;  Thatcher  v.  Harlan,  2 
Houst.  (Del.)  178;  Jlanna  v.  PM]}8,1  lud.  21; 
TIi'inipaoii\ .  Roee.XQ  Conn.71;  Er^rett  v.  Saltut, 
15  Wend.  474. 

Lambert  made  no  claim  to,  and  does  not  now 
■distiDctly  say  he  would  have  accepted  a  tender 
of,  the  amount  he  paid  for  duties.  The  time 
was  when  Lambert  himself  might  have  definite- 
ly and  conclusively  estjiblished  the  repayEiii  lU 
to  him  of  the  duties  as  the  condilioii  upon 
which  he  would  give  up  the  poods,  or,  if  not 

Said,  detain  them.  That  time  was  when  the 
emand  iiwflwds  ior  than;  bot^  did  wK, 
.and  his  l^ftfOMl  waa  erldenoftof  AOOBTCtdoii 
and  of  ao  appropriation  of  the  goods  to  hlmaelf. 
It  then  I)ecame  the  duty  of  the  jury,  from  all 
the  evidence  in  tin;  case  bearing  upon  those 
questions,  to  s:iy  wlielher  Lambert's  testimony 
was  a  boiia  fide  explanation,  and  whether  be  re- 
fused becanw  of  r  sdiitt 'ilir 'i«|M0raiwit  of 

duties.  '  '  " 

Ddano  T.  Ourtit,  7  Allen,  470;  PowU  t.  Oldi, 
«Ala.861;  Thomjmny.  Btm,'\SCoariJTl',eAmB 
T.  HaU,  134  Mafis.  108. 

Tlie  defendants  asked  an  instruction  with 
reference  to  the  plaintiffs'  maintaining  the  ac- 
tion; and  the  rule  of  law  to  be  applied  was  to 
be  derived  from  a  part  only  of  the  testimony  i 
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bearing  upon  that  qaeatlon.  The  teqfWtf  i 
upon  that  ground  iWHiKly  denied. 

Dr^kB  T.  OhMi;  885,  414;  Tmm 

Fi9ke,\Vt  lIaM.  lW. 

Field,  ./.,  delivered  thcopinionof  thecQi 

If  the  gfjods  replevied  were  taken  from 
possession  of  the  defendant  I>aral>ert,  and  be! 
a  lien  upon  them  for  money  paid  for  cusU 
duties,  tha  actum  cannot  be  matntained  on 
this  lien  was  d^barged  or  waived  betae 
action  was  brought.  The  neglect  to  pay 
amount  of  the  duties,  or  to  make  a  tender 
the  amount,  is  not  exc'used  l)ecause  it  wo 
be  useless  in  the  sense  that  if  such  a  payiii 
or  tender  had  been  made,  the  defendant  wo 
■till  have  refused  to  surrender  thefp^ods. 
lender  of  the  amount  cannot  be  said  tobei 
less,  although  the  defendant  does  not  acceol 
because  the  plaintiffs  must  have  the  rlCT 
immediate  possession  in  order  to  maintam 
action;  and  if  a  lien  is  not  waived,  it  must 
discharged  before  the  plainlitTs  can  have  i 
riglil.  The  ne.vl  (juestion  is  whether  the 
ceptions  disclose  any  evidence  for  the  jury  t 
the  defendant  bad' a  Uen.  If  tzovwhadbi 
brought,  thevahwof  the  goods  at  GhwodG 
man  would  have  been  the  measure  of  di 
agee.  But  in  replevin  It  has  often  been  foi 
inipossil)Ie  to  prevent  the  plaintiff  from  oblj 
iDL^tlie  liriicrit  of  iiicnMsi.'  in  'he  valui^ 
llie  properly  caused  by  llie liefendant,  althO) 
the  defendant,  in  expending  money  upon 
property,  has  acted  in  good  faith. 

If  money  baa  been  expended,  it  caouol 
recovered  unless  it  has  been  expended  at  tbe 
preiis  or  implied  request  of  the  other  party,  a 
except  (KThaps  in  Ihe  ease  of  inukefpers,  al 
upon  goixls  ciinnot  \n:  created  without  the 
press  or  im[)lied  assent  of  tiie  owner.  In 
case  at  \nix,  the  master  and  the  owner  of 
aohoooer  would  not  have  had  against  the  pli 
tiffs  a  Ben  upon  the  goods  for  freight,  an 
they  would  not,  the  defendant  Lambert  coi 
not  acquire  such  a  lien  by  paying  the  fieig 
Robinson  v.  Ilaker,  5  Cush,  137;  Stenem  v,  i 
ton  &  W.  R.  A'.  8  Gray.  2(i2;   Clark  v.  Load 
L.  R.  B.  9  Gray,  231:  OiiKon  v.  Gicinn, 
Mass.  136;  Storms  V.  Smith,  137  Mass.  -.iOl. 

The  United  States  have  probably  a  1 
against  the  owner  for  duties  upon  in^ior 
goods  in  their  custody,  although  the  impot 
lion  has  been  made  by  and  on  account  of  al 
sou  wlio  came  wrongfully  into  the  po^eM 
of  tbe  goods;  and  Ihe  duties  must  be  paid  if  I 
goods  are  eiilered  for  consiunption  and  i 
withdrawn  from  the  custody  of  the  Unit 
filatflf^  but  this  lien  is  not  transfenad  to  I 
penon'who  pays  the  duties  uid  recdvesi 
goods.  Ttie  general  rule  is  that  no  hen  ' 
be  implied  in  favor  of  a  person  who  act- : 
versely  to  the  rights  of  the  owner.  Canscil 
»ujir,i;  Leiiiprkr-'  v.  P(i»lcy.  2  T.  R,  48B;  M 
V.  Ugden.  1  Wash.  C.  C.  174. 

The  defendant  Lambert  puts  his  ciaiTn,  ho 
ever,  upon  the  ground  that  the  plaintiUs, 
their  conduct,  are  estopped  from  denving 
be  had  a  lien,  or  from  denying  that  the  dnli 
were  paid  for  their  use  and  at  their  reque 
The  instractiona  given  by  the  court  are  d 
merely  that  ifta  tender  would  have  l)«'n  uf 
less,  the  failure  to  make  it  woulci  not  preve 
the  plaintiffs  from  maintaining  the  aclioa;  b 
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Ulis  iDTOlTOs  also  the  qaestioD  of  a  waiver  of  a 

tender  by  a  general  and  absolute  refuBal  to  sur- 
render toe  goods.  The  jprinciples  invoked  on 
both  sides  are  essentially  Uiose  of  equItaUe 
estoi^L  Each  party  contends  that  the  other 
neglected  to  speak  when  it  was  his  duty  to 
speak,  whereby  the  other  was  iutentionally 
misled  into  doing  or  omittiDg  to  do  what  other- 
wise he  would  not  have  done  or  omitted.  These 
equitable  principles  are  enforced  in  actions  at 
law  when  they  go  to  the  whole  action.  Mexal 
V.  Dearborn.  12  Gray,  886;  Thompson  v.  Hom,  16 
Conn.  71;  E'trett  v.  Bcdtut,  15  Wend.  474;  S. 
O.  on  error.  20  Wend.  267. 

When  the  facts  on  which  a  lien  rests  are  as 
well  known  to  the  plaintiff  as  to  the  defendant, 
and  the  defendant  simply  refuses  toglveup  the 
property  without  alleging  any  reason,  we  do 
not  think  that  a  lien,  if  one  exists,  is  thereby 
waived.  EfterOt  v.  Coffin,  6  Wend.  608;  Wh^ 
T.  Qainer.  2  Bing.  28;  Anery  v.  UaekUv.  20  Wall. 
413  [87  U.  8.  bk.  22,  L.  ed.  887]. 

It  may  be  that  if  the  lien  is  unknown  to  the 
plaintiff,  and  the  defendant  knows  or  has  rea- 
son to  know  this,  it  is  the  defendant's  duty, 
when  a  demand  is  made  upon  him  for  the  prop- 
er^, to  give  the  plaintiff  notice  of  the  Hen  if  be 
relies  upon  it:  and  it  has  been  often  held  that 
when  the  defendant  puts  the  refusal  to  sur- 
render property  upon  a  ground  which  islncon- 
aistent  with  a  lien,  he  cannot  defeat  an  action 
by  setting  up  a  lien  of  which  the  plaintiff  was 
ignorant  at  the  time  he  brouRiil  tbe  action. 
Still,  even  in  these  cases,  there  may  be  a  dis- 
tinction between  waiving  the  necessity  of  a 
tender  as  a  condition  present  to  the  right  of 
action,  and  losing  the  right  to  have  a  claim 
upon  tlie  moperty  satisfied  in  some  manner. 
Hudson  v.  ^«in.  &  N.  T.  fi5S. 

Under  the  plmdings.  the  burden  was  on  the 
plaintiffs  to  prove  i>roperty,  general  or  special, 
in  tbe  goods  replevied,  and  the  right  of  imme- 
diate possession;  but  it  may  well  be  doubted' 
whether  tbe  defendants.unaer  their  answer.can 
rely  upon  a  lien  if  they  have  one.  Tbe  defend- 
Ants  deny  that  they  unlawfully  took  the  goods, 
but  do  not  deny  that  they  uulawfuily  detained 
them,  exceirt  bv  alleging  that  the  goods ' '  were 
the  property  of  and  belonged  to  the  defendants, 
and  were  not  the  property  of  tbe  plaintiffs,  ana 
tbe  defendants  were  ana  are  entitled  to  the 
possession  thereof."  The  fair  construction  of 
this  answer  is,  that  the  defendants  say  they  are 
entitled  to  tbe  possession  of  the  gooaa  because 
they  say  that  tbe  goods  are  their  property. 
Such  an  allegaUon  might,  perhaps,  be  held  to 
raise  only  the  issues  oi  property  in  the  goods, 
and  of  tx>ssession  as  dependent  upon  property. 
The  refusal  of  the  court  to  rule  as  requested, 
and  the  rulings  given,  however,  do  not  appear 
to  bAve  been  put  upon  the  form  of  tbe  plead- 
inga;  and  as  the  questions  wgued  are  of  sub- 
stantial importance,  we  are  unwilling  to  decide 
tbe  case  upon  this  ground. 

Tbe  exceptions  stale  all  the  evidence  intro- 
duced by  either  party  "  In  regard  to  Eiambert's 
acts  or  connection  with  the  matter,  or  of  tbe 
dealings  or  interviews  of  tbe  plaintiffs  with 
bim,"  and  that  "  the  counsel  for  the  plaintiffs 
stated  in  argument  that  the  plaintiffs  were  will- 
ing to  repay  to  l>ambert  the  duties  upon  said 
roolaeses  paid  by  him."  If  the  phdntUb  or 
Oieir  agents  knew  or  believed  that  Lambert  in 
S  Habb.  k.  e.  b.,  v.  m.  i 


good  faith  claimed  the  goods  as  consignee  of  a 
supposed  owner  other  that)  themselves,  and 
thev,  believing  themselves  to  l>e  the  uwnem, 
ana  intending  to  claim  the  gooda,  stood  by  and 
permitted  him  to  pay  the  duties  without  dis- 
closing their  claim,  and  with  the  intention  of 
reple^dng  the  goods  after  the  duties  were  paid, 
we  think  that  Lambert  was  eqnitablv  entitled 
to  have  tbe  amount  of  the  duties  paid  to  bim 
before  tbe  plaintiffs  were  entitled  to  possession, 
and  that  he  thereby  acquired  an  e(^nitab)e  lien 
upon  the  goods;  and  we  also  think  that  the 
evidence  recited  in  the  exceptions  does  not 
show  that  this  lien  baa  been  waived  or  loat. 
WiUmattv.  Barber,  Jj.n.  lOCb.  Div.06:  Anna- 
den  V.  DffMn.  h.  R.  1  H.  L.  120. 141,  168. 174; 
Bennie  v.  Toung,  2  De  G.  &  J.  136;  Wendell  v. 
Van  RentaeUier,  1  Johns.  Ch.  844;  Niten  v. 
Belknap,  ZSohm.  578;  Piekard  v.  Seara,  6  Ad. 
&  El.  469;  Oreggt  v.  WdU.  10  Ad.  &  £1.  90; 
Deweyy.  FkM,  iHet.  881;  Einehieyv.&reaTy. 
Its  Mass.  695;  Oriffin  v.  Laterence,  186  Mass. 
86S. 

If  the  defendant  I^mbert  bad  this  lien,  it 
was  the  duty  of  the  plaintiffs  to  have  discharged 
it  by  paying  the  amount  of  the  duties  be^re 
they  replevied  the  goods.  The  effect  of  an 
offer  to  do  this,  if  Lambert  refused  to  state  to 
them  the  amount,  and  they  were  ibsn  prevented 
from  tendering  the  esuit  amount  due.  need  not 
be  considered. 

If  the  instructions  requested  ought  not  to 
have  been  given  without  some  modification, 
such  as  has  been  suggested,  yet  the  instructions 
given  were  erroneous,  and  there  must  be  a  new 
trial.  We  are  not  now  required  to  determine 
whether,  if  in  a  new  trial  the  defendant  Lam- 
bert should  obtain  a  verdict,  and  it  was  estab- 
lished that  his  only  right  to  retain  the  goods 
was  to  secure  the  payment  of  the  amount  of 
tbe  duties,  he  would  not  be  entitled  to  a 
ment  for  a  return  if  the  plaintiffs  pdc 
amount  to  him  or  into  court  for  him. 

BxegiHoiiM  mMained. 


COMMOKWBALTH  of  Massachusetts 

HOUSATONIC  R  R  CO. 

The  section  of  the  atatate  of  this  State 
(Stat.  1885,  chap.  388)  which  undertakea 
to  fix  tbe  ratea  which  tbe  defendant 
railroad  compaiqr  shall  charM  for 
tranaportation  of  fraiflrht,  not  only  with- 
in this  State,  but  also  within  an  adjoin- 
ing State,  is  a  direct  regulation  of  latar- 
■tate  transportation  or  commerce, 
and  is  in  violation  of  theConatltntion 
of  the  United  States,  and  an  action  to 
recover  the  penalty  prescribed  for  Ita 
violation  cannot  be  maintained. 

<  Berkshire  Filed  Jannarr  7. 1887.) 

APPEAL  by  defendant  from  a  jud^ent  of 
the  Berkshire  Superior  Court  In  favor  of 
plaintiff.  Reofrted. 

Action  of  tort  under  chap.  888  of  the  Statutes 
of  1885  to  recover  penalties.  The  case  was 
heard  in  the  superior  court  before  Barker,  J., 
on  agreed&cta,  who  found fortheplalntiffana 
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reported  the  case  to  this  court.  It  appeared 
from  the  complaiot  and  answer,which  were  ad- 
mitted to  be  true,  that  defendant  was  operating 
a  railroad  from  Bridgeport  in  the  State  of  Cod- 
necttcut  to  the  State  hue  of  HaflBachusetts  at 
Sheffield,  and  also  operating  in  Massachusetts, 
in  connectioD  with  aaid  railroad,  the  railroads 
of  the  Berkahlre  R.  R.  Co.,  the  Stockbridge  & 
Pittsfleld  R.  R.  Co,  and  the  West  Stockbndge 
R.  R.  Co.  The  complaint  in  ten  counts  charged 
the  defendant  with  carrying  rags  and  oil  from 
Bridgeport  in  the  State  of  Connecticut  to  Lee 
in  Massachusetts,  and  receiving  therefor  a  great- 
er sum  than  the  maximum  rate  fixed  by  the 
board  of  railroad  commissioners  under  the  pro- 
visions of  chap.  586  of  the  Statutes  of  lUSti. 
The  answer  of  defendant  admitted  the  allega- 
tions in  the  complaint  and  alleged  that  its  char- 
ter gave  it  the  right  to  fix  rates  of  transporta- 
tion, and  sought  to  avoid  liability  on  the  ground 
that  the  statute  under  which  the  board  of  rail- 
road commissioDers  fixed  the  maximum  rate 
from  Bridgeport  to  Lee  was  illegal  and  void, 
hdngin  violation  of  the  provisions  of  the  Con- 
fltitution  of  the  United  States,  and  particularly 
of  tiie  third  clause  of  art.  1,  f  8,  and  of  ^  10  of 
aaid  article,  whereby  a  State  is  prohibited  from 
passing  any  law  impairing  the  obligation  of 
contracts;  and  to  that  portion  of  ^  9  of  said 
article  which  provides  that  no  preference  shall 
be  given  by  any  regulation  of  commerce  or 
revenue  to  the  parts  of  one  State  over  those  of 
anotiier.  and  to  art.  14,  g  1 ,  of  the  Amendments 
of  said  Constitution;  and  to  the  first  clause  of 
art.  4,  ^  3,  of  said  Constitution. 

Further  facts  are  set  out  in  the  opinion. 

Mestrt.  D«wey  &  Wrisflitf  for  defendant: 

Id  regard  to  the  general  question  of  legisla- 
tive jumdlction,  it  may  be  laid  down  as  a  first 
principle  of  American  constitutional  law  that 
the  several  States  are,asto  each  odier,  sovereign, 
ai^  tfiat  eachexerclsesand  enjoys  every  power, 
jurisdiction,  and  riglit  which  is  not,  or  may 
not  hereafter  be,  by  the  people  thereof,  express- 
ly delegated  to  the  United  States  of  America  in 
Congress  assembled  (Const,  part  \.  art.  4);  nor 
is  this  sovereignty  of  the  several  States  as  to 
each  other  affected  or  impaired  by  the  provi- 
sions of  the  Federal  Constitution.  In  this  re- 
spect the  words  of  Story  are  applicable:  "  The 
Constitution  did  not  mean  to  confer  any  new 
power  upon  the  States,  but  simply  to  regulate 
the  effect  of  their  acknowledged  juri^otction 
over  persons  and  things  within  their  territory." 

Story,  Conf.  L.  8th  ed.  ^609;  QmmonmaWt 
v.  Milton,  19  B.  Mod.  812;  8.  C.  54  Am.  Dec. 
5.S2. 

"For  ^1  national  purposes  embraced  by  the 
Federal  Constitution,  theStatesand  the  citizens 
thereof  are  one,  united  under  the  same  sove- 
reign authority,  and  governed  by  the  same  laws. 
In  all  other  respcct^i  the  States  are  necessarily 
foreign  to  and  independent  of  each  other." 

Buekner  v.  FinUy,  2  Pet.  580  (27  U.  8.  bk.  7, 
L.  ed.  6!^;  Bo/fle  v.  OonHnenUa  Int.  Co,  94  U. 
S.54t  (Bk.  24,  L.ed.  148). 

Some  of  the  legal  results  which  follow  from 
this  doctrine  of  State  sovereignty  may  be  stated 
in  the  words  of  Judge  Story: 

"It  is  plain  that  the  laws  of  one  country  can 
liave  no  intrinsic  force,  proprio  li^tre,  except 
within  the  territorial  limits  and  jurisdiction  of 
thatcountry.  Th^- l)ind  only  its  own  subjects, 
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and  others  who  are  within  its  jurisdSctioi 
limits;  and  the  latter  only  while  the;  tern 
therein.  No  other  nation  or  its  mbjedi 
bound  to  yield  the  sli^teat  obedience  to  tb 

laws." 
Conf.  L.  g  7. 

"Another  maxim  or  proposition  is  that 
state  or  nation  can  by  its  ImwB  directly  ail 
or  bind  property  out  of  its  own  territory, 
bind  persons  not  resident  therein,  whether  tl 
are  natural-bom  subjects  or  others.  This  i 
natural  consequence  of  the  first  propositi 
for  it  would  be  wholly  incompatible  with 
equality  and  cxclusiveness  of  the  sovereig 
of  all  nations  that  any  one  nation  should  h 
liberty  to  regulate  either  persona  or  things 
within  iu  own  territory." 

Id.  %  20. 

"  A  Stale  has  just  as  much  intrinsic  rif 
and  no  more,  to  give  to  its  own  laws  an  ex 
territorial  forceas  to  the  property  of  its  subj 
situated  abroad,  as  it  has  in  relation  to  the  ] 
sons  of  its  subjects  domiciled  abroad.  Thai 
as  sovereign  laws,  they  have  no  obUgatioii 
either  the  person  or  the  property." 

Id.S22. 

The  direct  and  certain  conclusion  to  hedn 
from  these  elementary  principles  is  accuni 
stated  by  Judge  Cooley: 

"  The  le^slative  authority  of  every  S 
must  spend  its  force  within  the  territorial  ] 
its  of  the  State.  The  Legislature  of  one  8 
cannot  make  laws  by  which  people  oolridi 
the  State  must  govern  their  actions,  enep 
they  mav  have  occasion  to  resort  to  the  reme 
which  the  Stale  provides,  or  to  deti  wiOt  pi 
erty  situated  within  the  State." 

Cooley.  Const.  Lim.  *128. 

When  the  J^egislature  of  any  State  atten 
to  control  persons  and  property  outside  of 
limits  of  the  State,  it  cannot  escape  this  jo 
dictional  test.  And  this  test  depoid^  no) 
provisions  of  the  Constitution  cf  sudl  St 
but  upon  principles  of  public  law. 

"It  does  not  follow,  however,"  says /i 
Cooley,  "that  in  every  case  the  courts,  bd 
they  can  set  aside  a  law  as  invalid,  must  be  > 
to  find  in  the  Constitution  some  specific  inh 
tion  which  has  been  disr^jfaTded,  or  some 
press  command  which  has  been  disohej 
Prohibitions  are  only  important  where  thi^ 
in  the  nature  of  exceptions  to  a  general  gnu 
power;  and  if  the  authority  to  do  an  act 
not  been  granted  by  the  sovereign  to  its 
sentative,  it  cannot  be  necessary  to  prohibil 
being  done." 

lit  •174. 

Power  to  regulate  and  control  property  i 
persons  outside  of  the  State,  the  people  co 
not  confer,  nor  have  they  intended  to  do  at 

Const,  part  2,  art.  4. 

"A  statute  is  judicially  held  to  he.uncon 
tutional  because  it  is  not  within  tin  scope 
legislative  authority." 

QmnmnweeUth  v.  Ctam,  5  Ony,  96. 

"  Where  there  is  jurisdiction  ndtber  si 
person  nor  property,  the  impontion  of  a 
would  be  vltra  vtret  and  void.  If  the  Legi 
tiire  of  a  State  should  enact  that  the  ciuzcn 
property  of  another  State  or  country  should 
taxed  in  the  same  manner  as  the  persons  i 
property  within  its  own  limits,  and  subjecl 
1(8  authority,  or  in  any  other  manner  whai 
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ever,  such  a  law  would  be  as  much  anuUit^aa 
if  in  conflict  with  the  moat  explicit  constitu- 
tioual  inhibition.  Jurisdiction  is  as  necessary 
to  valid  legislntive  as  to  valid  judicial  action. 

Si.  Lauu  V.  Ferry  Oo.  11  WalL  4!S9  (78  U.  S. 
bk.  20,  L.  ed.  192). 

"The  questioD  ia  one  of  power,  not  of  ex- 
pediency. If  DO  state  of  drcumstencea  could 
exist  to  justify  such  a  statute,  then  we  may  de- 
dare  this  one  void  because  in  excess  of  the 
legislative  power  of  the  State." 

Munn  V.  Blinoi$.  94  U.  8. 183  (Bk.  34,  L.  ed. 

The  defendant,  being  a  corporation  created 
by  a  law  of  the  State  of  Connecticut,  has  no 
existence  or  poweis  beyond  the  jurisdiction  of 
that  State,  except  by  the  comity  of  other  States. 

Foiaer  V.Columbian  Ins  Cb.  99  Mass.  272; 
Tjouiav.  FerruGo.  II  Wall.  428  (78 U.  S.  bk.  20, 
L.  ed.  192);  Runyan  v.  Coder's  Lessee,  14  Pet 
122  (89  U.  S.  bk.  10.  h.  ed.  882). 

As  to  the  railroads  and  property  situated  in 
this  State,  which  it  is  allo':i^ea  to  possess  and 
uae,  tt  sabjeets  itself  to  our  rightful  control; 
bat  it  does  no  more.  In  Comm>nmalt/i  v.  Stan- 
dard Oil  Co.  lOI  Pa.  147,  the  court  says:  "A. 
foreign  corporation  has  no  domicil  here,  and 
can  have  none;  hence  it  cannot  be  saidtodraw 
to  itself  the  constructive  possession  of  its  prop- 
erty located  elsewbere." 

"A  corporation  must  dwell  In  the  place  of  its 
creation,  and  cannot  migrate  to  another  sove- 
reignty, Bank  of  Augusta  v.  Earle,  13  Pet.  583 
(38  U,  S.  bk.  10.  L.  ed.  307),  though  it  mav  do 
business  in  all  places  where  its  charter  allows 
and  the  local  laws  do  not  forbid.  Railroad  Co. 
V.  Koontz.  104  U.  8.  12  (B^.  36,  L.  ed.  645);  but 
wherever  it  goes  for  business,  it  carries  its 
chvter,  BB  that  is  the  law  of  its  existence,  Bdfe 
V.  Rundte,  lOS  U.  S.  336  (6k.  36,  L.  ed.  889), 
and  the  charter  is  the  same  abroad  that  it  is  at 
home.  Whatever  disabilities  are  placed  upon 
the  corporation  at  home,  it  retains  abroad,  and 
whatever  legislative  control  it  is  subjected  to 
at  borne  must  be  recognized  and  submitted  to 
1^  those  who  deal  with  It  elsewhere.  A  corpo- 
ration of  one  coimtry  may  be  excluded  ^m 
buaiDess  in  another  country,  Paul  v.  Virginia, 
8  Wall.  168  (76  U.  S.  bk.  19,  L.  ed.  357),  but  if 
admitted  it  must,  in  the  absence  of  legislation 
equivalent  to  making  it  a  corporation  of  the 
latter  country,  be  taken,  both  by  the  govern- 
ment and  those  who  deal  with  it,  as  acreature 
of  the  law  of  its  own  country,  and  subject  to 
all  the  legislative  control  and  direction  that 
m&j  be  properly  exercised  over  it  at  the  place 
of  Its  creation. 

Canada  Southern  R.  Co.  v.  OOhard,  109  U. 
S.  537  (Bk.  27.  L.  ed.  1035). 

The  nature  of  sovereign  power  within  its 
proper  sphere  is  to  be  absolute  and  uncondi- 
tioned, BO  far  as  concerns  a  co-ordinate  sove- 
rdgnty.  And  defendant  and  its  olflcers,  in  mak- 
ing r^tUations  and  by-laws,  and  establishing 
rates  of  freight  and  charges  for  work  done  in 
Connecticut,  act  by  authority  of  that  State  con- 
ferred by  defendant's  charter,  and  in  the  exer- 
cise of  that  authority  can  no  more  be  controlled 
or  overruled  by  this  State  than  Connecticut  her- 
self could  be.  In  legal  effect  and  pro  hoc  vice, 
the  defendant  and  its  otBcen  are  dothed  witii 
the  sovereign  powers  of  that  State. 
3  Mass. 


Cooley,  Const.  Lim.  •886.  587 ;  F»>pte  v. 
Smith,  21  N.  Y.  597. 

It  is  attempted  to  bring  a  foreign  corporation, 
as  to  the  use  of  its  railroad  situated  in  the  State 
of  Connecticut,  and  as  to  services  parUy  per- 
formed by  it  in  that  State,  under  the  operation 
of  a  penal  statute  of  Massachusetts.  Itlstobe 
noted  that  the  ot^t  of  the  action  is  not  to  ea- 
force  a  contract,  nor  to  obtain  damt^es  for  a 
breach  of  one,  but  to  impose  a  pecumary  pun- 
ishment for  an  alleged  violation  of  law.  The 
action  is  not  grounded  upon,  nor  can  it  be  sus- 
tained by,  anything  done  exclusively  in  Massa- 
chusetts. The  cause  of  action  is  a  unity  Involv- 
ing Connecticut  elements.  It  is  affirmed  that  a 
law  of  Massachusetts,  apart  from  any  contract, 
lias  effect  as  law,  in  the  State  of  C<nmecticut» 
upon  conduct  and  property  there. 

Hardy  v.  Atchison,  T.  tft  S.  F.  R.  R.  Go.  82 
Kan.  698;  Henderson  v.  JVeto  York,  93  U.  S.  269 
(Bk.  28,  L.  ed.  543). 

It  istbcexactionandreceipt  of  more  than  the 
railroad  commisaionersallowfortranspoxtation 
from  Bridgeport  to  Lee  tiutt  is  made  punishable 
by  the  statute,  regardless  of  where  payment  ia 
made.  Any  other  c(m8tructi<m  wowd  make 
the  statute  useless. 

Le  Forest  v.  Tolman,  117  Mass.  109;  Hals^  v. 
McLean,  13  Allen,  438;  Gamahan  v.  Western 
Union  2W.  Oo.  89  Ind.  536;  8.  0.  46  Am.  Rep. 
176;  «»CTaflv.(7aB/rf(i.  14  Johns.  338;  Whart. 
Conf.  L.  g§4, 1056. 

"  The  jurisidictioD  of  a  State  is  coextensive 
with  its  territory ;  coextensive  with  its  legislative 
power." 

United  Strifes  v.  Bevans,  8  Wheat.  336  (16  U. 
8.  bk.  4,  L.  ed.  404). 

Massachusetts  and  Connecticut  could  not,  by 
their  joint  action,  establish  regulations  to  ccm- 
trol  defendant's  business,  wh^  should  have 
any  more  or  other  authority  than  is  conferred 
by  the  separate  action  of  each.  Even  by  mutual 
consent  they  could  not  make  the  legislative 
power  of  one  operative  in  the  territory  of  the 
other. 

Ohio  Miss.  S.  R.  Co.  v.  Wheeler,  1  Black, 
386  (66  U.  S.  bk.  17,  L.  ed.  470);  Quiney  B.  R. 
Bridge  Co.  v.  Adanu  Co.  88  111.615;  Mvlter  v. 
Btyws,  94  U.  S.  444  (Bk.  24,  L.  ed.  207). 

The  jurisdiction  which  this  Stale  has  over 
the  defendant's  corporation  is  obtained  solely 
on  the  ground  that  it  operates  two  railroads, 
located  in  this  State,  and  built  under  the  au- 
thority of  the  State.  On  which  principle  does 
the  State  have  a  laiger  amtrol  of  business  done 
on  those  roads  than  it  would  have  if  each  of 
these  domestic  corporations  operated  its  own 
road? 

Nuttina  V.  Conn.  RioerR.  R,  Go.  1  Gray,  502; 
Burroughs  v.  Norwie/t  <ft  W.  R.  R.  Co.  100  Mass. 
26;  Myriek  v.  Mich.  Geat.  B.  R.  Co.  107  U.  S. 
103  (Bk.  27.  L.  ed.  825). 

The  experience  of  the  country  as  to  its  com- 
mercial interests  operated  more  strongly  than 
an^  other  cause — perhaps  than  all  others — in 
bunging  into  existence  the  Federal  Constitu- 
tion. Proofs  are  abundant  that  Mr.  Wel^ter 
speaks  with  accuracy  when  be  says:  "Over 
whatever  other  interests  of  the  country  this 
government  may  diffuse  its  benefits  and  its 
blesrings,  it  will  always  be  true,  as  matter  of 
historical  fact,  that  it  had  its  immediate  origin 
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in  the  oecessities  of  commerce,  and  for  its  im- 
mediate object  the  relief  of  those  necessities, 
by  removing  their  causes,  and  by  establiBhing  a 
uniform  ana  steady  system." 

0  Webster's  Works,  p.  10;  Story,  Const.  4th 
ed.S1067. 

So  strong  and  harmonious  was  public  feeling, 
that,  as  li}tor>'  says  (§  1069),  the  article  as  to  reg- 
ulation of  commerce  was  reported  in  the  flrst 
draft  of  the  Constitution  exactly  as  it  now 
stands,  except  that  the  words,  "and  with  the 
Indian  tribes,"  were  afterwards  added;  and  it 
passed  without  a  division. 

In  the  constitutional  conTeotion,  and  outdde 
of  it.  there  was  general  concurrence  in  the 
Tiews  of  Mr.  Mtulison,  who,  upon  the  final 
adoption  of  the  article,  and  in  reply  to  some 
suggestions  of  amendment,  said,  as  reported 
himself;  "  He  was  more  and  more  con- 
vmced  that  the  regulation  of  commerce  was  in 
its  nature  Indivisiole  and  ought  to  be  wholly 
under  one  authority." 

5  Elliott's  Debates,  p.  548. 

"There  is  no  commerce  of  New  York,  no 
commerce  of  Massachusetts,  none  of  Georgia, 
none  of  Alabama  or  Louisiana.  All  and  singu- 
lar in  the  aggregate  and  in  all  its  parts,  it~  is 
the  commerce  of  the  United  States,  regulated 
at  home  by  a  uniform  svstem  of  laws  under  the 
authority  of  the  general  government,  and  pro- 
tected abroad  under  the  flag  of  that  govern- 
ment." 

2  Webster's  Works,  pp.  206,  206. 

"  Commerciallv  this  is  but  one  country.  " 

Baltimore  &  0.  R.  R.  Co.  v.  Maryland,  21 
Wall.  456(88  U.  S.  bk.  22,  L.  ed.  678). 

In  the  PoMenmr  Ceuet,  7  How.  416  (46  U.  S. 
bk.  13,  L.  ed.  758),  Jfr.  Jiutiee  Wayne  cites  with 
approval  the  definition  of  commerce  given  by 
Martens  in  his  summary  of  the  Laws  of  Na- 
tions: "  It  consists  in  selling  the  superfluity; 
in  purchasing  articles  of  necessity,  as  well  pro- 
ductions as  manufactures;  in  buying  from  one 
nation  and  selling  to  another,  or  m  transporting 
the  merchandise  from  the  seller  to  the  buyer 
to jualn  the  freight." 

In  the  case  of  QieState  Freight  Tax,  15  Wall. 
275(82U.8.bk.  31, L. ed.  161), the  court  says: 
"  Beyond  all  question,  the  transportation  of 
freight  or  of  the  subjects  of  commerce  for  the 
purpose  of  exchange  or  sale  is  a  constituent  of 
commerce  itself.  This  has  never  been  doubted, 
sod  probably  the  transportation  of  articles  of 
trade  from  one  State  to  another  was  the  prom- 
inent Idea  in  the  minds  of  the  framers  of  the 
Constitution,  when  to  Congress  was  committed 
the  power  to  regulate  commerce  an}ong  the  sev- 
eral States.  A  power  to  prevent  embarrassing 
restrictions  by  any  State  was  the  thing  de- 
sired," "Nor  does  it  make  any  difference 
whether  this  interchange  of  commdoities  is  by 
land  or  by  water.  In  tSXhex  case  the  bringing 
of  goods  from  the  seller  to  the  buyer  is  com- 
merce." 

In  Wdton  v.  StaU,  91 U.  S.  275  (Bk.  28,  L.  ed. 
847),  Mr.  Jutlice  Field,  speaking  for  the  whole 
court,  says  al  page  380:  "  Commerce  is  a  term 
of  the  largest  import.  It  comprehends  inter- 
course  for  the  puiposes  of  trade  in  any  and  all 
forms,  including  the  transportation,  purchase, 
sale,  and  exchange  of  commoditias  between 
citizens  of  our  country  and  the  dtizena  or  aub- 
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jectsof  other  countries,  and  between  the  citi- 
zens of  different  States." 

"That  the  transportation  of  pn^>er^hoin 
one  State  to  another  is  a  brnnch  of  inl«itate 
commerce  is  undeniable." 

Hannibal  d>Si.J.R  R.O0.  v.  Hvuen,  95  I'. 
S.  469,  470  (Bk.  34,  L.  ed.  590}. 

•'  Commerce  with  foreign  countries,  and 
among  the  States,  strictly  considered,  coosifix 
in  intercourse  and  traffic,  including  in  tbee 
terms  navigation  and  the  transportatioa  sad 
transit  of  persons  and  property,  as  well  as  tbr 
purchase,  sale,  and  exchange  of  commoditiefi ' 

MMle  County  v.  KimbaU,  103  U.  S.  702  (Bk. 
36,  L.  ed.  342);  QiJibona  v.  Ogden,  0  Wbcat.  IH. 
195  (23  U.S.  bk.6,  L.  ed.  69);  TeUgraph  Co.j. 
Texa$,\fib  U.  S.  464  (Bk.S6,  L.  ed.  1007); Star, 
Const.     1064, 1065. 

"  In  snort,  it  may  be  laid  down  as  thesettk<l 
doctiine  of  this  court,  at  this  day,  that  a  Stair 
can  no  more  regulate  or  impede  comroew 
among  the  several  States  than  it  can  regolaip 
or  impede  commerce  with  foreign  nations." 

Brown  V.  Hmtton,  114  V.  8.  633  (Bk.  29.  L 
ed.  360);  Goolen  v.  Board  of  H  arrfen*.  12  Bow. 
399  (58  U.  S.  bk.  18,  L.  ed.996);  Cane  of  Vie  Slaif 
Freight  Tax,  15  Wall.  283(83U.  S.  bk.  21,  Led. 
146) ;  State  Tax  on  Railway  Orou  JieeeipU,\i 
Wall.  284  (82  U.  8.  bk.  31,  L.  ed.  164);  BaUi 
more  <fe  0.  R.  R.  Co.  v.  Maryland,  21  Wall  456 
(88  U.  S.  bk.  22,  L.  ed.  678);  Welton  v.  Mimmri. 
91  U.  S.  276  (Bk.  38.  L.  ed.  347);  HembtTtn  ». 
New  York,  93  U.  S.  259  (Bk.  38,  L.  ed.  543);  Sher- 
lock V.  Ailing,  98  U.  8. 99  (Bk.  23,  L.  ed.  819); 
Munn  V.  iainois,  94 U.  S.  118(Bk.  34.  L.  ed.7D: 
Chicago,  B.  db  Q.  R.  R.  Co.  v.  loion.  94  U.  S.  155 
(Bk.  34,  L.  ed.  94);  Feik  v.  Chicago,  etc.  R  6'p 
94  U.  S.  164  (Bk.  34,  L.  ed.  97);  Chiaim.  Jtf. 
d:Si.  P.  R.  R.Co.v.  ArMey.UXJ.  8.  179(Bk.H 
L.  ed.  99);  Stone  v.  Witeontin.  94  If.  8. 181  (Bk. 
24,  L.  ed.  103);  Haunihai  A  St.  J.  R.  R.  Co.  v, 
H>mn.^6V.  S.  465  (Bk.  24,  L.  ed.  527);  Uali t. 
Do  f?Mir,  95U.  S.  485  (Bk.  34,  L.  ed.  547);  J*-^ 
fnU  County  v.  Kimhall,  102  U.  S.  691  (Bk.  3«,  L 
ed.  238);  Transportation  Go.  v.  Parker^ntrs.  Wi 
V.  S.  6i91  (Bk.  37,  L.  ed.  584);  Ruggttt  v.  JBi- 
noi»,  108  V.  S.  536  (Bk.  37,  L.  ed.  Sl^;  6iwa» 
ter  Ferry  Co.v.  Pfnn^lvania,  114  U.  S.  196(% 
29.  L  ed.  158);  Brown  v.  Houtton,  114  U.  8.  822 
(Bk.  29,  L.  ed.  457);  Stone  v.  Fhrmen  Loan^ 
T.  Go.  116  U.  S.  307  (Bk.  39.  L.  ed.  686);  8tou 
V.  III.  Cent.  R.  R.  Co.  116  U.  S.  847 (Bk.  29,  L 
ed.  650). 

The  provl^ns  of  the  Federal  Conrtitntiao 
refer  to  commerce  conducted  by  corporati(His,ts 
much  as  to  that  of  natural  persons. 

Paul  V.  Virginia.  8  Wall.  182. 188  (75  U.  S. 
bk.  19,  L.  ed.  861);  Pentaeola  Tel.  Cfe.v.  IFotem 
Union  Tel.  Co.  96  U.  8. 1  (Bk.  34,  L.ed.  7081 

In  Glouce»ter  Ferry  Go.  v.  Penn^innia. 
mpra,  it  was  decided  and  adjudged  that  the 
transportation  of  passengers  and  freigfat  is  com- 
merce; that  it  is  immaterial  what  mesns  ol 
transportation  are  used,  and  whether  on  had 
or  by  water. 

Pbgter  V.  Master,  etc.  of  2f.  O.  94  U.  B.  34fi 
(Bk.  34,  L.  ed.  123). 

It  is  sometimes  clumed  that  the  caaesof  Mw^ 
V.  lUinaii,  Chicago,  B.  <t  O.  B.  B.Oo.y,  Ima. 
and  Peik  v.  CliieagOy  etc.  S.  Oo.  cited  above,  o- 
tablisfa  a  brmder  doctrine  than  we  bave  stated, 
and  justify  the  legislation  and  order  whiek  it- 
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endant  objects  to.  But  Biich  claim  is  clearly 
iiTODeous,  and  is  due  to  the  reading  of  certain 
entenc-es  in  the  opinioDS  disconnected  from  the 
acta. 

jrunn'«  Ca»e  related  to  a  warehouse  dluated 
ind  used  wholhr  within  IDinoia.  In  Chicat/o, 
?.  I*  Q.  B.  H.  (fo.  V.  lotoa,  the  Statute  of  Iowa, 
,pprOTed^arcI)  38, 1874.  under  which  the  case 
xose,  fixes  a  compeosation  per  mile  only,  and 
toes  Dot,  as  defendant's  counsel  interpret  it, 
turport  to  conlrol  rates  of  freight  beyond  the 
ines  of  the  State.  See  (hrton  v.  Illinoi*,  etc.  R. 
t.Q>.B6  Iowa,  148. 

In  the  case  of  Peik  t.  Ckieaso,  etc.  R.  Co.  a 
■111  was  brought  to  restrain  the  railroad  com- 
lany  from  obeying,  and  the  railrond  commis- 
ioner  and  attorney-general  of  Wisconsin  from 
inforcing,  cha^.  STSofthe  Lawsof  1874of  that 
itate.  Ko  business  had  been  transacted  which 
;aTe  rise  to  tho  esse.  It  was  an  abstract  or 
beoretical  case;  an  effort  to  test  tiie  law  in  an- 
icipatiiMiof  Its  enforcement.  The  defendant 
lemurred  to  tiie  bill,  and  the  case  came  before 
be  supreme  court  in  the  bill  aod  demurrer, 
rhere  is  a  waut  of  fullness  and  precision  in  the 
tatement  of  the  facts.  Id  regard  to  this  esse 
hese  things  are  to  be  noted. 

By  reason  of  certain  l^pslation  referred  to  in 
he  report  ,  the  railroad  company  had  become, 
a  legal  effect,  a  Wisconsin  corporation. 

07iio  &  Mim.  R.  R.  Co.  v.  Wheeler,  1  Black, 
86(66  U.  S.  bk.  17,  L.  ed.  130);  MuOerv.  J)tne3, 
4  U.  S.  444  (Bk.  24.  L.  ed.  207). 

A  careful  examination  of  tbe  statute  which 
;ave  rise  to  the  legislation,  namely,  chapter  278 
>f  the  Laws  of  1874  of  tbe  State  of  Wlscondn, 
via  not  discover  any  intention  to  fix  or  control 
atcs  of  freight  beyond  the  limits  of  tbe  State, 
>nd  it  exempts  entirely  from  its  operation 
reight  transported  through  Ibe  State.  Com- 
lare  with  it  cbap.  841 — especially  6^  ft— of  the 
jaws  of  1874  of  that  State,  and  see  Attorney- 
leneral  v.  Railroad  Companies,  85  Wis.  451, 
S2,  684.  Compare  with  these  statutes  chap. 
01,  g  4,  of  the  Laws  of  1888  of  the  State  of 
7ew  Hampshire,  and  a  decision  of  the  supreme 
oort  of  that  State. 

MerriU  v.  Boetim  A  h.  R.  R.  Co,  31  Am.  & 
^nsr.  R-  R.  Cas.  48. 

"That  the  transportation  of  property  from  one 
itate  to  another  is  a  branch  of  interstate  com- 
lerco  is  undeniable." 

Hannihal         J.  R.  R.  Co.  T.  Huaen,  05  U. 

460  <Bk.  34,  L.  ed.  620). 

CM^  JttStteeWaite,  speakinr  for  the  whole 
ourt,  in  the  case  of  Stone  v.  Farmers  Loan  (ft 
■'.  Co.  1 16  U.  S.  307  (Bk.  29,  L.  ed.  636),  of  rail- 
iMids  says:  "It  is  now  settled  in  the  court 
tiat  a  State  has  power  to  limit  the  amount  of 
barges  by  railroad  companies  for  the  transpor- 
idon  erf  persons  and  property  vHhin  its  own 
nriadiction,  untess  restnuned  by  some  contract 
1  the  charter,  or  unless  what  is  done  amounts 
3  a  regulation  of  foreign  or  interstate  com- 
lerce,  citing,  with  other  cases,  Chieago,  B.  <£ 

R.  R.  Co.  T.  Iowa,  and  iVAfc  t.  Chicago,  etc. 
i.  Co.  Kupra. 

This  State  ma;  deteimine  on  what  condl- 
ions  foreign  corporations  may  do  business  here. 

Paul  V.  Virginia,  8  WaU.  168  (75  U.S.  bk.  19, 
J.  ed.  367);  Liverpool  Int.  Co.  v.  Md»aaclius€tt«, 
0  Wall.  566(77  IL  8.  bk.  19,  L,  ed.  1029). 

But  this  doctrine  does  not  authorize  the  State 
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to  fix  any  such  conditions  as  amount  to  on  in- 
terference with  the  right  of  a  foreign  corpora- 
tion, engaged  fn  interstate  commerce,  to  make 
contracts  here  relating  to  that  business. 

8  Morawetz,  Prtr.  Gorp.J  974;  Paul  v.  Vir- 
ginia,  supra;  Pensaeola  Tel.  Co.  v.  Western 
Union  Tel.  Co.  96  U.  S.  1  (Bk.  24,  L.  ed.  708); 
Cooper  Mfg.  Co.  v.  Fcrov»on,  113  U.  S.  727  (Bk. 
28,  L.  ed.  1187). 

In  this  last  case,  on  page  784,  tbe  court  says: 
"  So  it  is  clear  the  statute,"  then  under  discus- 
sion,  ' '  cannot  be  construed  to  impose  upon  a 
foreign  corporation  limitations  of  its  right  to 
make  contracts  in  the  State  for  carrying  on 
commerce  between  tbe  States,  for  that  would 
make  the  Act  an  invasion  of  the  exclusive 
right  of  Congress  to  regulate  commerce  among 
the  several  States." 
Thestatemeotof  the  law  as  herein  before  made, 
and  the  intopretatlon  put  on  certain  decisions 
of  the  Supreme  Court  of  the  United  States,  are 
conflrmea  by  decisions  ot  recent  date,  made  in 
the  Circuit  and  District  Courts  of  the  United 
States,  in  which  the  right  of  a  State  to  fix  rates 
of  freight  on  railroads  beyond  the  lines  of  the 
State  Iws  been  denied,  and  the  opinions  of  tho 
supreme  court,  which  confessedly  arc  the  final 
authority  on  tbe  subject,  have  been  discussed. 

Kaeiaer  v.  7fl.  Cent.  R.  B.  Co.  18  Fed.  Hop. 
161;  A  C.  19  Am.  ft  Eng.  R.  R.  Cas.  40;Lout»- 
viae  dtN.  R.Co.v.  R.R.Gomrt.  ofTenn.  16  Am. 
&  Eng.  R.  R.  Cas.  1;  Paeilic  Coast  8.  S.  Co.  v. 
Board  of  If.  R.  Cotnn.  18  Fed.  Rep.  10;  Srparta 
KoeJiler,  21  Am.  &  Eng.  R.  l\.  Cas.  68;  Fargev. 
Redfield.  f£2B]aU:hf.  527. 

The  statement  of  tbe  law,  and  the  coiistnio- 
tlon  of  tbe  decinons  of  the  supreme  court, 
which  defendant  isseektng  to  maintain,  areex- 
preasly  confirmed  judg^nenla  of  several 
State  courts. 

Carton  v.  III.  Gent.  R.  li.  Go.  59  Iowa,  148; 
Hardy  V.  Atchison,  T.  tft  8.  F.  R.  R.  Co.  82  Kan. 
30;  Carpenter  v.  Grmtd  Trtivk  R.  Co.  72  Me. 
888,  as  compared  with  Dryden  v.  Grand  Trunk 
R.  Go.  60 Me. 612;  MerriU  v.  Bwfm  AL.R.R. 
Co.  31  Am.  &  Eng.  R  R.  Cas.  48;  Railroad 
Commisiion  of  Miss.  v.  Taxoo,  etc.  R.  R.  Co.  21 
Am.  ift  Eng.  It.  R.  Cas.  6.  See  also  Higgina  v. 
U%ne,  ISO  Mass.  1. 

So  competent  an  author  as  Mr.  Wood  states 
tbe  law  as  it  is  herein  contended  to  be. 

1  Wood,  R.  R.  §  303. 

So  also  does  3  Morawetz,  Priv.  Corp.  2d  ed. 

§  1075  d. 

Mr.  Oaorg*  F.  Hoar,  for  the  Common- 
wealth: 

We  shall  treat  the  following  proportions  as 

settled: 

The  legal  regulation  of  public  employ- 
ments, such  as  those  of  ferries,  carriers,  bacK- 
men,  innkeepers,  bakers,  wharfingers,  millers, 
including  tbe  regulation  of  their  charges,  is  an 
accustomedfuQctionof  government.  Itdoesnot 
come  witbhi  any  of  the  constitutional  prohibi- 
tion.s  against  Interfering  with  private  property. 

Munn  V.  MimU,  94  U.  S.  lU  (Bk.  24,  L.  ed. 
77). 

Statutes  regulating  the  use  or  the  price  of  use 
of  private  property  employed  in  such  voca- 
tions do  not  necessarily  deprive  tbe  owner  <A. 
\i\9.^aysiX$  without  due  process  of  law. 

Common  carriers  exercise  a  sort  of  public 
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office,  and  hare  duties  to  perform  in  which  the 
pDblic  are  interested. 

Id.  180;  Commonwealth  v.  Temple,  14  Grav, 
69;  Omimomrealt/i  v.  Enntem  H.  It.  Go.  108 
Mass.  354;  I\irkeT  v.  Metropolitan  It.  B.  Co.  109 
Mass.  506;  Meeaenger  v.  Pa.  R.  R.  Co.  86  N.  J. 
L.  407;  McDuffee  v.  Mland,  etc.  R.R.  52  N.  H. 
480;  Jer»a/  S.  N.  Go.  v.  Mtrehanta  Bank, 
6  How.  844-882  (47  U.  8.  bk.  12,  L.  ed.  465); 
mddtn  V.  RobiMon,  7  N.  H.  157. 168. 164;  Gray 
V.  JackMon,  61  N.  H.  9.  10;  AiueU  v.  Water- 
house,  2  ChittT.  K.  B.  1.  4;  Holliater  v.  Nowlen, 
19  Wend.  334,  289. 

Whenever  any  person  sustains  such  a  rela- 
tion to  the  public  that  the  public  must  of  neces- 
sity deal  with  him,  and  are  under  a  moral  du- 
resB  to  submit  to  lik  terms  if  unrestrained,  then, 
in  order  to  prevent  an  abuM  of  his  position,  the 

Erice  he  may  charge  for  services  may  be  regu- 
ited  by  law. 

AUiiutl  V.  InglU,  12  East,  537:  Common- 
wealth V.  Duane,  98  Mass.  1;  State  v.  Pern/, 
5  Jones,  L.  (N.  C.)252:  States.  Nixon,  Id.  258; 
Murray't  Lea&ee  v.  Iloboken,  etc.  Co.  18  How. 
273  (59  U.  8.  bk.  15,  L.  ed.  372);  Kirkman  v. 
Sftawcrotn,  6  T.  R.  17;  Ogden  v.  Saundert,  13 
Wheat.  359  (35  U.  8.  bk.  6,  L.  ed.  621). 

Railroad  companies  are  caniers  fw  hire,  and 
subject  to  legislativ  e  control  as  to  their  rates  of 
fare  and  freiebt. 

Chicago,  B.  dc  Q.B.  R.  Go.  v.  Imea,  94  U.  8. 
165  (Bk.  24.  L.  ed.  94). 

It  matters  not  that  the  business  lias  been 
established  and  the  means  of  carrying  it  on  pro- 
vided before  the  passage  of  the  statute  regulat- 
ing it.  It  is  from  the  beginning  subject  to  the 
power  of  the  body  politic  to  regulate  it  for  the 
common  good. 

Munn  V.  lUinoui,  94  U.  8.  188  (Bk.  24.  L. 
ed.  77). 

What  is  a  reasonable  compensation  for  the 
use  of  property  devotexl  to  such  public  pur- 
pose may  he  determined  by  the  courU,  if  there 
be  no  statutory  regulation,  but  is  a  matter  sub- 
ject to  legislative  control. 

Id.  134. 

Elevators  which  store  grain  and  transfer  it 
from  rail  to  boat  or  from  boat  to  rail,  although 
the  grain  be  the  subject  of  interstate  or  inter- 
national commerce,  are  inatruments  of  domes- 
tic conunerce,  and  tbefr  regalation  is  a  thing  of 
domestic  concern;  and  the  States  may  exercise 
all  powers  of  government  over  them,  certainly 
until  CoDgress  has  acted  in  reference  to  their 
interstate  relations,  although,  indirectly,  com- 
merce outside  the  State  Jurisdiction  may  be 
affected. 

Id.  m. 

IT.  8.  Const,  art.  i,  g  9,  so  far  as  it  prohibits 
preference  to  the  ports  of  one  StAte  over  those 
of  another,  operates  only  as  a  limitation  of  the 
powers  of  Congress,  and  in  no  respect  affects 
the  States  in  the  rogulaUon  of  Uieir  domestic 
affairs. 

Munn  V.  JlUnoit,  tupra. 

Such  legislative  provision,  although  it  affects 
the  business  conducted  in  a  single  city  only,  is 
not  a  "denial  to  any  person  of  the  equal  pro- 
tection of  the  laws,"  within  the  meaning  of  the 
Fourteenth  Amendment. 

Id.  184. 

The  Kupreme  Court  of  the  United  States  has 
also  decided  that  the  power  of  the  Legislature 
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of  ft  State  to  fix  maximum  rates  for  rulroad 
that  are  public  carriers  within  the  State  u 
eludes  the  power  to  fix  such  rates  for  fere  an 
freight  for  tbe  transportation  of  persons  an 
property  taken  up  outside  the  State  and  bronet 
within  it,  or  taken  up  inside  and  carried  wttl 
out. 

Peik  V.  Chicago,  etc.  R.  Co.  94  U.  S.  164  (» 
24,  L.  ed.  97);  Chicago,  B.  A  R.  B.  Ot.  ^ 
Imca,  94  U.  8.  155  (Bk.  24,  L.  ed.  94). 

It  was  not  the  purpose  of  the  couit,  as  « 
conceive,  to  intimate  tli.il  this  ili  c  iskm  was  I 
be  reopened  by  tbe  l;ini:ii:iL'-c  in  x-'iu-  v.  Fit 
mert  Loan  d  T.  Co.lH)  \  .  .s.  307.  ■^Sr,  (Bk.  2! 
L.  ed.  686,  645).  Set-  oiiinion  of  McCran-.  J 
in  Kaeiter  v.  lU.  Vent.  li.  B  Go.  b  MoOrar 
496;  (ktrton  v.  lU.  Cent,  B.B.<h.»  Jum^ 

BaU  V.  Be  Ouir,  96  U.  6.  485  (Bk.  1» « 
647),  is  put  upon  the  ground  that  flu  mgnl 
tion  in  question  must  necessarily  aJbcttfaeca 
rier  throughout  bis  entire  vnya;^e.  Conflictii] 
provisions  mode  by  tvu  (iillcn-iit  StHleawool 
produce  endless  confusion.  The-  same  jud: 
delivered  the  opinion  in  ilmt  uiKe  as  in  tbe  Pn 
Case,  and  makes  no  suggestion  of  any  confiii 
between  them.  In  any  event,  it  wems  to  i 
clearly  sound  upon  principle.  The  carria^ 
within  the  State  over  its  highways  or  milran 
by  public  carriers  is  nuuier  of  "domestic  cdi 
cem,  and  subject  to  Sialr-  anrhority,  nlihoi:;: 
the  freight  maybe  bi'^uirtii  froui  I'mi-iii*-. 
the  State  may  regulatt:  it  if  it  makir  do  di^criu 
ination  against  foreign  freight  So  much  < 
the  transportation  as  Is  without  tbe  State  Isdi 
tinguishable  and  sepnrabk'  from  Ibat  which 
within.  The  mingtin;:;  the  two  by  includin 
them  in  one  contract  is  tlie  voluntary  act  of  it 
carrier.  He  cannot  ilicicby  <lc'|irivf  the  J?i:ii 
of  its  lawful  authority  over  it.s  own  conccrai 
especially  in  the  absence  of  nr.y  iiction  on  th 
subject  by  Congress.  When  a  passenger  froi 
the  west  to  the  Atlantic  in  old  days  crossed 
ferry  or  traveled  in  a  stage  coach  or  on  a  tan 
pike  wholly  in  Massachusetts,  he  could  be  pn 
tected  from  impositinii  hy  State  laws.  8o  ( 
goods  in  transit.  Tlic  clVvaUir  in  Cliiot^ 
as  much  a  step  in  the  transmission  of  fr3ri 
from  the  west  to  Europe  as  the  Boston  &  A 
banj  Railroad. 

Tlie  State  has  power  to  limit  the  rate  c 
freight  from  Lee  to  tbe  State  Ime,  aithoog 
the  owner  means  to  send  it  thence  to  Bridgi 
port,  or  from  the  State  line  to  Lee,  althoug 
ii  be  on  its  way  from  Bridgeport.  It  is  nc 
in  the  power  of  the  carrier  to  avoid  this  ai 
thority  by  uniting  in  one  contract  the  trani 
portation  within  and  without  the  State.  H 
might  as  well  attempt  to  erade  tlie  State  tan 
regulating  sale  of  merchandise  by  selling  In  <» 
lot  imported  merchandise,whicn  the  State  cai 
not  regulate,  and  merchandise  of  domestic  fax 
duction,  and  so  exempt  the  whole  front  th 
operation  of  State  laws. 

Commerce  is  the  exchange  of  commoditia 
Foreign  commerce  is  the  exchange  of  comiaoc 
ities  with  foreign  States.  Commerce  among  th 
States  is  the  exchange  of  commodities  anKWj 
the  States.  Railroads,  turnpikes,  ferries,  higt 
ways,  are  but  the  instruments  of  commerce 
The  price  paid  for  their  use  is  the  price  paii 
by  commerce  for  an  indispensable  instninienl 
luiilroad  corporations  are  ^/omi  public  officer 
created  by  the  State,  that  they  may  provide  fa 


Digitized  by 


887. 


CkntlCOKWBALTH  V.  HOUSATONIC  R.  R.  Co. 


455 


lie  public  a  Decessary  means  or  iiutnimNit  of 
nmmerce.  The  State  may  lawfully  interpose 
>  preveut  the  persons  who  control  such  instru- 
lents,  80  far  as  they  are  within  its  jurisdiction, 
rom  imposing  undue  burdens  upon  commerce 
rhen  it  can  do  it  without  obstructing  or  inter- 
niog  with  commerce,  and  without  interfering 
'ith  any  legislation  which  Con^Tess  has  en- 
cted  for  the  purpose  of  regulating  interstate 
r  international  commerce.  If  the  foregoing 
ropositioD  be  sound,  it  will  not  be  necessary  to 
laintain  that  the  power  to  regulate  commerce 
mong  the  States  is  a  concurrent  power,  but 
nly  that  Uie  States  mav  prevent  the  iDstru- 
lents  of  commerce  within  their  jurisdiction 
rom  unduly  burdening  it,  so  long  as  they  do 
ot  interfere  with  any  action  actually  taken  by 
Congress  within  its  constitutional  sphere. 

See  Waite,  Ck.  J.,  m  UaU  v.  be  Ouir,  85 
r.  8.  485-488  (Bk.  S4,  L.  ed.  547). 

The  statute  under  consideration  was  not  en- 
cted  for  the  purpose  of  restraining  or  regu- 
tting  commerce  among  the  States.  It  imposes 
o  hindrance  or  burden  upon  commerce,  and 
;ek8  no  revenue  from  it. 

See  Nathan  v.  Louinana,  8  How.  73  (49  U. 
.  bk.  13,  L.  ed.  992);  Chicago  &  N.  Tf.  H.  B. 
fa.  V.  FuUer,  17  WaU.  660  (84  U.  S.  bk.  81.  L. 
a.  710);  Wabath,  etc.  B.  Oo.  t.  Pe&flU,  105  111. 
36,  351. 

The  statute  in  question  is  not  in  conflict  with 
DT  law  of  the  united  StateH.  Congress  has 
ot  dealt  with  the  matter  at  all.  To  deny  the 
uthority  of  the  State  to  pass  this  law  is  to  deny 
»  authority  to  pass  any  law  to  secure  expedi- 
ious  and  cheap  transportation,  if  such  trans- 
ortation  include  commodities  which  are  the 
abject  of  interstate  as  well  as  domestic  com- 
lerce.  It  is  difficult  to  see  on  what  principle 
le  State  may  create  an  artificial  person  whose 
ocatioD  as  public  carrier  shall  include  foreign 
rith  domestic  carriage,  and  not  have  the  right 
)  prescribe  the  law  of  its  being.  There  is  no 
ommon  law  of  the  United  States.  In  the  ab- 
ence  of  national  legislation  may  not  the  State 
unish  embezzlement  by  the  carrier  of  property 
n  its  way  to  another  State?  If  so,  it  may 
□rely  provide  a  means  of  preventing  extortion, 
'he  various  pro\T8ions  of  Pub.  Stat  chap. 
13,  187-191,  apply  alike  to  passengers  and 
reight  taken  up  or  deposited  within  or  with- 
ut  the  State.  The  constitutionality  of  187- 
91  is  involved  in  the  decision  in  the  present 
Bse.  See  Pierce,  R  R.  pp.  468-465,  for  ex- 
mplea  of  State  regulation  en  railroads. 

Sfotte  V.  Southern  Pac.  H.  R.  Oo.  34  Tex.  80; 
•^nkford,  etc.  S.  S.  Go.  v.  PhUadelphxa,  58 
119;  Toledo,  etc,  R.  Go.  v.  Dearon,  63  111. 
1;  Chicago,  etc.  R.  R.  Co.  v.  Reidy,  06  111.  48; 
Chicago,  etc.  R.  R.  Go.  v.  Haggerty,  67  111.  113; 
Vhit9(m  V.  Franldin,  M  Ind.  892;  Hans  v.  Chi- 
igo,  etc.  R.  Go.  41  Wis.  44;  Horn  v.  Ghicago, 
cR.  Go.  98  Wis.  468;  Ghteago  A  N.  W,  R. 
t.  Cfo.  V.  Fuller,  17  WaU.  5«5-fl68  (84  U.  8. 
k.  21,  L.'ed.  710). 

In  Famiic  Bridge  Gages,  8  Wall.  782,  Grier, 
.,  says:  "The  ConstitittioQ  does  not  require 
le  State  to  surrender  her  control  over  the  high-, 
ays,  either  by  land  or  water,  provided  all  cit- 
ens  of  the  United  States  enjoy  tiie  same 
rivileges." 

The  power  of  rwulatlon  of  diaKes  for  pilot- 
ve,  wharfage,  and  the  like,  staoaa  upon  the 
Mass. 


same  ground  and  is  conceded  to  he  in  thp 
States. 

Wilson  V.  MeNamee,  102  U.  S.  572  (Bk.  20, 
L.  ed.  284):  Keokuk  N.  L.  Packet  Go.  v.  Keokuk. 
95  U.  S.  88  (Bk.  24,  L.  ed.  881);  N,  W.  Union 
Paeket  Go.  v.  St.  Lout*,  100  U.  B.  428  (Bk.  S5, 
L.  ed.  688);  Viekaburg  v.  Tbbin,  l60  U.  S.  480 
(Bk.  25,  L.  ed.  691). 

The  States  are  permitted  to  erect  bridges 
across  navigable  rivers  and  regulate  their  u^^c. 
provided  they  do  not.  conflict  with  congressioiiiil 
action,  and  do  not  necessarily  impede  naviga- 
tion. 

WilltoTi  V.  Blaemrd,  etc.  Oo.  2  Pet.  24S  (27 
U.  S.  bk.  7,  L.  ed.  412);  Gilmanv.  Philadelphia'. 
3  Wall.  718  (70 U.  8.  bk.  18,  L.  ed.  96);  Eaain- 
aba  Go.  v.  Chicago.  107  U.  8.  678  (Bk,  27.  L.  ed. 
442);  Middlesex R.  R.Co.  v.  Wakejield,  103 Mass. 
261;  Q>intnomi>ealt/i  V.  Esser  Co.  13  Gray,  239. 

The  distinction  between  otetructing  or  em- 
barrassing foreign  or  interstate  commerce  by 
imp(Min^  taxes  or  burdens  upon  it,  or  by  dis- 
criminatm^  a^inst  it,  and  preventing  such 
burdens  being  imposed  by  those  who  monopo- 
lize any  of  its  instruments,  is  clearly  maintained 
through  all  the  decisions.  Gibboris  v.  Ogden.  9 
Wheat.  1  (22  U.  8.  bk.  6,  L.  ed.  28),  held  tliat 
a  State  could  not  grant  a  monopoly  in  its  uavi- 

fftble  waters.   The  payenger  cases  decide  tliat 
tates  cannot  levy  a  tax  upon  persons  coming 
within  their  jurisdiction  from  foreign  countries. 

Passenger  Caset,  7  How.  288  (48  U.  S.  bk.  12. 
L.  ed.  702);  Henderson  v.  New  York,  92  U.  H. 
259  (Bk.  28.  L.  ed.  543);  ChyLung  v.  Freeman, 
92  U.  8.  375  (Bk.  23,  L.  ed.  550);  Case  if  tin- 
State  Freight  Tax.  15  Wall.  232  (82  U.  8.  lik. 
21,  L.  ed.  146);  Ward  v.  Maryland,  12  Wall. 
418  (70  U.  S.  bk.  20,  L.  ed.  449);  WdUm  v. 
J/uKwn',  91  U.  8. 276(Bk.  28,  L.ed.  847).  See 
also  Grandall  v.  Nevada,  6  Wall.  35  (73  U.  S. 
hk.  18,  L.  ed.  745);  Walling  v.  Michigan,  IIH 
U.  8.  446  (Bk.  29,  L.  ed.  691);  Coe  v.  Errol.  1  Ki 
U.  8.  517  (Bk.  29,  L.  ed.  715);  Pickardv. 
mnnS.  Car  Go.  117  U.  8.  34  (Bk.  29,  L.  ed. 
785);  Tennessee  v.  PuUman  8.  Gar  Oo.  117  U. 
S.  51  (Bk.  29,  L.  ed.  791). 

The  liquor  cases  hold  that  a  State  cannot 
prohibit  the  sate  of  a  commodity  introduced 
from  abroad  while  it  retains  its  distinctive 
character,  and  before  it  has  become  mingled 
with  the  general  mass  of  property  of  the  State. 
Boston  Beer  Go.  v,  Gomrnonwealth,  97  U.  8. 
(Bk.  24,  L.  ed.  989);  Brown  v.  Maryland,  12 
Wheat.  419  (25  U.  S.  bk.  6.  L.  ed.  678),  A 
State  law  limiting  the  rates  erf  domesdc  tnns- 
portatioD  would  operate  as  a  discriminatioD 
against  foreign  commodities,  unless  it  extended 
to  them  also.  i 

Into  every  commercial  contract  between  two 
States  or  coimtries  the  kx  loci  contractus  ot  llic 
law  of  the  place  of  performance  enters,  giving 
the  contract  its  construction  and  imposing  upon 
it  unexpressed  terms  and  conditions.  The 
State  or  country  may  alter  these  laws  at  Its 
pleasure,  provided  it  does  not  discriminate  nor 
impose  upon  extr^tate  commerce  any  burdi  ii 
or  restriction.  The  following  cases  afflrm  llic 
right  of  State  regulation  of  the  charges  of  rnil- 
nrnds  for  transportation  of  freight  brought  in 
from  outside: 

Munn  T.  lUinois,  94  U.  8. 118  (Bk.  24,  L.  ed. 
77);  CMeago,  B..dk  Q.  R.  R.  Co.  v.  Iowa,  HV. 
S.  155  (Bk.  34,  L.  ed.  04);  Psik  v.  Chicago,  ek. 
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R.  Go.  M  U.  S.  164  (Bk.  24,  L.  ed.  97);  Qiicago, 
M.  t£  8t.  P.  R.  R.  Co.  V.  Aeklejf.  94  U.  S.  179 
(Bk.  24,  L.  ed.  99);  M'inond,  etc.  R.  R.  Go.  v. 
Blake,  94  U.  S.  180  (Bk.  24,  L.  ed.  99);  South- 
em,  etc.  R.B.  Go.  y.  Coleman,  94  U.  8. 181,  note 
(Bk.  24,  L..  ed.  102);  Stonsv.  Witcomnn.  Id.; 
mields  V.  Ohio.  95  U.  8.  319  (Bk.  24,  L.  ed. 
357);  Ruygles  y.  Illinois.  108  U.  8.  526  (Bk.  27. 
L.  ed.  812):  lU.  Cent.  B.  R.  Co.  v.  People,  108 
U.  8.  541  (Bk.  27,  L.  ed.  819);  Stone  v.  Farmerg 
Loan  &  T.  Co.  116  U.  8.  807  (Bk.  89,  L.  ed. 
686);  StoneY.  111.  Cent.  R.  B.  Co.  116  U.  B.  847 
(Bk.  20,  L.  ed.  650);  Stone  t.  OrteanM  N. 
E.  R.  R.  Co.  116  U.  8.  362  (Bk.  29,  L.  ed.  661); 
Peoplev.  Wabatk.ete.  R.  Co.  104  111.  476;  WabtM, 
etc.  R.  Co.  V.  People,  106  III.  286. 

The  characteristics  of  a  railroad  corporation 
in  this  Commonwealth  are  well  stated  by  Gray, 
J.,  in  Central  Bank  y.  Woreeater  fforte  B,  B. 
.Co.  18  Allen.  105,106. 

It  is  obvious,  therefore,  that  if  the  fixing 
rates  be  a  regulation  of  commerce,  the  Legisla- 
ture has  conferred  upon  this  artificial  body  the 
power  to  regulate  it,  restrained  only  by  such 
competition  as  the  Legislature  may  itself  autho- 
rize. The  question,  therefore,  is  between  the 
restrained  and  the  unrestrained  power  of  regu- 
lating commerce  by  this  public  body,  whTcdi 
has  been  endowed  by  t^  Legislature  with  some 
of  the  attributes  of  sovereignty. 

But  whatever  may  be  the  power  of  the  Com- 
monwealth to  regulate  this  subject,  we  claim 
that  she  has  ample  power  to  prescribe  rules  to 
this  carrier. 

8be  ma^  prescribe  the  coDditions  and  rules 
under  whicn  foreign  cor^rations  may  be 
admitted  to  transact  business  within  her 
limits.  She  may  deal  with  tbem  hv  ^neral 
laws  or  by  laws  specially  affecting  individual 
carriers.  8be  may  delegate  the  power  of  fix- 
ing rales  to  special  tribunals.  8he  has  expressly 
reserved  the  power  to  regulate  rates  over  the 
line  of  road  in  question.  The  defendant  has 
acquired  no  right  to  svati  itself  of  any  contract 
in  the  charter  of  the  Btockbridge  &  Fittsfield 
Railroad  limiting  this  reserved  power.  The 
transactions  under  consideration  are  no  part  of 
the  business  contemplated  by  that  contract. 
Corporations  are  not  citizens  within  the  mean- 
ing of  the  clause  of  the  Constitution  of  the 
United  States  which  declares  that  "citizens 
of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  In  the  several 
States  " 

Paul  V.  Virffinia.  8  Wall.  168  (76  U.  8.  bk. 
19,  L.  ed.  857),  opinion  Field,  J.;  Bank  of 
Aiifnista  V.  ikirle,  18  Pet.  519  (88  U.  S.  bk.  10, 
L.  ed.  274);  Covington  Drawlnidge  Co.  v.  Shep- 
herd. 20  How.  227  (61  U.  8.  bk.  16,  L.  ed.  896); 
LnfayetU  Int.  Co.  v.  French.  18  How.  404  (59 
U.  S.  bk.  15.  L.  ed.  451);  Ohio  Jk  Mitt.  B.  B. 
Co.  V.  Wheeler,  1  Black,  295  (66  U.  S.  bk.  17,  L. 
ed.  132);  Sope  Ins.  Go.  v.  Boardman.^Cmach, 
67  (9  U.  8.  bk.  8,  L.  ed.  36).  See  Dvcat  v. 
Ghtcago,  10  Wall.  415  i77  U.  8.  bk.  19,  L.  ed. 
973);  Liverpool  Int.  Go.  v.  Mastachvtetts,  10 
Wall.  576  (77  U.  8.  bk.  19,  L.  ed.  1038);  Wa*h- 
ington  County  Mut.  Int.  Co.  v.  Chamberlain.  16 
Gray,  165. 

A  Massachusetts  corporation  making  a  con- 
tract in  a  foreign  State  acts  only  by  virtue  of 
the  powers  conferred  on  it  hcye;  and  the  obll- 
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f^tion  of  its  stockholders  under  such  contra 
IS  determined  by  the  law  of  HassacbuseUs. 

Hutehint  T.  A'.  B.  Goal  Mining  Cb.  4  Alk 
580;  Baltimore  A  O.  B.  R.  Co.  v.  Otenn.  2811 

2S7;  Bank  of  Marietta  v.  PindaZl,  2  Rand.(Vi 
465;  Slaughter  V.  OommoniceeUth,19  0n\X.'H 
New  Hope  Bel.  Bridge  v.  Pmtghke^tie  8Si  ( 
25  Wend.  648;  Stout  t.  Siouie  Ci^,  etc  R.  ( 
8  Fed.  Rep.  794-799. 

A  railroad  forming  part  of  a  line  extendi 
through  two  States,  the  portion  of  wfaidi  lyi 
in  one  State  is  leased  by  tuefxnporationowBi 
tiie  road  in  the  other,  where  such  corporstt 
is  incorporated,  is  subject  to  the  coDtrol  of  t 
Legislature  of  the  former  State  as  to  tti  nl 
of  fare  and  freight. 

Chicago,  71  4- Q.  /{.  U.  r-,  v  l,-r„,  !(4  I  . 
155  (Bk.  24,  I.,  t'd.  941.  Sutli  Li-jri'-l'iturcm 
eoatit  that  a  corpomtion  having  a  |>articul 
franchise  and  aionopoly  and  riphtof  emint 
domain  Hbiill  have  Ihem  only  upou  theosn 
tion  that  itperfnrni.s  a  function  in  whidtonrc 
izens  are  inlrrcsU'd. — ouly  iii>oii  cortain  tern 
We  may  not  prohiNt  a  citiz<*ii  tnun  «.mi 
into  the  Stiitf  u>  m  II  or  buy,  but  we  mays 
that  a  Connecticut  or  Massachusetts  Railroa 
shall  not  sell  or  buy.  We  are  dealing  witt 
person  whom  we  have  a  right  to  banisfa,  who 
we  can  deprive  of  the  ris^t  to  hold  property 
all.  We  may  bind  it.  We  may  enact  thatt 
railroad  commissioners  may  bind  it.  The  I 
alogy  to  tbe  law  of  limited  partnerships  is  on 
piete. 

Pensacola  Tel  Co.  v.  Western  Union  Tel.  ( 
96  U.  S.  1  (Bk.  24,  L.  ed.  708),  decides  thai  t 
Act  of  Congress  of  July  24.  1866  (U.  8.  Be 
Stat.  §  6268  et  ara.),— "An  Act  to  AU ID  t 
C*onstruction  of  Telc^aph  Lines,  andto  Btcn 
to  the  Government  the  Use  of  the  S.nnv 
Postal,  Militan',  and  other  I*iirpt»ft{-(;,  '  - 
as  it  declares  thatlheeredinii  of  tcli  jinipli  lin 
to  all  who  accept  ite  terms  .ihall  be  free,  is 
legitimate  regulation  of  commercial  interooar 
among  the  States,  and  is  appropriate  legislatii 
to  execute  the  powers  of  Congren  over  tl 
postal  service,  and  that  a  State  cannot  exdw 
a  fordgn  corporation  which  has  complied  wii 
said  terms.  Tbe  question  there  was  of  the  rigl 
derived  by  the  corporation  from  the  Act  > 
Congress,  not  of  those  derived  from  tbe  Sta 
of  its  origin. 

"An  Illinois  corporation,  by  going  into  Hi 
sissippi  to  operate  a  railroad  there,  anbjecti 
itself  to  such  local  legislation  as  would  ba< 
been  applicable  to  the  corporation  owning  tl 
road  if  no  lease  had  been  made." 

See  also  &.on£  v,  FamuTt  Loan  <£  71  Co.  t 
U.  8.  from  bottomof  p.  S83to  topof  p.  8S5(B 
29,  L.  ed.  645). 

In  the  foregoing  extract  the  wef^t  of  ti 
reason  is  put  largely  upon  tbe  presence  of  tl 
corporation  in  the  State,  not  merely  on  the  fa 
that  it  is  a  domestic  corporation.  This  cotpi 
ration  is  here.  It  is  as  much  subject  to  our  lai 
as  a  Connecticut  citizen  domiciled  there,  In 
doing  business  here.  It  is  entitled  to  no  moi 
privileges  than  if  created  here.  The  Btate  ma 
deal  with  such  carriers  by  general  laws,  sa  tl 
provisions  of  Pnb.  Stat  citad  above.  (H-byqn 
cial  laws  affecting  particular  Unea. 

It  is  obvious  that  in  fixing  a  maximum  lal 
the  contdderations  affecting  no  two  lines  can  I 
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ideotical.  Orades,  oriirinal  cost  of  road,  amouot 
of  busfnew,  wbetber  n*eight  can  returo  empty 
or  full,  cost  of  operatiiig,  of  f urnialiing  station 
iccommodations,  and  many  other  conditions 
irith  which  the  court  is  familiar,  must  deter- 
[nine  each  case  for  itself. 

Under  a  State  Constitutioo  which  provides 
ihat  "all  laws  of  a  general  nature  sball  have  a 
uniform  operation,'  a  statute  flxing  the  rates 
ipon  railroads  by  classes  is  constitutional. 

Chicago,  B.  &  q.  R.  B.  Co.  v.  Imoa,  94  U.  8. 
L65  (Bk.  24,  L.  ed.  94).  . 

The  State  may  delegate  her  power  of  pre- 
icrifaing  Bucb  rates  to  a  commission  of  ezprats. 
rUB  bu  been  repeatedly  held  by  the  oourti  In 
like  cases.  The  practice  to  commit  such  pow- 
ers of  ^vemment  to  special  tribunals  is  too  well 
setablished  to  be  questioned. 

Oommonwealth  v.  Temple,  14  Gray,  09;  Com- 
nomwalth  V.  Sastem  B.  R.  Co.  108  Biass.  264; 
nteNmrg  R.  R.  Co,  v.  Grand  JunetPm  R.  R.  A 
D.  Co,  4  Allen.  208;  8.  C.  1  Allen,  6S3;  Cmimon- 
maltk  T.  Euee  County,  18  Gray,  250 ;  Woreea- 
•■er  V.  HbrwieA  A  W.  R.  R.  Co.  109  Mass.  108. 

Water  companies  may  be  required  to  sell 
grater  at  rates  flx(.>d  by  municipal  authorities. 

Spring  Valley  Water  Works  v.  SchoUler,  llOU. 
i.  347  (Bk.  28,  h.  ed.  178);  R.  R.  Comra.  v. 
Portland,  ete.  R.  R.  Co.  68  Me.  269. 

Th^  the  charter  of  a  corporation  consHtutea 
t  contract  which  is  protected  by  the  Oonstitu- 
lon  of  the  United  States  axainstDein^  impaired 
n  its  obligation  by  Stale  legislation  is  unques- 
Jonable.  Some  recent  opinions  of  eminent 
indges  intimate  a  doubt  of  a  power  of  a  legis- 
ative  body  lo  devest  itself  by  contract  of  its 
ionlrol  over  the  rates  of  common  carriers, 
irhich  is  a  genera]  power  of  legislation  essential 
o  the  pnUic  welfare.  It  may  reasonably  be 
nsiBted  that  the  reservation  of  the  right  to  al- 
«r,  amend,  or  repeal  the  charter  of  a  railroad, 
vhich  contains  a  stipulation  that  the  Legisla- 
■ure  will  not  interfere  to  fix  rates  until  the  earn- 
ngs  of  the  road  amount  to  a  certain  sum,  au- 
liorizes  the  prohibition  of  further  transaction 
iH  business  except  at  rates  fixed  bj  the  Lc«iB> 
ature.  The  power  to  compel  the  owporanon 
o  go  on  with  Its  business  at  the  reduced  rates 
nay  not  exist  unless  the  stipulated  amount  be 
samed.  The  State  cannot  barter  away  its  es- 
lentEal  powers. 

Cooley.  Const.  Lim.  846;  Comrs.  ofFis/ieriea 
T.  EolyokeW.  P.  Go,  104  Mass.  446,  and  cases 
dted ;  Parker  v.  Metropolitan  R.  R.  Co.  109 
Mass.  S06;  Mam.  Gen.  Hotpitai  v.  State  Mut. 
L.  Attur.  Co.  4  Oray,  227  ;  Commormeaith  v. 
Eastern  R.  R.  Co.  108  Mass.  256;  Fitehburg  R. 
B.  Go.  V.  Grand  Junction  R.  R.  <i  D.  Co.  4 
Ulen,  203;  8.  C.  1  Allen,  568;  Piirker  v.  PeopU, 
111  III.  584. 

The  State  cannot  alien  its  power  to  build  pub- 
ic ways.  Can  it  alien  its  power  to  secure  their 
tse  by  the  public  at  reasonable  rates? 

See  Greenl.  note  to  2  Cruise,  Dig.  p.  67. 

The  lease  from  the  Stockbridge  &  Pittsfield 
lailroad  to  defendant  was  without  authority 
nd  void.  "A  corporation  created  for  the  very 
lurpoee  of  constructing,  owning,  or  managing 
railroad  for  the  accommodation  and  benent  of 
be  public,  cannot,  without  distinct  legislative 
,athority,  make  any  ^ienation,  either  absolute 
>r  conditional,  either  of  the  general  franchise 

0  be  a  corporation,  or  of  the  subordinate  fran- 
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chise  to  manage  and  carry  on  its  corporate 
business,  without  which  its  franchise  to  be  a 
corporation  can  have  little  more  than  a  nominal 

existence. 

Rtdtardmm  v.  Sibli^,  11  Allen,  65;  Bhrwabury 
it  B.  R.  Co.  y.  NarUiweitera  B.  Co.  6  H.  L.  Cas. 
ym:7(yrk,etc.R.R.  Co.v.  »'tnon«,17How.89(58  . 
U.  8.  bk.  15,  L.  ed.  27);  Piereev.  Emery,  82  N. 
H.  504,  508 ;  HaU  v.  SttUiran  R.  B.  21  Law 
Rep'>rtcr,  121;  Worcetter  v.  WaUm  R.  R.  Co. 
4  Met.  (Mass.)  506;  Commonteeaith  v.  Smith, 
10  Allen,  456;  Stat.  1867,  chap.  298. 

The  consent  by  the  L^;islature  in  Stat.  1873, 
chap.  168,  that  defendant  might  receive  as 
lessee  the  damage  sustained  by  it  in  cons^uence 
of  a  grade  crossing,  does  not  amount  to  a  ratifi- 
cation of  this  illegal  contract. 

Thornton  v.  Marginal  Preiaht  R.  Co.  128 
Mass.  82;  Worcetter  v.  NenHelt  AW.R.R.  Co. 
109  Mass.  108. 

It  therefore  conveyed  no  exemption  from  leg- 
islative control  under  the  provisions  of  the  char- 
ter of  the  former  company.  The  objection  of 
the  want  of  authority  to  make  this  lease  may  be 
taken  by  the  Commonwealth  in  any  suit  in 
which  it  is  a  party,  properly  authorized  by  the 
Legislature,  without  resorting  to  quo  wananto. 
But  independenUy  of  the  incapacity  to  make 
this  lease,  the  right  to  avail  itself  of  the  st'.pu- 
lation  restraining  the  Legislature  from  reduc- 
ing rates  is  an  especial  privilege  of  the  Stock- 
bridge  &  Pittsfield  Railroad  and  cannot  be 
transferred  to  a  foreign  corporation.  The  per-  ' 
sonal  management  of  the  business  by  the  road 
with  which  the  contract  Is  made,  tlie  subjec* 
tion  to  the  general  law  of  Massachusetts  as  to 
the  organization,  control,  and  financial  regula- 
tion of  the  corporation,  the  obligation  to  make 
returns,  and  the  liability  to  repeal  or  alteration 
of  the  c&arter,  are  essential  to  this  stipulation. 

The  returns  made  by  the  defendant  in  behalf 
of  the  Stockbridge  &  Pittsfield  Railroad  do  not 
answer  the  same  purpose,  nor  does  a  contract 
that  a  foreign  coiporation  shall  be  subject  to 
our  authority  take  the  place  of  actual  subjec- 
tkm. 

The  Stockbridge  Road  cannot  exempt  Iteelf 
from  the  liability  tn  the  control  of  the  Legia- 
Inture  in  this  particular  by  putting  it  outof  ila 
power  to  earn  10  per  rent,  by  a  contract  that  it 
shall  receive  but  7.  But  the  decisive  answer  to 
defendant's  claim  to  avail  itself  of  the  provisions 
of  the  charter  of  its  lessor  is  that  the  buaioess  it 
is  carrying  on  is  not  the  business  to  which  that 
provision  applies.  The  contract  on  which  it 
relies  is  an  engagement  by  the  Road  extending 
from  Pittsfield  to  Van  Deusenville  in  Great 
Barrington,  a  distance  of  about  twenty  miles, 
so  as  to  reduce  such  profits  below  10  per  cent. 
The  Stockbridge  Railroad  has  made  an  arrange- 
ment by  which  the  products  of  ita  road  to  it 
are  wholly  unaffected  by  thia  legisl^ion.  It  is 
utterly  impossible  to  tell  whetiier  this  reduction 
would  or  would  not  reduce  the  income  of  the 
Stockbridge  Road  below  10  per  cent.  These  or- 
ders do  not  relate  to  the  rates  over  the  Stock- 
bridge  Road,  but  to  a  business  between  Bridge- 
port and  Lee.  These  esemptions  were  never 
intended  to  apply  to  a  road  which  should  be 
merged  in  a  line.  The  original  charter  of  the 
Western  Railroad  (Stat  1883.  dum.  11^  con- 
tains a  similar  provision  (§  4).  Tiiat  corpora- 
tion cannot  avoid  this  obligation  by  including 
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In  its  line  a  few  mOeB  b^ond  the  houndary  of 
the  line. 

An  fndMdual  who  had  contracted  to  pay 
over  alt  the  profits  of  his  business  above  a  cer- 
tain per  cent  mizht  as  well  claim  to  escape  from 
bis  obliji^tions  by  putting  his  business  into  a 
partnership  embracing  that  and  other  and  far 
lareer  undertakings,  from  which  he  bound  bim- 
self  to  receive  only  a  limited  income.  The 
Constitution  of  the  United  States  can  only  be 
preservefl  b^  the  preservation  of  the  just  rights 
and  authonty  of  the  States  as  well  aa  of  the 
general  government.  The  courts  will  not  per- 
mit public  carriers  to  escape  the  lawful  control 
of  the  States  where  they  are  found  transacting 
their  business  by  mingling  the  subjects  of  state 
with  those  of  national  JurisdictitHi. 

Hortout  Oh.  J,,  delivered  tbeopfnion  of  the 

court: 

The  Statute  of  1885,  chap.  888,  provides  in 
the  second  section  that  the  board  of  railroad 
commissioners  "may  lix  a  mnximum  charge 
and  rate  for  any  freight  received  in  Jtlaasachu- 
setts  by  said  Housatonic  Railroad  Company  for 
transportation  to  and  delivery  at  any  other 
point  or  place,  and  for  any  freight  received  by 
said  company  at  any  point  or  place  for  trans- 
I>ortation  to  and  delivery  at  any  place  in  Massa- 
chusetts, and  such  orders  shall  be  binding  upon 
said  company,  and  said  Housatonic  Railroad 
Company  slmll  not  receive  or  demand  any 
greater  sum  for  such  transportation  and  de- 
Bvery  than  the  amount  so  fix^  as  a  maximum. " 
As  the  first  section  provides  for  fixing  rates 
between  any  points  in  Macsachusetts,  we  think 
it  clear  that  the  purpose  of  the  second  section 
was  to  provide  for  fixing  rates  between  points 
outside  the  State  and  points  within  the  State. 
Otherwise  it  is  useless.  The  fourth  section  pro- 
vides a  penalty  for  any  violation  of  the  statute, 
to  be  recovered  In  an  action  of  tort. 

Acting  under  the  authority  of  this  statute  the 
railroad  commissioners,  on  July  25, 1885,  passed 
an  order  fixing  the  maximum  rates  which  the 
Housatonic  Railroad  Company  might  charge 
for  the  transportatiou  of  certain  kinds  of  freight 
between  various  points  or  places  in  the  Stale 
of  Massachusetts  and  other  pointM  or  places  in 
the  State  of  Connecticut. 
_  This  action  is  brought  to  rea>ver  the  penal- 
ties provided  hv  the  statute  for  severeJ  viola- 
tions of  this  order  by  the  defendant  corpora- 
tion, each  count  alleging  that  the  defendant  un- 
lawfully charged  and  received  more  than  the 
maximum  rate  fixed  by  the  order  for  the  trans> 
portation  of  the  frel^t  therein  named,  between 
Lee  in  the  State  of  Massachusetts  and  Bridge- 
port In  ^e  State  of  Comie<^icat. 

The  defendant  contends  that  the  second  ser- 


tioti  of  the  statute  of  tbls  State,  whicb  we  harc 

quoted  above,  is  invalid  because  it  vioUtes  Uk 
eighth  section  of  the  first  article  of  tbe  Cc»sti- 
tution  of  the  United  States,  which  provides 
thai  Congress  shall  have  the  exclusive  powals 
regulate  "commerceamong  the  several  States.' 
This  question  is  conclusively  settled  by  a  recent 
decision  of  the  Supreme  Court  of  the  United 
States,  promulgated  since  the  case  at  bar  m 
argued. 

A  statute  of  the  State  of  Illinois  enacts  tbii 
if  anv  railroad  company  shall  cbargeor  reodfe,  ; 
for  the  transportation  of  passengers  or  freigfal 
of  the  same  class  for  any  distance  within  tbr 
State,  tbe  same  or  a  greater  sum  than  is  at  ti»  i 
same  time  charged  for  the  transportation  in  the  ; 
same  direction  of  any  passenger  or  like  qns>-  ' 
tity  of  freight  of  the  same  class  over  a  greater  | 
distance  of  the  same  railroad,  it  shall  be  liaUr  | 
toa  penalty.    A  suit  was  brought  in  Illinois  to 
recover  the  penalty  for  violating  this  provisioti. 
the  declaration  alleging  that  the  defendant 
charged  certain  parties  fifteen  cents  per  boo-  ■ 
died  pounds  for  canying  a  load  of  frei^t  from 
Peoria  in  the  State  of  Illmois  to  New  Torit,  IN 
miles  of  tbe  distance  being  in  Illinois,  wldlBtit 
the  same  time  it  charged  certain  other  parties 
twenty-five  cents  per  hundred  poandsforcany- 
Ing  a  like  load  of  the  same  clan  of  f  rei^t  frab 
Gflman  m  the  State  of  lUinois  toNew  ToA,a 
miles  of  the  distance  being  in  Illinois,  both 
places  being  on  the  line  of  uie  road. 

The  supreme  court  held  that  the  proririoo 
of  the  Constitution  ^ving  Congreas  the  power 
to  regulate  "commerce  among  the  amnl 
States,"  is  exclusive;  that  no  State  has  the  power 
to  pass  laws  regulating  interstate  commerce,  i 
although  Congress  has  not  acted  upon  the  tab- 
ject;  and  that  the  law  of  Illinois,  so  far  at  ii 
applies  to  the  transportation  of  frei^t  baa 
plucea  in  the  interior  of  IlUnoia  to  places  id 
another  State  under  one  contract,  b  nncoorti- 
tutional  imd  Invalid,  eiich  transportation  "beiw 
commerce  among  the  severe  States."  Wabam 
eU.  R.  <h.  v.  People,  118  U.  8.  657  (Bk.SG,  L 
ed.  244). 

The  principle  of  this  case  governs  the  case  at 
bar.  The  statute  of  Massachusetts  ondpilakes  to 
fix  the  rates  which  the  defendant  shall  charge  for 
transpinrtatation  of  freight,  not  only  within  tlw 
State,  but  also  within  the  State  of  CcManedicBL 
It  is  a  more  clear  and  direct  regulation  of  inte- 
state transportation  orcommerce  than  in  the  Itw 
of lUinoisagainatunjustdiscrimination.  Wearr 
therefore  of  opinion  that  the  second  section  of 
tbe  statute  we  are  considering,  and  the  onie  at 
the  railnHtd  commissioners  under  it.  are  iuTi&i 
and  of  no  force.  It  necessarily  follows  tlist 
the  plaintiff  nmnot  maititaln  this  action. 

Judgment  for  dtfmdant. 
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IT.  JOHNSBURT  &  LAKE  CHAHPLAIN 
R  K  CO. 
». 

B.  A.  HUNT. 

.  When  a  railroad  is  completed  and  in 
raxmlnip  order,  it  is  the  statutory  duty 
of  the  company  to  fence  its  track  with 
eood  and  sufficient  fences;  and  until  its 
fences  and  cattle-^ards  are  duly  made* 
the  corporation  and  its  a^nts  are  liable 
for  the  damage  done  by  its  agents  or 
engines  to  cattle  on  the  railroad,  if  oc- 
casioned by  the  want  of  snch  fences  and 
cattle-guaras. 

.  The  word  "  agents  "  in  the  statute  In- 
cludes, and  was  intended  to  embrace, 
engineers  and  eondnetors  aa  well  as 
leasees. 

.  A  judgment  rendered  against  the  en* 
gineer  or  agent  of  complainant,  in  a 
former  action  brought  by  defendant  fbr 
damages  for  injury  to  defendant's 
heifer,  while  not  operating  as  an  estop- 
pel of  complainant  to  an  action  broi^ht 
against  defendant  for  a  malicious  pro- 
secution, yet  such  judgment  is  admissi- 
ble in  evidence,  as  tending  to  show  that 
defendant  had  a  eanse  of  action  against 
the  engineer  or  agent  of  tbe  oomplain- 
ant,  and  is  conelnsiTe  evidence  of 
probable  cause  for  the  suit  in  which 
it  was  rendered. 

.  It,  before  commencing  the  suit  against 
the  engineer,  defendant  took  compe- 
tent legal  advice  on  a  full  and  correct 
statement  of  all  the  matei  ial  facts  known 
to  him,  or  that  he  had  reason  to  believe 
existed,  and  acted  honestly  upon  it, 
believing  he  bad  a  cause  of  action,  it  is 
a  defense  in  this  suit,  because  it  affords 
probable  eanse  for  that  suit. 

(Caledonia  Fned  January  1,  1887.) 

A  CTION  on  the  case.  Trial  by  jury,  June 
tl  Term,  1885,  Caledonia  County,  Ross,  J., 
HVfliding.  Judgment  for  tbe  plaintiff.  Re- 
ier$ed. 

The  defendant  Hunt  brougbts  siUt  and  recov- 
:red  a  judgment  io  a  justice  s  court  against  one 
/Ollins,  aneiigineerof  the  plaintiff  railroad  com- 
lany,  for  iniury  to  his  heifer  struck  by  a  loco- 
aotive.  CoIlinB  was  arrested  by  the  officer 
erring  the  writ,  while  on  duty,  and  tbe  train 
ras  .thereby  delayed.  This  suit  was  brought 
o  recover  damages  for  such  delay.  Tbe  dec- 
aration  alleged  that  the  engine  was  properly 
aanaeed  at  the  time  of  the  injury,  and  that  the 
Lefendant  instituted  his  suit  for  the  sole  pur- 
lose  of  injuring  tbe  plaintiff  by  delaying  its 
rain.  On  demurrer  it  was  held  (56  Vt.  670) 
hot  the  declaration  was  sufficient.  On  trial 
lefore  tbe  juiy,  as  tending  to  show  thatdefend- 
at  had  a  cause  of  action  against  Collins,  be  of- 
ered  a  duly  certified  copy  of  the  record  in  the 
»aeot  Hvntv.  CM/i'n«.  which  was  excluded. 

The  defendant  introduced  evidence  tending 
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to  ^rore  that  before  he  commenced  his  suit 
against  Collins  be  consult^  an  'attorney  "of 
oompetence  and  integrity,"  and  disclosed  to  biiu 
all  the  facta  attending  the  Injury  and  tbe  agency 
of  said  Collins  in  causing  said  injury,  and 
asked  tbe  court  to  charge  that  such  consultation 
and  advice,  if  honestly  followed,  would  make 
a  full  defense ;  but  the  court  refused  so  to 
charge,  and  charged  that  such  conduct  on  the 
part  of  tbe  defendant  would  only  be  proof  tend- 
ing to  show  that  he  acted  in  good  faitb  and  be- 
lieved he  had  a  cause  of  action  against  said 
Colhns. 

To  the  charge  as  given  on  this  point,  and  tbe 
refusal  to  charge  as  requested,  the  defendant 
excepted. 

The  other  facts  are  sufficiently  stated  in  the 
opinion. 

Menra.  Gleed  ft  Hnnt»  for  defendant: 

An  engines  is  an  agent  within  the  meaning 
of  the  statute. 

Rev.  Laws,  g  B412;  Redfield,  CT.  J.,  in  Clem- 
ent V.  Canfeld,  28  Vt.  802;  Shearm.  &  Redf. 
Neg.  468;  »uydam  v.  Moore,  8  Bnrb.  358;  (l<>i  - 
win  v.  New  York  &  E.  It.  B.  Co.  13  N.  Y.  42. 

Tbe  court  erred  as  to  the  effect  of  takin,? 
legal  advice. 

1  Am.  Lead.  Caa.  267:  18  Am.  L.  Reg.  3»4: 
munt  V.  UUU,  3  Mason,  102;  WilU  v.  iVcww, 
12  Pick.  8^4 :  Wilder  v.  Holdm,  24  Pick.  8 ; 
Stoiut  V.  Sinft,  14  Pick.  889;  Savenga  v.  Mael-- 
intoah,  2  Bam.  &  C.  698. 

The  record  in  the  case  of  Jluni  v.  Collim 
should  have  been  admitted. 

Cloon  V.  Gerry.  18  Gray,  201;  1  Hill.  TorU, 
456;  1  Wat.  Tres.  98;  Wltitneg  v.  Peekliam,  19 
Mass.  248;  77  111.  164. 

Meatrt.  Ide  A  StalFord,  for  plaintiff. 

Rowell,  (/..  delivered  the  opinion  of  the 
court: 

Tbe  declaration  alleges  that  the  defendnnt 
had  no  cause  of  action  against  Collins,  and.  as 
tending  to  show  that  he  bad,  he  offered  tosbow 
tbatpuiintlff  bad  neither  fenced  its  road  nor 
built  cattle-cuards  along  where  the  belfer  w«h 
killed,  and  that  she  got  on  to  the  track  for  want 
thereof.  Although  the  defendant  was  not  bound 
to  show  that  he  bad  a  cause  of  action  agaiuKt 
Collins, — for  if  he  had  probable  cause  lo  believe, 
and  did  believe,  that  he  bad,  it  was  enough,  and 
he  mifcht  then  lawfully  sue  and  arrest  Collins, 
as  be  did,  even  as  against  tbe  plaintiff,  though 
he  did  it  with  the  motive  alleged, — ^yet  if  he  saw 
fit  to  assume  the  burden  of  Bbowing  that  behiid 
a  cause  of  action,  it  was  competent  for  bim  in 
do  so,  for,  as  tbe  greater  includes  the  less,  tic 
would  thereby  be  showing  probable  cause,  and 
so  the  evidence  should  have  been  admitted  if 
it  bore  on  that  question,  as  we  think  it  did. 

When  a  railroad  is  completed  and  in  running 
order,  it  is  tbe  statutory  duty  of  tbe  company 
b)  fence  it  with  good  and  sufficient  fences;  and 
until  its  fences  and  cattle-griards  are  duly  made, 
the  corporation  and  its  agents  are  made  liable 
for  the  damage  done  by  its  agents  or  engines  to 
cattle  on  the  railroad,  if  occasioned  by  want  of 
such  fences  and  c^tle-guards.  Rev.  Laws, 
8409,  8412. 

Tbe  question  on  tbis  point  is  whether  the 
word  "agents."  as  first  used  in^  8412,  includes 
engineers  or  not.  The  plaintiff  tmntends  that 
it  does  not,  as  they  are  the  mere  servants  of 
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the  company,  but  embraces  only  those  vho  by 
lease  or  otbcr'contractGtaiid  in  plaoe  of  the  com- 
pany and  control  and  operate  tiie  road.  But  we 
think  the  woid  should  be  given  a  broader  mean- 
ing, and  was  intended  to  embrace  such  servants 
as  engineers,  who  are  in  fact  agents  of  the  com- 
pany, and  called  so  in  §  8442, — us  are  also  fire- 
men. 

In  Clement  v.  CanfeUl,  28  Vt.  802,  it  was  con- 
tended that  a  lessee  of  a  milroad  company  was 
not  of  the  class  of  agents  referred  to  in  the  stat- 
ute, but  that  those  only  are  embraced  who  are 
tmder  tbe  control  of  the  company,  as  engineers, 
conductors,  and  the  like.  In  the  opinion  the 
chief  justice  seems  to  regard  engineers  and  con- 
ductors as  unquestionaoly  embraced,  and  goes 
on  to  show  that  lessees  are  also  embraced. 

The  New  York  statute  of  1848  was  precisely 
like  ours  in  this  respect,  and  received  a  similar 
construction  in  Suydam  v.  Moore,  8  Barb.  368. 
That  was  an  action  against  an  engineer  and  a 
fireman  for  killing  a  cow.  The  company  Lad 
not  erected  fences  nor  made  cattle-guards  where 
the  cow  eot  on  to  the  track,  and  the  accident 
was  nearly  or  quite  inevitable,  but  the  defend- 
ants were  held  liable.  The  court  said  that  this 
neglect  of  the  company  bad  greatly  increased 
the  defendant's  liability,  Imt  they  were  not 
bound  to  remain  in  its  employment.  That  case 
is  referred  to  approvingly  in  Corwin  v.  Ifew 
York  <£  E.  R.  H.  Co.  18  N.  Y.  50. 

When  this  case  was  before  the  court  on  de- 
murrer to  the  declaration  (55  Vt.  570),  it  was 
held  that  there  was  nothing  alleged  to  make  the 
judgment  In  Bunt  v.  CWJins  an  estoppel  on  this 
plamtiff.  That  judgment  is  now  offered  as 
evidence  tending  to  show  tliat  Hunt  had  a 
cause  of  action  against  Collins.  But  if  that  judg- 
ment is  any  evidence  in  this  behalf  against  the 
plaintiff,  it  LB  conclusive  evidence  of  probable 
cause  for  tbe  suit  in  which  it  was  rendered 
(HatJuxviay  v.  AUen.  Brayt.  152;  Reynolds  v. 
Kennedy,  1  Wils.  K.  B.  233;  Cloon.  v.  Gerry.  18 
Oray,  SOI),  and  as  nothing  now  appe&is  in  this 
case  to  make  that  judgment  ooncfiulve  on  the 
plaintiff,  that  did  not  appear  before,  the  former 
dedrion  on  this  point  must  stand,  for  a  decision 
once  made  in  a  case  is  final  and  conclusive  in 
the  case  in  which  it  is  made. 

If,  before  commencing  suit  against  Collins, 
tbe  defendant  took  competent  legal  advice  on  a 
full  and  correct  statement  of  all  tbe  material 
facts  known  to  him,  or  that  he  had  reason  to 
believe  existed,  and  acted  honestly  upon  il,  be- 
lievine;  he  had  a  cause  of  action,  it  is  a  defense 
here,  because  it  affords  probable  cause  for  that 
suit ;  and  tbe  jury  should  have  been  so  instruct- 
ed. Snow  v.  AUm,  1  Starkie,  502;  Bayley.  J., 
in  Ratmga  v.  Maekintoth,  2  Born.  &  C.  698 ; 
fUtme  V.  Swift,  4  Pick.  880;  Stewart  v.  Soamh 
bom,  08  U.  S.  187  (Bk.  25,  L.  ed.  116):  1  Am. 
Lead.  Cas.  4th  ed.  215 ;  Bigelow,  Lead.  Cas. 
Torts,  200 ;  Cooley,  Torts.  188. 

Judgmmt  reverted,  and  cavte  remanded. 


O.  F.  BELLOWS 
o. 

B.  A.  SOWLES. 

1.  Id  an  action  to  recover  $5,000  claimed 
to  have  been  promlaed  to  the  plaintiff 
by  the  defendant  in  eonaideratlon  of 
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forbearaAce  of  opposition  to  the  pro- 
bate of  a  vrill,  in  which  the  defenaaot 
was  executor  and  hfs  wife  a  l^tee, 
where  the  only  Isnie  tendered  upon  tbe 
consideration  was,  not  whether  the  will 
was  produced  by  undue  influence,  but 
whether  the  plaintUT  honestly  and  np- 
on  reasonable  (rrounds,  so  far  as  it  re- 
lated to  him,  believed  that  it  was  lo 
produced,  evidence  was  properly  ad- 
mitted to  prove  the  fact  that  the  testa- 
tor attempted  to  devise  property  not 
owned  by  him,  as  tendinis  to  show,  m 
view  of  his  charaeter  for  Intelligence, 
nndne  influeaee  from  some  eooroe. 
2.  A  witness  on  re-ex»miDation  may  eov- 

Slete  his  answer  which  had  been  in- 
jrrupted  by  counsel  on  cross  examina- 
tion. 

The  lilaintiff's  attorney  testified  in 
chief  that  he  had  adviaed  him  that  be 
conld  mceesafiiUj-  contest  the  wlU  on 
the  ground  of  undue  influence;  the  de- 
fendant's attorney  asked  him  on  erass 
examination  where  he  found  the  evi- 
dence of  undue  influence,  and  he  replied, 
in  what  his  associate  counsel  told  him. 
Held*  on  re-examination,  that  the  wit- 
ness could  relate  what  his  associate  toW 
him,  as  it  bore  directly  upon  the* 
pounds  of  his  belief  and  advice  to  the- 
plaintiff. 

4.  When  a  part  of  a  written  doenMat  in 
admitted  to  prove  a  date,  the  whole  i» 
not  thereby  made  evidence ;  but  that 
only  is  admissible  which  relates  to  or 
modifies  what  had  been  introdaoed. 

6.  The  plaintiff  having  conceded  that  hai 
did  not  claim  that  undue  influence,  in 
fact,  was  exercised  on  the  testator, 
evidence  was  not  admissible  to  sbov 
that  the  defendant  and  his  wife  did  noS 
exert  such  influence;  nor  was  tbe  evl' 
denee  admissible  tending  to  prove  that, 
no  inflnenee  could  be  exercised  over 
the  testator,—  as  the  facts  offered  wera 
wholly  unknown  to  the  plaintiff  at  the 
time  of  the  negotiatifm. 

inanUln — ^FUed  Jsnnair  9D,  VBT.) 

ACTION  on  a  contract.  Plea,  general  issoe. 
Trial  by  jury,  April  Term,  1885,  FrankliD 
County,  Rowell,  J.,  presiding.  Verdict  and 
judgment  for  tbe  plaintiff.  Affirmed, 

It  was  averred  in  the  declaration  that  the 
plaintiff  was  heir  at  law  of  Huram  Bdhnn; 
that  the  will  of  said  Hiram  Bellows  bad 
been  presented  to  theprobate  court  for  ^ipror- 
al;  that  the  pldntiff^  on  December  0,  187^ 
claimed  "that  be  was  left  out  of  said  will,  etc, 
*  *  *  through  imdue  influence  had  and  used 
upon  said  Hiram  Bellows  by  said  defenduit 
and  his  wife  Maggie  Sowlcs;"  that  the  wiU  ins 
void  and  should  not  be  approved;  that  be  bad 
employed  counsel  to  contest  the  validity  of  tbe 
will;  that  defendant  was  execute  of  Uw  wiD 
and  interested  as  legatee  and  husband  of  tbe 
principal  legatee;  t^t  he  well  knew  the  6aiim 
of  the  plaintiff  and  that  he  had  employed  cons- 
sel,  etc.;  that  on  said  6th  day  of  Decsember  the 
plaintiff  met  tiie  defendant  1^  appototoipiii. 
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ind  that  then  and  there  the  matten  ahore  set 

forth  were  fully  talked  over;  that,  "in  consid- 
sralion  *  *  and  that  the  plaintiff  would  lor- 
t)ear  to  contest  the  approval  of  said  will  •  *  * 
md  allow  the  same  t«  be  approved  by  the  pro- 
tiate  court  aforesaid  and  would  not  appeal, 
*  *  ^  the  said  defendant  undertook  and  then 
ind  there  faithfully  promised  to  pay  the  plain- 
tiff the  sum  of  |G,000,"  etc. ;  that  plaintiff  did 
forbear  to  contest  tlie  approval  of  the  will;  that 
Lhe  will  was  duly  approved  December  7, 1876; 
iiat  no  appeal  was  taken,  etc. ;  and  that  de- 
fendant refused  to  pay.  See  the  declaration  in 
;hi8  case  set  forth  in  Bellowt  v.  SowUg,  6j5  Vt. 
{91;  and  also  see  Bellom  v.  Sowiet,  57  Vt. 
LM. 

The  plaintiff's  evidmce  tended  to  show  that 

defendant  made  the  contract  to  pay  the  $5,000 
18  alleged  in  the  declaration;  that  the  plaintiff 
performed  his  part  of  the  agreement;  that  he 
was  nephew  oi  said  Hiram  Bellows,  and  de- 
fendant his  executor,  etc.,  as  allegnl;  that 
plaintiff  honestly  believed  that  the  will  was 
lot  the  last  will  and  testament  of  bis  uncle, 
md  that  no  provision  had  been  made  for  him 
[)y  reason  of  undue  influence  exercised  by  the 
lefendant  upon  the  testator,  and  that  be  aeter- 
nined  to  contest  the  probate  of  the  will;  that 
le  employed  counsel  and  made  all  necessary 
^reparations  to  oppose  its  establishment.  The 
«8tator,  during  the  last  twenty  years  of  bis  life, 
ived  in  the  same  house  with  the  defendant  and 
lis  wife.  The  plaintiff  testified  that  he  had 
;ood  reason  to  believe,  and  did  beheve,  diat  he 
ivas  left  out  of  the  will  b^  Uie  procurement  of 
he  defendant  and  his  wife  and  that  be  could 
(uccessfully  contest  the  will ;  that  one  reason 
was,  that  led  him  to  this  belief,  that  on  one  oc- 
:asion  he  told  defendant  that  a  piano  which  Hi- 
:a.m  Bellows  bad  given  his  daughter  was  of  lit- 
.le  or  00  use,  as  he,  the  plaintiff,  was  too  poorto 
□struct  bis  daughter  in  music,  and  that  then 
lefendant  said  to  him  that  he  would  have  his 
vife  get  some  money  of  said  Hiram  to  instruct 
lis  daughter,  giving  as  a  reason  why  his  wife 
ihould  ask  for  it,  "that  she  could  twist  bim 
'ight  round  her  flnger."  And  further  the 
>uuntlfl  testified,  as  another  reason  why  he  did 
lot  believe  said  wlU  was  his  uncle's,  that  he  be- 
lueathed  to  his  brother  James  the  use  of  land 
le  did  not  own;  and  that  he  submitted  all  Uie 
lacts  to  his  counsel  and  was  advised  that  he 
:ouId  successfully  contest  the  will.  Theplain- 
iff  offered  in  evidence  the  will  of  the  father  of 
tliram  Bellows  to  show  that  the  land  willed  to 
lames  F.  Bellows  by  said  Hiram  was  willed  to 
laid  Hiram  by  his  father  on  condition  that  he 
upporled  bis  mother  during  her  life;  and  in 
wnnection  therewith  offeredto  show  that  the 
aid  Hiram  did  not  perform  said  condition,  and 
m  never  acquired  title  to  the  land,  but  yet 
villed  it  to  bis  nephew.  The  evidence  was  ad- 
nitted  as  an  element  of  the  ground  of  the 
)lnintifl'8  belief  that  he  could  successfully  con- 
est  the  will;  and  he  testified  that  it  formed  an 
ilementof  his  belief.  The  defendant  excepted, 
rhe  testimony  tended  to  show  that  plaintiff's 
ather  and  bis  brother  James  had  been  in  pos- 
lession  and  control  of  said  land  for  the  last 
orty  years,  claiming  to  own  it;  and  that  said 
^iram  made  no  claim  to  it,  and  said  that  he 
lad  none.  George  A.  Ballard,  £aq.,  was 
:aUed  as  a  witness  and  testified  that  he  was 
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counsel  for  the  plaintiff  and  his  Innther  In  the 
matter  of  contesting  the  will;  and  that  be  ad- 
vised them  thbt  they  had  ^;ood  grounds  to  con- 
test it  because  of  undue  influence.  On  cross 
examination  he  was  asked  where  he  found  ev- 
idence of  undue  influence;  and  in  answer  he 
went  on  to  slate,  among  other  thin^,  that  be 
found  it  in  what  Mr.  H.  S.  Royce,  his  associate 
counsel,  told  him  about  being  at  Alburgh  and 
talking  with  certain  people  there.  At  this 
point  the  witness  was  interrupted  bv  the  cross- 
examining  counsel.  On  re-exam!nation  the 
plaintiff's  counsel  requested  that  the  witness 
might  finish  his  answer,  and,  against  the  de- 
fendant's objection,  was  allowed  to  do  so.  He 
then  testified  that  Hr,  Royce  told  him  that  he 
was  at  Alburgh  when  Mr.  BeUows  and  Haegie 
(Mrs.  Sowles)  were  there;  tiiat  there  were  t£ire 
three  or  four  witnesses  by  whom  be  could  show 
the  influence  that  was  being  exercised  over 
Uncle  Hiram  by  Sowles'  wife;  that  he  did  not 
think  he  could  give  the  details  of  what  they 
would  testify  to,  but  that  Mr.  Boyce  and  he 
considered  it  of  importance. 

It  appeared  that  at  the  former  trial  of  this 
case  the  plaintiff  claimed  that  the  contract  sued 
upon  was  made  on  the  6th  day  of  December, 
and  that  he  claimed  the  same  on  this  trial;  but 
that  the  defendant  claimed  on  the  former  trial 
that  whatever  contract  was  made  was  made  on 
the  29th  of  the  preceding  November,  and,  ou 
this  trial,  that  it  was  made  on  the  6U)  of  De- 
cember. On  cross  examination  the  defendant 
was  asked  if  he  did  hot  state  positively  on  the 
former  trial  that  it  was  on  the  39th  of  Novem- 
ber, and  he  replied  that  he  testified  that  be 
thought  it  was  on  that  day.  The  phiintifT 
offered  in  rebuttal,  and  it  "was  received,  a 
petition  for  a  new  trial  in  this  case,  brought  by 
the  defendant  and  written  by  him,  in  wmch  he 
stated  positively  Uiat  the  interview  was  on  the 
39th  of  November.  The  petition  was  intro- 
duced as  tending  to  impeach  the  defendant. 
When  it  was  reM  to  the  jury,  the  defendant't* 
counsel  asked  that  the  five  atfldavits  attached 
to  it  be  also  read,  which  was  denied;  but  in  the 
defendant's  rebuttal  they  were  allowed  to  be 
lead  to  the  jury,  for  the  puipose  stated  in  the 
opinion.  The  defendant^  evidence  tended  to 
show  that  he  never  made  such  a  contract  as 
claimed  bv  the  plaintiff.  The  defenduit  offer«l 
to  show  that  neither  be  nor  bis  wife  ever  exer- 
cised any  undue  or  actual  influence  on  the  tes- 
tator in  respect  to  this  will;  and  that  on  one 
occasion  defendant's  wife  made  some  sugges- 
tion to  the  testator  as  to  a  particular  bequest, 
and  he  turned  upon  her  with  the  reply:  "  Is 
this  your  will  or  mIneT  "  and  tbereuoon  she  re- 
tired from  the  room  in  tears,  as  evidence  tend- 
ing to  show  that  no  influence  could  be  exer- 
ciwd,  or  was  in  fact  exercised,  over  the  testa- 
tor, and  as  bearing  on  the  question  of  whether 
the  plaintiff  and  bis  counsel  were  warranted  in 
believing  in  the  existence  of  undue  influence: 
and  as  tending  to  show  the  testator's  character 
for  flrmneas. 

The  other  facts  ore  sufficiently  stated  In  the 
opinion. 

Mesnrs.  E.  A.  SowIm  and  H.  O.  Aduu, 

for  defendant: 

There  was  no  evidence  of  undue  influence,  and 
hence  could  be  no  honest,  reasonable  grounds 
for  belief. 
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Rwif.  Wills.  §88;  Tliomton'a  Exrs.  v.  Thorn- 
t'in'H  lliirs,  39  Vt.  122. 

Tlii  ru  being  no  evidence  tending  to  show 
any  boucst  grounds  for  belief,  it  was  error  to 
suomil  iLe  question  to  the  jury.  It  was  error 
to  admit  the  will  of  the  testator's  father,  and 
also  the  evidence  of  Mr.  Ballard. 

BeU.'irx  V.  Sowks,  55  Vt.  891. 

It  \\  a^  hearsay  and  irrelevant.  The  errone- 
ous .'iilviiT't;  of  counsel  could  not  make  reason- 
frroiinds  of  belief.  It  was  error  to  admit 
ihe  dcfendHat's  declarations  as  to  his  wife's 
fluenoe  over  the  testator,  without  showing  that 
it  wu  before,  or  at.  or  about,  the  time  oi  mik- 
ing Uie  wilL 

£Vw*er  v.  OJuue,  57  Vt.  418 

It  w.in  also  error  to  exclude  the  defendant's 
ovidfiKc  offered  to  show  that  neither  he  nor 
bis  wife  ever  exerted  aoy  influence  over  the 
testator. 

AmMrmig  t.  N^,  55  Vt.  433;  Reed  v.  Reed, 
SS  Vt.        Luce  T.  Homngton,  S6  Vt.  486. 

tt  tended  to  prove  the  testatcu^s  character  for 
firmness,  which  the  plaintiff  was  presumed  to 
know  about. 

.Tarra.  Wills,  182;  ComMtoek  v.  Hadly  M.  E. 
i  t'-.  S-fiily,  8  Conn.  254;  ShaUer  v,  Jiumstead, 
W  Masti.  i  12;  ISecklesf  v.  Jarris,  55  Vt.  848;  Pol. 
Cent.  188. 

The  affidavits  should  have  been  read  with 
tlie  pedtioD  for  a  new  trial. 

Whart.  Ev.  618,  1103;  Greenl.  Ev.  8  202; 
las.  Co.  V.  Newton.  22  Wall.  32  (89  U.  8.  bk. 
28,  L.  cii.  793);  Baitdon  v.  Walton,  1  Welsh.  H. 
&  G.  GIT;  Hanyard  Bubber  Co.  v,  Duncklee,  80 
Vt.  39;  Red  V.  Reed,  supra. 

Mestrn.  Wilson  A  Hall.  FaFriiig>ton  ft 
P€«ti  Noble  ft  Smith*  and  Geor^  A. 
Ballard,  for  plaintiff: 

There  was  no  error  of  the  court  in  admitting 
or  exckiiliiig  evidence.  The  issue  was:  Did 
the  dc-fVudaat  make  the  contract  alleged?  Did 
the  plaintiff,  acting  as  a  reasonable  and  pru- 
dent man,  honestly  believe  that  he  had  good 
grounds  for  contesting  the  will,  and  in  good 
faith  claim  Uiat  the  will  was  invalid  because  of 
undue  influence? 

Bellotct  V.  Awciea,  55  Vt.  801;  Blake  v.  Pfek, 
n  Vt.  488;  Seaman  v.  Seaman,  IS  Wend.  881; 
BeOotoa  r.  Soittea.  S7  Vt.  164. 

Ross,  .f.,  delivered  the  opinion  of  the  court: 
The  tixceptioos  in  regard  to  the  admisaion 
and  f^Jec^km  of  testimony  are  to  be  considered 
witb  reference  to  the  IsBues  between  the  parties. 
'Ifae  oalv  issue  tendered  by  the  plaintiff  upon 
the  consideration  for  the  defendant's  promise 
was  whether  he  honestly  and  upon  reasonable 
^rouiidti  entertained  the  belief  that  his  uncle's 
will  was,  ao  far  as  related  to  him,  the  product 
of  undue  inflnence,  exercised  by  the  defendant 
and  his  wife.  He  expressly  waived  the  right 
to  show,  an<l  made  no  claim  from  bis  evidence, 
that  undue  influence  in  fact  had  been  used, 
rpon  Avlieilier  he  honestly  and  upon  reasonable 
groiiii  U,  ill  the  time  of  the  negotiations  with 
and  proiiiise  of  the  defendant,  believed  that 
such  iniiliie  influence  had  operated  in  the  pro- 
duction of  the  will,  the  fact  that  the  testator 
had  attempted  to  devise  property  which  be 
did  not  ovm  was  admissible.  It  tended  to 
Dhow  that  the  will  was  not  understondingly 
and  intelligently  mode,  and,  conddering  the 
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character  of  the  testator  for  intelligence, 
show  imdue  influence  from  some  source.  Tl 
will  of  James  Bellows,  with  the  evidrace  shoi 
ing  {hat  the  testator  never  fulflUed  the  co 
diuons  of  the  legacy,  and  hence  did  not  tal 
the  land  which  he  devised  to  bis  oepbei 
James  F.  Bellows,  tended  to  show  that  the  U 
tator  specifically  devised  property  which  he  d 
not  own.  Hence  this  evidence  was  proper 
admitted  as  having  a  tendency  to  sustain  tfa 
issue. 

That  portion  of  the  testimony  of  George  i 
Ballard  excroted  to  was  called  out  by  the  que 
tion  of  the  defendant,  and  the  court  proper 
might  have  allowed  him  to  complete  the  a 
swer  when  being  cross  examined.  It  is  not  fi 
usage  of  a  witness  to  stop  him  in  the  middle  • 
an  answer,  and  so  perhaps  make  bis  answi 
convey  a  wrong  impression.  The  court  for  tl 
same  reason  properly  allowed  him  to  comple 
the  answer  on  re-examinatton  by  the  plaintil 
Nor  was  the  testimony  ^ven  in  the  furlbi 
answer  open  to  the  obwctioo  of  bong  heara 
evidence.  What  Mr.  Royce  told  him  ezistc 
as  evidence  bore  directly  upon  the  grounds  < 
the  witness'  belief  and  advice  to  the  plainti 
that  he  thought  the  plaintiff  could  succ^ssf  ull 
oppose  the  establtshmeDt  of  the  will.  Thej 
was  no  error  in  allowing  the  witness  Ballard  1 
complete  bis  answer  to  the  question. 

The  petition  for  the  new  trial  was  properl 
admitted  to  impeach  the  defendant,  by  shoi 
ing  that  his  testimon;)'  on  the  stand  in  regard  t 
the  date  of  his  interview  with  the  plaintiff  wg 
different  from  what  it  was  in  the  petition  fo 
the  new  trial  and  on  the  former  tnai.  If  tb 
affidavits  attached  were  such  an  int^nal  pei 
(tf  the  petition  that  the  defendant  haduwngli 
to  have  them  go  to  the  jury,  the  court  accwd 
ed  him  that  right.  He  was  not  l^ally  injuied 
so  far  as  appears,  that  they  were  not  put  ii 
with  the  petition.  We  do  not  understand  tha 
where  a  part  of  a  written  document  becmne 
admissible  to  show  a  particular  fact,  as  a  date, 
that  theretnr  the  whole  document  is  made  evi 
dence  in  the  case.  Only  those  parts  of  tb 
document  which  relate  to,  modify,  or  quaUQ 
the  part  introdaced  are  made  evidence.  Heooi 
only  those  parts  of  the  affidavits  attached  It 
the  petition,  which  qualified  or  modified  tbi 
defendant's  sworn  statement  in  the  petition  o1 
the  time  of  the  interview,  became  admissilde, 
But  these  portions  of  the  ^davits  were  no  paii 
of  the  defendant's  sworn  statement  of  the  aiit 
of  the  interviews,  and  at  most  could  only  besi 
upon  the  honesty  and  good  faith  of  the  defend 
ant  in  making  the  swum  statement  he  did  ol 
the  date  of  interview.  The  court  admitted 
them  for  that  purpose.  Hence  there  wss  no 
legal  error  in  the  ruling  of  the  count;  court  m 
thiB  subject. 

The  testimony  offered  hj  the  defendant  ta 
show  that  neither  he  nor  his  wife  ever  excrtod 
any  undue  influence  on  the  testator  in  regard 
to  hia  will  was  properly  ruled  out  when  the 
plaintiff  conceded  that  he  did  not  make  tlMl 
issue,  nor  claim  that  any  undue  influence  in 
fact  had  been  exercised  on  the  testator.  N« 
was  this  testimony  admissibte  on  tbe  issue 
whether  the  plaintiff  honeatir  and  upno  reum- 
able  grounds  believed,  on  the  occanon  of  the 
nego&tions,  that  the  will  was  produced  bj  on- 
due  influence.  It  was  not  shown  nor  oSUni  to 
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e  shown,  that  the  plaiDtiil  then  knew  of  any  of 
lie  facts  offered  to  be  shown.  On  the  defend* 
af 8  offer,  the  facts  offered  to  be  shown  were 
rhf^y  aoknown  to  the  plaintiff  at  the  time  of 
is  negotiations  with  the  defendant.  Hence 
tMT  could  have  had  no  bearing  upon  the  plain- 
Iffs  belief,  pro  or  em.  This  disposes  of  all 
Iw  exceptioiu  shown  the  record. 
Tkt  judgment    the  Gawni^  QouH  i»  affrmed. 


O.  B.  00TB  et  at. 
e. 

Chester  DOWNER. 

.  It  is  for  the  conrt,  and  not  a  referee,  to 
eoiutrae  a  written  eontrMt. 

.  A  e(Hitr»ct  written  in  clear  and  oommon 
lang:uaf:e  shoold  be  constrmed  aooord- 
in^  to  the  ordinary  aooeptatlon  of  the 
words. 

.  The  court  will  not  take  jndidAl  notice 
of  the  time  when  the  pasturing  season 
eloses. 

(OrsD^e  Filed  JaouaiTL!,  1887.) 

I  S6UMPSIT.  Heard  on  a  referee's  report, 
\.  December  Term,  1686.  Orange  County, 
lowell,  J.,  presiding.  Judgment  for  the  plain- 
IfEs.  iteveraed. 

The  referee  found,  in  addition  to  the  facts 
tated  In  the  opinion,  the  following:  "  It  was 
dmitted  that  the  plaintiffs  bought  the  entire 
M  of  cattle  to  slaughter,  and  use  in  their  busi- 
ess  as  butchers,  and  that  the  cattle  were  to 
an  in  Mr.  Downer's  pasture  without  charge, 
nd  be  taken  by  the  plaintiffs  aa  they  should, 
pom  time  to  time,  need  them  in  their  business; 
nd  that  when  taken  they  be,  so  far  as  taken, 
aid  for.  It  was  claim^  by  the  defendant 
tiat  the  lAaintifls  warned  that  they  should  re- 
uire  one  or  two  a  week,  and  that,  as  he  under- 
tood  the  trade,  within  eight  weeks  all  would 
e  taken  and  paid  for,  viz.,  by  October  15,  at 
tie  latesL" 

The  other  facts  are  sufflciently  stated  in  the 
pinion. 

Meavn.  lAosb  A  TariMll,  for  defendant: 
Courts  will  take  Judicial  notice  of  the  course 

f  nature,  seasons,  times,  etc. 
B«t,  £t.  g  2oS;  1  Greenl.  Ev.  10;  Steph. 

Hg.  Ev.  116. 

The  finding  of  the  referee  is  couclusiTe,  if 
iiere  was  any  evidence  tending  to  establish  it. 

Harria  t.  Bomntt  Skt.  66  Vt.  69S;  Martin 
.  Wdla.iSVt.4aS. 

Mr.  R.  M.  Harveyt  for  plaintiffs: 

The  referee  did  not  construe  this  contract, 
'rom  evidence,  not  objected  to  and  proper,  he 
jond  what  the  contract  was.  Both  parties  ad- 
litted  and  claimed,  by  argument  and  evidence, 
sat  the  cattle  were  not  to  be  paid  for  until 
iken;  and  the  dispute  was  when  they  were 
>  be  taken,  the  defendant  claming  they  were 
>be  takoi  by  October  15,  and  the  plaintiffs, 
t  the  end  of  the  pasturing  season.  Both 
arties  relying  on  a  contract  different  from  the 
ote,  it  is  too  late  to  have  the  case  tried  upon 
Dme  other  issue.  There  is  no  time  fixed  by 
iw  or  custom  when  the  pasturing  season  closes, 
t  is  a  quertitm  of  fact  depending  on  circum- 
tances. 
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Walker.  J.,  delivered  the  ofdnion  of  the 

court; 

The  question  presented  in  the  argument  of 
this  case  is  whether  the  defendant  is  entitled  to 
recover,  under  his  plea  and  declaration  in  offset, 
the  balance  of  $15  which  he  claims  is  due  him 
upon  the  following  note  and  Uen  upon  the 
cattle  described  thorein,  viz: 

"  $280.  Sharon,  Aug.  16,  1883. 

For  value  received  I  promise  to  pav  Chester 
Downer  or  order  two  hundred  and  tidrty  dol- 
lars, on  demand,  with  interest  annually.  This 
note  is  given  for  eight  head  of  cattle,  and  said 
cattle  are  to  remain  the  property  of  said  Downer 
until  tbej  are  paid  for.  The  signers  have  taken 
out  one  cow  of  the  eight  heM  to^^  which 
they  are  to  dress  to-morrow  at  Chas.  Harring- 
ton 8.  If  said  cow  does  not  dress  600  pounds, 
including  beef,  hide,  and  tallow,  there  is  to  be 
a  discount  on  this  note  of  ten  dollars. 

Witness,  O.  B.  Gove. 

Chas.  Downer.  F.  A.  Harrington." 

It  nppeand,  from  the  referee's  report,  that  the 
several  items  cash,— amounting  to  $160,— 
charged  in  plaintiffs'  spedflcations,  were  paid 
and  ^plied  on  the  note  Id  payment  of  six  head 
of  the  cattle  named  in  the  lien  at  the  time  the 
plaintiffs  took  them  away,  under  the  contract 
evidenced  by  it;  and  that  the  $10  discount 
charged  should  be  deducted  from  the  note,  as 
of  its  date  under  the  agreement  mentioned  in 
the  Hen.  These  sums  being  applied  leave  an 
unpaid  balance  of  $60  on  the  note,  and  interest 
November  3,  1U88,  the  defendant  notified  the 
plaintiffs  by  letter,  which  they  receiv^  in  due 
course,  tliat  he  should  sell  the  two  head  of 
cattle  mentioned  in  the  lien,  which  they  had 
not  paid  for  and  taken  from  the  defendant's 
pasture  (where  he  had  permitted  tbsm  to  run 
without  charge),  if  not  paid  for  and  taken  by 
the  Wednesday  following  (November  7),  ana 
indorse  the  amount  received  on  their  note. 
The  cattle  not  being  paid  for  and  taken,  the 
defendant  sold  them  upon  his  Hen,  November 
7,  for  $45,  which  sum  the  referee  finds  was 
their  fair  market  value  at  that  time.  Thin  be- 
ing applied  on  the  note  leaves  the  sum  of  $15 
which  the  defendant  seeks  to  recover.  The 
referee  reports  that  the  plaintiffs  did  not  denv 
that  the  defendant  had  a  lawful  right  to  seU 
the  cattle  as  he  did,  if  the  unpaid  balance  of  $60 
on  the  note  was  then  due.  The  nota  by  its 
terms  is  made  payable  on  demand,  with  interest 
annually;  and  tlie  referee  finds  that  no  question 
was  made  conoeniing  it  except  as  to  whetlusr 
anything  was  due  to  the  defenduit  under  tiie 
entire  contract  at  the  time  tbe  cattle  were  sold 
upon  the  lien.  This  would  seem  to  be  a  con- 
clusive finding  that  the  unpaid  balance  of  $60 
was  then  due. 

But  notwithstanding  the  note  was,  by  its  terms, 
parable  on  demand  with  interest  annually,  the 
referee  finds  "that  a  fair  (wnstruction  of  the 
contract  of  August  15,  1888,  permitted  the 
plaintiflis  to  let  the  cattle  run  in  defendant's 
pasture  during  the  season  of  pastiu^g;  and 
tliat  until  taken,  if  taken  within  that  time,  the 
pay  was  not  due;"  and  reports  that  there  was 
no  proof  either  way  as  to  when  the  pasture 
season  of  that  year  closed,  except  tbe  bare  date 
of  NoTonber  7,  1888;  and  upon  that  date  ak)ne 
he  finds  that  it  was  not  in  contemplation  of  the 
parties,  when  the  contract  was  made — August 
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15,  1888— that  the  paBtureseasoD  would  extend 
beyond  November  1,  then  next;  and,  upon 
that  ground  and  no  other,  finds  that  the  plain- 
tilTs  were  in  default  under  tfadr  contract  of 
Aiij'iist  15,  as  to  said  two  cattle,  not  taken  and 
jiiiiil  for  on  and  after  November  1.  The  plain- 
tilld  claimed  Iwfore  the  referee,  and  still  insist, 
that  tiiey  were  not  in  default;  that  the  pasture 
BesiWii  was  not  closed  November?,  and  tliat  in 
the  al)8ence  of  all  testimony  upon  that  point  it 
cannot  be  so  found;  and  that,  upon  all  the  facta 
found  and  stated  in  the  report,  the  defendant 
cannot  recover  for  the  depreciation  in  the  value 
of  the  cattle  sold  upon  the  lien.  And  the  referee 
repcwts  that  the  defendant  cannot  reoover  the 
|1S  balance,  if  the  date  of  sale— November  7, 
— is  not  in  itself  sufflcient  evidence  upon 
whirti  to  find  the  fact  that  the  pasturing  season 
hud  then  closed,  and  submits  the  question  to 
the  court. 

As  to  this  question  of  evidence,  which  be- 
comes of  no  importance  in  the  view  we  take  of 
the  cnse,  we  hold  that  although  courts  take 
Judicial  notice  of  what  they  ought  to  know 
within  their  jurisdiction,  such  as  the  ordinary 
cotiTse  of  nature,  seasons,  times,  etc.,  yet  they 
<Io  not  take  judicial  notice  of  any  particular 
(lay  or  time  on  which  the  pasturiofr  season  in 
any  year  terminates  in  this  latitude.  When 
that  fact  becomes  material,  in  any  case,  it  must 
be  proved  like  any  other  fact  and  be  determined 
from  the  evidence  bearing  upon  the  question, 
and  from  such  evidence  as  satisfies  the  tribunal 
upon  whom  rests  the  duty  of  determining  the 
fact.  What  may  be  sufficient  evidence,  under 
the  circumstances  of  one  case,  may  not  be  in  an- 
other, differently  circumstanced.  A  particular 
date,  as  November  7,  or  any  other  date  proxi- 
mate to  the  close  of  autumn  and  theopenmgof 
winter.  Is  evidence  proper  to  be  oonsidered  by 
the  trier  in  determining  the  fact;  cases  might 
arise  where  the  date  itself,  when  considered  tn 
connection  with  tiio  trier's  general  knowledge 
of  the  seasons,  of  which  courts  are  expected  to 
lake  notice,  would  be  sufficient  evidence  upon 
which  the  fact  might  be  found,  that  the  pas- 
turing season  of  the  year  had  closed  before  the 
date  given.  But  it  cannot  be  held  as  matter  of 
strict  law  that  the  bare  date  of  November  7, 
in  Itself,  was  sufficient  evidence  upon  which  to 
fiiui  the  fact  tbat  the  pasturing  season  of  1883 
closed  before  November  1. 

But  we  think  the  other  facts  found  by  the 
Tv.feree  are  controlling  and  decisive;  and  that 
the  time  when  the  pasturing  season  of  18»3 
dosed  is  in  no  way  determinative  of  the  Issue 
on  trisi;  and  that  toe  referee's  technical  finding 
in  respect  thereto  is  wholly  gratuitous  and 
immaterial.  The  referee  has  not  found  tbat 
the  parties  made  any  otliercontractin  reference 
to  the  cattle  than  the  one  of  August  15,  which 
is  evidenced  by  the  note  and  lien  signed  by  the 
plaintiff.  He  does  not  find  that  they  at  any 
time  agreed  that  the  pay  for  the  cattle  should 
not  bewme  due  till  the  dose  of  the  pasturing 
season,  nor  that  they  ever  made  any  afpreement 
ii)("lifying  the  original  contract  as  to  time  of 
j  .  !  \  ment  which,  by  the  terms  of  the  note,  was 
on  demand.  But  he  finds,  as  he  states  in  his 
rt',iort,  that  the  fair  construction  of  the  contract 
of  Au^st  15,  1883,  permitted  the  plaintiffs  to 
let  the  cattle  run  in  the  defendant's  pasture 
during  the  season  of  pasturing,  and  that  until 


taken,  If  taken  within  that  time,  the  par  i 
not  due.  In  this  the  referee  exceeded  hia 
risdiction  and  entered  upon  the  domain  of 
court,  and  showed,  by  accident,  probabl; 
ready  facility  in  transforming  by  coustrucU 
a  written  promise  to  pay  money,  in  terms  p 
able  on  demand  with  interest  annually,  iol 
promise  to  pay  at  Uie  close  of  pastariug  mm 
without  interest.  Wears  notable  to  agrees 
the  referee  in  his  construction  of  the  oonti 
in  question,  and  probably  on  reflection 
wotud  not  expect  it.  We  think  the  contrsc 
couched  in  common  and  clear  language,  i 
that  the  words  should  be  construed  in  tl 
ordinaiy  acc«itation,  and  when  so  read  the  c 
tract  must  be  held  to  be  one  payable  on  doma 
As  the  note  was  payable  on  demand,  and 
no  agreement  has  been  found  between 

Earties  changing  the  time  of  payment,  it  1 
)ws  that  the  unpaid  balance  of  $60  thm 
was  due  ac  the  time  the  defendant  sold 
cattle  upon  his  lien,  and  that  he  had  a  law 
right  to  sell  them  and  apply  the  availa  towa 
the  extinguishment  of  his  daim,  and  ja  entit 
to  recover  the  balance  of  $15  claimed,  af 
deducting  the  small  amount  allowed  the  pli 
tiff  by  the  referee  upon  their  specifications. 

Tm  judgment  of  the  CoutUj/  Court  ittMgr^ 
reverted,  andjudgment  rendered  upon  the  rep 
for  the  defendant  to  recover  ef  the  ptainti 
$11.91  and  eoata. 


C.  C.  HASKELL,  Onardlan  of  C.  A. 

Rublee, 
«. 

Ira  G.  JEWELL. 

1.  WaawB  earned  by  a  wArd  while  in  tl 
employ  of  his  guardian  are  treated  t 
money  Mseta  held  by  the  guardian  I 
trnat,  or  in  the  fiduciary  capacity,  1 
beacoonnted  forlike  otber  assets;  an 
in  an  action  on  a  decree  of  the  pn 
bate  court  ordering  payment  of  tl 
wages,  the  court  below  ppoperl 
awarded,  underthestatute(Rev.  Law 
g  150S),  a  cloae-Jail  certUleate,  haviii 
found  that  the  cause  of  action  am 
from  the  willful  and  malioioos  act  ( 
neglect  of  the  defendant. 

3.  In  a  proceeding  under  §  1508  no  afldi 
Tit  is  required,  as  under  §  1485 ;  and 
isiniiiiaterial  whether  the  writ  issue 
against  the  bodj-  or  not.  or  whettu 
served  by  arrest  of  the  body  or  attacl 
meat  of  property. 

(Washington  — FQed  January  SO,  IflST.) 

ACTION  of  debt  on  a  judgment  rendered  b 
the  Probate  Court.  Heard  by  the  com- 
March  Term,  1886,  Washington  Comity.  Poi 
ers,  J. ,  presiding.   Judgment  for  the  plsintU 

Ajftrmed. 

The  only  question  raised  was,  whether  tk 
plaintiff  was  entitled  to  a  certified  or  body  oi 
ecution,  the  court  holding  that  be  was.  Hi 
case  is  stated  in  the  opinion. 
Mr.  J.  P.  Lamson.  for  defendant: 
This  is  debt  on  a  judgment,  and  not  a  loi 
for  the  recovery  of  money  held  in  a  fldudaq 
capacity.   Rev.  Laws,§  160S,  does  not 
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rbis  is  nothing  but  a  debt  which  the  defendant 
iwes  for  the  labor  of  bis  ward.  He  holds  noth'- 
ag  in  trust.    An  affidavit  should  have  been 

lied. 

Rev.  Laws,  %  1485. 

Mr.  S.  C*  Shnrtleft  for  plaintiff: 

lite  certificate  was  properlv  granted. 

Bobintoa  v.  Wilaon,  W  Y%,  85;  Adama  y. 
Vait,  43  Vt.  16;  Soule  v.  Aiutiju,  85  Vt  S18; 
Whiting  V.  Dmo,  43  Vt  369. 

Defendant  held  the  property  in  a  fiduciary 
apacitj. 

UMl  T.  King,  8  How.  Pr.  398;  FhHt  v.  3fe- 
larger,  14  How.  Pr.  181;  Langdon  v.  Boioen, 
«  Vt.  513. 

Walker*  tT.,  delivered  the  opinion  of  the 
ourt: 

This  is  an  action  of  debt  on  n  judgment  of 
irobftte  court.  No  objection  was  mwle  in  the 
ouDty  court  to  a  judgment  for  the  plaintiff. 
[*he  only  question  presented  is  upon  the  de- 
endant's  exception  to  the  action  of  the  cotmty 
ourt  in  granting  the  certificate,  which  it 
,warded, — that  the  cause  of  action  arose  from 
be  willful  and  malicious  act  or  neglect  of  the 
[efendant,  and  that  he  ought  to  be  confined  in 
lose  jail,  as  provided  for  in  Rev.  Laws,  ^  150S. 
[*be  language  of  the  section  is:  "  In  an  action 
or  the  recovery  of  money  or  property  held  in 
rust  or  in  a  fiduciary  capacity,  if  it  appears  to 
he  court  that  any  defendant  intentionally  con- 
'erted  said  money  or  other  property  to  hisiise, 
ir  diverted  or  misapplied  the  same,  or  the  use 
hereof,  it  shall  adjudge  that  the  cause  of  ac- 
ion  arose  from  the  willful  and  malicious  act 
IF  neglect  of  such  defendant,  and  that  he  ought 
0  be  confined  in  close  jail,  and  issue  execution 
gainst  his  body,  wlui  a  certifid^  thereof 
tated  in  or  upon  such  execution,  and  such  ex- 
cutioD,  with  such  statement  or  indorsement, 
hall  have  the  same  effect  as  an  execution  is- 
ucd  upon  judgments  founded  upon  tort,  with 
.like  statement  or  iodorsement." 

It  appears  from  the  bill  of  exceptions  that 
be  defendant  was  the  guardian  of  Charles  A. 
tublee  for  many  yean  and  until  March  6, 1885. 
rben  he  resigned,  and  the  plaintiff,  O.  C.  Has- 
£ll,  was  appointed  in  his  place.  While  the 
lefendant  was  his  euardian,  Rublee  lived  in 
be  defendant's  family  and  worked  for  him,  and 
tip  defendant  allowed  him  for  bis  work  such 
um  as  he  thought  was  right,  but  never  paid 
im  any  part  of  his  wages  except  some  small 
urns  for  spending  money.  When  the  defend- 
nt  resk;ned  be  bad  in  his  hands  the  wages  thus 
amed  by  his  ward;  andona  final  settlement  of 
is  guardian  account  the  probate  court  ordered 
ad  decreed  that  be  should  pay  over  such  sum 
B  was  found  due  by  the  court  for  Rublee's 
rages  to  the  pluntiff,  who  was  appointed  his 
itccessor;  and  this  suit  is  brought  on  this  de- 
ree  or  judgment  of  the  probate  court,  to  recover 
te  amount  so  adjudged  to  he  owing  from  the 
efendant,  as  guiu^iiui,  to  his  ward. 
It  is  contended  by  Uie  defendant  tiiat  the 
>unty  court  was  in  error  in  holding,  upon  the 
icts  disclosed  by  the  case,  that  the  defendant 
eld  money  of  the  ward  in  his  hands  in  trust 
:  in  a  fiduciary  capacity;  and  it  is  also  con- 
inded  by  the  defendant  that  the  judgment  of 
le  probate  court  woa  simplr  for  a  debt  which 
le  oefenduit  owed  for  the  tahw  of  his  ward, 


and  not  for  money  or  proper^  held  in  trust  or 
in  a  fiduciary  capacity. 

We  think  this  contention  of  the  defendant 
cannot  be  maintained.  It  is  unquestionably 
true,  when  the  matter  is  considered  in  the  ordi- 
nary sense  of  the  term,  and  in  view  of  thensoal 
relations  iA  debtor  and  creditor,  that  the  de- 
fendant was  the  debtor  of  his  ward  for  the  work 
performed  by  him  for  the  defendant  during  the 
time  he  was  bis  guardian.'  But  the  law,  in  the 
matter  of  a  guardian's  indebtedness  to  his 
ward,  wisely  treats  the  debt  of  the  guardian  to 
his  ward  as  ntid  to  him  in  his  representative 
capacity,  and  as  so  much  money  of  the  ward  in 
his  hands  as  assets  <U  facto  to  be  account«l  for 
like  other  assets,  because  be  cannot  sue  him- 
self for  the  debt  or  collect  it  of  himself  as  he 
could  a  debt  due  the  ward  which  he  holds 
against  another  person.  Wages  earned  by  the 
ward  in  the  employ  of  his  guardian,  before  and 
after  his  appointment,  if  un^d,  are  univeraal- 
ly  held  to  be  money  assets  in  the  hands  of  the 
guardian,  and  regarded  in  the  law  the  same  as 
money  or  other  property  received  by  the  guar- 
dian for  the  ward  from  any  other  source,  and  as 
so  much  money  of  the  ward  in  his  hands  at  the 
time  such  debt  for  work  became  due,  and  he 
must  account  for  it  as  such.  This  le^  fiction 
of  payment  arises  from  the  peculiar  relations 
of  the  guardian  and  ward,  and  is  adopted,  not 
only  from  considerations  of  policy,  but  for  the 
purposes  of  justice  and  the  protection  of  the 
wara's  estate.  Kiwa^  v.  Eimgn,  18  Pick.  SSS; 
TarbeU  v.  JetneU,  188  Mass.  457;  Lj/on  t.  Otgood, 
58  Vt.  707. 

It  follows,  therefore,  that  whatever  sum  was 
duo  from  the  defendant  as  guardian  to  his  ward 
for  wages  was  mi»iey  assets  of  the  ward  in  his 
hands,  of  which  he  had  control  and  which  he 
was  boimd  to  use  and  exercise  for  the  benefit 
of  the  ward.  His  relation  to  and  power  over 
the  assets  necessarily  made  him  the  holder  of 
the  same  asmooeyheld  in  trustor  inafldudary 
camcity. 

This  court,  in  the  case  of  Re  Leaftey,  58  Vt. 
734,  where  the  relator  sought  to  be  dischtuged 
upon  habmt  corpxu  from  imprisonment  in 
Windham  County  jail  on  a  cltue-jail  certificate 
granted  against  him  In  an  action  on  a  judg- 
ment of  the  probate  court  For  money  held  by 
him  as  administrator  of  an  estate,  decided  that 
money  held  by  an  administrator  as  assets  of  an 
estate  is  held  in  trust  or  in  a  fiduciary  capacity. 
The  case  cited  and  the  case  at  bar  are  alike  m 
prindple.  A  guardian  sustains  the  same  rela- 
tion to  the  money  of  the  ward  In  his  hands  as 
an  administratordoestothemoneyassetsof  an 
estate  in  his  bands. 

We  think  the  court  below  correctly  ruled 
that  the  money  belonging  to  the  ward,  for  the 
recovery  of  which  the  suit  was  brought,  was 
held  by  the  defendant  in  trustor  in  a  luluclary 
capacity. 

It  is  further  contended  by  the  defendant  that 
the  county  court  had  no  power  to  nant  the 
certificate  because  the  writ  issued  only  against 
property,  and  service  was  made  only  by  attach- 
ment of  property  or  summons,  and  no  affidavit 


T. 


H.  B.  B.,  T.  ni. 


against 

money  of  the  plaintiff  in  a  fiduciary  caf 
files  with  tiie  authority  fasuing  the  writ  an 
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davit  stating  that  the  defendant  is  tbe  receiver 
of  money  for  the  plaintiff  in  a  fiduciary  capa- 
city wliich  tbe  deiendant  bas  not  paid  on  de- 
■umd,  and  ^t  hia  actjon  is  instituted  to 
recover  die  same,  such  writ  may  issue  as  an  at- 
tachment against,  and  be  served  upcyi.  the  body 
of  tbe  defendant;  and  if  Judgment  is  recovered 
in  such  action  for  moneys  so  received  by  the 
defendant,  execution  may  issue  thereon  u^inst, 
and  be  served  on,  tbe  body  of  tbe  defen(Mnt,  if 
the  plaintiff  files  with  the  authority  issuing  the 
execution  bis  afBdavit  of  sach  facts." 

The  answer  to  this  contention  of  tbe  defend- 
ant is,  that  tbe  proceeding  under  1486  is 
entirely  different  in  character  from  and  inde- 
pendent of  the  procedure  under  ^  1S08.  Under 
the  former  section  the  execution  against  tbe 
bodv  issues  solely  upon  the  strength  of  the  affi- 
davit filed,  and  not  upon  the  findiDgaDddeter- 
nlnation  of  the  court  renderiDg  the  Judnnent; 
while  tinder  the  latter  section  it  does  not  Issue 
upon  the  filing  of  an  affidavit,  but  upon  the 
finding  and  judgment  of  tbe  court  that  the 
cause  of  action  arose  from  the  willful  and  ma- 
licious act  or  neglect  of  tbe  defendant.  Tbe 
finding  and  determination  of  tbe  court  are 
^one  the  basis  of  the  right  to  have  the  execu- 
tion issue  against  the  body  with  a  close-Jail  cer- 
tificate indorsed  thereon.  The  statute  in  the 
latter  case  does  not  require  an  affidavit  to  be 
filed,  and  none  is  needed. 

It  is  wholly  immaterial  whether  the  original 
writ  issued  against  the  body  or  not,  or  whether 
tbe  service  was  made  by  an  arrest  of  the  body, 
or  by  an  attachment  oi  property,  or  by  sum- 
mons.  Adanu  v.  Wait,  &  Vt.  16. 

We  find  no  error  in  tote  in  the  action  of  the 
(hvn^  Court  in  granting  the  do»e-jaU  eertiH- 
eate,  and  thejvdgmmt  ef  the  County  Court  it  of- 
finMd, 


Heniy  C.  HILL 
o. 

Ira  HILL  et  al. 

In  an  action  on  an  injunction  bond  exe- 
cuted by  a  mor^agoron  thegrantinff  of 
an  Injunction  suspending  the  operation 
of  a  decree  of  foreclosure,  the  plaintiff 
mortgagee  cannot  recover  for  timber 
sold  from  the  premises,  or  for  the  rental 
value  of  the  premises,  during  tbe  pen- 
dency of  the  injunction  and  before  tiie 
decree  becomes  abaolnte,  when  there 
is  no  redemptiou,  and  the  value  of  tbe 
seenrity  Is  greater  than  the  mortgage 
debt. 

{Qrand  Isle  Filed  Januorr  12, 1887.) 

ACTION  on  on  Injunction  bond.  Heard  on 
a  referee's  report,  August  Term,  1885, 
Grand  Isle  County,  Royce.  Gh.  J.,  presiding. 
Judgment  for  the  defendants.  Affirmed. 

The  referee  allowed  the  plaintiff  $350,  the 
rental  value  of  the  premises;  $10  for  cedar  taken 
from  the  premises  by  defendant  during  the 
pendency  of  the  injunction;  for  loss  of 
pa*turage  and  delay  in  his  spring's  work  in 
1879,  and  found  that  the  premises  were  worth 
$4,120,  and  that  thedecree  amounted  to|3,12S. 

Mmn.  ^rawrn  *  Hall,  for  plaintili: 
888 


—Sup.  Ct.  of  Vebhont.  Jaj 

By  virtue  of  the  first  decree  the  defendan 
^uity  expired  November  29,  1876;  and  if  '. 
fniled  to  pay  tbe  amount,  the  title  would  1 
come  abBOlute  In  the  plaintiff. 

WHght  V.  £<ute,80Vt.aO«. 

By  reason  of  the  injunrtion  the  plaintiff  « 
prevented  from  taking  possesdon  of  the  prei 
i8i«,  and  was  deprived  of  the  rents  and  profi 
Tbe  inJuDction  was  dissolved;  therefore  ti 
plaintiff  has  a  good  cause  of  action. 

Hill,  Inl.  56, 67;  titurgi*  v.  Knapp,  86  Vt.  4J 
Center  v.  Hoag,  62  Vt.  401;  CampbeU  v.  Tarht 
55  Vt.  465;  LiUie  v.  LiUie,  65  Vt.  471 ;  BarUm 
Fi*k.  80  N.  Y.  166;  SiUbee  v.  Lueaa.  58  111.  41 

The  defendant's  rights  depended  wholly  < 
bis  success  in  the  injunction  bill. 

Loomi»  v.  Brown,  16  Barb.  825;  Carpenter 
MiVard,  88  Vt.  9. 

This  action  is  within  the  provisions  of  Re 
Laws,  §942. 

Wimraav,  Witbon,  1  Vt.2e6;  Martiinr.Bt 
41  Vt.  607. 

Mr.  Jed.  P.  Ladd.  for  defendants; 

The  plaintiff  Is  entitled  to  recover.  If  at  ai 
only  so  much  as  is  equitably  du& 

Rev.  Laws,  %  942. 

Tbe  bond  created  no  new  indebtedness;  it 
mmply  an  additional  security.  The  princip 
thing  was  the  debt  evidenced  by  the  not 
Both  tbe  bond  and  the  mortgage  were  Indden 
to  this  debt. 

4  Kent,  Com.  198. 

The  mortgagee,  after  a  decree  of  foreclosni 
has  expired,  is  considered  asa  purcbaso'of  tl 
estate  in  satisfaction  of  his  debt. 

T%oma$  V.  Warner,  1ft  Vt.  110;  Bank  v.  Iah 
eon.  86  Vt.  118;  36  Vt.  806:  loveU  v.  lOend, 
Vt  681. 

It  having  been  found  that  the  plaintiff  hi 
received  more  than  his  indebtedness,  he  canoe 

recover. 

Meser*.  Edson,  Cross,  &  Start,  also  k 
defendants: 

Formerly  the  whole  pen^^  of  a  bond  vi 
recoverable;  but  aa  earlv  as  ITvJ  the  Lwialattu 
interfered,  uid  allowed  no  man  to  tale  moi 
than  in  equity  and  good  conscience  heou^t  t> 
The  Act  of  1797  Is  ^  0^  of  the  Revised  Law 
The  question  is  one  of  novel  impressioD,  an 
must  stand  upon  tbe  broad  principlesof  equil 
and  our  statute.  "The  debt  is  the  princip 
thing,  and  tbe  mortgage  merely  accessor! 
The  legal  tlUe  vests  in  the  mortgagee  onlv  fi 
the  protection  of  his  interest.  Why  shoiud  1 
take  more  than  his  debtT 

■  Ross, delivered  the  opinionof  tbecoui 
The  plaintiff  seeks  to  recover  upon  tbe  ii 
junction  bond,  as  damages  occasioned  by  tl 
mjunction,  the  rental  value  of  the  pnania 
during  the  pendency  of  the  injunction.  He  hi 
procured  a  decree  5t  foreclosure  against  tbed 
fendant  Ira  Hill  of  the  premises,  the  rent 
value  of  which  is  sought  to  be  recovered,  whic 
would  become  absolute  November  29,  I87i 
On  the  14th  of  November,  1876,  the  defendti 
Ira  Hill  brought  a  bill  of  review  in  the  for 
closure  suit,  and  procured  an  injunction  tbtfi 
in  against  the  plaintiff,  forbidding  him  frm 
doing  anything  to  enforce,  and  suspending  tl 
operation  of,  the  decree  of  foreclosure  duria 
the  pendency  of  the  injunction.  The  hood  i 
suit  is  conditioned  for  tbe  payment  by  the  ci 
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fendant  to  the  plftintlff  of  such  damaees  and 
costs  as  he  should  sustain  by  reason  oi  the  in- 
junction. The  injunction  suit  was  flnally  dis- 
missed in  FebniatT,  1870,  and  a  final  decree 
therein  then  made  oy  agreement  of  the  parties, 
^ving  the  defendant  In  until  June  1,  1879,  to 
redeem  Uw  premises.  The  amount  due  the 
plaintiff  under  the  decree,  when  the  injunction 
was  granted,  was  $1,767.88,  with  interest  from 
Pehruary  39,  1876,  to  November  14, 1876;  and 
the  amount  due  thereon  June  1,  1870,  was 
The  plaintiff  contends  that  he  was 
entitled  to,  and  kept  out  of  the  use  of,  the  prem- 
ises from  November  14,  1878,  to  June  1,  1879, 
by  the  injunction,  and  for  Uiat  reason  he  suf- 
fered as  damages  the  granting  thereof  the 
rental  ralue  ot  the  premises  during  that  ^e. 
This  contention  assumes  that  he  was  enjoined 
from  taking  possession  of  the  mortgaged  prem- 
ises under  his  mortgage  by  the  injunction. 

This  assumption  is  not  found  to  exist  by  the 
referee,  but  that  be  was  eoijoioed  from  enfor- 
cing the  decree  pendbg  the  uijuncdon.  anddur- 
ing  that  time  xbe  operation  of  the  decaw  was 
suspended.  By  suspending  the  operation  of 
the  decree,  we  underatand  that  the  time  of  re- 
demption limited  by  the  decree  did  not  run  dur- 
ing uie  pendency  of  the  injunction.  When  the 
Injunction  wasd.issolved  by  theflnal  decree  dis- 
mbsing  the  injunction  suit,  the  defendant  had 
fifteen  more  days  in  which  to  redeem  the  prem- 
ises, without  ue  extension  of  the  time  of  re- 
demption to  June  1, 1879.  Hence,  during  all 
the  time  for  which  the  pl^llff  seeks  to  recover 
the  rental  value  of  the  mortgaged  premises,  the 
defendant  Ira  was  not  foreciowd  of  his  right  to 
redeem  the  premises  by  paying  the  amount  due 
by  the  decree,  with  interest,  and  the  plaintiff's 
mortgage  debt  was,daring  all  that  penod,draw- 
ing  interest.  The  plainHff  also  had  the  right 
dimng  that  time  to  take  peaceable  possession, 
if  he  could,  of  the  mortgaged  premises,  because 
of  condition  broken,  and  because  at  law  he  was 
the  owner  of  the  premises.  But  if  he  bad  taken 
possession  be  would  have  been  liable  to  account 
to  the  defendant  upon  the  mortgage  debt  for 
the  rents  and  profits  received.  Tne  contention 
of  the  plaintiff  also  assumes  that,  bat  for  the 
injunction,  the  defendant  Ira  would  not  have 
redeemed  the  mortgaged  premises  before  the 
original  decree  of  foreclosure  would  have  ex- 
pired, November  30,  1876.  He  makes  this  as- 
sumption because  Uie  defendant  Ira  did  not 
flnally  redeem.  But  this  assumption  cannot 
legally  be  made,  in  the  absence  of  any  finding 
by  the  referee  in  regard  thereto.  It  does  not 
follow  because  the  dnendant  Ira  did  not  redeem 
Dn  or  before  June  1, 1879,  when  he  would  have 
bad  to  pay  #3,136,  that  he  would  not  have  re- 
deemed before  November  20,  1876,  when  he 
would  have  bad  to  pay  only  |1,767.88,  with 
interest  from  the  30th  day  of  tbe  preceding 
Pebruarv.  The  right  of  the  plaintiff  to  tbe 
rents  and  profits  derived  from  the  premises  dur- 
ing tbe  pendency  of  the  injunction  suit  may  be 
rurthertested.  Suppose  the  plaintiff  hadt^en 
peaceable  possession  of  tbe  premises  November 
14,  1^6,  when  the  injunction  was  ^nted. 
He  would  then  have  been  in  possession,  not 
mder  his  decree,  but  under  his  mortgage  for 
condition  broken,  and  liable  to  account  for  rents 
uid  profits  received.  If  be  had  not  t^iplied  on 
xad  in  reduction  of  the  sum  due  in  equl^  the 
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sum  thus  received,  thedefendantira  woidd  have 
had  good  ground  for  having  the  decree  opened, 
and  further  time  given  him  to  redeem.  Rents 
and  profits  received  before  the  foreclosure  be- 
comes absolute,  by  the  mortgagee  in  possession, 
between  the  mortgagor  and  mortgagee,  are  pay- 
ments on  thd  sum  due  in  equi^,  and  must  be 
apphed  in  reduction  of  the  debt  secured  by  the 
mortgage.  If  not  so  applied  they  cannot  be 
recovered  back  from  the  mortgagee  by  tbe 
mortgagor.  Chapman  v.  Smith,  9  Vt.  153; 
Seater  v.  Durant,  39  Vt.  108. 

But  as  the  right  to  redeem  did  not  terminate 
until  June  I,  1870,  if  the  plaintiff  had  been  in 
possession,  taking  the  rents  and  profits,  from 
November  14, 1876,  he  would  have  been  liable 
to  account  therefor  to  the  defendant  Ira,  <m  the 
debt  secured  by  the  mortgiu|e;  and  if  he  had 
not  BO  accounted,  and  appued  ^e  rents  and 
profits  received  in  reduction  of  the  mortgage 
debt,  it  would  have  been  a  good  cause  in  equity 
for  opening  tbe  decree,  making  the  application, 
and  allow^  the  defendant  Ira  to  redeem. 
During  all  that  time  the  plalnUff  was  «ititled 
to  interert  on  the  debt  secured  by  the  mortgue. 
If  the  plaintiff  in  equity  would  have  been  liable 
to  account  for  and  applv  the  rents  now  found 
by  the  referee, — if  he  had  been  In  possession  and 
received  them,— it  follows  that  be  has  not  lost 
such  rents  by  the  granting  of  the  injunction, 
and  that  such  loss  was  nut  a  damage  caused 
him  by  the  injunction.  Hence  we  bcud  that  he 
is  not,  under  tbe  facts  found,  entitled  to  re- 
cover the  several  sums  found  by  the  referee  as 
roits  of  the  mortgaged  premises.  Until  the 
equity  of  redemption  had  expired,  and  the  fore- 
closure become  complete,  the  mortgagor  was 
entitled  to  tbe  use  of  the  mortgaged  premises, 
although  the  condition  of  the  mortgage  had 
been  broken,  unless  the  mortgagee  obtained 
peaceaMe  possession,  and  In  that  wav  took  the 
rents  and  profits  to  apply  in  reduction  of  the 
debt  secured  bv  the  mortgage;  or  unless  he 
brought  a  suit  in  ejectment,  in  which  case  he 
could  have  recovered  the  rents  and  profits,  after 
notice  to  the  mortgagor  to  surrender  Uie  pos- 
session to  him;  or  after  bringing  the  suit  in 
ejectment  without  such  notice;  but  in  sut^  a 
case  if  the  mortgagor  had  applied  to  be  allowed 
to  redeem,  under  the  statute,  the  rents  and 
profits  so  recovered  as  damages,  if  paid  by  the 
mortgagor,  would  be  deducted  in  ascertaming 
the  sum  which  the  mortgagor  must  pay  to  re- 
deem. But  if  the  mortgagee  proceeiu  by  fore- 
closure instead  of  by  ejectment,  and  the  mort 
gagor  remains  In  pcmsession,  the  rents  and 
profits  of  the  mortgaged  premises  belong  to  the 
mortgagor  until  tbe  mortgagee  is  entitled  to  a 
writ  of  possession  under  ana  in  enforcement  of 
the  decree;  and  the  mortgagee  in  the  mean- 
time receives  interest  on  Ms  debt.  The  mort- 
pged  premises,  if  not  redeemed,  are  then  taken 
m  payment,  in  full — or  pro  tanto  if  insuffldent 
to  pay  in  full— of  tbe  debt  secured  by  the  mort- 
ga^.  If  the  mortgaged  premises  are  Insuf- 
acient  to  pay  in  full,  the  morb^agee's  remedy 
is  by  suit  for  the  balance  of  the  debt  secured  by 
the  mortgage.  As  the  referee  has  found  that 
the  mort^iged  premises,  on  June  1, 1870,  when 
the  decree  of  foreclosure  became  absolute,  were 
of  greater  value  than  the  amount  of  the  plain- 
tiff s  debt,  be  has  not  had  his  security  dimin- 
ished by  the  delay  occasioned    the  hijunction 
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go  that  It  has  become  insufficient  to  pay  his 
debt  in  full.  Payment  in  full  of  the  debt 
secured  was  all  that  the  mortgage  secured 
to  the  plaintiflF.  As  he  has  received  that, 
he  has  received  all  that  the  mortgage  secured 
to  him.  If  it  had  been  found  that  byreaaon  of 
the  dcHay  occanoned  by  the  injunction  the 
plaintiff  had  failed  to  receive  full  payment  of 
his  debt  out  of  the  mortgaged  premises,  a  dif- 
ferent question  would  nave  been  presented, 
which  mig^t  have  merited  a  different  considera- 
tion. 

The  same  reasoning  applies  to  his  right  to 
recover  the  tlO  found  the  referee  as  the 
Ytiixis  of  the  cedar  taken  from  the  prenuses  by 
the  defendant  Ira  during  the  pendency  of  the 
injunction.  While  at  law  he  could  have  main- 
tauied  an  action  to  recover  the  value  of  the 
s»me.  because  at  law  the  premises  became  his 
absolutely  upon  condition  broken,  when  he  pro- 
reeds  by  foreclosure  in  equity,  he  is  only  en- 
tiiU'd  to  payment  in  full  nom  the  mortji^ged 
I>i  L'i)iiscs,  and  this  he  has  more  than  received 
lis  found  by  the  referee.  Besides,  as  we  have 
eec'D,  it  cannot  bo  assumed  that  the  defendant 
Ira  would  not  have  redeemed  if  he  had  not  pro- 
cured the  injunction. 

ThejiidgTnetU  of  iiu  CVun^  (huri  it  affirmed^ 


Timothy  WELCH  et  al. 
D.  a  DARLINO. 

ItWIun  one  a^reea  to  deed  real  estate 
and  teceives  pay  therefor,  but  relbaea 
to  convey  aRcordinff  to  the  contraet  and 
retains  possession,  he  is  Ualile  tar  the 
purcbaee  money. 

S.  The  pl»intifEi  purchased  the  defend- 
ant's mill,  house,  and  shop  under  a  ver- 
bal agreement  by  which  they  were  to 
pay  down  $200  ana  give  their  note  and 
mcHTtgage  for  the  b^ance.  They  paid 
the  ^00  and  offered  to  perform  on 
their  part,  but  the  defendant  finally  de- 
clined to  deed  on  the  terms  of  the  con- 
tract. Held,  that  it  was  unneeeasary 
to  tender  the  note  and  mortgage. 

S.  One  of  the  plaintiffs  took  the  key  to 
the  house  and  painted  the  floor;  but  they 
liad  no  use  of  the  premises,  exercised 
no  control  as  purchasers,  and  had  no 
possession  to  the  exclusion  of  the  de- 
.  Cendant.  Held,  that  the  eootraot  was 
wlOin  the  Statute  of  Frauds. 

(Caledonia  Filed  January  SO.  1887.) 

ASSUMPSIT.   Heard  on  a  referee's  report, 
J\uie  Term,  1885,  Caledonia  County,  Roes, 
J*.,  priding.  Judgment  for  the  plaintiffs.  Jf- 

It  appeared  from  the  report  that  on  Satur- 
day, May  19,  1888,  the  plaintiffs  made  a  verbal 
trade  with  the  defendant,  by  which  the  latter 
agreed  to  sell,  and  they  to  purchase,  a  sawmill, 
dwelling-bouse,  blacksmith  shop,  and  tools  and 
bind  connected  therewith,  belonging  to  the  de- 
fendant, for  the  price  of  $1,650,  $300  of  which 
was  to  be  paid  down,  and  the  tMiIance  in  the 
note  of  the  plaintiffs,  payable  in  March,  1884, 
aetmied  on  the  property  conveyed;  and  the  par- 


ties  agreed  to  meet  the  next  Monday  morning 
at  the  town  clerk's  office,  and  make  the  writ- 
ings. They  met  accordingly,  when  the  de- 
fendant said  that  he  did  notknow  about  taking 
a  mortgage,  as  he  had  not  determined  what  Ik 
should  do;  might  go  west  and  slunUd  need  aJl 
his  money,  etc.,  if  nedid;  if  be  did  not  go  bt 
would  wait  for  the  balance  as  he  had  tdked, 
and  wanted  thirty  days  to  determine.  Tlu 
town  clerk  made  a  mCTiorandum  of  what  wh 
agreed  upon,  but  it  was  signed  only  by  himself. 

The  defendant  executed  a  deed  of  the  prem- 
ises and  left  it  with  Judge  J.  R  Darling,  the 
town  clerk.  In  a  few  days  the  plaintiflb  left 
the  $200  with  the  town  clerk,  which  he  paid  tc 
the  defendant.  Within  the  ttiirty  days  the  de 
fendant  met  plaintiff  Welch  and  told  him  thai 
he  would  take  his  pay  as  they  had  talked. 
Matters  ran  along  sometime,  when  the  defend' 
ant,  in  effect,  declined  to  take  a  mOTtga^. 
Afterwards  the  defendant  sent  Judm  Danmj 
to  see  the  plafnttfls  as  to  what  they  would  do, 
and  as  a  last  resOTt  to  take  thc^  note  and  mort 
gage^payable  the  next  March.  Judge DarUni 
saw  Welch  and  asked  him  if  they  would  give 
such  note  and  morteage,  but  did  not  inform  nim 
that  defendant  had  told  him  that  he  would  take 
such  note.  The  defendant  took  the  deed  back 
from  Darling  and  the  key  from  Welch. 

The  other  facts  are  sufficiently  stated  in  the 
ofrintoD. 

M«$arM.  Saaith  A>  Sloan,  tor  defendant: 

The  plaintiffs  had  taken  possession  and  had 
the  key  to  the  dwelling-bouse.  The  partiea 
could  not  be  put  in  statu  quo;  the  plaintiffi 
could  not  rescind. 

Weeki  V.  Selrie,  43  N.  H.  81ft. 

They  could  have  compelled  a  deliveiyof  the 
deed. 

Cobb  V.  HaU,  29  Vt.  610. 

Mr.  R.  M.  Harvey,  for  plaintiffs: 

The  plaintiffs  are  entitled  to  recover  the  $300. 

Jamet  v.  Hodaden,  47  Vt.  127;  StaUBaak^. 
Stoddard.  1  D.  Chip.  1S7;  €^  v.  HaU,  29  Vt. 
510;  Cobb  v.  HaU,  88  Vt  288;  Lautrena  t.  IMe, 
11  Vt.  649. 

The  Statute  of  Frauds  does  not  a^Iy. 

Battle^  V.  Moody,  24  Vt  608. 

There  was  no  necessity  of  making  a  tender  of 
the  note. 

Hard  v.  Brown,  18  Vt.  87. 

Walker,  J,,  delivered  the  oi^on  of  the 

court: 

The  contract  in  this  case  waa  coDCttnin^  the 
title  to  land,  and,  not bemg  reduced  towntfng 
and  signed  by  the  parties,  was  within  the  Stat- 
ute of  Frauds. 

No  question  is  made  but  the  $200  which  the 
plaintiffs  seek  to  recover  in  this  action  were 
paid  by  them  to  the  defoidant  toward  the  agreed 
price  of  the  land. 

It  appears  from  the  referee's  report  that  the 
plainUffs  had  no  use  of  the  premises  bai^sbed 
for  under  their  agreement  to  purchase,  ana  that 
they  had  no  possession  of  the  same,  except  they 
looked  over  the  mUl  to  determine  what  repsirs 
and  improvements  were  necessary  to  be  made; 
and  the  plaintiff  Welch  took  tbe  key  to  the 
dwelling-house  and  had  the  defendant  change 
the  place  of  tbe  running  water  and  makesooe 
repurs  to  the  floor  of  the  house,  which  Wddk 
ptOnted.  Hiey  exercised  no  omtrolomdia 
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jremLses  as  purchasers,  aod  did  not  bave  any 
KiBsesgion  tberoof  to  the  exclusion  of  the  de- 
endant.  After  the  defenduit  nude  his  elec- 
ion  under  the  agreement  of  May  21,  and  noti- 
ied  the  plaintiff  Welch  that  be  would  take  the 
daintifrr  note  for  the  balance  of  the  purchase 
Qoney,  payable  in  March,  1884,  secured  by  a 
aortga^  on  the  property  bargained  to  them, 
he  plaintiffs  were  ever  ready  and  willing  and 
epeatedly  offered  to  execute  their  note  to  the 
kaendaotforthe  baUuice of  the  purchase  moneiy 
nd  secure  H  a  mort«»se  on  the  premises 
ccording  to  the  terms  of  tne  agreement ;  but 
be  defendant,  when  requested  ^tiie  plaintiffs 
0  deliver  them  a  deed  of  the  premises  and  close 
ip  the  matter,  declined  to  take  their  note  and 
oortgage  on  the  premises  as  agreed,  and  refused 
0  have  the  deed  delivered  to  the  plaintiffs  ua- 
eas  he  could  have  a  good  note  for  the  balance 
f  the  purchase  money  payable  on  demand,  or 
he  money;  whereupon  the  plaintiffs  informed 
lim  that  they  would  compel  him  to  pay  back 
be  $300  for  which  thla  suit  was  brought. 

The  defendant's  refusal  to  deliver  the  deed 
nd  to  perform  the  contract  on  his  part  accord- 
Dg  to  the  terms  thereof,  rendered  it  wholly  un- 
lecessary  for  the  plaintiffs  to  tender  their  note 
nd  mortgage  to  him.  They  were  ready  to  per- 
orm  on  tneir  part,  and,  with  the  defendant's 
efusal,  did  all  the  law  required  of  them  to  es- 
ablish  their  right  to  recover  the  purchase  money 
laid  by  them  to  the  defendant. 

It  is  the  universal  rule  upon  this  subject  that 
rhen  the  party  agreeing  to  deed  refuses  to  con- 
ey  according  to  the  contract,  and  retains  the 
KMseoston  ofthe  premises,  the  party  paying  the 
nrcliase  money  may  recover  it  back.  A¥hat  is 
lone  under  the  contract  and  in  part  perform- 
nee  of  it  is  valid,  and  the  rights  of  the  parties 
a  respect  thereto  may  be  enforced  in  a  court 
f  law. 

Jwigmmt  t^girmed. 


Rhoda  E.  BLAINE 
Mary  C.  CURTIS. 

.  Fenaltiu  given  by  the  nmary  lam  of 

(me  State  are  not  recoverable  in  the 
conrts  of  another  State. 
.  When  the  eonrta  of  another  State  cmn- 
•trae  its  statote  against  osory  as  penal, 
such  construction  u  oontroUlns  in  the 
ooorts  of  this  State. 

(OnuiRe — FUefl  January  tt,  UBT.) 

*  crnON  of  debt  to  recover  the  penalty  given 
\  by  the  statute  of  New  Hampshire  for  tak- 
ig  usury.   Heard  on  general  demurrer  to  the 
eclaratfon,  December  Term,  1884,  Orange 
'ounty,  Howell, ./..  predding.   Judgment  rar 
36  defendant.  Affirmed. 
The  case  appears  in  the  opinion. 
Mr.  RoBwell  Farnhajn,  for  plaintiff: 
This  is  not  a        tarn  action.    The  sum 
cmght  to  be  recovoed  can  hudly  be  called  a 
enalty. 

6  Watt,  Act.  &  Def.  156;  Pittaburgh,  etc.  R.  R. 
To,  T.  Methven,  31  Ohio  St.  586. 

The  statute  against  usury  In  Maine  Is  reme- 
Hal  and  not  peral. 
rr. 


Pimree  v.  Oonant,  25  Me.  88. 

Our  own  law  Is  but  the  re^nactment  of  the 
common  law.  The  excess  above  legal  Intuest 
belongs  to  the  plaintiff,  and  In  New  Hamp- 
shire can  be  recovered  in  an  action  for  money 
had  and  received. 

PaimtTY.  Lord,  6  Johns.Ch. 95;  Grotty.  BOl, 
84  N.  H.  82;  Willis  v.  Qreen,  2N.  H.  888. 

This  action  is  transitoiy.  There  seems  to  be 
nothing  of  a  criminal  character  in  an  action 
under  the  statute.  The  State  is  In  no  wise  a 
party.  The  excess  of  Interest  belongs  to  the 
plaintiff. 

Fife  V.  Bontfield.  6  Q.  B.  100;  2  Chltty,  PI. 
16th  ed.  246  ;  QUWord  v.  Bla^ford,  1  Show. 
854;  1  Chltty,  PI.  285. 

How  does  this  case  differ  from  actions  for 
personal  Injuries  that  are  provided  for  by  stat- 
ute? 

See  Nt^Oiam  v.  Grand  Trutik  R.  R.  Go.  88 
Yt.  204,  808;  Leonardv.  Ool.  8Uam  Nav.  Co.  84 
N.  T.  48;  Bc^nejf  v.  Barn^enbinder,  64  Barb. 
213. 

The  taking  of  usury  is  not  even  a  misde- 
meanor. There  is  no  penalty  for  it  in  the  strict 
meaning  of  the  word,  as  a  penalty  for  a  crime. 
It  is  like  a  forfeiture  In  contracts. 
^Stoi^Conf.L.  §680;  Henry  y.  Sargeant,  18 

The  cases  that  seem  to  settle  the  doctrine  of 
jurisdiction  against  us  are  all  qui  tarn  actions, 
such  as  Sack  v.  Oibba,  14  Yt.  357,  and  Morrit 
V.  Farrington,  188  Mass.  466.  See  R.  R.  Go.  v. 
Foat«r,  10  Lea  (Tenn.).  351. 
Mr.  John  H.  Watson,  for  defendant: 
The  statute  upon  which  Is  based  this  action 
is  penal. 

Rorer,  Interstate  L.  166;  Bamet  v.  Munde 
Nat.  Bank,  98 IJ.  8.  556  (Bk.  35,  L.  ed.  212.) 

It  is  so  regarded  by  the  court  of  last  resort  in 
New  Hampshire. 

Harper  v.  Boteman,  8  N,  H.  490;  Kemj^tn  T. 
Sullivan  SavinMlntf.  58  N.  H.68t. 

An  action  will  not  *lle  in  the  courts  of  one 
State  to  recover  a  penat^  g^ven  by  the  laws  of 
another  State  upon  a  usurious  contract  made  in 
such  other  State. 

Rorer,  Interstate  L.  165;  Ogden  t.  tbOiot,  8 
T.  R.  788. 

If  the  statute  is  remedial  the  leeult  Is  the 

same. 

Oatev.3tUman,  7  Met.  14;  Borer,  Interstate 

L.  88, 168. 

Walker,      delivered  the  oi^nion  of  the 

court; 

The  case  comes  before  us  upon  general  de- 
murrer to  the  declaration,  and  the  only  ques- 
tion to  be  decided  ia  whether  the  forfeiture  im- 
posed by  the  laws  of  New  Hampshire  upon  a 

rrson  receiving  Interest  at  a  higher  rate  than 
per  cent  may  be  enforced  1^  an  action  of 
debt,  in  favor  of  the  person  aggrieved,  In  this 
State. 

The  provisions  of  the  statute  which  are  sub- 
stantially set  out  In  the  declaration  ore  as  fol- 
lows: "If  any  person,  upon  any  contract,  re- 
ceives Intraest  at  a  higher  rate  than  6  per  cent, 
he  shall  forfeU  three  nmes  the  sum  so  received 
In  excess  of  said  6  per  cent  to  the  person  ag- 
grieved, who  will  sue  therefor." 

It  Is  alleged,  In  substance,  In  the  declaration, 
that  the  defendant,  at  Piermont  in  the  State  ox 
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New  Hampshire,  received  upon  a  promiasory 
note  for  the  sum  of  $1,600,  then  held  by  the 
defendant  and  owing  by  the  plaintiff  to  her, 
$80  interest  in  excess  of  6  per  cent  from  the 
I>laintiEr  on  the  1st  da^  of  May  in  each  year  for 
Bix  years  beeinning  with  May,  1876,  and  end- 
ing with  May,  I882,— making  $180  thus  re- 
ceived by  the  defendant  of  the  plaintiff  in  ex- 
cess of  6  per  cent  interest  durine  the  years 
named;  H  isalso  alleged  that  by  virtue  of  the 
fltatate  of  New  Hampshire  aforesaid  an  action 
bath  accrued  to  the  pteintiff  to  recover  of  the 
defendant  three  times  the  excess  of  6  per  cent 
interest  so  paid. 

The  case  stated  comes  within  the  statute  de- 
clared upon,  and  if  the  suit  tiad  been  instituted 
in  New  Hampshire  there  could  be  no  doubt  of 
therightof  the  plaintiff  to  recover,  if  the  action 
is  notoarred  in  that  State  by  the  Statuteof  Lim- 
itations. 

The  question  here  is.Can  the  liability  imposed 
by  the  statute  be  enforced  out  of  the  limits  of 
New  Hampshire  ?  This  must  depend  on  the 
nature  of  the  liability  and  the  manner  in  which 
it  is  created.  It  is  not  a  responsibility  ex  con- 
tractu. And  the  question  arises,  la  {t  a  Ilaldlity 
imposed  by  the  statute  upon  a  person  receiving 
illegal  interest  for  a  violation  of  ite  provisions 
and'^ penal  in  its  nature,  oriait  a  statute  declara- 
tory of  a  commoD-law  right  tuid  a  means  or  way 
enacted  for  enfordngit,  and  therefore  remedial 
in  its  nature  ? 

If  it  only  gave  a  remedy  foran  injury,  against 
the  person  by  whom  it  was  committed  to  the 
person  injured,  and  limited  the  recovery  to  the 
mere  amount  of  loss  sustained,  or  to  cumula- 
tive damages  as  compensation  for  the  injury 
sustained,  it  would  fall  within  the  class  of 
remedial  statutes.  1  Bl.  Com.  86;  Franciaeo  v. 
Oihnore,  1  Bos.  &F.  (N.  R.)  179, 180;  Woodgate 
V.  Knatehbull,  ST.  R.  154, 156,  note;  8  Saund. 
876,  note  7:  Browne  v.  Gibbons,  1  Salk.  306; 
Boiee  v.  Qthbom,  6  N.  J.  L.  9&i;  Burnett  v. 
irord,42Vt80. 

Bat  this  statute  does  not  limit  the  recovery 
to  the  mere  amount  of  the  loss  sustained,  or  to 
cumulative  damages  as  compensation;  it  goes 
t)eyond  and  inflicts  a  punishment  upon  the  of- 
fender. It  makes  the  taking  of  Ulegal  interest 
an  offense,  and  prescribes  a  penalty  of  three 
times  the  amount  of  illegal  interest  taken.  The 
right  of  action  under  it  does  not  arise  out  of 
any  privity  existing  between  the  person  paying 
and  the  person  receiving  the  illegal  interest,  but 
is  derivM  entirely  from  the  statute.  The  ac- 
tion given  is  not  to  recover  back  money  that 
the  person  receiving  had  no  lawful  right  to 
take  and  hold  against  the  person  paying  it,  but 
one  to  recover  a  penally  for  a  br^ch  oi  a  stat- 
ute law  and  founded  entirely  upon  the  statute 
imposing  the  forfeiture. 

It  was  held  in  ITudbeU  v.  Oale,  8  Vt.  266,  that 
whatever  may  be  the  form  of  the  action,  if  it 
is  founded  entirely  upon  a  statute,  and  the  ob- 
ject of  it  is  to  recover  a  penalty  or  forfeiture,  it 
18  a  penal  action.  We  think  the  liability  created 
by  tne  statute  declared  upon  is  clearly  a  statu- 
tory  one  imposed  upon  the  person  receiving  il- 
legal Interest  as  a  wrongdoer,  and  penal  in  its 
nature.  This  view  is  supported  oy  the  deci- 
aionsof  manjf  courtsof  last  resort,  soraeof  which 
have  been  cited  in  the  argument.  We  refer, 
however,  only  to  a  decidon  of  the  Supreme 
S4S 


Court  of  the  United  States  in  a  case  analogon 
to  the  case  at  bar.  The  provisions  of  the  Ac 
In  question  are  similar  to  the  provisions  of  tb 
National  Currency  Act  of  Congress,  approve 
June  8,  ^864,  which  provides  that  if  unlawft 
interest  is  received  by  any  banking  associatio 
created  by  it,  the  person  or  persons  paying  lb 
same,  or  their  legal  representatives,  may  n 
cover  back,  in  an  action  of  debt,  twice  tfa 
amount  of  interest  thus  paid  from  the  assodi 
don  taking  or  receiving  the  same.  Tbfs  pn 
vidon  of  lue  Currency  Act  referred  to  came  u 
for  consideration  by  the  Supreme  Court  of  th 
United  Statra  in  the  case  of  Barnet  v.  Mvnd 
Nat.  Bank,  98  U.  8.  655  [Bk.  25.  L.  ed.  212] 
where  the  plaintiff  in  error  sought  to  avail  bin 
self  of  the  benefit  of  the  Act  in  his  defense  b; 
way  of  offset  and  counterclaim  to  the  bill  d 
exchange  on  which  the  suit  was  brought.  </» 
tiee  Swayne,  in  delivering  the  opinion  of  tb 
court,  denied  the  relief  sought,  and  said:  "Tb 
remedy  given  by  the  statute  for  the  wrong  is  i 
penal  suit.  To  that  tbe  par^  aggrieved  or  hi 
leral  representative  miut  resort.  He  can  havi 
redress  in  no  other  mode  or  fram  of  procedure 
The  statute  which  gives  the  right  prescribe 
the  redress.  •  *  *  The  suit  must  be  bnnigb 
specially  and  excludvely  to  recover  the  poiuQr 
where  the  sole  issue  is  the  guflt  or  Innooena 
of  the  accused." 

This  statute  haa  been  r^eatedly  under  con 
sideration  by  tbe  Supreme  Court  of  tbe  State  o 
New  Hampshire  and  haa  been  by  that  court  in 
variably  treated  as  a  penal  statute.  Harper  v. 
Bowman,  8  N.  H.  480,  was  an  action  to  recove 
a  forfeiture  of  three  times  the  Ulegal  intetesi 
paid;  it  was  objected  that  some  part  of  tbe 
penalty  was  barred  by  tbe  Statute  of  Limita 
tions,  and  the  court,  in  considering  the  queMioa 
held  that  the  Act  limiting  suits  on  pe^ial  stat 
utcs.  which  provided  that  actions  upon  anj 
penal  statute  shall  be  brought  within  cme  yeai 
from  the  time  of  committ£ig  tbe  offense,  wai 
controlling  in  tbe  decision  of  the  question 
raised." 

In  Kempton  v.  8vllivan  Savings  InA.  53  N.H. 
581,  the  court  treated  the  statute  as  a  penal  om 
in  an  able  opinion  upon  its  construction  and 
rules  of  pleading  applicable  to  actions  brooghl 
upon  it. 

This  construction  which  has  been  given  to 
the  statute  by  the  supreme  court  of  the  State 
in  which  it  was  enacted,  treating  and  holding 
it  a  penal  statute,  should  be  followed  and  is  con- 
trolling in  courts  of  this  State.  Hunt  v.  Btimt, 
72  N.  T.  217;  Leonard  v.  .Steam  NaviaatiM  Oo. 
84  N.  Y.  48. 

It  is  well  settled  that  no  State  will  enforce 

Senaltles  Imposed  by  the  laws  of  another  Sttle. 
uch  laws  are  universally  considered  as  having 
no  estra-territorial  operation  or  effect,  whether 
the  penalty  be  to  the  public  or  to  penons. 
They  are  strictly  local  and  affect  nothing  more 
than  they  can  reach  within  the  limits  of  the 
State  in  which  they  were  enacted.  Tbey  can- 
not be  enforoed  in  tbe  courts  of  another  State 
either  by  force  of  ttie  statute  or  upon  tbe  prin- 
ciples of  State  comity.  Story.  Coof.  L.  g§ 
621;  Rorer,  Interstate  L.  148, 165;  Ogden  v.  /W- 
liot,  8  T.  R  788;  SeoviUe  v.  Gan;fietd,  14  Jotns. 
888;  First  Nat.  Bank  of  Hmnouth  v.  Priee,  SS 
Md.  487;  Berriekson  v.  8mt%  27  N.  J.  h.  IW; 
Bametv.  \ihitaker,i2m.  eW;  Sherman  v.  Of- 
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gett,  9  111.  521;  Benry  v.  Sargeant,  13  K  H.  831; 
Siack  V.  Oibbs,  14  Vt.  857. 

ActioDB  for  the  recovery  of  a  penalty  or  for- 
feiture  given  by  laws  of  one  State  upon  usuri- 
ous  contracts  made  and  entered  Into  in  such 
State  will  not  lie  in  another  State.  Such  laws 
4irc  held  to  be  penal  in  their  nature  and  governed 
by  the  general  rule  that  they  have  no  extrater- 
ntorial  force,  and  can  be  enforced  only  by  the 
courts  of  the  State  in  which  they  are  enacted. 
Sorer,  Interstate  L.  165;  Barnes  v.  Whitaker,  23 
111.  606;  Sherman     Otuaett.  9  111.  521. 

I'lie  judgment  of  the  County  Court  sustaining 
Uie  demurrer  and  cuijudging  tJie  declaration  in- 
■Mt^gleient  wu  correct  and  U  aprmed. 


E5TA.TE  OF  Bufua  PERKINS 
t, 

Hiel  HOLIilSTER,  Ezr. 

An  executor  is  ehargfea-ble  only  with 
simple  intez^at,  although  he  mingled 
and  loaned  the  fbnds  of  the  estate  with 
his  own,  when  he  did  so  in  ^od  fklth, 
disclosiBg  all  the  proflt«,  and,  without 
fikolt  or -want  of  prudence,  suffered  some 
losses,  bat  claimed  no  deduction  there- 
for, and  nothing  for  his  services,  when 
SQch  interest  exceeds  what  he  actually 
received  on  the  funds, and  the  funds  had 
not  been  used  in  boBineH.  trade,  or 
speenlation. 

(Rutland  Filed  January  25, 1S8T.} 

APPEAL  by  defendant  from  a  decree  of  the 
Probate  Court  in  the  settlement  of  his  ac- 
count as  executor  of  the  estate  of  Rufus  Per- 
kins. Beard  on  a  commissioner's  report,  Sep- 
tember Term,  1885,  Rutland  County,  Veazey. 
J.,  presiding.  Judgment  on  the  report,  allow- 
ing only  simple  interest.  Affirmed. 
The  case  is  stated  in  the  opinion. 
Messrs.  Beaman  ft  Pla.tt  and  Ziawrenee 
ft  Meldon,  for  plaintiff: 

The  executor  is  chargeable  with  the  highest 
legal  rate  of  interest  on  the  money  mingled 
with  his  own. 

McClotMey  v.  Oleawn,  58  Vt.  264;  Spaulding 
V.  Wakejkld.  53  Vt.  660 ;  FarioeU  v.  Steen,  46 
Vt.  67»;  Boynton  v.  Dyer,  18  Pick.  1;  Raphael 
v.  Boehm,  II  Ves.  92;  Bradford  Academy  v. 
Growr,  55  Vt.  462;  Eoarts  v.  Nason,  11  Vt. 
122  ;  l)e  Peyater  v.  Clarkson,  2  Wend.  78. 

Mmn.  Barrett  ft  Barrett*  for  defend- 
■ant,  cited— 

Barney  y.  Parsom,  54  Vt.  628,  and  the  Ver- 
mont cases  dted  by  the  plaintiff. 

Walker,  J.,  delivered  the  oi^Dlon  of  the 

■court: 

The  sole  (question  presented  in  the  argument 
-of  this  case  is,  What  rate  or  amount  of  Interest 
.shall  be  charged  to  the  defendant,  HoUister.on 
.the  trust  fund  that  has  been  in  his  hands  since 
1868,  as  executor  of  the  last  will  and  testament 
of  Rufus  Perkins  ? 

The  commissioner  appointed  to  lake  and  state 
the  executor'saccountof  the  trust  fundacharged 
him  in  the  accounting  with  simple  interest  on 
the  funds  of  the  estate  from  the  time  he  lecaiTed 
them,  and  credited  him  with  the  disbunementa 


made  with  simple  interest  thereon,  and  allowed 
him  nothing  for  the  responsibility  and  care  of 
the  funds;  the  county  court  accepted  and  ren- 
dered judgment  on  the  commissioner's  report, 
allowing  t£e  account  as  made  up  and  stated  by 
him.  The  plaintiffs  claim  that  there  was  error 
in  this  judgment,  and  insist  that,  upon  the  facts 
found  and  reported  by  the  commissioner,  the 
executor  should  have  been  charged  with  annual 
interest. 

It  is  a  fundamental  principle  that  it  is  the 
duty  of  a  trustee,  whether  an  executor  or  ad- 
ministrator or  guardian,  or  in  case  of  an  or- 
dinary nature  of  trusteeship,  to  keep  the  trust 
funds  separate  from  all  other  funds;  and  ^so. 
when  they  are  not  to  be  primarily  paid  over, 
to  keep  them  securely  Invested,  ana  as  profit- 
ably as  he  can  in  the  exercise  of  that  degree  of 
prudence  which  a  prudent  man  would  exercise 
m  regard  to  his  own  funda;  and  that  he  shall 
derive  to  himself  no  gain  or  advantage  by  use 
of  the  trust  funds;  and  that  he  shafl  neither 
make  nor  lose  by  his  management  of  the  funds; 
and  for  his  lawful  management  thereof  he  shall 
receive  A  reasonable  compensation.  Whatever 
profits  shall  be  made  from  tbe  investment  of 
the  funds  belong  to  the  estate.  This  equitable 
principle  is  also  made  statutory  by  Rev.  Laws, 
g  2097,  which  provides  that  "an  executor  or 
administrator  shall  not  make  profit  by  the  in- 
crease, nor  suffer  loss  by  the  decrease  or  de- 
struction, without  his  fault,  of  any  part  of  the 
personal  estate,"  This  statute,  as  well  as  the 
rule  in  equity,  requires  th^  the  money  in  the 
hands  of  the  executor,  when  not  to  be  prima- 
rily paid  over,  should  be  invested  in  interest- 
b«iring_  securities,  and  protects  him  from  all  in- 
convenience and  loss  that  might  result  to  him 
from  the  money  being  called  for  by  the  hap- 
pening of  some  event  making  the  principu 
funds  payable  to  the  party  entitled  to  it. 

The  general  rule  adopted  by  courts  in  re- 
spect to  interest  chargeable  on  trust  funds  is  to 
charge  the  executor  or  trustee  with  such  inter- 
est or  profits  as  he  has  received  or  made,  or 
with  due  diligence  might  have  made,  from  the 
mmey  in  his  bands  lawfully  invested.  And 
the  rule  is  also  well  settled  that  an  executor  or 
trustee  who  uses  the  trust  money  in  business, 
trade,  or  speculation,  is  chargeable  with  interest 
on  it;  so  it  he  mingles  it  wiui  his  own  and  uses 
it  in  common;  so  u  he  suffers  it  to  lie  idle  when 
he  might  have  invest^  it.  This  rule  is  founded 
in  justice  and  good  policy;  It  prevents  abuse 
and  indemnifies  against  negligence.  Courts  and 
decisions  differ  as  to  what  rate  of  interest  sluU 
be  charged  In  such  cases,  and  it  may  be  said 
that  every  case  depends  on  its  own  circum- 
stances. 

Williams,  Ch.  J.,  in  Phelps  y.  Blade,  10  Vt. 
192,  in  speaking  for  the  court  upon  the  subject 
of  interest,  says:  "Itisdifflculttolaydownany 

general  rule  on  the  subject  of  interest,  applica- 
le  to  every  case  arising  on  an  administrator's 
account.  The  circumstances  of  each  particuhu* 
case  may  vuy  the  rule  and  lay  the  foundatioD 
for  the  application  of  a  new  principle.  Execu* 
tors  and  administrators  are  trustees,  and  must 
be  faithful  in  the  execution  of  their  trust,  and 
so  conductasnot  to  subject  the  estate  to  any  un- 
necessary expense  or  charge."  But  it  may  be 
regarded  as  a  well-aeCtled  prindple  that  when 
an  executor  or  other  trustee  hiu  Invested  the 
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tntft  fund  In  his  buriness  or  trade,  or  In  specu- 
lation,  or  continaed  if  In  them,  he  may  be 
called  upon  to  account  for  the  profits  or  for  in- 
terest at  the  highest  legal  rate,  as  apenalty  for 
his  breach  of  dutv.  2'  Story,  Eq.  Jur.  §  1277; 
Hill,  Trusl,  872,  875;  Peny,  Tr.§471;  Bamej/ 
V.  8avnder$.  16  How.  586  [57  U.  8.  bk.  14,  L. 
ed.  1047]. 

But  this  rule  ia  applied  onlv  Id  cases  of  gross 
misconduct,  such  as  employing  the  funiu  in 
business,  trade,  or  speculation,  or  where  the 
trustee  has  refiued  to  disclose  the  profits  or  In- 
terest realized  on  the  trust  money.  In  most  of 
the  cases,  if  not  all,  when  the  trustee  has  been 
charged  with  the  highest  rate  of  interest  or 
profits  for  using  the  truf;t  fund  in  his  own  busi- 
ness, the  trust  fund  was  embarked  by  him  in 
his  business,  or  used  in  trade  or  speculation, 
Tbe  same  principle'lsapplted  where  the  trustee 
has  neglected  or  refused  to  disclose  the  interest 
or  profits  realized  on  tbe  trust  fund. 

Juitiee  QHer,  in  Barney  ■v.Baunden^  16  How. 
585  [57  r.  S.  bk.  U,  L.  ed.  1047],  clearly  and 
tersely  states  the  rule  as  follows:  "On  the  sub- 
ject of  compouDding  interest  on  trustees,  there 
is,  and  indeed  could  not  well  be,  any  uulform 
rule  which  could  justly  apply  to  all  cases. 
When  s  trust  to  invest  has  been  grossly  and 
willfully  neglected,  where  the  funds  hare  been 
used  by  the  trustees  in  their  own  business,  or 
profits  made  of  which  they  give  no  account,  in- 
terest is  compounded  as  a  punishmeut,  or  as  a 
measure  of  ^mage  for  undisclosed  profits  and 
in  place  of  them.  For  mere  neglect  to  invest, 
simple  Interest  only  is  generally  imposed." 

In  Sehieffelin  v.  Steieart,  1  Johns.  Cb.  620, 
where  the  administrator  had  used  the  money  of 
tbe  estate  in  his  business,  and  bad  made  large 
loans  for  his  own  benefit,  and  had  not  disclosed 
the  profits  of  the  money  so  invested.  Chancellor 
Kent  said:  "  The  only  question  in  the  case  is 
whether  tbe  charge  of  compound  interest  be 
proper.  It  was  the  duty  of  the  administrator 
to  have  made  distribution  of  the  assets,  or  placed 
Uiem  in  a  situation  to  become  productive  and 
to  accumulate  for  tbe  beira  He  did  neither, 
but  employed  the  money  in  his  own  business 
or  trade,  or  in  making  large  loans  for  bis  own 
benefit,  and  as  be  has  not  dudosed  (as  he  might 
have  done  to  the  master)  what  were  the  profits 
of  the  assets  so  employed.  It  appears  to  me,  as 
well  on  principle  as  on  authority,  that  be  is 
justly  chargeable  with  the  interest  (compound) 
contained  in  the  report.    The  only  way  for  tbe 

Slaintiff  to  avoid  this  conclusion  was  by  fairly 
isclosinx  what  he  had  made  by  tbe  use  of  the 
m<mey.  '  *  *  It  is  certain  that  tlie  allowance 
of  compound  interest  is  often  essentia]  to  carry 
into  complete  effect  the  principle  of  the  court, 
that  no  profit,  gain,  or  advantage  shall  be  de- 
rived to  the  trustee  from  his  use  of  the  trust 
funds.  *  *  *  It  secures  fidelity  and  removes 
temptation;  and  it  is  the  grotmd  of  the  allow- 
ance of  annual  rests  in  the  taking  of  the  account 
where  the  executor  has  used  the  property,  and 
does  not  disclose  the  proceeds. "  The  same  prin- 
ciple is  laid  down  by  O/iief  Justice  TUghman  in 
Fox  V.  Weieoclcs,  1  Bmn.  194;  alsoln  MncOay  v. 
8mith.  7  Serg.  &  R.  264. 

In  McClo(&ey  v.  Gleason,  56  Vt.  264,  Judge 
Ross  in  delivering  the  opinion  of  the  court  says: 
"Instead  of  relaxing  Uie  rule  charging  the 
trustee— -who  so  intermiDgles  the  trust  estate 
S44 


with  his  own  that  he  cannot  tdl  what  pnqienj 
belongs  to  the  estate,  nor  what  gainsfae  fs  mak- 
ing thereon — with  tbe  highest  legal  rate  of  in- 
terest and  allowing  him  nothing  for  his  serrices, 
it  should  be  made  more  stringent."  It  remains 
to  apply  these  principles  to  tbe  case  at  bar  upon 
the  facts  found  by  tbe  commissioner. 

The  commissioner  finds  that  tbe  executor 
mingled  the  trust  funds  with  bis  own  moneys, 
and  loaned,  invested,  and  used  the  money  of 
the  estate  as  he  did  his  own,  and  in  oonnectioo 
with  his  own,  and  kept  no  separate  account  of 
profits  or  int^esl  coming  to  ms  bands  from  tbe 
funds  of  the  estate,  and  that  the  executor  hon- 
estly supposed  this  was  tbe  proper  way  for  him 
to  do,  understanding  that  he  should  account  for 
the  funds  in  his  hands  belonging  to  tbe  estate 
with  Interest,  and  that  the  estate  was  nude  se- 
cure by  his  bond  as  executor;  that  the  executor 
suffered  considerable  loss  in  his  louis  and  in- 
vestments wherein  the  funds  of  tbe  estate  were 
mingled,  but  that  said  losses  did  not  appear  to 
arise  from  any  fault  or  want  of  modence  on 
the  part  of  tbe  executor;  that  it  did  not  appear, 
and  was  not  claimed  upon  the  accountiDg,  thai 
Holliater,  as  auch  exaraitw  or  otberwiae,  bad 
received  from  loaning  or  Investii^tiie  funds  of 
the  estate,  by  the  way  of  profits,  interfKt,  or  in- 
come, a  sum  in  excess  of  ample  intea^st  there- 
on, and  that  by  charging  the  executor  with 
simple  interest  on  the  trust  funds  from  tbe  dsr 
he  received  them  till  the  time  of  the  accouniiiw' 
before  the  commissioner,  he  will  stand  diaiged, 
by  w^  ot  interest,  profit,  and  luoome  on  said 
trust  funds,  with  a  greater  sum  than  be  in  fact 
received  thereon  during  said  trust;  that  tbe  ex- 
ecutor, in  view  of  the  imcertainty  of  the  dnra- 
tion  of  bis  trust,  prudently  made  provision  by 
way  of  investments  wherel^  be  might  be  at4e 
to  meet  tbe  requirements  of  the  trust  in  being 
called  upon  at  any  time  to  pay  over  the  funds; 
and  that  the  executor  admitted  his  liability  to 
account  for  all  tbe  money  of  tbe  estate  that  came 
to  his  bands  with  simple  interest  tfaereon  dur 
ing  the  trust,  claiming  to  be  allowed  in  the  ac- 
coimting  only  for  disbursements  and  paymmts 
made  by  faim,  which  Were  conceded  upon  the 
hearing,  and  asked  no  allowance  for  the  care  of 
tbe  funds. 

From  the  facts  found  it  appears  that  tbe  ex- 
ecutor in  good  faith  mingled  and  loaned  the 
funds  of  the  estate  with  his  own  funds,  and, with- 
out fault  or  want  of  prudence  on  bis  part,  snf- 
fered  some  loss  in  tbe  loans  wherein  the  funds 
of  tbe  estate  were  mingled;  but  be  claims  no 
deduction  for  such  losses  and  Is  willing  to  ac- 
count  for  a  greater  rate  of  interest  than  Uie  com- 
mlMloner  in  fact  finds  that  he  recaved  by  way 
of  Interest,  income,  or  profit  from  the  money  of 
the  estate.  The  commissioner  does  not  find 
that  he  was  wanting  in  prudence  or  bustnm 
discernment,  or  any  way  in  fault  for  not  receir- 
ing  or  realizing  more  than  simple  interest  from 
the  money  of  me  estate.  Tbe  executw  discloses 
^1  the  profits,  and  charges  himself  with  more 
than  be  actually  receivra  on  the  fund.  Tbe 
trust  to  invest  nas  not  been  grossly  and  wiU- 
fully  neglected;  tbe  fund  has  not  been  used  in 
business,  trade,  or  speculation.  The  facts  found 
by  tbe  commissioner  do  not  bring  the  case  wiih- 
in  the  terras  of  the  rule  imposing  the  bigbest 
lawful  rate  of  interest  on  the  trustee  as  a  [nni- 
Isbment  or  measure  of  danuiges  as  laid  down 
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r  JtuHee  Oder  in  Barney  t.  Saunden,  anpra, 
1(1  the  elementary  works  and  other  cases  cited 
>oTe.  While  we  recognize  and  indorse  the 
incipie  of  dealing  rigorously  with  trustees 
here  the  trust  money  is  employed  in  business, 
ide,  or  Bpeculation,  or  otherwise  misappro- 
iated,  and  where  the  trustees  neglect  or  re- 
se  to  disclose  the  profits  or  iocome  realized 
1  the  trust  fund,  we  do  not  think  that  the  facts 
und  by  the  commissioner  in  this  case  warrant 
e  imposition  of  annua!  interest  on  the  execu- 
r  as  a  punishment  or  measure  of  damages  for 
idisciosed  profits.  To  charge  annual  interest 
the  executor  upon  the  factx  found  would  be 

fresflive  and'  unjust. 
Ji^judfftnent  of  the  Oounig  Court  i$  aMrmsd, 
\A  the  Mome  ia  ordered  to  be  eert^ted  tothel^ 
te  Court. 


Tlmotfay  C.  MILES 
f. 

Town  of  ALBANY. 

The  Mleetmeik,  under  the  statute  (Rev. 
Laws,  §  3693)  Riving  them  "the  general 
BUpervuioti  of  the  concerns  of  the  town," 
bikT*  control  of  an  Invmlfd  tax  bill. 
Thus,  the  plaintiff,  receiving  a  tax  bill 
as  eollector.  adTsinced  and  paid  into 
ttie  treasury  the  amovnt  of  tne  same, 
and  when  its  illegality  was  discovered 
by  the  ■eleotBien  they  instructed  him 
not  to  force  oollections,  and  promised 
to  repay  him  what  he  did  not  collect 
by  voluntary  payment  Held,  that  the 
promise  was  blttdln^  on  the  town ;  and 
that  the  payment  by  the  collector  was 
not  nnder  the  ban  of  a  voluntary  pay- 
ment. 

A  qnootloa  will  not  be  eowddered  an- 
lees  talsed  by  the  exceptions. 

(OrleaiiB  POed  January  25.  1887.) 

8SUMPSIT.  Trial  hj  jury,  September 
L  Term,  1884,  Orleans  County,  Powers.  J., 
esiding.   Judgment  for  the  plaintiff.  Af- 

med. 

The  case  is  stated  in  the  opinion. 

Mesgrt.  Oroat  As  Mtlea  and  Crane  &  Al* 

ed,  for  defendant: 

The  selectmen  had  no  power  to  bind  the 
wo  to  repay. 

When  suit  is  brought  by  a  town  against  a 
eriff  for  not  paying  over  to  it  money  ctdlected 
r  it  by  him,  the  selectmen  are  not  permitted 
receive  the  same  from  him  and  execute  a  dis- 
arge  therefor,  which  will  bind  the  town. 
Mddlebury  v.  Rude,  7  Vt.  125. 
Selectmen  of  a  town  cannot,  ^rithout  a  vote 
the  town  for  that  purpose,  discharge  tiie  in- 
■est  of  a  witness  so  as  to  render  him  compe- 
it  to  testify  for  the  town. 
Angel  V.  Finmat,  3  Vt.  461, 
In  the  case  at  bar,  if  the  selectmen  could 
ree  to  refund  to  the  collector  of  taxes,  witb- 
t  a  vote  of  the  town  for  that  purpose,  any 
rtion  of  the  taxes  paid  into  the  town  treasury 
him,  then  they  could  refund  to  him  all  the 
>ney  so  paid  by  him.  Theiract  in  fact  would 
an  adjudication  that  tlie  grand  list  was  in- 
lid.   The  statute  does  not  give  them  such 
thorlty. 
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The  selectmen  cannot  settle  with  a  collector 
and  discharge  bim  from  his  liabilities  as  sach. 

Leavenworth  v.  Kingaburjf,  SDay,  823;  Born 
V.  Whitiier,  6  N.  H.  88. 

This  was  under  a  statute  empowering  select- 
men "  to  take  care  of  and  order  the  prudential 
affairs  of  the  town." 

Under  a  similar  statote  it  was  held  in  Oris- 
wold  V.  North  Stonington,  5  Conn.  867,  that  the 
selectmen  could  not  submit  to  arbittatlon  the 
question  regarding  the  settlement  of  a  pauper. 

Id  Oirlton  v.  Bath,  22  N.  H.  558,  the  court 
held  that  where  abighway  surveyor  was  by  law 
liable  over  to  the  town  for  damages  recovered 
against  it  Iqr  an  indlvidtial  by  reason  of  the  In- 
sufllciency  of  a  hig^wf^  lo-  the  highway  dis- 
trict of  said  surveyor,  the  selectmen  could  not, 
under  their  general  powers,  release  such  sur- 
veyor from  such  liability,  so  as  to  make  him  a 
(x>mpetent  witness  fur  the  town. 

lu-4n(/OTerv.  Orafton.TS..  H.398,  the  court 
held  that  selectmen  may  give  a  note  and  bind 
the  town  thereby  for  the  support  of  a  pauper 
legally  cliargeabie  to  the  town,  but  hold  in  the 
same  case  that  no  recovery  can  lie  had  on  such 
note  unless  the  bolder  prove  that  such  note  was 
given  by  the  selectmen,  acting  within  the  scope 
of  their  authority;  as  he  cannot  otherwise  show 
them  agents  for  that  purpose. 

Mema.  L.  H,  Thompson  and  J.  C*  Burke, 
fur  plaintiff: 

The  selectmen  had  power  to  bind  the  town  to 
repay. 

Actof  February,  179S;  Rev.  Stat.  p.  91,  §41; 
Comp.  Stat.  p.  118,  §  43;  Gen.  Stat.  chap.  16, 
§  45;  Rev.  Laws,  g  2692;  UoUoway  v.  Barton. 
58  Vt.  800;  2  N.  H.  278;  19  Conn.  831. 

Selectmen  may  submit  a  claim  made  against 
the  town  to  artdtrators,  so  as  to  bind  the  town 
to  the  payment  of  the  award. 

Dix  V.  Bummertton,  19  Vt.  368;  HolUster  v. 
FawUt,  43  Vt.  426. 

They  have  power  to  settle  and  stop  a  suit  in 
behalf  of  the  town  for  a  penalty  for  not  remov- 
ing an  obs^ction  from  uie  highway,  although 
the  town  agmt  is  opposed  to  such  settlement. 

Cabot^^BrUt,  89  Vt.  849. 

Selectmen  may  employ  counsel  to  prosecute 
or  defend  suits  for  towns,  especially  where  the 
town  agent  neglects  to  do  bo. 

Burton  v.  Norwich,  34  Vt.  345. 

"Selectmen  are  especially  the  financial  agents 
of  the  town." 

Thayer  v.  Lyman,  85  Vt.  646;  Rev.  Laws, 
%%  8698^097. 

In  Cahot  v.  BriU,  commenting  upon  the 

fower  conferred  by  statute  upon  the  selectmen, 
'oland,  J.,  said:  "  In  all  matters  pertaining 
to  the  ordinary  and  usual  corporate  interest,  we 
think  it  was  intended  by  the  statute  to  clothe 
selectmen  with  authority  to  act,  without  calling 
a  town  meeting  to  act  upon  it." 

If  the  taxes  conunittedto  plaintiff  for  collec- 
tion turned  out  to  be  illegal,  the  defendant  was 
Imund  to  indemnify  him  for  all  costs  and  dam- 
ages he  might  incur  in  attempting  to  enforce 
their  collection. 

Gen.  Stat.  p.  538,  S  68;  Rev.  Laws,  §  450; 
Ladd  V.  Waterbur^,  34  Vt.  426. 

A  tax  collector  is  not  bound  to  look  beyond 
his  tax  bill  and  warrant,  to  ascertain  whether 
Uie  same  is  Ic^  or  not. 
Zodtf  V.  Wateriury,  supra. 
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Veue^t  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  bein^  tax  collector  and  having 
tax  bills  placed  in  his  hands  by  the  selectmen 
for  collection,  advanced  and  paid  into  the  trea- 
sury the  amount  of  the  same  before  collection, 
on  the  supposition  that  the  assessment  was  legal 
and  the  tax  bills  valid  and  collectible  by  law. 
He  now  seeks  to  recover  so  much  of  that  laoney 
aa  he  has  not  collected  on  his  tax  bills,  on  the 
ground  that  the  selectmen,  imderstanding  there 
was  Borne  invalidi^  which  rendered  the  taxes 
not  enforceable,  instructed  him  not  to  attempt 
to  force  collections,  and  promised  to  repay  what 
he  did  not  collect  by  voluntary  payments. 

Defendant's  counsel  claim  and  argue  that  the 
selectmen  had  no  power  to  bind  the  town  to 
repay  the  plaintiff  and  deny  its  obligations  on 
any  ground.  This  claim  imposes  the  consider- 
ation of  the  power  of  the  selectmen  under  our 
statute  in  respect  to  an  invalid  tax  bill  or  one 
supposed  to  be  invalid.  By  Rev.  Laws,  §  2393. 
it  IS  made  the  duty  of  the  selectmen  to  make 
out  tax  bills  and  deliver  them  to  the  col- 
lector, etc.  Section  450  provides  an  indemnity 
to  collectors  for  any  ille^lity  in  tax  bills,  as- 
sessments, etc.  Section  2692  provides  that '  'the 
selectmen  shall  have  the  general  supervision  of 
the  concemsof  thetowo,  etc.  PrcN-ioustothe 
Revised  Statutes  of  1889,  the  provision  was  that 
they  should  "superintend  the  prudential  af- 
faira  of  the  town."  Since  this  change  of  the 
statutes  it  has  been  held  that  they  may  submit 
a  claim  against  the  town  to  arbitrators  so  as  to 
bind  the  town  (Dix  v.  Dvmmenton,  19  Vt.  363); 
and  may  settle  and  stop  a  suit  in  behalf  of  the 
town,  although  the  town  agent  is  opposed  to 
such  settlement  {Cabot v.  Britt,  36  Vt.  349);  and 
may  employ  counsel  to  prosecute  or  defend 
suits  for  the  town  where  the  town  agent  for 
prosecuting  and  defending  suits  neglects  to  do 
so  {Burton  v.  Jiorwieh,  34  Vt.  345);  and  that 
they  "  are  especially  the  financial  agents  of  the 
town"  {Thayer  y.  Lyman,  85  Vt.  646).  These 
cases  indicate  the  trend  of  decisions  under  the 
present  statute. 

If  the  selectmen  should  make  a  tax  bill  and 
deliver  it  to  the  collector,  and  thereupon  find  it 
was  illegal  and  not  enforceable,  it  would  be 
strange  u  they  bad  no  power  to  Interfere,  but 
were  obliged  to  let  the  collector  proceed  wiUi 
it  as  though  le^al  and  get  the  town  involved  in 
hopeless  lawsuits.  The  statutes  give  the  col- 
lector no  discretionary  powers,  but  do  indem- 
nify him  as  shown  above.  Somebody  should 
have  authority  to  deal  with  an  illegal  tax 
bill  io  a  sensible  manner.  The  power  u  given 
34(1 


to  no  officer  other  than  the  selectmen.  It 
surely  an  important  "  coocem  of  the  towi 
When  a  tax  mil  Is  not  enforceable  by  reai 
of  some  illegality  in  the  proceedings  af^lica 
to  the  whole  bill,  the  abatement  provisions 
ford  no  remedy,  because  only  the  twentieth  | 
can  be  abated.  Without  this  limitation  i 
doubtful  whether  the  statute  gives  authority 
the  abatement  board  in  this  benalf.  In  view 
the  prescribed  duty  and  obligations  of  the  i 
lector,  and  of  his  limitation  of  power  as  t 
tax  Mil  for  whidi  he  has  given  his  rece 
there  seems  to  be  no  solution  of  the  diffict 
where  a  tax  bill  is  tainted  with  fatal  illegal 
unless  the  selectmen  can  interpose  by  virtw 
having  the  "general  supervision  of  the  c 
cems  of  the  town."  We  think  that  under  1 
authority  they  might  recall  such  a  tax  bill.  Tl 
decision,  that  a  tax  bill  is  not  enforceable  wo 
oot  be  conclusive  upon  others;  bat  havinj 
decided,  and  having  therefore  taken  actioi 
the  interests  of  the  town  by  a  withdrawal 
the  bill  from  the  collector,  it  plainly  ought  to 
a  relief  of  the  collector  from  bis  liability  for  n 
collections.  If  so,  then  the  town  should 
retaui  bis  advancements  on  a  tax  bill  thus  wj 
drawn.  If  the  selectmen  may  withdraw,  tl 
may  as  well  instruct  not  to  enforce,  because 
Is  the  same  in  effect.  Having  advanced  i 
money  before  the  supposed  inv^idity  was  d 
covered,  and  having  acted  in  not  enforcing  I 
tax  upon  authorized  interference  of  the  sele 
men,  the  town  holds  the  monevof  thecoUed 
against  equity  and  good  conicnenoe. 

Although  the  advancement  was  viduntaiy, 
is  not  under  the  ban  of  a  voluntary  paymei 
because  the  plaintiff's  right  arises  out  of  tl 
subsequent  lawful  intervention  of  the  sele< 
men.  He,  as  coUector.was  not  chargeable  wi 
any  inquiry  as  to  the  validity  of  his  tax  bl 
but  might  rely  upon  its  legality. 

If,  then,  the  selectmen  had  the  right  and  we 
under  the  duty  to  interfere  as  they  did,  tbi 
could  bind  tiie  town  by  a  promise  to  return 
the  plaintiff  the  money  which  their  interferes 
prevented  him  from  realizing.  The  instm 
tions  to  the  jury  excepted  to  were  substantiki 
In  accordance  with  this  view. 

It  is  further  claimed  that  in  any  event  tl 

Sl^ntiff  cannot  recover  for  the  amount  of  tl 
tate  and  State  school  taxes.  It  does  not  a 
pear  whether  this  question  was  raised  in  tl 
county  court,  or  that  any  exception  WH  r 
served  on  it.  It  therefore  fiannot  be  couii 
ered  here. 
Judgment  a^rmtd. 
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Laura  E.  BLAKE 
ff. 

CITY  or  LOWELL. 

I.  A  ci^  is  liable  for  injuries  caused  by 
a  defect  Ib  its  highway.  If  it  had  rea- 
sonable notioe  thereof,  or,  b^  the  exer- 
cise of  reasonable  oare  and  diligence  on 
its  part,  it  might  have  had  notioe. 

I.  A  town  or  city  is  liable  only  for  an 
injury  or  damiwe  throufirli  a  defect 
"which  might  have  been  remedied, 
or  which  damage  or  injury  might  have 
been  prevented  by  reasonable  care  or 
diligence." 

(.  A  book  kept  in  the  office  of  the  city  mes 
sen^r,  with  printed  head  ings  on  ite  pages 
indicating  that  it  was  kept  for  the  pur- 
pose of  entering  eompuints  as  to  the 
condition  of  the  streets,  sidewalks,  etc., 
and  apparently  kept  for  the  purpose  of 
giving  notice  to  the  authorities  of  de- 
fects in  the  streets,  was  properly  ad- 
mitted in  evidence  on  the  question  of 
notice. 

L  Whether  the  defect  was  the  same,  and 
the  place  of  the  injury  the  same,  as  that 
pointed  oat  by  the  entry  recorded  in 
the  book,  was  fer  the  jvary  to  deter- 
mine, 

(HIddleBex. — Filed  Jui  111117  T,1887j 

QN  defendant's  exceptions.  Oeerruled. 
Action  of  tort,  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  re- 
ceived by  reason  of  a  defect  alleged  to  have  ex- 
sted  upon  a  sidewalk  at  the  comer  of  Kirk  and 
Merrimack  streets  in  Lowell,  consisting  of  an 
iceumulation  of  ice  and  snow.  Trial  before 
Vlason,  J.,  without  a  jury. 

Albert  E.  Libby,  a  police  officer  of  the  de- 
rcndant  city,  calfea  by  the  pluntiff,  tesdfled 
ibat  about  four  o'clock  on  the  afternoon  of 
Saturday,  December  37.  1884,  the  day  before 
;be  allied  Injury  was  received,  upon  the  book 
lelow  descritled  he  made  the  following  entry: 
'  Sidewalk  at  the  comer  of  Kirk  and  Merri- 
nack  streets  in  a  bad  condition;  edow  and  ice 
lot  removed.   December  the  27th,  1884." 

It  appeared  in  evidence  that  this  book  had 
leen  kept  in  the  office  of  the  city  messenger  of 
he  city  of  Lowell,  fo  the  city  government 
}uilding,  for  the  use  of  the  superintendent  of 
itreets,  from  the  year  1871  up  to  and  after  the 
late  of  this  injury,  and  that  police  officers  and 
others  during  that  time  bad  entered  therein  no- 
icea  of  defects  in  the  streets  and  sidewalks, 
ind  that  the  superinteodent  of  streets  had  in 
nnsequence  of  such  notices  repaired  tbe  de- 
'ects.  The  book  had  printed  headings  00  each 
Mge,  io  this  form: 

"Streets,  Sidewalks,  and  Sewers. 
Complaints.  When  attended  to." 

It  also  appeared  that  the  corner  of  Kirk  and 
klerrimack  streets  was  a  round  comer,  and  in 
ight  of  and  only  a  few  feet  distant  from  tbe 
:ity  govemment  building. 
\  Mass. 


Tbe  book,  with  the  above  entry  in  it,  was  pro- 
duced on  notice  from  the  plaiAQil,  la»4l^^™t 
the  objecUmi  of  the  defendant  was  admtttoillii 

evidence. 

It  was  admitted  that  there  wa.'<  mi  ordinUM 
of  the  city  of  Lowell  requiring,  iimier  i>enalty, 
abutters  to  remove  snow  and  ic^c  from  their 
sidewalks;  aod  it  appeared  in  evidence  that  the 
sidewalk  where  the  plaintiff  fell  was  la  front 
of  premises  occupied  as  a  store,  and  In  'a  pcpo- 
lous  part  of  tbe  city. 

The  defendant  offered  to  show  tiv  iln;  chief 
of  police  that  there  was  a  rulenf  1!  "  '1  ■ 
partment  requiring  refusals  to  1  1 
Boow  from  sidew^ks  by  the  abuiu  i  s  ui  U;  re- 
ported at  the  police  station,  hot  Ibe  conrt  ex- 
cluded the  evidence. 

It  appeared  in  evidence  that  the  ice  and  snow 
alleged  to  be  a  defect  was  accumulated  iu  the 
vicinity  of  a  conductor  extending  from  the 
eaves  of  a  building  abutting  on  the  aldewalkto 
a  gutter  across  the  sidewalk. 

The  defendant  requested  tbecouri  lo  rule  that 
theorigiDof  the  ice  was  not  miUerial  on  the 
question  whether  the  ice  coostitated  a  defect 

The  court  found  for  the  plaintiff,  and  wttti 
tbe  finding  filed  the  following  flndii^  and  rul- 
ing: "The  conrt  finds  tliat  uie  ice  on  which 
the  plaintiff  fell  was  a  defect  witliout  reference 
to  its  origin;  but  rules  that  the  oriLciu  of  tlie  ice 
is  material  on  the  question  whetlier  it  consti- 
tuted a  defect  which  might  have  been  remedied, 
and  declines  to  rule,  as  requesteil  by  the  defend- 
ant, that  tbe  origin  of  the  ice  is  not  material  on 
the  question  whether  tbe  ice  constituted  a  de- 
fect. If  by  a  defect  in  the  ruliim  requested  is  . 
meant  a  defect  for  which  the  ciiy  i.s  rt'sponsi- 
blc,  the  ruling  requested  is  in  coiiilict  with  that 
made  as  above;  ii  a  more  limiti"!  niliii;:  wan 
intended,  the  question  does  not  ari^i  upuu  the 
facta." 

The  defendant  alleged  exceptions. 

Me«»n.  O.  F.  Lawton  and  J.  J.  Pick- 
man,  for  defendant: 

Tbe  book  admitted  in  evident  hii 
official  record  required  to  be  kcpi  )>>  \:\\\,  l>tit, 
BO  far  as  it  appears,  was  a  mere  meuioruuUum 
for  tbe  private  use  of  the  superintendent  of 
streets.  Defendant  is  not  bound  by  the  admis- 
sion against  interest  made  by  a  [xilicc  officer, 
in  the  form  of  a  narration.  Tlic  evidence  of 
the  police  officer  should  have  been  limited  to  a 
description  of  the  condition  of  tin- walk  based 
upon  personal  observation;  and  11  rccDni  (if  tliri 
condition  made  by  him,  while  it  mii^hl  Imvc 
been  admissible  for  tbe  purposeof  ref  reiihiiig  his 
recollection,  should  have  been  so  limited  and 
not  admitted  as  evidence  generally.  It  does 
not  appear  that  the  place  described  by  the  po- 
lice officer  in  the  record  as  in  bad  coiiditinn  is 
the  place  where  the  plaintiff  is  nllcLied  10  Imve 
sustained  the  injury. 

The  entry  in  the  book  itself  was  not  notice 
unaccompanied  by  other  testimony.  The  en- 
try was  not  admisdble  because  It  was  not  shown 
that  the  notice,  if  ref^ived,  was  a  notice  of  the 
speciffc  defect  complained  of. 

Donaldson  v.  Boston,  16  Gray,  "lOR. 

The  book  itself  was  inadmif^^ihli'.  It  is  not 
a  book  required  to  be  kept  by  Pui'iic  Statutes, 
the  city  charter,  or  ordinances  nf  the  d^. 
The  entries  could  be  made  by  an  v  body. 

OxeeoL  £v.  port  8,  chap.  4,  ^  488,  484. 
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As  to  admissions  against  interest,  see  AifCrtcA: 
V.  LoweU,  1  AUen,  172. 

See  BiUinst  v.  Wormter.  lOS  Mass.  880;  Pub. 
Stat.  chap.  52, 618;  Rooru  t.  Bandolph,126  Mass. 
S80;  H(mM  v.  Gambri^,  186  Mass.  402,  408. 

Mr.  w.  H.  Anderaon.  for  plaintiff: 

The  evidence  of  plaintiff's  daughter  as  to  er- 
pressions  of  her  mother,  on  tbe  morning  after 
the  injury,  indicativf  of  her  feelings,  was  right- 
fnlly  admitted  because  they  were  tbe  expres- 
sion b  of  present  pain,  and  were  not  oarratiTe  of 
past  foeungs. 

1  Greenl.  Ev.  §  102;  Bacon  v.  Charlton,  7 
Cush.  586;  Jacob$  v.  Whiicomb,  10  Cush.  257 ; 
Palmer  v.  Crook,  7  Gray,  420;  Hatch  v.  Fuller, 
181  Mass.  676;  Roota  v.  Boston  Loan  Co.  182 
Mass.  489,  440. 

The  book  in  which  tbe  entry  was  made  by 
tbe  police  officer  was  properly  admitted  to 
ahow  that  the  dty  had  notice  of  the  defect.  It 
properly  proved  a  plain,  distinct,  and  complete 
notice  of  this  defect.  Tf  plaiotijBE,  or  anv  per- 
son for  her,  had  made  that  entry,  it  would  have 
been  sufBcient  notice  to  the  city;  much  more 
is  it  when  made  by  an  agent  of  the  city. 

It  was  a  dedaiation  of  the  defendant  against 
its  interest  and  was  only  produced  on  notice 
from  the  plaintiff.  The  evidence  offered  by 
the  defendant  to  show  a  nile  of  the  police  de- 
partment was  rightfully  excluded,  because 
there  is  nothing  to  show  that  in  this  cose  there 
was  any  refusal  by  an  abutter  to  remove  ice 
and  snow.  The  existence  or  nonexistence  of 
such  a  rule  would  have  no  effect  to  control  or 
limit  the  liability  of  tbe  city  to  a  peraon  injured 
by  a  defect  caused  by  ice  and  snow. 

Stanton  v.  Sprin^ld,  12  Allen,  B71. 

It  could  not  affect  the  matter  of  notice  to  the 
city  or  tend  lo  show  that  notice  was  notf^ven. 

The  ruling  of  the  court  as  to  tibe  or@u  of 
tbe  ice  was  correct. 

BitUnga  t.  Woreetter,  103  Mass.  829;  Fitt- 
^raldv.  Wobum,  109  Mass.  204;  Stanton  v. 
Springfield,  12  Allen,  571,  and  cases  cited. 

Devena.  J.,  delivered  tbe  opinion  of  the 
court : 

The  city  of  Lowell  was  responsible  for  the 
defect  in  its  highway,  if  it  had  rea.sonable  no- 
tice thereof,  or  by  tbe  exercise  of  reasonable 
care  and  diligence  on  its  part  might  tiave  had 
such  notice.   Pub.  Btat  chap.  52,  %  18. 

Such  notice  may  be  given  to  its  officials,  and 
the  reasonable  care  and  diligence  which  must 
be  exercised  is  to  be  exercised  by  them.  Tbe 
book  which  was  admitted  in  evidence  was  kept 
in  tbe  office  of  the  city  messenger  in  the  city 
government  building  and  bad  been  thus  kepi 
nom  1871  up  to  the  time  of  the  injury,  which 
was  of  recent  date.  The  printed  headmga  on 
its  pages  indicated  that  it  was  kept  for  the  pur- 
pose of  entering  complaints  as  to  tbe  condition 
of  the  streets,  sidewalks,  etc.,  and  recording 
the  time  when  such  complaints  were  attended 
to.  It  was  in  evidence  that  the  superintendent 
of  streets  had,  in  consequence  of  similar  no- 
tices, repaired  defects  complained  of.  The  ob- 
ject with  which  the  book  apparently  was  kept, 
was  that  the  cit^  should  receive  notice  of  de- 
fects. Upon  this  book  a  policeman  of  the  de- 
fendant city  had  entered  a  notice  of  the  defect- 
ive condition  of  the  sidewalk,  a  day  previous 
to  the  occurrence  of  the  plaintiff's  injury,  and 
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it  was  properly  admitted  in  evidence  upon  t 
question  of  notice.  Whether  the  defect  v 
the  same  and  the  place  of  the  injury  the  au 
as  that  pointed  out  by  the  entry  recMded, 
was  for  the  jury  to  determine.  It  does  not  i 
pear,  as  defendant  contends,  that  the  book  v 
admitted  as  a  narrative  of  the  condition  of  t 
way  at  the  time  it  was  made.  The  actual « 
ditfon  of  the  way  was  proved  by  other  evideii 
and  no  further  weight  appears  to  have  be 
^ven  to  the  book  than  that  derived  ftmn 
bearing  upon  the  question  of  notice. 

The  defendant  requested  the  court  to  n 
"  that  tbe  origin  of  the  ice"  {by  which  the  ( 
feet  was  occasioned)  "was  not  material  on  ti 
question  whether  the  ice  constituted  a  defect 
but  as  tbe  court  (the  case  being  tried  witboul 
jury)  found  as  a  fact,  "  that  the  ice  on  whi< 
the  plaintiff  fell  was  a  defect  witbont  referen 
to  its  origin,"— that  is,  Independently  of  tl 
manner  in  which  it  was  occasioned. — this  i 
quest  of  tbe  defendant  was  immaterial.  V 
do  not  intend  to  intimate  that  even  if  materi 
it  should  have  been  granted,  especiallv  in  vie 
of  Stat.  1877,  chap.  384,  §  2  (Pub.  Stat,  cha 
52,  S  18),  which  renders  a  defendant  town 
citv  liable  only  for  an  injury  or  damage  throuj 
a  defect  "which  might  have  been  remedie 
or  which  damage  or  injury  might  have  be> 
prevented  by  reasonable  care  and  dillgeDce." 

Billinga  v.  Woree^.  102  Mass.  829;  Ft 
gerald  v.  Wolnim,  109  Mass.  204 ;  Booneg 
Randolph,  128  Mass.  680;  Hayet  v.  Oambrid^ 
186  Mass.  402  ;  OUon  v.  Wometter,  142  Has 
686.  8  New  Eng.  Rep.  77;  Awf  v.  BMten,  t 
Mass.  ±89, 1  New  Eng.  Rep.  542. 

Other  exceptions  taken  at  the  trial  were  n< 
argued  and  need  not  be  discussed. 

E!a>ceptiona  ownntled. 


Nathaniel  PIERCE,  Exr.. 
Sarah  F.  GOULD,  Appt. 

A  reaidnary  legatee  under  the  will  t 
testator,  entitled  to  a  share  in  the  n 
version  of  a  trust  fund,  either  under  tfa 
will  or  under  the  Statute  of  Distribi 
tions,  faa.8  a  rig>ht  to  enter  an  appes 
fi*om  a  decree  of  tbe  probate  conrt  a 
lowingthe  final  account  of  theexecutri 
of  the  will,  she  beinga  person  aggrieved 
within  Pub.  Stat.  chap.  156,  §6. 

fBaaex  Filed  January  «,  1887.) 

ON  report.  Appeal  to  ttandfor  hearing. 
Appeal  from  a  decree  or  order  of  the  Pr< 
bate  Court,  aHowing  the  first  and  final  accoue 
of  tbe  executrix  of  the  will  of  Thomas  Prttcli 
ard,  Jr.,  as  rendered  by  the  executor  of  be 
will.  The  reasons  of  the  appeal  were  as  fol 
lows:  Because  tbe  account  was  not  stated  ii 
proper  form,  in  that  it  was  not  stated  with  sonu 
aliesta,  and  so  as  to  show  and  preserve  the  dis 
tinction  between  the  capital  and  the  income  oi 
the  funds  held  by  such  executrix  under  thi 
provisions  of  said  will;  because  the  accountun 
was  credited  with  the  sum  of  $3,525,  clainwti 
to  have  been  expended  by  Keturah  M.  Pritch 
ard  in  her  lifetime,  under  the  provisions  of  the 
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econd  Item  of  said  will,  from  the  fund  of 

114,000  mentioned  in  said  second  item;  because 
he  accountant  was  credited  with  the  smn  of 
15,740.97,  alleged  to  have  been  paid  to  the  ex- 
cutor  of  the  wiU  of  said  Eetiirah  M.  Pritchard 
a  one  half  of  that  part  of  said  fund  of  1 1 4, 000 
rhich  remaned  unexpended  at  the  time  of  her 
iecease;  because  the  accountant  was  charged 
rith  interest  on  the  sum  of  $11,461.04,  as  the 
lartof  said  fund  of  $14,000  remaiDlne  unex- 
tended  at  the  time  of  the  decease  of  said  Ketu- 
ah  M.  Pritchard,  from  the  time  of  her  decease 

0  the  time  of  returning  said  account,  where- 
s  he  should  have  been  charged  with  interest 
m  the  sum  of  $18,S27.  The  appellee  filed  an 
nswer  setting  torih  that,  at  the  time  of  thede- 
ree  appealed  from,  Amos  Koyes,  Esq.,  of 
I'ewburyport,  was  administrator  de  boni*  rum 
rith  the  will  annexed  of  the  estate  of  said 
Thomas  Pritchard,  Jr. ;  that  in  thin  capacity  he 
ras  present  in  said  probate  court  concerning 
^d  account;  that  the  account,  as  allowed,  was 
pproved  by  him;  that  on  June  30^  1886,  tbe 
ppellee,  before  receiring  notice  of  anv  appeal, 
«fd  to  said  Noyes  the  amount  found  due  by 
aid  court  and  received  a  receipt  from  said 
foyes  for  the  same,  which  recited  that  the  said 
lores  released  the  appellee  from  all  claims 
rhich  he  had  against  mm  in  his  said  capacity, 
ind  the  appellee  further  said  that  appellant 
Ad  no  right  or  authority  to  claim  or  make  the 
ppeal.  and  that  he  ought  not  to  be  held  to 
Dswer.  and  prayed  that  the  petition  might  be 
iamissed.  The  following  facts  were  agreed 
pon:  That  Thomas  Pritehard,  Jr.,  died  on 
lovember  2,  1865,  and  his  will  and  codicil 
rere  proved  in  said  probate  court  on  January 
,  1866.   The  material  parts  of  said  will  were 

1  follows: 

"2.  Igivcand  bequeath  to  my  wife,  Eetu- 
ih  M.  nitchard,  the  sum  of  $14,000,  and  aU 
ousehc^  furniture  I  may  be  possessed  of  at 
ly  decease,  during  her  natural  life,  with  power 
>  spend  as  much  of  the  principal  as  she  may 
squire  in  case  the  income  does  not  rive  her  a 
iitable  maintenance,  and  she  is  to  decide  that 
erself.  7.  I  give  my  wife  authority  at  her 
Bcease  to  give  her  suiter  Hair  P.  Hills  the 
un  of  $3,(hX>,  if  she  feeb  so  disposed.  9.  In 
tse  the  estate  should  exceed  the  sum  named, 
^ve  my  wife  BO  cents  on  the  dollar,  and  to  mv 
itber  and  brother  William  the  balance,  equal- 
'  divided," 

The  testator  appointed  his  wife  executrix. 
y  the  codicil  the  testator  rave  his  wife  his 
trelUng-housc  on  Temple  Street,  Newbury- 
yrt,  and  the  sum  of  $2,000,  and  changed  the 
nounts  of  &e  pecuniary  bequests  to  his 
rs,  contained  in  his  will,  and  revoking  the 
nth  clause  in  his  will,  and  substituting  there- 
<T  the  following:  "In  case  my  estate  should 
:ceed  the  legaaes,  I  devise  and  bequeath  I  of 
id  excess  to  my  wife,  Keturah,  and  tbe  re- 
aining  i  to  my  brother  William." 
This  appellant  appealed  from  the  decree  of 
e  probate  court  admitting  said  will  and  codl- 
I  to  probate,  and  afterwards,  at  the  Novem- 
ir  Term  of  this  court,  the  parties,  for  the  pur- 
ee of  compromising  the  matters  in  dispute, 
itered  into  an  agreement  which  was  ratified 
id  confirmed  by  this  court,  and  it  was  decreed 
at  the  same  should  be  valid  between  the  par- 
ts and  their  representatives.   The  flnt  and 

Maba, 


seutmd  clauses  of  said  agreement  provided  tiiat 

said  will  and  codicil  should  be  admitted  to  pro- 
bate. The  other  clauses  of  the  agreement  were 
as  follows:  "8.  The  estate  of  said  Thomas 
Pritchard  shall  be  settled  by  his  executrix  or 
her  successors  in  the  same  manner  in  all  respects 
as  if  said  codicil  had  never  been  executed,  ex- 
cept that  tbe  title  to  the  house  on  Temple  Street 
shall  be  deemed  to  vest  in  said  widow  by  said 
codicil,  and  that  the  legacy  to  Martha  Jones 
shall  be  paid  as  directed  in  said  codicil.  4.  In 
all  other  respects  said  codicil  is  to  be  disre- 
rarded  in  the  settlement  of  said  estate,  and  said 
Keturah  hereby  agrees  for  herself  and  her  rep- 
resentatives that  sue  will  never  make  any  cldm 
or  do  aov  act  inconsistent  with  this  adjust- 
ment ;  ana  aXl  the  other  parties  hereto  agree  that 
they  wilt  indemnify  and  hold  b  armless  the  said 
Keturah  for  so  doing  and  administering  said 
estate  in  accordance  herewith.  5.  This  adjust- 
ment is  not  to  include  an^  question  as  to  the 
true  construction  of  said  will,  but  the  estate  is 
to  be  settled  under  the  provisions  and  direction 
of  said  will  in  all  respects  as  the  same  may 
properly  be  construed  by  the  proper  tribunal, 
except  as  hereinbefore  provided.  6.  All  costs 
and  counsel  Tees  of  boUi  parties  are  to  be  paid 
out  of  the  estate.  7.  The  case  is  to  be  remitted 
to  the  probate  court  for  further  proceedings." 

Afterwards,  on  or  about  January  16,  1867, 
said  agreement  and  compromise  was  filed  in 
the  probate  court,  and  the  will  and  oodicU  were 
admitted  to  probate  as  provided;  and  said  Ke- 
turah was  appointed  executrix,  and  adminis- 
tered upon  ana  held  the  trust  funds  established 
by  said  will  until  her  decease,  April  21,  1884, 
and  never  returned  any  account  of  her  admin- 
istration or  of  said  inistB  to  said  probate  court. 
The  sum  of  $15,527  remained  in  the  possession 
of  said  executrix  after  the  payment  of  the  lega- 
cies and  the  lawftU  charges  uainst  the  estate, 
and  she  retained  said  sum  under  the  provisions 
of  the  2d  and  9th  clauses  of  said  will. 

At  the  time  of  the  proceedings  in  the  probate 
court  In  relation  to  said  account,  Amos  Noyes 
was  administrator  de  bonia  non  with  tbe  will 
annexed  of  tbe  estate  of  said  Thomas  Pritchard, 
Jr.,  and  contested  said  account  and  assented  to 
it  as  allowed,  and  received  from  the  appellee 
the  sum  found  due  and  gave  him  a  receipt 
and  release,  Thomas  Pritcbard,  the  father  of 
Thomas  Pritchard,  Jr.,  the  testator,  died  be- 
fore tbe  testator.  The  appellant  is  a  sister  of 
said  testator,  and  claims  the  right  of  appeal  on 
the  following  grounds:  "1.  That  if,  by  the 
true  construction  of  the  will,  the  testator  died 
intestate  as  to  tlw  reversion  of  the  fund  men- 
tioned In  the  second  Item  of  said  will,  she  has 
the  right  of  awMal  as  one  of  his  heirs  at  law. 
2.  That  if,  by  the  true  construction  of  the  will, 
the  reversion  of  said  fund  passes  imder  the 
ninth  item  of  said  will,  she  has  the  right  of 
appeal  as  one  of  the  issue  of  Thomas  Pritchard, 
the  father  of  the  testator,"  The  cause  was 
heard  in  the  supreme  court  before  C.  Allen,  J,, 
who  dismissed  the  appeal  on  the  ground  that 
tbe  party  had  no  riglit  to  enter  it,  and  at  the 
request  of  the  appellant  reported  the  case  to 
tbe  full  court. 

Mewrt.  Ira  Abbott  and  Frajtcla  H. 
Pearl,  for  appellant: 

The  time  allowed  for  an  appeal  by  a  person 
aggrieved,  by  Pub.  Stat.  chap.  156,  g  607,  had 
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not  expired  when  the  payment  of  June  30, 
IfiSS,  was  made;  therefore,  if  the  appellant  was 
"a  person  aggrieved."  within  the  meaning  of 
the  Btatute,  her  rights  were  not  affected  by  such 
payment.  The  administrator  de  bonis  non  had 
DO  duty  to  perform  with  respect  to  the  funds  in 
thepouesi^OD  of  the  appellee  when  his  account 
was  rendned,  except  to  pay  them  to  the  parties 
who  ^ould  prove  to  be  entitled  to  them,  ac- 
cording to  the  true  construction  of  the  will  and 
the  laws  of  the  Commonwealth.  All  who  could 
have  claim  to  the  funds  which  he  might  have 
must  be  either  those  taking  under  the  will  or 
the  hdrs  at  law  of  the  testator.  He  was  a  part^ 
to  the  proceedings  in  the  probate  court,  and,  if 
he  bad  chosen  so  to  do,  he  might  have  appealed 
from  the  allowance  of  the  account;  but  his 
neglect  or  refusal  so  to  do  could  not  deprive 
others  of  a  right  to  protect  their  interests  in  the 
most  effective  manner.  The  right  of  appeal  in 
such  cases  is  not  confined  to  parties. 

Farrar  v.  /^arAer,  3  Allen.  55ft-€57. 

Did  the  appellant  originally  have  the  right 
of  appeal?  See — 

Pub.  Stat.  chap.  156,  g  6. 

A  party  is  held  by  law  to  be  aggrieved  whose 
rights  and  Interests  are  neceasarily  affected  by 
the  decree. 

Smith  V.  8h0rman,i  Cusb.  411. 

A  person  may  ameel  who  has  a  pecuniary 
interest  which  may  be  remotely  affectied  by  the 
decree  appealed  from. 

LavsltM  V.  Beoifan,  138  Mass.  S92, 598. 

The  language,  "a  person  ag^eved,"  in- 
cludes a  wider  ran^e  of  persons  than  those  en- 
titled to  an  appeal  in  other  courts. 

Farrar  v.  Piirfcer,  tupra,  and  cases  cited. 

The  appellant  claims  that  by  the  true  con- 
Btruc^n  of  his  will  the  testator  died  intestate 
as  to  the  reversioD  of  the  fund  mentioned  in  the 
aec(md  item  of  his  will.  The  heir  at  law  is  not 
to  be  disinherited  unless  such  clearly  appears  to 
be  the  intention  of  the  testator. 

Hayden  v.  Stoughton,  5  Pick.  628, 586;  Dote 
V.  Johnmm,  3  Allen,  864. 

As  an  hef r  at  law  she  can  appeal  from  the 
allowance  of  the  account,  if  there  is  property 
not  devised  or  bequeathed  by  the  will. 

Kent  v.  Dunham,  14  Gray,  279-281 ;  Smith  v. 
Hayna,  111  Mass.  846.  See  Mass.  Oen.  Stat, 
chap.  92,  g  28. 

The  appellant  being  one  of  the  sisters,  took 
that  portion  of  the  estate  which  was  ^ven  to 
the  father  by  the  vrill. 

Lee,  Appelant.  18  Pick.  885-290. 

The  case  of  Downing  v.  Porter,  9  Mass.  886, 
is  relied  on  to  some  extent  by  the  appellee,  but 
it  appears  in  that  case  that  the  residuary  legatee 
died  before  tbe  decease  of  the  testator,  andtbat 
an  administrator  of  his  estate  had  been  ap- 
pointed. 

A  creditor  who  had  attached  real  estate  of 
the  heir  at  law  of  a  testator  was  allowed  to  ap- 
peal from  a  decree  allowing  a  will  by  which 
the  real  estate  of  the  testator  was  devised. 

Smith  V.  Bradstreet.  16  Pick.  364;  Boynton  v. 
Dver.  18  Pick.  1. 

The  appellant  contpjida  that  there  are  certain 
errors  in  the  account  of  the  appellee  as  allowed 
by  the  probate  court,  and  it  is  not  disputed  that, 
il  her  objections  are  susUined,  the  amount  with 
which  the  appellee  is  to  be  chained  will  be  in- 
creased, and  that  a  portion  of  the  increase  will 
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iMlong  to  the  appdlaat  either  as  an  heir  at 
of  the  testator,  or  as  one  of  tbe  issue  of 
father. 

If  tlie  decree  of  the  probate  court  is  alio 
to  stand,  as  it  must  if  she  is  denied  the  rigti 
appeal,  she  must  lose  her  share  of  sud) 
pected  increase,  and  thus  her  pecuniary  ii 
ests  will  be  affected.  See — 

Farrar  v.  Parker,  mpra,  and  cases  died. 

Mr.  William  D.  Northend.  for  appel 

Koyes,  as  administrator  debonit  non,  wai 
sole  representative  of  the  estate,  the  trusiee 
all  persons  having  an  interest  in  it;  and.  as  si 
it  was  his  provinoe  and  duty  to  see  that  tbi 
coimt  was  settled  correctly;  he  is  aggrieve 
his  property.  If  there  be  any  failure  to  acct 
for  all  tiiat  is  due  to  the  estate. 

Wiffgin,  Admr.  v.  Steett,  6  Met.  198;  Dom 
V.  Porter,  9  Mass.  386. 

The  provisions  of  statute  that  any  pei 
aggrieved,  etc.,  may  appeal,  does  not  appi 
an  heir  or  leeatee.  Tbe  case  of  Farrar  v.  J 
her,  8  Alien,  656,  and  the  cases  therein  cited,  i 
tain  this  view.  None  of  the  appellants  ta  ti 
cases  were  heirs  or  legatees,  and  in  Smiti 
Bradetreet,  one  of  the  ca8es,'tbe  court,  in  all 
ing  the  appeal,  said,  in  regard  to  the  appdii 
"  He  was  neither  a  legatee  nor  an  heir  at  k 
etc. 

Holmea,  J.,  delivered  the  ofAtdoa  of 

court: 

This  is  an  appeal  from  a  decree  of  tbe  i 
bate  court  allowing  tbe  final  account  of  tbe 
ecutrix  of  the  wlD  of  Thomas  PritchanJ, 
The  administrator  de  bonis  non  of  Pritcbnrd 
sented  to  the  account  as  allowed.  The  ap] 
lant  is  a  sister  of  the  testator,  admitted  to 
entitled  to  a  share  of  a  reversion  in  a  foad,  eit 
under  the  will  or  under  the  Statute  of  DUrli 
tion,— it  is  immaterial  which.  The  debts  i 
charges  against  the  estate  have  been  paid.  1 
appeal  was  dismissed  on  the  ground  that 
appellant  had  no  right  to  enter  an  appeal 

There  is  no  doubt  that  the  admimstratoi 
bonis  non  might  have  appealed  if  be  had  i 
seen  fit  to  assent  to  the  account.  Wiggin 
Swett,  6  Met.  194 

But  we  are  of  opinion  that  the  appellant  1 
the  same  right,  and  is  a  person  "aggrien 
within  Pub.  Stat.  chap.  166,  S  6. 

It  is  settled  that  the  xight  Is  not  confined 
those  who  would  have  been  legal  parties  toi 
suit  under  proceedings  at  common  law  oi 
equity,  but  extends  to  others  whoae  pecuoii 
interests  are  affected.  Ftirrar  t.  Parker,  S . 
len,  556:  Smith  v.  Sherman,  4  Cusb.  408; 
ton  V.  Dyer,  18  Pick.  1 ;  Smith  v.  Bradetmt, 
Pick.  264;  Lee,  Appellant,  18  Pick.  286;  Lavl 
V.  Reagan.  128  Mass.  692. 

The  appellants'  pecuniary  interests  are 
fected  1^  the  decree  in  this  case.  Ibi  the  fi 
place  it  will  be  observed  that  this  is  not  a  a 
where  a  legatee  is  seeking  to  enforce  a  reme 
against  a  debtor  where  an  executor  refuses 
sue  {Botoserv.  Watkins,  I  Russ.  &M.  277; 
man  v.  Yealman,  L.  R  ?Ch.  Div.210),orsgai[ 
a  person  otherwise  accountaUe  to  the  «ti 
from  which  bis  legacyls  to  oome  (DtHniiiig 
Porter,  9  Mass.  m). 

Such  claims  are  one  d^ree  more  remote  thi 
tbe  present.  There  la  no  privity  betweoi 
legMeea  and  the  debtor.   But  tlui  is  a  qoertlt 
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between  the  legatee  and  the  representatives  of 
her  testator's  estate.  The  appellant  bad  a  di- 
rect interest  in  the  fund  in  the  hands  of  the 
accounting  executiiz  before  the  adndniatrator 
de bonis  nm  was  appointed.  The  executrix  was 
not  a  mere  debtor  to  the  estate  in  her  own 
hands.    Marvel  v.  Babbitt,  ante,  p.  324. 

A  residuary  legatee  "has  a  lien  upon  the 
fund  as  it  is,  and  may  come  here  for  the  specific 
fund."  MeLeodv.  Drummond,  17  Yes.  152, 169. 
See  Witam  v.  Moore,  1  Myl.  &K.  126;  Id.  887. 

As  the  amount  the  appellant  would  receive 
depended  on  the  amount  of  the  estate  when  all 
debts  were  paid,  and  as  she  was  entitled  to  in- 
sist on  recovering  that  amount  from  the  estate 
as  an  identified  trust  fund,  she  was  entitled  to 
insist  on  the  estate  being  kept  up  to  its  proper 
amount  br  whatever  person  hela  it  for  the  time 
being.  8ne  therefore  had  a  right  against  the 
executrix,  independent  of  the  administrator  de 
bonit  non,  that  the  executrix  should  turn  over 
the  whole  amount  for  which  she  was  account- 
able, and,  if  the  executrix  had  not  kept  that 
amount  of  assets  distinct,  to  have  the  trust  fimd 
made  good  by  suit  upon  her  bond.  The  aijpel- 
lant  must  have  the  right  against  the  adminis- 
trator de  bonie  nan  In  like  manner,  to  insist  on 
lUs  collecting  and  receiving  the  whole  trust 
fund  whidi  ought  to  come  to  his  hands.  The 
latter  is  now  a  mere  dry  trustee,  as  all  debts  and 
charges  are  paid.  See  Bacon  v.  Abbott,  187 
Mass.  397,  898. 

EveD  if  he  could  be  made  answerable  on  his 
bond  if  he  assented  to  a  decree  for  a  less  sum 
than  it  should  be.  the  appellant  has  a  right  to 
Insist  on  recelTing  her  warn  at  the  assets,  as 
such,  instead  of  bdng  driven  to  the  personal 
aecnrit;^  of  the  bond. 

But  if  tlie  appellant  has  not  the  right  of  ap- 
peal, it  is  hard  to  see  how  she  is  to  be  protected 
in  any  way.  It  would  seem  paradoxical  that 
the  decree  should  conclusively  establish  in  favor 
of  the  executrix,  against  a  party  interested  in 
the  fund,  that  she  was  accountable  for  no  more, 
as  it  undoubtedly  would,  and  yet  leave  it  open 
to  charge  the  adnunistrator  for  oot  having  col- 
lected more.  See  Harvard  CoUege  v.  Amory,  9 
Pick.  446,  464. 

If  for  any  reason  the  appellant  would  be  con- 
cluded the  decree,  she  has  the  rieht  to  ap- 
^al  from  it.  Farrar  v.  Parker,  un  supra; 
Zeaitr.  BoHtho,  6  Qray,  187. 

We  may  add  with  re^rd  to  Downing  v.  For- 
ttT,  vb<  supra,  as  we  have  partly  intimated  al- 
ready, that  there  the  appellant  had  no  interest 
in  the  estate  of  the  testator  which  was  the  sub- 
ject of  the  account,  but  only  in  the  estate  of  a 
residuary  legatee  of  the  testator.  Besides,  there 
was  nettling  to  show  tbat  the  residuary  lega- 
tee's adminutrator  would  not  have  taken  anap 
peal  if  requested. 

The  foregoing  reasoning  applies  with  equal 
force  if  it  shouM  be  held  that  the  appelluit's 
daim  was  outside  of  the  wUI.  See  omith  v. 
HayuM,  111  Mass.  846. 

Afpeal  to  ^and/or  hearing. 


Thomas  F.  TOBIN 

V. 

George  J.  JONES. 

In  an  action  of  contract  to  reeoTer  au 
amount  of  money  on  an  aoeotuit  an- 

2  Mass. 


nexed,  where  defendant  was  a  witness  in 
bis  own  behalf,  plaiiitifF  has  the  right 
to  prove  by  any  competent  witness 
that  defendwt  made  eontradietory 
atatements  In  his  testimony  before  the 
auditor  who  heard  the  case,  for  the 
purpose  of  impeaching  his  credibility, 
and  the  aaditor  is  a  eompetent  wit* 
neas.  he  not  having  set  out  in  bia  report 
the  testimony  taken  before  him. 

(Norfolk  PUed  January  7,  1887.) 

ON  defendant's  exceptions.  Cherruled. 
This  was  an  action  of  contract  to  recover 
the  sum  of  $517  according  to  an  account  an- 
nexed, as  balance  due  from  the  defendant  fc»r 
labor  and  services  performed  from  December 
17,  1875,  to  November  1. 188S.  The  case  was 
sent  to  an  auditor  who  heard  the  parties  and 
made  his  report  in  writing.  At  the  trial  in  the 
superior  court  before  Alarich,  J.,  the  plaintiff 
offered  in  evidence  the  auditor's  report  and 
rested.  The  defendant  called  one  C.  F.  Crane, 
referred  to  in  the  auditor's  report  as  the  person 
who  figured  up  the  plaintiff's  books,  who  testi- 
fied that  be  bad  no  recollection  as  to  tjie  result  of 
his  figures,  or  what  appeared  to  be  due  as  the 
result  of  the  computation  made  bv  him.  The 
defendant  testified  that  the  balance  which 
Crane  figured  as  due  was  about  $60,  and  that 
after  deducting  a  certain  coal  bill  paid  by  de- 
fendant, which  Crane  had  not  computed,  he, 
defendant,  owed  plaintiff  nothing,  but  that 
plaintiff  owed  him  $8.  The  defeni^t  on  cross 
examination  was  asked  whether  he  did  not  state 
at  the  hearing  before  the  auditor  that  the 
balance  found  by  Crane  was  about  $400  or  $S00, 
to  which  he  replied  tbat  he  (Ud  not.  He  was 
also  asked  whether  he  did  not  state  to  the  plain- 
tiff in  the  presence  of  the  auditor  that  he  would 
"jew"  the  plaintiff  out  of  the  hill  if  he  could; 
to  which  he  replied  that  he  did  not.  In  rebut- 
tal, the  plaintiff  testified  that  defendant  had 
testified  before  the  auditor  that  the  balance  was 
$400  or  $600,  and  that  defendant  stated  he 
would  "  jew  "  him  out  of  the  bill  if  he  could, 
and  plaintiff  denied  that  the  account  was  ad- 
justed between  them.  The  plaintiff  called  the 
auditor  as  a  witness;  the  defendant  objected, 
but  the  court  overruled  the  objection  and  the 
auditor  testified  that  be  heard  the  case;  that  the 
only  books  produced  were  srane  accounts  of 
Jones;  that  he  did  not  know  that  Jones  claimed 
before  him  that  he  had  made  a  settlement;  tbat 
the  balance  was  $400  or  $500;  that  Jones  did 
not  state  that  the  balance  found  by  Mr.  Crane 
was  $60;  and  that  he  did  not  take  down  as 
evidence  the  expression  that  he  would  "  jew  " 
him  out  of  the  bill  if  he  could. 

The  testimony  of  the  auditor  was  introduced 
for  the  sole  reason  tbat  it  tended  to  contradict 
the  testimony  of  Jones,  as  given  at  the  trial. 
The  only  objection  made  by  the  defendant  was 
that  the  auditor  was  an  incompetent  witness  in 
this  case,  for  the  reason  that  he  had  acted  as 
the  auditor  in  the  case.  The  ju(h^  instructed 
Uie  Jury,  amongother  things;  "Now,  as  some- 
what tending  to  control  the  testimony  of  the 
defendant^  the  auditor  was  called  by  the  plain- 
tiff as  a  witness,  after  the  defendant  had  testi- 
fied as  above  stated.  It  Is  said  in  the  case  to 
which  reference  Is  made  by  the  defendant's 
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couDttl  that  the  auditor's  report  U  the  only  form 
in  which  he  can  be  permttted,  as  claimed  by 

.Tones  before  him,  to  state  what  took  place  be- 
fore liim,  and  he  cannot  be  called  as  a  witness 
for  the  purpose  of  adding  to  or  controlling  bis 
n  port.  Tbe  auditor  was  not  called  in  the  case 
DOW  OB  trial  for  any  such  purpose.  He  was 
called  for  the  purpose  of  testifying;  according 
to  hig  recollection,  as  to  what  tbe  defendant 
said  to  or  before  him.  That  does  not  add  any- 
thing to  his  report,  nor  take  anything  from  it. 
The  moaning  of  the  case  cited  u  tbat  after  tbe 
auditor  has  stated  in  bis  written  report  his  con- 
rlusioiis,  be  is  not  to  be  called  as  a  witness, 
cither  to  add  to  tbat  report,  or  to  control  that 
report.  But  if  one  of  the  parties  before  ad- 
mitted a  fact,  and  testified  tbat  be  admitted 
ttut  before  bim,  and  then  comes  Into  this  court 
und  says  that  be  did  not  admit  or  testify  to  any 
Kiich  thing,  would  it  not  be  very  strange  if  tbe 
:i(i\-cr6e  party  could  not  call  the  auditor  as  a 
witness  for  the  purpose  of  contradictiag  him  1 
You  have  heard  the  evidence,  and,  taking  tbe 
auditor's  report,  and  wtiat  you  bare  heard  here, 
it  wtn  be  for  you  to  say  whether  the  defendant 
o\\t>^  any  sum  of  money."  The  jury  found 
for  plaintiff,  and  defendant  alleged  exceptions. 
.^fr.  J.  E.  Tirrell,  for  defeodant: 
The  defendant'sobjection  to  tbe  admissibility 
of  the  teetimony  of  the  auditor  was  based  on 
I  Ijc  statement  of  the  court  in  the  case  of  Fair  v. 
Manluatan  Int.  Go.  112  Mass.  331. 
Mr.  J.  I«.  EldridM.  for  plaintiff: 
The  exceptions  are  iriToIous  and  immaterial 
and  intended  for  delay,  and  the  {daintiff  asks 
for  double  costs  and  interest  under  Pub.  Stat, 
cbap.  150,  S  14. 

Per  Cariam: 

At  the  trial  in  the  superior  court  tbe  defend- 
ant iVas  a  witness  in  his  own  behalf.  It  was 
competent  for  tbe  plaintiff  to  contradict  his 
testimony  and  impeach  bis  credibility,  by 
8ho^ving  that  he  bad  made  inconsistent  state- 
ments It  other  times.  He  bad  the  ri|;bt,  there- 
fore, to  prove  by  any  competeut  witness  that 
the  defendant  niiade  such  contradictory  state- 
tnents  in  his  testimony  before  the  auditor  who 
heard  the  case,  and  for  this  purpose  tbe  auditor 
is  a  competent  witness,  he  not  having  set  out 
in  Ids  report  tbe  testimony  taken  hetore  bim. 
l  ie  i^  not  called  as  a  witness  to  control  or  affect 
Ids  report,  either  by  impeaching  it  or  adding  to 
it.  but  merely  to  contradict  the  testimony  of 
the  defendant.  Tbe  case,  therefore,  does  not 
fall  witfaio  the  cases  of  Monk  v.  BmI,  2  Allen, 
and  Paekardy.  Reynolda,  100  Mass.  168. 

Exu^ioru  overnUed. 


Nathan  H.  DANIELS.  Ext., 

V. 

Delia  PRATT  et  al. 

1,  The  last  designation  made  by  tbe  mem- 
ber of  a  mntnal  aid  assoelatlon.  that 
the  monev  to  which  he  should  be  en- 
titled shall  go  to  his  estate,  is  invalid, 
under  a  by-law  of  the  association  which 
pro\ide8  that  only  if  there  be  "no  wid- 
ow, child,  mother,  or  father,  then  to  his 
executor  or  adioinistrator.*^ 

«4 


5.  A  msmlMr  of  a  mutual  aid  aasoeiatla 
eannot*  by  his  will ,  deaiKUt*  peraoa 

or  purposes  to  which  the  aid  derive 
from  his  membership  shall  be  appropr 
ated,  ontaide  of  what  the  atatnte 
allow. 

8.  No  dealf^natlon  whatever  can  be  mac 
by  will;  it  must  be  made  to  the  assoeii 
tion  in  his  lifetime,  and  must  be  a\ 
proved  by  the  directors. 

4.  Where  the  Aind  has  been  TolantarU 
paid  over  to  the  ezeeator  of  the  di 
ceased  member,  he  awj-  diatribnte  : 

to  such  persons  as  may  be  legally  « 
titled  thereto,  under  the  bjr-lAwamtl 
aasociation,  or  to  such  persons  as  ui 
der  tbe  statutes  may  lesrally  be  beneflc 
aries;  and  where  there  is  no  widow.chili 
mother,  or  father  left  surviving,  tl 
residue  of  the  fund  should  be  distribute 
in  accordanoe  with  the  roles  establlshe 
by  the  Statute  of  Distribution. 

6.  Whether  the  by-laws  of  the  aasociatic 
include  an  adopted  child  as  a  ben 
flclarr  is  open  to  doubt;  and  whei 
such  child  receives^  from  tbe  executor  a 
amount  of  monev  paid  to  her,  and  ati 
thereupon  execules  an  instrument  r 
leasing  all  claim  against  the  estate,  sue 
release  Is  blading  and  ezcdadee  hi 
bom  further  distrlbatlon. 

(Hampden — TOed  Jannarr  &  1887.) 

ON  report. 
Bill  in  equity,  brought  by  Nathan  I 
Daniels,  Executor  of  the  will  of  Chester  i 
Dewey,  against  Delia  Pratt  et  al.,  of  Clintoi 
Maine.  The  bill  alleges  tbat  Chester  A.  Dewe 
was,  at  the  time  of  ms  death,  a  member  of  tl 
"  Masonic  Mutual  Relief  Association  of  Wes 
em  Massachusetts,"  a  beneSciary  aasociatio 
Incorporated  under  Acts  1674,  chap.  Tl 
by-laws  of  said  association  provide  that,  "upc 
the  death  of  each  member,  each  surviviti 
member  shall  be  assessed  %\;  and  tbat  when 
member  dies,  a  sum  equal  to  as  many  dollai 
as  there  are  members — but  in  no  case  exceedio 
$2,500— shall  be  applied:  1.  Tothe  defrmnH 
of  tbe  expenses  of  his  last  slcknw  and  ouria 
2.  To  the  payment  of  tbe  re^due  to  the  peno 
or  persons  oengnated  in  his  last  dedgnatioi 
approved  as  required  by  these  by-laws.  Or, 
he  leaves  no  such  designated  person,  said  rei 
due  shall  be  paid  to  his  widow  and  nuH 
children,  to  be  apportioned  to  them  aafollow] 
If  there  be  but  one  minor  child,  one  half  to  tl 
widow  and  one  half  to  tbe  minor  child;  ifmoi 
than  one,  one  third  to  tbe  widow  and  two  third 
to  the  minor  children  in  equal  shares.  If  tha 
be  no  minor  child,  the  whole  to  the  widow;  i 
no  widow,  the  whole  to  the  minor  children  i 
equal  shares.  If  be  leave  no  widow  and  n 
child,  then  to  his  mother;  if  no  widow,  <^<i 
or  mother,  then  to  his  father;  if  no  widon 
child,  mother,  or  fiftther,  then  to  his  execuU 
or  administrator."  ' 

Tbe  last  "  designation  "  of  said  Dewey  pn 
vided  that  the  aidderived  from  his  membenhi 
should  be  paid  to  his  estate.  Said  Dewev  wa 
also,  at  the  time  of  his  decease,  a  member  o 
the  "Southern  Tier  Masonic  Relief  Anodi 
tion,"  formed  for  the  purpose  of  aiding  an 
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uMtiiig  fhe  widows  and  or^ians  of  worthy 
brethren,  under  Uie  laws  of  New  York,  pur- 
soaot  to  an  Act  passed  April  13,  1848.  Tbe 
bj-law8of  said  association  provide  that,  "upon 
tbe  deatb  of  any  member  in  tbe  flrst  class,  tbe 
sam  to  be  paid  to  the  representatives  of  tbe  de- 
ceased member,  as  designated  on  the  books  of 
the  associatioD,  shall  be  $100  for  every  member 
of  said  claw,  not  exceeding  2,000  members, 
vhen  holding  a  certificate  In  the  first  class  only, 
which  amount  shaU  be  paid  to  snch  pmon  or 
persons  as  tbe  deceased  may  have  designated 
to  receive  the  same,  as  appears  on  the  b(x>k8  of 
tbe  association.  If  no  designation  has  been 
made,  or  if  such  designated  person  has  deceaned, 
then  to  the  widow  of  such  member.  If  no 
widow,  theo  to  the  child  or  children.  Id  de- 
fintt  (tf  tbe  for«i;oiDK,  then  to  tbe  mother;  and 
in  case  there  is  default  of  alt  these,  this  associa- 
UoD  may  appropriate  towards  tbe  payment  of 
the  expenses  of  the  last  rickness,  and  of  the 
funeral  expeiuws,  so  much  as  may  be  necessary 
for  tliat  purpose,  not  exceeding  the  sum  to 
which  such  representative  would  be  entitled; 
and  if,  after  said  payment,  there  shall  be  any 
-SiDOant  renminiag,  than  such  excess  shall  lie 
paid  to  the  legal  representatives  of  the  deceased; 
but  such  sums  shall  in  no  case  be  paid  to  such 
uainiated  person,  widow,  child  or  childr«i, 
mother,  or  legal  represeotativesof  any  member 
who  shall  have  failed  to  make  pnyiujnt  of  the 
does  or  assessments  prescribed  to  be  paid  by 
tbe  1^-laws." 

Said  Dewer  made  tbe  foltowiuK  designation: 
"  To  Mabel  StUea,  one  fourth:  the  balance  to 
my  est^"  Mabel  Stiles  predeceased  the  tes- 
tator, unmarried. 

Said  Dewey  died  May  13,  1884,  leaving  no 
widow,  father  or  mother,  or  persona  depend- 
ent upon  him  for  support,  and  no  child  except 
the  defendant  Delia  Pratt,  who  is  a  legally 
adooted  daughter  of  the  deceased.  The  next 
of  kin  of  sud  deceased,  after  said  adopted 
daui^iter,  to  tbe  best  Information  and  belief  are 
tbe  respMideDts  in  this  bill.   Deceased  left  a 


will  which  was  duly  probated,  Aug.  6,  1884, 
and  on  the  same  date  Nathan  H.  Daniels  was 
duly  appointed  executor  and  gave  bonds.  De- 
ceased left  no  estate  other  than  said  insurance, 
except  $21.8^  in  money.  On  receiving  notice 
of  tbe  death  of  said  Dewey,  the  Masonic  Mu- 
tosl  Relief  Association  retained  from  the  sum 
of  $2,500  tbe  sum  of  $704,  to  defray  certain 
bills  for  the  expenses  of  tbe  last  sickness  and 
funeral,  and  psid  over  the  balance,  $1,790,  to 
the  plaintiff  as  executor  of  the  will  of  said 
Dewey;  and  tbe  Southern  Tier  Masonic  Relief 
Aaodation  paid  to  the  defendant  Delia  Pratt 
$500  from  tlu  sum  of  $3,000,  which  was  the 
amoont  due  on  said  Dewey's  death  benefit,  and 
paid  the  balance,  $1,S00,  to  the  plaintiff  as  ex- 
ecator  as  aforesaid.  A  dispute  arose  between 
defendant  Delia  Pratt  and  the  legatees  men- 
tioned in  the  will  of  Dewey,  and  certain  iostru- 
moits  of  compromise  were  executed  between 
them,  about  March,  1886;  and  in  pursuance  of 
tbe  said  compromise  the  plaintiff  paid  to  the 
defeodant  Delia  Pratt,  out  of  the  money  re- 
ceived from  said  associations,  in  good  faith, 
tbe  sum  of  $450.  Prior  to  the  annoaucement 
of  the  decision  in  American  Legion  of  Hon- 
or V.  Perrs,  140  Mass.  C80,  1  New  Ene.  Rep. 
7 13,  plaintiff,  in  good  faith,  made  the  following 
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payments  out  of  the  money  paid  into  his  hands, 
vbs. :  For  a  monument,  oraered  by  tbe  testator, 
$216;  to  the  undertaker,  $10;  to  H.  R.  Stiles, 
$186.42,  being  a  balance  due  him  as  guardian  of 
said  Chester  A.  Dewey.  The  defendant  Delia 
Pratt  claims  the  sums  in  the  plaintiff's  hands, 
and  all  sums  paid  him  by  said  associations,  and 
has  brouffht  suit  against  him  to  recover  tbe 
same,  l^e  defenduits,  l^tatees  under  said 
Dewey's  will,  claim  the  same  as  legatees,  and 
suit  has  been  brought  against  plaintiff  to  recov- 
er the  same,  and  the  defendants  named  as  next 
of  kin  claim  tbe  same  as  such,  and  brought  suit 
to  recover  ihe  same,  by  reason  of  which  suits 
and  conflicting  claims  plaintiff  is  unable  to  de- 
termine whether  said  sums  are  assets  or  not,  and 
is  exposed  to  the  risk  of  being  reqohnd  to  settle 
his  accounts  and  pay  over  the  fnnds  before  bis 
liabiUty  to  all  claimants  can  be  determined. 
The  plaintiff  is  exposed  to  the  risk  of  a  judg- 
ment against  bim  in  one  suit,  payment  of  which 
will  be  no  protection  to  him  in  the  other  suits; 
and  he  has  no  adec^uatc  means  of  determining 
tliese  conflicting  claims,  so  as  to  protect  himself. 
Tbe  prayer  of  the  bill  was  that  defendants  may 
be  restrained  and  enjoined  from  prosecuting 
their  actions  at  law  until  their  rights  shall  have 
been  determined. 

At  the  bearing  in  tbe  supreme  court,  before 
W.  Allen,  J.,  the  facts  alleged  in  the  bill  were 
admitted  as  proved.  It  appeared  that  the  de- 
fendant Delia  Pratt  wasadopted  by  the  testatw 
in  her  childhood,  and  was  brought  up  by  him 
as  his  adopted  daughter;  that,  several  years  be- 
fore his  death,  and  after  she  became  of  age,  she 
was  married,  and  that  after  her  marriage  she 
was  not  a  member  of  his  family  or  in  fact  de- 
pendent upon  bim;  that  for  several  years  before 
his  death  no  one  had  been  depehdent  on  him. 
The  presiding  judge  reserved  the  case  upoo  the 
pleadings  and  tiUs  report,  f  or  tbe  deternilnation 
of  the  full  court. 

JUettn.  CUdeon  WmUm  and  Edwin  F. 
Lyford.  for  Delia  Pratt: 

These  contributions  were  never  assets  of  the 
estate,  and  the  executor  held  them  not  to  be 
administered  as  assets,  but  in  trust  to  be  paid 
over  to  the  person  or  persons  entitled  to  receive 
them. 

American  Legion  of  Honor  v.  Perrj/,  140  Mass. 
680.  1  New  Eng.  Rep.  716;  Briggi  v.  Earle,  189 
Mass.  473;  Hellenberrg  v.  Dial.  No.  1  oft  0.  of  B. 
B.  94  N.  Y.  580;  Bailou  v.  Qile,  fiO  Wis.  614. 

As  an  adopted  child,  Delia  Pratt  has,  in  this 
Commonwealth,  all  the  rights  of  a  natural 
child. 

Sevaai  v.  Boberte.  116  Mass.  262. 

The  by-laws  of  the  Masonic  Mutual  Rdief  As- 
sociation of  Western  Massachusetts  are  not  incon- 
sistent with  the  provisions  of  the  Massachusetts 
statute.  It  was  not  the  purpose  of  the  statute 
to  limit  it  to  those  who,  at  tbe  death  of  the 
member,  were  actually  dependent  upon  him. 
but  to  those  whom  the  law  recognized  as  per- 
sons entitled  to  his  support,  and  whom  he  might 
be  compelled  to  support  if  he  was  in  conditton 
to  support  them  and  thev  in  need. 

American  L^fion  of  Honor  v.  Perry,  supra. 

The  agreement  executed  by  Delia  Pratt  re- 
lates only  to  her  interest  in  tbe  estate  of  Ches- 
ter A.  Dfewey.  It  was  a  settlement  by  her  of 
her  claim  to  a  distributive  part  of  bis  estate  un- 
der the  provisions  of  the  statutes  which  gave 
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ber  an  Interest  therein,  in  caae  she  was  able  to 
prove  that  she  was  accidentally  omitted  in  the 
will.  It  did  not  purport  to  release  or  discharge 
her  claim  to  anything  which  was  not-a  part  of 
his  estate.  It  cannot  be  enlarged  by  any  cod> 
iddantiim  td  supposed  intention  YieyoDA  the 
limitation  carefully  expressed  in  it. 

Frott  V.  BrMiam,  189  Mass.  48. 

Mr.  H.  C.  BUh,  for  collaterals: 

The  funds  in  controversy  came  from  two 
sources,  the  Massachusetts  association  and  the 
New  York  association.  It  is  assumed,  with- 
out diacuBBion,  that  it  will  be  held  that  these 
funds  cannot  be  conveyed  by  will,  under  Bellen- 
berg  v.  Ihgi.  ^'o.  1  of  1.  0.  ofB.  B.  94  N.  Y.  686, 
and  the  decision  in  American,  Legion  of  Bonor  v. 
I'erry,  140  Mass.  580, 1  New  Eng.  Rep.  715. 

The  funds  were  "  wrongfullV  paid  to  the 
executor,"  and  he  holds  them  "  id  trust  to  pay 
the  Bame  over  to  the  persons  entitled  to  receive 
them."  That  is  to  say,  he  holds  them  for  the 
benefit  of  the  parties  who,  prior  to  such  puy- 
menl,  could  have  claimed  them  at  the  hands  of 
the  associations. 

The  receipt  from  Delia  Pratt  o]>Brated  as  a 
release  and  discharge  of  her  interest  in  the  fund 
to  the  trustee  for  the  benefit  of  the  beneficiaries; 
and,  by  way  of  estoppel,  it  precludes  a  subse- 
quent claim  to  the  same  fund. 

The  word  "estate,"  in  the  release,  isdmplyan 
inaccuracy,  but  whether  an  inaccuracy  or  went 
ambiguity,  the  evidence  is  complete  as  to  the 
intention  of  the  parties. 

"  An  agreement  entered  into  upon  a  suppo- 
fiitioii  of  a  right  or  of  a  doubtful  right,  though 
it  after  comes  out  that  right  was  on  Uie  other 
ride,  shall  be  binding,  and  the  right  shall  not 
prevail  against  the  agreement  of  the  parties,  for 
tlie  right  must  always  be  on  one  side  or  the 
other,  and  therefore  the  compromise  of  a 
doubtful  right  is  a  sufficient  foundation  of  an 
Sgreement. 

Cann  v.  Cann,  1  P.  Wms.  727;  Stapilton  v, 
Stapilton,  1  Atk.  10. 
The  case  is  similar  to  cases  of  election  by 

widow. 

Chamberlain  v,  Chamberlain,  48  "N.  Y.  424; 
Jft  Hullard,  96  N.  Y.  499. 

There  was  no  concealment  of  facts  or  im- 
poBition  claimed.  There  were  only  such  con- 
tingencies as  always  exist  to  a  greater  or  less 
degree  in  such  matters.  It  was  a  mistake,  if 
am,  of  title,  which  is  a  mistake  of  law. 

1  Story.  120,  note. 

It  falls  under— 

Champlin  v.  Laytin,  18  Wend.  407;  NewhiUl 
T.  Jtmea,  117  Mass.  369;  Beter»v.  Florence,  88 
Pa.  198;  Btorra  v.  Barker,  6  Johns.  170. 

Delia  Pratt  having  waived  her  rights,  the 
property  passes  to  the  next  of  kin,  after  the  an- 
alogy of  cases  of  advancement  where,  as  in 
Quarlet  v.  Qvarle$,  4  Mass.  660,  an  heir  waived 
ul  claim  to  an  estate  and  the  property  passed 
to  the  next  heirs  according  to  the  Statute  of 
Distribution. 

Mewg.  Ely  Bros.,  for  respondents: 

In  view  of  Mass.  Pub.  Stat.  chap.  115,  §  8, 
and  Acts  and  Resolves.  1882,  chap.  195,  §  2,  it 
apiiears  that  Uiere  is  at  least  a  doubt  as  to  the 
dengnation  for  the  payment  of  the  money, 
''estate"  being  a  legal  mrigoaUcai. 

Ho  penon  can  eiuorce  payment  from  the  as- 


sociation,  because  there  are  only  four  peisc 
who  are  eligible  as  beoeflciaries, — the  by-la 
of  the  association  to  the  contrary  notwi 
standing;  viz., widows, orphans,  dependent cl 
dren,  and  dependent  relatives,  or  other  depei 
ent  persons. 

Pub.  Btat.  chap.  115.  §  8;  Acts  and  Resol 
1882,  chap.  195,  ^  2;  Brtgg»  r.  JSevrl,  189  Hi 
47S ;  Bouv.  L.  Diet.  tit.  Orphan. 

Because  Delia  Pratt,  who  claims  to  stand 
one  of  the  four  classes,  is  an  adopted  child, 
aides  being  independent. 

American  Legion  of  Hoaar  t.  Perry,  Itt  lb 
580, 1  New  Eng.  Rep.  71 5 ;  Pub.  Stat,  diiqi.  1 
§580;  Boat  v.  Boet.  128  Mass.  212;  Ela^  t.  ( 
>%U0iMi£eM<^^aM>,(Mass),2New  Eng.  Bep.6 

The  mone}[  paid  the  executor,  assuming 
above  propositions  as  true,  by  the  aasodati' 
should  be  treated  as  estate,  and  be  disposed 
agreeably  to  the  provisions  of  the  will. 

The  release  of  Delia  Pratt  is  a  bar  to  any  i 
tber  dalm  \xf  her  to  the  monCT  now  In 
hands  of  tiie  executor,  because  uie  knew  t 
the  ooly  estate  that  the  testator  left  was  t 
money;  because  she  took  $450  in  lieu  of 
whole;  because  the  word  "estate,"  as  ih 
used,  should  be  construed  in  its  broadest  sen 
If  it  cannot  be  construed  to  mean  the  inonej 
question,  on  the  ground  that  the  same  is  i 
estate,  then  the  said  Delia  Is  barred  by  vir 
of  her  adoption. 

C.  Allen,  J.,  delivered  the  opinion  of 
court: 

1.  We  will  first  consider  the  questions  a 
ing  in  respect  to  the  money  received  by 
executor,  from  the  association  incorporated 
MassBchosetts.  The  designation  1^  Dev 
that  this  money  should  go  to  his  estate,  was 
v^d.  If  it  were  a  part  of  bis  estate,  it  would 
assets  for  the  payment  of  debts  and  expense) 
administration,  and  would  be  subject  to  ani 
restricted  disposition  by  will.  But  this  is 
consistent  wiUi  the  Btstutes.  and  so  beyond 
powers  of  the  parties.  Pub.  Stat.  (£ap.  1 
^  8;  Stat.  1882,  chap.  195,  %  2;  American  La 

Honor  v.  Berry,  140  Mass.  580, 1  New  B 
Rep.  715.  Nor  can  the  will  itself  be  com 
ered  as  making  a  valid  designation  in  fa' 
of  the  legatees  named  therein.  In  the  t 
place,  the  will  includes  persons  and  p 
poses  outside  of  what  the  statutas  alfc 
But,  besides,  the  designation  must  be  made 
the  association  in  the  ufeUme  of  the  party  v 
is  to  rnake  it,  and  must  be  aiq>roTed  by  the 
rectors.  An  ambulato^  deagnatloD.  vbi 
might  be  changed  by  bim  at  pleasure,  and : 

E roved  or  disapproved  by  the  directora  sf 
is  death,  is  not  within  the  meaning  of  the  1 
laws.  See  art.  6,  g  6;  art  9;  BetUnberg 
B'nai  Beriih.  94  N.  Y.  680. 

It  appears,  however,  that  the  fimd  now 
controversy  baa  actually  been  paid  over,  wi 
out  objection,  by  the  association  to  the  execot 
and  the  question  iswliat  be  shall  do  with  it 
the  executor  had  no  right  to  enforce  paymi 
to  himself,  as  the  person  entitled  under  toed 
ignation  or  under  the  by  laws,  and  if,  ner 
theless,  payment  to  him  has  been  voluntar 
made  Wthe  association,  tboe  is  no  reasonw 
be  might  not  properly  be  held  to  distribute  t 
fund  to  such  persons  as  may  be  legally  entit] 
thereto  under  the  by-laws,  if  thoe  are  ai 
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BQCta,  or.  tf  not,  to  such  penona  as  under  the  stat- 
utes may  legally  be  beneficiaries.  American  Le- 
gion  of  Honor  v.  Ferry,  supra.  It  is  to  be  con- 
sidered, therefore,  -whether,  by  virtue  of  the  by- 
laws, any  persons  are  so  entitled,  subject  to  the 
limitation  that  the  by-laws  cannot  confer  rights 
iQConriatent  with  thepoli<7  of  the  statutes. 

Delia  Pratt  stands  first  in  order,  claiming  as 
an  adopted  daughter  of  Dewey.  Itiscertafnly 
open  to  doubt  whether  the  by-laws,  by  their 
true  construction,  include  an  adopted  child. 
But  we  need  not  determine  this,  because  any 
claim  which  she  mi^ht  otherwise  have  is  cut 
off  by  her  compromise  settlement  and  receipt. 
Independently  of  bis  claims  against  the  two 
aaM>aati<HiR,  Dew^  left  no  property  except  to 
the  trifling  amount  of  iSl.88.  8he  reoAved 
$4S0  from  the  executor,  m  addition  to  the  $500 
which  she  had  already  received  from  the  New 
York  association.  Ail  the  parties  must  have 
understood  that  this  payment  to  her  by  the 
executor  came  from  the  funds  received  by  him 
from  the  two  associations,  and  that  when  she 
released  any  and  all  claims  against  the  estate  of 
said  Dewer,  and  consented  that  said  estate  be 
distributed  according  to  the  provisions  of  the 
will,  she  meant  hy  "  the  estate"  to  include  the 
funds  in  (question.  No  suggestion  of  fraud  or 
overreaching  being  made,  the  settlement  must 
be  treated  as  the  settlement  of  a  claim  that  was 
ojpen  to  question,  and  as  binding  upon  her. 
Under  these  circumstances  she  cannot  main- 
tain her  present  cldm  to  the  whole  fund. 

She  being  out  of  the  case,  and  there  being  no 
widow,  no  other  child,  and  no  mother  or  father 
of  the  deceased,  the  by-laws  provide  that  the 
payment  shall  be  made  to  his  executor  or  ad- 
ministrator. In  view  of  the  statute  which 
limits  beneflciaries  to  relatives,  this  provision 
of  the  by-laws  cannot  be  held  to  mean  that  the 
execator  shall  bold  the  fund  as  general  assets  of 
the  estate,  or  to  be  dlaposed  of  according  to  the 
will;  but  the  money  being  in  bis  hands,  and  the 
will  being  effectuu  to  mspoae  of  it,  either  by 
way  of  bequest  or  designation,  and  the  bene- 
fldlaries  being  limited  to  relatives  by  the  stat- 
utes, he  Bbould  distribute  the  money  in  accord- 
ance with  the  rules  established  by  the  Statute 
of  Distribution,  excluding  Delia  Pratt. 

S.  We  now  come  to  consider  the  questions 
ari^g  in  respect  to  the  money  derived  from 
the  association  incorporated  in  ]Sew  York.  The 
designation  of  this  also  was  to  his  estate.  We 
have  no  occasion  to  consider  whether  such 
designation  was  valid,  tmder  the  laws  of  New 
York,  because  in  this  case  also  the  by-laws  pro- 
vide for  the  payment,  in  the  last  resort,  "to  the 
legal  representatives  ot  nich  deceased  member, " 
and  the  legal  representative  is  the  executor. 
Lodpe  V.  Wfld,  189  Mass.  504.  The  cUOm  of 
Delia  Pratt  is  to  be  disallowed  for  the  same 
reasons  heretofore  civen,  and  there  is  no  other 
person  living  who  u  entitled  in  priority  to  the 
executor.  It  does  not  appear  and  is  not  con- 
tended that  the  statutes  of  New  York  contain 
any  limitations  of  persons  who  may  be  bene- 
ficiaries. There  is  no  presumption  that  the 
statutes  of  another  State  are  like  our  own. 
Murphy  V.  CoUitu,  121  Mass.  6.  The  money 
has  been  paid  to  the  executor,  and  it  is  Imma- 
terial whether  he  took  it  under  the  designation 
by  Dewey  to  his  estate,  or  under  the  by-taws 
providing  for  payment  to  Dewey's  legal  repre- 
S  Mass. 


sentatives,  because  In  dtber  case  he  could  take 
it  as  estate  of  the  deceased,  without  limitation 
as  to  the  disposition,  and  it  is  therefore  to  be  ad- 
ministered in  accordance  with  the  will,  so  far 
as  not  required  for  other  lawful  purposes.  The 
limitation  of  the  beneflciaries  to  relatives,  in 
associations  somewhat  simOar,  which  is  estab- 
Uabed  under  our  own  statutes,  does  not  affect 
the  disposition  of  the  money  coming  from  ibe 
New  York  association. 
Dfcret  aeeordingttf. 


Justin  JONES 
Walter  8.  GOODWILLIE. 

1.  Where  the  owner  of  printing  material 
gave  a  bill  of  aale  thereof  to  the  plain- 
tiff, and  received  back  a  couditiooaJ  sale 
or  lease  of  the  same,  if  the  transaction 
amount«d  to  a  mortg»a>e,  the  mort- 
gaffor  in  possession  had  the  right  to 
transfer  the  possession;  and  a  third  per- 
son's receiving  the  possession  of  the 
mortgaged  property  from  him,  and  with 
his  consent,  wonld  not  be  a  conversion 
of  the  property. 

2.  The  removml  of  the  property,  from  the 
mortgagor's  posaesalon  without  his 
consent,  unless  nnderaparamoant  right, 
would  be  a  eoBvaraioa  for  which  the 
plaintiff  might  recover  if  he  had  the 
right  either  of  abscdute  owner  or  mort- 
gagee. 

8.  Where  the  type  claimed  by  the  plaintiff 
was  mixed  with  another  lot  of  type 
owned  by  the  defendant,  and  both  lots 
so  mixed  were  delivered  by  the  niort^ 
gagor  to  the  defendant,  a  conditional 
sale  of  the  whole  to  a  third  person,  ex- 
pressed la  the  bill  of  sale  as  subject  to 
the  claim  of  anyone  for  property  In  ex- 
cess of  the  original  lot  not  covered  by 
the  mortgage  to  the  plaintiff,  is  not 
evidence  of  a  conversion. 

4.  Where  the  defendant,  on  a  claim  for 
possession,  made  by  the  plaintiff,  point- 
ed out  the  type  mixed  with  other  type, 
and  which  could  not  be  easily  separated, 
saying.  "There  Is  the  type;  take  what  la 
yours,"  that  would  not  be  evidence  of  a 
conversion. 

(ButTfdk — Filed  Janaary  7.  U87.> 

ON  plaintiff's  exceptions.  Oterruled. 
Action  of  tort  for  the  conversion  of  a  print- 
ing press,  type,  and  material.   IVlal  in  the  Su- 
perior Court  before  Blodgett,  J. 
The  facts  appear  in  the  opinion. 
Mr.  Francis  B.  Patten,  for  plaintiff: 
In  the  case  of  unrecorded  mortgages,  and  in 
the  analogous  case  of  sales  of  personal  property 
without  ctelivery  to  the  vendee,  the  mortgagee 
or  vendee  acquires  a  title  which  is  good  as 
against  all  persons,  except  attaching  creditors 
and  subsequent  bonaJUb  purchasers  for  a  valu- 
able coosideratlon. 
Pratt  V.  Harlow,  16  Gray,  879;  Paraona  v. 
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Diekinaon,  11  Pick.  862 ;  Jones,  Chat.  Mort. 

g  237. 

The  tmautborized  sale  of  property  belonging 
to  another  U  in  itself  an  act  oi  conversion, — 
even  though  it  were  done  under  a  supposed 
right.  Demand  and  refusal  need  not  be  shown. 

J^rriUy.  M(natf>n,40Yt.  242;  Peaaev.  Smith, 
61  K.  Y.  477,  and  cases  cited;  WOberv.  Davit, 
44  He.  147;  Harrit  t.  Saunders,  2  Strob.  £q. 
(S.  C.)  370.  note;  FowUr  v.  HoUint,  L.  R.  7  Q. 
a.  616. 

A  converuon  consists  of  "any  tortious  act 
whereby  the  defendant  deptlTes  the  plaintiff  of 
bis  goods." 

MtrriM  t.  Sauntlen,  mipra. 

It  was  the  defendant's  act  Id  delivering  the 
property  to  Bacon,  and  not  merely  his  words, 
that  constituted  the  tort. 

Allm  V.  MeMonagle,  77  Mo.  478. 

The  plaintiff's  inability  to  obtain  the  property 
was  the  direct  consequence  of  the  sale  to  Bacon, 
for  which  the  jun^,  under  proper  instructions, 
might  have  found  the  defendant  guilty  of  con- 
version. 

This  was  assuming  a  control  over  the  dispo- 
sition of  these  goods,  and  causing  tfaem  to  be 
<h-livered  to  a  person  who  deprived  the  plaintiff 

i)f  them. 

Uiorl  V.  Bott,  L.  R.  9  Ex.  86-80;  Harris  v. 
iSaundtn,  mpra. 
Mr.  Joai*h  W.  Hubbard,  for  defendant. 

W>  Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  Is  an  action  of  tort  for  the  conversion  of 
a  printing  press  and  a  quantity  of  type. 

The  defendant  justifies  under  the  Goodwillie- 
Wyman  Company,  a  corporation,  and  the  plain- 
tiff claims  under  the  Littleflelds,  to  whom  the 
<3oodwillie-Wyman  Company  delivered  the 
■property  under  conditional  contracts  of  sale. 
The  condition  of  the  sale  of  the  type  has  not 
been  pei^ormed;  it  was  in  dispute  whether  the 
faille  ever  became  absolute  as  to  the  printing 
]>res9. 

While  the  Littleflelds  were  in  possession  un- 
der the  contracts,  they  gave  to  the  plaintiff  a 
bin  of  8(de  of  all  the  property,  and  took  back 
from  him  a  conditional  contract  of  sale.  It  was 
a  question  whether  the  sale  to  the  plaintiff  was 
absolute,  in  payment  of  a  debt  due  to  him  from 
the  Littleflelds,  or  as  security  for  the  debt. 

The  dcdtendant  removed  the  property  from 
the  printing  offlce  of  the  Littleflelds,  where  it 
was  in  use  ny  them,  to  the  place  of  business  of 
tbeOoodwUlie-'Wyman  Company,  and  the  plain- 
tUf  T^ied  upon  this  removal  as  a  conversion  of 
the  property.  The  plaintiff  excepted  to  the  fol- 
lowing sentence  in  ^e  charge  to  the  lury  relat- 
ing to  this :  "  If  the  defendant  did  this  at  the 
request  of  the  Littleflelds,  and  the  j  ury  fl  nd  that 
the  of  sale  from  them  to  the  plaintiff  was 
fllven  m&ely  for  the  purpose  of  securing  thdr 
mdebtedness  to  the  plaintiff,  this  action  cannot 
be  msintained  for  such  removal;  but  if  the  re- 
moval was  not  with  the  consent  pf  the  Little- 
flelds, it  is  of  no  importance  whether  the  bill 
of  sale  was  given  to  secure  the  debt  of  thelittle- 
flelds  to  the  plaintiff  or  Jin  payment  of  such 
debt." 

The  instructions  were  correct.  If  the  trans- 
action between  the  plaintiff  and  the  Uttleflelda 
amounted  to  a  mortgage,  the  Littleflelds  bad 
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at  least  the  right  of  a  mortgagor  in  poaaearit 
to  transfer  the  possession  of  the  mortgagi 
proper^ ;  and  receiving  the  poesession  fro 
them  of  a  stranger  would  not  be  a  conversii 
of  it.  The  removal  of  the  property  fnHn  t 
Littlefldds'  poaseaslon  without  tbor  ouuei 
unless  under  a  [wramount  ri^t,  wonld  be 
conversion  for  which  the  plaintiff  m^ht : 
cover,  if  he  had  the  right  either  of  absoli 
owner  or  of  mortgagee. 

The  other  questions  relate  only  to  a  part 
theproperty — thetype.  The  Littleflelds  had 
their  possession,  and  used  with  the  type  claim 
by  the  plaintiff,  another  quantity  of  type  call 
the  "Knight  lot,"  which  belonged  to  the  Goc 
willie-Wyman  Company.  The  type  claim 
by  the  plaintiff  had  become  mingfed  in  wi 
by  the  Littleflelds  with  this  lot.  so  that  tb 
could  not  easily  be  separated,  and  they  were : 
moved  toother  to  the  place  of  business  of  t 
Qoodwilhe-Wyman  Company.  While  there. 
Uiat  condition,  there  was  a  conditional  sale 
type  by  the  defendant,  acting  for  the  corpa 
tlon,  to  one  Bacon,  which  the  plaintiff  claim 
was  a  conversion  of  the  type  claimed  by  Ub 
The  defendant  testifled  tbat  the  sale  was  of  t 
type  in  the  "Elnight  lot,"  and  that  the  sale  n 
expressed  in  the  bill  of  sale  as  subject  to  t 
claim  of  anj  one  for  property  in  excess  of  t 
original  "Knight  lot."  The  bill  of  sale  is  e 
set  forth  in  the  exceptions. 

The  court,  in  its  charge  to  the  jury,  m 
tbat,  "in  the  instmment  in  writing  between  t 
corporati(m  and  Bacon,  showing  what  the  cc 
tract  was,  there  is  a  saving  of  the  rights  of  i 
persons  other  than  the  corporation,  and  it 
stated  in  some  form  of  words  that  all  that  t 
corporation  undertook  to  sell  ms  the  type  K 
material  in  the  "Kni^t  lot."  If  that  was  ( 
nature  of  the  transaction  between  the  defmda 
and  l^con.  It  is  not  evidence  of  a  conversicHi 

We  do  not  see  in  what  respect  this  instn 
don  is  open  to  exception.  It  does  not  relate 
a  delivery,  but  to  a  contract  of  sale,  and  ia 
the  effect  that  the  contract  of  sale  would  n 
prove  a,  conversion  of  type  which  it  did  not  i 
dude.  If  the  i^aintiff  had  dented 
tlcular  instructions  than  were  givm  as  to  t 
effect  of  a  delivery  of  the  type  claimed  fey  hi 
to  Bacon  by  the  defendant,  he  should  ha 
asked  for  tbem. 

The  next  part  of  the  charge  which  is  except 
to  is  as  follows:  "The  d^endant  admits  tb 
the  type  came  to  the  ofBce  of  the  corporatii 
in  Boston.  He  says  that  while  the  type  w 
there  the  plaintiff  called  and  gave  him  infc 
mation  as  to  his  claim,  and  that  he  said  to  ti 
plaintiff:  'There  is  the  type;  take  whatever  t 
longs  to  you.'"  The  theory  of  the  defenda 
is  that  if  the  plaintiff  had  type  in  the  office  ' 
the  Littleflelds,  it  had  in  use  become  mix' 
with  type  belonging  to  the  coiporatioD,  ai 
could  not  easily  be  separated.  If  that  is  tm 
and  If  the  defendant  did  not  contiomt  ti 
plaintiff's  claim,  but  said,  "There  is  the  typ 
take  what  is  yours,"  that  would  not  be  evidem 
of  a  conversion.  The  only  objection  to  this  i 
struction  made  in  the  argument  is  that  it  di 
not  refer  to  the  evidence  offered  by  the  |^ 
tiff  tending  to  show  that  the  transaction  wi 
after  the  sale  to  Bacon.  If  tbat  sale  had  i 
(duded  the  type  claimed  by  the  plaintlfl,  u 
had  been  a  conversion  of  it»  it  is  difflcult  tosi 
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howDotcontroTertiDg  the  plain  tiff's  claim  wben 
infonned  of  it  by  bim,  and  telling  bim  to  take 
what  was  his,  before  Uie  delivery  of  the  goods 
to  BacoD,  or  even  after  such  delivery,  would 
prove  a  convernoa.  It  appeared  that  the  type 
claimed  by  the  plalntlfl  was  delivered  by  the 
defendanttoBacon,  with  the  "Knight  lot;'^  but 
no  instructionB  were  asked  as  to  the  effect  of 
such  delivery,  apart  from  the  contract  of  sale. 

The  only  other  exception  is  to  the  instructioD 
that  the  defendant  was  not  responsible  for 
wrongful  acts  of  Bacon  after  he  bad  possession 
of  the  property.  Tbe  only  argmnent  advanced 
In  support  of  this  objection  is  that  the  sale  to 
Bacon  was  a  conversion,  and  made  the  defend- 
ant responsible  for  his  acts.  No  authority  is 
dted  in  support  of  tbia  position,  and  the  argu- 
ment is  not  convincing. 

Steeeptiont  overnUed. 


Frederick  L.  AXES  ef  al.,  Exrs., 

V. 

Benjamin  F.  BROOKS.  Trustee,  et  at. 

1.  Securitiea  were  depoalted  in  the  hands 
of  a  trustee,  and  the  trust  upon  which 
they  were  to  be  held  was  made  to  de- 
pend upon  the  fact  of  the  payment  or 
nonptmnent  of  $5,000  on  or  before  a  cer- 
tain date.  If  paid  as  provided,  they 
were  to  be  held  for  the  indorser  on  cer- 
tain notes  held  by  the  plaintiffs,  and  any 
surplus  arising  was  to  be  paid  over  to 
sncn  indorser;  but  if  not  paid,  they  were 
to  be  held  to  pay  the  notes  to  the  plain- 
tiffft.  The  payment  of  the  money  was 
the  condition  upon  which  the  trust  for 
the  indorser  was  to  arise,  and  upon 
which  the  covenant  not  to  sue  tbe  in- 
dorser was  to  become  operative.  Held, 
that  parol  evidence  is  not  competent 
tovaxT'  the  plainly  ezpreaaed  inten- 
tion of  the  parties  to  the  transaction, 

2.  The  right  of  the  plaintiffs  to  recover 
from  the  trustee  the  moneys  collected 
on  the  securities,  to  be  applied  in  pav- 
ment  of  the  notes  held  by  cheplaintifls, 
is  not  aflbeted  by  the  fact  that  they 
knew  of  the  progress  of  the  collections 
apon  tbe  securities,  and  that  the  in- 
doreer  and  makers  of  the  notes  were  in- 
solvent, and  that  plaintiffs  expected  that 
payment  would  be  made  from  the 
moneys  received  from  the  securities. 

(Suffolk  Slled  January  8, 1887.) 

ON  defendants'  exceptions.  Oterruled. 
Bill  in  equitv  for  an  accounting  and  to  en- 
force specific  performance  of  a  trust  alleged  to 
have  been  created  by  a  certain  agreement  in 
writing,  the  substance  of  which  appears  in  the 
o{rfnion. 

Tbe  bill  sets  forth  that  Benjamin  F.  Brooks 
accepted  the  trust  and  received  the  notes  men- 
tioned, to  be  collected  and  applied  as  pro- 
vided; that  said  Brooks  has  collected  and  re- 
ceived upon  said  certificates  and  notes  the  sum 
of  913,867.30,  and  on  June  26,  1884,  paid  to 
tbe  plaintiffs  the  sum  of  $6,647.fi0;  that  at  tbe 
time  of  such  payment  there  was  due  to  the 
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plaintiffs  upon  the  notes  of  the  Clark  Woolen 
Co.,  from  Brooks  as  trustee,  tbe  sum  of  $S,71<'), 
being  $2,067.50  more  than  said  Brooks  paid  to 
them;  that  Brooks  refused  to  pay  said  sum  of 
$2,067.60,  and  alleges  as  bis  reason  that  be  has 
been  forbidden  by  defiendant  Clark  to  pay  it. 
The  1^11  prays  that  said  Brooks  maybe  oixlered 
to  account  for  and  pay  over  to  the  plaintiffs, 
from  said  $18,867.30  collected,  the  amount  re- 
maining due  and  unpaid  upon  said  notes  of  tbe 
Clark  Woolen  Co. ;  and  that  a  writ  of  subpoena 
may  issue  to  said  Brooks  and  Clark  command- 
ing them  to  appear  and  answer. 

At  the  heanng  before  Holmes,  J.,  the  de- 
fendants offered  to  show  by  certain  evidence 
that  although  tbe  time  for  the  payment  of  tbe 
said  sum  of  $5,000  was  fixed  June  28,  1879, 
in  Boid  agreement,  yet  it  was  not  the  under- 
standing or  intention  of  tbe  parties  that  tbe 
time  of  payment  should  be  strictly  observed 
in  (nrder  that  he  should  be  entitled  to  tbe  bene- 
fits of  the  contract;  and  also  offered  to  show 
that  at  tbe  Ume  when  said  agreement  was  exe- 
cuted, the  maker  of  said  notes,  as  well  as  the 
defendant  Clark,  who  was  an  accommodation 
indorser,  was  insolvent:  that  tbe  plaintiffs 
looked  to  the  receiver's  notes  and  certificates 
for  the  payment  of  said  notes  of  $8,000  and 
$3,500;  thatsaid  receiver's  notes  and  certificates 
could  only  be  realized  through  a  suit  thereon; 
that  the  purpose  of  tbe  agreement  was  to  put 
said  receivers  notes  and  certificates  in  the  hands 
of  Brooks,  for  collection  by  suit,  and  that  it 
was  expected  by  all  parties  such  suit  would  be 
determined  prior  to  June  38,  1879;  that  a  de- 
cree in  favor  of  their  validity  was  obtained 
June  21.  1879,  and  appealed  from  to  tbe  Su- 
preme Court  of  the  United  States,  and  in  con- 
sequence Uiereof  th^  were  not  realized  uptm 
till  June  26, 1864,  when  the  decree  was  affirmed; 
and  said  Brooks  paid  to  the  plaintiffs  $5,000 
and  interest  from  December  38,  1678;  that 
Clark's  services  were  essential  to  tbe  recovery 
upon  said  receiver's  notes  and  certificates,  whicn 
fact  was  largely  the  inducement  for  the  making 
of  said  agreement ;  that  at  no  time  prior  to  June 
36, 1884,  did  the  plaintiffs  make  any  demand 
for  payment  of  the  notes  for  $8,000  and  $2,500. 

The  court  ruled  that  Clark,  having  failed  to 
make  the  payment  of  $5,000  within  tbe  fixed 
time,  was  not  entitled  to  the  benefits  thereof; 
that  time  of  payment  was  of  tbe  essence  of  the 
contract,  and  that  evidence  of  defendants  to 
show  any  other  intention  or  understanding  was 
inadmissible,  and  that  the  words  of  the  con- 
tract were  conclusive  as  to  time.  The  defend- 
ants contended  that  the  silence  of  the  plaintiffs 
during  tbe  period  of  three  years  after  the  ex- 
piration of  the  time  fixed  for  payment  amount- 
ed in  law  to  a  waiver  by  the  plaintiffs  of  a 
strict  compliance  with  the  literal  terms  of  the 
contract  as  to  time  of  payment,  and  that  the 
payment  of  the  sum  witbui  a  reasonable  time 
after  recovery  was  bad  on  said  notes  was,  in 
equity,  a  compliance  with  the  terms,  and  en- 
titled the  defendant  to  the  benefit  of  said  con- 
tract; but  the  court  ruled  otherwise,  and  that 
such  fact  did  not  constitute  a  waiver;  nor  was 
the  payment  a  sufficient  compliance  in  equity 
with  said  contract;  and  a  decree  was  entered 
ordering  Brooks  to  pay  the  sum  of  $3,067.67 
and  interest  from  June  26, 1884,  being  the  bal- 
ance due  (m  said  notes  of  $8,000  and  $2,500 
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above  the  amount  formerly  paid.  To  these 
rulingB  the  defendants  alleged  exceptioiis. 

Mettrs.  Brooks  &  Nichols*  for  defendants: 

I.  Timeisnotof  theessenceof  thecoDtTact,so 
that  tbedefeodant  Clark,  havinf;  failed  to  make 
payinent  of  the  Bum  of  $5,000  on  the  date 
nmited  in  the  contract,  forfeited  all  rights  to 
the  benefit  of  the  contract. 

Barnard  v.  Lee,  87  Mass.  92, 94;  Baron  Alder- 
son,  1  Younge  &  C.  Ezch.  415;  Davis  Sewing 
Machine  Co-  Stone.  181  Mass.  884;  Meehanie$ 
Bank  v.  Lynn,  1  Fet.  876  (36  U.  8.  bk.  7.  L.  ed. 
185):  Seton  v.  &a4e,  7  Ves.  Jr.  265,  278:  Pom. 
Spec.  Perf.  874,  335,  892.  See  iSteefo  t. 
Brandt,  40  Cal.  3;  UArra*  v.  Keyter,  26  Pa. 
249;  Edger^  v.  Peek/iam,  11  Paijje.  862.  861; 
Ex  parte  Hulee.  L.  R.  8  Ch.  App.  1022;  Decamp 
V.  FMp,ti  Serg.  &  R.  823,  326;  Vyse  v.  Fatter, 
L.  R  7  H.  L.  Eng.  &  Ir.  App.  318, 342;  Venum 
T.  SftmAtfTM,  2P.  Wms.  66;  Sanb&mv.  Woodman, 
6  Cadi.  86;  Hoie  v.  Rote,  1  Ambl.  881. 

n.  It  waa  open  to  the  defendants  to  show  by 
the  eyidencG  circumstances  underwhich  the  cod- 
tract  was  made,  its  purpose  and  inducement, 
the  reason  or  ercuse  for  Clark's  not  making  the 
payment  on  the  day  named,  and  the  conduct  of 
the  parties  to  the  contract,  and  what  was  done 
under  it 

Seartett  v.  Stein,  40  Md.  512;  Avatin  t.  Wacks, 
30  Minn.  335, 342;  TJiurfton  v.  Arnold,  43  Iowa, 
43;  King  v.  Ruckman,  21  N.  J.  Eq.  599,  804; 
Grigg  v.  Landte,  21  N.  J.  Eq.  494;  Z«y  v.  Lindo, 
8  Merivale,  81-84;  Barnard  v.  Lee.  97  Mass.  92, 
94,  per  Gray,  J.;  Davie  Sewing  Madiine  Co.  v. 
Stone,  131  Mass.  884;  Meehante*  Bank  v.  Lynn, 
1  Pet.  876  (26  U.  S.  hk.  7.  L.  ed.  185);  Pom.  Spec. 
Peil  %  892,  and  cases  in  note  (1);  Bemingtonv. 
Irwin,  14  Pa.  1^;  Parkin  t.  TkoT<M,  16  Beav. 
69,  63;  Bx^mU  t.  Berry,  8  DeG.  M.  &  G.  284, 
292;  Hearm  v.  Tenant,  18  Ves.  287. 

The  con  tract  of  the  complainants,  as  show  n  by 
the  evidence  offered,  was  such  as  amounted  to 
a  waiver  of  tbe  exact  time  fixed  foe  the  pay- 
ment of  the  $6,000. 

Pom.  Spec.  Perf.  ^  418,  420,  424, 

Mt.  J.  H.  Benton,  Jr..  for  plaintiffs: 

The  silence  of  tbe  plaintiffs,  and  the  fact  that 
they  kept  themselves  iuformed  as  to  tbe  pro- 
gress of  the  suit  upon  the  collateral,  did  not 
amount  in  law  to  a  waiver  of  the  terms  of  the 
agreement,  or  extend  the  time  within  which 
Clark  might  exercise  the  option  given  him  by  it. 

This  is  not  a  case  of  an  ujrecment  to  convey 
something  of  fixed  and  nnt^onging  value  on  or 
before  a  certain  day,  in  which  class  of  cases  the 
time  mentioned  in  the  agreement  is  not.in  equity, 
necessarily  of  the  essence  of  the  agreement,  but 
is  simply  a  case  where  it  is  agrew  that  if  one 
party  pays  a  less  sum  than  tbe  amount  due 
within  a  given  time,  the  other  party  will  release 
the  debt;  and  in  such  cases  time  is  necessarily 
of  tbe  essence  of  the  contract. 

Horn  V.  ConUy,  16  Gray,  652;  Ooldemith  v. 
^ild,  10  Allen.  289;  Barnard  v.  Lee,  97  Mass. 

W.  Allen*  delivered  the  opinion  of  the 
court: 

By  the  agreement,  to  whidi  the  defendant 
Brooks  was  not  a  party,  certain  securities  were 
to  be  placed  in  bis  hands  for  collection;  ifi 
|:5,000  with  interest  should  be  paid  by  tbe  de- 
fendant Clark  to  the  plaintiffs  on  m  b^ore  a  I 
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certain  day,  the  plaintiffs  should  assign  to  Ck 
all  their  rights  and  interest  in  the  securities,  ai 
Brooks  should  hold  the  securities  for  C\aA,  a. 
all  sums  collected  on  them  should  belong 
him.  If  Clark  should  not  pay  $5,000  to  t 
plaintiffs  on  or  before  the  day  named,  Bnx 
should  apply  the  sums  collected  on  the  seci 
ties  to  the  payment  of  the  amount  due  up 
certain  notes  held  by  the  plaintiffs  on  wh 
Clark's  name  appeared  as  an  indorser,  a 
^ould  account  to  Clark  for  the  surplus.  1 
platntiffB  also  covenanted  that,  if  tbe  $6,000 1 
paid  to  them  tm  or  before  the  day  nunied,  tl 
would  not  sue  Clark  upon  the  notes. 

The  intention  of  the  parties  as  expressed 
the  agreement  is  plain.  Time  was  of  tbe 
sence  of  the  contract.  The  trust  upon  wh 
tbe  securities  were  to  be  held  was  made  to 
pend  upon  the  fact  of  the  payment  or  d 
payment  of  tbe  money  within  the  time  flxi 
If  It  was  paid  as  provided,  they  were  to  be  fa 
for  Claifc;  if  not,  they  were  to  be  held  to  i 
tbe  notes  to  the  plaintiffs;  there  was  no  oL 
trust  for  the  plamtiffs.  The  payment  of  i 
money  as  provided  was  the  condition  ui 
which  tbe  trust  for  Clark  (except  as  to  tbe  s 
plus  after  the  full  payment  of  Uie  notes)  wai 
arise,  and  upon  which  the  covenant  not  to  i 
was  to  become  operative.  Parol  evidence 
not  competent  to  vary  this  plainly  exproa 
intention  of  tbe  parties. 

The  plaintiffs  did  not  lose  their  riebts  to  bi 
the  moneys  which  were  collected  upcm  t 
securities  applied  in  payment  of  the  notes 
not  demanding  payment  of  Clark  or  bringi 
suit  against  him  upon  the  notes.  They  lu( 
right  to  wait  uDtu  the  trustee  had  leoeiv 
moneys  which  he  could  apply  on  the  not 
The  explanation  afforded  by  the  offered  e 
deuce,  that  they  knew  of  the  progress  of  t 
collections  upon  tbe  securities,  and  that  Cls 
and  tbe  makers  of  the  notes  were  Insolvent,  a 
that  the  plaintiffs  expected  that  payment  wou 
be  made  from  the  mon^  raceived  from  I 
securities,  is  not  necessary  for  the  presemti 
of  their  rights  against  the  trusted 

Sxeeptione  oeerruled;  decree  affirmed. 


Abraham  TYLER 
e. 

Francis  BRIGHAM  et  aL 

1.  Where  the  owners  of  the  mortgtti 

and  the  mortgage  note  also  beeome  t3 
owners  of  the  mortgagor's  equity 
redemption  by  purchase  at  an  exec 
tion  safe  under  a  judgment  asainst  tl 
mortgagor,  and  the  period  of  redem] 
tion  froiu  the  execution  sale  has  expire 
and  a  deed  was  duly  executed  and  d 
livered  to  them  of  this  equity  of  redem] 
tion,  and  was  duly  recorded,  Md  the 
subsequently  conveyed  the  premise 
described  in  the  mortgage  by  quitclai 
deed  to  the  mortcfacor* — snch  dee 
conveyed  whatever  title  they  bad  1 
the  premiaes,  and  conveyed  an  absdnl 
fte  simple,  if  the  mortfnage  had  merge 
in  the  equity  of  redemption,  and  if  not 
it  convened  the  equity  and  alao  opeiate 
as  an  aasignment  of  the  mor^gage^  ftn 
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OD  accepting  it  plaintiff  became  seised 
of  an  abflolnte  estate  in  fee  simple. 
"2.  Where  it  appears  that  at  the  commence- 
ment of  this  suit  the  original  mortgagee 
did  not  hold  the  mortgage  and  bad  no 
Interest  in  it,  or  in  the  note  secured  by 
it,  and  since  the  oommencement  of  the 
suit  the  holders  of  the  mortgage  have 
oonveyed  both  the  equity  of  redemption 
and  the  mortgage  to  the  plaintiff,  plain- 
tiff cannot  maintain  his  bill  to  re- 
dMm.  aa  there  is  no  ontatandiny 
mortMge ;  but  where  the  master  has 
fonnathat  the  original  mortgagee,  be- 
fore oommencement  of  this  suit  and 
while  be  held  the  mortgage,  had  received 
a  sum  of  money  more  than  sufficient  to 
Mtisfr  the  mortgage  debt,  although  the 
writ  for  the  purpose  of  redemption  has 
been  defeated  oy  the  conveyance  to 
plaintiff  peTuUnte  lite,  jorisdiction  in 
-«qaity  having  attached  the  bill  may  be 
.ntamed  in  order  to  determine  the  e» 
eess  paid  over  the  mortn^  debt* 
And  a  decree  substantially  like  a  judg- 
ment at  law  may  be  entered  for  snch  ex- 
cess in  favor  of  the  plaintiff,  against 
the  executor  under  the  will  of  the  de- 
ceased mortgagee,  to  be  enforced  by 
execution  against  the  goods  and  estate 
of  deceased,  and  execution  for  the  oo8t« 
of  the  suit  against  the  goods,  estate,  and 
body  of  the  executor. 

(inddlesex — Filed  Janoary  IQ,  1887.) 

ON  dtfendants'  appeal.   Decree  reeereed. 
BUI  in  equity  inserted  in  a  writ  to  redeem 
real  estate  from  a  murtgage. 
The  facts  appear  in  tne  opinion. 
2feMn.  J.  O.  Abbott  and  4.  T.  Joalln, 
for  defendants: 

Upon  principle,  tbe  suit  can  only  be  brought 
against  tbe  puiiy  holding  the  mortgage,  the 
person  who  alone  can  discharge  it.  Tbe  answer 
to  such  a  salt  against  tbe  mortngee  after  lie 
has  assigned  all  bis  interest  is  that  no  decree 
■can  be  made  against  him  to  redeem,  because  be 
has  no  mortgage  or  interest  to  be  redeemed. 
The  mortgasor,  after  he  has  conveyed  his 
-equity  of  redemption  in  mortgaged  premises, 
can  only  be  jolaed  with  the  owner  of  the  equity 
in  a  writ  of  entiv  by  the  moi^asee  to  fore- 
close, by  virtue  of  the  statute.  Before  tbe  stat- 
ute was  enacted,  no  such  joinder  could  be 
made. 

Olnaj/  V.  Adams,  7  Pick.  87. 

Mr.  J.  W.  HcDon&ld.  for  plaintiff: 

Tbe  mortgagee,  having  entered  for  breach  of 
■condition,  anahis  possession  not  baring  con- 
lioned  for  three  years  prior  to  tbe  commence- 
ment of  thissuit,  tbe  same  was  pn^pnly  brought 
under  Pub.  Stat.  chap.  181,  §  21.  The  mart- 
gagor  commenced  bis  suit  to  redeem  from  tbe 
mortgage  before  tbe  year  for  redeeming  from 
Ihe  sale  on  execution  bad  expired. 

Bigelow,  Eq.  58,  and  cases  cited. 

All  parties  who  are  interested  in  tbe  taking 
•of  an  account  ahoold  be  made  parHes  to  tbe 
suit  in  whidi  the  account  is  to  be  taken. 

Doody  v.  iVtfrce,  9  Allen,  141;  8  Jones.  Mort. 
1100. 

Francis  Brigham,  the  mortgagee,  was  a  party 
«o  interested. 
2  Mass. 


Bacon  V.  Abbott,  187  Haas.  897. 

The  mortgagor  bad  tbe  right  to  require  the 
mortgagee  to  account  for  the  payment  that  be 
bad  received  toward  the  mortgage,  etc. 

Fnb.  Stat.  chap.  181. 

William  P.  Uolden  and  Charles  M.  Holden 
were  properly  made  parties  to  the  suit,  it  ap- 
pearing that  toe  mortgage  bad  been  assigned  to 
them  before  this  suit.  By  tbe  assignment,  the 
mortgage  did  not  merge  so  as  to  prevent  the 
mortgagor  from  bringing  his  bill  to  redeem. 

1  mil.  Hon.  g  26;  Qnmer  v.  T/uiteh€r,4Qnj, 
fi26;  Hunt  v.  Bunt.  UPick.  874. 

The  ri^ts  of  any  of  the  defendants  are  not 
prejudiced  in  this  suit,  and  tbe  mortgagee's 
representatives  have  no  interest,  legal  or  equita- 
ble, in  the  mortgaged  premises. 

The  court  may,  under  Pub.  Stat.  chap.  181, 
%  86,  award  judgment  and  execution  against  tbe 
executor  of  the  mortgagee  for  the  sum  due  the 
plaintilb  as  found  1^  the  master. 

Aw^  V.  PSeree,  9  AUen,  Ul;  Siuktru  v. 
Bdwhe$,mMtm.m. 

Field.  J.,  delivered  theopinioo  of  the  court: 
This  is  a  bill  in  equity  inserted  in  a  writ  to 
redeem  real  estate  from  a  mortgage  given  by 
the  plaintiff  to  Francis  Brigbam  in  1848.  The 
writ  is  dated  March  10,  1677,  and  service  was 
made  upon  Brigbam  on  Hay  17, 1877.  Subse- 
c^ently,  William  P.  Holden  and  Charles  M. 
Holden  were  made  parties  defendant.  Neither 
the  writ  nor  a  copy  was  deposited  in  the  office 
of  tbe  clerk  of  the  court,  until  the  entry  in 
June,  1877,  which  must  be  taken  as  the  time  of 
tbe  commencement  of  the  suit.  Gen.  Stat, 
chap.  140,  %  24. 

At  that  Ume  William  P.  Holden  and  Charles 
M.  Holden  were  tbe  owners  of  the  mortgage 
and  tbe  mortgage  note,  by  an  assignment  dated 
April  7,  1877,  and  duly  recorded  on  April  9, 
1877.  On  the  10th  day  of  March,  1877,  they 
also  became  the  owners  of  the  plaintiff's  equity 
of  redemption  in  tbe  mortgaged  real  estate  by 
purcbase  at  a  sheriff's  sale  under  an  execution 
usued  upon  a  judgment  In  an  action  against 
the  plaintiff,  in  which  bis  equity  of  redemp- 
tion bad  been  attached  on  mesne  process  on 
June  21, 1876,  and  a  deed  was  duly  executed 
and  delivered  to  tbem  of  this  equity  of  redemp- 
tion and  was  duly  recorded.  On  May  18, 1678, 
tbe  Holdens  conveyed  the  premises  described  in 
the  mortgage  by  quitclaim  deed  to  the  plaintiff. 
At  the  time  of  this  conveyance,  more  than  one 
year  had  expired  from  tbe  levy  of  execution 
upon  tbe  plaintiff's  equity  of  redemption,  and 
tbe  plaintiff's  right  of  redemption  from  the  sale 
on  execution  to  tbe  Holdens  was  gona  When 
they  conveyed  to  tbe  plaintiff,  uie  mortgage 
had  merged  in  the  equity,  unless  the  agreement 
between  the  Holdens  and  the  i^aintifl,  that 
they  sbould  purchase  tbe  eqid^  and  bold  tbe 
premises  in  trust  for  bim,  prevented  such  a 
merger.  Tbe  quitclaim  deed  from  the  Holdens 
to  the  plaintiff  conveyed  whatever  title  they 
bad  to  premises,  and  conveyed  an  absolute  fee 
simple  if  the  mortgage  bad  merged  in  the  equity 
of  redemptioD;  and  If  it  had  not,  tbe  deed  con- 
veyed tbe  equity,  and  also  operated  as  an  as- 
simmeot  of  tbe  mortnge;  and  on  accepting 
tins  deed,  tbe  plaintiff  became  seised  of  an  ab- 
scdute  estate  in  fee  simple.  See  Hunt  v.  Hunt, 
UPick.  874. 
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It  thus  appeara  that  at  the  commencemeiit  of 
thb  suit  FraDcis  Bri^bam  did  Dot  bold  the 
mortgage,  and  bad  no  interest  in  it,  or  in  the 
note  oecured  by  it,  and  that  since  tbe  com- 
mencement  of  this  suit  tbe  Holdens  have  con- 
veyed both  tbe  equitj;  of  rrfemption  and  the 
mortgage  to  tbe  plaintiff.  Tbe  plaintifl  cannot 
maintain  his  bill  to  redeem,  as  there  is  no  out- 
Btanding  moru^age.  The  master  has  found  that 
Francis  BrigEam  recdved,  before  the  com- 
mencement m  Uiis  suit  and  while  he  held  the 
morti|^e,  a  sum  of  money  more  than  sufficient 
to  satisfy  the  mortgage  debt,  and  that  tbe  ex- 
cess, with  all  due  sllowances,  and  with  interest 
up  to  the  date  of  the  writ,  amounts  to  $845.87. 
This  sum  tlie  plaintiff  could  have  recovered  of 
Brigbam,  in  an  acUon  of  contract,  if  no  suit  for 
redemption  had  been  brought.  Pub.  Stat.  chap. 
181,  ^  48;  Gen.  Stat.  chap.  140,  §  60. 

The  plaintiff  properly  brought  a  bill  to  re- 
deem the  land  from  this  mortgage;  at  the  com- 
mencement of  tbe  suit  this  mortgage  was  out- 
standing, and  although  Brigbam  nad  before 
this  assigned  the  mortage  to  the  Holdens,  he 
was  properly  made  a  defendant,  because  he 
was  interested  in  the  accotmt  to  be  taken.  In 
this  suit,  if  the  mortgage  had  remained  in  tbe 
hands  of  tbe  Holdens,  and  if  it  appeiured  that 
either  Brigham  or  the  Holdens  bad  received 
more  than  was  due  upon  the  mortgage,  the 
plaintiff  would  have  been  entitled  to  "judg- 
ment and  execution,"  against  the  defendanls, 
"  jointly  or  severally,  as  the  case  may  require, 
for  the  sums  received  by  them  or  either  of  them 
respectively,"  beyond  the  amount  due  on  the 
mortgage.   Pub.  Stat.  chap.  181,  ^  86. 

The  suit  for  tbe  purpose  of  redemptiou  has 
been  defeated  by  tbe  conveyance  made  by  tbe 
Holdens  to  tbe  plaintiff  pendente  lite,  but  juris- 
diction in  equity  bavlng  attached,  the  bill  may 
be  retained  m  order  to  determine  whether  Fran- 
cis Brigbam  received,  while  he  held  the  mort- 
gage, more  than  the  amount  of  the  mortgage 
debt;  and  this  having  been  found,  a  decree  may 
be  entered  for  tbe  plaintiff.  As  Francis  Brig- 
ham  has  died  during  the  litigation  and  Rufus 
H.  Brigbam,  the  executor  of  his  estate,  hasap- 
peared  and  defended  the  suit,  the  decree  should 
be  substantially  like  a  judgment  at  law. 

Tlie  decree  entered  in  the  eem  it  reverted;  the 
Ijill  should  be  dismissed  as  to  William  P.  Holden 
and  Charles  M.  Holden,  and  a  decree  should  be 
entered  that  the  plaintiff  recover  of  Rufus  H. 
Brigbam,  as  be  is  executor  of  tbe  will  of  FYancis 
Brigbam,  deceased,  tbe  sum  of  $845.37,  with 
interest  from  tbe  date  of  the  writ,  as  debt  or 
damages,  and  that  the  plaintiff  recover  his 
costs  of  suit  of  Rufus  H.  Brigbam;  and  that 
execution  as  at  common  law  issue  for  said 
debt  or  damages,  against  the  goods  and  estate 
of  said  Francis  Brigham.  deceased,  in  tbe 
bands  of  said  Rufus  H.  Brigham,  executor,  and 
that  another  execution  for  said  costs,  to  be 
taxed  by  tbe  clerk,  issue  against  the  goods,  es- 
tate, and  body  of  the  said  Kufus  H.  Brigham. 
See  Look  v.  Luce,  186  Hass.  340. 

So  ordered. 


WiUIam  MINOT.  Jr. 

ESTATE  OF  John  P.  HEALEY. 

1.  Where  tbe  obligation  of  the  anretiea 
108 
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on  tbe  bond  of  an  exeemtor  was  d 

nitely  limited  to  "  tbe  prooeeda  of 
real  estate  that  may  be  sold  for  tbep 
ment  of  his  debts  and  legaciea,"  wt 
the  sureties  were  not  to  be  held  : 
sponaible  for  tbe  proceeds  of  n 
•state  sold  by  the  executor,  the  pi 
eeeda  whereof  were  becriieathed  to  li 
In  trnat  to  be  disposed  of  by  him  i 
charitable  porpoaes,  in  his  capac 
of  trustee,  it  by  no  means  follows  tl 
he  was  not  responsible  therefor  as  i 
ecutor,  or  that  the  money  received  fn 
the  sale  of  real  estate  was  not,  as  agaii 
him,  of  the  goods  and  chattels,  ngl 
and  credits  of  the  estate,  which  he  v 
bound  faithfully  to  administer  in  1 
execution  of  the  wilL 
2.  On  the  death  of  the  executor,  the  t 
mlnistrator  cle  bonis  non,  havi 
already  recovered  by  action  upon  t 
executor's  bond  the  balance  of  the  p 
sonal  property,  after  certain  deductic 
which  the  executors  bad  failed  to  deT< 
to  the  purposes  of'  the  trust,  ni»7' m 

Jirove  a  claim  for  the  amount  reoefv 
rom  the  sale  of  the  real  estate  belb 
the  coiMDilssfawiers  of  InaolTaaej  ' 
the  estate  of  the  ezeentor. 
8.  Where  the  mode  which  the  testator  h 
provided  for  the  execution  of  his  fi 
was  that  the  whole  real  estate  shonld 
turned  into  money,  which  sum  woi 
be  subjected  to  his  debts  and  legaci 
the  residue  of  the  whole  estate  bei 
bequeathed  to  the-executor  in  trust,  t 
power  and  direction  to  sell  the  rs 
estate  and  emvert  it  into  mow 
was  not  a  personal  tmst.but  wascc 
ferred  upon  whomsoever  might  execo 
the  will,  and  receive  the  money  to  c 
vote  to  the  purposes  of  the  will.' 

4.  Although  the  executor  did  not  set 
his  accounts  a^  executor,  nor  transl 
the  residue  to  himself  as  trustee,  yet, 
it  is  found  ttiat  there  are  no  debts  ai 
legacies  unpaid,  if  he  distinctly  dev< 
ed»  as  trustee,  any  of  the  funds  to  t 
charitable  purposes  contemplated  1 
the  will,  to  that  extent  the  damac 
should  be  reduced:  by  his  total  Cailu 
to  account,  either  as  executor  > 
trustee,  in  an  action  against  his  ests 
in  insolvency,  be  cannot  throw  up 
one  claiming  tbe  property  the  burd 
of  showing  that  he  bad  not  lawfully  f 
pended  the  fund. 

(Suffolk  Filed  January  8,  JSej.i 

ON  report.  Jtidgment  on  ^tiding. 
Appeal  from  the  disallowance  of  t 
plaintiffs  claim  by  tbe  commissioners  awoii 
ed  to  receive  and  examine  the  estate  of  Jol 
P.  Healey,  late  of  Boston,  deceased,  said  esu 
having  been  duly  represented  insolvent  la  t 
probate  court.  At  the  trial  in  the  aupiei 
court  before  W.  Allen,  J.,  without  a  juiy,  tl 
following  facts  appeared  :  Jobn  Percfval  di 
in  1862,  leaving  a  will  dated  Aug.  26.  IM 
which  was  duly  allowed  by  tbe  probate  com 
Oct.  26,  1863,  and  John  P.  Healey.  who  wi 
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named  as  executor  in  the  will,  was  duly  ap- 
pointed and  qualified  on  the  same  day.  On 
Har  80, 1868,  Healey  filed  an  inventory  of  the 
real  and  posonal  estate,  but  filed  do  account 
of  the  settlement  of  said  estate,  and  the  docket 
of  the  probate  court  shows  no  proceedings  in 
that  estate  from  the  filing  of  the  inventory  to 
the  date  of  Uealey's  death,  Jan.  4,  1882.  By 
the  inventory  filed  it  aiipeared  that  Perdval 
left  personal  estate  appraised  at  $34,857.82,  and 
real  estate  appraised  at  $4,800.  Healey  paid 
all  the  pecuniuy  legacies  and  delivered  to  the 
perBons  entitied  to  specific  legacies  the  articles 
Bequeathed  to  them,  and  paid  funeral  ex- 
penses, and  debts,  and  administration  expenses 
of  the  estate.  He  received  from  the  personal 
property  |35,847.0S,  and  the  debts,  pecuniaiy 
le^^ies,  expenses,  etc..  amounted  to  $20,773.84, 
leaving  a  residue  of  tbe  personal  property  to 
be  di^KMed  of,  in  accordance  with  the  provi- 
sions of  the  will,  of  $4,578. 69,  together  with 
the  sum  of  $4,700,  which  he  had  received  from 
a  sale  of  the  real  estate.  Tbe  only  evidence 
which  was  offered  to  show  what  was  done  with 
the  residue  is,  that  previous  to  1868  be  had 
kept  an  account  book  of  the  fund  left  by  Per- 
eival,  by  which  it  appeared  that  on  Nov.  10. 
1866,  be  paid  $600  each  to  two  charitable 
societies,  and  on  Feb.  36,  1867,  he  paid  $100 
to  another  charitable  society,  all  out  of  this 
fund,  and  receipts  of  these  sums  were  found 
among  his  papers.  Healey  was  executor  and 
trustee  for  quite  a  number  of  estates,  and  In 
1868  gave  up  keeping  books  of  account  of  bis 
trusts  and  private  affairs.  Otis  Norcross  was 
appointed  administrator  of  Healey's  estate, 
the  court,  on  Jan.  16,  1882,  and  on  Jan.  8, 
1888.  represented  the  estate  insolvent,  and 
commissfouers  were  duly  appointed,  etc.  On 
Dec.  6,  1882.  William  Minot,  Jr.,  was  ap- 
iwinted  by  the  probate  court  administrator 
de  bonit  non  wiui  the  will  annexed  of  the 
estate  of  said  Perdval,  Minot  presented  a 
claim  before  the  said  oommissioneTS  on 
Healey's  estate,  for  the  balance  of  Perclval's 
estate,  over  and  above  the  amount  paid  by  him 
for  debts,  legacies,  and  expenses,  which  Maim 
was  disallowed,  and  he  filed  Ms  claim  of 
appeal  in  this  proceeding  in  this  court.  Said 
Minot  also,  on  Jan.  17,  1888,  obtained  leave 
from  tbe  probate  court  to  bring  an  action  on 
the  bond  given  by  Healey  as  executor  of  Per- 
fdval's  will,  and  he  brought  an  action  wdnst 
the  sureties  od  said  bond,  Jan.  24,  IwS,  in 
which  be  recovered  the  balance  of  said  person- 
al property,  $4,508.69,  less  the  said  payments 
to  charities,  amounting  to  $1,100.  and  less  said 
Healey's  commissions,  but  did  not  recover  said 
sum  of  $4,700,  the  proceeds  of  the  sale  of  said 
real  estate.  In  this  proceeding  said  Minot 
seeks  to  be  allowed  to  prove  against  Healey's 
estate  said  sum  of  $4,7w,  with  iDterett  thereon 
from  Feb.  25,  1867. 

The  defendant  contended  (1)  that  the  plain- 
tift  as  administrator  de  bonit  non  was  not 
entitled  to  the  proceeds  of  the  real  estate  sold 
by  Healey;  (2)  that  if  the  plaintiff  wasentitled 
to  said  proceeds,  if  unexpended  by  Healey  in 
accordance  with  the  provuioos  of  the  wU),  tbe 
burden  of  moot  was  on  the  plaintiff  to  show 
that  said  Healey  had  not  so  expended  said 
sums;  ^8)  that  plaintiff  was  not  entitled  to 
maintam  this  acnon.  But  the  presiding  Judge 
2  Mam. 


ruled  that  the  plaintiff  was  entitled  to  maintain 
the  action,  and  that  the  burden  of  proof  was  on 
the  defendant  to  account  for  said  money,  and 
found  for  plaintiff  In  the  sum  of  $4,700,  and 
interest  from  Feb.  3S,  1867:  and  at  the  defend- 
ant's request  reported  the  case  for  the  deter- 
mination of  the  full  court. 

Mettrt.  Hutchina  ft  Wheeler,  for  Otis 
Norcroes,  Administrator: 

Where  a  trust  or  a  trust  power  Is  given  to  an 
executor,  he  may  execute  it,  althougn  he  has  re- 
nounced the  executorship. 

Tainter  v.  Clark,  18  Met.  220;  Crmktin  v. 
^erton,  21  Wend.  480 ;  Jvdttm  v.  Oibbont,  5 
Wend.  224:  Mood^a  Lesaee  v.  Fulmer.  8  Grant. 
Gas.  17. 

An  administrator  de  bonit  non,  therefore, 
cannot  recover  the  proceeds  of  real  estate  sold 
by  an  executor  imder  a  tni^  power  in  the  will. 

Clay  V.  Willit,  1  Barn.  &  C.  864. 

And  tbe  proper  party  to  Ining  an  action  for 
its  recover^'  is  a  new  trustee  to  be  appointed  by 
the  court. 

Dunning  v.  Ocean  'Nat.  Bank,  6  Laos,  296. 

The  trust  being  tbe  proceeds  of  land  con- 
verted into  money  under  the  power  given  in 
the  will,  and  the  purpose  for  which  the  testator 
directed  Its  converdon  having  failed.  It  will  be 
treated  by  tbe  court  as  not  having  been  con- 
verted at  all,  and  will  go,  as  if  it  werestill  land, 
to  the  heirs  at  law. 

Aekroydv.  Smiihton.  1  Bro.  Cb.  Cas.  508; 
8.  a  1  White  &  T,  L.  Cas.  6th  ed.  1172-1204. 

In  Eopkinton  v.  EUit,  10  Beav.  169,  a  testa- 
tor gave  bis  real  and  personal  estate  to  trustees 
to  be  converted  into  money,  and  out  of  the 
mone^  arising  from  tbe  sale  to  pay  certain 
legacies  and  annuities,  and  the  residue  to  sucb 
charities  as  thev  should  select,  and  the  trustees 
sold  the  land ;  ft  was  held  that  that  part  of  tbe 
fund  ursine  from  the  real  estate  could  not  be 
applied  in  raarl^  on  account  of  the  Mortmain 
Act;  that  this  part  of  the  gift,  therefore,  fitted; 
that  the  conversion  was  for  the  purposes  of  the 
will,  and,  those  purposes  having  failed,  it  would 
be  treated  as  not  having  been  made  as  to  those 
persons  who  did  not  take  under  the  will,  and 
therefore  went  to  the  heir  at  law  and  not  to  the 
next  of  kin.   To  tbe  same  effect  are — 

Jmua  V.  Mitfkell,  1  Him.  &  Stu.  290;  Brook 
V.  Badtof,  L.  R.  3  Ch.  App.  Cas.  672;  Robin- 
mm  V.  Taylor,  2  Bro.  Cb.  Cas,  589;  Hamilton 
V.  Foote,  0  Ir.  R.  Eq.  572. 

There  was  no  evidence  at  the  trial  that  Healey 
had  not  paid  out  this  sum  of  money  in  chan- 
ties, and  tne  court  erred  in  ruling  that  the  bur- 
den was  not  on  tbe  plaintiff  to  show  this. 

The  cases  of  Whitey.  JHtaon,  140  Mass.  851, 
and  Choate  v.  Arrington,  116  Mass.  652,— in 
which  it  was  decided  that  the  burden  was  upon 
the  sureties  on  an  executor's  bond  to  account 
for  an  estate  that  was  abown  to  have  been  re- 
ceived byanexecutor, — being  actions  on  probate 
bonds,  were  governed  bv  Gen.  Stat.  chap.  101, 
§  28,  and  Pub.  Stat.  cbap.  148,  §  20,  which 
provide  that  in  an  action  on  tbe  oond  of  an 
executor  or  administrator  for  not  accounting 
for  the  estate,  execution  stiall  be  awarded  "for 
the  full  value  of  all  the  estate  of  the  deceased 
that  has  come  to  the  bands  of  the  executor 
or  administrator,  and  for  which  he  dull  not 
satisfactorily  aoxtunt." 

The  statute  in  those  cases  threw  the  bur- 
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den  of  proof  on  the  defendanta.  In  this  case, 
however,  vbicb  is  not  an  acttoo  on  a  bond, 
the  statute  does  not  applj,  and  there  seems 
no  reason  why  the  buraen  aboold  not  be  on 
the  plaiatiS  to  show  that  Healef  baa  not  exe- 
cuted hia  trust. 

"  If  the  charse  consist  in  a  criminal  neglect 
-of  duty,  as  the  law  presumes  the  affirmative, 
the  burden  of  proof  of  the  contrary  ia  thrown 
on  the  other  par^," — that  ia,  the  party  aver- 
rioE  the  neglect. 

Story,  J.,  in  United  Statet  v.  Hayward,  2 
Gall.  486,  498.  See  also  WUliavM  y.  Eatt 
India  Co.  8  East.  102;  HartweU  t.  Root,  10 
Johns.  845;  Phdp$  v.  Cutler,  4  Gray,  187; 
fhvntiner.  FYoat,  8Boa.&P.802. 

In  these  cases  the  court  held  that  where  a 
neglect  of  duty  was  charged,  the  burden  of 

f»roving  the  neglect  was  oo  the  party  alleging 
t,  although  it  involved  proving  a  negative. 
1  GreeiU.  Ev.  §  80. 

In  Oretnouffh  v.  Wellei,  10  Cush.  571,  the 
court  said  that  aa  it  was  a  reasonable  and  Just 
nrosumptioD,  in  the  absence  of  controlling  evi- 
dence, that  every  one  would  do  acts  required 
of  him  in  the  performance  of  a  duty  or  a 
trust,  they  would  presume  that  a  trustee  who 
was  required  to  make  a  conveyance  had  done  so. 

This  proceeding  is  not  the  proper  form  of 
remedy  to  be  pursued  for  this  funa.  The  pro- 
ceeds of  real  estate  sold  by  an  executor  are  never 
leooverable  In  action  at  uw,  but  only  1^  a  suit 
in  equity. 

8  Wma.  Exrs.  Perkins'  ed.  pp.  1681,  1684; 
Clay  V.  Willit,  1  Bam.  &  C.  864. 

This  is  an  appeal  from  a  report  of  commis- 
sioners appointed  to  receive  and  examine 
-claims  against  an  insolvent  estate,  under  Pub. 
Stat.  chap.  187. 

It  is  said  by  Gray,  CA.  J.,  in  Deane  v.  Gald- 
wU,  127  Mass.  242.  246,  that  equitable  claims 
could  not  be  proved  before  the  commissioners, 
but  that  a  suit  in  equity  should  be  brought 
which  should  proceed  ao  far  as  to  establi^  the 
amount  due.  The  reason  is  that  the  statute 
provides  that  an  appeal  from  a  finding  of  the 
-commissioners  shall  be  tried  at  common  law  in 
the  superiOT  or  supreme  judicial  court. 

Pub.  Stat  chap.  187,  |^  11, 18. 

Mr.  E.  M.  Jolmsoii,  for  pluntifl; 

Buttrick  v.  King,  7  Met.  30,  is  a  case  directly 
in  point.  In  that  case  G,  by  will,  gave  hu 
executrix  [wwer  to  sell  land,  giving  her  the  use 
for  life,  but  directing  at  her  <teath  the  proceeds 
should  be  divided  among  bis  children.  The  ad- 
ministrator de  b<mi$  non  of  the  original  testator 
was  held  entitled  to  recover  of  the  admiaistra- 
torof  the  ori^oal  executrix  the  proceedsof  the 
real  estate  sold  by  her  under  the  will. 

Since  the  administrator  de  bonis  non  of  Per- 
cival'a  estate  bad  the  right  to  sue  the  adminis- 
trator of  Healey's  estate  for  the  proceedsof  the 
real  estate  sold  byHealev  as  executor,  and  the 
administrator  of  Healey  s  estate  had  declared 
the  estate  insolvent,  it  was  the  duty  of  the  ad- 
ministrator de  bonis  non  of  Percival's  estate  to 
present  his  claim  before  tbe  commiwtoners  ap- 
pointed in  the  manner  prescribed  by  the  statute 
m  relation  to  the  proof  of  claims  against  the 
insolvent  estates  of  deceased  persons;  and  if  he 
had  not  done  so  he  would  have  been  barred 
from  recovering  the  proceeds  of  said  real  estate 
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ftom  the  admlnbtratOT  of  Baiier,  nnder  the 
provirionsof  Pub.  Stat  chap.  187,  %  10. 

Devens.  J.,  delivered  the  opinion  of  the 
court: 

In  White  V.  Ditton,  140  Mass.  851,  it  was  held 
that  the  sureties  on  the  bond  of  Healey.  aa  ex- 
ecutor of  Percival,  were  not  responsible  in  view 
of  the  limited  character  of  the  bond  iciven  by 
them  previous  to  the  Statute  of  1880.  diap.  t& 
(Pub.  Stat.  chap.  120,  g  5),  for  the  proceeds  of 
the  real  estate  which  had  been  sold  under  a  di- 
rection by  the  testator  to  this  executor  named, 
"or  to  whom  should  execute"  the  will,  to  con- 
vert Ida  real  estate  into  money.  When  real  n- 
tate  had  been  cbanoed  Into  money  Tirtne  of 
a  power  In  the  will,  it  was  not,  In  our  view, 
that  personal  pn^ierty  for  the  administration  of 
which  the  sureties  became  responsible.  So  far 
as  the  real  estate  was  concerned,  their  obliga- 
tion was  definitely  limited  to  "the  proceeds  of 
his  real  estate  that  ma^  be  sold  for  the  payment 
of  bis  debts  and  legacies." 

By  the  will  of  Percival,  the  whole  proper^, 
after  payment  of  certain  debts  and  l^ndes, 
was  bequeathed  to  Healey,  who  vras  also  execu- 
tor, in  trust,  to  be  disposed  of  bybimforcfaan- 
Uble  purposea  Healey  never  settled  any  ac- 
count as  executor,  nor  did  any  definite  act  io 
the  probate  court  by  which  it  could  beheld  tlut 
be  had  discharged  himself  in  the  capacity  of 
executor,  and  bad  accepted  the  trust  imposed 
On  him,  and  thus  thereafter  held  the  property 
as  trustee.  But  while  the  sureties  were  held 
not  to  be  responsible  for  the  proceeds  of  real  es- 
tate sold  by  Healey,  it  by  no  means  f<^ows  that 
he  was  not  responsible  therefor  as  executor,  or 
that  the  money  received  from  the  sale  of  tbe 
real  estate,  was  not,  aa  against  bim.  of  the 
goods  and  chattels,  rights  and  credits  of  tbe  es- 
tate, wliich  be  was  bound  faithfully  to  admin- 
ister in  the  execution  of  the  will. 

That  in  some  form,  and  to  some  one.  the  es- 
tate of  Healey  must  respond  for  the  money  re- 
ceived by  him  from  the  sale  of  tbe  real  estate 
of  Percival,  must  be  conpeded.  Marcel  v.  Bab- 
bitt, ante,  p.  824. 

The  question  before  uais  whether  the  admin- 
istrator de  bonit  non  of  Percival  may  now,  aa 
"the  goods  and  estate  of  the  deceased  not  al- 
ready administered,"  prove  a  claim  for  the 
amount  received  by  H«dey  from  tbe  sale  of  tbe 
real  estate  before  the  commissioneis  of  insc^ 
vencv  on  his  estate.  The  administrator  de  boms 
non  das  already  recovered  by  action  upon  the 
executor's  bond  of  Healey,  the  balance  of  the 
personal  ]Ht)perty,  after  certain  deductions, 
which  Healey  bad  failed  to  devote  to  the  pur- 
poses of  the  trust.  It  is  urged  that  as  soon  as 
tbe  sale  of  tbe  real  estate  was  made.tbe  proceeds 
belonged  not  to  Healey  as  executor,  hut  as  trus- 
tee. It  was  tbe  mode  which  the  testator  had 
provided  for  tbe  execution  of  bis  will  that  the 
whole  real  estate  should  be  turned  into  money, 
which  sum  would  be  subject  to  his  debts  and 
legacies,  the  residue  of  the  whole  estate  being 
b^ueathed  io  trust.  The  power  and  direction 
to  sell  the  real  estate  and  convert  it  into  money 
was  not  a  personal  trust,  but  conferred  upon 
whoever  might  execute  the  will,  who  would  re- 
ceive the  money  to  devote  to  the  purposes  <tf 
the  will.   If  Healey  had  declined  to  execute  the 
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will,  and  &n  administrator  with  the  will  annexed 
bad  been  appointed,  he  miffbt  have  sold  the  real 
■estate,  bat  ne  would  have  held  the  [ooceedB  as 
the  assets  of  the  estate,  and  not  of  the  legatee  in 
trust,  who  had  no  right  in  the  proceeds  of  the 
real  estate  speciflcaUy.  If  H«dej  had  com- 
menced the  execution  of  the  will,  bad  sold  the 
real  estate,  under  the  authority  jjiven,  and  with 
the  proceeds  in  his  possession  bad  then  resif^ied 
his  office  or  been  removed  therefrom,  it  could 
not  have  been  necessary  to  appoint  an  adminis- 
trator de  bonis  non  to  receive  the  personal  prop- 
«rty  not  administered,  and  also  a  trustee  to  re- 
ceive tbe  proceeds  of  tbe  real  estate.  The  whole 
-of  it — that  which  was  orieinally  personal,  and 
that  which  had  lieen  lawiully  converted  from 
realty  to  personalty  by  the  authority  of  the  will — 
was  of  tbegoods  ana  estate  not  already  admin- 
istered. Whether  in  tbe  case  at  bar,  after  tbe 
administrator  debonUnon  shall  have  recovered 
against  the  estate  of  Healey,  it  shall  be  deter- 
mined that  a  new  trustee  can  be  appointed  to 
execute  the  charitable  trust  upon  which  tbe 
residue  was  bequeathed,  and  whether,  if  he 
•cannot,  the  next  of  kin  may  have  a  claim  a^nst 
that  part  of  tbe  residue  which  was  originally 
personal^,  or  whether,  if  so,  tbe  helrn  at  law 
we  aititled  to  assert  a  right  as  against  the  pro- 
ceeds of  the  real  estate, — as  well  as  other  ques- 
tions which  have  been  suggested, — need  not 
now  be  decided.  As  the  matter  stands,  the 
funds  which  were  in  tbe  hands  of  Healey  were 
the  goods  of  tbe  testator,  subject  to  administra- 
tion, even  If  tlie  mon^  was  derived  from  the 
«le  of  land,  made  by  him  for  the  purpose  ^ 
converting  it  into  personal  property  in  accord- 
ance with  the  direction  of  the  will. 

The  case  of  Buttriek  v.  jSVnff,  7  Met.  80,  sus- 
tains the  view  we  liave  taken.  A  husband  re- 
served and  created  a  trust  fund  primarily  for 
the  benefit  of  bis  wife,  who  was  to  receive  tbe 
income,  and  at  her  decease  tbe  property  was  to 
be  divided  among  his  children,  llie  wife  had 
power  to  sell  and  convey  any  part  of  the  prop- 
erty, but  it  was  directed  that  tbe  proce^  of 
the  sale  should  be  subject  to  be  divided  among 
bis  children  as  he  had  previously  directed  the 
property.  Under  this  authority  she  sold  lands, 
took  notes  therefor,  which  after  her  death  were 
paid  to  her  administrator.  It  was  held  that 
tbe  administrator  de  bonis  non  of  the  husband 
was  entitled  to  recover  of  tbe  administrator  of 
the  wife  tbe  moner  in  bis  hands,  received  by 
him  in  payment  of  tbe  notes.  "The  adminis- 
trator de  bonis  non  of  the  husband,"  says  Cfii^ 
Juatiee  Shaw,  "is  the  proper  person,  we  think, 
totake  and  administer  the  fund,  because  if  there 
should  still  be  debts  due  from  tbe  testator,  as 
tiieie  m^y  be,  notwithstanding  tlie  lapse  of 
time  on  covenants  of  real  estate,  or  the  like,  the 
-creditors  would  be  entitled  to  payment  before 
tite  legatees.  Otherwise  the  administrator  de 
bonis  nan  will  be  bound  to  pay  over  to  the  lega- 
tees according  to  the  will." 

We  are  of  opinion  that,  in  the  case  at  bar,  the 
administrator  de  bonis  non  was  entitled  to  prove 
against  the  estate  for  the  amount  received  by 
Healey  as  the  proceeds  of  real  estate. 

The  inquiry  remains,  whether  the  burden  is 
upon  the  plaintiff  to  show  that  the  sum  thus  re- 
-oeived  has  not  been  paid  out  in  ctiarities,  in 
execution  of  the  trust,  upon  which  he  was  en- 
titled to  receive  the  readue.  Although  Heal^ 
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did  not  settle  his  account  as  executor,  nor  trans- 
fer this  residue  to  himself  as  trustee,  yet  as  it 
is  found  that  there  were  no  debts  and  legacies 
unpaid,  if  he  distinctly  devoted,  as  trustee,  any 
of  the  f  uuds  to  tbe  charitable  purposes  contem- 
plated by  the  will,  to  that  extent  tbe  dam^es 
should  be  reduced.  Of  such  deduction  he  has 
heretofore  had  tbe  full  benefit,  apparently. 
White  V.  Ditmm,  supra. 

He  wboUv  failea  to  account  as  executor  or 
Unistee;  had  he  rendered  accounts  In  tbe  proper 
court,  he  then  would  liave  been  required  to 

Sroduce  vouchers,  receipts,  or  other  proper  evi- 
ence  of  payment.  It  would  certainly  be  a 
curious  anomaly  if,  by  failing  to  account,  he 
could  throw  upon  ooeclaimiag  tbe  property  the 
burden  of  showing  that  be  had  not  lawfulljr 
expended tfaefnnd.  TheadminiBtratordeAmts 
ntm,  who  succeeds,  can  have  no  knowledge  in 
relation  to  tbe  dealing  of  the  executor  with  the 
property,  who  lias  himself  a  distinct  dutv  to  ac- 
count for  it.  White  v.  Ditson,  supra;  Choate  v. 
Arrington,  116  Maas.  552. 

Upon  the  sum  found  due  by  defradant,  in- 
terest diould  be  allowed  from  Feb.  26,  1867, 
for  reasons  fully  stated  In  White  v.  Ditson,  su- 
pra. 

The  defendant  contends  that  if  the  plaintiff 
has  anv  remedy,  it  is  in  equity  only,  and  that 
equitable  claims  are  not  provable  before  com- 
missioners in  insolvency,  but  such  liabilities 
were  made  provable  by  stat  J 884,  chap.  298. 

Judgment  on  finding. 


Dorcas  H.  GtJHMINOS 
ff. 

Joseph  H.  CUMHmOS  et  ai. 

1.  By  the  common  law  the  husband  had  the 
right  to  make  the  wife's  choses  in  action 
his  own  by  reducing  the  same  to  posses- 
sion, and  her  money  became  absolately 
his  own.  Hence,  whers  the  IwabMul 
canaea  aharea  of  atoek  In  a  bank, 
bouffht  hj  his  wife'a  noaey*  to  be 
■neo  in  hlB  own  name,  he  holda  the 
absolute  lesal  title  to  them,  and  leKia* 
lation  which  subsequently  changes  the 
rights  of  married  women  in  regard  to 
property  ha£  no  offeet  upon  hla  Teatad 
righta. 

2.  No  reduction  to  poaaeaalon  the 
hoaband  was  neceaaary  where  the 
certifleate  for  the  shares  was  originally 
Issued  in  hla  name,  and  he  was  accepted 
by  the  bank  as  the  owner  of  the  stock, 
although  the  original  certificate  re- 
mained in  the  possession  of  the  wife;  or 
where  he  exercised  absolute  control  over 
it,  and  took  in  his  own  name  a  second 
certificate  in  the  new  bank,  which  latter 
certificate  never  passed  into  the  hands 
of  his  wife. 

3.  If  the  huaband  knew  that  his  wife  bad 
the  old  certificate,  this  fact,  together 
with  the  fact  that  he  indemnified  the 
bank  on  the  laaue  of  the  new  certifi- 
cate, manifeated  bis  intention  to  re- 
duce the  shares  to  his  own  poaaeaaloni 
(uid  thlBisBtmigt^ened  bythefaottbat 
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he  acted  as  owner  of  the  stock  in  bis  re- 
lation with  the  bank,  reserving  the  in- 
come and  nsin&r  it  for  his  own  |>nrpo8es 
without  objection  from  his  wife,  and 
finally  disposed  of  the  shares  by  will. 

4.  The  fiLct  that  he  ga.ve  his  wife  a  writ- 
ten a.cknowledgfment  ttiat  the  shares 
were  purchased  with  her  money,  and 
tliat  he  agreed  to  transfer  them  to  her 
heirs  and  executors,  cannot  make  him 
her  tnuit«e,  there  beinf  no  coneld- 
eratioa  for  it;  be  having  already  re- 
duced the  property  to  his  own  posses- 
sion. Even  if  It  was  a  trust,  it  was  not 
for  her  personally,  and  by  his  will  be 
had  effected  the  purpose  of  the  trust  by 
transferring  the  shares  to  her  only  child. 

9.  It  is  for  the  probate  court  exclusively, 
in  the  first  instaace,  to  determine  for 
what  the  executor  ahatl  account*  and, 
if  there  are  others  who  should  account 
to  the  estate,  to  determine  whether  the 
executor  has  failed  in  duty  in  neglecting 
to  compel  them  to  do  so;  and  in  a  proper 
case  to  grant  leave  to  me  on  the  ex- 
ecutor's bond. 

(Bsnistable — Filed  January  8, 18BT.) 

ON  report.  Bill  ditmisaed. 
Bill  in  equity  flled  by  the  widow  of  Josepli 
Cummings  against  Clara  A.  Hmith  and  Joseph 
H.  Cummings,  cbildren,  and  Joseph  H.  Cum- 
mings as  executor,  to  recover  as  ber  own  sole 
property  certain  shares  of  hank  stock  or  their 
value,  bequeathed  by  the  testator  to  Mary  A. 
Wixon. 

Heard  in  the  supreme  court  before  Deveos, 
J.,  who  reserved  the  case  for  the  consideratioa 
of  the  full  court. 

The  facts  appear  from  the  opinion. 

Mr.  Charles  Allen  Taber,  for  complain- 
ant: 

A  husband  may  be  a  trustee  for  his  wife,  and 
the  doctrine  of  resulting  trusts  applies  as  well 
to  personal  as  to  realproperty. 

Peny,  Tr.  ji  127;  FarreUy  v.  Ladd,  10  Allen, 
137:  Davia  v.  Gobum,  128  Haas.  877;  ChUdt  v. 
Jordan,  106  Mass.  831. 

She  is  by  the  evidence  the  equitable  owner  of 
the  shares  of  stock,  and  entitled  to  receive  them 
or  their  value  from  the  estate  of  her  husband. 

SUme  V.  Haekett,  18  Gray,  837-838;  Davit  v. 
JVev,  180  Mass.  591. 

Tbe  transfer  by  the  testator  to  bis  son  and 
daughter  a  short  time  before  making  bis  will 
was  void. 

Rhodet  V.  BaU,  L.  R.  1  Oh.  App.  353-357  et 
teg.:  Smith  v.  Eay,  L.  R  7  H.  L.  773;  OHjgitht 
V.  Robin;  8  Madd.  191;  v.  Lamotte,  15 
Beavan,  289-341;  Seart  v.  Shafer,  3  Seld.  368; 
Totti  V.  Latighran,  49  Mo.  594,  598;  Hugvenin 
V.  Baadey.  2  White  &  T.  Lead.  Eq.  Cas.  1178  et 
teg.;  Woodbury  v.  Woodbury,  141  Mass.  889; 
Oonutoek  v.  Comstoek,  57  Barb.  458. 

The  transaction  was  void  as  a  fraud  against 
the  rights  of  tbe  widow,  under  the  statutes  re- 
lating to  the  testamentary  disposition  of  prop- 
erty. 

Stone  V.  Haekett,  12  Gray,  337-333:  Davia  v. 
N^,  135  Mass.  592. 

The  reservation  of  dividends,  to  accrue  till 
his  death  tnm  the  gift  made  by  the  testator,  is 
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an  indication  of  fraud,  and  strong  evidence  that 
thegifts  were  of  a  teAamentary  character. 

Turner  v.  Jenninga,  8Vem.  618,  685;  Jona^. 
Martin,  S  Ves.  206.  note;  Lemia  v.  MadoeJea,  8 
Ves.  150-157;  Fbrteaeue  v.  ffenitmh.  18  Vea  73; 
Lt^an  V.  Wrenholt,  7  Bligh,  58,  54,  88-88;  SItme 
V.  Stone,  18  Mo.  889;  Davia  v.  Datia,  5  Mo.  18S. 

In  cases  where  gifts  of  this  nature  have  beeo 
sustained  {Chate  v.  Bedding,  18  Gray,  418),  it 
will  be  fonnd  that  the  widow's  ri^ts  were  not 
involved.  In  all  our  cases  It  has  been  hdd  that 
tbe  claim  of  a  widow  up^n  the  estate  of  ber 
husband  was  based  upon  a  valuable  coosiderir 
tion,  like  the  claims  of  creditors,  and  wu 
superior  to  tbe  claim  of  heirs  and  legatees. 

Borden  v.  Jenka,  140  Mass.  562-564. 

The  agreement  in  regard  to  the  note  wu 
madeonSundayand  is  void,  under  the  statate 
forbidding  tbe  traDsaction  ot  business  on  tbe 
I/)rd'B  Day. 

Gen.  Stat.  chap.  84,  §  1;  Whart.  Cont  Sg  SBi, 
496;  Benedict  v.  Baekdder.  24  Micb.  425;  Sfnnu 
V.  Wood,  137  Mass.  123;  Bowditeh  v.  N.  B.  Mvt. 
L.  InM.  Co.  141  Mass.  298-394,  2  New  Ear. 
Rep.  888;  Bank  cf  CunOeHand  v.  Maj^erry,  ft 
Me.  198-808. 

Meaart.  Powers  A  Powers,  for  resp(aid- 
ents: 

The  husband  had  in  thisproperty  the  abso- 
lute common-law  rights.  The  statute  of  1855 
was  limited  to  those  who  should  marry  subse- 
quent to  that  date.  That  of  1857  was  not  en- 
acted until  after  this  property  became  the  hus- 
band's. And  even  if  it  were  not  so,  since  tbe 
right  to  reduce  this  property  to  possession  dur- 
ing his  lifetime  had  once  vested  fa  him,  it  ouold 
□ot  be  taken  from  him  by  statute  without  com- 
pensation. 

Dunn  v.  Sargent,  101  Mass.  886. 889;  Jaekm 
V.  Sublett.  10  B.  Mon.  467. 469. 

By  force  of  the  common  law  this  money  be- 
came by  marriage  the  property  of  the  testator, 
even  if  he  bad  never  exercised  control  over  it. 

V.  Legfi,  8  Mass.  99, 101;  Amea  v.  Chev, 
5  Met.  830,  822;  Washburn  v.  Hale,  10  Pick.  429, 
482,  438;  3  Bl.  Com. •435;  2  Kent.  Com.  *I43; 
Jordan  v.  Jordan,  62  Me.  820;  Carleton  v.  Lotx- 
joy,  54  Me.  446. 

At  common  taw  a  chose  in  action  payable  to 
tbe  wife,  the  consideration  of  which  was  money 
belon^g  to  her  at  marriage  or  subeequeotly 
earned  by  ber,  was  the  sole  property  of  ha 
husband. 

Lamphir  v.  Oreed,  8  Ves.  599,  600;  Comaum' 
wealth  v.  Manley,  13  Pick.  173,  175;  ShutOe*- 
worth  V.  NoyeB,  8  Mass.  289;  Barlow  v.  Biahop,  1 
East,  482;  Caaey  v.  Wiggin,  8  Gray,  381,  288. 

But  there  was  no  necessitv  of  redu<^oa  to 
possession  by  tbe  husband.  The  complainant 
requested  that  the  certificate  be  made  out  In  the 
name  of  her  husband,  and  the  bank  always 
treated  him  as  the  owner  of  this  stock.  Under 
these  circumstances  the  wife's  posscssloa  was 
only  that  of  her  husband,  and  bis  act  in  ob- 
taining the  certificate  of  new  stock  is  strcng 
proof  that  he  had  no  knowledge  of  his  iriSs* 
possession  of  the  old  ceitiflcate. 

Rice  V.  MeReynolda,  8  Lea  (Tenn.\86;  Co*h- 
lin  V.  Conklin,  20  Hun,  878,281.  ' 

If  reduction  to  possession  was  necessary,  this 
was  effectually  accomplished  by  the  busbind 
in  obtaining  the  certificate  of  new  stock 
{Arnold  v.  Bugfiea,  1  R  I.  165,  178;  Sbtg- 
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maker  v.  Bank  of  Qettwiburg,  10  Pa.  878; 
Brawn  v.  Bokee,  58  Md.  166),  nnd  bv  diqioaDK 
of  thin  stock  in  his  will  (2>unn  v.  Sargent,  101 
Mass.  386,  888,  889). 

There  is  not  the  sliglitest  evidence  that 
Joseph  CummingB  received  this  stock  upon  anv 
promiBB  or  agKement  to  bold  it  in  tnut  forhu 
wife.  The  written  tnatrament.  If  it  can  pos- 
4ibty  be  cooBtrued  as  a  declaration  o£  trust,  was 
given  years  after  this  property  vested  in  him, 
And  18  void  for  want  of  connderation.  This 
claim  against  his  estate  can  be  enforced  neither 
in  law  nor  equity. 

Fletcher  Y.  Dpdijte,  5  Thomp.  &  C.  518,617; 
Turner  v.  Aw,7  Allen,  178;  Degnan  v.Farr,  136 
Mass.  297,  2M;  Bridgman  v.  ^idgman,  188 
Mass.  58. 

A  husband  has  an  absolute  right  during  his 
lifetime  to  dispose  of  his  personal  property  by 
sale  or  gift,  and  his  wife  has  not  a  legal  right, 
nor  fiucn  an  interest  therein,  that  the  intent  of 
the  donor  becomes  material,  nor  can  fraud  be 
predicated  of  his  act 

Chase  Y.  Bedding,  18  Gray,  418, 432;  Parieh 
V.  Stone.  14  Pick.  §08,  204;  Marahaa  v.  Berry, 
18  Allen,  43.  46,  47;  SUme  v.  Haekett,  12  Gray, 
227,  232;  Steame  v,  Stearm.  1  Pick.  157,  161  : 
Paiifidd  V.  Padneld,  78  III.  16, 18;  Dunnoek  v. 
Buniwek,  8  Md.  Ch.  140, 146;  Haye  v.  Henry,  1 
Md.  Ch.  837.  338;  2  Roper,  Hub.  &  W.  16, 18  ; 
Kerr,  Fr.  220,  note;  Steaart  v.  Stewart,  5  Conn. 
S17,  821:  Cameron  v.  Cameron,  lOSmedes&M. 
894,  897;  HolmetY.  Botmee,  8  Paige,  368.  364 ; 
PHngle  v.  Pringle.  69  Pa.  281,  285;  Lightfooft 
mere.  v.  Colgin,  5  Munf.  (Va.)  42;  Be  Parthi- 
mer'B  Betaie,  1  Pearson,  488,  435;  Beek  v.  Beck, 
«4  Iowa,  155;  Stewart,  Has.  &W.%  801. 

The  English  decisions  under  the  custom  of 
London  have  no  bearing  upon  this  qnes^n. 
That  custom  never  became  a  part  of  the  com- 
mon law  of  this  Commonwealth  ;  and  a  gift 
inter  tivoe  by  the  husband  was  admitted  to  be 
effectual  lobar  tbe  widow's  right  notwithstand- 
ing the  custom. 

llaU  V.  Bali.  2  Vem.  277;  Turner  v.  Jen- 
ninge.  Id.  612. 

A  widow  waiving  the  provisions  of  her  hus- 
band's will  has  a  legal  right  as  distributee  only 
to  the  personal  property  of  which  her  husband 
"died  possessed."  Her  title  is  through  his  and 
not  paramount  to  it.  The  legislation  of  this 
Commonwealth  pertaining  to  advancements  to 
childrea  or  other  lineal  descendants  proves  con- 
clusively  that  the  statute  of  1861  relative  to 
waiving  tbe  providons  of  wills  was  never  in- 
tended to  confer  upon  a  widow  the  rieht  to  im- 
peach— upon  tbe  ground  of  impairing  her  rights 
as  distributee — her  husband's  gifts  or  convey- 
ances during  his  lifetime  of  personal  property. 

Rev.  Stat.  chap.  64,  g  2 ;  Oen.  Stat.  chap. 
94,  §  17;  Pub.  8tat.  cbap.  128,  g  6  ;  cbap.  135, 
%  8;  Acts  1861,  cbap.  164.  %  1:  Stearne  v. 
JStetKve,  1  Pick.  157,  161. 

The  flnding  of  the  mastor  as  to  tbe  intent  of 
the  donor  is  an  inferential  fact  upon  which  all 
the  evidence  is  embodied  In  this  report,  and  is 
thus  submitted  to  tbe  decision  of  this  court. 
Parke  v.  Bithcp.  120  Mass.  840. 
The  act  of  tbe  donor  was  irrevocable.  Tbe 
transfer  of  these  shares  to  the  donees  was  full 
and  complete,  and  vested  in  them  the  absolute 


legal  title  to  the  properly. 

Sttme  v.  Baekett,  12  Gray, 
2  Mass. 


227. 


The  act  of  the  donor  being  irrevocable,  and 
possession  and  dominion  having  passed  ^  the 
donees,  it  is  a  valid  transfer  nad'gif  t,  although 
some  interest  or  benefit  is  reserved  to  the 
donor. 

Doty  V.  Waieon,  47  N.T.  580, 584;  STKane^t 
Etre.  T.  Bonner,  1  Bailey  (S.  C),  118;  Toung 
V.  Toung,  80  N.  Y.  422;  Viney  v.  AbboU,  109 
Mass.  800,  803;  Uildreth  v.  Eliot,  8  Pick.  298; 
FcUk  V.  Turner,  101  Mass.  494;  Mieon  v.  EUi- 
eon,  6  Ves.  656;  Perry  v.  Oroee,  182  Mass.  464; 
8t<me  V.  Baekett,  12  Gray,  227;  Bope  v.  Buteh- 
ine,  9  Gill  &  J.  (Md. )  77;  Biegd  v.  WooUy,  81* 
Pa.  227;  HiUe  t.  BiUe,  8  Meee.  &  W.  401 ; 
BUmnt  v.  Burrow,  4  Brown,  Ch.  72;  Curtie  v. 
Portland  Savinge  Bank,  77  Me.  161;  Davie  T. 
Ney,  125  Mass.  690,  592;  QerriOi  r.  New  Bed- 
ford Init.  for  Saving*,  128  Mass.  169;  Uale  t. 
Biee,  124  Mass.  392;  Glough  v.  GUnigh,  117 
Mass.  83;  Ughtfoot'e  Exrt.  v.  Colgin,  5  Munf. 
(Va.)  42;  Pad(fidd  v.  Piuffield,  78  111.  16, 18. 

The  act  of  Joseph  Cummings,  accompanied 
by  bis  declaration  at  tbe  time,  cmutituted  a 
valid  release  of  tbe  indebtedness  of  Joseph  H. 
Cummings  upon  this  promissory  note. 

A  valid  gift  of  a  debt  may  be  made  by  the 
donor  delivering  to  tbe  donee  or  destroyliu; 
with  Intent  of  ^ft  the  evidence  of  Indeotef 
ness. 

Gray  v.  Barton,  65  N.  Y.  68.  78;  Bond  v. 
Bunting.  78  Pa.  210;  Doty  v.  WiUeon,  47  N.  Y. 
580, 588;  Champneyv.  Bianeftard, 80 N,Y.  111. 

A  gift  made  upon  Sunday  is  valid,  since  it 
is  not  "  work,  labor,  or  buuness"  within  tbe 
meaning  ctf  the  statutes  of  this  Common- 
^7 cell  til 

Bennett  v.  Brooke,  9  Allen,  118,  131;  George 
V.  George^  47  If.  H.  27;  Batennuin'e  Appeal,  66 
Pa.  183. 

A  gift  is  within  the  statutory  exception  of 

"  works  of  necessity  or  charity. 

Bennett  v.  Brooke,  9  Allen,  118, 128;  Common^ 
toealth  T.  Snox.Q  Mass.  76;  Cronan  v.  Boebm,  186 
Mass.  384;  Doyle  v.  Lynn  d  Botton  B.  B.  Co. 
118  Mass.  195. 

A  gift,  or  contract,  or  the  rescission  of  a  con- 
tract, fully  executed  upon  Sunday,  is  valid 
through  tbe  absence  of  any  legal  remedy. 

Meyert  v.  Meinrath,  101  Haas.  866, 867;  John- 
ton  V.  ir»7/M.  7Gray,  164;  King  v.  Green,  6  Al- 
len, 189;  Inhabe.  ofWoreeeter  v.  Eaton.  11  Mass. 
868,  876;  Greene  v.  Godfrey.  44  Me.  25;  Skuman 
V.  5Auman,  27Pa.  90;  Oheetnutv.  Hai^ugk,  78 
Pa.  478;  EUi*y.  Hammond,  67  Ga.  179;  Mea^lar 
V.  White,  66  Me.  90. 

Devana,  (71.  delivered  tbe  opinion  of  tbe 
court: 

This  is  a  bill  in  equity,  brought  by  tbe  widow 
of  Joseph  Cummings  against  Clara  A.  Smith 
and  Joseph  H,  Cummings,  both  uf  whom  are 
children  of  Joseph  Cummings  by  a  m^riage 
previous  to  that  with  the  plaintiff.  The  defend- 
ant, Jose^  U.  Cummings,  is  also  the  executor 
of  his  father's  vrill.  By  this  bill  the  plaintiff 
seeks  to  recover  certain  shares  of  bank  stock, 
or  the  value  thereof,  bequeathed  to  Marr  A. 
Wixon,  a  daughter  of  Joseph  Cummfngs, 
and  of  the  plaintiff,  which  shares  have  b^o 
transferred  tc  Wixon  by  the  defendant,  Joseph 
H.  Cummings,  as  executor,  the  plaintiff  claim- 
ing that  the  same  were  her  sole  property.  By 
the  bill  the  plaintiff  also  seeks  to  recover  the 

107 


Digitized  by 


Google 


494 


Nkt  ENOLAin}  Rkportbb^up.  Jud.  Ct.  of  Masuchusbtts. 


■ban  which  she  claimB  to  be  entitled  to,  as 
widow,  in  certain  other  personal  property  al- 
lied to  be  a  part  of  tlie  estate  of  Joe^b  Cum- 
miDffs  now  in  the  possession  of  the  defendants, 
or  of  one  of  them.  While  the  plaintiff  was  pro- 
vided for  by  her  husband's  nill  she  has  waived 
this  provision.  Different  consideratioas  applv 
to  these  two  classes  of  claims.  With  the  bank 
stock  the  defendant,  Clara  A.  Smith,  is  not 
shown  to  have  bad  any  connection.  It  con- 
sisted of  the  shares  in  the  Chelsea  National 
Bank  which  were  by  the  will  bequeathed  to 
Mary  A,  Wixon,  and  were  afterwards  trans- 
ferred by  Joseph  H.  Cummings  as  executor  to 
Wizon.  The  plaintiff  was  married  to  Joseph 
CummineB  in  I85d.  There  was  no  antenuptial 
contract  u  v^axd  to  her  property.  She  bad 
several  thousand  dollara  fn  mon^  and  in  1856 
bouffht  ten  shares  in  the  Tradesmen's  Bank  of 
Chelsea.  The  certificate  was  taken  in  the  name 
of  Joseph  Cummings,  but  was  kept  by  her,  and 
in  1B59  he  gave  her  a  paper  by  which  he  stated 
that  the  certificate  was  purchased  with  her 
money,  and  promised  totransferit  "toberheirs 
and  executors."  In  1864  the  bank  became  the 
First  National  Bank  of  Chelsea,  and  on  No- 
vembers, 1879,  upon  his  written  statement  that 
the  old  certificate  in  the  Tradesmen's  Bank  was 
lost  or  stolen,  Joseph  Cummings  received  from 
the  Chelsea  National  Bank  the  certificate,  the 
value  of  which  is  here  in  controversy,  be  giv- 
ing a  bond  of  indemnity  arainst  any  claim  on 
the  old  certificate.  The  old  certificate  was  re- 
tained by  the  plaintiff,  who  does  not  appear  to 
have  known  that  the  new  certificate  was  issued, 
until  after  the  death  of  her  husband.  The  divi- 
dends on  these  stocks  were  for  a  time  collected 
for  Mrs.  Cummings  by  one  Young,  her  brother- 
in-law,  who  bad  originally  bought  the  stock 
wiUi  her  money.  Subsequently  they  were  col- 
lected by  Joseph  Cummings  and  used  by  him 
for  his  own  purposes.  In  these  latter  divwends 
the  plaintiff  never  claimed,  and  does  not  claim, 
any  interest.  By  the  bank  Joseph  Cummings 
was  always  treated  as  the  owner  of  the  stock. 

By  the  common  law,  which  was  the  law  of 
the  Commonwealth  when  the  right  of  the  plun- 
tiff  and  her  husband  in  regard  to  her  property 
were  fixed  her  muriage.  the  husband  had 
the  right  to  make  the  wife  s  choses  in  action  his 
own  by  reducing  the  same  to  possession,  and 
her  mouOT  became  absolutely  his  own.  Anu» 
T.  Chew,  0  Met.  880;  Dunny.  Sargent,  101  Haas. 
886-889. 

He  held  the  absolute  legal  title  to  these  shares, 
and  the  only  question  that  can  be  suggested  is 
whether  be  elected  to  hold  them  by  virtue  of 
his  right  as  husband,  and  did  such  acts  as  to 
manifest  and  fix  that  election.  The  subsequent 
legislation  which,  since  1863,  has  so  much 
changed  the  rights  of  married  women  in  regard 
to  property,  has  no  effect  upon  the  case  at  bar. 
It  does  not  assume  to  take  away  any  rights  al> 
ready  vested  in  the  hu^nd.  No  reduction  to 
posaesBioQ  by  the  hiuband  was  necessary  when 
the  certificate  was  originally  given  In  his  name, 
and  he  was  accepted  by  the  bank  as  the  owner 
of  the  stock.  It.  is  true  that  the  original  cer- 
tificate remained  in  the  possession  of  the  wife, 
but  the  control  he  exercised  over  the  stock  was 
absolute,  and  under  these  circumstances  her 
possession  of  the  originiU  certificate  must  be 
treated  aa  his.  No  strongeract  could  certainly 
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have  been  done  by  the  husband  fn  aaaertitMi  of 
his  right  in  this  stock  than  hia  taking  the  sec- 
ond certificate  in  the  new  bank  in  bis  own 
name,  which  latter  certificate  never  passed  into 
the  hands  of  the  wife.  When  this  certificate 
was  obtained,  it  is  protiable,  as  he  stated,  that 
the  original  oertiflcate  had  been  lost  or  rOxAea, 
— that  he  was  ignorant  or  had  fo^tten  that 
his  wife  had  it;  but  if  he  knew  tiiat  she  had  it, 
this  fact,  together  with  the  fact  that  he  indem- 
nified the  bank  against  it,  onlr  more  stronriy 
show  his  intention  to  reduce  the  sbares  to  h» 
own  p<xi8ession.  It  would  not  be  easy  to  con- 
ceive any  stronger  assertion  of  right  over  the 
property  by  the  huaband  than  holding  the  atoc^ 
ay  a  certificate  in  bis  own  name,  conducting 
bimaelf  as  the  owner  tn  his  relation  wlUi  the 
bank,  receiving  the  income,  using  it  for  tits 
own  purposes  without  objection  from  the  wife, 
and  DuaUy  his  disposition  of  the  sbares  by  will. 
Dunn  V.  Sargent,  101  Mass.  336-339. 

Nor  can  this  claim  be  enforced  upon  the 
ground  that  be  beld  this  property  in  trait  for 
the  wife  by  reason  of  the  writing  given  ber  In 
1869.  In  tfala  paper  be  acknowledges  that  the 
sbares  were  purchased  with  her  money  and 
agrees  to  transfer  them  to  her  heirs  and  execu- 
tors. Tills  paper  executed  after  this  property 
vested  in  him  cannot  make  him  a  trustee  for 
the  plaintiff.  There  was  no  consideration  fo/r 
it,  as  be  had  already  reduced  her  property  to 
possession.  Even  if  it  were  mforceaue  as  a 
trust,  it  was  not  one  for  the  benefit  fif  the  pUiu- 
tiff  personally,  and  the  testator  has  by  his  will 
transferred  the  shares  to  her  only  child. 

The  second  class  of  claims  sought  bv  the 
plaintiff  to  be  recovered  stands  upon  different 
grounds.  By  this  bill  the  plaintiff  seeks  to  re- 
cover her  share  of  certain  property  which  die 
claims  should  be  held  to  be  the  property  of  the 
testator.  Certain  property  was  transferred  be- 
fore his  decease  bv  Joseph  Cummings,  to  bis 
children,  the  two  defendants.  Smith  and  Com- 
miogs,  receiving  in  return  an  authority  to  draw 
the  dividends  thereon  during  bis  life.  Joseph 
Cummings  was  of  sound  mind  and  found  not 
to  have  been  unduly  infiuen<»d  in  this  transac- 
tion. Hia  object  in  ^ving  this  property  to  bii 
children  by  his  former  buniage  was  fliat  Ids 
wife  should  not  receive  her  di^ributive  share 
as  bis  widow,  as  he  believed  her  solBciently 
provided  for,  and  also  that  her  daughter  {who 
was  also  the  daughter  of  Cummings)  would 
inherit  or  receive  by  will  from  her  mother, 
finally,  as  much  or  more  than  he  gave  to  bit 
other  children. 

In  addition,  the  plaintiff  makea  a  further  cltdm 
that  a  note  given  by  Joseph  H.  Cummings  to 
his  father,  Joseph,  which  note  was  afterwards 
destroyed,  should  be  accounted  for  and  paid, 
and  seeks  her  proportion  thereof  as  widow. 

We  have  no  jurisdiction  of  these  claims  as 
thus  presented.   They  are  within  the  jurisdic- 
tion of  tbejUDhate  court  only.   It  is  Iw  that 
court,  in  the  first  instance,  ia  determine  tot 
what  the  executor  shall  account,  and,  if  there 
are  others  who  should  account  to  the  eitate,  to 
determine  whether  the  executor  has  failed  ia 
duty  in  neglecting  to  compel  them  to  do  so.  sad 
in  a  proper  case  to  grant  leave  to  sue  the  eiec- 
|utor'ebond.  Nor  could  anyone  interested  Inthe 
'  estate  of  a  deceased  person,  even  if  it  werecktr 
i  that  tliere  was  on  amount  tA  property  wbidi 
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■houM  be  accounted  for,  bring  an  action  for 
her  abate  tbereof  against  tbe  executor,  except 
after  a  decree  of  distribution. 

As  no  otber  objection  was  taken  to  tbe  form 
of  the  bill  on  account  of  parties,  or  otherwise, 
Done  has  been  considered.   Tbe  result  is— 

Biti  eH§BtimetL 


Samud  A.  8E0EE  et  al. 
«. 

D.  P.  MATHEWS  et  al„  A.  F.  Williams, 
Trustee,  Edward  A.  Foster,  Claimant. 

1.  An  Msigfiiment  of  all  elatw  and  de- 
mands against  a  finu  for  all  sums  of 
money  due  and  to  become  due  within  a 
certain  time  specified,  nnder  a  contract 
for  services,  is  not  an  Matcnmeni  of 
tbe  eoBtx«etf  nor  of  allsumBthat  might 
at  any  time  become  dne  under  the  con- 
tract. 

3.  Where  the  contract  fixes  no  time  for  pay- 
inf?  the  money  sued  for,  it  would  not 
strictly  be  due  and  payeAile  until  the 
work  was  conpletea;  and  where  the 
contractor  nbandona  the  work  before 
its  completion,  and  the  party  contract- 
ing with  himjptoceeded  and  finished  it, 
he  is  only  entltlea  to  tbe  balance  com  iug 
to  him  under  the  contnuit,  after  deduct- 
ing tbe  expense  of  flniahiny  the  work. 

8.  Where  the  eUInuuit  fUU  to  show  that 
any  part  at  the  bnlanee  due  to  the  con- 
tractor was  earned  by  or  dne  to  him 
within  the  period  covered  by  the  as- 
signment, his  claim  for  it  can  not  be 
snstnlned. 

4.  Where  the  only  pnroose  of  the  state- 
ment of  facts  signed  by  the  plaintiff  and 
the  claimant  was  to  determine  the  col- 
lateral qaestion  whether  the  claimant 
had  a  valid  aasiacnnient  of  the  fbnds  In 
the  luutds  of  tbe  trustee,  it  is  a  ques- 
tion in  which  the  trustee  has  no  inter- 
est, and  he  bad  no  rig-ht  to  be  henrd 
upon  the  qaeetion  of  tbe  vaJldlty  of 
(uaiuant^s  claim. 

(Suffolk  ^Flied  January  6, 1887 J 

APPEAL  by  claimant  from  a  judgment  of 
the  Superior  Court  in  favor  of  plaintiffs  in 
an  action  of  contract.  Affirmed. 

The  case  was  heard  in  the  court  below  on  the 
following  agreed  statement  of  facts: 

This  is  an  action  of  contract;  date  of  writ 
September  22,  1884;  service  of  writ  upon  the 
trustee  and  attachment  of  funds  in  his  bands 
made  September  22,  1884. 
Ad  damnum  $600. 

Within  four  months  from  said  September  22, 
1884,  tbe  date  of  attachment,  said  defendants 
were  duly  adjudged  insolvent  debtors  by  tbe 
Sutfolk  Insolvency  Court,  and  W.  M.  Stocfe- 
teldge  and  C.  P.  Searle  duly  appointed  osrign- 
ees  of  defendants'  estate. 

Tbe  trustee's  answers  disclosed  Edward  A. 
Foster  as  claimant,  and  on  November  17, 1884, 
an  order  of  notice  to  said  Foster  as  claimant 
was  issued  by  this  court. 

Oa  April  9, 188S,  said  asdgnees  petitioned 
2  Kass. 


Mathews.  495- 

the  Suffolk  Insolvency  Court  for  a  decree  to  pre- 
serve the  attachment  in  thla  suit;  such  decree 
on  that  date  was  made  by  said  insolvency  court, 
and  on  April  18,  1885,  said  assignees  of  said 
defendants,  Downes  and  Matbews,  came  in  to- 

firosecute  this  cause  for  the  purpose  of  preserv- 
ng  tbe  attachment  of  the  funds  in  Uie  trustee's 
hands  for  the  benefit  of  said  insolvent  defend- 
ants' estate. 

The  defendants  were  defaulted  at  the  April 
Term,  1886,  and  damages  assessed. 

On  April  27,  1886,  said  Edward  A.  Foster 
appeared  and  filed  bis  claim.  The  facts  there- 
in stated,  except  such  as  the  trustee's  answers- 
contradict,  are  admitted  to  be  true. 

Trustee,  in  his  last  answer,  admits  ttiat  he 
owes  defendant  Downes.  under  said  contract, 
tbe  sum  of  $865.64;  copies  of  all  trustee  an- 
swers and  of  said  contract  are  hereto  annexed. 

Upon  tbe  foregoing  facts,  it  Is  agreed  that, 
if  Uie  said  assignees,  Btockbridge  and  Searle, 
are  entitled'to  uie  funds  disclosed  in  the  trus- 
tee's hands,  the  dalmant's  claim  shall  be  dis- 
missed and  such  other  order  made  as  is  e^uit- 
able;  but  that,  if  tbe  assignees  are  not  entitled 
to  tike  funds  disclosed  in  the  trustee's  hands, 
tbe  claimant's  claim  shall  be  sustained  and  such 
further  decree  entered  as  Justice  requires. 

The  agreed  facta  were  signed  by  plaintiffs., 
defendants'  assignees,  and  claimant,  but  not  by 
tbe  trustee.  ■ 
Further  iaeta  app«r  hi  the  opinlm. 
Mmr$.  J.  H.  and  H.  W.  B.  Cotton,  for 
claimant: 

Claimant  holds  an  equitable  assignment  of 
this  fund.  The  delivery  of  the  contract  to 
claimant,  tbe  notice  to  Williams,  trustee,  the 
acceptance  and  promise  to  pay  by  said  Wil- 
liams, ccmstitute  an  equitable  assignment  of  the 
contract  and  of  all  sums  dne  thereunder. 

Dennis  v.  TieiteAdt,  10  Met.  160,  18S,  184; 
Orocker  v.  Whitn^.  10  Mass.  816. 

The  delivery  of  the  contract  alone  bv  s^d 
Downes  to  claimant  would  work  an  equitable 
assigoment.  Said  Downeswould  be  prohibited 
and  restrained  from  denying  claimant's  right 
to  the  f imd8.and  the  courts  would  protect  claim- 
ant's equitable  Interest. 

Dmnia  v.  7WfeA«U,  mpra,  and  cases  cited;: 
Dunn  V.  8nett,  16  Mass.  481;  Taft  v.  B<wker, 
182  Mass.  277,  and  cases  cited. 

Stock  bridge  and  Searle  have  no  other  or 
larger  right  than  said  Downes,  of  whom  th^ 
are  merely  representatives.  It  is  well  settled 
that  an  assignment,  whether  legal  or  equitable, 
is  good  as  against  trustee  process,  even  when 
such  an  assignment  was  made  wi^out  the  as- 
sent of  the  debtor,  or  without  notice  to  him. 

Ammidown  v.  WAeelock,  8  Pick.  470;  Martin 
V.  Jitter,  11  Gray,  87;  Norton  v.  PitcaUuua 
F.  A  M.  Int.  Co.  Ill  Mass.  532,  535,  58«. 

An  assignment  valid  between  the  parties  can- 
not be  defeated  by  trustee  process;  the  assign- 
ee's title  is  pfeferable  to  that  of  an  attacmiig 
creditor. 

Warren  v.  Gopelin,  4  Mel.  594;  Bake  v.  Wil- 
Hamt,  6  Pick.  286,  808;  Dawet  v.  Boyltton, 
9  Mass.  887;  Zipeey  v.  Thompxm,  1  Gray,  248; 
Kufe  v.  Flynn,  116  Mass.  668. 

An  adverse  claimant  Is  admitted  for  tbe  pur- 
pose of  trying  bis  right  to  funds  E^ainst  the 
plaintiff  and  not  as  against  tbe  dcKndant  or 
trustee. 

10» 
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Clark  V.  Gardner,  1S8  Mbbs.  858. 

IF  plaiDtiff  does  not  undertake  to  main- 
tain bis  attachment  of  funds  in  trustee  process, 
the  trustee  must  be  discharged  and  tbe  conflict- 
ing rights  of  two  distinct  aaverae  claimantB  of 
the  funds  cannot  be  determined. 

Peek  V.  Stratton,  118  Haas.  406. 

Tbe  finding  of  ttie  superior  court  cannot  be 
sustained. 

1.  Said  flodlDg  is  not  in  accordance  with, 
and  not  as  requested  by,  the  agreed  statement 
of  facts. 

3.  Judgment  cannot  be  ordered  for  tbe  plain- 
tifl  inasmudi  as  tbe  plaintiff  has  abaodoned 
this  suit  and  is  not  a  party  herein.  Judgment 
should  have  been  for  tbe  assignees. 

Baeon  v.  lAnntn,  %  Cuah.  124. 

3.  The  trustee  cannot  be  charged  upon  his 
answers  in  that  he  la  not  a  party  to  this  state- 
ment of  facts. 

Mom.  Nat.  Bank  r.  BuUock,  130  Mass.  86. 

Mr.  WUli*m  M.  Stoekbridse.  for  as- 
signeea: 

The  ureed  facts  show  that  the  trustee  holds 
a  sum  of  money  to  which  the  defeadante'  as- 
signees in  Insolvency  are  entitled,  unless  tbe 
claimant's  recorded  assignment  is  valid.  A  re- 
cord is  necessary  as  against  trustee  process  to 
pass  title  to  money  that  is  to  become  due  for 
Ubor  furaldied  undv  an  entire  building  con- 
tract. • 

Pub.  Stat  chap.  188,  §  89;  8onur$  v.  Esther, 
116  Mass.  165. 

The  assignment  in  terms  conveys  only  tbe 
money  due  "  between  the  date  hereof  (March 
10,  1884),  and  tbe  said  1st  day  of  Mav,  1884, 
*  *  •  for  services  as  subcontractor.  The 
words  following  the  above  quotation  "  meao- 
ins  especially  to  transfer  all  sums  of  money 
falling  due  to  me  by  said  Williams  &  Co.,  for 
work  done  by  me  for  them  in  tbe  town  of 
Wellestey"  cannot  extend  tbe  time  beyond  May 
1,  1884,  or  cover  money  to  become  due  ou  a 
quantum  meruit  for  work  and  labor.  Where 
general  words  follow  particular,  the  formerare 
Qmited  in  their  meanmg  by  the  latter. 

Hetcalf,  Coot.  p.  219et  »eq.;  Lpmanv.  Clark, 
9  Mass.  235:  Brooka  v.  Cook,  44  Mich.  617;  Bbo- 
pU  V.  jy.  r.  &  M.  B.  R.  Co.  84  N.  Y.  666. 

It  has  been  decided  that  an  assignment  of 
moneys  due,  and  to  become  due,  "  for  tabor 
performed  or  to  be  performed"  by  the  assignor, 
does  not  cover  money  due  to  the  assignor  under 
an  entire  building  contract. 

Ke^e  V.  Flynn.  116  Mass.  S68. 

The  contract  obliges  the  defendant  Downes 
to  perform  a  certain  piece  of  work  before  April 
1 , 1884,  to  the  satisfaction  of  the  selectmen  of  the 
town  of  Wellesley,  and  tbe  trustee  is  to  pay  an 
entire  sum  therefor,  subject  to  deduction  for 
losses  occasioned  by  the  neglect  of  tbe  defend- 
anL  The  money  ms  not  to  becmne  due  until 
the  defendant  had  built  and  completed  the  road 
to  the  selectmen's  satisfaction,  or  until  the  trus- 
tee had  completed  it  and  tbe  expenses  to  be  de- 
ducted bad  been  determiued.  That  tbe  select- 
men must  give  their  approval  before  any  money 
became  due  under  the  contract,  see— 

Atkins  V.  BarTutabU  Co.  97  Mass.  438. 

Tbe  abandonment  of  the  work  by  the  defend- 
ant did  not  constitute  such  a  breach  of  the  con- 
tract as  to  prevent  tbe  money  from  becoming 
due  thereunder.  Tbe  last  clauae  of  the  con- 

110 


tract  provides  for  the  contingency  of  abandon- 
ment, and,  though  apparently  inconsistent  with 
tbe  former  part  of  the  agreement,  will  be  con- 
strued so  as  to  keep  the  contract  alive  and  not 
destroy  it. 

See  Fottom  v.  MeBonough,  6  Cash.  206. 

If  tbe  time  for  completion  was  fixed  abao- 
lately  at  April  1,  so  that  a  failure  to  complete 
then  would  be  a  breach  of  the  contract,  the  ar- 
gument would  have  some  weight;  although  tbe 
answer  to  it  would  then  be  that  by  tbe  breach 
tbe  money  would  be  due  under  a  quantum 
meruit  and  not  under  the  contract,  and  would 
not  pass  by  an  andgnment  of  moneys  to  become 
due  under  the  contract. 

Keefe  v.  Flynn,9upra. 

Slorton»  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  assignment  from  Downes  to  the  clumant 
dated  March  10,  1884,  ptirporta  to  truufer  "all 
claims  and  demands  which  I  now  have,  and  all 

which  at  any  time  between  the  date  hereof  aod 
tbe  1st  day  of  May,  a.  d.  1884,  next.  I  mar 
aod  shall  have  against  Arthur  F.  Williams  & 
Co. ,  of  said  Boston,  for  all  sums  of  money  doe. 
and  for  all  sums  of  money  and  demand  which, 
at  any  time  between  tbe  date  hereof  and  the 
said  1st  day  of  May,  A.  D.  1884,  next,  may  and 
shall  become  due  to  me,  for  services  aa  budcod* 
tractor,  meaning  especially  to  transfer  allannu 
of  money  falling  due  to  me  by  said  Williams  ili 
Co. ,  for  work  done  t>y  me  foi)them  in  the  town 
of  Wellesley." 

This  is  not  an  assignment  of  \he  contract 
with  Williams&  Co..  nor  of  all  sums  that  might 
at  anv  time  become  due  under  the  contract 
K^e  V.  Flynn,  116  Mass.  568. 

To  give  it  this  construction,  would  entirely 
disregard  tbe  essential  part  of  the  assignment 
which  transfers  only  such  sums  as  mi^t  be 
due  on  or  before  tbe  1st  day  of  May,  1884.  It 
cannot  by  any  fair  construction  be  held  to  in- 
clude any  sums  earned  by  Downes  after  May  1, 
1884.  It  la  diffictUt  to  understand  what  tbe 
^rtiee  to  it  intended.  By  the  contract  with 
Williams  ftCo.,  Downes  was  to  build  aToadm 
Wellesley  and  to  have  it  completed  on  be- 
fore Apnl  1,  1884,  and  for  bmlding  aod  com- 
pleting the  road  Williams  &  Co.  were  "to  nay 
tbe  sum  of  $1,100."  The  contract  fixes  no  time 
for  paying  tliis  sum  and  therefore  it  would  not 
strictly  be  due  and  payable  until  tbe  work  was 
computed.  The  contract  also  provides  that  if 
Downes  ftmed  to  comply  with  the  contract,  the 
otho-  party  might  complete  the  road  and  de- 
duct toe  expenses  thereof  from  tbe  sum  named 
in  the  contract. 

It  is  not  improbable,  thou^  it  does  not  ap- 
pear, that  there  was  a  parol  agreement  or  un- 
derstanding that  Williams  &  Co.  would  pay 
Downes  from  time  to  time,  as  Uie  work  pro- 
gressed, portions  of  the  contract  price,  and  that 
tbe  assignment  was  intended  to  transfer  all  that 
Downes  should  earn  before  the  Ist  of  May. 
But  if  we  could  adopt  this  view,  it  would  not 
help  tbe  claimant.  It  appears  that  Downes 
coQtinued  to  work  on  the  road  until  tbe  1st  day 
of  June,  when  be  abandoned  the  work,  and 
Williams  &  Co.  proceeded  and  finished  it,  atan 
expenseof  $128.06.  Deducting  thia  sum  from 
the  balance  of  the  $1,100  which  remained  due 
to  Downes,  and  Wulkms  &  Co.  have  now  in 
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their  hands  the  sum  of  $866.64  ac  the  final  bal- 
ance due  under  the  cwtract.  But  there  is  no- 
thing to  show  that  this  was  not  all  earned  by 
Downes,  after  the  1st  day  of  May.  Id  other 
words,  the  claimant  foils  to  show  that  any  part 
of  this  balance  was  earned  by  or  due  to  Downes 
CD  or  before  May  1,  1884.  We  are  not  able 
to  give  any  construction  to  the  assignment  by 
which  the  claimant  can  bold  the  balance  now 
in  the  bands  of  the  trustee,  and  are  therefore 
of  fflrfnion  that  the  superior  court  rightly 
found  diat  his  daim  Is  not  sustained. 

The  cUimant  now  contends  that  the  state- 
ment of  facts  signed  by  him  and  the  assignees 
ought  to  be  discharged  because  it  is  not  signed 
by  the  trustee,  and  he  relies  upon  the  case  of 
Mom.  Hat.  Bankv.  Bullock,  m  mas.  Sa.  We 
think  Qiai  case  and  the  esse  at  bar  different. 
In  that  case  the  pliUntifl  and  the  claimant 
signed  a  statement  of  facts,  made,  not  merely 
for  the  purpose  of  determining  whether  the 
claimant  could  maintain  bis  clum,  but  for  tbe 
general  purpose  of  determining  whether  the 
trusteesshould  becharged  ordiscbarged  on  thdr 
answer.  It  undertook,  without  reference  to 
^e  trustees'  answer,  to  set  forth  all  tbe  facts 
upon  which  the  court  were  to  determine  the 
quesUon  whether  tbe  trustees  should  be 
charged,  and  it  was  held  that  the  trustees  were 
interested,  and  should  join  in  tbe  agreed  state- 
ment of  facts.  But  in  the  case  at  bar,  the  only 
purpose  of  tbe  statement  of  facts  was  to  de- 
termine Uie  collateral  question,  whether  the 
claimant  bad  a  valid  assignment  of  the  funils 
in  the  hands  of  the  tmstee,  a  questioo  in  which 
the  trustee  has  no  interest.  The  court  used  it 
only  for  this  purpose,  and,  having  found  tbat 
the  claimant's  claim  was  not  sustained  upon 
the  facts  which  he  bad  agreed  to,  proceeded  to 
consider  the  question  whether  tbe  trustee 
should  be  charged  upon  his  answer.  It  was 
not  necessary  tbat,  under  such  circumstances, 
the  statement  of  facts  should  be  signed  by  tbe 
trustee,  who  had  no  right  to  be  heard  upon  the 
question  of  the  validity  of  tbe  claimant's  claim. 
The  iHOceedings  of  the  superior  court  were 
correct,  and  its  finding  against  the  claimant 
must  be  affirmed. 

Judgment  affirmed. 


Daniel  J.  FALVET 
«. 

Henry  H.  FAXON. 

1.  In  an  aetion  for  malleionB  proaecm- 
tloB.  plaintiff  mnat  establish  that  the 
pKwecution  was  instituted  without  prob- 
able cause  to  believe  the  accused  guilty, 
and  with  malice  In  its  legal  acceptation 
— that  is,  in  bad  faith,  and  with  want  of 
any  sincere  belief  in  the  guilt  of  the 
accused. 

2.  Even  if  it  be  proved  that  the  prosecu- 
tloa  was  witlioat  probable  canse,  it  is 
stni  a  defense  to  show  tbat  it  was  In- 
stituted in  fl^ood  &Jth  uid  in  the  hon- 
est belief  in  the  guilt  of  tbe  party 
charged. 

3.  Whatwvor  legitimately  tendlstoshow 
probable  eanse  for  the  prosecution,  or 
the  good  fikith  of  the  party  making  the 
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charge,  is  admissible  on  his  behalf,  in 
an  aoticm  for  malidoaB  prosecution;  but 
the  evidenoe  taken  on  a  mbaequent 
trial  for  a  different  offense,  even  if  of  a 
similar  character,  has  no  legitimate  ten- 
dency to  jastify  the  first  eompLaint, 
whioa  had  previotuly  been  tried  and 
decided. 

4.  Nor  would  a  snbsequent  coavlction 
upon  another  complaiat  be  admissible 
as  evidence  of  probable  cause  on  the 
part  of  the  defendant. 

5.  Where  the  plaintilf  was  a  mere  m^sen- 
ger,  and  the  sale  of  the  liquor  was  law 
fully  made,  he  could  not  be  held  piUtr 
of  iue^lly  transporting  It  when  sol^ 
by  bringinf?  it  to  the  purchaser,  even  if 
the  latter  resided  in  a  town  where  sadh 
sales  could  not  be  lawfully  made. 

(Suffolk  ^Flled  January  7,  UBT.) 

ON  defendant's  eiceptions.  Overruled. 
Action  of  tort  to  recover  damages  for  al- 
leged malicious  prosecutions.   At  the  trial  in 
the  supreme  court  before  Knowlton,  J.,  the  de- 
fendant requested  Qxe  following  rulings: 

If  the  plaintiff  collected  orders  for  utozlcat- 
ing  liquors  in  Quincy,  to  be  purchased  of  said 
Costello,  or  collected  money  in  Quincy  for  in- 
toxicating liquors  sold  by  said  Costello,  sucb 
would  constitute  sales  in  Quincy. 

If  the  plaintiff  took  orders  in  Quincy  for  the 
intoxicating  liquors  seized,  to  be  by  bim  pur- 
chased or  ordered  in  Boston,  and  to  be  delivered 
in  Quincy  by  him,  at  the  expense  of  the  parties 
to  whom  be  was  transporting  them,  the  sale 
said  liquors  would  be  completed  in  Quincy, 
and  be  a  violation  of  law,  and  the  defendant  bad 
a  right  to  seize  them,  pursuant  to  the  statutes. 

If  Cosfello  was  in  the  babit  of  selling  liquors 
in  Quincy  without  lawful  right,  and  Falvey  was 
In  the  balat  of  transporting  such  liquors  into 
Quincy,  a  knowledge  of  such  facts  or  sub- 
sequent proof  of  tlie  same  would  be  a  ju^flca- 
tion  of  the  defendant's  acts  in  making  Ae  com- 
plaints. 

Tbe  court  refused  to  give  sucb  instruction, 
and  defendant  excepted.  The  court  ruled  and 
instructed  the  jury  as  follows: 

"I  suppose  the  theoiy  of  the  complainant, 
ludging  from  the  evidence  which  we  have 
heard  here,  was  tbat  Falvey  was  in  tbe  busi- 
ness of  getting  orders  from  different  people  In 
Quincy,  and  filling  those  orders  by  going  to 
Boston  or  elsewhere,  and  getting  his  liquors 
and  delivering  them  to  those  people  in  tbe  town 
of  Quincy;  that  be  did  thai  from  time  to  time, 
and  that  these  liquors  which  he  had  on  his 
wagon  were  liquors  which  he  had  obtained  un- 
der orders  pyen  him  from  various  persons  in 
the  town  oi  Quincy,  and  which  he  was  carry- 
ing to  those  persona  to  fill  the  orders  ther  had 
given  bim. 

"A  sale  of  property  ordinarily  takes  ]^ace 
when  the  delivery  of  it  is  made.  If  you  send 
an  order  for  a  quantity  of  goods  which  are  kept 
in  bulk  in  a  store,  and  tbe  merchant  receives 
your  order  and  agrees  to  fill  it,  and  says  he  will 
send  you  the  goods  as  soon  as  be  can  conve- 
niently separate  tbem  and  send  them,  and  be 
sends  them  to  your  place  of  business,  a  few 
rods  ox  a  few  miles  away,  the  sale  actiully 
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takes  place  at  the  time  and  place  where  the 
goods  are  deHvered  to  you.  The  mere  contract 
of  sale  in  that  supposed  case  is  not  die  sale  it- 
self; the  sale  is  consummated  and  becomes 
complete,  so  that  you  can  properly  call  it  a  sale, 
when  the  title  to  the  property  passes,  when  the 
property  changes  ownership,  ceases  to  tielong 
to  uie  vendor,  and  begins  to  belong  to  the 
vendee. 

"Judging  from  this  evidence,  I  suppose  the 
theorj'  of  uie  complainant  was  that  these  or- 
ders had  been  obtained  by  Falvey  in  Quincy, — 
orders  which  be  had  to  'fill, — aod  that  he  had 
been  to  Boston  aod  got  his  goods,  and  that  be 
was  carrying  them  to  deliver,  and  to  consum- 
mate the  transaction  by  a  transfer  of  the  prop- 
erty from  him  to  the  persons  who  had  ordered 
it.  at  their  mvenl  places  in  Quincy,  by  a  deliv- 
ery of  it  to  them.  Now  if  that  was  the  fact, 
this  complaint  against  that  property  was  not 
only  properly  made,  but  should  have  been  es- 
tablishea  upon  a  hearing  by  the  court.  Upon 
those  facts,  under  the  law,  this  property  was 
subject  to  forfeiture,  and  Falvey  was  guUty  of 
an  offense  in  having  the  liquor  in  hb  poasessioii 
with  the  intent  to  sdl  it.  Although  he  had 
made  his  contracts  in  the  case  I  have  supp<wed, 
and  taken  bis  orders  before,  and  agreed  to  fill 
them  Iwfore,  he  had  not  filled  them — had  not 
delivered  the  property;  he  had  the  property  in 
his  possession  with  intent  to  deliver  it,  and  with 
intent  thus  lo  sell  it  when  he  delivered  it,  by 
changing  the  title  from  him  to  the  purchasers. 
That  is  uie  kind  of  charge  which  the  first  was, 
and  that  is  the  kind  of  evidmce  which  was  ne- 
cessary to  sustain  that  charf^." 

The  jury  returned  a  verdict  for  plaintiff,  and 
defendant  alleged  exceptions. 

The  facts  appear  in  the  opinion. 

Mr.  B.  B.  JofaiiBOa.  for  defendant: 

Defendant,  ton^;ative  moof  of  want  of  prob- 
able cause  and  in  mttigatiou  of  damages,  bad  a 
right  to  introduce  evidence  tending  to  show 
wavA  all  the  facts  were  at  the  time  of  the  sei- 
zure and  when  the  complaint  was  made,  as  de- 
clared upon  in  plaintiff's  first  count. 

Barronv.  M<uon,  81  Vt.  189;  Baeon  v.  Tbuw, 
4  Cuab.  837;  JUptetf  v.  JfeAirron,  125  Mass. 
272. 

Defendant  had  a  right  to  introduce  testimony 
showing  the  evidence  of  the  claimants  given 
before  tiie  district  court. 

Bacon  v.  Tmime,  4  Cush.  217. 

Defendant  should  have  been  allowed  to  prove 
the  conviction  before  the  district  court;  for 
sucb  fact  would  lead  to  an  honest  and  strong 
suspickmof  the  guilt  of  the  plaintiff  at  the  date 
of  defendant's  complaint. 

Baeon  v.  Tbwne,  4  Gush.  217:  Qmmmwalth 
V.  Cotton,  188  Mass.  600 ;  Barron  v.  Maaon,  81 
Vt.  189. 

Until  the  liqii  jrs  were  delivered  and  accepted 
in  Quincy,  the  title  to  them  vested  in  theplain- 
tiff,  who  in  such  transactions  was  acting  out- 
side of  the  duty  of  a  common  carrier.  At  least 
one  of  the  packaen  seized  and  complained 
about  was  found  ttus  to  have  been  held  by  the 
plaintiff,  and  was  therefore  intended  for  sale  in 
Quincy. 

Wilder  v.  Bolden,  34  Pick.  8;  Gcmmonioeatth 

V.  BuTsett,  186  Mass.  465. 
Mr.  J.  Ii.  Eldridge,  for  plaintiff: 
The  evidence  was  not  offered  in  mitigation  of 
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damages,  bnt  to  show  "actual  guilt."  Thede- 
fendant  should  have  called  taa  claimaola  as 
witnesses  if  be  relied  on  their  testtmooy.  The 
offer  was  too  indefinite,  aod  contained  no  state- 
ment of  evidence  "tending  to  show  adnal  guilt" 
of  what. 

MorvOU  V.  Ameriain  Trtui  SoeUlsf,  128  MasL 
129. 

Bacon  V,  Tmom,  4  Gush.  217,  does  not  sop- 
port  the  defendant's  claim. 

Both  of  the  defendant's  requests  for  ndin|s 
as  to  what  would  constitute  sales  at  Quln^ 
were  rightly  refused,  and  entirely  correct  m- 
structions  were  given.  The  reciuest  as  to  the 
habits  of  Costello  and  the  plaintiff  was  also 
rightly  refused. 

TilUtton  V.  Warner.  3  Gray,  574;  BuUaek  t. 
lAndtay,  9  Gray,  80. 

Devena*/.,  delivered  the  opinion  of  the 

court: 

The  plaintiff's  declaradon  contained  three 
counts;  the  first  for  alleged  malidous  proaeca- 
tion  by  tke  defendant  in  making  a  complaint 
in  order  to  obtain  a  warrant  to  search  for  Ca- 
uda intoxicating  liquors  in  possessioa  of  tbe 
plaintiff.  In  a  certain  building  in  Qnintr^,  with 
intent  to  sell  the  same  contrary  to  law.  whidi 
complaint  was  made  on  the  3d  of  July,  1884; 
tbe  second  count  was  for  alleged  malicioas 
prosecution  by  defendant  in  making  complaint 
on  August  4,  1884,  in  order  to  sesfch  for  cer- 
tain intoxicating  liquors  in  the  possessitKi  (tf 
the  pltintiff,  ill^aliy  transported  by  him,  he 
having  reasonabfe  cause  to  believe  that  tbe? 
were  intended  to  be  sold  in  Quincy  in  vMatioo 
of  law;  the  third  count  alleged  a  wrongful  con- 
version by  the  defendant  of  certain  persmal 
property  of  the  plaintiff.  As  the  verdict  was 
for  the  defendant  on  the  second  and  third 
counts,  the  exceptions  are  only  to  be  oonrid- 
ered  as  they  relate  to  the  fint  count,  ai^  the 
first  complaint  made  by  defendant,  on  tbe 
alleged  malicious  [»osecution  of  irtuidi  tliat 
count  is  founded. 

That  which  the  plmntiff  has  to  establish  in 
an  action  for  maliaous  prosecution  is  that  tile 
prosecution  was  instituted  without  probable 
cause  to  believe  bim  guilty,  uid  with  malice  in 
its  legal  acceptation,  that  is,  in  bad  faith,  and 
with  want  of  any  irincere  belief  in  the  guilt  ot 
the  party  against  whom  it  is  commenced. 
While  malice  may  be  inferred  from  a  want  of 
probable  cause,  it  is  not  a  necessary  inference, 
and  the  issues  are  distinct,  as,  even  if  it  be 
proved  that  the  prosecution  was  without  prob- 
able cause,  it  is  still  a  sufficient  defense  to  show 
that  it  was  instituted  In  good  faith  and  in  the 
honest  belief  of  tbe  guilt  of  the  party  charged. 
Biplej/  V.  McBarron.  135  Mass.  373. 

Whatever  legitimately  tends  to  diow  prob- 
able cauBe  for  the  prosecution  or  the  good  foith 
of  tbe  complainant  Is  therefore  admissible  oa 
his  behalf  to  meet  the  evidence  of  tbe  plaintiff, 
who  in  fflicb  action  has  the  burden  of  establiab- 
Ing  the  want  of  probable  canse  and  tbe  mahee 
Of  the  defendant.  That  the  defendant  had  i 
right  to  introduce  evidence  of  all  tbe  facts  as 
they  existed,  or  appeared  to  exist,  at  the  time 
of  the  seizure  under  the  first  warrant,  and 
when  the  complaint  was  made,  cannot  be  con- 
troverted. As  this  is  so,  he  contends  tiiat  be 
bad  the  rig^t  to  introduce  the  evidence  of  thr 
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claimants,  other  thao  the  plaintiff,  as  given  at 
the  time  of  the  second  complaint  in  &e  difitrict 
cowt,  after  the  failure  of  the  first  complaint, 
to  thus  justify  his  act  in  swearing  to  the  first 
compbnit.  The  issues  raised  by  the  two  com- 
plaints were  different.  In  the  one  the  charge 
was  for  keeping  liquors  with  intent  to  sell;  the 
other  was  for  unlawful  transportation.  The 
defendant  may  have  been  fully  justified  in 
making  the  second  complaint^  while  he  had  no 
Justiflntion  for  the  first.  It  may  he  that  this 
evidence  would  have  been  adnUBsibte  under 
the  second  count  where  the  verdict  was  for  the 
defendant,  as  the  facts  there  testified  to  wit- 
nesses may  have  been  most  influential  in  indu- 
cing a  man  of  proper  prudence  and  caution  to 
belwve  that  ttie  plaintiff  was  guilty  of  the  of- 
fense there  cliarged,  and  that  there  was  good 
cause  to  believe  him^so.  Bacon  v.  Towne,  4 
OuBh.  317. 

But  the  evidence  taken  upon  a  subsequent 
trial  for  a  different  offense,  even  if  one  of  a 
similar  character,  would  not  have  any  legiti- 
mate tendencv  to  justify  the  first  complaint 
made  bv  the  defendant,  which  bad  previously 
been  tried  and  decided.  Nor  was  the  convic- 
tion of  Coetello  at  a  still  later  period,  for  ille- 
gally selling  a  portion  of  the  liquors  being 
transportedlnto  Quincy  by  the  plaintiff,  admis- 
sible as  evidence  of  probable  cause  on  the  de- 
fendant's part.  It  does  not  appear  that  any 
evidence  of  the  facts  showing  the  relations  of 
Costello  and  tiie  plaintiff  wfts  refused.  The 
fact  of  a  subsequent  conversaUon  ctf  Costello 
would  not  certainly  in  any  way  afford  evidence 
of  probable  cause  to  believe  the  plaintiff  guilty 
when  the  first  complidnt  was  made.  It  could 
in  no  way  have  operated  on  the  defendant's 
mind.  T\xe  defendant  further  cootenda  that 
the  plaintiff  collected  monev  in  Quincy  for 
liquors  brought  there  in  Costelio's  name,  and  for 
liquors  brought  to  fill  orders  given  to  Costello 
in  Quincy,  and  therefore  tiie  o>urt  should  have 
ruled  that  the  defendant  had  a  justification  for 
his  act  in  making  the  complaint.  But  the  de- 
fendant could  not  be  justified,  on  these  facts,  in 
making  tbefirst  complaint,  withoutevidence  that 
the  pl^ntiff  was  informed  or  had  knowledge  of 
the  unlawful  sale  in  Quincy,  especially  as  that 
complaint  charged  the  defendant  therein  with 
Olegally  keeping  liquors  with  intent  to  sell  the 
same,  and  not  with  illegally  transporting  them. 

The  rulings  requested  and  refused  had  ref- 
erence to  the  second  complaint  against  plaintiff 
for  illegally  transporting  liquors,  for  alleged 
malicious  prosecuUon  of  which  a  verdict  has 
been  found  in  his  favor.  If  it  were  not  so, 
however,  sufficiently  favorable  instructions 
were  given  on  tUs  purt  of  the  case  by  the  court. 
Where  the  pluntifiF  was  a  mere  messenger,  and 
Uie  sole  was  lawfully  made,  he  could  not  be 
held  guilty  of  illegally  transporting  the  liquor 
sold,  oy  bringing  It  to  the  purchaser,  even  if 
the  latter  resided  in  a  town  where  such  sales 
could  not  be  lawfully  made. 

BseepUom  overruled. 


Margaret  A.  HOLDSWORTH 
e. 

Mary  E.  TUCKER. 

I.  In  an  aetion  upon  a  eontraet  under 
seaJ,  whi^  is  mtMutory  «m  both  sldaa, 
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the  defendant  may  show  In  defense 
that  before  any  part  of  the  contract  haa 
been  executed,  and  before  a  breach,  the 
parties  affrood  to  vary  its  terme*  and 

that  be  offered  toperform  as  thas  varied; 
but  it  ia  necessary  to  show  an  assent  to 
the  change  on  the  part  of  the  plaintiff, 
upon  a  common  understanding  as  to  the 
change. 

2.  A  knovrled^  on  the  part-of  the  plain- 
tiff of  the  form  In  which  the  deed  and 
bond  were  written,  if  she  was  i^orant 
of  the  loflral  effect  of  the  language, 
would  not  be  eonclnelTe  against  her 
right  of  action,  even  if  she  had  been  will- 
ing to  accept  the  deed  tendered  if  the 
word  "contemplated"  was  stricken  out. 
Such  an  objection  would  not  be  a  waiver 
on  her  part  of  a  substantial  mistake  in 
the  boandary  of  the  land,  having  the 
effect  to  chutge  the  ocmtract  without  hw 
knowledge  or  t^sent. 

3.  Whether,  if  defendant  intended  to  de- 
liver a  deed  in  conformity  with  the  bond, 
and  the  mistake  was  not  pointed  oat 
or  known  to  him  until  the  trial,  he 
might  then  have  tendered  a  Bofflcient 
deed,  and,  under  an  amendment  of  his 
pleadings,  have  proved  these  facts  in 
mitigation  of  damages,  is  not  decided. 

(Bristol — Filed  January  10,1887.) 

ON  plaintiff's  exceptions.  Siutained. 
Action  of  contract  to  recover  the  penalty  of 
a  bond  for  the  conveyance  of  real  estate.  At 
the  trial  in  the  superior  court  before  Haro- 
mood,  J.,  it  was  proved  that  the  defendant  gave 
plaintiff  the  bond,  and  that  plaintiff  had  paid 
the  defendant  thereon  $5.70  down,  and  the  in- 
terest as  it  accrued.  A  few  days  before  the 
maturity  of  the  bond,  the  plaintin  notified  de- 
fendant she  would  be  ready  to  take  the  deed 
and  pay  the  money,  and  called  with  her  bus- 
band  on  defendant  and  her  husband,  Febniaty 
17,  1885,  with  the  money,  the  husbands  of  tbie 
plaintiff  and  defendant  saying  what  was  said 
in  the  presence  of  their  wives.  Mr.  Tucker 
showed  the  deed  he  bad  had  prepared  by  an 
attorney  of  the  court  Two  objections  were 
made  by  the  plaintiff.  One  was  the  omission 
of  the  middle  initial,  "  A,"  in  plaintiff's  name, 
and  the  other  was  that  the  deed  described  the 
southerly  bounjlary  as  by  "  contemplated  "  Field 
atreet,  instead  of  by  Field  Street.  The  defend- 
ant offered  to  correct  the  name,  and  did  cor- 
rect it,  but  refused  to  strike  out  the  word  "  con- 
templated." On  February  18  and  19  the  par- 
ties fl^in  met  and  the  deed  was  again  tendered 
in  the  same  way,  and  plaintiff  refused  again 
unless  the  worn  "contemplated'*  was  struck 
out.  The  plaintiff,  about  that  time,  <K)naulted 
counsel  as  to  the  legal  effect  of  the  word  "con- 
templated," and  as  to  whether  it  complied  with 
the  terms  of  the  bond ;  the  deed  was  not  shown 
to  counsel.  The  parties  again  met  in  the  even- 
ing, and  one  Greenwood  accompanied  the  plain- 
tiff and  her  husband.  The  same  deed  was  ten- 
dered without  any  change,  and  again  the  plain- 
tiff demanded  that  the  word  "contemplated"  be 
struck  out.  Said  Greenwood  took  the  deed  and 
read  it  through,  and  then  compared  it  with  the 
bond,  and  stated  that  the  word  "  contemplated  ** 
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was  tfae  only  objection  made.  Plaintiff  refused 
to  lake  the  deed.  The  deed  nerer  passed  out 
of  tfae  defeodant's  possession,  except  at  the  vari- 
ous iDterviews  for  inspection;  plaintiff  never 
.showed  deed  to  counsel  or  other  person  skilled 
in  conveyancing.  The  evidence  showed  that 
tfae  boundaries,  in  the  deed  tendered,  passed  all 
the  land  in  the  bond  by  a  good  title  and  cor- 
rect description,  except  only  that  the  southerly 
boundary  was  Doutii  by  the  north  line  of  "coc- 
templated"  Field  Street,  instead  of  Field  Street. 
Dating  the  trial  the  court  ruled,  as  matter  of 
law,  that  under  the  circumstances  the  use  of 
the  word  "contemplated"  wns  the  same  in 
legal  effect,  as  far  as  the  validity  of  the  deed 
was  concmied,  aa  if  it  had  been  omitted,  and 
the  plaintiff  excepted.  The  plaintiff  made  ob- 
jection to  the  expression  in  the  description 
"south  by  the  northerly  line  of  contemplated 
Field  Street."  It  was  then  objected  to  by  the 
plaintiff  ns  not  in  compliance  with  t  he  terms  of 
the  bond.  The  defendant  claimed  that  there 
had  been  a  waiver  of  any  such  defect  on  the 
part  of  the  plaintiff  upon  the  evidence.  The 
court  ruled  that  this  was  a  matter  of  fact  for 
tfae  juiT  to  determine.  During  the  trial  the 
plaiutiff  offered  to  show  that  the  defendant  had 
forbidden  her  husband,  who  owned  a  lot  abut- 
ting on  said  Field  Street,  to  use  Field  Street  to 
its  full  extent,  and  had  directed  him  to  pas.s  to 
and  from  his  lot  by  way  of  Tucker  Street, 
which  was  a  public  street  and  was  one  of  the 
ways  laid  out  parallel  to  Field  Street.  To 
tills  evidence  the  defendant  objected;  tfae  court 
ruled  that  it  was  immaterial  and  plaintiff  ex- 
cepted. The  plaintiff  asked  tlie  court  to  rule 
"that  to  tender  a  deed  in  which  one  of  the 
boundarieH  was  south  by  a  contemplated  Field 
Street,  was  not  a  compliance  with  the  condi- 
tion of  the  bond,"  but  the  court  ruled  and  io- 
structed  the  jury  that  it  was  the  same  in  legid 
effect.  The  plaintiff  further  requested  that  if 
the  court  should  be  of  opinion  that  the  two 
expressions  "  contemplated  Field  Street  "  and 
"Field  Street"  are  in  legal  effect  the  same, 
yet,  as  it  was  not  according  to  the  letter  of  the 
bond,  it  was  a  reasonable  truest  that  the  word 
"contemplated"  be  not  used,  and  she  had  a 
right  to  refuse  to  accept  such  deed,  and  for  that 
cause  it  was  not  a  good  tender  of  a  deed  on  the 
part  of  the  defendant.  The  court  mve  no  in- 
structions on  the  last-named  point.  The  plain- 
tiff further  requested  the  court  to  rule  and 
instruct  tfae  jury  on  the  question  of  waiver, 
that  unless  the  defendant  offered  to  give  a 
deed  without  Uie  word  "contemplated,"  the 
plaintiff  could  not  be  held  to  hare  waived  other 
objections  to  the  deed  tendered:  that  if  the 
defendant  had  offered  to  give  a  deed  omitting 
that  word,  the  plaintiff  would  still  have  the 
right  to  object  to  the  whole  of  the  southerly 
boundary  of  the  deed,  because  it  is  expressed 
"  by  the  northerly  line  of  '  cont«mpl8tetl '  Field 
Street,"  instead  of  southerly  by  Field  Street,  as 
expressed  in  the  bond,  whether  she  raised  the 
objection  before  action  brought  or  on  the  com- 
pletion of  the  evidence  at  tne  trial,  and  before 
ailment  to  the  jury;  that  sfae  was  not  bound 
to  accept  a  deed  bounding  on  tfae  northerly  line 
of  a  street  instead  of  bv  a  street;  that  the  deed 
tendered  was  not  such  a  deed  as  tlie  plaintiff 
was  bound  to  accept;  that  thewordsused.  "on  tfae 
Ibie  of  a  street,"  instead  of  "by  a  street,"  have 
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not  the  same  legal  effect;  that  to  make  a  wwver 

of  a  defect  valid,  tfae  jury  must  be  satisfied  that 
it  was  made  unden>tandingly,  and  was  so  under- 
stood by  the  parties.  If  such  a  defect  in  the 
boundary  is  not  such  as  an  unskilled  person 
would  ordinarily  understand,  tfae  defendant  has 
no  rigfat  to  infer  that  it  was  waived  by  Kleoce. 
unless  from  all  the  circumstances  the  defend- 
ant had  a  right  to  infer  such  a  waiver:  that  if 
he  had  received  the  deed  with  *'  contemplated  " 
stricken  out,  and  was  ignorant  trf  the  dlsUnction 
between  bounding  on  the  line  instead  of  br 
the  street,  be  still  would  have  a  remedy  on  h& 
bond  for  a  failure  to  hound  the  piemiaei  is 
stipulated  therein. 

The  case  went  to  the  jury  on  the  qneatiosof 
waiver  with  the  following  instnicttons;  The 
deed,  however,  bounds  by  the  northerly  line, 
therefore  you  will  see  that  there  was  a  variance 
between  the  land  called  for  by  the  bond  and 
the  land  described  in  the  deed.  That  variance 
consisted  in  excluding  from  the  land  called  for 
by  the  bond  that  portion  which  was  in  the 
street.  Now  that  was  a  material  variance.  It 
was  not  such  a  deed  as  the  plaintiff  was  entitled 
to  receive.  In  that  respect,  and  were  it  mA  tat 
tfae  question  of  waiver,  I  should  rule  to  you,  v 
matter  of  law,  that  it  was  not  such  a  aeed  as 
tfae  plaintiff  was  entitled  to  receive,  and  that  no 
proper  deed  was  tendered;  but  the  defendant 
comes  into  court  and  saya  that  is  an  objectton 
which  the  plaintiff  here  has  no  right  to  insiA 
upon,  because  she  waived  it  when  the  deed 
was  tendered.  You  may  have  rights,  and  you 
nuy  wMve  them,  but  there  are  times  when  yon 
must  insist  upon  them,  or  forever  faoM  your 
peace  as  to  tfaose  rights. ,  The  question  b 
whether  you  are  .sntLsiQcd,  upon  the  evidoice, 
tbat  tfae  plaintiff  waived  that  objection  to  Um 
deed.  The  law  upon  tfae  subject  is,  if  the  plain- 
tiff at  that  interview  waived  all  other  objectkiK 
to  the  deed  excepting  this  one  aiisiag  from  the 
word  "contemplated,"  or  if  sfae  used  language 
at  that  interview  which  was  intended  and  cal- 
culated to  convey  to  the  defendant  the  idea  that 
she  waived  all  other  objections,  then  all  objec- 
tions which  could  have  been  fixed  at  tbat  tune 
are  waived,  and  she  has  gone  by  the  time  when 
she  could  insist  upon  it.  If  vou  And  she  did 
waive  it,  your  verdict  will  be  nii  thedeCendant. 
If  you  find  sfae  did  not  waive  it,  your  verdict 
will  be  for  plaintiff. 

The  jury  returned  a  verdict  for  defendant, 
and  plaintiff  alleged  exceptions. 

Mr.  J.  Brown*  for  plaintiff: 

By  the  terms  of  the  bond,  the  defendant  stip- 
ulated to  convey  to  the  plaintiff  aparcel  of  land 
bounded  "southeriy  by  Field  Street."  The 
southern  boundary  was  to  be  by  a  street  in  ac- 
tual existence  or  use.  The  deed  tendered  gave 
the  southern  boundary  "by  the  north  line  of 
'contemplated'  Field  Street."  The  defendant 
had  already  laid  out  Field  Street.  It  existed 
on  a  plan  duly  recorded  and  was  open  to  iniUic 
travel  its  full  width  when  the  bond  was  given. 

CfUn^a  V.  Lothrop,  21  Pick.  296;  1^^. 
Charlettown ,  2  Gray,  271;  Thoma*  v.  Poelt,  1 
Gray,  85:  Loring  v.  OH*,  7  Grav,  565;  Waitw 
v.  Wiyrcester,  6  Gray,  548;  Je^riet  v.  Jepia. 
117  Mass.  184;  Sturtemnt  v.  ./ague:  14  Allen. 
526;  Riekmond  v.  Gray,  8  Allen,  27;  1  Sugd- 
Vend.  167.  847;  Qerriah  v.  Hmria,  8  Cuah.  IN: 
Dretel  v.  Jortlan,  104  Haas.  410;  Park  r.  M»- 
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•on.  7  Alleo,  888;  Paekai-d  v.  {AA«r,  7  Gray. 
58^  and  numennu  other  cases. 

Jfewn.  Braley  A  Swift,  for  defendant: 

The  ruling  as  to  the  legal  effect  of  tbe  use  of 
the  word  "contemplated  in  the  deed  tendered 
was  in  accordance  with  Tufta  v.  Charltgtoicn,  2 
Gray,  371,  373,  and  in  this  respect  was  n  full 
compliance  with  the  terms  of  the  bond. 

All  that  tbe  plaintiff  could  call  for  under  tbe 
bond  was  a  warranty  deed  that  would  pass  tbe 
land  described  hy  a  "good  and  clear  title,  free 
from  all  incumbrances"  at  the  time  perform- 
ance was  called  for. 

Drwl  V.  Jordan,  104  Mass.  4(17. 

The  deed  tendered  did  this  so  far  as  this  ex- 
ception is  concerned.  Any  description  that 
would  pass  tbe  /ortu  witliin  tbe  bounds  given 
would  be  sufficient. 

Brown  v.BeUav9,AV\<s\.  179,  184,  189. 

The  plaintiff  at  tbe  time  the  de^  was  tendered 
bad  tbe  legal  rieht  to  have  tbe  soutlierly  boun- 
(iaiT  in  the  deed  the  same  in  legal  effect  as  stated 
in  the  bond.  Tbe  deed  tendered  did  not  so  give 
the  boimdary,  because  tbedeed  bounded  south- 
erly by  the  north  line  of  the  street  instead  of  by 
the  street.  This,  however,  was  a  right  she 
tx>uld  waive,  and  the  question  whether  she  did 
wahre  it  was  perhaps  a  question  of  fact  for  the 
jury  on  tbe  evidence  In  the  case. 

The  instructions  given  on  this  point  are  sus- 
tained by  tbe  followiug  authorities: 

QffiTiih  v.  Norru,  9  Cusb.  167,  170;  Dre$cl 
T.  Jordan,  104  Mass.  419;  Pvpe  v.  Machias 
WaterP.  Co.  53  Me.  S88,  389. 

Field*  J.,  delivered  tbeopiDioD  of  the  court: 
The  waiver  set  up  is  not  oi  a  condition  prece- 
dent or  of  tbe  time,  place,  or  manner  of  the 
performance  of  a  contract.  If  it  can  be  called 
a  wairer  at  all,  it  is  a  waiver  of  tbe  right  to  re- 
quire a  conveyance  of  all  tbe  land  which  tbe 
defendant,  by  tbe  bond,  was  bound  to  convey. 
If  the  plaintiff  had  accepted  tbe  deed  tendered, 
it  would  have  been  a  question  for  the  jury 
whether  she  thereby  waived  a  claim  for  dam- 
ages occasioned  by  the  failure  of  ibedefendant 
to  convey  all  of  the  land  described  in  tbe  bond, 
and  the  knowledge  or  ignorance  of  the  plain- 
tiff, when  she  accepted  the  deed,  of  the  defect 
in  the  description  of  the  land  would  be  mate- 
rial upon  the  question  of  waiver.  There  are, 
ind«^,  acts  to  which  the  law  affixes  a  specific 
effect  independently  of  the  intention  of  the 
parties,  but  the  acts  of  the  parties  in  this  case 
are  not  of  that  character.  Fox  v.  Ha/rding,  7 
Cush.  516;  TayloT-7.  Cole.  Ill  Mass.  863;  MouU 
ton  V.  MeOiem.  108  Msrn.  087;  Palmer^.Sawyer, 
114  Mass.  1. 

The  plaintiff  did  not  accept  the  deed,  and  the 
defense  is  that,  altbouj^  the  defendant  did  not 
offer  to  perform  his  contract  according  to  its 
terms,  vet  the  plaintiff  waived  the  defect  in  tbe 
offer  wbich  was  made.  As  the  defect  relates 
to  tbe  quantity  of  land  to  be  conveyed,  tbe  de- 
fense is,  in  effect,  that  the  plaintiff  agreed  to 
acoeptasnbsUtutedperforroaace  for  that  which 
tbe  contract  required;  and  that  the  defendant 
offered  to  perform  the  contract  according  to  the 
new  agr^ment;  or,  if  put  on  the  ground  of 
waiver,  that  the  plaintiff  intentionally  relin- 
quished to  the  defendant  tbe  right  to  require  a 
conveyance  of  tbe  land  to  the  centre  One  of 
P^d  Street.  It  may  be  assumed  that  in  this 
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Commonwealth,  in  an  action  upon  a  contract 
under  seal,  which  Is  executory  upon  both  sides, 
the  defendant  may  show  in  defense  that  before 
any  part  of  the  contract  has  been  executed,  and 
before  a  breach,  the  parties  have  agreed  to  vary 
its  terms,  and  that  the  defendant  offered  to  per- 
form the  contract  as  thus  Varied.  Ropera  v. 
Bogera,  139  ilasa.  440.  But  whether  the  de- 
fense is  put  upon  the  ground  of  waiver  or  of  a 
new  agreement,  it  is  necessary  to  show  an  as- 
sent to  the  change  on  tbe  part  of  the  plaintiff. 

In  DartUey  v,  [jondon.  C.  AD.  if.  L.  R  2 
H.  L.  Eng.  &  Ir.  App.  48,  it  is  said  by  Lord 
Chelmsford,  on  page  578,  that  "a  waiver 
must  be  an  intentional  act  with  knowledge  ;" 
and  by  Lord  Cransworth,  on  page  60,  that 
"  when  parties  who  have  bound  themselves 
by  a  written  agreement  depart  from  what 
has  been  agreed  on  in  writing,  and  adopt 
some  other  une  of  conduct,  it  is  incumbent  on 
the  party  insisting  on  and  endeavoring  to  en- 
force a  substitutea  verbal  agreement  to  show, 
not  merely  what  he  understood  to  be  the  new 
terms  on  which  the  parties  were  proceeding, 
but  also  that  the  other  party  bad  tbe  same  un- 
derstanding,— that  both  parties  were  proceeding 
on  a  new  agreement,  tbe  terms  of  which  both 
understood.  In  such  a  case  as  the  present, 
knowledge  on  the  part  of  the  plaintiff  of  the 
form  in  which  tbe  deed  and  bond  were  written, 
if  she  was  ignorant  of  tbe  legal  effect  of  the 
language,  would  not  be  conclusive  against  her 
right  Of  action,  even  if  she  bad  been  willing  to 
accept  the  deed  tendered,  and  had  so  declared, 
but  for  an  objection  which  should  be  held  to 
have  been  groundless.  A  mistake  in  tbe  legal 
effect  of  the  words  in  a  deed,  if  it  were  mutual, 
or  if  the  words  were  used  by  accident,  (jir  by 
fraud  on  tbe  part  of  the  deiendant,  would  be 
corrected  in  equity.  Caned]/  v.  Marcy,  13  Gray, 
373,  877;  SUKJtbndge  Iron  Co.  v.  Bvdton  Iron 
Go.  107  Mass.  390,  819;  Wataonv.  Wataon,  128 
Mass.  ICS. 

In  Dread  v.  Jordan.lO^Htm.  407,  the  fact  that 
the  deeds  were  upon  condition  that  the  Cabot 
mortgage  should  be  paid  by  the  grantee,  and 
the  difference  in  legal  effect  between  a  grant 
upon  such  a  condition  and  a  grant  subject  to 
a  mortgage  which  the  grantee  assumed  was 
well  known  to  the  defmdants*  atlOTneys.  and 
tbe  objection  to  the  deeds  on  this  ground  had 
been  considered  by  tbem  and  was  held  to  have 
been  in  fact  waived. 

In  QerrCth  v.  2\'orrig,  9  Cush.  167,  tbe  justice, 
at  the  time,  did  not  rule  that  the  defendant, 
"by  not  taking  the  objection  to  the  deed  at  the 
time  it  was  tendered,  which  he  now  raises," 
waiv«i  the  objection,  but  submitted  tbe  ques- 
tion of  waiver  to  the  jury.  Tbe  staten^t, 
however,  in  the  first  paragraph  of  the  opinion, 
is  too  broad,  if  applied  to  substantial  changes 
in  contracts,  and  seems  to  have  misled  tbe  pre- 
siding justice  in  the  case  at  bar.  It  does  not 
appear,  in  the  case  at  bar,  that  the  defect  in  the 
deed  was  noticed  by  tbe  plaintiff,  or  that  the 
effect  of  tbe  language  usetl  was  discussed  or 
considered  by  the  parties;  tbe  dispute  was 
wholly  upon  another  matter,  and  the  instruc- 
tions of  the  court  were,  in  effect,  thai  if  the 
plaintiff  was  willing  to  accept  tbe  deed  if  tbe 
word  "contemplated"  was  stricken  out,  she 
waived  the  substaatial  mistake  in  the  boundary 
of  the  land,  whether  she  knew  of  it  or  not.  We 
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think  that  this  niUog  b  erroneous.  The  jury 
could  DOt  properly  find  that  the  plaintiff  waived 
this  defect  in  the  deed  unless  they  found  she 
knew  of  it,  and  assented  to  the  change  in  the 
boiuidary.  The  assent  need  not  be  expressed  in 
terms,  but  it  must  pe  found  to  have  existed  as  a 
fact.  No  questioD  of  estoppel,  as  distinf^isbed 
from  waiver,  arises  in  these  exceptions,  and  we 
aranot  called  upon  todedde  whether,  if  the  de- 
fendant Intended  to  ddiver  a  deed  in  conf  onnlty 
with  the  bond,  and  the  mistake  was  not  pointra 
out  or  known  to  him  until  the  trial,  he  might  not 
then  have  tendered  a  sufficient  deed,  and,  under 
an  amendment  of  liis  pleadings,  have  proved 
these  facts  in  mitigation  of  damages. 

As  tlie  other  queatioiis  stated  m  the  excep- 
tions may  not  arise  upon  a  new  trial,  we  have 
not  considered  them. 

I<br  the  reaaom  given,  a  mt^oritjf  of  tfie  court 
are  ttf  opinion  tl'at  the  exception*  iwuH  he  aua- 
taivsd. 


Prands  WARREN 
«. 

SPENCER  WATER  CO. 

1.  In  au  aotioQ  for  d»m»|pe*  for  ob- 
•tnietliiir  the  flow  of  the  wa.t«r«  of  a 

pond  over  petitioner's  land^  upon  the 
question  of  toe  amount  of  damages  jpeti- 
tloner  waa  entitled  to  recover  ft  is 
imuiateria)  whether  a  conveyance  to 
the  respondent  was  valid  or  invalid,  or 
whether  or  not  respondent  had,  on  any 
form,  settled  with  the  company  from 
which  respondent  procured  its  title, 
where  there  was  no  other  right  to  regu- 
late the  flow  of  the  water  than  a  pre- 
scriptive right. 

2.  Much  most  be  left  to  the  discretion  of 
the  presiding  judge  in  determining  the 
qualiflcations  of  expert  witneaaea; 
and.  although  the  qualiflcations  of  a 
witness  to  testify  as  an  expert  are  very 
slight,  the  admission  of  his  testimony 
is  not  a  ground  for  a  new  trial. 

S.  The  bill  of  exceptions  must  contain 
enough  to  enable  the  court  to  see  that 
the  party  was  actually  injured  by  the 
exclusion  of  the  testimony  of  a  witness. 

4.  Declarations  made  by  a  Jnror  after 
the  verdict  had  been  rendered  are  not 
admiaaible  to  impeach  the  verdict  on 

a  motion  for  new  trial ;  nor  could  his 
direct  testimony  to  his  own  misconduct 
in  the  Jury  room  be  received  for  that 
purpose. 

{WonxBter — Filed  Jaouary  S,  IWIT.) 

ON  respondent's  exceptions.  Overruled. 
Petition  for  the  assessment  of  damai^es 
alleged  to  have  been  caused  by  the  respondent 
takug  the  water  uf  Shaw  Pood  in  Leicester, 
and  diverting  it  from  flowing  In  its  natural 
channel  through  the  land  of  the  petitioner. 
At  the  trial  in  the  superior  court  before 
Bacon,  J.,  in  addition  to  the  facts,  the  sub- 
stance of  which  appears  in  the  opinion,  on  the 
question  of  adverse  user,  the  respondent 
offered  by  one  Sugden,  who  was  one  of  the 
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grantees  of  one  Wtllts,  evidence  of  statements 

as  to  Willis'  manner  of  using  and  regulating 
the  Sow  of  water  from  Shaw  Pond,  made  by 
Willis  to  him,  when  he,  Willis,  owned  the 
Willis  mill  (afterward  the  mill  of  the  Spracer 
Wire  Company),  but  upon  the  objection  of  the 
petitioner  the  court  excluded  the  evidence. 

The  respondent  requested  the  court  to  nile 
as  follows : 

U)  The  Spencer  Water  Company,  by  denl 
of  August  20,  1888,  acquired  and  succeeded  to 
the  rights  of  the  Spencer  Wire  Company  ia 
the  Shaw  Pond,  and  also  in  the  outl^  thereof, 
in  all  respects,  whether  for  stoiqring  or  letting 
off  the  water  from  said  pond. 

(2)  The  deeds  in  these  cases  show  a  ri^t  ia 
the  Spencer  Wire  Company  to  stop  and  let 
down  the  water  Id  Shaw  Fcmd  at  {rieaaaie, 
and  their  right  was  conveyed  to  the  Spencer 
Water  Company. 

The  court  declined  so  to  rule,  but  instructed 
the  jury  that  a  prescriptive  right  might  be  ac- 
quired by  the  respondents  and  thoao  under 
whom  it  claims  to  regulate  the  flow  of  the 
water  of  Shaw  Fond,  but  that  it  must  allow 
the  waters  of  Shaw  Fond  to  flow  through  the 
channel  of  the  brook,  and  that  the  dMds  were 
only  some  evidence  of  a  prescriptive  right  to 
regulate  the  Sow  of  water.  The  verdict  wsa 
for  the  petitioner;  and  to  the  admisdon  and  ex- 
clusion of  evidence,  and  the  refusals  to  rule  act 
requested,  the  respondent  all»ed  exceptioaa 

After  the  filing  of  the  first  bill  of  exceptiom 
in  this  case,  the  respondent  moved  to  set  aside 
the  verdict,  alleging  as  a  reason  that  one  of 
the  jurors  before  whom  the  case  was  tried 
was  influenced  to  render  an  exceasive  nr- 
dicl,  against  the  evidence,  because  the  defml- 
aot  was  a  corporation  and  the  petitioner  re- 
puted to  be  in  needy  circumstances.  The 
respondent  filed  an  affidavit,  and  offered  to 
show  by  the  evidence  of  cme  Wilson  that  one 
Day.  one  of  the  jurors  in  the  case,  had.  after 
the  verdict,  said  to  him,  Wilson,  that  be.  Day. 
believed  the  verdict  was  excessive,  but  bis  lea- 
son  for  arriving  at  said  verdict  was  tfaii 
the  defendant  was  a  rich  corporatioo,  while 
the  petitioner  was  a  poor  man.  Upon  a  hear- 
ing upon  this  motion  the  court  overruled  the 
moticm,  and  the  respoodent  all^jed  exoeptiMis. 

Mmn.  RIe«.  Klny,  and  Riee,  for  reqicn- 
dent : 

I.  The  Spencer  Water  Company  had  the 
ri^ht  to  acquire  by  purchase  the  rights  of  the 
wire  company.  In  Shaw  Pood  and  its  oot- 
let.  Stat.  1882,  chap.  119,  t£g  2, 3, 5.  Altboogb 
the  statute  does  not  say  in  words  that  sucb 
water  rights  can  be  acquired  by  purchase,  such 
is  the  general  meaning  of  the  Act;  and  it  is  not 
reasonable  to  suppose  the  L^islature  intended 
that  one  class  of  rights  necessary  for  the  tm- 
joyment  of  the  powers  conferred  could  be  so 
acquired,  but  that  another  similar  cUsa  of 
rights,  equally  necessary  to  the  water  company 
and  perhaps  more  valuable,  could  only  be  ex- 
tinguished by  application  to  the  coons.  The 
words  "real  estate,"  used  in  ^  2  of  die  Act  of 
1882,  would  include  such  rights  as  the  Spencer 
Wire  Company  undertook  to  convey.  See 
Pub.  Stat.  chap.  8,  g  8,  cl.  12,  reUting  to 
the  construction  of  statutes.   While  it  is  true 
that  the  deeds  are  "  some  evidence  of  a  pie- 
Bcriptive  right  to  regulate  the  flow  of  wattr,^ 
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that  is  not  the  only  province  of  the  deeds,  and 
thej  also  ocmvey  whatever  prescripttTe  rights 
the  gran  tore  had.  Such  deeds  as  are  exhllnted 
in  the  case  are  sufflciant,  by  all  rules  of  con- 
struction, to  convey  rights  as  between  the 
partues, 

IL  The  second  request  for  ruling  should 
have  been  granted. 

BroM  T.  Tale.  10  Allen,  441. 

ni.  The  evidence  of  Edwin  H.  Hutchin- 
son ought  not  to  have  been  admitted,  and. 
upon  the  request  of  the  defendant,  it  should 
have  been  stricken  out.  He  was  not  qualified 
as  an  expert  to  gtve  hU  opinion. 

Shaw,  CA.  J.,  in  Dieksnaon  v.  Fitchburg,  18 
Gi«7.  p.  565;  Ndmn  t.  ^»  /as.  Co.  71  N.  Y. 
458:  ^  r.  Parker,  40  N.  H.  47;  Doe,  Jl,  in 
Jorut  V.  Tucker,  41  K.  H.  646;  1  Oreenl.  £v. 
§4400. 

It  did  not  appear  that  this  witness  knew 
anything  about  the  neoessities  or  value  of 
water  to  flow  a  cranberry  meadow  where 
CTBD berries  grew  io  their  wild  state.  He 
clearly  did  not  come  within  any  of  the  defini- 
tions of  an  expert,  nor  within  the  requirements 
of  any  rule  as  to  the  qualifications  of  one.  la 
Ifassacbusetts,  exceptions  will  lie  to  the  admis- 
sion or  rejection  of  tne  proffered  opinion  when- 
ever, upon  a  report  of  all  the  evidence  before 
the  court  below  bearing  upon  the  point,  it 
appears  that  the  judge  was  not  justified  in  his 
dedsion  by  the  ntcls  proved. 

Qordan  v.  JTadteU,  9  Cusb.  008;  EilU  v.  Home 
Iru.  Co.  120  Mass.  84S,  and  cases  cited  ;  O'Con- 
nor V.  HaUinan,  lOS  Mass.  547 ;  Perking  v. 
atkkney,  182  Mass.  317;  Baeon  v.  WilUama,  IB 
Gray  537.   See  Wiggtna  v.  Wattaee,  10  Barb. 


IV.  Mr:  Sugden  should  liave  been  allowed 
to  testify  to  statements  of  Willis  as  to  Willis's 
manner  of  using  and  r^ulating  the  fiow  of 
water  from  Shaw  Pond,  made  to  him  when 
Willis  owned  the  mill.  It  was  the  declaration 
of  an  owner  of  real  estate,  made  while  in  occu- 
pancy of  the  premises,  holding  the  legal  title 
thereto,  and  tended  to  show  the  extent  of  his 
ponesdoD. 

y.  The  evidence  of  Edward  Warren  as  to 
the  amotut  of  damages  he  had  received,  and 
the  Items  thereof,  should  not  have  been  admit- 
ted. It  was  ree  inter  alios  acta.  Itmayhave  in- 
fluenced the  jur^;  itcotild  not  have  aided  them. 

YI.  The  motion  for  a  new  trial  should  have 
been  allowed,  if  the  fact  existed  as  alleged. 
The  first  reason  alleged  in  the  motion  for  a  new 
trial  is  a  valid  one. 

Dorr  V.  Fmno,  12  Hck.  521 ;  Orinnell  v. 
PhiOipe.  1  Msss.  SSO. 

The  second  reason  was  also  good  and  suffi- 
cient. A  verdict  wUI  be  set  aside  whenever  it 
sppeatB  that  "  the  jury  acted  intemperately, 
or  were  inSuenced  by  passion,  prejudice,  or 
partiality." 

Coffin  V.  Coffin,  4  Mass.  1;  Grinndl  v. 
Pkittipt,  mipra. 

The  affidavit,  in  absence  of  evidence  to  con- 
trol it,  was  sufficient  evidence  to  support  the 
motion,  and  the  evidence  of  George  Wilson 
should  have  been  received. 

Woodward  v.  Leavitt,  107  Mass.  467. 

Mr.  John  Hopklna.  for  petitioner: 

L  The  water  of  Shaw  Fond  having  been 
taken  from  the  petitioner's  land,  one  questicm 


was  tiie  extent  of  tiie  resulting  damage.  1^ 
was  a  inoper  subject  for  opinlMievidaioe.  llie 
opinion  oi  experts  as  to  wunage  done  by  Sow- 
ing land  is  admissible. 

Uotmer  v.  V/amer,  15  Gray,  46;  Pub.  Stat. 
du4>.  140,  §  48;  Morton,  /..in  Tucker  v.Mim. 
Cent.  R.  R.  118  Mass.  546;-r(Hidifn0  v.  Burfee, 
18  Met.  28tj. 

The  witness  Hutchinson  was  a  farmer;  was 
connected  with  a  company  interested  in  cran- 
berry meadows;  knew  something  about  cran- 
berry culture;  was  conversant  witn  a  cranberry 
bog;  had  seen  experiments  of  the  flow  of  water 
over  cranberries,  and  had  examined  the  prem- 
ises. The  evidence  of  Edward  Warren  on  tbt> 
question  of  dunages  was  admissible. 

Perkins  v.  Adama,  5  Met.  44, 

It  is  to  be  preoomed  that  there  was  such  other 
evidence  before  the  judge  as  was  necessary  in 
order  to  make  admissible  the  evidence  excepted 
to. 

Parmmter  v.  Cobum,  6  Gray,  508, 

IL  Testimony  of  jurors  cannot  be  received, 
even  in  support  of  a  verdict,  to  prove  the  part 
taken  by  any  of  them  In  the  jury  room,  in  ar- 
riving at  a  verdict. 

WoodtBord  V.  LeaHU.  107  Mass.  458. 

III.  The  instructions  given  by  the  court  with 
reference  to  the  prescnptive  right  of  the  re- 
spondent to  regulate  the  fiow  of  the  waters  of 
Shaw  Pond  were  sufficientiv  favorable  to  the 
respondent,  to  si^tbe  least.  The  rulings  asked 
for  amount  to  this:  that  the  respondent  had, 
by  various  mesne  conveyances,  acquired  the 
right  to  stop  and  let  down  the  water  of  Shaw 
Pond  at  its  pleasure.  If  this  proposition  is 
correct,  it  must  be  taken  to  mean  the  right  of 
letting  down  the  waters  through  the  natural 
watercourse  that  led  throuj^h  the  petitioner's 
land  to  the  mill  privilege  of  the  Spencer  Wire 
Company,  three  miles  oelow,  the  grantees  of 
the  respondent.  The  respondent  was  not  incw- 
po rated  for  the  purpose  of  stopping  the  waters 
so  that  they  might  be  let  down  at  its  pleasure 
through  the  brook.  Its  only  rights  were  those 
given  oy  its  charter  to  take  the  waters  for  a 
speciflc  purpose.  The  right  to  stop  and  let 
down  at  pleainue  is  one  thing;  Its  exercise  would 
not  seriously  affect  the  petitioner,  as  the  pleas- 
ure and  profit  of  the  Spencer  Water  Company 
would  be  in  letting  down  the  water  in  the  fall 
of  the  year,  when  it  could  be  best  used  by  the 
petitioner  to  protect  his  meadow.  The  right  to 
have  the  water  and  entirely  divert  it  from  the 
petitioner's  land  is  an  entirely  different  thing. 
The  propositions  contained  in  the  ruling  prayM 
for  might  be  true,  but  they  bad  nothing  to  do 
with  the  case.  The  use  of  Shaw  Pond  as  used 
and  claimed  by  the  respondent,  however  long- 
continued,  uninterrupted,  and  adverse,  would 
never  ripen  into  a  right  to  take  tbe  water  and 
divert  it  from  the  natural  watercourse.  Pre- 
scription always  presupposes  a  grant.  In  pre- 
scription the  proof  is  mr  the  use,  and  the  nnit 
presumed  to  be  granted  is  coextensive  with  Ube 
use.  If  the  grant  itself  be  produced,  the  extent 
must  be  determined  by  the  terms  of  the  grant. 

Morton,  J.,  in  CAarws  River  Bridge  v.  (Far- 
ran  Bridge.  7  Pick.  449, 

C.  Allen,  J.,  delivered  tbe  o[dnIon  of  the 

court: 

The  Teapmdent's  requests  fw  instructions  to 
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the  jury  were  material  only  upon  the  question 
of  ijamages.    The  questions  arise  thus: 

The  respondent,  acting  under  its  charter, 
took  the  water  of  Shaw  Pond  in  Leicester  on 
the  26th  of  January.  1888.  The  petitioner 
owned  land  near  by,  through  which  tbe  outlet 
fnmi  the  pond  flowed;  and  he  brouf^t  this  pe- 
tition for  an  assessment  of  the  damages  caused 
by  the  reBpondent's  act  of  taking  the  water  and 
diverting  it  from  flowing  in  its  natural  channel 
through  his  landr  Some  three  miles  down 
stream,  the  Spencer  Wire  Company  owned 
mills,  and  claimed  to  own  the  right  to  stop  the 
flow  of  the  water  from  Shaw  Pond  by  a  dam 
at  the  outlet,  and  also  to  draw  down  the  water 
through  the  outlet  at  its  pleasure.  This  right, 
if  it  existed,  might  naturally  be  presumed  to 
diminish  the'  value  of  the  petitioner's  right  to 
tbe  flow  of  the  water  through  bis  Innd^  On 
the  20th  of  August,  1883,  about  seven  months 
after  tbe  respondent  had  taken  the  water  of 
the  pond,  the  wire  company  conveyed  to  the 
respondent  all  its  right  in  and  to  tbe  water  of 
thepond. 

Toe  oris^D  of  tbe  wire  company's  right  or 
claim  was  In  this  way:  In  1774  the  proprietors 
of  tbe  common  and  undivided  lands  in  Leices- 
ter passed  a  vole  giving  to  Samuel  Denny  the 
ri^bt  to  drain  off  the  water  of  the  pood,  and  to 
build  a  dam  at  tbe  mouth  of  it.  It  was  said  in 
the  course  of  the  argument,  and,  without  ex- 
amination, we  assume  the  fact  to  be  so,  that  by 
an  early  statute  the  Commonwealth  had  granted 
to  Leicester  the  water  of  the  pond.  It  was 
conceded  by  tbe  cnunsel  for  the  respondent 
that  this  grant  to  Denny  was  limited  to  the 
period  of  his  life.  Then  followed  a  succession 
of  deeds,  iKginning  with  one  from  Denny  him- 
self, with  another  from  bis  heirs  in  1818,  and 
flnally  coming  down  by  mesne  conveyances  to 
tiie  Spencer  Wire  Company,  grantmg  such 
rights  as  the  grantors  respectively  had  to  the 
use  of  Shaw  Pond  and  tbe  outlet  thereof,  for 
stopping  or  letting  off  the  water  nf  tbe  pond. 
It  IS  thus  apparent  that  tbe  only  right  which 
the  wire  company  could  have  was  a  right  by 
prescripLlon.  Tbe  ori^nal  proprietors'  made 
no  grant  except  tlut  toDenny  for  liis  life,  and 
nobody  since  has  acquired  any  greater  ri^ht 
than  what  may  have  been  gained  uy  prescrip- 
tion. It  was  indeed  suggested  in  argument  that 
some  greater  right  may  have  been  acquired  by 
means  of  a  lost  deed;  but  there  is  no  presump- 
tion of  any  lost  deed  conveying  a  greater  right 
than  Is  shown  by  tbe  adverse  use  of  the  water, 
■o  that  nothing  can  be  thus  added  to  the  pre- 
scriptive Hf^ht. 

Under  this  state  of  things,  the  respondent's 
requests  for  instructions  were  presented,  which, 
as  already  remarked,  could  be  material  only 
upon  the  question  of  damages.  These  requests 
appear  to  have  been  designed  to  present  the 
question  of  tbe  validity  of  the  conveyance,  by 
the  wire  company  to  the  respondent,  of  its 
right  In  and  to  the  water  of  the  pond.  It  is 
contended  by  tbe  respondent  that  it  had  a 
ri^ht  to  acquire  by  purchase  the  rights  of  the 
wu^  company  in  Shaw  Pond  and  its  outlet ; 
that  it  was  not  debarred  by  its  charter  from 
doing  so;  and  tiiat  the  court  in  effect  ruled, 
at  the  trial,  that  it  could  not  under  its  charter 
acquire  this  right  The  petitioner,  on  the  other 
hand,  contends  that  under  its  (barter  tiie  re- 
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nwudent  had  not  this  authority;  that  its  only 
rights  were  those  given  by  its  charter  to  take 
the  water  for  a  specific  purpose;  and  tliat  the 
propositions  contained  in  tbe  rulings  prayed  for 
bad  nothing  to  do  with  the  case. 

Assuming  that  the  respondent  is  right  in  this 
contention,  we  do  not  see  tliat  it  would  be 
injured  by  a  refusal  to  grant  ita  ret^nesta.  It 
might  well  be  that  the  respondent,  beiog  liaUe 
in  damages  to  the  wire  company  for  tbe  in- 
jury caused  to  its  alleged  prescriptive  rights  by 
the  withdrawal  of  the  water,  might  properiy 
adopt  tbe  method  of  satisfying  the  wire  com- 
pany's claim,  by  purchasing  and  taking  an  as- 
signment of  all  its  rights.   Granting  this,  and 
granting  that  tbe  court  might  properly  have 
instructed  the  jury  in  the  terms  requested,  and 
that  the  water  company  thereby  acq^uired  all 
the  rights  of  tbe  wire  company,  do  inference 
arises  that  the  petitioner's  right  to  damages 
would  be  increased  by  the  refusal  to  give  such 
instructions.   The  water  company  was  bound 
to  make  compensation  both  to  tbe  wire  com- 
IMiny  for  the  injur)[  done  to  its  prescriptive 
rights,  and  to  the  petitioner  for  tbe  injury  done 
to  him.    The  damages  to  which  both  were  en- 
titied  must  have  been  determined  with  refer- 
ence to  tfic  injury  sustained  at  the  time  of  the 
taking  of  the  water.    At  that  time,  er  hjfpotheu, 
the  petitioner's  right  to  the  natural  flow  of  the 
water  through  Iiis  land  was  limited  by  the  pre- 
scriptive rignt  of  the  wire  company  to  regulate 
and  control  the  flow;  and  for  this  reasoD  tbe 
damages  which  he  would  be  eotiUed  to  recover 
would  be  less  than  they  would  have  been  if  the 
wire  company  had  not  had  such  prescriptive 
right.   Settling  with  tbe  wire  company  at  a 
later  date,  in  whatever  form  the  aetUement  was 
made,  clearly  would  not  enure  to  the  benefitof 
tbe  petitioner  or  increase  his  right  to  damages, 
because  he  could  only  recover  the  value  of  what 
he  was  deprived  of. '  In  declining  to  inMmet 
the  jury  in  the  terms  requested,  tbe  oouit  gave 
no  instruction  and  no  intimation  that  tbe  p^ 
tioner  would  or  could  have  a  right  to  greater 
compensation  for  the  injury  to  ms  property  in 
case  tbe  respondent  did  not  acquire  aiiod  soc- 
ceed  to  the  rigbts  of  the  wire  company  in 
Shaw  Pond.   The  question  to  be  delermuMd 
was,  what  amount  of  damages  the  petitioner 
was  entitled  to  recover.    Upon  this  question  it 
was  quite  immaterial  whether  the  conveyance 
by  tbe  wire  company  to  the  respondent  was 
valid  or  invalid,  or  whether  or  not  the  respcnd- 
ent  bad  in  any  form  settied  with  the  irue  com- 
pany.  If  we  could  see  that  the  court  left  the 
jury  at  liberty  to  increase  the  petitioner's  dam- 
ages by  treating  the  conveyances  as  inralid,  we 
should  think  the  exceptions  ought  to  be  sus- 
tained on  this  ground.    But  we  draw  no  sodi 
inference  from  the  bill  of  exceptions. 

It  sbould.  perhaps,  be  added  that  we  ire 
unable  to  see  that  the  instructions  of  the  court 
which  were  actually  givoi  were  equivalent  to 
a  ruling  that  tbe  respondent  oould  not,  xankt 
its  charter,  acquire  all  tbe  rights  of  the  wire 
company  in  Shaw  Pond.  We  should  have  said, 
on  readmg  tbe  bill  of  exceptitms,  that  tiie  effect 
of  the  instructions  given  was  that  the  respofxl- 
ent  might  acquire  tbe  prescriptive  right,  sod 
that  the  deeds  were  some  evidmce,  thon^not 
conclusive,  of  the  existence  of  sndi  right  It 
being  plain  that  there  waa  no  other  ri^  thu 
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a  preBcriptive  one  to  regulate  the  flow  of  the 
water,  ao  liutruetion  that  such  li^t  might  be 
acquired,  aad  that  the  deeds  were  some  evi- 
dence  of  its  existence,  would  cover  all  that  the 
facts  of  the  case  called  for.  However,  siuco 
IxMli  parties  appnir  to  have  understood  the  in- 
structioD  otherwise.  We  do  not  place  the  decf- 
aioa  on  this  grouiul. 

Various  en»pUon8  were  ^so  taken  by  the  re- 
qmndent  in  matters  of  erldenco. 

The  testimony  of  Hutchinson  was  upon  a 
subject  affecting  the  value  of  the  petitioner's 
right  to  the  flow  of  water,  namely,  the  possible 
use  of  his  Land  for  a  cranberrv  meadow;  and, 
ahbou^h  the  qualifications  of  the  witness  to 
testify  as  an  expert  appear  to  tiave  been  slight, 
we  do  not  think  the  admission  of  his  testimony 
calls  for  a  new  trial.  Much  must  be  left  totbe 
discretion  of  the  presiding  judge,  in  determin- 
ing the  quallflcanons  of  witnesses  offered  as 
ezperte. 

There  was  nothing  to  show  what  Suxden 
would  have  testified  that  Willis  said;  so  tiiere 
is  no  room  for  an  argument  that  the  respond- 
ent was  injured  by  tbe  exclusion  of  bis  teatl- 
numy.  It  nas  been  often  decided  that  tbe  bill 
of  exceptions  must  contain  enough  to  enable 
tbe  court  to  see  that  the  party  was  actually  in- 
jured, in  such  cases. 

The  testimony  of  Warren,  as  to  the  settle- 
ment made  for  damages  caused  to  his  land, 
was  certainly  irrelevant  and  immaterial  as  af- 
fecting the  question  of  the  petitioner's  dam- 
ages. But  he  waa  called  by  tbe  reepondent, 
aod  presnmably  teatlfled  in  its  favor;  though 
bis  testimony  on  his  direct  exammatiou  is  not 
riven.  If  he  bad  testified,  on  direct  examina- 
tion, that  tbe  plaintiff's  injury  was  very  slight, 
his  answers  on  cross  examination  may  have 
had  a  legitimate  tendency  to  impair  the  weight 
d  that  testimony.  We  cannot  say  that  its  ad- 
misdon  rec^uires  the  granting  of  a  new  triaL 

The  testimony  offered  in  support  of  the 
re^MMtdent's  motion  for  a  new  trial  was 
merely  to  declarations  made  by  a  juror  after 
thevCTdict  had  been  rendered.  But  a  juror 
cannot  thus  destroy  the  effect  of  tbe  verdict 
which  he  has  given.  His  direct  testimony  to 
his  own  miscorauct  in  the  jury  room  could  not 
be  rectived  fOr  that  purpose.  Woodward  v. 
Ltamtt,  107  Mass.  458,  471.  A  fortiori,  his 
■nbaequent  dedatatlons  cannot. 

Mreeptiomowrruted. 


CENTRAL  SHADE  HOLLER  CO. 

V. 

Charles  H.  CUSHHAN. 

1.  A  eontraott  entered  into  between  an 
iDdividual  and  three  aa»nwf»ctorera, 
nnder  several  p»t«ntB  for  ourtaio  fix- 
tures, the  purpose  of  which  was  the  cre- 
ation of  a  corporation,  and  forming  a 
combination  of  the  parties,  with  a  view 
to  regulate  competition  between  tbe 
parUee  to  it  in  tbe  sale  of  the  particu- 
lar commodity  which  they  severally 
made,  is  a  oontraot  for  a  lawfU  pnr- 
pose. 

3.  Where  soeh  an  agreenient  do^  not  re- 

3 


fer  to  an  article  of  prime  necessity,  nor 
to  a  staple  of  commerce,  nor  to  merotuuQ- 
diae  to  he  bought  and  sold  on  the  mar- 
ket, but  to  a  particular  curtain  fixture 
of  the  parties^  owo  manufacture,  and 
their  monopoly  derived  from  their  pa- 
tents only  restricts  competition  in  the 
price  between  themselves,  even  if  it 
sbould  tend  to  raise  the  prk»of  the  com- 
modity, it  is  not  a  contract  In  restraint 
of  trade  or  against  public  policy. 

(Suffolk  rued  JanuRirH.  1897.) 

ON  complainant's  appeal.    Demurrer  to  biU 
overruUd. 

Bill  in  equity  brought  to  enforce  an  agree- 
ment made  1^  the  plaintiff  of  the  first  part  with 
the  defendant  and  two  others  of  the  second  part. 
There  was  a  general  demurrer  to  the  bill,  which 
was  sustained  in  the  supreme  court  by  Deveus, 
J.,  before  whom  the  bill  was  heard. 

The  plaintiff  is  the  Central  Shade  Roller 
Company,  a  corporation  organized  under  the 
laws  of  the  State  of  Comwcticnt,  having  its 
usual  place  of  buuness  in  Heriden ,  Connecticut; 
and  the  defendant  Is  Charles  H.  Cushman,  do- 
ing business  in  Boston,  in  this  State.  Tbe  bill 
alleged  that  said  Cusbman  and  two  others, 
parties  of  the  second  part  to  said  agreement, 
were  and  are  manufacturers  of  and  dealers  in 
wood  balance  shade  rollers  under  several  let- 
ters patent  owned  by  them  respectively,  and  did 
a  very  large  bnsinesa  therein,  and  substantially 
controlled  the  market  therefor;  that  in  addition 
to  tbe  said  three  parties  there  were  and  now  are 
other  persons  and  corporations  engaged  in  the 
manufacture,  inasmall  way,  of  such  rollers  un- 
der letters  patent,  in  New  England  and  else- 
where in  the  United  States;  that  said  parties 
desired  to  enter  into  an  arrangement  by  which 
such  competition  might  be  avoided,  a  common 
schedule  of  prices  adopted  for  the  sales  of  such 
rollers  made  by  said  three  parties  for  the  com- 
mon benefit  of  all  of  them,  and  an  equitable 
participation  by  each  in  the  profits  made  by  the 
other  two;  that  in  pursuance  of  such  design  it 
was  arranged  by  said  three  parties  that  a  cor- 
poration should  be  formed  in  which  they,  to- 
gether with  two  other  parties,  manufacturers 
of  wood  balance  shade  rollers,  if  their  co-opera- 
tion could  be  secured,  should  be  the  only  par- 
ties interested;  that  all  sales  made  by  any  of 
said  three  parties  should  be  for  the  benefit  and 
on  account  of  said  corporation,  and  the  profits 
should  be  received  by  it  and  divided  among  the 
members  thereof  as  dividends  upon  the  shares 
of  the  stock  owned  by  each ;  that  accordingly 
the  said  three  parties  applied  for  and  received 
a  charter  under  the  laws  of  tbe  State  of  Con- 
necticut, and  were  incorporated  under  the  name 
of  the  Central  Shade  Roller  Company,  com- 
plainant in  this  case:  that  said  three  parties  are 
the  only  parties  interested  in  said  company ; 
Uiat  the  purpose  of  said  agreement  was  and  is 
to  prevent  competition  in  the  sale  of  said  shade 
rollers,  and  to  secure  large  profits  by  prevent- 
ing an  unprofitable  reduction  of  prices  for  the 
same,  and  so  to  merpe  the  business  of  each  of 
said  parties  that  each  shall  obtain  an  equitable 
share  of  the  proceeds  of  each  of  the  others,  and 
that  there  sbould  be  a  substantial  identity  of  in- 
terest in  said  bnriness;  that  all  sales  were  to  be 
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nude  on  behalf  of  the  corporation,  and  imme- 
diately reported  to  it,  and  billed  to  Ihepurchafler 

SY  it,  and  each  party  was  to  receive  commis- 
ons  OD  sales  made  by  him.  The  bill  further 
alleged  that  said  Cuahman  has  not  kept  bis 
agreemeot,  in  that  be  has  made  sales  which  he 
bad  coDcealed  from  complainant  with  Intent  to 
defraud  it  of  the  profits  thereof,  and  had  de- 
£nuded  tbe  complainant  of  large  profits.  The 
prayer  of  Uie  bill  was  for  an  account  from  the 
defendant  for  all  sales  of  wood  spring-balance 
rollers  sold  by  him  directly  or  indirectly  since 
the  making  of  tbe  contract,  and  for  all  such 
rollers  made  by  bira  by  his  orders  and  sold 
otherwise  than  through  tbe  plaintiff,  and  for  an 
inlunction  restraining  him  from  Ucm^g  any 
otner  person  except  the  plaintiff  to  sell  any 
wood  spring-balance  shade  mll^  made  under 
letters  patent  referred  to  in  said  agreement,  and 
included  in  tbe  license  therein  granted  to  the 
plaintiff,  and  for  general  relief. 

The  courKDeveos,  (/*.,)  sustained  the  demur- 
rer and  dismissed  the  plaintiff's  bill,  whereupon 
plaintiff  appealed. 
Mr.  J.  B.  Warner,  for  complainant: 
The  whole  scheme  or  agreement  concerns 
only  patent-rights,  and  the  public  has  no  inter- 
est in  such  matters,  which  tbe  taw  undertakes 
to  guard.   The  argument  that  the  public  is  in- 

J*ured  br  a  course  of  dealing  in  patent-rights  is 
oundea  on  the  assumption  that  it  has  rights  in 
such  proper^,  a  notion  utterly  repugnuit  to 
tbe  troe  nature  of  tbe  monopoly.  We  beHere 
that  DO  case  can  be  found  which  recognizes  such 
a  public  right,  and  the  attempt  to.  apply  to  this 
subject  the  rules  which  forbid  a  restraint  of 
trade  is  without  precedent. 

See  Mm^  Twist  I>nU  Co.  v.  Morte,  103  Mass. 
78;  TaykfT  v..  Blancliard.  18  Allen,  370,  873  ; 
Vickeri/  v.  Welch.  19  Pick.  5^;  Leatli^  Cloth 
Go.  V.  Lortant,  L.  R.  9  Eq.  345. 

The  law  will  raiforce  a  contract  by  an  inven- 
tor who  has  sold  bis  invention,  to  assign  all 

Stents,  inventions,  and  improvements  of  everv 
id  which  he  may  hereafter  secure,  and  which 
are  connected  with  the  invention  already  as- 
signed. 

Printing  Co.  t.  SampMn,  L.  R.  19  Eq.  463; 
Jforte  Tm^  Drill  Oo.  t.  Motk,  supra;  Peabody 
V.  Norfolk,  98  Mass.  453. 

The  burden  is  on  tbe  defendant  to  make  it 
"plainly  and  obviously  clear"  that  the  contract 
is  against  public  policy,  such  being  the  burden 
upon  a  party  who  "seeks  to  put  a  restraint  upon 
the  freedom  of  contract." 

RouaiUon  v.  Boutillon,  14  Cb.  Div.  851, 865; 
Mara  V.  Ruaadl,  66N.  Y.  S88;  Steama  Y.Bar- 
rett, 1  Pick.  448,  450 ;  Mnrit  t.  Cbtman,  18 
Tea.  487;  WaUis  v.  Day,  %  Mees.  &  W.  378 ; 
QiOt  V.  BMd,  8  East,  80. 

An  agreement  to  sell  tbe  entire  product  of 
the  business  to  one  party  who  agrees  to  buy  it 
cannot  possibly  be  a  restraint,  being  obviously 
an  enoouragemeot 

Sehwalm  Sotmet,  49  Cal.  665;  Cong  t. 
Tout,  43  M0.S4S;  WiggSm  Fierry  Oo.  v.  Chicago 
^  A.  R.  S.  Go.  TS  Mo.  389. 

Moreover,  It  is  not  clear  that  the  familiar 
principle  forbidding  a  restraint  of  trade  is  ap- 
plicable to  the  manufacture  of  a  single  article 
of  trade  not  a  great  staple. 

Wood,  V.  a.  in  Aintworth  v.  Bentl^,  14  W. 
R.  680;  Perkina  v.  Dgman,  9  Han.  521;  Air- 
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jtOd  ▼.  Niekolton,  2  Bim.  ft  Sto.  1;  ACf  t.Ow- 
»dl,  3  Jur.  (N.  S.)  848;  Ingram  v.  Btif,  6  Jnr. 
(N.  S.)947. 

The  difference  is  well  iUusteated  in  the  aw 
of  auction  sales. 

Phippen  V.  Stiekney,  8  Met.  384 ;  OfUt  v. 
amith,  115  Mass.  698.  Bee  Jonet  v.  NarA,  L. 
R.  19  Eq.  426;  OoUint  v.  Loeke,  L.  R  4  App. 
Cas.  674;  Wickens  v.  Evant,  8  You.  &  J.  818; 
Ukrainka  v.  Scharringhauaen,  8  Mo.  App.  533. 
See  OHmtha  v.  EaH  of  Dudley,  9  Q.  B.  Div. 
857,  864;  Carea  v.  Itutheiford,  106  Mam.  1; 
Snow  V.  Wfteeler,  118  Mass.  179;  Bowm  v.  Mat- 
thaon,  14  Allen,  499;  CommeiaBtaWi  T.  HmU, 
4  Met;  111,  180. 

Mr.  MoorfleldStor^t  forreRMUidaits: 

The  contract  is  clearly  m  restrwit  oS.  trade, 
and  therefore  void.  Certainly  a  court  of  eqni^ 
will  not  enforce  it. 

Orc^  V.  MeConoughy,  79  HI  846;  Raymond 
V.  LeatiiX,  46  Mich.  447  ;  India  Bagging  Am. 
V.  Koek,  14  La.  Ann.  164;  Gent.  Ohio  SaU  Of. 
V.  Qutkrie,  86  Ohk>  St.  666;  Morria  £tm  Ovaf 
Co.  v.  Barclay  Coat  Oo.  68  Fa.  m;  StanioMv. 
AUen,  5  Denio,  484;  Amct  v.  Pittatm  i£  S. 
Coal  Co.  68  N.  Y.  558;  Eeeler  v.  Taylor,  58  Pa. 
467;  Story,  Eq.  §  293  Saratoga  QnaUw 

Bank  v.  King,  44  N.  Y.  87;  Bartford,  If.  A 
I  R.  B.  Co.  V.  If.  Y.  &  W.  U.  B.  B.  (fe.  3  Bob. 
411. 

The  court  will  look  through  tbe  form  to  the 
substance. 

A  partnership  is  perfectly  legal;  yet  wheie 
parties  make  what  is  in  form  a  partnership,  but 
is  in  fact  a  combination  to  prevent  comp^tiOB 
and  enhance  prices,  tbe  court  will  diu^^ud  the 
form. 

Graft  V.  MeConoughy,  aupra. 

So  where,  as  iu  thu  case,  the  eombiaatkio  ii 
in  form  a  corporation. 

CenUnU  Ohio  Bait  Co.  v.  Oittkrif,  atipra. 

The  fact  that  in  this  case  the  combination  re- 
lates to  articles  protected  by  patents  is  imma- 
terial. 

The  general  rule  is  modified  where  an  artide 
is  patented  only  sn  far  as  is  necessary  to  aecDie 
the  patentee  the  fruits  of  bia  patent 

The  exception  Is  only  an  extenaim  of  tte 
general  principle  that  the  owner  of  a  bariDoa 
may,  on  selling  it,  make  such  a  contract  with 
tbe  purchaser  as  will  protect  the  latter.  If  Iw 
could  not,  no  business  could  be  sold.  The  rule 
and  its  limitations  are  well  stated  in — 

Mitcliel  V.  Reynotda,  1  P.  Wms.  181;  3.  C. 
1  Smith,  Lead.  Cas.  508;  Oregon  Stfom  Nm. 
Co.  V.  Win»or,  20  Wall.  64  (87  U.  8.  bk.  8S.  L. 
ed.  816). 

W.  AUen.  J.,  delivered  the  opinion  of  the 
court: 

The  contract  which  is  sought  to  be  raforced 
by  this  bill  (and  the  validity  of  which  is  tiie 
only  question  presented  by  the  demurrer  and 
argued  by  tbe  paitiea)  was  made  between  tbe 
plaintUf  of  the  first  part  and  three  mannfaeto- 
rers  under  several  patents  of  oertain  cmtaiB 
fixtures  known  as  "wood  balance  shade  ndkc^ 
of  the  second  part,  In  pursuance  of  an  arrange- 
ment between  tbe  persons  forming  the  party 
of  the  second  part,  that  the  plaintlS  corporatioa 
should  be  created  for  the  purpose  of  becoming 
a  party  to  the  combination,  was  to  prevent,  or 
rathwton^li^ate,  oompetitifm  hMwemlliepBr- 
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ties  to  it  ia'tlie  sale  of  the  particular  commodity 
which  they  made. 

This  is  a  lawful  purpose,  but  it  is  argued  that 
the  meauB  employed  to  cany  it  out — the  crea- 
tion of  the  plaintiff  corporation  and  the  terms 
of  the  coDtract  with  it — are  against  public  pol- 
icy and  invalid. 

The  fact  that  tiie  parties  to  the  combination 
formed  themselves  into  a  corporation  of  which 
they  were  the  stockholders,  that  thev  might 
contract  with  it  instead  of  with  each  other,  and 
carry  out  their  scheme  through  its  agency  in- 
stead of  that  of  a  pre-ezistinfl  person,  is  ob- 
viously immaterial,  and  the  only  ground  upon 
which  it  can  be  argued  that  the  contract  is  in- 
valid  ia  the  restramt  it  puts  upon  the  pwtUs 
toil 

Does  the  contract  impose  a  restraint  as  to  the 
manufacture  or  the  sale  of  balance  shade  rollers, 
which  is  void  as  against  public  policy  t  The 
contract  certainly  puts  no  restraint  upon  the 

Sroduction  of  the  commodity  to  which  it  re- 
ites.  It  puts  no  obligation  upon  and  offers  no 
inducement  to  any  p^on  to  produce  less  than 
to  tile  full  extent  of  his  capacity.  Chi  the  con- 
traiy,  its  apparent  purpose  is,  by  m^ingprlces 
more  unifonn  and  regular,  to  stimulate  and  in- 
crease production.  The  contract  does  not  re- 
strict the  sale  of  the  comniodity.  It  does  not 
took  toward  withholding  a  supply  from  the 
market  in  order  to  enhance  the  price,  as  in 
Ort^  y.  MeOonou^v,  79  111.  840.  and  other 
cases  cited  by  the  de^dant.  On  the  contrair, 
the  contract  intends  that  the  parties  shall  make 
sales,  and  gives  them  full  power  to  do  so,  the 
only  restrictions  being  that  sales,  not  at  retail 
or  for  export,  shall  be  in  the  name  of  the  plain- 
tiff and  reported  to  it,  and  the  accounts  of  them 
kept  by  it,  and  the  provision  that  when  any 
piuty  Hhall  establish  an  agency  in  any  city  or 
town  for  the  sale  of  a  roller  made  exclusively 
for  that  purpose,  no  other  party  shall  take  or- 
ders for  the  same  roller  in  tiie  same  place.  To 
these  restrictions,  clearly  valid,  there  is  added 
the  one  which  affords  an  argument  for  the  in- 
validity of  the  contract,— the  restriction  as  to 
price.  That  restriction  is,  in  substance,  that 
the  prices  for  rollers  of  the  same  grade,  made 
by  different  parties,  shall  betiiesame,  and  shall 
be  acoordmgto  aachedule  contained  in  the  con- 
tract, subject  to  changes  which  may  be  made 
by  the  plamdff  upon  recommendation  of  three 
fourths  of  its  stockholders.  In  effect  it  is  an 
agreement  between  three  makers  of  a  commodl- 
tf  that  for  three  years  they  will  sell  it  at  a  uni- 
form price,fixed  at  the  outset,  and  to  be  changed 
4m]y  by  oonsent  of  a  msjori^  of  them.  The 
agreement  does  not  refer  to  an  article  of  prime 
necessity,  nor  to  a  staple  of  commerce,  nor  to 
merchandise  to  be  bought  and  sold  in  the  mar- 
ket, but  to  a  particular  curtain  fixture  of  the 
parties*  own  manufacture.  It  does  not  look  to 
affecting  competition  from  outside  (the  par- 
ties have  a  iMHiopol^  by  their  patents),  but  only 
to  restrict  competitfou  in  price  between  them- 
selves. Even  if  such  an  agreement  tends  to 
raise  the  price  of  the  commo<fity,  it  is  one  which 
the  parties  have  a  ri^ht  to  make.  To  hold 
otherwise  would  be  to  impair  the  right  of  per- 
sons to  make  contracts  and  to  put  a  price  on 
the  products  of  their  own  industry.  But  we 
cannot  assume  that  the  purpose  and  effect  of 
the  combination  la  to  unauly  raise  the  price  ^ 
2  HAii. 


the  commodity.  A  natural  purpose  and  a  nat 
ural  effect  is  to  maintain  a  fair  and  uniform 
price,  and  to  prevent  the  Injurious  effects,  both 
to  producers  and  consumers,  of  fluctuating 
prices  caused  by  undue  competition.  When  it 
appears  that  the  combination  is  used  to  the 
public  detriment,  a  different  question  will  b« 
presented  from  that  now  before  us.  The  con- 
tract is  apparently  beneficial  to  the  nuties.to 
the  combination,  and  not  necessarily  in jurlous 
to  the  public,  and  we  know  of  no  authority  or 
reason  for  holding  it  to  be  invalid  as  In  restraint 
of  trade  or  against  public  policy.  We  have 
not  overlookeaother  provisions  of  the  contract, 
which  were  adverted  to  in  the  argument^  but 
we  do  not  find  anything  which  lendeia  it  in- 
valid or  calls  for  special  oondderation. 

In  the  opinion  of  a  majority  of  the  court,  the 
entry  must  be— 

nemarrer  omrvMt. 


Charles  H.  NICHOLS,  Assignee, 

V. 

WillUm  SMITH  et  ai. 
WiUiam  SMITH  et  at. 

V. 

Charles  H.  NICHOLS,  Assignee. 

1.  In  proceeding  ander  the  insolvent 
Iaw,  a  secured  creditor,  not  havhig 
sold  or  surrendered  his  seeority  to  tbe 
assignee,  has  no  rig>ht  to  prove  the 
aeenrea  debt*  unless  the  assignee  can 
treat  the  act  of  the  creditor  as  a  conclu- 
sive election  to  prove  the  debt,  and  a 
waiver  and  equitable  release  of  the  se- 
curity to  him. 

2.  Where  the  creditor  did  not  intend  to 
give  up  his  seenritT,  if  he  has  lost  it, 
a,  is  because  his  acts  in  reference  to  it 
estop  him  to  claim  it  as  against  the  as- 
signee. To  work  an  estoppel,  some 
right  of  the  assignee  or  of  creditors  whom 
he  represents  must  have  been  impaired 
by  the  acts  of  the  secured  creditor,  in 
relation  to  his  debt  or  to  the  security. 
Neither  proving  his  debt  nor  voting  for 
assignee  woald  injuriously  affect  the 
rights  of  the  assignee  or  creditors. 

3.  The  right  of  the  creditor  to  the  seeu- 
rityis  affected  by  the  use  he  makes  of  the 
proof,  rather  than  by  the  fact  that  the 
debt  is  proved. 

4.  When  the  creditor  who  holds  the  se- 
curity which  comes  within  the  terms  of 
the  statute,  inadvertently,  by  mistake, 
either  of  law  or  fact,  proves  his  whole 
debt  withoutdisclosinghis  security,  and, 
before  he  hu  derived  any  advantwe  or 
the  creditors  have  sufleared  any  detri- 
meat  fiom  his  act,  takes  proper  meas- 
ures to  waive  or  Abandon  ms  proof  »nd 
to  pursue  his  rights  as  a  secured  credi- 
tor according  to  law,  he  does  not 
thereby  waive  or  forfeit  his  security; 
nor  do  the  unsecured  creditors  acquire 
an  equitable  right  to  it  which  can  be 
enf<Mrced  by  the  assignee. 
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N  report. 
lowed. 
Two  aclioDB. 


mtl  dbunvmed.   Petition  diml- 


The  first  action  is  a  bill  io 
equity  by  Cbarlee  B.  Nichols,  as^Koee  of 
3uebael  H.  Brenoan,  an  insolTtoit  debtor,  to 
recover  possessioD  of  Atc  shares  of  the  capital 
«tock  01  the  Phoeoix  Brewiog  Coni|»inv, 
claimed  by  the  assignee  to  be  illegally  wimheld 
from  him  by  William  Smith  and  Robert  S. 
Engle,  copartners,  under  the  firm  name  of 
Smith  &  Engle. 

The  second  action  is  a  petition  filed  by  Smith 
&  Engle  to  review  a  decree  of  the  judge  of  in- 
solvency  refusing  Smith  &  Engle  pemusrion  to 
expunge  a  [wrtion  of  their  proof  of  claim  id 
the  insolvency  proi^edinga  of  said  Brennao. 

The  two  actions  were  beard  together  in  the 
supreme  court  bv  Holmes,  J.,  before  whom 
the  following  und'iaputed  facts  appeared: 

Michael  H.  Brennan  filed  a  voluntary  peti- 
Uon  in  insolvency,  October  12,  1865,  and  with 
said  petition  an  offer  of  composition.  At  that 
time  Smith  &  En^  were  creditors  of  said 
Brennan,  their  claim  amounting  to  $440.  $300 
of  whicli  claim  was  secured  by  the  pledge  to 
them  of  the  said  five  shares  of  the  Phoenix 
Brewing  Company's  stock.  November  11, 
1885,  Robert  S.  Engle  called  at  the  office  of  the 
counsel  of  said  Brennan,  and  there  signed  and 
swore  to  the  proof  of  the  claim  of  Smith  & 
Engle  against  Brennan's  estate,  which  proof 
had  been  made  out  by  Brennan's  attorn^  for 
■  be  whole  amount  of  Smith  &  Engle's  claim 
iigaiast  Brennan.  The  proof  was  made  in  the 
form  provided  by  statute,  and  contained  the 
4;lause  that  the  creditor  had  no  security  for  said 
sum  or  any  part  of  said  sum.  Engle  signed 
and  swore  to  the  proof  without  reading  it,  or 
without  seeing  what  was  the  amount  of  the 
claim  inserted  therein.  Eogle  knew  at  the 
time  he  made  said  proof  of  claim,  that  his  firm 
held  the  five  sbares  of  stock  as  setnirity  for 
$200  of  the  clahn. 

Smith  &  Engle  voted  upon  the  sum  of  $440 
for  the  acceptance  of  Brennan's  c^er  of  com- 
promise, as  did  all  Uie  creditors  of  Brennan, 
who  had,  at  the  time  the  offer  was  confirmed, 
proved  their  claims. 

The  offer  of  compromise  was  never  carried 
out.  Smith  &  Engle's  vote  on  their  claim  of 
$440  was  for  the  election  of  Nichols  assignee, 
but  the  result  of  the  vote  for  assignee  would 
have  been  the  same  whether  Smith  &  Engle 
had  abstained  from  voting  or  had  voted  against 
his  election.  In  all  their  proceedings  Smith  & 
Engle  acted  without  any  fraudulent  intent. 

March  22,  1886,  Smith  &  Engle  duly  peti- 
tioned the  judge  of  insolvency  for  leave  to  ex- 

Eunge  their  proof  of  said  $300  of  their  claim, 
ut  the  judge,  after  hearing,  refused  to  allow 
them  to  expunge  said  proof  and  dismissed  their 
lietition. 

No  dividend  has  been  declared  In  the  in- 
soIvencT  proceeding,  and  Brennan  has  not  re- 
ceived his  discbai^,  nor  have  Smith  &  Engle 
voted  upon  or  given  their  aasent  to  his  aia- 
cJiatge. 

On  the  foregoing  facts  and  the  pleadings  the 
case  was  reserved  for  the  consideration  of  the 
full  court. 

Mr.  Frank  Pmnl.  for  Smith  et  aX. 
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The  statute  itself  (Pub.  Btat.  chap.  157,  %  98) 
makes  no  provision  as  to  what  diall  be  the 
effect  of  a  contravention  of  its  terms;  there  is 
nothing  in  the  statute  itself  that  affixes  the 
penalty  the  plaintiff  claims. 

There  are  two  classes  of  decisions  of  this 
:  court  which  adopt  an  equitable  rule  simUu'  to 
.  that  embodied  in  the  statute,  and  some  tit  tbem 
I  consider  ttie  effect  of  a  transgression  of  that 
i  rule. 

fMrst.  Those  where  the  question  arose  in 
\  the  settlement  of  insolvent  estates  In  Ihe  probate 
{ court,  and  not  under  the  provisions  of  Pub. 
I  Stat.  chap.  157;  and— 

Second.  Those  where  the  security  did  not 
I  come  within  the  terms  of  the  statute,  eitliCT  be- 
j  cause  the  creditor  did  not  actually  bold  the 
{ security  himself,  but  had  only  a  right  of  sab- 
'  rogation,  or  because  the  security  was  not  on  the 
1  debtor's  property,  but  on  that  of  one  joindy 
liable  with  him. 

In  the  first  class  of  cases  the  court  proceeded 
wholly  upon  equitable  printnpla  and  adopted 
the  following  rule:   "A  creditor,  having  a 
I  mortgage  or  other  security,  shall,  before  be  is 
,  admitted  to  prove  his  debt,  surrender  his  secu- 
j  rity  for  the  benefit  of  the  other  creditors;  or 
shall  suffer  the  pledge  to  be  sold,  taking  the 
proceeds  towards  his  debt,  and  prove  for  (he 
residue.    He  must  surrender  his  semnity,  or 
have  it  valued  or  sold  and  prove  for  the  bal- 
ance." 

Ainory  v.  Frands,  16  Mass.  806;  Hooker  v. 
Olvtttcad,  6  Pick.  480;  ToteU  v.  Banni^,  16 
Pick.  256;  Farnum  v.  BouUlle,  18  Met.  158. 

That  is  substantially  the  rule  that  the  statute 
lays  down.  As  to  the  second  class  of  cases,  it 
lis  said:  "Security  in  which  the  creditor  has 
!  an  mterest,  but  which  is  not  within  the  terms 
of  tbe  statute,  has  always  been  dealt  witii  by 
this  court  upon  equitable  principles,  which 
were  either  analogous  to  the  provisions  of  the 
statute,  or  such  as  had  been  established  in  the 
administration  of  estates  and  were  consistent 
with  the  general  intent  of  tbe  statute." 

tVanklin  Co.  Bank  v.  Greenfifld  Bank,  188 
Mass.  616;  Lanckton  v.  WoleoU.  6  Met.  805;ieKA- 
ardmn  v.  Wffman,  4  Oray,  666;  Neu  Bafford 
Sativgs  InH.  v.  Fairhavrn  Bank,  0  Alien,  176. 

"  The  rules  are  not  in  all  respects  tbe  same  in 
insolvent  probate  estates,  and  in  insolvent  c>- 
tatCH  under  the  statutes,  when  the  aecuriU  is 
wiibin  the  provisions  of  Pub.  Stat,  chap.  157, 
§28." 

Franklin  Co.  Bank  v.  Greer^kid  Bank,  198 

Mass.  m. 

"  In  probate  estates,  the  proof  of  the  whole 
debt  withont  a  valuation  or  sale,  unlesa  tbe 
proof  is  corrected  by  permission  of  tbe  court, 
IS  a  waiver  or  forfcnture  of  the  aecurity." 

Ibid. 

If  the  creditor  reedves  a  dividend  upon  hii 
whole  claim. 

Hooker  v.  Olnutead.  6  Pick.  480. 

"In  insolvent  estates,  under  the  stalulee,  m- 
less  the  security  is  released  and  delivered  up  to 
the  assignee,  or  the  property  on  which  tbe  secu- 
rity is  given  is  sold  in  the  manner  prescribed, 
tbe  creditor  cannot  be  allowed  to  prove  his  claim 
or  any  part  of  it.  The  logic  of  tbe  statute  is 
that,  u  proof  has  been  allowed.  It  aboidd  be 
expunged." 

Fivnain  Co.  Bant  v.  OreenfiM  BaiUt,  tupra. 
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The  rule  applied  io  insolvent  estates  iu  pro- 
cess of  settiement,  under  the  provirions  of  Fob. 
Btat  chap.  157,  where  the  secuTitf  is  not  vithln 
the  terina  of  the  statute,  may  uot  apply  to  this 
case.  "  Oa  equitable  principles,  under  the  En- 
glish and  United  States  bankruptcy  laws,  which 
contain  statutory  provisions  similar  to  those  in 
our  statutes,  it  has  been  held  that,  if  a  creditor 
prove  bis  debt  without  disclosUig  bis  security 
or  without  surreDdering  it,  and  act  upon  his 
proof  in  such  a  nuoner  that  the  rights  of  other 
creditors  have  been  impaired,  the  creditor  may 
be  considered  to  have  waived  his  security.  Thts 
court  tias  held  the  same  doctrine  when  the  se- 
curity was  not  within  the  statute,  and  may 
perhaps  hold  it,  if  the  security  is  within  the  stat- 
ute, in  cases  where  expunging  the  proof  would 
not  be  an  adequate  remedv." 

Ibid. 

Even  if  thoserules  do  applyto  this  case,  yet, 
within  those  rules,  the  defendants  have  not  lost 
their  lien. 

The  *'  equitable  principles"  applied  in  the 
cases  cited  seem  to  establish  the  rule  that,  iu 
(wder  that  a  creditor  may  be  deemed  to  have 
waived  hia  lien,  it  roust  be  shown  that  he  has 
secured  an  advantage,  as  in  Hooker  v.  Otmaiead, 
mpra,  or  has  injuriously  affected  the  other  cred- 
itors, as  in  Aew  Bedford  Satingn  In»t.  v.  Fairha- 
Ten  Bank,  supra;  but  that  he  will  not  be  deemed 
to  have  waived  bis  lien  if  he  has  not  secured  an 
advantage  to  himself  or  injuriously  affected  the 
other  creditors. 

The  defendants'  act  did  not  of  Itself  operate 
to  discharge  their  Hen. 

Cock  T.  Farrington.  104  Mass.  312. 

The  judge  of  the  court  of  insolvency  should 
have  granted  the  defendants'  petition  that  the 
proof  of  the  secured  portion  of  their  cl^m 
miebt  be  expunged. 

He  could  have  no  discretion  to  allow  what 
the  statute  forbids  to  be  done;  or,  bavins  al- 
lowed the  proof  by  reason  of  not  having  been 
informed  that  the  claim  was  in  part  secured,  be 
should,  upon  that  fact  being  brought  to  bis  at- 
tention, have  treated  the  proof  as  null  and  void 
under  the  statute  to  the  extent  that  the  claim 
was  secured,  and  have  ordered  so  much  of  the 
proof  to  be  expunged. 

^rankiin  Oo.  Bankv.  Qreei^dd  Bank,  mpra. 

"  If  construed  literally,  Geu.  Stat.  chap.  118, 
S  87,  does  not  allow  proof  of  this  claim  •  •  • 
Ilis  (the  assignee's)  agreemeitt  to  allow  the  proof 
of  a  claim  is  of  no  significance,  if  the  law  does 
not  allow  proof  to  be  made." 

Smith  V.  Warner,  133  Mass.  71. 

If  it  shall  be  held  that  the  Judge  of  the  court 
of  insolvency  had  any  discretion  in  the  prem- 
ises, this  was  a  proper  case  for  the  exercise  of 
such  discretion.  "  Whereproof  has  been  made 
under  a  mistake  of  fact,  or  even  of  law,  it  may 
be  corrected,  almost  as  a  matter  of  course,  if 
neither  the  bankrupt  nor  other  creditors  who 
have  proved  will  be  injured." 

Be  Hubbard,  1  Lowell,  190. 

"A.  creditor,  holding  collateral  securities, 
proved  his  debt,  but  presented  bis  petition,  ai- 
ling that  it  was  never  his  intention  to  relin- 
quish the  said  securities,  nor  did  he  suppose 
that,  by  proving  his  debt,  be  should  affect  bis 
rights  thereto;  and  be  was  allowed  to  withdraw 
bw  proof." 

Ex  parte  Baneood,  Crabbe,  See  also 
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Benus  v.  SmWi,  10  Met.  194;  Saffiml  v.  SUide. 
11  Cusb.  39:  Morm  r.  LovtOl,  7Met.  ISS. 

"  Beside  the  cases  of  fraudulent  proofs. 

there  are  frcouent  cases  of  innocent  error  or 
mistake.  Indeed,  it  is  quite  plain  to  those  hav- 
ing anv  acquaintance  with  the  practical  opera- 
tion of  bankrupt  or  insolvent  taws,  that  tbe  ex- 
istence of  the  power  to  expunge  proof  of  debts 
is  necessary  to  their  just  admmikration. 

HiUv.  IJeraey,  1  Gray,  586. 

"  When  the  rights  of  property  of  other  per- 
sons have  not  been  injuriously  affected,  the 
ignorance  or  knowledge  of  the  secured  creditor 
ought  to  be  considered  upon  any  question  of 
election  or  of  a  waiver  of  rights. 

Franklin  Oo.  Bank  v.  Oreenjidd  Bank,  188 
Mass.  535. 

Mr.  9.  W.  Keith,  for  C.  H.  Nichols,  assig- 
nee. 

The  effect  of  the  proof,  sworn  to  by  Robert 
S.  £ngle,  under  tbe  -English  bankrupt  law, 
prior  to  1883,  was  a  waiver  of  tbe  security. 

Ekcparte  Boffe,  8  Mont.  &  Ayr.  805;  FIxpartc 
IVern^,  Mont.  78;  ^  parte  ^bp,  Buck,  851; 
Sxvarte  Solomon,  1  CHyn  &  J.  35. 

Tbe  effect  of  such  a  proof  under  the  United 
States  bankrupt  law  was  a  waiver  of  the  se- 
curity. 

Sieieart  v.  laidor,  1  Nat.  Banhr.  Beg.  485  : 
WaOaee  v.  Conrad,  8  Id.  41 ;  Be  BIom.  4  Id. 
147;  Re  StanseU,  6  Id.  18S;  Be  Hanna,  7  Id. 
502;  Re  Granger,  8  Id.  30;  Re  Jayeox,  8  Id. 
341;  Bf  Saundere.  18  Id.  164;  Be  Lee,  14  Id.  89; 
BeFbue,  ]6Id.S73;iftufonv.  Cbrw, 4 Edw. Cb. 
585;  HeardT.  Jonea,  66  Ga.  871;  OrinAy  t.  Dear- 
born, 116  Mass.  886. 

Comparing  tbe  two  statutes,  U.  S.  Bev.  Slat. 
8  5075,  and  Pub.  Stat.  chap.  157,  §  38,  it  will 
be  seen  that  the  language  used  is  practically 
synonymous:  it  is  therefore  submitted  that  the 
legal  effect  of  each  is  the  same,  and  that  the 
same  construction  diould  be  placed  upon  each 
statute. 

In  the  settlement  of  insolvent  estates  in  the 
probate  court  in  this  State,  proving  a  secured 
claim  as  though  it  were  unsecured  u  a  waiver 
of  the  security. 

Hoolcer  v.  Otnutead,  6  Pick.  481;  Briatol  Oo. 
Sav.  Bank  v.  Woodieard,  137 Mass.  413. 

Tbe  iwKA  vent  law  of  this  State  formerly  pro- 
vided for  tbe  filing  of  either  the  assent  or  dis- 
sent of  the  creditor  to  the  dischaige  of  the 
debtor  (1848.  chap.  804,  ^  9,  and  1M4,  chap. 
178,  g  4).  Under  these  statutes,  the  assent  or 
dissent  once  filed  could  not  be  withdrawn. 

Beverlp  Bartk  v.  Wilkinaon,  3  Gray,  619;  Mer- 
riam  v.  Bidiardt,  8  Oimj,  353. 

Equitable  considerations  favor  the  equal  dis- 
tribution of  assets  among  all  the  creditors. 

New  Bedford  Savingf  Inat.  v.  Fairhaven  Bank, 
0  Allen.  175. 

The  effect  of  a  contrary  doctrine  in  its  prac- 
tical operation  would  be  that  creditors  having 
security  would  prove  their  claims,  wait  to  see 
the  outcome  of  the  insolvency  proceedings,  and 
then  elect  the  dividend  or  the  security  as  tbe 
one  or  the  other  should  prove  to  be  the  more 
profitable. 

Ex  parte  Downs,  1  Rose,  96. 

In  tbe  case  last  cited.  Lord  Eldon  refused  to 
grant  a  petition  to  expunge  a  claim,  on  the 
ground  oi  inconvenience  to  the  court,  alone. 

Smith  &  Engle  claim  that  they  acted  in  tgnor 
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anoe  of  tbe  law,  but  ignorantia  jurit,  quod 
yuitgw  adre  teiutor,  neminem  eteutat. 
Mataeu$Y.  AUen,  16  Gray.  603. 

W.  Allan.  J.,  ddiveied  the  i^nion  of  the 

court: 

In  Tffoceedings  under  the  insolrent  law,  when 
a  creditor  has  a  pledge  of  property  of  the  debtor 
for  eecuring  tbe  debt,  the  property  shall,  if 
the  creditor  requires  it,  be  sold  and  the  pro- 
ceeds applied  towards  the  payment  of  the  debt; 
and  the  creditor  may  prove  for  the  residue,  or 
he  may  release  and  deliver  up  the  property  to 
the  assignee,  and  prove  for  the  whole  debt.  "If 
the  property  is  aot  so  sold  or  released  and  de- 
livered up,  the  creditor  shall  not  he  allowed  to 

f rove  any  part  of  his  debt."  Pub.  Stat.  chap. 
57,  S  28. 

Smith  &  Engle — their  security  not  having 
been  sold  or  surrendered  to  the  assignee — had  do 
right  to  prove  the  secured  debt,  and  it  should 
be  expunged,  unless  tbe  assignee  can  treat  their 
act  as  a  condudve  election  to  prove  the  debt, 
and  a  watver  of  tbe  security  and  an  equitable 
release  of  it  to  htm.  We  think  that  they  have 
done  nothing  which  amounts  to  a  waiver  of 
their  security,  or  which  binds  them  as  ao  elec- 
tion to  prove  their  debt,  or  estops  them  from 
i;laiminc  to  hold  their  security.  They  made 
proof  of  theirdebt,  and,  on  its  allowance,  voted 
for  assiguee,  but  the  result  of  the  vote  was  the 
same  that  it  would  have  been  had  they  not 
voted.  The  proof  was  made  ioadvertently. 
Tbe  statute  form  had  been  made  out  by  the 
counsel  of  the  debtor,  and  was  signed  and 
r<wom  to  by  the  creditor  without  reading  it 
or  seeing  the  amount  of  the  claim  inserted  in 
it.  The  creditors  duty  petitioned  the  court  of 
insolveoCT  for  leave  to  withdraw  the  proof,  and 
filed  in  uiat  court  a  written  withdrawal  and 
waiver  of  it.  They  did  not  intend  to  waive 
their  security,  nor  consciously  elect  one  of  two 
remedies.  They  have  done  nothing  to  change 
the  condition  o^  the  assi^'nee  or  of  the  other 
creditors.  On  the  withdrawal  of  the  proof,  by 
leave  of  court,  all  parties  will  be  as  they  would 
have  been  had  no  proof  been  made,  if  that  was 
not  the  effect  of  tbe  waiver  and  withdrawal  of 
record     tiie  creditors  themselves. 

Mffrm  T.  (Htg  o/Loteell,  7  Met.  153,  wasacas^ 
in  which  a  fiduciary  creditor,  who  had  proved 
liis  debt  in  bankruptcy  for  the  purpose  of  op- 
posing the  discharge  of  the  debtor,  wasallowed 
l)y  the  United  States  District  Coart  to  with- 
draw his  proof.  The  creditor  obtained  a  di>- 
chai^,  and  it  was  hdd  by  this  court  that  tbe 
debt  was  not  discharged.  Mr.  GkUf  Jtutice 
Shaw  says:  "The  present  was  a  case  of  election 
of  remeoies  for  the  same  right, — the  security 
and  collection  of  a  debt. — and  we  are  of  opin- 
ion that  the  defendants,  when,  by  leave  of  court, 
they  withdrew  their  claim  under  the  commis- 
sion, had  not  passed  the  staee  at  which  they 
had  a  right  to  make  their  election."  See  also 
Wntmm  t.  Phait4x  Bank,  8  Met  217. 

Bemis  v.  Smith,  10  Met  104,  was  an  action 
by  an  assignee  under  the  insolvent  taw  of  1888, 
on  a  demand  due  to  the  insolvent,  in  ivhich  the 
defendant  filed  in  set-off  a  debt  due  to  him 
from  the  insolvent  The  defendant  bad  proved 
his  debt  at  the  first  meeting  of  the  creditors, 
and  presented  a  petition  at  the  second  meeting 
to  have  his  claim  expunged,  ttiat  he  might  set 
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it  off  against  the  debt  due  from  him,  and  atan 
adjournment  of  that  meeting  be  filed  a  written 
withdrawal  and  waiver  substantially  in  the  fonn 
used  in  the  case  at  bar.  The  master  diamiased 
the  petition.  At  the  third  meeting  a  dividend 
was  ordered  to  the  creditors,  including  the  de- 
fendant, which  tiie  defen^unt  refused  to  re- 
ceive, and  it  reuiained  in  the  hands  of  the  as- 
signee. It  was  held  that  he  might  set  off  the 
debt  ThecouTtsaid:  "It  has  been  argued  that 
tbe  defendant,  by  proving  his  debt  in  part  be- 
fore the  master,  is  precluded  from  his  claim 
of  set-off  as  to  the  pert  proved.  But  we  think 
otherwise.  He  acted  unadvisedly  in  proving 
his  claim  before  the  master,  but  he  has  with- 
drawn that  claim,  so  far  as  he  was  allowed  to 
do  so,  and  there  seems  to  be  no  reason  why  his 
legal  and  equitable  rights  should  be  barred  by 
a  mere  mistake." 

In  Cook  V.  Farrington.  104  Mass.  212,  it  was 
decided  that  a  mortgagee  of  personal  property, 
who  bad  proved  bis  debt  in  buikruptcy  with- 
out disclosing  bis  security,  ms  not  barred  from 
claiming  the  property  against  a  aeciwd  mort- 
gagee.  The  effect  of  proof  of  a  debt  in  pro- 
ce^ngs  under  the  insolvent  law,  by  a  eecuied 
creditor  who  has  not  surrendered  his  security, 
is  considered,  and  many  cases  relating  to  it  cited 
in  Frankiin  Gounty  Bank  v.  Ortenfidd  Bank, 
188  Mass.  I>15.  The  court  says,  on  page  5SA : 
"On  equitable  principles,  under  the  Emriish  and 
United  States  bankruptcy  laws,  which  contain 
statutory  provisions  similar  to  those  in  our 
statutes,  it  has  been  held  that,  if  a  creditw 
prove  his  debt  witlioat  disctosiog  his  security 
or  without  surrendering  it,  ana  act  upon  his 
proof  in  such  a  manner  that  the  rights  of  other 
creditors  have  been  impaired,  thc<u«ditor  may 
beoonaideredtohavewBivedhiseecnrity.  This 
court  has  held  the  same  doctrine  whoi  the  se- 
curity was  not  within  the  statute,  and  may  per- 
haps hold  it,  if  the  security  Is  within  the  ^at- 
ute,  in  cases  where  expunging  the  proof  would 
not  be  an  adequate  remedy." 

We  see  no  reason  why  the  same  equitable 
principles  as  to  tbe  effect  upon  the  security  of 
proof  in  full  of  a  secured  claim  without  giving 
up  the  aecurity  should  not  be  applied  when  ite 
security  Is  within  the  terms  of  tbe  statute,  as 
are  applied  when  4he  security  is  held  not  to  be 
withm  tbe  statute, — as  when  it  consists  of  prop- 
erty not  belonging  to  the  insolvent,  or  of  prop- 
erty of  the  insolvent  held  as  security  by  one 
jointly  liable  with  him  on  the  dettt  proved.  In 
both  cases  the  right  which  tiie  asrieneecr  gen- 
eral creditors  acquire  is  an  equitable  viAt  to 
be  determined  on  equitable  prmciples.  m  tbe 
one  case  the  statute  provic^  that  the  creditor 
shall  not  be  allowed  to  prove  his  debt,  but  does 
not  prohibit  him  from  offering  proof,  nor  im- 
pose a  penalty  for  so  doing;  in  the  other  case, 
the  court  will  not  allow  the  debt  to  be  proved 
when  tbe  security  is  in  the  control  of  the  cnd- 
itor  {Lanekton  v.  Wolcott,  6  Met  805;  J2M- 
ardaan  v.  Wpman,  4  Gray,  56%  and  H  is  eog- 
gestedin  Franklin.  Co.  Bankv.  GreeniUld Batu, 
$upra,  that  the  same  rule  should  be  api^ed 
when  the  right  to  tbe  security  is  merely  equi- 
table and  contingent,  as  when  a  solvent  accom- 
modation indorser  for  tbe  insolvent  bobU  a 
mortgage  from  hitii  as  indemnity,  and  has  not 
paid  the  debt  The  same  rule  is  applied  ia  ad. 
ministeriDg  insolvent  estates  ot  deceased  per. 
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KonB  in  tbe  probate  court.  Bristol  (Jo.  Savingt 
Bank  t.  Woodward,  187  Mass.  413. 

The  oatb  required  by  tbe  statute  is  the  form 
prescribed  for  all  cases  in  makiag  proof  of  a 
claim,  and  of  itself  can  be  no  more  than  a  dec- 
larbtion,  which,  if  not  acted  on,  maj  be  contra- 
dicted or  explained.  We  are  not  conddering 
the  effect  upon  a  petition  to  withdraw  ibe  claim, 
or  upon  the  rights  of  otber  parties  in  the  secu- 
rity, of  such  evidence  of  an  intentional  waiver 
of  tbe  securitT,  and  election  to  (ooTe  the  whole 
(leibt,  as  might  be  afforded  by  the  oath  and 
proof  deliberately  made,  lo  view  of  all  the  facts, 
and  with  full  apprehension  of  tbemeaningand 
effect  of  the  act.  In  the  case  under  conndera- 
tioti  the  creditor  did  vot  intend  to  give  up  his 
ttecarity,  and  if  he  has  lost  it,  it  is  because  hia 
acts  in  reference  to  it  estop  him  to  claim  it  as 
against  the  assignee.  To  work  an  estoppel, 
some  right  of  tbe  assignee,  or  of  creditors  whom 
he  represents,  must  have  been  impaired  by  the 
acts  of  tbe  secured  creditors  in  relation  to  th^r 
debt  or  to  the  security.  Tbe  acts  which  are  re- 
lied on  as  having  that  effect  ore  tbe  proof  of 
tbe  debt,  and  the  voting  for  aaaigDee.  Neither 
of  these  affected  injunoualy  the  rights  of  the 
assignee  or  creditors. 

In  Hooktr  t.  Olmatmd,  «  Pick.  481,  which 
arose  In  the  settlement  of  the  insolvent  estate  of 
a  deceased  person,  tbe  creditor  not  only  proved 
his  debt,  but  took  bis  dividend  upon  the  whole 
amount;  and  the  court  said:  "Inasmuch  as  tbe 
<.Teditor  filed  his  claim  generally  with  the  com- 
missioner, and  a  distribution  was  decreed  upon 
an  allowance  of  the  whole  claim,  we  think  he 
waived  his  right  under  tbe  mortj^age." 

Inlfew  Bei^ord  In$t./or  SatingtY.  ^rAosen 
Bank,  9  Allen,  175,  certain  creontors,  who  had 
secatity,  not  within  the  statute,  proved  the 
whole  amount  of  their  debt,  voted  for  the  as- 
xignee,  and  assented  to  the  dischar^  of  the 
d^itor,  and  thereby  secured  his  discharge.  The 
judge  of  insolvency  afterwards,  on  their  peti- 
tion, ordered  the  claim  to  toe  strickeD  out:  they 
then  petitioned  to  have  the  security  sold,  and 
the  proceeds  applied  upon  their  debt,  and  that 
they  should  toe  admitted  to  prove  for  the  bal- 
ance. The  proceeding  in  this  court  was  in  the 
nature  of  an  appeal  by  an  unsecured  creditor, 
who  had  proved  his  debt,  from  tbe  decree  of 
the  judge  of  insolvency  granting  this  petition. 
The  court  reversed  the  decree  lor  the  reason 
that  the  creditors  "first  proved  their  debts,  and 
then  made  use  of  their  petition  as  creditors  to 
vote  for  the  discharge  of  the  debtor,  and  that 
they  have  thereby  affected  the  rights  of  tbe 
plaintiff  injuriously;  that,  acquiring  the  pow- 
er to  control  tbe  vole  on  the  discharge,  and  ex- 
ercising tbe  power,  and  procuring  a  valid  dis- 
cbarge, was  a  material  Interference  with  the 
rights  of  the  other  creditors."  The  effect  of  the 
vote  for  assignee,  wfalcb  controlled  the  choice, 
was  not  set  up  in  the  bill  nor  considered  by  tbe 
court. 

In  Phitiilin  Co.  Bank  v.  Oreenfield  Bank, 
rapra,  the  plaintiff  and  tbe  defendant,  two  cred- 
itors of  an  msolvent  debtor,  bad  the  same  equi- 
taUesecurity,  not  within  the  statute.  Tbe  plain- 
tiff proved  its  debt  in  full  against  objection, 
and  voted  for  and  controlled  the  choice  of  as- 
signee; the  defendant  did  not  prove,  but  pro- 
ceed an  order  that  the  property  should  be  sold, 
and  tbe  imKeeds  applied  on  its  debt,  and  that 
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it  might  be  admitted  as  a  creditor  for  the  bal> 
ance;  tbe  property  was  sold  accordingly,  and 
it  was  ordered  that  the  proceeds  should  be  paid 
to  the  defendant,  and  that  it  should  be  admit- 
ted to  prove  for  tbe  balance.  Tbe  plaintiff 
sought  to  revise  this  decree  ot  the  court  of  In- 
solvency, asking  that  it  might  be  admitted  to 
share  in  the  proceeds,  or  that  they  might  be 
distributed  for  the  benefit  of  tbe  general  cred- 
itors. Tbe  principal  question  was  whether  the 
plaintiff,  by  provii^  its  debt,  and  voting  for 
and  controlling  the  choice  of  tiie  assignee,  had 
waived  its  right  to  the  security,  or  estopped 
itself  from  asserting  it,  and  it  was  held  tlwt  it 
had  not,  and  that  it  was  entitied  to  share  in  the 
proceeds. 

That  the  right  of  the  creditor  to  the  securi^ 
is  affected  by  tbe  use  which  he  makes  of  the 
proof,  rather  than  bv  tbe  fact  that  the  debt  is 

{>roved,  is  illustrated  b^  tbe  consideration,  that 
n  Hew  Bedford  Saeinge  Ifut.  v.  Fairfuxten 
Bank,  aupra,  where  tbe  creditors  lost  their  se- 
curity, the  proof  was  expunged  by  order  of  the 
Judge  of  insolvency;  and  in  pYaTtklin  Go.  Bank 
V.  Greenfield  Bank,  tupra,  tbe  proof  appears  to 
have  stood,  to  be  corrected  on  the  adlustment 
of  tbe  equities  between  tbe  parties.  In  Bemii 
T.  Smith,  tupra,  where  the  creditor  was  allowed 
to  use  the  debt  In  set^,  the  master  liad  re- 
fused to  order  the  proof  to  be  expunged,  and  a 
dividend  had  been  declared  on  the  debt. 

When  a  creditor,  who  holds  security  which 
comes  within  the  terms  of  the  statute,  inad- 
vertentiv,  by  mistake,  either  of  law  or  fact, 
proves  his  whole  debt,  without  disclosing  his 
security,  and  before  he  has  derived  any  advan- 
tage or  tbe  creditors  have  suffered  any  detri- 
ment from  bis  acts,  takes  proper  measures  to 
waive  and  abandon  bis  proof,  and  to  pursue 
his  rights  as  a  secured  creditor  according  to 
law,  we  do  not  think  that  he  thereby  waives  or 
forfeits  his  security,  or  that  the  unsecured  cred- 
itors tberebv  acquire  an  equitable  right  to  It 
which  can  Ibe  enforced  by  tbe  assignee.  See 
Re  Hvhard,  1  Low.  190 ;  Ex  parte  Ha>v>ood, 
Crabbe,  496;  Be  Jaycox,  8  Nat.  Bankr.  Reg. 
241 ;  Be  Clark  <fi  Bininger,  5  Id.  265. 

Bill  fif  the  oMrigim  diamiMed.  Petition  of 
creditor  dimllowed. 


BOSTON  LOAN  CO. 

0. 

Heniy  MYERS. 

In  an  action  of  replevin,  restoration  of 
the  property  witn  interest  on  its  value 
would  not  fumteh  an  adequate  indem- 
nity for  the  wrongful  taking  of  it  out  of 
pl^ntiff's  poesession,  where  the  prop- 
erty seized  was  household  furniture  In 
daily  mie.  Where  a  plaintiff  in  replevin 
recovered  damans  for  the  detention 
of  BQch  property,  the  jury  might  award 
such  an  amount  as  they  snoald  be  satis- 
fled  tbe  use  of  the  property  was  worth 
to  the  plaintiff  dnnng  the  time  of 


detention . 


its 
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N  plaintiff's  exceptions.  Overruled. 
ActUu  of  replevin  brought  to  recover  poa- 
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Befldon  of  a  piano  and  roile  of  parlor  furniture. 
The  answer  denied  ownership  of  plaintiff  in 
the  property.  At  the  trial  in  the  superior  court 
before  Knowlton,  J.,  the  plaintiff  became  non- 
suited, and  the  question  of  damages  to  the  de- 
fendant for  the  detention  of  the  goods  was  sub- 
mitted to  the  jury.  There  was  evidence  tend- 
ing to  show  that  the  plaintiff  took  the  property 
on  November  29,  1884,  and  held  possession  of 
the  parlor  suite  about  two  months,  when  it  was 
returned,  and  held  possession  of  ibe  piano  im- 
tU  Uie  day  of  trinl;  that  the  defendant  had  a 
daughter  who  bad  used  the  piano  for  several 
years  to  practice  upon  while  taking  lessons: 
that  the  parlor  suite  was  in  use  for  the  family 
and  persons  visiting  them. '  There  was  conflict- 
ing evidence  of  Uie  value  of  the  property  at 
the  time  of  taking  it.  There  was  evidence  of- 
fered and  admitted  that  the  rental  value  of 
pianos,  to  men  engaged  in  the  business  of  rental 
of  pianos,  was  from  $6  to  $80  per  quarter,  ac- 
cording to  the  condition  of  the  piano  and  the 
demand  for  the  same;  that  this  piano  was 
manufactured  about  ten  ;rear8  ago  and  bad  been 
in  use  during  that  period.  It  appeared  that 
dnring  the  time  of  snd  detention  the  defendant 
did  not  purchase  nor  have  the  use  of  other  simi- 
lar property.  The  plaintiff  asked  the  court  to 
rule  as  follows:  That  the  damages  in  this  case 
for  the  detention  should  be  fixed  at  the  interest 
of  the  money  value  of  the  property  during  the 
^me  U  was  detained,  and  whatever  toss  or  in- 
convenience was  sustained  in  purchasing  prop- 
erty of  equal  value  for  use  during  the  time  of 
detention.  The  court  refused  so  to  rule,  and 
the  plaintiff  alleged  exceptions. 

Mr.  C.  W.  Bartlett,  for  plaintiff: 

The  ruling  requested  should  have  been  given. 
Interest  would  nave  been  the  proper  rule  for 
compensation  upon  the  facts  disclosed,  analo- 
gous to  the  rule  in  other  cases  of  unlawful  de- 
tration  of  property. 

Bartlett  v.  BrickeU,  14  Allen,  62;  Bruce  v. 
UoTTitd,  4  Mass.  614. 

There  was  no  evidence  in  the  case  of  special 
damage.  The  ruling  is  the  rule  laid  down  in 
our  reports,  modified  to  meet  the  facts  pre- 

8teum  V.  Tuite.  104  Mass.  828.  See  CSumfc 
V.  MarUn,  120  Mass.  548,  which  arose  on  a 
question  of  pleading. 

"  In  trover  the  rule  is  well  established  to  be 
interest  on  the  value  of  the  goods  from  the 
time  of  the  conversion  to  Ibe  time  of  the  as- 
sessment; and  when  no  special  damages  are 
shown,  the  same  principle  applies  to  replerin." 

Borne*  v.  Bartlett,  16  Pick.  71. 

Meurt.  Richardson  A  Hale.f or  defendant: 

It  is  to  be  presumed  that  the  instructions 
given  were  correct, 

Smttfd  V.  Livingtton,  111  Mass.  348. 

No  such  rule  or  limit  of  damage  as  that  con- 
tained in  the  plaintiff's  request  has  been  or  could 
be  laid  down  in  the  case  of  a  wrongful  taking 
or  detaining  such  proper^. 

Stei}efu  V.  Tuite,  104  Mass.  384. 

It  leaves  out  an  important  element  of  dama- 

fes  in  all  such  cases.  In  Clark  v.  Martin,  120 
loss.  544,  the  instruction  to  the  jury  that 
"  they  might  award  such  damages  for  the  de- 
tention as,  upon  all  the  evidence,  they  should 
be  satisfied  the  use  of  the  property  was  worth 
to  her  during  the  time  of  detentiou,  conaider- 
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Ing  the  nature  ud  character  of  the  property," 

was  held  to  be  correct. 

Morton.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  of  replevin  in  which  the 
defendant  bas  recovered  a  verdict.  He  is  en- 
titled to  recover  as  damages  such  sum  as  will 
be  a  fair  indemnity  to  him  for  the  injury  he 
has  sustained  by  reason  of  the  unlawful  taUng 
and  detention  of  his  property  by  the  plaintiff 
Slevent  v.  Tuite.  104  Mass.  828. 

Id  this  case  the  property  replevied  was  lioase- 
hold  furniture,  including  a  piano,  and  it  ap- 
pears that  during  the  time  of  the  detention  the 
aefeniant  did  not  punduue  or  hire  oUier  simi- 
lar property.  The  plaintiff  asked  the  court  to 
rulethat  "the  damages  for  the  detention  should 
he  fixed  at  the  interest  of  the  money  value  of 
the  property  during  the  time  it  was  detained, 
and  whatever  loss  or  inconvenience  was  sus- 
tained in  [>urcba8ing  property  of  equal  value 
for  use  during  the  time  of  detention.  As  Ibe 
defendant  did  not  purchase  oU>erpropertr,  this 
was  equivalent  to  asking  the  court  to  rtue  tfaal 
the  defendant  could  only  recover  as  damages 
the  interest  on  the  value  of  the  property,  "tht 
court  rightly  refused  this  ruling,  for  it  is  clear 
that  interest  on  the  value  of  the  property  is  no 
criterion  of  the  damage  sustained  by  the  de- 
fendant, by  reason  of  being  deprived  of  the 
use  ot  it  The  property  was  household  funii- 
ture,  in  daily  use  and  necessary  to  bis  comfort. 
It  is  evident  that  the  restoration  of  the  prop- 
erty with  interest  on  its  value  wou^d  not  fur- 
nish an  adequate  indemnity  to  the  defendant 
for  the  wrong  done  in  taking  it  out  of  his  pos- 
session. In  Clark  v.  Martin,  120  Mass.  548,  it 
was  held  that,  where  a  plaintiff  In  replevin  re- 
covered damages  for  the  detention  of  a  horse 
and  buggy  attached  by  the  defendant  on  a  writ 
against  a  third  person,  the  jury  might  awaid 
such  damages  for  the  detention  as  they  sfafrald 
be  satisfied  the  use  of  the  property  was  worth 
to  the  plaintiff  during  the  time  of  the  deten- 
tion, considering  the  nature  and  character  of 
the  property.  A  similar  rule  of  damages  would 
apply  in  tlie  case  before  us,  and  it  is  to  be  pr»- 
sumed  that  such  rule  was  adopted  by  the  court, 
as  nothing  appears  to  the  contrary. 

Mufptum*  ovfrruled. 


George  PROCTOR  et  at.. 

V. 

Bartholomew  J.  HARTIOAN. 

Where  an  order  was  drawn  bj'  a  contrmc- 
tor  upon  the  owner  under  a  baildiDg 
contract,  and  accepted  by  the  owner  *^ 
be  paid  out  of  the  laat  paymant,"  the 
iutentioQ  of  the  contract  of  aooeptaooe 
was  that  it  should  be  paid  oat  of  the 
last  payment  provided  for  in  the  eon- 
tract;  and  where  defendant  abandoned 
his  work  and  broke  his  contract,  no  last 
payment  as  provided  by  the  contract 
ever  became  due,  and  the  condition  ot 
the  acceptance  never  happened,  and 
the  aseipaee  of  the  order  eauot  re- 
eover. 

(Suffolk — Pned  January  a,  UBT.) 
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ON  plaiotiffs'  e.vc8ptionB,  Overrukd. 
ActioD  of  contract  upon  aa  order  drawn 
by  one  James  Walsh  upon  the  defendant,  and 
by  tbe  defendant  accepted,  la  words  and  figures 
as  follows: — 

■'$500.00.  BoBtOD,  Aug.  19.  1882. 

Bartholomew  J.  Hartigan. 

Pay  to  tbe  order  of  Proctor  &  Orummey  five 
huudred  dollars,  value  received,  and  charge  the 
same  to  tbe  account  of  James  Walsh. 

To  be  paid  out  of  tbe  last  payment." 

"I  accept  this  order. 

B.  J.  Hartigan." 
Tbe  defendant  answered  a  general  denial, 
and,  f  urtber,  that  tbe  acceptance  was  condition- 
al and  related  to  the  lost  payment  to  be  made 
on  a  contract  which,  at  the  time  of  said  accep- 
tance, was  iu  force  between  James  Walsh,  the 
maker  of  tbe  order,  and  tbe  defendant;  that 
said  Walsh  never  performed  said  contract,  and 
that  no  last  payment  ever  became  due  and  pay- 
able to  said  Walsh,  to  wbicb  said  order  would 
apply.  A  copy  of  the  contract  was  annexed 
to  the  answer.  The  plaintiffs  filed  a  repiica- 
lioo. 

On  the  trial  of  the  case  before  Brigham,  Ch. 
J.,  and  a  ;|ury,  the  plaintiffs,  without  objection, 

Eut  in  evidence  tbe  tuud  order,  tbe  signatures 
eing  admitted,  and  introduced  evidence,  which 
was  uncontradicted,  that  at  tbe  time  that  the 
said  order  was  accepted,  tbe  defendant  was 
owing  to  said  Walsh  the  sum  of  at  least  $500, 
and  that  he  afterwards  paid  Walsh  that  amount, 
and  that  that  sum  was  the  last  payment  actually 
made  by  tbe  defendant  to  Walsh  under  said 
contract.  The  plaintiffs  also  showed,  by  evi- 
dence which  was  not  expressly  or  directly  con- 
tradicted, that,  relying  upon  the  acceptance  of 
aaid  order,  thev  funiished  to  Walsh,  for  the 
defendant's  building,  lumber  to  the  amount  of 
$350  after  said  acceptance;  and  that  before  said 
acceptance  tbey  declined  to  furnish  any  more 
lumber  for  tbe  building,  unless  tbey  bad  paid 
for  what  tbey  had  furnished,  or  an  order  was 
accepted  by  defendant  Tbe  plaintiffs  also  in- 
troduced evidence  of  a  demand  upon  tbe  de- 
fendant for  payment  of  the  amount  of  the  order, 
made  immediately  after  said  Walab  defaulted 
in  bis  contract  atoresaid,  and  again  after  said 
building  was  completed  by  defendant. 

Tbe  defendant  was  permitted,  against  tbe  ob- 
jection and  exception  of  the  plaintiffs,  lo  intro- 
duce evidence  tending  to  prove  that  the  mean- 
ing of  the  words  on  the  order,  "to  Ik  paid  out 
of  tbe  last  payment,"  meant,  and  were  under- 
stood and  agreed  by  tbe  parties  to  mean,  that 
the  order  was  only  to  be  paid  out  of  the  fifth 
payment  to  Walsh,  provided  lor  in  the  con- 1 
tract,  and  that  if  Walsh  did  not  fulfill  bid  con- 
tract so  that  said  fifth  payment  became  due 
and  payable,  tbe  defendant  would  not  be  liable 
to  tbe  plaintiffs  on  said  order.  Tbe  evidence 
upon  this  point  was  conflicting. 

The  defendant  was  also  permitted,  against 
the  objection  and  exception  of  tbe  plunlifrs,  to 
introduce  evidence  that  the  defendant's  arcbi- 
lect,  lAfleld.  told  the  plaintiff  Proctor  to  write 
into  tbe  order  the  words,  "to  be  paid  oulof  the 
last  payment  under  the  contract;  that  Proctor 
toolt  the  order  and  wrote  in  the  words,  "to  be 
paid  outof  the  last  payment,"  and  returned  the 
order  to  Laflcld,  saying  that  there  was  not 
room  to  write  the  rest,  and  that  would  do  just 
3  Mav.  h.  b.  r.,  v.  in.  ! 


as  well,  and  that  Lafleld  and  the  defendant  as- 
sented to  it. 

It  was  not  controverted  ttiut  said  Walsh  ab- 
sconded about  the  1st  of  October,  and  did  not 
complete  tbe  building  according  to  the  con- 
tract. It  was  also  conceded  that  at  tbe  time 
Walsh  abandoned  tbe  work,  tbe  defeudant  bad 
paid  him  in  all  $1,300,  the  last  $500  of  it  hav- 
ing been  paid  after  tbe  acceptance  of  siiid  order, 
and  that  tbe  payment  vsaa  made  without  tbe 
knowledge  or  consent  of  the  plaintiffs,  and  that 
that  was  the  last  payment  that  ever  became  due 
to  Walsh  from  the  defendant,  or  that  was  paid 
to  him  on  account  of  said  contract;  that  tbe  en- 
tire contract  price  for  said  building,  as  by  said 
contract,  was  $3,700.  It  was  also  in  evidence 
uncontroverted  that,  after  Walsh  bad  ab- 
sconded and  abandoned  the  contract,  tbe  plain- 
tiffs went  to  tbe  defendant  and  offered  to  com- 
plete the  building  according  to  Walah's  con- 
tract for  the  sum  of  $1,200, — but  whether  plain- 
tiffs offered  to  apply  the  order  in  suit  as  a  pay- 
ment of  $500  towards  said  $1,200  was  in  dsi- 
puto, — wbicb  offer  tbe  defendant  declined,  and 
completed  tbe  building  by  hiring  tbe  work  done 
by  days'  work.  The  building  was  so  com- 
pleted by  tbe  defendant,  and  has  since  l)een  oc- 
cupied by  bira. 

Tbe  plaintiffs  requested  the  coiut  to  instruct 
the  jury  as  follows: 

"I.  The  order  is  evidence  of  an  assignment  by 
Walsh  of  so  much  of  his  money  in  the  hands 
of  the  defendant  to  the  plaintiffs,  and  tbe  ac- 
ceptance by  tbe  defendant  Is  evidence  that  be 
would  owe  so  much  money,  and  this  is  a  direct 
contract  between  tbe  defendant  and  the  plain- 
tiffs to  pay  a  certain  sum  at  a  time  after  theac- 
ceptance. 

"2.  The  direction,  "to  be  paid  out  of  tbe  last 
payment,"  is  a  designation  of  the  funds  out  of 
wHicb  tiie  payment  was  to  be  made;  and  if 
payment  was  due  te  Walsb  after  the  acceptance 
wliich  be  received,  then  the  defendant  is  liable. 

"8.  The  dircclion,  "to  be  paid  out  of  tbe  last 
payment, '  is  a  designation  of  the  funds  out  of 
which  the  payment  was  to  be  made;  or,  if  a 
payment  was  due  to  Walsb  after  that,  that 
must  be  regarded  as  the  last  payment  to  Waldi, 
unless  another  payment  actually  became  due, 
and  the  defendant  would  be  liable  upon  tbe  ac- 
ceptance of  tbe  order  to  tbe  plaintiffs,  and 
would  be  entitled  to  deduct  tbe  amount  of  tbe 
order  from  said  payment. 

'  '4.  Even  if  this  was  a  part  of  the  order,  it  was 
by  no  means  a  condition  precedent  to  the  right 
of  action  by  the  plaintiffs  that  Walsh  should 
complete  the  contract  personally;  and  tbe  de- 
fendant could  complete  It,  and  alter  taking  out 
his  expenses  In  so  doing  he  would  be  bound  to 
apply  the  balance  in  tbe  same  manner  as  he 
would  have  done  had  Walsh  completed  the 
contract,  and  in  completing  it  himself  be  t>e- 
came  liable  to  follow  the  contract,  and  not  vary 
it,  and  use  reasonable  care  for  tbe  benefit  <» 
the  plain!  IfTs. 

"5.  If  the  jury  should  find  that  the  termsof 
the  order  was  to  be  paid  out  of  the  last  payment 
under  tbe  contract  existing  between  Walsh  and 
Harttgan,  and  also  find  that  Hartigan,  in  com- 
pleting the  building  after  Walsb  left,  did  not 
follow  the  contract,  but  varied  it,  he  abandoned 
the  contract;  and  if,  after  thegiving  of  tbe 
order  to  the  idainti&,  he  paid  Walsh  The  sum 
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equal  to  the  (unouot  of  the  order,  and  it  was 
the  last  pevmeut  I)e  paid  him,  this  was  the  last 
payment  under  the  aafd  contract,  and  he  should 
be  held  liable. 

"6.  Hiatitisiminaterialwhetber  Walsbcom- 
pleted  the  contract,  or  whether  the  defendant 
completed  it;  if,  after  this  order  was  accepted, 
there  was  at  any  time  the  sum  of  $500  or  any 
other  sum  due  Walsh  from  the  defendant  under 
the  omtract,  the  defendant  bad  no  rigbt  to  pay 
it  or  any  part  of  it  to  "Walsh  without  tlie  knowl- 
edge atid  consent  of  the  plaintiffs,  but  that  it 
was  bis  duty  to  retain  to  the  amount  of  the 
order  on  deiendant's  tlnal  or  last  settlement 
with  and  payment  to  Walsh,  and  pay  the  same 
to  plaintiffs. 

"1.  That  the  defendant,  after  accepting  the 
said  order,  had  no  right  t^  make  any  advance 
to  Walsh  tbat  should  reduce  the  sum  due  Walsh 
on  the  final  settlement  below  the  amount  of  the 
order." 

The  court  declined  to  give  either  of  said  re- 
quests, but  instructed  the  jury  that,  under  the 
pkndlng,  the  verdict  of  the  jury  must  be  for 
the  defendant,  if  at  the  time  of  the  acceptaDCe 
the  word8,"to  be  paid  out  of  the  last  payment," 
were  understood  and  agreed  by  the  parties  to 
the  order  to  refer  to  the  last  payment  called  for 
by  the  contract,  a  copy  of  which  is  annexed  to 
defendant's  answer;  and  that  if  they  believed 
the  word3,"to  be  paid  outof  the  last  payment," 
were  understood  and  agreed  by  the  parties  to 
refer  to  the  last  payment  called  for  by  the  con- 
tract with  Walsh;  and  if  Walsh  failed  to  com- 
plete the  contract  without  fault  on  the  part  of 
the  defendant. — the  time  of  payment  never  ar- 
rived, and  the  fund  from  which  payment  was 
to  be  made  never  existed,  and  the  defendant  is 
not  liable  on  this  acceptance  under  these  plead- 
ii^;  and  also  iostnicled  the  Jury  that  by  the 
legal  effect  of  the  words,"to  be  paid  out  of  the 
last  paymeot,"  considered  in  connection  with 
the  contract  between  defendant  and  Walsh,  the 
order  Is  not  payable  until  thirty  days  after 
Walsh  bad  fulfilled  that  contract,  and  then  out 
of  the  $800,  the  fund  which  then  would  become 
due  to  Walsh. 

The  Jury  returned  a  verdict  for  the  defend- 
ant, and  plaintifb  alleged  exceptions. 

ifestra.  Henry  F.  Naphen  and  Liincl  ft 
Welch,  for  plaintiffs: 

The  evidence  admitted  tends  not  only  to  mod- 
ify and  vary  the  agreement  from  that  written 
on  the  order,  but  it  seeks  to  impart  to  the  con- 
tract a  condition  or  contingency  of  which  the 
writing  furnishes  no  intimation  whatever.  It 
therefore  attempts  to  prove  a  new  agreement, 
and  is  inadmissible. 

Leev.  Ilmrnrd  F.  Int.  Co.  3  Gray.  588;  Shaw 
\. Gardner,  13  Gray,  488;  Ridgwayy.  Bowman, 
TCush.  268:  RvMell  v.  Barry.  115  Mass.  808; 
KeUer  v.  Webb,  126  Mass.  898. 

The  evidence  relative  to  what  took  place  be- 
tween Lafield  and  the  plaintiff  Proctor,  previous 
to  the  signing  and  acceptance  of  theoraer,  and 
the  conversation  between  them  relalive  to  cer- 
tain words  or  agreement  not  inserted  in  the 
order,  are  clearly  incompetent.  All  previous 
verbal  agreements  must  be  taken  to  be  merged 
in  the  written  contract  of  the  parties.  This  per- 
mitted the  jury  to  substitute  in  the  place  of  the 
written  agreement  the  acts  and  statements  of 
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the  parties  prior  to  the  execution  of  the  ooo- 

tract. 
Ibid. 

There  is  no  ambiguity  in  the  words,"  to  be 
paid  out  of  the  last  paymeot."  They  have  a 
definite  meaning,  and  cannot  be  ambigoous 
unless  made  so  by  extraneous,  Inadmiasible  evi- 
dence. 

Ridmeay  v.  Bowman,  7  Cush.  268;  Blaek  v, 
B,ididder.  120  Mass.  171, 178;  Kdter  v.  IF<». 
126  Mass.  898. 

The  case  of  Franklin  Samnff$  Inst.  v.  Beed. 
125  Mass.  835,  applies  merely  to  wliat  was  writ- 
ten on  the  face  of  the  note;  no  explanation  of 
it  was  offered  or  admitted  in  evidence.  The 
case  of  Stoooav.  Smith,  100  Mass.  68.  soea  only 
to  the  conrideratlon.  and  there  was  fraud  awl 
failure  to  perform  the  representations  of  the 
consideration. 

In  the  case  at  bar  the  consideration  was  the 
furnishing  of  the  lumber,  and  no  fraud  or  fail- 
ure of  consideration  is  alleged  or  attempted  to 
be  proved. 

The  defendant,  after  accepting  the  order, was 
bound  to  retain  in  his  bands  enough  mon^  to 
ay  the  order  so  lon^as  there  was  that  amonnt 
ue  the  drawer  b^  bim,  be  being  bound  to  pay 
the  amount  of  said  accepted  order  in  any  event 
The  plainttffs  were  therefore  entitled  to  their 
first,  second,  and  third  reaueata. 

Bobbins  v.  Btodgett,  124  Mass.  279;  Orant  v. 
Wood,  12  Qt9j,  aSO;  Bua$dl  v.  Barn,  115 
Mass.  800. 

The  case  shows  that  the  plaintiffs,  relying 
upon  said  order  and  the  acceptance  thereof  by 
the  defendant,  did  furnish  lumber  to  the  drawer 
of  the  order,  and  said  lumber  was  used  in  the 
construction  of  the  defendant's  house.  This 
brings  the  case  within  the  rule  in  tbecaaesof— 

Cook  V.  Wolfendalc,  105  Mass.  401;  Tafl  v. 
Ayltcin.  14  Pick.  336. 

By  receiving  the  order  from  Walsh  and  its 
acceptance  by  the  defendant,  the  plaintiffs  ac- 
quired an  interest  in  the  contract  between 
Walsb  and  the  defendant,  and  in  its  execution; 
therefore  the  defendant  was  bound  to  use  rea- 
sonable care  for  the  benefit  of  tiie  plaintiffs  in 
completing  the  contract,  and  it  was  his  duty  to 
follow  it.  The  failure  to  give  the  fourth  re- 
quest misled  the  jury. 

Jaekinan  v.  Boitlxr,  4  Met.  885;  Rabbins  t. 
Blodgett,  124  Mass.  279. 

Mr.  John  F.  Cronaji,  for  defendant: 

1.  It  is  a  question  of  law  for  the  court  to  de- 
cide the  proper  construction  and  interpretation 
of  the  contract;  but  it  is  a  question  of  fact  ior 
the  jury  to  determine  what  payment  was  re- 
ferred to  by  the  words,"  to  be  paid  out  of  the 
last  payment." 

EatonY.  Smith,  20  Pick.  150;  Burnhant  v. 
Alien,  1  Gray,  498;  Smitft  v.  FaulknerAit  Gray, 
261;  Cunningham  v.  Washburn,  119  Mass.  324. 

2.  The  evidence  admitted  against  plaiDtifTB 
obJecUon  was  "  evidence  of  we  contract  be- 
tween the  drawer  and  drawee  of  the  order  and 
of  tbe  conversation  between  the  parties  refer- 
ring to  it,"  and  was  admissible  to  aid  in  show- 
ing what  payment  was  referred  to  by  the 
words,"  to  be  paid  out  of  the  last  parment." 

Proctor  V.  Hartifjan,  189  Mass.  554;  Stoops  v 
Smith.  100  Mass.  63. 
8.  No  other  evidence  was  admitted,  and 
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plaintiff,  to  maintalD  his  exceptioo.  must  show 
there  was  other  evidence. 

P\tUer  V.  Ruby,  10  Gray,  385. 386. 

4.  The  order,  witb  the  acceptance  thereon,  ia 
not  evidence  of  an  assignment  by  the  drawer  to 
plaintiff  of  any  money  due  or  to  become  due 
to  the  drawer  from  the  drawee,  but  a  contract 
to  pay  money  out  of  a  particular  fund  when 
that  fund  became  due. 

FranMin  Saving»  In^.  v.  Beed.  1S6  Haas. 
564.  555;  Somera  v.  Thajfer,  115  Mass.  168. 

If  the  judge  did  submit  to  the  jury  any  ques- 
tion of  law,  they  decided  it  rightly,  and  it  is 
Qo  ground  of  exception, 

Ricker  v.  Cutter,  8  Gray.  348;  Ooodnow  v. 
Davenport,  115  Mass.  068. 

Per  Curiam : 

The  defendant  did  not  unconditionally  ac- 
cept the  order  in  the  plaintiffs'  faror.  He  ac- 
cepted it "  to  be  paid  out  of  the  last  payment." 
These  words  are  ambiguous,  and  without  some 
extrinsic  explanation  are  not  intelligible.  It 
was  decided  at  the  former  hearing  of  this 
case  that  evidence  of  the  coDtract  with  Walsh, 
and  of  the  acts  and  conversation  of  the  parties 
at  the  time  the  acceptance  wa»  signed,  was  com- 
petent to  aid  in  the  construction  of  the  writing. 

Proctor  y.  Uartigan,  180  Mass.  654. 

The  eridenra  put  in  the  defendant  at  the 
second  trial,  to  which  the  i^aintlffs  excepted, 
was  therefore  admissible. 

Upon  all  theevidence  the  jury  havefound  that 
the  contract  of  the  parties  was  thnt  the  sum 
named  in  the  order  should  be  paid  out  of  the  last 
payment  to  become  due  to  Walsh  under  his 
written  contract  with  the  defendant.  In  other 
words,  the  acceptance  was  conditional  and 
bound  the  defendant  to  pay  out  of  snch  last 
payment.  It  was  admitted  that  Walsh  aban- 
doned bis  work  and  broke  his  contract,  sotliat 
the  last  payment  contemplated  by  the  contract 
never  became  due  to  him. 

The  meaning  of  the  parties  was  that  the 
order  should  be  paid  out  of  the  sum  which 
should  become  due  to  Walsh  on  the  last  pay- 
ment provided  for  by  the  contract.  It  follows 
that  the  condition  upon  which  the  defendant 
was  to  be  liable  to  (My  the  order  to  the  plain- 
tiffs has  not  happened,  and  that  he  is  not  liable 
in  this  suit. 

The  instructions  requested  by  the  plaintiffs 
were  rightly  refused,  and  those  given  were  ap- 
prmiriate  and  sufQcient. 

azeeptioM  otermUd. 


COMMONWEALTH  of  Hassachiuetts 
«. 

John  S.  KEEFE. 

Where  the  complaint  alleged  that  the 
defendant  "did  bring  into  said  city  of 
Souierrille  Intozimtiny  liquor,  to  wit, 
lager  beer,  with  intent  then  and  there 
in  said  Somerville  to  sell  the  same  him- 
self, in  violation  of  law;^'  it  is  a  sufficient 
description  of  the  offense  under  Pub. 
Stat.  cbap.  100,  %  17. 

(MJdaiesex  Filed  January  31,  1887.) 

N  defendant's  exceptions.  Overruled. 
Complaint  for  the  illegal  transportation 
«  Hub. 
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of  intoxicating  liquors  through  the  city  of 
Somerville.  At  the  trial  in  the  superior  court 
before  Thompson,  J.,  before  the  ^ury  was  Im- 
paneled, the  defendant  filed  a  motion  to  quash 
the  complaint  because  it  did  not  set  forth  any 
offense  known  to  the  taw,  and  did  not  follow 
in  substance.  Pub.  Stat.  chap.  100,  ^  17,  the 
section  under  which  the  said  complaint  was 
drawn.  The  court  overruled  the  motion,  the 
defendant  then  pleaded  nolo  contendere,  and 
alleged  exceptions  to  the  ruling  of  the  court  on 
the  motion  to  quash. 

The  substance  of  the  complaint  is  stated  in 
the  opinion. 

Mr.  O.  F.  Cr»ne,  for  defendant: 
1.  The  motion  to  quash  was  seasonably 
made,  as  it  appertained  to  substance  and  not 
to  fonn. 

3.  The  exception  la  embodied  In  the  enacting 
clause  which  deflnes  tbe  offense. 

8.  The  exception  must  be  negatived  in  the 
indictment. 

Commomeealth  v.  Hart,  It  Cush.  180;  Com- 
TTumiBeaith  V.  Maxwell,  3  Pick.  189;  Oommon- 
weaith  V.  Jenningt,  121  Mass.  47. 

Mr.  Hwpvey  N,  Sherard.  Amt.  Atty- 
Geu.  for  the  CtHnmonweaHn,  cited — 

Gammonaealth  v.  Doherty,  116  Mass.  11& 

Per  Curiam : 

The  motion  to  quash  was  rightly  overruled. 
The  allegation  in  the  complaint,  that  the  de- 
fendant "did  bring  into  said  city  of  Somerville 
intoxicating  liquor,  to  wit,  lager  beer,  with  in- 
tent then  and  there  in  said  Somerville  to  sell  tbe 
same  himself,  in  violation  of  law,"  ex  vi  ter- 
mini imports  that  he  was  not  transporting  the 
liquor  through  tbe  city  to  a  place  beyond. 
The  complaint  ^ves  a  complete  definition  of 
the  offense  and  is  sufficient.  Besides,  the  oi)- 
jection  is  formal  and  could  not  be  made  for  the 
first  time  in  the  superior  court.  Commemteeatth 
V.  Dehsrty,  116  Haas.  18. 

ExcBptiant  orerruied. 


COMMONWEALTH  of  MassachufNittR 
Daniel  D.  SBEEHAN. 

The  allegation  in  a  eoniplalBt  tiiat  de- 
fendant kept  and  maintained  a  com- 
mon nuisance  on  the  Istday  of  An^^t, 
and  on  divers  other  days  and  times  be- 
tween that  day  and  the  3d  day  of  Sep- 
tember, charges  an  offense  during  the 
ain^le  period  including  both  dates, 
ana  is  act  bflid  fbr  dnpUdt^. 


0 


(Middlesex  FHled  January  31, 

N  defendant's  exceptions.  Overruled. 
Complaint  for  keeping  a  liquor  nuisance. 
At  the  trial  in  the  supenor  court  before  Thomp- 
son,thedefenduit  moved  to  quash  the  com- 
plaint fthe  substance  of  which  appears  in  the 
opinion}  because  the  tine  t^erdn  stated,  of  the 
commission  of  the  offense,  was  uncertain  and 
indefinite,  and  Itecause  two  times  were  therein 
slated.  The  court  overruled  the  motion,  which 
had  also  been  made  in  ttie  lower  court  The 
defendant  requested  lliat  tiie  evidmce  tor  the 
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governmeut  be  confined,  to  the  time  first  stated, 
and  in  the  continvando,  not  including  Septem- 
bers; but  the  court,  a^^ainat  Oie  (icfeuaant's 
objection,  permitted  evidence  to  be  given  of 
the  seizure  of  liquors  made  on  September  8, 
fuod  the  only  evidence  offered  by  the  govern- 
ment was  of  that  seizure.  The  junr  returned  a 
verdict  of  guilty,  and  the  defendant  alleged 
exceptions, 

Mr.  L.  H.  Wakefield,  for  defendant: 
f  The  cii»e  cannot  be  distinguished  from  Gt»n- 
monwealth  v.  Adamn,  1  Gray,  481,  and  Com- 
monvealth  v.  Adams,  4  Gray,  27. 

Mr.  Harvey  N.  Shepard,  A^  Attjf- 
Qen.,  for  the  Commonwealth. 

Per  Cnrtam: 

The  allegation  that  the  defeudant  kept  and 
maintainea  a  common  nuisance,  "on  llie  1st 
day  of  August,  in  the  year  of  our  Lord  1886. 
and  on  di%'ers  other  days  and  limes  between 
that  day  and  the  3d  day  of  September,"  charges 
an  offense  committed  during  the  single  period 
commencing  on  said  Ist  day  of  August  and 
ending  on  t^aid  3d  day  of  September,  and  in- 
cluding both  of  said  days.  GownumireaWi  v. 
Dunn.  Ill  Mass.  426. 

The  words  followiog,  "and  on  said  8d  day 
of  September."  add  nothing  to  the  previous 
charge  and  are  unmeaning,  but  they  do  not 
charge  a  separate  offense.  The  clear  meaning 
of  the  allegation  is,  that  the  defendant  kept  the 
nuisance  on  the  Ist  day  of  August,  and  on  divers 
other  days  aud  times  between  said  day  and  the 
8d  day  of  Septcmlier,  including  said  3d  day  of 
September.  The  complaint  charges  but  one  of- 
fense committed  during  a  single  period  of  time, 
and  is  not  bad  for  du^city. 

Ejreptions  overrttlei. 


COMMONWEALTH  of  Massachusette. 

p. 

Alvorua  HERSEY. 

1.  Keeping  liquor  for  sale  may  be  a 
contmninfc  offenae  and  may  be  all^fed 
with  a  continuando. 

2,  Where  the  olTeiise  was  committed  in  a 
town  within  the  judicial  district,  the 
complaint  may  be  brought  in  the  dis- 
tricf  court  of  that  district,  althou(]rh  the 
defendant  reaide*  without  the  dis- 
trict. 

(Hlddlesex— -FUod  Januarr  »1,  1887.1 

ON  defendant's  exceptions.  Overruled. 
Complaint  on  Pub.  Suit.  chap.  100.  S  1,  to 
the  First  District  Court  of  Southern  Middlesex, 
that  the  defendant  on  Septeralier  15.  1886,  aud 
on  divers  days  and  times  between  that  day  and 
September  27,  1886,  at  Wayland,  did  ke«>  cer- 
tain intoxicating  liquors  for  sale,  etc.  Before 
the  trial  in  the  superior  court,  before  Thomp- 
son, •/.,  the  defendant  moved  to  quash  the  com- 
plaint because  it  did  not  set  forth  with  suffi- 
cient certainty  the  time  of  the  alleged  offense, 
and  because  said  district  court  had  no  jurisdic 
tion  under  said  complaint.  The  court  over- 
ruled the  motion.  At  the  trial  the  evidence 
tended  to  show  that  the  deCendaot  did  keep  cer- 1 
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tain  intoxicating  liquorafor  sale  at  tbe  time  and 
place  allegetl.  Tbe  jury  returned  a  verdict  of 
guilty,  and  the  defendant  alleged  exceptions. 

Mr.  J.  L.  Eldrid^,  for  defendant. 

Mr.  Harvey  N.  Shepard,  Am^  AUg- 
Oen.,  for  tlie  Commonwealth: 

Tbe  nilmgs  of  tbe  court  were  correct.  The 
motion  to  quaHh  was  filed  too  late.  The  trial 
justice  had  full  and  complete  jtirisdictkm  of 
the  defendant  and  of  the  offen.se. 

Fub.  Stat.  chap.  155,  S  54. 

The  bill  of  exceptions  discloses  no  emH-  in 
the  transmission  of  copies  of  the  proceedings 
before  tbe  trial  justice,  as  required  by  Pub. 
Stat.  chap.  155,  §  60. 

Per  Curiam  : 

Tbe  objection  that  tbe  complaint  does  nnt 
.set  forth  with  certainty  tbe  time  of  the  offenw 
is  not  well  founded.  Keeping  Hquor  for  sale 
may  be  a  continuing  offense,  and  may  be  al- 
lesrcd  with  a  continnando.  (^montMoUh  v. 
OhiMkclm,  108  Mass.  318. 

We  can  see  no  reason  for  the  objection  Out 
the  First  District  Court  of  Southern  Middlesex 
had  no  jurisdiction  of  the  oflfense  and  the  de- 
fendant. The  offense  was  committed  in  Way- 
land,  which  is  within  the  judicial  district  of 
that  court,  and  it  makes  no  difference  that  the 
defendant  resided  in  Natick,  onttddeof  the  dis- 
trict.  Pub.  Stat.  chap.  154,      1,  11,  17. 

Exceptions  oeerruUa. 


COMMONWEALTPI  of  MasaachusettJi 

■Alvorus  HERSEY. 

The  objection  that  in  ne^tiviuK  the  de- 
fen  dant's  authority  to  sell,  thecomplaiat 
omits  the  words  **then  and  there**  be- 
fore the  words  "authorized  to  sell  the 
same  in  this  Commonwealth,"  is  merely 
formal,  and  cannot  betaken  for  the  first 
time  In  tbe  superior  court. 

(HidtUesex — Filed  January  81.  iSBTJt 

ON  defendant's  exceptions.  Orerruled. 
Complaint  on  the  Public  Statutes  that  the 
defendant  on  September  15, 1886,  did  at  Natick 
keep  certain  intoxicating  liquors  with  intent 
unlawfully  to  sell  the  same.   Before  trial  in  tbe 
superior  court  before  Thompson,  •/.,  the  de- 
fendant asked  the  court  to  quash  the  complaint 
lierause  it  did  not  suttieiently  set  forth  that  the 
defendant  was  not  licensed  wheu  he  intcnoded 
to  sell,  etc.  This  motion  the  court  overruled, 
the  jury  returned  a  verdict  of  guilty,  and  the 
defendant  alleged  exceptions. 
Mr.  J,  L.  Eldridfl>e>  for  defendant. 
Mr.  Harvey  N.  Shepard,  Aast.Atty-Gen., 
for  the  Commonwealth. 

Per  Curiam : 

The  only  question  presented  by  this  bill  of 
exceptions  is,  whether  the  8ui)erior  court  right- 
ly overruled  the  defendant's  motion  to  qiush 
the  complaint.  No  ai^ument  has  been  made 
on  behalf  of  the  defendant;  we  suppose  the 
defect  complained  of  is  that  in  negativing  tbe 
defendant's  authority  to  sell,  the  complaiDt 
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omits  the  words  "then  and  there,"  before  the 
words  "authorized  to  sell  the  same  in  said  Com- 
monwealth." If  theomission  of  these  words  is 
of  any  importance,  it  is  clear  that  th';  objection 
is  merely  formal,  and  could  not  be  taken  for  the 
first  time  in  the  superior  court.  See  Comrnon- 
aeatt/i  v.  Kingman,  14  Gray.  US, 
Mhxeptiotu  overruled. 


COMMONWEALTH  of  Massachusetts 
r. 

Aivorus  HERSEY. 

Where  a  complaint  seta  out  a  single  offense 
committed  within  one  period,  from  acer- 
tain  day  to  a  subsequent  certain  day 
epecifled,  including  botii  days,  evidence 
that  defendant  kept  a  nuisaJiee  darings 
any  p»rt  of  the  period  aDeged  is  com- 
petent. 

(Mfdilleaex  FV«d  Jaiiuarr  31. 1887.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  on  Pub.  Stat.  chap.  101,  i;^  6.  7 
to  TriaUmtice  William  Nuti,  that  the  defend- 
ant OD  June  1, 1886,  and  on  divers  days  between 
said  day  and  June  35,  and  on  said  ^5th  day  of 
June,  1886,  did  keep  and  maintain  at  Natick  a 
tenement  then  and  there  used  for  the  illegal 
sale  and  ille^l  kecpinc  of  intoxicating  liquor. 
The  record  of  the  trial  justice  set  forth  that 
"by  virtue  of  the  within  warrant  the  nrspond- 
ent  is  brought  into  court  this  25th  day  of  June, 
A.  D.  1886,  and  the  within  complaint  Ls  re^d 
to  him,  and,  being  asked  whether  he  is  guilty  or 
not  guilty  of  the  offense  wltlilu  charged  upon 
him,  savs  that  he  is  not  ^ilty;  but  after  due 
and  full  examination,  it  is  considered  by  me 
that  he  is  guilty  of  the  offense  charged  against 
him.  It  is  therefore  ordered  by  said  court  that 
be  pay  a  fine  of,"  etc.  Then  follows  the  state- 
ment that  the  defendant  appealed  from  said 
sentence,  gave  bond  to  apjiear,  etc. 

Before  trial  in  the  superior  court  before 
Thompson,  J.,  the  defendant  asked  the  court 
to  quash  the  complaint  because  (1)  it  was  too 
indefinite  and  uncertain  as  to  time;  (2)  because 
of  duplicity;  (3)  because  Uie  record  failed  to 
show  when  the  defendant  was  tried  and  con- 
victed. 

The  court  overruled  this  motion.  The  de- 
fendant, at  the  trial,  asked  the  court  to  rule 
that  the  government  must  be  confined  to  one 
date,  and  that  date  the  1st  day  of  June,  1886, 
but  the  court  refused  so  to  rule.  The  govern- 
ment then  offureil  evidence  tending  to  show 
that  the  defendant  kept  intoxicating  liquor  for 
sale  in  the  tenement  at  Nalick  referred  to  in  the 
complaint,  during  the  time  alleged,  and  the 
jury  returned  a  verdict  of  guilty,  and  the  de- 
fendant alleged  exceptions. 

Mr.  J.  L.  Eldrldgre,  for  defendant. 

Mr.  Harvey  N.  Shepa,rd,  Ant.  Attjf- 
(Jen.,  for  the  Commonwealth. 

Per  Cariam: 

The  complaint  sets  out  a  single  offense  com- 
mitted within  one  period  from  June  1. 1886,  to 
Juae  25.  1866,  including  both  days,  and  evi- 
'deoce  that  the  defendant  kept  a  nuisance  dur- 
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ing  any  part  of  the  time  alleged  was  com- 
petent. Commonuimltk  v,  tiheehan.  ante.  p.  515. 

The  record  of  the  trial  justice  before  whom 
the  complaint  was  tried  sufficiently  shows  that 
the  defendant  was  convicted,  and  the  time 
when  he  was  tried  and  ranvicted.  These  are 
the  only  questions  presented  by  the  bill  of  ex- 
ceptions. 

ISre^timu  onmihd. 


Abbie  P.  CROSSMAN,  Admrx.. 
e. 

MASSACHUSETTS  BENEFIT  ASSOCIA- 
TION. 

1.  It  was  not  the  intention  of  the  Legisia* 
ture,  in  passing  the  Acts  »nd  Resolves 
of  1874,  for  the  purpose  of  assisting 
widows,  orphans,  or  other  dependents 
of  deceased  members  of  benefli  Msoei- 
ationa,  that  such  associations  should 
become  financial  institutions  with  the 
capacity  of  accumulating  and  holding 
funds  to  an  unlimited  amount.  The 
Statute  of  1880,  chap.  196.  3,  hmits 
such  associations  to  the  right  to  bold  at 
any  one  time,  as  a  death  fund  belonging 
to  the  beneficiaries  of  anticipated  de- 
ceased "  benefit  members."  an  amount 
not  exceeding  one  asHessnient  from  a 
general  or  unlimited  membership,  or 
not  exceeding  in  the  aggregate  one  as- 
sessment from  each  limited  class  or 
division  of  such  society  orassociation. 

2.  It  is  immaterial  whether  the  fund  au- 
thorized by  the  statute  is  called  on  the 
books  of  the  society  a  reserve  fixnd  or 
a  "death  fund."  The  object  of  the 
Legislature  probably  was  to  enable  the 
associations  to  strengthen  their  posi- 
tion by  accumulating  a  fund  to  meet 
unusual  emergencies. 

3.  The  statute  does  not  directly  or  by 
implication  provide  that  no  assessment 
shall  be  laid  so  long  as  there  is  enough 
money  in  the  reserve  fund  to  meet  losses 
as  they  occur,  nor  does  the  restriction 
in  the  statute  prevent  such  associa- 
tions from  holainffthe  balance  of  the 
ftind,  over  and  above  the  losses,  to 
the  amount  of  $10,000,  although  the 
death  assessment  aiuounts  to  less  than 
that  sum. 

4.  Where,  at  the  time  the  assessment  was 
laid,  the  association  had  monev  enough 
in  its  hands  to  meet  all  its  obligations, 
such  fact  vill  not  render  the  assessment 
void. 

5.  Where  the  member  holding  the  certifi- 
cate was  habitnally  unpnnctual  in  the 

enyment  of  assessments  levied  aoaiust 
is  share,  the  fact  that  the  association 
in  many  instances  received  assess- 
ments  from  him  after  they  were  due 
and  reinstated  him  as  a  member,  was 
a  waiver  of  these  several  forfeitures, 
bat  not  of  thefbtnre  prompt  payment 
of  asaeasmente  as  one  of  the  oonditioDS 
of  the  oontract. 
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9.  Where  there  ta  evidence  that  in  several 
imtances  the  offlcers  of  the  assoola- 
tion  required  the  member  in  arrears  to 
sigrn  cOTtiflcates  that  he  was  in  srood 
health,  before  they  would  reinstate nim, 
and  the  parties  understood  that  they 
were  acting  under  the  third  rule,  that 
default  in  prompt  payment  of  assess- 
ments was  not  immateiial,  but  vital,  and 
worked  a  forfeiture  which  the  benefici- 
ary could  not  escape,  no  Inference  can 
be  drawn  from  such  proceedings  of  any 
w»ivw  by  defendant  of  tbeproTlslona 
of  the  oontrMt. 

(Bristol  PUed  Jbdubit  11, 1887.; 

ON  report.  Judgment  on  verdict. 
Action  of  contract  to  recover  $10,000  on 
two  certificates  of  membership  in  the  defendant 
association,  a  corporation  incorporated  in  1878, 
undOT  Acts  1874,  chap.  375.  At  the  trial  in 
the  superior  court  before  Barker,  J.,  a  verdict 
was  ordered  for  defendant,  and  plaintiff  alleged 
exceptions. 

The  facts  and  questkms  raised  appear  in  the 

opinion. 

Mmrt.  W.  C.  Pax-ker  and  K.  F.  Ray- 
mond* for  plaintiff: 

I.  Tlie  nonpayment  of  the  assessment,  for 
which  the  defendant  claims  the  right  to  forfeit 
these  policies,  the  plaintiff  claims  was  illegal, 
under  the  law»  of  this  Commonwealth,  and  un- 
authorized by  the  terms  of  the  policies;  and 
therefore  the  nonpayment  of  it  was  no  forfeit- 
ure. 

Peoples  Mut.  Bq.  Fire  Ina.  Co.  v.  ft<i>,  9 
Allen,  819. 

The  defendant  association  was  organized  uo- 
derthe  provisions  of  Acts  1874,  chap.  875,  and 
enlargea  by  Acts  1877,  chap.  204. 

Acts  1872,  chap.  285,  §  7. 

The  supreme  court  bad  decided  that  societies 
agreeing  to  pay  to  beneficiaries  of  deceased 
members  the  sum  of  certain  assessments  made 
upon  surviving  members,  were  insurance  com- 
panies. 

Gommompealth  v.  Wether/tee,  105  yiass.  149. 

Life  insurance  companies,  under  the  general 
insurance  laws  of  this  Commonwealth,  are 
obliged  to  have  a  guaranty  capital  invested  in 
certain  prescribed  securities  at  the  beginning 
of  business,  etc. 

Gen.  Stat.  chap.  58,  %  60;  Pub.  Stat.  chap. 
119.  §  145;  AcU  1866,  cbap.  88.  S  2. 

Such  companies  cannot  do  business  when 
their  actual  funds  are  not  of  a  net  cash  value 
equal  to  the  net  cash  value  of  their  policies. 

Acts  1668,  chap.  148;  Acts  1871.  chap.  207, 
g  1;  Geo.  Stat.  chm.  58,  %  4;  Pub.  Stat.  chap. 
tl9,  §  17;  Acts  1877.  chap.  204,  §  2;  Acts  1880. 
tsbm.  196,  ^  4;  Acts  1872,  chap.  825,  g  7. 

Nowhere  in  the  legislation  cit^  were  those 
corporations  authorized,  in  terms,  to  hold  an 
indemnity,  guaranty,  reserve,  or  emergency 
fund.  The  only  fund  that  is  spoken  of  is  a 
death  fund,  to  be  kept  until  the  death  of  a 
member,  and  then  distributed. 

II.  As  to  the  contract,  it  is  one  of  life  hisur- 
ance  in  all  essential  elements. 

Cbmmonweatth  v.  Wetherbee,  $upra. 

Under  the  statutes  allowing  this  form  of  in- 
surance, contracts  like  these  at  bar  were  for- 
bidden. 
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Acts  1872,  chap.  835,  ^  7. 

The  Act  was  never  repealed,  thou^,  under 
certain  limitations,  contract  forladden  by  H 
were  allowed  to  be  made.  This  contract,  being 
interpreted  in  view  of  the  powers  granted  to 
this  company  to  contract,  must  be  taken  to 
mean  that  the  assured  should  be  required  to 
pay  only  such  assessments  as  were  for  the  only 

Eurpose  for  which  assessments  were  authorized 
y  the  enabling  Acts,  to  wit,  for  the  payment 
of  death  claims. 

The  construction  argued  by  the  defendant 
would  enable  the  company  to  assess  for  any 
purpose  whatever,  and  when  it  chooses,  upon 
the  happening  of  a  single  death,  irrespective  of 
the  coaoition  of  the  treasury.  But  we  do  not 
think  the  construction  contended  for  is  justified 
by  tbe  language  used  by  the  contracting  parties. 

The  happening  of  a  death  would  only  require 
the  assessment  in  case  tbe  treasury  shoidd  be  so 
depleted  as  not4o  contain  enough  funds  to  pay 
death  claims  notified  to  the  company. 

III.  It  may  be  argued  that  the  plaiotiff'a  share 
of  an  illegal  reserve  could  not  be  set  off  against 
a  legal  requirement  of  the  policy.  Our  answer 
is  that  the  fund  came  from  assessmoits  laid  on 
policy  holderti  in  tbe  usual  course.  The  notice 
sent,  informing  the  policy  holdersthataportlon 
of  tbe  death  assessment  would  be  lidd  aside 
(but  not  asking  their  assent)  for  a  reserve,  and 
whatever  might  tw  its  effect  on  the  then  policy 
holders,  could  not  affect  the  policies  in  suit, 
neither  of  which  were  issued  until  some  time 
after  the  accumulation  was  commenced. 

It  nowhere  appears  that  policy  holders  were 
notified  that  that  assessment  was  for  a  reserve 
fund,  or  for  any  fund  but  the  death  fund. 
The  only  assessment  referred  to  in  the  policy, 
besides  that  for  expenses,  was  one  to  be  called 
by  reason  of  death.  The  reserve  fund,  then, 
so  far  as  concerns  the  first  policy,  was  derived 
from  death  assessments,  intended  as  such.  As 
to  tbe  second  policy,  thoiuh  the  advanoe  as- 
sessment was  Intended  Inr  the  assodation  for  a 
reserve  fund,  it  was  paid  by  the  policy  holden 
into  the  only  fund  authorized  or  contemplated 
by  the  law  or  the  contract, — tbe  death  fund. — 
for  distribution  to  beneficiaries  as  deaths  oc- 
curred. 

IV.  The  court  wrongly  niled  that  there  was 
no  evidence  to  go  to  the  ]\uy  on  tbe  quest  itm  of 
the  waiver,  by  the  assochition,  of  the  psovisIoB 
in  the  policies  rendering  them  null  and  v«M 
upon  the  nonpayment  of  assessments  within 
thirty  days. 

A  party  always  has  the  option  to  waive  a 
condition  or  stipulation  made  m  its  own  favor. 

Inmrance  Co.  v.  ^'*rUm,  96  V.  S.  234  (Bk. 
27.  L.  ed.  689);  Hanley  v.  Life  Aim.  ^  Amti^ 
tea.  69  Ho.  880;  Bliss,  Ins.  g  266. 

It  is  competent  to  show  a  subsequent  panri 
agreement  to  waive,  modify,  or  annul  the  pro- 
visions  of  a  written  instrument  (Vummingt  v. 
Arndd,  3  Met.  486),  though  tbe  subsequent 
modifying  agreement  be  within  the  Statute  of 
Frauds. 

V.  HaU,  9  Cush.  81;  Leathe  v.  B^- 
lard,  8  Gray,  545. 

A  waiver  of  a  clause  in' an  insurance  policy 
may  be  by  acts  as  well  as  by  express  words. 

Titus  V.  Glen's  FaUa  Int,  Go.  81  N.  T.  410; 
Int.  Co.  V.  Norton,  mipra;  Int.  Cb.  v.  S^^Man, 
96  U.  S.  573  (Bk.  34,  L.  ed.  641);  i^amir  /as.' 
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Go.  V.  Voater,  106  U.  8.  80(Bk.  37.  L.  ed.  65); 
/n*.  Co.  V.  Wolff.  95  U.  8.  838  (Bk.  24.  L.  ed. 
887):  Bvckbee  v.  U.  S.  Int.  Annuity,  dt  Trust 
Co.  18  Barb.  541;  Fwfe  v.  Germnnta  Int.  Co. 
26  Iowa,  8;  Home  Life  Jtis.  Go.  v.  Pierce,  75 
ni.  426;  Wing  t.  Harmty,  5  De  0.  M.  &  G.  265; 
Phtnix  Ina.  Co.  v.  Laming,  13  Ins.  L.  Jour. 
781;  8.  C.  15  Neb.  494;  M&rriton  v.  Odd  Fel- 
lon)^  Mut.  Life  Iw.  Co.  59  Wis  KB;  May,  Ins. 
§861;  Bliss,  Ins.  ^  366. 

"Forfeitures  are  not  favored  in  law,  and 
courts  are  always  prompt  to  seize  hold  of  any 
<drcunistance  that  indicates  an  election  to  waive 
a  forfeiture." 

/ft*.  Co.  V.  Eggle-tton,  mpra;  May,  Ins. ;  Bige- 
low.  Estop,  p.  823;  IMme  v.  Phil.  Lije  Int.  Co. 
61  Pa.  107;  Jti*.  t  o.  v.  Norton,  tupra;  Phenix 
Int.  Co.  V.  Dotter,  tupra;  Mayer  v.  Mutual  Life 
Int.  Co.  of  Chicago,  88  Iowa,  B04;  Buekbet  v.  U. 
S.  Int.  Annuity,  Tnut  Co.  18  Barb.  641 ;  Han- 
tep  T.  Life  Atto.  of  America,  tupra;  Tripp 
V.  Vermont  Life  Int.  Co.  65  Vt.  100;  f.  C.  12 
Ins.  L.  J.  854;  Thomptnn  v.  St.  Loutt  Mvt,  Life 
Int.  Co.  63  Mo.  469;  Ifotcell  v.  Knifk^bocker 
Life^  Int.  Go.  44  N.  Y.  276. 

The  cases  above  cited,  vattim,  sustain  the 
iwcnwsitioiui  (1)  that  the  aefendant  company 
bad  the  power  to  waive  the  forfeiture  clause  id 
the  policy;  (1^  that  such  clause  might  be  waived 
by  acts  as  well  as  by  words;  (3)  and  that  the 
cnstomar)'  acceptance,  without  objection,  of 
overdue  premiums  or  assessments  might  con- 
stitute such  a  waiver.  Have  the  words  or  acts 
of  the  company  amounted  tq  a  waivert  This 
is  a  question  for  the  juiy. 

Bigelow,  Estop,  p.  w6:  Qnnmonwatth  v. 
Bnier,  10  Sfet.  368-376;  Int.  Go.  v.  Norton, 
ntpra;  Holmes,  Com.  L.  123  et  teq.;  Phenix 
ln$.  (h.  V.  Do^er,  tupra;  DiUebee  v.  Keeker- 
backer  Life  Int.  Co.  76  N.  T.  567. 

The  jury  is  the  proper  tribun^  to  decide  oo 
the  effect  of  acceptance  of  overdue  premiums. 

Phenix  Int.  Oo.  v.  Dotter;  HanSty  v.  Life 
Amo.  of  America;  Tripp  v.  Vt.  Life  Int.  Co.; 
Smeetl  v.  Kniekerboeker  Int.  Co.;  IJelme  v. 
Phila.  TAfe  Int.  Co.  mipra;  8/ieldon  v.  Conn. 
Mut.  L.  Int.  Co.  25  Conn.  207;  Enterprite  Int. 
Oo.  V.  Paritot,  35  Ohio  8t.  35;  BuelAee  v.  U.  8. 
Int.  Annuity,  &  Tnttt  Co.  tupra. 

Mettrt.  Edw»rd  Averjr  and  Albert  £. 
Avery,  for  defendant: 

The  defendant  association  was  duly  consti- 
tuted In  1878,  according  to  the  providons  of 
Acta  and  Resolves  of  1874,  chap.  875,  for  the 

Surpose  of  assisting  widows,  orphans,  or  other 
roendents  of  dec«ised  members. 
By  Stat.  1877,  chap.  304,  ^  2,  the  defendant 
corporation  was  relieved  from  the  provisions  of 
the  general  laws  relating  to  life  insuruiee  com- 
panies. 

8tat.  1674  gave  the  defendant  corporation  the 
right  to  hold  real  and  personal  estate  to  an 
amount  not  exceeding  |6'00,000, 

Slat.  1880,  chap.  196,  3,  gave  the  defend- 
ant corporation  the  right  to  hold,  as  a  death 
fund  belonging  to  the  beneficiaries  of  antici- 

Kted  deceased  members,  an  amoimt  not  exceed- 
one  assessment  from  a  general  or  unlimited 
membership,  or  an  amount  not  exceeding  in 
Uie  aggregate  one  assessmeot  from  each  iinuted 
class  or  division  of  its  members.  Under  the 
provisions  of  this  statute  the  defendant  asso- 
ciation accumulated  a  reserve  fund  equal  to 
^  Mass. 


"the  amount  which  one  general  assessment" 
would  yield. 

All  asseHsments  made  pursuant  to  the  Act  of 
incorporation  and  by-hiws  are  prima  facie  rea- 
sonable and  valid. 

Acts  and  Resolves  1874,  chap.  875,  §  6;  Rev. 
Stat.  chap.  116.  S  5. 

An  assessment  made  in  good  faith,  upon 
correct  principles  and  substantially  Cfurect,  is 
binding. 

Marolehead  Int.  Go.  r.  Dndeneood,  8  Gray, 

310. 

The  records  of  the  defendant  associaUov  are 
suffident  prima  facie  evidence  at  the  lenity  of 
the  assessment  levied. 

Peopt^t  In*.  Go.  v.  Allen,  10  Gray,  397. 

Morton.  Ch.  J,,  delivered  the  opinion  of 
the  court: 

Each  of  the  certificates  under  which  the 
plaintiff  claims  provides  that "  a  failure  to  com- 
ply with  the  rules  of  said  association  as  to  pay- 
ment, or  falling  into  gross  and  confirmed 
habits  of  intoxication,  shall  also  render  this 
certificate  void." 

It  is  admitted  that  the  deceased,  R.  H.  Cross- 
man,  with  whom  the  contract  was  made,  and 
of  whom  the  pl^tiff  is  the  widow  and  admin- 
istratrix, failed  to  pay  an  assessment  levied  on 
December  1,  1884,  and  payable  December  80, 
1S84,  and  that  such  assessment  has  never  been 
paid.  Prima  farie  this  failure  to  comply  with 
the  rules  rendered  bia  certificate  void.  But  the 
plaintiff  contends  that  the  assessment  was  ille- 
gal and  invalid  because,  at  the  time  it  was  laid, 
Uie  association  had  money  enough  in  its  bands 
to  meet  all  its  obligations,  and  therefore  that  it 
was  not  authorized  to  lay  an  assessment. 

We  agree  with  the  counsel  for  the  plaintiff 
that  it  was  not  the  intention  of  the  Legislature 
that  associations  of  this  character  should  be- 
come great  financial  institutions,  with  the  ca- 
pacity of  accumulating  and  holding  funds  to 
an  unlimited  amount.  The  Legislature  has  es- 
tablished the  limits  to  which  they  may  go  in 
this  direction.  The  Statute  of  1880,  chap.  196, 
^3,  provides  that  "any  beneficiary  corporation, 
association,  or  society,  organized  under  the 
laws  of  this  Commonwealth,  shall  have  the 
right  to  hold  at  any  one  time,  as  a  death  fund 
belonging  to  the  beneficiaries  of  anticipated  de- 
oeaaed  members,  an  amount  not  exceraing  one 
assessment  from  a  general  or  unlimited  mem- 
bership, or  an  amount  not  exoeediog  in  the  ag- 
gregate one  asscs-sment  from  each  limited  class 
or  division  of  such  society  or  afBociation." 

In  the  case  before  us  it  ta  not  shown  that  the 
defendant  has  exceeded  the  authority  conferred 
on  it  by  this  statute.  The  report  states  that  in 
1881  the  defendant  began  to  accumulate  a  fund 
called  in  their  books  a  "reserve  fund,"  and 
that  "on  December  1,  1884,  said  reserve  fund 
so  accumulated  amounted  to  $67,281.17,  and 
each  policy  holder  had  contributed  to  that  fund 
a  sum  equal  to  one  death  assessment  upon  his 
policy."  At  that  time  "  the  association  had 
been  notified  of  death  losses  amounting  to 
955,000,  which  remained  unpaid,"  some  of 
which  were  contested.  It  is  immato^  whether 
the  fund  authorized  by  the  statute  is  called  on 
the  books  a  reserve  fund  or  a  death  fund.  The 
object  of  the  Legislature  probably  was  to  eu- 
al»e  the  a880ciam>ns  to  strengthen  their  posi- 
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tioD  by  accumulatins  a  fund  to  meet  unusual 
emer^ciea.  The  idea  of  holding  money  as  a 
fund  imports  permanency  to  some  extent.  The 
statute  does  oat  provide  that  lo8i>es  by  death 
shall  be  paid  nut  of  this  fund  as  th»y  occur. 
To  do  Ibis  would  soon  deplete  and  destroy  the 
luud  and  defeat  the  object  of  the  statute.  Nor 
does  the  statute  directly  or  by  implication  pro- 
vide that  no  assessment  shall  be  laid  so  long  us 
there  is  enough  money  in  the  reserve  fund  to 
meet  losses  as  they  occur.  The  officers  of  the 
association  might  use  a  part  of  the  fund  to  pay 
a  loss;  they  are  not  compelled  to  do  so,  but  It 
was  withio  their  discretion  to  lay  an  assess- 
ment. The  plaintiff  contends  that  the  statute 
was  passed  to  meet  the  case  where  a  large  a&so- 
ciation  lays  an  assessment  which  is  of  greater 
amount  than  is  necessary  to  my  losses  by  death 
which  have  occmred,  and  that  by  its  true  con- 
struction it  only  authorizes  the  associations  to 
bold  the  balance  as  a  fund  until  the  deaths 
occur.  But  this  is  not  the  direct  and  natural 
meaning  of  the  language  used,  and  the  proviso 
that  "nothing  in  thin  section  shall  be  held  to 
restrict  such  fund  to  less  than  $10,000,"  con- 
tradicts this  coDstTuction,  as,  under  it,  any  asso- 
ciation may  bold  a  fmid  equal  to  910,000,  al- 
ihou^  a  death  assessment,  amounts  to  less  than 
that  sum.  We  are  therefore  of  opinion  that, 
according  to  law  and  according  to  the  contract 
of  tbe  parties,  the  assessment  in  question  was 
leml  and  valid. 

The  plaintiff  further  contends  that  tbe  supe- 
rior court  erred  in  the  ruling  that  there  was  no 
evidence  which  would  warrant  the  jury  in  find- 
ing that  the  defendant  had  waived  the  pro- 
visions of  the  contract  rendering  them  void 
upon  failure  to  pay  the  assessment  within 
thirty  days.  The  evidence  shows  that  the  de- 
ceased was  habitually  unpuuctual  iu  paying  his 
assessmentH,  and  that  iu  many  instances  the  de- 
fendant received  the  assessments  after  they  were 
due.  and  reinittated  him  as  a  member  of  tbe  as- 
sociation. This  was  a  waiver  of  these  several 
forfeitures.  But  there  is  no  evidence  to  show 
that  the  defendant  intended  to  waive  tbe  future 
prompt  payment  of  the  assessments  as  one  of 
the  conditions  of  the  contract,  or  that  the  de- 
ceased, as  a  rea.9onable  mao^  was  led  to  believe 
by  its  actions  that  it  had  waived  tbis  condition. 

The  third  rule,  which  is  a  part  of  the  con- 
tract, provides  that  if  the  assessment  is  not  re- 
ceived within  thirty  days  from  the  mailing  of 
the  notice,  it  shall  be  taken  "as  sufficient  evi- 
dence that  the  party  has  decided  to  terminate 
his  connection  with*  the  association,  which  con- 
nection shall  thereupon  termiuftte,  and  the  par- 
^8  contract  with  the  association  shall  lapse 
mA  he  void:  but  said  party  may  again  renew 
his  connection  with  the  association  by  a  new 
contract,  made  in  the  same  manner  as  at  first; 
or  for  valid  reasons  to  the  officers  of  the  asso- 
ciation— such  as  a  failure  to  receive  notice  of 
an  asscHsment — he  may  be  reinstated  by  pay- 
ing assessment  arrearages."  It  is  to  lie  pre- 
sumed that  in  making  and  receiving  the  several 
payments  in  arrear,  the  parties  acted  under  this 
provision  of  their  contract.  There  is  no  evi- 
dence to  tbe  contrary,  but  there  is  evidence 
that  in  several  instances  the  officers  required 
him  to  sign  certificates  that  he  was  in  good 
health  before  they  would  reinstate  him.  The 
whole  evidence  shows  that  both  parties  under- 
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stood  that  they  were  acting  under  the  third 
rule,  that  .default  in  prompt  payment  of  assess- 
ments was  not  immaterial,  but  was  vital,  and 

worked  a  forfeiture  which  a  beneficiary  could 
not  escape,  unless  the  officers,  for  reasons  satis- 
factory to  themselves,  saw  fit  to  readmit  or  re- 
instate him.  No  one  can  fairly  draw  an  infer- 
ence from  this  course  of  proceeding  that  there 
was  any  waiver  by  the  defendant  of  the  pro- 
visions of  the  contract  requiring  prompt  pay- 
ment of  assessments. 
Jvdgment  <*»  /A«  verdid. 


Lucy  R.  KEITH.  Admx..  et  al.. 
r. 

Hannah  KEITH,  Admx..  et  al. 

1.  Where  there  were  two  saccesaivepaFt- 
nerahipa,  the  first  between  J  and  0,  the 
aecond between  plaintiff,  J's  admials- 

tratrlx,  and  G, — so  far  as  plaintiff's  re- 
sponsibility was  eoncemea  the  latt«r 
partnersMp  was  personal;  but  the  next 
of  kin  of  J  could  elect  to  follow  the  as- 
sets into  the  business. 

2.  The  elaim  of  tbe  heir  to  real  estate 
not  needed  to  be  converted  for  tbe  set- 
tlement of  tbe  partnership  al&birs, 
and  tbe  rights  of  the  exeeatriz  and 
sarviving  partner  to  have  a  settle* 
ment  of  the  partnership  affaire,  are 
perfectly  distinct ;  and  still  more  dis- 
tinct are  this  right  of  the  heir  and  tbe 
right  of  a  surviving  partner  to  receive 
the  personal  property  of  the  flnu;  and 
relief  for  all  these  several  rights  cannot 
be  obtained  by  one  bill  brought  by  tbe 
administratrix  and  the  heir  at  law  of  a 
deceased  {uirtner  of  tbe  first  partnerabipu 

8.  ▲  bill  is  muliifiurlons  wiaeh  Joins  dis- 
tilnist  claims  against  dlfforeat  defend- 
ants ;  if  the  heir  at  law  has  a  resulting 
trust  in  the  real  estate,  his  title  is  irre- 
spective of  the  partnership,  and  the 
question  whether  the  heir  at  law  of  tbe 
other  partner,  also  deceased,  is  to  be 
charged  with  such  a  trust  in  respect  of 
one  parcel  of  land,  the  title  of  which  was 
taken  in  his  name,  has  nothing  in  com- 
mon with  the  question  whether  the  ex- 
ecutrix of  his  ancestor's  estate  shall  be 
charged  with  a  similar  trust  in  respect 
of  another  parcel,  or  the  trustee  under 
bis  father's  will  in  respect  of  a  third 
parcel  of  land. 

4.  Although  all  the  defendants  be  shown 
to  be  beneficially  interested  io  each 
parcelt  and  therefore  proper  parties  to 
a  bill  in  respect  of  each,  still  that  would 
not  justify  joining  all  the  claims  in 
one  bill,  when  the  alleged  trustees 
have  no  interest  In  common  as  trus- 
tees, and  each  of  them  repudiates  and 
denies  the  trust ;  and  it  is  still  plainer 
that  defendants,  alleged  to  have  per- 
sonal property  in  their  possession,  have 
no  common  intereete  with  those  who 
bold  the  lands. 

(Plymouth — Filed  January  8,  ISBtJ 
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ON  demurrer.  Sustained. 
Bill  Id  equity  by  IjUcv  R.  KeEth,  adminis- 
tratrix of  the  estate  of  Jonatbaa  C.  Keith,  late 
of  West  Bridgewater,  deceased,  and  Wallace 
C.  Keith,  agaioHt  Hannah  Keith,  as  she  is  ad- 
ministratrix, with  the  will  annexed,  of  Charles 
A.  Keith,  deceased,  and  against  S.  Franklin 
Packard,  as  be  is  trustee  under  said  wllK  and 
agaioBt  James  C.  Keith  and  Mary  C.  Keith, 
both  of  West  Bridgewuter,  minors,  for  whom 
said  Hanoafa  Keith  Kuardian.  and  who  were 
the  only  heirs  at  law  of  said  Charles  A.  de- 
ceased, praying  that  an  account  to  the  plain- 
tiffs ndgbt  be  taken  of  certain  personal  prop- 
erty formerly  belonging  to  the  said  Jonathan 
C.  Keith  and  Charles  A.  Keith,  deceased,  as 
copartners,  and  held  by  the  said  Hannah  Keith 
as  administratrix,  and  for  the  income  and  divi- 
dends and  interest  which  have  been  received 
her  therefrom:  that  a  receiver  might  be  ap- 
pointed, and  that  such  personal  property  might 
he  by  such  receiver  sold  or  collected,  and  the 
proceeds  thereof  divided  among  the  parties 
who  might  be  entitled  thereto;  that  the  said  B. 
Franklin  Packard  and  the  said  James  C.  Keith 
and  Mary  C.  Keith  might  be  compelled  to  an- 
ew^, and  that  an  account  might  be  token  of 
all  of  mid  company  property  so  held  by  them, 
or  either  of  thera,  and  of  dividends  and  in- 
terest and  income  which  bad  been  received  by 
tbem;  that  a  receiver  thereof  be  appointed, 
and  that  such  personal  property  might  be  by 
such  receiver  sold  or  collected,  and  the  pro- 
ceeds divided  among  the  parties  entitled  there- 
to; that  the  said  S.  Franklin  Packard,  trustee, 
and  the  said  James  C.  Keith,  orhis  guardian, 
the  Bfdd  Hannah  Keith,  for  him.  be  ordered  and 
decreed  to  make  such  deeds,  conveyances,  and 
writings  as  should  vest  the  legal  title  to  said 
company  real  estate  in  such  person  or  persons 
as  should  be  found  entitled  thereto.  The  de- 
fendants demurred  to  the  bill,  and,  after  a  hear- 
ing in  the  supreme  court,  before  Derens,  J. ,  the 
demurrer  was  sustained  and  the  plaintiffs  ap- 
pealed. 

Mes$n.  E.  H.  Bennett  and  H.  Kingman, 

for  plaintiffs: 

A  bill  is  %ot  necessarily  multifarious  which 
claims  only  one  general  nght.  though  different 
defendants  may  hare  separate  and  dlMinct 
rights  or  interests. 

Dimmoefc  v.  /Xx^,  30  Pick.  868;  Bobiruon 
V.  Guild,  IS  Met.  838.  See  tdso  Bamv  r.  Bob- 
inmm,  8  De  O.  J.  &  S.  iOS;Inna  y.  Mitchell,  4 
Drew.  57;  Warrfv.  2f6rt/iUtiU>ertand,  2  Anstr. 
469. 

Inconvenience  and  confusion  are  generally 
the  occasions  of  multifariousnw.  Here  we 
have  neither.  The  whole  affair  may  be  easily 
strung  oD  one  string.  This  bill  does  not  allege 
two  distinct  and  separate  partnerships,  but  the 
widow  of  Jonathan,  who  died  first,  "  con- 
tinued to  carry  on  the  same  business"  with  the 
brother  Charles  till  his  death.  It  is  immaterial 
In  the  present  stage  of  the  case  whether  she 
could  or  could  not  do  so,  against  the  objection 
of  those  interested  in  her  husband's  estate.  She 
did  in  fact  do  so,  with  the  consent  and  joint 
concurrence  of  every  party  to  this  bill  on  both 
aides,  except  Packard,  the  trustee.  Is  there  a 
misjoinderof  parties?  Lucy,  one  plaintiff,  has 
property  in  her  possession  belonging  to  the 
firm;  she  also  hasadower  interest  in  aU  the  real 
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estate  belonging  to  her  husband,  Jonathan,  at 
the  time  of  his  death.  Wallace,  another  plain- 
tiff, is  sole  heir  at  law  of  the  real  estate  belong- 
ing to  his  father,  and  also  has  in  his  possession 
and  name  real  estate  of  the  firm,  both  that  ac- 
quired before  and  since  his  father's  death. 
Hannah,  one  defendant,  has  in  bcr  possession 
personal  property  belonpng  to  the  Arm,  ac- 
quired both  before  and  smce  Jonathan's  death,  , 
and  real  estate  acquired  since.  Tbesameistrue 
as  to  Jamesand  Mary,  of  whom  Hannah  is  guar- 
dian. Packard  has  In  bis  possession  and  Iwat 
control  both  real  and  personal  estate  belonging 
to  the  firm,  but  which  stood  in  the  name  of 
Jonathan  at  bis  death.  He  has  none  of  that 
acquired  since,  of  course.  Every  party  in  this 
bill  on  both  sides  has  in  his  or  her  possession, 
name,  or  control,  property  belonging  to  the 
two  estates;  and  everyone  but  Packanl  covers 
the  whole  period  of  this  buj^ness.  It  would  be 
more  dangerous  to  omit  any  of  these  parlies 
than  to  include  tbem.  

Meatrs.  Jonathan  WUte  and  Robert  D. 
Smith,  for  defendants: 

The  bill  is  multifarious  in  seeking  by  one  bill 
the  settlement  of  two  successive  firms  consist- 
ing of  different  individuals. 

Sanborn  v.  Dwindl.  185  Mass.  386. 

If  Lucy  as  administratrix  could  bring  a  bill 
to  settle  the  first  partnership  (dissolved  in  1868), 
it  is  plain  that  she  could  not  join  Wallace  as 
interested  in  that  partnership  or  administration. 
Wallace  either  took  as  heir  of  Jonathan,  which 
is  inconsistent  with  the  theory  that  the  land  was 
partnership  property,  or  be  bad  no  interest  at 
all,  because  the  right  to  deal  with  the  firm  in- 
terests vested  in  (diaries,  the  surviving  part- 
ner. 

But/i  V.  Clark.  127  Mass.  11 1 ;  Wiite.  v.  Curtis, 
3  Gray,  407;  Camhridge  Water  WorJa  v.  Somer- 
vUle  D.  &  B.  Co.  14  Gray,  193;  OriMn  v.  Mer- 
rtU.  10  Md.  864;  White  y.  White,  6  QiU,  850. 

The  biU  is  multifarious  in  that  it  Joins  sev- 
eral defendants  having  no  common  interest. 

MtU-alfv.  Cody,  8  Allen,  587,  589. 

The  bill  does  not  aver  that  any  of  the  real 
estate  held  by  the  several  defendants  was  pur- 
chased for  partnership  purposes  or  stamped 
with  a  trust  for  the  partnership. 

Goodma  v,  Richardson,  II  Mass.  469,  475; 
Hom^  V.  Homer,  107  Mass.  83,  86;  Bichardiv. 
Matuon,  101  Mass.  488,  484, 

If  there  was  a  partnership  between  Lucy  and 
Charles,  as  the  bill  avers,  and  the  partnership 
was  entiUed  in  equity  to  lands  held  by  different 
defendants  in  severalty,  but  in  trust  for  the 
firm,  the  plaintiff  Lucy,  having  outlived 
Charles  as  surviving  partner,  should  pursue 
such  holdNs  aeveraily,  without  making  Lucy  a 
party  or  without  making  Psckard,  or  James,  or 
Mary,  parties  each  with  the  other. 

Salvtdge  v.  ffgde,  6  Mad.  ]88.reTersed,  Jacob, 
151. 

Lucy  R. ,  if  she  is  surviving  partner  of  a  firm 
consisting  of  Charles  and  herself,  as  against  the 
defendant  Hannah,  as  administratrix  of  Charles, 
has  a  plain,  adequate,  and  complete  remedy  at 
common  law  to  recover  the  proper^  of  the 
partnership. 

BiiA  V.  Olark,  137  Mass.  Ill,  and  cases  cited. 

Holmes*       delivered  the  opinion  of  the 
court: 
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This  bill  alleges  two  successive  partnerships, 
the  first  betveen  Jonathan  and  Charles  Keith, 
the  second  between  the  plaintiff,  Jonathan's 
administratrix,  "  using  and  representing  the 
estate  of  said  Jonathan, "  and  the  same  Charles. 
So  far  as  the  plaintiff's  responsibility  is  con- 
cerned, tbe  latter  partnership  of  course  was  be- 
tween her  petsonally  and  Charles.  But  Jona- 
tbu's  next  of  kin  could  elect  to  follow  the  as- 
sets into  his  budness.  Docker  y.  8omt»,  3 
Hyl.  ft  E.  655;  Bilmer  v.  MitcheU,  S  Mvl.  & 
K.  673,  note ;  Heatheote  t.  Huime,  IJ.  &  W. 
123. 

And  it  might  be  a  question  whether,  if,  as  is 
stated,  the  second  arrangement  was  by  consent 
of  all  parties  interested,  and  the  business  was 
carried  on  without  a  br^k  as  if  Jonathan  had 
not  died,  or  as  if  his  estate  had  taken  bis  place, 
there  would  be  any  objection  to  taking  the  ac- 
count of  both  firms  in  a  single  bill  nrought 
for  that  purpose.  But  that  Is  not  Uie  scope  of 
the  bill  before  ib.  ' 

Tbe  bill  alleees  the  death  of  Charles,  leaving 
the  plaintiff  tne  surviving  partner.  It  then 
sets  forth  that  certain  parcels  of  real  estate 
were  bought  with  partnership  funds  and  are 

Ertnership  property,  but,  for  convenience,  the 
jal  title  of  part  was  taken  in  tbe  name  of 
Charles,  and  part  in  the  name  of  his  son  James, 
as  well  as  a  part  in  the  name  of  Jonathan,  and 
part  in  the  name  of  hib  son  Wallace,  the  other 
plaintiff  in  the  bill.  The  bill  also  alleges  that 
certain  personal  property  belonging  to  the  firm 
is  in  the  hands  (»  Hannah  Keith,  Charles'  ad- 
ministratrix, and  other  petaowtl  property  in  the 
hands  of  his  daughter  Mary.  The  above-men- 
tioned  James  and  Mary,  CharW  children,  and 
Hannah,  his  administratrix  and  his  children's 
guardian,  and  also  a  trustee  under  his  will,  are 
made  parties  defendant.  It  is  alleged  that  they 
all  refuse  to  surrender  or  make  division,  and  it 
is  prayed  that  a  division  may  be  ordered.  The 
accounts  prayed  are  simply  accounts  to  ascer- 
tain what  property  is  in  the  hands  of  tbe  de- 
fendants, severally,  as  preliminary  to  the  di- 
vision. We  suppose  that  Wallace,  the  son  of 
Jonathan,  is  joined  as  a  plaintiff  on  the  foot- 
ing of  the  Massachusetts  rule,  that  partnership 
real  estate,  so  far  as  its  conversion  is  not  neces- 
sary to  pay  firm  debts  or  to  adjust  balances  be- 
tween the  partners,  will  descend  in  the  same 
way  as  if  it  bad  not  been  partnership  property 
at  law,  if  the  legal  title  and  beneficial  interests 
correspond;  otherwise,  by  way  of  resulting 
trust.    Shmrer  v.  Shearer,  98  Mass.  107. 

We  take  the  allegations  that  the  equitable 
title  to  one  half  the  real  estate  vested  in  Jona- 
than, and  after  his  death  in  Wallace,  to  be  in- 
aerted  with  this  view,  and  not  to  be  intended  to 
contradict  the  averment  that  the  land  was 
partnership  property.  In  this  light,  if  the  bill 
were  brought  by  Wallace  to  establish  a  result- 
ing trust  In  respect  of  land  in  the  hands  of  one 

Serson,  it  might  perhaps  be  proper  to  join 
onatliian's  administratrix  as  a  party  for  the 
purpose  of  establLshinga  clear  tiue  free  of  any 
mrtnership  lien, — supposing  all  debts  to  have 
been  paid  and  no  such  lien  to  exist  in  fact 
But  the  claim  of  the  heir  to  real  estate  not 
needed  for  the  settlement  of  the  partnership  af- 
fairs, and  tbe  rights  of  the  executrix  and  sur- 
viving partner  to  have  or  make  such  a  settle- 
ment, are  perfectly  distinct.  Still  more  plainly 
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distinct  are  this  right  of  the  heir  and  the  ri^t 
of  a  surviving  partner  to  receive  tbe  personal 
property  of  Die  firm.  This  bill  simply  pats 
these  two  last-mentioned  rights  side  b^  nde, 
and  seeks  to  enforce  one  for  one  plaintiff  and 
the  other  for  the  other.  It  is  to  be  observed 
that  the  plaintiff  Lucy  discloses  no  interest  in 
the  land,  either  as  administratrix  or  surviving 
pvtner.  as  it  is  not  alleged  that  there  are  out- 
standing debts,  or  any  other  reasons  for  a  sale 
and  conversion.  The  bill  seems  to  Imi^y  that 
there  are  no  such  reasons,  although  it  does  not 
allege  the  fact  distinctly. 

But,  supposing  that  this  defect  could  be 
cured,  the  bill  is  multifarious  because  it  joins 
distinct  claims  against  different  defendants.  If 
Wallace  has  a  resulting  trust  in  the  real  estate, 
his  title  is  iirespective  of  the  nartoenbip;  and 
the  quesUon  whether  James  is  to  he  chaived 
with  such  a  trust  in  respect  of  one  parcel  aaa 
nothing  in  common  with  tbe  question  whether 
Haunau  shall  be  charged  with  a  similur  trust 
in  respect  of  another,  or  the  trustee  under 
Charles's  will  in  respect  of  a  third.  Suppooing 
tliat  all  the  defendants  were  shown  to  be  b«ie- 
fidally  interested  in  each  parcel,  and  therefore 
proper  parties  to  a  bill  in  respect  of  each;  still 
that  would  not  justify  joining  ail  the  claims  in 
one  bill  when  the  alleged  trustees  have  no  in> 
terest  in  common  as  trustees,  and  each  of  them 
repudiates  and  denies  tbe  trust. 

It  is  even  plainer  that  the  defendants  who 
are  alleged  to  have  personal  property  in  their 
possession  have  no  common  interests  with  the 
defendants  who  hold  the  land.  See  Sanborn  v. 
DiDindl,  135  Mass.  236;  Metealf  v.  Cody,  S 
Allen,  587,  689.  Cainltridge  Water  Warka  v. 
Somernlle  D.  A  B.  Co.  14  Gray,  198;  WhUs  v. 
Curtis,  2  Gray,  467. 

Demvrrer  tUBtained. 


FLAX  POND  WATER  CO. 
e. 

City  of  LYNN. 

1.  It  is  not  within  the  equity  Joriedictioii 
of  the  court  to  eqjoin  a  city  from  col- 
lect iufp  taxes  aMeased  to  a  water  oom> 
pauy,  on  its  interest  In  the  water  of  a 
pond,  and  from  further  asaessing  taxes 
thereon. 

3.  If  the  plaintiff  water  eompan^  by  its 
deed  acquired  all  the  rignt,  title,  and 
interest  in  and  to  the  waters  of  the  pond, 
and  "all  the  dams,  slniees.  ajid  water- 
ways connected  therewith,"  what  it 
took  depends  upon  the  eomstraetion  of 
the  deed,  and  not  upon  the  farther  alle- 
Kation  of  a  conclusion  of  law  that  it  did 
not  acquire '  'the  title  to  any  real  estate." 

(Suffolk  Filed  January  4, 1107.) 

APPEAL  by  defen<bnt  from  a  decree  of  tlie 
Superior  Court,  in  favor  of  plaintiff  in  a 
bill  to'have  released  to  plaintiff,  as  a  cloud 
upon  its  title,  certain  tax  collectors'  deeds. 
Decree  vacated  and  com  ordered  for  further 
Jiearing. 

Tbe  prayer  of  the  bill  was  that  defendant '  'be 
decreed  to  execute  to  plaintiff  a  releaae  cH  all 
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tbe  right,  title,  iaterest,  and  estate  purportiDg 
to  have  been  acquired  brthe  plaintiff  xmderr  ita 
aaid  deeds,  and  claimed  m  defendant  under  the 
said  deeds  from  collectors:  and  that  the 
defendant  and  its  officers  may  be  enjolDed  from 
further  assessing  taxes  tbereon ;"  and  for  geoerat 
reUef. 

After  hearing  in  the  supreme  judicial  court 
tbe  following  decree  was  entered.  "  This  case 
came  on  to  oe  heard  at  this  term  and  was 
argued  by  counsel;  and  thereupon  it  was 
ordered,  adjudged,  and  decreed  that  tbe  col- 
lectors' deens  to  the  respondent  described  in 
tbe  complainant's  bill  were  null  and  void;  that 
they  constituted  a  cloud  upon  tbe  complainant's 
title  to  tbe  interest  described  in  said  bill;  that 
the  respondent  shall  execute  and  deliver  to  the 
compl^nant,  within  twenty  days  from  the  en- 
try of  this  decree,  a  quitclaim  cteed  of  the  prem- 
ises described  in  the  comDlainant's  bill  and  in 
said  collectors*  deeds,  and  all  the  right,  title, 
and  interest  accjuired  thereby;  and  that  tbe 
cit^  of  Lynn,  its  officers  and  agents,  be  en- 
joraed  and  commanded  from  collecting  any 
tans  assessed  to  the  complaiuaDt  on  the  com- 
^ainant's  said  right  and  interest,  and  from 
further  assessing  taxes  tbereon,  and  that  the  re- 
spondent shall  pay  the  complainant's  costs." 
Mr.  4,  W.  Beriv,  for  defendant 
Mr.  O.  S.  Lineom,  for  tdaintifl. 

Per  OariMi! 

This  case  comes  before  us  in  so  imperfect  a 
manner  that  we  cannot  satisfactorily  decide  the 
rights  of  tbe  parties  upon  the  record  as  it  stands. 

The  bill  alleges  that  tbe  plaintiff,  by  a  deed 
from  Stephen  H.  Tarbell,  acquired  all  the  right, 
title,  and  interest  in  and  to  tbe  waters  of  Flax 
Pond,  and  "all  the  dams,  sluices,  and  water- 
ways connected  therewith."  What  the  plain- 
tiff took  by  this  deed  depends  upon  its  (instruc- 
tion, and  not  upon  the  lurther  allegation  of  the 
plaintiff  that  it  did  not  acquire  "the  title  to  auy 
real  estate,"  which  is  an  allegation  merelv  of  a 
conclusion  of  law.  We  are  not  f  umishea  with 
any  copy  of  this  deed.  If,  by  its  true  con- 
struction, the  plaintiff  took  any  part  of  the  land 
taxed,  its  remedy  was  by  an  application  for  an 
abatement  under  the  statute,  tlowe  v.  Boatoa, 
7  Cush.  m 

It  may  be  the  fault  of  the  appealing  party 
that  the  case  is  improperly  brought  before  us, 
but  we  are  unwilling  to  decide  so  important  a 
case,  upon  so  teclinical  a  ground.  Beside  this, 
the  decree  is  erroneous  in  enjoining  the  defend- 
ant from  collecting  any  taxes  as^ssed  to  the 
complainant  on  its  interest,  and  from  further 
assessing  taxes  thereon.  Such  an  injunction  is 
not  within  the  equity  jurisdiction  of^ the  court. 
NorUmv.  Bogton.l^^lAasi.  194,  and  cases  cited. 

We  are  satisfied  that  justice  requires  that  tbe 
decree  should  be  vacated  and  tbe  case  stand  for 
further  hearing  before  a  single  justice. 

Order  Mtordin^y. 


Nellie  T&CEY 
v. 

John  F.  N0YE8. 

t.  From  tbe  fact  that  the  certificate  at- 
tached to  tbe  eomplftint  in  a  bastardy 
ease  was  made  by  tbe  clerk,  and  that 
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it  recites  thiat  the  oomplaint  was  sworn 
to  ''before  said  ooart,"  a  presamption 
arlaee  that  tbts  was  done  in  eonrt.  the 
words  in  the  complaint,  "taken  on  oath 
before  tbe  justice  of  the  police  oonrt,'^ 
being  consisteDt  with  its  being  swom  to 
either  in  court  or  out  of  court. 
3.  Testimony  of  the  eomplainant's  ac- 
eaaation  of  tbe  respondent  as  the 
father  of  the  child,  held  admissible, 
as  the  facts  of  tbe  case  showed  that  at 
the  time  such  accusation  was  made 
complainant  had  not  been  completely 
delivered  of  the  child,  within  the  mean- 
ing of  Pub.  Stat.  chap.  83,  %  16. 

(Mlddlfsex  nied  January  81,  \m.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  under  the  Bastardy  Act,  Pub. 
Stat.  chap.  85,  to  tbe  justice  of  the  police  court 
of  Lowell,  alleging  that  the  complainant  was 
then  pregnant  with  child,  which  if  born  alive 
would  be  a  bastard,  accusing  tbe  respondent 
with  being  the  father  of  the  child.  At  tbe 
trial  in  tbe  superior  court  before  Blodgett, 
J„  the  defendant  moved  to  dismiss  the  com- 
plaint because  (1)  it  was  irregularly  received 
and  sworn  to  ;  (2)  because  it  appears  by  said 
complaint  that  the  same  was  made  before  tbe 
justice  of  the  police  court  in  Lowell,  and 
therefore  the  said  justice  and  not  the  clerk  of 
said  court  ought  to  have  made  the  certificate 
of  its  being  swom  to ;  <8)  because  it  does  not 
appear  that  the  said  complaint  was  properly 
received  and  swom  to,  either  before  said  police 
court  or  the  justice  thereof,  or  any  person  or 
court  having  authority  to  receive  the  same. 
The  court  overruled  tbe  motion. 

One  of  tbe  complainant's  witnesses,  Bartlett, 
testified  that  on  March  8, 1886,  he  was  and  had 
l)een  for  some  years  a  practicing  physician ; 
that  he  was  called  to  attend  tbe  complainant 
and  found  her  in  labor  pains,  and  that  in 
answer  to  bis  question  she  said  that  the  re- 
spondent had  begotten  her  with  tbe  child  with 
which  she  was  pregnant.  Bartlett  further 
testified  that  he  was  called  again  the  next  day. 
and  that  when  he  reached  complainant  the 
child  was  bom,  but  that  the  nmhilical  cord 
had  not  been  cut ;  that  before  he  cut  the  cord 
he  asked  her  if  she  made  the  same  statement 
then  that  she  had  before,  that  respondent  was 
the  father  of  the  child,  to  which  Rhe  replied 
that  ^e  did.  The  respondent  was  not  present 
at  this  conversation,  and  he  objected  to  this 
testimony,  claiming  that  the  complainant  was 
not  then  in  tbe  time  of  her  travail,  and  that 
she  had  then  been  delivered  of  the  child.  The 
court  allowed  tbe  testimony,  the  jury  returned 
a  verdict  of  guilty,  and  respondent  alle^d  ex- 
ceptions. 

Meters.  J.  Crowley,  G.  A.  A.  Pevy  and 
C.  S.  Lilley.  for  respondent : 

The  motion  to  dismiss  ought  to  have  been 
allowed.  The  police  court  of  Lowell  was  es- 
tablished by  Stat.  1883,  chap.  64,  continued  by 
Rev.  Stat.  chap.  87.  Gen.  Stat.  chap.  116,  and 
Pub.  Slat.  chap.  154,  4,  5.  The  justices 
have,  in  general,  like  authority  and  power*. 
In  every  sense  they  are  all  judges  of  the  court. 

CtmmontMtttt/t  v.  Haiekea,  138  Mass.  626 ; 
Pub.  Stat.  chap.  85.  g  1. 
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Not. 


It  will  be  obserred  that  the  term  "court,"  as 
distinguished  from  "justice"  or  "trial  jus- 
tice," is  used  throughout  this  section. 

Pub.  Stat.  chap.  154,  S  23. 

A  complaiut  of  this  character  may  be  made 
to  the  police  court  of  Lowell,  or,  wheo  the 
court  is  not  in  sesnon ,  to  any  (me  of  the  justices 
thereof. 

GommomPfolth  v.  Haaka.  tupra  ;  Ex  parte 
(Jlad/iiU,  8  Met.  168;  Pub.  Stat,  chap  87,  g  1 1 ; 
chop.  168,      1,  27;  chap.  161,  g  123. 

If  the  complaint  had  been  made  during  the 
Hession  of  the  court,  it  would  then  hare  iKen 
the  duty  of  the  clerk  to  make  the  certificate, 
but  not' otherwise. 

Biehardson  v.  fturleigh,  8  Allen,  479. 

As  to  the  testimony  of  Bartlett.  see  Pub. 
Htat.  chap  85,  ^  16. 

Consulting  the  entire  section  above  quoted, 
the  time  of  travail  must  be  deemed  tn  cease 
with  the  birth  of  the  child  ;  and  an  accusation 
made  thereafter  cannot  be  put  in  eridcnce. 

Baeon  v.  Harrington,  5  Pick.  68;  MeMana- 
gil  V.  Rim,  20  Pick.  99. 

The  evidence  tended  (o  establish  a  proposi- 
tion, in  fact  an  allegation,  in  the  complaint, 
which  if  proved  to  the  saUsfactioa  of  the  jury 
must  have  been  decidedly  prejndlci&l  to  the 
respondeat. 

MeMTs.  N.  O.  Pratt  and  E.  B.  QiUbb,  for 
complainant : 

The  motion  to  dbmisn  the  complaint  was 
properly  overruled.  There  is  nothing  in  the 
case  to  warrant  the  implication  that  the  com 
pIfUnt  was  not  properly  sworn  to  before  the 
police  court  dunng  a  session  thereof.  It  is  to 
be  presumed  that  the  court  was  in  session  and 
(he  proceedings  in  all  respects  regular, 

Rtehtrdton  v.  Barleigh,  8  Allen.  479:  Hyde 
V.  Maitey,  131  Mass.  888;  Sahim  v.  Jona,  119 
Mass.  167. 

Even  if  irregular,  the  appearance  of  the  re- 
spoodeot  before  the  court  which  issued  the 
¥rar»Dt,  and  his  jiving  bond  for  his  appear- 
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ance  before  the  superior  court,  without  rai^g 
objections  to  the  intermediate  proceeding*, 
cured  any  defect  in  such  proceedings. 

CoUinit  V.  Gonners,  15  Gray,  49. 

The  evidence  of  Bartlett  was  properly  admit- 
ted. We  submit  that  it  cannot  be  held  that 
the  respondent  had  been  "delivered"  of  the 
child  until  the  umbilical  cord  had  been  sev- 
ered. 

In  Baeon  v.  IlarringPm,  5  Vick.  68,  while  it 
there  appears  that  the  accusation  was  made 
before  the  removal  of  the  after-birth,  still  it 
does  not  appear  but  tliat  the  chiM  had  before 
then  been  separated  from  the  mother  by  sever- 
ing the  umbilical  cord. 

C.  Allen.  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  intro<luced  no  evidence  to 
show  that,  in  point  of  fact,  the  complaint  was 
sworn  to  before  the  justice  of  the  police  court 
when  the  court  was  not  in  session,  but  con- 
tends that  ttiis  must  lie  assumed  from  tlie  lan- 
guage of  the  complaint  itself,  the  words  being 
"  The  voluDtaiy  complaint,  etc.,  token  on  oath 
before  the  justice  of  the  police  court  of  Low- 
ell." These  words  are  consistent  with  its befng 
sworn  to  either  in  court  or  out  of  court ;  and 
if  sworn  to  in  court,  the  clerk  was  the  proper 
person  to  make  the  certificate.  From  the  fact 
that  the  ccrtiticate  was  made  by  the  clerk,  and 
that  it  recites  that  the  complaint  was  sworn  to 
"before  said  court,"  a  presumption  arises  that 
this  was  done  in  court.  Richardton  v.  Bur- 
leifjh.S  Allen,479;  Saltina  v.Jonea,  119  Mass.  167. 

The  testimony  of  the  complainant's  accosa- 
tion  of  the  defendant  was  competent,  at  the 
time  the  accusation  was  made,  to  show  that  she 
had  not  b^n  completely  delivered  of  the  child, 
within  the  meaning  of  Pub.  Stat  chap.  85,  g  16. 
In  Baeon  v.  Harrington,  5  Pick.  68,  the  accu- 
sation apparently  was  made  at  a  later  time  than 
in  the  present  case.  - 

SxeejMona  overruled. 
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DOUGLABB  V.  UfiNNBaSY. 


RHODE  ISLAND. 
Supreme  Coiibt. 


Samnel  T.  DOUGLASS,  Admr.. 

V. 

John  P.  HGNNE83T. 

1.  The  recital  of  an  agreement  in  a  deed 
only  operatefl  aa  a  coveiuuit  wbeo  it  is 
apparent  from  the  whole  scope  of  the 
innrument  that  it  was  intendcn  to  oper- 
ate so. 

3.  Courts  are  bound  in  each  case  to  sscer- 
taln  the  intent  of  an  inatmment  and 
give  it  effect  accordingly. 

3.  The  recital  of  the  agreement  in  the 
condition  of  the  bond  in  this  case  held 
not  made  with  the  intention  to  renew 
the  a^eement  under  seal. 

4.  The  recital  of  a  contract  in  the  condition 
of  a  bond  may  suffice  to  take  it  out  of 
the  Statute  of  Frauds  without  convert- 
ing it  into  a  covenant. 

0.  A  replication  in  the  form  of  a  special 
trarTerse.  the  traverse  being  preceded 
by  an  affirmative  averment  or  Indnce- 
ment,  is  proper  when  the  inducement 
amounts  in  substance  to  a  sufficient  an- 
swer to  the  last  pleadin);. 

(Decided  NoremtK-r  28, 1886.) 

ACTION  on  a  scaled  bond.  On  demurrer  to 
flrst  and  third  counts  of  declaration  and 
demurrer  to  replication  to  plea  to  second  count. 
Demurrer  tn  declaration  iuatatiial,  demurrer  to 
repiieation  overruled. 
Tbe  facts  appear  in  tbe  opinion. 
Mmra.  W.  W.  Doojglas*  and  Charles  E. 
Gorman,  for  plaintifC 

Jlfr.  William  H.  Greene*  for  defendant. 

Durfee*  Ch.  ^..delivered  the  opinion  of  tbe 
court: 

Tbe  demurrer  to  the  first  and  tbird  counts  in 
tbe  plaintiff's  declaration  raises  tbe  question 
wbetfaer  the  recital  of  agreement  contained  In 
the  bond  given  by  the  defendant  to  Euphemia 
Fusaell,  &e  plaintiff's  intestate,  converts  tbe 
agreement,  by  implication  or  construction,  into 
a  covenant  by  tl~e  defendant  with  tbe  intestate. 
Tbe  bond  is  a  bond  in  the  ordinary  form  for 
$6,000  to  be  paid  to  tbe  intestate,  her  executors, 
administrators,  or  assigns.  Tbe  condition  is  as 
ftdlows,  to  wit: 

"Tbe  condition  of  this  obligation  is  such  that, 
whereas  William  Duff,  of  said  city  of  Provi- 
dence, is  now  indebted  to  tbe  said  John  B. 
Ilennessj  in  divers  sums  of  money;  and  where- 
as the  aforenamed  John  Fussell,  the  husband 
of  the  aforenamed  Euphemia  Fussell,  Is  indeb^ 
ed  to  the  said  William  Duff  in  divers  sums  of 
money  ;  and  whereas  tbe  aforenamed  William 
Duff  hu  by  bis  deed  of  even  date  herewith  con- 
veyed to  bim,  tbe  above  bounden  John  B.  Hen- 
nessy,  certain  parcehof  land,  n  part  situated  in 
said  city  of  Roxbury,  and  a  part  in  the  town  of 
West  Roxbury  in  said  county  of  Norfolk;  and 
whereas  the  said  John  U.  Hennessy  has  agreed 
that  upon  the  full  payment  of  tbe  amount  so 
due  and  payable  to  bim  from  the  said  William 
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Dnff ,  and  all  costs  and  expenses  to  whlcb  he 

may  be  subjected  io  the  collection  thereof^  and 
also  upon  the  full  payment  of  the  amount  due 
and  payable  from  the  said  John  Fussell  to  the 
said  William  Duff,  and  all  expenses  incidental 
to  tbe  collection  thereof, — he.  tbe  said  John  B. 
Heimcssy,  will  convey  to  her.tbe  said  Euphemia 
Fussell,  or  her  assigns,  said  parceb  of  land  so 
conveyed  as  afwesaid  to  bim,  tbe  said  Hen- 
nes-sy,  by  the  said  WUliam  Duff,  or  so  much  of 
said  land  as  may  not  have  been  required  for  tbe 
final  payment  of  the  amount  so  due  to  said 
Uennessy  by  said  Duff,  and  tbe  amount  so  due 
to  tbe  said  Duff  by  the  said  Fussell.  Now. 
therefore,  if  upon  the  full  payment  of  all  sums 
due  and  payable  by  tht;  said  William  Duff  to 
him,  the  said  Hennessy,  and  upon  the  full  pay- 
ment of  the  amount  so  due  and  payable  from 
tbe  said  Fussell  to  bim,  the  said  Duff,  together 
with  the  interests  and  costs  and  expenses  inci- 
dent to  the  collection  of  the  said  several  sums, 
tbe  said  John  B.  Hennessy,  his  heirs,  executors, 
and  administrators,  shall  convey  to  her,  the 
said  Euphemia  Fussell.  or  her  assigns,  said 
parcels  of  land  so  conveyed  lo  him,  the  said 
Hennessy,  by  him,  the  said  Duff,  or  so  much 
of  said  land  as  may  not  have  been  required  for 
the  purpose  of  said  payments,  then  this  obliga- 
tion is  to  be  void,  but  otherwise  to  be  and  re- 
main in  full  force  and  effect." 

Tbe  plaintiff  contends  that  tbe  recital  of  tbe 
agreement  in.tbis  condition  is  ei^uivalent  to  a 
renewal  of  it  under  seal,  converting  it  from  a 
simple  contract  into  a  covenant,  lie  cites  cases 
in  which  an  agreement  recited,  recognized,  or 
educed  by  construction  in  an  instrument  under 
seal  has  been  held  to  be  binding  as  a  covenant. 
Barfmt  v.  Freswell,  8  Keble,  405;  Secern  6r 
Clerke't  Case,  1  Leon.  132;  Seddon  v.  Henate, 
13  East,  63;  Saltoun  V.  Jloastoun.  1  Bing.  488; 
Sampam  v.  Ekuterity,  9  Barn.  &.  C.  505. 

Tbe  recital  of  an  agreement  in  a  deed  some- 
times operates  as  a  covenant,  but  not  always. 
Tbe  recital  does  not  operate  so  where  it  is  made 
diterao  intuitu,— thai  is,  with  a  different  view 
or  for  a  collateral  purpose.  Voitrtney  v.  Tag- 
lor,  7  IScott,  N.  R  749. 

Acoonling  to  modern  authorities  it  only  op- 
erates so  when  it  is  apparent  from  the  whole 
Bcope  of  tbe  iostrument  that  it  was  intended  to 
operate  so,  or,  in  other  words,  there  is  no  tech- 
nical rule,  but  courts  are  bound  in  each  case  to 
ascertain  the  intent  and  give  the  instrument 
effect  accordingly.  Marri/at  v.  Marryat,  SH 
Beav.  234;  Imacaon  v.  Harwood,  L.  R.  3  Ch. 
App.  326;  Jaektan  v.  North  Eastern  R.  Go.  L. 
R.  7  Ch.  Div.  578;  Borroiea  v.  Borrouse»,  6  Ir. 
Eq.  868;  Saunden  v.  Milaome,  L.  R.  2  Bq. 
573:  Aap'Hn  v.  Amlin,  5  Q.  B.  671-038;  Itent 
V.  Elire^.  34  L.  J.  (N.  S.)  Eq.  849;  Fhrratl  v. 
Ililditeh.  6  C.  B.  (N.  S.)  840. 

"It  is  plain,"  says  the  court  in  tbe  last  named 
case  (p.  854),  "that  the  court  ought  to  be  cau- 
tious 10  spelling  a  covenant  out  of  a  recital  of 
a  deed,  because  that  is  not  the  part  of  a  deed  in 
which  covenants  are  usually  expressed." 

In  Marryat  v.  Marryat,  supra,  a  simple  con- 
tract debtor  executed  a  deed,  in  which  be  ad- 
mitted the  amount  of  hisdebtaud  secured  itbv 
an  assignment  of  property  to  his  creditor.  Held, 
that  this  did  not  make  the  debt  a  specialty.  The 
court  was  of  opinion  that  the  deed  was  executed, 
not  for  the  purpose  of  making  tbe  acknowledg- 
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meot,  but  tor  a  collateral  purpose,  namely,  for 
the  purpose  of  giving  security  for  the  simple 
cootmct  debt  "It  is  tobeolHerred,"  saystbe 
court,  "that  though  you  may  infer  the  promise 
to  pay  from  the  recital,  the  promise  to  pay  sim- 
ply raises  a  mere  assumpsit,  unless  the  object 
of  the  deed  is  confined  to  thai  acknowledg- 
ment, but  if  tbe  object  of  the  deed  is  other  than 
that,  and  merely  collateral  to  it,  tben  tbe  re- 
cital amounts  to  nothing." 

Id  laaaettm  v.  Harirood,  svpra.  it  was  held 
that  a  morteage  under  seal  given  to  secure  tbe 
payment  of  certain  trust  moneys  to  the  eeetuis 
tfue  trust,  and  which  coDlained  a  recital  acknow- 
ledging liability  for  them,  did  not  convert  tbe 
liabilitv  into  a  specialty  debt.  "I  cannot 
doubt/'  says  Lord  Calms,  "that  the  sole  object 
of  the  deeu  was  to  give  security  for  the  debt, 
and  all  the  recitals  appear  to  me,  not  to  be  by 
way  of  covenant  for  pajment  of  the  debt,  but 
a  simple  narrative  leadmg  up  to  the  security." 
And  he  remarks  elsewhere  in  his  opinion:  "In 
eveiy  case  it  is  a  question  of  the  construction 
of  the  in^rament, — What  did  the  parties  in- 
tend?" And  that  the  recital  of  the  debt  to  be 
secured  in  a  mortgage  does  not  convert  it  into 
a  specialty,  see  Drummoud's  Admra.  v.  Rich- 
ards,  2  Munf.  (Va.)  387;  1  Jones,  Mort.  ^  678. 

In  such  cases  the  purposes  of  the  recital  is 
not  to  fM>nvert  the  debt  into  a  specialty  by  re- 
newal under  seal,  but  to  identify  it  as  the  debt 
intended  to  be  secured. 

In  this  cose,  then,  the  question  is,  Wliat  did 
tbe  defendant  intend  by  tbe  recital  in  tbe  con- 
dition of  the  bond?  IMd  be  intend  to  renew 
his  agreement  under  sea!,  or  did  he  intend 
Himply  to  recite  it  in  order  to  express  tbe  pur- 
pose of  tbe  bond  and  what  it  obliged  him  to  do 
to  escape  its  penalty  ?  Unless  his  Intention  was 
to  renew  the  agreement,  which  we  assume  to 
have  been  an  agreement  with  the  intestate, 
though  it  not  so  expressed,  the  recital  cannot 
be  treated  as  equivalent  toa  covenant.  It  seems 
to  us  that  it  would  be  going  beyond  the  plain 
purpose  of  the  recital  to  find  in  it  anything  but 
the  terms  of  the  defeasance. 

In  Huddle  v.  Worthington,  I  Ohio,  428,  a 
bond  was  given  to  secure  a  conveyance  of  real 
estate,  and  the  court  held  that  a>venant  would 
not  lie  on  the  agreement  set  forth  in  the  con- 
dition. 

In  United  State*  v.  Jiratcn,  1  Paine,  422,  tbe 
court  held  that  covenant  would  not  lie  on  words 
in  an  instrument  inserted  by  way  of  condition 
or  defeasance  by  the  performance  of  some  col- 
lateral act.  "  The  condition,"  says  tbe  court, 
"  is  for  the  benefit  of  the  obligor,  showing  the 
terms  on  which  he  can  exonerate  himself. 

In  Tomlinaon  v.  Outatonie  Water  Co.  44 
Vonn.  99,  the  words  of  recital  in  the  condition 
of  a  bond  given  by  the  company  were:  "Where- 
as the  Ousatonic  Water  Company  has  made, 
taken,  and  does  hereby  undertake  and  agree," 
and  the  court  held  that  covenant  would  Tie  on 
the  recital;  but  the  court  remarked:  "  If  we 
Ktrilie  out  from  this  language  the  clause  '  and 
does  hereby  undertake  and  agree,'  the  remain- 
der, manifestly,  is  nothing  more  nor  less  than 
the  condition  of  tbe  bond,  and  in  that  case 
the  plaintiff's  remedy  would  be  on  the  bond." 
The  case  with  the  words  out  would  be  precisely 
like  the  case  at  bar.  The  plaintiff  cites  cases  In 
wbidi  coiuts  of  equity  nave  specifically  en- 


forced  agreemenU  indicated  in  bonds  given  to 
secure  the  performance  of  contracts  for  the 
sale  or  conveyance  of  land.  Tbe  recital  of  a 
contract  in  the  condition  of  a  bond  may  suffice 
to  take  it  out  of  the  Statute  of  Frauds 'without 
converting  it  into  a  covenant,  and  a  court  of 
equity  nmply  demands  proper  proof  of  a  cfm- 
tract  to  enforce  It,  without  n;gard  to  wbeUw 
It  be  simple  contract  or  covenant. 

Our  conclusion  is  that  the  recital  was  Inaated 
simply  for  tbe  puipose  of  showing,  in  connec- 
tion with  thereat  of  tbe  condition,  tlietermson 
which  the  obligor  could  discharge  himself  from 
the  obligation  of  the  bond,  and  that  to  construe 
it  as  equivalent  to  a  covenant  would  be  to  give 
it  an  effect  which  was  not  intended.  TVttf  ds- 
murrer  to  the  firtt  and  third  eountt  <t  thtrtfore 
tustained. 

The  second  count  sets  forth  the  bond  and 
condition,  and  allec^  a  breach  of  the  condition 
and  a  forifeiturc  of  the  penalty,  averring  that 
the  defendant  has  sold  the  land  and  received 
therefor,  beyond  what  was  required  to  pay  in- 
cumbrances and  the  debts  for  which  be  ^ras 
entitled  to  hold  the  land  under  tbe  bond  and 
tbe  expenses  of  selling,  a  large  surplus  of  pro- 
ceeds which  be  still  retains.  To  this  countthe 
defendant  pleads  that,  when  he  sold  tbe  land, 
the  moneys  due  to  him  from  Duff,  and  from 
Pu8.sell  to  Duff,  with  interest,  etc.,  had  not  been 
paid,  and  that  all  the  land  was  required  to  pay 
the  same,  and  that  be  sold  the  landaccordii^y 
to  pay  the  same,  and  so,  be  says,  be  has  per- 
formed tbe  condition  of  the  Iwnd. 

To  this  tbe  plaintiff  replies  that  be  ought 
not  to  be  barr«l,  etc.,  because  be  aiys  "  that 
heretofore,  to  wit,  at  said  Providence  on  the 
28th  of  September,  A.  D.  1877.  after  tbe  full 
payment  and  satisfaction  of  all  said  debts  of 
sua  Fussell  to  said  Duff,  and  of  said  Duff  to 
said  Uennessy,  and  ihe  expenses  of  collecting 
the  same,  there  remained  in  the  bands  of  the 
defendant  a  residue  of  the  proceeds  of  the  said 
lands  in  said  writing  obligatory  and  covenant 
mentioned,  to  wit,  the  sura  of  $16,578.63, 
which  was  not,  and  no  portion  of  which  was, 
required  for  the  payment  of  said  debte  and  ex- 
penses, Dor  for  the  payment  of  any  part  of  the 
same,  without  this,  that  the  whole  of  tbe  said 
land  was  required  for  tbe  payment  of  said  debta 
and  expenses  in  manner  and  form  as  Is  in  tbe 
said  defendant's  said  plea  alleged." 

The  defendant  demurs  to  the  replication. 

It  will  be  seen  that  the  replication  is  in  the 
form  of  a  special  traverse — that  is  to  aqr,  tbe 
traverse  is  preceded  by  an  affirmative  averment 
or  inducement.  Tbe  defendant  contokds  that 
It  is  bad.  Undoubtedly  the  plaintiff  might 
have  used  the  common  traverse,  but,  neverute- 
less,  the  special  traverse  is  recognized  as  l^iti- 
mate  when  the  indacement  amounts  in  sob- 
stance  toasuf&cient  answer  to  the  last  pleadinc. 
Steph.  PI.  188. 

Does  the  inducement  amount  to  nich  an 
answer  1  We  think  it  does.  Tbe  plea  is  that 
all  the  land  was  required  to  pay  debts  and  ex- 
penses. Tbe  replication  is  that,  after  all  debts 
and  expenses  were  paid,  there  was  a  surplus  of 
$15,S78.63.  If  all  the  land  was  required,  there 
could  have  been  do  such  surplus.  It  may  be 
said  that  for  anytbii^  that  appears  the  nod 
was  in  such  condition  that  notliiDg  Icn  than 
the  whole  would  have  sold  for  enough  to  pay 
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debts  and  expenses,  thoagh  the  whole  sold  for 
more  than  enough.  We  do  not  think  this  meets 
the  point;  for  if  the  defendant  could  not  sell 
less  than  the  whole  for  enough,  it  does  not  fol- 
low that  he  could  sell  the  whole  for  more  than 
enough,  and,  after  paving  debts  and  expenses, 
retain  the  surplus  without  breach  of  ihe  bond. 
It  seems  to  us  that  in  such  case  the  defendant 
is  in  this  dilemma, — either  that  the  sale  itself  is 
H  breach  of  the  bond,  or  that,  the  sale  being 
allowable,  the  retention  of  the  surplus  proceet^ 
is  a  breach,  on  the  ground  that  the  surplus  is, 
within  the  meaning  of  the.bond,  "  so  much  of 
the  land  as  is  not  required"  to  psydebtsand 
expenses.  In  our  opinion  the  latter  Is  the  cor- 
rect view.  When  the  land  Is  sold  for  the  pur- 
of  payment,  the  proceeds  are  in  effect  the 
converted  into  money,  and  what  is  left  in 
effect  after  the  payment  is  in  effect  "  so  much 
of  the  land  as  is  not  required."  Indeed,  this  is 
the  view  which  was  advanced  by  the  defeod- 
ant  himself  in  his  answer  to  the  suit  in  eauity 
brottj^t  acainst  him  in  Massachusetts  by  John 
Puwul,  administrator  on  the  estate  of  Eupbe- 
mia  and  John  Fussell.  Jr.,  his  son. 

The  demurrer  io  the  rmUeaUon  it  overruled, 
and  the  reptieaUon  mtHmned. 


John  KINO 
*. 

Lo^zo  D.  MILLARD. 

A  memorandum  sifcned  by  defendant  stat- 
ing  that  be  has  received  from  plaintiff 
a  eertaln  mm  of  money  in  full  Ibr  one 
undivided  quarter  Interest  In  and  to 

a  certain  specified  lot  of  land,  and  that 
he'  agrees  to  pay  over  to  plaintiff  one 
qnar^r  of  the  net  proceeds  whenever 
he  may  make  sale  of  the  same,  does  sot 
entitle  plaintiff  to  a  conveyance  of 
an  undivided  quarter  of  the  land,  but 
only  to  receive  a  quarter  part  of  the 
proceeds  on  the  sale  of  the  land. 

(ProTldenoe  Decided  Deoemtier  10. 1886.) 

BILL  in  equity  for  specific  performance  and 
ao  injunction.   On  demurrer  to  the  bUL 
Demurrer  metained. 
The  facts  appear  in  the  opinion. 
Meuri.  Simon  S.  Laphua  and  J.  S.  G. 
Cobb*  forcomplaioaat. 
Mr.  Henry  J.  Dabols*  for  respondent. 

Per  Cnriam: 

The  bill  sets  forth,  in  substance,  that  on 
April  4,  1872,  the  defendant  was  the  owner  in 
fee  simple  of  a  tract  of  land  in  South  Provi- 
dence, and  that  he  sold  to  the  complainant  one 
quarter  part  thereof  for  $3,871.95,  then  and 
there  paid  to  him  by  the  complainant,  and  then 
and  uiere  gave  to  the  ctMnplainant  a  memo- 
randum,  as  loUows: 

"  Providence,  April  4,  1873. 

Recdved  of  John  King  three  Inousand  eight 
hundred  and  seventy-one  dollars  and  ninety- 
five  cents  in  full  for  one  undivided  quarter  inter- 
est in  and  to  a  certain  lot  of  land  (with  improve- 
ments) situated  in  ninth  ward  at  comer  of  Eddy 
Street  and  I^viHon  Avenue,  dty  of  Provi- 
dence, containing  85,980  square  feet,  which  I 
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recently  purchased  of  Thomas  Leach,  agreeing 
to  pay  over  to  him,  said  John  Kiog,  one  quar- 
ter of  the  net  proceeds  of  any  sale  or  sales 
whenever  I  may  malte  sale  or  sales  of  above  de- 
scribed property.  L.  D.  Millard." 

The  bill  further  seta  forth  that  the  complain- 
ant has  frequently  requested  the  defendant  to 
convey  to  him  one  undivided  quarter  part  of 
the  lot,  and  that  the  defendant  has  neglected 
and  refused  to  do  so;  and  further,  that  the  de- 
fendant has  advertised  the  whole  of  the  lot  for 
sale  at  public  auction.  The  bill  prays  for  an  in- 
junction restraining  the  sale,  and  for  a  decree 
directing  the  defendant  to  convey  to  the  com- 
idainant  one  undivided  quarter  put  of  the  lot 
The  defendant  demurs  to  the  bill. 

The  questfon  upon  the  case  stated  by  the  bill 
Is,  whether  the  complainant  is  entitled  to  a 
conveyance  of  an  undivided  quarter  of  the 
lot,  or  ouly  to  one  quarter  part  of  the  proceeds 
resulting  from  the  sale  of  the  lot,  the  lot  being 
sold. 

As  we  understand  the  bill,  the  complainant 
claims  simply  by  virtue  of  the  memorandum 
above  set  forth,  and  hia  right  depends  upon  the 
construction  to  be  given  to  the  memorandum. 

We  think  it  is  very  clear  that  the  meaning 
of  the  memorandum  is  that  the  defendant  shaU 
continue  to  hold  the  land  and  sell  it  for  the 
mutual  braeflt  of  himself  and  theoomi^nant. 
and  that  the  complainant  shall  have  only  bis 
quarter  of  the  proceeds.  The  language  is  that 
the  money  is  received,  not  for  an  undivided 
quarter  part  of  the  lot,  but  for  an  undivided 
quarter  interest,  and  the  subsequent  part  of  the 
memorandum,  particularly  the  words  "agree- 
ing to  pay  over  to  him  *  •  •  one  quarter  of 
the  net  proceeds  «  •  •  whenever  I  may  make 
sale,"  makes  it  evident  that  the  complainant 
was  to  receive  his  interest  onW  after  the  sale  of 
the  entire  estate  in  the  land  sold.  Such  sale 
could  only  be  made  by  the  defendant  in  case 
he  retained  the  whole  title. 

Demurrer  ntatained. 


Hannah  L.  LORINa 

V. 

John  H.  ARNOLD  et  ai 

1.  One  who  has  a  eontlnflrent  remainder 
In  real  estate,  depending  upon  her 
brotber^s  dyinff  without  lawful  issue, 
has  a  devlaable  interest  therein,  al- 
though the  contingency  was  not  in  fact 
determined  until  after  ber  death. 

2.  The  distinction  between  cases  where 
the  person  who  la  to  take  Is  certain, 
ana  those  where  the  contlnnn^  Is 
to  determine  who  Is  to  be  the  object 
of  the  contingent  limitation,  is  that  in 
the  former  the  interest  is  descendible 
and  devisable;  in  the  latter,  no  one  can 
claim,  before  the  contingency  decides 
the  matter,  that  any  Interest  is  vested 
in  him  to  desoend  from,  and  hence  to  be 
transferred  or  devised  by  him. 

8.  Tbe  word  **  seised."  as  used  in  our  stat- 
ute (Pub.  Stat.  chap.  182,  g  l),  is  the 
eqidvalent  of  the  word  **  havlns.** 

4.  When  the  mmrt  of  another  State  has 
Jnrisdietlon  of  the  probate  of  a  will, 
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the  qneation  whether  a  will  is  duly 
proved  before  it  is  not  one  of  jurisdic- 
tion but  one  of  fa«tiandthefact,  beinf; 
found  to  be  in  accordance  with  the 
statute,  is  conclusive  in  other  tribunals, 
and  the  details  by  which  it  was  reached 
need  not  be  set  forth  in  the  record  of 
such  court. 

5.  Under  the  clanse  of  a  will  "  that  my 
son  James  M.  (to  whom  a  homestead  is 
devised  for  life)  shall  *  *  »  provide 
and  supply  at  all  times  my  daughter 
Murtha  and  granddaughter  Caroline, 
and  each  company  as  they  may  enter- 
tain in  my  house,  suitable  provisions 
necessary  for  their  support  while  they 
choose  to  remain  single  women  in  said 
house/'  and  at  James^  death  the  house 
is  devised  to  others  in  fee  eimple,  with- 
out exception,  the  provision  in  favor 
of  the  granddaughter,  Caroline,  is  lim- 
ited to  James'  life  estate  and  ceases 
when  bis  life  estate  ceases. 

(FrovldeDoe  Decided  Juiuary  a,  1887.) 

BILL  in  equity  for  the  constructioD  of  a  will 
and  for  partition. 
The  facts  are  stated  in  the  opinion. 
Meurs.  W.  W.  &  S.  T.  Doaglaa.  for 
f»mplainant. 

i/r.  James  C.  CoUina*  for  defendants. 

Stiness*  J.,  delivered  tlie  opinion  of  the 
court: 

Thomas  Whipple  died  in  1843,  leaving  a 
will,  by  which  be  devised  certain  real  estate  to 
his  son  James"  for  and  during  bis  natural  life, 
and  at  bis  decease,  if  he  should  leave  any  law- 
ful child  or  cliildreo,  then  to  them,  their  heira 
and  assigns  forever."  Then  followed  this 
clause;  "  But  if  he  should  die  without  leaving 
any  lawful  child  or  children,  then  my  will  is 
that  the  same  shall  descend  and  be  divided 
equally  amongst  his  brother  Thomas,  his  sisters, 
Glorony  Carpenter,  Martha  Whipple,  Sarah 
Loring,  Amey  Arnold,  and  Julia  Barney,  to 
them,  their  heira  and  assigns  forever." 

Julia  A.  Barney  died  in  Bureau  County,  Il- 
linois, January  19, 1881.  James  Whipple  died 
February  8,  1885,  leaving  no  wife  or  cliildren. 
Mrs.  Barney  left  a  will,  in  which  she  devised 
her  interest  and  estate  in  all  real  estate  in 
Rhode  Island  to  Charles  F.  Barney,  one  of  the 
defendants.  The  first  qiiestion  which  arises  is 
whether  she  bad,  at  the  time  of  her  decease,  a 
devisable  interest  in  the  land  left  by  Thomas 
Whipple.  She  had  a  contingent  remainder  in 
tills  portion  of  the  estate  of  Thomas  Whipple. 
Her  estate  depended  upon  the  leaving  of  ' '  any 
lawful  child  or  children  "  by  her  brother  James. 
This  contiugency  was  not  determined  imtil 
after  her  death,  when  James  died  in  1885. 
Nevertheless  she  had  a  devisable  interest. 

In  Brown  v.  Williama.h  R  1.309,  the  court, 
quoting  the  words  of  Mansfield,  declared 
it  to  the  establisbed  doctrine  "  that  iu  all 
contiugcDt.  springing,  and  executory  uses, 
where  the  person  who  is  to  take  is  certain,  so 
that  the  same  are  desceodible,  they  are  devisa- 
ble, these  being  convertible  terms." 

The  court  points  out  the  distinction  to  be  ob- 
served between  cases  "  where  the  person  who 
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[  is  to  take  is  certain  "  and  those  where  the  cod- 
I  tiugency  is  to  determine  who  is  to  be  the  object 
I  of  the  contingeut  limitation.  In  the  former 
[  the  interest  is  descendible;  in  the  latter  "  oo 
I  one  can  claim,  before  the  contingency  deddei 

the  matter,  that  any  tDterest  is  v^ted  in  blmto 

descend  from,  and  hence  to  be  transferred  or 

devised  by  him." 

To  the  same  effect  is  Bailey  v.  Bbppin,  12  R 

1.560. 

In  the  present  case  the  contingent  remainder 
was  to  the  brother  and  four  sisten  in  fee  am- 
ple. The  persons  who  were  to  take  being  cer- 
tain, the  interest  of  Julia  A.  Barney  in  the 
property  in  question  was  descendible,  and  hence 
passed  to  Charles  E.  Bamey  under  her  wilL 

The  guardian  ad  litem  of  one  of  the  infant 
defendants  claims  that  Pub.  Stat.  cbap.  182, 
^  1,  gives  the  power  to  convev  land  by  will 
only  to  persona  who  are  "  seised,"  and  that,  in 
this  respect  it  is  narrower  ttian  the  EngUili 
Statute  of  Wills,  which  uses  the  word  "hav- 
ing." This  point,  however,  was  raised  and 
settled  in  Baucy  v.  Hoppin,  tupra,  the  court 
holding  that  the  word  "  seised  "  as  used  in  our 
statute  is  the  equivalent  of  the  word  "having." 

The  second  question  raised  is  whether  Uie 
will  of  Julia  A.  Barney  was  so  proved  and  al- 
lowed in  Illioois  as  to  entitle  it  to  be  recorded 
and  to  have  effect  here.  The  will  was  proved 
before  the  County  Court  of  Bureau  Couoty.  in 
said  State  of  Illinois,  in  probate.  'The  statute 
of  Illinois,  as  proved,  requires  the  oath  of  two 
witnesses  that  they  were  present  and  saw  the 
testator  or  testatrix  sign  said  will,  testament,  or 
codicil,  or.  that  be  acknowledged  the  same  to 
he  his  or  her  act  and  deed.  The  nootd  of 
probate  shows  that  two  of  the  witnesses  "  tesli- 
ty  to  the  due  execution  of  tbe  will,  by  si^ 
Julia  A.  Bamey,  deceased,  and  their  attestation 
thereof  according  to  law."  He  therefore  claims 
that,  as  tbe  county  court  is  a  court  of  limited 
jui-isdiction,  tlie  facts  essential  to  its  judgmeot 
must  appear  of  i^cord,  and  that  it  is  not  enough 
to  say  that  the  will  was  duly  executed  accord- 
ing to  law.  Tbe  matter  before  the  county  cmut 
was  the  probate  of  tbe  will.  Of  this  matter 
the  court  had  jurisdiction:  but.  if  the  will  was 
not  executed  in  tbe  way  which  the  statute  of 
Illinois  requii-es,  tbe  court  had  no  authority  to 
prove  it, 

Tbe  question  before  the  coiut  was  nut  one 
of  jurisdiction,  hut  of  fact;  and  upon  the  find- 
ing of  fact  tbe  whole  proceeding  depended. 
The  fact  having  been  found  to  be  in  ac- 
cordance with  Vae  statute,  as  appears  by  the 
action  and  judgment  of  the  court,  and  that 
fact  being  of  the  gist  of  the  proceeding,  the 
fiudinfj  is  conclusive  upon  us,  and  the  details 
by  which  it  was  reached  need  not  be  act  forth 
in  the  record  of  the  court.  See  Peoplet  Savingt 
Bank  v.  mieox.  Index  X.  88.  1  New  Eng.  Rm. 
818.  The  will  having  been  duly  recorded  id 
this  State  is  effectual  here. 

The  only  remaining  question  is  whether  Car- 
oline M.  Arnold  has  a  life  estate  in  the  house 
and  farm  mentioned  in  the  will  of  Thomas 
Whipple.  The  provision  of  the  will  is  as  fol- 
lows: "  And  my  will  is  that  my  son  James  H. 
shall  *  *  *  provide  and  supply  at  all  times  my 
daughter  Martha,  and  granddaughter  Carohae, 
and  such  company  as  they  may  entertain  in  mr 
house,  suitable  provisions  necessary  for  theu 
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«upix>rt  while  tbey  choose  to  remuD  single 
women  in  said  house." 
We  think  the  proWsion  in  favor  of  Caroline 

M.  Arnold  is  so  clearlj  limited  to  the  estate  of 
■James  M.  Whipple,  which  was  a  life  estate, 
that  it  depended  upon  it  and  ceased  when  the 
life  estate  ceased.  The  direction  is  to  James 
■and  to  no  one  else.  The  charge  is  upon  bis  in- 
terest and  upon  no  other  interest.  The  words 
"  while  they  choose  to  remain  single  women  in 
-said  hoase,  being  dependent  upon  his  estate, 
do  not  create  an  interest  in  them  extending  be- 
yond the  termination  of  his  estate.  There  is 
nothing  else  in  the  will  tending  to  show  an  in- 
tention to  give  a  lifeestate  to  Caroline;  but,  on 
the  contrary,  in  the  devise  of  the  homslead  to 
James,  for  his  life,  the  privily  given  to 
Martha  is  excepted,  while  at  his  death  the  es- 
tate is  devised  to  his  children,  or  brother  and 
.^ters,  as  the  case  may  be,  in  fee  simple,  and 
without  exception. 

We  think,  therefore,  that  after  his  death  she 
had  no  interest  in  the  house  and  farm,  under 
that  clause  of  the  will. 


UAREET  NATIONAL  BANE 
e. 

HEINTZEMAN  &  CO. 

t.  Where  a*debtor  has  made  an  Msii^- 
ment  under  Pub.  Stat.  chap.  387,  g  12, 
for  the  purpose  of  diasolWngan  sbttach- 
ment  pat  upon  his  property,  and  he  has 
acquirad  no  property  shice  the  assign- 
ment, the  conrt  will  not  Mpoint  a  re* 
eelver  of  his  property  under  %  18  of  the 
same  statute. 

3  An  Msipunant*  nnder  §  18,  has  the 
full  effect  of  an  assi^ment  in  Insol- 
▼enoy  and  passes  not  onlv  the  property 
remajning  in  the  hands  of  the  assignor, 
but  all  the  property  conveyed  by  him  in 
fraud  of  his  creditors  or  in  violation  of 
«hap.  887,  and  is  as  effectual  to  avoid  a 
preference  illegally  given  and  received 
as  the  appointment  of  a  receiver  would 
be, 

(Prorldsnoe — ^DeoMeA  January  U, 

PETITION  for  the  appointment  of  a  receiver, 
under  Pub.  Stat.  chap.  257,  ^  18.  Dimiued. 
The  case  is  stated  io  the  opinion. 
Mr.  Arnold  GraoBt  for  petitioner. 
Mmrt.  John  T.  Blodsett  and  Omkt 
Idbplwim,  for  respondents. 


DarfSso.  Ck.  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  the  appointment  of  a 
receiver  of  the  property  and  enects  of  Christian 
C.  Heintzeman  and  Alfred  E.  Tenney,  copar^ 
ners,  alleged  to  be  insolvent.  The  petition  was 
preferred  January  8,  1887,  under  R.  I.  Pub. 
Stat.  chap.  387,  ^  18.  It  sets  forth  that,  De- 
cember 4,  1886,  Heintzeman  &  Tenney,  being 
then  insolvent,  gave  a  mortgage  on  their  prop- 
erty to  the  Rogor  Williams  National  Bank,  to 
B.  I.  N.  B.  B.,  T.  ni. 


secure  an  indebtedness  of  the  Arm,  whereby  the 
bank  was  to  obtain  a  preference  over  other 
creditors.  It  also  sets  fcnrththat.  December  17, 
1886,  Heintzeman  &  Tenney  made  an  assign- 
ment for  the  benefit  of  their  creditors  to  John 
E.  Goldsworthy,  recorded  December  38,  1886. 

It  is  admitted  tliat  the  assignment  was  made 
under  chap.  337,  §  12,  for  the  purpose  of  dis^ 
solving  an  attachment  put  upon  the  property 
of  the  assignors  shortly  before.  Unaer  §  13 
the  assignment  was  effectual  to  convey  all  the 
property  of  the  assignors  not  exempt  from 
attachment,  and  all  property,  if  any,  previously 
conveyed  by  them  m  fraud  of  their  creditors 
and  in  violation  of  chap.  337. 

It  does  not  appear  that  the  assignors  have 
acouired  any  property  since  their  assignment, 
and  therefore  there  would  be  nothing  for  a  re- 
ceiver to  receive  if  one  were  appointed,  unless 
the  appointment  would  vacate  the  asslniment, 
which  we  see  no  reason  for  holding.  Ine  great 
object  of  chap.  387  is  to  secure  the  property  of 
debtors  who  are  insolvent,  for  the  equal  benefit 
of  their  creditors,  discharged  of  all  preferences 
given  or  acquired  during  the  insolvency,  if  the 
provisions  of  the  chapter  are  seasonably  availed 
of. 

It  affords  two  methods  by  which  this  may  be 
accomplished,  one  of  which  may  be  instituted 
by  the  debtor  whose  property  bos  i>een  attached 
or  levied  on.  by  assignment,  under  ^  13,  and 
the  other  of  which  may  be  instituted  by 
the  creditors  by  petition  for  the  appointment 
of  a  receiver,  under  %  13, 

We  see  nothing  to  indicate  that  either  method 
was  intended  to  supersede  the  other,  and  there- 
fore to  appoint  a  receiver  after  an  assignment 
under  g  12  would  be  to  appoint  a  receiver  with 
nothing  to  do,  who  might  create  confusion  by 
undertaking  to  do  something.  This  being  so, 
the  court  will  not  appoint  a  receiver  unless  the 
appointment  is  necesary  to  effect  some  collat- 
eral purpose  which  has  not  been,  and  cannot 
be,  effected  by  or  under  the  asrignment.  The 
petitioners  contend  that  the  appointment  is  ne- 
'■  cessary  forsuch  a  purpose.  They  contend  that 
the  mortgage  to  the  bank  ought  to  be  avoided 
as  a  preference,  that  it  can  only  be  avoided  as 
a  pr^erence  by  proceedings  commenced  against 
the  mortgagors,  under  chap.  887,  within  sixty 
days  after  the  mortgage  was  given,  and  that 
the  assignment  was  not  such  a  proceeding. 

The  provisioo  for  the  avt^dance  of  prefer- 
ences is  ^  15,  which,  as  amended  by  Pub. 
Laws,  March  33,  1883,  chap.  374,  reads  as  fol- 
lows, to  wit: 

"Conveyances  and  payments  made,  securities 
given  by  an  insolvent  debtor  or  by  a  debtor  in 
contemplation  of  insolvency,  within  ^xty  days 
before  the  commencement  of  proceedings 
against  such  debtor  under  the  provisions  of 
13  and  18  of  this  chapter,  shall  be  void  as  to 
all  creditors  receiving  the  same  who  shall  have 
reasonable  cause  to  believe  that  such  debtor 
was  insolvent  at  the  time  of  such  preference, 
and  the  asdgnee  of  such  debtor  may  sue  for 
and  recover  the  same." 

In  the  case  of  Jamaa  v.  Medianki  Natimat 
Bank,  13  R.  I.  460,  decided  In  1879,  this  court 
held,  under  the  Act  tlien  in  force,  that  an  as- 
signment made  by  a  debtor  to  dissolve  an  at- 
taelunent  was  a  proceeding  by  the  debtor  and 
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not  against  him,  since  he  could  make  it  or  not 
as  he  might  prefer.  Under  the  Act  then  in 
force  the  wonfa  to  be  construed  were,  "witnin 
sixty  days  of  the  commencement  of  proceed- 
ings against  sucli  debtor  under  this  Act,"  and 
there  was  nothing  else  to  indicate  an  intent  to 
liave  the  assignment  r^uded  as  a  proceeding 
against  the  assignor.  Horeorer.  there  was 
nothing  in  the  Act  then  in  force  to  indicate 
that  the  assignment  was  intended  to  be  treated 
as  other  than  the  ordinary  voluntary  assign- 
ment. Important  changes  were  introduced  in 
the  Revision  of  1883,  by  virtue  of  which  an  as- 
signment imder  ^  12  now  has  the  full  effect  of 
an  assignment  iu  insolvency,  since  it  passes  not 
only  the  proper^  remaining  in  the  hands  of 
the  assignor,  but  also  all  property  conveyed 

him  10  fraud  of  his  crraitors  or  in  viola- 
tion of  the  provisioDS  of  chap.  287.  The 
language  in  the  provision  for  the  avoidance  of 
preferences  is  also  very  pointed  now.  It  is, 
"conveyances  and  payments  made  *  *  •  within 
sixty  days  before  the  commencement  of  proceed- 
ings against  such  debtor,  under  Uie  provisions 
of  g§  18  and  18  of  this  chapter."  Now  there  is 
no  proceeding  against  such  debtor  provided  for 
by  ^  12,  unless  the  assignment  by  the  debtor 
himself  there  provided  for  can  be  deemed  such 
a  proceeding  within  the  meaning  of  the  words 
alKtve  quotra.  Undoubtedly  it  is  an  extraor- 
dinary use  of  language  to  call  an  assignmeDt, 
Totnntarily  made,  a  prooeeding  agunat  the 
assignor;  out  It  is  our  business,  not  to  criticise 
the  language,  but  to  determine  its  meaning, 
and  we  are  forced  to  hold  that  the  General  As- 
sembly either  lias  so  called  the  assignment  or 
that  "12"  in  the  words  quoted  is  devoid  of 
meaning.  The  former  seems  to  us  to  be  much 
the  more  reasonable  construction;  for  It  com- 
ports perfectly  with  all  the  purposes  of  the 
chapter  and  is  entirely  in  keeping  with  the  con- 
cluding words  of  %  16,  to  wit,  "And  the  assig- 
nee of  such  debtor  may  sue  for  and  recover  the 
same."  These  words  were  not  in  the  original 
Act,  being  added  in  the  Revision  of  1882.  Prob- 
ably the  General  Assembly  thought  that  though 
the  debtor  was  free  to  make  the  assignment  or 
□ot,  yet  that  he  was  nevertheless  under  a  sort 
of  constraint,  inasmuch  as,  if  he  did  not  make 
the  assignment,  the  creditors  would  almost  as 
a  matter  of  course  proceed  u^nst  him  under 
§  18,  and  that  they  therefore  had  warrant 
enough  for  odling  the  assignment  by  him  a 
proofing  ag^nstnim.  Indeed  an  asugnment 
under  §  13,  dianged  as  it  is  from  the  original 
Act,  does  not  differ  in  effect  materially  from 
a  receivership  under  g  18,  the  InsUtntion  of 
which  ia  unquestionably  properly  denominated 
a  proceeding  against  the  debtor. 

Our  conclusion  is  that  the  assignment  was  as 
effectual  to  avoid  the  mortgage  to  the  bank,  if 
the  mortgage  was  a  preference  illegally  given 
and  received,  as  the  appointment  of  a  receiver 
would  be,  and  that  therefore ,  since  the  u>point- 
ment  would  be  useless,  the  potion  for  it  must 
bedtomisBed. 

Petition  (Hamimed. 

198 


0 


Betsey  A.  WILCOX 

V. 

Samuel  B.  WILBUR. 

A  tenajit»twlllofpTeiuise«afi;aliistThon» 
an  ejeetment  Ih  bronght,  is  entitled  to 
protect  his  occupation  by  virtue  of  his 
tenancy,  to  his  umdlord,  who  holds  the 
superior  title. 

(FrovUenoe — ^Dedded  January  15,  UttfTJi 

N  defendant's  exceptions.  Sustained. 
The  nature  of  the  case,  the  facts,  and  ques- 
tions laised,  appear  from  the  opinion. 

Mmrt.  Charles  H.  Pace  and  Franklin 
P,  Owen,  for  defendant,  cited — 
S/'mmaru  v.  Brown,  7  R.  I.  421. 
Mewrt.  Charles  A.  Wilson  and  Thoaaa 
A.  Jenekes,  for  plaintiff. 

Per  Curiam  ; 

This  is  an  action  of  ejectment  in  a  special 
court  of  common  pleas  brought  for  the  posses- 
sion of  certfdn  premises  described  In  the  decla- 
ration, in  which  the  plaintiff  recovered  judg- 
ment. It  is  brought  before  ua  by  bill  of 
exceptions.  It  appears  hy  the  bill  that  in  the 
court  below  the  plaintiff  proved  in  support  of 
her  action  that  slie  bought  the  premises  at  exe- 
cution sale  in  July,  1886,  under  an  attachment 
made  in  October,  1885;  that  on  August?,  1886, 
the  day  on  which  the  writ  in  ejectment  was  is- 
sued and  served,  the  defendant  was  living  upon 
and  occupying  the  premises.  In  defense  the  de- 
fendant introduced  testimony  to  show  that  under 
a  mortcsge  of  the  premises  given  bjr  him  to  one 
AsabefA.  Peck  in  August,  1885,  said  Peck  en- 
tered August  6,  1886,  the  day  before  the  com- 
mencement of  this  suit,  in  the  presence  of  two 
witnesses,  and  took  possession  of  said  premises  as 
mortgagee,  possesion  being  delivered  to  him  by 
the  defendant  in  the  manner  provided  by  Pno. 
Stat.  chap.  176,  g§  4,  5;  and  that  the  certificate 
and  acknowledgment  therein  required  were 
given  by  the  witnesses  and  the  detendant  and 
duty  recorded.  Whereupon  the  defendant,  by 
his  counsel.claimed  that  although  he  was  living 
on  the  premises  be  was  there  only  by  sufferance 
and  permissioa  of  said  Peck.  The  court  ruled 
that  notwithstanding  sidd  proceedings  set  up  by 
the  defendant  the  plaintiff  was  entitled  to  main- 
tain her  action,  and  directed  a  verdict  for  the 
plaintiff.  The  question  is  whether  the  ruling 
was  correct.  We  thlok  it  was  not.  It  being 
proved  that  the  defendant  had  delivered  pos- 
session to  Peck  as  aforesaid,  the  Jury  might 
well  infer  that  his  remaining  in  occupation  was 
merelv  permissive,  in  pursuance  of  an  under- 
standing, tacit  or  expressed,  between  him  and 
Peck,  and  if  such  was  the  relation  between 
them  it  was  the  relation  of  landlord  and  tenant, 
the  defendant  being  tenant  at  will  to  Peck. 
Johnton  v.  Johnton.  18  R.  I.  407. 

This  being  so,  under  the  deciaon  in  Annunu 
V.  Brown,  7  R  I.  427,  the  defendant  was  en- 
titled to  protect  bis  occupation  by  virtue  of  his 
tenancy  to  Peck,  who  held  the  superior  title. 

Exceptiont  euitained. 
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ANI>-BLAJST  FILE  SHARPENINa  CO., 

V, 

Asa  a  FABSONS. 

,  Under  the  FaetorisinK  Proeesa  Act  of 

this  State,  which  pro^des  that  "where 
a  debt  is  due  from  any  person  to  such 
defendant'^  it  may  be  attached  by  this 
process  (Gen.  Stat.  S97,  S  2),  the  word 
"  dae  "  is  not  used  in  the  restricted 
eenae  of  payable,  but  imports  an  exist- 
ing obli^tion. 

.  Where  the  owaer  of  a  patented  pro- 
cess eoDstitntad  another  his  Ment  to 
mU  UeeoMs  and  shop  rights  for  ite  use, 
the  a^nt  not  to  receive  any  .money,  but 
to  cause  the  machines  sold  to  be  paid 
for  by  drafts  on  New  York,  drawn  by 
the  purchaser  and  payable  to  the  pa- 
tentee, and  was  to  receive  for  bis  ser- 
vices and  expenses  liis  commissions  only, 
from  the  proceeds  of  the  sale  of  a 
license,  after  payment  for  the  Uoenae  to 
the  patentee,  and  the  a^ent  obtained  a 
contract  with  a  railroad  company  and 
placed  a  machine  in  its  works,  to  be 
paid  for  by  installments,  and  the  per- 
centaffe  due  to  the  attent  was  paid  to 
him  the  same  day,— J?''^,  that  there 
was  BO  debt  dae  froai  the  patentee  to 
his  eiTfint  on  that  day.  the  payment  to 
pateuee  being  a  condition  preoedentto 
any  UaUlity. 

(Hartford  Filed  Deoember  -,  USB.) 

A  PPEAL  from  a  judgment  of  the  Fairfield 
^  auperior  Court  m  favor  of  defendant  in  a 
<fi.  fa.  upon  a  proceas  of  foreign  attachment. 

The  facts  amear  in  the  opinioD. 

■Ifr.  J.  O.  €»amberlaia«  for  plaintiff,  ap- 

DelUnt: 

TMa  remedy  afforded  for  the  coUection  of 
lebts  is  one  which  is  to  be  regarded  with  favor 
a  this  State,  and  the  object  to  be  obtained — 
umely,  the  persuasion  of  ao  unwiUing  debtor 

pay  his  honot  obligations— should  not  be 
Meated,  unless  some  very  plain  rule  of  law 
presents  an  insurmountable  obstacle. 

Treadica^  v.  Andrews,  30  Conn.  894 ;  Sy- 
'wttr  V.  0(w  River  School  DiHriet,  58  Conn. 
ilO. 

Following  this  rule,  our  courts  have  been 
niicb  more  strin^nt  in  the  construction  of 
vhat  is  a  debt  which  might  be  attachable  than 
those  of  any  other  Stat^  and  tot  that  reason 
:»Bes  from  other  Jurisdictions  have  but  little 
'eight  as  precedents;  and  we  find  in  accord- 
uce  with  this  spirit  that  the  court  in  Thamp- 
•m  T.  Stewart,  8  Conn.  182,  has  decided  tbat 
proper^  held  as  collateral  might  be  attached, 
(hoDgh  possiUy  no  benefit  could  ever  arise 
nom  it  to  attached  debtor.  And  aj^n,  in 
uaev.  PniteetionL.ltui.  Cb.  9Conn.4^,  itwas 
vtUtd  that  an  unadjusted  claim  upon  an  in- 
omooe  policy  was  the  sat^ect  of  attachment; 
com. 


'  and  in  (Mver  v.  Pari^,  31  Conn.  413,  that  a 
debt  due  upon  a  negotiable  note  was  also  liable 
to  be  taken  in  the  same  way. 

Each  of  these  points  has  been  decided  the 
other  way  in  the  States  which  have  a  sta^te 
permitting  this  kind  of  an  attachment. 

Faviknerv.  Watera,  11  Pick.  474;  Wood  v. 
Partridge,  11  Mass.  488 ;  Oavi*  v.  Datia,  49 
Me.  283;  Wilton  v.  Wood.  S4  Me.  138;  Meaekam 
V.  McGorbiU,  48  Mass.  853. 

This  is  due  partly,  perhaps,  to  the  language 
of  our  statute,  which  is  the  most  simple  of  any 
upon  the  books. 

Gen.  Stat.  p.  397. 

The  bulk  of  the  others,  if  not  all  of  them, 
contain  a  provision  similar  to  that  of  Massa- 
chusetts, that  the  debt  shall  be  due  absolutely 
and  without  any  coDtingency. 

Mass.  Stat.  p.  1054,  ^  25 ;  Me.  Rev.  Stat. 
1841,  §^119.  48-68. 

This  contiogency  is  discussed  in  several  of 
the  States  where  it  forms  part  of  the  statute, 
and  even  in  those  States  a  decided  effort  has 
been  made  to  modify  its  force  in  favor  of 
honesty  and  justice,  and  as  narrow  a  construc- 
tion placed  upon  the  expressions  as  possible. 

Hence  in  Maine  it  lias  been  decided  that  it  is 
not  tme  tbat  one  cannot  be  charged  as  trustee 
unless  an  action  could  be  maintained  against 
him  by  the  principal  debtor  (i^apU$  v.  mipla, 
4  Ore^.  582;  Whitney  v.  Munroe.  19  Me.  44); 
and  also  that  the  contingency  named  in  the 
statute  must  be  such  as  to  preclude  the  right 
of  the  debtor  to  call  the  trustee  to  account, 
and  not  such  as  might  defeat  his  right  to  a 
recovery  upon  the  accounting.  {Cutter  v.  i%r- 
Hm,  47  Me.  657;  EUit  v.  Qoodnovp.  40  Vt.  340; 
Downer  v.  Curtie,  3S  Tt.  664). 

In  the  latter  case  the  court  says  tfa^  were  it 
not  for  the  prohibition  of  the  statute,  debts  not 
absolutely  due,  but  depending  upon  a  contio- 
gency, might  be  attached. 

EUig  V.  Goodnow,  40  Vt.  240. 

No  such  provision  appears  in  our  statute, 
and,  following  its  plain  wording,  it  has  been 
decided  that  debts  due,  subject  to  be  defeated 
by  a  contingency,  may  be  attached, 

Thon^Monv.  Stewart,  3  Conn.  182;  Knox  v. 
Protection  L.  Im.  Co.  9  Conn.  488;  Culrer  v. 
Parieh,  21  Conn.  408. 

This  position  is  not  altered  by  Goburn  v.  City 
of  Harford,  88  Conn.  290,  or  Curtie  v.  Ahord, 
45  Coon.  569;  for  in  each  of  these  cases  there 
was  an  entire  contract,  onlv  a  portion  of  which 
had  been  performed  by  the  defendant  at  the 
time  of  service. 

By  the  language  of  our  statute  it  was  intend- 
ed to  reach  ml  debts  in  regard  to  which,  at  the 
timeof  the  service,  the  defendant  had  performed 
all  the  labor  which  be  had  contracted  to  per- 
form, and  transferred  all  the  titles  and  rights 
which  he  had  agreed  to  transfer,  even  though 
tiiat  debt  might  be  subsequentiy  defeated  ot- 
the  happening  of  some  contlo^ncy  for  wbicu 
the  defendant  was  not  responsible,  and  against 
which  no  effort  which  be  had  contracted  to 
furnish  would  be  of  any  avail. 

Goodman  t.  Meriden  Britaimia  Co.  00  Conn. 
188. 

Courts  are  not  faiclined  to  construe  the  stipu- 
latioos  of  a  contact  as  ccmditions  precedent, 
uidess  compelled  by  the  language  (h  the  con- 
tract plainly  expressed. 
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Fhmt  St.  etc.  B.R.  Co.  v.  Butler,  60  Cal.  577. 

Mema.  Btodda,rd.  Bishop*  &  Havi* 
land)  f or  def eodant,  appellee: 

The  right  of  this  plaiotiff  to  recover  in  this 
actton  depeD(&  upon  the  state  of  the  claim  of 
Ryan  against  Parsons  at  the  precise  time  of 
the  service  of  the  garnishee  process ;  upon 
wfaetiier  or  not  Ryan,  at  that  time,  owned  such 
a  debt  against  Parsons  tliat  be  could  have  main- 
taiiwl  an  action  against  Parsons  for  Its  recov- 
ery. 

Waples,  Attacb.  &  Gam.  198;  Martz  v.  De- 
troit F.  &  M.  Ins.  Go.  28  Mich.  204;  Thorp  v. 
Proton,  42  Mich.  511;  Kettle  t.  Edneif,  21  Vt. 
805. 

That  the  ^rties  to  this  contract  between 
Parsons  and  Ryan  clearly  intended  that  the  re- 
ceipt of  the  money  for  this  sale  should  be  a  con- 
dition precedent  to  the  arising  of  any  obligation 
on  the  part  of  Parsons  to  Ryan,  appears  from 
a  consideration  of  this  contract  under  the  rule 
laid  down  by  this  court  in  Leonard  v.  Dyer,  26 
Conn.  172,  and  again  confirmed  in  Curtit  v. 
Alvord^  45  Conn.  S71,  where  the  court  says 
"that  Uie  question  whether  covenants  are  to 
be  held  dependent  or  independent  of  each  other 
is  to  be  determined  by  the  intention  of  the  par- 
ties as  it  appears  on  the  instniment,  and  by  ap- 
plication of  common  sense  to  each  particular 
case;  to  which  intention,  when  discovered,  all 
technical  forms  must  give  way." 

Also  see  2  Pars.  Cont.  6th  ed.  p.  627,  where 
the  author  says:  "Indeed,  courts  seem  toagree 
of  late  that  the  decision  must  always  depend 
upon  the  intention  of  the  parties,  to  be  collected 
in  each  particular  case  from  the  terms  of  the 
agreement  itself,  and  from  the  subject-matter 
to  which  it  relates." 

Kettie  T.  Hameg,  21  Vt.  805 ;  Meeeh  v.  En- 
lign,  49  Conn.  203. 

In  the  last  case  the  court  says:  "And  it  is  a 
necessary  part  of  the  rule  itself  that  the  courts 
will  not  so  construe  and  enforce  a  contract  as 
to  bring  about  a  result  not  expressed  in  the 
contract  and  not  intended  by  the  parties." 

In  Gurtie  v.  Aitord,  46  Conn.  570,  in  con- 
struing the  contract  and  covenants  and  the  in- 
tention of  the  parties,  the  court  considers  where- 
in  lies  the  value  of  the  contract  to  the  party 
promising  to  pay. 

It  was  proved,  and  appears  as  a  part  of  the 
finding,  tfaat  Parsons  "at  all  times  regarded  and 
considered  the  actual  receipt  of  money  by  him- 
self, through  the  procurement  of  said  Ryan,  as 
a  condition  mecedent  to  any  obligation  on  his 
part  to  s^d  Ryan." 

It  does  not  appear  that  Ryan  regarded  the 
contract  in  any  other  light,  and  in  view  of  the 
facts  and  acts  of  the  parties  it  is  reasonably 
presumed  that  be  did  not. 

In  Jordan -v.  Dyer,  MNi.  104,  the  court  says: 
"It  is  a  rule  of  law,  no  less  than  of  morals,  that 
what  ia  expected  by  one  party  to  a  contract, 
and  known  to  be  so  expected  by  the  other,  is  to 
be  deemed  a  part  or  condition  of  the  contract." 

That  a  contingent  liability  on  a  contract  af- 
fords no  groima  for  garnishment  does  not  ap- 
pear to  be  disputed  by  any  authorities. 

Waples,  Attach.  &  Gam.  pp.  197,  201- 
208;  Drake,  Attach.  &  Gam.  g§  545,  561,  569; 
Fiteh  V.  Waiie,  6  Conn.  122;  Cbfrum  v.  Har^firrd, 
88  Conn.  290;  Chtrtit  v.  Alvord,  45  Conn.  669; 
Bwrke  v.  Whiteomb.  18  Vt  421 ;  Kettle  r.  Bar- 


fxy,  21  Vt.  304;  Dovmer  v.  Ourtit,  25  Vt.  654; 

V.  Bolie,  61  Mich.  118;  T^ftorp  v.  Preston. 
43  Mich.  611;  Hiteheoek  y.  Miller,  ^mch.O0S: 
Larrabee  v.  Walker,  71  Me.  441 ;  WtUiame  v. 
Mareton,  20  Mass.  65;  Meaeham  v.  ifeOorbitt, 
48  Mass.  853;  Hancock  v.  Ootver,  90  Mass.  187; 
KuMht  V.  Bowley,  117  Mass.  551. 

W  hen  the  person  sought  to  be  held  as  trustee 
or  garnishee  has  in  bis  possession,  custody,  and 
control,  at  the  time  of  the  service  of  sutui  pro- 
cess, rights  of  collecting  money  or  funds,  apart 
or  the  whole  of  which  shall  belong  to  a  third 
party  when  collected,  but  are  not  yet  collected, 
though  due  and  payable,  and  in  the  absence  (rf 
the  special  reservation  and  agreement  that  be 
be  not  liable  to  pay  over  the  money  or  any  part 
thereof  until  after  such  money  is  received  by 
him,  it  has  been  repeatedly  held  that  such  per- 
son could  not  be  charged  as  tiiutee  or  gar- 
nishee. 

MeacAam  v.  McCorbiU,  48  Man.  3S3;  WO- 
liamav.  Martton,  20  Mass.  65;  Knight  v.  &w- 
ley,  117  Mass.  651;  Clark  v.  Vile»,  33  Me.  83. 

A  consideration  of  the  case  of  Qoodmmn  t. 
Meriden  Britannia  Co.  50  Coim.  189,  cannot 
but  tend  to  strengthen  the  case  of  this  defend- 
ant. Parsons,  and  lead  to  the  conclusion  thai 
on  Decembers,  1882,  there  was  no  debt  or  obli- 
gation on  the  part  of  I^rsons  to  Ryan  that 
could  be  reached  by  attachment 

Until  after  this  money  or  fund  bad  been  re- 
ceived by  Parsons,  it  cannot  be  held  tbat  he  was 
indebted  to  Ryan. 

Brown  v.  DutUm,  63  Mass.  313. 

Carpenter.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  In  eefrefaeiae  upon  a 
procesa  of  foidgn  attachment,  aUegiog  trattbe 
defendant  was  mdebted  to  one  Ryan  at  the  time 
the  process  In  the  orif^nal  suit  was  served.  The 
answer  denies  such  indebtedness.  The  supe- 
rior court  found  the  issue  for  the  defendant, 
and  the  plaintiff  appealed. 

In  May,  1883,  the  defendant,  who  was  the 
owner  of  a  patented  invention  for  sharpening 
files,  constituted  Ryan  his  agent  on  certain 
spedfled  terms,  and  within  certain  limits,  to 
sell  licenses  and  shop-rights  to  use  the  inveatiiM 
on  the  line  of  railn^  companies.  Ryan  was 
not  to  collect  or  receive  any  money  for  the  sale 
of  licenses  or  machines,  but  was  to  cause  the 
same  to  be  paid  for  by  drafts  on  New  York, 
drawn  by  the  purchaser  and  payable  to  the  de- 
fendant; and  was  not  to  make  any  failla,  orcon- 
tract  any  against  the  defendant,  but  was  to  pay 
all  his  own  expenses,  and  receive  for  his  ser- 
vices and  exp^ises  only  the  commisriona  pro- 
vided for.  The  conbact  then  provides  as  f<^ 
lows:  "The  party  of  the  second  part  (Ryan)  is 
to  be  paid  by  the  party  of  the  first  part  (Pkr- 
Bons)  a  commission  of  fif^  per  cent  on  milean 
of  track  of  railroad  in  the  territory  of  Asa  S. 
Parsons,  thirty-five  per  cent  on  length  of  road- 
bed (miles)  in  the  territory  of  the  Sand  Blaat 
File  Shaipening  Company,  and  thirty-three  and 
one  third  per  cent  on  mileage  of  track  in  the 
territory  of  William  A.  Foster,  from  tike  pro- 
ceeds of  the  sale  of  a  license  to  a  railroad  com- 
pany, within  ten  days  after  the  party  of  theflm 
part  leoelTM  payment  for  the  llcaae  atdd  and 
machine  or  machiiies  furnished,  wbfch  sum  is 
to  be  p^ment  in  full  for  all  serrioei  and  cz- 
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enses  of  the  party  of  the  second  part  under 

aereemait." 
Acuig  under  this  uneement,  Ryan,  on  the 
1st  day  of  Augpst.  WSH,  obtained  a  contract 
nxh  the  New  York,  Lake  Erie,  &  Western 
Uilroad  Compaoy,  and  placed  a  machine  in 
leir  works.  That  contract  was  between  the 
ulroad  company  and  Parsons,  and  provided 
lat  the  railroad  company  should  pay  to  Par- 
ws  the  sum  of  $8,600,  in  three  iDStailmentsof 
1,200  each,  by  draft  on  New  York,  payable 
1  the  order  of  Asa  S.  Parsona,  in  three,  six,  and 
ine  months  after  date. 

The  first  installment  was  paid  December  7, 
and  the  percentage  thereof  due  to  Ryan 
ras  paid  to  him  on  the  same  day.  The  next 
ay,  December  8.  the  second  and  third  instatl- 
Knta  being  unpaid,  the  factorizing  process  was 
erred. 

The  sole  question  in  this  case  is  whether 
here  was  any  debt  due  from  Parsons  to  Ryan 
o  that  day.  We  think  it  is  very  clear  that 
here  was  not.  The  contract  carefully  excludes 
nj  indebtedness  before  Parsons  receives  a  draft 
n  Sew  York.  Ryan  is  "  to  receive  for  his 
orioes  and  expenses  only  the  commissions 
neinafter  provided  for;"  and  those  commls- 
aom  are  payable  "from  the  proceeds  of  the  sale 
tS  a  license  to  a  railroad  company."  Not  only 
«as  the  event  prescribed  on  which  alone  the 
ietA  was  to  come  into  existence,  but  the  very 
'and  from  which  it  is  to  be  paid  is  definitely 
ized  by  the  contract.  Ttie  payment  to  Parsons 
ns  a  condition  precedent  to  any  liability. 
[Tntil  snch  payment  there  was  no  debt.  It  is 
oalike  an  existinjj  debt  which  is  Ual^  to  be  de- 
feated by  a  condition  subsequent.  The  statute 
$,  that  "where  a  debt  is  due  from  any  person  to 
mch  defendant,"  it  may  be  attacuad  by  this 
aroceas.    Gen.  Stat.  p.  &7,  §  3. 

The  word  "due"  is  not  used  in  the  restricted 
Koaeof  "payable,"  but  it  does  import  an  exist 
ioff  or "' 


it*  no  eiror. 
In  this  o|rinkm  the  other  Judges  concuTred. 


Haria  A.  MEAD, 
«. 

Henry  JOHNSON. 

1'  To  maintain  repleviii,  the  plaintifT 
must  have  a  general  or  special  property 
in  some  particular  goods,  which  must  be 
described. 

2>  The  action  of  replevin  is  founded  on 
tott  There  must  be  a  tortious  taking 
or  detention  of  property;  a  mere  breach 
of  contract  is  not  sufficient;  hence  it  is 
no  remedy  to  enforce  a  contract  or 
recover  damages  for  its  nonperform- 
ance. 

3-  Where  defendant  bad  agreed  to  deliver 
hmndy  of  a  certain  quality  to  plaintiff, 
bat  it  had  never  been  separated  from 
other  brandy  and  set  afjart  for  plaintiff, 
sod  defendant  had  not  in  his  possession 
soy  bnndy  except  that  of  a  bi^er  proof, 
the  aettooi  of  replevin  does  not  lie. 

(AMaUl  FiM  Deoemher  IT.  UaS.) 


APPEAL  by  plaintiff  from  a  Judgment  of  (he 
Court  of  Common  Pleas  of  Fairfield  Coun- 
ty in  favor  of  defendant.  Affirmed. 

Replevin  for  28  gallons  of  cider  brandy, 
brought  by  appeal  from  a  justice  of  the  peace 
to  the  court  of  common  pleas  and  tried  before 
Hall,  J.,  who  found  the  facts  and  rendered 
judgment  thereon  for  the  defendant. 
The  case  is  fully  stated  in  the  opinion. 
Mettn,  T»ylor  *  Tmylor*  for  plaintiff,  ap- 
pellant: 

The  action  of  replevin  at  common  law  has 
been  bo  extended  by  our  statute  that  the  ouly 
facts  necessary  for  the  plaintiff  to  prove  in  or- 
der to  maintain  her  action  is  that  the  defend- 
ant has  detained  property  which  plaintiff  was 
entitled  to  immediate  possession  of,  and  in 
which  he  has  a  general  or  a  special  property. 

Gen.  Stat.  Rev.  1875,  p.  484.  §  1;  Upencer  v. 
J2t)A«-i»,42Conn.75. 

If  the  defendant  intends  to  deny  that  he  de- 
tained the  goods,  be  should  have  filed  a  dis- 
claimer with  his  general  denial. 

Gen.  Stat.  Rev.  1876,  ^  6,  p.  486. 

The  same  rule  of  pleadings  prevailed  under 
the  Revision  of  1866,  where  the  language  in 
tins  psrticular  was  almost  identical  with  the 
Reviaon  of  1876,  and  from  which  the  last-named 
statute  is  copied  or  taken. 

San^  V.  Ooldtmith,  41  Conn.  578-681. 

The  same  is  true  under  the  statutes  of  Maine. 

DiUingham  v.  Smith,  30  Me.  870. 

The  principles  underlying  both  the  action  of 
trespass  and  trover — or  conversion,  as  it  is  now 
called  under  our  Practice  Act^-^ire  substanti- 
ally the  same,  and  when  trover  can  be  main- 
tained for  die  unlawful  omversion  of  goods,  re- 
plevin will  also  lie. 

Satctdle  v.  RoUint,  38  He.  196;  Ba^tDard  v. 
Warren,  27  Me.  458. 

That  replevin  can  be  maintained  for  property 
wrongfully  converted,  see — 

Sayteara  v.  Warren,  mora. 

A  sjrmbolical  delivery  en  the  article  bargained 
for  is  suflSdent  to  transfer  the  title  to  the  pur- 
chaser and  enable  him  to  maintain  replevin  for 
the  property,  even  taking  the  same  out  of  a 
common  mass  of  the  same  kind  and  quality  as 
his  own,  as  in  Gardner  v.  Dutch,  0  Mass.  426- 
480,  and  Rich  v.  Ryder,  105  Mass.  806-810, 
which  cases  hold  that  there  is  no  necesdty  of 
seraration  from  the  common  mass. 

The  apples  delivOTed  by  the  plaintiff's  agent 
to  the  defendant  were,  by  the  custom  of  the 
trade,  treated  as  still  continuing  to  be  the  prop- 
erty of  the  plaintiff,  the  defendant  merely  be- 
ing employed  to  extract  the  intoxicating  qual- 
ities from  the  apples  into  cider  brandy,  and  if 
the  defendant  mmgled  the  cider  brandy  made 
from  the  plaintiff's  apples  with  his  own  dder 
brandy,  or  converted  it  to  his  own  use,  he  can- 
not now  be  beard  to  claim  that  it  cannot  be 
identified,  because,  if  he  made  the  confusion  of 
goods  without  the  plaindfl'sconsent,  he  cannot 
take  advantage  of  it. 

1  Storv,  Eq.  g  628;  Story,  Ag.  §  206;  HaH 
V.  Ten  Byck,  2  Johns.  Ch.  63. 

The  finding  fails  to  show  affirmatively  any 
consent  by  the  plaintiff  or  her  a^nt  allowing 
the  defendant  to  dispose  of  her  oder  brandy  or 
mingle  it  with  hisown.  In  the  eye  of  the  law 
38  ^lons  of  the  dder  brandy,  owned  and  in 
the  possession  of  the  defendant  at  the  time  of 
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the  demand,  was  the  property  of  the  plaintiff, 
and  tbat  it  was  mingled  with  other  property 
did  not  pFerent  its  bring  replevied. 

Gardner  v.  Dutch,  and  Ihch  v.  Ryder,  tupra. 

There  are  maQv  cases,  not  near  as  strong, 
which  hold  that  the  defendant  would  be  estop- 
ped. The  leading  English  cases  of  Knights  v. 
Wiffen,  L.  R  5  B.  660;  Haicei  v.  Watmn,  2 
Bam.  &  C.  540;  WoodUi/  v.  Coventry,  9  Jur.  N. 
8.  548 ;  Stonard  t.  Dunkin,  2  Camp.  844,  all 
ably  reviewed  in  Bigelow,  Estop,  pp.  571-675, 
the  hut  two  cases  brang  quite  similar  to  the  one 
at  bar.  To  the  same  dfoct  are  the  American 
cases. 

Mr.  J.  Belden  Hurlbntt,  for  defendant, 

appellee: 

The  action  of  replevin  being  for  a  specific 
thing,  it  must  exist  as  such  in  order  to  main- 
ly the  action,  and  this  the  plaintiff  must  prove, 
and  f^Ied  to  do. 

Spencer  v.  Roberta,  42  Conn,  76 ;  Soger  v. 
Blain,  44  N.  Y.  445;  Gravea  v.  Dudley,  20  Id.  78. 

The  action  will  not  lie  for  property  am- 
tracted  for  and  agreed  to  be  delivered. 

Low  V.  Freeman,  12  111.  467. 

Nor  for  property  manufactured  to  order  un- 
til it  is  completed  and  delivered. 

Updilx  V.  Henry,  14  111.  87» ;  Beektoith  v. 
PhiOw,  15  Wis.  233:  PettengiU  v.  M&rria,  4? 
He.  109;  Wheder  v.  Allen,  SI  N.  Y.  43;  Sliaw 
T.  Smith,  48  Conn.  806. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  in  the  basinesa  of  making 
cider  and  distilling  cider  brandy.  The  plain- 
tiff furnished  him  with  apples  and  money,  for 
which  he  agreed  to  deliver  to  her  98  gatlooB  of 
proof  cider  brandy.  There  was  no  agreement 
that  the  brandy  should  be  made  from  the  ap- 
ples so  furnished,  and  it  does  not  appear  that 
these  apples  were  made  into  brandy  at  all.  At 
the  time  the  suit  was  brought  the  defendant 
had  no  proof  bnuidy,  but  had  more  tiuui  28  gal- 
lons above  proof,  xbeofflcerrepleviednogo^ls, 
but  served  the  process  as  an  attachment. 

The  defendant  for  answer  denied  the  allega- 
tions of  the  complaint. 

Upon  the  trial  in  the  court  of  common  pleas 
the  plaintiff  claimed  that  the  action  of  replevin 
was  the  proper  remedy  upon  the  facts  proved, 
and  that  she  was  entitled  to  recover  under  the 
ninth  section  of  the  statute  with  regard  to  re- 
plevin. Gen.  Stat.  p.  487.  The  defendant 
claimed  otherwise.  The  court  overruled  the 
claims  of  the  plaintiff  and  rendered  judgment 
for  the  defendant.   The  plaintiff  appealed. 

The  main  question  in  tbe  case,  and  the  only 
one  we  have  occasion  to  consider,  as  the  view 
we  take  of  tbat  disposesof  the  case.  Is  whether, 
Qpon  the  facts,  replevin  is  the  |>roper  remedy. 

Prior  to  186S,  writs  of  replevin  were  allowed 
in  this  State  only  to  recover  cattle  or  other  ani- 
mals impounded  and  goods  attached.  Comp. 
1864,  p.  140.  g  253.  In  1863  (Sess.  Laws  1863, 
p.  45)  die  action  was  extended  to  any  goods 
which  were  unlawfully  detained  from  the 
owner  or  other  person  entitled  to  the  jposses- 
don.  The  statute  now  in  force  is:  "  The  ac- 
tion of  replevin  may  be  maintained  to  recover 
any  goods  or  chattels  in  which  the  plaintiff 
has  a  general  or  special  property  with  a  right 
to  thtoT  immediate  posarasion,  and  which  are 
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wrongfully  detained  from  him  in  any  i 
etc.   Gen.  Stat.  p.  484. 

Obviously  the  plaintiff  must  have  a  general 
or  special  property  in  some  particular  goods, 
which  must  be  described.  Bouvio'says:  "The 
chattel  also  must  possess  indicia  or  earmark^ 
by  which  it  may  be  distinguished  from  all 
others  of  the  same  description;  otherwise  tbe 
plaintiff  would  be  demandrag  of  the  law  what 
it  has  not  in  its  power  to  bestow.  Replevin 
for  loose  money  cannot  therefore  be  maintained; 
but  it  may  be  supported  for  naoney  tied  up  in 
a  bag.ancl  taken  in  tbat  state  from  the  plainUfl." 

The  case  does  not  show  that  the  plaintiff  ever 
owned  or  had  a  special  property  in  any  <^der 
brandy.  The  most  that  it  shows  is  that  the  de- 
fendant had  agreed  to  deliver  brandy  of  a  cer- 
tain quality  to  the  plaintiff;  but  it  had  never 
been  separated  from  other  brandy  and  set  mput 
for  the  plaintiff;  indeed  it  does  appear  that  tbe 
defendant  himself  had  no  snch  brandy  in  his 
possession.  He  had  brandy  in  bis  possession, 
of  higher  proof.wbich  could  have  been  reduced 
to  tbe  quality  which  the  contract  called  for. 
But  berore  any  title  can  rest  in  the  plaintiff  it 
must  be  reduced,  and  the  required  quantity 
must  at  least  be  set  apart  for  the  plaintiff's  use. 
TUs  the  law  cannot  do. 

The  action  of  replevin  Is  founded  in  tMt. 
There  mtist  be  a  tortious  taking  or  detention  of 
pr^wrty;  a  mere  breach  of  contract  ia  not 
sufficient.  Hence  it  is  no  remedy  to  enforce  a 
contract  or  recover  damages  for  its  nonper- 
formance. This  was  clearly  so  under  the  old 
practice,  and  that  fa  anafledted  1^  tiie  Practioe 
Act,  %  83,  p.  9.  This  suit  seems  to  have  bees 
instituted  originally  for  the  sole  purpose  of 
enforcing  specifically  a  contnuA,  and  to  have 
been  prosecuted  solely  for  the  purpose  of  recov- 
ering damages  for  its  breach. — a  manifest  de- 
parture from  the  object  of  a  replevin  suit. 

The  plaintiff  claims  that  the  ninth  section  of 
the  Replevin  Act  applies  to  the  case  and  gives 
her  a  right  to  a  judgment.  The  clause  relied 
on  is  as  follows:  "If  any  of  the  property  de- 
scribed in  tbe  writ  Is  not  replevied,  but  tbe 
plaintiff  proves  a  general  or  npedal  pnq>erty 
therein  with  a  right  to  its  immecUate  pos8e«<ui, 
and  that  it  is  wron^ullv  detained  by  tbe  de- 
fendant, and  claims  full  damages  ibsreSor,  the 
value  of  such  property,  with  damages  tor  its 
detention,  may  be  indiided  in  any  judgment 
which  tbe  plaintiff  may  recover;  and  it  shall 
be  so  stated  upon  the  record." 

Here  the  plaintiff  encounters  the  same  inrar- 
mountable  obstacle;  she  has  failed  to  prove  a 
general  or  special  property  in  the  goods  de- 
scribed. The  same  inherent  vice  remains. — an 
attempt  to  recover  damages  for  a  breach  of 
contract  in  an  action  of  replevin.  That  statote 
was  not  designed  to  extend  the  action  oi  re- 
plevin to  a  case  like  this. 

There  i»  no  error. 

In  this  opinion  the  other  Judges  coDcarred. 


TOYTN  OF  HAMDEN 

Nathan  P.  MERWIN.* 

1.  Under  the  Practice  Act,  all  demni 
must  distinctly  specify  the  reasons  why 
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the  pleadings  demurred  to  are  insnffl- 
dent. 

'3.  Where  a  eontra«t  ■  Im  ambig^ona — 

susceptible  of  a  construction  which 
would  make  it  illeRal  as  well  as  one 
which  woold  make  it  lesral— It  should 
have  the  IwaleonstraetSon;  illegality 
Is  never  to  he  presumed. 
^.  A  eontr»et  for  the  aopport  of  an  il- 
legittauita  ehild,  which  refers  to  the 
statute  for  the'ainount  and  duration  of 
liability  for  sucb  support  under  it,  is  not 
void  for  uncertainty. 

4.  A  cl»aM  in  the  contract  reanirlngp  no- 
tice  of  legal  proceeding,  neld  to  ap- 
ply to  proceedings  to  compel  defendant 
to  support  the  illegitimate  child,  and 
not  to  a  suit  brought  for  a  breach  of  the 
contract. 

5.  In  an  action  for  damages  for  breach  of 
acontract  the  ad  danmam  elaase  of  the 
complaint  ^vama  the  Juriadiction  of 
the  court  as  to  amount,  and  not  what 
the  plaintiff  recovers  on  the  trial. 
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CASE  reserved.  Oomptainta^udgedtuffleieHt. 
Action  on  a  contract.  Heard  on  demurrer 
tothecomplaini  in  the  Court  of  Common  Pleas 
before  Studley,  J.,  and  reserved  for  theconsid- 
«ratton  and  advice  of  the  Supreme  Court  of 
Errors. 

The  case  is  stated  in  the  opinion. 

Maart,  AlUnj^  *  Webtf*  for  plaintiff: 

liie  broad  purpose  and  undertaking  of  the 
■contract  was  that  the  illegitimate  pauper  child 
should  "not  be  or  become  a  cbarge  or  expense 
to  the  town  of  Hamden. "  It  is  no  objection  to 
the  validity  of  the  contract  that  the  questions 
-of  fact  to  be  settled  in  order  to  enforce  it  are 
•difBcult  of  ascertainment. 

aeUiek  V.  HaU.  47  Conn.  274. 

This  contract  was  accepted  as  the  "sufficient 
flefmrity  offered  to  indemnify  the  town  against 
all  expense  for  the  support  of  the  child,^  pro- 
vided for  by  S  4  of  the  Bastardy  Act  (Rev. 
Stat.  470). 

The  language  of  the  contract  is  that  of  tbe  de- 
fendant, and  n  should  be  construed  as  tbe  town 
andentood  it  to  mean  (especially  as  tbe  de- 
fendant also  understood  it),  »'.  e.,  to  protect 
the  town  against  any  expense  on  account  of  the 
■child. 

JKWnff  V.  Shtrtetant,  41  Conn.  178, 188;  Hine 
V.  Jioberts,  48  Conn.  287,  270. 

We  claim  and  seek  to  recover  the  expense  in- 
■curred  in  burial  as  well  as  the  expense  incurred 
by  the  support  of  the  child  while  living  ;  and 
we  say  that  this  entire  expense  is  contemplated 
and  included  in  the  contract  It  Is  our  claim 
that  tests  the  jurisdiction,  and  not  the  amount 
10  be  recovered. 

Newtown  v.  Ikmhury,  8  Conn.  658 ;  NicheU 
V.  Hcutingt,  85  Conn.  649;  Oreiher  v.  Kloek,  fSH 
Conn.  183,  186. 

Had  we  divided  the  suit  into  two  parts  we 
would  have  encountered  the  doctrine  laid  down 
in  Burntt  v.  Bdfy,  47  Conn.  825. 

The  defendant  has  not  raised  in  the  record 
the  ot^ection  that  the  contract  Is  against  public 
policy.   He  has  not  assigned  it  as  a  groimd  of 
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demurrer.  If  he  had  intended  to  make  this 
claim,  he  should  have  distinctly  specified  it  as 
a  reason  "why  the  pleading  demurred  to  is  in- 

Bufflcient." 

Practice  Act,  §  3. 

Mewra.  Caae,  DenUn|f  ft  Ely,  for  defend* 
ant: 

The  agreement  of  tbe  defendant  was  made  in 
consideration  of  the  plaintiff's  promise  to  sup- 
press an  inquiry  into  the  commission  of  an  of- 
fensc,  and  his  promise  to  "stifle  a  public  prose- 
cution," and  therefore  is  void. 

WtOnidge  v.  Arnold,  21  Conn.  424;  MeMahon 
V.  Smith,  il  Conn.  221 ;  Btna/mrgk  v.  8amn«r, 
9  Vt.  28;  Shaw  v.  Beed,  80  Me.  105. 

This  question  can  be  raised  under  the  first 
reason  assigned  for  tbe  demurrer  to  plaintiff's 
amended  complaint,  viz. ;  Tbe  matters  and  al- 
legations therein  contained  are  insufficient  in 
law  to  entitle  tbe  plaintiff  to  the  relief  sought. 

This  defense  could  be  taken  advantage  of 
under  a  general  denial,  inasmuch  as  the  ilwgol- 
ity  is  apparent  on  the  face  of  tiie  record. 

Practice  Act,  p,  16,  §  6. 

If  it .  could  be  taken  advantage  of  under  a 
general  denial,  it  can  be  taken  advantage  of 
under  the  first  cause  for  demurrer.  It  can  be 
raised  without  any  pleadings,  by  merely  calling 
ttie  attention  of  the  court  to  the  nature  of  the 
contract  which  the  plaintiff  ia  trying  to  enforce ; 
for  the  law  will  not  enforce  a  contract  which 
it  does  not  recognize  as  valid,  or  lend  its  aid  to 
the  party  trying  to  enforce  an  illegal  contract. 

(hppdl  V.  Hall.  7  Wall.  558  (74  U.  8.  bk.  19, 
L.  ed.  248):  Oteanyan  v.  Arms  Oo.  108  U.  S 
m  (Bk.  26,  L.  ed.  542>. 

It  appears  that  the  amount  sued  for  includes 
funeral  expenses,  and  clearly  Uie  defendant 
never  promised  to  pay  those,  f  orhe  bound  himself 
to  pay  only  such  amount  as  the  statute  provides 
the  father  of  the  child  should  pay,  and  the  stat^ 
ute  does  not  make  tbe  father  liable  for  funeral 
expenses. 

Gen.  Stat  p.  470,  g  8. 

If  the  mother  should  die  before  the  Urth  of 
the  child,  or  the  child  should  be  stUlbom,  the 
suit  is  at  an  end. 

1  Swift,  Dig.  •45. 

If  the  child  were  stillborn,  it  would  need 
burial,  yet  the  father  would  not  be  liable,  and 
the  suit  would  end.  Certainly  if  the  father 
were  liable  for  tbe  burial  of  the  child  and  tbe 
funeral  expenses,  judgment  would  be  entered 
against  him  for  those  expenses,  and  the  suit 
would  not  end  until  tbe  proper  Judgment  was 
rendered  against  tbe  father. 

The  immemorial  practice  has  been  to  make 
an  order  that  the  clerk  of  the  court  issue  exe- 
cution therefor  at  the  end  of  every  successive 
period  of  three  months  for  the  respective  sums 
then  due,  so  longas  the  child  riiall  live  in  the 
time  for  which  ft  is  to  be  maintained. 

1  Swift.  *47. 

Tbe  contract  is  void  for  uncertainty,  because 
it  is  impossible  to  ascertain  from  the  terms  there- 
of  what  amount  the  defendant  should  pay  the 

Elaintiff,  and  during  what  time  the  claimed  lia- 
ility  of  the  defendant  should  continue  there- 
under to  exist,  and  because  s^d  pretended  agree- 
ment does  not  fix  any  definite  standard  by  whlcli 
either  the  amount  to  be  paid  thereunder,  or  tbe 
time  during  which  the  same  should  be  paid,  can 
be  ascertamed  with  any  degree  of  certainty, 
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and  that  it  is  in  all  respects  of  too  vague  and 
indefinite  a  cliaracter  to  be  capable  of  b«iDg  en- 
forced. 

Leonard  v.  Carter,  16  Wis.  607 ;  Wright  y. 
Ftmd,  10  Conn.  265,  260. 

The  contcact  says  that  the  child  "shall  not 
become  a  charge  or  expense  to  the  town  of  Ham- 
den,  nor  to  the  selectmen  thereof,  during  such 
time  as,  under  the  statute  laws  of  this  State,  the 
person  accused  of  begetting  such  child  would 
be  liable"  for  its  support. 

The  statute  does  not  fix  any  time,  but  leaves 
it  for  the  court  to  fix. 

Gk;n.  Stat.  p.  470,  g  3. 

It  cannot  appear  that  the  contract  was  in  force 
at  the  time  the  plaintiff  incurred  the  alleged 
expense,  and  inasmuch  as,  from  its  terms,  this 
cannot  be  shown,  it  is  too  indefinite  and  uncer- 
tain as  to  time  to  be  enforced. 

JfaugU  T.  State,  85  Ind.  460. 

We  refer  to  some  of  the  cases  in  which  con- 
tracts have  been  held  invalid  because  they  were 
too  uncertain  and  indefinite  to  be  understood, 
and  submit  that  in  no  one  of  them  was  the  coo- 
tract  as  tincertain  as  the  one  at  bar. 

Morrii  v.  Peekham,  61  Conn.  128 ;  Bailey  v. 
Avttrian,  19  Minn.  585;  Naugle  v.  State,  85 
Ind.  409 ;  Atkins  v.  Van  /iuren,  77  Ind.  447; 
Oreen  v.  PHrkiTis.  8  Lea  (Tenn.),  491;  Taylorv. 
Partington,  7  De  G.  M.  &  G.  326;  Pearee  v. 
Watts,  L.  ii.  20  Eq.  492;  Leslie  v.  Smith,  82 
Mich,  64 ;  Buckmtuter  v.  Caneumers  Ice  Co.  6 
Daly,  818 ;  Leonard  v.  Qtrter,  16  Wis.  607  ; 
Wrwht  V.  Pond,  10  Conn.  355. 

The  parties  did  not  wish  to  make  a  contract 
with  no  limitation;  if  they  had,  they  would 
have  done  so.  They  wished  merely  to  make  a 
contract  by  which  the  defendant  would  be  re- 
sponsible for  a  limited  amount  within  a  limited 
time,  and  the  limitation,  though  indefinite  both 
as  to  time  and  amount,  is  a  part  of  the  contract, 
and  must  be  given  as  much  weight  as  any  other 
part  of  it. 

Leonard  v.  Qtrter.  16  Wis.  607;  Wright  v. 
Pond,  10  Conn.  255. 

Nothing  in  the  statute  makes  any  person  lia- 
ble for  the  funeral  expenses,  and  as  the  plain- 
tiff has  not  separated  the  funeral  expenses  from 
the  expenses  for  support,  there  is  nothing  in  the 
oompmint  which  shows  how  much  the  plaintiff 
is  entitled  to  recover. 

Pftrk.  C%.  J*.,  delivered  the  oi^ion'of  the 

court: 

This  case  stands  on  a  demurrer  to  the  com- 
plaint, the  declaratory  part  of  which  is  as  fol- 
loUows: 

1.  On  December  7,  1888.  the  defendant,  in 
consideration  of  the  agreements  on  the  part  of 
the  plaintiff  therein  contained,  executed  and 
delivered  under  seal  a  contract  with  the  plain- 
tiff, of  which  the  following  is  a  copy: 

"Enow  all  men  by  these  presents  that  I, 
Nathan  P.  Merwin,  of  the  town  of  Woodbridge, 
county  of  New  Haven,  and  State  of  Connec- 
ticut, in  consideration  that  neither  the  town 
of  Hamden  in  said  county,  nor  the  parents 
of  Jennie  L.  Downs,  of  said  town  of  Ham- 
den, do  institute  any  legal  proceedings  against 
me  of  any  kind  or  nature  on  account  of  the 
said  Jennie  L.  Downs  being  pregnant  with  an 
illegitimate  child,  or  for  the  support  of  said 
alleged  illegitimate  child,  or  for  the  support  or 

379 


nursing  of  said  Jennie  L.  Downs  during  ber 

confinement,  do  hereby  covenant  and  agree  to 
and  with  said  town  of  Hamden,  and  with  the 
selectmen  thereof,  that  said  child  of  said  Jen- 
nie L.  Downs  shall  not  be  or  become  a  charge- 
or  expense  to  said  town  of  Hamdeu,  nor  to 
selectmen  thereof,  diu-ing  such  time  as,  under 
the  statute  laws  of  this  State,  the  person  ac- 
cused of  begetting  such  child  would  be  liabte 
for  the  support  ot  such  child,  and  only  to  an 
amount  not  exceeding  the  amount  to  which, 
under  said  statute  laws,  the  person  accused  of 
begetting  such  child  would  be  liable;  and  pro- 
vided that  neither  said  town  nor  the  selectmen 
thereof  shell  fumiah  any  money  or  supplies  to 
said  Jennie  L.  Downs,  nor  to  said  illf^timate 
child  when  bora,  nor  take  any  legal  proceed- 
ings for  the  support  of  said  child,  or  the  mother 
thereof  (said  Jennie),  without  giving  me  notice- 
in  writing,  one  week  prior  thereto,  of  the  intra- 
tion  todoso;  and  provided  tbatneither  said  town 
of  Hamden  nor  the  said  Jennie  L.  Downs,  nor 
the  parents  of  said  Jennie,  shall  institute  aaj 
legal  proceedings  for  either  the  support  of  saw 
child,  or  for  caudngthe  pregnancyof  said  Jen- 
nie L.  Downs,  with  the  consent  of  said  town. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  7th  day  of  December,  a.  d. 
1888.  "Nathan  P.  Merwin."   [l.  a.] 

3.  On  December  6,  1888,  the  illecltimate 
child  referred  to  in  said  contract  was  oorn  to 
the  said  Jennie  L.  Downs. 

8.  Said  Jennie  at  the  time  of  the  birth  of 
said  child  had  a  legal  settlement  in  said  town 
of  Hamden. 

4.  On  or  about  January  1, 1885,  said  iUegiti- 
mate  child  became  in  need  of  care  and  sup- 
port, and  the  mother  thereof  (the  Jenoie) 
applied  to  said  selectmen  for  asristaoce  in  the- 
care  and  support  of  said  child. 

5.  On  January  14, 1885,  sidd  selectmen  nvft 
notice  in  writing  to  the  defendant  that  said  il- 
lefdtimate  child  was  in  need  of  care  and  sup- 
port, and  about  to  become  a  charge  and  expense- 
to  said  town  of  Hamden,  and  that,  unless  soon- 
er relieved  and  cared  for  by  the  defendant,, 
said  selectmen  would,  on  January  21, 1886,  be- 

;  gin  to  incur  charges  and  expense  in  the  neces- 
sary care  and  maintenance  of  said  child,  tor 
which  said  town  of  Hamden  would  bold  the  de- 
fendant responsible,  pursuant  to  said  contract. 

6.  The  defendant  neglected  and  refused  to 
do  anything  for  the  care  and  support  of  said 
child. 

7.  On  January  21,  1885,  the  plaintiff  began 
to  incur  expense  in  the  necessary  care  and  sup- 
port of  said  child,  and  continued  to  Incur  sudi 
expense  until  the  death  of  said  child  on  or 
about  July  19,  188S,  when  the  plaintiff  wa» 
further  obliged  to  pay  and  did  pay  the  neces- 
sary expenses  of  its  proper  buriaL 

8.  The  total  expense  thus  Incuired  by  the 
plaintiff  was  9103.21. 

9.  The  defendant  has  neglected  and  refused 
to  pay  the  same  or  any  part  thereof. 

10.  The  plaintiff  has  duW  k«>t  and  per- 
formed all  the  conditions  of  said  contract  on. 
its  part. 

The  plaintiff  claims  $135  damages. 

The  plaintiff  afterwards  amended  the  com- 
plaint as  follows: 

The  plaintiff  amends  the  comi^aint  by  sub- 
stituting ioT  psragraph  7  the  following: 
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7.  On  January  31,  1885,  said  illegitimate 
(^d  was,  and  for  more  than  one  month  prior 
thereto  had  heen,  and  continued  thereafter  un- 
til its  death  to  be,  a  poor  inhabitant,  having  a 
legal  settlement  in  said  town  of  Hamden,  and 
not  having  estate  sufficient  for  its  support,  and 
having  no  relaliona  of  sufficient  abilitj  who 
were  oblwed  by  law  to  support  it;  and  the 
mother  oAaid  child  being  unable  to  contribute 
anything  for  its  support,  the  plaintifE  on  said 
last  meutioned  day  began  to  incur  expense  fn 
the  necessary  maintenance  and  support  of  said 
child,  and  continued  to  incur  such  necessary 
expense  and  furnish  such  necessanr  support  un- 
til the  death  of  such  child  on  or  about  Julv  19, 
1886,  when,  because  of  the  inability  oi  tiie 
mother  of  said  child  or  any  of  its  relauves  who 
were  obliged  by  law  to  support  it,  to  defray  the 
expense  <h  the  burial,  the  plaintiff  was  further 
obliged  to  pay  and  did  pay  the  necessary  ex- 
penses of  its  proper  burial. 

74.  That  the  period  during  which  said  sup- 
port and  maintenance  were  so  furnished  by  the 
plaintiff  to  said  pauper  child  was  within  the 
time  during  which,  under  the  statute  laws  of 
this  State,  the  person  accused  and  found  guilty 
of  begetting  an  illegitimate  child  would,  at  the 
suit  of  a  town  be  liable  for  the  support  of  such 
illegitimate  child,  and  did  not  exceed  the 
amount  to  which,  under  said  statute  laws,  such 
person  so  found  guilty  would  be  liable  to  said 
town. 

The  plaintiff  further  amended  the  complaint 
by  adding  thereto  the  following  paragraiui: 

11.  Neither  the  plaintiff  nor  the  parents  of 
said  Jennie  L.  Downs,  nor  the  said  Jennie, 
either  with  or  without  the  consent  of  the  plain- 
tiff, have  ever  instituted  any  proceedings 
against  the  defendant  of  any  kind  or  nature  on 
account  of  said  Jennie  being  pregnant  with  an 
illegitimate  child,  or  for  causing  said  preg- 
nancy, or  for  the  support  of  said  illegitimate 
child,  or  for  the  support  or  nursing  of  the  said 
Jennie  during  her  conflneracnt. 

The  defendaDt  demurred  to  the  entire  com- 
plaint as  amended,  stating  the  following 
grounds  of  demurrer: 

I.  The  matters  and  allegations  therein  con- 
tained are  insufficient  in  the  law  to  entitle  the 
plaintiff  to  the  relief  sought. 

S.  The  add  pretended  agreement  in  writing 
set  forth  in 'the  complaint  is  void  for  uncertain- 
ty, and  because  it  is  impossible  to  ascertain 
from  the  terms  of  said  pretended  agreement 
what  amount  the  defendant  should  pay  the 
plaintiff  under  the  same,  and  during  what  time 
the  clumed  liability  of  the  defendant  should 
conUnue  to  exist;  and  because  said  pretended 
agreement  does  not  fl  x  any  definite  standard  by 
which  either  the  amount  to  be  paid  thereunder, 
or  the  time  during  which  the  same  shall  be 
paid,  can  be  ascertained  with  any  degree  of 
certainty,  and  said  pretended  agreement  is  in 
all  respects  of  too  vague  and  indefinite  a  char- 
acter to  be  capable  of  being  enforced, 

8.  It  Is  an  express  condition  precedent  of 
said  pretended  agreement  that  the  plaintiff 
town  and  the  selectmen  thereof  shall  not  take 
any  legal  proceedings  for  the  support  of  said 
child  or  the  mother  thereof  without  giving  the 
defendant  notice  in  writing  one  week  prior 
thereto  of  the  intention  to  do  so;  and  it  no- 
where appears  at  is  alleged  la  complsint 
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that  the  plaintiff  did  give  the  defendant  such 
notice  as  is  required  by  the  aforesaid  terms  of 
s^d  pretended  agreement. 

4.  It  is  not  alleged  and  does  not  appear  from 
said  complaint  that  the  amount  now  sought  to 
be  recovered  does  not  exceed,  in  any  one  week 
during  which  the  plaintiff  claims  to  have  fur- 
nished support  to  said  child,  the  amount  which 
the  defendant  Is  claimed  to  have  contracted  to 
pay  under  the  terms  of  said  pretended  agree- 
ment. 

5.  It  is  not  alleged  and  does  not  appear  from 
said  complaint  that  the  defendant  has  not  al- 
ready paid  all  he  ever  contracted  to  pay  by  the 
terms  of  said  pretended  agreement  for  the  sup- 
port of  said  cfiild  while  living. 

6.  It  is  not  alleged  and  does  not  appear  from 
said  complaint  that  the  defendant  luis  ever  re- 
fused to  |Hiy  all  expenses  for  the  support  of 
said  illegitimate  (diild  while  living,  that  he  ever 
agreed  to  pay  by  the  terms  of  aud  pretended 
agreement. 

7.  It  does  not  appear  that  the  amount  ex- 
pended by  the  town,  and  which  it  now  seeks 
to  recover,  did  not  exceed  the  amount  the  de- 
fendant, agreed  to  pay. 

8.  It  does  not  appear  from  ^e  copy  of  said 
pretended  agreement  contained  In  me  com- 
plaint that  me  defendant  did  ever  agree  to  pay 
anything  for  the  funeral  expenses  oi  said  child 
of  said  JenDic  L.  Downs;  yet  in  said  complaint 
he  is  charged  with  the  same  along  with,  and 
inseparably  mixed  with,  what  is  claimed  by  the 
plaintiff  to  have  been  expended  for  the  support 
of  said  child  while  living,  and  the  defendant 
has  no  means  of  ascertaining  from  said  com- 
plaint how  much  of  said  expenses  was  for 
funeral  expenses  and  how  much  was  for  sup- 
port. 

9.  It  is  not  alleged,  and  nowhere  appears  in 
said  complaint,  that  the  plaintiff  ever  gave  the 
defendant  anv  notice  In  writing,  one  week  prior 
thereto,  of  tne  plaintiff's  intention  to  furnish 
any  money  for  the  funeral  expenses  of  said 
child. 

10.  It  is  not  alleged  and  does  not  appear  from 
said  complaint  that  the  amotmt  claimed  to  have 
been  expended  hy^  the  plaintiff  for  expenses  for 
the  support  of  said  chdd  while  living  is  equal 
to  the  sum  of  $100,  so  that  this  court  has  any 
jurisdiction  of  this  case. 

The  defendant  insis^  that  under  his  first 
ground  of  demurrer  he  has  the  right  to  claim 
that  the  agreement  entered  into  between  the 
plaintiff  and  himself,  which  is  the  foundation 
of  this  suit,  is  void;  because  the  plaintiff  there- 
in agreed  that  it  would  not  institute  any  crim- 
inal proceeding  against  him  on  account  of  the 
pregpnancy  with  an  illegitimate  child  of  the 
female  therein  described. 

The  statement  of  this  ground  of  demurrer  is 
as  general  as  language  could  make  it,  and  is 
cleariy  in  conflict  with  the  second  section  of 
the  Practice  Act,  which  declares  that  "all  de- 
murrers shall  distinctly  specify  the  reasons 
whythepleadingsdemurredtoafeinsufflcient." 

But  there  is  no  foundaHon  for  the  claim,  even 
if  it  could  be  considered.  The  proceedings 
described  in  tbe  contract  are  civil  proceedings. 
The  town  could  not  possibly  InsUtute  any 
other  proceeding;  neither  could  the  parents  of 
Jennie  L.  Downs,  nor  she  herself. 

Again,  if  the  contract  was  ambiguous  in  this 
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respect,  if  it  was  susceptible  of  a  MHUtruction 
th&t  would  make  it  illegal,  as  welt  as  one  that 
would  make  it  lognl.  u  should  have  the  legal 
construction,  for  TTlegality  is  never  to  be  pre- 
sumed. 

The  defendant's  second  ground  of  demurrer 
sets  forth  stibstantially  uiat  the  contract  is 
TcHd  for  uncertainty,  because,  it  is  8«d,  it  is 
impossible  to  ascertain  by  it  how  much  the  de- 
fendant shall  pay  the  plaintiff,  and  during  what 
time  his  liaUbty  sh^l  contini^e. 

The  duration  of  the  defendaut's  liability 
under  the  contract  is  thus  stated  in  it:  "During 
such  time  as,  under  the  statute  laws  of  this 
State,  the  person  accused  of  begetting  an  ille- 
j;1timate  child  would  be  liable  for  the  support 
of  aucb  child;"  and  the  amount  of  the  df^end- 
ant's  liability  is  thus  described:  "And  to  an 
amount  not  exceeding  the  amount  to  which, 
under  said  statute  laws,  the  person  accused  of 
begetting  an  illegitimate  child  would  be  liable." 

If  a  person  should  be  brought  before  a 
proper  court  and  found  guilty  of  begetting  an 
illegitimate  child,  the  court  would,  not  flno  it 
difncult  to  determine  what  sum  he  should  pay 

Si^r  week  for  the  support  of  such  child,  nor 
iiring  what  tlnje  the  paymentsbouldbemade. 
And  why  should  there  be  any  difBculty  here? 
The  defendant  leaves  the  matter  In  his  contract 
to  be  determined  in  the  same  way  in  a  suit  on 
the  contract,  if  the  parties  cannot  agree  be- 
tween tbemselveB.  The  contract  refers  to  the 
statute  for  the  amount  of  the  defendant's  lia- 
bility and  the  duraUon  of  it.  The  statute  pro- 
Tides  a  mode  to  determine  the  matter.  The 
reference,  then,  is  to  the  statutory  mode  for  the 
determination  of  these  questions.  We  think 
this  ground  of  demurrer  is  untenable. 

The  third  ground  of  demurrer  is  based  upon 
the  clause  in  the  contract  which  requires  that 
one  week's  notice  to  the  defendant  shall  be 
given  before  le^al  proceedings  shall  be  taken, 
and  the  claim  is  that  the  complaint  does  jxci 
state  that  such  notice  was  given  befture  Uie  in- 
stitution of  this  proceeding. 

The  notice  required  by  the  contract  bad  no 
reference  to  a  suit  brought  for  a  breach  of  the 
contract  the  defendant  was  thm  entering  into, 
but,  if  it  Billies  to  the  bringing  of  suits  at  idl, 
to  proceedings  brought  directly  to  compel  the 
defendant  to  support  the  illegitimate  child. 
This  suit  was  not  brought  for  such  support. 
That  had  been  rendered  by  the  plaintiff  when 
it  was  instituted.  It  was  brought  to  compel 
the  defendant  to  make  leatitutioQ  to  the  plain- 
tiff, under  his  contract,  for  expenses  incurred 
in  aucb  support,  and  the  contract  required  no 
notice  to  be  given  before  it  was  brought 

Paragraph  7  of  the  complaint  seta  forth  that 
the  child  in  question  was  a  pauper;  that  it  bad 
a  legal  settlement  in  the  plaintiff  town;  that 
the  plaintiff  was  compelled  to  provide  and 
did  provide  necessary  care  and  support  for  the 
child  from  the  Slat  day  of  January,  1885,  till 
the  dme  of  its  death  in  the  month  of  July  of 
the  same  year,  when  the  plaintiff  was  compelled 
to  pay  and  did  pay  the  necessary  expenses  of 
its  burial;  and  that  all  such  expenses  amounted 
to  the  sum  sought  to  be  recovered  in  this  suit. 

Paragraph  li  sets  forth  that  the  period  dur- 
ing which  the  support  and  mdntenance  were 
so  furnished  by  the  plaintiff  was  within  the 
time  during  which,  by  the  statute  laws  of  this 
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State,  a  person  found  guilty  of  b^;Mtiog  an 
illegitimate  child  would,  at  the  suit  of  a  town, 
be  liable  for  the  support  of  such  child,  and 
that  it  did  not  exceed  the  amount  to  which 
under  the  same  statutes  such  person  would  be 
liable  to  the  towq. 

Paragraph  9  seta  forth  that  the  defendant 
neglected  and  refused  to  pay  any  pa^  of  such 
necessary  expense  so  incurred  by  the  plaintiff 
for  the  support  and  burial  of  the  pauper  child. 

Paragraph  6  sets  forth  that  the  defendant 
neglected  and  refused  to  do  anything  for  the 
care  and  support  of  the  child. 

These  paragraphs  fully  answer  the  fourth, 
fifth,  sixth,  and  seventh  grounds  of  demurrer. 

Under  the  eighth  ground  of  demurrer  it  is 
alleged  that  the  defendant  never  agreed  to  pay 
for  the  funeral  expenses  of  the  child,  but  that 
the  plaintiff  has  included  such  expenses  in  the 
amount  he  seeks  to  recover  in  damages,  and 
the  defendant  cannot  tell  bow  much  was  ex- 
pended in  the  support  of  the  child,  and  bow 
much  in  its  burial.  We  do  not  see  how  tiiis 
can  make  the  complaint  insufficient  if  the  facts 
be  as  alleged. 

The  ad  damnum  clause  governs  the  jurisdic- 
tion of  the  court,  and  not  what  the  plaintiff  re- 
covers on  the  trial.  If  the  funeral  expenses 
cannot  be  taken  into  consideration  in  the  trial 
of  the  cause  upon  its  merits,  the  court  wQl  re- 
ject them. 

The  ninth  and  tenth  grounds  of  demurrer 
need  not  be  considered  further  than  tfa^  have 

already  been  in  the  consideration  of  the  oth^ 
questions  in  the  case. 

We  adtiae  the  Court  of  Common.  Pleat  thai  (A« 
complaint  is  mffidmt. 

In  this  opinion  the  other  Judges  concuired. 


George  PAGE 

V. 

Nathan  P.  MERWEN.* 

1 .  It  is  slaaderoua  per  se  to  Impnte  to  a 

pfflson  the  commission  of  the  crime  of 
ibnilea.tloB. 

2.  It  is  not  error,  in  an  action  of  slander, 
to  expunge  pstrte  of  defendant's  de- 
fense, consisting  merely  of  statements 
of  circumstances  attending  the  trans- 
actions in  the  conrse  of  which  the  plain- 
tiff claims  the  slanderons  words  were 
uttered,  which  circumstances  con  Id  bare 
mm  well  been  proved  under  the  defense 
of  fceneral  denial  which  was  also  set  np. 

8.  In  an  action  of  slander  and  libel  for  im- 
puting to  plaintiff  the  paternity  of  an 
iUegitimatechUd.— .HeTcZ,  thata  written 
eontrnct  made  hy  delendnnt  to  the 
authorities  of  the  town  in  which  the 
mother  of  the  illegitimate  child  resided, 
whereby  he  undertook  to  do  nU  that 
the  town  could  h»ve  demajtded  of  the 
father  of  such  child,  and  which  ap- 
peared to  have  been  made  TDluntarily, 
was  admissible  in  evidence  on  behalf 
of  the  plaintur,  as  tendine  to  prove  an 
admission  on  the  part  of  the  daendaat. 

*8ee  Town  of  Hamden  v.  Hn-vin,  ante,  p.  SK. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  of  New  Haven  County 
rendered  on  a  verdict  in  favor  of  plaindfl  in  an 
action  of  slander  and  litiel.  Aprmed. 

The  counts  of  the  complaint  which  are  spe- 
cially referred  to  in  tbe  opinion  are  as  follows: 
Jf^rtt  Count. 

1.  From  on  or  about  December  21,  1882,  to 
Hay  1,  1883,  the  plaintiff  was  in  the  employ  of 
the  defendant  to  work  upon  his  farm,  and  tbe 
plaintiff,  during  the  time  of  the  employment 
aforesBid,  Uvea  in  the  family  of  the  defendant 
at  his  bouse  In  said  Woodbiidge. 

2.  On  September  8, 1879,  tlw  defendant  was 
duly  appointed  by  the  Probate  Court  for  the 
District  of  New  Haven  the  ^ardian  over  the 
person  and  estate  of  one  Jennie  L.  Downs,  then 
of  Hamden,  in  said  county,  a  minor  female, 
and  from  the  time  of  such  appointment  up  to 
tbe  date  of  this  writ  and  complaint  has  been 
her  lawful  guardian  as  afoTssaia,  And  during 
all  of  the  said  time  up  to  or  about  the  6th  day 
of  December,  1888,  we  said  Jennie  L.  Downs 
has  resided  with  the  defendant  at  his  said  house 
in  Woodbrldge. 

3.  On  December  6,  1888,  the  said  Jennie  L. 
Downs  was  delivered  of  an  illegitimate  child,  in 
th%  town  of  Hamden,  in  said  county. 

4.  On  or  about  December  10, 1888.  the  de- 
fendant spoke  in  the  hearing  of  Frederick 
Goodwin  of  said  Woodbrldge,  and  of  other  per- 
aoas,  the  following  words:  "The  child"  (mean- 
ing the  illegitimate  child  aforesaid  delivered  of 
said  Jennie  L.  Downs),  is  Page's"  (meaning  tbe 
plaintiff).  "Page"  (meaning  the  plainti^  "is 
the  father  of  the  child"  (meaning  the  illegiti- 
mate child  aforesaid).  "The  young  one"  (mean- 
ing tbe  illegitimate  child  aforesaid)  "Is  Page's" 
(meaning  tbe  plaintiff),  and  meaning  to  impute 
thereby  that  the  plaintiff  had  committed  the 
crime  of  fornication  with  the  said  Jennie  L. 
Downs. 

0.  Said  words  were  false  and  malicious.  ' 
The  plaintiff  claims  $5,000  damages. 

Seeond  Count. 

1.  Paragraphs  1,  2,  and  8  of  the  first  count 
are  made  a  part  of  this  count. 

2.  On  or  about  September  10, 1888,  the  de- 
fendant spoke  in  the  hearing  of  Mn.  Elizabeth 
Downs,  mother  of  said  Jennie  L.  Downs,  of 
Hamden,  and  others,  the  following  words: 
"Page"  (meaningthe  plaintiff)  "is  the  father  of 
the  child"  (meaning  the  illegitimate  child  afore- 
said). "The  child  (meaning  said  itlefitimete 
child)  "Is  Page's"  (meaning  tbe  plaintiff). 
'  'The  young  one"  (meaning  the  said  illegitimate 
child)  "belcn^  to  Page"  (meaning  the  plain- 
tiff), and  meaning  to  impute  thereby  that  the 
|>1aintiff  had  committed  the  crime  of  fornica- 
tion with  tbe  said  Jennie  L.  Downs. 

8.  Said  words  were  false  and  malicious. 
The  idaintiff  claims  $6,000  danuges. 
Thtrd  Gaunt. 

1.  Paragraphs  1, 2,  and  8  of  the  first  count 
are  made  a  part  of  this  count. 

2.  On  or  about  January  1,  1884,  the  defend- 
ant spoke  in  the  hearing  of  William  D.  North- 
rop, of  Wood  bridge,  and  others,  the  followinK 
words:  "  Hr.  Page"  (meaning  tbe  ^ainti^ 
"knew  that  he" ^neaning the [daintin)  "was 
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hbbwih.  nso 

in  trouble  and  wanted  to  get  away"  (meaning 
to  impute  thereby  that  the  plaintiff  had  com- 
mitted the  crime  of  fornication  with  the  said 
Jennie  L.  Downs,  and  therefore  was  in  trouble 
and  wanted  to  get  away  so  as  to  flee  justice  and 
the  shame  of  his  guilt).  "The  child'  (meaning 
the  illegitimate  child  aforesaid)  "belongs  to 
Page"  (meaning  the  plaintiff).  "Page"  (mean- 
ing the  plaintiff)  "is  the  father  of  the  child" 
(meaning  the  illegitimate  child  aforesaid). 
"Page"  (meaning  tbe  plaintiff)  "is  tbe  father  of 
the  young  one"  (^meaning  the  said  illegitimate 
child),  and  meamng  to  impute  therebv  that  the 
phdnUfl  had  oomiiutt«d  toe  crime  of  fornica- 
tion with  mid  Jennie  L.  Downs. 

8.  Said  words  were  false  and  malicious. 

The  plaintiff  claims  $5,000  damages. 

The  count  charging  libel  alleged  that  defend- 
ant caused  to  be  pubusbed  in  the  public  records 
of  the  town  a  return  of  the  birth  of  the  illegiti- 
mate child,  containing  a  statement  that  tbe 
plaintiff  was  the  father  thereof. 

Mr.  C.  S.  HamiliOD,  for  defendant,  appel- 
lant: 

As  no  special  damages  are  alleged  in  this 
case,  the  only  ground  on  which  the  words  com- 
plained of  can  be  actionable  is  that  they  necea- 
sarily  charge  or  impute  an  indictable  crime, 
and  thereby  render  the  plaintiff  liable  to,  am) 
put  him  in  danger  of,  a  criminal  prosecution. 

Spoken  words  which  Impnte  that  the  plain- 
tiff has  been  guilty  of  an  indictable  offense  are 
actionable  without  proof  of  special  damage.  If 
the  offense  imputed  be  not  indictable,  but  only 
punishable  summarily  before  a  magistrate  by 
penalty  or  fine,  the  words  will  not  be  action- 
able p«r«e. 

Odger,  Lib.  &  SUod.  p.  54. 

This  same  doctrine  has  been  held  by  many 
of  the  courts  of  last  resort  of  the  several  States, 
where  this  question  has  come  up  recently  for 
adjudication,  and  it  makes  no  difference  wheth- 
er the  offense  be  punished  by  fine,  by  imprison- 
ment, or  by  both,  so  long'  as  tbe  offense  is  not 
indictable,  and  not  punishable  by  an  infamous 
punishment. 

PoOard  v.  Lj/on,  91  U.  S.  225,  229  (Bk.  33, 
L.  ed.  808);  Brvoker  v.  C^n,  5  Johns.  188, 191; 
Biuell  V.  Elmore,  48  N.  T.  561, 563-565;  Davit 
V.  Brown,  27  Ohio  St.  826,  328;  Shafer  v.  Ahait. 
48  Md.  171, 178;  GHMn  v.  Moore,  43  Md.  246, 
251;  Wagaman  v.  Byer$.  17  Md.  188,  187; 
Fam$ieorth  v.  ^orr$,  5  Cush.  412,  415. 

It  is  claimed,  however,  that  tbe  rule  in  Con- 
necticut is  otherwise.  The  only  authority  on 
which  such  claim  can  rest  is  the  case  of— 

FriOne  v.  Fowler,  2  Conn.  707. 

But  in  this  case  the  language  was  used  in 
reference  to  a  married  woman,  and  necessarily 
thereby  imputed  to  ber,  if  it  imputed  anything, 
the  crime  of  adultery,  which  then  was,  and 
now  still  is,  an  indictable  crime,  and  then  was, 
and  now  still  is,  punishable  with  an  infamous 
punishment, — in  the  state  prison, — and  what- 
ever was  said  in  that  case  in  respect  to  language 
imputing  merely  fornication  with  an  unmarried 
female  was  a  mere  obiter  dictum.  But  con- 
ceding it  to  have  tbe  force  of  a  decision,  it  can- 
not affect  the  case  at  bar,  for  at  that  time — 
November,  1818 — fornication  was  an  indictable 
crime.  It  was  punishable,  till  as  late  as  1821, 
by  wUpping  at  the  post,  the  same  as  adultery 
(Stat.  1808,  p.  858-864;  Stat  1808,  p.  41),  and 
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hence  down  to  that  time  (1821)  was  ao  infa- 
mous crime,  because  indictable  in  the  county 
court,  which  had  sole  jurisdiction  (Stat.  1808, 
p.  853,  854),  and  had  power  to  summon  a  grand 
jui7  (Stat.  1608,  p.  873,  ^  10);  and  the  oSFense 
of  fornication  was  not  then  cognizable  bjr  a 
justice  of  the  peace  in  a  summaiy  manner  with- 
out indictment,  as  it  now  is. 

But  by  Stat.  1821  (Stat.  1^1  p.  164),  a  justice 
oi  the  peace  was  given  jurisdiction  of  uie  of- 
fense, and  it  has  ever  since  remained  but  a  mis- 
demeanor, because  the  charge  is  now  made 
simply  by  complaint,  which  was  unknown  to : 
the  common  law,  and  the  accused  is  not  entitled 
to  a  trial  by  jury,  except  on  appeal. 

Qoddavi  v.  State,  13  Conn.  448-458. 

Also,  as  the  romplaint  is  made  to  a  justice  of 
the  peace  who  now  has  jurisdiction  to  hear  and 
determine  the  case,  and  senteDce  the  accused, 
but  has  no  power  to  summon  a  grand  jury 
(Stat.  p.  586,  ^  8),  the  offense  is  not  and  cannot 
be  indictable,  nor  is  the  punishment  an  infa- 
mous one. 

And  being  only  a  mlademeanor.  not  Indict- 
able, not  punishable  with  an  infamous  punisb- 
ment,  not  necessarily  even  for  thirty  days  in 
the  county  jail,  even  words  which  impute  tliis 
offense  are  not  actionable  i>er  se. 

StitzeU  V.  BeyiuM*.  67  Pa.  54,  68;  Qotling  v. 
Morgan.  82  Pa.  278,  276;  MeKee  T.  Wilam,  87 
N.  C.  800,  808. 

The  words  alleged  to  have  tteen  uttered  in 
this  caste  do  not  in  themselves  directly  cliarge 
the  offense  of  fornication,  nor  in  fact  any  crime 
or  offense. 

If,  however,  the  judge  considers  that  the 
words  are  reaaonablv  susceptible  of  a  defama- 
tory meaning  as  well  as  an  umocentone,  it  will 
be  then  a  question  for  the  juiy  which  meaning 
the  words  would  convey  to  au  oidioary  En- 
glishman who  heard  or  read  them  without  any 
previous  knowledge  of  the  circumstances  to 
which  they  relate. 

Odgers,  Lib.  &  Sland.  04,  96;  Shattvak  v.  Al- 
lan, 4  Gray,  540,  546;  Van  Vaet&r  v.  Walkup,  46 
Cal.  134,  134;  Bodgen  v.  Kline,  56  Miss.  808, 
816;  Monongaheta  Nav.  Co.  v.  Coona,  6  W.  &  S. 
101,  114;  Sanderton  v.  Catdiua,  46  N.  Y.  808. 
401;  Downs  v.  Ha^eletf.  118  Mass.  287,  241; 
Bobiiuon  V.  Ih-ummond,  24  Ala.  174,  179. 

So,  too,  when  tiie  claim  is  made  that  the  de- 
fendant has  falsely  charged  the  plaintiff  with 
the  commission  of  a  crime,  the  proof  must  be 
sufflcient  to  show  that  the  words  used  legally 
charged  tbe  crime  alleged  to  have  been  Im- 
puted, and  if  they  fall  short  of  this  no  acUon 
can  besustained.even  though  most  people  might 
suppose  that  the  language  charged  a  crime 

ward  v.  Clark,  2  Johns.  10,  11;  Abramt  v. 
Smith.  8  Blackf.  95;  Carmiehael  v.  Skiel,  21 
Ind.  66,  70;  Dexter  v.  Taber,  12  Johns.  289.  240; 
FarMWorth  v.  fitorrs,  5  Cusb.  412,  415. 

And  whatever  conflict  of  authority  there  may 
he  on  this  subject,  Uiere  is  no  room  for  doubt 
in  tins  State,  where  the  jury  are  the  judges  of 
both  the  law  and  tbe  facts. 

State  Const,  art.  1.  g  7;  State  v.  Alien,  1  Mc- 
Cord,  525;  StaU  v.  Qoold,  62  Me.  509-511. 

In  this  latter  case  the  Supreme  Court  of 
Maine  save  tbe  above  construction  to  a  similar 
clause  m  the  Constitution  of  tbat  State. 

MeuTt.  Case,  Maltbie*  ft  Demlnf ,  also 
for  defendant,  ai^llant: 
S7S 


CT.  op  EBR.  op  CoinVBCTICUT.  Jah., 

Tbe  court  erred  in  admitting  in  evidence  tlie 
agreement  between  the  defendant  and  the  town 
to  support  the  bastard  child.  It  is  not  an  ad- 
mission, nor  does  it  contain  an  admission  in 
terms  that  Merwin  is  the  father. 

Stranahan  v.  E.  Haddam,  1 1  Conn.  507;  Hart- 
ford Bridge  Co.  r.  Grander,  4  Conn.  14S. 

It  is  an  offer  of  compromise;  an  offer  to  buy 
peace,  and  nothfog  more;  an  offer  "  to  prevent 
a  suit  and  to  purchase  tranquillity." 

The  law  promises  that  all  such  overtures  shall 
be  made  without  prejudice;  that  he  who  seeks- 
to  avoid  tbe  expense,  annoyance,  vexation,  and 
scandal  of  a  public  trial  by  a  private  settlement, 
may  do  so  without  fear  that  his  efforts  will 
ever  be  twisted  to  his  hurt  in  a  court  of  justice. 

Strong  v.  Stewart,  9  Heisk.  148;  Wood  v. 
Wood,  3  Ala.  756;  Dani^  v.  Woontoeket,  11  R. 
I.  4;  Hideout  v.  Neirton,  17  N.  H.  71-78;  State 
Baitk  v.  Dutton,  11  Wis.  371;  Campau  v.  Dtt- 
boit,  89  Mich.  279;  Dailep  v.  Coom,  64  Ind.  547; 
Catea  v.  Eellogg,  9  Ind.  506;  Marth  v.  Gold,  3 
Pick.  289. 

Jfcssrs.  ASUng  A  Webb,  for  plaintjfl,  ap- 
pellee: 

Words  imputing  the  crime  of  fornication  to 
another  are  in  this  State  slanderous  and  action- 
able per  ae. 

Friibie  v.  Fowler,  2  Conn.  707;  Miller  v.  Pa- 
riah. 8  Pick.  385;  Kenneff  v.  McLavshlin,'5 
Gray.  5;  Vanderlip  v.  Boe,  28  Pa.  82;  Symond* 
V.  Carter,  82  N.  H.  459;  Brown  v.  lHOcerton,  5 
Gray,  1. 

In  Pollard  v.  Lyon,  91  U.  S.  225,  232,  23^ 
(Bk.  28,  L.  ed.  808).  there  is  an  exhaustive  ex- 
amination of  the  law  on  this  point,  and  it  is 
declared  to  be  the  law  that  offenses  of  this  kind 
involve  moral  turpitude  (p.  228),  and  that  words, 
falsely  spoken  of  another  may  be  actionable. 
per  te  when  they  impute  to  the  party  a  crimi- 
nal offense,  for  which  the  party  may  be  in- 
dicted and  punished,  even  though  tbe  offense 
is  not  technically  denominated  infamous,  if  the 
charge  involves  moral  turpitude  and  is  such  as 
will  affect  injuriously  the  social  standing  of  the 
party.   See  also— 

Baker  v.  Pierce,  2  Ld.  Raym.  959;  Townsh. 
Lib.  &  Sland.  8d  ed.  p.  191. 

The  objection  to  tbe  contract  was  and  is  that 
it  was  a  compromise  between  the  town  of 
Hamden  and  the  defendant.  We  fail  to  see 
any  compromise  about  it.  It  was  the  "  suffi- 
cient security  offered  to  indemnify  the  town 
against  all  expense  for  the  support  of  the  child." 

Rev.  Stat.  470,  ^  4. 

This  evidence  was  not  inadmissible  because 

the  defendant  did  not  intend  it  should  be  known, 
and  because  the  defendant  felt  that  the  plain- 
tiff would  have  had  a  just  cause  of  complaint 
against  him  if  the  plaintiff  had  been  prosecuted 
for  bastardy. 

Fuller  V.  Hampton,  5  Conn.  416;  PhiUipa  v. 
Hoyle,  4  Gray,  568;  NeedJiam  v.  Banger.  17 
Pick.  608. 

The  charge  of  the  court,  that  if  the  jury 
should  find  this  was  a  proper  case  for  the  in- 
fliction of  punitive  damag^  or  smart  money, 
they  might  take  into  account  the  plaintiff's 
counsel  Tees  and  other  necessary  expenses  in 
prosecuting  bis  suit,  exclusive  of  the  taxable 
costs,  was  correct. 

SAn^  T.  ButhneU,  16  Conn.  286-287;  8t. 
AfenCAuivAT.  Anu!A,260oiui.866:  WUtimmt 
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v.  Ivet,  25  Conn.  675;  matt  v.  Brown,  80  Conn. 
842;  Welch  v.  Durand.  86  Conn.  183-186;  Dal- 
ton  T.  Been,  88  Conn.  539;  Barry  v.  Edmundt, 
116  U.  8.  563-565  (Bk.  39.  L.  ed.  729). 

Tbe  point  is  not  open  to  the  defendant  that 
the  damages  were  excessive.  That  can  only  be 
reached  through  a  claim  that  the  verdict  was 
against  the  evidence,  which  requires  a  certifi- 
cate to  tliat  effect  from  the  trial  Judge,  and  a 
report  of  tbe  evidence. 

Ctark  "WkittOeer^^  Conn.  830,880;  Woodruff 
T.  tUehardaon,  aOConn.  348;  Clark  v.  Pendleton. 
30  Conn.  509;  Waten  v.  Briatot,  36  Conn.  405. 

Park*  C7i.  J.,  delivered  the  opinion  of  the 
court; 

The  demurrer  to  the  complaint  in  this  case 
is  based  upon  the  claim  that  it  is  cot  slander- 
ous per  «0  to  impute  to  a  person  tbe  commissioD 
of  the  crime  of  fornication. 

So  long  ago  as  the  case  of  Fritbie  t.  ^wUr, 
8  Conn.  707,  Chi^J-uttice  Swift  said:  "  By  the 
laws  of  this  State  the  breach  of  chastity  in 
every  form,  from  adultery  to  mere  lascivious 
camafre,  is  punished  by  statute.  The  conse- 
quence has  been  that  these  charges  have  be- 
come words  actionable  in  them^ves.  This 
point  has  been  repeatedly  decided,  and  may  be 
conddered  to  be  the  settled  law  of  this  State." 
In  the  same  case  Juff^e  Hosmer  said :  "By  the 
common  law  of  this  State  (to  her  honor  be  it 
spoken),  words  impnting  to  a  woman,  whether 
sne  is  married  or  single,  a  violation  of  chastity, 
are  themselves  actionable." 

The  defendant  claims  that  when  this  case 
was  decided  tbe  crime  of  fornication  exposed 
bffradcrs  to  infamous  punishment,  which  u  not 
the  case  at  the  present  time,  and  that  therefore 
the  case  is  no  longer  authority  on  the  subject. 
Bnt  tbe  character  of  the  punishment  annexed 
to  the  crime  is  not  alluded  to  in  the  opinion. 
The  reason  given  is  that  tbe  crime  involves 
moral  turpitude. 

In  tbe  case  of  BoUand  v.  I^an,  91  U.  S.  336, 
maybe  found  a  thorough  examinatioD  of  the 
law  on  this  subject.  Itls  there  held  that  words 
are  actionable  per  ge  which  impute  commission 
of  crimes  involving  moral  turoitude,  although 
such  crimes  are  not  technictuly  denominated 
infamous.  We  think  the  court  committed  no 
error  in  holding  tbe  complaint  to  be  sufficient. 
And  we  likewise  think  the  court  committed  no 
error  in  expunging  from  the  record  emain  parts 
of  the  defendant's  second  defense  to  the  several 
counts.  An  examination  of  them  wilt  show 
that  they  contain  nothing  but  a  detailed  state- 
ment QiihG  circumstances  attending  the  trans- 
actions, in  the  course  of  which  the  plaintiff 
claims  that  the  slanderous  words  were  uttered 
which  are  set  forth  in  the  several  counts  of 
his  complaint,  which  circumstances,  if  proved, 
tbe  defendant  claims,  would  conclusively  show 
that  no  slanderous  words  were  uttered  on  any 
of  those  occasions. 

It  is  clear  the  defendant  could  have  proved 
all  those  circumstances  as  well  under  his  first 
defense  of  a  general  denial  of  the  facts  alleged 
in  the  compliant,  as  he  could  have  done  under 
the  paragraphs  in  question,  if  they  had  not  bem 
stricken  out.  The  action  of  tbe  court  did  not 
deprive  the  defendant  of  any  legitimate  evi- 
dence, neither  did  it  make  evidence  admissible 
against  him  that  otherwise  could  not  have  been 
comi. 


received.  We  think  there  was  no  error  in  this 
re«krd. 

The  defendant  moved  the  court  to  strike  out 
of  the  complaint  paragraphs  1.  3,  and  8,  and 
that,  too,  after  tbe  defendant  bis  answer  bad 
expressly  admitted  paragraph  I  to  be  true;  par- 
agraph 3  to  be  true,  with  the  exception  of  the 
allegation  as  to  the  length  of  time  that  Jennie 
Downs  resided  at  the  defendant's  house ;  and 
paragraoh  S  to  be  true  according  to  his  best 
knowleoge  and  belief.  The  court  refused  to 
comply  with  tbe  request,  and  we  think  com- 
mitted no  error  in  so  doing. 

On  the  trial  of  the  cause  the  plaintiff  offered 
the  following  contract  in  evidence  "as  tending 
to  prove  an  admission  by  the  defendant  that  he 
bad  wrongfully  and  falsely  accused  the  plain- 
tiff, and  that  he  was  himself  the  father  of  said 
child;  and  also  as  showing  the  reason  and  mo- 
tive of  protecting  himsuf  against  the  conse- 
quences of  bis  own  misconduct,  which,  as  the 
plaintiff  claimed,  had  led  the  defendant  to  so 
speak,  and  caused  to  be  written  and  published 
the  alleged  slanderous  and  libelous  won^" 

"Know  all  men  by  these  presents  that  I, 
Nathan  P.  Herwin,  of  the  town  of  Woodbridge, 
county  of  New  Haven,  and  State  of  Connecti- 
cut, in  consideration  that  neither  the  town  of 
Uamden  in  said  county,  nor  the  parents  of  Jen^ 
nie  L.  Downs,  of  said  town  of  Hamden,  do  in- 
stitute any  legal  proceedings  against  me  of  any 
kind  or  nature,  on  account  of  the  said  Jennie  L. 
Downs  being  pregnant  with  an  illegitimate 
child,  or  for  the  support  of  said  alleged  illegiU- 
mate  child,  or  for  the  support  or  nursing  of 
the  said  Jennie  L.  Downs  during  her  conone- 
ment,  do  hereby  covenant  and  agree  to  and  with 
said  town  of  Hamden  and  with  the  selectmen 
tliereof ,  that  said  child  of  said  Jennie  L.  Downs 
shall  not  be  or  become  a  charge  or  expense  to 
said  town  of  Hamden,  nor  to  the  selectmen 
thereof,  during  such  time  as,  under  the  statute 
laws  of  this  State,  the  person  accused  of  beget- 
ting such  child  would  be  liable  for  the  support 
of  such  child,  and  only  to  an  amount  not  ex- 
ceeding the  amount  to  which,  underadd  statute 
laws,  the  person  accused  of  begetting  such  child 
would  be  liable ;  and  provided  that  neither  said 
town  nor  tbe  selectmen  thereof  shall  furnish  any 
money  or  supi>lies  to  said  Jennie  L.  Downs,  nor 
to  said  ille^timate  child  when  bom,  nor  take 
any  legal  proceedings  for  the  support  of  said 
cmld  or  tbe  mother  mereof  (said  Jennie),  with- 
out giving  me  notice  in  writing,  one  week  prior 
thereto,  of  Uke  intention  to  do  so;  and  provi(^ 
that  neither  said  town  of  Hamden  nor  the  said 
Jennie  L.  Downs,  nor  the  parents  of  said  Jen- 
nie, shall  institute  any  legal  proceedings  for 
either  the  support  of  said  diild,  or  for  causing 
the  pregnant^  of  said  Jennie  L.  Downs,  with 
the  consent  of  said  town. 

"Id  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  seventh  day  of  Deceml)er, 
A.  D.  1888. 

"  Nathan  P.  Merwhi.  [l,  s.]" 
The  defendant  objected  to  tbe  admission  of 
this  evidence,  and  claimed  to  have  signed  the 
document  under  a  tnomiae  by  the  wlectmen 
of  Hamdra  that  it  snonld  be  kept  secret,  and 
also  because  if  the  plaintiff  was  sued  by  the 
town  for  the  maintenance  of  the  child,  which 
was  Uireatraied,  he  would  cba^  the  defendant 
with  having  in^igated  the  suit,  uid  be  revenged 
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OD  bim  by  bunuDg  Yob  buildinss.  The  court 
admitted  tbe  cviaeiice,  and  tbu  b  made  the 
ground  of  a  claim  of  error. 

Tbe  defendant  indsta  that  the  contract  was 
executed  and  delivered  by  the  defendant  as  a 
compromise  between  himself  and  the  town  of 
Hamden. 

We  see  nothinp:  in  tbe  writing  that  looks  like 
a  compromise.  The  defendant  did  all  that  the 
town  of  Hamden  could  have  demanded  of  the 
father  of  a  bastard  child,  and  did  it  voluntarily 
and  without  objection,  so  far  as  it  appears.  The 
act  shows  conduct  of  tbe  defendant  inconsistent 
with  his  claims  on  the  trial,  and  we  think  it 
was  admissible  to  be  considered  by  the  jury. 

Beveral  techoical  objections  are  made  by  the 
defendant  to  the  char^^e  of  tbe  court  to  the  jury, 
which  we  do  not  deem  it  necessary  or  important 
to  consider  in  detail.  It  is  sufficient  to  say  that 
we  do  not  see  how  the  defendant  could  have 
been  prejudiced  by  any  of  them. 

We  cannot  consider  the  question  whether  the 
damages  are  excessive.  It  is  not  properly  be- 
fore us.  A  consideration  of  that  question  would 
require  that  all  the  evidence  upon  the  trial 
shonld  come  before  us. 

T^ere  i»  no&nw. 

In  this  opinion  the  other  Judges  concurred. 


Nelson  MILLARD  et  al, 

V, 

Daniel  F.  WEBSTER,  Trustee,  a  al. 

1.  Where  grooda  puFfshased  were  BUpped 
to  tbe  purcliMer  and  stored*  suDject 
to  hia  order,  in  tbe  earrier's  ware- 
house at  their  place  of  destination;  and 
before  taking  possession  of  them  he 
made  an  assignment  for  the  benefit  of 
his  creditors  and  re-marked  tbe  ^coods  to 
the  seller;  and  while  beinfr  oamed  from 
the  warehouse  to  be  reaht^ed  back 
to  the  seller,  they  were  taken  by  the 
■heriiF  by  order  of  tbe  court  of  pro- 
bate, pending  tbe  appointment  of  trus- 
tee of  the  insolvent  porchaser, — Held, 
that  there  was  no  stoppage  in  tran- 
situ by  tbe  seller,  he  having  taken  no 
action  except,  on  being  Informed  that 
the  goods  were  in  the  warehotue  subject 
to  hu  order,  to  write  a  letter  for  the  re- 
turn of  the  goods, — which  was  never  re- 
ceived. 

8.  Where  a  purchase  of  goods  is  made  in 
good  fkith  without  knowledge  by  the 
purchaser  of  his  Inability  to  make 

Eayment  of  all  demands  against  him  If 
is  creditors  should  press  him  for  imme- 
.  diate  payment,  the  tact  of  sach  ina- 
bility on  his  part  does  not  show  that  he 
was  then  insolvent,  nor  that  he  was 
piilty  of  fraud  in  the  purchase. 

(New  Haven  Filed  Januarr  81, 1887J 

APPEAL  by  fdfdntiffs  from  ajudgment  of 
the  Common  Pleas  of  New  Haven  Connty 
In  favor  of  defendants  in  an  action  of  replevin. 
Jffirmed. 

1*116  facts  and  questions  raised  appear  in  the 
opinion. 
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Meurt.  Baldwin  A  Sweeney,  for  {dain- 
Uffa,  appellants: 

Enapp  was  insolvent  when  be  ordmd  the 
goods,  and  no  title  passed  even  thfinf^  he  had 
acquired  actual  possession,  which  he  had  not 
acquired. 

The  insolvent  when  he  made  tbe  assignment 
did  not  know  even  of  tbe  shipment  of  the  goods, 
and  they  had  not  been  in  bis  possession,  nor 
had  any  part  of  them  been  paid  for. 

There  is  an  analogy  between  thU  case  and 
one  where  goods  are  bought  with  tbe  precon- 
ceived idea  of  not  paying  for  them.  There  are 
no  false  representations  made,  but  in  such  a 
case  the  vendor  can  reclaim  the  goods  even 
from  an  attaching  creditor  of  the  vendor,  and 
certainly  it  will  not  be  claimed  that  Ute  trustee 
gets  in  this  respect  greater  rights  than  an  at- 
taching creditor. 

Ford  V.  Attoater,  1  Root,  69;  l%omp»on  v. 
Rote,  16Gonn.82. 

The  plaintiff  clearly  had  the  ririit  of  atop- 
rage  tn  trantitu  on  hearing  of  the  failure  of 
Knapp. 

Bogert  v.  TJumas.  20  Conn.  60. 
The  plaintiff  was  not  late  in  exercising  his 
right,  for  it  extended  clear  to  the  dow  of 
Knapp's  store.  The  Pendant  did  not  even 
pay  the  f  rei^t,  so  has  not  even  a  claim  for  that. 
Amtirrt  v.  Parmdee,  S3  Conn.  47S. 
Iriere  was  a  complete  rescission,  and  Kna^p 
constituted  himself  the  agent  of  the  plaintiff 
for  the  purpose  of  reshipping  the  goods,  and 
their  subsequent  acts  amountm  to  a  ratiflcation 
of  the  act  on  his  part. 

Mr.  D,  F.  Webster,  defendant,  appellee, 
pro  «e; 

I.  At  the  time  of  ordering  the  goods  Enapp 
bad  not  taken  the  benetit  of  the  Insolvent  Act, 
had  not  stopped  payment,  nor  had  tbe  failure 
in  his  circumstances  been  evinced  by  any  overt 
act.   He  was  therefore  not  insolvent. 

Bogtm  T.  Thomat,  20  Conn.  58. 

But  even  if  the  vendee  were  fauolvent  at  the 
time  of  the  purchase  of  the  goods,  and  omitted 
to  reveal  it  to  the  vendor,  the  mere  omisBion 
would  not  be  sufficient  for  the  vendor  to  avoid 
the  sale  oo  the  ground  of  fraud. 

Orot$  V.  Petert,  1  Greenl.  S70. 

II.  All  the  ridits  of  Vb»  vendee  rest  In  his 

Ang.'  Car.  g  840;  1  Swift,  Dig.  881. 

Therightof  stoppage  in  fraTMttu  is  terminated 
when  goods  are  delivered  to  the  buyer,  or  actual 
or  constructive  possession  is  taken  by  htm. 

Hall  V.  Dimond,  1  New  Eng.  Rep.  848;  Saw- 
yer V.  Joelin,  20  Vt.  173. 

It  is  not  inconsistent  with  the  constructive 
possession  of  the  vendee  that  the  beight  charges 
are  not  paid. 

J9aU  V.  Dimond,  tupra. 

The  goods  In  question  remained  at  the  freight- 
house,  not  because  of  the  inabilitv  of  the  bus- 
tee  to  remove  them,  or  of  his  neglect  or  refusal 
to  take  them,  but  because  he  did  not  choose  to 
remove  them  before:  they  were  left  voluntarily 
and  temporarily  as  a  matter  of  convenience. 

III.  Where  possession  Is  lawfully  obtdned, 
demand  is  necessary  before  replevin. 

Morris,  Replevin,  p.  78. 

Park,  GA.  J.,  delivered  tbe  opinion  of  the 
court: 
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The  principal  question  in  tliiscase  is,  whether 
the  law  re^rding  the  stoppage  of  goods  in 
transitu  applies  to  the  case. 

The  facttt  are  as  follows:  On  the  5th  day  of 
December,  1884,  one  Enapp,  of  the  city  of 
Waterbury,  was  carrying  on  the  busioeBs  of  a 
grocer  in  that  city,  and  on  that  day  be  ordered 
a  quaoti^  of  goods  of  the  plaintiffs,  in  good 
faith,  bellering  himself  solvent.  The  goods 
were  sent  the  same  day,  and  all  responsibility 
for  their  delivery  by  the  plaintiffs  ceased  when 
they  were  placed  on  a  truck  in  front  of  the 
plaintiffs'  warehouse  in  the  city  of  New  York. 

The  goods  arrived  at  Wateroury  during  the 
morning  of  the  eighth  day  of  the  same  month, 
and  vfvre  stored  in  the  freight-house  of  the  rail- 
road company,  subject  to  the  order  of  Knt^p. 
In  the  afternoon  of  the  same  day  Enapp,  for 
the  first  time,  became  aware  that  ne  was  unable 
to  pay  certain  claims  against  him  that  were 
then  due,  and  tbereu]>on  made  an  assignment 
for  the  benefit  of  all  his  creditors.  On  me  lOth 
day  of  December,  Enapp,  without  authority 
from  the  plaintiffs,  re<marked  the  eoods  in  the 
warebouae,  where  they  had  remained,  to  the 
plaintiffs  address  in  the  ci^  of  New  York, 
and  directed  the  agent  of  the  railroad  company 
to  forward  them  to  the  plaintiffs. 

Immediately  after  these  transactions  had  oc- 
curred the  Probate  Court  for  the  District  of 
Waterbury  ordered  a  deputy  sheriff  of  the 
county  of  New  Haven  to  take  into  his  posses- 
sion the  goods  of  Enapp  and  hold  them  pend' 
in^  the  appointment  m  a  trustee  on  his  estate. 
The  deputy  sheriff  took  poesession  of  the 
goods,  in  accordan(%  with  the  order,  while  the 
goods  were  being  transported  from  Ute  freight- 
house  to  be  shipped  to  New  York,  as  directed 
by  Enapp.  On  the  fifteenth  day  of  the  same 
month  a  trustee  on  Enapp's  estate  was  duly  ap- 
pointed, and  on  the  same  day  the  trustee  took 
possessdon  of  the  goods,  and  retained  it  till 
they  were  taken  out  of  his  possession  by  the 
proceedings  in  this  case. 

On  the  thirteentR  day  of  the  month  Enapp 
informed  the  plaintiffs  by  letter  that  he  was  m- 
solvent,  and  that  the  goods  he  purchased  of 
them  were  in  the  freight-house  at  Waterbury 
subject  to  their  order,  but  the  plaintiffs  took  no 
action  in  the  premiHS  further  than  to  write  a 
letter  for  the  return  of  the  goods,— which  was 
never  received. 

At  the  time  the  goods  were  ordered  Enapp 
had  not  property  enough  to  pay  alt  the  claims 
against  idm,  if  he  had  then  been  pressed  for 
payment. 

These  are  the  facts,  and  the  principal  ques- 
tion is.  Do  they  show  that  the  plaintiffs  stopped 
the  goods  in  transitu;  that  is,  took  possession 
of  them  before  they  were  taken  possesdon  of 
by  Enapp,  or  by  his  repreaentatives,  the  deputy 
sheriff  or  the  trustee  in  insolvency,  for  the  bene- 
fit of  Enapp's  creditors? 

Knapp  himself  carefully  avoided  taking  pos- 
session of  the  goods,  and  sought  to  return 
them  to  the  pUuntiflB,  and,  had  the  plaintUCs 
ratified  his  acts  before  the  goods  were  taken 
possession  of  by  the  deputy  sheriff,  after  the 
assignment  by  the  order  of  the  court  of  pro- 
bate, for  the  benefit  of  Enapp's  oi^itors,  per- 
hai»  there  might  have  been  some  ground  for 
the  claim  that  the  plaintiffs  stoppea  the  goods 
in  transitu  by  the  action  of  their  agent;  but 
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this  they  neglected  to  do.  There  appears  to  have 
been  no  effective  action  whatever  on  the  part 
of  the  plaintiff  to  stop  the  goods  in  tranntu 
before  the  happening  of  that  event,  and  we 
see  no  tenable  ground  for  the  claim. 

Again,  it  is  said  that  Enapp  was  guilty  of 
fraud  in  making  the  purchase  of  the  goods, 
inasmuch  as  heliad  not  property  enough  at 
the  time  to  pay  (41  his  dwts.  if  he  had  then 
been  pressed  for  payment  But  the  case  finds 
that  the  purchase  was  made  in  good  faith, 
and  that  he  did  not  then  know  that  be  could 
not  make  payment  of  all  demands  against  him, 
if  his  crcKlitors  should  press  for  immediate 
payment.  This  knowledge  he  obtained  after- 
wards, and  then  he  sought  to  return  the  goods 
to  the  plaintiffiB. 

But  uie  fact  that  he  had  not  property  enough 
to  make  immediate  payment  of  aifl  claims 
against  him  falls  short  of  showing  that  he 
was  then  insolvent,  and  much  less  that  he  was 
guilty  of  fraud  in  the  purchase.  It  often  hap- 
pens that  men  of  large  property,  much  more 
than  sufficient  to  pay  all  demands  against 
them  in  the  ordinary  course  of  business,  have 
not  properly  enough  for  the  ptirpose  if  all 
their  creditors  should  at  onc»  press  for  pay- 
ment. We  think  there  is  nothing  in  this  claim. 

TTure  is  no  error. 

In  this  opinion  the  other  Judges  concurred; 
except  Gnuicert       who  dissented. 


Town  of  HARTFORD 
«. 

JuUa  OHAUPION. 

Where  a  taxpayer  fltlla  to  fifive  In  a 
list  of  bis  property,  the  aasessora,  in 

the  exercise  of  their  authority  to  fill  out 
the  li^  for  biin,  are  not  limited  to  any 
particular  source  or  means  of  informa- 
tion, or  evidence  of  ownership  or  value; 
they  are  only  required  to  act  upon 
"the  best  Information  they  can  ob- 
tain," If,  in  making  the  listj  they  acted 
upon  the  information  received,  using 
their  best  judgment  in  the  matter,  the 
taxpayer  cannot  reasonably  complain 
if  they  misjudge  in  the  matter. 

(Hartford  Filed  Februarr  8, 1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Hartfora  County  in  , 
favor  of  pLaintiff  in  an  action  to  recover  taxes.  * 
AffirrMd. 
The  case  is  stated  in  the  opinion. 
Messrs.  Maltby  &  Bryant,  for  defendant. 
appeUant: 

This  action  is  brousht  under  the  statute, 

passed  in  1881,  which  declares  "  all  taxes  prop- 
erly assessed  "  a  debt  due  from  the  taxpayer, 
ana  authorizes  collection  by  any  proper  pro- 
ceedings at  law. 

Pub.  AcU  1881,  chap.  101,  p.  56. 

Prior  to  the  passage  of  this  Act,  taxes  couM 
only  be  collected  byproceedings  under  the  col- 
lector's warrant.  Tney  were  not  a  debt  imd 
could  not  be  made  the  liasis  of  a  legal  acHoa. 

Appleton  V.  Hopkins,  6  Qray,  5^. 

The  sole  authority  for  taxation  Is  found  in 
the  statute,  and  its  provisions  must  be  strictly 
followed. 
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Eames  v.  Johriaon,  4  Allen,  883;  Cooley,  Tax. 
S59.  260;  Hill.  Tax.  15,  §  33. 

The  statute  provides  that  in  case  any  person 
Rubject  to  taxation  failed  to  retara  a  list  of  tax- 
able property,  the  assessors  should  make  such 
list,  and  place  therein  "all  property  which 
they  hare  reason  to  believe  is  owned  by  him, 
liable  to  taxation,  at  the  actual  valuation  there- 
of, from  the  best  information  they  can  obtain, 
and  add  thereto  10  per  cent  of  such  valuation." 

Rev.  Stat.  158,  §  4. 

In  assesainff  taxes,  any  departure  from  tbe 
fixed  rules  of  law  changes  the  imposition  upon 
tbe  individual  from  r^ular  taxation  to  arbi- 
trary exaction. 

Principles  of  equality  and  uniformity  are  the 
basis  of  the  tax  system,  and  any  course  which 
discriminates  in  favor  of  or  a{i;aiDBt  any  tax- 
payer is  subversive  of  these  pnnciplea  and  of 
Justice,  and  cannot  be  sanctioned. 

Maton  V.  Lancaster,  4  Bush,  406. 

Tbe  taxpayer  who  does  not  make  a  list  is  en- 
titled to  tiave  liis  property  which  is  taxable 
listed  utd  valued  upon  the  same  basis  as  other 
taxpayers.  This  done,  he  is  subject  to  a  pen- 
alty for  his  ne^ect,  fixed  by  law  and  not  b^ 
the  assessors.  The  imposition  of  10  per  cent  is 
a  penalty  and  nothing  more. 

Jonenv.  Bridfjeport,  86  Conn.  388. 

In  some  States  the  taxpayer  is  at  Uie  mercy 
or  subject  to  tbe  doom  of  the  assessors. 

But  even  in  such  case  it  has  been  said  very 
recently  that  "  tbe  taxpayer,  if  be  has  failed  to 
make  a  return,  has  the  right  to  insist  that  the 
officer  who  makes  it  shall  discharge  his  duty 
honestly,  and  shall  not  subject  him  to  excessive 
valuation.  The  citizen  is  not,  by  reason  of 
such  neglect,  in  tbe  condition  of  an  outlaw." 

State  V.  Cmt.  Fae.  B.B.0o,7  Kev.  09. 

In  this  State  it  has  been  invariably  held  that 
the  statute  was  the  only  authority  for  taxation, 
and  that  any  deviation  from  its  provisioo,  in 
laying  or  assessing  taxes,  was  an  illegality  af- 
fecting the  right  of  recove^. 

Thama  Mfg.  Co.  v.  Lathntp,  7  Conn.  600 ; 
Adam  v.  Litehfidd,  10  Ciuin.  187;  WhitUmg 
V.  Clinton,  14  Conn.  72. 

This  tax  is  sued  for  as  an  entirety.  The 
plaintiff  is  entitled  to  recover  the  whole  tax  or 
none  of  it.  If  illegal  in  part  it  is  illegal  in 
Mo. 

Hubbard  V.  Brainard,  85  Conn.  668;  Jones 
V.  Bridgeport,  86  Conn.  288 ;  Ee^.  Society  v. 
Eartford,  38  Conn.  274;  Adam  v.  lAtehjidd,  10 
Conn.  180;  WhitUaeff  v.  Clinton,  14  Conn.  76; 
IhvwY.  Davis,  10  Vt.  506;  Henry  v.  C/iester,  15 
Vt.  460.  See  also  Johnson  v.  Cotbum,  86  Vt. 
«93:  Ckiss  v.  Dean,  16  Mich.  12. 

In  Miltoaukee  Iron  Co.  v.  Hvhbard,  29  Wis. 
M,  the  court  said  that  an  omission  to  assess 
land  to  the  owners  or  occupants,  if  they  are 
known,  or  an  excessive  valuation  thereof,  in- 
tentionally made  for  the  purpose  of  compelling 
the  owner  to  pay  more  than  his  just  proportion 
of  taxes,  is  sufficient  ground  for  declaring  the 
assessment  void. 

See  also  Lefferts  v.  Supervisors,  21  Wis.  688. 

Messrs.  Samael  O.  Prentice  and  John 
Henry  Brookleaby.  f or  plaintiff,  appellee: 

The  defendant  in  ^is  case  has  willfully  ne- 
glected an  absolute  duty.  Having  compelled 
Uie  board  of  assessors  to  pursue  a  certam  line 
of  judicial  action,  she  must  not  find  fault  with 
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what  are  the  leg^tinute  conaequencea  soeh 

compulsion. 

Cooley,  Tax.  2d  ed.  357, 858;  Artsr  r.  0am- 
mi*sio}ier*,  6  Gray,  865. 

Assessors,  in  arriving  at  a  determination  as  to 
tbe  amount  of  taxable  estate  owned  by  any  per- 
son and  its  pro^r  valuation,  exercise  juoKsai 
powers,  and  their  judgment  is  not  reviewable, 
save  upon  appeal  as  provided  by  statute. 

Welty,  Assess.  |g  25,  158;  Goddard  v.  3v 
numr,  30  Conn.  894;  Monroe  v.  New  Ganaah, 
48  Conn.  812;  StaU  v.  ^fer,  48  Conn.  159. 

The  assessors  made  a  proper  entry  of  tfaeir 
determination  under  the  item  of  "ail  taxable 

Sroperty  not  specifically  mentioned,  $85,000." 
)ur  courts  have  sustamed  assessments  made 
under  a  general  item. 

Lewis  V.  Battford,  44  Conn.  477. 

Oran^r*  delivered  the  opinion  of  Itw 
court: 

This  action  is  brought  for  the  recovery  of 
taxes  as  a  debt  due  from  tbe  defendant  to  the 
plaintifl  town  under  the  statute  of  1881  (Seas. 
Laws  1881,  chap.  101).  which  provides  that  "all 
taxes  properly  assessed  may  be  recovered  by  any 
proper  complaint  or  proceedingat  law  for  tte 
recovery  of  money  as  m  other  cases."  The  only 
question  in  the  case  is  whether  the  taxes  were 
"l«t)perly  assessed." 

Tbe  compl^t  alleges  that  Uie  defendant  oo 
tbe  1st  day  of  October,  1881,  was  a  resident  <d 
tbe  town  of  Hartford  and  liable  to  pav  taxes  in 
said  town;  that  on  that  day  she  was  uie  owner 
of  a  large  number  of  shares  of  the  capital  eux^ 
of  tbe  several  Insurance  companies  named;  that 
she  neglected  to  give  in  to  the  assessors  a  sworn 
list  on  or  before  the  1st  day  of  Novembw,  1^1. 
of  the  taxable  property  owned  by  her  on  said 
Ist  day  of  October;  that  the  assesscHa  tiiereapiHi 
filled  out  a  list  for  ber^utting  tbe  insurance 
stocks  above  named  at  $86,606,  and  other  prop- 
erty owned  by  her  and  liable  to  taxation  at  the 
sum  of  $35,(K)0,  and  added  10  per  cent  of  said 
valuations  thereto.  The  'complaint  then  pro- 
ceeds to  allege  that  tbe  assessment  list  was  never 
appealed  from  or  changed;  that  a  certain  tax 
was  duly  laid  by  the  town  on  the  aMeasmait 
list  of  that  year,  whidi  was  payable  July  IS, 
1882,  and  that  the  amount  of  the  defendant's 
tax  was  $1,044.07;  that  the  collector  had  atnce 
that  date  demanded  tbe  tax  of  her,  but  that  she 
had  never  paid  it;  and  that  tbe  tax  was  now  due 
with  tbe  interest  and  additions  provided  by  law. 

The  case  was  triad  to  the  court.  On  the  trial 
it  appeared  that  tbe  item  of  $85,000  was  »• 
terea  upon  the  defendant's  assessment  list  as 
follows;  "All  taxable  woperty  not  speciflcally 
mentioned.  $35,000."  Upon  uie  argument  f>f 
the  case,  the  counsel  for  defeu&nt  asked 
the  court  to  decide  that  the  assessment  so  made 
a^inst  her  was  not  legal,  for  the  reason  that  it 
did  notappear  from  theevidence  that  the  asses- 
sors bad  an^  knowledge  whatever  of  any  iHop- 
erty  belonging  to  her  for  which  i^e  is  set  in  tbs 
list  at  tbe  sum  of  $85,000  under  the  head  of 
"all  other  taxable  property  not  specifically  men- 
tioned;" nor  that  they  bad  any  reasonable 
ground  to  believe  that  she  had  such  property; 
and  they  asked  the  court  to  hold  that  there  most 
be  such  facts  shown  to  have  been  bnMgfat  to 
the  knowledge  of  the  bsdbqiow.  and  upon  whldi 
they  acted,  as  would  enaUe  the  court  to  see 
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that  the  asaessors  either  knew  that  the  defend- 
■ant  actually  had  auch  property,  or  that  they 
could  reasonablT  belieTe  that  we  had  it;  and 
that  unl^such  facts  had  been  shown,  the  court 
•on^t  to  hold  the  assessment  illegal  and  void. 
The  court  found  that  in  flllins  out  and  making 
the  assessment  list  for  the  defendant  the  asses- 
sors, acting  from  the  best  information  they 
were  able  to  obtain,  had  reason  to  believe  and 
did  verily  believe  that  she  owned  all  the  prop- 
erty set  therein,  and  that  the  same  was  oi  the 
value  Bt  which  it  was  assessed,  and  that  it  was 
liable  to  taxation.  The  court  also  found  that 
Uie  defendant,  on  the  1st  day  of  October,  188t, 
was  a  resident  of  the  town  of  Hartford,  and 
that  ^1  the  paragraphs  of  the  complaint  were 
proved  and  true,  and  found  the  issue  for  the 
plaintiff,  and  rendered  judgment  in  its  favor 
for  the  whole  amout  of  the  tax  claimed,  with 
the  10  per  cent  addition  and  interest  at  the  rate 
provided  by  law.  The  defendant  appeals  from 
this  Judgment,  and  alleges  the  following  rea- 
sons for  appeal: 

The  assessment  and  tax  is  illegal  and  void  be- 
cause: 

1.  The  list  of  property  of  the  defendant  for 
taxation  waa  no)t  made  as  required  by  law, 

2.  Said  list  contained  a  large  amount  of 
property  which  did  not  exist,  and  which  the 
■assessors  did  not  have  reason  to  believe  was 
owned  by  the  defendant  and  liable  to  taxation. 

8.  Said  list  was  not  a  list  of  the  property  of 
the  defendant  or  intended  as  auch,  but  was 
fraudulently  made  with  intent  to  injure  and 
punish  the  defendant 

4.  Said  judgment  is  erroneous  because  it  in- 
cludes a  tax  upon  a  large  sum  improperly  and 
illegally  placed  by  the  assessors  in  the  ust  of 
property  for  taxation  of  the  defendant. 

The  substance  of  the  defendant's  reasons  of 
Appeal,  and  of  the  claim  made  by  her  counsel 
in  the  a^ument  before  us,  is  that  the  assessors 
had  no  right,  under  the  atatute,  to  put  any  prop- 
«rty  in  the  defendant's  liat  unless  uiey  had  defi- 
nite knowledge  of  speciSc  property  which  she 
■owned  and  had  failed  to  put  iato  her  list,  and 
that  such  property  must  have  been  actually 
valued  by  tnem. 

Tbe  statute  (Oen.  Stat.  p.  153,  §  4)  provides 
that  where  any  resident  taxpayer  fails  to  give 
in  a  liat  of  bis  taxable  property,  "the  assessors 
«hall  nil  out  a  liat  for  him,  putting  therein  all 
prop^y  which  they  have  reason  to  believe  ia 
owned  by  him  liable  to  taxation,  at  the  actual 
value  thereof,  from  the  best  information  tbev 
«an  obtain,  and  add  thereto  10  per  cent  of  sucn 
valuation." 

Under  the  statute  the  assessors  are  not  limited 
to  any  particular  source  or  means  of  informa- 
tion, or  evidence  of  ownership  or  value:  they 
Arc  only  required  to  act  upon  "the  best  infor- 
mation* they  can  obtain."  This  information 
they  may  obtain  by  inquiring  of  those  who 
would  be  likely  to  know,  and  from  their  own 
Judgment  upon  the  general  facts  of  the  case. 
It  is  sufficient  if  they  ascertain  enough  to  foimd 
upon  it  an  honest  belief  that  tbe  taxpayer  has 
taxable  property  which  he  fce^  hack  from 
taxation.  The  ol>ject  of  the  taxpayer  is  to  keep 
his  property  out  of  sight  and  from  the  know- 
ledge of  the  assessors.  By  frankly  stating  what 
he  owns,  he  avoids  all  dimger  of  an  unjust  im- 
pression on  the  part  of  the  assessors.  If  they 
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get  at  the  property  thus  concealed  by  using 
their  best  judgment  in  the  matter,  ana  by  in- 
quiries that  bnng  them  to  an  honest  belief  on 
the  subject,  the  taxpayer  is,  in  the  drcum- 
stances,  in  no  position  to  make  a  reasonable 
complaint  if  they  misjudge  in  tbe  matter. 

It  is  expressly  found  that  the  assessors,  in 
making  the  list,  "acted  from  the  best  informa- 
tion they  wero  able  to  obtain,  and  had  reason 
to  believe  and  did  believe  that  the  defendant 
owned  all  the  property  set  therein;  and  that  it 
was  of  the  vuue  at  whidi  it  waa  assessed." 
This  finding  we  must  regard  as  decldve  of  the 
proper  action  of  the  aaaeasors  in  the  matter. 

There  it  no  error  in  the  judgment  appealed 
from. 

In  this  opinion  tbe  other  Judges  concurred. 


William  DONAGHCE 
e. 

John  H.  GAFFT. 

1.  In  eivU  aotiona  for  libel,  tbe  court 
may  be  required  to  pmaa  upon  the  effect 
of  the  laupiagfe  of  a  publication,  by  a 
demurrer  to  the  whole  declaration  or  to 
a  ooant  In  partioolar;  also  when  the 
qaeation  is  whether  the  verdict  is  con- 
trary to  the  evideuce.  Otherwise  the 
rule  is  in  some  States  that  the  court  shall 
determine  the  question  a«  to  libel  or  no 
libel. 

3.  It  i>  for  the  jury  to  say  whether  or 

not  there  has  been  a  publication  refer- 
ring to  the  plaintiff ;  whether  or  not  it 
is  maltelaiis  and  ^lae  i  and  whether 
or  not  the  sense  auid  meaning  are  as 

charged.  But  if  the  publication  Is  ex- 
pressed in  terms  so  clear  and  aoambig- 
uous  that  no  circumstances  are  requirra 
to  make  it  clearer,  the  better  rule  is  that 
the  question  of  libel  or  no  libel  is  one 
of  law  to  be  determined  by  the  court. 
8.  A  libel  has  been  defined  by  this  court 
as  being  a  false  and  malicious  publica- 
tion of  a  person  which  exposes  him  to 

Eublie  ridfcnle,  hatred,  or  contempt,  or 
inders  virtuous  men  from  assooiating 
with  him. 

4.  A  publication  by  a  retail  seller  concern- 
ing wholesale  sellers  of  liquor,  which 
charges  that  the  plaintiff,  moved  to 
anger  because  defendant  ceased  to  be 
a  purchaser  from  him,  overbid  him  in 
the  matter  of  a  lease  and  compelled  hui 
removal,  ia  not  libelous  per  se*  and  in 
the  absence  of  special  damage  plaintiff 
has  no  cause  of  action. 

(Hartford  Filed  November,  1886.) 

APPEAL  by  plaintiff  from  a  judgment  of 
nonsuit  granted  by  the  Hartiord  County 
Superior  Court  in  an  action  for  a  libel.  iVoa- 
suit  Metained. 

This  action  was  originally  brought  in  the 
name  of  Donaghue  BroQiers,  and,  as  auch,  was 
argued  before  thia  court  at  its  May  Term,  1885, 
upon  the  defendant's  appeal.  A  new  trial  was 
ordered  (see  1  New  Eng.  Rep.  267),  but  before 
trial  was  had  the  complaint  was  amended 
80  281 
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droppiog  ODe  of  the  plaintifTs,  leaving  tbe  com- 
plaint  as  the  individual  suit  of.  Witttam  Dona- 
ghve  V.  John  H.  Qaffy. 

Further  facts  appear  in  tbe  opinion. 

Ma8r$.  C.  E.  Perkins  and  J.  O.  Cal- 
houn, for  plaintiff,  appellant: 

It  is  tbe  province  of  the  juij  to  decide 
whether  the  circular  in  question  is  libelous  or 
not. 

Tbe  English  rule  has  been  settled  for  nearly 
baU  a  century.  Fox's  Libel  Act,  passed  in 
1792,  provided  (88  Geo.  III.  chap.  60)  that  in 
all  criminal  proceedings  for  libel  the  Jury  shall 
be  the  judges  of  the  question  of  libel  or  no 
libel  imder  the  definition  of  the  court.  . 

The  leading  case  of  Baylis  v,  Lawrence,  11 
Ad.  &  El.  92^  established  definitely  the  same 
rule  in  civil  cases,  it  being  there  hud  that  the 

Judge  is  in  no  way  bound  to  state  to  tbe  jury 
lis  own  opinion  on  this  point;  in  foct,  it  would 
be  wrong  for  him  to  lay  down  as  a  matter  of 
law  that  the  publication  complained  of  was  or 
was  not  a  libel.  This  rule  has  not  been  ques- 
tioned or  departed  from  since. 

In  criminal  cases  tbe  same  rule  is  usually 
followed  in  the  United  States,  the  right  of  tbe 
Jury  being  established  in  many  instances  by 
constitutional  provisions  and  statutes;  but  in 
cirll  cases  there  is  a  marked  variance  of  opin- 
ion and  practice, — some  of  the  States,  like  Mas- 
sachusetts, California,  and  Maine,  adhering  to 
tbe  English  rule,  while  others,  as  Pennsyl- 
vania,  Geor^,  Wisconsin,  and  Vermont,  bold 
that  the  question  of  libel  or  no  libel  is  to  be 
decided  by  the  court. 

See  Shattuck  v.  Allen,  4  Gray,  640;  ^ate  v. 
Ooold,  63  Me.  509;  Van  Vactor  v.  Walkup,  46 
CaL  124;  Miller  v.  Butler,  6  Cusb.  75;  Dickey 
V.  AndrM,  83  Vt.  55. 

Such  being  tbe  division  of  opinion  on  the 
question  away  from  home,  it  is  evident  that 
uttle  assistance  is  to  be  derived  from  these  de- 
cisions in  determining  the  question  at  issue, 
viz. :  Which  of  the  two  views  has  been  adopted 
by  our  own  State? 

It  is,  of  course,  admitted  that  the  court  may 
be  required  to  pass  upon  the  effect  of  the  lan- 
guage by  a  demurrer  to  tbe  declaration,  where 
Uie  question  of  justification  is  involved  or  where 
tbe  publication  charges  a  crime,  but  tbe  pres- 
ent case  has  to  do  only  with  a  publication  which 
has  a  tendency  to  arouse  bad  passioDs  and  to 
bring  a  man  into  contempt  and  ridicule  before 
his  Mlaw  men. 

The  first  case  in  Connecticut  in  which  the 
point  is  raised  is  Mix  v.  Woodioard,  12  Conn. 
262,  291,  in  which  the  lit)el  charged  the  plain- 
tiff with  malpractice  in  packing  a  jurv.  The 
court  remarked  that  it  was  very  difnctut  to  see 
how  the  court  below  could  have  avoided  put- 
ting a  construction  on  the  publication,  or  now 
the  question  in  regard  to  tbe  justification  could 
be  determined  witnout  construing  the  libel . 

In  JIaialUv.  Cornell,  15  Conn.  82,  88,  where 
the  question  was  next  raised,  it  was  admitted 
that  the  writing  complained  was  a  libel  if  it 
was  a  malidous  pubtacation,  and  the  court  says: 
"Having  set  up  in  justification  that  it  was  a  com- 
munication privileged  by  the  occasion,  the  ob- 
ject and  intent  of  tbe  defendants  in  making  it 
became  material  to  the  case,  and  were  necessa- 
rilv  and  properly  referred  to  the  jury." 
fiut  the  matter  in  dispute  is  only  lairly  reached 
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and  decided  in  Oravea  v.  Waller,  19  Conn.  90, 
where  the  cotul  held  the  jury  pro|Krly  charaed 
when  they  were  told  that  "they  might  consider 
tbe  whole  matter  together,  in  connection  with 
the  circumstances  proved  or  admitted,  and 
from  the  whole  say  whether  tbe  writing  in 

auestion  was  libelous  according  to  tbe  defini- 
on  given;  that  any  other  course  would  faave 
l>een  alike  embarra^ng  to  the  jury,  unjuat  to 
the  plaintiff,  and  puerile  in  the  court." 

Tuia  is  the  last  decldon  in  this  State  upon 
the  question.  It  is  only  eight  vears  later  tlian 
Baylis  v.  Laterenee,  supra,  and  the  conclu.sioa 
is  probable  that  the  English  case  was  the  foun- 
dation of  the  opinion  in  Oravea  v.  Waller,  and 
that  Connecticut  is  to  be  considered  as  haviag- 
adopted  the  doctrine  of  the  King's  Bench. 

1116  statute  declaring  the  ri^ts  of  juriea 
provides  that  the  court  "'shall  submit  all  ques- 
tions of  fact  to  the  jury,  with  such  oliaervations 
on  the  evidence  for  tbeir  information  as  it  may 
think  proper,  without  direction  as  to  how  they 
shall  find  tbe  facts." 
Rev.  Stat.  p.  442. ' 

In  order  to  determine  the  question  of  whether 
this  publication  is  a  libel  or  not,  it  is  necessary 
to  ascertain  whether  it  has  a  tendency  to  bring 
ridicule  and  contempt  on  tbe  plaintiff  and  to 
injure  him  in  the  estimation  of  his  fellow  men. 
This  is  as  purely  a  question  of  fact  as  whether 
a  person  accused  of  negligence  baa  exercised 
such  care  as  persons  generally  would  exercise, 
and  cannot  be  a  question  of  law. 

Jeniur  v.  BeekeU,  25  h.  T.  Q.  B.  464. 

if  it  is  the  province  of  the  court  to  decide 
whether  or  not  a  writing  is  a  libel,  is  this  cir- 
cular libelous? 

Libel  has  been  four  times  defined  In  our  State, 
viz.: 

"A  malicious  defamation,  expressed  either 
in  printing  or  writing,  and  tending  either  to 
blacken  the  memory  of  the  dead  or  tbe  reputa- 
tion of  one  who  is  alive,  and  to  exxKMe  him  to 
public  hatred,  contempt,  and  ridicule." 

Stow  V.  Converae,  8  Conn.  841. 

"A  malicious  defamation,  expressed  in  print 
or  writing,  or  by  signs  or  pictures,  tending  to 
blacken  the  memory  of  tbe  dead  with  an  intent 
to  provoke  the  living,  or  to  injure  the  reputa- 
tation  of  one  who  is  alive,  and  thereby  expose 
him  to  public  hatred,  contempt,  orri^cule." 

Hillhouse  v.  Dunning,  6  Conn.  407. 

"A  malicious  defamation  of  any  person, 
made  public  by  printing,  writing,  signs,  or  pic- 
tures, tending  to  blacken  the  memory  of  the 
dead  with  intent  to  provoke  the  living,  or  injure 
the  reputation  of  the  living,  provoke  him  to 
wrath,  and  expose  him  to  hatred,  contempt,  or 
ridicule." 

(Stfotev.  Avery,  7  Conn.  868. 

"  A  false  and  malicious  writing,  published  of 
another,  which  renders  him  contemptible  or 
ridiculous  in  public  estimation,  or  exposes  him 
to  public  hatred  or  contempt,  or  hinders  virtu- 
ous men  from  associating  with  him." 

Lindleit  v.  Norton,  27  Conn.  61. 

It  is  not  necessary  that  the  matter  complained 
of  be  sufficient  to  lay  the  foundation  for  an  ac- 
tion of  scandal;  it  is  enough  if  the  defendant 
induces  an  ill  opinion  to  be  had  of  the  plaintiff, 
or  makes  him  contemptible  or  ridiculous. 

The  following  are  instances  in  which  writ- 
ings not  charging  a  cringe,  infectioiiB  disease. 
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or  malfeasance  in  office  are  jet  beld  to  be  li- 
belous, because  they  Motain  those  imputations 
wbidi  are  calculated  to  vilify  a  man  and  injure 
his  reputation : — 

A  report  raised  by  defendant  against  plain- 
tifl,  "stating  tliat  he  had  made  him  pay  a  note 
twice." 

Shttbm  T.  Nana,  7  R  Mon.  138. 

That  plaintiffwilinot sue inacertain county, 
"because  he  is  Icnown  there." 

Cooper  V.  Oreeley,  1  Denlo,  847. 

Obituary  notice  of  a  living  person. 

MeBride  v.         9  Rich.  L.  818. 

"  RefuaiDg  to  correct  a  witness  »  *  •  when 
I  believe  he  Knew  his  statement  was  not  true." 

Coamln  V.  Bote,  8  Blackf.  155. 

Stating  that  plaintiff  "was  once  in  difficul- 
ties," thourii  Uiey  are  at  an  end. 

Okb  v.  Lee,  L.  R.  4  Exch.  284. 

Charging  plaintiff  with  ingratitude,  even 
though  the  facts  on  which  the  charge  la  based 
be  stated  and  they  do  not  bear  it  out. 

Cox  v.  Lee,  eupra:  Uoare  v,  Silverloek,  IS  Q. 
B.  624. 

To  state  that  a  young  nobleman  drove  over  a 
lady  and  killed  her,  yet  attended  a  public  ball 
that  very  evening. 

ChuTchfU  V.  Hunt,  1  Chitty,  480. 

To  write  a  letter  char^iup  \m  sister  with 
having  unnecessarily  made  oim  a  party  to  a 
chancety  suit,  and  adding:  "It  is  a  pleasure 
to  her  to  put  me  to  all  the  expense  she  can." 

Fray  v.  Fray,  17  C.  B.  N.  8.  608. 

To  unpute  to  a  Presbyterian  "gross  intoler- 
ance" in  not  allowing  hfs  hearse  to  be  used  at 
the  funeral  of  a  Roman  Catholic  servant. 

Teaey  v.  MeKenna,  Ir.  R.  4  C.  L.  874. 

Writing  and  publishing  of  a  lady  of  high 
rank  that  she  has  her  photograph  taken  inces- 
santly, moming.  noon,  and  night,  and  receives 
a  commission  on  the  sale  of  such  photographs. 

R.  v.  Boaenberff,  Odgers,  Sland.  &  Lib.  33. 

To  public  and  circulate  a  report  that  plain- 
tiff had  placed  his  grown  dau^ter  on  a  ndl  a 
la  cavalier. 

Colby  V.  Reynold!.  6  Vt.  489.  See  also  ffaight 
V.  Conutl,  15  Conn.  74;  (Hark  v.  Binney,  2  Pick. 
115. 

The  circular  published  by  the  defendant 
charges  the  irialntiff  with  nothing  criminal  or 
illegu,  but  dioes  accuse  him  of  doing  a  Imse, 
contemptible  act.  The  libel  lies  in  the  mali- 
cious accusation  that  the  plaintiff  is  one  who 
entertains  and  nurses  malignant,  hostile,  and 
contemptible  feeUngs, — who  is  so  far  governed 
by  jealousy  of  competitors  in  trade  that  he  will 
do  mean,  unnecessary,  and  costly  acts  for  the 
sake  of  revenge, — containing  a  direct  charge  of 
unworthy  and  base  conduct.  Defendant  could 
only  have  designed  to  produce  a  public  opinion 
of  contempt  and  dislike. 

It  mav  he  claimed  tr^  defendant  that  the 
former  decision  in  this  case  settled  the  question 
that  this  circular  is  not  libelous  per     but  the 

Sluestion,  as  presented  there,  was  entirely  dif- 
erent  from  the  one  now  before  the  court. 
It  was  ttiere  held  that  the  action  was  brought 
by  a  tarn  for  a  libel  upon  its  members  as  part- 
ners, and  therefore  no  injury  to  the  reputation 
or  feelings  of  either  plaintiff  is  admissible. 
The  only  damage  which  could  be  recovered  was 
for  injury  to  tie  business  of  the  firm,  and  no 
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uestion  of  motive  or  of  improper  personal  con- 
uct  could  arise  or  Ik  in  issue. 
It  is  a  well-settled  principle  that  what  is  said 
in  a  case  of  a  certain  character,  thongb  suscep- 
tible of  broader  apDlication,  is  only  to  l>e  con- 
sidered as  applicabfe  to  the  facts  there  in  issue. 

The  rule  as  to  libel  perteis  entirely  different 
— in  a  case  where  an  individual  is  attacked  for 
doing  a  legal  act  from  malicious  and  revenge- 
ful moUves— from  that  where  a  partnership  is 
attacked  upon  the  same  ground.  The  intent 
and  motive  are  a  personal  act  affecting  the 
character  and  conduct  of  the  individual,  and 
not  a  partnership  act. 

There  may  be  many  libelous  publications 
against  an  individual  who  is  a  member  of  a  firm, 
and  they  may  indirectly  cause  persons  to  cease 
trading  with  the  firm,  yet  the  partnenOiip  could 
not  sue  for  such  damage;  they  would  not  be 
lilwlous  per  »e  on  the  partnership,  but  it  would 
be  extraordinary  to  claim  ttiat  because  tttey 
were  not  libelous  per  ae  as  against  the  partner- 
ship they  were  not  as  against  the  individual. 

So  there  may  be  publications  relating  to  a 
partnership  which  are  not  libelous  per  *e  as  to 
It,  but  which  seriously  affect  the  feelings  and 
reputation  of  an  individual  member  of  the  firm, 
and  are  libelous  as  to  him. 

Unless  the  court  is  prepared  to  go  so  far  as  to 
say  that  a  false  and  malicious  publication  al- 
leging acts  to  have  been  done  from  mean,  ma- 
licious, and  revengeful  motives  is  not  libelous 
per  96  because  the  acts  tliemselves  are  not  il- 
ic^l.  we  submit  tltat  the  court  betow  erred. 

Metnv.  Geor^  O.  SUl.  D.  L.  Aberdeen, 
and  H.  O'FlaHerty,  for  defendant,  appellee: 
Libd  may  be  defined  to  be  "any  writing, 
picture,  or  other  sign  which  immediately  tends 
to  injure  the  character  (property  or  business) 
of  the  individual,  or  to  occasion  mischief  to  the 
public." 

Folkard'sStarkie,  Sland.  &  Lib.  p.  6. 

It  is  divided  into  two  kinds,  namely,  libel 
per  te,  for  wliich  the  law  gives  the  party  libeled 
general  damage  without  requiring  him  to  prove 
any  actual  damage,  and  hbel  which  is  not  li- 
belous pwje,  for  which  the  law  gives  the  party 
libeled  an  action  to  recover  any  special  damage 
which  the  plaintiff  may  have  suffered  by  reason 
of  the  publication  of  tne  libel. 

In  the  case  of  lilwl  per  ««,  the  plainUff  can- 
not recover  special  damage  unless  it  is  express- 
ly alleged  in  the  complaint,  sold  is  proved  as 
aJleged. 

Odgera,  Sland.  &  Lib.  p.  290.  817. 

In  the  cases  of  libels  not  libelous  per  ae,  the 
law  does  not  presume  that  the  plaintiff  has 
been  damnified  by  reason  of  the  libel,  and  there- 
fore requires  him,  in  a  suit  on  the  libel,  to 
specially  allege  in  his  complaint  what  danuige 
he  has  suffered  on  account  of  the  publication, 
and  to  prove  it  as  alleged. 

Odgers,  Sland.  &  Lib.  p.  309,  top;  Boettoiek  v. 
Niekdson,  Kirby  (Conn.),  65;  Cook  v.  Cook,  100 
Mass.  194;  Pollard  v.  ^/oa,  91  U.  S.  225  (Bk. 
as,  L.ed.808.) 

The  circular  sued  on  in  this  case  is  not  libel- 
ous per  He. 

Donaghue  v.  Gaffy,  1  New  Eng.  Rep.  267. 

The  plaintiff  was  therefore  obUged  to  spec- 
ially allege  the  damage  its  publication  caused 
him. 
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Cases  above  cited;  Folfcard's  Starkie,  Sland. 

&  Lib.  p.  484,  %  450. 

The  circular  was  not  published  of  or  cod- 
cemiog  plaintiff,  was  not  aimed  at  bim  per- 
sonally, and  did  not  reflect  upon  him  in  any 
manner  in  bis  character  as  an  individual. 

Donaghue  v.  Qaffy,  aupra. 

It  was  publi^ed  of  and  concerning  the  firm 
of  DoDs^hue  Brothers,  and  it  injured  said  firm 
Alone,  if  It  caused  any  injury  at  all.  The  firm 
was  the  only  proper  party  to  bring  the  suit 

Le  Fanu  v.  Maleomaon,  1 II.  L.  Cas.  p.  687; 
Solommt  V.  Medex,  1  Starkie.  191. 

The  law  abhors  a  multiplicity  of  suits,  and 
will  not  countenaDce  the  bringing  of  two  cases 
where  recess  can  be  bad  by  bnnging  one  ac- 
tion. 

Burritt  v.  Bdfp,  47  Conn.  839. 

Evidence  of  mental  pain,  or  injury  to  the 
plaintiff's  reputation,  was  clearly  inadmissible. 
There  was  no  allegation  in  the  complaint  of 
any  such  damage.  The  plaintiff  could  not 
prove  it  unless  it  were  specully  alleged. 

Cases  above  cited;  Conn.  Practice  Act,  g  1. 

p.  1;  §  9.  p.  4. 

The  damage  suffered,  In  cases  not  libelous 
per  te,  must  be  of  a  temporal  or  pecuniary 
nature. 

I^neh  V.  Knight,  0  H.  L.  Cas.  688;  Bea/A  v. 
Ranneff,  2  Hill,  812;  Odgers,  Sland.  &  Lib.  809, 
818;  Anonymout,  80  N.  Y.  263. 

Mental  suffering  is  no  ground  for  an  action 
for  damage  in  cases  of  libel,  where  tb«  libel  is 
not  libelous  oer  ae. 

Bee  cases  last  ctted;  TefwiUiger  v.  Wand»,  17 
N.  Y.  57. 

Said  circular  was  not  libelous,  the  plaintiff 
had  proved  no  damage,  and  the  only  course  that 
the  court  could  adopt  was  to  grant  a  nonsutt  tn 
the  case. 

Donaghue  v.  Q<^,  rapra. 

PajTdee*  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  for  libel.  The  issue  was 
closed  to  the  jury,  and  judgment  rendered 
against  the  plaintiff  as  in  case  of  nonsuit.  He 
appeals.  Upon  the  trial  the  plaintiff  Intro- 
duced evidence  tending  to  prove  that  the  de- 
fendant published  of  him  a  circular  in  words 
as  follows: 

To  the  liquor  dealers  of  Hartford  and  vi- 
cinity: In  order  that  you  may  be  on  your 
guard  and  protect  yourselves  against  the  base 
treachenr  of  a  concern  you  may  be  doing  busi- 
ness witL,  I  desire  to  state  a  few  facts  in  regard 
to  experience  with  this  firm.  The  concern 
I  refer  to  fs  Donaghue  Bros. ,  consisting  of  Wil- 
liam and  Edward  Donaghue.  I  have  been  in 
Uie  habit  of  buying  nearly  all  my  goods  of  them 
for  years,  but  because  1  quit  buying  of  them 
they  went  to  the  Middletown  Savings  Bank,  of 
which  I  rented  my  place,  and  offered  $1U  more 
a  month  than  I  was  paying,  and,  after  getting 
their  lease  of  the  premises,  served  a  notice  on 
me  to  immediately  vacate.  Considering  the 
mean  and  unfair  manner  in  which  this  firm  have 
treated  me,  I  have  wondered  to  myself  whose 
turn  will  come  next,  should  anybody  feel  like 
exercising  their  right  to  buv  of  whom  they  like. 
I  believe  tt  Ih  time  to  speak  out  and  warn  the 
trade  ajninst  a  firm  who,  because  wc  tmy  of 
somebcMy  else,  subject  ourselves  to  the  same 
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treatment  I  have  received.  The  firm  nf  Dona- 
ffhue  Bros,  are  not  worthy  of  oar  soppOTt. 
being  guil^  of  foul  and  unfair  dealings  to  *  get 

square,'  as  they  say,  with  one  who  eierdses 
that  right  that  every  honest  man  has.  who  pays 
his  bilu,  to  trade  where  he  likes,  and  I  sinceruy 
believe  they  Aeaetve  that  kind  of  warfare  re- 
cently inaugurated  in  a  little  green  isle  across 
the  sea,  known  as  '  bt^cottine,'  and  lequest 
those  who  believe  in  the  fair  thing,  as  between 
man  and  man,  to  give  their  support  to  aamt 
other  house.  For  further  particulars  call  oa 
the  undersigned.  J.  H.  Qaff^." 

The  plaintiff  also  offered  evidence  tending  to 
prove  that  at  the  time  of  said  puUication  he 
was  engaged  in  the  wholesale  hqoor  businea 
in  Hartford,  with  his  brother  Edward,  as  co- 
partners, imder  the  firm  name  of  Donaghue 
Bros.,  and  claimed  from  that  evidence  that  the 
libel  was  published  as  well  of  and  concertiing 
the  plaintiff  as  of  and  concerning  the  firm. 
The  plaintiff  then  offered  to  prove  injury  and 
damage  to  his  reputation  and  feelings  caused 
by  the  publication,  to  which  evidence  the  de- 
fendant objected,  on  the  ground  that  the  circa- 
lar,  if  a  libel,  was  not  a  libel  arainst  the  plaintiff 
as  an  individual;  and  second rbecause  the  com- 
plaint contained  no  allegation  of  injury  to  the 
feeling  and  reputation  of  the  plaintiff  as  an 
individual,  nor  any  alle^tion  as  to  special 
damage.  The  court  sustamed  the  objection  and 
refused  to  admit  the  evidence,  and  the  plaintiff 
excepted.  The  plaintiff  claimed  that  the  cir- 
cular was  libelous  per  ae,  and  that  he  might  re- 
cover in  the  suit  without  proof  of  spedal  dam- 
age; but  the  court  held  otherwise. 

The  plaintiff,  at  bis  request,  was  permitted 
to  offer  evidence  of  any  damage  caused  by  the 
circular  to  the  business  of  the  firm,  or  to  his 
interest  as  a  partner  thereof;  but,  after  permis- 
sion  given,  he  did  not  offer  any  such  evidence. 
The  defendant  moved  for  a  nonsuit  becaose  no 
evidence  of  any  damage  had  been  siyen,  and 
no  special  damage  had  met^shown .  The  plain- 
tiff objected  thereto,  and  claimed  that  he  had  a 
right  to  have  the  question  submitted  to  the  jury, 
whether,  if  they  loimd  the  circular  to  have  beoi 
published  as  alleged,  It  had  a  tendency  to  bold 
him  up  to  scorn  and  ridicule,  and  throw  a  con- 
tempt upon  him  which  might  affect  his  repu- 
tation and  comfort.  But  ^e  court  held  other- 
wise, and  gave  judgment  of  nonsuit  against  the 
plaintiff  on  the  ground  that  no  damage  bad 
been  proved.  To  all  of  which  the  plaintiff  ex- 
cepted. 

The  plaintiff  in  his  brief  claims  that  there  are 
two  errors  in  the  rulings  of  the  court:  (1)  in  re- 
fusing to  allow  the  jury  to  determine  whether 
the  publication  is  or  is  not  libelous;  (2)  In  le- 
jeclJng  evidence  as  to  injury  to  his  reputation 
and  f^ngs,  and  in  holding  that  the  circular 
IB  not  libelous  per  «e.  As  to  the  first.  In  civil 
causes  for  libel  tbere-is  a  substantial  agreement 
in  the  decidons  of  the  courts  that  the  court  may 
be  required  to  pass  upon  the  effect  of  the  lan- 
guage of  a  publication  by  a  demurrer  to  the 
decuration  as  a  whole,  or  to  a  count  in  partfcn- 
lar;  also,  when  the  question  is  whether  the  ver- 
dict is  contrary  to  the  evidence.  Otherwise,  in 
some  States  the  rule  is  that  the  court  shall  de- 
termine the  question  as  to  libel  or  no  libel 
(Hitntv.BeMiett,n  N.Y.  178;  Pittoeky.OyeiU, 
68  Pa.  258;  Pugh  v.  MeCartj/,  440&.  38S;  GaU 
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T.  MeCHnniia,  68  Ind.  088;  Orrgory  v.  Atkins, 
42  Vt.  237;  OoUbehtat  v.  Uubachek,  86  Wis.  516); 
in  others  the  jury  (SAattuek  t.  AUen,  4  Gray. 
640;  Van  Vaetor  v.  Walkup,  46  Cal.  124;  Staxe 
V.  GooU.  63  Me.  509). 

Of  course  it  is  for  the  jury  to  say  whether  or 
not  there  hus  been  a  publication  referring  to  the 
plaintiff,  whether  or  not  it  is  malicious  aod 
false,  and  whether  or  not  the  aense  and  meao- 
ing  are  as  chained.   But  If  the  publication  is 
expressed  in  terms  so  clear  and  unambiguous 
that  DO  circumstances  are  required  to  make  it 
clearer  than  it  is  of  itself,  we  thmk  the  better  rule 
is  that  the  question  of  libel  or  no  libel  is  one  of 
law  to  be  determined  by  the  court;and  we  think 
we  are  not  concluded  to  the  contrary  by  the  de- 
cisions of  this  court.   The  case  of  Twombty  v. 
Motiroe,  136  Mass.  464,  seems  to  recognize  a 
possibility  that  questions  of  fact  may  be  so  en- 
tirely absent  from  a  cause  that  the  question  of 
libel  or  not  shall  remain  one  purely  of  law  to  be 
disjmsed  of  by  the  court,  as  by  a  nonsuit  or  its 
equivalent,  the  court  saying:    "  We  are  satis- 
fled  with  the  rule  that  at  the  trial  of  civil  ac- 
tions against  libel  It  is  only  when  the  court  can 
say  tliat  the  publication  is  not  reasonably 
capable  of  any  defamatory  meaning,  and  can- 
not reasonably  be  understood  in  any  defuna- 
tory  sense,  that  the  court  can  rule,  as  matter  of 
law,  that  the  publication  is  not  libelous,  or 
withdraw  the  case  from  the  jury,  or  order  a 
verdict  for  the  defendant."   In  the  jurisdic- 
timis  in  which  the  question  is  submitted  to  the 
jury  in  the  first  instance,  it  often  comes  upon 
motion  in  arrest  or  oOter  like  form  to  be  re- 
viewed and  redetermined  by  the  court  of  last 
resort  as  a  pxae  question  of  law.    It  would 
seem  to  be  better,  uierefore,  that  it  should  be 
so  treated  from  the  beginning,  and  thus  avoid  a 
[Mwsibly  unseemly  result,  namely,  the  submis- 
sion of^  a  question  of  law  to  the* jury  and  a  re- 
versal of  their  determination  thereon  by  the 
court.    For  instance,  in  England,  in  Parmiter 
V.  Coupland,  6  Mees.  &  W.  105,  the  judge,  after 
telling  the  jury  what  in  point  of  law  consti- 
tuted a  libel,  left  it  to  them  to  say  whether  the 
publications  in  question  were  calculated  to  be 
injurious  to  the  character  of  the  plaintiff.  The 
jiuy  having  found  a  verdict  for  the  defendants, 
the  Court  of  Exchequer  set  It  aside  because  the 
jury  had  erred  upon  that  pcnnt.   In  MvXligan 
V.  Cole,  L.  R.  10  6.  B.  549,  a  civil  suit  for  libel, 
the  judge  directed  a  nonsuit  upon  the  ground 
that  the  publication  was  not  capable  of  the  de- 
famatory meaning  attributed  by  the  innuendo. 
It  was  held  that  the  nonsuit  was  properly 
granted,  Mellor,  J.,  saying  of  the  publication; 
"I  cannot  help  thinking  that,  to  an  ordinarv  per- 
son, it  would  convey  no  more  than  the  legiti- 
mate information,  and  that  no  such  defamatory 
meaning  as  that  imputed  by  the  Innuendo,  nor 
any  other  defamatory  meanine,  was  intended 
to  beexpreased."   In  Capital  cb  Counties  Bank 
V.  Hmiy,  5  C.  P.  Div.  614,  the  question  of  libel 
or  no  libel  was  left  to  the  Jury;  they  failed  to 
agree,  and  were  discharged.   On  motion  to  en- 
ter judgment  for  the  derendants,  it  was  held  by 
the  Common  Pleas  Division  that  the  publica- 
tion was  susceptible  of  the  meaning  alleged; 
that  there  was  evidence  to  support  the  innuendo 
and  also  of  express  malice ;  and  that  the  case  must 
go  again  to  the  jury.   On  appeal  It  was  held  in 
the  court  of  appeal,  revetnng  the  dedsion  of 
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the  court  below,  "  that  there  was  no  evidence 
that  the  circular  was  defamatory  in  either  a  pri- 
mary or  a  secondary  sense,  and  that,  even  If  there 
was  an^  such  evidence,  the  circular  was  issued 
on  a  privileged  occasion,  and  there  was  no  evi- 
dence of  express  malice."  On  appeal  to  the 
House  of  Lords,  L.  R.  7  App.  Cas.  741,  it  was 
held,  affirming  the  decision  of  the  court  of  ap- 
peal, ' '  that  In  their  natural  meaning  the  woids 
were  not  libelous;  that  the  Inference  suggested 
by  the  innuendo  was  not  the  Inference  which 
reasonable  persons  would  draw;  that  the  onus 
lay  on  the  bank  to  show  that  the  circular  had 
a  libelous  tendency;  that  the  evidence,  consist- 
ing of  the  circumstances  Attending  the  publica- 
tion, failed  to  show  it;  that  there  was  no  case 
to  go  to  the  jury;  and  that  the  defendants  were 
entitled  to  judgment," 

As  to  the  second  point.  This  court  has  de- 
fined a  libel  as  being  a  false  and  malicious  pub- 
lication of  a  person  which  exposes  him  to  pub- 
lic ridicule,  hatred,  and  contempt,  or  hinders 
virtuous  men  from  associating  with  him .  This 
publication  is  by  a  retail  seller  concerning 
wholesale  sellers  of  liquor.  It  charges  that  tibe 
plaintiff,  moved  to  anger  because  tiie  defendant 
ceased  to  be  a  purchaser  from  him  and  his  part- 
ner, overbid  him  in  the  matter  of  a  lease,  and 
compelled  his  removal.  The  sting  of  the  pub- 
lication is  that  this  act  was  bom  of  a  desire  on 
the  part  of  the  plaintiff  rather  to  ^t  the  de- 
fendant out  of,  than  to  get  himself  utto,  a  par- 
ticular place  of  business.  But  to  overbid  is 
permissible  In  law— pennlsdble  even  when  the 
motive  is  to  supplant  another  in  the  possession 
of  an  advantageous  location  and  an  establisfaed 
run  of  custom.  Of  course  these  acts  foil  far 
short  of  the  requirements  of  the  golden  rule,  as 
do  many  others  in  the  heat  of  competition  in 
trade.  The  publication  is  a  hostile  comment 
upon  the  manner  in  which  the  plaintiff  used, 
within  tiie  pnle  of  the  law,  the  power  InseiMUv- 
ble  from  the  possession  of  money.  It  is  a  dec- 
laration that,  in  his  eagerness  to  accumulate,  lie 
disregards  the  interests  of  others.  The  public 
will  read  the  circular  and  disapprove  of  the 
plaintiff  s  methods  in  business,  but  it  does  not 
impute  to  him  any  act  which  will  expose  him  to 
their  hatred  or  contempt,  or  will  cause  them  to 
separate  themselves  from  him,  in  the  sense  or 
to  the  degree  required  by  the  law  of  libel.  In 
the  absence  of  special  damage  he  has  no  cause 
of  action. 

There  it  no  error  in  the  judgment  eomj^in^ 

of. 

In  this  opinion  tiie  other  Judges  concurred. 


CITY  BANK  OP  NEW  HAVEN'S  AP- 
PEAL. 

1.  Where  a  bank  presents  for  allowance  a 
elaim  aga-lnat  an  insolvent  estate  of  a 
flrmi  consisting  of  promissory  notes 
signed  by  one  of  two  copartners 
and  Indorsed  by  the  other,  the  burden 
is  on  the  claimant  to  ahowt  by  a  fair  pre- 
ponderance of  proof,  that  the  paper  was 

'  partnership  paper,  and  that  it  was 
discounted  by  the  bank  upon  the  credit 
of  the  firm,  in  order  to  recover. 

2.  A  eluwge  to  the  jury  npon  the  effect 
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Not.. 


of  the  preponderance  of  evidence  for 

either  party  is  faulty  In  not  teUIng  the 
jury  wnat  they  most  do  if  there  should 
be  an  exact  equipoise  in  the  evidence. 
The  verdict  in  Bneh  case  shoold  be  for 
the  defendant. 
8.  Where  the  judge,  on  conclusion  of  such 
faulty  charge,  read  and  adopted  as  cor- 
rect me  several  requests  of  the  appellee, 
the  fourth  of  which  asserts  the  burden 
of  proof  to  be  upon  the  plaintiffs,  the 
appellee  was  not  aggrieved,  and  is  not 
entitled  to  a  new  trial  on  aeeonnt  of 
the  tUght  Inaeenraey  in  the  ebary e. 
(New  Haven  Filed  November.  1886.) 

APPEAL  by  appellee  below  from  a  judsnnent 
of  the  Superior  Court  of  New  Haven 
County  entered  on  a  verdict  for  appellant  in 
an  appeal  from  the  action  of  conuolssioners  on 
an  insolvent  estate  in  disallowing  appellant's 
claim.  Afflrmfd. 
The  case  is  stated  in  the  opinion. 
Msgtri.  Doolittle  &  Bennett,  for  S.  E. 
Merwin,  Trustee,  appellee: 

It  is  evident  from  the  finding  that  the  ques- 
Mon  whether  the  debt  owned  bv  the  City  Bank 
is  a  claim  aeainst  the  partnership  estate  of  E. 
£.  Hall  &  Son  Is  a  very  nicely  balanced  one. 

Farmera  Bank  v.  Bayliu,  35  Mo.  428;  Farm- 
era  Bank  v.  Baylita,  41  Mo.  274 ;  Qoodhar  v. 
Cary,  16  Fed.  Rep.  816;  Peterson  v.  Boa/-^,  32 
Ohio  9t.  374  ;  Nat.  Bank  of  Salem  v.  Thomas, 
47  N.  Y.  17;  Sevan  v.  Lewi*,  1  Sim.  376  ;  Be 
Biieyrut  Mae/tine  Co.  6  Bankr.  Reg.  808 ;  Be 
WM,  2  Bankr.  Reg.  614. 

Mestri.  AUing  «  Webb*  for  City  Bank  of 
New  Haven,  appellant: 

No  objection  was  made  to  the  admissibility 
of  parol  evidence,  and  none  could  have  been 
made. 

FilUy  V.  Phdpa,  18  Conn.  301  ;  Qravei  v. 
Johmon,  4S  Conn.  160 ;  Gate  t,  Spa-uiding,  24 
Conn.  688 ;  Brawn  v.  tawrentx,  S  Conn.  897  ; 
Dougal  v.  Cowles,  5  Day,  518;  Bank  o/Bochea- 
ter  V.  Monteath,  1  Denio,  402;  Berkshire  Woolen 
Co.  V.  Juillard,  75  N.  Y.  686;  Bichard»on  v. 
Hugging,  28  N.  H.  122 ;  Be  Thomas,  8  Biss. 
189-141  :  Pars.  Partn.  marg.  213 ;  Spragve  v. 
-  Ainmorth,  40  Vt.  48 ;  Kendriek  v.  TarbeU.  27 
Vt.  512;  Maffet  v.  LeueM.  98  Pa.  468;  Pickett 
V.  8toke$,  68  Tenn.  442. 

Ordinarily,  when  a  bank  discounts  the  paper 
of  its  customers,  especially  where  the  paper 
has  only  the  names  of  its  customers,  as  in  the 

f)re9ent  case,  the  discounting  is  what  the  term 
iterally  means, —  advancing  or  lending  the 
money,       taking  the  interest  in  advance. 
2  Pars.  N.  ft  B.  p.  421. 
The  question  as  to  what  was  the  transaetion 
between  the  bank  and  the  firm  was  a  queation 
of  fact,  properly  submitted  to  the  jury. 
Allen  V.  Bundle,  50  Conn.  9. 

IioomiB,  J.,  delivered  the  opinion  of  the 
court: 

E.  £.  Hall  and  his  son  of  the  same  name 
were  copartners  in  the  grocery  business  at  New 
Haven  under  the  firm  name  of  "E.  E.  Halt  & 
Son"  from  the  year  187B  to  1886,  and  during 
all  that  time  kept  their  account  with  the  app^ 
lant  bank  in  toe  name  of  the  firm.  Dtmng 
this  time  the  bank  discounted  or  advanced  the 
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money  upon  four  promisaory  notes  of  $2,500 
each,  ana  renewed  them  from  time  to  time, 
charging  the  same  to  the  account  of  the  firm. 
In  1885  the  firm  became  insolvent,  and  all  its 
assets  and  the  property  of  the  individual  mem- 
bers of  the  firm  were  assigned  for  the  benefit  of 
creditors,  and  the  bank  presented  its  claim  for 
the  amount  of  the  four  notes  to  the  commission- 
ers on  the  asidgned  estate  of  the  firm,  claiming 
that  the  paper  discounlal  was  in  fact  partner- 
ship paper,  and  that  tho  avails  of  tbe  notes 
went  for  the  benefit  of  the  firm.  The  commis- 
sioners rejected  the  claim,  and  the  bank  q>- 
pealed  to  the  superior  court,  where  the  case 
was  tried  to  tbe  juiy  and  a  verdict  rendered  in 
favor  of  the  appellant  bank,  to  recover  tbe 
amount  of  the  four  notes. 

The  questions  for  review  before  thb  court 
relate  to  the  insLructions  given  by  tbe  trial 
court  to  the  juij. 

The  counsel  for  the  appellee  made  eight  spe- 
cific requests  to  the  court  to  charge  the  |ury. 
Seven  of  these  were  adopted  without  modifica- 
tion, but  the  eighth  request  was  not  complied 
with.  It  was  as  follows:  "If  the  jury  should 
find  that  E.  E.  Hall,  Sr.,  acting  for  himself,  ex- 
ecuted the  notes  in  question  and  procured  tbem 
to  be  indorsed  by  his  son,  and  then  delivared 
them  to  the  firm  of  £.  E.  Hall  <b  Son  for  the 
purpose  of  enabling  the  firm  to  replace  mooeT 
which  he  owed  it,  and  if  the  firm  of  E.  £. 
Hall  &  Son  then  offered  said  notes  for  discount 
at  the  City  Bank,  and  the  said  bank  discounted 
them  and  placed  tbe  proceeds  to  the  credit  of 
E.  E.  Hall  &  Son,  tbe  law  is  so  that  tbe  con- 
tract between  the  CI^  Bank  and  the  firm  of  E. 
B.  Hall  &  Son  was  a  contract  of  bargain  and 
sale  only  and  was  not  a  loan  of  money  to  tho 
firm,  and  tbe  right  of  action  of  the  bank  is 
confined  to  such  rights  as.  they  have  as  holders 
of  the  notes." 

We  do  not  think  it  was  error  to  ignore  this 
request.  The  seven  requests  that  were  ami- 
plied  with  covered  tbe  entire  case  for  tbe  ap 
pellee  and  gave  due  effect  to  everv  fact  m 
regard  to  which  there  was  tbe  slightest  evf- 
dence.  Tbe  substance  of  these  requests  was 
that  the  appellants  could  not  recover  unless 
they  provea  to  the  satisfaction  of  the  jury  that 
their  debt  was  due  from  tbe  partnership  and 
not  from  the  individuals  composing  tbe  firm; 
that  die  partnership  Is  a  distinct  thing  from  the 
partners  themselves,  and  if  the  jury  ^ould  find 
that  the  father  and  son  were  indebted  to  tbe 
plaintiffs  as  individuals  upon  the  same  notes, — 
one  as  maker  and  theotherasindorser,— it  can- 
not be  presumed  from  this  fact  alone  that  tbe 
putoersfaip  was  indebted  for  the  notes;  that 
upon  their  face  the  notes  produced  in  court 
show  an  indebtedness  of  E.  R  Hall,  Sr.,  and 
E.  E.  Hall,  Jr.,  as  individuals,  and  do  not  show 
any  indebtedness  of  the  partnership;  thai  tbe 
burden  of  proof  was  upon  the  bank  to  prove 
that  the  notes  were  not  what  they  appeared  to 
be. — the  individual  notes  of  the  twolialls, — but 
their  joint  obligation  as  partners;  that  if  the 
faUier  was  indebted  to  the  firm,  and  the  money 
on  the  notes  was  obtained  by  him  for  tbe  pur- 
pose of  repaying  bis  indebtedness,  tbe  vodict 
must  be  for  the  appellee;  that  if  the  bank  db- 
counted  the  notes  at  tbe  request  of  tbe  father 
and  upon  his  individual  credit,  and  tbe  money 
was  obtained     bim  and  idaced  to  tbe  credn 
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of  the  flrm  to  replace  money  drawn  by  him 
from  the  firm,  which  he  was  under  obligation 
to  replace,  the  verdict  must  be  for  the  appel- 
lee; that  if  the  partnership  obtained  the  benefit 
of  the  money  from  the  discount  of  the  notes,  it 
is  not  to  be  concluded  from  this  fact  alone  that 
the  partDcr^p  is  liable,  though  the  fact  may 
be  evidence  tending  to  prove  that  the  monev 
was  borrowed  by  the  firm;  but  that  if  E.  E. 
Hall,  Sr.,  borrowed  the  money  upon  his  indi- 
vidual credit  to  reduce  his  obligation  to  the 
firm,  the  verdict  must  be  for  the  dcfendaol  not- 
withstanding the  fact  that  the  firm  was  bene- 
fited by  the  transaction. 

In  adopting  all  these  requests  the  charge  was 
as  favorable  to  the  defendant  as  was  possible 
without  injustice  to  the  plaintiffs;  and  if  the 
additional  request  had  also  iieen  adopted,  it 
would  have  gone  beyoqd  the  just  requirements 
of  the  case,  even  as  claimed  by  the  defendant, 
and  would  have  misled  the  jury. 

All  the  other  seven  requests  impliedly  con- 
cede that  the  question  whether  the  contract 
with  the  bank  was  by  and  with  the  partnership, 
or  with  the  individuals  composing  it,  was  a 
question  of  fact  for  the  jury  upon  the  whole 
evidence.  But  the  request  under  consideration 
confines  the  jury  to  an  exceedingly  restricted 
view  of  the  facte,  even  as  claimed  by  the  de- 
fendant, and  upon  that  partial  view  the  court, 
as  matter  of  law,  is  asked  to  declare  what  the 
•contract  was  and  what  it  was  not. — that  it  was 
A  contract  of  bargain  and  sale,  and  was  not  a 
loan  to  the  firm.  If,  however,  we  take  the 
case  as  stated,  the  legal  condusion  asserted 
would  by  no  means  follow. 

If  we  analyze  the  proposition  we  shall  see 
that  it  coDsistB  of  two  distinct  parts.  The  first 
speaks  only  of  the  acts  of  £.  £.  Hall,  Sr.,  in 
executing  the  note,  the  indorsement  of  it  by 
the  son,  the  purpose  of  it,  and  the  delivery  to 
the  firm;  and  all  this  without  any  notice  to  or 
knowledge  on  the  part  of  the  ^nk.  So  far  it 
lacks  every  element  of  a  contract.  There  is 
neither  a  meeting  of  the  minds  of  the  par- 
ties, nor  any  communication  whatever  between 
them.  Id  the  other  part  of  the  proposition  the 
parties— the  firm  and  the  bank— are  brought 
together.  There  is,  however,  no  reference  to 
what  has  been  done,  or  ite  purpose,  and  no  ex- 
planation or  even  conversation  is  given.  We 
find  the  firm,  however,  as  such,  in  its  own 
name,  now  offering  the  notes  for  discount,  and 
the  bank  discounting  them  for  the  firm  and 
placing  the  proceeds  to  their  credit.  It  seems 
to  us  manifest  that  even  the  facts,  just  as  as- 
sumed in  the  request,  are  more  consistent  with 
a  contract  of  loan  by  the  bank  to  the  firm  than 
they  are  with  a  contract  of  bargain  and  sale  of 
the  notes.  If  now  we  add  to  tbe  statement 
facts  claimed  or  admitted  to  have  been  proved 

S'  the  bank  as  to  the  course  of  dealing,  partic- 
arly  tiie  fact  that  when  each  note  became  due 
the  check  of  the  flrm  was  presented  to  pay  it, 
and  each  renewal  was  negotiated  by  and  in  be- 
half of  the  firm  without  notice  to  the  bank  that 
it  was  an  individual  matter,  very  little  doubt 
can  be  entertained  as  to  the  correctness  of  the 
verdict,  and  none  at  all  if  the  facts  embraced 
io  other  reauests  of  the  appellee  were  not  estab- 
lidied  by  ma  evidence,  and  the  claims  of  the 
appdlauts  were  so  established. 

The  remafniog  question  relates  to  that  part 
comr. 


of  the  charge  where  the  jury  were  told:  "If 
you  find  that  the  proof  preponderates  in  favor 
of  the  bank,  that  the  paper  was  partnership 
paper,  discounted  as  such,  and  credit  given  to 
the  firm  at  the  time,  then  your  verdict  should 
be  for  the  appellante;  but  if  you  find  a  prepon- 
derance the  other  way  and  in  support  of  the 
claims  which  are  made  by  the  appellee,  then 
your  verdict  should  be  for  him."  The  first 
part  of  the  charge  was  strictly  correct,  and  the 
verdict  for  the  plaintiffs  must  he  presumed  to 
have  been  baseci  on  such  preponderance,  and  if 
so  there  is  no  occasion  for  a  new  trial.  But 
tbe  latter  part  Is  not  strictly  correct.  If  there 
was  a  preponderance  for  the  defendant  he  must 
of  course  have  a  venlict;  but  the  instnictionB 
arc  faulty  in  not  telling  the  jury  what  they 
must  do  if  there  should  be  en  exact  equipoise 
in  tbe  evidence.  The  verdict  in  such  case 
should  have  been  for  the  defendant,  but  taking 
the  charge  just  as  it  is  given  there  could  in 
such  case  have  Iwen  no  verdict  at  all.  If  the 
case  stood  here  it  would  be  extremely  improb- 
able that  the  defendant  was  aggrieved.  Civil 
causes  are  ordinarily  determine b^  preponder- 
ance of  evidence.  An  exact  equipoise  in  the 
minds  of  the  triers  must  be  extremely  rare,  and 
there  is  nothing  in  this  case  to  suggest  the  pos- 
sibility of  such  a  thing.  But  whatever  might 
be  our  conclusion  if  the  passage  from  tbe  charge 
above  dted  stood  alone  as  the  only  light  to 
guide  the  jury,  yet,  taking  the  whole  ohairge  to- 
gether, it  u  extremely  improbable  that  tiie  jury 
were  misled,  for  at  the  outset  the  judge  says: 
"  Upon  the  theory  upon  which  the  bank  stands 
here,  the  burden  is  upon  it  to  satisfy  you  by  a 
fair  preponderance  of  proof  that  this  paper  was 
partnership  paper,  and  that  it  was  discounted 
by  it.  as  they  claim  it  was.  and  upon  the  credit 
of  the  firm,*'  etc.  The  judge  then  emphasizes 
it  by  repeating:  "  I  say  the  burden  is  upon  the 
appellant— the  bank — in  this  case  to  satisfy 
you  on  this  point,  by  a  fair  preponderance  of 
proof,  before  they  are  entitled  to  on  allowance 
of  theirclaim."  Then  attention  isagain  called 
to  the  rule  as  fully  accepted  by  the  tmnk: 
"  The  bank  claims,  gentlemen,  that  they  have 
established  all  these  facts  by  a  fair  preponder- 
ance of  testimonv."  And  finally,  after  the 
judge  had  concluded  the  charge  as  given  in  his 
own  language,  he  read  and  adopted  as  correct 
the  seven  requests  of  the  appellee  to  which  we 
have  already  referred,  the  fourth  of  which 
asserts  that  the  burden  of  proof  is  upon  tbe 
plaintifib,  etc. 

Under  these  circumstaoces  we  think  the  ap- 
pellee was  not  aggrieved,  and  is  not  entitled  to 
a  new  trial  on  account  of  tbe  slight  inaccuracy 
of  tbe  charge  in  the  passage  complained  of. 
In  this  conclusion  we  are  sustained  by  the  de- 
cision of  this  court  in  State  v.  Morrit,  47  Conn. 
179. 

There  is  no  error  in  theju^ment. 

In  this  opinion  the  other  Judges  concurred. 


Austin  B.  TOBY 

V. 

I.  W.  HAKES.  Jr. 

Mwid»mn»  will  not  ordinarily  Issne  if  the 
plaintiff  has  other  remedies.    The  writ 
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will  not  issue  to  enforce  a  mere  private 
ri^ht.  If  a  corporation  improperly  re- 
fiiBea  to  trwiufbr  its  atock  on  the 
booka  of  the  company  to  a  purchaser, 
Md  to  Isnie  a  eertlfie&to  therefor,  it 
is  clearly  liable  for  the  damages  in  an 
aetion  at  law  i  and  if  that  remedy  is 
not  adequate,  a  coart  of  equity  will 
grant  relief. 

(Hartford — ^FUed  Deoemtier  0,  lB8B.t 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  Hartford  County  sustaining  a  de- 
murrer and  dismisaing  an  application  for  a 
mandamua  to  compel  defeudant,  aa  secretary  of 
a  private  corporation,  to  allow  plaintiff  to  make 
a  transfer  of  stock  on  its  books,  and  to  issue  a 
oer^flcate  therefor.  Affirmed. 

The  facts  and  qucattons  raised  appear  from 
the  opinion. 

Metar:  H.  E.  Pardee  and  £.  W.  Pow- 
erst  for  i>laintiff,  appellant: 

The  writ  of  mandamut  is  a  writ  of  right  to 
(Jompel  an  odicer  of  a  corporation  to  perform  a 
certain  clear,  specific  official  duty,  at  the  in- 
stance of  a  party  having  a  special  Interest  in 
and  clear  right  to  its  peirormance. 

See  High,  Ex  Rem.  g§  4,  m,  277;  4  Wait, 
Act.  &  Def.  p.  357,  §  1. 

An  ordinary  action  at  law  in  this  case  would 
not  furnish  an  adequate  remedy.  Neither  the 
market  value  of  the  stock  nor  the  amount  of 
dividends  furnishes  a  sure  measure  of  the  value 
of  the  stock  to  the  holder.  Mimy  companies 
are  managed  with  reference  to  the  interests  of 
the  managers  in  some  other  business.  The  in- 
terest of  a  stockholder  ma^  consist  mainly  in 
something  besides  the  dividends.  The  value 
of  the  stock  to  him  may  be  in  its  future  devel- 
opment. A  knowledge  of  the  business  may  be 
his  chief  benefit.  In  this  case  there  is  not  even 
a  market  to  fix  the  value  of  the  stock.  There  is 
no  stock  to  be  bought.  It  Is  simply  this  stock 
or  none.  If  the  stockholder  is  to  he  left  to  bis 
action  for  damages,  then  the  directors  or  a 
secretary,  in  combination  with  a  minority  of 
them,  might  usurp  the  control  by  excluding 
the  owners  of  part,  and  leave  them  merely  the 
market  value  of  the  stock.  We  might  as  well 
say  that  the  owner  ou^ht  not  to  recover  a  spe- 
dnc  chattel  by  replevin  because  be  could  re- 
cover its  value  in  trover,  as  to  say  be  shall  not 
have  his  right  to  that  stock  protected  on  the 
ground  that  he  could  recover  in  damages  for  its 
conversion.  UiK>n  the  facts,  pUdntiff  Is  enti- 
tled to  that  identical  stock. 

See  Nornt  v.  IHOi  Land  Co.  8  El.  &  Bl.  525. 
See  Staic  v.  FyUr,  48  Conn.  145;  mNeil  v. 
Tenth  Nat.  Bank,  46  N.  Y.  826:  QiUnan  v.  Baa- 
«».88Coan.  SOS;  Hkb,  Ex.  Rem.  S  17. 

This  case  rather  belongs  to  that  class  where 
some  specific  act  only  is  required  to  open  to 
the  plaintiff  the  full  enjoyment  of  his  fran- 
chise,— to  that  class  of  cases  where  the  full  en- 
joyment of  a  right  is  prevented  by  one  or  more 
of  the  officers  ox  a  company. 

FaUtTT.  Flainfidd  Academic  School,  6  Conn. 
583;  Wait,  Act.  &  Def.  p.  374,  §  16;  Ang,  &  A. 
Corp.  %  707;  PcopU  v.  Throop,  12  Wend.  183  ; 
Am.  R.  Frog  Co.v.  ffaten.  101  Mass.  898;  Bailey 
V.  8troheek^,  38  Ga.  259;  Cooper  v.  DimcU 
Svsamp  Canal  Co.  2  Murphy  (N.  C).  106. 
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The  suit  is  properly  brought  against  the  per- 
son who  is  to  do  the  act. 

FarreU  v.  King,  41  Conn.  44a 

The  policy  of  the  State  requires  that  the 
transfer  of  stock,  to  be  complete,  must  he  on 
the  books  of  the  company  by  the  holder  or 
someoneauthorizedby  him.  UnUl  this  is  done 
the  stock  is  liable  to  be  attached  as  the  propertv 
of  the  person  having  the  title  reconL  Unm 
this  is  oonetlie  equitableownercannotenjoy  any 
of  the  privileges  of  membership.  The  duty  & 
ministerial.  He  is  ttie  custodian  of  the  records, 
in  duty  bound  to  so  hold  them  that  they  shall 
discharge  their  true  purposes  under  the  law. 
He  has  nothing  to  do  with  any  question  how  a 
record  duly  made  shall  affect  othFra.  He  is  to- 
that  extent  a  public  officer. 

See  Farrea  v.  King,  41  Conn.  448;  Jforru  v. 
iTith  Land  Co.  8  El.  &  Bl.  636;  BaUey  r.  £tn>- 
heeker,^Qi9^  259. 

The  case,  if  common  law  were  wanting, 
seems  to  fall  within  the  statutes.  Gen.  Stat, 
p.  480,  %  8,  empowers  any  stockholder  to  apply 
for  a  writ  against  it  to  compel  it  to  obev  the 
statute  laws  of  the  State.  The  original  Act 
(Sess.  lisws  1868,  p.  169),  says:  "  Obey  and  con- 
form to"  the  statute  laws  of  the  State.  When 
not  otherwise  provided  in  its  charter  the  stock 
shall  be  transferred  only  on  its  books,  in  such 
form  as  the  directors  shall  prescribe. 

Gen.  Stat.  279,  g  8. 

The  law  as  to  joiot^tock  companies  is  simi- 
lar. 

Sess.  Laws  1882, 164. 

There  are  many  provisions  of  the  statutes 
which  hold  the  secretaiy  of  a  corporation  to  the 

duty  of  having  the  books  represent  the  truth. 
He  holds  those  books  for  the  purpose  of  caus- 
ing all  the  affairs  of  the  company  to  conform 
to  the  taws.  Theact  required  of  him  is  simple, 
direct,  one  which  it  is  the  duty  of  the  comjiny 
to  appoint  him  to  perform,  and  one  which, 
when  he  is  appointed,  devolves  on  bim  alone  to 
execute.  Mandamvt  is  the  appropriate  mode 
of  enforcement  by  the  plaintiff. 

Beed  V.  C&pdand,  50  Conn.  488;  State  v.  Oum- 
tonic  Water  Co.  51  Conn.  142. 

Mesgre.  Case.  Haltbie,  &  Bryant,  for  de- 
fendant, appellee: 

The  statute  has  a  provision  authorizing  the 
issue  of  the  writ  (on  application  of  a  stock- 
holder) to  compel  ihe  corporation  to  ob^  the 
statute  law. 

Gen.  Stat.  480. 

The  statute  provides  that  transfers  of  stock 
shall  be  in  the  form  prescribed  by  the  board  of 
directors  or  by-laws  of  the  corporation,  and 
that  the  stock  shall  be  subject  to  a  lien  for  all 
debts  and  other  obligations  of  the  stockholder 
to  the  corporation. 

Gen.  Stat.  279,  §8;  Pub.  Acts  1882,  p.  164. 

The  complainant  has  adequate  remedy  by  an. 
action  at  law  or  in  equity. 

If  the  corporation  improperly  refuses  to 
transfer  its  stock  to  the  owner,  then  in  a  proper 
action  the  value  of  the  stock  may  be  recovered 
of  the  corporation. 

Bmd  V.  Mount  Hope  Iron  Co.  99  Mass.  60Bl 

The  general  rule,  as  laid  down  by  High  on 
ExtraordinaiT  Legal  Remedies,  ^  277,  as  to 
jurisdiction  by  this  writ  against  private  cor> 
porations.  is  that  "where  a  specific  duty  is  im- 
posed by  law  upon  a  private  corpcwaticHi,  and 
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DO  other  adequate  or  specific  remedy  is  provid- 
ed for  its  enioroemen^  the  writ  of  majidamuM 
will  be  granted." 

If,  for  any  reasoD,  an  action  for  damages  Is 
not  an  adequate  remedy,  then  an  eqtutable 
action  can  be  maintained  to  compel  the  corpo- 
ration to  transfer  the  stock. 

lafigi  v.  Chicago.  B.  db  O.  R.  R.  Go.  139  Mass. 
4fl;  Guthman  t.  Thayer  Mfg.  Jewelry  Go.  78  N. 
T.  365.  See  Am.  Aaylum  v.  Phoenix  Bank,  4 
Conn.  173;  Reed  t.  Oopaand,SO  Conn.  473. 

In  conformity  with  the  general  principle  that 
mandamu*  will  not  lie  where  other  adequate  or 
specific  remedy  may  be  had,  the  courts  refuse 
this  writ  to  compel  the  transfer  to  a  purchaser 
of  shares  of  capital  stock  upon  the  books  of  an 
incorporated  company,  or  to  compel  a  company 
to  issue  certificates  of  stock. 

High,  Ex.  Rem.  g  818;  Lowell,  Stock  Transf. 
%  233;  Ang.  &  A.  Corp.  11th  ed.  435,  and  cases 
cited  In  each;  Towna  v.  NifJiots,  73  Me.  515  ; 
State  V.  People's  Building  <£  L.  A»$o.  43  N.  J. 

L.m. 

The  cases  where  mandamw  has  been  issued 
to  com|)el  the  transfer  of  stock  have  been  in- 
stances in  which  the  stock  was  sold  upon  exe- 
cution. In  sach  cases  the  corporate  officer  Is 
regarded  as  a  public  officer  entrusted  with  the 
performance  of  a  public  duty,  and  thtu  aub- 
3ected  to  the  control  of  the  courts  by  man- 
damua. 

!^ee  High,  Ex.  Rem.  g  814,  citing  Bailey  v. 
Strokeekcr,  88  Qa.  359,  and  other  cases. 

In  the  later  case  of  Georgia  Bank  v.  Harri- 
mm,  66  Qa.  696,  the  court  says  that  mandamvt 
win  not  lie  to  compel  bank  officers  to  transfer 
stock  from  seller  to  buyer,  except  under  a  judi- 
cial sale. 

Caj^tentar,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  application  for  a  mandamus  to 
compel  the  secr^Aiy  of  the  Utica  Cement 
Uannfacturing  Cj.ppany,  a  private  corpora- 
tion, to  allow  the  piaintilf  to  transfer  stock  on 
the  books  of  the  company  to  a  piurchaser,  and 
to  issue  a  certificate  therefor.  The  supei^r 
court  denied  the  application,  and  the  plaintiff 
appealed. 

Begularh'  the  writ  of  mandamw  lies  against 
a  public  officer  to  compel  the  performance  of  a 
public  duty.  Am.  Aij/lum  v.  Pfumix  Bank.  4 
Conn.  173.  Hosmer,  (M.  J.,aa.^  in  that  case: 
"  It  never  lies  to  restore  to  a  private  office  or  to 
execute  a  private  right."  It  being  a  preroga- 
tive writ  there  can  be  no  doubt  tiiat  at  common 
law  it  was  thus  limited. 

In  l/^erY.PtainJiddAcademieSehoot.fiCoiin. 
582,  the  writ  was  held  to  lie  against  an  incor- 
porated school,— "a  coiporatlon  established  by 
the  supreme  power  of  the  State  for  public  and 
beneficial  purposes."  The  question  we  are 
now  considering  was  not  msiide  in  that  case. 
It  was  claimed  that  the  defendant  was  an  elee- 
mosynary corporation  of  private  endowment, 
and  that  the  court  had  no  power  to  review  the 
action  of  the  trustees.  But  it  was  held  that, 
being  a  corporation  with  a  special  charter  from 
the  General  Assembly,  it  was  controllable  by 
the  laws  of  the  land,  to  be  administered  by 
competent  tribunals.  It  seems  to  have  been 
tacitly  conceded  that  the  object  of  the  corpo- 
oom. 
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ration  was  for  the  public  good,  and  that  the 
office  of  trustee  was  of  a  public  nature. 

In  Ihiane  v.  MeDonaM,  41  Conn.  517,  this 
court  said :  "  We  see  no  necessity  for  extend- 
ing the  common-law  remedy  of  mandamiu  be- 
yond its  original  and  well-established  limits." 

In  Parrott  v.  Bridgeport,  44  Conn.  180,  it 
again  said  :  "  But  the  writ  of  mandamut  has 
never  been  considered  as  an  appropriate  remedy 
for  the  enforcement  of  contract  rights  of  a 
private  and  personal  nature,  and  obligations 
which  rest  wholly  upon  contract  and  which  in- 
volve no  questions  of  public  trust  or  official 
du^^." 

TMs  suit  is  againsta  private  corporation,  and 
its  object  is  to  enforce  a  mere  private  right.  It 
is  in  no  sense  a  proceeding  to  enforce  the  per- 
formance of  a  pubUc  duty.  We  have  no  pre- 
cedent in  this  State  for  allowing  this  writ  to 
compel  the  transfer  of  stock  in  a  private  cor- 
poration, and  the  authorities  elsewhere  are 
againstit.  Cvehman  v.  Thayer  Mfg.  Jewelry  Go. 
76  N.  Y.  365;  Toumet  v.  Nickolfi,  78  Me.  516  ; 
8t(iie  V.  Peopi/a  Building  A  L.  Asso.  43  N.  J.  L. 
889;  Georgia  Bank  v.  llarrimn,  66  Ga.  096. 

There  is  another  ground  on  which  the  writ 
was  properly  refused.  It  is  familiar  law  that 
the  writ  will  not  ordinarily  Issue  if  the  plalntift 
has  other  remedies.  If  the  corporation  Improp- 
erly refuses  to  transfer  the  stock  it  is  clearW 
liable  for  the  damages  In  an  action  at  law.  If 
that  remedy  is  not  adequate,  or  if  for  any  rea- 
son he  is  entitled  to  the  specific  stock  pur- 
chased, a  court  of  equity  wul  entertain  juris- 
diction and  grant  relief. 

There  is  no  error  in  the  judgment  eompkti?ud 

<>f- 

In  this  opinion  the  other  Judges  concurred. 


Franklin  H.  BROWN 
n. 

Orrin  POLAND  «(  ttr. 

1.  In  an  action  of  replevin  for  sundry  ar- 
ticles of  household  furniture,  the  &ffl- 
daWt  in  the  form  prescribed  by  statute 
is  Buffleient.  Where  the  sfooda  desired 
to  be  replevied  are  deaerttwd  In  the 
complaint,  and  the  mffld»vit  attached 

-  to  the  complaint  deseribee  the  sajne 
fcooda,  it  will  be  presumed  that  they 
are  the  goods  desired  to  be  replfivled  un- 
til the  contrary  appears. 

3.  Wbere  defendants  were  husband  and 
wife,  and  the  goods  in  controversy  bad 
been  hired  by  her  under  the  provision 
in  the  lease  that  if  she  changed  herreel- 
dence  the  lease  ahoald  terminate,  and 
that  she  should  fflTe  notice  to  plaintiflF 
of  a  contemplated  removal,  and  retam 
tbe  goods  to  htm, — in  such  case  the  hus- 
band, after  her  removal,  was  ehargitd 
with  tbe  same  duty,  and  his  refusal 
to  return  the  property  made  him  a 
wroDnrfld  holdor.  and  plaintiff  vas 
under  no  obUmtion  to  ifiva  notieo  or 
make  demanabefore  suit. 

(New  LODdoo  Filed  Deoembw  17, 1688.) 
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APPEAL  by  defendant  Orrin  Poland  from  a 
Judgment  of  the  Court  of  Common  Pleas 
in  New  London  County  in  favor  of  plaintiff  in 
an  action  of  replevin  for  articles  of  household 
furniture.  Affirmed. 

This  action  was  brought  by  Franklin  H. 
Brown  surainst  Orrin  Poland  and  Ellen  E.  his 
wife.  £llen  E.  made  no  defense.  Orrin  filed 
a  plea  in  abatement  that  there  was  notaproper 
affidavit  attached  to  the  writ,  which  plea  was 
overruled  l»y  the  court,  and  defendant  was  or- 
dered to  answer  over.  The  case  was  heard  upon 
the  merits  at  a  subsequent  term  before  Mather, 
J.  The  facts  were  found  by  the  court,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  against 
the  defendant  Orrin  Poland,  but  not  against 
the  defendant  Ellen  E.  Poland;  whereupon  the 
defendant  Orrin  Poland  appealed  to  th^s  court. 
The  case  is  stated  in  the  opinion. 
Meatrt.  C.  W.  Comatock  and  C.  F.  Thay- 
er, for  Orrin  Poland,  appellant: 

The  affidavit  required  by  the  statute  is  the 
first  requisite  to  the  procuring  and  issuing  of 
the  replevin  process,  and  a  failure  to  comply 
with  all  the  provisions  of  the  statute  relatiTe  to  j 
the  same  renders  it  voidable  at  the  election  of 
the  defendant. 

McJioU  V.  Standieh,  48  Conn.  821  ;  Spencer 
V.  Bidtcell,  49  Codq.  61 ;  BarruO,  v.  Irwin.  2 
New  Mex.  323. 

It  does  not  appear  from  the  record  that  the 
person  who  subscribed  the  affidavit  annexed  to 
the  writ  made  oath  to  the  value  of  the  goods 
or  chattels  which  it  is  desired  to  replevy,  and 
tb&t  the  plaintiff  is  entitled  to  the  immediate 
possession  of  the  same. 

The  language  of  the  statute  as  first  enacted 
in  1H64  is  as  follows:  "And  made  oath  in  due 
form  of  law  before  the  undersigned  authority 
that  be  verily  believes  the  plaintiff  to  be  the 
true  owner  oi  the  property  sought  to  be  replev- 
ied by  this  writ."  In  1875  the  revisers  changed 
the  form  so  that  it  now  reads:  "Being duly 
sworn,  deposes  and  says  that  he  believes  that  A 

B,  of  ,  is  entitled  to  the  immediate  pos- 

8{»sion  of  the  following  described  goods  and 
chattels,  naniely."  The  revisers  are  supposed 
not  to  change  the  law. 
State  v.  Neuner,  49  Conn.  285. 
It  is  to  be  presumed,  therefore,  that  they  in- 
tended that  the  words,  "  following  described 
goods  and  chattels,  namely, "  ahoukl  stand  in 
ueu  of  the  words,  "  property  sought  to  be  re- 
plevied," and  to  mean  the  same  when  followed 
by  a  description  of  the  goods  and  chattels  suf- 
ficient to  identifv  them  as  the  goods  sought  to 
be  replevied.  "Hiere  is  no  such  description  in 
the  affidavit  In  this  case.  There  is  merely  an 
enumeration  of  a  lot  of  articles  to  be  found  in 
nearly  every  household  In  the  State. 

In  NicJuHa  v.  Standiah,  48Conn.  821,  Hovey, 
J.,  says:  "These  provisions  were  made  for  the 
benefit  of  defendants  in  sctions'of  replevin,  and 
gi  ve  to  them  the  right,  in  all  cases,  to  indst  that 
each  and  every  provision  shall  be  strictly  com- 
plied with." 

Before  a  person  can  maintain  an  action  of 
replevin  against  one  who  has  come  rightfully 
into  possession  of  the  chattels  sought  to  be  re- 
plevied, there  must  be  adcmaod  by  the  plaintiff 
and  a  refusal  by  the  defendant.  This  is  the 
foimdation  for  his  writ,  and  the  defendant  will 
not  be  burdtmed  with  tin  expense  of  defending 
2f»0 


it  until  he  has  placed  himsdf  fn  the  wrong  hj 

a  refusal. 

Trotebridge  v.  Boew&rth,  45  Conn.  IM. 

Mr.  S.  Lncaa,  for  plaintiff,  appellee: 

The  fact  that  the  demand  was  miade  without 
the  plaintiff's  knowledge  at  the  time  will  not 
avail  the  appellant.  It  being  for  the  interest  of 
the  plaintiff,  it  was  presumably  by  his  consent, 
but  if  not,  her  conduct  was  suteequently  rati- 
fied by  him,  and  hence  it  is  the  same  as  though 
the  act  was  originally  authorized. 

Johnson  V.  Smith,  31  Conn.  635. 

The  plaintiff  proved  title  to  the  property.  It 
appears  as  a  fact  that  the  wife  owned  the  prop- 
erty before  her  marriage.  That  state  of  things 
would  continue  until  a  change  of  ownersbTp 
was  shown:  bein^  married  after  1877,  her  hus- 
band would  acquire  no  right  to  her  property  bj 
the  law  of  this  State. 

Acta  1877,  p.  211,  S  1. 

The  law  of  New  Ilampshire,  in  the  absence 
of  any  proof  to  the  contrary,  will  be  presumed 
to  be  the  same  as  the  law  of  this  State. 

Baff  v.Churvfi,  15  Conn.  18;  Adams  t.  Waf, 
33  Coon.  432. 

Not  only  did  she  execute  to  the  plaintiff  a 
bill  of  sale  of  the  property,  sufficient  of  itself  to 
prove  the  title,  but  the  property  was  delivered 
to  him,  and  remained  id  his  possession  from 
April  25,  1884,  tUl  September  16, 1884.  By  Uie 
laws  of  the  State  of  New  Hampshire  the  appel- 
lant acquired  no  Interest  in  the  propmy  in 
question  by  said  marriage. 

See  Chamberlain's  Am.  Com.  L.  p.  933;  N. 
H.  Gen.  Stat.  cbap.  163,  ^  1. 

The  court  committed  no  error  in  refusing  to 
rule  ttiat  it  was  necessary  to  prove  bv  the  laws 
of  New  Hampshire  that  Ellen  Poland  was  com- 
petent to  contract  without  the  consent  of  her 
husband.  If  the  law  of  New  Hampshire  gov- 
erned, the  court  below  would  take  judicial 
notice  thereof. 

Rev.  Stat.  1875,  p.  438.  19,  20;  mte  v.  if. 
J.  Steam  Nav.  Go,  15  Cono.  550 ;  Aocsfetooetf  t. 
Crav^ard,  18  Conn.  870,  371. 

The  laws  of  New  Hampshire,  in  the  absence 
of  proof  to  the  contrary,  will  be  presumed  to  be 
the  same  as  those  of  Connecticut. 

Adams  v.  Way,  88  Conn.  482;  Bay  v.  Churdk. 
15  Conn.  18. 

As  Ellen  Poland  was  married  after  1877,  die 
could  by  our  law  make  the  contract. 

Acts  1877.  p.  211,  g  1. 

At  the  time  the  contract  was  made,  Uie  defend- 
ants were  residing  and  had  their  doraicil  in  this 
State,  and  it  washere  the  contract  was  made; 
and  the  wife's  capacity  to  make  the  contract 
was  determined  by  the  law  of  this  State. 

MiUiken  v.  Pratt,  126  Haas.  374 ;  Storr, 
Oonf.  L.  %  86,  note  1;  Schoul  Dom.  Bel.  p.  VJ. 

Cmrpenter.  J. ,  dellvond  the  opinioa  of  the 

court: 

This  is  an  action  of  replevin  for  articles  oi 
household  furniture.  The  defendant  pleaded 
in  abatement  that  there  was  no  affidavit  as  to 
the  value  of  the  goods,  and  the  right  of  the 
plaintiff  to  the  immediate  possession  of  than. 
The  answer  was  a  ^neral  denial.  The  court 
adjudged  the  plea  insufficient. 

There  is  an  amnrent  inwilaritr  in  this,  as 
the  truth  of  ttutplea,  and  not  lis  suffieieni^,  was 
put  in  issue.   There  was  in  fact  an  affloaTit, 
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and  that  is  a  part  of  tbe  record.  The  tniih  of 
the  plea  seems  to  depend  upon  the  siifflciency  of 
tbe  affidavit.  The  second  para^aph  of  tbe 
plea,  by  reference  to  tbe  amdavit,  makes  it  in 
effect  a  part  of  tbe  plea;  so  that  the  court  was 
justified  in  regarding  the  sufficiency  of  the 
affidavit  as  tbe  same  tiling  with  the  sufficiency 
of  the  plea.  This  is  manifestly  tbe  view  which 
tbe  counsel  for  the  defendant  took  of  it,  because 
they  say  the  court  erred  in  adjud^ng  the  plea 
insufficient,  not  because  tbe  sufficiency  of  the 
plea  was  not  put  in  Issue,  but  because,  as  they 
say,  the  affidavit  was  iosufficient.  That  was 
the  real  question  in  tbe  court  below,  and  that 
is  tbe  real  qumtion  here.  Tbe  precise  objection 
seems  to  be  that,  although  the  affidavit  describes 
tbe  goods,  states  their  vnlue,  and  the  right  of 
the  plalnUff  to  tbe  immediate  possession  there- 
of, yet  it  is  defective  because  it  does  not  in 
terms  say  that  they  are  tbe  goods  "which  it  is 
desired  to  replevy. 

The  Act  of  1868  (Sess.  Laws  1868,  p.  45)  re- 
quires the  oath  of  tbe  plaintiff  or  bis  agent  that 
be  verily  believes  tbe  plaintiff  to  be  the  true 
owner  of  the  property  sought  to  be  replevied, 
or  entitled  to  tbe  immediate  possession  of  tbe 
same.  The  Act  of  1864  (Sess.  Laws  1864,  p. 
73)  prescribed  tbe  form  of  the  affidavit,  con- 
forming strictly  to  tbe  Act  of  1863. 

In  the  Revision  of  1875  (Gen.  Stat.  p.  484, 
g  2)  the  statute  was  intentionally  changed  so  as 
to  require  tbe  affidavit  to  state  tbe  true  and  just 
value  of  the  goods  or  chattels  which  it  is  de- 
sired to  replevy,  and  that  tbe  affiant  believes 
that  tbe  plaintiff  Is  entitled  to  the  Immediate 
possession  of  the  same.  Id  tbe  next  section 
the  form  of  tbe  affidavit  is  given,  which  requires 
tbe  property  to  be  described,  and  omits  the 
words,  "which  it  is  desired  to  replevy."  The 
Legislature  has  said  that  an  affidavit  in  that 
form  shall  be  sufficient.  The  plaintiff  followed 
tliat  form,  and  we  cannot  say  that  It  Is  insuffi- 
cient. The  goods  draired  to  be  replevied  are 
described  in  the  complaint.  The  affidavit  at- 
tached to  tbe  complaint  describes  the  same 
goods.  It  will  be  presumed  that  they  are  the 
goods  desired  to  be  replevied  until  the  contrary 
appears. 

After  tbe  plea  in  abatement  was  overruled, 
tbe  defendant  answered  over,  and  the  case  was 
tried  on  its  merits.  It  appears  that  on  the  Ist 
day  of  January,  1886,  the  plaintiff  was  tbe 
owner  of  the  goods,  and  that  Ellen  E.  Poland, 
one  of  tbe  defendants  and  tbe  wife  of  the  other, 
was  in  possession  of  tbe  goods  as  lessee.  Tbe 
lease  provided  that  if  she  chang^  her  resi- 
dence tbe  lease  should  tenninate;  and  that  If 
^e  contemplated  a  change  of  residence  she 
should  give  notice  to  tbe  plaintiff,  and  return 
the  goods  to  him.  Some  time  after  January  1 
she  decided  to  change  her  residence,  and  in  tbe 
name  of  tbe  plaintiff  made  a  demand  upon  her 
husband,  Orrin  Poland,  for  the  delivery  of  tbe 
chattels,  but  he  refused  to  deliver  them  to  tbe 
plaintiff  on  her  demand.  No  other  demand 
was  made. 

Tbe  plaintiff  claimed  that  "without  other  de- 
mand than  that  made  by  Ellen  E.  Poland  ip 
tbe  name  of  tbe  plaintiff,  there  was  no  wrong- 
ful detention  of  the  chattels  by  Orrin  Poland?' 
The  court  ruled  otherwise,  and  the  defendant 
excepted. 

We  think  the  ruling  was  correct.   The  record 
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I  says:  "Tbe  plaint  proved  title  to  said  chattels 
in  said  Ellen  E.  Poland  at  tlie  time  of  her  mar- 
riage, and  tbe  execution  by  ber  of  exhibit  A, 
and  no  other  testimouy  was  offered  to  establish 
bis  title  to  said  chattels."  Exhibit  A  is  a  bill 
of  sale  of  tbe  chattels  from  Ellen  E.  Poland  to 
tbe  plaintiff,  made  in  1885.  The  defendants 
were  married  in  the  State  of  New  Hampshire 
in  1883.  The  defendant  claimed,  and  asked  the 
court  to  rule  as  matter  of  law.  that  "the  plain- 
tiff bad  proved  no  title  to  the  goods  and  chat- 
tels sought  to  be  replevied."  The  court  did 
not  so  rule,  but  rendered  judgment  for  tbe 
plaintiff.  This  question  was  not  one  of  law, 
but  of  fact.  Finding  tbe  issue  for  tbe  plaintiff 
was  equivalent  to  finding  title  in  the  plaintiff. 
The  record  discloses  no  fact  which  shows  such 
finding  to  be  erroneous. 

Assuming  then,  as  we  must,  that  the  plain- 
tiff owned  the  goods,  did  tbe  defendant  wrong- 
fully detain  them  from  bim¥  Confessedly  the 
only  title  or  right  which  the  defendant  had  was 
that  which  he  held  in  right  of  bis  wife.  He 
had  no  greater  or  other  right  than  she  had. 
Her  right  was  that  of  lessee  and  was  limited  to 
one  place.  When  she  decided  to  change  her 
residence,  ber  lease  terminated,  and  it  was  her 
duty  to  return  the  property  to  the  plaiDtifl. 
Tbe  husband,  holding  in  right  of  his  wife,  was 
charged  with  tbe  same  duty.  When  he  refused 
to  return  tbe  properiy  he  stepped  outside  of  his 
marital  rights  and  held  the  property  in  his  own 
right  or  without  right.  As  he  baa  in  bis  own 
right  no  title,  his  detention  was  of  course  wrong- 
ful. His  refusal  to  return  tbe  property  on  de- 
mand of  the  wife  was  sufficient  evidence  of  bis 
wrongful  detention.  The  plaintiff  was  under 
no  obligation  to  give  notice  or  make  a  demand. 
His  right  and  tbe  defendant's  duty  were  abso- 
lute, not  contingent.  The  office  of  a  demand 
in  Ibis  case  was  not  to  make  the  defendant's 
possession  wrongful,  but  to  furnish  evidence 
that  it  was  wrongful.  Of  course  it  was  un- 
necessary if  the  wrongful  possession  could  be 
otherwise  shown,  and  it  was  shown,  under  the 
circumstances,  by  the  wife's  demand  and  his 
refusal. 

There  it  no  error. 

Id  this  opinion  Uie  other  Judges  concurred. 


John  B.  GARVIE 
City  of  HARTFORD  et  at. 

1.  A  Joint  standing  eommittee'  of  the 
court  of  conuBon  coancU  of  the  city 
of  Hartford  are  bound  by  their  accept- 
ance of  the  office  without  eompensa- 
tlon ;  and  the  common  council  cannot 
by  resolation  or  otherwise  affix  a  salary 
to  their  ofBite  during  the  term  of  con- 
tinuance, or  order  the  payment  to  such 
committee  of  any  mon^  for  their  official 
services. 

3.  A  mait  may  be  maintained  by  a  tax- 
pajvr  to  reatraln  the  court  of  com- 
mon council  of  a  city  Irom  granting 
any  compensation  or  gratuity  to  any 
officer  holding  an  bonorargr  ofBce 
nnder  the  city  government. 
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(lASEreBerred  by  Common  Pleas.   On  de- 
j  murrer  to  an  answer  to  bill  in  equity  to 
restrain  deFendante  from  honoring  an  order 
drawn  by  instruction  of  the  court  of  common 
council  on  the  city  treasurer  for  a  sum  of  money 
for  services  of  a  standing  committee.  Demur- 
nrtuttained. 
The  case  is  stated  In  the  opinion. 
J^r.  C.  J.  Cole,  for  plaintiff: 
Suit  may  be  maintained  by  a  taxpayer,  and 
injunction  is  the  appropriate  remedy. 

Scojuld  V.  Scho(H  Dial.  2T  Conn.  499;  New 
London  v.  Brainard,  22  Conn.  556;  Qregory  v. 
Bridgeport,  41  Conn.  76. 

The  resolution  comes  within  the  constitu- 
tional prohibition  set  forth  in  paragr^h  1  of 
the  demurrer. 

Wright  v.  Harif&rd,  50  Conn.  546. 
The  purpose  of  the  constitutional  provision 
was  to  prevent  any  oflBcer,  agent,  employee,  or 
contractiir  from  receiving  anything  from  the 

Eublic  treasmry,  except  what  was  provided  by 
iw,  ordinance,  or  contract. 
Wright  v.  Hartford,  60  Conn.  547. 
It  is  a  mere  gratuity,  and  ndther  a  municipal 
corporation  nor  any  other  corporation  has  power 
to  grant  a  gratuity, 

Seara  v.  HotcMaa$,  25  Conn.  171  ;  JVew  Lon- 
don V.  Brainard,  22  Conn.  666 ;  Scofield  v. 
School  IHtt.  27  Conn.  499;  Gregory  v.  Bridge- 
port, 41  Conn.  76;  Loan  Am.  v.  Utonemetz,  39 
Pa.  584. 

The  Supreme  Court  of  Massachusetts  has 
also  held  that  a  public  ofQcer  cannot  recover 
compensation  under  such  circumstances. 

Sike*  V.  Hatfield,  13  Gray,  347.  See  also 
Barton  v.  New  OrUane,  16  La.  Ann.  817 ;  Qar- 
nier  v.  St.  Louie,  87  Ho.  664. 

Tfaemembers  of  the  court  of  common  coun- 
cil ocojpy  a  fiduciary  relation  to  the  city,  and 
stand  in  the  same  relation  as  directors  of  cor- 
porations. 

See  Seofield  v.  School  Diet.  27  Conn.  499. 

They  occupy  such  fiduciary  relation  and  can- 
not contract  with  themselves,  and  cannot  grant 
gratuities  to  themselves. 

Loan  Aeto.  v.  Stonemetz,  29  Fa.  584;  San 
Diego  v.  San  Diego  SL.  B,R.Oo.U  CaL  106; 
Bie^e  App.  79  Pa.  168;  Port  v.  AuhsR,  Seind. 
60  ;  Code  V.  Berlin  Woolen  MiU$,  48  Wis.  483 ; 
Bobinaon  v.  Smith,  8  Paige,  228 ;  Feabody  v. 
Flint.  6  Allen,  52 ;  Pearmtn  v.  OmeordB.  B. 
Go.  16  Rep.  468,  and  cases  dted  ;  Perry,  Tr. 
S207. 

The  grant  of  a  gratuity  to  one  member  of  a 
board  u  subject  to  the  same  objection  as  If 
made  to  a  majority. 

Loan  Am.  r.  ^n»meU,  29  Pa.  584 ;  Ferry, 
Tr.  S  207. 

That  there  had  been  a  practice  of  the  court 
of  common  council  to  pay  as  provided  by  this 
resolution  does  not  strengthen  defendants  case. 

Sikuy.  Hatfield,  13  Gray,  847. 

Mr.  etawnel  O.  Preatioe,  for  City  of 
Hartford: 

The  action  of  the  court  of  common  council 
was  not  within  the  prohibition  of  Amendment 
24  of  the  State  Constitution,  whether  judged 
by  its  luiguage  or  its  numifest  piirpose  and 
intent.   The  amendment  is  as  follows: 

"Neither  the  GenenU  Assembly,  nor  any 
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county,  city,  borough,  town,  or  school  district, 
shall  nave  iwwer  to  pay  or  grant  any  extra 
compensaticni  to  any  publte  officer,  employw, 
agent,  or  serrant,  or  increase  the  compensatiw 
of  any  public  officer  or  employee  to  take  effect 
during  the  continuance  in  office  of  any  penoD 
whose  salary  might  be  increased  thereby,  at 
increase  the  pay  or  compeosation  of  anr  puUir 
contractor  above  the  amoimt  spedfied  m  the 
contract" 

The  opinion  in  Wright  v.  Hartford,  50  Coon. 
546,  clearly  and  succinctly  states  the  purpose 
and  scope  of  the  amendment  as  follows: 
"This  is  the  clear  expression  of  an  intent  to 
render  impossible  any  addition  to  the  pay,  fixed 
by  statute  or  contract,  of  any  person  servin; 
the  State  or  any  muoicipality.  The  provisitM 
regards  an  increase  during  the  term  of  service 
and  a  gift  at  its  close  as  equtUly  destructive  ot 
the  public  good,  and  alma  to  prevent  both;  die 
latter  by  the  first  clause,  the  formo'  by  the 
second,'' 

The  sufficiency  of  equitable  considerations  » 
respects  the  acts  of  public  corporations  is  re- 
coniized  in  the  most  important  matten. 

Otherwise  it  would  not  be  lawful  for  «  ran- 
nicipality  to  indemnify  an  ofi3ccr  for  liability 
incurred  in  the  bona  fide  dischar^  of  his  doty. 
No  legal  obligation  to  make  the  indemnltr 
exists,  Tet  the  equitable  claim  may  be  codm- 
ered  and  reimbursement  made. 

Gregory  v.  Bridgeport,  41  Ccmn,  76. 

Otherwise  much  legislation  autboriung  or 
granting  bounties  or  refunding  moneys  paid 
for  flllfog  quotas  of  troops  could  hardly  be 
justified. 

Booth  V.  Woodbury,  82  Conn.  118 ;  FMmd 
V.  Haetingt,  10  Allen,  570. 

Otherwise  it  would  not  be  competent  for  t 
town  to  refund  to  its  assessors  moneys  which, 
to  save  themselves  from  actions  of  trespass, 
they  bad  volunteered  to  repay  the  taxpaym 
who  had  paid  under  an  irregular  aftsesameot 

Neleon  v.  Milfrnd,  7  Pick,  18. 

A  municipality  which  has  obtained  a  con- 
tract which,  by  mistake  or  change  of  drcom- 
stances,  it  deems  would  operate  oppressively 
upon  the  other  party,  may  make  an  agreemoit 
for  additional  compensation,  and  sn^  agree- 
meut  ia  not  void  for  want  of  consideTatioii. 

1  DIU.  Mud.  Corp.  g  477 ;  Bean.  v.  Ji^,  n 
Me.  117. 

The  Lej^lature  cannot  compel  a  munic^- 
ity  to  make  a  ^t.  It  may,  however,  compel 
it  to  recognize  an  equitable  claim  against  it.  H 
may  compel  it  to  pay  adebt  which  baa  no  foun- 
dation in  law,  and  which  is  baaed  npoa  an 
equitable  consderation  solely. 

NeiD  Orleans  v.  Clark,  95  U.  8.  644  (Bk.  M. 
L.  ed.  521). 

The  rule  of  prevention  from  acting  in  > 
double  capacity  with  other  interests  entnuted 
to  an  officer  does  not  extend  so  far  as  to  forbid 
a  tx)ard  from  dealing  or  contracting  in  good 
&itb  with  one  of  its  members. 

Junkina  v.  Union  School  Ditt.  89  Me.  VO  : 
Buell  V.  Buckingham,  16  Iowa,  284 ;  Oeer  f. 
School  Diet.  6  Vt.  76. 

Members  of  a  municipal  board  are  disquali- 
fied from  voting  upon  propoddons  in  inaA 
they  have  a  direct  pecuniary  interest  advene  lo 
the  municipality.  The  members  interestedHe 
disqualified  from  acting.  ThebodyitNlfiaDoL 
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2me$  V.  Muus,  88  Mich.  61 ;  Ootmia  Co.  t. 
HaU,  47  Wis.  206:  Cokt  t.  Wiltmrnaburg.  10 
Wend.  6S9;  CushiDg,  P&rl.  L.  ^1840-1846.  , 

Legislative  and  muaicipa)  goveniiDg  bodies 
have  jurisdiction  over  their  own  salaries  or 
compensation,  although  all  are  interested  in  the 
subject-matter.  This  exception  to  the  general 
rule  grows  out  of  the  necessities  of  the  situa- 
tion. Wen  the  Iftw  otherwise,  the  power  to  fix 
the  compensation  would  not  vest  anywhere. 

Oeonto  Co.  v.  Halt.  47  Wis.  308. 

The  case  of  members  voting  on  cjueetions 
concerning  their  own  pay  is  an  exception  from 
which  no  principle  can  properly  he  derived, 
either  because  it  was  a  case  of  necessity  or  be- 
cause all  the  members  were  equally  concerned 
in  interest. 

Cushing,  Pari.  L.  %  1889. 

Pardee.  J.,  delivered  the  opinion  of  the 
court: 

On  March  22,  1886,  the  court  of  common 
council  of  the  city  of  Hartford  passed  the  fol- 
lowing resolution,  viz. : 

Resolved,  That  the  city  auditor  be  uid  he  is 
hereby  iiutructed  to  draw  his  order  on  the  dty 
treasurer  in  favor  of  the  joint  standing  com- 
mittee on  bathing  house  for  $860  far  services 
rendered  the  past  year. 

The  plaintiff,  a  taxpayer,  asks  that  the  city 
and  its  treasurer  may  be  restrained  from  hon- 
oring the  order.   In  its  answer  the  city  sa^: 

"Said  committee  on  bathing-house  was  com- 
posed of  Asa  S.  Cook,  Gteorge  H.  Brown,  and 
Henry  P.  Hitchcock,  who  were  members  of  the 
court  of  common  council  of  said  city  of  Hart- 
ford for  the  municipal  year  banning  in  April, 
1885,  and  ending  in 'April,  1^,  and,  as  such 
members,  were,  in  accordance  with  the  rules  of 
said  court,  duly  chosen  and  appointed  as  mem- 
bers of  said  jmnt  standing  committee  on  bath- 
ing-house of  said  court,  and  during  stdd  term 
acted  in  said  capacity,  performing  all  the  du- 
ties devolving  upon  said  committee,  and  render- 
ing to  the  city  all  the  services  customarily 
rendered  by  such  joint  standing  committee. 
Among  the  services  which  said  committee  were 
called  upon  to  perform,  and  which  they  did  in 
fact  perform,  for  and  in  behalf  of  said  city,  were 
the  care  and  custodv  of  the  bathing-house  owned 
by  the  city,  and  of  other  property  of  the  city 
connected  therewith,  and  the  charge  and  man- 
agement of  the  same  for  the  uses  of  the  people 
of  the  city,  and  for  the  purposes  for  which  it 
was  intended.  The  duties  performed  and  the 
services  rendered  for  and  on  behalf  of  said  city 
by  the  members  of  iaaid  committee  as  aforesaid 
were  of  value  to  said  dty,  and  were  reasonably 
worth  the  sum  of  $250. 

"The  resolution  first  set  out  in  paragraph  4of 
the  complaint  was  adopted  and  passed  for  the 
purpose  of  making  reasonable  compensation  to 
the  said  members  of  said  committee  for  said 
services  rendered  to  said  city  as  aforesaid.  For 
a  long  period  of  years  it  has  been  the  custom 
and  practice  of  said  city,  through  its  court  of 
common  council,  to  pay  said  committee  for  the 
services  rendered  by  them,  and  for  said  court  to 
pass  a  J(dnt  resolution  authorizing  and  direct- 
ing such  payment.  Said  resolution  was  passed 
in  conformity  with  said  practice,  in  good  faith, 
and  under  the  belief  that  the  same  was  lawful 
and  proper." 

conn. 


To  this  the  plaintiH  demurs  as  follows,  viz. : 
"Because it  appears  from  the  complaint  and 
answer  that  the  resolution  of  the  cotirt  of  com- 
mon council  of  the  city  of  Hartford  net  forth 
in  the  complaint,  and  granting  the  sum  of  $250 
to  the  joint  standing  committee  on  bathing- 
house,  was  in  violation  of  that  clause  of  the 
State  Constitution  which  provides  that  neither 
the  Qeneral  Assembly,  nor  any  county,  city, 
borough,  town,  or  school  district  shall  have 
power  to  pay  or  grant  any  extra  compensation 
■to  any  public  officer,  employee,  ageni,  or  ser- 
vant, or  increase  the  compensation  of  any  public 
ofGcer  or  employee,  to  take  effect  during  the 
continuance  in  office  of  any  person  whose  ^ary 
might  be  increased  thereby,  or  increase  the  pay 
or  compensation  of  any  public  contractor  abovte 
the  amount  specified  in  the  contract. 

"  Because  there  was  no  legal  obligation  on 
the  part  of  the  city  of  Hartford  to  pay  said 
joint  standing  committee  on  bathing-house  any 
compensation  or  salary,  and  so  said  grant  oper- 
ated as  a  mere  gratuity. 

"Because  the  members  of  said  joint  standing 
committee  on  bathing-house  were  members  of 
said  court  of  common  arandl  of  the  dty  of 
Hartford,  and  as  such  occupied  a  fiduciary  re- 
lation to  the  plaintiff  and  to  the  dty  of  Hart- 
ford, and  therefore  had  no  legal  right  to  grant 
compensation  to  themselves  as  membeis  of  said 
committee." 

Upon  the  answer  and  demurrer  we  are  to  as- 
sume that  the  duties  performed  by  tiie  defend- 
ants were  such  as  have  been  customarily  per- 
formed by  the  joint  standing  committee  of  the 
coundl  upon  the  bathing-house.  From  the  date 
of  the  grant  of  a  charter  to  the  dty  of  Hart- 
ford to  this  present,  the  office  of  a  member  of 
its  court  of  common  council  has  remained  with- 
out salary.  The  honor  inseparable  from  the 
office  has  stood  in  place  of  pecunlaiy  compen- 
sation. Therefore  the  members  in  whose  favor 
the  resolution  was  passed  accepted  the  office 
with  knowledge  of  the  fact  that  they  then  had 
neither  legal  nor  equitable  claim  to  compensa- 
tion. Simultaneously  with  their  acceptance 
there  came  into  operation  a  binding  agreement 
that  they  hud  entered  upon  an  office  to  which 
no  compensation  then  attached.  Upon  them, 
then,  the  constitutional  provisifm  bore,  as  upon 
any  contractor,  employee,  or  servant,  l^iey 
had  undertaken  an  office  upon  an  explldt  agree- 
ment as  to  compensation  then  affixed;  the  con- 
tractor undertakesto  furnish  materials  and  per- 
form labor  for  a  stipulated  mice;  the  servant 
to  labor  upon  fixed  terms.  The  purpose  of  the 
provision  applicable  alike  to  all  these  is  to  make 
It  legally  imp(M8ible  for  any  one  of  them  to  re- 
cdve  a  greater  sum,  either  by  payment  or  gift, 
for  perK>rming  the  duties  appertaining  to  his 
office,  or  for  fulfilling  the  terms  of  his  contract 
for  furnishing  materials,  or  for  personal  service, 
than  it  would  have  been  legally  possible  for 
him  to  obtain  by  the  judgment  or  a  court  upon 
the  terras  of  bis  contract  as  originally  made. 

Aldiough,  as  is  claimed  by  the  defendants,  it 
is  matheauticaUy  impos^Ie  to  add  to  nothing, 
nevertheless  it  is  constitutionally  possible  to 
prohibit  a  gift  to  one  who  has  no  legal  right  to 
demand  anything.  The  defendants  are  bound 
by  their  acceptance  of  an  office  without  com- 
pensation. The  action  of  the  members  of  the 
court  of  (wmmon  council,  in  «>fflT<iig  a  salary 
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to  tbe  office,  must  be  for  the  benefit  of  tbeir  suc- 
cessors, and  will  he  unselfish.  If  the  city  shall 
allow  any  person  to  furnish  material  or  perform 
service  or  labor  for  it  without  having  previously 
fixed  the  price,  the  law  makes  a  contract  as 
bindiag  as  any  which  the  parties  could  have 
made  for  themselves,  viz.:  the  city  is  to  pay 
the  market  value  of  the  materials  or  service  or 
labor,  to  be  delermioed  by  the  judgment  of  a 
court,  if  the  parties  disagree.  And  to  the  price 
thus  judicially  fixed  there  can  be  no  additioD 
by  payment,  ^t,  or  otherwise. 

The  Court  ^  Common  Pka$  Uadtited  that  tlu 
anneer  it  in»ufkient. 


STATE  of  Ck>nnecticut 

V. 

Edward  ASCHER. 

1.  The  »|^nt  of  a  flrm  having  ita  place  of 
buBinesB  In  an  adjoiniaff  State*  doing 
btuinees  in  this  Slate,  is  amAaabl*  to 
the  lawa  at  this  State  while  soliciting 
orders  for  goods  dealt  in  by  his  firm. 

2.  The  Aet  of  1883,  chap.  107,  pt.  6,  §  1, 
which  prohibits  the  sale  of  intoxicating 
liquor*  by  sample,  by  soliciting,  or  pro- 
curing orders  therefor,  or  otherwise, 
without  first  taking  out  a  license  for 
the  privilege,  cannot  be  so  construed 
as  to  disoriminateagidnst  citizens  of  this 
State  hi  favor  of  citizens  of  a  sister  State. 

8.  Sales  of  Intoxicating  liquors  effected 
by  drnmmers  from  another  State  are 
usually*  if  not  always,  consummated 
by  a  delivery  at  the  vendor's  place  of 
business  to  a  common  carrier,  yet  for 
all  police  purposes  it  is  competent  for 
the  Legislature  to  say  that  the  acts 
done  by  the  drummer  shall  of  themselves 
constitute  a  sale*  and  therefore  an  of- 
ftase. 

(TDlUUld  ^nied  Hovember  28, 1881> 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  Tolland  County.  Affirmed. 
Complaint  before  a  justice  of  the  peace  for 
sale  of  tntoxicatinK  liquors  appealed  to  the  Su- 
perior Court  of  Tolland  Countv,  and  heard  be- 
fore Beardsley,  J.,  on  a  plea  of  not  guilty. 

The  Act  of  188^  provides  that  any  person 
who  without  a  license  therefor  shall  by  sample, 
by  soliciting  orders,  or  otherwise,  sell  any 
spirituous  or  intoxicating  liquors,  shall  be  finra 
for  such  offense. 

The  facts  in  the  case  were  substantially  as 
follows:  Defendant,  an  agent  of  a  New  York 
commercial  firm,  being  in  this  State  at  the  time, 
proceeded  to  Rockville  in  the  town  of  VernoD, 
and  there,  as  such  agent,  solidted  one  Einsidel 
to  purchase  intoxicating  liquors,  and  Einsidel 
upon  such  solicitation  gave  the  accused  an 
order  on  the  New  York  firm  for  a  quantity  of 
such  liquors,  which  order  was  transmitted  to 
New  York,  and  the  liquor  delivered  there  to  the 
carrier  for  transportation  to  the  purchaser  at 
Rockville.  NeitbOT  of  the  parties  had  taken 
out  a  license  under  the  provisions  of  the  statute. 
The  question  of  law  raised  in  the  case  was  as 
to  the  leg^  effect  of  the  transaction,  and 
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whether  or  not  It  consUtnted  an  offense  as  de- 
fined in  the  statute. 

The  jury  found  the  defendant  guilty  as 
chared,  and  he  appealed  on  the  grounds  of  er- 
ror in  the  charge  given  for  the  prosecution,  and 
error  in  refusing  to  give  the  instruction  asked 
by  the  defendant. 

MeMTS.  Dwight  Blarcy  and  J.  G.  Cal- 
houn, for  defendant,  appellant: 

The  request  to  charge  the  jury  in  respect  to 
the  law  of  sale  of  personal  propraty,  as  applica- 
ble to  this  case,  and  especially  as  to  the  de- 
fendant's part  therein,  and  as  to  the  place  of 
sale,  in  oraer  that  the  jury  might  determine 
whether  the  defendant  xjj  his  acts  had  com- 
pleted a  sale  in  this  State,  and  so  was  guilty  of 
that  specific  offense,  or  whether  the  sue  was  in 
fact  made  in  New  York,  was  the  law  as  laid 
down  by  the  Supreme  Court  of  Massachusetts 
in  the  case  of  FtiKh  v.  Manafirld,  07  Mass.  60, 
and  by  ^e  Supreme  Court  of  Pennsvlvania  in 
the  case  of  Oanraeht  v.  Gmmonvauth,  96  Pa. 
440,  and  Is  the  common-law  doctrine  of  sale  as 
contained  in  the  text-boolts.  Substantially  the 
same  definition  of  a  sale  is  given  in  the  Act  of 
1882,  a  2,  p.  178.  where  U  says:  "The  de- 
livery by  the  vendor,  or  his  agent,  within  tlie 
limits  of  said  town,  of  any  intoxicating  liquors, 
shall  be  deemed  a  sale  of  such  liquors  within 
said  town,  although  the  contract  tor  the  sale  of 
^uch  liquors  be  made  outnde  the  limits  of  said 
town." 

There  is  no  providoo  in  the  license  law  for 
licensing  anv  specific  part  of  a  transaction  short 
of  a  complete  sale,  and  the  license,  when 
granted,  "shall  specify  the  town,  and  pariicD- 
lar  building  or  place  in  the  town,  in  which  such 
spirituous  and  inloxicaMng  limiora  are  to  be 
sold,  and  shall  authorize  no  sale  in  any  other 
place  or  building."   See  p.  180,  g  l:p.  181,§  3. 

As  the  purchaser's  part  of  the  transaction 
may  be  done  in  this  State  and  be  lawful  here, 
and  the  seller's  part  may  be  done  in  another 
State  and  be  lawful  there,  or  al  least  not  sub- 
ject to  our  criminal  law,  it  would  seem  per- 
fectly clear  that  a  sale  might  be  made,  under 
such  dTcumstances,  witiiout  being  a  violation 
of  that  part  of  the  statute  which  expressly  for- 
bids a  sale. 

Although  the  police  powers  of  the  State  are 
doubtless  ample  to  absolutely  forbid  and  pro- 
hibit the  traffic  in  intoxicating  liquors  in  this 
State,  as  a  police  regulation  for  the  protection 
and  benefit  of  its  own  citizens,  yet.  wheu  the 
Legislature  attempts,  by  the  ezerdae  of  this 
power,  to  render  the  traffic  in  liquors  a  legal 
commercial  transaction.  It  must  do  so  by  pro* 
viding  a  way  to  open  the  traflic  to  commerce 
between  citizens  of  this  and  other  States,  and 
not  confine  it  strictly  to  this  State. 

Ward  V.  Maryland.  12  WaU.  418  (79  U.  S.  bk. 
20.L.ed.440). 

Mmrt.  B.  H.  BUI  and  Chiurles  Phelps, 
for  the  State: 

The  following  is  the  statute  on  which  the 
complaint  is  based:  "  Any  person  wbo  without 
a  license  therefor  shall  by  sample,  by  solicit- 
ing orders,  or  otherwise,  sell  or  exchange  or 
shall  offer  or  expose  for  sale  or  exchange,  or 
shall  own  or  keep  with  Intent  to  sell  or  ex- 
change, any  spirltnous  or  intoxicating  Uqaors," 

Act  1882,  p.  185.  g  1. 
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The  former  statute  (Rev.  1875,  p.  520,  §  41) 
provided  that  "any  person  without  a  liceuse 
therefor,  who  sbalisell  or  exchange  or  offer  or 
expose  for  sale  or  exchange,  or  own  or  keep 
with  intent  to  sell  or  exchuige,  any  Intoxicat- 
ing liquors,"  etc. 

The  term,  "by  sample,  by  soliciting,  or  pro- 
curing orders,"  was  mtended  to  reach  and  in- 
hibit that  manner  of  selling.  The  purpose  was 
to  prevent  traveling  salesmen  from  selling  with- 
in Uie  State  without  a  license,  to  put  n«dent8 
and  nonresidents  upon  the  same  footins.  The 
sale  contemplated— when  made  by  sample  or  by 
soliciting  or  procuring  orders — was  not  a  com- 
pleted legal  sale. 

Sale  by  sample  must  imply  that  the  liquors 
sold  are  not  present,  and  that  the  sale  meant  is 
the  contract  before  deliverinic.  The  same  is 
true  of  solidting  or  procuring  orders.  The 
sale  would  not  be  made  "by  sample  or  by  so- 
liciting and  procuring  orders"  if  not  made 
until  the  goods  were  delivered  and  received. 
Id  that  event  the  sale  would  be  an  ordinary  one 
upon  delivery,  and  the  "samples  and  the  so- 
liciting and  prociuiBg  the  omers"  would  be- 
come only  unimportant  incidents  of  the  trans- 
action. 

2  Bout.  L.  Diet.  %  484. 

The  case  of  Oarbraeht  v.  Oommonv>ealth,  06 
Pa.  449,  is  the  fountain  of  all  the  hopes  of  the 
defense.  The  case  is  quite  unlike  the  present. 
It  was  a  prosecution  for  a  sale  in  violation  of  a 
law  prohibiting  only  the  sale. 

Carpenter*  J.,  delivered  the  opinion  of  the 
court: 

This  Is  a  prmecution  for  selling  spirituous 
liquor  contrary  to  law.  The  facts  are  concisely 
stated  in  the  charge  to  the  jury.  It  is  agreed, 
Indeed  testified  to  by  the  accused,  that  he  went 
to  Vernon  and  solicited,  as  agent  for  Swartz 
Bros.,  of  New  York  city  (being  paid  a  salary 
by  them  for  his  service^  Einsiael  to  become  a 
purchaser  from  Swarte  Bros,  of  certain  spiritu- 
ous Ilquois;  that  upon  such  solicitation,  Einsi- 
del  gave  an  order  to  the  accused  for  certain 
spirituous  liquors,  to  be  fimiished  bv  Swartz 
Bros. ;  that  that  order  was  transmitted  to  their 
house  by  the  accused,  and.  in  pursuance  of  the 
order,  the  goods  were  forwarded  and  went  into 
the  possession  of  Einsidel.  These  are  the 
agreed  facts  in  the  case.  The  onlv  question  is 
a  question  of  law  as  to  their  legal  effect.  If, 
acting  as  agent  for  Swartz  Bros.,  living  and 
havinf  their  place  of  business  in  New  York 
city,  the  accused  came  to  Rockville  and  solicited 
the  person  named  in  this  complaint  to  purchase 
intoxicating  liquors  from  them,  and  as  such 
agent  took  his  ordsar  upon  Swartz  Bros. ,  given 
by  reason  of  such  solicitation,  and  the  liquors 
were  afterwards  delivered  by  Swartz  Bros,  in 
pursuance  of  the  order  so  obtained,  the  defend- 
ant is  liable,  and  that  although  such  delivery 
took  place  in  New  York," 

The  defendant  WAS  convicted  and  appealed 
to  this  court.  His  grievance  is  that  he  was  con- 
victed of  an  unlawful  sale,  while,  as  be  con- 
tends, he  effected  no  sale  within  the  meaning  of 
the  statute  in  this  State.  He  says  that  he  only 
solicited  and  obtained  an  order  in  this  State, 
and  that  the  sale  was  completed  by  a  delivery 
of  the  liquors  by  bis  employers  to  the  purchaser 
in  the  State  of  New  York.' 
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The  Statute  of  1882,  pt.  6,  §  1  (Acts  l'<82.  p. 
185),  provides  that  "any  person  who  without 
a  license  therefor  shall  by  sample,  by  solicit- 
in^  or  procuring  orders,  or  otherwise,  sell  any 
spirituous  and  mtoxicating  liquors,  shall  be 
fined  for  the  first  offense  not  more  than  $50," 
etc.  The  same  statute,  pi.  4,  |i  11,  provides 
that  "no  person  shall  sell  any  spirituous  and 
intoxicating  liquors  by  sample,  by  soliciting  or 
procuring  orders,  or  otherwise,  within  this 
State,  wluiout  taking  out  a  license  therefor  in 
the  manner  provided  in  this  chapter;  but  noth- 
ing in  this  Act  contained  Ehafl  prohibit  any 
dealer  In  spirituous  and  intoxicating  Itquora. 
duly  licensed  under  the  provisions  of  this  Act. 
from  soliciting  and  procuring  orders  in  any 
town  in  this  State  in  which  such  liquors  may  he 
lesnlly  sold." 

The  question  is.  What  did  the  Legislature 
mean  by  selling  by  sample,  or  by  soliciting  or 
procuring  orders?  A  majority  of  the  court 
thinks  that  it  intended  to  prohibit  just  such  a 
sale  as  was  made  in  this  case.  If  the  statute  is 
to  be  so  construed  as  to  limit  its  operation  to 
sales  completed  by  deliverv  in  this  State,  of 
course  a  vast  majority  of  sales  by  soliciting  or- 
ders will  not  be  embraced  in  the  statute.  We 
think  that  the  L^jslature,  taking  notice  of  the 
fact  that  wholes^e  dealers  in  New  York  and 
elsewhere  out  of  this  State  generally  sell  their 
wares  through  agents  ^ing  from  place  to  place 
soliciting  and  procuring  orders,  intended  to 
prohibit  such  sales.  Otherwise  the  facilities 
for  making  such  sales  are  so  great,  extending 
to  every  town  and  hamlet  in  the  State,  that  the 
efficiency  of  the  license  law  would  be  materi- 
ally impaired.  Dealers  in  neighboring  States, 
without  license  and  without  restriction,  could 
sell  and  cause  to  be  delivered,  in  any  and  all 
parts  of  the  State,  liquors  to  any  extent.  Hence 
the  Legislature  was  careful  to  fguard  against 
such  a  result  by  prohibiting,  as  it  does  To  the 
eleventh  section,  all  sales  without  a  license  and 
all  sales  In  a  no-license  town.  It  allows  a  lie  en- 
see  under  the  Act  to  solicit  and  procure  orders 
in  any  town  in  which  such  liquors  may  legally 
be  sold.  All  others  are  absolutely  prohibited 
from  selling  in  any  way.  Licensed  dealers, 
therefore,  are  restricted  in  such  sales  to  license 
towns,  while  the  construction  contended  for  by 
the  defendant  would  open  eveiy  town  in  the 
State  to  the  free  and  unrestricted  sale  by  solicit- 
ing orders,  toalldealersoutof  the  State.  Such 
results  could  not  have  been  intended  by  the 
Legislature,  and  a  construction  which  will  lead 
to  such  consequences  ought  to  be  avoided. 

It  will  be  useful  to  compare  the  present 
statute  with  those  previously  existing.  They 
were  as  follows:  "  Any  person  witbout  a  li- 
cense therefOT,  who  shall  sell  *  *  •  aiw  intoxi- 
cating liquor  *  *  *  uhall  be  fined  not  less  than 
$50,"  etc.  Rev.  Stat.  1875,  p.  520,  §  41.  "If 
any  person,  in  violation  of  this  Act,  by  him- 
self, his  servant,  or  agent,  shall,  for  himself  or 
for  anybody  else,  directly  or  indirectly,  or  on 
any  pretense,  or  by  any  aevice,  sell,  or,  in  con- 
sideration of  the  purchase  of  any  other  prop- 
erty, give  to  any  other  person  any  spirituous 
or  intoxicating  liquor,"  etc.  Bev.  1866,  p.  695. 
§  17. 

Thus  it  appears  that  under  those  statutes  a 
a>mpleted  sale  was  essenliiU.  It  is  at  least 
doubtful  whether  a  person  coming  into  this 
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State  and  solidting  an  order,  which  order  was 
filled  by  a  delivery  of  the  property  out  of  the 
State,  committed  an^  oCFeose  under  those  Acta. 
There  was  no  technical  sale  until  the  property 
was  selected  and  delivered,  either  to  the  pur- 
chaser or  to  some  one  for  him.  The  delivery 
heing  out  of  the  State,  the  argument  Uiat  the 
sale  was  not  completed  in  thia  State,  aad  there- 
fore that  there  was  no  offense,  would  seera  con- 
clusive. In  this  state  of  the  law,  and  in  view 
of  the  fact  that  sales  were  largely  and  even 
generally  made  by  procuring  orders,  the  Legis- 
lature in  1883,  for  the  first  time,  put  into  the 
enacting  clause  of  the  statute  the  words  "  bv 
sample,  by  soliciting  or  procuring  orders. 
For  what  puiposer  There  can  be  but  one  ra- 
tional answer:  to  prohibit  all  sales  by  soliciting 
orders  except  such  as  the  Act  expressly  allows. 
Licensed  dealers  are  in  terms  allowed  to  sell  by 
orders  in  license  towns.  They  and  all  others 
are  prohibited  from  so  selling  in  no-licenae 
towns.  We  ought  not  to,  and  we  cannot,  so 
construe  the  statute  as  to  discriminate  af^nst 
our  own  citizens.  To  avoid  that,  U  is  indispen- 
sable that  foreign  and  domestic  dealers  should 
be  placed  upon  the  same  footing.  Do  foreign 
dealers  desire  to  do  business  in  this  Stale? 
Then  let  them  establish  their  business  here  and 
procure  a  license. 

The  claim  that  the  Legislature  intended  only 
such  sales  as  should  be  consummated  by  a  de- 
livery in  this  State  cannot  be  allowed.  It  is  a 
matter  of  common  knowledge  that  sales  effected 
by  drummers  are  usually,  u  not  always,  con- 
summated by  a  delivery  at  the  vendor's  place 
of  business  to  a  common  carrier;  and  while 
such  delivery  for  all  civil  purposes  completes 
the  sale  made  by  the  drummer,  vests  the  title 
in  the  purchaser,  and  gives  the  seller  a  right  to 
the  purchase  money,  yet  for  all  police  purposes 
it  is  competent  for  the  Legislature  to  say  that 
the  acts  uone  by  the  drummer  shall  of  them- 
selves constitute  a  sale  and  therefore  an  offense. 
And  we  think  the  Legislature  intended  so  to 
say,  and  to  make  ali  such  acts  an  offense, 
whether  the  delivery  was  in  or  out  of  the  State. 
By  doing  so  the  word  ' '  sell"  is  used  in  the  same 
sense  in  which  it  is  generally  used  by  busineaa 
men  in  relation  to  this  subject-matter.  In  com- 
mon language  a  drummer  sells  goods;  he  sells 
by  sample:  he  sells  by  soliciting  and  procuring 
orders;  the  dealers  sell  by  drummers  as  the^ 
agents.  Now  if  the  statute  does  not  reach  all 
such  cases,  then  it  falls  short  of  reaching  the  evil 
aimed  at,  and  the  intended  remedy  is  a  fwlure. 

It  will  be  observed  that  the  question  before 
ns  is  not.  What  ought  to  be  the  law? — but 
What  is  it?  It  may  be  that  the  statute  will 
sometimes  operate  harshly;  but  such  considera- 
tions are  for  the  Legislature  rather  than  the 
courts. 

Tfierei*  noerror  in  thejw^ment  complained  of. 
In  this  opinh>n  P»rd«e  and  Loomlo,  JJ., 
concurred. 

Park.  Ch.  J.,  dissenting: 

On  the  trial  of  this  case  the  facts  were  not  in 
dispute.   They  were  substantially  as  follows: 

The  defendant  procured  an  order  from  one 
Einsidel,  of  the  town  of  Vernon  in  this  State,  to 
be  sent  to  Swartz  Bros.,  of  the  city  of  New 
York,  for  the  sale  of  spirituous  liquors  by  them 
in  that  city  to  JEUnsidel,  if  they  should  be  dis- 
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posed  to  fill  the  order.   The  order  was  na, 
and  Swartz  Bros,  sold  the  liquors  to  'ISuasSA 
according  to  the  order .   The  liquors  wen  BBi 
to  Einsidel  at  Vernon  at  bis  expeose  by  dwtrtt 
Bros.,  and  Einsidel  paid  for  them  and  foi  thtir 
transportation.   The  defendant  bad  no  aathor 
ity  from  Swartz  Bros,  to  sell  spiiitaous  liqoon 
for  them,  and  he  neither  made  nor  ittempted 
to  make  with  Einsidel  any  contract  of  sale  n- 
garding  the  liquors.    He  was  in  the  emploj' 
I  ment  of  Swartz  Bros,  to  procure  and  fninnl 
I  onlers  for  the  sale  of  spirituous  liqaots  by  thn 
'■  in  the  city  of  New  York,  and  all  that  be  did 
;  in  the  matter  complained  of  was  in  strict  k- 
I  cordance  with  his  employment   Ndther  tbr 
j  defendant  nor  Swartz  Bros,  had  a  hceuc  to 
sdl  spirituous  liquors  in  any  town  in  tbh  SUtc 

Do  these  facts  constitute  a  breach  of  tbt 
statute  of  1883,  which  provides  that  "  aoy  pet 
I  sou  who  without  a  license  therefor  shall  br 
sample,  by  soliciting  or  procuring  orders,  a 
otherwise,  sell  or  exchange  or  shall  off<r  or 
expose  for  sale  or  exchange,  or  shall  own  or 
keep  with  intent  to  sell  or  exchanee,  uj 
spintuons  or  intoxicating  liquors,"  snail  bt 
fined,  etc.  The  question  then  is.  Did  Oitit 
fendant  sell  to  Einsidel  the  spirituoos  ligiian 
in  question  when  he  OTocured  from  bim  the 
order  sent  to  Swartz  Bros.,  or  when  Swiro 
Bros,  afterwards  in  fact  sold  the  liooors  m 
New  York  to  Ehisidel,  and  forwarded  ik 
same  to  him? 

It  is  conceded  the  majority  of  Uk  eotBt 
that  the  act  of  the  defendant  did  not  amouit 
to  a  sale  when  the  order  was  procured  lod 
sent;  but  the  claim  is  that  the  sale  wat  coi- 
summated  when  the  sale  was  made  in  Ke* 
York,  and  the  liquors  had  arrived  at  EinadeTi 
place  of  business  in  Vernon. 

But  what  kind  of  a  sale  waa  it ?  AUdat 
the  defendant  did  was  to  procure  tbeorderaad 
send  it.  He  had  no  authority  to  do  anytU^ 
more.  He  could  make  no  contract  of  ale- 
much  less  makeasale— oftbe  liquors  of  SvuQ 
Bros.  What  kind  of  a  sate  was  it*  The  d^ 
fendant  must  have  sold  the  liquors  in  queatica. 
or  there  would  be  no  violaticHi  of  the  Mole; 
this  is  conceded.  ,, 

It  seems  to  me  that  the  statute  itself  sbooU 
put  an  end  to  all  controversy  in  r«;ard  » the 
meaning  in  it  of  the  word  "sell."  UalaniiajJ 
sub^ntially  is:  "  No  person  shall  sell.  ' 
without  a  license  therefor,"  that  is,  withoat  i 
license  for  the  sale.  The  statute  has  inrie* 
sales  onlv  which  persons  may  be  Uceoiu  u 
make.  It  seems  to  me  this  is  clear.  >ov, 
licenses  are  provided  for  sales  in  fact,  aad  fv 
such  sales  only,  and  when  the  statute  deduo. 
"  without  a  Ucense  for  the  sale  that  is  made, 
it  means  a  sale  in  fact,  made  by  the  putj. 
which  be  might  have  been  licensea  to  n"** 

I  think,  therefore,  that  theactof  thedefaw- 
ant  in  simply  procuring  the  order  aad  sendiDf 
it  to  his  employers  In  New  York  doei  not  con- 
stitute a  sale  within  the  meaning  of 
although  followed  by  a  sale  by  3wartt  Bi« 
in  New  York,  and  by  a  forwarding  of  t" 
liquors  to  Vernon  at  the  purchaser's  eipewt- 

If  the  defendant  had  been  autbortod  to 
make  a  contract  of  sale  of  the  liqnors  m  qj"^ 
Uon,  and  be  bad  made  it,  or  if  be  had  nudt « 

without  being  authorized,  and  in  aiba  a* 
the  liquors  had  been  sent  and  delinnd  (o  i» 
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■ndel  in  fulfillment  of  the  contract,  then  I  think 
it  might  be  said  that  the  defendant  had  sold 
the  Hqaors  within  the  meaning  of  the  statute. 
But  1  cannot  think  that  if  one  should  sa;  to 
his  Deighbor  who  was  desirous  to  obtain  the 
best  of  liquors  for  his  own  consumption — "  Go 
to  A.  B.  in  New  York  and  purchase  your  next 
supply."  and  even  if  be  abould  urge  him  to  do 
so,  and  the  neighbor  should  go  to  A.  B.  In 
consequence,  and  purchase  ancforfng  home  his 
supply  of  liquors,  that  the  neighbor  who  made 
the  solicitation  would  render  himself  amenable 
'to  this  statute,  on  the  ground  that  he  had  sold 
the  liquors  to  his  neighbor  without  a  license 
therefor.  He  would  oe  so  liable  if  the  con- 
struction is  correct  which  the  majorify  of  the 
-court  have  given  to  the  statute. 

But  it  is  said  that  the  eleventh  sefAion  of  the 
Act  strongly  supports  the  view  taken  by  the 
majority  of  the  Act  in  question.  I  am  unable 
to  see  it.  That  Act  is  as  follows:  "  No  person 
shall  sell  any  spirituous  and  intoricatmg  li- 
quors, by  sample,  by  soliciting  or  procuring 
orders,  or  otherwise,  within  this  State,  without 
taking  out  a  license  therefor  in  the  manner 
provided  in  this  chapter."  If  the  statute  had 
stopped  here,  would  any  one  claim  that  there 
was  anything  in  its  operation  against  any 
iicensed  person  ?  Its  prohibition  is  wholly 
against  unlicensed  persons.  But  the  statute 
goes  on  to  provide  as  follows:  "  But  nothing 
in  this  Act  contained  shall  prohibit  any  dealer 
in  spirituous  and  intoxicating  liquors,  duly 
Uceiued  under  the  provisIoDSOf  this  Act,  from 
soliciting  and  procuring  orders  In  any  town  in 
this  State  tn  which  such  liquors  may  legally  be 
aold." 

Manifestly  the  object  of  this  last  clause  was 
to  make  it  clear,  beyond  the  possibility  of  a 
claim  to  the  contra^,  ttiat  licensed  persons 
were  not  included  in  the  first  clause  of  the 
statute.   Again,  the  first  clause  is  a  sweeping 

Erohibition  of  sales,  in  the  manner  described, 
y  unlicensed  persons  everywhere  in  the  State, 
leaving  it  to  be  inferred,  to  some  extent,  that 
licensed  persons  may  make  such  sales  anywhere, 
as  well  in  no-license  towns  as  in  license  towns; 
and  to  prevent  such  inference  the  last  clause 
may  have  been  inserted,  confining  their  sales 
1^  soliciting  orders  to  license  towns. 

Again,  it  is  said  that  the  construction  which 
the  defendant  claims  should  be  given  to  the 
statute  would  destroy  to  a  great  extent  its  efB- 
cienoy,  and  would  involve  an  unjust  discrimi- 
nation in  favor  of  nonresidents  of  the  State. 
But  such  considerations  as  these  should  be  ad- 
dressed to  the  Legislature,  to  induce  it  to  enact 
a  further  statute  on  the  subject,  if  the  present 
■one  does  not  go  far  enough;  they  throw  little 
Ught  upon  the  present  Inquiry, — what  the  stat- 
ute really  means.  No  statute  can  prevent  the 
buyers  of  spirituous  liquors  from  going  to  New 
York  to  make  their  purchases,  if  they  are  so 
disposed,  as  was  the  fact  in  the  present  case. 
Suppose  Eiusidel  had  taken  the  order  after  he 
had  g^ven  it  to  the  defendant,  and  had  gone 
himself  to  New  York,  and  had  there  made  the 
purchase  In  person,  and  had  brought  home  with 
him  the  liquors  in  question,  would  the  defend- 
ant then  have  been  liable  1*  Suppose  Swartz 
Bros,  had  been  sellers  of  dry  goods,  and  an 
-onler  had  been  given  by  Einsdaelto  the  defend- 
ant for  a  quantity  of  cotton  cloth,  with  all  the 


incidents  of  the  present  case.  The  defendant 
in  procuring  and  sendiae  tiie  order  would  have 
been  acting  for  Eiuddel,  as  his  agent,  and  the 
case  would  have  been  the  same  as  though 
Einsidel  had  made  and  sent  his  own  order,  and 
had  directly  made  the  purchase.  Surety  it 
could  not  be  said  that  the  defendant  was  the 
seller  of  the  cloth. 

It  seems  to  me  that  the  case  of  Qiirbracht  v. 
CommoniDeai^,  96  Pa.  449,  is  directly  in  point, 
and  is  a  strong  authority  for  the  defendant. 

I  think  there  is  error. 

In  this  opinion  OrmnteBv,  J.,  concurred. 


CREDIT  CO.,  Lhnited. 
c. 

HOWE  MACHINE  CO.* 

1.  The  pr«aiiiiiption  is  that  oOeers  of  a 
corporatiotk  wuct  within  their  powers, 
anoa draft  Mc^ted  by  the treunrer 

of  a  corporation  is  presumed  to  be  prop- 
er! y  accepted  by  the  corporation  in  the 
absenee  of  evidence  of  f  rand  or  illegality. 

2.  A  bona  fide  holder  for  ▼alne  of  a  bUl 
of  ezolmn^  before  acceptance  is  not 
required  to  pay  an  additional  bonsider- 
ation  to  the  drawee  for  his  subsequent 
acceptance  in  order  to  enforce  it  afialnst 
him.  The  mere  fact  that  the  holder  re- 
ceived the  bill  before  acceptanoe  does 
not  make  him  a  mala  fide  bolder. 

8.  The  rights  of  the  payee  and  of  the  in- 
dorsee of  a  bill  of  exduuiire  are  the 
same,  whether  they  were  acqnired  be- 
fore or  after  the  acceptance. 

4.  A  bona  fide  holder  of  a  ne^tiable  in- 
strument for  a  valuable  consideration 
without  any  knowledge  of  the  facts 
which  impeach  its  validity  as  between 
the  antecedent  parties,  if  he  takes  it  un- 
der an  indorsement  made  before  the 
same  beoomee  due,  hcdda  the  title  na- 
aflbeted  by  those  facts,  and  may  re- 
cover thereon,  although,  aa  between 
the  antecedent  parties*  the  tranaae- 
tion  m&y  be  without  any  legal  TaUdity. 

5.  Persons  dealing  in  the  commercial 
paper  of  a  corporation  are  bound  to 
take  notice  of  the  extent  of  ite  power, 
but  not  of  the  drcumstanoee  under 
which  it  is  exercised. 

6.  When  a  eorporatlon*  by  accepting  by 
its  treasurer  abill  of  eiuAuiire.  admits 
that  it  haa  fiinds  of  the  drawer  to  meet 
the  bill,  it  is  not  thereafter  at  liberty  to 
retract  that  admission  and  claim  that 
it  im  accommodation  paper  and  be- 
yond their  power  to  accept,  as  against 
a  bona  fide  holder  for  value  who  is  with- 
out knowledge  of  the  want  of  funds. 

7.  A  person  dealings  with  a  corporation 
is  bound  to  know  whether  or  not  the 
ofieer  who  represents  it  and  acts  in  its 
name  is  authorised  so  to  do ;  if  he  is, 

and  the  act  is  within  the  apparentsoope 


*See  Natiooal  Bank  of  the  Republic  v.  Toung  (N. 
JJ,50nit.Bep.lia. 
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of  his  authority,  he  is  not  bound  to  have 
knowledge  of  the  extrin^  facts  making 
it  improper  for  him  to  act  in  that  case, 

(Fairfield — Filed  rebruary  9, 188T.) 

CASE  leaOTTcd.  JvOgment  for  fOaintiff  ad- 
ViKd. 

Action  of  contract  on  four  bills  of  exchange 
drawn  on  defendant  and  accepted  by  its  trea- 
surer, brought  to  the  Superior  Court  for  Fair- 
field County.  The  case  was  referred  to  a  com- 
mittee, who  reported  the  facts,  and  b^  consent 
of  the  parties  the  questions  of  law  raised  were 
leserred  by  Beardsley,  J.,  tor  the  consideration 
of  this  court. 

The  facts  are  siifficiently  stated  in  the  opin- 
ion. 

iiemn.  Seymour  ft  Seymonr.  for  plaiu- 
tlil. 

Mr.  O.  Stoddard,  for  def^dant. 

Carpenter*  J.^  delivered  the  opinion  of  ttie 

court: 

The  Credit  Company  (Limited)  is  and  was,  at 
the  time  of  the  tnuMactiona  which  relate  to  this 
case,  a  financial  insUtutton  located  in  ijondon, 
England,  and  eo  gaged  in  discounting  and  buy- 
ing bills,  making''loans,  etc.  The  defendant  is 
and  was  during  the  time  aforesaid  a  manufac- 
turing corporation  by  special  charter,  under  the 
laws  of  this  State,  located  in  Bridfteport,  but 
during  the  year  1877  bad  its  principal  business 
office  To  the  dty  of  Ifew  York. 

A.  B.  Stockwell,  for  many  years  prior  to  Janu- 
ary 1,  1877,  was  president  of  the  defendant 
company,  and  his  brother  Levi  8.  Stockwell 
was  Its  treasurer.  On  January  1, 1877,  Levi  S. 
Stockwell  was  elected  president  and  treasurer, 
which  offices  be  held  until  August  of  the  same 
year. 

Some  time  in  the  years  1876  and  1877  said  A. 
B.  Stockwell  was  engaged  In  spectdating  in 
stocks  In  London.  For  many  years  previous  to 
1877,  and  until  after  the  acceptance  of  the  bills 
in  suit,  as  hereinafter  mentioned,  he  had  an 
open  account  with  the  defendant  on  its  books. 
He  deposited  with  it  large  sums  of  money  and 
drew  on  it  in  large  amounts,  frequently  over- 
drawing bis  account,  and  at  the  time  of  the 
acceptance  of  the  draf  ts  in  suit  his  account  was 
largely  overdrawn. 

ui  December.  1876,  said  A.  B.  Stockwell  drew 
drafts  on  said  Howe  Machine  Company  to  the 
amount  of  $4S.000,  which  drafts  were  similar 
to  the  drafts  in  suit,  were  accepted  by  the  de- 
fendant in  the  same  manner  as  the  drafts  in  suit, 
and  were  paid  by  the  defendant  at  maturity. 
On  February  6, 1877,  said  A.  B.  Stockwell  drew 
on  the  defendant  company  drafts  to  the  amount 
of  $80,000,  which  were  in  like  manner  accepted 
by  said  company  and  paid  at  maturity.  On 
March  28,  1877,  said  A.  B.  Stockwell  drew 
drafts  oh  said  defendant  to  the  amount  of 
$80,000,  which  drafts  were  similu*  to  drafts  in 
suit,  and  were  accepted  luid  paid  \xy  the  defend- 
ant. All  of  these  drafts  speclfled  were  negoti- 
ated by  sud  Credit  Company  (Limited)  tat  said 
A.  B.  Stockwell  in  a  nmuar  manner  to  the 
drafts  in  suit. 

On  the  16th  day  of  March,  1877,  said  A.  B. 
Stockwell  drew  on  said  Howe  Machine  Com- 
pany four  drafts  as  specified  In  the  plaintiff's 
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writ,  viz. :  three  for  $10,000  gold  each,  and  one 
f OT  $16,000  gold.  All  of  said  drafts  were  made 
payable  at  nmetT  days' sight,  all  were  addressed 
to  the  Howe  Hai^ine  Company.  28  Union 
Square,  New  Tcnk,  and  all  were  accepted  on 
the  2l8t  day  of  April,  1877,  as  of  the  7th  day  of 
April,  by  Levi  S.  Stockwell,  as  treasurer  of  said 
Howe  Machine  Company. 

On  the  26th  day  of  March,  1877,  the  Credit 
Company  (Limited),  at  the  request  of  said  A 
B.  Stockwell.  indorsed  these  four  drafts  and 
sold  them  through  a  broker,  James  E.  Baker, 
who  also  indorsed  them,  to  Samuel  Montagne 
&  Co.  These  drafts  were  presented  to  the  de- 
fendant for  acceptance  April  7,  and  acceptance 
was  refused.  Afterwards,  on  April  81,  Ibey 
were  accepted  as  above  stated. 

When  said  drafts  became  due  tliey  were  not 
paid,  and  were  duly  protested  for  nonpayment; 
and  upon  notice  of  their  nonpavment  the'Credit 
Company,  being  an  iodorser  thereon  and  payee 
therein  named,  paid  to  said  Samuel  Montague 
&  Co.  the  amount  of  said  drafts  and  charges, 
and  now  holds  the  same. 

In  1865,  at  a  meeting  of  the  directors  of  the 
Howe  Machine  Company,  it  was  "Resolved,  that 
the  treasurer  be,  and  he  hereby  is,  authorized 
and  empowered  to  make,  sign,  indoise,  and  ac- 
cept notes,  checks,  and  bills  of  exchange  in  the 
name  and  for  and  on  account  of  this  company, 
and  generally  to  execute  any  and  all  papers  re- 
lating to  the  business  of  the  company."  In 
1874  another  resolution  was  passed  by  the  di- 
rectors of  substantially  the  same  import.  Hie 
case  further  shows  that  the  directors  and  stock- 
holders of  the  defendant  company  had  know- 
ledge of  the  accounts  between  the  company  and 

A.  B.  Stockwell,  and  that  said  Levi  S.  Stock- 
well,  the  treasurer,  was  accepting  drafts  drawn 
ou  said  company  by  said  A.  B.  Stockwell ;  and 
there  was  no  evidence  that  they  ever  objected 
to  these  transactions.  J.  Hume  Websteris.  and 
was  during  said  transactions,  the  managing 
director  of  said  Credit  Company,  and  is  and 
was  also  a  member  of  the  firm  of  Hume  Web- 
ster &  Co.,  of  London,  bankers. 

The  Credit  Company,  on  making  sale  of  said 
four  drafts,  paid  over  uie  proceeds  of  the  same, 
less  commissions,  to  said  A.  B  {Stockwell,  and 
said  Stockwell  placed  such  proceeds  to  his  ac- 
count with  saia  Htune  Webster&Ca,  to  whom 
he  was  then  indebted  in  a  much  larger  amount. 

J.  Hume  Webster,  the  senior  partner  of  the 
firm  of  Hume  Webster  &  Co.,  and  the  man- 
aging director  of  the  Credit  Company,  had 
knowledge  of  the  stock  speculations  of  said  A. 

B.  Stockwell,  and  that  the  money  obtained  by 
him  on  the  drafts  drawn  by  him  on  the  Howe 
Machine  Company  was  liised  by  him  in  bis 
stock  speculations.  The  other  members  of  the 
firm  of  Hume  Webster  &  Co.  and  of  the  Credit 
Company  did  not  have  such  knowledge. 

In  February,  1877.  A.  B.  Stockwell  sold  a 
large  amount  of  his  stock  in  the  Howe  Ma- 
chine Company,  receiving  therefor  the  sum  of 
$200,000,  a  Urge  proportion  of  which — the  ex- 
act amount  does  not  appear— was  deposited 
with  the  defendant  and  credited  to  his  account. 

These  are  the  material  facts.  As  this  case 
was  commenced  before  the  Practice  Act  went 
into  operation,  the  pleadings  are  under  the  old 
practice.  The  defendant  denies  the  matters 
alleged  in  the  declaration,  and  gives  notice  In 


Digitized  by 


Google 


1887. 


Cbbdit  Co.  v.  Howe  Machibb  Co. 


668 


satwtance  that  it  will  prove  that  the  treasurer 
of  the  defendant  corporatioD  was  not  authorized 
to  accept  these  drafte:  that,  the  drafts  being 
solely  forthe  accommodation  of  the  drawer,  the 
company  itself,  under  Its  charter  and  by-laws, 
had  no  power  to  accept  them;  and  that  the 
plaintiff  is  not  a  bonajide  holder  for  value. 

The  defendaot'a  notice  alleges  that  these 
Ulb  were  not  accnrted  hy  the  defendant,  or  hy 
or  with  {tB  authority  or  consent,  but  wen  ac- 
cepted 1^  one  of  its  officers  without  authority, 
and  contrary  to  the  provisions  of  its  by-laws,  of 
whicji  the  plaintiff  had  notice. 

It  is  not  contended  that  the  treasurer  had  no 

Swer  under  any  circumstances  to  accept  any 
ift,  for  the  votes  of  the  directors  and  the 
course  of  dealiug  by  the  defendant  clearly  show 
that  he  had  such  power;  but  It  is  claimed  that 
under  the  circumstances  he  had  no  power  to 
accept  these  particular  drafts.  Obviously  the 
authority  or  want  of  authority  in  the  treasurer 
to  accept  these  drafts  depended,  not  upon  the 
nature  of  the  act,  but  upon  the  attending  facts 
and  circumstances.  That  he  had  power  to  ac- 
cept drafts  under  some  drcnnutancea  is  not  de- 
nied. Hence  if  th^  were  drawn  on  account 
of  the  defendant's  business,  or  to  draw  out  of 
its  treasury  money  which  belonged  to  A.  B. 
Slockwell,  the  power  of  the  treasurer  to  accept 
them  would  be  conceded.  But  the  strength  of 
the  defendant's  position  in  this  part  of  the  case 
lies  in  the  fact  that  the  defendant  was  not  owing 
Stockwell,  and  the  money  was  not  wanted  for 
any  purpose  connected  with  the  defendant's 
business.  As  between  the  Stockwells,  or  either 
of  them,  and  the  defendant,  the  acceptances 
were  unauthorized  and  void  ;  but  as  between 
the  plaintiff  and  the  defendant  the  answer  to 
the  question  we  are  considering  hinges  upon 
the  answer  to  another  question.  Is  the  plaintiff 
a  honajide  holder  for  value  t 

The  proper  answer  to  that  question  we  dall 
consider  later ;  but,  assuming  for  the  present 
that  the  answer  may  be  an  afflrmative  one,  we 
pass  to  the  next  question,  which  is.  Was  the 
defendant  authorized  to  accept  accommodation 
drafts?  Clearly  not,  as  to  all  parties  with  no- 
tice. But  as  corporations  may  accept  drafts 
for  some  purposes,  and  as  the  purpose  for 
wfaich  a  draft  is  drawn  does  not  ordinarily  ap- 
pear on  its  face,  the  question  as  to  all  jmrtles 
with  notice  is,  Was  it  drawn  for  a  legitimate 
purpose?  As  to  all  others  the  Important* in- 
quiry is.  Is  the  plaintiff  a  bona  fide  holder  for 
value  ?  And  that  brings  us  to  the  main  ques- 
tion in  the  case.  A  preliminary  question  of 
some  importance,  which  bears  du«cUy  on  this 
gueetlon.  Is.  On  whom  was  the  burden  of  proof? 
u  the  plotdings  the  defendant  assumes  that 
burden,  and  properly  so  upon  principle.  The 
drafts  apparently  may  be  for  a  legitimate  pur- 
pose. Aa  there  is  some  presumption  that  all 
parties  act  properly  and  within  the  scope  of 
their  powers,  the  plaintiff  establishes  a  prima 
facie  case  when  it  presents  the  drafts  duly 
drawn  and  accepted,  there  being  no  clrcum- 
Btances  indicating  fraud  or  illegality.  And  so 
are  the  authorities.  Edw.  B.  &  N.  686-^ ; 
lian.  Neg.  Inst.  626,  663;  1  Pars.  N.  &  B.  255. 

It  is  insisted  that  the  plaintiff  does  not  sus- 
tain to  this  defendant  the  relation  of  a  bonajide 
holder  for  value,  for  the  reason  that  the  drafts 
were  Indorsed  and  negotiated  by  the  plaintiff 
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before  they  were  accepted;  and  therefore  that 
the  plaintiff  parted  with  nothing  of  value  upon 
the  credit  of  the  acceptances.  In  support  of 
this  position  the  case  of  Fannert  A  M.  Bank 
V.  Empire  Stone  Dremng  Qo.  5  Bosw.  275.  is 
cited.  We  are  unable  to  accept  that  decision 
as  a  correct  exposition  of  the  law.  The  court 
.  of  appeals  says  of  that  case  in  the  case  of  Btu- 
trtematte  v.  Merrit,  101  N.  T.  63:  "  It  is  true 
that  some  expressions  ctf  tbe  learned  judge 
writing  in  that  case  may  justify  the  citation; 
yet  it  should  be  considered  that  those  remark* 
were  unnecessary  to  the  decision  of  the  case, 
and  the  same  court  have  twice  since  then  re- 
fused to  follow  it.  We  conceive  the  rule  there 
laid  down  flnda  no  support  in  the  doctrines  of 
the  tex^writers  or  the  reported  cases.  *  *  *  If 
a  party  becomes  a  bona  fide  holder  for  value  of 
a  bill  before  its  acceptance,  it  is  n(rt  essential  to 
his  right  to  enforce  it  against  a  subsequent  ac- 
ceptor, that  an  additional  consideration  should 
proceed  from  him  to  the  drawee.  The  bill  it- 
self implies  a  representation  by  tbe  drawer  that 
the  drawee  is  already  in  receipt  of  funds  to  pay, 
and  his  contract  is  that  the  drawee  dull  accept 
and  pay  according  to  the  terms  of  the  draft. 
*  •  »  Tbe  drawee  can,  of  course,  upon  presen^ 
ment,  refuse  to  accept  a  bill,  and  in  that  event 
the  only  recourse  of  tbe  holder  is  against  the 
prior  parties  thereto;  but  in  case  the  drawee 
does  accept  a  bill,  he  becomes  primarily  liable 
for  ita  payment,  not  only  to  its  Indoiseea,  but 
also  to  the  drawr  himself." 

It  Is  not  therefore  true  that  the  purchaser  of 
a  bill  before  acceptance  trusts  wholly  to  the 
credit  of  the  drawer.  He  believes  uuiespecta 
that  the  drawee  will  accept,  and  upon  such  be- 
lief and  expectation  he  acts. 

When  Stockwell  presented  these  bills  to  the 
plaintiff,  he  contracted  that  the  drawee  would 
acc^  and  pay  them.  Upon  that  [ntimise  the 
plaintiff  relied. 

The  reply  to  Heuertemaite  v.  Morris  is,  that 
in  that  case  tbe  acceptor  was  an  Individual, 
and  not  a  corporation;  so  that  no  question 
arose  as  to  tbe  validity  of  the  acceptance.  But 
the  validity  of  the  acceptance  is  not  the  ques- 
tion we  are  now  considering.  We  have  already 
endeavored  to  show  that  the  acceptance  in  the 
case  at  bar  bound  the  oorporatkm  as  to  a  bona 
^  holder  for  vgdue.  The  precise  question  now 
is,  whether  a  person  who  receives  an  accom- 
modation bill  before  acceptance — no  new  con- 
sideration movingfrombim  to  the  drawee — can 
avail  himself  of  a  subsequent  acceptance. 

In  Warmen  &  M.  Bank  v.  Empire  Stone 
Dressing  €h.,  5  Bosw.  276,  It  was  held  that  he 
could  not.  In  Heuertematte  v.  Morris,  101  N. 
Y.  68,  it  was  held  that  he  could.  The  latter 
case  was  put  upon  the  broad  ground  that  Uie 
former  was  not  law,  and  not  upon  any  supposed 
distinction  between  corporations  and  individ- 
uals. The  good  faith  of  the  holder  must  not 
be  confounded  with  the  validity  of  the  accept- 
ance. Although  the  latter  may  and  often  does 
depend  upon  the  former,  yet  th^  are  distinct 
(questions  for  most  purposes.  An  accommoda- 
tion acceptance  being  valid,  and  the  plaintiff 
otherwise  a  holder  in  good  faith,  the  mere  fact 
that  he  received  the  bul  before  acceptance  does 
not  make  him  a  mala  fide  holder. 

In  Arpin  v.  Owetis,  HO  Mass.  144,  the  court 
says:  "  It  la  Immaterial  when  an  acceptance  is 
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Toade;  it  may  be  made  at  an;^  time,  and  the 
rights  of  the  ^yee  and  of  tlie  indorsee  are  the 
.same  after  it  is  made,  whether  they  were  ac- 
quired in  anticipatioD  of  it  or  subsequent  to  it." 
These  drafts  were  indorsed  and  sold  by  the 

SlaiQti£f,  and  the  avails  were  paid  over  to  A. 
I.  Stockwell.  Stocliwell  paia  the  money  so 
received  to  Hume  Webster  &  Co.  So  far  tbe 
transaction  on  its  face  is  free  from  suspicion. 
It  is  not  claimed  that  any  fraud  or  ille^Iity 
is  found  in  terms.  The  most  that  can  be  claim- 
ed Is  that  there  are  certain  circumstances  in  the 
case  from  which  fraud  may  be  inferred.  Those 
circumstances  are  that  Stockwell  had  been 

Ereviously  speculating  in  stocks  wiUi  the 
nowledge  of  Webeter;  that  in  doing  so  be  bad 
become  largely  indebted  to  Hume  Webster 
&  Co.,  a  firm  in  which  J.  Hume  Webster 
was  a  partner;  that  J.  Hume  Webster  was  the 
agent  by  whom  tbe  plaintiff  indorsed  and  sold 
tliese  drafts;  and  that  the  money  received 
tbeiefor  was  in  ashort  time  paid  over  to  Hume 
Webster  &  Co.  in  part  liquidation  of  Stock- 
well's  indebtedness  to  that  firm. 

But  these  circumstaQces  are  not,  in  law, 
equivalent  to  fraud.  At  one  time  in  England 
tbe  question  was  held  to  be  whether  the  plain- 
tiff had  taken  the  bill  under  circumstances 
which  ought  to  have  excited  tbe  suspicion  of 
a  prudent  and  cai-eful  man.  OiU  v,  Chibitt,  3 
Barn.  &  C.  466.  Afterwards  the  rule  was  so 
far  modified  as  to  require  gross  negligence. 
Cro'tk  V.  Jadit,  5  Bam.  &  Adol.  909.  Later 
still  gross  negbgeace  was  held  to  be  evidence 
of  mcUajides  merely,  and  not  the  thing  itself. 

In  Goodman  v.  Harvey,  4  Ad.  &  El.  870, 
Lord  Denman  says:  "  I  believe  we  are  all  of 
opinion  that  gross  negligence  only  would  not 
be  a  sufficient  answer  where  tbe  party  has  given 
consideration  for  the  bill.  Gross  negligence 
may  he  evidence  pf  malafidta,  but  is  not  the 
same  thing.  We  have  shaken  off  the  lost 
remnant  of  a  contrary  doctrine." 

In  Smft  V.  Ty»on,  16  Pet.  1  [41  U.  8.  bk.  10. 
L.  ed.  865].  Story,  J.,  says;  "There  is  no 
doubt  that  a  hona  fide  holder  of  a  negotiable 
instrument  for  a  valuable  consideration  with- 
out any  notice  of  facts  which  impeach  its  valid- 
ity as  between  tbe  antecedent  parties,  if  he 
takes  it  under  an  indorsement  made  before  the 
«une  becomes  due,  holds  the  title  unaffected 
by  these  facts,  and  may  recover  thereon,  al- 
though, as  between  the  antecedent  parties, 
the  transaction  may  be  without  anjr  legal  valid- 
ity." "Notice  of  facts  which  impeach  its 
validity"  means  knowledge  of  those  facts 
{Qoodman  v.  Simondt,  30  How.  848  [61  U.  S. 
bk.  15,  L.  ed.  984]);  and  by  facts  is  intended 
facts  which  of  themselves  impeach  the  transac- 
tion,— in  this  case  fraud, — and  not  otber  facts 
which  tend  to  prove  fraud,  or  which  excite 
suspicion  {Ooodman  v.  Simondt,  tupra);  and 
sucn  is  the  law  of  this  State  (Brua/i  v.  Seribner, 
11  Conn.  388). 

We  tbink  that  is  the  law  of  this  country;  at 
least  we  are  aware  of  no  contrary  decision. 
"  But  it  must  stiU  be  tme  "  as  is  said  Inl  Pars. 
N.  &  B.  259.  "that  while  gross  or  even  the 
eroHHCSt  negligence  is  a  different  thing  from 
fraud,  the  negligence  may  be  such,  and  so  ac- 
companied, as  to  afford  reasonable  and  suffi- 
cient groundsfor  believing  that  it  was  intentional 
and  naudulent."  By  this  we  apprehend  that 
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no  more  is  meant  than  that  the  evidence  may 
be  so  strong  as  to  justify  the  court  in  finding 
fraud,  and  applies  only  to  courts  that  pass  up- 
on both  questions  of  fact  and  law,  and  has  do 
application  to  this  court,  which  must  take  the 
facts  as  they  are  found  by  the  court  below. 

It  may  be  fiirther  claimed  that  the  fraud 
here  contended  for  is  not  the  fraud  of  antece- 
dent parties  to  the  bilU,  bat  fraud,  if  it  exists,  to 
which  the  plaintiff  itself  Is  a  part^;  and  that  ff 
the  facts  and  circumstances  establish  fraud  wiUi 
reasonable  certainty,  the  court  ought  so  to  re- 
gard it,  notwithstanding  the  fact  that  fraud  is 
not  expressly  found. 

We  apprehend  that  the  propositioD  docs  not 
relieve  the  case  of  tbe  oblection  that  the  ques- 
tion is  still  one  of  fact  ana  not  of  law.  Never- 
theless, assuming  that  the  principle  involved 
in  the  proposition  is  a  correct  one,  we  wiD 
briefly  examine  the  facts  to  see  if  it  has  any 
application  to  this  case.  To  make  the  princij^ 
applicable,  we  tbink  the  facts  should  be  of  a 
conclusive  character.  If  they  are  ambiguous, 
or  consistent  with  the  absence  of  fraud,  they 
are  not  sufficient. 

There  are  certain  facts  essential  to  tbe  con- 
clusive character  of  this  evidence  which  are 
wanting;  and  their  absence  is  signiiicant.  It  is 
not  found  that  Webster  knew  that  Slockwdl 
had  no  funds  in  the  defendant's  treasmraeainst 
which  these  drafts  were  drawn.  If  Stockwell 
had  in  fact  had  funds  there,  that  would  have 
effectually  repelled  any  imputation  of  fraud. 
Webster's  knowledge  of  the  purpose  of  the 
drafts,  a  previous  agreement  even  with  Stock- 
well,  that  the  avails  should  be  paid  to  Hume 
Webster  &  Co.,  would  have  been  of  no  con- 
sequence; so,  also,  if  be  really  believed  that 
the  bills  were  drawn  ag^nst  funds.  That  be 
did  so  believe  is  probable,  as  certain  undisputed 
facts  afford  a  leaaonably  good  foundatiim  Ujt 
such  a  belief. 

For  about  three  yean  Webster  had  known 
and  had  business  dealings  with  StockwelL 
Within  a  period  of  four  months  immediately  pre- 
ceding this  transaction  tbe  plaintiff  indorsed 
and  negotiated  drafts  by  Stockwell  on  the  de- 
fendant for  175,000.  Two  days  after  the  drafts 
in  suit  were  negotiated,  it  inaorsed  and  nego- 
tiated drafts  by  and  on  the  same  parties  ?or 
$80,000  more.  All  these  drafts  were  in  fact 
accepted  by  the  defendant  and  paid  at  maturi^. 

In  December,  1876,  when  Stockwell  pre- 
sented  to  the  plaintiff  drafts  to  tbe  amount  of 
$46,000,  he  in  legal  effect  represented  that  he 
had  funds  in  the  defendant's  bands;  he  virtu- 
ally pledged  his  honor  and  rewitaticm  as  a  btui- 
ness  man  that  it  waa  true.  When  the  defend- 
ant accepted  those  drafts.  It  admitted  Uiat  those 
representations  wer%  true.  The  same  repreeen- 
tations  were  repeated  by  the  parties  in  Febra- 
arj|,  1877,  and  on  March  28  all  those  represen- 
tations were,  for  all  the  purposes  of  this  case, 
true,  for  those  drafts  were  all  paid  at  maturity- 
Is  it  strange  that  tbe  same  representations  nude 
on  the  26tb  day  of  March  should  be  believed? 

It  is  not  found  that  Webster  knew  that  the 
drafts  were  drawn  for  the  piupose  of  raising 
money  to  pay  to  Hume  Webster  &  Co.  If  he 
had  not  such  knowledge,  how  could  he  be  justly 
chargeable  with  a  fraudulent  intent? 

Again.  There  is  no  flndine  that  Stockwell 
was  then  in  poor  credit,  or  uat  Webster,  or 
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Hume  Webster  &  Co.,  supposed  that  they 
woe  in  d soger  of  losing  by  him.  Hmne 
Webrter  &  Co.  bad.  In  the  space  of  about  one 
month,  paid  his  dwcks  to  an  amount  exceed- 
mg  tlOO.OOO.  The  plaintiif  during  the  same 
month  indorsed  his  drafts  to  the  amount  of 
t7&,0OO.  These  facts  afford  some  ground  for 
beUeving  that  both  parties  regarded  him  as 
trustworthy.  If  they  did,  pray  what  reason 
had  they  for  colluding  with  Stockwell  for  the 
purpose  of  drawing  mon^  illegal^  and  un- 
jtaaj  from  the  defendant? 

Uoreover,  the  circumstances'  relied  on  as 
showing  fraud  are  in  themselves  weak,  and  will 
hardly  justify,  much  less  require,  the  inference 
claimed  from  them. 

We  may  add  that  if  btUs  of  exchange,  which 
are  supposed  to  be  the  highest  type  of  negoti- 
able instrumeDts,  can  be  successfiUly  impeached 
by  sach  circumstances  as  exist  in  this  case,  the 
iDtegrity  of  all  such  instruments  must  be  seri- 
ous^ impaired,  and  their  usefulness  as  a  circu- 
lating medium  well  ni^h  destroyed. 

In  the  next  place  tt  is  claimed  that  the  plain- 
tiff is  not  a  bona  fide  holder  because  the  defend- 
ant's treasurer  had  no  power  to  accept  accom- 
modation drafts;  that  the  corporation  itself  had 
no  such  power;  and  Uiat  the  plaintiff  was 
bound  to  take  notice  of  the  powers  of  a  corpo- 
ration and  its  officers,  and  of  the  extent  of 
their  authority. 

On  account  of  the  complex  character  of  this 
proposition  it  can  only  he  properly  considered 
by  treating  each  branch  of  it  separately. 

We  may  admit  generally  that  the  treasurer 
bad  no  authority  to  accept  accommodation  pa- 
per, and  that  the  directors  had  no  power  to 
confer  upon  him  such  authority.  But  in  order 
to  prevent  injustice  and  maintain  the  integrity 
of  mercantile  paper,  it  is  necessary  to  limit  the 
^plication  of  the  principle  to  parties  with  no- 
ttce.  This  limitation  necesisanly  results  from 
the  &ct  that  every  business  corpraation  has 
power  to  deal  in  negotiable  paper  in  the  line  of 
Its  bnsineas.  As  such  paper  does  not  ordinarily 
Aow  on  its  face  the  circumstances  of  its  origin 
orthe  purposes  for  which  it  ismade,  it  becomes 
important  to  distinguish  those  who  have 
notice  of  its  character  and  purpose  from  those 
who  have  not.  To  say  indiscriminately  that 
the  holder  of  accommodation  paper  made  by  a 
corporation  cannot  be  a  boiiajtde  holder  simply 
because  it  is  accommodation  paper  ignores  thu 
important  distinction  and  amounts  practically 
to  b^ging  the  question. 

We  pass  now  to  the  second  branch  of  the 
imposition. — that  persons  dealing  in  commer- 
cial paper  of  a'  corpomtion  are  bound  to  lake 
notice  of  the  extent  of  its  power.  Here,  too, 
we  may  properly  admit  that  the  proposition  is 
a  correct  one:  but  care  should  be  exercised  in 
il>  application  not  to  extend  it  beyond  its  ap- 
propTiate  limits.  To  clearly  understand  those 
limits  a  distinction  is  to  be  observed  between 
the  terms  of  a  power  and  the  circumstances 
under  which  it  is  exercised.  Parties  may  well 
Ik  required  to  take  notice  of  the  former;  but 
to  require  tbem  to  have  knowledge  of  the  lat- 
tor  would  in  many  cases  result  in  gross  injus- 
^ce;  Especially  is  this  so  when  the  agent  or 
*>fflcer  of  the  corporation  which  exercises  the 
power  at  the  same  time  represents  the  corpora- 
Don  and  speaks  for  it  in  giving  Information 


as  to  the  circumstances  under  which  it  is  ex- 
ercised. No  better  illustration  Is  needed  than 
the  case  at  bar.  The  treasurer  of  the  defend- 
ant was  the  officer  specially  authorized  by  vote 
of  the  directors  to  accept  bills  of  exchange. 
At  the  same  time,  by  virtue  of  his  office,  he 
jfTds  the  person  held  out  by  the  corporation  as 
the  proper  one  to  inforiA  holders  whether  the 
drawer  draws  against  funds.  The  corporation 
virtually  aays:  "  You  may  safely  trust  the 
word  of  our  treasurer  on  thiU  subject."  When 
he  speaks,  the  corporation  speaks.  By  accept- 
ing the  draft  he  declares  that  the  drawer  has 
funds,  and  that  is  thedeclaratiou  of  the  corpo- 
ration. 

Mercantile  paper  does  not  require  those  who 
would  become  its  holders  to  go  to  the  acceptor 
and  insult  him  by  tiie  question:  Did  you  tell 
the  truth  when  you  accepted  that  paperf  He 
has  a  right  to  assume  that  he  tells  the  truth  and 
to  act  accordingly.  If  the  treasurer  in  fact 
misrepresents  the  coiporation,  the  corporation, 
and  not  the  person  who  trusts  him,  should  bear 
the  loss. 

An  instructive  and  very  interesting  case  on 
this  subject  is  Faa-mert  &  M.  Bajik  v.  Butchen 
A  Drown  Bank,  16  N.  T.  135.  The  defend- 
ant's counsel  cite  that  case  and  quote  from  It- 
this  sentence:  "  One  who  deals  with  an  agent 
has  no  right  to  confide  in  the  representation  of 
the  agent  as  to  the  extent  of  his  powers."  The 
court,  however,  clearly  recognizes  the  distinc- 
tion to  which  we  have  adverted;  viz.,  between 
the  terms  of  a  power,  and  extrinsic  facts 
which  may  or  may  not,  according  to  the  cir- 
cumstances, affect  the'  rights  of  third  persons 
when  the  power  is  exercised.  That  was  an  ac- 
tion on  a  certified  check.  The  defense  was  that 
tbe  bank  had  no  funds  of  the  drawer.  Imme- 
diately following  the  sentence  quoted  the  court 
uses  the  language:  "If,  therefore,  a  person, 
knowing  that  tbe  bank  has  no  funds  of  the 
drawer,  should  t^  a  certified  check,  iipon  the 
repreeentatlw  of  the  cashier  or  other  officer  by 
whom  the  certificate  was  made  that  he  was  aii- 
thorized  to  certify  without  funds,  the  bank 
would  not  be  liable.  But  in  regard  to  the  ex- 
trinsic fact,  whether  the  bank  has  funds  or  not, 
tbe  case  is  different.  That  is  a  fact  which  a 
stranger  who  takes  a  check  certifled  by  the 
teller  cannot  be  supposed  to  have  any  means 
of  knowing.  Were  he  held  bound  to  ascertain 
it,  tbe  teller  would  be  the  most  direct  and  reli- 
able source  of  knowledge,  and  be  already  has 
his  written  representation  upon  the  face  of  the 
check.  If,  therefore,  one  who  deals  with  an 
agent  can  be  permitted  to  rely  upon  the  repre- 
sentations of  the  agent  as  to  the  existence  of  a 
fact',  and  to  hold  uie  principal  responsible  in 
case  tbe  representa^on  is  false,  this  would 
seem  to  be  such  a  case.  It  is,  I  think,  a  sound 
rule,  that  where  the  party  dealing  with  an  agent 
has  ascertained  that  tbe  act  of  the  agent  corre- 
sponds in  every  particular,  in  regaru  to  which 
such  party  has  or  is  presumed  to  have  any  know  - 
ledge,  with  the  terms  of  the  power,  he  may  take 
the  representatioQ  of  the  a^t  as  to  any  ex- 
trinsic fact  which  rests  particularly  within  the 
knowledge  of  the  agent,  and  which  cannot  be 
ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it." 

This  case  also  holds  that  a  certifled  check  is 
substantially  an  accepted  bill  of  exchange. 
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The  principle  inTolved,  therefore,  applies  to 
this  case,  and  la  an  authority  against  the  de- 
fendant. It  is  true,  in  the  case  ^t  bar,  the  bills 
of  exchange  were  not  accepted  when  the  plain- 
tiff indorwd  them,  but  we  apprehend  that  that 
will  not  prevent  the  application  of  the  prin- 
ciple. It  is  no  unconunon  thing  for  the  payee 
to  indorse  a  bill  and  pat  it  in  circulation  before 
accnitance.  The  faxA  that  be  does  so  is  in 
itself  no  evidence  of  bad  faith.  The  prin- 
ciple seems  to  be  that  a  person  dealing  with  a 
corporation  is  twund  to  Know  whether  or  not 
the  o£Bcer  or  agent  who  represents  it  and  acts 
in  its  name  is  authorized  so  to  do.  If  he  is, 
and  the  act  is  within  the  apparent  scope  of  his 
authority,  he  is  not  bound  to  have  knowledge 
of  eztrinnc  facts  making  it  improper  for  him 
to  act  in  that  case.  We  must  conclude,  there- 
fore, that  the  fact  that  the  drawer  had  no  funds 
in  the  hands  of  the  drawee  at  the  time  these 
bills  were  drawn  and  negotiated, — that  fact  be- 
ing unknown  to  the  plaintiff, — is  not  a  sufficient 
reason  for  holding  that  the  pldntUf  is  not  a 
bona  Me  holder. 

It  u  further  claimed  that  the  pktintiff  Is  not 
a  bona  fide  holder  for  value  on  account  of  the 
the  use  which  was  made  of  the  proceeds  of 
these  bills,  they  having  been  paid  to  Hume 
Webster  &  Co.  to  apply  on  a  debt  due  that 
firm  from  Stockwell.  This  argument  as- 
sumes—what  we  cannot  admit— that  the  pay- 
ment was  equhralent  to  a  pavraent  totbe  pudn- 
tlif  and  a  debt  due  it.  The  firm  of  Hume 
Webster  &  Co.  and  the  plaintiff  are  in  fact  and 
in  law  two  distinct  persons  ;  and  we  must  so 
regard  them  until  fraud  or  collusion  is  estab- 
lisbed.which  will  make  one  responsible  for  the 
acts  of  the  other.  If  the  plaintiff  was  not  guilty 
of  fraud, — and  for  reasons  already  suggested 
we  mustassume  that  it  wasnot,  —then  the  plain- 
tiff in  good  faith  paid  full  value  for  these  bills. 
If  we  were  at  liberty  to  regard  this  as  a  scheme 
devised  by  Webster  actiog  in  the  name  of  the 
plaintiff,  but  really  for  Hume  Webster  &  Co. 
and  Stockwell,  to  defraud  the  defendant  for  the 
benefit  of  Hume  Webster  &  Co.,  we  might  be 
justified  In  holding  that  the  pl^ntiff  is  not  a 
hona  fide  holder.  But  we  cannot  reach  that  re- 
sult as  a  leipd  conclusion  from  the  facts  as  they 
appear.  Tne  main  fact,  the  one  thing  essen- 
tial  to  that  conclunon,  an  arrangement  to  that 
effect,  then  or  previously  made — is  not  fraud. 

For  tliem  reiuont  a  nwjority  of  the  court  are 
of  the  opinion  that  the  plaintiff  i$  entitled  to  re- 
eover,  and  t/u  Superior  Court  is  to  advited. 

In  this  opinion  Pardee.  I<oomia»  and 
Chrugw*  J  J.,  coneuned. 

Park,  Ch.  J.,  dissenting : 

1  think  the  plaiotiff  corporation  is  not  a  bona 
fide  holder  of  the  drafts  in  question,  for  the 
following  reasons : 

The  defendant  corporation  was  limited  by 
its  charter  to  such  use  of  mercantile  paper  as 
might  be  necessary  in  the  prosecution  of  its 
business.  The  plaintiff  was  bound  to  take 
notice  of  this  limitation  and  to  conduct  itself 
accordingly.  The  plaintiff  knew,  through 
Hume  Webster,  its  managing  director,  that 
the  proceeds  of  these  drafts  were  not  to  be 
used  by  the  defendant  in  the  prosecution  of  its 
business,  but  were  to  be  used  by  the  drawer, 
A.  B.  StockweU,  for  his  own  individual  pur- 
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poses  in  London,  while  engaged  in  speculating 
m  stocks. 

But  it  is  said  that  corporations  as  wdl 
as  individuals  are  bound  to  pay  their  debts ; 
that  if  the  defendant  was  owing  A.  B- 
Stockwell  to  an  amount  equal  to  the  face  of 
these  drafts,  tiie  defendant  had  tbe  right  to 
pay  the  indebtedness  by  the  acceptance  and 
payment  of  the  drafts,  no  matter  to  what  pur- 
pose the  proceeds  might  be  applied. 

It  is  further  said  that  tbe  plaintiff,  when  it 
discounted  these  drafts  for  A.  B.  Stockwell  at 
his  request,  did  not  know  that  StockweU  had 
no  funds  iii  the  hands  of  the  defendant,  and 
had  therefore  tbe  rig^t  to  assume,  from  the  act 
of  Stockwell  in  presenting  the  drafts  fw  dis- 
count, that  be  had  funds  To  the  hands  of  the 
defendant  sufficient  for  the  payment  of  the 
drafts,  which  presumption  was  enough  to  f»o- 
stitute  the  plaintiff  a  bona  fide  hokfier  of  the 
drafts  for  value,  although  Stockwell  at  the 
time  was  owing  the  defendant  a  lai^  amount. 

I  concede  that  the  claims  of  the  plaintiff 
would  be  sound  If  the  facts  of  the  case  admitted 
of  them. 

It  will  be  observed  that  A.  B.  StockweU. 
when  be  presented  the  drafts  to  the  plaintiff 
for  discount,  made  no  declaration,  m  fact, 
that  he  bad  funds  in  tbe  hands  of  the  defend- 
ant on  which  they  were  drawn.  I  fully  con- 
cede that  if  the  drawer  of  a  draft  presents  it  to 
a  party  for  discount,  an  Implication  arises, 
that  the  draft  Is  drawn  on  funds  of  the  drawer 
in  the  hands  of  the  drawee,  if  nothing  what- 
ever is  said  by  the  drawer  on  the  subject,  and 
the  party  to  whom  the  draft  is  so  presented 
knows  nothing  to  the  contrary.  And  I  further 
concede  that  such  presumption,  in  such  cir- 
cumstances, would  be  sufficient  to  make  such 
party  a  bona  fide  bolder  of  the  draft  for  value 
should  be  discoant  the  paper.  But  this  is  only 
a  presumption  of  law,  which  must  give  way  to 
express  declarations  to  the  contrary,  made  by 
the  drawer  at  the  time  he  presents  the  draft 
for  discount.  The  majority  of  the  court  treat 
this  presumption  of  law,  in  the  present  rase,  as 
equivalent  to  a  positive  deduction  of  Stock- 
well  that  he  had  funds  in  the  hands  of  the  de- 
fendant sufficient  to  pay  the  drafts,  to  tbe  truth 
of  wbich  be  pledged  his  honor  and  credit  as  a 
business  man.  I  cannot  so  regard  the  matter 
in  the  case  we  have  here  on  paper  todetmnlne. 
Let  the  finding  of  the  committee  decide  the 
matter. 

The  committee  finds  on  this  point  as  follows: 
"  In  the  spring  of  1874  A.  B.  3to<AweU  went 
to  London,  Ei^^and.  Hepreaented  letters  of 
introduction  to  J.  Hume  Webster,  ttie  manag- 
ing director  of  the  Credit  Company  (Limited), 
and  at  tbe  same  time  represented  that  he  was 

E resident  of  the  Howe  Machine  Company;  that 
e  was  the  principal  stockholder;  that  he  had  the 
right  to  pledge  the  credit  of  the  company,  and 
was  their  repreaeotative  in  Europe;  and  that 
the  business  was  very  profitable. 

"The  Credit  Company,  relying  upon  these 
representations  made  to  its  managing  director, 
had  the  following*  business  traiuactiona  with 
said  StockweU  and  said  Howe  Uachine  Com- 
pany, the  defendant." 

Then  foUows  a  description  of  the  drafts  that 
were  afterwards  drawn  by  A.  B.  StockweU  on 
the  defendant  and  discounted  by  the  plaintiff. 
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and  among  them  are  the  drafts  under  conddera- 

tlOD. 

Here  it  spears  that  Stockwell,  on  his  arrival 
ia  London  in  1874,  applied  to  the  plaintiff's 
managing  director  for  a  line  of  diacounts,  by 
the  pUintiff,  of  drafts  to  be  drawn  by  him  on 
the  defmdant  from  time  to  time.  In  order  to 
Induce  Mr.  Webster,  acting  for  the  plaintifT,  to 
make  the  discounts,  he  represents  that  he  him- 
aetf  is  a  person  of  large  property,  being  the 
principal  stockholder  of  the  defendant  com- 
|Mny;  that  the  defendant  was  a  rich  corpora- 
tion, doing  a  very  prosperous  business;  that  he 
had  the  authority  to  pledge  its  credit,  and  was 
its  representative  in  Europe;  that  it  is  to  be 
presnmed  that  he  stated  all  that  could  be  said 
to  Induce  Mr.  Webster,  acting  for  the  plaintiff, 
to  make  the  discounts,  and  Mr.  Webster  must 
so  have  understood  it. 

If  the  drafts  were  to  be  drawn  on  funds  of 
Stockwell,  would  he  not  have  so  stated  when 
he  was  making  a  statement  of  his  case? 

It  aeems  that  the  representations  which  were 
made  had  the  desired  effect,  for  the  committee 
finds  that  the  drafts  under  consideration,  as 
well  as  all  the  others,  were  discoimted  by  the 
{^intifl  relying  upon  these  representations,— 
that  is,  were  made  upon  the  faltb  of  them,  and 
in  consequence  of  them. 

The  plaintiff  relied  upon  the  ability  of  Stock- 
wdl  to  render  the  defendant  liable  to  pay  these 
dnfts,  the  proceeds  of  which  the  plaintiff 
knew  were  to  be  used  by  8tockwell  id  stock 
speculations,  which  could  not  be  the  casewitii- 
oot  the  drafts  being  accommodation  drafts,  as 
they  were  in  fact.  How,  then,  can  it  be  said 
that  the  plaintiff,  in  discounting  the  drafts,  was 
induced  to  do  so  by  the  presumption  of  law 
that  th^  were  drawn  tnr  StockweA  upon  funds 
of  his  in  the  hands  of  the  defendant? 

The  acts  and  declarations  of  Stockwell  were 
•equivalent  to  an  express  declaration  that  he 
pledged  the  credit  of  the  defendant  to  accept 
and  pay  the  drafts  at  maturity  as  accommoda- 
tion paper  of  his,  the  plaintiff  knowing  that 
the  proceeds  were  to  be  used  by  him  in  stock 
speculations.  Suppose  the  drafts  in  question 
were  the  first  that  were  discounted  by  the  plain- 
tiff for  Stockwell.  and,  when  Stockwell  asked 
Mr.  Webster  for  the  plaintiff's  discount,  the 
following  oonversation  on  the  subject  had  oc- 
curred: 

Mr.  Webster  inquires:  "  What  do  you  pro- 
pose to  do  with  the  proceeds  of  the  drafts?" 
To  which  Mr.  Stockwell  rcndies:  "  I  intend  to 
use  them  in  my  stock  specal^ons  here  in  Lon- 
don." To  Uiis  Mr.  Webster  rejdns:  "  I  see  by 
the  charter  of  the  drawee  that  It  is  limited  to 
such  use  of  mercantile  paper  as  may  be  neces- 
sary in  the  prosecution  of  its  business.  What 
security  have  we  that  the  drafts  will  be  paid? 
To  this  Mr.  Stockwell  replies:  "  I  am  president 
of  the  company;  lam  its  principal  stockholder; 
I  am  its  representative  in  Europe;  I  have  au- 
tbortty  to  pledge  the  credit  of  the  company  to 
ttie  payment  of  the  drafts."  Mr.  Webster,  not 
satisfied  with  this,  says:  "  I  see  by  the  by-laws 
of  the  company  that  none  of  its  officers  have 
authority  to  pledge  the  company's  credit.  How 
is  this?"  Mr.  Stockwell  answers:  "But  I  have 
aathority,  notwithstanding."  Mr.  Webster  then 
says:  "Rdying  upon  your  declarations,  that 
you  are  the  president  of  the  company  on  whom 
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the  drafts  are  drawn;  that  you  are  its  princi- 
pal stockholder:  that  you  are  its  representative 
in  Europe;  that  you  have  authority  to  pledge 
the  credit  of  the  company  to  pay  these  drafts, — 
we  will  discount  them." 

If  such  dialofnie  had  occulted,  and  ttie  case 
finds  that  it  did  so  substantially,  could  it  be 
said  that  a  presumption  of  law  existed  In  the 
case  in  favor  of  the  plaintiff,  that  the  drafts 
were  drawn  on  funds  of  Stockwell  in  the  hands 
of  the  defendant,  and  could  Webster  have  sup- 
posed that  the  drafts  were  drawn  on  funds  of 
Stockwell?  I  think  not.  I  think  the  declara- 
tions of  Stockwell  gave  Webster  clearly  to  im- 
derstand  that  the  drafts  were  accommodation 
paper,  and  that  consequently  the  plaintiff  was 
not  a  bonafde  holder  of  them. 

I  think  judgment  should  be  rendered  for  the 
defuidant. 


Hume  WEBSTER  &  Co. 

V. 

HOWE  MACHINE  CO.* 

1.  In  an  action  at  law  for  the  enforoement 
of  a  contract,  the  law  of  the  Jnriadic- 
tion  in  which  it  is  made  and  to  be  exe- 
eated  det«rminea  the  extent  of  the  ob- 
ligation of  the  contractor,  and  the  char- 
a^er  of  the  defenses  wtuch  he  may  in- 
terpose. 

2.  Where  a  bill  of  exclufcnge  was  drawn 
in  London  on  defendant  in  New  Tork 
city,  where  it  bad  its  offlce  and  place  of 
business,  and  where  the  bill  was  ac- 
cepted and  payable;  in  an  action  on  the 
acceptance,— /TelrJ,  that  it  was  a  New 
TorlE  contract  and  governed  by  the 
lawsof  that  State. 

8.  The  law  of  the  State  of  New  Tork  is 
that  when  the  acceptance  of  a  bill  of 
exchange  hy  the  treanirer  of  a  pri* 
vate  nuuLuCiMsturing  corporation  is 
an  act  of  fraud  upon  the  corporation, 
or  when  the  same  has  been  unduly  ob- 
tained, or  the  procurement  and  negotia- 
tion thereof  is  a  wrong  and  a  loss  in- 
flicted upon  the  corporation  by  the 
drawer  and  the  treasurer  jointly,  the 
burden  is  upon  the  person  suing  upon 
it  to  prove  that  he  Is  a  boa*  fide  holdr 
er ;  and  that  he  cannot  be  such  if  he 
received  it  upon  a  pre-ez^tlng  debt, 
without  parting  with  any  right  or  prop- 
erty of  value  ;  in  which  case  the  holder 
can  have  no  other  or  greater  rights  than 
the  drawer  had, 

4.  Seld,  also,  that  the  vote  of  the  dlrec- 
tore  of  the  defendant  corporation  au> 
thorislnAf  it»  treasurer  to  ■ipi.  exe* 
cute,  and  deliver  all  instruments  and 
papers  |>ertainlng  to  the  business  of  the 
corporation,  only  conferred  npon  him 
power  to  execute  and  deliver  bogii  papers 
as  were  within  its  corporate  power  to 
execute. 

5.  A  private  manufacturing  corporation 
has  no  power  to  accept  drafts  having 


*See  preceding  oese,  Credit  Gmnpany  v.  Howe 
HatdilBe  Company. 
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no  eoDnection  with  its  business,  which 
are  merely  loans  by  way  of  accommo- 
dation. It  cannot  acquire  this  power 
simply  by  exercising  it  repeatedly. 

(lUrfleld—^FUed  February  10, 1S8T.) 

Qj^^reserved.   Ju^mentfor  dtfendantad- 

Action  of  coDtract  on  a  bill  of  exchange 
drawn  on  defendant  and  accepted  by  its  trea- 
surer, brought  to  tbe  Superior  Court  of  Fairfield 
County.  The  case  was  referred  to  a  commitlee 
who  found  tbe  facts  and  reported,  and  by  con- 
sent of  parties  the  questions  of  law  raised  were 
reserved  by  Phelps,  J.,  for  the  consideration  of 
this  court. 

The  facta  are  suffidently  stated  In  the  opin- 
ion. 

jH^Miw.  Sevmonr  ft  Senumr,  for  plafn- 
tlfl. 

Mr.  O.  Stoddard,  for  d^endant. 

Pardee,  J.,  delivered  the  opinion  of  tbe 

court: 

For  the  facts  which  are  common  to  this  and 
the  fX>gDate  case  of  the  Credit  Company  (lAm- 
ited)  T.  Hotoe  Madiine  Company,  reference  is 
made  to  the  latter  [ante,  p.  561].  The  addi- 
tional facts  solely  applicable  to  this  are  that 
the  plaintiffs  were,  in  March,  1877,  doing  busi- 
ness as  bankers  in  Ijondon,  England;  that  on 
March  28,  1877,  A.  B.  Stockweli  drew  a  draft 
in  words  and  figures  following: 

"Exchange  for  $10,000  Gold. 

London,  38th  3{areb,  1877. 

At  sixty  davs'  sight  pay  this  first  of  exchange, 
second  unpaid,  to  the  order  of  Hume  Webster 
&  Co.  ten  tbousand  dollars  gold,  value  received, 
which  place  to  account  against  accompanying 
certificate  for  one  thousand  shares  Indiana 
Manufacturing  Company. 

A.  B.  StockweU. 
To  the  Howe  Machine  Company, 

28  Union  Square,  New  York." 
Upon  the  face  is  written  Utia  following: 
"Accepted  April  11th,  1877.  I^yabTeat28 
Union  Square,  New  York. 

The  Howe  Machine  Company, 
Levi  StockweU,  Treas." 
Upcm  the  back  are  the  following  indorse- 
ments: 

"  I^y  Messrs.  Donnell,  Lawson,  &  Co.  or 
order,  value  in  account. 

Hume  Webster  &  Co, 
J.  Earle  Hodges  without  recourse. 
Donnell,  Lawson,  &  Co." 

Soon  after  the  date  of  this  draft  it  was  deliv- 
ered by  A.  B.  StockweU  to  the  plaintiffs,  who 
indorsed  and  sold  it  for  him  and  placed  the 
proceeds  Uiereof  to  his  credit  in  ms  account 
with  them,  he  being  then  indebted  to  them  in 
a  much  larger  sum.  The  draft  was  subse- 
quently  accepted  by  Levi  StockweU  as  treasurer 
of  the  defendant  corporation,  but  was  dishon- 
ored at  maturity.  The  plaintiffs,  as  payees  and 
IndoTBers,  took  it  up  and  now  bold  it  unpaid, 
and  this  suit  Is  based  thereon. 

The  defendant  is  a  private  manufacturing 
corporation.  At  the  time  of  acceptance  by  its 
treasurer  the  drawer  was  largely  indebted  to 
it.  The  acceptance  was  solely  a  loan  of  its 
credit  to  him  for  his  accommodation.  This 
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loan  of  credit, — this  act  of  accommodation, — 
was  an  abuse  of  tbe  power  conferred  upon  the 
treasurer,  wid  a  fraud  upon  the  corporation  for 
which  he  accepted.  Of  this  tiie  plaintiffs  woe 
without  notice  or  knowledge.  But  there  ia 
neither  claim  nor  proof,  nor  ground  for  the  as- 
sumption, that  they  agreed  to  or  did  discharge 
or  release  A.  B.  8tockweIl  from  any  portion  of 
his  liability  to  them  upon  their  book  account 
against  him  by  tbe  mere  reception  of  tbe  draft, 
and  tbe  credit  upon  that  account  of  the  pro- 
ceeds resulting  from  the  indorsement  and  sale 
thereof.  There  ia  no  proof  of  any  express,  and 
there  can  be  no  assumption  of  any  implied, 
agreement  that  it  was  received  in  absolute  pay- 
ment and  satisfaction,  or  in  discharge  of  any 
portion  of  tbe  drawer's  liabiUty  to  them;  no 
proof  or  presumption  that  upon  dishonor  of 
tbe  biU  they  could  not  have  enforced  to  tbe- 
fullest  extoat  their  original  account  against 
him;  no  proof  that  upon  the  rece^Aion  of  the- 
draft  they  parted  with  any  right  or  proper^; 
no  proof  that  they  are  not  now  in  every  respect 
in  as _good  condition  as  if  they  had  not  received 
it.  The  defendant  had  its  office  and  place  of 
business  In  New  York;  there  the  acceptance 
was  made;  there  tbe  bill  was  made  payable. 
In  an  action  at  law  for  the  enfoTcemmt  <rf  a 
contract,  tbe  law  of  the  jurisdiction  In  which- 
it  is  made  and  to  be  executed  determines  the 
extent  of  the  obligation  of  the  contractor  and 
the  character  of  the  defenses  which  he  may 
interpose  for  his  protection.  Welhink  Ihelaw 
of  the  State  of  New  York  is  that  when  the  ac- 
ceptance of  a  biU  by  the  treasurer  of  a  iniTate- 
manufacturing  corporation  is  an  act  oi  fraud 
upon  tbe  corporation,  or  when  tbe  same  has 
been  unduly  obtained,  or  the  procurement  and 
negotiation  thereof  is  a  wrong  and  a  loss  in- 
flicted upon  the  corporation  by  the  drawer  and 
the  treasurer  jointly,  the  biuden  is  upon  the 
person  suing  upon  it  to  prove  that  he  is  a  bona 
fide  bolder;  and  that  he  cannot  be  such  If  he  re- 
ceived it  upon  a  pre-existing  debt,  without 
parting  with  any  ngfat  or  property  of  vahie, 
and  can  lose  nothing  if  be  does  not  recover. 
For  this  reason  he  has  neither  paid  anything' 
for  nor  lost  anything  in  consequence  of  beingr 
the  holder  of  the  bill.  There  was  possibility 
of  gain;  no  possibility  of  loss.  It  is  the  plea- 
sure of  the  law,  if  poraible,  to  make  every  fraud 
harmless  to  innocent  parties;  therefore  in  such 
cases  it  will  not  permit  tbe  holder  to  be  the 
instrumentality  by  which  a  needless  injury 
should  be  inflicted  upon  the  acceptor.  Under 
this  rule  there  remains  to  the  defendant  the 
right  to  interpose  in  this  action  all  defenses  of 
which  it  could  avail  itself  if  A.  B.  StockweU 
were  plaintiff. 

In  Ooddington  v.  Bay,  80  JcAns.  687 
(18S2),  the  marginal  note-  is :  "Where  R  as 
agent  had  received  notes  to  be  remitted  to  liis 
principal,  and  passed  tbem  to  the  defendant, 
as  security  against  responsibilities  assumed  by 
him  as  indorser  of  the  notes  of  R.,  and  the 
maker  of  notes  lent  R.  for  his  accommodation, 
but  not  then  payable,  and  the  defendant  had 
no  notice  or  knowledge  that  the  notes  belonged 
to  the  plaintiff,  but  believ^  that  they  belonged 
to  R.,  who  had  become  insolvent  at  the  tune 
he  received  tbem;  held,  that,  thenotes  not  being 
received  in  tbe  usual  course  of  trade  or  for  a 
present  consideration,  tbe  defendant  was  not 
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oidtled  to  bold  them  against  the  true  owoer." 
The  coDit  says ;  "  The  general  rule  laid  down 
seems  to  be  this,  that  when  negotiable  paper  is 
transferred  for  a  valuable  consideration  and 
without  notice  of  any  fraud,  the  right  of  tbe 
holder  shall  prevail  against  tbe  true  owner  ;  all 
tbe  cases  substantially  agree  in  this.  In  tbe 
application  of  tbe  rule  this  question  arises: 
What  is  that  valuable  oomridenitlon  intended, 
which  shall  protect  the  bolder  as  against  the 
drawer  of  the  note?  Is  tbe  rule  satisfied  if 
enough  is  shown  to  make  out  a  coub-ideration 
as  between  the  holder  and  tbe  aij^nt  who  assign- 
ed or  transferred  the  paper?  If  nothing  more 
is  required,  tbe  appellants  must  prevail;  tor  the 
notes  were  passed  for  tbe  indemnity  of  the  ap- 
pellants, and,  so  far  as  Randolph  &  Savage  are 
conoeroed,  that  formed  a  valid  consideration. 
The  ri^t  to  hold  i^ainst  tbe  owner  in  any  case 
is  an  exception  to  t£e  i^neral  rule  of  law;  it  is 
founded  on  principles  of  commercial  policy. 
Tbe  reason  of  such  a  rule  would  seem  to  be 
that  tbe  innocent  bolder,  having  incurred  loss 
\iS  ^ving  credit  to  the  paper,  and  having  raid 
a  fauequimleot,  is  entitled  to  protection.  But 
what  superior  equity  has  tbe  holder,  who  made 
no  advances,  nor  incurred  any  responsibility  on 
tbe  credit  of  tbe  paper  be  received;  whose  sit- 
natioD  will  be  improved  if  he  is  allowed  to  re- 
tain, but,  if  not,  IS  in  the  condition  he  was  be- 
fore tbe  paper  was  passed?  To  allow  such  a 
Kite  of  facts  as  sufncient  to  resist  tbe  title  of 
the  real  owner  would  be  productive  of  manifest 
injn^ce,  and  is  not  required  by  any  rule  of 
policy ;  it  is  enough  if  tbe  bolder  be  secure 
when  he  advances  nis  ftmds  or  makes  himself 
liable  on  tbe  credit  of  the  paper  he  receives, 
Ii>  coincidence  with  this  principle  it  appears 
tone  all  the  cases  have  l^n  decided,  for  al- 
tbon^  the  rule  is  laid  down  generally,  that 
the  bolder  will  be  protected  where  the  bill  or 
note  is  taken  in  the  usual  course  of  trade,  and 
for  a  fair  and  valuable  consideration  without 
notice,  in  every  case  I  have  met  with  where  the 
owner  failed  to  recover,  it  appeared  that  the 
hdder  gave  credit  to  tbe  paper,  received  it  in 
u»  way  of  business,  and  gave  money  or  prop- 
cr^  in  exchange." 

InPkilMck  V.  DoUett.  2  Jones  &  S.  870,  the 
HMTginal  note  is :  "  The  doctrine  that  when  a 
note  bas  been  taken  for  a  pre-existing  debt,  that 
«»  held  bmajids,  etc.,  as  held  in  Swift  v.  7^- 
«"".  16  PeL  1  [41  U.  8.  bk.  10.  L.  ed.  865],  has 
M*  been  followed  in  this  State.  A  contrary 
™e  has  been  firmly  maintained,  both  at  law 
t  f^*'^'      ^  uniaterrupted  series 

01  adjndicttion,  and  to  beyond  question  tiie  law 
« the  Btate."  The  court  says;  "But  when 
tw  acceptance  la  not  only  without  considera- 
tion  in  fact,  but  in  addition  bas  been  procured 
by  means  of  a  fraud  practiced  upon  the  accep- 
different  rule  prevails.  Here, 
tbe  mere  taking  of  a  draft  on  account  of  an 
antecedent  debt,  without  giving  up  or  sur- 
rcwieriDg  something  of  value  on  tbe  faith  of 
{^Koeptenoe,  is  not  enowh  to  constitute  the 
'{'"(M  a  btmafide  holder  for  value  as  a^inst 
JM  acceptor.  The  doctrine  of  Steift  v.  Jj/tm 
1*"^]  bas  not  been  followed  in  this  State. 

Ihe  contrary  our  courts  held  at  quite  an 
"Wy  day  that  the  receipt  of  commercial 
fraudulently  put  in  circulation,  or  di- 
*^tca  ttom  tbe  purpose  for  which  it  was  ori- 
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ginally  issued,  merely  as  payment  or  security 
for  a  precedent  debt,  no  new  credit  or  other 
thing  of  legal  value  being  given  on  the  faith 
thereof,  ana  no  security  being  relinquished  or 
discharged,  nor  any  new  responsibuity  beinc 
incurred  on  the  credit  thereof,  is  not  parting 
with  value,  such  as  to  enable  the  holder  to  en- 
force such  commercial  paper  against  an  accom- 
modation party,  or  to  bold  it  against  the  true 
owner,  or  to  hold  it  free  of  eqtiities  cxisttng- 
upon  it  against  the  transferee  at  tbe  time  of  the 
transfer.  It  is  only  when  a  creditor  receives- 
negotiable  paper,  fraudulently  put  in  circula- 
tion or  diverted  from  its  purpose,  in  good  faith , 
and  in  actual  satisfaction  and  discharge  of  a 

Erior  indebtedness,  so  that,  unless  such  paper 
;  available  in  bis  hands,  be  loses  the  demand, 
that  this  is  considered  as  parting  witti  value. 
In  such  case  the  actual  discharge  of  the  per- 
sonal respontdbility  of  tbe  debtor  is  equivalent 
to, tbe  parting  with  securities  or  to  the  paying- 
of  mone^.  The  extinction  of  a  legal  demand 
in  its  onginal  form  Is,  however,  to  be  proved 
afllrmatively;  and  the  question  whether  a  party 
is  a  bolder  for  value,  so  as  to  displace  in  bi» 
favor  any  right  or  equity  of  prior  parties,  de- 
pends upon  the  fact  being  established  of  an  in- 
tended and  actual  extinguishment.  iV'.  T.  Js/X- 
efiange  Co.  v.  De  Wolf,  3  Bosw.  86,  and  author- 
ities there  cited." 

In  Comtock  V.  Bier,  78  N.  Y.  269  (1878).  tbe 
plaiutifl  indorsed  a  promissory  note  for  tbe  ac- 
commodation of  tbe  makers,  tmder  tbeir  agree- 
ment that  tbe  same  should  be  used  only  for  the 
purpose  of  taking  up  and  retiring  a  former 
note  so  indorsed;  out  they  transferred  it  to  the 
defendants  as  collateral  security  ffor  the  pay- 
ment of  an  antecedent  loan,  the^  parting  with 
no  value  and  relinquishing  no  rights  upon  the 
receipt  thereof.  The  defendants  transferred 
tbe  note  before  maturity  to  a  &ona^«  holder 
for  value,  who  compelled  the  plaintiff  to  pay 
it.  He  sued  tbe  defendants  for  the  amount  so 
paid  by  him.  Held,  tliat  defendants  were  liable; 
that,  having  no  title  or  right  to  tbe  note,  tbe 
transfer  by  them  was  a  conversion;  and  that  it 
was  immaterial  that  they  acted  in  good  faith. 
The  coiu^  said:  "Upon  the  undisputed  facts 
proved  upon  the  trial  and  found  by  the  referee, 
there  could  have  been  no  recovery  by  defend- 
ants, as  indorsees  of  tbe  note  of  Jaycox  &  Green,, 
against  the  present  plaintiff  upon  bis  indorse- 
ment. His  defense  would  have  been  perfect 
upon  proof  of  tbe  facts  clearly  established  in 
the  present  action,  that  he  indorsed  tbe  note  f<>r 
the  accommodation  of  tbe  makers  for  a  special 
purpose,  to  wit,  to  enable  tbe  latter  to  take  up 
other  notes  to  which  tbe  plaintiff  was  a  party, 
and  that  tbe  note  with  the  indorsement  wa» 
fraudulently  diverted  from  the  purpose  for 
which  it  was  made,  and  delivered  to  tbe  de- 
fendants as  collateral  security  for  an  antece- 
dent debt,  they  parting  with  no  value  therefor. 

"When  a  bill  or  note  is  void  in  its  creation, 
or  bas  been  unduly  obtained,  or  has  been  wrong- 
fully diverted  from  its  purpose  and  fraudu- 
lently negotiated,  tbe  party  suing  on  it  is  bound 
to  show  himself  a  bona  fide  possessor.  The 
afiirmative  is  with  the  plaintiff,  in  an  action 
upon  such  a  note,  to  prove  a  clear  legal  title  valid 
as  against  the  parties  to  tbe  instrument.  Wood- 
hull  V.  Molmei,  10  Johns.  281.  One  wbo  receives- 
it  after  due,  or  with  notice  of  the  clrcumstancea 
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uoder  and  purposes  for  which  it  was  made, 
although  he  pays  a  valuable  consideration,  Is 
not  a  bona  fide  holder,  entitled  to  recover  there- 
on. One  who  receives  it  before  due,  and  with- 
out notice  or  knowledge  of  any  fraud  in  its  in- 
ception or  transfer,  but  for  a  precedent  debt, 
And  without  parting  with  value  or  any  valuable 
conflideratlon.  does  not  acquire  s  Ttuld  title  to 
the  note  or  bill,  but  takes  it  subject  to  all  its 
infirmities,  precisely  as  if  he  had  taken  it  after 
dishonor,  or  with  knowledge  of  all  the  circum- 
stances ajEfectiug  its  validity.  This  is  the  well- 
'CStablished  rule  in  this  State,  as  well  as  the  rec- 
ognized rule  in  England,"  citing  Coddington 
V.  Bay,  20  Johns.  6S7,  and  several  other  cases. 
The  court  also  cites  Stalker  v.  McDonald,  6 
HiU,  98,  as  a  case  where  an  innocent  holder  of 
negotiable  paper  received  for  a  valuable  con- 
sideration in  the  usual  course  of  trade,  though 
from  a  person  having  do  title  and  no  authority 
to  transfer  it.  will  Iw  protected  against  the 
claim  of  the  true  owner;  and  Seneca  Co.  Bank 
T.  Neals,  5  Den.  820,  as  a  case  where  the  bolder 
may  acquire  a  good  tide  to  a  note  which  wiU 
be  protected,  although  it  was  used  for  a  differ- 
ent purpose  from  that  intended.  If  there  is  no 
restriction  as  to  its  use,  or  the  use  made  is  a 
matter  of  iudifference  to  the  parties. 

In  Lawrence  v.  Clark,  66  N.  Y.  128,  it  was 
decided  that  a  party  receiving  a  note  on  a  pre- 
cedent debt, without  surrendenng  or  relinquish- 
ing any  security  or  right  respecting  It,  is  not  a 
bona  Me  holder  of  the  same.  The  note,  before 
it  fell  due,  had  been  transferred  bv  the  payees 
to  the  plaintiffs,  wbo  received  and  accepted  it 
upon,  and  in  part  payment  of,  a  prior  existing 
indebtedness  of  the  payees  to  them. 

In  McPride  v.  Farmers  Bank  of  Salem,  26  N. 
Y.  460,  the  mat^nal  note  Is  that  "a  bank  re- 
ceiving from  another  notes  for  coUecUon  ob- 
tains  DO  better  title  to  them  or  the  proceeds 
than  the  remitting  bank  had,  unless  it  becomes 
a  purchaser  for  value  without  notice  of  any  de- 
fect of  title.  It  is  not  a  purchaser  for  value  by 
reason  of  its  having  a  balance  against  the  re- 
mitting bank,  for  which  it  had  refrained  from 
•drawing,  and  from  having  discounted  notes 
for  the  Tattfsr  upon  its  indorsement,  in  reliance 
apon  a  course  of  dealfatg  between  the  banks  to 
collect  notes  for  each  other,  each  keeping  an 
open  account  of  such  collections,  treating  all  the 
paper  sent  for  collection  as  the  property  of  the 
other,  and  drawing  for  balances  at  pleasure." 
The  court  savs:  "The  decisions  of  our  courts 
have  been  uniform  from  the  time  Goddingionv. 
Bsy.  20  Johns.  687,  was  determined,  that,  before 
the  holder  of  a  note  can  acquire  a  better  title  to 
it  than  the  person  had  from  whom  lie  received 
it,  he  must  pay  a  present  valuable  consideration 
therefor;  and  that  receiving  It  in  payment  of, 
or  as  security  for,  an  antecedent  debt,  is  not 
such  a  consideration.  Rosa  v.  Brotheraon,  10 
Wend.  36;  8taUcer  v.  McDonald,  6  Hill.  9S; 
Touitffg  V.  Lee,  2  Kem.  SSI.  •  •  *  These  views 
are  not  Inconsistent  with  the  opinions  in  the 
following  cases:  Clark  v.  MerehanU  Bank,  3 
Const.  380;  Pa.  Commercial  Bank  v.  Union 
Bank,  1  Kero.  308;  Warner  v.  Lee.  2Seld.  144; 
Scott  V.  Ocean  Bank.  23  K.  Y.  289." 

In  Cardteetl  v.  Hiekt,  87  Barb.  4S8,  the  mar- 
^tul  note  Is,  that  "a  holder  can  claim  protec- 
tion from  the  defense  of  a  party  whose  note  or 
other  negotiable  mercantile  obll^tlon  has  been 
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obtained  by  fraud,  only  io  case  he  has  parted 
with  some  value  or  suffered  some  injury  upoD 
the  faith  of  it.  Where  the  holder  will  Joee  no 
right  of  which  he  was  possessed  when  he  ob- 
tained the  note,  and  will  be  fully  reinstated  if 
he  fails  to  recover,  be  is  not  a  holder  for  value, 
and  the  equities  of  the  par^  whose  note  has 
been  obtuned  by  trana  wul  be  preferred. 
One  who  purchases  a  promissory  note  made 
by  another,  and  pays  for  it  partly  in  cash  and 
partly  by  discharging  a  precedent  debt  due  to 
him  from  the  person  of  whom  he  buys  it,  is  a 
bona  fide  holder  to  the  extent  of  the  money 
paid  by  bim,  and  may  recover  that  sum  of  the 
maker.  But  if  the  jury  finds  that  the  uote  was 
fraudulently  obtained,  this  will  constitute  a 
valid  defense  to  the  action,  to  the  amount  of 
the  debt  discharged. "  The  court  said:  '  'Twcd- 
ty  years  of  judicial  construction  and  decision 
have  not  fuUy  terminated  the  controversy  in 
this  Slate,  so  ably  discussed  in  the  conflicting 
cases  of  Su>m  v.  TVaon,  16  Pet.  1  [41  U.  8.  bk. 
10.  L.  ed.  86S],  and  Stalker  t.  MeDimatd,  6 
HUl,  08.  The  case  last  mentioned  was  d^ei^ 
mined  in  the  late  courtof  errors,  and  is  entirely 
adverse  to  the  ruling  of  the  ^udge  in  the  case 
at  bar.  That  case  expressly  indorses  Codding- 
ton V.  Bajf,  and  Bom  v.  Brotheraon,  as  the  law 
of  tbis  State,  and  condemns  the  case  of  Swift 
V.  Tyeon.  »  »  *  The  case  of  Tounge  v.  Lee,  2 
Kern.  551,  does  not  purport  to  overrule  these 
cases." 

In  Farrington  v.  FhmUfort  Bank,  SI  Barb. 
188,  the  court  says  that  the  case  of  "Seneea  Co. 
Bank  v,  Nealt,  5  Deoio,  829,  simply  recognizes 
the  principle  that  the  satisfaction  of^a  pre^dait 
debt  may  form  a  valuable  consideration  for  the 
transfer  of  negotiable  paper.  But  the  case  was 
dedded  upon  anottier  ground,  and  the  qnes- 
tions  now  presented  were  not  conridered.  *  *  * 
Bank  ofSalina  v.  Babeoek,  21  Wend.  499,  was 
decided  upon  grounds  which  were  suppowd  to 
make  the  case  an  exception  to  the  general  rule, 
and  was  not  considered  the  court  pronoun- 
cing the  decision  as  overruling  any  of  the  ante- 
cedent cases  in  our  own  courts." 

The  cases  of  Cole  v.  Soulpavgh,  48  Barb. 
104.  and  SeAepp  v.  Canenter,  49  Barb.  542, 
were  cases  of  accommodation  paper  obtained 
without  fraud,  and  given  without  restriction  as 
to  use.  Therefore  the  payee  might  lawfully 
transfer,  and  the  holder  lawfully  receive  them 
in  payment  of  a  precedent  debt. 

In  PMlbrick  v.  DoUett,  2  Jones  &  S.  870,  the 
court  says  of  these  cases  that  they  "are  based 
upon  the  fact  that  the  payee,  not  oeinj;  limited 
or  restricted  as  to  the  manner  of  Its  use,  had  a 
right  to  apply  it  to  the  payment  or  security  of 
an  antecedent  debt,  or  to  sustain  his  credit  vrith 
it  in  any  other  way. 

In  Turner  v.  Treadteay,  58  N.  Y.  650  (1878). 
the  defendant  gave  to  T  his  promissory  note, 
and  the  latter  transferred  it  to  plaintiff's  intes- 
tate  in  payment  of  a  precedent  debt,  which 
debt  was  not  evidenced  by  any  writing  or  writ- 
ten acknowledgment,  and  the  transferer  parted 
with  no  security.  The  court  below  held  that 
the  payment  of  a  precedent  debt  made  plain- 
tiff's intestate  a  bona  Ude  bolder.  Held,  that 
this  ruling  was  error;  that  he  was  not  nbonafide 
holder  within  uniform  dedslonB  from  Codding- 
ton V.  Bay,  20  Johns.  687,  to  Weaver  v.  itordm, 
49  N.  Y.  267;  and  that  the  note  wu  subject  in 
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his  haod  to  any  legal  or  equitable  defense  which 
'existed  against  it  in  the  hands  of  the  payee. 
Tbe  plafaittSs  cite,  as  establishing  the  proposi- 
tion  that  if  they  had  taken  the  draft  in  ques- 
tion as  a  payineDt  of  a  debt  which  tbe  drawer 
owed,  and  so  discbareed  that  debt,  they  would 
have  been  Ixma  fide  holders  under  tbe  law  of 
New  York,  Imingt  v.  Lee,  13  N.  Y.  551; 
Brtnen  v.  Leavitt,  81  N.  Y.  118;  and  Farriiigton 
n  l^nifeH  Bank,  81  Barb.  168. 

Of  these  cases  it  is  enough  now  to  say  that 
in  Weater  t.  Airdm,  49  N.  T.  386,  the  mar^oal 
note  is  that,  to  entitle  a  purchaser  to  the  protec- 
tion of  a  court  of  equity  as  agahist  the  legal 
title  or  a  prior  equity,  be  must  not  only  1^  a 
purchaser  without  notice,  but  he  must  be  a 
purchaser  for  a  valuable  con^deration  actually 
paid;  he  miot  have  paid  the  purchase  money, 
or  some  part  thereof,  or  have  parted  with  some- 
thing of  value  on  the  ^th  of  sacfa  purdiase 
before  he  bad  noticeof  thcpiiorrifl^torequity. 
Mere  security  given  for  the  purchase  money, 
or  a  credit  upon  a  pre-existing  debt,  is  not  suf- 
ficient The  f»urt  says:  "  A  mere  receipt  of 
.a  bill  or  note  in  payment  of  or  as  security  for 
a  precedent  debt  has  never,  in  tbis  State,  been 
hdd  suflBcient  to  protect  tiie  title  of  the  holder 
as  against  the  equities  of  third  persons,  and 
some  new  credit  must  be  ^ven,  new  advance 
made,  or  some  prior  security  puted  with,  or  a 
4ebt  absolutely  satisfied  end  extinguished,  in 
order  to  complete  tbe  title  of  the  holder.  See 
cases  cited  in  FarringUm  v.  Frankfort  Bank, 
34  Baib.  054.  In  this  court  the  rule  has  not 
been  departed  from;  on  the  contruy,  it  has 
been  recognized  and  followed  in  Youngt  v. 
I^.  2  Kern.  551;  •  Brown  v.  Leavitt,  81 
2(.T.  118."  The  court  also  cites  Ooddiiigtonv. 
Bap.  30  Johns.  687,  and  Ohuytkrv.  B»not»,  48 
N.Y.  S09,  approvingly. 

In  Vajf  V.  3aunder$,  3  Eeves,  847,  the  defend- 
ant indorsed  tbe  note  of  W  for  his  accommo- 
-dation,  upon  his  agreement  to  use  it  in  thepur- 
diaae  of  a  farm,  and  for  no  odierpurpose.  W 
transferred  it  to  tbe  plaintiff  in  payment  of 
two  notes,  one  not  due,  and  one  overdue  made 
by  W.  held  by  the  plaintiff.  Held,  that  the 
giving  up  of  the  not^  by  tbe  plaintiff  consti- 
tuted a  good  consideration  and  made  him  a 
bona  fide  holder. 

In  Fratt  v,  Oman,  37  N.  Y.  440,  the  margin- 
al note  is  that  "  the  surrender  to  a  party  of  his 
own  negotiable  note  past  dne,  and  taking  in  lieu 
thereof  a  negotiable  note  before  its  maturity, 
is  a  sufficient  parting  with  value  to  constitute  a 
party  a  bona  fide  holder  of  the  latter  note.  A 
procured  the  defendant's  note  by  fraud,  and  in- 
dorsed  it  to  the  plaintiff  before  maturity;  for 
this  note,  ud  outer  notes  by  A,  the  plaintiff 
surrendered  to  A  his  overdue  notes,  without 
notioe.  The  court  said:  "  The  giving  up  to 
Agnew  ci  his  note,  and  taking  the  note  in  suit 
for  it,  according  to  every  rule  of  presumption 
known  to  the  law,  is  evidence  of  the  intention 
of  the  parties  to  cancel  tbe  note.  If,  however, 
Hdid  not  discharge  tbe  pre-existing  debt,  it  cer- 
tainly operated  to  cancel  the  negotiable  paper 
of  the  plaintiff;  and  tbis,  as  I  understand  the 
law,  ia  parting  with  value  sufficient  to  consti- 
tute the  plaintiff  a&9na.}?<iebolderof  this  note," 
citing  TounggY.  Lee,  2  Kern.  551,  and  Bankof 
Salina  Babeoei,  21  Wend.  499,  as  supporting 
this  doctrine. 
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In  Boffdv.  Oummings,  17N.Y.  101,  there  was 
no  restriction  placed  upon  the  use  to  be  made 
of  the  Indorsement,  and  upon  tbe  reception  of 
it  the  holder  discontinued  proceedings  supple- 
mental to  execution.  In  Eieex  Go.  Bank  v.  Rut- 
sell,  29  N.  Y.  678,  in  exciiange  for  tbe  indorse- 
ment the  bolder  bad  given  part  cash  and  sur- 
rendered a  note  upon  which  third  parties  were 
holden. 

In  Farmert  it  M.  Bank  v.  Butchers  dk  D. 
Banky  16  Y.  12S,  tiie  question  was  whether 
tbe  defendant  bank  was  holden  by  its  cashier's 
certificate  that  a  dieck  was  good,  when  the 
drawer  had  no  funds.  The  check  was  passed 
to  tbe  plaintiff  in  payment  of  an  installment 
"  then  due"  from  tiie  drawer  and  others  upon 
shares  in  the  plaintiff  corporation.  That  the 
plaintiff  was  a  bona  fide  holder  was  assumed, 
not  argued.  Probably  the  instrument  was  due 
at  the  time  when  payment  was  made.  The 
payment,  also,  of  an  installment  upon  shares  of 
capital  stock,  is  the  present  purchase  and  re- 
ception of  a  new  and  additional  interest  in  the 
corporation,  and  may  differ  from  a  payment  up- 
on a  pre-existing  debt  in  the  sense  in  which  that 
expresdon  is  oralnarily  used. 

As  has  been  stated,  when  A.  B.  Stockwell 
drew  the  draft  in  suit,  and  when  it  was  ac- 
cepted by  Levi  S.  Stockwell  as  treasurer  of  the 
defendant  corporation,  the  latter  was  not  in- 
debted to  the  drawer,  nor  was  the  draft  drawn 
in  or  about  its  business,  nor  in  any  sense  for  its 
use  or  benefit,  but  solely  for  the  use  and  benefit 
of  the  drawer,  for  his  accommodation.  It  is 
the  argument  of  the  plaintiff  that  the  charter 
provtsfon  giving  the  corporation  a  lien  upon  its 
shares  belonging  to  tbe  drawer,  a  stockholder, 
by  way  of  secunty  for  any  indebtedness  from 
bim  to  it,  is  a  special  legislative  permission  to 
tbe  stockholders  to  borrow,  and  to  the  corpora- 
tion to  lend  to  them,  tbe  entire  capital.  We 
cannot  accede  to  this.  No  act  of  stockholder, 
diret^r,  treasurer,  or  other  agent,  which  in  the 
absence  of  this  provision  would  be  beyond-  the 
power  given  by  the  charter,  and  therefore  un- 
lawful, is  made  lawful  by  its  presence.  If  tbe 
defendant  corporation  should  be  compelled  to 
make  ^ood  a  negotiable  acceptance  by  its  trea- 
surer, in  excess  of  bis  power,  for  the  accommo- 
dation of  a  stockholder,  it  could  have  gained 
the  amount  paid  from  shares  of  its  stock  or 
from  any  other  property  belon^ng  to  him;  the 
unlawfulness  of  the  acceptance  would  be  no 
bar  in  his  behalf  against  such  recovery.  But 
tbe  existence  of  the  right  to  recover  the  money 
from  tbe  shares  or  from  any  other  property 
does  not  make  the  acceptance  lawful,  does  not 
put  an  indorsee  thereof  in  the  position  of  alnma 
fide  holder  of  a  negotiable  paper  issued  by  a  cor- 

gtration  within  the  power  given  by  its  charter, 
is  rights  are  in  no  wise  strengtoened  there- 
by. This  privilege  of  lien  created  no  form  of 
indebtedness  from  the  corporation  to  A.  B. 
Stockwell,  its  stockholder,  no  fund  In  its  pos- 
session for  which  he  had  any  right  to  draw  or 
sue.  Notwithstanding  the  existence  of  the  lien, 
and  the  possibility  of  thereby  recovering  mon- 
eyj^aid,  tbe  corporation  remained  an  accommo- 
dation indorser  in  tiie  fullest  meaning  of  that 
expression.  As  between  it  and  the  drawer  It 
was  under  no  obligation  to  honor  the  draft  at 
maturitr;  he  could  not  have  complied  it  to 
pay  and  reimburse  Itself  from  his  shares  or 
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from  any  other  property.  He  coold  not  force 
it  against  its  will  to  occupy  any  other  position 
than  that  of  accommodation  acceptor,  and  un- 
der the  law  of  the  State  of  New  York  the 
plaintiffs,  because  of  the  application  made  of 
the  draft,  have  no  other  or  greater  rights  than 
bad  the  cbuwer. 

In  December,  1876,  and  in  Febniary,  1877, 
A.  B.  Stockwell  drew  drafts  upon  the  defend- 
ant similar  to  those  in  suit,  to  the  amount  of 
about  $80,000,  which  were  negotiated  by  the 
Credit  Company  (Limited),  were  accepted  and 
paid.  Tiie  managing  director  of  that  com- 
pany was  also  senior  partner  in  the  plaintiff 
firm. 

As  we  have  add,  a  private  manufacturing 
corporation  has  no  power  to  accept  drafts  having 
no  coni^tioo  with  its  business,  being  merely 
loans  bv  way  of  accommodation.  It  cannot  ac- 
quire this  power  simply  by  exercising  it  repeat- 
edly. The  directors  and  stockholders  cannot, 
either  by  permission  or  ratification,  confer  it 
upon  any  of  its  officers  or  agents.  If  the  holder 
of  such  acceptance  takes  it  with  knowledge  of 
its  character,  be  cannot  enforce  it:  he  has  notice 
of  its  invalidify;  tiie  corporation  may  interpose 
that  defense.  If  It  is  paid  at  maturity  he  gains 
no  point  of  advantage  over  the  corporation  in 
respect  to  any  other  Tike  acceptance  taken  with 
like  knowledge  in  the  future.  He  must  hold 
the  last  of  a  long  series  of  such  with  as  little 
power  to  enforce  it  as  he  held  the  first.  If  he 
holds  such  acceptance  without  notice  that  it  is 
for  accommodation  of  the  drawer,  and  it  is  by 
an  oflScer  authorized  to  accept  if  the  drawer 
has  funds,  he  is  not  to  be  affected  by  the  ex- 
trinsic fact  of  want  of  funds,  and  can  enforce 
it  if  he  holds  bma  fide;  for,  as  between  such 
htddeisof  ne^tiable  paper  without  notice,  and 
stockholders  of  a  corporation,  the  law  gives 
preference  to  the  former.  If  after  holding  and 
enforcing  many  such  acceptance.s,  he  becomes 
the  holder  of  another  with  notice  of  the  in- 
flrmitj,  the  previous  repeated  payinents  do  not 
constitute  a  usage  or  course  of  business  which 
will  estop  the  corporation  from  interposing  a 
defense  against  the  last.  It  is  to  stand  as  if  it 
were  the  first  and  only  acceptance  made  or 
held.  The  acceptance  for  accommodation  of 
the  drawer  by  the  treasurer  of  a  private  manu- 
facturing corporation  is  a  legal  fraud  upon  the 
corporation,  even  if  it  be  done  with  the  assent 
of  stockholders  and  directors.  It  is  not  within 
the  legal  power  of  all  the  stock  holders  of  a  cor- 
poranon  to  devest  it  of  its  assets  and  possess 
themselves  of  the  same  by  combination  and  by 
giving  consent,  each  to  all  others,  to  draw  for 
and  receive  such  sums  as  they  may  mutually 
agree  upon,  even  if  the  act  takes  the  form  of  a 
Iran  for  the  use,  benefit,  and  accommodation  of 
each.  This  rule  of  law  is  suspended  in  behalf 
of  bona  fidt  holders  of  negotiable  paper,  and  by 
the  law  of  the  State  of  Kew  York  the  holder 
of  an  acceptance  thus  fraudulently  made  cannot 
enforce  it  if  he  merely  received  and  applied  it 
upon  a  pre-existing  debt  and  did  not  part  with 
any  right  or  property  on  the  faith  thereof. 
Therefore  such  application  is  the  legal  equiva- 
lent of  notice  of  the  vice  in  the  acceptance,  puts 
the  holder  beyond  the  pale  of  h(ma  fides,  and 
previous  payments  to  bun  as  a  b<ma  fide  holder 
do  not  baraen  Into  a  usage  binding  upon  the 
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corporation  after  he  ceased  to  occupy  that  por- 
tion. 

The  holder  of  an  acceptance  may  prove  the- 
repetition  of  acts  of  acceptance,  the  mode  of 
transacting  and  the  character  of  the  corporate 
business;  all  for  the  purpose  of  establishing 
himself  In  the  position  of  a  bona  fide  holder  for 
value  without  notice.  But  proof  of  all  these 
facts  will  not  effect  such  enlargement  of  char- 
ter powers  as  to  make  an  accommodation  ac- 
ceptance lawful  in  bis  hands  with  notice,  as 
would  be  the  acceptance  of  an  individual,  who 
in  this  regard  may  do  what  he  will  with  biii 
own. 

The  vote  of  the  directors  of  the  defendunt 
corporation,  passed  in  1874,  that  the  treasurer 
"  be  and  is  berebv  designated  and  appointed  to 
sign,  execute,  and  deliver  all  instruments  and 
pa^rs  pertaining  to  the  business  of  the  corpo- 
ration,' can  have  no  other  effect  than  to  desig- 
nate the  officer  who  shall  execute  and  deliver 
the  legal  and  proper  obligations  of  the  corpo- 
ration; such  as  concern  its  business  and  are 
within  its  corporate  powers.  And  any  corpo- 
rate permission  to  A.  B.  Stockwell  to  represent 
the  defendant  and  pledge  its  credit  must  lie  in- 
terpreted as  referring  to  the  transaction  of  hazi- 
ness strictly  within  corporate  design  and  power. 
The  assets  of  a  corporation  constitute  a  fund  in 
its  keeping,  in  trust,  first  for  creditors,  lastly  for 
stockholders.  The  statutory  lien  upon  shares 
for  indebtedness  was  given  in  aid  of  the  proper 
application  of  this  fund;  not  for  the  purpose  of 
adding  to  the  burden  of  obligation  which  pre- 
viously rested  upon  a  corporation  in  conse- 
quence of  an  unauthorized  negotiable  accept- 
ance by  its  treasurer  on  behalf  and  for  the  ac- 
commodation of  a  stockholder.  The  plaintiffs 
having  received  and  applied  the  proceeds  of 
such  an  acceptance  upon  a  pre-existing  account 
against  the  drawer,  pariing  with  no  right  or 
property  on  the  faith  thereof,  cannot  convert 
for  their  sole  benefit  this  privilege  of  a  lien  into 
an  absolute  obligation,  cannot  make  it  the  in- 
strumentality of  diversion  of  corporate  assets 
from  creditors  to  stockholders,  since  the  act  of 
the  treasurer  left  the  defendant  in  the  petition 
and  with  all  the  immunities  of  an  accommoda- 
tion acceptor.  Soon  after  the  reception  of  the 
draft  in  suit  from  the  drawer,  the  plaintiffs  in- 
dorsed and  sold  the  same  through  the  indorsee 
for  the  drawer,  and  placed  the  proceeds  to  his 
credit.  It  was  dishonored  at  maturity'.  They 
then,  as  payees  and  indorsers.  took  it  up.  If 
we  riiould  concede  to  the  indorser  the  right  to 
enforce  the  draft  against  the  defendant  that 
concession  would  not  avail  the  plaintiff  The 
indorsee  did  not  sell  the  draft  to  them.  The 
plaintiffs  neither  purchased  it  nor  any  new  or 
additional  right  connected  therewith.  *By  their 
indorsement  they  come  under  an  obligation  to 
the  indorsee,  iu  the  event  of  dishonor'  to  take 
back  the  draft  and  return  the  money  received 
upon  it,  to  place  both  parties  in  their  original 
position;  and  this  is  the  legtU  effect  of  the 
transaction.  Detain  v.  Brady,  86  N.  Y.  331; 
Lane^f  v.  Clark,  64  N.  Y.  309. 

The  plaintiffs  cite  several  cases  in  support  of 
a  contrary  doctrine.  But  with  one  exception, 
if  we  are  not  mistaken,  in  no  one  of  these  was 
the  plaintiff  a  party  to  or  in  any  form  interesu 
ed  in  the  note  prior  to  a  purchase  after  matiu 
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x-ity;  in  tbe  excepted  case  he  had  indorsed  it  for 
p«y- 

The  Superior  Oaurt  is  advised  to  rmderju^- 
rntaifoT  the  d^endant. 

la  this  cy>inioD  Park,  Gh.  J.,  and  iKMnndSf 

-y.,  concurred. 

C&rpenter*  dissenting. 

In  this  case  I  think  tbe  majorl^  has  misap- 
pr^nded  the  law  of  the  State  of  New  York. 
When  it  is  said  by  the  courts  of  that  State  that 
if  the  holder  of  an  accommodation  acceptance 
received  it  in  payment  of  an  antecedent  debt 
without  discliargmg  the  debt  or  parting  witii 
a.D^'thingof  value  at  the  time  he  received  it,  he 
is  not  a  holder  in  good  faith  for  value  if  the 
acceptance  was  unduly  or  fraudulently  ob- 
tained, they  mean,  I  apprehend,  some  fraud, 
artifice,  or  deception  practiced  upon  the  ac- 
•cK^Uxxr,  hv  which  he  was  induced  to  accept,  and 
by  whico  he  may  be  subjecled  to  Rome  loss  or 
<lama£e  in  addition  to  the  liabilitp)r  which  be 
Assamed  by  the  acceptance.  To  illustrate:  if 
tbe  acceptance  was  obtained  for  the  purpose  of 
tliscbargiog  a  prior  obligation,  and  is  used  for 
another  purpose,  the  acceptor  may  be  liable,  not 
-only  on  tbe  acceptance,  but  also  on  the  prior  ob- 
ligation,— a  double  liability  which  he  did  not 
contemplate.  In  such  a  case  the  law  of  New 
York  exempting  him  from  liability  on  his  ac- 
ceptance, although  differing  from  the  law  of 
the  United  States  and  of  this  State,  is  not  per- 
bape  unreasonable.  But  I  have  been  unable  to 
4nd  any  case  in  which  the  principle  has  been 
applied  to  an  acceptance  by  an  agent  who  had 
no  authority  to  accept  as  between  himself  and 
tbe  principal,  but  who  nevertheless  has  accept- 
ed under  such  circiunstances  as  would  other- 
wise bind  the  principal. 

As  the  decision  does  not  affect  the  law  of 
this  State,  reaching  no  further  probably  than 
the  present  case,  I  deem  it  sufficient  merely  to 
t4«te  the  ground  of  my  dissent,  without  an  ex- 
tended examination  dF  the  numerous  cases  in 
New  York. 

In  this  opinion  ChrMser*  J.,  concurred. 


Trustees  of   STORRS  AGRICULTURAL 
.SCHOOL 

V. 

Hinervv  B.  WHITNEY  et  at. 

1.  The  gift  of  property,  first  to  one  char- 
iteb^  use  ana  then  to  another,  upon 
the  determination  of  the  first  trustee 
no  longer  to  use  it,  does  not  olfond  the 
•tatnte  a^lnvt  perpetultleB,  and  if 
▼aJid.  So  held,  where  one  conveyed 
Istfkd  to  a  Soldiers'  Orphans'  Home  for 
its  use,  with  the  proviso  that  if  such 
graatee  or  its  successors  should  at  any 
Time  abandon  the  use  of  the  land,  they 
should  pay  it*  valne  to  the  selectmen 
of  the  town  to  aid  indigent  young  men  in 
fitting  for  the  evangelical  ministry. 
Sabseqnentlr  the  Soldiers'  Orphans' 
Home,  which  bad  accepted  the  gift, 
abandoned  the  use  of  tbe  land,  and  tbe 
town  directed  its  selectmen  to  decline 
the  trust  and  convey  its  interest  in  tbe 
luid  to  the  widow  of  tba  donor;  they  did 
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so,  and  the  Soldiers'  Orphans'  Home  also 
conveyed  its  interest  in  the  property  to 
her.  and  her  grantee  conveyed  Uie  land 
to  trustees  in  hehalf  of  the  State  for 
the  use  of  an  aifiieultural  school* 
3.  Held  also,  that,  in  parting  with  the 
land,  the  grantor  put  an  ineffaceable, 
perpetual  charitable  stamp  upon  it, 
which  going  upon  record,  any  person 
thereafter  taking  a  conveyance  of  the 
land  before  a  sum  of  money  equal  to  its 
value  had  been  paid  to  the  second  char- 
itable use  did  so  with  knowledgro  of  an 
Incnmbrance  on  It  to  that  amount,  and 
subject  thereto. 

3.  Held  also,  that  the  formal  rejection  of 
the  gift  by  the  town  was  of  no  conse- 
quence, as  there  was  no  gift  to  the  town; 
and  that  if  tbe  selectmen  declined  the 
trust,  the  trust  would  remain,  and  the 
court  would  supply  trustees  to  exe- 
cute it. 

4.  A  charitable  use  will  not  be  permitted 
to  fiUl  because  the  named  trustee  de- 
clines! nor  because  of  delay  on  the  part 
of  beneficiaries  in  asking  for  their  rights. 
Tbe  law  favors  charitable  uses. 

5.  The  role  against  perpetnitiee  does  not 
apply  to  charities.  The  estate  is  no 
more  perpetual  in  two  successive  chari- 
ties than  in  one. 

6.  A  ^ft  may  be  made  in  trust  for  a  char- 
ity not  existing  at  the  date  of  the  gift,  or 
which  requires  a  future  act  of  incorpo- 
ration. 

7.  The  gift  above  mentioned,  to  the 
second  charitable  nse,  to  aid  indigent 
young  men  of  tbe  town  in  fitting  forthe 
evangelical  ministry,  and  any  surplus  to 
go  in  aid  of  other  indigent  younv  men 
of  the  State  fitting  for  such  minii^ry,  is 
not  void  for  uncertainty. 

8.  Held  further,  that  the  State  took  such 
land  subject  to  the  prior  incumbrance 
in  favor  of  tbe  second  charitable  use  for 
indigent  young  men  fitting  for  the  min- 
istry, to  tbe  extent  of  its  value  at  the 
time  when  the  Soldiers*  Orphans*  Home 
abandoned  its  use. 

(Hartford — -Filed  February,  1887J 

CASE  reserved. 
Proceedini^  to  obtain  a  judicial  determina- 
tion of  tbe  question  whether  the  State  has  an 
unincumbered  title  to  certain  lands. 
The  facts  sufficiently  appear  from  the  opinion. 
Mr.  E.  H.  Hyde.  Jr.,  for  plidntiffs: 
It  is  well  settled  that  the  hahendum,  while  it 
may  explain,  and  perhaps  enlarge,  cannot  les- 
sen or  reduce  the  estate  previously  granted. 

Cftaffee  v.  Dodge,  2  Root,  307;  Manning  v. 
Smith,  6  Conn.  292. 

A  grant  to  A  and  his  heirs,  with  an  haben- 
dum  to  A  during  his  life,  would  undoubtedly 
give  A  the  fee. 
3  Washb.  Real  Prop.  p.  374. 
Besides,  it  is  not  the  offlce'of  an  luUiendum 
to  create  a  condition.   The  well-considered  case 
of  Rawson  v.  Uxbridge,  7  Allen,  125,  it  seems 
to  me,  ia  decisive  of  this  question. 
When  on  estate  upon  condition  is  created,  the 
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estste  dec*  not  go  out  of  the  grantor,  but 
there  remains  in  him,  not  a  reverrion,  bnt  a  pos- 
albflity ,  a  contingent  right  to  enter  upon  breach 
of  the  condition;  and  the  effect  of  the  breach 
iB  not  to  revest  the  estate  in  him,  bat  to  ^ve 
him  a  right  to  enter  and  defeat  the  previoas 
estate,  which  right  be  may  enforce,  or  may 
waive  or  rdease,  while,  when  an  estate  upon  a 
conditional  limitation  ia  created,  the  entire 
estate  goes  out  of  the  grantor,  and  the  effect  of 
the  breach  is  to  vest  the  estate  at  once,  by 
virtue  of  the  limitation,  in  the  person  in  whose 
favor  the  limitation  runs,  and  the  grantor  has 
no  power  to  prevent  it. 

2  Washb.  Real  Prop.  p.  576;  Brattle  Square 
CKukA  t.  Grant,  8  Qny,  147. 

A  conditional  HmltatKMi  is  within  the  statute 
against  perpetuities,  and  a  right  to  enter  for 
condition  Inoken  is  not  within  the  statute,  for 
the  reason  that  as  the  right  of  entry  may  al- 
ways be  released,  a  full  liUe  can  be  acquired  to 
an  estate  upon  condition,  and  therefore  a  con- 
ditional estate  is  not  in  leitraint  of  alienation. 

Brattle  Square  Church  v.  Orant,  mpra. 

While  theoretically  a  right  of  entiy  for  con- 
dition broken  cao  be  released  by  the  beiTs  of  a 
grantor,  practically  it  is  often  impossible  to  ob- 
tain it,  because  the  heirs,  who  must  Join  in  the 
release,  multiply  so  numerously  and  scatter  so 
widely  with  each  succeeding  generation  that  it 
la  impossible  to  identify  them,  and  thus  the 
rule  oidlT  allowa  the  roisefaief  to  happra  which 
It  is  the  onject  of  the  statute  to  prevent. 

Gray,  Perp.  g  804  Mj. 

The  statute  provides  that  "  no  estate  in  fee 
simple,  fee  tail,  or  any  less  estate,  shall  be  given 
by  deed  or  will  to  soy  persons  but  such  as  are, 
at  the  time  of  making  such  deed  or  will,  in  be- 
ing, or  to  their  immediate  issue  or  descend- 
ants." 

Gen.  Stat  1875,  p.  852. 

The  statute  against  perpetuities  is  aimed  not 
against  restraints  upon  alienation,  as  is  most 
generally  supposed,  out  against  the  creation  of 
too  remote  future  interests;  and  the  true  test  to 
apply  to  determine  whether  a  certain  estate  is 
within  its  inhibition  is  to  ascertain  whether  it 
Is  to  take  effect  as  a  vested  interest  at  a  time  so 
remote  from  Its  creation  as  to  fall  within  the 
statute. 

Gray,  Perp.  %  269. 

It  does  not  sufflce  that  the  future  estate  may 
take  effect;  it  must  take  effect  within  the  time 
limited,  or  utterly  fail. 

Jocdyn  T.  Nott,  44  Conn.  68;  Ot«j,  Perp. 
§214. 

The  rule  previdls,  although  the  interest  in 
question  is  aunply  an  equitable  one;  as,  for  in- 
stance, the  equitable  interest  of  the  heneflciaries 
In  this  case. 

Gray,  Perp.      202,  828,  411. 

In  the  case  of  a  charitable  trust  there  Is  gen- 
erally DO  defined  eeatui  que  trtut,  bntthisunde- 
flned  interest  or  right  is  subject  to  the  rule 
against  perpetuities,  and  cannot  begin  in  fu- 
iuro. 

Id.  %  828. 

Neither  does  the  fact  that  the  gift  over  is  to 
a  charity  exempt  it  from  the  operation  of  the 

statute. 

Jocdyn  v.  NoU,  44  Conn.  66;  Gray,  Perp. 

In  Joet^  T,  Ifott  the  court  says:  "  All  de- 
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vises  or  grants,  whether  for  charitable  nseaar 

otherwiae,  must  vest,  if  th^  vest  lU  all,  with- 
in the  time  limited." 

In  WaU  V.  miath,  10  Gray,  17,  there  was  a 
devise  of  a  farm  to  the  selectmen  of  a  town,  in 
trust  for  the  support  of  a  gospel  minister,  and 
with  a  provision  that  in  certain  conlingenoe* — 
such  as  a  misappropriation  of  the  incMoe,  etc., 
by  tiie  selectmen — the  farm  should  go  over 
to  certain  kindred  of  the  testator,  and  the 
estate  of  the  selectmen  ^ould  cease;  held,  that 
the  devise  over  was  void  for  remcrteneaa,  and 
that  the  selectmen  took  the  fee. 

In  Society  for  Promoting  TheoiogietU  Educa- 
tion V.  Attorney-GeMnd,  185  Haas.  88S,  a  tes- 
tator devised  certain  stores  to  a  charitable  cor- 
poration. In  trust  to  apply  the  iKt  income  to  tfie 
support  of  certain  Indigent  students  in  tbet^t^; 
subject  to  the  condition  that  in  case  said  cor- 
poration should  apply  said  income  to  any  other 
purpose  the  bequest  should  become  null  and 
void,  and  that  tiie  said  stores  should  then  re- 
vert to  the  estate  of  the  testator,  and  be  distrib- 
uted under  the  provisiona  of  his  will;  bdd.  the 
will  created  not  a  condition,  but  a  condtttooal 
limitation  which  was  void  for  remoteness. 

The  provisions  for  the  students  are  yoiA  iar 
uncertainty. 

White  V.  Fiat,  22  Conn.  31. 

The  Soldiers'  Orphans'  Home  would  have 
taken  an  absolute  fee  under  Mr.  Whitney's  deed 
except  for  the  proviso,  and  the  rule  is  wdl  set- 
tled "that  if  future  loteresto  in  any  instnunent 
are  avoided  by  the  rule  against  perpetuities,  the 
prior  interests  become  what  they  would  have 
been  had  the  limitation  of  the  future  estate  been 
omitted  from  the  instrument." 

Qnv.  Perp.  247,  260;  BrattU  Squarf 
Oturek  V.  Orant,  8  Gray.  147. 

If  by  any  construction  to  be  placed  on  Mr. 
Whitney's  deed  it  can  be  held  that  ihex^  was  a 
possibility  of  reverts,  or  ri^t  to  enter  tor  ctn- 
aition  broken,  or  resulting  trust,  in  bdialf  tA. 
Mr.  Whitney  or  his  heirs,  it  was  void  by  force 
of  the  statute  against  perpetuities. 

Gray,  Perp.  1§  804,  312,  827. 

A  nght  to  enter  for  condition  broken  is  as- 
rignable  in  this  State. 

Gen.  Stat.  p.  47,  g  1,  part  6;  Boytv.  Keteham, 
64  Conn.  00,  2  New         Rep.  657. 

Mr.  WiUard  Eddy,  for  aefendLants. 

Pardee*  J,,  delivered  the  opinion  of  the 

court: 

The  Connecticut  Soldiers'  Orphans'  Home 
was  incorporated  in  1884  for  the  ctuuitable  pur- 
pose of  providing  a  home,  sup^rt,  and  educa- 
tion for  orphans  or  destitute  children  of  soldieTs 
and  other  citizens  of  this  State.  In  1866  Edwin 
Whitney  conveyed  to  the  corporators  thereof 
and  their  successors,  in  fee,  two  pieces  of  land 
in  the  town  of  Mansfield,  to  be  by  them  used 
for  the  purposes  apedfled  in  their  Act  ctf  Inoor- 
porBti(»,  with  this ivoriso,  vis.:  "Alwayspro- 
vided  that  if  at  any  time  said  grantees  or  their 
successors  in  office  shall  abandon  the  use  of 
said  premises  for  the  purpose  intended  and  spe- 
cified in  their  said  Act  of  Incorporation,  Uie 
stud  grantees  and  their  successors  shall  pay  the 
market  value  of  said  property  derived  from  the 
grantor  to  the  selectmen  of  said  town  of  Huis- 
field,  and  the  same  shall  constitute  a  fund,  of 
which  said  selectmoi  and  thcdr  BuocewHs  in 
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office  shall  be  trustees,  the  interest  of  which 
shall  be  applied  by  s^  Bdectmen  to  aid  indi- 
ffeot  youDg  men  of  said  town  of  Mansfield  in 
Itting  ttwmselves  for  the  evangelical  ministry. 
But  no  more  than  $100  shall  be  furnished  to  any 
one  person  during  his  whole  course  of  study; 
and  provided,  further,  that  in  case  the  interest 
of  said  fund  shall  not  be  absorbed  by  education 
to  indigent  young  men  of  said  Mansfield  as 
aforesaM.  then  the  surplus  shall  be  applied  by 
Mtid  selectmen  in  aid  of  other  indigent  yoang 
men  in  this  State  fitting  for  the  evangelical 
ministry."  The  corporators  accepted  the  gift 
and  administered  the  trust  to  the  specified  use 
until  1875,  when  they  ceased  to  do  so.  No  part 
of  the  value  of  the  property  donated  by  Mr. 
Whitney  has  been  paid  by  them  or  any  one  else 
to  the  selectmen  of  the  town  of  Mansfield,  as 
requfred  by  the  proviso  In  Mr.  Whitney's  deed. 
The  town  of  Blansfleld  subsequently  directed 
its  selectmen  to  decline  the  trust  and  quitclaim 
all  of  the  interest  of  the  town  in  the  property  to 
the  widow  of  Mr.  Whitney,  the  donor.  Tney 
did  so  in  1876.  In  1876  the  Connecticut  Sol- 
diers' Orphan^  Home  quitclaimed  its  interest  in 
the  {HOperty  to  Mrs.  Whitney,  and  she  subse- 
quently conveyed  it  to  Augustas  Stons.  In 
1381  the  Legislature  established  the  Storrs  Agri- 
cultural School,  and  appointed  trustees  for  the 
management  thereof,  with  power  to  take  dooa- 
tions  of  land  or  other  property  in  behalf  of  the 
Htate  for  the  use  of  the  school.  The  plaintiffs 
are  such  trustees.  In  1881  Augustus  Storrs 
conveyed  the  premises  to  them  as  such  trustees 
for  the  establishment  of  said  school.  They 
have  instituted  this  proceeding  for  the  purpose 
of  obtaining  a  judicial  determination  of  the 
qoestion  whether  the  State  has  an  unincum- 
bered title  to  the  property .  The  case  is  reserved 
for       advice  of  this  court. 

Mr.  Whitney  by  deed  conveyed  the  premises 
in  question  to  the  Connecticut  Soldiers'  Orphans' 
HfHDe.  to  it  and  its  snccessors,  in  fee  nmple, 
nptm  a  charitable  use,  in  condderation  of  the 
benevolent  ends  embraced  in  the  Act  of  Incor- 
poration and  from  a  desire  to  aid  in  carrying 
out  the  same.  Desiring  to  make  it  certain  that 
either  this  identical  property,  or  the  value  there- 
of in  money,  should  perpetually  serve  a  char- 
itable use,  and  not  being  certain  that  the  first- 
named  use  would  be  long  continued,  he  in- 
serted the  proviso  in  faisdeeli].  The  legal  effect 
of  his  conveyance,  taken  as  a  whole,  is  the  gift 
of  property  m  fee  to  one  corporation  fora  char- 
itable use;  the  right  to  perpetual  retention  and 
nse,  if  it  chooses  to  exercise  it ;  with  a  condi- 
tional limitation  annexed  upon  its  determina- 
tion  not  to  use.  Upon  such  determination  the 
donor  provided  for  the  continued  use  of  his  gift 
for  parity  by  requiring  the  first  board  of 
trustees  to  pay  the  value  of  it  in  money  to  a 
second  fora  different  but  equally  charitable  use. 
He  foresaw  and  provided  for  the  probability 
that  the  Orphans'  Home  corporation  would 
expend  money  in  the  erection  of  additional 
buildings  upon  the  land  donated  by  him.  Upon 
abandonment  he  only  required  it  to  pay  to  the 
trustees  for  the  second  charitable  use  such  sum 
of  mooeT  as  would  represent  his  eift.  He 
parted  with  his  entire  interest  in  and  right  or 
title  to  the  land,  reserving  nothing,— no  nghtof 
re-entry  for  forfeiture  either  to  bimaelf  or  his 
heirs  or  asrigns.   Ererytiiing  went  from  hiro 
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by  deed  irrevocable ;  but  in  parting  with  the 
land  he  put  an  ineffaceable  perpetuu  charitable 
stamp  upon  It.  This  stamp  went  upon  the  rec- 
ord and  ther^ore  became  known  to  all  men. 
Any  person  thereafter  taking  a  conveyance  of 
that  land  before  a  sum  of  moneyequal  to  the 
market  value  of  that  which  Mr.  Whitney  gave 
had  been  paid  to  the  trustees  for  the  second 
charitable  use  did  so  with  knowledge  that  there 
was  in  l^al  effect  an  incumbrance  thereon,  un- 
discharged, equal  to  that  sum  ;  that  upon  the- 
happening  of  a  possible  event  tiie  trustees  for  a 
specified  charity  would  come  into  possession  of 
the  right  and  power  to  compel  the  holder  of  the 
title  to  the  land,  either  to  yield  it  up  to  them  or 
pay  the  value  of  the  original  gift.  The  formal 
rejection  of  tbe  gift  by  the  town  of  Mansfield  is 
of  no  consequence;  there  is  no  gift  to  tbe  town, 
and  therefore  no  opportunity  for  rejection.  If 
the  persons,  who  should  at  any  time  hold  office 
as  selectmen  of  that  town,  should  decline  the 
trust,  such  declination  would  not  affect  it.  The 
trust  remains,  and  the  court  would  supply  truF- 
tees  upon  proper  application  in  behalf  of  any 
member  of  the  specified  class  of  beneficiaries. 

A  charitable  use  will  not  be  permitted  to  fall 
because  the  named  trustee  declines;  nor  because 
of  delay  upon  the  pan  of  beneficiaries  In  ask- 
ing for  their  rights.  If  the  donor  had  provided 
that,  upon  the  cessation  of  use  by  the  corpora- 
tion, the  land  or  its  representative  value  in 
money  should  be  paid  to  his  descendants,  thl» 
latter  provision  would  have  (tended  the  statute 
against  perpetuities,  for  the  reason  that  a  cen- 
tury might  elapse  oefwe  such  cessation;  being 
void,  tbere  would  have  remained  to  the  Or- 
phans' Home  an  absolute  fee  free  from  all  limi- 
tations or  incumbrances.  The  rift  of  property 
first  to  one  charitable  use  and  then  to  another 
upon  the  determination  of  the  first  trustee  no- 
longer  to  use,  as  was  done  in  this  case,  does  not 
offend  the  statute  of  perpetuities.  The  law  fa- 
vors charitable  uses.  It  doea  so  with  knowledge 
that  in  most  cases  they  are  intended  to  be  prac- 
tically perpetual ;  and  it  is  willing  to  permit 
what  of  evil  results  from  the  devotion  of  prop- 
erty to  such  length  of  use  in  consideration  of 
the' beneficent  results  flowing  therefrom.  As 
one  charitable  use  may  be  perpetual,  the  gift  to 
two  in  succession  can  be  of  no  longer  duration 
nor  of  greater  evil.  The  property  is  taken  out 
of  commerce,  but  it  instantly  goes  into  perpet- 
ual servitude  lo  charity.  The  effect  is  prac- 
tically tbe  same  as  if  the  gift  had  been  to  a 
specified  charitable  use  during  the  pleasure  of 
the  trustees,  then  to  another  charitable  use,  both 
by  the  ministration  of  the  same  truatee-s  or  their 
successors.  Moreover  the  Orphans'  Home  cor- 
poratioa  has  power  at  any  time  to  make  an 
absolute  unincumbered  title  in  fee  simple  to  a 
purchaser  at  its  pleasure,  b^  abandoning  the 
specified  use  and  paying  the  incnmbraDce  to  the 
trustees  for  the  second  charitable  use.  Practi- 
cally, therefore,  this  particular  piece  of  land  is 
no  more  inalienable  than  is  that  which  is  sub- 
jected to  a  mortgage  by  an  individual  for  pri- 
vate uses;  no  more  removed  from  channels  of 
commerce. 

In  Joeelyn  v.  2ibtt,  44  Conn.  55,  it  is  said 
that  all  devises  or  grants,  whether  for  char- 
itable uses  or  otherwise,  must  vest,  if  they  vest 
at  all,  within  the  time  limited  by  the  statute 
against  perpetuities.   In  that  case  there  was  a 
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■deviee  of  land  to  trustees  to  hold  until  a  society 
-should  be  fonned  to  erect  a  church.  It  was 
held  that  as  there  was  no  limitation  as  to  time, 
and  no  certainty  that  the  event  would  ever 
occur,  and  the  property  was  inalienable  until 
then,  the  devise  was  void  as  tending  to  create  a 
perpetuity.  But  in  the  case  before  us  the  prop- 
erty instantly  vested,and  acharitable  use  sprang 
into  being  at  once.  In  each  of  the  following 
■cases,  namely.  Brattle  Bmiare&tuTeh  v.  Grant, 
8  aray,  142;  WeUs  v.  Heath,  10  Gray,  17,  and 
■Society  for  Promoting  Theological  Editcation  v. 
Attornei/'General,  IsJs  Mass.  2S5,  there  was  a 
■devise  to  a  charitable  use  with  a  proviso  that 
in  case  of  misapplication  the  gift  should  go  to 
the  kindred  of  the  donor,  mdb  proviso  was 
held  to  be  void  as  offending  the  statute  against 
perpetuities.  But  in  each  case  the  gift  over 
was  for  a  commercial,  not  a  charitable  use;  and 
the  law  will  not.  in  behalf  of  such,  for^ve  the 
offense  against  tlie  statute. 

In  Od^l  V.  Odell,  10  Allen,  7,  the  court  says: 
' '  But  a  gift  may  be  made  in  trust  for  a  charity 
not  existing  at  the  date  of  the  gift,  and  the  be- 
ginning of  whose  existence  is  uncertain,  or 
which  is  to  take  effect  upon  a  contingency 
which  mav  possibly  not  happen  within  a  life  or 
lives  in  beingand  twenty-bne  years  thereafter." 
In  Ould  V.  WaahingUm  Bogptial,  95  U.  8.  303 
[Bk.  24,  L.  ed.  4501,  and  in  Inglia  v.  Sailors 
Bnuff  Harbor,  8  Pet.  142  [38  U.  S.  bk.  7,  L.  ed. 
6321,  there  were  devises  to  trusts  to  hold 
until  charters  should  be  given  to  corporations, 
then  to  convey  title  to  uiem  upon  charitable 
uses.  In  the  last  case  the  court  said:  "  Here  U 
-clearly  contemplated  a  future  vesting  to  de- 
pend upon  a  capacity  to  take  to  be  created  by  a 
legislative  Act.  If  the  passing  of  that  legisla- 
tive Act  had  been  restricted  by  the  will  in  point 
-of  time  to  Hie  lives  of  the  individuals  filling 
these  offices  at  the  death  of  the  testator,  on 
what  possible  ground  could  the  devise  be  im- 
peached ?  Does  then  the  law  invalidate  the  de 
vise  for  want  of  such  restriction  or  some  equiv- 
alent to  it?  It  is  perfectly  clear  that  the  law  of 
England  does  not  and  never  did  as  relates  to 
charities,"  And  in  each  case  the  devise  was  up- 
held.   Bee  also  Ooit  v.  Comatoek,  51  Conn.  862. 

In  Jonet  v.  Bdberthom,  107  U.  8.  174  [Bk. 
37,  L.  ed.  401],  the  testator  devised  property  to 
«veral  corporations  upon  charitable  uses;  pro- 
viding that  if  any  one  of  them  should  attempt 
to  sen,  alienate,  or  otherwise  dispose  of  the 
property  contrary  to  the  conditions  imposed, 
the  testator's  legal  representatives  should  enter, 
and  in  that  event  he  devised  "  the  said  prop- 
erty M  entered  upon  and  repossessed  unto  the 
Savannah  Female  Orphan  Aaylum."  The 
court  says:  "There  is  nothing  in  this  clause 
by  which  the  heirs  at  law  or  next  of  kin  can  be 
benefited  in  any  possible  view.  If  the  condi- 
tions against  voluntarv  alienation  and  levy  of 
execution  are  invalid,  the  previous  devises 
stand  good.  If  these  conditions  are  valid,  the 
devise  over  to  the  Savannah  Female  Orphan 
Ajsylum,  an  undoubted  charity,  will  take  effect; 
for  as  the  estate  is  no  more  perpetual  in  two 
successive  charities  than  in  one  charity,  and  as 
the  rule  against  perpetuities  does  not  apply  to 
charities,  it  follows  that  if  a  gift  is  made  to  one 
charity  in  the  first  instance,  and  then  over  to 
another  charity  upon  the  liappeuing  of  a  con- 
tingency which  may  or  may  not  take  place  I 
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within  the  limit  of  that  role,  the  limitatioB 

over  to  the  second  charity  is  good.  Chriifft 
Hogpital  v.  Grainger,  18  bim.  83 ;  1  Macn.  & 
G.  460;  1  Hall  &  T.  583;  McDoiuntgh  v.  Mur- 
doch, 16  How.  36  [56  U.  8.  bk.  14.  L.  ed.  7321; 
RuaseU  v.  AlUn,  107  U.  8.  168  [Bk.  27.  L.  ed. 
397." 

In  Suttell  V.  AUen,  mpra,  the  court  said : 
"  The  obJecUon  to  the  validity  of  the  gift  before 
us,  as  tending  to  create  a  perpetuity^  is  fully 
met  by  the  cases  of  Inglit  v.  iiailcr$  Snug  Har- 
bor; McDonough  v.  Murdoch;  and  Ouldv.  Weuk- 
ington  Ho«pital,  above  cited,  which  cleariy 
show  that  a  gift  in  trust  for  a  chari^  not  ex- 
isting at  the  date  of  the  gift,  and  the  beginning 
of  whose  existence  is  uncertain,  or  which  ia  to 
take  effect  upon  a  contingency  that  jposefbly 
may  not  happen  within  a  life  or  lives  m  being 
and  twenty-one  years  afterward,  is  valid,  pro- 
vided there  is  ns  gift  of  the  property  noean- 
while  to  or  for  the  benefit  of  any  private  cor- 
poration or  person," 

In  Ould  V.  Wathington  Uotpital,  95  U.  8. 
313  [Bk.  24,  L.  ed.  452],  the  court  says: 
"  Charitable  uses  are  favorites  with  courts  of 

X'ty.  The  construction  of  all  instruments 
re  tbev  are  concerned  is  liberal  in  their  he- 
half.  Mills  V.  Fanner,  19  Ves.  489;  Ma^m  v. 
Brown,  Bright.  857;  Perry,  Tr.  tj  709.  Even 
the  stem  rule  against  perpetuities  is  relaxed  for 
theirbeneflt."  Dr.  Franklin  left  legacies  to  the 
cities  of  Philadelphia  and  Boston,  to  be  lent  to 
young  married  artifice ra,  with  sureties,  to  l>e  re- 
paid by  yearly  installments  of  one  tenth,  with 
interest,  and  mrected  that  this  should  go  on  for 
one  century,  and  with  a  part  of  the  fund  for  an- 
other centurv,  at  the  expiration  of  which  he 
gave  the  principal  to  the  ci^  and  Common- 
wealth. In  1837  Cliie^  Jrietice  Gibson  spoke 
approvingly  of  this  (fispontion  of  property. 
mtman  v.  Lee.  17  8erg,  &  R  91. 

In  McDoTioiwh  V,  Murdoch,  15  How.  867  [S8 
U.  8.  bk,  14,  L.  ed.  733],  there  was  a  bequest 
to  the  cities  of  New  Orleans  and  Baltimore,  in 
fee,  for  education  of  the  poor  in  those  cities;  in 
case  of  willful  violation  of  any  condition  im- 
posed by  the  testator,  the  property  to  go  to  the 
States  of  Louisiana  and  Marylana  for  the  edu- 
cation of  the  poor  in  those  States.  Held,  in 
case  of  failure  of  the  devise  to  the  cities,  the 
limitation  over  to  the  States  would  tiave  been 
operative.  In  Botpital  v.  Orainger^  1  Macn. 
&  G.  460,  there  was  a  bequest  to  the  corpora- 
tion of  Reading  on  certain  trusts  for  the  benefit 
of  the  poor  of  the  town,  with  a  proviso  that,  if 
the  coiporation  should  for  one  whole  year  ne- 

Slect  to  observe  the  direction  of  the  will,  the  gift 
lould  be  utterly  void,  and  the  property  be 
transferred  to  the  corporation  of  London  in 
trust  for  a  hospitel  in  the  town  of  London. 
After  the  corporation  of  Reading  had  acted  in 
disregard  of  the  direction  of  the  will,  to  the 
knowledge  of  the  corporation  of  London  and 
the  hospital,  for  more  than  twenty  years,  a  suit 
was  institutedonbehalf  of  thebosrdtal,claiming 
the  property  under  the  proviso.  Held:  (l)lhat 
a  contm^nt  limitation  over  of  property  from 
one  chanty  to  another  is  not  wiuiiu  the  prin- 
ciple of  the  rule  aofainst  perpetuities,  therefore 
that  the  limitation  in  question  was  no  infringe- 
ment of  that  rule;  (3)  that  the  limitation  mi^ 
well  take  effect,  notwithstanding  the  rule  that 
I  a  charitable  purpose  shall  not  be  dlsapp(^ted 


Digitized  by 


ISOT, 


Stosm  AaRicuLTiriui.  School  t.  WmxintT. 


by  tbe  neglect  of  the  tnutee;  the  testator  Id  the 
case  having  expressly  made  the  ^tt  over  to  de- 
pend upoD  the  conduct  of  Che  trustee.  The 
Ix>rd  Cbancellor  said:  "It  watt  thea  argued 
that  it  WM  void  as  contrary  to  the  rule  against 
perpetnitiM.  These  rules  are  to  prevent,  to 
■cases  to  which  they  apply,  property  from  being 
ioalianable  for  certain  periods.  Is  this  elfect 
fffodnced  and  are  these  rules  invaded  by  the 
transfer  Id  a  oertaio  evaxt  of  property  from 
one  charity  to  another?  If  the  corporation  of 
Reading  might  hold  the  property  for  certain 
<'harities  in  Heading,  why  may  not  the  cor- 
poration of  London  hold  it  for  the  charity  of 
Christ's  Hospital  in  London.  The  property  la 
neither  more  nor  leas  alienable  on  that  account. 
Id  1  JarnuD  on  Wills,  SOS,  note,  it  is  said  as 
follows:  "Buta^ft  may  be  made  id  trust  for 
a  chari^  not  existing  at  the  date  of  tbe  gift  and 
the  be^ning  of  whose  existence  is  uncertain, 
or  which  is  to  take  effect  upon  a  contingency 
which  may  possibly  not  happen  within  a  life 
or  Htob  in  being  and  twenty-one  years  after- 
wards, provided  there  is  no  gift  of  the  property 
meaowlUle  to  or  for  tile  benefit  of  any  in^vid- 
oaJ.  mr  any  private  coiporatlon.  In  Uie  case  of 
Downing  College,  a  gift  to  trustees  to  buy 
ground,  obtain  a  roval  charter,  and  found 
a  college,  was  established  twenty  years  after 
the  testator's  death  by  Lard  Worthinston  and 
Lord  Camden,  after  taking  the  opinion  of 
Lord  CH^  Justice  Wilmot  and  Sir  Thomas 
Sewell,  M.  R.,  followed  up  by  decrees  of 
Zonf  Loughbonmgh  thirt?  years  later,  afto* 
five  unsuccessful  applications  to  the  crown 
for  a  charter,  and  a  charter  was  not  In  fact  ob- 
tained until  more  than  fifty  years  after  tbe 
death  of  the  testator;  after  which  further  direc- 
tioDS  in  the  cause  were  made  "by  Lord  Eldon. 
Attamep-Oeneral  v.  Dotmins,  Wilmot,  1  8.  C. 
Dick.  414;  Ambl.  550,  591;  Attomey-Otneral 
V.  Bovyrr,  8  Ves.  714 ;  fi.  0.  5  Ves.  800;  8 

So  Lord  Thurlow  held  that  a  legacy  for  the 
purpose  of  establishing  a  bishop  in  America  was 
good,  although  none  had  yet  been  appointed. 
Attonup-Genera!  v.  Bishop  of  Ohester,  1  Brown, 
<;ii.444. 

la  It^s  V.  dailon  Snvg  Harbor,  8  PeL  99 
128  D.  8.  bk.  7,  L.  ed.  6tf].  a  devlM  and  be- 
quest ID  trust  out  of  tbe  rents  and  profits  to 
baild  a  sailor's  hospital  as  soon  as  the  trustees 
<»u]d  judge  that  the  proceeds  of  the  estate 
«wild  support  fifty  or  more  sailors  (first  ob- 
lainiog  an  Act  of  Incorporation  if  necessary) 
u>d  to  use  tbe  income  of  the  property  forever 
fntoppcMtlng  the  hospital  aDd  maintaining  the 
*ukwi  therdn,  was  sustained  by  the  Supreme 
CoQit  of  the  United  States;  and  although  there 
some  difference  of  opioiOD  anioDg  the 
judges  upon  other  points,  none  of  them  ex- 
IHtand  any  doubt  of  the  disposition  upon  the 
pwind  of  remoteness.   Ana  in  Sanderson  v. 
White,  18  Pick.  886,  Gfiief  Justice  Bhaw  said: 
''  Where  a  gift  is  made  with  a  view  to  found  a 
MBpital  ac  college  not  in  being,  and  which  re- 
qniKs  a  future  Act  of  iDcorporation.  the  gift  is 
neTerthelesB  valid,  and  the  law  will  sustain  It 
ud  carry  it  into  effect."  Upon  this  principle  it 
nu  been  held  in  Enghind  that  if  a  gift  is  made 
to  one  charity  in  the  first  instance,  and  then 
over  to  another  charity  upon  the  happening  of 
scondngency  which  may  not  take  place  with- 
H.  K.  B.,  V.  in. 


Id  the  limit  of  the  rale  agaiost  perpetuities,  the 
limitation  over  to  the  second  chanQr  is  good, 
because  no  individual  is  concerned  and  no  pri- 
vate use  involved ;  the  estate  is  no  more  perpetual 
in  two  soccessive  charities  than  in  one  charity; 
and  so  the  law  ai^nst  perpetuities  and  remote- 
ness has  no  application,  and  there  is  nothing  to 
restrain  the  donor  from  applying  such  linuta- 
tions  and  contingencies  in  point  of  time  to  his 
charitable  gift  as  he  please.  Society Jor  Prop- 
agation of  the  Oomel  v.  Attorney-General,  8 
Russ.  143;  Christ's  Ho^tal  v.  Grainger,  16  Sim. 
100;  S.  a  Macn.  &  G.  464;  1  Hall  &  T.  589. 

A  similar  decision  has  been  made  by  the  Su- 
preme Court  of  the  United  States  under  tbe 
civil  law  as  established  in  Louisiana:  HfeDon- 
ough  V.  Murdoch,  15  How.  867  [56  U.  8.  bk.  14, 
L.  ed.  782]. 

In  Gray  on  Perpetuities  it  Is  said  593)  as 
follows:  "The  question  of  remoteness  mar 
present  itself  Id  connection  with  charitable 
trusta  in  three  shapes.  A  gift  to  a  charity  mav 
be  followed  by  a  remote  gift  to  an  individual; 
a  gift  to  an  individual  may  be  followed  by  a 
remote  f^ft  to  a  charity;  and  a  gift  to  a  cbari^ 
may  be  followed  by  a  remote  gift  to  anothw 
charity;  and  In  each  of  these  cases  there  may  or 
may  not  be  a  change  of  trustee.  So  tliat  we 
have  six  typical  forms:  (1)  to  A  on  a  charitable 
trust,  on  a  remote  contingency  to  B  for  his  own 
use;  (3)  to  A  on  a  charitable  trust  on  a  remote 
contingency  in  tnist  for  B;  (8)  to  A  for  his  own 
use,  or  a  remote  contingency  to  B  on  a  charita- 
ble trust;  (4)toAintnu;tforB,  on  a  remote  con- 
tingency to  a  charitable  trust;  (5)  to  A  on  a 
charitable  trust,  on  a  remote  contingency  to  B 
on  another  charitable  trust;  (6)  to  A  on  a  chari- 
table trust,  on  a  remote  contingency  on  another 
charitable  trust." 

' '  g  597.  The  first  four  cases,  therefore,  form 
no  exceptkms  to  the  rale  a^inst  perpetuities. 
But  Id  the  last  two  cases,  where  the  change  is 
from  one  charity  to  another,  it  seems  to  be  set- 
tled that  there  is  an  ezceptioo  to  the  rule. 
Where  tbere  Is  no  change  of  trustee  It  might 
indeed  be  urged,  on  the  grounds  stated  above, 
that  no  quesuon  of  remoteness  arises,  but  ihe 
reasons  of  the  decision  given  above  seem  to 
forbid  this.  AjaA.iaChrisff» Hospital -v.  Grain- 
gsr,  16  Sim.  100,  it  was  distinctly  ruled  that  a 
directioD  in  a  will  that  od  a  ooDttngency,  which 
might  he  in  the  indefinite  future,  a  legacy,  giv- 
en to  the  town  of  Reading  upon  a  charitable 
trust,  should  be  transferred  to  the  city  of  Lon- 
don on  another  charitable  trust,  was  good. 
The  law  of  this  case  has  been  spoken  of  with 
approval  in  OdeU  t.  Odett,  10  Allen,  7,  and 
Jones  V.  Habershaw,  107  U.S.  174  [Bk.  37.  L.  ed. 
401],  and  so  are  the  text-books  generally. 

"  §  596.  Although  this  case  of  Christ's  Hos- 
pital V.  Qrainger  is  the  only  decision  in  which 
tbe  gift  of  a  lend  interest  to  be  held  on  a  chari- 
table trust  conung  after  a  prior  gift  of  the  l^al 
interest  to  another  trustee  on  another  charita- 
ble trust  has  been  held  valid;  and  although  the 
case  when  there  Is  no  change  of  trustee  mis^t 
possibly  be  distinguished,  vet  the  dedaton  haa 
stood  so  long  unquestioned  that  It  is  likely  to 
be  followed. 

In  g  603  the  author  says  "  that  if  a  remote 
gift  to  a  charity  after  a  gift  to  another 
charity  Is  good,  because  they  are  1^  nature  Id- 
alienable,  thus  a  ^  to  chari^  after  a  gift  to 
37  81S 
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an  {ndlTidnal  should  be  good;  the  Indivldiial 
can  alienate  the  whole  of  his  present  interest, 
and  the  remote  interest  is  no  more  and  no  less 
inalienable  than  when  limited  after  a  gift  to 
another  charily.  Yet  after  a  gift  to  an  individ- 
ual, a  gift  to  charity  may  be  unquestionably  bad 
for  remoteness." 

The  fftft  over  to  the  second  charitable  use  is 
not  void  for  uncertainty.  It  is  to  aid  "indigent 
young  men  of  said  town  of  Mansfield  in  fitting 
themselves  for  the  evangelical  ministry. 
These  supplied,  and  a  surplus  existing,  that  fs 
to  go  "in  aid  of  other  indigent  young  men  in 
this  State"  fitting  for  the  same  nainistry.  Nei- 
ther of  the  words  "indigent"  or  "evatigelical" 
is  of  rare  use  or  hidden  meaning.  They  are 
quite  within  ordinary  inteUigence,  and  point 
with  a  sufficient  degree  of  certainty  to  the  in- 
dividual to  enable  the  statute  of  charitable  uses 
to  distinguish  him  from  all  others.  It  is  a  suf- 
ficiently accurate  statement,  in  this  connection, 
to  say  that  they  describe  a  man  who  is  without 
sufflaent  mesDB  of  his  own,  and  whom  no  per- 
son is  bound  and  able  to  supply,  to  enable  him 
to  prepare  himself  for  preaching  the  gospel. 
The  trustees  are  the  persons  who  for  the  time 
being  hold  office  as  selectmen  of  a  town, — an 
office  of  continuous  duration.  To  them  the 
donor  has  given  power,  and  upon  them  im- 
posed thedut^,  of  determining  the  persons  who 
meet  the  specified  requirements  and  who  are  to 
become  bdiefidaries.  There  are  persoDs  to  de- 
termine, and  a  rule  for  tiieir  gnldanoe.  These 
coQBtttute  a  valid  foundation  for  a  charitable 
use. 

The  twperior  court  u  adviaed  that  the  State  of 
Connecticut  took  the  title  to  the  land  mentioned 
in  ^the  complaint  subject  toapriorinciunbrance 
in  lavor  of  the  persons  who  for  the  time  being 
hold  office  AS  selectmen  of  the  town  of  Mans- 
field, as  trustees  of  Mr.  Whitney's  gift  to  a 
idiantable  use  in  aid  of  indigent  young  men  of 
said  town  who  are  fitting  themselves  for  the 
evangelical  ministry:  said  incumbrance  being 
the  value  of  the  property  deeded  by  said  Whit- 
ney to  the  Orphans  Home  Corporation  at  the 
time  when  the  last-named  corporation  aban- 
doned the  charitable  use  for  which  it  was  given, 
indepeadenfly  of  the  value  of  the  improve- 
ments by  the  corporation. 

Also  that,  by  an  appropriate  amendment  to 
the  complaint,  the  State  of  Connecticut  can  ob- 
tain a  judicial  determination  as  to  the  value  of 
the  property  donated  by  Mr,  Whitney  to  the 
Orphans'  Home,  computed  as  of  the  date  of  the 
abandonment,  leavin?  out  of  view  the  improve- 
ments made  thereon  l>y  the  corporation;  inter- 
est to  be  computed  from  the  date  of  the  aban- 
donment. 

Park,  C%.  J.,and  Loomia,  i7'.,con(mrTed. 

Carpenter,  J. ,  dissenting: 

I  cannot  assent  to  the  coaclusion  at  which  a 
majovity  of  the  court  have  arrived.  My  rea- 
sons for  dissentiog,  however,  do  not  require  me 
to  controvert  any  legal  propositions  discussed 
in  the  majority  opinion.  My  starting  point  is 
different ;  I  travel  a  different  road,  and  I  have 
come  to  a  different  result. 

My  first  inquiry  is.  What  estate  was  conveyed 
to  the  Connecticut  Soldiers' Orphan's  Home  by 
the  deed  of  Mr.  Whitney  ? 

The  granting  clause  (n  the  deed  and  the  ho- 
rn 


bendum  are  aa  foUom:  "do  by  these  |H«Beot» 
give,  grant,  bargain,  sell,  and  confirm  onte the 
said  corporation  and  to  their  successors  twooer- 
tain  tracts  or  parcels  of  land.  *  *  *  To  bktt 
and  to  bold  the  above  granted  and  bargained 
premises,  with  the  appurtenances  thereoi;  unto 
them  the  said  grantees  and  their  successors,  to 
be  by  them  used  for  the  purpose  Intoaded  toi 
specifled  In  said  Act  of  incorporation." 

The  office  of  the  habendum  is  to  state  vhal 
estate  or  interest  is  granted  by  the  deed ;  altboogli 
this  is  sometimes  done  in  the  premises.  Bwi- 
vier's  Law  Diet.  inMr&u/n.  Judge  Syrihst^: 
"The  deed  must  also  ascertain  the  quantitv  ckf 
interest  or  kind  of  estate  that  is  granted.  1lu» 
m^  be  done  in  the  premises,  or  where  Utepn- 
ties  are  first  described,  but  is  usually  resored 
for  the  raovince  of  the  words  'to  have  and  i» 
hold.'  But  if  the  kind  of  estate  be  determioed 
in  the  premises,  it  may  be  qualified  in  the  iCff- 
bendum,  but  not  wholly  contradictory  or  repo;- 
nant  to  the  estate  granted  iu  the  premises.  For 
instance,  if  lands  are  granted  to  one  and  fai» 
heirs  and  assigns  forever  in  the  premises,  to 
have  and  to  hold  to  him  for  life,  and  then  to 
another  in  fee,  he  shall  take  an  estate  in  fee  by 
the  first  expression,  which  cannot  be  alteredbj 
any  subsequent  words  in  the  deed;  for  tbefirrt 
words  create  the  estate,  and  the  rule  in  con- 
struing deeds  is  that  the  first  words  shall  oper- 
ate. But  where  the  grant  is  to  one  and  hb  beiis, 
to  have  to  him  and  uie  befrs  of  his  body,  thii, 
being  in  one  connected  sentence,  would  cresie 
an  estate  in  fee  tail.  But  the  usual  method  it 
not  to  limit  and  define  the  estate  till  we  cooke 
to  the  words  '  to  have  and  to  hold,'  and  tliea 
it  is  done  by  limiting  it  to  a  certain  person  aod  i 
his  heirs  forever,  or  te  a  certain  person  doiiu 
life  or  for  years,  with  remainder  over,  scconi- 
ing  to  the  nature  of  the  estate  to  be  conveyed." 
1  Rev.  Swift's  Dig.  top  page  189. 

In  the  light  of  these  elementary  principle, 
what  is  a  fair  construction  of  this  aeedf  IfUie  | 
granting  clause  had  been  to  the  corpora tkxi  in 
fee  simple,  or  te  the  corporation,  ite  succeaws  . 
and  assigns  forever,  it  would  have  conveyed  a 
fee;  and  the  qualifying  words  in  the  habtndMm 
would  have  been  repugnant  and  consequently 
inoperative.  The  granting  clause  as  it  is.  <r 
with  the  word  "successors"  omitted,  with  the 
usual  Jiabmdiim,  "to  have  and  to  hold  Uw 
above  granted  and  bargained  premises  to  the 
said  corporation,  ite  successors  and  assigns,  to 
its  and  Uieir  own  proper  use  and  behoof  for 
ever,"  without  restrictive  words,  would  bAve 
conveyed  a  fee.  If  the  habendum  should  be 
omitted,  it  is  questionable  wh^her  a  sim[de 
ffrant  to  the  corporation  would  carry  a  fee- 
Mr.  Chamberlin,  in  his  work  on  Ajnericin 
Common  Law,  699,  says:  "In  some  of  (be 
States,  however,  this  clause  is  omitted,  in  which 
case  it  is  of  course  necessary  to  express  in  the 
granting  clause  the  extent  and  duration  of  (be 
estate."  In  1  Bev.  Swift's  Dig.,  top  pace  81,  it 
is  said:  "In  grants  of  lands  to  cutMiaiicuutbe 
word  'heirs'  is  not  proper,  Ux  they  have  » 
heirs;  and  even  the  word  '  sucoessns '  is  not 
necessary,  for,  as  a  corporation  never  dies,  t 
grant  to  it  constitutes  a  perpetual  estate  equiv- 
alent to  a  fee  simple."  If  this  is  to  be  taken 
literally,  and  as  broadly  as  staled,  eesential  re- 
quisites in  deeds  to  individuals  are  dispensed 
with  in  deeds  to  corporations.  I  cannot  be* 
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Sere  that  tbe  authra*  so  intended.  I  tbink  he 
assumed  that  llie  deed  would  contain  the  usual 
habendum  clause,  and  that  that,  by  the  use  of 
tbe  word  "forerer,"  or  in  some  other  way, 
would  determine  whether  fhe  estate  granted 
was  a  fee  or  a  less  estate. 

The  reason  given  for  the  proposition  that  "a 
corporatioD  never  dies"  is  not  now  true  in  fact; 
for  corporations,  whatever  they  may  have  been 
in  tbe  days  of  Judge  Swift,  are  now  mortal. 
That  is  a^Mient  from  the  record  of  this  case ; 
and  we  know  as  a  matter  of  fact  that  they  are 
cmstant^  paadog  out  of  existence.  Id  theory 
ttuymaTberegaraed  as  perpetual;  but  a  theory 
sonuumestly  contrary  to  the  facts  is  a  poor 
foundation  for  a  nile  of  law. 

It  seems  to  me  that  words  of  inberitance  or 
their  equivalent  are  necessary  in  graats  to  cor- 
porationB  as  well  as  to  individuals.  There 
should  be  no  distinction.  This  case  affords  a 
good  iUostration.  The  grant  Is  to  a  corporation 
and  its  succeBsors.  Had  it  been  to  a  natural 
person  name  it  would  have  carried  but  a  life 
estate.  It  being  to  a  corporation,  the  grant  is 
for  tiie  life  of  the  corporation.  The  word 
"socoeasoiB"  in  tiiis  case  seems  to  have  no  par- 
tfamtar  meaainff.  The  corporation  has  practt 
cally  ceased  to  esiat,  and  it  has  no  successors  in 
its  charitable  work.  Its  grantees  are  not  suc- 
cessors, but  assigns,  and  assigns  are  not  men- 
tioned.  The  estate  granted  does  not  sorriTe  the 

em  tee,  as  it  has  no  successor  to  continue  lis 
Deflcent  work. 

The  operative  words  in  the  granting  clause 
are  apt  and  appropriate  to  describe  any  estate 
which  may  be  detennined  the  luwendum. 
Whether  that  Indicates  a  fee,  a  life  estate,  an 
estate  for  years,  or  an  estate  otherwise  qualified 
and  lim  ited.  the  granting  words  are  equally  ap- 
plicable. There  is  hardly  room  for  repugnancy 
or  inconsistency  even.  The  habendum  not  onl^ 
limits  the  duration  of  the  estate,  but  confines  it 
sbictly  to  a  particular  use.  There  are  not  odIt 
no  words  of  inberitance,  but  the  use  io  which 
the  estate  is  limited  is  In  some  respects  incou- 
sisteDt  with  a  fee.  A  fee  imports  absolute  do- 
minion, subject  only  to  the  right  of  eminent 
domain.  Tbe  corporation  had  no  such  domin- 
ioD,  for  it  could  use  it  only  for  one  purpose, 
and  it  was  inalienable  except  possibly  to  a  suc- 
cessOT. 

Ihe  proviso  that  In  case  the  corporation 
should  abandon  the  use  of  the  premises  for  the 
purpose  specified,  it  should  pay  their  market 
nlae  to  Uie  selectmen  of  Man^eld,  does  not 
and  cannot  operate  to  enlarge  the  estate  granted. 
It  may  tend  to  show  that  tbe  grantor  mtended 
to  convey  a  fee,  and  that  he  supposed  he  had 
done  so.  But  his  intention  to  convey  a  fee,  in 
tbe  absence  of  adequate  and  proper  words  for 
that  purpose,  is  of  no  arail.  This  is  not  a  will, 
in  which  great  latitude  of  construction  is  al- 
lowed in  order  to  give  effect  to  the  intention, 
bat  a  deed,  in  which  tbe  question  is  not  merely 
What  did  tbe  parties  intend?  but,  What  have 
they  done?  Deeds  must  be  construed  as  they 
are.  If  there  are  defects  and  omissions  t^whicb 
tbey  &U  to  express  the  intention  of  the  puties, 
tbe  instraments  must  be  reformed  before  courts 
can  give  effect  to  the  intention.  Not  so  with 
villa.  Any  mistakes  or  omissions  in  them  can- 
not be  rectified  by  tbe  courts.  So  that  tbe 
qnesdon  before  UB  boot,  What  did  the  grantor 
coinr. 
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intend  to  do,  or  suppose  that  he  had  done— but. 
What  did  be  actuaUy  do  ?  His  supposition  that 
he  had  conveyed  a  fee  did  not  m^e  it  so. 

Nor  is  tiiu  an  estate  upon  condition.  It  ia 
not  tbe  conveyance  of  a  fee  defeasible  oti  the 
grantor  ceasing  to  use  it  for  on  orphan  home, 
but  it  is  simply  tbe  grant  of  a  right  to  use  the 
property fortliat purpose.  Theinterestgranted 
IB  unconditional.  Of  course  there  can  be  no 
forfeiture  and  no  right  of  reversion. 

My  conclusion,  therefore,  is  that  the  title  to 
the  property  never  passed  from  Mr,  Whitner. 
He  simply  conveyed  to  tbe  corporation  a  right 
to  use  tne  properi^,  subject  to  which  the  titie 
remained  in  him.  That  title  descended  to  his 
heirs.  When  tbe  specified  use  was  abandoned, 
the  right  so  to  use  it  was  extinguished,  and  the 
heirs  bad  an  uDiacumbered  title.  That  title,  by 
the  conveyances  from  the  widow  and  daughter^ 
is  now  vested  In  tbe  State.  Thus  I  think  the 
State  has  a  good  title. 

Chrajiirer.  J.,  concurred. 


Thomas  C.  PERKINS  et  al. 
v. 

City  of  NEW  HAVEN. 

The  police  oommiaaloners  of  the  city  of 
New  Havent  in'  tlie  discharge  of  their 
duty  in  providing  ▼otinnf  places  for 
atate  and  national  elections,  imposed  by 
law  apoD  tbem,  are  public  areata,  and 
not  the  agents  of  the  oity,  and  emn  era- 
m/tm  noeontoaet  relaticm  between  the 
eiiy  and  third  parsons  in  respeet 
thereto. 

(New  Havoi  Deidded  June  M,  188S.) 

(1 A8E  reserved  by  the  Court  of  Common  Pleas 
f  of  New  Haven  County  for  advice. 
Action  of  aetre  fadat  upon  foreign  attadi- 
ment  process,  to  recover  from  the  city  of  New- 
Haven,  as  garnishee,  money  claimed  to  be  due 
to  one  Chesley.  The  action  was  commenced 
before  a  justice  of  the  peace,  and  appealed  to 
the  court  of  common  pleas. 

The  question  presented  is  stated  io  tbe  opin- 
ion, 

Mt.  S.  O.  Itoomis,  for  plaintiffs. 

Jfewra.  O.  T.  DrisociU  and  B.  B.  Oraves* 

for  defendant. 

Stoddard»     delivered  the  oi^ion  of  the 

court: 

Tbe  plaintiffs'  contention  io  this  case  is 
grounded  upon  the  theory  that  the  police  com- 
inisaioners  of  the  city  of  New  Haven  are  tbe 
agents  of  the  city,  and  have  therefore  the  power 
to  contract  so  as  to  bind  the  city.  Park,  J. ,  giv- 
ing expression  to  tbe  taw  while  construing  tbe 
charter  of  the  city  of  New  Haven,  said  in  ./cic- 
dt  V.  iV«w  Haven,  38  Conn.  379  :  "  Now  It  is 
conceded  that  tbe  boards  of  police  and  road 
commissioners  have  governmental  duties  im- 
posed upon  tbem  by  two  of  these  enactments;" 
and  in  accordance  with  this  statement  of  tlie 
law  it  lias  been  universally  agreed  that  the  po- 
lice commissioners  of  the  city  of  New  Haven 
are  state  or  public  agents  engaged  in  perform- 
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iug  pablic  and  goTernmental  dutSes,  aod  that 
they  are  not  private  agents  or  servants  of  tbe 
ci^,  nor  engaged  in  any  matter  of  corporate 
and  proprietary  concern.  Under  this  state  of 
tbe  law  tbe  legislative  power  saw  fit  to  impose 
upon  these  public  a^nts  a  single  otber  public 
duty,  that  of  selecting  and  providing  voting 
places  in  tbe  dty  and  town  of  New  Haven  for 
all  elections  except  school  elections. 

In  ptfffonnaDce  of  their  du^  in  this  respect 
tiie  police  commissioners  hired  a  room  to  be 
used  as  a  Toting  place  at  a  meeting  of  electors, 
to  pass  upon  the  adoption  of  a  constitutional 
amendment,  and  also  for  the  last  state  and  na- 
tional elections.  No  city  election  was  held  at 
dtber  of  said  times.  There  is  no  other  statute 
imposing  tbe  expense  of  providing  voting  places 
upon  the  dty  treasurer. 

It  is  tbe  established  custom  in  our  legislation 
to  impose  upon  the  several  town  treasuries  the 
-wious  local  expenses  necessarily  connected 
with  state  and  national  elections.  There  is 
nothing  in  the  charter  of  tbe  dty  of  New  Haven 
indicatmg  l^islatlve  intent  to  charge  tbe  dty 
treasuiy  with  these  expenses  in  the  town  ot 
New  Haven.  Sudi  an  act  of  legislation  would 
be  anonuilous,  and  wholly  at  variance  with  the 
general  and  andent  practice  in  this  Slate. 

It  is  difficult  to  concdve  a  duty  more  plainly 
and  exclusively  public  and  governmental  than 
that  of  regulating  state  and  national  elections, 
and  the  police  commissioners  in  the  discbarge 
of  theirau^in  providing  voting  places  forsucb 
elections  are  public  agents,  and  not  the  agents 
M  the  city,  and  therefore  can  create  no  con- 
tract relation  between  the  dty  and  third  persons 
in  this  respect. 

The  Court  of  Common  PUtu  itadvUed  to  ren- 
der judgment  for  the  defendant. 

In  this  opinion  the  other  Judges  concurred. 


Fndeiick  O.  8EBLEY 

V. 

City  of  BRIDGEPORT. 

t.  The  provision  in  the  Cdustitation  that 
"the  rli'htof  triai  by  JnxyBliall  re- 
main InTioIate,"  Becaressacfa  right  only 
where  it  existed  when  the  Constitution 
was  adopted ;  it  does  not  (nvate  the 
right. 

3.  This  provision  does  not  apply  to  the 
aaseaament  of  danaagea  upon  a  de> 

fanlt;  it  never  having  been  thepractice 
to  have  them  assessed  by  a  jury. 
8.  Where  there  was  no  record  fixing  the 
llmita  of  a  hif  hwar,  and  the  question 
was  where  its  east  line  was  at  a  speci- 
fied point,  evidence  of  where  it  was 
as  marked  by  the  buildings  north  and 
south  of  VtuA  point  is  Mjnisslble  al- 
though not  limited  to  the  adjacent  prop- 
taty ;  tbe  presumption  would  be  t^t 
tlie  line  was  continuous  and  straight. 

(Fairfield  FUed  Hajr  i,  1885.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Fairfield  Superior  Court  in  his  favor  in  an 
action  to  recover  damages  for  an  injury  from  a 
defective  sidewalk. 
81« 


Tlie  facts  and  questions  raised  f  oUj  ai^war 
from  the  opinion, 

Meeere.  D.  B.  I«ockwood  and  H.  S.8m- 
ford,  for  plaintiff,  appellant. 

Meters.  R.  E.  DeForeat  and  O.  Sh«r- 
wood»  for  defendant,  appdlee. 

OrMV*r.  delivered  the  opinion  of  the 
court : 

This  is  a  dvll  action  claimingdamages  for  an 
injury  received  by  the  plaintiff  from  a  fall 
upon  a  sidewalk  of  the  defendant  city,  left  in  a 
dangerous  condition  through  the  nenigence  of 
the  defendants.  The  defendants  suffered  a  de- 
fault and  were  heard  in  damages.  Before  tbe 
bearing  the  plaintiff  filed  a  motion  to  have  the 
damages  assessed  by  a  jury.  The  judge  over- 
ruled the  motion  and  ass^sed  tbe  damages  at 
$60.  The  first  reason  assigned  by  the  plain- 
tiff upon  his  appeal  is  the  error  of  the  CfKitt  in 
this  ruling. 

Tbe  counsel  for  tbe  plaintiff  claim  that  under 
the  provision  of  the  Constitution  that  "tiw 
r^ht  of  trial  by  jury  shall  remain  invicHate," 
his  right  to  a  tnal  of  his  case  a  jury  cannot 
be  tsken  sway;  but,  as  has  been  repeatedly 
hdd,  the  provuion  of  tbe  Constitution  secures 
the  right  of  trial  by  jury  only  where  it  existed 
when  the  Constitution  was  adopted.  It  does 
not  create  the  right,  it  only  preserves  it.  Bnt 
it  bad  never  been  the  practice  to  have  damages 
upon  a  default  asse^ed  1^  a  juiy.  It  bad 
always  been  done  by  the  court.  ThU  provision 
of  the  Constitution  nas  therefore  do  application 
to  tbe  case.  2  Swift,  System  of  Laws,  268 ;  1 
Swift,  Dig.  784 ;  Coekran  v.  8eifter,  3  Root, 
848  ;  Raymond  v.  Danhury  A  N,  N.  S.  Go.  43 
Conn.  606;  Batehdderv.  BartAoiomew,  44  Conn. 
503;  ^^pard  v.  New  Baven  A  N.  Oo.  45  Conn. 
08. 

Another  error  Is  assigned  as  a  ground  of  ap- 
peal, in  tbe  ruling  of  toe  conrt  as  to  the  admis- 
sibility of  certain  evidence.  It  appears  by  the 
finding  of  the  court  that  the  defendant  clumed 
that  the  place  where  tbe  plaintiff  slipped  was 
outside  of  the  limits  of  Mfdn  Street,  and  on  land 
bdonging  to  tbe  People's  Savings  Bank,  and 
that  it  was  open  to  travel,  not  for  the  purpose 
of  a  sidewalk,  hot  for  the  accommodation 
people  going  to  a  store  in  the  building.  This 
evidence  was  of  course  admissibte,  it  being 
only  claimed  by  the  plaintiff  that  it  was  a  part 
of  Uie  sidewalk,  and  of  course  tbat  the  d^end- 
ant  was  bound  to  keep  It  in  a  safe  condition ; 
and  it  not  being  claimed  that  it  was  a  danger- 
ous place  outside  of  the  sidewalk,  but  so  near 
as  to  make  it  tbe  duty  of  the  defendant  to 
tect  tbe  public  againtt  it  by  a  tailing.  BeardB- 
ley  V.  Hartford,  60  Conn.  620. 

This  point  being  proper  to  be  proved,  the 
question  is  whether  the  evi^oce  offered  for 
the  purpose  was  in  its  nature  admissible.  It 
appears  that  Main  Street,  where  the  acddent 
occurred,  was  originally  a  town  highway,  and 
that  there  was  no  survey  or  record  fixing  its 
limits.  Tbe  miestion  was.  Where  was  its  east 
line?  In  the  absence  of  anything  else  to  deter- 
mine it,  it  would  be  taken  to  be  that  line  up  to 
which  the  pubUc  on  the  one  aide  had  used  tbe 
way  to  travd  over,  and  up  to  which  adjoining 
proprietors  had  occupied  or  used  tbe  land  on 
the  other  side.  To  show  where  tbat  line  was 
in  front  of  the  bank  building,  tiie  defendants 
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offered  evidence  to  show  where  it  clearly  was, 
aa  marked  by  buildings  or  fences,  north  and 
sooth  of  the  bank  building.  The  plaintiff  ob- 
jected to  thia  evidence  unless  limited  to  the 
property  immediately  adjacent  or  very  near  to 
the  bank  building.  But  the  evidence  was  in 
its  nature  admissible,  and  was  none  the  less  so 
tfa&t  it  was  not  limited  to  the  adjacent  property. 
Any  indications  of  the  line  remoter  than  the 
ad^ceot  property  would  of  course  become  of 
leas  importance  in  determiDing  the  line  at  the 
place  in  questiou;  but  this  would  be,  witbio 
RUOiMble  limits,  only  a  question  of  the  weieht 
of  the  evidence,  not  of  its  admissibility.  The 
presumption  would  be,  if  the  hiirhway  had 
been  orifinally  laid  out  by  formal  proceedings 
and  aD  record  of  the  lay-out  lost,  that  the  line 
was  a  continuous  one,  substantially  straight ; 
and  if  the  highway  had  become  such  by  dedi- 
cation and  the  acceptance  of  the  public,  there 
would  be  equally  a  presumption  uiat  the  dedi- 
eatioD  had  been  made  upon  a  continuous  line, 
and  the  use  of  the  public,  constituting  an  ac- 
ceptance of  the  hignwa^,  had  been  along  a 
continuous  course  and  within  continuous  lines. 
It  was  therefore  entirely  proper  that  the  east 
tine  of  the  street  for  some  distance  nrath  and 
wrath  of  the  place  of  the  injury,  if  ascert^n- 
able,  should  be  considered  in  determining 
where  the  line  ran  at  the  place  in  question. 

There  it  no  error  in  tns  judgment  appealed 
from. 

lo  this  opinion  the  other  Judges  concurred. 


Henry  TDTTLB 

tr. 

Bamuel  H.  ARMSTKAD. 

1.  Where  a  pnrchMer  of  land  »gr«ea  to 

p«7  a  debt  secured  by  mortcMe  there- 
on as  part  of  the  purchase  pnce,  he  is 
booma  to  ragr  it,  althou^'h  the  mort- 
nc*  secnnng  it,  as  between  the  parties 
tbenetOf  is  iuTalid. 
a.  pMjmentB  on  the  mortgage  debt  are 

Eymente  on  the  indebtedness  for  the 
id,  and  prevent  the  running  of  the 
Statnta  of  Llmltationa  on  the  grant- 
or^ claim  against  the  grantee  for  the 
perfonnanoe  of  his  agreement. 
S.The  proinlae  to  pay  the  mortgage  debt 
is  not  within  the  Statute  of  Frauds. 

4.  An  a^eem«nt  to  Mstune  and  pay  a 
MortM^  is  in  effect  an  agreement  to 
pay  the  mortgage  debt,  which  may  re- 
main, althoo]^  the  mortgage  is  Invalid. 

5.  If  the  Brantor  is  eoniielled  to  pair 
the  mortn^  debt,  he  cmn  recover 
against  the  grantee  who  has  agreed 
to  pay  the  mortgage,  as  for  money  paid 
for  faun  at  his  reqiust. 

(New  Haven  Filed  June  S8. 1B8B.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  of  New  Haven  Ooonty 
In  hvor  orplafaidfr  in  an  action  to  recover  for 
Ibe  nonperformance  of  an  alleged  promise  to 
pay  a  mortgage  debt  Affirmed. 

The  facts  and  questions  raised  appear  from 
thec^nion. 
(Knnr. 


MetKn.  J.  W.  Ailing  and  J.  H.  Webb, 
for  defendant,  appellant. 

Meatrt.  W.  C.  Case  and  C.  R.  Whedon. 
for  plaintiff,  appellee. 

Park,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  the  month  of  January,  1875,  the  plaintiff, 
as  conservator  of  one  Lewis  Perkins,  borrowed 
of  one  Lucius  Tuttle  the  sum  of  $600,  to  be 
expended  in  the  support  and  maintenance  fA 
hisward,andthemoneT  waasoexpended.  The 
plaintiff  executed  to  Tuttle  a  mortgage  of  the 
real  estate  of  the  ward  to  secure  the  note  given 
for  the  loan.  Subseauently  Perkins,  the  ward, 
died,  and  his  heirs  sold  the  real  estate  so  mort- 
«iged  to  the  defendant,  for  the  sum  of  |1,000. 
The  defendant  expressly  assumed  and  agreed 
to  pay  the  mortgage  debt,  and  $400  of  the  pur- 
chase moncfv  was  Ml  that  he  paid  to  the  grantors. 
The  defendant  paid  Tuttle  the  interest  on  the 
mortgage  note  regularly,  as  it  became  due, 
from  tJie  month  of  April,  1877,  down  to  the 
month  of  July,  1882,  when  it  was  discovered 
that  the  mortgage  was  invalid,  and  furnished 
no  security  for  the  note.  Thereupon  the  de- 
fendant refused  to  pay  the  note,  or  pay  any 
longer  the  interest  on  it,  and  wholly  refused  to 
carry  out  his  agreement  with  the  grantors  in 
respect  to  it  Subsequently  the  plaintiff  paid 
the  note,  as  he  was  under  the  necessity  oi  do- 
ing, as  the  maker  of  it,  and  took  from  the 
grantors  an  assign raentof  all  their  rights  against 
thedefendant  under  the  contract  of  sale.  When 
the  contract  was  made,  both  parties  believed 
that  the  mortgage  was  valid,  and  acted  upon 
that  belief  In  making  the  agreement. 

These  are  the  principal  facts  of  the  case,  and 
enough  to  sustain  the  jud^entof  the  court  be- 
low in  favor  of  the  plaintilT, 

The  heirs  of  Perkins  were  the  owners  of  the 
property  sold  to  the  defendant.  They  sold  the 
property  to  him  for  the  sum  of  $1,000.  They 
gave  him  a  deed  under  this  contract  of  sale,  and 
the  defendant  went  into  possession. 

But  the  controversy  in  the  case  grows  out  of 
the  manner  in  which  it  wits  agreed  that  par- 
ment  should  be  made.  The  grantors  virtually 
said  to  the  defendant:  "Pay  $600  of  the  pur- 
chase money  to  Lucius  Tuttle,  who  loaned  that 
sum  for  the  benefit  of  our  father,  and  the  pay- 
ment shall  be  p^fment  to  us  of  that  amount." 
The  defoidant  promised  to  do  so,  but  has  never 
performed  his  promise  further  than  to  pay  the 
Interest  on  that  amount  to  Tuttle  from  1877, 
when  the  agreement  was  made,  down  to  the 
month  of  July  in  the  year  1862,  when  the  de- 
fendant refused  to  pay  any  further  sums  to 
Tuttle  under  the  agreement,  on  the  ground  that 
the  mortgage  was  Invalid,  and  the  agreement 
void  by  the  Statute  of  Frauds;  it  being  an  agree- 
in  cm,  It  is  said,  to  pay  the  debt  of  a  third^per^ 
son  in  which  the  grantors  had  no  interest. 

But  how  does  mis  claim  benefit  the  defend- 
ant ?  SupposehewasnotboundtopayTuttle, 
what  then  ?  The  amount  he  paid  him  was  vir- 
tually paid  on  his  debt  to  the  grantors.  He 
owed  Tuttle  nothing  independwtly  of  his  agree- 
ment to  pay  $600  of  the  debt  be  was  owing 
them.  Hence  the  sums  he  paid  Tuttle  he,  in 
effect,  paid  the  grantors,  and  the  sums  he  left 
unpaid  to  Tuttle  he  left  unpaid  to  them,  and 
thor  claim  against  him  to  that  amoont  lemained 
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due.  He  owed  $600,  and  was  bound  to  pay  it, 
either  directly  to  tbe  grantors,  or  iodirectfy  to 
tbem  by  payinff  tbe  amount  to  Tuttle.  Pay- 
ment to  either  would  cancel  bis  indebtedness  to 
the  grantors. 

But  tbe  defendant  claims  that  between  the 
Statute  of  Frauds  and  the  Statute  of  Limltap 
tloDS  he  can  escape  payment.  He  Insists  that 
tbe  Statute  of  Frauds  protects  him  a^nst  pay- 
ment to  Tuttle,  and  tbe  Statute  of  Limitations 
against  payment  to  tbe  grantors,  and  equally 
against  payment  to  tbe  p9ainti£f,  as  having  no 

S eater  ngfats  than  they  bad  when  they  assigned 
Bir  claim  to  him.  Let  us  examine  this  claim. 
The  defendant  paid  Interest  on  the  $600  to 
Tuttle,  under  the  agreement,  down  to  the  month 
of  July,  1882.  This  suit  was  brought  in  tbe 
month  of  November,  1888.  Bui  be  claims  that 
he  paid  tbe  interest  under  the  belief  that  there 
was  a  valid  mortgage  on  the  property  conveyed 
to  bim  in  favor  of  Tultle,  and  to  prevent  a  fore- 
closure of  tbe  property.  But  there  Is  no  find- 
ing to  sustain  this  cmm.  All  the  flndins  on 
the  subject  is  as  follows:  "At  the  timie  oi  the 
bargain  for  the  sale  of  tbe  land  tbe  grantors  in 
the  deed  and  the  defendant  believed  the  mort- 

Sge  to  be  valid,  and  thereupon  it  was  agreed 
at  the  purcba5>e  price  of  $1 ,000  should  be  paid 
as  follows,  to  wit,  $400  in  cash  to  tbe  grantors 
in  the  deed,  and  $600  by  the  assumpnon  and 
payment  of  the  mortgage."   The  finding  then 

Sies  on  to  state  that  Ute  deed  was  delivered  to 
e  defendant;  that  he  went  into  possession  of 
theproperty  conveyed  thereby;  that  be  paid  $400 
to  the  grantors,  according  to  tbe  agreement ; 
and  that  from  this  time  down  to  tbe  month  of 
July,  1882,  he  regularly  paid  tbe  interest  on  tbe 
$600  mortgage  note  to  Tuttle.  What  room  is 
ttiere  here  for  the  claim  that  the  defendant  paid 
the  interest  on  his  own  private  acoonnt  to  pre- 
vent a  foreclosure  of  the  land  which  he  pur- 
chased ?  The  plain  import  of  the  finding  is 
that  the  defendant  paid  the  interest  on  the  $600 
of  the  purchase  money  which  he  agreed  to  pay 
Tuttle,  and  paid  it  because  he  assumed  that  ob- 
ligation in  the  contract  of  sale.  The  defend- 
ant's indebtedness  was  to  tbe  grantors  in  the 
deed,  as  we  have  seen.  He  coidd  pay  the 
amount  by  paying  it  to  Tuttle  under  tbe  agree- 
ment. The  case  is  like  this:  A  owes  B  $6w;  B 
says  to  A,  pay  the  amount  to  C.  A  may  be 
under  no  legu  obligation  to  pay  C,  although  he 
may  agree  to  do  it.  But  if  be  pays  $800  to  C, 
A  thereby  cancels  his  indebtedness  to  B  to  that 
amount;  hut  he  still  owes  B  the  remainiuK$300. 
So  here,  as  fast  as  the  defendant  paid  Tuttle 
under  the  contract  of  sale,  either  principal  or 
interest  on  tbe  mortgage  note,  be  thereby  can- 
celed bis  indebtedness  to  the  gnutors  pro  tanio. 

It  follows,  then,  that  tbe  interest  paid  by  the 
defendant  to  Tuttle  was  virtually  paid  on  the 
defendant's  indebtedness  to  the  grantors,  and 
this  prevented  the  running  of  the  Statute  of 
Limitations  on  their  claim  against  the  defend- 
ant. 

And  it  is  very  clear  that  the  parol  promise 
of  the  defendant  to  pay  the  mortgage  debt  to 
Tuttle  was  not  void  under  tbe  Statute  of  Frauds 
as  being  a  parol  promise  to  pay  tbe  debt  of  a 
third  person.  Tbe  $600  with  which  the  debt 
was  to  i)e  paid  was  tbe  proper^  of  tbe  grantors, 
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and  a  promise  to  pay  their  money  to  any  per 
son  to  whom  they  wish  it  paid  would  not  be 
within  tbe  Statute  of  Frauds.  That  statute  ap- 
plies to  promises  to  pay  the  promisor't.  own 
money,  not  the  money  of  another  in  his  hands. 

The  defendant  further  claims  that  the  con- 
tract of  sale  was,  in  effect,  a  contract  of  par- 
chase  of  the  equity  of  redemption;  that  the 
equity  was  considered  to  be  worth  the  sum  oS 
$400;  that  he  paid  that  sum  to  the  grantors,  and 
thus  fulfilled  his  obligation  to  them. 

This  claim  is  unsupported  by  tbe  finding, 
which  upon  this  point  is  as  follows:  "The 
agreed  price  of  the  land  was  $1,000.  •  •  •  The 
agreed  price  was  to  be  paid  as  follows,  to  wit, 
$400  in  cash  to  the  grantors,  and  $600  by  the 
assumption  and  payment  of  said  mortgage.  A 
mortgage  is  a  mere  security  of  some  debt  or  ob- 
ligation assumed  by  another.  Standioj;  alone 
it  is  of  no  value.  The  debt  or  obligation  un- 
dertaken is  the  principal  thing;  and  when  the 
finding  says  that  "the  defendant  assuoHid  and 
agreed  to  pay  the  mortgage  "  the  import  of  tbe 
language  £b  that  he  aasmoaed  and  agreed  to  p«y 
the  mortgage  debt.  Although  the  mortgage  in 
this  case  proved  to  be  void,  and  no  inenmbraDoe 
upon  the  properQ^,  still  tbe  mortgage  debt, 
which  tlie  defendant  assumed  and  agreed  to 
pav,  remained  and  was  valid. 

We  have  then  this  finding,  which  says  $600 
of  the  agreed  price  of  the  land  was  to  be  paid 
by  tbe  defendant's  assumption  and  payment  of 
the  mortgage  debt.   Paid  to  whom  ? 

Payment  implies  tbe  existence  of  a  debt,  of  a 
party  to  whom  it  is  owed,  and  of  a  satisfaction 
of  tbe  debt  to  that  party.  This  finding,  fully 
expressed  in  words,  would  read  as  follows: 
$600  of  the  agreed  price  of  the  land  was  to  be 
paid  tbe  grantors  by  the  defendant's  asstunpthm 
and  payment  of  the  mortgage  debt.  Would  tbe 
grantors  be  paid  the  $000  without  tbe  dirfmd- 
ant's  assumption  and  payment  of  tbe  mor^;age 
debt  r   The  answer  is  unnecessary. 

The  plaintiff's  right  to  recover.on  the  grouods 
we  have  stated,  must  rest  upon  the  assignment 
to  him  of  the  claim  of  the  heirs,  grantors  of  the 
defendant,  to  whom  he  promised  to  pay  the 
mortgage  debt. 

But  there  is  another  dear  ground  on  which 
tbe  plaintiff  would  be  entitled  to  recover  in  fate 
own  right,  if  the  complaint  had  been  properly 
frameofor  such  a  recovery,  and  which  it  may 
be  worth  while  to  state.  The  defendant,  bdng 
allowed  in  bis  payment  for  tbe  land  conveyed 
to  bim  tbe  $600  due  to  the  mortgagee,  came 
under  an  implied  obligation  to  pay  him  tbe 

?I600  and  save  tbe  estate  of  Perkins,  the  ward, 
rom  paying  It,  the  estate  being  clearly  liable 
to  the  conservator  for  it.   Beyond  this,  be  ez- 

Eressly  agreed  to  pay  it.  It  became,  therefore, 
is  debt.  When  afterwards  tbe  plaintiff  was 
compelled  as  maker  of  the  mortgage  note  to  pay 
it,  be  was  paying  money  for  the  defendant^ 
benefit,  and  in  law  at  his  request,  and  tHf  course 
could  recover  it  in  an  action  for  money  paid. 
This  would  have  been  the  simplest  ground  to 
place  tbe  case  upon,  but  that  adopted  by  the 
counsel  for  tbe  plaintiff  Is  sufficient. 
T^ere  is  no  error  in  the  Judgment. 
In  this  opinion  the  otho-  Judgea  concurred ; 
e»!ept  Stoddard,     who  dissented. 
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VERMONT. 

SUPBEHB  COUltT. 


J.  H.  MAY 
Engene  MILLER 

Extrinsic  evidenee  is  net  admissible  to 
vary  or  contradict  an  award,  when  the 
award  is  within  the  scope  of  the  eub- 
miflsion,  fi«e  from  ambi^nity.  and  the 

arbitrators  were  not  deluded,  deceived, 
or  misled,  and  without  fault  decided  cor- 
rectly upon  the  evidence  submitted  to 
itaou,  and  as  they  intended. 

(Chittenden  FOed  Febnuur  B,  188T.) 

/GENERAL  asaurapait,  with  a  count  for  use 
\J  and  occupation.  Plea,  general  issue.  Trial 
bj  court,  September  Term,  1886,  Chittenden 
ConntT,  Taft,  J.,  presiding.  Judgment  fortbe 
defendant.  AffinaeA. 

In  October,  1884,  plaintiff  bought  a  house 
and  lot  of  one  Palmer,  who  reserrM  possession 
onta  the  following  March.  Defendant  was 
leasee  of  the  premises  until  tbat  time,  and  in 
possession.  After  the  sale  plaintiff  boueht  Pal- 
mer's interest  in  the  lease,  and  defendant  at- 
torned to  plaindff.  A  controversy  arose  be- 
tween them  as  to  possession  of  the  premises  in 
part,  and  matters  were  submitted  to  arbitrators 
to  say  how  much  plaintiff  should  pay  defend- 
ant to  vacate  the  premises  within  six  days. 
The  award  was  made,  and  defendant  vacated 
the  preadses  as  required  by  the  award,  and 
plaintiff  paid  him  the  amount  thereof.  The 
plaiatiff  offered  evidence  to  show  that  the  arbi- 
trators in  making  the  award  supposed  that  the 
defeadant  was  under  obligation  to  pay  Palmer 
the  rent  of  the  premises  until  March  following 
(tbey  not  knowmff  of  the  purchase  of  the  lease 
b;  plaintiff),  and  that  they  included  in  the 
award  %1,  which  they  called  the  item  of  rent, 
sad  which  they  suppMed  defendant  would  have 
to  pay  Palmer,  when  in  fact  the  rent  would 
have  been  due  the  plaintiff  if  defendant  had 
sccuiried  the  premises.  Plaintiff  paid  the 
•mount  of  the  award  to  defendant  beftm  he 
mscovned  the  daimed  error  of  the  arbttrators, 
and  this  suit  was  brought  to  recover  the  97. 
This  evidence  was  excluded  by  the  court,  to 
which  nili^  plaintiff  excepted. 

Ht.  S.  H.  Davis,  for  plaintiff,  cited,  to 
show  that  the  evidence  was  admissible,  the  fol- 
lowing authorities: 

BdmiTiJs  V.  Sarrittffton,  45  Vt.  68 ;  Vander- 
weriwv.  Vt.  Gent.  R.  R.  Co.  27  Vt.  125,  186; 

7.  BaUt,  81  Vt.  147:  Uartland  v.  Hmry, 
44  Vt  698;  Brma  v.  Smith,  20  Barb.  409; 
Freiuh  V.  Neu},  2«  Barb.  431 ;  Boynton  v.  Frye, 
83  Me.  216;  Macomb  v.  WiUmr,  16  Johns.  237; 
13  8er?.  &  R.  248;  19  lU.  415;  CoUy.  Blunt. 
3  Bo8w.  116;  Strmw  v.  Strtrng,  9  Cush.  560;  2 
Qreenl.  £t.  g  87 ;  Babertmm  v.  WeOt,  38  Miss. 

Mmn.  J.  W.  RnwdUand  W.  ]:«.BwBap, 

for  defendant: 

The^Tidence  was  not  admissible. 

Praloji  V.  Whitmmb,  11  Vt.  47;  Buck  v.  Spof- 
Md.  8S  Me.  526 ;  SmiA  v.  Johnmm,  IS  East. 


TT. 


An  award  has  all  the  force  of  a  judgment. 

1  Greenl.  Ev.  349  ;  4  N.  Y.  568:  6  Allen, 
480;  Shepherd  v.  Brigga.  28  Vt.  81;  Woodroa  t. 
(yCimner,  38  Vt.  776 ;  Barter  v.  Gtle,  47  Vt 
630. 

The  only  remedy  in  case  of  fraud,  accident, 
or  mistake,  in  an  arbitration,  is  to  have  the 
award  set  aside  in  a  court  of  equity. 

HerrieJc  v.  Belknap,  87  Vt.  NS;  Vnderhm  v. 
Van  Cortland,  3  Johns.  Cb.  889 ;  Own  v. 
Oouveimmr,  1  Johns.  503. 

Veaaey*  </.,  delivered  the  opinion  of  the 
court; 

The  plaintiff's  case  depended  on  an  impeach- 
ment 01  the  award,  and  the  excluded  evidence 
was  offered  for  this  purpose.  We  think  the 
case  comes  within  tbat  class,  some  of  which 
are  cited  by  defendant's  counsel,  wherein  it  is 
held  that  extrinsitf  evidence  is  not  admissible  to 
contradict  or  vary  the  award.  There  was  no 
ambiguity  in  the  award.  It  was  clearly  within 
the  scope  of  the  submission.  There  was  no  fault 
on  the  part  of  the  arbitrators.  Tbey  were  not 
deluded,  deceived,  or  misled.  It  is  conceded 
that  they  decided  upon  the  evidence  snbmitted 
just  as  they  intended,  and  just  as  the  evidence 
warranted.  If  they  awarded  that  May  should 
pay  Miller  |7  more  than  they  would  or  ought 
to  have  awarded  if  the  fact  bad  been  proved 
before  them, — which  the  plaintiff's  excluded 
evidence  would  have  tend^  to  prove, — it  was 
May's  fault  that  be  did  not  prove  it.  He  io 
substance  and  effect  is  seeking  to  tiy  the  case 
again  which  was  tried  by  the  arbitrators  of  his 
own  choosing,  and  on  the  ground  tbat  he  can 
try  his  case  better  now  than  he  did  before,  and 
without  alleging  any  fault  or  wrong  to  the  ar- 
bitrators orto  his  adversary.  If  this  is  allowa- 
ble, then  it  would  seem  like  sarcasm  for  courts 
to  repeat  what  thev  have  often  sakl,  that  arbi- 
trations should  be  favored.  Instead  of  settling 
anything,  they  would  simply  become  the  seed 
of  a  crop  of  lawsuits.  'The  case  is  plainly 
within  the  sound  proposition  of  Judge  Kent  in 
Le  Ouen  v.  Oouvemeur,  1  Johns.  502,  where 
he  says;  "Every  person  is  bound  to,  take  care 
of  bis  own  rights  and  vindicate  them  in  due 
season  and  in  proper  order.  This  is  a  soimd 
and  salutary  principle  of  law.  Accordin^y  if 
a  defendant,  having  the  means  of  defense  in 
his  favor,  neglects  to  use  them  and  suffers  a  re- 
covery to  be  had  against  him  by  a  competent 
tribunal,  he  is  forever  precluded."  And  he 
cited  2  Burr.  1009  ;  7  T.  R.  269;  2  H.  Bl.  4l4. 
He  also  there  cites  the  authorities  at  length, 
showing  how  firmly  this  principle  Is  adhored 
to  in  courts  of  equity  as  well  as  law. 

Judgment  affirmed. 


E.  P.  KORCROSS 

V. 

Gfeorge  W.  WBLTON. 

1.  To  constitute  a  variance  between  a 
declaration  and  proof,  there  must  be  a 
clear  discrepancy  between  the  aver- 
ments and  the  plalntiff^s  proof. 

3.  Certain  averments  were  properly  con- 
strued as  referrins  to  the  tune  when 
the  suit  -was  Iwon^t,  and  not  to  the 
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time  vhen  the  trespasses  were  com- 
mitted. 

(Onuiffe  Filed  January  81. 1887.) 

TRESPASS  guare  elautum  frefjit,  witfa  couDt£ 
Id  case,  brought  for  iojury  done  by  the  de- 
fendant's cattle  trespassing  upon  the  plainlifl's 
luid.  Plea,  general  issue.  Trial  by  jury, 
June  Term,  1886,  Orange  County,  Rowell,  J., 
presiding.   Verdict  for  the  plaintiff.  Affirmed. 

The  exceptions  stated:  "It  also  appeared 
that  the  one  [farm]  upon  the  east  was  known 
as  the  Flanders  farm,  and  that  the  plaintiff  had 
resided  upon  it  prior  to  the  time  of  brining 
this  suit.  The  farm  on  the  west,  where  the 
trespasses  were  committed,  was  sometimes 
called  the  Hill  farm.  The  first  count  idleged 
that  the  defendant  "  on,  to  wit,  the  1st  Tues- 
day in  June,  1876,  *  •  »  broke  and  entered 
the  plaintiff's  close,  situate,  *  *  *  it  being  a 
port  of  the  home  farm  of,"  etc.  The  second 
count  alleged  that  the  parties  "  have  a  division 
line  fence,  duly  divided  according  to  law,  which 
separates  the  borne  farm  of  the  said  E.  P.  K(nv 
eroas  from  the  land  of."  etc  The  suit  was 
brought  in  December,  1881. 

The  other  facts  are  sufficiently  stated  In  the 
opinion. 

Mr.  Roswell  Fmrnluun,  for  defendant; 

The  writ  alleges  that  the  trespasses  were  upon 
the  home  farm.  The  proof  was  that  they  were 
upon  the  Hill  farm.  If  the  Hill  farm  was  not 
the  home  farm,  then  there  was  a  fatal  variance. 
This  is  not  a  case  of  ambiguity  like  Walford 
V.  Anthony^  Blng.  74.  It  is  more  like  HarrU 
T.  Cook,  6  Taunt.  589,  where,  in  an  action  for 
excessive  distress,  the  premises  were  avened  to 
be  in  the  parish  of  St.  Qeorge  the  Martyr, 
Bloomsbury,  and  the  proof  was  that  the  prem- 
ises were  in  the  parish  of  St.  George,  Blooms- 
bury,  the  variance  was  held  fatal.  It  should 
have  been  submitted  to  the  jury  to  find  whether 
the  Hill  farm  was  the  home  farm,  where  the 
trespasses  were  committed  and  where  the  suit 
was  brought. 

Mmn.  Geor^  A.  ft  A.  M.  Dieker,  for 
plaintiff; 

It  was  a  question  of  fact  for  the  jury  to  find 
whether  the  farm  where  the  trespasses  were 
cmnmltted  was  the  home  farm;  and  the  plain- 
tiff's evidence  tended  to  prove  that  it  was. 
The  verdict  has  settled  the  question  in  favor  of 
the  plaintiff.    Hence  there  was  no  variance. 

Wat  V.  Emery,  17  Vl.  588;  OrottY.  Richard- 
jon,  80  Vt.  641. 

VeaMy.  J.,  delivered  the  opinion  of  the 
court: 

The  holding  of  the  county  court  in  the  in- 
structions tothe  jury— that  the  allegation  in  the 
several  counts  of  the  declaration,  to  the  effect 
that  the  close  which  was  broken  and  entered 
was  the  home  farm  of  the  plaintiff,  had  refer- 
ence to  the  time  the  suit  was  brought,  and  not 
the  time  when  the  trespasses  were  committed— 
was  correct.  That  the  pleader  so  intended  is 
Indicated  where,  referring  to  the  division  fence, 
he  says:  "  Which  Bet>amte8  the  home  farm  of 
*  •  *  from  the  land  of,"  etc. 

The  declaration  In  all  the  counts  alleged  that 
the  parties  were  owners  <A  adjoining  limds  and 
that  there  was  a  division  fence  between  ti^e 
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home  farm  of  the  plaintiff  and  the  adjoining 
land  of  the  defendant,  etc.  It  appeared  that  the 
defendant's  land  was  between  and  adjoinlar 
two  farms  of  the  plaintiff,  one  on  the  east  ana 
one  on  the  west.  The  trespasses  were  on  the 
farm  west  o#  the  defendant's  land.  'The  plain- 
tiff's evidence  tended  to  show  this  was  his  home 
farm,  and  that  he  lived  upon  it  when  the  tres- 
passes were  coounitted.  The  evidenoe  of  the 
defendant  tended  to  sbow  that  he  lived  on  the 
other  farm  during  that  time,  and  when  the  writ 
was  made,  and  that  that  was  the  borne  farm. 
It  was  under  these  circumstances  that  the  claim 
of  variance  between  the  allegations  and  proof 
was  made  by  the  defendant.  The  court  held 
there  was  not  a  variance  if  the  jury  should  find 
that  the  farm  on  the  west  could  be  fairly  desig- 
nated and  called  the  home  farm,  and  wap  ac- 
customed to  be  so  called,  although  the  plaintiff 
did  not  live  upon  it  when  the  writ  was  made. 

The  defendant  cannot  avail  himself  of  bis 
own  evidence  upon  which  to  base  a  claim 
variance.    Gurtta  v.  Burdiek,  48  Vt.  166. 

As  the  plaintiff  alibied  the  trespasses  to  have 
been  upon  his  home  wrm  he  was  oblif(ed  so  to 
prove  it,  and  such  in  effect  was  the  inatniction 
to  the  jury.  The  defendant's  evidence  raised 
an  issue  as  to  which  was  the  home  farm.  H  he 
had  prevailed  on  that  issue  he  would  have  had 
a  verdict  under  the  charge.  As  said  by  Alder- 
son.  J.,  in  Walford  v.  Anthony,  8  Bing.  74: 
"  A  variance  can  only  be  when  there  is  a  clear 
discrepancy  between  averment  and  proof.  If 
there  is  an  ambiguity  in  averment  the  differ- 
ence cannot  be  dear,  because  the  proof  maybe 
true  in  one  sense."  In  this  case  there  was  no 
clear  discrepancy  between  the  avenont  and  the 
plaintiff's  proof. 

JvdgmerU  qgbrmtd. 


Harvey  8.  BISHOP, 

V. 

Alden  J.  RANNEY. 

1.  An  Ma&nlt  without  a  battery  may  or 
may  not  be  a  sufBcient  jnaUfleation  for 
a  servant  in  leaving*  his  master^ 

Sh^mwit  before  the  expiraticm  of  the 
irm  of  his  service;  but  whui  a  master, 
without  any  provocation,  commits  an 
assault  upon  nis  servant  and  thereby 
causes  hini  to  fear  injury,  it  is  a  gooa 
excuse  for  leaving. 

2.  Following  an  angry  controversy,  a 
threatenincr  movement  In  close  prox- 
imity, accompanied  by  violent  language 
in  the  nature  of  a  thrmt,  and  hj  a  mu3i 
larger  and  more  powo^  mtm,  causing- 
one  to  fear  injury,  constitntea  an  mm- 
sanltt 

(Catedonlo — FUed  Febmar?  B.  UB7J 

ASSUMPSIT.  Plea  in  offset  Heard  on  ■ 
referee's  report.  December  Tom,  1885. 
Caledonia  Countjr.  Ross,  J.,  presiding.  Judg- 
ment for  the  plamtiff.  Affirmed. 

The  action  was  brought  to  recover  for  work 
and  labor.  The  referee  found,  in  part;  "On 
the  26th  of  April  defendant  and  plaintiff  were 
at  wmk  together  in  the  mill  yud.  DtfcndsBt 
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sent  bis  boy  up  to  Mr.  Colly's  to  get  falm  to 
comedown.  The  boy  came  hack,  not  finding 
Mr.  Colby  at  borne.  Defendant  sent  him  back, 
laying  Mr.  Colby  would  be  at  bume  by  the 
time  he  got  there.  The  boy  went  Soon  the 
plaintiff  and  defendant  went  to  supper.  W  hlle 
at  the  table  defendant  expressed  sutprise 
that  his  boy  did  not  return.  Plaintiff  said  Mr. 
Colby  was  at  work  for  Mr.  Dowd  and  not  at 
hom«.  Defendant  said:  'Why  didn't  jou  tell 
me  that  before  I  sent  him  track?'  Plaintiff  re- 
lied: 'I  did  not  know  where  you  sent  him.' 
Defendant  replied:  'You  did  know  it.'  Plain- 
tiff reiterated  that  he  did  not.  Defendant  rose 
from  the  table  in  a  threatening  manner  and 
said  violently  to  plaintiff  that  he  must  not  tell 
him  he  lied  in  bis  own  house.  Defeodaat's 
mother  told  him  to  rit  down.  PliUntiff  made 
DO  reply,  but  after  flnishtng  his  supper  he  told 
the  defemlant  that  he  m^ht  find  another  man  as 
he  should  work  no  longer.  The  defendant  is  a 
much  larger  and  more  powerful  man  than  the 
plaintiff.  The  plaintiff  made  no  replv  to  de- 
fendant when  be  rose  from  the  table  because 
he  feared  violence.  Plaintiff  worked  nu  more." 

Mmn.  CahooB  A  HoAnan*  for  defend- 
ant, dted— 

20  Am.  L.  Rev.  1S4:  3  Add.  Torts,  787;  Cob- 
bed  T.  Greg,  4  Exch.  744;  Fortytk  v.  Ba»tinga, 
S7  Vt  646;  Manh  v.  RuUeton,  1  Wend.  .514, 

Mr.  4.  P.  Otla,  for  plaintiff,  cited— 

Wood.  Mast.  &  Serv.  385;  Pattwton  v.  Oage, 
28  Vt.  558;  Mathewmm  v.  Ttrry,  10  Coon.  455. 

Vsfc—y,  J.,  deUvered  the  opinion  of  the 
eourt: 

The  ease  involves  the  question  whether  the 
report  shows  that  the  plaintiff  was  justified  In 
leaving  the  defendant's  employment  before  the 
expiration  of  the  term  of  service  contracted  for. 
The  plaintiff  claims  that  the  conduct  of  the  de- 
fendant constituted  an  assault  and  therefore 
joslifled  his  leaving,  although  tiiere  was  no 
battenr. 

In  %  Oreoil.  Ev.  $  83,  an  assault  is  defined 
to  be  an  inchoate  violence  to  the  person  of  an- 
otlier,  irith  the  present  means  of  carrying  the 
intent  into  effect,  and  the  author  cites  1  Sleph. 
N.P.^tS;  Fhich'sLaw,203.  He  further  says- 
"  Mere  threats  alone  do  not  constitute  the  of- 
feose;  there  must  be  proof  of  violence  actually 
offered;"  citing  Stepltent  v.  Myers,  4  Car.  & 
P.  349;  TuberviOe  v.  SaToge,  \  Mod.  8.  And 
he  farther  says:  ' '  The  intention  to  do  harm,  is 
of  the  essence  of  an  assault"  lniu»  v.  WsUe, 
1  Car.  &  K.  257. 

Id  Addison  on  Torts,  the  author  says:  "Every 
ittemDt,  also,  to  offer  with  force  and  violence 
todohnrt  to  another,  constitutes  an  assault," 
«nd  opoQ  the  author!^  of  Read  v.  Ooker,  13  C. 
6.  m,  860,  he  farther  savs:  "And  any  gesture 
w  threat  of  violence  exhioiting  an  intention  to 
aannlt,  with  the  means  of  carrying  that  threat 
into  effect,  is  an  assault,"  unless  immediate 
contact  is  impossible.  Cobbctt  v.  Qrey,  4  Exch. 
72»,  744. 

In  Clark  v.  Dotiming,  55  Vt.  859, 363,  Royce, 


physical  force,  parUy  or  fully  put  in  motion, 
which  creates  a  reasonable  apprehension  of 
Immediate  physical  injury  to  a  human  being." 
3Bish.  Cr.X.  ^83. 

We  think,  in  the  light  of  these  definitions 
and  decisions,  the  plamtiff  is  correct  in  bis 
claim  that  there  was  an  assault.  Following 
the  angry  controversy  of  words  was  a  threaten- 
ing movement  in  close  proximity  accompanied 
by  violent  language  in  the  nature  of  a  threat, 
and  by  a  much  larger  and  more  powerful  man 
than  the  plaintiff;  and  the  demonstration  caused 
the  plaintiff  to  fear  violence.  But  we  do  not 
think  that  the  plaintiff  is  sound  in  the  conclu- 
sion of  his  proposition  to  the  effect  that  an  as- 
sault without  a  battery  is  in  every  case  a  suffi- 
cient excuse  for  a  servant  to  leave  the  employ- 
ment of  his  master.  The  provocation  of  a 
servant  might  be  such  as  to  relieve  an  assault 
by  the  ma^r,  not  followed  by  a  battery,  of  all 
unjustifiable  quality  in  its  bearing  on  acontract 
of  service.  On  the  other  hand,  words  alone, 
or  conduct  of  a  master,  which  would  not  tech- 
nically constitute  an  assault,  might  justify  the 
servant  in  leaving.  We  think  that  liability  in 
an  action  of  trespass  for  an  assault  is  not  the 
test  of  s  servant's  right  to  terminate  the  con- 
tract of  service.  Wood,  in  his  work  on  Master 
&  Servant,  %  146,  says:  "  mere  harsh  language 
used  to  the  servant  (Fortyth  v.  Baatingt,  27  vt 
646),  not  calculated  essentially  to  impair  his 
reasonable  comfort  (Qiliit  v.  Space,  Kt  Barb. 
171))  is  not  a  good  ground  for  leaving  the  ser- 
vice; but  if  the  master's  language  and  conduct 
towards  the  servant  is  such  as  is  unreasonable, 
and  prejudicial  to  the  comfort  or  moral  educa- 
tion of  the  servant,  there  can  be  no  cfuestion 
but  that  It  would  afford  a  suffldent  justificatioo 
for  the  servant  in  putting  an  end  to  the  con- 
tract" In  commenting  on  the  circumstances 
bearing  on  the  point  of  the  reasonableness  of 
the  servant's  excuse  for  leaving,  be  refers  to 
the  frequency  of  the  cause,  the  provocation  for 
the  language  or  conduct,  its  effect  upon  the 
servant,  his  age,  etc.  If  what  the  plaintiff 
said  was  a  mere  pietense,  a  falsehood,  and  the 
defendant  knew  it,  the  conduct  of  the  defend- 
ant was  plainly  not  unreasonable,  not  a  demon- 
stration indicating  a  bad  or  dangerous  or  im- 
proper master,  but  a  reasonably  justifiable  out- 
break under  the  irritation  of  a  servant's  false- 
hood and  impudence.  If,  on  the  other  hand, 
the  plaintiff  was  truthful  and  in  fact  gave  no 
just  cause  for  the  assault,  the  oondnct  of  the 
defendant  was  unreasonable  and  justified  the 
plaintiff  in  leaving  the  service. 

No  rule  should  be  established  that  would 
give  either  master  or  servant  an  opportunity  to 
seize  upon  a  pretense  in  order  to  terminate  the 
contract  of  service.  lo  this  report  there  Is 
nothing  to  indicate  any  untruthfulness  on  the 
part  oithe  plaintiff,  or  charge  of  falsehood  by 
him  on  the  defendant,  or  provocation  of  any 
kind.  So  far  as  appears  the  defendant  became 
provok^  without  cause,  charged  the  plaintiff 
lu  substance  with  falsehood,  and  put  him  in 
fear  of  violence  by  threatening  demonstrations. 
Ck.      says:  "If  the  pari;  threatening'thcTl That  a  battery  did  not  follow  the  unjustifiable 


uunlt  have  the  aUUty,  means,  and  apparent 
loiention  to  carry  his  threat  into  execution,  it 
mar  in  law  constitute  an  assault." 
SUba^  s^rs:  "An  assault  is  an  unlawful 

n. 


assault  was  apparently  due  to  the  firm  inter- 
ference of  the  defendant's  mother. 

We  think  tlie  report  tearranted  the  judgment 
tif  CAtf  Cauntji  Oourt,  attd  it  u  t^gkrmed. 
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Blmeon  WEBB 
W.  E.  LAIRD. 

1.  When  two  KiUownen*  "whose  mills  are 
on  the  same  stream,  one  below  the 
otber,  have  a  mutual  interest  in  the 
upper  dam,  used  as  a  reservoir  for  stor- 
ing water  to  propel  the  machinery  of 
both  mills,  they  are,  in  the  absence  of 
any  oontract,  under  a  mutual  dnty  to 
maintain  the  dam ;  and  a  oonrtof  equity 
will  compel  each  to  contribute  to  its 
maintenance  in  proportion  to  his  rela- 
tive interest,  so  long  as  he  exercises  bis 
right- to  the  water. 

2.  The  lower  owner  is  not  entitled  to 
damages  occasioned  by  the  up^er  own- 
er's unnecessary  delay  in  repairing  the 
reservoir  dam. 

9.  A  party  is  not  entitled  to  damans  re- 
maliSakgtpom  obedience  to  an  ittjanetioa 
piooured  by  himself,  when  be  knows  the 
dtuation  of  the  property  affected  by  it. 

4.  The  causa  is  ramajaded  for  further  ref- 
erence under  the  cross  bill,  to  deter- 
mine the  relative  riRbta  of  each  party  to 
the  water  power,  and  aimortionment 
of  the  ttq^enau  Incurrea  in  Um  mainte- 
nance. 

(WadifnflMn — VObA  January  U,  1887.) 

BILL  in  chaDcery.  Heard  on  pleadingaand  a 
special  masters  report,  September  Term, 
1885,  Washington  County,  Powers,  Chancellor. 
Bill  pro  forma  dismissed,.  Remanded  for/ur- 
ther  proceedingt. 

It  was  al1<^ed  in  the  lull  that  W.  C.  Peck, 
March  1, 1677,  in  pursuance  of  a  previous  con- 
tact, deeded  the  gristmill  to  the  orator,  and 
subsequently  the  sawmill  to  the  defendant;  that 
"the  orator's  mill  is  dependent  on  the  water  of 
the  pond  at  the  sawmill,  which  is  some  20  to  80 
rods  above  the  gristmill,  for  his  water  to  do  his 
grinding  at  his  mill  aforesaid,  as  the  water  in 
said  stream,  at  most  seasons  of  the  year,  is  in- 
aufflcient  to  do  the  grinding  at  said  mill."  The 
deed,  as  stated  in  the  opinion,  was  set  out  in 
the  bitl.  It  was  also  alleged  that  defendant 
had  torn  down  the  old  dam  and  buUt  a  new 
one;  that  orator  believed  the  new  dam  was  in- 
sufficient and  dangerous;  that  defendant  "  has 
begun  to  tear  down  the  sawmill  flume  that  fur- 
ntdied  your  orator's  mill  with  water  through 
the  waste-gate,"  etc.;  Uut  he  does  not  intend 
to  leave  any  flume;  tiiat  he  baa  not  left  any 
opening  in  the  new  dam  as  low  by  about  8  feet 
as  the  bottom  of  the  sawmill  flume;  that  the 
orator  has  a  right  by  his  deed  to  draw  wster  at 
all  times  from  the  flume;  that  "by  the  terms  of 
said  conveyance  it  was  and  ia  the  duty  of  said 
Peck  and  his  grantees  to  keep  and  mwntain  a 
flume  to  the  sawmill  in  the  same  condition  It 
was  at  the  date  of  the  contract  and  deed."  The 
prayer  was:  That  defendant  be  enjoined  from 
tearing  away  said  flume,  and  that  he  be  ordered 
to  restore  the  same  as  it  was;  that  the  rights  of 
the  orator  beflxed;  that  defendant  be  restrained 
from  preventing  tiie  orator  from  drawing  water 
from  the  flume;  that  defendant  be  ordered  to 
cut  down  the  dam  so  that  the  "ormtw  can  draw 
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the  water  as  low  as  by  the  old  dam,"  etc ;  and 
for  further  relief.  The  orator  obtained  an  in- 
junction enjoining  the  defendant  from  "de- 
stroying the  flume  at  the  sawmill,  or  from  hin- 
dering the  orator  from  drawing  water  frcnn  the 
sawmill  flume  for  the  use  of  ttie  orator's  mill, 
as  he  has  been  in  the  habit  of  using  the  same; 
and  if  the  defendant  has  removed  the  waste- 
gate,  that  be  shall  restore  the  same  (o  its  former 
place;"  "that  the  defendant  be  enjoined  from 
shutting  the  water  out  of  Qie  flume  aforesaid, 
so  that  the  orator  cannot  use  the  same."  It 
was  agreed  that  defendant's  answer  should 
stand  on  bearing  as  a  cross-bill.  The  answer 
alleged  that  the  dam,  in  the  fall  of  1881,  had 
become  dei-ayed,  and  needed  to  be  built  over; 
that  the  gate  and  flume  needed  lepuring; 
that  defendant  could  not  repair  them  without 
shutting  out  the  water;  that  while  he  was  re- 
pairing the  dam  the  orator  brought  his  bill  and 
caused  the  injunction  to  be  serv^  on  him;  that 
defendant  had  no  counsel,  but  acted  under  the 
injunction,  as  he  supposed  it  was  his  duty  to  do. 
The  master  foimd:  At  the  sawmill  then  were  a 
log  dam  and  a  large  pond  of  water;  aflame  was 
connected  with  uis  dam,  from  which  a  pen- 
stock carried  water  to  the  sawmiU  wheels. 
Leading  from  the  flume  there  was  a  waste-gate, 
through  which  water  was  allowed  to  escape  in- 
to the  bed  of  the  stream  for  the  use  of  the  grist- 
mill below,  when  a  sufficient  quand^  did  not 
flow  ovor  Uie  dam  or  throueb  the  sawmiU 
wheels  for  that  purpose.  When  the  sawmill 
was  in  operation,  the  orator  had  no  use  for  the 
waste-gate;  but  when  it  was  nut,  he  opened  the 
waste-gate  by  a  wire  strung  from  the  gristmill 
to  said  flume. 
In  the  summer  of  1881  a  new  dam  was  re- 

?[uired.  On  or  about  October  1,  1881,  the  de- 
endant  commenced  work  on  the  new  dam. 
He  flrst  drew  all  the  water  from  the  pond,  and 
removed  the  waste-gate.  The  new  dam  was 
erected  just  below  the  old  one.  Itwentthrou^ 
the  flume,  which  was  cut  off  for  that  purpose. 
An  aperture  was  left  in  the  dam  for  the  flume; 
and  just  east  of  this  was  another  aperture  with 
a  gate.  Intended  for  the  use  of  the  orator  in 
place  of  the  waste-gate  In  the  flume.  In 
days  the  dam  was  so  far  completed  Uiat  water 
could  have  been  stored  and  drawn  through  the 
waste-gate  for  the  use  of  the  gristmill;  but  the 
defendant  did  not  communicate  this  fact  to  the 
orator,  nor  inform  him  as  to  the  nae  of  the  waste- 
gate. 

But  the  orator  was  about  there  more  or  less 
every  day,  watching  the  progress  of  the  work; 
he  saw  toe  gtrte  in  uie  fhun,  and  was  informed 
by  othere  that  it  was  tor  him.  The  btU  was 
dated  October  28, 1881,  the  injunction  the  38th; 
and  both  were  served  November  8,  1881,  On 
October  37  the  dam  was  so  far  oompletod  that 
defendant,  with  safety,  allowed  4  or  5  feet  of 
water  to  accumulate  m  the  pond  for  the  pur- 
pose of  sawing  out  a  bill  oi  lumber;  but  the 
dam  was  wholly  insufficient  to  stand  against 
the  pressure  of  a  full  pond.  When  the  injunc- 
tion was  served,  the  defendant  took  no  steps  to 
consult  counsel,  or  to  have  it  modlfled;  but  he 
read  it,  and,  thinking  that  he  had  no  right  to 
complete  the  dam,  he  proceeded  to  replace  the 
planks  which  he  had  removed  from  the  side* 
and  end  of  the  flume;  and  as  a  consequence 
the  water  gradually  rose  until  the  pond  was 
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foU.  On  Noremlm'  10,  owiag  to  the  pressure 
of  •  fall  pond,  and  incompleteQeBs  of  the  stone- 
work, dam,  etc,  a  cooaiaerable  portion  of  the 
dam  vaa  carried  away;  and  the  rush  of  water 
past  the  orator's  mill  caused  damage  to  bis  dam 
to  the  amonnt  of  $25. 

The  fore  part  of  November.  1 882 ,  the  defend- 
ant made  some  needed  repairs  on  the  dam,  and, 
without  intending  to  violate  the  ia  junction,  was 
tmnecessarily  slow  in  making  them,  and  Uiere- 
by  damaged  the  orator  $5.  The  orator  made 
complaint  for  violation  of  the  injunction,  and 
OD  the  13th  of  November  the  defendant  was  ar- 
rested for  such  violation. 

The  other  facts  are  suffictently  stated  in  the 
opiiiioD. 

Sir.  Qmmrgm  W.  Wlag,  for  the  orator: 

The  orator  was  under  no  liability  to  pay  any 
of  the  expense  of  rebuilding  the  dam.  He  has 
a  deed  of  certain  rights  in  the  water  sufficient 
for  the  use  of  his  mill  as  it  was  used  at  the 
time  of  his  purchase.  He  ia  not  a  tenant  in 
common  with  the  defendant,  and  has  no  right 
to  dictate  or  to  make  repairs  at  the  expense  of 
(be  defendant  His  right  is  only  an  easement, 
— tlie  right  to  draw  from  the  flume. 

In  Doane  v.  Badger.  12  3bs8.  6S;  Oampbetl  v. 
Maier,  4  Johns.  Ch.  385;  4  Mass.  550:  Eaiot 
V.  SJtepherd,  25  Me.  871,  and  Ang.  &  A.  Corp. 
§  161,  the  doctrine  of  contribution  and  liability 
of  tauuts  in  common  Is  consideTed.  But  these 
aathwitles  are  not  applicaUe  here, 

TlK  wator  is  entitled  to  the  damages  found 
l^tlw  master.  The  defendant  made  no  pro- 
vision for  the  orator  to  draw  water;  and  the 
orator,  supposing  Ids  rights  were  in  Jeopardy, 
brought  suit,  and  what  the  defendant  did  re- 
sulted in  damage. 

Mr.  S.  C.  Shartlefl;  for  defendant: 

The  right  to  take  the  water  was  not  an  ap- 
purtenance. 

Braee  t.  Tafe,  4  Allen.  893;  PlimpUm  Om- 
«nf,43Vt.712. 

The  parties  have  a  common  interest  in  the 
reservoir  dam,  and,  there  being  no  contract, 
the  law  imposes  on  them  a  common  duty  to 
keep  it  in  repair;  and  if  either  refuses  to  con- 
tritmie  he  should  be  foreclosed  of  the  right  to 
use  the  water. 

Sanhom  v.  Bral^,  47  Vt.  170. 

The  defendant  obeyed  the  injunction,  and  is 
not  liable  for  the  result;  besides,  damages  can- 
ixA  be  recovered,  which  accrued  subsequently 
to  the  bringing  of  the  suit. 
Waterman  v.  Bwik,  58  Tt.  610. 

Kosa,  J. ,  deliTeied  the  opinion  of  the  court: 
Wesley  C.  F«ck  formerly  owned  the  mills, 
and  all  the  water  power,  rights,  and  privil^fes 
in  the  stream,  now  in  contention  between  the 
orator  and  defendant.  These  consist,  among 
other  things,  of  a  gristmill  and  sawmill.  The 
griatmill  is  located  further  down  the  stream  and 
has  a  small  dam  and  pond  for  turning  the 
vBterof  the  stream  upon  the  wheel,  but  not  of 
sc^Hd^  to  accumulate  any  oondderable  mter 
more  tlum  what  flows  in  die  stream.  The 
tfream  is  small,  and  onlj^  in  time  of  high  water 
■nrniflhes  suffident  mnning  water  to  propel  the 
"uehineiT  in  either  mill.  The  sawmill,  located 
a  few  rods  above  the  gristmill,  has  a  dam  and 
pond  capable  of  stonng  a  very  considerable 
qunUty  of  water.  To  operate  the  gristmill, 
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when  the  water  flowing  tn  the  stream  was  in- 
sufficient for  that  purpose,  Mr.  Peck  arranged 
to  draw  water  from  the  pond  at  the  sawmill 
into  the  stream  through  a  waste-gate  ia  the 
sawmill  flume,  wheo  the  water  otherwise  flow- 
ing in  the  stream  was  insufficient  to  propel  the 
gnstmiU.  When  the  sawmill  was  ruuning,  the 
water  used  ordinarily  furnished  a  supply  to  the 
stream  for  operating  the  gristmill,  and  u  a  full 
supply  was  not  thus  furnished  he  drew  also 
through  the  waste-gate.  While  owning  and 
thus  using  the  properties  now  owned  by  the 
orator  and  defendant,  Mr,  Peck  conveyed  the 
gristmill  to  the  orator,  and  in  the  conveyance 
granted  the  privilege  of  drawing  water  from 
ue  sawmill  pond  in  the  following  language: 
"And  also  the  privilege  of  drawing  water  at 
all  times  from  the  pond  tbrouch  the  waste-gate 
of  the  sawmill  flume  situated  on  the  stream 
above  *  *  *  sufficient  for  doimr  all  the  grind- 
ing that  may  become  necessary  or  called  for  by 
the  public  at  said  gristmill  as  heretofore. "  The 
parties  are  in  substantial  accord  in  regard  to 
the  quantity  of  water  which  the  orator  is  en- 
titled to  draw,  and  in  regard  to  the  manner  in 
which  it  is  to  be  drawn. 

They  differ  with  reference  to  the  extent  of 
the  orator's  rights,  and  with  reference  to  the 
du^  of  the  orator  to  contribute  towards  the 
mamtenance  of  the  dam  at  the  sawmill.  The 
or^r  contends  that  he  has  the  right  to  draw 
the  water  only  as  an  easement,  and  that  it  ia 
the  duty  of  the  defendant,  who  has  become  the 
owner  of  the  sawmill  and  privilege,  to  maintain 
the  dam  and  secure  to  him  the  privilege  of  draw- 
iujg  the  water  at  all  times  at  his  own  expense. 
There  is  no  contract  between  the  parties,  or  the 
defeoduit's  grantor  and  the  orator,  in  regard 
to  maintaining  the  dam.  The  defendant  con- 
tends,— there  being  no  contract  imposing  the 
duty  upon  him  to  maintidn  the  dam  at  the  saw- 
mill pnvilege — that  he' can  abandon  or  give  up 
the  use  of  the  water  power  crated  by  the  dam 
and  allow  the  dam  to  waste  and  perish;  and  the 
privilege  granted  is  more  than  the  mere  right 
to  draw  the  water,  that  tt  confers  whatever  is 
necessary  to  make  the  privilege  available, — a 
right  to  maintain  the  dam  and  pood  and  have 
the  water  of  the  stream  stored  in  the  pond  for 
his  use.  By  whatever  name  the  orator's  privi- 
lege may  be  designated,  in  the  absence  of  a  con- 
tract to  that  effect,  we  do  not  think  the  defend- 
ant is  under  any  legal  obligation  to  maintain 
the  dam  and  pood  for  the  sole  use  of  the  orator; 
nor  ia  the  orator  under  anv  obligation  to  main- 
tain or  help  to  maintain  them  lot  the  sole  use 
of  the  defendant.  Either  party  may  withdraw 
from  the  use  of  the  water  power  created  by  the 
dam  and  pond,  and  be  under  no  duty  to  the 
other  to  contribute  to  the  maintenance  of  the 
dam  and  pond.  In  such  case  the  other  party 
has  the  right  to  maintain  the  dam  andpond  to 
preserve  the  power  for  his  own  use.  'The  ora- 
tor's privilege,  conferred  by  the  deed,  wotdd  be 
a  very  limited  and  comparatively  worthless  one 
if  he  could  not  maintain  the  dam  and  pond 
when  the  defendant  should  withdraw  from 
using  the  water  power,  and  for  that  reason  be 
under  no  necessity  to  maintain  it.  He  is  under 
no  contract  liability,  express  or  implied,  to 
maintain  It  for  the  sole  use  of  the  orator.  This 
court  has  heretofore  placed  a  similar  construc- 
tion on  a  reBervatim  of  analogous  water  rights. 
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In  HiU  T.  Shorty.  42  Yt  614,  the  oratw  con- 
T^yBd  a  tract  of  land  on  which  there  was  a 
dwelling-house,  and  a  spring  of  water  with  an 
aqueduct  coDveyine  the  water  from  the  spring 
to  a  tub  near  the  house.  In  the  deed  he  re- 
served the  right  to  take  the  waste  water  from 
the  tub  to  an  adjoining  tract  of  land.  It  was 
held  that  the  reservation  gave  him  an  interest 
in  the  spring  of  water,  with  the  right  to  main- 
tain the  aqueduct  from  the  spring  to  the  tub,  if 
the  grantee  did  not.  We  think  the  principles 
of  that  decision  sound  and  applicable  to  the 
present  case.  Applying  them,  the  orator,  by 
the  privilege  of  drawing  water  from  the  waste- 
gate  of  the  flume  from  the  dam  of  the  sawmill 
pond,  acquired  an  interiest  in  the  water  power 
created  by  the  dam  and  pond,— each  an  Interest 
that  he  has  the  ri^ht  to  maintoiD  that  power  at 
his  own  expense  if  the  owner  of  the  sawmill 
privilege  abandons  it. 

Neither  the  orator  nor  the  defendant  being 
under  any  contract  obligation  to  maintain  the 
water  power  for  the  exclusive  benefit  of  the 
other,  either  can  abandon  it  and  be  under  no 
oblieaUons  to  aid  in  its  maintenance.  Each 
having  an  interest  in  the  water  power,  and  the 
right  to  maintain  it  if  the  other  abandons  it,  it 
follows  that  they  hare  a  mutuAl  interest  in,  and 
are  under  a  mutual  duty  to  maintain  it,  so  long 
as  each  continues  to  exercise  his  ri^t  to  it. 
While  enjoying  this  mutual  interest  under  the 
mutual  du^,  equity  will  compel  each  to  con- 
tribute towards  ila  maintenance  according  to 
his  relative  ri^t  uid  interest;  and  If  he  refuses 
thus  to  cootrioute,  equity  will  enjoin  him  from 
using  the  power. 

This  holding  necessitates  a  further  reference 
under  the-cross  bill  to  determine  the  relative 
right  of  each  party  to  the  water  power  created 
by  the  sawmill  dun  and  pond,  and  an  appor- 
tionment  of  the  expenses  properly  incuned  in 
Its  maintenance.  This  holdhig  that  tiiedefend- 
ant  was  under  no  legal  obligation  to  maintain 
the  water  power  for  the  sole  benefit  of  the 
orator  to  draw  from  establishes  that  the  orator 
has  no  right  to  the  $5  found  by  the  master  as 
damages  occasioned  by  the  delay  of  the  defend- 
ant in  completing  necessary  repairs  in  the  fall 
of  188S,  inasmuch  as  it  was  the  right  and  duty 
of  the  orator  to  have  made  the  repairs  equally 
with  the  defendant;  and  if  the  defendant  did 
not  proceed  with  sufficient  rapidity  to  suit  his 
convenience,  he  could  have  made  them  him- 
self. The  solicitors  substantially  agree  that  the 
relative  rights  of  the  parties  to  the  use  of  the 
water  power  created  by  the  sawmill  dam  is  to 
be  determined  as  they  were  In  use  at  the  date  of 
Qie  ctrnttact  and  conveyance  from  Peck  to  the 
orator. 

The  only  other  matter  necessary  to  be  con- 
sidered in  the  present  stage  of  the  case  is, 
whether  the  orator  was  entitled  to  the  injunc- 
tion which  he  procured  against  the  defendaut. 
We  think  neither,  on  the  facts  found  by  the 
master;  nor,  under  the  relative  rights  and  ffuties 
of  the  parties  in  afid  to  the  water,  was  he  enti- 
tled to  the  Injunction.  It  is  conceded  tliat  it 
wasnecessanr  to  rebuild  thedam,  and  it  is  found 
that  the  defendant  was  proceeding  with  due 
diligence  to  rebuild  it  in  a  proper  manner. 
Neither  the  fact  that  the  defendant  used  it  in  a 
safe  and  proper  manner  for  his  own  conve- 
nience beforelt  was  completed,  nor  the  fact  that 
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he  had  not  then  restored  Uu  waste-gate  to  the 

flume— under  the  circumstances  deteiled,  that 
he  had  provided  an  equally  beneficial  waste- 

gate  in  the  dam  for  the  orator's  use,  of  which 
e  bad  knowledge,  and  that  the  defendant 
would  have  restored  it  in  the  flume  if  the  orator 
had  asked  it — ^ve  the  orator  the  right  to  an 
injunction,  which,  complied  with  in  the  man- 
ner the  defendant  had  a  ri^t  to  and  did  under- 
stand it,  endangered  and  caused  a  portion  of 
the  dam  to  be  swept  away.  The  orator'ssolici- 
tor  contends  that  the  defendant,  knowing  such 
a  compliance  with  the  injunction  would  endan- 
ger the  dam  in  its  then  incomplete  condition, 
should  have  applied  to  the  chanceUor  for  a 
modification  of  it  The  orator  also  should 
have  known,  for  he  was  fully  cognizant  of  the 
dtua^n  of  the  dam,  that  it  would  be  endan- 
gered by  a  compliance  with  the  injonction  in 
uie  manner  in  which  the  defendant  had  the 
ri^ht  to  understand  it.  A  party  cannot  shield 
himself  from  the  legitimate  consequences  of  a 
rightful  obedience  to  the  behests  of  an  injimc- 
tion  procured  by  him;  nor  can  he  be  heard  to 
claim  that  the  ouier  party  should  not  yield  such 
obedience;  nor  to  claim  damages  to  himself 
from  such  obedience.  On  the  racts  found  there 
is  no  ledUmate  ground  for  the  orator  to  recover 
either  of  the  sums  found  by  the  master  as  dam- 
ages, if  the  pleadings  were  such  as  to  allow 
their  recovery.  What  damages,  if  any,  the  de- 
fendant sustained  by  the  injunction  is  not  now 
before  us.  but  will  properfy  come  before  the 
court  of  chancery  oa  the  ctefendant's  applica- 
tion to  have  them  ascertained  under  the  ud  junc- 
tion bond. 

On  these  views  the  decree  dismissing  the 
orator's  bill  was  correct,  and  would  be  affirmed 
if  it  were  not  for  the  cross-bill,  which  it  was 
agreed  the  defendant  might  file.  The  hearing 
in  this  court  haaproceeded  as  though  the  cross- 
bill was  filed.  To  furnish  the  proper  relief  in 
the  cn»8-bill,  further  proceedings  m  the  court 
of  chancery  are  necessary;  and  the  cause  it  re- 
manded, with  a  mandate  iettUng  the  Hghtt  and 
duties  of  t/te  partun  in  aeeordaneewith  the  ttewe 
already  expraaed. 


Fred  SMITH 
e. 

C.  a  SCRIBKEB  «t  al. 

1.  Da  a  covenaat  of  warranty  it  is  not 

necessary  to  state  or  prove  a  technical 
eviction ;  the  action  for  a  breach  of 
the  covenant  may  be  maintained  if  the 
plaintiff  is  hindered  and  prevented,  by 
anyone  having  a  bett«r  right,  from  en- 
tering; and  enjoying  the  promisee  grant- 
ed, as  alessee  m  poeaeBsion  under  acrree- 
ment  to  deed  the  premises  to  him  for  a 
certain  sum. 

2.  Where,  at  the  time  of  the  oonveyanoe, 
the  sraatee  finds  the  premises  in  poe- 
session  of  one  claiming  under  a  para- 
mount title,  the  covenant  for  quiet  en- 
joyment or  of  warranty  will  be  held  to 
be  broken,  without  any  other  act  on 
the  part  of  either  the  grantee  or  the 
claimant. 

S.  A  bill  in  eqnltj^  in  sneh  oaee  will  be 
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mwtaiitAcl  on  demurrer,  when  brought 
in  effect  to  restore  the  parties  in  smtu 

r,  where  such  &cts  are  alleged,  and 
bill  points  by  strong  implication  to 
&mnd  and  concealment  in  toe  sale,  and 
shows  ignorance  of  the  existence  of  the 
inemnbrance  on  the  part  of  the  plain- 
tiff, and. a  prompt  demand  for  a  mois< 
don  of  the  iransaotton. 

4.  A  d— Hgfor  for  mi4oiAd«r  of  defend- 
ants wan  properly  oTorrnlod  when  the 
bill  claimed  bnt  one  general  right 

5.  The  defendants  were  guilty  of  miarep- 
resentKtioo  of  a  material  fact  by  show- 
ing the  leaaes,  which  by  their  terms 
had  expired,  and  telling  the  orator  that 
they  had  ended^  and  guilty  of  coneoal- 
ment  of  a  material  fact  by  omitting  to 
say  th»t  the  Iokmb  had  been  extend- 
ed. The  orator  was  not  put  upon  in- 
quiry. 

&  The  defendant*  demurred,  and,  the  de- 
murrer having  been  overruled,  uien  an- 
■wered,  and  the  case  came  up  on  ap- 
peal from  a  decree  based  on  the  report 
of  a  master.  The  eonrt  hea^rd  the 
ease  as  though  the  bill  stood  for  con- 
struction under  the  demurrer;  whether 
the  defendants  waived  the  demurrer  by 
answering,— not  decided. 

(Omura — TileA  Januair  31, 1887.) 

BILL  in  Chancery.  Heard  on  the  pleadings 
and  a  special  master's  report.  December 
Terra.  1885,  Orange  County,  Rowell,  Ohan- 
eellor.  Affirmed. 

The  decree  was  that  the  injunction  be  made 
pvpetual,  by  which  said  Scribner  was  eojolned 
mni  prosecuting  his  suit  on  the  91,500  note, 
gireo  towards  the  farm;  that  the  note  be  sur- 
reodered;  that  said  Scribner  pay  to  the  clerk, 
for  the  benefit  of  the  orator,  the  sum  of  |l,01d- 
.71,  with  interest;  that  the  orator  discontinue  his 
mil  at  law  based  on  breach  of  covenant,  and 
deliver  a  deed  of  the  premises  to  Scribner, 
wlieo  he  bad  performed  as  decreed.  It  ap- 
peared that  tluR  cause  was  heard  by  ChaneeUor 
nowell  at  chambers.  February  18,  1885,  on 
said  Scribner's  demurrer;  that  the  demurrer 
was  ovemiled,  and  the  defendant  ordered  to 
uiswer.  The  bill  alleged  that  said  Scribner.  in 
tS78,  held  a  mortgage  on  a  certain  farm  in  Roy- 
altOD,  executed  by  said  George  H.  and  Rebecca 
8.  Harvev;  that  said  Scribner  brought  his  pe- 
tition to  foreclose  said  mortg^e,  and  obtained 
a  decree  in  December,  1878,  the  Harreys  hav- 
ing one  year  to  redeem;  that  the  decree  was  re- 
corded January  13,  1880;  that  the  amount  of 
the  decree  was  $2,870.61;  that  said  Scribner 
conreyed  said  farm  to  the  orator,  March  11, 
1882,  by  deed  of  warranty,  for  the  sum  of 
12.500;  that  said  Scribner,  April  2, 1881,  leased 
■id  premises  to  said  J.  G.  Hirvey  until  the 
lit  M  the  next  January,  with  an  agreement  to 
deed  to  him  said  premises  on  payment  of  the 
•meant  of  said  decree  during  the  time  of  the 
leiae;  and  that  said  Scribner  agreed  in  writing 
to  extend  si^  lease  to  the  Ist  day  of  January, 
1888l 

The  prayer  of  the  bill  was  that  said  Scribner 
payback  the  $1,000  paid  toward  the  farm;  that 
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he  surrender  the  $1,S0O  note;  and  that  he  be  en- 
joined from  proceeding  with  the  suit  brought 
on  the  note.  An  injunction  was  issued  pursu- 
ant to  the  prayer  of  the  bill. 

Defendant  Scribner  admitted  in  his  answer 
that  he  leased  said  premises,  during  the  years 
1880  and  1681.  to  said  J.  G.  Harvey,  but  de- 
nied that  the  lease  was  renewed  or  extended 
into  any  part  of  the  year  1883.  It  appeared 
that  the  orator,  in  May,  1883,  commenced  a  suit 
for  breach  of  covenant  of  warranty  against  said 
Scribner,  and  that  said  Scribner  conaraenced 
an  action  based  on  the  $1,600  note  given  inpay- 
ment for  the  farm.  The  master  found  the  facts 
as  alleved  in  the  bill.  This  suit  was  com- 
menced June  14, 1884.  The  bill  was  dismined 
as  to  all  the  defendants  except  said  Scribner. 

The  other  facts  are  sitfflciently  stated  in  the 
opinion. 

Mr.  Georgfe  L.  Stow,  for  defendant: 

If  the  orator's  claim  as  to  the  facts  is  correct 
be  cannot  recover  in  equity,  because  be  has  an 
adequate  remedy  at  law;  that  is,  if  Scribner 
had  DO  title,  the  orator  can  prevail  in  hts  action 
for  covenant  broken,  and  defend  in  the  action 
on  the  note,  as  there  was  no  consideration. 

Barrett,  J. ,  in  Currier  v.  Hoaetnvok$,  48  Vt. 
84;  HAite  v.  Boatk.  7  Vt.  181:  Wtuhburn  v. 
Titus,  9  Vt  211 ;  Spragve  v.  Waido,  88  Vt.  189; 
Fairhaven  Marble  tft  M.  8.  Go.  v.  Adamt,  46 
Vt.  4M;  Bcutett  v.  8t.  Alban*  SoUt  Oo.  47  Vt. 
818;  Beeper  v.  Ort^,  48  Vt  9. 

The  bill  shows  that  the  Harveys  had  no  in- 
terest in  the  lease  and  agreement  when  the  suit 
was  brought.  The  clause  In  the  lease  concern- 
ing a  p(»8ible  purchase  does  not  create  an 
equity  of  redemption.  It  was  not  in  the  nature 
of  a  mortgage. 

Henry  v.  Bdl,  5  Vt  898;  Holmee  v.  Grant, 
8  Paige,  248;  OU»>er  v.  Payne,  19  Wend.  S18; 
Reading  v.  Weeton,  7  Conn.  143;  Flctgg  v.  Mann, 
14  Pick.  487;  Wing  v.  Cooper,  87  Vt  179;  4 
Kent,  Com.  188;  1  Wasbb.  Real  Prop.  475;  2 
Story,  Eq.  Jur.  1018. 

But  if  the  court  has  jurisdiction,  the  orator 
can  only  recover  damages  for  the  time  he  was 
not  allowed  to  occupy  the  premises. 

J%p6um  V.  Auld,  5  Craneh,  28S  (9  IT.  &  bk. 
8,  L.  ed.  96);  BamoM  v.  Vanee,  4  Bibb,  21fi. 

Measn.  D.  C.  Deniaon  A  Son,  for  orator: 

The  orator  never  had  possession:  he  was 
therefore  evicted  instantly,  the  premises  bdng 
in  the  possession  of  one  cfaimiug  under  a  para- 
mount title. 

Rawie,  Cov.  4th  ed.  164;  Clark  v.  Gonroe,  88 
Vt  475. 

This  eviction  is  so  absolute  Scribner  could 
not  relieve  himself  of  the  legal  effect  by  pur- 
chasing in  the  title;  for  if  he  bad  purchased  in 
the  title  it  would  not  have  so  enured  to  the  ben- 
efit of  the  orator,  without  his  consent,  as  to 
have  defeated  his  right  to  maintain  an  action 
on  the  covenants. 

Blanehard  v.  EOii,  1  Gray,  195;  Rawle. 
Cov.  42S. 

One  without  knowledge  of  any  defect  In  his 
vendor's  title  will  not  be  oompdled  to  accept  a 

doubtful  title. 

8  Cent  Rep.  888;  Rawle,  Cov.  569,  576. 

The  eviction  was  9uflB<nent  to  give  the  court 
jurisdiction, 

Rawle,  Cov.  684. 
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The  demurrer  was  properly  ovemiled. 
bill  waa  not  maltifar&us. 
Stoiy,  Eq.  PL  Red.  ed.  g  580. 


The 


Veuay,  J.,  ddivered  the  oi^nion  of  the 

court: 

The  allegatioDs  in  the  bill  come  to  this  in 
substance  and  effect:  That  the  defendant  Scrih- 
ner.  on  March  11, 1882,  pretending  to  be  sdsed 
and  possessed  of  a  farm,  barvained  and  con- 
T^ed  it  to  the  orator  by  deed  containing  the 
unud  covenants  of  a  warranty  deed,  for  the 
consideration  of  $3,600,  and  receired  $1,000  of 
the  same  and  a  note  for  the  baUnce;  that,  with- 
in a  few  days  thereafter,  the  orator  found  that 
at  the  time  of  the  converance  Scribner  bad 
leased  the  farm  to  one  Harrey  until  the  fol- 
lowing January,  and  had  agreed  to  convey  the 
same  to  him  upon  payment  of  a  certain  sum 
before  the  lease  expirea;  that  Harvey  was  then 
in  possession,  claiming  all  his  rights  under  his 
lease  and  said  agreement,  and  refused,  upon  the 
demand  of  the  orator,  to  yield  the  possession, 
and  has  retained  it  ever  since:  that  Scribner  re- 
fused to  give  possession  to  the  orator  or  return 
sold  $1,<m)  and  give  up  said  note,  and  to  re- 
ceive a  deed  from  the  orator;  that  the  orator 
Intended  to  take  immediate  possession  of  the 
premises  and  use  the  farm  for  his  own  pur- 
poses. 

Taking  these  allegations  to  be  true,  as  we 
must,  under  the  demurrer,  the  orator  was  hin- 
dered and  prevented  from  entering,  and  was 
kept  out  of  possession  one  having  a  better 
right  Although  technically  there  was  no  evic- 
tion,— ^because  eviction  means  an  entry  and  ex- 
pulsion,— yet  it  is  settled  that  on  the  covenants 
for  quiet  enjoyment,  and  a  fortiori  on  the  cov- 
enant of  warranty,  it  is  not  necessaiy  to  state 
or  prove  a  technical  eviction,  but  the  action 
mar  be  maintained  if  the  plaintiff  Is  hindered 
and  prevented,  by  any  one  having  a  better  right, 
from  entering  and  enjoying  the  premises  grant- 
ed. Park  v.  BaU$,  \9  Tt.  881;  and  see  au- 
thorities there  dted. 

The  orator  was  evicted  Instiantly  upon  taking 
his  deed. 

Rawle,  on  Covenants  for  Title,  after  citing 
and  discussing  the  authoring  concludes  his 
discussion  thus:  "  The  rule,  therefore,  as  best 
supported  by  reason  and  authori^,  would  seem 
to  be  this:  Where,  at  the  time  of  the  convey- 
ance, the  grantee  finds  the  premises  in  poss^ 
sion  of  one  claiming  under  a  paramount  title, 
the  covenant  for  quiet  enjoyment  or  of  war- 
ranty will  be  held  to  be  broken,  without  any 
other  act  on  the  part  of  either  the  grantee  or 
the  claimant;  for  the  latter  can  do  no  more  to- 
wards the  assertion  of  his  title,  and,  as  to  the 
former,  the  law  will  compel  no  one  to  commit 
a  trespass  in  order  to  establish  a  lawful  right  in 
another  action." 

The  same  author  further  says,  8d  ed.  p.  676, 
that  where  the  purchaser  has  a  present  right  to 
damages  upon  his  covenants,which  occur  when 
th^  nas  been  an  evi(^OD,  the  piia  timet  Juris- 
diction of  equity ' '  rests  on  familiar  principles. " 
Some  cases  go  further,  and  hold  tbat  an  evic- 
tion is  not  necessary,  but  Rawle  concludes  to 
the  contrary,  and  cites  the  authorities  on  page 
684. 

This  bill  was  not  carefully  drawn,  but  we 
think  it  warrants  the  construction  of  negation 
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of  knowledge  by  the  orator  of  the  incumbrance 
of  Harvey.  It  also  points  by  strong  implica- 
tion to  fnnd  In  Uie  sale  by  the  defendant.  It 
shows  a  prompt  demand  of  rescisdon  of  the 
whole  transaction  on  the  part  of  the  orator. 

We  think  the  bill  was  sufficient  to  warrant 
the  assumption  of  jurisdiction  by  tiie  court  of 
chancery. 

Another  ground  of  demunra*  was  tiiat  the 
Harveys  were  improperly  joined  as  defeodanta. 
The  demurrer  was  by  Scnbner  and  not  by  the 
Harveys,  and  was  put  on  the  ground  of  multi- 
fariousness. 

"A  demurrer  of  this  kind  will  hold  only 
when  the  orator  claims  several  matters  of  dif- 
ferent natures;  but  when  one  general  ridit  is 
claimed  by  the  bill,  though  uie  defendants 
have  separate  and  distinct  rights,  a  demurrer 
will  not  hold."  Mitf;  &  Ty^  Eq.  PI.  p.  272; 
Lewi*  V.  St,  Atbant  I.  d  ti.  Works,  50  Vt.  477, 
482,  and  cases  there  cited.  Here  the  orator 
claimed  but  one  general  and  entire  right. 

The  first  decretal  order,  overruling  the  de- 
murrer and  ordering  the  defendant  to  answer 
the  bill,  was  correct  He  might  have  insbted 
on  a  decree  In  form  and  fa)  fact  final,  and  taken 
an  appeal  therefrom;  but  instead  he  answered 
without  appeaUng  at  that  term,  and  the  cause 
in  the  usual  course  was  refored  to  a  special 
master,  and  came  up  at  a  subsequent  term  for 
hearing  on  his  report,  and  a  decree  was  thete- 
upon  passed  for  the  orator,  from  which  the  de- 
fendant Scribner  appe^ed.  We  have  treated 
the  case  as  the  defendant's  solicitor  did  in  ar- 
gument, as  though  the  bill  stood  for  considera- 
tion under  the  demurrer.  The  rule  is  that  if  a 
defendant  answers  to  any  part  of  a  bill  to 
which  he  has  demurred,  he  waives  the  benefit 
of  the  demurrer  (Mitf.  &  Ty.  Eq.  PI.  804);  and 
the  question  arises  here  whether  that  rule  does 
not  apply  to  Uils  case,  espedally  in  view  of  oar 
statute,  wherein  it  is  provided  tiiat  "a  party 
complaining  of  the  final  order  or  decree  of  the 
court  of  chancery  may,  by  a  written  motion 
filed  at  the  term  in  which  such  order  or  decree 
is  made,  appeal  therefrom,"  etc.  Rev.  Laws, 
§  771;  and  see  6om  v.  Dyke,  14  Vt  561,  and 
HaU  V.  Lamb.  88  Vt.  85. 

The  view  above  taken  of  the  bill  renders  it 
unnecessary  to  pass  on  this  question,  but  we 
state  it  simply  for  the  purpose  of  saving  that 
we  do  not  pass  upon  it  expressly  or  by  nnpli- 
cation.  The  master  reports  the  facts  as  alleged 
in  the  bill,  but  with  much  more  shar^iess 
and  completeness,  and  makes  a  case  cleariy 
for  equity  jurisdiction.  The  fraud  element  ui 
brought  out  witii  distinetaess.  Scribner,  hr 
showing  to  the  orator  the  leases  which  showed 
on  theu-  face  tbev  had  expired,  and  also  all 
right  thereunder  in  the  lessee,  unless  he  had 
made  payment  under  the  provision  for  redemp- 
tion, and  by  telling  the  orator  that  the  leases 
were  ended,  was  guilty  of  the  misrepresenta- 
tion of  a  material  fact;  and  by  omitting  to  say 
that  the  lease  bad  been  extended  and  that  the 
lessee  claimed  rights  in  the  premises,  he  was 
guilty  ,of  suppr^sion  and  concealment  of  a 
mat^al  fact.  He  must  have  known  that 
what  he  thus  said  was  false,  and  what  he 
concealed  was  misleading,  and  this  was  also 
plainly  as  to  a  matter  be  was  bound  to  disclose. 

As  against  him.  the  orator  was  ^t  upon  do 
Inquiry  by  Harvey's  posseaskni.   He  had  the 
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rieht  to  rely  on  Scribner's  repreeentations  and 
hu  covenants. 

We  find  no  error  in  the  rulinn  on  the  mo- 
tion to  recommit  the  report.  The  defendant 
filed  exceptions  to  the  report  and  moved  that  it 
he  recommitted,  and  it  was,  and  amendments 
were  made,  but  the  record  shows  no  further 
exception  or  motion  ot  ruling  of  the  chancellor 
In  that  behalf. 

Decree  t^gtrnud  and  caum  remanded. 


E.  A.  SOWLES 
«. 

H.  B.  SOULE. 

The  defendant,  a  tax  collector,  before 
Imak  stftek  was  made  diatrainable  for 
taxes  by  the  Act  of  1883,  No.U,  distrain- 
ed the  plaintiflTs  bank  Btockand  adver- 
tised it  for  sale  to  pav  another's  taxes, 
and  thereupon  the  plaintiff,  with  full 
knowledffe  of  all  the  facta,  and  in  pos- 
session of  bis  stock.  Mid  uie  taus  un- 
der proieat.  Held,  that  It  was  a  toIiui* 
tary  payment. 

(Fnnklla  FUed  Jonuair  81, 1887.) 

ASSUMPSIT.  Plea,  general  issue,  and  jus- 
tification as  collector  of  taxes  of  the  town 
of  St.  Albans  for  the year  1880.  Trial  by  court, 
September  Term,18w,FranklIn  County,  Rpyce, 
Ch.  J.,  presiding.  Judgment  tor  the  plidntlff. 
Reverted. 

It  appeared  that  defendant  was  collector  of 
taxes  during  the  year  1680,  and  as  such  had  a 
warrant  for  the  collection  ot  taxes  against 
Henry  L.  Bowles,  trustee.  The  defeodant 
wrote  said  Henry  L.  Sowles,  demanding  pay- 
ment of  the  taxes,  and  he  replied,  denying  that 
he  had  any  property  in  St.  Albans,  and  refused 
to  pay  tbem. 

Some  time  previous  to  the  Ist  day  of  April 
(property  Is  set  to  the  party  who  owns  it  on  this 
day)  the  plaintiff  transferred  200  shares  of  bank 
stock,  that  then  stood  In  his  name,  to  said  Henry 
L.  Sowles,  trustee,  without  his  knowledge;  and 
sometime  before  May  1,  1880,  said  bank  stock 
was  transferred  back  to  the  plaintiff.  Said 
stock  stood  in  the  name  of  Henry  L.  Sowles, 
trustee,  on  April  1,  1880,  and  was  set  in  the 
list  to  him  as  trustee ;  and  said  taxes  were  as- 
sessed oa  that  list.  After  the  stock  waa  trans- 
ferred back  to  the  plaintiff,  the  defendant  de- 
manded the  taxes  of  him;  and  upon  his  refusal 
to  pay  them,  he  distrained  200  shares  of  the 
stock  as  the  property  of  the  plaintiff,  and  ad- 
vertised the  same  for  sale,  wimout  taking  pos- 
session of  the  stock.  Before  sale  plaintiff  paid 
said  taxes  and  collection  fees  under  protest,  and 
notified  the  defendant  at  the  time  that  he  should 
endeavor  to  collect  the  money  back,  and  tle- 
manded  it,  and  brought  this  suit  to  recover  the 
amount  so  roid. 

Meetre.  wUaon  A  Hall,  and  F.  W.  Me- 
Oettriek,  for  defendant: 

To  recover,  it  was  necessary  to  show  that  the 
taxes  were  illegal,  and  that  the  payment  was 
not  Toluntaiy. 

Cooley,  Tax.  565 ;  Jfenrp  v.  meeter,  15  Vt. 
470;  Shaw,  Ch.  J.,  in  Wrig/it  t.  Button,  9  Cush. 

TT. 
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341 ;  Oanal  Co.  v.  Boekhtgham,  87  Vt.  ttSB ; 
Bri^Y.  Whipple,  7  Vt.  31. 

The  payment  was  voluntary.  The  plainttff 
paid  with  full  knowledge  of  tdl  the  facts, 

Ckraley.Tax.  p.  067;  4  Wait,  Act. &Def.  498; 
Forbet  V.  Apptetont  S  Cnsh.  110 ;  Preston  v. 
Botton,  13  Pick.  18 ;  Bo^on  d  8.  Olase  do.  t. 
SoePm.  4  Met  188. 

When  one's  property  Is  assessed  to  a  stranger, 
and  the  owner  pays  the  tax  to  prevent  a  sale 
by  a  tax  collector,  such  payment  is  voluntary. 

BueknaU  v.  Starp,  46  Cal.  080;  Mays  v.  Cin- 
cinnati, 1  Ohio  St.  368 :  Bmmagim  v.  TiUing- 
hatt,  18  Cal.  365;  BeeondUniteraalittBo^^Y. 
Providence,  6  R  T.  380. 

So  when  one  pays  taxes  on  properlr  not  tax- 
able, under  protest,  the  taxes  cannot  be  recov- 
ered back. 

Phillips  V.  Jeff'erton  Go.  5  Kan.  417. 

There  must  be  actual  coercion,  duress,  or 
fraud,  although  there  was  a  protest 

4  Wait,  Act.  &  Def.  495. 

The  distraint  was  void. 

Barnes  v.  SiOl,  06  Vt.  430;  Mpes  v.  Ram"- 
hill,  11  Cush.  840. 

When  there  is  no  bad  faith  nor  undue  ad- 
vantage taken,  and  one,  with  full  knowl^ge  of 
the  facts,  pays  money,  he  cannot  recover  It 
back,  although  legal  proceedings  are  com- 
menced to  enforce  payment. 

Taggart  v.  Bice,  tl  Vt.  47.  51 ;  CotweU  v. 
Ptden,  8  Watts,  837;  aartaOi  v.  Horton,  88  Vt. 
874. 

Mr.  E.  A.  Sowles.  for  plaintiff,  pro  m. 

When  money  is  paid  without  a  sufficient  con- 
sideration to  avoid  the  sate  of  one's  goods,  as- 
sumpsit will  lie  to  recover  It. 

Sheldon  v.  South  School  District.  34  Conn.  93; 
State  Timnage  Tax  Cases,  13  Wall,  204  (79  U. 
8.  bk.  30,  L.  ed.  870);  106  Mass.  13. 

When  money  is  paid  under  an  illes^  demand, 
colore  officii,  the  payment  is  not  voluntary. 

BteeU  V.  Williams,  8  Welsh.  H.  &  Q.  m. 

It  la  sufficient  if  the  officer  demands  payment 
and  manifests  an  intention  to  enforce  orflection 
by  seizure,  or  Is  about  to  seize  the  property  by 
process. 

Pareher  v.  Marathon  Co.  62  Wis.  888;  9 
Smith,  Lead.  Cas.  4S6. 

It  suffices  if  the  payment  is  caused  on  the  one 
part  by  an  Illegal  demand,  and  made  on  the 
other  part  reluctantly  or  in  consequence  of  that 
illegality,  and  without  being  able  to  regain  pos- 
session of  his  property— except  by  submitting 
to  payment. 

Co.  V.  XTnited  Slates,  111  U.  6.  39  (Bk. 
38,  L.  ed.  348);  Beekmth  v.  Prisbie,  83  Vt.  559. 

Teasey*  J.,  delivered  the  opinion  of  the 
court: 

If  the  payment  by  the  plaintiff  was  voluntary 
in  legal  sense  he  cannot  recover.  It  was  held 
by  this  court  in  Bama  v.  HaU,  05  Vt.  420,  that 
Innk  stock  could  not  be  legally  taksa  and  sold 
on  a  tax  warrant,  on  the  ground  that  It  was  per- 
sonal property  of  such  character  and  was  so 
situated  that  actual  possession  could  not  be 
taken,  and  that  there  was  no  statutory  provi- 
sion for  distraining  the  same  by  leaving  a  copy 
in  the  town  clerk's  office  or  elsewhere.  If, 
therefore,  the  defendant  had  had  a  tax  against 
the  plaintiff,  which  he  had  not.  be  could  not 
have  taken  and  sold  his  bank  stock  on  a  tax 
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warrant.   The  defendant  had  no  poesesston  of 

the  300  shares.  A  sale  hy  the  defendant  would 
therefore  have  been  utterly  void  In  legal  effect. 
Theplaintiff's  possession  had  not  been  disturbed, 
and  the  threatened  sale  would  not  have  dis- 
turbed the  plaintifi*s  title.  Knowing  all  the 
facts  and  charged  with  knowledge  of  the  law, 
the  plaintiff  made  the  payment.  "  If  the  pay- 
ment U  caused  on  the  one  part  by  an  fllegnl  de- 
mand,andmadeon  the  other  part  reluctantly  and 
in  consequence  of  that  Ule^Iity,  and  without 
being  able  to  regain  or  retam  possession  of  the 
property  except  by  aubnutting  to  the  payment," 
then  it  is  compulsory  and  not  voluntary.  Max- 
ofll  V.  Qritaold.  10  How.  242  [51  U.  S.  bk.  18, 
L.  ed.  4051;  ffarmong  v.  Bingham,  8  Kem.  M; 
AatUjf  V.  ReynoldM,  2  Strange.  916. 

The  defendant  had  no  advantage  over  the 
plaintiff.  Where  the  parties  stand  on  an  equal 
Tooting,  then  there  is  the  free  exercise  of  will, 
and  compromise  or  payment  is  voluntaiy  and 
binding.   Beekwith  v.  mAie,  83  Vt  650. 

It  fa  not  akme  the  Ulegalltj  of  the  demand 
paid  that  constitutes  grouod  for  relief.  There 
must  be,  in  addition,  some  compulsion  or  co- 
ercion attending  its  a.ssertion,  1^  the  actual  or 
threatened  exercise  of  power  possessed,  or  sup- 
posed to  be  possessed,  by  tbe  other  party,  from 
which  the  party  making  tbe  payment  has  no 
other  means  of  imme(»ite  relief  ttian  by  ad- 
vancing the  money. 

In  May$  v.  OinHtknaH,  1  Ohio  8t.  268,  the 
court  says  this:  "A  payment  of  money  upon  w 
ille^  or  unjust  demand,  where  thepu^y  is  ad- 


vised of  all  the  foots,  can  only  be  oHuiderad 

involuntary  when  it  is  made  to  procure  the  re- 
lease of  the  person  or  property  of  the  party  from 
detention,  or  when  the  other  party  is  armed 
with  apparent  authority  to  seize  upon  either, 
and  the  payment  is  made  to  prevent  it."  To 
thesame purport  KnPMte*v.  Applet0n,tOa^ 
115  :  Brurruigim  T.  TOUmihtut,  18  C^L  995% 
Bueknall  v.  Story,  46  Cal.  589,  and  many  other 
cases. 

Shaw,  Ch.  J.,  in  Wngltt  v.  Bottm,  9  Cosh. 
238, 241,  states  the  proposition  thus:  "TlieMily 
ground  upon  which  a  party  is  allowed  to  pay  a 
tax  or  assessment  under  protest,  and  afterwards 
maintain  an  action  to  recover  it  back,  is  when 
the  tax  was  wholly  void,  a  mere  nullity;  when 
a  party  can  have  no  action  or  take  no  appeal, 
and,  when  the  collector  appears  with  his  war- 
rant, he  must  pay  or  have  his  person  arrested 
or  property  taken,  then  he  Mys  underaroedes 
of  duress."  See  Noye$  v.  HatxrhiU,  11  Cosh. 
888. 

The  plaintiff  did  not  iMy  or  have  to  pay,  to 
save  either  person  or  property  from  being  taken 
or  dettioed.  Although  the  tax  was  not  assessed 
against  tbe  plaintiff  but  a^nst  his  trustee,  and 
therefore  was  void  as  against  the  plaintiff,  yet 
it  is  easy  to  see  why  he  should  pay  it,  and  why 
he  prolmbly  did  pay  it. 

We  fail  to  see  how  this  payment  can  be  treated 
other  than  purely  voluntary, 

Jiidgme^  r&xnedt  and  judgment  /or  tht  da- 
femlantfor  0M(«. 


Nora.— iteeowrylMefto/aieiMlta'opafd.  Avol- 
untary  paymfltit  of  a  tax  la  not  reooverable  haok, 
when  pud  with  full  knowledge  of  all  the  fkots. 
RalBler  v.  Athens,  66  Ala.  198:  Cahaba  v.  BumMt, 
M  Ala.  400;  PeterborouiAi  v.  Lanoaster,  U  N.  B. 


The  p«rm«ntof  aaaBseasment  whlob  IslUesaland 
void,  will  tw  regarded  as  voluntarr,  and  not  recov- 
erable tanSk,  even  If  paid  under  protest  after  a 
threatened  sale.  De  Bakm  v.  Ouillo.  BS  O&l.  478; 
Buoknall  v.  Storr,  46  Cal.See.  Bbane  v.  St.  Paul,  26 
Ulnn.  513:  PoweU  v.  St.  Crolz  Co.  46  Wis.  m ; 
Ha7orv..LeffBniian,4aill,485;  FhlUlps v.  Jefferson 
Co.  5Kan8.4U;  Wabaunwe  Co.  v.  Walter.  8  Kuis. 
436 :  Kansas  Pa&B.  Co.  v.Wjrandotte  Oo.l6Kans. 
W;  BaHroad  Co.  v.Comrs.  OS  U.  a  BIB  (Bk.  26,  L. 
ed.  197);  Lambom  v.  Comrs.  97  U.  8. 181  (Bk.  M,  1.. 
ed.aS7). 

ApsTmentlB  not (xmpulsory  beoause  made  un- 
der a  tnreat,expreflB  or  uuplied^  that  the  legal  reme- 
dies for  its  enforoemeot  wfll  be  resorted  to.  Tay- 
lor V.  Board  of  Health,  81  Pa.  78. 

A  tax  paid  br  reason  of  threats  or  apiwebenslon  of 
the  lev7of  distress  warrants  oaimot  on  this  ground 
be  reoovered  back,  although  the  levy  and  tax  were 
tlleiial.  Lea  V.  Hemphts, »  Bazt.  loa  SeeDePrem- 
enr  v.  Austin,  68  CU.  8BQ. 

So  a  mere  tareatof  an  offloer having  no  authori^ 
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otherwise  to  compel  pajments  than  by  sale  of  tho 
nroperbr  would  not  rmider  tiie  parment  Invohm- 
tarr.  Sonoma  Go.  Tax  Oase,  18  Fed.  Hep.  7VL  De- 
troit V.  UBrtln.84  Hisb.  178. 

Such  a  threat  Is  idle  and  does  not  ooostltnte  ooer- 
alon.VIUIanisv.CoroOTan.460al.mL  SoofaHireat 
tostopahaokunlen  tbe  liomae  was  paid  (Jaeksoa 
V.  Newman.  88  Hiss.  886);  whUe  iB  the  same  State  It 
was  held  fn  Vloksburg  v.  Butler,  U  Hiss.  72,  that  a 
threat  to  the  taxpayer  to  olosenphls  shop  Is  not 
Bufflcient  to  render  the  payment  Involontarjr. 

Tuxes  paid  under  protest.  It  iUegsIljr  iwnMnil. 
may  be  recovered  baok.  Erakinev.  van  Andale, 
UWall.  7S  (88  U.  S.  bk.  St,  L.  ed.  lO);  AtweU  v.  Zeluff, 
»Hloh.lU;  North  UaroUnaB.B. Co.  v.AlamaDoe 
ComrB.nN.C.4:  Steidum  v.  Damels,27  Ohio  A. 
m;  West  V.  Tel  Go.  v.  Ifarer,  m  Ohio  St.  OSl : 
Welker  v.  Potter,  18  Ohio  St.  86;  Cade  v.  Perria. 
14  S.  a  li  Hersey  t.  Supervtoois,  87  Wis.  76; 
Hanh  v.  Supervisors,  U  Wis.  sOi;  Farcher  v. 
Marathon  Oo.K  Wis.  888;  Powell  v.SLCroU  Co. 
46  Wis.  810;  Galveston  Oas  Co.  v.  Qalvestoo  Co.  U 
Tex.  887. 

A  protest  canzKxt  alone  change  what  would  other- 
wise he  a  voluntarr  payment  Into  an  lavolontary 
one,or  change  the  rights  of  the  jiartleSk  Sonoma 
CoTTaz  Case,  18  Fed.  Rep.  781 :  De&olt  v.  Martta. 
81Hloh.l78. 
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MAINK 

SUFRBHE  JUBIOEAL  COUBT. 


Pnmds  8.  FROST  a  al. 

9. 

Charles  E.  UBBT  et  at. 

1.  The  eMcmtor  or  administrator  of  an 
InaolTent  e«t»t«  Is  the  proper  party  to 
maintain  an  action  fbr  the  recovery  of 

Sropertr  eonv^edby  the  deceased  in 
rand  of  his  creditors. 

2.  A  portion  of  the  creditors  cannot 
maintain  an  action  for  the  recovery  of 
such  property  for  their  own  benefit. 
Whether  they  could  for  the  benefit  of  all 
tiie  creditors  where  the  administrator 
refused  to  bring  snoh  an  action,  quare. 

(Cmnb^and — Deolded  Fsbnuur  8, 1B87.) 

ON  exceptions  by  the  plaiutiffs.  Overruled. 
The  points  are  ^ven  in  the  opinion. 
Memrt.  Frank  As  I*arrabee>  Tor  plalntiflB: 
Where  a  debtor  has  conveyed  away  real 
estate  in  fraud  of  his  creditors,  the  creditors 
must  first  obtain  judgments,  and  levy  on  said 
real  estate  before  they  can  resort  to  equity  to 
set  aside  said  conveyance. 

Biaie  V.  Whitney,  W  Htm.  17;  WtMvr  v. 
(Xark,  20  He.  818;  WebtUr  v.  Whitney,  35  Me, 
837;  Taylor  v.  Bobijuon,  7  Allen,  25S. 

Where  a  debtor  has  paid  for  real  estate  con- 
veyed by  a  third  party  to  his  wife  or  otherthird 
party  in  fraud  of  his  creditors,  the  creditors 
must  obtidn  judgment  on  their  claims,  but  need 
not  levy  on  said  real  estate  previous  to  bring- 
log  tbdr  bill  in  equity, 

■  Coreii  V.  Oreene,  6i  He.  114;  Uoaibuy  v. 
Mason,  48  Me.  178. 

Where  personal  estate  has  been  ^ven  by  a 
debtor  in  iraud  of  creditors,  the  administrator 
of  the  deceased  debtor  may  maintain  assumpsit 
against  fraudulent  donee  to  recover  value  of 
same. 

MeLecm  v.  Week$.  81  He.  880;  B.  C.  6S  He. 

4ia 

Where  real  estate  or  personal  estate  baa  been 
conveyed  in  fraud  of  creditors,  the  administra- 
tor could  not  muintaiD  a  bill  in  equity  arainst 
grantee  or  donee  unless  the  claims  of  creaitors 
bad  first  been  reduced  to  judgment  or  proved 
before  commisBlonera  in  insolvenOT'. 

Fletcher  v.  Hotmee,  40  Me.  866;  CcuiceU  v. 
Ouwea,  36  Me.  m. 

But  in  none  of  the  decisions  in  this  State  has 
a  bill  in  equity  by  an  executor  or  administra- 
tor to  set  aside  a  fraudulent  conveyance  of  real 
estate  by  the  deceased  debtor  been  maintMned; 
tkuwell  V.  CMteeU.  28  Me.  233,  where  bill  was 
dismissed*  being  the  only  tmae  presented  to  the 
court. 

In  PuMfer  V.  TTaterman,  78  Me.  341,  it  was 
held  thatttMprovisioDsof  Rev.  Stat,  chap.  113, 
g  68,  apply  to  fraudulent  conveyances  of  real 
estate,  and  that  a  creditor  of  a  deceased  debtor 
could  recover  double  the  amount  of  his  claim 
against  fraudulent  grantee,  without  having  re- 
duced bis  claim  to  a  Judgment,  or  proved  it 
before  commisslonere. 

In  Fbtotmr  v.  KimaUj/,  7  Reporter,  766,  the 
court  says:  "Fraud  is  one  of  the  recognized 
subjects  of  equity  jurisprudence.  *  *  *  As  a 
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rule  courts  of  equity  have  jurisdiction  to  relieve 
against  every  fepecies  of  fraud.  *  *  *  It  Is 
espedally  adapted  to  this  class  of  cases." 

Bee  also  Bump,  Fr.  Conv.  8d  ed.  p.  S40; 
Dunn  V.  Murt,  1  Cent.  Bep  8B. 

In  Hagan  v.  Walker,  14  How.  33  (55  U.  8. 
bk.  14,  L.  ed.  S14),  the  court  says:  "We  are  of 
opinion  that  this  case  is  not  to  be  treated  as  an 
application  by  a  judgment  creditor  for  the 
exercise  of  the  ancillary  jurisdiction  of  the 
court,  to  aid  him  in  executing  legal  process, 
but  comes  under  a  head  of  original  jurisdiction 
in  equi^.  It  is  a  bill  by  a  creditor  of  a  de- 
ceased debtor  against  the  administrator  and  a 
party  who  is  fraudulently  holding  all  of  the 
property  of  the  deceased,  which  in  equity  should 
be  applied  in  payment  of  this  debt." 

In  Kennedy  V.  CreeweU,  101  U.  8.  646,646(Bk. 
25,  L.  ed.  1075)  the  court  says:  "The  author- 
ities are  abundsnt  and  wdl  settled  that  a  credi- 
tor of  a  deceased  person  has  a  right  to  go  into 
a  court  of  equity  for  a  discovery  of  assets  and 
the  payment  of  his  debt." 

In  66  U.  8.  bk.  17,  L.  ed.  564,  note  at  bottom 
of  page,  is  the  following:  "Creditors  of  a  de- 
ceased person  may  come  into  a  court  of  equity 
and  ask  to  reach  the  property  belonging  to  his 
estate,  for  the  satisfaction  of  their  claims,  with- 
out haviog  previously  established  the  amount 
of  their  debts  by  jud^pnent  at  law,  particularly 
where  estate  is  insolvent  and  debt  could  not  lie 
paid  in  ordinarycourse  of  administration;"  and 
the  following  authorities  are  cited  in  support 
of  same: 

OiTutt  V.  Kins,  1  Mac&rtbur,  813;  Whitney 
V.  KimbaU,  4  Ind.  546;  Stem  v.  Hoagland.  89 
ni.  264;  HoUy.  Joiner,  1 S.  C.  186;  Bay^.Gx^, 
81  111.  SS6. 

As  to  right  of  creditors  to  j(Hn  in  one  bill  we 
cite  followiDg  cases: 

Bump,  Fr.  Conv.  8d  ed.  647;  Brinkerhoffv. 
Brottn,  6  Johns.  Cb.  152;  Briely  v.  Staley,  35 
Am.  Dec.  808;  Earned  v.  Lyde.  1  Paige,  687; 
Olarkitm  v.  DePiyeter,  8  Vtdge,  830;  Btory.  £q. 
PI.  %%  286,  581,  587. 

In  Chamnan  v.  Banker,  1S8  Mass.  478,  where 
two  creditors  joined  in  a  bill  under  Oen.  Stat. 
118  (now  151)  chap.  11,  g  3,  to  reach  property 
that  could  not  be  come  at  to  be  attached,  etc., 
the  court  dismissed  the  bill  on  two  grounds 
apparently;  one  being  that  it  appeared  on  the 
face  of  tiie  bill  that  there  were  ten  oeditors,  of 
wfatna  two  only  signed  the  bill. 

Section  6— X  of  our  statute  reads  the  same 
as  the  Massachusetts, viz. :  "Bills  by  creditors;" 
but  on  examining  the  original  enactments  (Stat. 
1876,  chap.  101;  1877,  chap.  168;  and  1888, 
chap.  169),  we  find  that  they  read  in  each 
instance,  "By  a  creditor  or  creditors,"  thus 
giving  without  any  question  the  right  to  one  or 
more  to  take  advantage  of  tbe  provisions  there- 
of; so  that  tbe  decision  in  138  Haas.  478,  is  no 
authority  whatever  for  the  guidance  of  this 
court  in  tbe  construction  of  our  statute. 

As  to  joinder  of  administrator  as  party  de- 
fendant we  cite  Dunnv.  Murt,  ICent.  Rep.  86. 

In  Ou/an  v.  Walker.  14  How.  39  (65  U.  S. 
bk.  14,  L.  ed.  813X  the  court  says:  "A  court 
of  ecpity  has  jurudictiou  of  a  bfl]  against  the 
administrator  of  a  deceased  debtor  and  a  perscm 
to  whom  real  and  personal  property  was  cm- 
veyed  by  the  deceased  debtor  for  the  purpose 
of  defiwiding  cndltors." 
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InKennedp  v.  Oravxll,  101  tJ.  8.  641  (Bk.  26, 
L.  ed.  107-5),  bill  by  creditor  against  executor 
and  devisees  for  discoveir  was  siistained.  To 
the  same  point  we  cite  tue  case  reported  in  35 
Am.  Rep.  678  (54  Ala.  277), 

That  tbe  administrator  had  no  statute  power 
In  this  State  to  resort  to  equity  to  reach  real 
estate  conveyed  by  the  deceased  debtor,  pre- 
vious to  the  recent  equity  statutes,  there  can  be 
no  question;  and  that  this  power  did  not  exist 
by  virtue  of  general  equity  jurisdiction,  although 
othOTvise  intimated  in  Vctsmll  v.  Ckmodl,^ 
Me.  383,  we  dte  tbe  following:— 

Peadee  v.  Barney,  1  D.  Chip.  (Vt.)  881.  case 
reported  fai  6  Am.  Dec.  748;  also  Martin  v. 
MdTtin,  1  Vt.  91. 

In  Crotby  v.  De  Orafenreid,  19  Ga.  290,  the 
court  says:  "The  creditors  have  no  title  to  the 
property,  but  a  right  to  subject  it  to  the  pay- 
ment of  their  debts.  Tlie  executor  cannot 
therefore  be  trustee  of  this  property  any  more 
than  his  testator  could  if  living.  The  executor 
cannot  have  more  rlgbta  than  tbe  testator  bad. 
Besides,  the  court  says,  the  creditors  have  an 
ample  remedy,  one  in  fact  better,  more  direct, 
and  less  expensive  than  to  allow  the  executor 
to  recover  for  them." 

See  also  35  Am.  Rep.  678;  Meing't  Heira  v. 
Handl^§  Ben.  4  LHt.  (Ky.)  846  (S^;  Partee  v. 
Mathm»,  58  Hiss.  140;  BtdheY.  make,  68  Miss. 
183;  Loomitv.  Tift,  16  Barb.  645;  Bump,  Fr. 
Couv.  8d  ed.  444,  446,  2d  ed.  488.  Bee  Mass. 
Pub.  Stat.  chap.  151,  §  3;  chap.  11,  §§  3,  4; 
Rev.  Stat.  chap.  77.  §  fl,— X.  &  XI. 

Section  8  in  the  Massachusetts  statute  is 
embraced  in  last  part  of  sec.  6— X,  of  the 
Mafaie  Stat. 

We  cite  the  following  Massachusetts  deci- 
aioiiB  as  construing  above  statutes,  in  addition  to 
the  authorities  annotated  under  said  sections  in 
the  Revision  of  1882:— 

Bretnihan  v.  Sheehan,  126  Mass.  11;  Barry 
v.  Abbot,  100  Mass.  896;  Tveker  v.  McDonald, 
105  Mass.  433;  Orompbm  v.  Anthony,  18  Allen. 
86,  87;  WeUh  v.  WtMi,  105  Maaa.  m-,  Parker 
T.  Ftagg,  137  Mass.  38. 

That  tbe  fraudulent  grantee  is  sufficiently 
protected  see  Pul*ifer  t.  Wattrman,  7S  Me. 
241,  242. 

Meaart.  Holmea  At  Pi^vob*  for  Charles 
E.  Libby,  respondent: 

This  bill  cannot  be  considered  as  what  was 
formerly  known  as  a  creditors'  bill,  inasmuch 
as  neitber  of  the  complainants  has  in  any  way 
established  hit  claim  at  law,  or  exhausted  his 
remedy  at  law,  or,  what  is  Uie  same  thing,  it 
being  upon  demuiier.  there  is  no  allegation  of 
any  such  thing.  Such  an  allegation,  together 
with  an  issuance  of  an  execution,  is  an  essential 
averment  for  tbe  purpose  of  bringing  a  general 
creditors*  bill.  We  do  not  now  refer  to  any  of 
the  more  modem  applications  of  equity  by  the 
individual  creditor,  in  the  nature  of  an  equit- 
able trustee  process,  which  are  scmietimes  loose- 
ly termed  creditors'  bills. 

Baxter  v.  Moaea,  T7  Me.  465. 

"Tbe  Legislature  thus  having  provided  a 
mode  by  which  insolvent  estates  may  be  settled, 
and  all  just  claims  against  the  same  paid  to  the 
full  extent  of  the  means  which  can  be  applied 
for  the  purpose,  and  those  imvisions  bemg  in- 
tended to  secure  perfectly  the  whole  object,  and 
to  afford  all  the  relief  wmch  can  be  d^uanded 
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in  any  form  and  of  any  tribune,  creditors  can- 
not be  allowed  to  assume  that  the  mode  so  pro- 
vided is  unsatiafactory.and  can  therefore  bedii- 
r^;arded ,  and  resort  be  made  to  a  court  of  eqni^ 
for  relief  by  proceedings  not  contemidated 
the  statute. 

CameU  v.  GaatoeH,  28  Me.  3S2,  236. 

In  connection  wittk  this,  the  power  of  the  id- 
ministrator  to  sell  any  property  conveyed  by 
his  intestate  in  fraud  of  creditors;  the  power  to 
secure  his  removal,  if  he  should  not  perform 
his  duty,  and  the  appointment  of  another 
may  be  one  of  the  verycreditoraclaimingsnd 
sale  to  be  void,  existing  then  as  now,  are  bkd- 
tioned  as  affording  the  "  plain,  adequate,  and 
complete  remedy  at  law,"  the  phrase  which  ii 
used  by  way  of  exclusion  to  give  this  court  ibe 
fullest  equity  Jurisdiction  it  has  now. 

Rev.  Stat.  1841,  chap.  113,  g  81 ;  chap.  71. 
§23. 

And  alt  this  to  enable  the  administnlor  to 
complain  in  equity  for  all  concerned. 

FleU^  v.  Holmea.  40  Me.  861 

In  1876  was  enacted  the  statute  whick  k, 
known  as  the  "  equitable  trustee  "  law,  whkb 
has  been  twice  amended,  and  the  last  anuod- 
ment  inconxwated  into  the  present  Rerised  flist 
utes. 

Laws  1876,  chap.  101;  Laws  1877,  diap^  150; 
Laws  1883,  chap.  169 ;  Rev.  Stat  1883.  dtap. 
77,  S  6,  cl.  10. 

It  will  no  doubt  be  claimed  that  the  words. 
"In  bills  in  equity  by  creditors  to  reach  and 
apply  in  payment  of  a  debt  *  *  »  aovprcwertj 
or  interest  conveyed  in  fraud  of  creduora,  cm 
tained  in  clause  10,  confer  e(^uily  jariadicticB 
in  this  case.   We  tfaink  it  plain  tbej  do  not 

It  is  triie  that  this  section  has  becmhddtiott 
in  Massachusetts  and  Maine  to  Ue  vithODtanf 

riviouB  exhaustion  of  remedies  at  law,  bat  it 
equally  held  that  it  la  an  equitable  trostte 
process  single  creditor  against  a  debtor  and 
a  third  person  who  has  such  debtor's  propenr 
in  bis  bands,  which  is  attached  thereto ;  pro 
Tided  that  it  be  not  exempt  from  attachmgnt,  cr 
within  reach  of  legal  process. 

Domidi  v.  Portland  &  0.  R.  R.  Co.  78  Me. 
567-570;  f>omcfon  v.  ^ntAony,  IS  Allen.SS-ST; 
Phetiixx  Ina.  Co.  v.  Abbott,  137  Mass.  55a 

Real  estate  conveyed  by  a  debtor  in  frand  ot 
his  creditors  may  be  levied  on  uhder  an  execo- 
tion,  and  therefore  may  be  attached;  daartyi 
full,  adequate,  and  complete  remedy  at  kw. 

Rev.  Stat  chap.  76,  ^  14;  chap.  81.  S  51; 
Taylor  v.  BobinJion,  7  Allen,  358;  Legro  t.  Lari. 
10  Me.  161;  HaUv.  Handa,  62  Me.  855. 

This  court  has  held  that  clause  11  of  cb^k 
77,  ^  6,  of  the  Revised  Statute,  providfaig  js- 
risdiction  in  equity  "  l>i  >11  otho-  cases  wnerr 
there  is  not  a  plain,  adequate,  and  compJe« 
remedy  at  law"  is  the  limit  of  equi^  juiisdie- 
tion ;  citing  Laws  1877.  chap.  176,  contain- 
ing the  woms  quoted  from  aanae  10  of  said 
6,  and  amended  hv  Laws  1888,  cfaapi  1* 
(without,  however,  affecting  that  piut  of  Lan 
1878,  fi  158),  and,  as  amended,  now  iDConx*- 
rated  in  the  Revised  Statutes  as  a  part  of  danar 
10;  and  this  dednon  was  in  a  case  arisim;  npoe 
a  charter-partr  executed  after  the  enactmant  of 
tbe  l)Ht  part  of  clause  10. 
JJayden  v.  Wkitmore,  74  Me.  280-284. 
Hor  can  any  artion  be  commoiced  after  the 
InBolTeocy,  except  a  preferred  ddn.  sad  tp 
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tnaiatain  the  equiiAble  process,  an  action  in 
■vhidi  the  creditor's  debt  is  proved  anlnst  the 
lebtor  <in  this  case  agtdnst  his  estat^  is  abso- 

utely  essential,  although  a  trustee  process. 

Rev.  SUt.  chap.  66.  §  18;  Marttn  v.  Abbott, 
i  Ue.  S33;  Wilmarth  v.  Riekmond,  11  Cusb. 

If  at  law  these  two  creditors  could  not  join 
n  one  writ,  they  cannot  under  the  "equitable 
nistee  process"  unite  in  a  single  bill.  It  is  a 
ni^foinaer,  and  this  defect  is  plain  upon  the 
'Aceof  the  bill,  and  therefore  included  under  the 
rvneral  part  of  our  demurrer. 

Chapman  t.  Banker  A  T.  Puh.  Co.  138  Mass. 
173;  Bump,  Ft.  Conv.  556. 

We  desire  to  make  a  few  comments  upon 
lues  cited  below  for  complainants. 

Mass.  Pub.  Stat.  chap.  151.  §  3. 

The  only  case  cited  in  the  margin  says  an  at- 
.acbment  might  have  been  made,  but  the  die- 
:uf»  in  that  case  supposed  a  case  of  buikruptcy 
where  the  debtor  was  alive,  and  said  that  no 
ien  existed  without  a  judgment  at  taw,  and  at 
least  an  execution  issued  was  necessary  for  a 
lien  on  lands  conveyed  in  fraud  of  creditors. 

Fouler  v.  KiaffOey,  7  Rep.  756. 

This  case  was  from  PennsylTania  and  arose 
ander  a  local  statute  which  provided,  as  stated 
in  the  opinion,  that  "at  the  moment  he  (the 
debtor)  died  bis  creditors  of  all  classes  became 
lien  creditors  upou  bis  real  estate  for  five  years 
sfter  his  death. '   We  have  no  such  statute. 

Barry  v.  A^,  100  Mass.  896,  only  holds 
that  the  equitable  trustee  process  lies  without 
j^^^ment  first  being  obtained,  which  is  not  de- 

Vbe  administrator  is  not  bound  by  s  fraudu< 
lent  conveyance  by  this  intestate  as  was  for- 
merly, and  in  some  States  Is  now,  held  in  many 
(-ases  under  a  statute. 

CamoeU  v.  CatreeU,  38  Me.  445,  note  (1). 

Dunn  V.  Murt,  1  Cent.  Bep.  86,  was  a  case 
from  the  District  of  Columbia,  where  no  ad- 
ministration had  been  granted  for  want  of  per- 
sonal property  suffldent  therefor.  It  also,  in 
another  part,  in  deciding  that  no  preliminary 
judgment  was  required,  cites  Bump,  Fr.  Conv. 

51«  (3d  ed.  p.  540). 

Otffan  v.  Walker,  14  How.  2Q  (55  U.  B.  bk. 
14,  L.  ed.  813).  wasabill  inequity,  aftera judg- 
ment, when  ihe  fraudulent  grantee  of  all  the 
property  held  it  under  a  secret  trust  in  fraud  of 
creditors,  insisted  on  retaining  it  to  his  own 
use,  and  a  failure  of  the  administrator  to  pro- 
ceed against  him  for  about  two  years,  who  re- 
sisted the  bill  undertbe  Statute  of  Limitations, 
— and  upon  these  grounds  and  various  other 
matters,  none  of  which  exist  here,  the  court  up- 
held tiiebiU. 

The  note  to  Jonet  v.  Oreen.  68  IT.  S.  bk.  17, 
Ij.  ed.  658,  supports  the  views  of  the  complain- 
ants only  in  the  fifth  par^praph, where nocases 
are  cited  from  Maine  and  Massachusetts,  and 
one  is  from  the  District  of  Columbia,  where,  as 
we  have  seen,  the  law  differs  from  ours. 

Battle  V.  BHd,  14  Rep.  681,  is  a  mere  note  of 
a  case  from  Alabama  (the  origin  of  Hagan  v. 
y?if<fer),  where  it  seems  the  creditors  of  a  de- 
<»ued  debtor  can  proceed  against  a  fraudulent 
t^ntee  only  when  his  estate  is  insolvent. 

Jeiiimm  V.  Pov^t,  14  Rep.  514,  was  a  bill  In 
i-qni^  to  ai^ly  to  complainant's  debt  proper^ 
in  defendant's  hands  by  fraudulent  convey- 


ance.  Theoourtsays:  "No administrator oould 
have  been  appointed,"  and  dies  KtitiMSa  t. 
Oretwil,  101  U.  S.  641  (Bk.  26.  L.  ed.  iOT6),- 
and  Gate  v.  Beauregard,  101 U.  B.  688  (Bk.  3S, 
L.  ed.  1004). 

Loomit  V.  Tifft,  16  Barb.  641.  rests  upt^i  New 
York  law  that  a  suit  against  the  administrator 
would  avail  nothing,  and  that  he  could  not  un- 
der the  New  York  statutes  sell  the  real  estate. 

Kennedy  v.  Oremoell,  cited  in  John^n  v.  P&w- 
en,  aupra,  aside  from  the  question  of  pleadings, 
holds  only  that  a  creditor  may  go  into  equny 
for  a  discovery  and  payment  of  debts,  and  once 
the  case  is  there,  he  has  his  full  remedy. 

Case  T.  Beauregard,  cited  In  same  case  above, 
holds  that  when  a  creditor  has  a  trust  in  bis  fa- 
vor or  a  lien  on  the  property,  he  may  go  into 
equi^  without  exhausting  Icwal  remedies,  and 
that,  therefore,  that  case  was  Doond  by  a  previ- 
ous one. 

Bump,  Fr.  Conv.  647,  would  clearly  conflict 
with  our  taw  if  it  were  under  a  statute  dmilar 
to  clause  10.   It  refers,  however,  to  a  creditors' 

bill. 

Chapman  v.  Banker  &  T.  Pub.  Co.  128  Mass. 
478  :  Bridjf*  Ekr».  v.  Staley,  25  Am.  Dec.S08. 

6  Gill  &  i.  483,  says  a  prayer  for  sale  for 
benefit  of  all  excuses  not  joining  all,  or  an  alle- 
gation that  the  bill  was  for  all. 

KaiMtUm  T.  Lyde,  1  Paige,  687,  requires  juc 
ment,  execution,  and  return— a  creditors'  bl 
Here,  the  debtor  was  living. 

Clarkaon  v.  De  Peyater,  S  Paige,  819,  is  pre- 
cisely the  same  case. 

Canro  V.  Port  Henry  Iron  Co.  12  Barb.  27. 
has  no  mention  of  any  bill  except  that  at  com-  . 
mon  law,  and  one  under  a  local  statute. 

BriTiierhof  v.  liroten,  6  Johos.  189-151,  men- 
tions joining  judgment  creditors  in  a  Mil  for 
discovery  and  account. 

Story,  Eq.  Proc:  g§  386,  687,  do  not  apply  be- 
cause they  refer  to  judgpient  creditors  only. 

Mr.  Ardon  W.  Ooomba*  tat  William  K. 
Neal,  Administrator,  one  of  the  respondents: 

As  a  "creditors'  bill"  It  could  not  be  midn- 
tained  under  the  general  equity  jurisdiction  of 
our  court,  for  severnl  reasons: 

1.  It  does  not  appear  that  It  Is  brought  in  be- 
half of  all  creditors  who  may  join  in  the  bill, 
and  the  prayer  ia  for  the  exclusive  benefit  of 
the  complainants,  and  not  that  the  property 
may  be  disposed  of  by  the  adminlstr^r  for  the 
benefit  of  the  estate. 

CaatoeU  v.  CaaweU.  28  Me  383. 

3.  It  does  not  appear  that  either  of  the  com- 
plainants has  exhausted  his  remedy  at  law. 

Webater  v.  Clark,  25  Me.  818;  Caaioellv.  Oaa- 
tt<ell,  28  Me.  383;  If<ni>e  v.  Whitney,  66  Me. 
18. 

8.  The  complainants  have  neither  of  them 
obtained  judgment,  or  proved  Ihdr  claims  be- 
fore the  commissioners  of  insolvency  appointed 
upou  the  estate  of  Ix>t  Libby. 

Fletcher  V.  Hotmea.  40  Me.  864. 

4.  Complainants  have  an  ample  legal  remedy 
under  Rev.  Stat.  chap.  118,  g  68. 

6.  The  admitted  insolvency  of  the  estate  of 
Lot  Libby  precludes  individual  creditors  from 
maintainmg  such  a  bill,  which  could  only  be 
instituted  by  the  administrator  who  represents 
all  creditors,  for  whom  he  acts  as  trustee, 

Oaawdt  v.  OaMieeU,  28  Me.  383 ;  McCean  t. 
Weeka.  61  Me.  280;  (f.  C.  65  Me.  418  ;  FktrJUr 
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fi96  New  Enolahd  Repqster- 

V.  Helme9,  40  Me.  868 ;  Parker  t.  Flagg,  1»7 
Mass.  28. 

If  It  be  claimed  that  the  bin  Is  fonoded  upon 
Rev.  Stat.  chap.  77,  §  6,  cl.  10,  we  reply  that 
it  must  fail  for  the  followiDg  reasona: 

1.  That  provision  is  intended  to  apply  onlj  to 
property  which  cannot  be  reached  by  attach- 
ment, such  as  bonds,  notes,  and  choHCs  in  ac- 
tion in  the  hands  of  an  alleged  tiiistee ;  or  prop- 
erty fraudulently  conveyedf  to  some  person  who 
hwos  it  in  such  manner  that  it  cannot  be  at- 
tached. It  is  doubtful  if  this  provision  applies 
to  real  estate,  which  under  our  statute  can  be 
attached  in  a  suit  at  law. 

Rev.  Stat.  chap.  76,  §  14;  HaU  v.  Sandt,  62 
Me.  855;  Taylor  V.  Robinson.  7  Allen.  258;  Le- 
gro  V.  lA>rJ,  10  Me.  161. 

In  case  of  real  estate  fraudulently  conveyed, 
creditors  have  fuU  legal  redress  under  Kev. 
Stat.  chap.  113,  S  68  ;  Fktdier  v.  Uotmes,  40 
Me.  868. 

So  far  as  this  statute  applies  to  personal  prop- 
erty it  has  been  held  that  it  requires  such  pro|>- 
erty  to  be  in  the  hands  of  some  third  person 
who  must  be  joined  as  an  «iuitable  trustee,  and 
the  process  wul  not  lie  against  the  debtor  alone. 

nmnix  Ins.  Go.  v.  Mibott,  127  Mass.  558 ; 
Donndt  v.  Pwttana  &  O.  R.  S.  Go.  78  Me.  S70; 
Baxter  v.  Moaet,  77  Me.  465. 

2.  It  is  plain  that  two  creditors  cannot  join 
as  complainants  in  a  bill  under  this  provision. 

Ghapman  v.  Banker  <t  T.  Pub.  Go.  138  Mass. 
478;  DonneU  v.  Poi-tland  <ft  0.  R.  R.  Co.  78 
Me.  567. 

8.  The  admitted  insolvency  of  the  estate  of 
Lot  Libby  bars  all  claims  against  his  estate 
which  are  not  proved  before  the  commissioners 
of  insolvency;  and  complainants*  claims  have 
not  thus  been  substantiated. 

Rev.  Stat  chap.  56.  |  20. 

4.  Such  insolvency  by  law  appropriates  the 
entire  estate  to  l>e  applied  in  payment  of  all 
claims  pro  rata;' ana  ft  is  the  exclusive  right  of 
the  administrator  to  pursue  the  property  alleged 
to  have  been  fraudulently  conveyed  for  the 
benefit  of  all  creditors.  In  this  respect  the 
rule  adopted  in  the  cases  already  cited  should 
be  applied  to  bills  brou^t  under  Rev.  Stat, 
chap.  7:,  §6,  cl.  10. 

Fletcher  v.  Hoimen,  40  Me.  868 ;  Casuxll  v. 
CasweU,  28  Me.  282;  McLean  v.  Week*,  61  Me. 
aSO;  A  a  66  Me.  418. 

If  this  proceaa  bad  bean  commenced  during 
thelifetimeof  tbedebtor,aDdbe  hadbeen  joined 
as  defendant  with  the  alleged  fraudulent  grao- 
tee,  bis  insolvency  pendente  lite  would  liave 
practically  defeated  the  bill,  because  the  assig- 
nee could  have  intervcDed  in  defense  of  the  suU, 
and  complainank'fl  right  to  proceed  would  be 
terminated  therel^. 

Trwa  V.  Lotm.  122  Mass.  671. 

By  Rev.  Stat.  chap.  81,  §  51.  an  attachment 
upon  the  property  of  a  debtor  is  dissolved  by 
his  deaUi  and  the  representation  of  bis  estate 
as  insolvent  This  applies  to  an  equitable  at-' 
tachment  like  the  present  proceeding  If  com- 
menced in  the  debtor's  lifetune. 

Troa  V.  Zow»,  122  Mass.  571 ;  WilmartA  v. 
Biehmond,  11  Cush.  468. 

Id  addition  to  Ibe  general  objections  pre- 
sented to  the  oomplaioants'  UU,  the  respondent 
Neal,  in  his  capacity  as  administratca*.  espe- 

888 


-Sup.  Jud.  Or.  of  Haink.  Pkb.. 

cially  objects  to  its  maioteimnce  as  against  bha 
for  the  following  reasons: 

1.  The  bill  alleges  no  act  of  his  contrary  in 

equity. 

2.  He  baa  no  right,  title,  or  interest  in  tbr 
real  estate,  which  he  can  sell  only  by  license  of 
court  for  payment  of  debt;  and  he  is  Imiwope^ 
joined  as  defendant 

Rev.  Stat.  chap.  71,  g  38;  Dockra^Y.  Matm, 
48  Me.  178. 

8.  This  is,  practically,  an  action  commawri 
on  other  tbui  a  prefernd  claim  after  the  e«* 
has  been  represented  insolvent 

Rev.  Stat  chap.  66,  g  19. 

4.  The  administrator  has  the  exclunveri^ 
to  pursue  this  property  for  the  benefit  ofalltbe 
cr^itors  who  shall  prove  ^eir  claims  befor 
the  commissioners.  In  case  the  assets  shall  In 
InsufQcient  to  my  them  in  fuU. 

Pulsifer  v.  Waterman,  78  M&  241 ;  Anhr 
V.  Flagg,  127  Mass.  28 ;  Melean  v.  IM,  e 
Me.  418:  CasweU  v.  Oumff,  28  Me  £84; 
V.  Bud,  75  Me.  268. 

HmImU.  J.,  delivered  the  oi^fcm  of  d» 

court: 

The  joint  blU  of  two  osditcm  of  a  decwtd 
debtor,  whose  estate  was  repreaented  Insolnai 
in  the  probate  court,  against  an  allied  fnud- 
iilent  grantee  of  the  debtor  and  his  Mministn- 
tor,  to  recover  certain  land  supposed  to  bt>' 
been  voluntarily  and  without  considentioB 
conveyed  by  the  debtor  in  his  lifetime  to  Ac 
respondent  grantee,  in  fraud  of  creditors. 

The  executor  or  administrator  of  an  ioaot- 
vent  estate  is  charged  bj  law  with  the  ooUectioB 
and  distribution  of  all  toe  assets  of  the  denaed, 
including  property  conveyed  by  the  deeeaKd 
in  fraud  of  creditors;  and  to  accomplish  tbii 
result  be  may  have  the  aid  of  courts  both  of 
law  and  of  equity,  even  where  the  deceased  if 
a1  ive  could  have  no  relief.  The  lc;gal  lepraa- 
tative  of  an  Insolvent  estate  is  a  trustee  fortbt 
various  persons  interested  in  the  distribatioti  of 
the  estate  according  to  their  respective  legal 
and  equitable  interests. 

Casadl  v.  GaaiceU.  38  Me.  385 ;  PitUiftr  r. 
Waterman,  78  Me.  238 :  McLean  v.  Wedtt.  (1 
Me.  277;  65  Me.  411;  Reed  v.  Beed,^!^ 
264. 

Dieia  in  some  of  these  cases  indicate  that  Or 
legal  representative  lias  the  atde  li^t  to  mit 
tam  an  action  or  suit  to  recover  assets  forth 
benefit  of  an  Insolvent  estate,  even  ihoag)i  be 
refuses  to  attempt  their  recovery;  but  wheilv 
upon  tender  of  indemnity  to  the  represeotalin. 
followed  by  his  refusal  to  sue  in  equity  to  re- 
cover estate  conveyed  by  the  deceased  in  ftvii 
of  creditors,  one  or  more  credllon  m^y 
maintain  thdr  bill  to  recover  the  same  for  At 
benefit  of  all  creditors  entitled  to  share  in  it, 
making  the  representative  a  party  respoodett 
upon  apt  averments,  therebv  virtually  mikiB|  , 
the  suit  one  in  his  behalf,  ft  is  nnoecessaiy  to  ' 
DOW  decide,  for  the  bill  does  not  aver  soy  re-  i 
fusal  of  the  respondent  administratis'  to  per 
form  his  full  duty  in  recovering  the  property, 
said  in  Uie  bill  to  have  been  conveyed  in  fiw  i 
of  creditors.  | 

It  is  dear,  however,  that  the  present  hOI  cifr 
not  be  maintained,  if  for  no  other  reason,  for  j 
want  of  equity,  Inasmudi  as  It  sedcs  a  pRfef  I 
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Ke  tor  tbe  oraton  over  other  creditOTs  of  like 
erit 

In  tbe  settlement  of  insoIveDt  estates,  the  aim 
'  tbe  law  is  "to  produce  an  equitable,  pro  rata 
Mribntion  of  all  that  remains  of  the  dead 
in's  property  or  effects;  and  to  best  serve 
is  porpoee,  a  recovery  by  tbe  legal  represen- 
live,  or  by  creditors  in  his  behalf,  of  assets 
■t  Du^t  to  be  distributed,  is  the  most  effica- 
ous  method,  and  the  only  one  that  commends 
«If  to  a  court  of  equttv.  If  the  orators  would 
ive  individual  relief,  let  them  seek  it  in  an  ac- 
}D  St  law,  and  not  ask  a  court  of  equity  to 
ve  them  an  inequitable  preference  over  other 
editors  of  equal  merit  with  themselves. 
If  the  debtor  were  alive,  the  orahns  could 
It  midnt^n  ttiis  bill  against  the  fraudulent 
rtntee,  inasmuch  as  they  have  not  exhausted 
leir  remedy  at  law  (Howe  v.  Wliitney,  66  Me. 
I;  Bajctcr  v.  Mo»a,  77  Me.  465);  and  after  he 
dead,  why  should  they  have  equitable  relief 
i&l  they  oould  not  have  in  his  lifetime? 
Nor  can  tbe  bill  be  maintained  under  the 
x\  of  1876  as  an  equitable  garnishee  process, 
V  Ddther  the  nllegationa  in  the  bill  nor  the 
■rtiw  to  it  bear  proper  relations  to  a  suit  of 
ittUnd. 

Donnett  V.  Pcrrtland  AO.  B.  B.  Of.  "JZ  Me. 
87. 

Erteptiont  oeemUed;  biUditmimd,  with  eotts 
1  tke  exeepHona. 

Peters.  Ch.  J.,  Walton.  Vlrgbi*  Lib- 
•ey,  and  Emery,  JJ.,  concurred. 


Samuel  BUNKER 
«, 

J.  Frank  BARRON. 

.Adeed»baoliiteon  its  face  is  consti- 
tuted a  mortsace  by  an  instrument  of 
defeasance  executed  under  seal  as  a 
part  of  tbe  same  transaetion  between 
tbe  same  parties. 

.  A  negotiable  note  g^ven  for  a  simple 
contract  debt  is  presumed  to  be  a  pay- 
vent  or  satisfaction  of  the  debt. 

.  As  a  general  rule  tbis  preanmptlon  will 
be  OTercome  where  it  would  deprive 
the  creditor  taking  the  note  of  the  sub- 
stantial benefit  of  some  soeforlfar*  anch 
as  a  mortf^^,  guaranty,  or  the  Uke. 

■  ■otUttgr  bat  pamnent  of  the  debt,  or 
its  releaae,  will  dischai^  a  mort- 

rSomenet — Decided  Fobniary  S,  Vtni.) 

)N  report.   JvSgmm  t  for  difendant. 
Writ  of  entry. 
The  facts  appear  in  the  opinion. 
Mr.  J.  J.  Parlin.  for  plaintiff: 
Tbe  note  of  February  1.  1875,  was  payment 
(  tU  demands  Paine  held  against  William 
Nut,  and  of  all  f>ther  indebtedness  to  Paine 
mm  either  of  the  Quints,  because  it  is  nego- 
llble  and  therefore  presumed  to  be  in  payment 
i  vhat  it  was  given  for. 
.  %  Para.  N.  &  B.  150,  note  a;  2  Pars.  Cont.  8th 
A  p.  776. 

Hiis  is  the  law  in  Massachusetts,  Maine,  and 
ot. 


"  By  the  law  of  Blassacbusetts  and  of  Maine, 
the  giving  a  negotiable  note  or  draft  is  to  be 
deemed  prima  fade  evidence  of  payment." 

56  Me.  166. 

In  T/iacher  v.  Dimmore,  5  Mass.  399,  and  in 
Whitcoinh  V.  lFtWi«»w,4Pick.  238,  it  is  held  to 
be  an  absolute  payment  and  discharge  of  tbe 
debt.  Nothing  is  shown  to  rebut  the  presump- 
tion of  law  that  it— tbe  note  dated  Febniaty  1, 
1875— was  g^ven  In  payment. 

The  payment' by  Qumt  to  Paine  was  by  one 
whose  duty  it  was  to  pay  the  Bunker  note  and 
mortgage,  and  the  releaae  or  giving  a  new  bond 
bv  Paine  to  him  will  be  held  to  operate  as  a 
discharge.  I  refer  to  tbe  case  of  WadKoorth  r. 
Wmiam,  100  Mass.  181;  also  Oilmn  v.  Grehan,  . 
8  Pick.  476,  and  Brown t.  Lapkam,  8  Cush.  5S3. 

The  deed  and  bonds  back,  unquestionably 
constitute  mortgages.  None  of  the  authorities 
cited  by  defendants  have  any  tendency  to  show 
the  contrary.  The  case  of  Bayle^  v.  BaHey.  5 
Gray,  609,  decides  the  bond  then  m  question  to 
to  be  a  mortgage,  and  decides  nothing  further. 

Harrivon  v.  PhiUipt  AeaOemy.  13  Mass.  465, 
contains  nothing  in  point.  In  BodtrtUv.  TTeft- 
tter,  18  Pick.  41S,  and  especially  in  Flagg  t. 
Mann.  14  Pick.  480,  there  was  no  debt  con- 
tracted by  the  mortgagor. 

The  great  question  in  the  case  is  whether  the 
transaction  ot  February  1,  1876,  did  not  con- 
stitute a  payment  and  discbarge  of  the  miginal 
first  mortg^  on  the  premises  here  in  contro- 
versy. Upon  this  the  authorities  dted  by  the 
counsel  for  the  defendants  throw  no  new  ttght. 
Thecaseof  Te^  v.  Boyd,  18  Allen,  86,  merely 
decides  that  the  question  whether  ihe  old  note 
was  paid  by  the  new,  under  the  circumstances 
of  thatparticularcase,  wasa  question  of  fact  to 
be  submittal  to  the  juty.  VroAy  v.  Chcue,  17 
Me.  869,  holds  only  that  an  apparent  discharge 
of  a  mor^ge  will  he  vacated  if  the  iotenwd 
condderatUtn  fiiils.  Daf4$  v.  Maynard,  9  Mass. 
3^,  and  Parkhvrtt  v.  Camminfit,  56  Me,  166, 
only  state  the  familiar  rule,  that  the  renewal  of 
a  note  is  not  payment  unless  so  intended.  In 
other  words,  tbe  givinj^  of  a  new  note,  especially 
for  the  same  amount,  is  not  conclusive  of  pay- 
ment. Nor  is  any  such  rule  contended  for  by 
tbe  plaiotifl  here.  Uur  contention  simply  u 
that  the  ^ving  of  the  new  note  here,  under  the 
circnmstanoes  of  this  particular  case,  ia  a  p^- 
ment.   The  grounds  for  this  we  have  already 

Mr.  D.  D.  Stewart,  for  defendant: 
All  the  legal  title  William  Quint  ever  bad  In 
the  premises  has  been  conveyed  to  John  S. 
Paine,  by  abeoUite  deed  duly  recovered,  long 
before  the  attempted  mortgage  to  tbe  plaintiff, 
and  that  record  title,  still  remaining  unchanged 
In  Paine  and  his  grantees,  entirely  rebuts  and 
disproves  the  demandant's  allegation  of  legal 

BoviOl  V.  MitefteU,  68  Me.  35. 

"  There  can  be  no  mortgage  witboutadebt." 
And  "it  is  essentinl  that  there  be  an  agreement, 
either  express  or  implied,  on  the  part  of  the 
mortgagor  •  *  •  to  pay  the  mortgagee  a  sum 
of  money,  either  on  acccount  of  a  pre-existing 
debt  or  a  present  loan." 

Jones.  Mort.*i269. 

Mr.  Paine  had  no  idea,  nor  hftd  either  of  the 
Quints,  but  that  after  Febniary  1, 1876,  he  had 
a  full  and  regular  title  to  the  property,  subject. 
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00I7  to  the  provleioDB  of  tbo  new  bond.  And 
the  following  authorities  go  very  far  towards 
flhowlDg  that  Bucb  was  the  fact: 

Flasffy.  Mann,  14  Pick.  480;  Bayley  t.  BaU- 
w.SOray,  S09:  Bodioellv.  Webster,  ISPlck.  415; 
Uarriaon  v.  PkiUipt  Academy,  13  Mass.  465. 

In  Grave*  v.  Oravet,  6  Gray,  892,  it  was  held 
that  the  instnimeDt  of  defeasance  must  be  ac- 
knowledged before  it  coald  be  l^nlly  ncorded. 
But  there  is  no  pretense  here  tnat  it  was  re- 
corded until  long  after  the  trantactious  of  Feb- 
ruary, 1,  1875. 

Wben  it  bppears  that  the  note  was  given  for 
the  amount  due  on  the  mortgage,  it  is  but  a  re- 
newal of  the  debt,  and  not  a  payinent,  and  the 
supposed  presumption  of  payment  is  effectually 
rebutted  by  the  nets  themselves. 

7'qfl  V.  Boj/d,  18  AUen,  84. 

No  change  in  the  form  of  a  debt  will  dis- 
charge the  mortgage  unless  clearly  so  intended 
by  the  parties. 

Davit  V.  Maynard,  0  Mass.  342;  Parkhura  v. 
Oummingt,  66  Me.  155;  OroAy  v.  Chaat,  17  Me. 
869;  Pemroy  v.  Rice,  16  Pick.  34. 

The  note  men^ned  in  a  mortgage  is  not  the 
debt,  but  onlv  evidence  of  It,  and  a  change  in 
the  form  of  the  evidence,  does  not  dischai^or 
affect  the  debt,  or  the  security  for  it. 

"If  the  new  note  and  mortgage  secure  an 
additional  amount,  this  fact  shows  a  motive 
for  the  transaction,  but  it  has  no  tendency  to 
'show  that  the  prior  securi^  was  extinguished." 

Jones,  Mort.  g  937;  Davit  v.  Maynard,  9 
Mass.  247;  UUl  v.  Bed)e,  18  N.  Y.  668. 

In  Tajtv.  Boyd,  13  Allen.  86,  the  court  says: 
"  Where  the  debt  is  a  note  secured  by  a  mort- 
gage, the  renewal  of  the  note  is  not  to  be  pre- 
aumed  a  payment,  so  as  to  discharge  the  mort- 


Parham  Sew.  Machine  Go.  v.  Brock,  118 
Haas.  194,  the  court  says:  "  And  it  has  been 
uniformly  held  that  the  presumption  of  pay- 
ment is  controlled  when  its  effect  would  be  to 
deprive  the  party  who  takes  the  note  of  his  col- 
lateral  security,  or  any  other  substantial  bene- 
fit." 

"Where  the  securities  are  of  equal  degree, 
they  shall  be  intended  and  shall  be  distinct  and 
independent,  although  both  are  liens  upon  prop- 
erty. A  debt  is  not  honestly  eztinguishea  ml 
It  H  paid  in  cash;  and  to  multiply  artificial 
merjpers  will  be  far  from  tending  to  fairness  of 
dealing.  No  matter  how  much  nor  how  many 
securities  for  a  debt,  they  are  so  many  securi- 
ties in  favor  of  justice;  and  the  cash  payment 
of  one  sweeps  them  all." 

Oregory  v.  Thomaa,  20  Wend.  30. 

"  The  proposition  is  quite  elementary,  and 
tiie  mere  act  of  taking  a  new  security  from  the 
same  party  does  not  merge  or  extingiush  a  prior 
one,  where  both  are  of  the  same  quality  and 
degree. 

miY.Beebe,  18  N.  Y.  564. 

In  Parkhurtt  v.  Gutnminga,  56  Me.  155,  a  new 
note  was  given  for  the  interest  due  upon  a 
mortgage  note,  and  the  mortgagee  made  the 
fbllowing  ind<ff8enwnt  upon  the  back  of  the 
morbrage  note: 

"  Harch  4.  1865,  received  the  interest  on  the 
within  note  to  date  by  a  note  of  March  4,  1865, 
for  the  sum  of*  $815.98  payable  on  demand 
and  interest,  and  signed  by  said  Cephas  Samp- 
son." 
830 


But  "nothing but paymrat  of  tbemiwt^ige 
debt,  or  its  releaae,  will  operate  as  a  disdiuge. 
A  renewal  of  a  note  secured  by  a  mortgage  Is 
not  such  payment  as  will  discharge  the  raort- 
^ge,  unless  it  was  so  intended  by  the  parties, 
we  think  it  is  evident  that  the  parties  to  the 
note  given  for  interest  did  not  regard  that  as 
payment  and  discharge  of  such  interest." 

Ibid. 

A  nuntgagor  cannot  maint^  a  writ  (tf  entry 
against  a  mortgagee  in  possearion  under  an  un- 
paid mortgage,  nor  against  his  semnt  w  ten- 
ant. 

RoweU  V.  MiteMt,  68  Me.  31;  Bouea  t.  Jem- 
ett,  71  Me.  400. 

The  mortgagee,  Paine,  conveyed  the  pn^ 
erty  by  deed  ofwiUTantv,  and  the  tenant  clainn 
under  the  grantee.  Tne  defense  is  tberefbie 
fully  established. 

l^oodsv.  Woods,  66  Me.  206. 

Mr.  A.  EC  Ware,  ako  for  defendant: 

The  court  in  Massachusetts  in  the  case  of 
NemhaU  v.  Pierce,  6  Pick.  450,  decided  as  fol- 
lows, to  wit:  "It  is  not  necessaiy  to  decide 
whether  the  deed  and  bond  constituted  a  mort- 
gage; for  if  they  did,  as  between  the  plaintiff 
and  Nehemiah  Newhall,  they  had  not  that  op- 
eration in  regard  to  third  persons,  as  the  bond 
was  not  recorded.  The  statute  is  clear  that  a 
bond  of  defeasance  must  be  put  upon  record  in 
order  to  prevent  an  attachment.  The  single 
fact  that  the  plaintiff  was  in  possesdon  will 
justify  an  inference  that  the  defendants  had  no- 
tice of  the  .bond,  the  plaintiff  having  been  the 
originiU  owner  of  the  land." 

See  also  NeiehaU  v.  BuH,  7  Pick.  158;  SmiA 
V.  Monmo-Jth  Mut.  F.  In*.  Co.  60  Me.  96;  BaHey 
V.  MyrieJc,  50  Me.  171;  Kmght  v.  Dyer,  57  Me. 
174;  Rev.  Stat.  chap.  78,  g  0. 

"Settlement,"  says  Bouvier,  in  his  Law  Die- 
tionaiy,  "b  also  applied  to  an  agreonebt  1^ 
which  two  or  more  persons,  who  Have  dealingi 
together,  so  far  arrange  their  accounts  as  to  as- 
certain the  balance  due  from  one  to  the  other ; 
and  settlement  sometimes  agnlfies  payment  in 
full."  "To  settle"  is  defined  by  Webster,  in  hfe 
Dictionary,  when  applied  to  accounts,  as  mean- 
ing, "to  adjust  differences  or  accounts;  to 
come  to  an  agr^ment,  as,  he  has  settled  with 
his  creditors.  In  this  sense  of  coming  to  sn 
agreement,  of  ascertaining  tiie  amount  doe 
from  one  to  the  other  party,  we  claim  the  words 
"settle"  and '  'setttemmt"  were  used  by  William 
Quint. 

In  ^  writ  of  entry  it  is  competent  for  the  ten- 
ant, under  the  general  issue,  to  disprove  the 
seisin  of  the  demandant,  as  alleged  in  the  writ, 
by  showing  that  his  grantor  had  i»«viously  con- 
veyed the  title  to  a  third  person;  even  though 
the  tenant  does  not  claim  under  such  grantee. 

Stanley  v.  Berley,  5  Me.  S69;  WoUot  v.  KnMtt, 
6  Mass.  418;  William*  OoUegev.  Matiett,  16Me. 
84;  Bimey  v.  Grant,  30  Me.  381 ;  Bruce  v. 
MiteheU.  89  Me.  890 ;  Derln/  Jonm.  27  Me. 
867;  2  QreenL  £v.  g  331. 

In  ejectment  the  general  issue  alone  admits 
the  defendant  to  be  m  possesion  of  the  prem- 
ises described  in  the  declaration.  In  such  case 
the  plaintiff  must  recover,  \f  tA  all,  on  the 
strength  of  his  own  tjtle,  and  not  upon  the 
weakness  of  that  of  the  tenant,  and  must  shov 
that  he  has  the  legal  interest  and  a  posseasoiy 
title.    And  under  the  general  issue  the  tenwt 
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may  rest  npon  bis  posseesioD  until  tbe  plaintifF 
has  tbowo  some  ncht  to  disbirb  It,  and  may 
put  in  any  l^sl  errarace  to  rebut  tbe  plaintiff  s 
proitf  of  seisin. 

Chaplin  T.  Barker,  68  Me.  37S;  %  Greenl.  Ev. 
S666. 

Jackson,  in  bis  work  on  Real  Actions,  p.  161, 
thus  states  the  law:  "It  appeara  that  the  rule 
which  prevents  atenant  fromshowinga  title  in 
a  stranger  is  confined  to  those  cases  in  wblcb 
a  tenant  is  also  setting  up  a  title  in  himself.  So 
lui^  as  be  is  merely  repelling  and  disproving 
tbe  claim  of  tbe  demandant,  he  may  lor  that 
purpose  show  an  adverse  title  in  a  stranger." 

ifouwtf  v.  MitcheU.  08  Me.  21;  CuUer  v.  Lin- 
coln, 8  Cush.  125 ;  Jackson,  Real  Act.  ^  157; 
Stearns,  Real  Act.  866,  880 ;  EaU  T.  Bteeent.  9 
Met.  418. 

In  tbe  case  of  TruU  v.  Skinner,  17  Pick.  313, 
It  Is  stated  that  "tbe  court  are  also  of  opinion 
tiiat  the  agreement  *  *  *  to  oonvev  upon  cer- 
tain terms  in  two  years,  containea  in  the  in- 
denture, *  *  *  did  not  operate  as  a  defeasance 
so  as  to  constitute  with  tbe  original  conveyance 
a  new  mortgage,  because  it  was  not  executed  at 
the  same  time  with  the  conveyance  of  which  it  la 
claimed  to  be  a  defeasance,  nor  as  part  of  one 
and  the  same  transaction,  nor  was  so  understood 
or  Intended  by  tbe  parties. 

KeUeran  v.  Bnnen,  4  Mass.  443:  Uarrtton  v. 
PhiUipa  Academy,  13  Mass.  460." 

The  mortgagor  by  deed  of  warranty  of  tbe 

E remises  mortgaged  transfers  to  bis  grantee  all 
is  interest  in  tbe  mortgage  and  mortgaged 
premises.  Neither  tbe  mortgagor  nor  his  gran- 
tea  can  maintain  a  real  action  aealnst  tbe  mort- 
gagee nor  bis  assignee  after  cooaition  broken. 
Woodt  Woodt,  66  Me. 
"The  mortgagor  cannot  maintain  a  writ  of 
entry  against  tbe  mortgagee  or  his  assignees, 
without  showing  a  satisfaction  of  the  mortgage. 
*  *  *  Suing  the  notes  secured  by  a  mortgage, 
and  procurmg  judgment  upon  them,  without 
satisfactioo,  In  no  way  affects  the  validity  of 
tbe  mortgage!  Tbe  mor^;Bge  Is  a  vidid  sub- 
sisting mortgage." 

JmeU  V.  Hamlin,  68  Me.  172;  Botedl  y. 
Mitefietl,  68  Me.  21. 

"In  this  and  some  of  the  other  States  of  the 
Union  an  existing  debt  is  presumed  to  have 
been  pwid  by  tbe  recepUon  of  a  negotiable  note 
fOT  it."  Such  Is  tbe  language  of  tbe  court  In 
fbteler  v.  Ludwig,  84  Me.  460. 

This  presiunption  may  be  rebutted  by  proof 
of  tbe  circumstances  under  which  the  negotiable 
note  was  received,  showing  that  It  was  not  in- 
tended to  operate  as  payment. 

jp^^neh  V.  Price,  34  Pick.  18;  Kidder  v.  Knoz, 
48  Me.  651;  WHkim  v.  Reed.  6  Me.  220,  3d  ed. 
and  note  editor  citing  jBufte  v.  i>0(>n,  3  Met 
76 :  CurttM  v.  Hubbard,  9  Met.  828;  Perrine  v. 
Keene,  19  Me.  855;  Potne  v.  Dwinel,  58  Me.  S3. 

In  all  cases  the  presumption  of  payment  is 
liable  to  be  rebuttea. 
Pi^  v.  HvIAaTd.  1  Sprague,  336. 
These  positions  are  fully  affirmed  by  this 
court  In  Kidder  v.  Knox^  48  Me.  6S1. 
See  Bum  v.  Dean,  3  Met.  78. 

Foateir,  J.,  ddivered  tbe  ojdnion  of  the 
ootut: 

The  plaintiff  claims  the  premises  in  question 
under  a  mortgage  to  him  from  William  Quint, 

HK. 


dated  September  IS,  1874.  White  the  tenant  fn 
possession  does  not  claim  to  own  the  premises, 
or  any  part  tliereof ,  his  defense  is  based  on  a 
title,  earlier  in  point  of  Ume,  in  millam  Barron, 
bis  father,  whose  agent  or  servant  be  Is  in  the 
occupation  and  possession  of  the  premises. 
That  title  originated  in  this  way.  On  January 
7,  1868,  William  and  Draxcy  Quint,  and  Mary 
Quint,  their  mother,  conveyed  by  warranty  deed 
to  J<An  B.  Faine,  who,  on  the  nme  day  and  as 
part  of  tbe  same  transactloo,  gave  back  a  bond 
to  these  putles,  thereinjagreeing  to  reconvey  tbe 
premises,  being  the  farm  where  they  then  lived, 
upon  payment  to  htm  by  them  of  the  sum  of 
$300  in  annual  payments  of  $100  each  in  three, 
four,  and  five  years  from  date,  and  also  all 
other  debts  wliicb  tbe  said  Quints  should  there- 
after contract  with  the  said  Paine.  No  notes 
aca)mpanied  these  transactions.  The  bond 
was  not  recorded  till  May  96, 1876.  November 
7,  1874,  tbe  Quints  obtained  $335  more  from 
Paine,  and  William  and  Draxcy  on  that  day 
conveyed  to  him  bv  warranty  deed  another  small 
parcel  of  land  adjoining  tbe  home  farm.  Feb- 
ruary 1,  1876,  in  consideration  of  $100  paid  by 
Paine,  Lydia,  the  wife  of  William  Quint,  re- 
leased ber  right  of  dower  In  tbe  home  form. 
At  the  same  time  William  Quint  gave  Paine  bis 
note  for  $873.34,  and  Paine  gave  him  back  a 
bond  therein  agreeing  to  convey  to  him  the  farm 
and  the  other  parcel  nam«l  iipmi  payment  by 
said  Quint  of  tbe  said  note. 

No  part  of  this  note  has  ever  been  paid. 
Paine  conveyed  the  premises,  and  bis  Utle  has 
come  to  WUuam  Barnm,  tbe  defendant'sfatber, 
under  whom  be  is  in  possesion. 

The  plaintiff  claims  that  tbe  deed  of  January 
7, 1868,  to  Paine,  and  tbe  bond  back  to  the  same 
parties,  constituted  a  mortgage  of  the  premises, 
and  that  the  subsequent  transactions  uf  Febru- 
ary 1,  1675,  between  William  Quint  and  Paine, 
extinguished  the  mortgage,  thereby  letting  in 
tbe  plainiafi*s  title  upon  which  be  bases  Uiis  ac- 
tion to  recover  possession  of  the  premises. 

While  we  are  of  the  opinion  that  the  deed 
and  instrument  of  defeasance  executed  at  the 
same  time,  and  between  the  same  parties,  con- 
stituted a  mortgage,  we  feel  confident  that  the 
same  was  neilner  paid  nor  extinguished  by 
what  took  place  between  William  Quint  and 
Paine  February  1,  1875.  At  that  time,  to  be 
sure,  everything  due  was  reckoned  np  and  em- 
braced in  the  note  of  $873.84.  This  included 
tbe  amount  specified  In  the  first  bond,  tbe  sev- 
eral notes  which  had  been  given  from  year  to 
year  as  interest  on  that  amount,  the  sum  of 
about  $236  lent  tbe  November  before,  together 
with  interest  on  all  these  sums  up  to  tbe  time 
the  note  was  given.  And  we  may  well  assume 
that  it  contained  all  tbe  other  indebtedness  from 
the  Quints  contracted  between  the  time  when 
the  first  bond  was  given  and  the  time  when  the 
note  was  dated,  inasmuch  as  the  first  lx>nd  pro- 
vided for  the  payment  of  all  other  debts,  in  ad- 
dition to  tbe  specific  sum  therein  named,  which 
the  obligees  should  thereafter  contract  with  the 
obligor,— and  inasmuch  also  as  William  Quint 
himself  sWm  that  tbe  note  was  given  not  only 
for  the  sum  named  in  tbe  first  bond,  but  for 
"all  other  indebtedness  to  said  Painefrom  us." 
His  testimony  is  tliat  the  note  wss  given  in  pay- 
ment of  all  matters  i)etween  the  Quints  and  said 
PfUne.   Tbe  question  is  whether  it  was  such 
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piymeDt  as  amounted  to  an  eztlnguiduneut  of 
the  mortgage.  I^ine  is  dead,  and  His  testinuHiT 
is  not  before  us.  The  circumstances  surronna- 
iog  the  iransaction,  taken  in  connecUon  with 
the  evidence  in  the  case,  have  an  important 
bearlDR  upon  the  question,  and  aSord  sidScient 
light  by  which  we  are  enabled,  we  think,  to 
judge  correctly  of  the  intention  of  the  parties 
relative  to  that  transactioD. 

It  is  the  well-settled  rule  of  law  in  this  State, 
as  also  in  Vermont  and  IMawachuaetta,  that  a 
negotiable  note  given  for  a  simple  contract  debt 
ia  prima  facie  to  be  deemed  a  payment  or  satis- 
faction of  such  debt.  But  it  is  equally  well 
settled,  if  not  as  frequent  in  its  application,  that 
this  presumption  may  be  rebutted  and  controlled 
by  evidence  that  such  was  not  the  intention  of 
t£e  parties.  Fowler  v.  Ludwig,  84  Me.  460; 
Dodge  v.  Bmermn,  181  Mass.  467. 

From  these  and  manv  other  cases  it  may  be 
seen  that  the  presumption  relates  to  the  inten- 
tion of  the  parties,  and  that  such  presumption 
may  be  rebutted  by  proof  of  the  facts  or  cir- 
cumstances under  which  the  negotiable  paper 
was  received,  showing  that  it  was  not  intended 
by  the  parties  to  operate  as  payment.  When- 
ever It  may  properly  be  inferred  that  the  par- 
ties did  not  so  intend,  the  court,  when  invested 
with  authority  so  to  do,  will  ascertain  and  carry 
out  the  intention  of  the  parties. 

The  circumstances  which  might  have  such 
an  effect  are  so  numerous,  even  in  the  decided 
cases,  that  it  would  not  be  proper,  even  if  it 
were  possible,  to  enumerate  them  in  a  single 
opinion.  Of  the  very  many  that  have  b^n 
spoken  of  by  the  coutts,  we  may  properly  refer 
to  a  few  as  bearing  somewhat  upon  the  ques- 
tion involved  in  the  case,  berore  us. 

Thus  it  has  been  held  that  where  a  note  is 
taken  in  iterance  of  the  facts,  or  under  a  mis- 
apprehension of  the  rights  of  the  parties,  as 
where  the  negotiable  paper  is  not  binding  on 
all  the  parties  primarily  liable,  the  presump- 
tion that  it  was  taken  in  payment  is  rebutted. 
Paine  v.  Dwinel,  58  Me,  62;  Kidder  v.  Knox, 
48  Me.  555;  MeUeige  v,  RottonJron  Go.  6  Oush. 
170;  Strang  V.  Hirtt,  61  Me.  15. 

In  a  number  of  the  decided  cases  it  has  been 
held  that  where  the  debt  consists  of  a  note  se- 
cured by  a  mortgage,  the  rene^  of  the  note 
is  not  to  be  presumed  a  payment  so  as  to  dis- 
cbarge the  mortgage.  T<0  v.  B(^,  18  Allen, 
86, — in  which  case  it  was  held  that  there  is  no 
conclusive  presumption  that  a  note  and  mort- 
gage taken  for  the  amount  found  due  upon  a 
computation  of  the  amounts  of  former  notes 
secured  by  mortgages,  as  well  as  of  mutual 
clafans  unsecured  by  mor^ige,  were  accepted 
in  payment  and  discharge  m  such  former  notes 
and  mortgages. 

In  Ki£ier  v.  Knox,  48  Me.  55B,  it  was  laid 
down  as  a  correct  principle  of  law  that  when- 
ever it  appears  that  the  creditor  had  other  and 
better  security  than  such  note  for  the  payment 
of  his  debt,  it  will  not  be  presumed  that  he  in- 
tended to  abandon  such  security  and  rely  upon 
his  note. 

To  the  same  effect  may  be  dted  the  case  of 
Lovetl  V.  WiUiamt,  125  Mass.  443,  in  which  the 
court  says  that  the  fact  that  such  presumption 
of  payment  would  deprive  the  creditor  taking 
the  note  of  the  substantial  benefit  of  some  se- 
curity, such  as  a  mortgage,  gmurantv,  or  the 
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like,  would  be  sufficient  evidence  to  meet  and 
repel  the  presumptliHi.  And  the  aaine  principle 
may  be  found  in  the  following  cases:  Jtaneiiif 
V.  WQee.  6  Mass.  143;  Cowan  v.  Wheeifr,  31 
Me.  448;  C^urA>  v.  ifoUard,  9  Met.  S8S;  Tudcar 
V.  Drake.  11  Allen,  147;  ParhamSew.  Maddne 
Co.  V.  Brock,  118  Mass.  196. 

In  the  case  last  cited  a  bond  with  sureties 
was  given,  conditioned  that  the  i^ncipal  ahoukJ 
pav  for  all  purchases  made  l^  him  frmn  the 
obli^,  anditmiaheld  that  the  bond  remaiiwd 
in  force,  notwithstanding  the  obligee  received 
the  notes  of  the  principu  for  purchases  made 
by  him.  "  Taking  the  notes,  therefore."  the 
court  says,  "  did  not  extinguish  the  debt  or  dis- 
charge the  sureties.  Even  if  the  notes  were 
treated  as  payment,  the  snretiea  would  be  held, 
for  they  bind  themselves  in  terms  to  pay  all 
notes  given  to  the  plaintiffs  bv  Brock  and  De- 
lano for  machines  purchased. 

Moreover,  in  another  case,  where  a  bond  was 
given,  conditioned  to  secure  the  balance  of  ais 
count,  and  the  debtor  gave  his  negotiable  prom- 
issory note  to  the  crraitor  for  the  amount  of 
the  debt,  and  received  a  receipt  from  the  credi- 
tor for  the  balance  of  account,  it  was  hdd  that 
the  note  was  not  intended  as  payment  of  the 
debt,  or  a  discharge  of  the  bond.  Butt»  v. 
Dean,  ft  Met.  76. 

"The  general  doctrine  is  that  the  taking  of 
a  note  is  to  be  regarded  as  pajyment  only  when 
the  security  of  ^e  creditor  is  not  thraeby  im- 
paired."  JWne  V.  DwinH,  53  Me.  54. 

In  many  if  not  most  of  the  cases  where  the 
presamption  of  payment  has  been  held  to  ap- 
ply, it  will  be  found  that  the  ori^nal  claim  was 
not  secured.  But  the  cases  are  numerous  in 
which  this  presumption  has  been  held  to  be 
overcome  by  the  facts  and  circumstances  sur- 
rounding the  transaction  of  riving  the  note, 
and,  in  addition  to  those  already  dted,  may  be 
added  the  following  as  among  the  more  pranf- 
n«it:  Vamer  v.  NobtOortnig/t,  8  He.  185; 
WWcin$  V.  Seed,  6  Me.  3^1;  DemtadiUtui  v.  Har- 
rM,8Me.804;  Mehany.  Thompion.HTAcSOU 
Parkiinrtt  v.  Gumminga,  58 Me.  159;  P^riny. 
Keene,  19  Me.  358;  Athinmm  v.  Minot,  75  He. 
193;  Thurtton  v.  manehard.  28  Pick.  18;  Ap^ 
pteton  V.  Parker,  15  Gray,  174;  GHmea  v.  .Sit'm- 
baU,  8  Allen,  620;  B(^me$  v.  Firwt  Nat.  Bank, 
136  Mass.  859;  Dana  v.  Binneij,  7  Vt.  498;.fisy- 
nuwT  V.  Dairrote,  81  Vt.  132. 

The  facts  in  this  case  irresistibly  repel  the 
presumption  that  the  note  was  Intended  as  pay- 
ment and  discharge  of  the  security  of  January 
7, 1868.  Not  one  dollar  was  paid  at  the  time 
the  note  was  given.  Nor  is  it  pretended  tliata 
dollar  has  actually  ever  been  paid  upmi  the 
mortg^  since  its  fint  existence  to  the  time 
this  smt  was  brought  That  mortgage  was  a 
lien  upon  the  home  form.  The  mort^igee,  cn 
the  very  day  the  note  was  given,  purchased 
the  prospective  right  of  dower  from  the  wife 
of  one  of  the  mortgagors,  paying  therefor 
$100.  For  what  purpose,  it  may  well  be 
asked,  was  this  purchase  of  the  prospective 
right  of  dower  in  the  farm  fnmi  the  wife 
William  Quint,  if  the  intention  of  the  mort- 
gagee was,  in  taking  the  note  in  question,  to 
release  and  discharge  fais  mortgage  which  be 
then  held  upon  it?  If  he  was  a  stranger  to  any 
title  in  the  farm  at  the  time  he  received  the 
deed      the  wife's  dower,  certainly  it  would 
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UDOOBt  to  notbinr  to  him,  ag  nothing  would 
liereliypanbTBachdeeil.  Harrimanv.  Gray, 
»  Me.  687. 

It  is  appRTent  from  the  transactions  that  the 
nrtiefl  understood  and  intended,  when  the  note 
raa  giTcn.  that  the  mortgagee  should  retain  his 
iUe  till  the  debt  was  paid.  This  is  shown,  not 
Mdy  fnnn  the  fact  that  the  mortgagee  at  that 
ime  purchased  in  the  dower  interest>,  but  aiso 
TtHD  the  fact  that  in  the  bond  given  at  that 
ime  the  title  to  the  farm  is  therein  recognized 
ta  still  remainingin  the  mortgagee.  Norcould 
t  be  reasonably  supposed  that,  had  not  such 
teen  the  understandiogof  the  parties,  the  mort- 
;agee  would  have  been  willing  to  release  the 
DOst  valasble  aecurtty,  and  rely  alone  upon  the 
ndffidiul  name  of  WlUiam  Quint  and  a  piece 
4  real  estate  which  bad  but  recently  been  pur- 
haaed  for  tiie  sum  of  $225.  This  uodeiBtand- 
Dg  and  intention  is  also  manifest  from  the  fact 
tut  when  the  indebtedness  of  the  Quints  was 
ecbooed  up  and  the  note  taken  and  a  new  bond 
^ren,  there  was  no  cancellation  or  surrender 
)f  the  bond  of  January  7,  1868,  neither  was 
here  any  conveyance  made  or  a^ted  for  In  ac- 
ordance  with  the  terms  of  that  bond.  Wat- 
:ifi»  V.  mi.  8  Pick.  B28. 

In  view  of  these  facts  and  circumstances,  to- 
gether with  the  evidence  before  us,  it  is  im- 
tooble  to  arrive  at  any  other  conclusion  than 
bat  it  was  the  intention  of  the  parties  by  their 
anaaetlona  <ii  February  1, 187S,  to  lesVe  the 
oimer  securitT  ttnaflected,  and  that  the  note 
ns  not  intenaed  as  payment  of  the  debt  due 
It  that  time.  There  was  a  change  in  the  form 
if  the  debt,  but  there  was  no  actual  payment 
if  it.  That  is  not  enough  to  affect  the  mort- 
;ige.  Nothing  but  payment  of  the  debt  or  its 
eiease  will  disdiar^  a  mortgage.  GrotA}/  v. 
Tkate,  17  Me.  869;  Parkhurst  v.  Cummingt,  66 
He.  150;  Ladd  t.  Wiggin,  85  N.  H.  426. 

"The  mortgage  remains  a  lien  until  thedebt 
t  was  siven  to  secure  is  satisfied,  and  is  not  af- 
ected  by  a  cbaage  of  the  note,  or  by  giving  a 
liflerent  instrument  as  evidence  of  the  debt" 
'ones,  Mort.  g 934;  Pomroyv.  Rice,  16 Pick.  24. 

At  the  time  the  plaintiff  acquired  his  mort- 
me  from  William  Quint,  neitha  of  the  bonds 
rUch  had  been  given  Paine  had  been  re- 
mded,  ud  the  apparent  record  title  to  tlie 
iremiB(#was  fn  John  S.  Paine.  The  bonds 
'ere  not  placed  upon  record  till  May  26,  1876 
-more  than  a  year  and  eight  months  after  the 
Stiff's  title  accrued,  and  then  by  his  pro- 
nrement.  Moreover,  as  late  as  February  24, 
879,  the  plaintiff  appears  to  have  undo^tood 
hat  Paine's  mortgage  was  a  valid,  subsistiDg 
laim  npOD  the  premises,  and  that  he  held  only 
be  right  of  redemption  under  it,  as  appears  by 
lis  statements  in  writing,  contained  fn  the  no- 
ice  and  demand  by  him  on  I^ilne's  adminis- 
ntor  fw  an  acoount  of  tlie  sum  due  on  the 


1^8  interest  passed  and  became  vested  in 
ViWam  Barron  who  is  in  possession,  as  the 
vidence  discloses,  by  his  agent  or  servant^the 
lefendant  in  this  suit.  The  rights  of  the  de- 
endant  are  the  same,  therefore,  as  those  of  the 
WBon  whom  be  represents  by  that  possession. 
rtiiBactiim  could  not  be  maintained  by  the  mort- 
iagor  against  the  mortgagee  or  bis  assisnee  in 
KMetrion  without  showing  a  satisfaction  of 
b(  mortgage.   Neither  can  It  be  maintained 

(K. 


by  the  graptee  of  the  mortgagor.  Woodt  v. 
Woodt,  66  Me.  206;  JevxU  v.  ilanUin,  68  Me. 
172;  SoaOl  v.  JeiKtt.  71  Me.  400. 

Judgment  for  the  d^endant. 

Petera.  Ch.  J.,  D»aforth.  Virffia,  Lib- 
bey,  and  Haakell.  JJ.,  concurred. 


Be  PETITION  OF  Aloozo  C.  MARSTON 
et  al. 

1.  Under  the  atatnte  of  Maioa  the  iudg% 
of  probate  has  JnrladletloBOf  the  pro- 
bate of  a  will*  tnon^  his  Mmt  1^  m»r- 
rlsb^  is  a  lefl^atee. 

2.  A  statate  glvinf  the  supreme  court 
authority  to  allow  a  person  amrieved 
at  a  decree  of  the  probate  judge,  on 
petition,  to  enter  an  appeal  after  the 
time  therefor  has  elapaed,  in  case  of  mis- 
take, accident,  defect  of  notice,  etc.,  Im 
reaaedlali  but  its  roaie^  ta  not  to  be 
granted  Ibr  the  more  ■■Iriiig. 

8.  To  entitle  acollateral  heir  to  this  remedy, 
it  must  appear  that  the  petitioner  made 
reasonable  endeavors  to  seasonably 
elaim  an  appeal  and  exercised  reason- 
able diligraee  in  prosecntingf  his  pe- 
tition. 

4.  The  petition  will  not  be  sastained 
when  Jastice  does  not  require  a  re- 
vision of  the  decree,  nor  when  the  real 
objeet  aoQght  Is  to  secure  a  compro> 
mfae. 

5.  Where  the  will  oontainB  a  devise  or 
legacy  to  a  town  in  trust,  a  taxpaylng 
inhabitant  of  the  town  is  not  thereby 
rendered  an  Ineompoteat  wUaess  to 

the  will. 

6.  Where  the  will  contains  a  legacy  to  an 
•  incorporated  hall  association,  "in  part 

to  secure  a  liberal  nolicj[  in  respect  to 
the  use  of  the  hall  for  objects  of  public 
interest,"  a  stockholder  in  that  asso- 
ciation is  not  thereby  rendered  an  in- 
competent witness  to  the  will. 

(Somenet — -Decided  February  2. 1887.) 

ON  exceptions  by  the  petitioners.  Ovrmiled. 
Petition  for  leave  to  enter  an  appeal  from 
the  decree  of  the  Judge  of  Probate  of  Somer- 
set County,  admitting  to  probate  the  will  of 
Abner  Cobum,  deceased. 

The  case  and  material  facts  are  stated  In  the 
opinion. 

Mr.  D.  B.  Stowart.  for  petitioners: 
In  a  late  case  in  Rhode  Island  the  court  held 
tliat  evidence  that  the  testator  did  not  keep 
his  buildings  in  as  good  re[>air  in  the  latter  part 
of  his  life  as  previously,  was  admissible  for  the 
purpose  of  showing  want  of  capacity  on  his 
part. 

HamiUon  v.  BamUton,  10  R  L  588. 

The  evidence  offered  as  to  the  insanity  of 
Philander  Cobum  and  of  the  other  brothers 
and  sisters  should  also  have  been  admitted. 

Baiter-^.  Abbott,  7  Gray,  71;  8t.  George r. 
Bidd^ord,  76  Me.  596. 

The  will  must  be  attested  by  three  "cred- 
ible witneeses  not  beneficially  interested  under 
said  will" 
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Rev.  Stat  1871,  chap.  74,  §  1. 

Who  are  "  credible "  witnesses  ?  Those 
"  competent"  by  the  rules  of  tbe  commoo  law. 
Interested  witnesses  are  by  that  law  incompe- 
tent. The  statute  expieasly  leaves  the  law 
regulating  the  execution  oi  wills  to  be  gov- 
erned by  the  provisions  of  the  common  law. 

Rev.  Stat.  1871.  chap.  83,  §  84;  Sparliawk  v. 
^parhawk,  10  Allen.  156;  Hatres  v.  Humphrey, 
0  Pick.  860;  Rev.  Stat.  1641,  chap.  115,  g  75; 
Rev.  Stat.  1867,  chap.  83,  §  80;  Haven  v.  Hil- 
Hard.  33  Pick.  10;  Warren  v.  Baxter,  4S  Me. 
ISS;  StiuiUey  v.  Smalleg,  70  Me.  648. 

The  witnesses,  who  were  dtizens  of  Skow- 
began,  were  directly  benefited  by  the  pro- 
vinons  of  the  will,  and  incompetent  under  both 
provisions  of  the  statute.  They  were  not 
"  credible"  witnesses  within  the  meaning  of 
the  statute;  and  they  were  "  beneficially  inter- 
ested under  the  will;"  and  therefore  directly  in- 
terested to  aiq>port  it. 

8  Dane,  Alv.  416;  Oommonvieatth  v.  J^n,  5 
Mass.  91;  Commonwealth  v.  Worr^gter,  8  Pick. 
471;  Commonwealth  v.  MeLane,  4  Gray,  427; 
Clark  V.  Lamb,  3  Allen,  806;  Bush  v.  8/ier- 
man,  3  Allen,  597;  State  v.  WalpoU,  15  N.  H. 
37;  Oiffordv.  Wliite,  10Cu8h.494;  Northamj}- 
ton  V.  Smith,  11  Met.  800;  Baeon,  Appt.  7  Gray, 
801;  Lufkin  V.  HatkeU,  8  Pick.  860;  Odiorng  v. 
Wade,  8  Pick.  517;  Petition  of  A'askva.  12  X. 
H.  439;  Sanhom  v.  PiUotea,  ^N.H.  473;  Kinff 
V.  Protter,  4  T.  R  17. 

Every  taxpayer  in  Skowhegan  Is  beneficially 
Interested  under  this  will. 

Hawley  v.  Baldwin,  19  Conn.  589;  Pierce  v. 
Butler,  16  Vt.  104;  King  v.  Inhai}.  of  KiU^, 
10  East.  292;  Kingy  .Inhab,  ofKirdford,  2  Eart, 
058. 

lu  Starr  v.  Starr.  3  Root  (Conn.),  806,  it  was 
held  that  the  Inhabitants  of  a  town  or  city  to 
which  a  permanent  fund  for  the  benefit  of  its 
poor  and  needy  citizens  is  given  by  a  will  are 
not  competent  witnesses  to  such  will.  The' 
fund  tends  to  reduce  their  taxes. 

"A  witness  beneficially  interested  under  a 
wH!  Is  one  gaining  by  or  under  its  provisions." 

ApidetoD,  Ch.  J.,  in  SmaUey  v.  SmaUey,  70 
Btc.  640.  Nothtngin  Piper  v.  Moulton,  72  Me. 
1S6,  contra.   Mere  dicta,  not  authority. 

According  to  all  the  authorities  a  stockholder 
in  a  private  corporation  is  not  competent  at 
common  law  as  a  witness  to  a  will  giving  a 
kncy  to  such  corporation. 

StuM*  V.  Parker,  1  N.  U.  374;  Motee  r.  Ju- 
lian, 46  N.  H.  65;  Watmm  v.  Liebon  Bridge,  14 
Me.  201;  1  Oreenl.  Ev.  i$  888,  and  autfaoritieB 
already  cited. 

The  judge  of  probate  had  no  jurisdiction  to 
admit  the  will  to  probate.  A  legacy  of  |6,000 
was  given  to  Mrs.  Eleanor  L.  Turner,  his  aunt 
by  marriage.  The  statutes  forbid  his  acting  as 
ju^e  of  probate  in  such  case. 

Her.  Stat.  188S,  art.  33,  chap.  1,  %  6;  Rev. 
Btat.  1883.  chap.  68,  g  8. 

In  admitting  a  will  to  probate  he  acts  ju- 
dicially. He  must  hear  evidence,  and  deter- 
mine and  decide  whether  the  testator  was  of 
sound  mind  and  testamentary  capacity.  To 
allow  him  to  decide  such  a  question  where  bis 
owe  aunt  was  a  legatee  of  $5,000  under  the 
pro  visions  of  the  wul  would  be  simply  a  farce. 
Buppoie  tbe  wUl  was  procured  by  her  undue 
influence,  and  that  was  the  issue.  Could  he 
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decide  it, — her  own  nephew?  Her  title  to  it  de- 
pends upon  his  decision.  He  takes  ithybii 
judicial  determination  and  decision  from  tbe 
testat(»^s  heirs,  and  ^ves  it  to  his  sunt.  Hie 
law  is  open  to  no  such  reproacA. 

Conant  v.  Norrie,  58  Me.  458;  MeKeen  t. 
Gammon,  88  Me.  187;  CaU  v.  P£bf,  66Me.  Stt; 
Lyon  T.  Hamor,  78  Me.  56;  RuseOl  t.  BOeher. 
76  Me.  508;  Gay  v.  Minot,  8  Cosh.  863;  ^ 
bom  V.  Feltoaii,  33  N.  H.  47S,  400;  Mom  v. 
Julian,  46  N.  H.  66;  NorthamjOon  v.  SmOk,  11 
Met.  800. 

All  acts  of  the  judge  of  probate  who  has  no 
jurisdiction  are  absolutely  void. 

Holyohe  v.  Baekine,  5  Pick.  30;  8.  C.  9  Pick. 
350;  Oay  v.  Minot,  8  Cush.  S!!3;  Beddi  v. 
Bailey,  58  N.  H.  63;  Sigoumey  v.  Stbleg.  %l 
Pick.  101 ;  Moaee  v.  Julian,  45  N.  H.  66;  Smri 
V.  Howard,  58  Me.  335;  Jocfiumsen  v,  SupU: 
Savinga  Bank,  8  Allen,  87;  learnt  v.  IFr^. 
51  N.  H.  600. 

All  objections  to  his  jurisdiction,  except  that 
growing  out  of  the  residence  of  the  deceased 
which  has  been  changed  by  statute  are  open. 
Record  v.  Hotmrd,  68  Me.  225;  MeFedy  r,  SeoU, 
138  Mass.  17;  Joehnnum  V.  SufoUt  Sutwgt 
Batik,  8  Allen,  87. 

Administration  granted  by  a  judge  of  pro- 
bate on  an  estate  over  which  he  has  no  jurii- 
dicdon  is  void,  although  no  exception  ftr^>- 
peal  was  taken.  . 

Sigoumey  v.  Sibley,  21  I^ck.  101;  Petert  t. 
Petere,  8  Gush.  548. 

And  although  the  whole  proceedings  are  void, 
and  may  be  treated  as  a  nullity,  still  the  better 
and  equally  proper  remedy  ]a  by  appeal,  and 
the  effect  of  the  ai^wal  will  be  to  vacate  tbe 
prior  decrees  and  proceedings  not  ai^wsled 
from. 

Sturget  v.  Peek,  12  Conn.  141;  KngUA  t. 
Smttk,  13  Conn.  228. 

It  vaa  the  duly  of  the  probate  court  itself  to 
treat  its  own  acts  as  void. 

2bid. 

It  the  judge  of  probate  is  a  creditor  of  is 
estate,  he  has  no  jurisdiction  at  common  law, 
and  none  by  statute,  if  his  debt  exceeds  $100. 

Rev.  Stat.  1888,  chap.  63.  §  8;  Cottle,  Appt. 
5  Pick.  488;  Coffin  v.  Cott>,  9  Pick.  387. 

If  he  is  a  debtor  to  the  estate,  be  hu  no  Jn- 
rlsdiction,  and  his  appointment  of  anwecutor 
under  a  will  is  utterly  void;  and  no  conaeot, 
ratification,  or  waiver  or  conflrmadon  oo  tbe 
part  of  those  Interested  in  the  estate  can  nuke 
such  appointment  valid. 

Opinion  of  court  by  Shaw.  C%.  J.,  in  Oag  v. 
Minot,  9  Cush.  863;  Sigoumey  v.  Sibley,  81 
Pick.  106. 

If  he  is  "  otherwise  interested,"  as  by  rds- 
tionship^  within  the  prohibited  degrees  to  sbt 
legatee  in  the  will,  upon  the  validity  of  whioi 
he  must  necessarily  pass,  as  between  the  bsirR 
and  legatees,  he  has  no  jurisdiction,  and  bisactt 
are  void.  The  will  has  never  been  legally  ad- 
mitted to  probate,  and  all  Ibe  subsequent  pro- 
ceedings are  void. 

Rev.  Stat  1888,  chap.  1,  6  6,  cl.  22;  authori- 
ties and  statutes  before  cited;  Rev.  Stat.  188S. 
chap.  63,  §  8;  Holyoke  v.  Haskint,  5  Pick.  SO; 
0<a/  V.  Minot,  8  Cush.  854. 

In  the  present  case  the  judge  of  probate,  be- 
ing disqualijSed  to  act  judicially  as betweentbe 
heirs  of  Governor  Cobum  and  his  own  aost, 
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diould  have  declined  to  adrait  the  will  to  pro- 
bate, and  the  eiecutora  ihonld  have  appealed. 
No  l^gal  objection  to  the  probate  of  tbe  will  in 
the  appellate  court  upon  tbe  ground  of  rela- 
tiooflhip  would  then  have  exiated. 

I^aten  T.  TaUman,  27  Me.  2S:  Motet  t.  Ju- 
lian. 4STi.  H.  53. 

■  If  this  couTK  could  not  have  been  legally 
adopted,  then  the  executors  ationld  have  pre- 
aented  the  .will  for  probate  in  an  adjoining 
county. 

Rev.  Stat  chap.  68,  %  B;  Sbfonrrugv.  SOtey, 
21  Pick.  100,  108,  note. 

If  the  judge  of  probate  had  been  a  citizen  of 
Skowbenin,  to  which  the  large  legacies  in  items 
10  and  16  of  the  will  were  giren ,  he  would  have 
been  disqualified  to  admit  the  will  of  prolmte. 

Northampton  r.  amiih,  1 1  Met.  890;  Bacon, 
Appt.  TOraj,  882. 

mme  rule  disqualifies  a  witness  to  the  will. 
In  &aeif  App.  41  Conn.  880,  the  court  says: 
"Courts  of  probate  are  tribunals  of  limited  juris- 
diction and  powers.  Their  authority  is  strictly 
statutory,  and  the  mode  by  which  afi  issues  in- 
volving the  validity  of  their  decrees  are  to  lie 
heard  and  determined  is  provided  tbe  Legis- 
lature. These  courts  have  existed  as  a  material 
part  of  our  judicial  system  from  a  period  an- 
terior to  tbe  earliest  reports  of  adjudged  cases 
in  this  State,  and  a  large  part  of  tbe  most  im- 
portant litigation  in  our  higher  courts  originate 
with  them. 

Proof  of  their  acts  and  doings  is  to  be  derived 
tarn  their  records.  And  white  tii^  are  courts 
of  record,  they  are  still  courts  of  limited  juris- 
diction. 

Donovan't  App.  41  Conn.  551;  Avwn  v.  9um- 
B«r.  81  Vt.  678. 

"Courts  of  probate  shall  be  deemed  for  all 
purposes  a  court  of  record,"  is  the  proviiion  of 
tbe  statute  of  New  Hampshire  (N.  H.  Rev.  Stat, 
chap.  152,  §  19);  yet  tbey  are  courts  of  but  lim- 
ltedjurisdicUon(r«fi6«(«v.  Tilton.  24N.H.  120; 
Morgan  v.  Do(^e,  44  N.  H.  2S7;  Woody.  Stone, 
89  N.  H.  672). 

It  is  an  inferior  tribunal,  and  If  it  proceeds  in 
a  manner  not  authorized  bylaw,  tbe  proceed- 
ing is  void. 

Smith  V.  Riee,  11  Mass.  SO?;  Betert  v.  Petert, 
SCusfa.  548. 

In  ddiveilng  the  opinion  of  this  court  in 
Fhate  v.  Goe.  68  Me.  248,  Mr.  Juttiee  Virgin 
said:  "Although  courts  of  probatearedeclared 
by  Rev.  Stat.  chap.  68,  %  l,to  be  'courts  of 
record'  liaTing  an  official  seal  and  'power  to  is 
sue  any  process  necessary  for  the  discharge  of 
tbeir  official  duties,'  still  their  proceedings  are 
not  according  to  the  course  of  commou  law, 
but  they  are  creatures  of  the  statute,  having  a 
special  and  limited  jurisdiction  only." 

Whenever  a  review  would  be  granted  in  a 
suit  at  common  law  or  a  default  taken  off,  leave 
to  enter  an  appeal  from  the  probate  court  has 
been  uniformly  granted.  It  has  never  been 
considered  necessatv  or  usual  to  inquire  into 
the  merits  further  than  to  see  that  the  party  has 
t^T  ground  for  legal  controversy. 

Parkef'tApp.  15  N.  H.  24  ;  Wileomb't  Peti- 
tion.Sm.  H.  870;  MaUhew't  Petition,  85  N. 
H.  289;  Moulton't  PeUtum.  00  N.  H.  587;  Wood- 
worth  v.  Witton,  60  N.  H.  220 ;  Orout  v.  Cole, 
S7N.H.547;  Wadleighv.  Eaton,  BUN.  H.  674; 
Breteer  r.  Boimet,  1  Met.  388;  Cron  v.  Ovm,-? 
mi 
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Met  311 ;  Hulehinton  v.  Qitrlet/,  8  Allen,  28 ; 
Wright  v.  Wright,  18  Allen,  907;  KeentY.  White, 
186  Mass.  3S;  BotUm  v.  Sobbint,  116  Mass.  814- 

Mr.  ^spham.  In  bis  Principles  of  Equity, 
says:  "A  mistake  exists  whoi  a  person,  under 
some  erroneous  conviction  of  law  or  fact,  does 
or  omits  to  do  some  act  which  but  for  tbe  erro- 
neous conyicUon' be  would  not  have  done  or 
omitted  to  do.  It  may  arise  eitticT  from  uooon- 
sciousness,  ignorance,  for)i;etfuloe88,  Impod- 
tion,  or  misplaced  confidence." 

Bisp.  Eq.  %  180.  See  also  Story,  Eq.  Jar. 
121.  §110. 

That  exceptions  lie  as  matter  of  right  to  all 
rulinm  aduutting  or  rejecting  evi<woce  will 
probably  not  be  denied.  It  u  porfectly  well 
settled. 

Jamet  v.  Tammad,  104  Mass.  867,  868:  Bo$- 
ton  v:  Bemnt,  116  Mass.  818. 

It  seems  to  be  equally  well  settled  that  where, 
this  court  has  all  the  evidence  before  it  that  the 
judge  had  below,  and  can  see  plainly  that  he 
erred  in  his  conclusions, — made  a  mistake  of 
some  sort,  and  reached  a  result  from  some  mis- 
take or  mis^nnebension,— or  forany  otberrea- 
Bon  dedded  the  case  wrongly,  it  is  within  the 
power  of  the  court,  and  becomes  their  du^.  to 
revise  and  correct  the  result  below. 

McKenney  v.  Alvoi-d,  78  Me.  324;  Jaekton  v. 
Gould,  72  Me.  886;  Fayette  v.  ChettervOle,  77 
Me,  S3;  Fetaenden.  Ami.  Id.  98:  Awton  v.  Rob- 
bing, 116  Mass.  814;  OifwintT.  Bn^nufe,  2  New 
Eng.  Rep.  65. 

M  Piper  V.  Moulton,  72  Me.  160,  the  legacy 
was  not  for  the  support  of  such  schools  aa  the 
town  in  its  corporate  capacity  was  obliged  to 
support  and  muntain,  but  for  a  special  school 
enacted  by  the  will,  and  which  imposed  upon 
the  town  tbe  burden  of  erecting  a  building  for 
it.  Of  course  the  town  took  no  corporate  bene- 
ficial interest  under  it,  and  tbe  inhabitants  had 
none.   Exactly  like  fjoring  v.  Park,  7  Qray, 

Nettleton  v.  Nettteton,  17  Conn.  648,  cited  hy 
the  other  side,  turned  upon  the  peculiar  statute 
provisions  of  Connecticut  at  that  time. 

See  contra,  Stoddard  v.  MoiUihrop,  fl  Conn. 
508;  Etiglith  v.  Smith,  IS  Conn.  227;  Haietegr. 
Baldttin,  19  Conn.  589 ;  StOeif  App.  41  Conn. 
829. 

Whether  the  petitioners  had  or  had  not  an 
intention  to  appeal  is  of  no  ocmsequence. 

CanJiOd  v.  Wootter,  26  Conn.  8?8. 

On  an  appeal  by  an  heir,  held,  that  tbe  fact 
that  all  the  other  heirs  assented  was  Imma- 
terial. 

Wa^ut  V.  Chalker,  7  Conn.  226. 
Meatrt.  Ednmnd  F.  Webb  and  Appleton 
Webb,  with  Mr.  William  I..  Patnam,  for 

executors: 

The  petition  Is  based  upon  Rev.  Stat.  chap. 
68,  g  25,  which  substantially  is  that  if  the  pe- 
titioners from  accident,  mistake,  defect  of  no- 
tice, or  otherwise,  without  fault  on  their  part, 
omitted  to  claim  or  prosecute  their  appeal,  and 
justice  requires  a  revision,  the  court  may,  upon 
reasonabte  terms,  allow  an  appeal. 

In  Aheam  v.  Mann,  1  New  Eng.  Rep.  164. 
on  a  somewhat  similar  statute,  the  court  laid 
down  the  general  rule  as  follows: 

"There  being  no  fraud  nor  concealment,  and 
all  matters  ha'^ng  been  open  to  examination,  or 
so  rituated  that  by  reasonabte  diligence  they 
might  have  been  examined,  there  is  no  sntui 

886 

Digitizeo  by  GooQle 


604 


Nbw  Enoluid  RsFOKTEn— Suf.  Jdd.  Ct.  op  Mjumb. 


Fkb.» 


mistake,  accident,  or  miafortune  as  warrants  the 

granlang  of  leave  to  appeal  to  prevent  injus- 
tice." 

A  MassachuKtte  statute  (1861,  chap.  174,  g  2) 
provided  that  when  one  lias  a  claim  against  an 
estate,  not  prosecuted  within  the  time  limited 
brlav,  he  may  apply  by  bill  in  equity,  "and 
if  the  court  shall  be  of  opinion  that  justice  and 
equity  require  it,  and  that  said  claimant  is  not 
chargeable  with  culpable  neglect  in  not  bring- 
ing his  suit  within  the  time  limited,"  it  may 
give  him  judgment  for  the  amount  of  his  claim. 

It  was  decided  in  Waitham  Bank  v.  Wright,  8 
Allen,  122,  that  culpable  neglect  is  the  neglect 
which  exists  where  the  loss  can  fairly  be 
ascribed  to  the  plaintiff's  own  carelessness,  Im- 
providence, or  folly,  making  that  term  sub- 
stantially equivalent  to  the  expression  in  our 
statute  in  question,  "without  faultonhispart." 
.  In  Jevney  v.  WUear,  9  Allen,  246,  which  arose 
under  this  statute,  it  was  alleged  that  the  plain- 
tiffs were  not  aware  of  tlie  Statute  of  Limita- 
tions, biU  the  court  said:  "The  failure  to  inform 
themselves  of  a  statute  so  important,  so  long  in 
fwce,  and  of  such  constant  ai^Ucation.  must 
be  regarded  as  in  itself  negligence,  for  which 
they  are  responsible." 

In  Riehardt  v.  Child,  08  Mass.  285,  arising 
under  this  statute  of  1861 ,  it  appeared  the  com- 
plainant bad  no  actual  knowledge  of  the  ap- 
pointmeot  of  the  executors;  but  toe  courtsays: 
"It  is  not  allMied  that  be  did  not  know  of  the 
deiUh  of  htsoMitor,  or  of  the  time  when  it  took 
place.  We  cannot  presume  that  be  was  igno- 
rant of  eithOT  fact.  In  the  absence  of  any  aver- 
ment to  the  contrary,  the  fair  inference  is  that 
tbe  death  became  aeaaonaUy  known  to  the  plain- 
tiff." 

In  Bykta  v.  Meaeham,  108  Mass.  286,  arising 
(m  tbe  same  statute  of  1861,  the  court  says: 
'The  only  ground  on  wlilch  plaintiff  rests  his 
claim  is  that  he  resided  in  tbe  remote  city  of 
Montreal,  and  had  not  been  informed  of  the 
debtor's  decease.  The  facts  on  which  he  rests 
his  claim  to  relief  as  detailed  in  the  bill  can 
hardly  be  said  to  present  anything  more  than  a 
case  of  mere  neglect  and  in^tentton." 

The  same  principle  is  well  expressed  In  Pom- 
eroy's  EquiW  Jurisprudence,  note  1,  §  1364,  as 
follows:  "  The  party  seeking  the  aid  tA  equity 
must  also  show  diligence.  A  judgment  will  not 
be  enjoined,  for  any  defense  or  right  which 
coold  be  asserted  in  the  court  of  law,  unless 
such  party  can  show  (1)  that  be  was  prevented 
by  fraud,  mistake,  or  accident  from  maintain- 
ing hb  legal  rijihts ;  and  (2)  that  the  obstacle 
wnich  prevented  him  could  not  have  been  over- 
cone  or  avoided  by  any  reasonable  diligence  or 
care  on  his  part.  These  requisites  are  absolutely 
indispensable." 

In  BrotDU  v.  Buena  Vi»ta  County,  95  U.  S. 
160  (Bk.  24,  L.  ed.  422),  a  case  where,  undertbe 
old  practice,  the  comphUnaat  sought  to  enjoin 
a  judgment  aa  obtained  by  frand,  tbe  court 
says:  "Such  relief  is  never  ^ven  on  any  ground 
of  which  the  complainant  with  propercareand 
diligence,  could  haveavailed  himself  in  the  pro- 
ceemng  at  law.  •  •  *  Laches  as  well  as  posi- 
tive fault  is  a  bar  to  such  relief." 

In  wait  v.  Child,  12  Allen,  884,  the  court 
nays:  "Tbe  equity  which  is  administered  by 
courts  of  chancery  In  England  and  America 
at  this  day  Is  not  an  art>itraJ7  or  capriciousdto- 


cretion.  governed  only  by  the  opbii(Hi  of  the  > 
court  or  judge  as  to  the  hardship  of  individoal 
cases;  but  a  collection  of  geiraral  rules  and 
principles,  confirmed,  defined,  and  illustrated 
by  a  long  series  of  adjudications,  and  forming 
a  harmomousand  uniform  system,  varying  only 
in  its  application  to  different  drcumstances. 
In  order  to  ascertain  the  rules  and  principles- 
by  which  to  be  guided  in  determining  whiter 
'justice  and  equity  require'  us  to  relieve  the 
plaintiff,  we  naturally  turn  to  the  decisions  of 
courts  of  chancery,  and  tbe  statements  of  writ- 
ers of  learning  and  experience  on  similar  ques- 
tions." ' 

The  principle  laid  down  by  Judge  Ston,  in 
his  Equity  Jurispmdence,  §  887,  is  as  follows: 
"  In  regard  to  appeals  after  a  judgment  at  law, 
it  may  be  stated  as  a  general  principle  that  any 
facts  which  prove  it  to  be  against  conscience  to 
execute  such  judgment,  *  •  •  of  which  the  in- 
jured party  might  baf  e  availed  himself  at  law, 
but  was  prohibit'jd  by  fraud  or  accidmt  un- 
mixed with  any  fault  or  negligence  in  himaelf 
or  agents,  would  authorize  a  court  of  equity  to 
interrere.  *  *  *  KUs  of  this  sort  are  usually 
called  bills  for  a  new  trial." 

This  exact  language  was  approved  in  the 
Supreme  Court  of  the  United  States,  in  Marine 
Int.  Co.  V.  Hodg$on,TCnnch,  332(11  U.  S.  bk. 
8,  L.  ed.  862),  and  m  Truly  v.  Waater,  5  Bxm. 
141  (46  r.  8.  bk.  12,  L.  ed.  88). 

In  Bradleg  v.  StOardKn,  S  Blatchf .  847,  tbe 
language  of  the  court  in  Aizscm  Anatfqr,  8 
Vt.  116,  is  dted  and  approved,  namely,  that 
"  although  tbe  judgment  may  have  been  ob- 
tained in  such  a  manner  that  it  ought  not,  in 
itself  considered,  to  bind  tbe  complainants,  yet 
it  would  be  idle  to  interfere  if  the  debt  thus  in 
fact  established  be  just  and  equitable." 

Discussing  the  same  principle,  the  Supreme 
Court  of  tiie  United  States,  in  Oreath't  A^init- 
trator  v.  Sims,  5  How.  204  (46  U.  S.  bk.  12.  L. 
ed.  117),  says  the  equity  court  "will  never  inter- 
fere in  opposition  to  conscience  or  good  faith," 
and  in  that  case  refused  to  enjoin  a  judgment 
on  a  contract  prohibited  by  statute. 

Pomeroy's  Equity  Jurisprudence.  %  886,  lim- 
its the  power  of  the  equity  court  to  interfere  to 
cases  where  the  orinnal  defendant  had  "agood 
defense  on  the  meiTts,"  and  says  that  under  tbe 
limitations  stated,  equity  will  exercise  its  juris- 
diction so  that  "  a  new  trial  can  be  had  on  the 
merits." 

This  principle  to  a  certain  extent  applies  to 
all  reviews  which  are  not  of  right;  the  distinc- 
tion, however,  being  that  where  an  alleged 
cause  for  review  arises  out  of  an  illegal  or  er- 
roneous act  of  the  court,  the  right  to  review  is 
very  frequently  in  the  nature  of  an  absolute 
right,  but  not  when  the  cause  arises  from  other 
drcumstaoces,  and  this  distinction  therefore 
would  have  to  be  kept  in  sight  in  a  general  ex- 
amination of  all  cases  relating  to  reviiews. 

Janet  v.  Baton,  61  He.  887. 

In  Biwk$  T.  Be{faH  d  M.  L.  R.  R.  Oo.T^Xa. 
365,  the  court  says:  "Reviews,  when  not  amat- 
ter  of  right,  are  granted  to  prevent  injustice." 

"We  do  not  see  that  injustice  was  done. 
There  was  a  contest  for  precedence  among 
Ham's  creditors.  Todd  started  first,  but  failed 
in  the  end,  because  he  neglected  to  secure  the 
irrevocable  control  of  the  note  by  paying  for  H 
in  tbe  outset.   He  mustaUde  tbe  rasult." 
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Todd  V.  Ohiiman,  63  Me.  180. 

The  petitioner  is  estopped  ftom  coDtesting 
thewUl.  Itwa8heldin£r«ttT.iI!jM,S4N.  ET 
896(80  Am.  Rep.  1S8),  tbat  "  a  party  who  re- 
ceives a  legacy  under  a  vlU  cannot  be  permit- 
ted to  contest  the  validly  of  such  will  without 
repaying  the  amount  of  the  legacy  or  bringing 
the  money  inU>  court." 

In  Wai^n  v.  Watttm,  128  Mass.  it  is  held: 
"A  person  accepting  and  holding  a  beneficial 
interest  under  a  will  cannot,  either  in  equity  or 
at  law,  assert  an  independent  title  in  otherprop- 
erty  agidnst  the  will. 

In  GaulMd  v.  SuUivan,  85  N.  T.  158,  it  was 
held:  "One  who  accepts  of  a  devise  or  bequest 
does  so  on  condition  of  conforming  to  the  will, 
and  he  is  bound  to  give  full  effect,  as  far  as  he 
can,  to  its  legal  dimMltions." 

Our  court  tias  held  thM  "  credible"  means  the 
same  as  "competent"  (JontB  v.  Larrabei,  47  Me. 
476;  amtlUjf  v.  Smallev,  70  Me.  S48);  and  that 
"disinterested  and  credible,"  in  the  Statute  of 
Wills  of  1857,  is  equivalent  to  "  competnit" 
<  Warren  v.  Baxter,  48  Me.  185). 

In  PaUen  v.  TaUman,  27  Me.  28,  on  the  attes- 
tation of  wills,  the  court  says:  "  That  which 
renders  a  person  incompetent  *  *  *  is  some- 
thing with  which  he  Is  connected  or  to  which 
he  is  attached,  rendering  him  at  the  same  time 
alike  incompetent  under  all  circumstances  not 
removing  it,  and  before  all  tribunals  adminis- 
tering the  same  law." 

So  far  as  the  gifts  to  Skowhegan  are  con- 
cerned, the  witnesses  were  not  incompetent,  al- 
though taxpayers. 

Id  Fletcher  v.  Soineraei  R.  B.  Co.  74  Me.  4S6, 
the  court  said  that  an  inliabitant  of  Boston 
might  not  be  a  legal  appraiser  on  an  execution 
in  favor  of  Boston,  bcK^use  he  would  be  in 
some  sense  a  party  to  the  execution,  and  yet 
an  inhabitant  mi^bt  be  an  appraiser  in  the  case 
under  consideration  where  the  town  had  an 
Interest. 

The  general  doctrine  applicable  to  cases  of 
this  class  is  found  in  Havsea  v.  Humphrey,  9 
Pick.  860. 

In  LoHng  v.  Park,  7  Gray,  42,  it  was  held 
that  a  member  of  a  parish,  and  also  one  of  the 
trustees  of  the  ministerial  fund,  to  which  the 
will  made  a  donation,  was  a  competent  witness. 

So  in  Jmea  v.  iMrrabee,  47  Me.  474,  an  execu- 
tor was  held  to  be  a  competent  witness;  and  on 
p.  470  the  English  authorities  were  dted  with- 
out disapproval,  in  wbicb  a  trustee  was  held 
competent.  Also  in  Greenleaf  on  Evidence, 
^  40B,  it  is  held  that  both  executors  and  trustees 
are  competent 

The  [oinciple  of  Hawea  v.  Humphrey,  supra, 
was  recognized  in  Kartiampton  v.  Smith,  11 
Met.  890. 

The  case  of  Hinihon  v.  Kersey,  4  Bum. 
Eccl.  L.  is  pertinent. 

See  Jonea  v.  Haber^tam,  OS  Ga.  140;  Smith  t. 
Belknap,  1  Johns.  487;  Bleo^ood  v.  Jamafea, 
12  Johns,  m 

All  cases  of  this  class  seemed  to  be  summed 
u^aud  approved  in  Piper  v.  Moulton,  72  Me. 

In  SHutU  V.  Pariber,  1  N.  H,  S78.  this  precise 
question  arose  in  a  case  where  the  attesting  wit- 
nesses were  inhabitants  of  a  town  to  which  a 
bequest  for  the  support  of  scdiools  had  been 

HK. 
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made,  and  they  were  hdd  competent.  Their  in- 
terest was  contiDgeut. 

State  r.  Stum?,  38  Me.  111. 

The  increased  privileges  of  education  do  not 
constitute  a  disqualifying  interest 

Warren  v.  Haxter,  48  Me.  195;  Hav>e*  v. 
Humphrey.  9  Pick.  850. 

But  there  is  a  line  of  cases  in  this  State  which 
strike  at  the  bottom  of  these  questions.  They 
are,  ^aie  v.  S^H,  23  Me.  Ill,  which  is  re- 
affirmed in  State  v.  Woodward.  84  He.  288.  and 
FlttehtT  V.  Somertet  B.  R.  Co.  74  Me.  486. 

The  same  principle  is  decided  in  Si^  t. 
iWer,  4T.  R.  20.  andJTin^T. /nAod.  ofKird- 
ford,  2  East,  560. 

The  heirs  of  a  testator,  who  contest  the  pro- 
bale  of  his  will,  are  not  excluded  as  witnesses, 
as  heirs  of  a  deceased  party,  and  aa  being  with- 
in the  exception  of  Rev.  Stat  1657,  chap.  82, 
^88. 

Naah  V.  Reed,  46  Me.  108. 

A  minor  son  of  a  legatee,  also  named  as  ex- 
ecutor in  a  will,  may  be  a  competent  witness  to 
its  execution  under  Rev.  Stat.  chap.  74.  g  1,  as 
amended  by  Pub.  Laws  1859,  chap.  120. 

Jonet  V.  Tebbettt,  67  Me.  673. 

In  Pattern  v.  BamM,  M  Me.  208,  it  was 
held  that  a  deputy  sheriff  who  was  surety  on  a 
poor  debtor's  oondoonld  serve  the  citation  and 
appc^t  a  juBtice;  that  his  interest  was  remc^ 
and  contingent. 

In  Flet<^  V.  Somertet  R.  R.  Co.  74  Me.  484. 
it  is  held  that  persons  residing  and  having  tax- 
able estate  In  a  town  which.  In  ita  corporate  ca< 
[»city,  is  a  stockholder  in  a  railroad  company, 
are  not  incompetent,  bom  Interest,  to  act  as 
appraisers  in  the  levy  of  an  execution  a^lnst 
such  company. 

In  Btate  v.  InUtrieating  Lim^e,  64  Me.  564, 
the  objection  that  a  police  judge  was  interested 
in  the  penalty  going  to  tbe  town  in  which  be 
r^ded  was  held  not  to  disqualify  him  from 
taking  jurisdiction,  Mr.  Jv^iee  EentremariEing 
that  toe  interest  was  a  remote  and  minute  cor- 
porate interest. 

Reference  is  also  made  to  the  following  au- 
thorities: Euetisv.  Parker.  1  N.  H.  2TO.  cited  in 
Piper  V.  Moulton,  72  Me.  166;  Oreenl.  £v.  g881; 
Naeon  v.  Thatcher,  7  Mass.  398. 

The  legacy  to  Skowhegan  Hall  Associatiou 
is  a  charitable  bequest.  It  is  a  gift  to  the  Hall 
Association,  but  in  trust  for  charitable  pur- 
poses, and  ia  not  Intended  for  tb«  pecniuary 
benefit  of  its  stockholders. 

In  Piper  v.  Moulton.  73  Me.  150,  Appleton, 
Gk.  J.,  sBkj&:  "  A  charity  is agift  to  any  general 
public  use,  extending  to  all,  rich  or  poor.  In- 
deed it  is  said  tbat  vagueness  Is  in  some  respects 
essential  to  a  good  gift  for  a  public  cliarity,  and 
that  a  public  charity  begins  where  uncertahHy 
in  the  recipient  begins."  ' 

Mr.  JuHiee  Qny,  in  SaUorutall  v.  Sandere, 
1 1  Allen,  455,  says:  *  'It  Is  tbe  number  and  in- 
deflniteness  of  the  objects,  and  not  tbe  mode  of 
relieving  them,  which  Is  the  essential  element 
of  a  charity." 

It  was  competent  for  tbe  Hall  Association,  as 
a  corpmtion,  to  take  the  kmcsy. 

Ermtt  V.  Carr,  S9  Me.  tW. 

Exam^es  of  vind  bequests  are  dted  by  Ap- 
pleton. Ck.  J.^  In  Btereit  t.  Oarr,  SO  Me.  881. 
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Niehota  T.  AOen.  180  Mass.  211,  is  a  case  of 
indeflnite  charitable  bequest,  and  cites  many 
similar  cases. 

The  following  cases  bear  on  the  quesUoiu  of 
what  ooDstitute  charitable  bequeste,  and  what 
bequests  are  void  for  uacertaioty; 

OUiffe  V.  Wellg,  180  Mass.  221;  Adye  v.  Smith, 
44  Ct.  60;  Vegeg  v.  Jaauon,  1  Sim.  &  St.  69; 
Sait  V.  8ea>]f,  1  Hyl.  ft  G.  286;  WitUamt  v. 
KerOaw,  5  Clark  «  F.  Ill;  Jamet  v.  AUen,  8 
Mer.  15;  Prichard  v.  Tfxmpmn,  9f[  N.  Y.  76; 
Pmner  v.  Ckmidv,  79  N.  Y.  602;  Grima'  Beert. 
T.  Harmon,  36  Ind.  198;  9  Am.  Rep.  690;  CU- 
went  T.  Hyde,  60  Yt  716;  28  Am.  Rep.  522; 
Simpmm  v.  Welcome,  72  Me.  496;  Dole  v.  Lin- 
coin,  31  Me.  422. 

Lord  HsDsfield,  in  WindJtam  v.  Chetteynd,  I 
Butt.  414,  aays:  "The  power  of  devising 
ought  to  be  favored;  *  *  *  it  is  a  natural  con- 
sequence of  property,  and  the  right  a  man 
huB  over  his  own;  •  •  •  judges  should  lean 
again;it  objections  to  the  formalitjr  •  •  * 
(which  mieht)  spread  a  snare,  in  which  many 
honest  wills  must,  unavoidably,  be  eatanglea, 
imd  be  no  preservative  agaiiut  fraud;  *  *  *^ 
nine  objections  of  a  remote  interest,  which 
could  not  be  paid  or  released,  though  they  held 
in  other  cases,  were  not  allowed  to  disqualify  a 
witness  in  the  case  of  a  will," 

Jarman  on  Wills,  p.  71,  states  that  such  pro- 
visions aanulltag  beneficial  bequests  to  wit- 
nesses apply  only  where  the  witness  takes  a 
direct  interest,  and  not  where  his  interest  is 
consequential  This  is  his  explanation  of  Hat- 
fidA  V.  Tkorp,  S  Barn.  &  Aid.  689.  See  also  8 
Jarm.  "Wills.  Randolph  &  T.'s  ed.  pp.  777, 
778. 

Hatfield  v.  Thorp,  tupra,  as  construed 
.Taiman,  is  ap[HroTM  in  SiUUoan  t,  SuUivan, 
106  Mass.  474. 

The  case  of  R^na  v.  Arruntd,  9  Q.  B.  806, 
throws  great  light  on  the  question.  This  is 
found  in  9  Ad.  &  El.  (N.  S.)  806,  and  has  been 
cited  and  approved  in  Van  AUen  v.  Asaeaaora, 
8  Wall.  684  (70  U.  S.  bk.  18,  L.  ed.  285),  and 
its  rule  is  the  recognized  law  of  the  treasury  of 
the  United  States. 

The  case  of  Van  AUen  v.  Aufaa&rt,  referred 
to,  is  another  familiar  case,  wherein,  on  the  de- 
mand of  a  stockholder  to  be  relieved  from  taxes 
on  his  stock  In  a  corporation  pro  rata  to  tlie 
amoimt  of  the  United  States  bonds  held  by  the 
corporation,  the  court  refused  to  relieve  him. 
Also  the  case  of  Hagar  v.  Umon  Nat.  Bank, 
68  Me.  612,  is  a  familiar  case. 

Morawetz,  Corp.  $  351;  Wood,  Field.  Corp. 
g  92;  Band  v.  JfuMeO,  115  Mass.  474;  Oifford 
V.  Thompaon,  115  Mara.  478;  Mtnot  v.  Paine, 
99  Mass.  106;  Fbote,  Appt.  22  Pick.  304. 

The  point  in  Patten  v.  Tollman.  27  Me.  17, 
cited  also  in  Warren  v.  Baxter,  48  Me.  194,  was, 
that  a  witness'  competency  when  the  will  was 
made  could  opt  be  disqualified  by  anything 
subsequent. 

Inifo  Do^  A  S.  ISSg.  Co.  77  N.  Y.  101. 
where,  under  a  statute  prohibiting  a  judge  from 
sittiiig  in  the  case  in  which  he  wis  interested, 
or  in  which  he  would  be  excluded  from  being 
a  Juror  by  reason  of  consanguinity  or  affinity 
to  either  of  the  parties,  it  was  claimed  that  the 
proceedings  were  invalid,  because  the  judge 
was  of  Icindred  to  a  stockholder  in  the  corpora- 
tion concerned  in  the  litigation.    The  court 


held  that  the  judge  did  lawfully  take  juris- 
diction. 

But  we  think  it  clear  the  judge  had  jurisdic- 
tion for  the  following  reasons:  Petitioners  rely 
on  Rev.  Stat.  chap.  1,  §  6,  el.  22,  and  also  ap^ 
parently  rely  on  the  idea  that  the  probate  judge 
was  disqualified  by  common  law  from  acting 
when  a  relative  was  interested. 

These  two  points  run  Into  each  other,  and 
will  be  examined  by  m  somewhat  together. 

Clause  23  requires  that  a  person,  to  bring 
himself  within  it,  should  take  two  steps.  Hm 
first  step  is  involved  In  the  words,  "when a 
person  is  required  to  be  disinterested  or  indif- 
ferent in  a  matter  in  which  others  are  inter- 
ested." The  second  step,  which  concerns  the 
degree  of  relationship,  cannot  be  reached  until 
the  first  step  had  been  taken. 

In  Rua^  V.  Bete/ter,  76  Vs.  601,  the  court 
says:  "There  must  be  some  reasonable  limit 
in  the  degree  of  relationship  that  disqualifies, 
and  to  the  conditions  under  which  such  dis- 
qualirtcation  applies.  •  *  *  The  more  impor- 
tant question  is,  Under  what  circumstances  is  a 
judge  debarred  from  acting  when  a  relative  has 
an  tnterest  T  " 

Be  Dodge  dt  8.  m.  Go.  77  N.  Y.  112,  8ay^ 
that  "at  common  law  the  only  ground  on 
which  a  judge  could  be  excluded  from  acting 
was  interest  in  the  cause.  Consanguinity  to 
either  of  the  parties,  though  goocT  cause  of 
challenge  to  a  luror,  did  not  disqualify  a  judge; 
for  favor  would  not  be  presumed  in  a  judge." 

So  Winelteater  v.  Hinadate,  13  Conn.  93,  says: 
"  In  England  no  relationship  existing  b^eea 
a  ^udge  and  a  party  diaquuifles.  A  judge  it 
presumed  to  be  impartial  and  incorrupt." 

Blackstone,  Commentaries,  bk.  8,  p.  881, 
says:  "Challenges  to  the  polls,  in  capita,  are 
exceptions  to  particular  jurors,  and  seem  to  an- 
swer the  reevaatiojudieiaitx  the  civil  and  canon 
laws;  by  the  ocmstitutions  of  which  a  judge 
might  be  refused  upon  any  siupicion  of  partial- 
itv.  By  the  laws  oi  England,  also,  in  the  times 
Of  Bracton  and  Fleta,  a  judge  might  be  refused 
for  good  cause;  but  now  the  law  is  otherwise, 
and  It  is  held  that  judges  and  justices  cannot 
be  challenged." 

Tbe  cases  of  HaU  v.  Thayer,  105  Mass.  310. 
and  AldriiA,  App^  110  Mass.  189,  so  far  as 
they  contravene  this  proposition,  if  the  latter 
one  does,  cannot  be  considered  as  law  in  tbi> 
State  after  tbe  comments  on  them  in  Austflv. 
BeUshta;  76  Me.  503. 

In  the  case  of  Cottle,  Appt.  6  Pick.  483,  i' 
was  held  that  the  judge  ox  probate  was  not 
ousted  from  his  jurudtction,  although  be  was 
an  attorney  for  two  of  tbe  helra  of  the  estate, 
although  toe  court  noticed  the  ImprotNriely  of 
tbe  relation,  and  also  Uiat  the  statute  exprvsly 
prohibited  it. 

So,  as  Coke  said  in  his  commentary  on  lit- 
tleton,  notes  to  §  284,  it  was  a  principal  chal- 
lenge, if  the  juror  be  of  blood  or  kindred  to 
either  party,  "  how  far  remote  soever  he  is  of 
kindred." 

Steama  v.  WHght,  51  N.  H.  000,  seems  to 
take  a  middle  ground,  and  says:  "At  coauntm 
law  the  recusation  of  a  judge  does  not  affect 
tbe  jurisdiction:  but  it  is  merely  a  ground  to 
set  aside  the  judgment  on  error  or  appeal,  ex- 
cept in  cases  of  inferior  tribunal,wbeK  no  writ 
of  erra*  or  appeal  lies." 
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80,  Northampton  t.  Smith,  11  Met.  805,  says 
the  bias  or  prejudice  which  would  be  suiilcieDt 
to  set  aside  a  juror  would  not  disqualify  a  pro- 
bate  judge. 

The  authority  to  grant  adminlstratlot)  vested 
exclusively  in  the  judge  of  probate  for  the 
county  where  the  deceawd  person  dwelt  at  the 
time  of  his  decease,  and  the  doings  of  any 
other  judge  of  probate  on  such  estateB  were 
void. 

(hOit  V.  naOHm.  9  Mass.  543  ;  Bdyoke  v. 
BaOciiiM,  6  Pick.  85;  Harvard  College  v.  Qore, 
S  Pick.  870:  PerkiM  v.  George,  46  N.  H.  4S8 ; 
Nettleton  v.  Nattdon,  17  Conn.  M2. 

In  Connecticut,  Inr  the  statutes  cited  in  Net- 
Ueton  T.  NetUeton,  17  Conn.  542,  it  appears  that 
there  was  a  general  statute  diaqualifying 
judges  with  reKrence  to  relationship.  Iliere 
was  also  a  special  provision  of  the  statute  estab- 
Ushing  a  duqualiitcation  of  the  judge  of  pro- 
bate ^  rdationshfp.  and  the  court  add  that 
the  former  was  excluded  by  the  latter  so  far  as 
the  judge  of  probate  was  concerned. 

In  the  case.  Re  Bt/ers,  72  N.  Y.  1.  the  juris- 
diction to  appoint  commissioners  to  determine 
the  necessity  of  taking  certain  lands,  etc.,  was 
vested  1^  statute  in  the  county  judge  of  Rich- 
mond County.  There  was  no  provuion  for  its 
bang  exerciaod  by  any  other  judge,  precisely 
as  the  statute  stands  In  this  State  with  relation 
to  the  probate  of  this  will.  The  then  judge  of 
that  county  was  owner  of  land  likely  to  be 
brought  within  the  scope  of  the  proceeding ; 
but  he  appointed  the  commissioners,  and  his  act 
was  sustained. 

In  CommontBeaWi  v.  Etnery,  11  Gush.  406,  it 
appeared  there  was  a  statute  giving  exclusive 
jarisdiction  to  the  police  court  of  Lowell  with 
reference  to  offenses,  and  subsequently  a  stat- 
ute was  passed  authorizing  the  prosecution  of 
offenses  "  before  any  justice  of  the  peace  in 
the  county  where  the  offense  was  committed." 
It  was  held  that  the  latter  did  not  affect  the  ex- 
clusive lurisdiction  of  the  police  court,  even  in 
eases  wnere  the  judge  of  tiiat  court  wa^  as  a 
taxpayer,  Interested  m  the  penalty  arising  from 
convictions. 

Virgfin.  J.,  delivered  the  opinion  of  the 
court; 

The  petitioners  seek,  under  Rev.  Stat.  chap. 
^>  %  26,  for  leave  to  enter  an  appeal  from  the 
decree  <^  the  judge  of  probate  for  this  county, 
wherebv  an  Instnunent  purporting  to  be  the 
last  will  of  the  late  Abner  Colbum  was  admit- 
ted to  probate. 

The  petitioners  contend  that  the  judge  did  not 
have  jurisdiction  of  the  probate  of  this  instru- 
ment because  of  a  legacy  of  |6,000  therein  to 
ESeanor  S.  Turner,  who  is  the  judge's  aunt  by 
reason  of  her  marriage,  prior  to  the  execution 
of  the  instrument,  with  a  brother  of  the  judge's 
mother;  and  the  provision  of  Rev.  Stat.  chap. 
1,  §  6.  cl.  22,  is  invoked  to  sustain  the  point. 

We  are  of  the  opinion  that  that  provision, 
first  enacted  in  the  Revision  of  1841  for  another 
and  entirely  differ«it  purpose,  to  wit,  fixing 
Uie  extreme  limit  of  the  duBqualiflcation  1^  re- 
la^onshtp  of  those  to  whom  it  was  intended  to 
wptity,  can  have  no  possible  application  to 
judgesof  probate; fortheywerenever required 
by  ataiuta  to  be  disinterested  by  reladonsbip  in 
the  estates  of  deceased  persona.  On  the  con- 
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trary,  whatever  m&v  have  been  the  rule  at 
common  law,  the  Legislature  of  this  State, 
when  probate  courts  were  first  established  here, 
perceiving  the  great  difficulties  and  coofuaioD 
which  would  otherwise  necessarily  attend  the 
probatingof  wills  and  granting  administration 
on  the  estates  of  citizens  dec«ised  wiUiin  the 
several  counties,  took  in  hand  the  whole  sub- 
ject-matter of  probate  courts,  their  jurisdiction, 
and  the  jurisdiction  of  the  judges,  and  enacted  a 
full,  cmnpl^e,  and  independent  Code  intended 
to  reach  every  case  that  could  arise ;  and  sub- 
sequently made  such  alterations  and  additions 
as  experience  sujrgested,  to  meet  new  or  omit- 
ted cases.  Hence  this  court  has  repeatedly 
said:  "Courts of  probate  are  creatures  of  the 
statute,  having  a  special  and  limited  Jurisdic- 
rion  only.  Fairfidd  v.  OuUifer,  49  Me.  860. 
We  must  look  to  the  statute  for  the  jurisdic- 
tion of  such  courts  in  a  given  case."  Pbteler. 
Goe.  68  He.  348. 

And  now  we  may  add,  what  we  had  no  oc- 
casion to  decide  'then,  to  wit:  to  ascertain 
whether  the  ^udge  of  probate  for  a  given  coun- 
ty has  jurisdiction  for  taking  the  probate  of  the 
will  of  a  deceased  inhabitant  or  resident  there- 
of, we  must  look  to  the  provisions  of  Rev. 
Stat.  chap.  68,  which  contam  all  of  the  present 
law  on  the  subject.  And  this  view  fs  nude 
morally  certain  dv  an  examination  of  tlw  legis- 
lation on  this  subject. 

Probate  courts  were  first  established  by  8ta^ 
ute  in  1784  (Mass.  Stat.  1784,  chap.  46;  Walesy. 
WiUard.  2  Mass.  124).  The  subject  was  more 
thoroughly  examined  by  the  QenentI  Court  in 
1617,  and  resulted  in  an  Ad  of  forty-five  sec- 
tions. Section  1  established  a  probate  court  In 
each  county,nnd  provided  for  the  appointmentof 
' '  some  able  and  learned  person  as  judge  therein 
for  taking  the  probate  of  wills  and  granting  ad- 
ministration on  the  estates  of  persons  decetued, 
being  inhabitants  of,  or  residenta  in.  the  same 
county  at  the  time  of  their  decoue."  Stat 
1817,  chap.  190,  §  1. 

Section  6  provided:  "Whenever  any  judge 
of  probate  shall  be  interested  in  the  estate  of 
any  person  deceased  within  the  county  of  such 
judge,  the  estate  shall  be  settled  in  another 
county."  And  the  supreme  court  decided  that 
when  the  judge  of  probate  for  ttie  county 
where  a  person  deceased  had  jurisdiction  of 
his  estate,  the  acta  of  any  other  judge  of  pro- 
bate on  such  estate  are  void.  Cuttt  v.  EoMnt, 
9  Mass.  544;  Molyo&e  v.  RoMhim,  5  Pick.  25. 

In  1831,  in  establishing  and  defining  the  ju- 
risdiction of  probate  courts  and  of  the  judges 
thereof  in  this  State,  the  Legislature  passed  an 
Act  comprising  serenty-flve  sections,  adopting 
literally  most  of  the  provisions  of  Mass.  Stat. 
1817,  chap.  190,  and  including  the  subjecte  of 
guardians.  But  instead  of  re-eoacdug  a  tran- 
script of  Stat.  1817,  g  5,  with  ita  simple  gene- 
ral provisions  ("  whenever  'any  judge  of  pro- 
bate shall  be  interested  in  the  estate  of  any  per- 
son deceased  within  the  county  of  such  judge," 
the  estate  shall  be  settled  in  another  coimty), 
our  Legislature  defined  specifically  the  disqual- 
ifying interest  to  be  that  of  an  "neir,  legatee, 
creditor,  or  debtor,  or  within  the  degree  of 
kindred  by  which,  by  the  laws  of  the  State,  he 
might  by  anv  possibility  be  heir  in  the  estate  of 
anv  person  deceased  within  the  county  of  such 
judge."   Stat.  1821,  chap.  31,  g  3.   And  tills 
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comprehensiTe  and  clearly  definud  interest  coo- 
Btituted  the  only  exception  which  precluded  or 
excused  a  judge  of  probate  from  taking  the 
inobate  the  will  of  any  deceased  inhabitant 
of  hifl  county. 

To  exclude  all  cavil,  the  Legialature  at  its 
next  session  amended  the  statute  of  1821  by  an 
Act  of  a  single  section,  expressed  in  the  pos- 
itive, unqu^fied,  peremptory  language  fol- 
lowing: "The  estates  of  all  persons  deceased 
■ball  m  settled  in  the  probate  court  of  the 
county  where  the  deceased  was  last  an  inhaUt- 
ant,  unless  the  interest  of  the  Judge  of  probate 
in  such  estates,  as  heir,  legatee,  creditor,  or 
debtor,  shall  exceed  the  sum  of  flOO,  any  law 
to  the  contrary  notwithBtuKUng."  Stat  1823, 
chap.  1S8. 

The  object  of  this  statute  would  seem  to  be 
both  declaratory  and  amendatory;  to  construe 
the  prerioua  stiUute  as  to  the  general  jurisdic- 
tion, and  to  fix  the  minitnum  umit  of  personal 
pecuniary  interest  which  should  disgualify  a 
judge  01  probate.  And  these  pronsioos  of 
Stats.  1821  and  1822  remained  imchanged,and 
were  in  substance  put  in  two  sections  by  the 
Revision  commissionerB  and  re-enacted  in  Rev. 
8tat.  1841,  chap.  100,  8, 18,  the  latter  con- 
taining the  provisions  as  to  the  disqualifying 
inleiest. 

In  1841,  while  the  flrat  Itevision  of  the  stat- 
utes was  being  made,  a  statute  was  enacted  for 
transferring  to  another  county  the  uncompleted 
settlement  of  an  estate  whereof  the  executor, 
administrator,  or  guardian  bad  received  the  ap- 
pointment of  judge  of  probate  (Stat.  1841,  cbap. 
149,  ^  1).  This  provision  suggested  an  addi- 
tional disqualifying  interest  not  previously  cov- 
ered. A  few  days  thereafter,  and  to  condense 
and  make  §  18  of  the  Kevision  consistent,  the 
same  Legislature,  by  the  general  "Act  of 
Amendment"  appended  to  the  Revision,  pro- 
vided: "Chapter  105,  §  18,  shall  be  amended 
by  striking  out  the  words  'as  belr,  legatee 
creditor,  or  debtor  or,'  and  inserting  instead 
thereof,  'either  in  his  own  right  or  in  trust,  or 
in  any  other  manner,  or  be,'  so  that  the  section 
as  amended  shall  be  as  follows:  'Whenever 
any  lodge  of  probate  shall  be  interested  either 
in  his  own  nght,  or  in  tnist,  or  in  any  other 
manner,  or  be  within  the  degree  of  kindred,  by 
means  of  which  law  he  might,  by  any  pussi- 
bilit7,  be  heir  to  any  part  cStbe  estate  c»  any 
person  deceased,  such  estate  shall  he  settled  In 
another  county;  |nt)vided  that  the  amount  of 
the  interest  of  such  judge  shall  not  be  less  than 
$100  in  such  estate.'  Rev.  Stat  1841,  chap. 
105,  g  18,  as  amended  by  "Act  of  Amendment" 
of  April  14, 1841,  chap.  105.  %  16. 

By  the  fon^cdng  amendment  the  substituted 
words,  "in  his  own  right,"  obviously  included 
the  direct  personal  interest  previously  described 
as  that  of  "an  heir,  legatee,  creditor,  or  debtor," 
while  "in  trust"  were  evidently  intended  to 
cover  any  indirect,  representative  interest  which 
the  judge  might  have  strictly  as  trustee,  or  as 
executor,  administrator,  or  guardian;  and,  to 
make  sure  of  comprising  every  pecuniary  rela- 
tion of  a  judge  to  an  estate  within  his  county, 
the  LegtuistuTB  added  in  the  same  connection, — 
notei  a  sociit, — "or  In  any  other  manner."  The 
"khidred"  clause  which  immediately  follows, 
and  the  fixed  money  limit  of  Interest,  makes 
certain  this  oonstnicUon.   This  part  of  §  18, 
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save  the  redundant  words,  has  been  re-enaeCed 
in  the  several  successive  RevisionB.  and  appean 
in  the  plain  language  now  found  in  Rev.  Stat 
chap.  63,  §  8. 

Moreover,  that  the  Le^slatares  of  1874  and 
1888  believed  that  the  phrase,  "in  any  other 
manner,"  had  no  reference  to  any  interest  by 
"relationship  within  the  sixth  degree,"  appeazs 
morally  certain  from  the  followmg  conaklcra- 
tions:  When  probate  courts  were  establistied, 
and  tbelr  jurisdiction  and  that  of  the  judges 
were  defined  In  Stat  1821,  chap.  61,  their  power 
to  appoint  guardians  in  their  county  was  com- 

Erisea  in  the  same  section  with  that  of  probat- 
ig  wills  and  granting  administration  on  estates 
of  deceased  persons  1);  and  the  disqualifying 
interest  mentioned  in  ^  2  was  alike  applicable 
to  judges  whether  acting  in  relation  to  estates 
or  to  guardians.  But  in  the  first  Revisioo 
the  statutes  (ISil),  the  provisions  relating  to 
^[uardians  were  separated  from  those  conoeni- 
ing  the  estates  of  deceased  persons,  and  put  in- 
to different  chapters;  the  latter  in  cliap.  105, 
and  the  former  in  chap.  110.  And  while  chap. 
110,  t~  1 ,  conferred  power  on  a  judge  of  probate 
to  appoint  guardians  to  minors  rwiding  in  bis 
county,  that  chapter  contained  noezcqition 
way  of  a  disqualifying  interest  Hence  tbe 
Legislature,  in  1874,  amended  the  unqualifled 
language  of  chap.  110,  g  1,  by  adding:  "Bat 
when  any  judge  is  interested  either  in  his  own 
right,  in  trust,  cr  in  any  other  manner,  or  with- 
in the  sixth  degree  of  kindred,  such  appoint- 
ment shall  be  made  in  an  adjoining  county." 
Stat.  1874,  chap.  166.  Both  of  these  chaiMcvs 
(Rev.  Stat.  chap.  68,  i$  8,  and  chapu  87,  g  1) 
were  revised  by  the  same  learned  oommlsrioiwr 
and  le^slative  revision  committee  of  ItftS,  and 
literally  redacted  by  the  Legislature  of  Uwt 
year;  and  if  the  same  construction  was  intended 
for  the  disqualifying  interest  in  both  sectioas. 
they  would  bsraly  be  expected  to  express  it  in 
such  widely  different  language. 

If  It  be  objected  that  the  jydge  would  not  be 
the  proper  person  to  try  the  questionthad  sndi 
been  raised)  whether  or  not  his  aunt,  by  undue 
influence,  procured  the  will  to  be  made,  the  ans- 
wer is,  we  are  construing  the  statute,  and  if 
that  constitutes  him  the  tribunal  to  pass  upon 
that  question,  he  must  do  so,  as  there  would  be 
no  other  (Vommonweaith  v.  Ryan,  6  Mass.  90. 
91);  and  bis  decision,  if  not  satisfactory,  could 
be  tested  on  appeal  by  the  aggrieved  parQr.  ' 

There  being  no  pretention  or  suggoiffm  that 
the  "kindred  clause  In  chap.  68,  g  8,  can  famn 
any  possible  application  to  this  case,  our  con- 
clusion is  that  the  judge  of  probate  who  admit- 
ted the  will  to  probate  bad  jurisdiction.  If  be 
had,  then,  as  before  seen,  no  other  judge  coold 
have,  except  under  tbe  conditions  menwNied  in 
chap.  68,  g  6,  none  of  which  existed  here. 

We  are  aware  that  the  practice  in  Massa- 
cfausetta  and  New  Hampshire,  under  thdr 
peculiar  constitutional  and  statutory  provisions, 
IS  different.  They  class  probate  courts  with  all 
inferior  tribunals  {Hall  v.  Thayer,  105  Mass. 
210,  and  cases  there  cited;  Atdriek'g  App.  110 
Mass.  189;  Moaet  v.  Jtdiati.  45  N.  H.  52;  Sleanu 
v.  Wrtaht,  61  N.  H.  600;  Perkitu  v.  Gmrge,  45 
N.  H.  468);  and  in  tbe  latter  State,  when  the 
judge  is  Interested  otherwise  than  is  provided 
by  their  statutes,  and  therefore  has  no  Jmfe- 
Gucticm,  the  pncUce  is  for  him  to  deeUoe  to  act 
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^nd  take  Che  case  up  by  appeal  {PerJdnt  t. 
George,  tupra). 

Such  practice  has  oever  obtained  in  this 
.Stale.   HataliY.  Allen, 

Aa  the  iudee  of  probate  had  jurisdiction  in 
tbiscase,  hisdecree  is  conclusive,  in  theabsence 
-of  any  appeal  therefrom,  even  if  the  witnesses 
were  EttDCficiaUy  interested.  Piper  t,  Mmtlton, 
-73  Me.  155, 158,  and  cases  cited  there. 

But  while  no  appeal  was  taken  within  twenty 
4lays  from  the  date  of  the  decree,  as  required 
by  Rev.  Stat  chap.  63,  ^  28,  without  any  dis- 
•crimination  in  favor  of  nonresidents,  the  peti- 
tioners asked  the  supreme  court  of  probate  sit- 
ting in  the  county  of  Somerset  to  allow  them 
to  enter  an  appeal  for  the  reasons  set  out  in 
their  petition,  which,  if  granted,  would  "have 
the  same  effect  as  if  it  had  been  seasonably 
-^oe."   Rev.  Stat.  chap.  63,  %  26. 

To  authorize  the  granting  of  their  prayer, 
the  petitioners  were  w>und  to  satisfy  the  court 
that  they  "omitted  to  claim  an  appeal"  within 
the  twenty  days  next  succeeding  the  date  of  the 
-decree,  "from  accident,  mistake,  defect  of 
notice,  or  otherwise,  without  foult  oo  their 
part;"  and  thereupon  "the  supreme  court.  If 
Justice  requires  a  revision,  may,  upon  reason- 
Able  terms,  allow  an  appeal  to  be  entered." 
Sev.  Stat.  chap.  68,  §  25. 

The  presiding  justice  denied  their  prayer  and 
'directed  their  petition  to  be  dismissed.  He 
must  therefore  not  only  have  determined,  as 
we  have,  that  the  judge  of  probate  bad  ju- 
isdiction,  but  also  that  the  petitioners  at  least 
had  failed  to  sustain  the  burden  of  satisfying 
him  that  "Justice  required  a  revision." 

The  petitioners'  allegations  under  Rev.  Stat. 
<chap.  §  25,  are  that  they  had  ao  notice  or 
knowledge  whatever  of  the  existence  of  any 
such  wilFuntil  January  26, 1885,  or  that  it  had 
been  or  would  be  tiered  for  pnihate  on  Feb- 
Tuary  8,  untfl  February  26,  when  the  time  for 
app^  had  expired;  that  they  would  "surely 
ami  certainly  have  appealed  within  the  twenty 
-days  had  they  known  it;"  that  their  omission 
to  seasonably  appeal  "was  wholly  without 
fault  on  their  part;"  that  they  were  deprived  of 
notice  "by  accidents  growing  out  of  the  situ- 
ation and  Uieir  great  distance  from  tbe  probate 
court;"  and  that  "  justice  requires  a  revision  of 
the  decree." 

A  careful  and  patient  consideration  of  the 
-voluminous  evidence  filed  has  failed  to  satisfy 
us  of  the  truth  of  any  of  these  allegations 
-which  are  material  to  the  matter  before  us. 

The  petitioners  are  a  n^hew  and  niece  of 
the  testator  reddent  in  San  Francisco,  havbig 
M  father  in  WatovUle,  a  sister  and  a  brother  In 
Skowh^an,  one  of  which  brothers  was  the  duly 
constituted  agent  of  tiie  nephew.  The  peti- 
tioners were  In  "frequent  consultation,"  the 
nephew  "doingall  the  writing  for  both."  The 
statute  requires  no  personal  notice,  and  the  gen* 
«ral  notice  by  publication  was  given.  The  tes- 
tator died  January  8,  1885,  of  which  the  peti- 
tioners were  uiprised  by  telegram  received 
January  4.  Tne  will  was  read,  by  the  ez- 
«cutor  who  wrote  it,  to  tbe  resident  heirs, 
and  twice  to  the  nephew's  agent,  in  the 
«veiuns  after  the  fimeral  on  Januair  7. 
One  01  the  California  heirs,  a  brother  of  the 
petitioners,  was  a  subscriber  to  tbeSkowhegan 
paper  which  contained  a  copy  ot  the  will  in  its 
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issue  of  January  14.  Both  of  the  petitioners 
must  have  known  there  was  a  will  of  some  kind. 
The  nephew  visited  his  friends  in  Skowhegan 
about  a  year  after  the  will  was  executed,  where 
be  tarried  some  months,  and  then  declared  to 
one  of  tbe  executors,  what  was  a  matter  of 
great  notoriety,  that  "he  supposed  his  uncle  had 
made  a  will, "and  that  it  was  understood  the 
property  generally  went  out  of  the  funily 
and  he  subatantfauT  admitted,  by  dodining  to 
deny  when  pr^tsea,  that  be  read  !n  the  Cali- 
fornia daily  papers,  within  a  week  of  the  testa- 
tor's death,  despatches  annoimcing  that  the  tes- 
tator had  bequeathed  the  bulk  of  bis  property 
to  tbe  cause  of  education.  Moreover,  pnor  to 
Febmaiy  28.  his  agent  wrote  to  him  and  his  co- 
petitioner  "every  few  days,  oftener  than  once  a 
week,"  and  his  sister  in  Skowh^^  had  "mit- 
ten to  all  about  everything,  twice  to  his  agent's 
certain  knowledge.' 

That  any  numoer  of  these  non-produced  let- 
ters miscarried  is  utterly  inconsistent  with  com- 
mon experience  under  our  efficient  postal 
service,  and  with  unsatisfactorily  explained  ex- 
pressions in  their  letters,  such  as  that  <^  March 
5,  where  it  drops  out  that  they  knew  as  early  as 
February  5  that  executors  had  been  qualined. 
And  that  several  of  these  letters  have  been  pur- 
posely withheld — among  them  that  whidi  ac- 
companied the  copy  of  the  will— is  evident  from 
the  petitioners'  utterly  irreconcilable  testimony 
in  relation  to  the  search  for  them,  together  with 
Oieir  very  distinct  recollection  of  the  dates  of 
some  letters  received,  and  their  obliviousness  as 
to  the  dales  of  others  and  of  their  contents. 

If  they  did  not  actually  know  the  precise 
terms  of  the  will  until  January  26,  they  must 
have  known  its  sutistance — that  they  were  not 
to  sliare  the  whole  property.  That  a  large  part 
of  it  was  going  to  charitable  objects  tud  be- 
come so  notonons,  when  the  nephew  was  In 
Skowhegan  a  year  after  the  will  was  made,  as 
to  call  from  him  the  remark  already  mentioned. 
Having  as  much  at  stake  as  they  did,  and  con- 
sidering the  ill  effect  of  delaying  the  settlement 
of  the  estate,  ordinary  care  and  diligence,  which 
the  law  n^uires,  demanded  that  they  should  be 
active  and  make  use  of  all  such  reasonable 
means  as  were  within  their  reach  to  obtain  the 
information — if  they  had  not  already  done  it — 
necessary  to  enable  them  to  proaecute  their 
right  of  appeal  They  knew  in  February  that 
their  present  counsel  was  in  California,  and  had 
tiad  some  communication  from  htm,  for  on 
March  8,  "he  (nephew)  had  been  waiting  a  few 
days  to  see  him." 

But  it  is  obvious  that  they  had  no  intention 
of  appealing  at  any  time  after  January  26,  and 
before  February  hence  their  noniesldence 
placed  them  in  no  better  situation  than  they 
would  have  had  If  residents.  We  are  not  satis- 
fled,  therefore,  that  their  omission  was  not  with- 
out fault  on  their  part;  but,  on  tbe  contrary, 
that  gross  laches  and  culpable  negligence  were 
the  cause  of  their  nonacnon. 

Thus,  where  an  analogous  remedial  statute 
(Rev,  Stat  chap.  77,  ^  19)  authorized  tiie  su- 
preme fx>urt,  on  a  bill  in  equity,  to  give  a  cred- 
itor judgment  for  his  claim,  wldch  ne  did  not 
seasonably  present  to  the  administrator  on  his 
debtor's  estate,  provided,  inter  alia,  the  "cred- 
itor is  not  chargeable  with  culpable  negligence,* 
it  was  held  in  Massachusetts,  under  a  like  stat- 
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nte,  that  a  bill  alleging  that  the  complaiDant 
resided  in  Montreal  and  did  not  know  of  the 
debtor's  decease  or  of  the  appointment  of  the 
administrator  until  the  speaal  limitation  t^r 
bad  interrened.  could  not  be  maintained.  The 
court  said:  "The  only  ground  on  which  hecan 
rest  his  claim  is  that  he  resided  in  the  remote 
tity  of  Montreal  and  bad  mot  been  informed  of 
Uie  debtor's  decease.  The  facts  can  hardly  be 
said  to  present  anything  more  than  a  case  of 
mere  neglect  and  inattention.  He  failed  to 
make  an  effective  inquirr,  and  in  that  way  re- 
mained in  ignorance  of  a  fact  which  was  of 
course  perfectly  well  known,  and  which  there 
was  no  attempt  to  conceal.  The  formal  notice 
required  by  law  and  directed  by  the  probate 
court  was  given.  The  only  mistake  is  the  fail- 
ure to  know  a  fact  about  which  he  made  no  in- 
quiry." T.  Meae/iam,  108  Mass.  286. 

Again  :  The  petitioners  were  guilty  of  negli- 
gence in  proeecuting  their  petition .  It  is  of  the 
utmost  importance  that  an  estate  of  thismagni- 
tade,  comprising  more  than  $1,400,000  of 
"rights  and  credits"  should,  as  speedily  as  the 
law  will  allow,  come  into  the  posseesion  of  the 
rightful  administrators  for  proper  distribution. 
'The  petitioners  not  only  luul  no  intention  of 
seasonably  appealing,  but  even  the  nephew  did 
not  conclude  to  prosecute  the  petition  until 
shortly  before  its  date  in  September;  and  the 
niece,  Bslateas  August  24,wrote:"Lon  (nephew) 
is  very  anxious  I  should  sign  all  papers  with 
him  and  come  in  to  help  pay  the  expenses,  I  su^ 
pose,  if  he  fails  to  get  a  compromise."  But  it 
seems  she  succumbed,  for  on  October  26  she 
wrote:  "Ko  wonder  tou  were  astonished  to  see 
my  name,  but  I  could  not  get  out  of  it.  He 
(nephew)  annoyed  me  so  much  that  I  finally  de- 
cided to  go  in  with  him  for  better  or  worse. 
If  I  make  nothing  out  of  it,  he  says  he  will  pay 
all  the  expenses. 

While  the  law  affords  to  parties  a  year  as  its 
extreme  limit  of  indulgence,  still  a  reasonable 
construction  demands  diligence  on  their  part, 
and  does  not  allow  them  to  spend  the  whole 
time,  when  th^  know  all  the  necessary  facts, 
in  coming  to  a  conclusion  whether  or  not  they 
will  attempt  to  avail  themselves  of  its  remedial 
jwovi^ns. 

No  good  reason  is  assigned  for  not  having 
the  petition  drawn,  obtaining  an  order  of  notice 
thereon  in  vacation  (Rev.  Stat.  chap.  81,  ^  1) 
and  entering  and  trying  it  at  the  March  Term, 
and  thus  save  a  year  In  taking  it  to  the  law 
court,  instead  of  entering  it  on  Qie  10th  day  of 
the  September  Term  simply  for  notice,  and  try- 
ing it  at  the  December  Term.  For  the  clause  in 
Bev.  Stat.  chap.  6S,  §  26,  providing  that  the 
"petition  shall  be  heard  at  the  next  term  after 
the  filing  thereof,"  is  simply  directory,  limit- 
ing the  time  of  delaying  the  hearing.  But  the 
real  reasons  are  obvious.  The  niece  had  not 
then  yielded  to  the  "annoyances"  of  the  nephew. 
Compromise  was  early  the  height  of  his  expec- 
tation,  and  laierof  hers.  Delay,  as  an  obstruc- 
tion to  a  desirable  early  settlement  of  the  estate, 
was  deemed  to  be  the  most  convincing  argu- 
ment for  a  compromise.  An  attorney  was 
being  sought,  who,  in  direct  violation  of  Hev. 
Stat.  chap.  122,  g  12,  would  enter  into  the 
scheme  and  trust  to  success  for  his  fees.  Thus, 
as  early  as  March  8,  the  nephew  wrote  to  his 
agent  in  Skowbegan:  "It  would  seem  to  me 
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that  a  good  lawyer  would  take  such  a  case  as 
this  and  stand  in  for  a  share  if  he  won  the 
case;"  adding:  "All  these  big  cases  here  (Cah- 
fornia),  such  as  Lick,  compromised,  and  this 
is  probably  what  the  lawyers  would  do  in  this." 
And  on  March  6,  he  wrote  that  a  lawyer  for- 
merly from  Maine  "  thinks  there  can  be  no 
doubt  but  a  movement  in  that  direction  would 
bring  them  to  a  compromise  at  (mce."  So  also, 
on  August  84,  the  niece  wrote:   "What  do  yon 

think  of  's  idea  of  forcing  a  compromise?" 

adding  what  we  quoted  above  from  tier  same 
letter  In  i«gard  to  the  nephew's  desire  to  hare 
her  sign  "iQl  the  papers  and  help  poj  the  ex- 
penses if  he  f^ls  to  get  a  compromise.**  And 
although  they  did  not  succeed  m  finding  a  law- 
yer "who  would  take  such  a  case  as  uia  and 
stand  in  for  a  share  if  he  won,"  their  fruitleia 
search  did  not  finally  deter  them  from  punu- 
ing  their  main  purpose. 

Nor  do  we  think  that  "Justice  requires  a  re- 
vision." For  there  can  be  no  well-grounded 
pretension  that  this  instrument  is  other  than 
ihe  result  of  the  deliberate,  thoroughly-matured 
and  well-settled  purpose  of  the  emment  man 
whose  signature  it  bears,  completing  the  line  of 
donations  begun  years  before  his  decease,  show- 
ing f  uU  conversance  with  the  magnitude  of  hia 
own  and  of  his  brother's  estates  (the  latter  of 
which,  under  a  power  of  attorney  from  its 
heirs,  includipg  the  petitioners,  he  also  man- 
aged during  the  last  nine  years  of  his  life),  and 
a  full  appreciation  and  knowledge  of  the  con- 
dition and  circumstances  of  his  neirs.  "To  be 
sure  the  petitioners  offered  certain  testimony 
tending  to  show  that  certain  of  his  brothers 
"broke  down  mentally,"  and  also  his  business 
affairs,  with  his  manner  of  conducting  them,  so 
far  as  his  books  might  disclose  them.— all  ss 
bearingupon  his  testamentary  capacity, — whidi 
the  presiding  justice,  in  the  exercise  of  his  un- 
doubted discretlonan'  power  to  direct  the 
course  of  the  trial  b&on  him,  temporarily  de- 
clined to  hear,  apprising  their  counsel  at  the 
same  time  that  he  did  not  rule  it  to  be  incom- 
petent, but  would  postpone  It  until  smne  evi- 
dence of  a  more  direct  and  substantial  charac- 
ter should  be  introduced.  But  as  no  such  tes- 
timony was  introduced,  and  the  offer  was  not 
renewed,  we  conclude  that  that  issue  was 
abandoned,  especially  as  the  trial  was  takinr 
place  in  the  town  where  the  testator  had  lived 
so  many  years,  and  where  the  nephew  had  stop- 
ped six  months  In  188|8  and  1884,  thus  havinc 
not  only  personal  knowledge  of  the  testator'a 
mental  ctmdition,  but  ample  opportunities  for 
sounding  his  townsmen  on  the  subject.  Hence, 
if  a  revision  u  to  be  granted  under  this  head, 
it  must  be  based  upon  some  provision  in  the 
will  which  is  unjust  to  the  petitioners.  Bui  it 
is  our  opinion  that  none  of  its  provisIoDB  are 
unjust  to  them. 

'The  claim  made  In  tbdr  petititm  Is  that  if 
the  will  is  allowed  to  stand,  it  "inactk»Uyand 
to  a  great  extent  disinherits  his  hars."  That 
is  to  say,  the  niece's  uncle  ^ve  one  half  of  his 
estate  to  cburitable  objects  m  which  he  notori* 
ously  took  a  great  interest  during  many  of  his 
last  years,  and  to  her  only  her  equal  share  of 
the  remainder,  save  a  few  comparative  small 
bequests  lo  some  intlmste  friends,  lliis  dis- 
position of  his  estate  the  law  folly  anthorized, 
since  the  whole  was  his  own;  and  they  being 
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collateral  and  not  lineal  lieirs.  he  was  under  no 
legal  oblation  to  nipport  them  (Rev.  Stat, 
chap.  34,  §  IS);  and  knowlaff  that  she  would 
leanve  her  equal  share  of  afi  of  his  brother's 
estate  of  the  same  magnitude  as  his  own,  we 
fail  to  perceive  wherein  any  injustice  is  done 
to  her  l:^  the  will.  The  nephew's  share  of  the 
testatoi^s  residue  is  bequeathed,  to  be  sure,  to 
him  in  trust  for.bia  sod;  but  he  inherits,  in  his 
own  right,  his  equal  share  of  all  of  Philander's; 
and  it  Is  quite  apparent  from  the  testlmonv 
why  the  testator  madethis  discrimination,  which 
may  in  the  end  show  wisdom  rather  than  any 
want  of  testamentary  capacity  or  any  injustice 
to  the  nephew  and  his  family.  Ndther  new 
trials  in  equity  nor  reviews  in  law,  when  not  a 
matter  of  ri^nit,  are  granted  except  upon  the 
merits,  to  prevent  Injostice.  Pom.  Eq.  g  886: 
Brookt  V.  mfiut  aM.L.RB.Co.niile.m; 
Janet  v.  Saton,5\  Me.  387,  and  cases  there  cited. 

This  provision  of  the  statute  (Rev.  Stat  chap. 
63,  g  25}  has  never  before  been  before  the  law 
court,  though  like  provisions  have  more  or  less 
frequently  been  construed  in  other  jurisdictions 
and  applied  to  a  variety  of  circumstances,  the 
courts  declaring  the  provisions  to  be  reme- 
di^  in  their  character,  in  which  view  we  fully 
concur.  The  language  of  the  statute  iHreclndes 
the  idea  that  leave  is  to  be  granted  for  the  mere 
asking.  But  white  it  is  remedial,  and  wisely 
intended  to  practicallv  extend  the  time  forap- 
pealing  to  parties  having  meritorioiis  cases,  and 
who  in  good  f^th  have  shown  reasonable  dili- 
gence in  availing  themselves  of  the  tnimaiy 
ri^dtit  of  appeal  as  well  as  of  the  extended  In- 
dugence,  still  a  liberal  administration  of  It  will 
not,  Uirough  mere  caprice,  extend  to  parties  an 
unwarranted  license  to  negligently  waste  the 
time  allotted  them  either  for  taking  an  appeal 
or  filing  their  petition  for  leave  to  appeal,  for 
the  purpose  of  delay,  and  thus,  imder  a  mis- 
named legal  discretion,  invite  and  uphold  cases 
buran  for  pure  compromise  and  spwulation. 

We  are  of  omnion.  therefore,  that  the  decf- 
don  of  the  predding  justice  that  the  Judge  of 
probate  bad  jurisdiction,  and  that  justice  does 
not  require  a  revision  of  his  decree,  was  cor- 
rect. 

The  petitioners  also  allege  that  the  will  was 
not  subscribed,  as  required  by  Bev.  Qtai.  chap. 
74,  S  1,  bv  "  three  credible  attesting  witnesses, 
not  beneflcially  interested  under  the  will;"  but 
that,  on  the  contrary,  they  were  not  "credible," 
and  were  "beneflcially  interested  under  the 
will,"  inasmuch  as  they  were  taxpayers  in  the 
town  of  Skowhegan,  to  which  a  legac?  was 
^ven  and  a  devise  made  by  the  flfteenw  and 
sixteenth  items  of  the  will. 

"Credible  witnesses,  not  benefldallj  Inter- 
ested under  the  will,"  are  obviously  intended  to 
mean  witnesses  other  than  those  described  in 
Stat.  1821,  chap.  38,  g  2.  and  in  Rev.  Stat?  1841, 
chap.  62.  §  3,  as  simply  "credible;"  for  all 
the  words  of  description  must  have  some  mean- 
ing. We  cannot  impeach  the  intelligence  of 
the  lawmakers  by  considering  the  clause  tauto- 
logical. 

It  seems  that  the  common  law  looked  upon 
some  persons  as  unworthy  to  obtain  credit,  and 
excluded  them  from  being  witnesses  through 
fear  that,  if  beard,  their  testimony  would  be  be- 
lieved, and  hence  they  were  denominated,  not 
Incredible  witnesses,— for  that  term  the  law  ap- 


plied  to  testimony,— but  incompetent  witnesses 
—not  entitled  to  the  general  character  of  credi- 
bility, while  those  who  were  free  from  in- 
famy and  certain  other  disqualifying  taintsand 
influences,  including  that  of  interest,  the  law 
trusted  to  testify,  because  of  their  general  char- 
acter of  credibility,  and  called  them  competent. 
Hence  "credible,"  as  applied  to  witnesses,  is 
\miversally  considered  to  mean  competent.  But 
as  "credible"  witnesses  are  those  &ee  from  in- 
terest, the  clause,  "not  ben^clally  interested 
under  the  will,"  was  Introduced  for  the  purpose 
of  eliminating  the  element  of  interest  from  the 
term  "credible,"  which  formerly  included  it, 
and  deflne  and  modify  the  interest  which  should 
thereafter  disqualify  one  from  subscribing  a 
will.  In  other  woids,  "credible"  witnesses,  as 
that  term  has  hitherto  been  understood,  were 
no  lon^r  essential:  but  witnesses  who  are  com- 
petent m  evety  respect  other  than  that  of  in- 
terest, and  so  far  as  their  interest  should  there- 
after render  them  incompetent,  it  must  not  only 
be  a  "beneficial  interest,  but  such  as  would  be 
directly  derived  from  or  "under  the  will." 
Otherwise  the  utmost  care  and  vigilance  on  the 
part  of  a  testator  in  selecting  witnesses  to  liis 
will  would  fail,  and  his  will,  innce  the  omission 
of  certain  provisionH  of  the  statutes  soon  to  be 
mentioned,  would  be  void.  Instead  of  saving  the 
will  at  the  expense  of  some  provfdon  in  nvor 
of  the  witness. 

We  think  this  view  is  fully  warranted  by  a 
review  of  the  statutes  of  wills,  as  follows:  The 
first  statute  rStat.  1831,  chap.  88)  contained  cer- 
tain provisions,  borrowed  from  the  English  stat- 
utes, making  void  any  beneficial  legaOT.  devise, 
or  interest  ^ven  or  made  to  a  subscribing  wit- 
ness, thereby  rendering  him  a  competent  wit- 
ness and  saving  the  remaining  provisions  of  the 
will;  and  his  competency  was  also  restored  by 
his  receiving,  releasing,  or  refusing  to  accept, 
before  testifying,  any  such  interest  given  him 
by  the  will  {%%  8, 0, 10>.  These  im>visions  in 
substance  were  re-enacted  in  Rev.  Stat.  1841, 
chap.  92. 

In  1856  the  legislators  made  a  total  revolu- 
tion in  the  common  law  governing  the  compe- 
tency of  witnesses  so  far  as  their  personal  m- 
terest  was  concerned,  neither  excusing  nor 
excluding  tiiem  by  reason  of  interest  as  party 
or  otherwise,  with  certain  exceptions  immate- 
rial to  our  present  inquiry  ;  but  provided  that 
this  statute  should  not  affect  the  law  relating 
to  the  attestation  of  wills  (Stat.  1856,  chap.  266, 
§g  1,  8).    Subsequently,  but  during  the  same 

J ear,  the  Legislature  commissions  Ex-Chief 
ustice  Sheple^  to  make  a  new  Revision  of  the 
statutes,  and  m  his  report  the  provisions  in 
Stat  1^1,  chap.  88,  above  ment1<Hied,  were  In- 
tentionally omitted  (as  he  said  in  a  note  to  the 
chapter  on  wills)  "as  bdng  superseded  or  in- 
conAstent  with  recent  enactments  allowing  per- 
sons interested  to  be  witnesses"  (Shep.  Rep.  74, 
note  c).  Whether  this  view  was  strictly  cor^ 
rect  or  otherwise,  those  omitted  provisions  have 
never  reappeared  in  any  subsequent  Revision. 
So  that,  if  a  subscribing  witness  had  given  him 
by  the  will  such  an  int^est  as  was  described  in 
those  omitted  sections,  and  the  same  tet^nical 
construction  of  the  attestation  clause  was  re- 
tained as  formerly,  not  only  the  provision  in 
the  will  in  favor  of  the  subscribing  witness,  but 
the  whole  will,  would  he  absolutely  and  irre- 
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trievably  void.  Hence,  instead  of  liberalizing 
«nd  enlarging,  in  the  line  of  modern  legialation, 
the  law  in  regard  to  the  making  of  wills,  the 
legislation  narrowed  and  restricted  it,  and  in* 
^wluced  new  obstructions  which  might  readily 
escape  the  most  prudent  foresight.  PercelTing 
this  condition  oi  things,  the  legislature,  at  its 
first  sesraoQ  next  after  the  Revision  of  1867  (from 
which  those  sections  were  first  omitted)  took 
effect,  changed  the  attestation  clause  by  adding, 
'  'not  beneficiallv  interested  under  the  provisions 
•of  the  will"  (Stat.  16S9,  chap,  120,  ^  1),  with 
the  evident  Intention  of  liberalizing  the  statute 
by  decking  in  substance  that  a  subscribing 
witness  is  competent  whose  interest  a  reading 
of  the  will  doee  not  show  to  be  one  whi(dk  is 
vested  by  and  ^ven  in  the  will,  and  not  one 
which  comes  fiuirectly  or  conuquentiBlly  by 
reason  of  an  interest  given  to  some  person  other 
than  the  witness.  And  this  amendment,  save 
the  redundant  words,"  the  provisions  of,"  has 
been  re^nacted  in  the  subsequent  Revisions. 

A  fair  construction  of  the  fifteenth  item  is 
that  a  ^xtcific  sum  of  money  is  given  to  the 
town,  to  hold  in  trust  "  for  the  worthy  poor," 
Tesident  therein;  that  the  principal  ia  "to  be 
funded,"  and  the  income  to  be  "  expended," 
one  moiety  thereof  by  a  "woman's  aid  socie^," 
and  the  other  by  the  town.  But  the  town  is 
not  authorized  to  use  the  latter  moiety,  together 
with  any  sum  which  it  may  raise  by  taxation, 
as  a  joint  fund  for  the  support  of  its  paupers ; 
nor  to  assist  such  "worthy  and  unfortunate 
poor"  only  as  have  a  settlement  therein;  but  to 
distribute  it  among  the  residents  described,  re- 
gardless of  any  pauper  settlement  of  the  recipi- 
ents. Moreover,  the  clause,  "to  save  tbem  from 
pauperism,"  was  not  intended  to  mean,  for  the 
avowed  purpose  of  preventing  those  who  thus 
enjoyed  bis  bounty  from  imminent  pauperism, 
nor  to  qualify  or  in  any  wise  limit  or  restrict  the 
distribution  to  such  persons  as,  without  it, 
would  necessarily  or  probably  become  a  town 
charge;  but  it  was  simply  intended  to  express 
in  the  most  general  and  abstract  manner  the 
testator's  behef  of  the  good  effects  which  might 
in  part  incidentally  result  from  this  considerate 
charitable  bequest. 

The  device  also  was  for  a  public  purpose, 
from  which  tlie  inhabitants  of  the  town  might 
derive  more  or  less  benefit  of  a  general  charac- 
ter, but  not  of  that  direct,  certain  pecuniary 
natiure  whidi  would  thereby  make  them  "bene- 
ficially interested."  Such  a  devise  cannot  be 
reasonably  expected  to  lessen  the  taxes  of  the 
inhabitants. 

The  land  devised  and  the  money  bequeathed 
are  to  be  held  by  the  town  as  trustee  for  the  re- 
spective purposes  prescribed  in  the  will.  They 
cannotbe  rightfully  used  for  any  other  purposes. 
No  execution  issued  on  a  judgment  against  the 
town  can  be  levied  on  the  land,  since  the  nature 
of  its  tenure  is  disclosed  by  the  record  to  be 
read  of  all  men.  But  if  the  mode  of  diBtribu^ 
ing  the  income  of  the  bequest  should  some- 
times incidentally  happen  to  keep  from  public 
expense  some  of  its  recipients,  and  thereby  in- 
directly affect  the  taxes  in  some  slight  degree, 
that  fact  would  not  render  these  witnesses  in- 
competent. "It  isclear,"  said  Wilde,  J.,  "that 
unless  the  witnesses  are  to  be  relieved  from 
their  taxes  by  this  donation,  they  are  compe- 
tent.  It  Is  posdble,  though  not  probable,  that 
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they  may  thus  be  relieved,  but  neither  posn- 
bilities  nor  even  probabilities  are  sofficfcot  to 
disqualify  a  witness."  Bawsa  r.  Bumphmg,  % 
Pick.  860;  Narthampt<m  v.  Smith,  11  Met.  890. 

In  actions  where  a  town  is  not  a  party  to  the 
record,  but  is  simply  indirectly  interested,  its 
inhabitants  were  at  common  law  in  this  ^ale 
competent,  because  their  interest  was  contin- 
gent 8taU  V.  atuart,  23  He,  111.  114;  BtmU 
V.  Woodviord,  84  Me.  298;  Fletcher  v.  Somerwt 
B.  B.  Go.  74  Me.  434. 

But  this  question  has  been  decided  in  prin- 
ciple in  Piper  v.  Moulton,  72  Me.  155, 158,  and 
is  decisive  of  this  branch  of  the  case.  One 
ground  on  which  the  decision  was  pot  waa  that 
the  interest  of  two  of  the  witnesses,  thou^  tax- 
payers in  the  town  to  which  a  bequest  waa  made 
m  trust,  was  not  "certain  and  direct"  Hie 
opinion  was  drawn,  ttUst  thorou^  argameitf 
hj  learned  counsel  against  ttie  wfll,  by  tbe  dii- 
tinguished  chief  justice  at  tiut  time,  and  ft  te> 
received  the  unqualified  concurrence  of  oar  late 
learned  associate.  Judge  Barrows,  who  for  yean 
before  his  twenty-one  years'  service  on  the  so- 
preme  court  bench  was  judge  of  probate  for 
Cumberland  County.  That  opinion  was  an- 
nounced and  published  nearly  two  years  prior  to 
the  execution  of  this  will.  It  was  probably  In  ti^ 
mind  of  Judge  Dascomb,  who  wrote  iac  wHl, 
when  the  testator  came  to  execute  it,  tuid  it  af- 
forded them  the  freshest  assurance  of  this  court 
that  the  friends  and  neighbors  who  had  known 
the  testator  so  long  and  well,  whom  be  desired  to 
witness  his  solemn  act  of  making  a  trntammt 
ary  disposition  of  his  vast  posseanons,  Mie  half 
whereof  he  thereby  devoted  to  charity'a  sakc^ 
although  they  were  men  of  substance  in  the 
town  which  he  had  constituted  trustee  of  sonw 
of  his  public  bounty,  were  not  thereby  rea- 
dered  incompetent  therefor  under  our  statute. 

Furthermore,  the  petitioners  contend  that  the 
witness  Cushing,  even  If  not  diaquiUified  by 
resson  of  being  a  taxpayer  in  8kowfaenn,  was 
"  beneficially  Interestea  undo'  the  mil,"  be- 
cause, at  the  time  of  execution,  he  held  two 
shares  of  stock  of  tradingcorporation  called  the 
"  Skowhegan  Hall  Ass(Kiation,"  to  which  tbe 
testator  bequeathed  |15,000,  "in  part  to  secure 
a  lilieral  policy  in  rewpect  to  tbe  use  of  the  hall 
for  objects  of  public  uterest." 

The  name  of  the  corporation  shows  Its  object 
to  have  been  to  secure  a  public  hall,  and  idealis- 
ing that  it  would  not  at  first  be  self-supporting, 
the  block  included  stores  which  would  com- 
mand good  rents.  The  testimony  shows  that 
the  hall  was  always  used  for  "  public  meeting 
— temperance  meetings,  agricultural  meetings, 
lyceum  lectures,  concerts,  graduation  exercisBa 
of  high  school,  and  town  meetings,  for  which 
the  custom  waa  to  charge  rent,  except  tat  towa 
meetings,  which  were  nee  in  consideration  ol 
$2,300  contributed  by  the  town. 

The  obvious  intention  of  the  testator  waa  to 
contribute  the  sum  named  toward  frisking  tha 
hall  free  for  all  such  "  objects  of  public  mter- 
est."  The  phrase  "in part"  coiud  not  have 
been  intended  as  equivalent  to  "a  part  of."  It 
in  no  wise  indicated  a  desire  or  intentim  of  da* 
voting  an  undefined  part  of  the  bequest  to  se- 
curing a  free  use,  or  "a  liberal  policy  in  re^>ect 
to  the  use,  of  the  hall"  for  public  objects,  leav- 
ing the  remainder  to  be  a[^»opriatM  for  the 
pecuniary  benefit  of  tbe  atouhofakEa.  Bol 
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when  cODsidered  in  coDnectioD  with  the  chari- 
table tenor  of  the  will,  together  with  the  par- 
ticular "  objects  of  public  interest "  for  which 
it  had  always  been  used,  the  clear  meaning  of 
the  testator  was.  that  while,  from  knowledge 
derived  during  his  long  presidential  tenure,  he 
knew  the  sum  alone  bequeathed  would  not 
fully,  it  would  "in  part"  at  least,  bring  about 
the  de^red  result ;  and  that  he  thereby  con- 
tributed what  be  considered  to  be  his  share  of 
whatever  sum  might  be  found  neresaary 
thereta 

But  no  part  of  this  legacy  (inferred  on 
Cudiing  any  direct  and  certain  interest  in  it. 
The  most  that  can  be  claimed  is  that  the  legacy 
gave  an  interest  to  a  corporation  two  shares  of 
whose  stock— worth  $1.50  each— the  witness 
at  the  time  of  the  executicm  held,  hut  disposed 
of  before  the  probate  of  the  will. 

Even  if  the  theory  of  the  petitioners  be 
adopted. — that  a  F>art  of  tbe  legacy  was  to  he 
appropriated  to  "securing  a  liberal  policy  in  re- 
spect to  the  use  of  tbe  haJl  for  objects  of  public 
interest," — Cushing's  interest  at  best  was  con- 
tingent. The  part  to  be  thus  applied  not  being 
designated  in  Qxe  will,  the  corporation  might, 
by  appropriating  substantially  the  whole  of  it, 
deptive  any  sto«holder  of  any  beneficial  inter- 
est whatever  in  it 

But  we  do  not  place  the  decision  upon  this 
ground,  but  upon  the  broader  ground  that  the 
Legislature  did  not  intend  to  declare  incompe- 
tent a  subscribing  witness  to  a  will  which  con- 
tained a  legacy  to  a  corporation  of  whose  slock 
the  witness  happened  to  hold  one  or  more 
shares. 

If  a  testator  can  give  none  of  his  estate  to  his 
town  for  charitable  purposes,  without  tberebv 
disqualifying  as  witnesses  every  one  of  hu 
neigfaboraand  townsmen  who  knew  him,  and  all 
other  citizensof  whatever town.county,  or  State, 
who  happen  to  own  property  in  his  town  liable 
to  taxancm  therein;  or  to  a  corporation,  without 
thereby  rendering  incompetent  every  stock- 
bolder  therein, — then  the  practicability  of  legal- 
ly executing  a  will,  especially  since  the  omis- 
sion and  consequent  repeal  of  the  former 
provisions  hereinbefore  mentioned,  becomes 
a  matter  of  chance  ;  for  it  would  be  substan- 
tially impracticable  to  seasonahly  ascertain  such 
disqualifying  facts. 

On  the  other  hand, — to  repeat  what  we  have 
substantially  already  said,— we  think  the  Legis- 
lature intended,  by  its  amendment  of  the  at- 
testation clause,  to  relieve  wills  from  the 
dilemma  in  which  the  omission  and  consequent 
repeal  of  the  early  statutory  provisions  hereto- 
fore mentioned  had  placed'^  them,  and  thereby 
enable  a  testator  to  readily  know,  from  a  perusal 
of  the  pTOvirions  of  his  will,  whether  or  not 
he  had  tnerein  given  to  those  whom  he  desired 
to  witness  it  a  mrect  and  certain  interest  in  bis 
estate;  and  if  their  names  do  not  appear  there- 
in as  devisee,  legatee,  or  donee  of  some  direct 
and  certain  pecuniary  interest  named,  and  they 
are  not  heirs  to  any  such  devisee,  legatee,  or 
donee,  they  shall  be  deemed  not  "  beneficially 
interested  under  the  wiU." 

Bxe^iofuovemled, 

Petcn*  C%.t^.,Ulbb^,Foster,and  Hm* 
k«ll,  JJ.,  coDcaned;  Daaforth,  J.,  did  not 

sit.  * 

■B. 


STATE  of  Maine 
p. 

George  THRASHER. 

1.  The  penaity  for  killing  a  deer  in  vio- 
lation of  the  ^me  law  may  be  recov- 
ered hj  complaint,  and  it  need  not  be 
alleged  to  whom  the  penalty  goes. 

3.  The  Statute  of  liimitationscannotbe 
inToked  to  sustain  a  motion  in  arrest 
of  judgment. 

3.  A  deposition  is  not  ndmiaaible  to  show 
a  voluntary  payment  of  the  penalty  by 
the  deponent  in  behalf  of  the  defendant 
before  the  complaint  was  brought. 

(Franklin — ^Decided  Janua^  ST,  1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
Mr.  F.  E.  llimberlake,  for  defendant: 
The  respondent  was  entitled  to  the  braieflt  of 
thedepoeitionof  George  H.  Harmon,  because: — 
1<  It  tends  to  prove  the  recoveiy  of  one  fine 
by  and  in  behalf  of  the  State  for  the  offense  al- 
lied to  have  been  committed. 

See  Bex  v.  CUn-k,  S  C!owp.  610,  where  It  was 
decided  that  when  an  offense  created  or  made 
penal  by  statute  is  in  its  nature  single,  one 
single  penalty  only  can  be  recovered  though 
several  join  in  committing  it. 

Also  Aac  v.  BUatdaie,  4  Term  Rep.  809,  and 
the  case  put  by  Lord  Mansfield  under  the  stat- 
ute for  the  preservation  of  game. 

The  Statutes  of  Maaa.  1797,  chap.  70,  g  4, 
provided  a  penalty  for  catching  alewives,  etc., 
at  certain  seasons.  Under  this  statute,  on  an 
offense  committed  in  what  is  now  the  State  of 
Maine,  it  was  held  that  a  former  recovery  and 
satisfaction  is  a  bar  to  a  subsequent  action  against 
another  joint  offender,  as  but  one  penalty  was 
incurred,  however  many  the  persons  cooAnit- 
ting  it;  or,  in  the  precise  language  of  the  court, 
"  As  tbe  statute  imposes  a  penalty  for  every 
alewife  taken,  to  be  paid  by  the  rafendeTf  we 
are  satisfied  that  but  one  penalty  can  be  recov- 
ered for  taking  the  satne  ndi.'* 

BoutdU  V.  KmiTH,  4  Mass.  481;  Bvmham  v. 
Webtter,  5  Mass.  266. 

2.  Because  it  proves  the  voluntary  payment 
of  one  fine  to  the  complainant,  at  that  time  sup- 
posed to  be  a  fish  and  gune  warden,  by  the  re- 
spondent, for  this  same  offense,  whicn  would 
estop  this  complainant,  who  must  be  a  party  in 
interest  by  being  entitled  to  one  half  the  amo'unt 
recovered,  from  commencing  any  further  ac- 
tion, although  another  might  do  so. 

Bagnham  v.  BovjiaeHUe,  0  Pick.  44;  Wheder 
Y.  OoukUnff,  18  Gray,  642. 

The  complaint  Uioold  all^  to  whom  the 
fine  or  penalty  is  to  be  paid. 

Under  tbe  law  as  it  was  at  the  time  this  of- 
fense is  alleged  to  have  been  committed,  no  part 
of  the  penalty  recovered  could  go  to  the  State. 

The  amendment.  Pub.  Laws,  1885,  chap. 
276,  shows  conclusively  that  this  was  the  under^ 
standing  and  intent  of  the  lawmakers. 

If  tms  was  tbe  "  8[diit  and  Intent"  of  the 
Act,  it  must  control. 

Allen  V.  FtTun^,  76Me.  82;  Commonwealth  y. 
Meaaenger,  4  Mass.  466. 
When  the  penal^  goes  to  some  person  or 
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penoDs,  of  whose  existence  and  Idoitity  the 
court  cannot  take  judicial  notice,  no  Talid  judg- 
ment can  be  rendered  unless  tbeir  names  are  set 
out  in  the  complaint. 

StaU  v.Orand  Trunk  B.  Co,  9a'l&ia.\4&',  State 
T.  Johiwm,  65  Me.  862. 

In  State  t.  Smith,  64  He.  423,  one  half  of  the 
fine  went  to  the  county,  in  any  event,  and  in 
State  V.  WiUU,  1  New  Eng.  888.  one  half 
went  to  the  town  where  tbe  offense  was  com- 
mitted. 

State  T.  Grand  Trunk  R.  Co.  »apra. 

And  the  rights  of  the  society  and  the  pur- 
pose of  the  law  might  be  defeateid  by  the  acci- 
dental or  intentional  omission  of  this  declara- 
tion, by  any  party  that  first  commences  an 
action. 

This  action  is  barred  by  the  Statute  of  Limi- 
tation. 

Rev.  Stat.  chap.  61,  ^94, 

The  complaint  alleges  an  act  committed  more 
than  one  year  prior  to  the  commencement  of 
these  proceedings,  and  the  evidence  was  coo- 
fined  to  the  same  date. 

C^flttortond  A  0.  Canai  Corp.  v.  Bitehingt, 
B?  Me.  148;  8.  C.  89  Me.  809;  AtOt  v.  nvrhw. 
«S  Me.  0;  StaU  v.  Habba,  89  Me.  212. 

Rev.  Stat  chap.  188,  §  1,  makes  a  clear  dis- 
tinction between  compMnt  and  information: 
"  The  time  within  which  all  actions  and  suits 
for  a  penalty  or  forfeiture  on  anv  penal  statute 
may  be  commenced,  is  Umitea  to  one  year. 
The  prosecution  by  indictment,  suit,  or  mfor- 
matioQ  to  two  years." 

State  v.  Gray.  SO  Me.  858;  OommonwmWi  v. 
Howet,  15  Pick.  281. 

Where  an  act  not  before  subject  to  punish- 
ment is  declared  penal,  or  is  subject  to  any 
specific  penalty  or  forfeiture  by  statute,  and  a 
mode  is  pointed  out  in  which  it  shall  be  prose- 
cuted, that  mode  alone  can  be  pursued. 

C^tmmonwealth  v.  Htnoea,  eupra. 

Mr.  Jos.  C.  Holman.  County  Atty,,  for 
the  State: 

The  principal  point  is  whether  the  prosecu- 
tion was  commenced  in  season,  or  whether  it  is 
barred  by  Rev.  Stat.  chap.  81,  §  94,  and  by  the 
decisions  of  this  court  under  that  statute,  which 
are  to  be  found  in  State  v.  Hobbt,  89  Me.  212, 
MdSiateM.  Gray.9»lSB.m. 

This  Is  not  a  prosecution  to  wUch  said  stat- 
ute applies. 

State  V.  Smith,  64  Me.  438. 

If  defendant  had  claimed  the  prosecution 
was  barred  by  this  Statute  of  Limitation,  he 
should  have  objected  to  the  introduction  of 
evidence  at  any  time  prior  to  the  two  yean 
next  prior  to  the  commencement  of  the  same, 
and,  had  the  court  allowed  the  evidence,  ob- 
jected and  excepted  to  the  same,  or  else  by 
special  plea. 

Whart.  Cr.  Ev.  S  105. 

For  anything  tnat  may  appear  in  the  case 
this  may  be  one  of  the  excepted  cases,  as  the 
court  states  in  State  v.  Boibt,  89  Me.  286,  and 
the  excepted  cases  an  stated  hi  Rev.  Stat  chap. 
181, 

This  question  is  fully  discussed  by  Mr.  Jut- 
Clifford,  in  United  States  v.  OwJt,  17Wall. 
168-182  (84  U.  8.  bk.  31,  L.  ed.  588),  in  which 
opinion  he  cites  State  v.  Sobbt,  89  Me.  212. 

In  this  same  case  the  attorney-general,  in  his 
brief,  says:  "The  fact  thai  an  indictment 
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chaivee  the  offense  to  have  been  committed  an- 
tecedent to  the  time  in  which  by  statute  apros- 
ecuti<m  for  the  same  can  be  brought,  is  not  a 
sufficient  reason  for  quashing  the  indictment 
for  arresting  judgment,  or  for  diacbargiog  the 
defendant  on  habeas  eorput  after  judgment." 
And  he  cites  United  Statet  v.  W/Ute,  5  Craoch 
(C.  CA  88;  State  v.  MatBard.  15  Rich.  L.  (8.  C.) 
274;  State  v.  BateHng,  10  Humph.  52;VMmm 
V.  Unitsa  Statet.  8  McLean,  89. 

Also  see  Whart  GrinL  PL  &  Pr.  g  818,  and 
cases  there  cited. 

Virgin*  J.,  delivered  the  t^dnioD  (rf  the 

court: 

The  respondent  contends  that  the  proseco- 
tioD  against  him  is  barred  by  the  Statute  el 
Limitations.  But  the  law  does  not  allow  dist 
question  to  be  raised  under  a  motion  in  arreit 
of  judgment.  Limitation  bar  is  a  matter  of 
defense  and  should  be  pleaded  or  given  in  evi- 
dence by  the  accused,  and  then  it  ia  tnvm- 
able.  United  State*  v.  Cook.  17  WalL  IW,  181 
(84  U.  8.  bk.  21,  L.  ed.  538). 

The  complaint  need  not  allege  to  whom  the 
penalty  is  to  go.  Its  appropriation  is  a  matter 
m  which  the  defendant  has  no  concern.  His 
respmisibility  in  relation  to  the  penalty  ceases 
with  his  payment  of  it  to  tbe  clerk  of  the  court 
which  tried  him.  State  v.  Smith,  64  Me.  425: 
StaU  V.  WiUie,  78  He.  70, 1  New  Eng.  Rep.  663. 

Those  parts  of  the  deposition  excluded  by  tbe 
presiding  justice  were  inadmissible.  They 
were  not  legitimate  evidence  to  show  the  de- 
ponent's conviction  of  killing  tbe  same  deer,— 
a  certified  copy  of  the  record  is  the  proper  evi- 
dence of  that, — but  they  merely  show  that  be 
had  voluntarily  paid  $40  to  a  certain  person  for 
having  killed  it  A  proper  administratioD  of 
the  law  recognizes  no  such  condonadoos. 

The  prosecution  by  complaint  is  authoriied 
by  Stat.  1885,  chap.  25a 

MteeptioM  overt^tUd. 

Peters.  Ch.  J.,  Walton.  Libbex,  Ea- 
ery.  and  Haskell*  J  J.,  oonctured. 


Edson  L.  OAK 
«. 

William  H.  DUSTIN. 

1.  The  surety  on  a  ball  bond  can  not  ofltor 
as  a  defense  the  fact  that  the  priac^ 
pal  was  compelled  by  duress  to  gire 

the  bond. 

2.  The  court  expresses  no  opinion  whetlMr 
the  following  certiflea.te  of  oath  would 
anthoriae  an  arrest: 

"  State  of  Maine, 

Penobscot  ss.  May  5  1883. 

Then  personallv  appeared  S.  P.  Cros- 
by, attorney  to  tne  with  in- named  cred- 
itor, and  made  oath  that  he  has  reason 
to  believe,  and  does  beUeve,  that  tbe 
witbin-named  debtor  is  about  to  depart 
and  reside  beyond  thelimitsof  the  State, 
and  take  wiu  him  property  or  means 
of  his  own  exceeding  the  amount  re- 
quired for  his  immediate  support,  and 
that  tbe  demand  sued  for  or  tbe  prin- 
cipal part  thereof,  amoTUiting  to  at  least 
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$10,  is  due  to  the  within-Damed  debtor. 

Josiah  Crosby, 
Jnatioe  of  the  Peaoe/' 

(Penolwoot  Decdded  January  81. 1887.) 

ON  report.   Judgment  for  plaintiff. 
The  facts  are  stated  Id  the  opinion  and 
headnote. 

Mettrt.  Crosby  *  CfobIit',  for  plaintiff: 
In  precisely  such  a  case  (certificate  of  oath 
to  apinttisers  of  real  estate  !n  Boop  t.  Ji^nmm, 
S8  Me.  885)  the  words  "  before  me "  were  not 
used,  and  the  same  objection  was  made;  but 
auch  a  well-balaaced  mind  as  Chitf  Jvtiee 
Whitman  inve  the  opinion  of  the  court  that 
"todoubt  upon  thte  point  would  be  "irra- 
tional." 

Nor  could  the  original  debtor  have  arailed 
himself  of  the  point,  tliat  the  person  recited  in 
the  certificate  was  not  the  attomer  of  the  cred- 
itor, Inr  motion  or  plea,  but  only  in  one  way, 
Tiz.:  by  seasonably  calling  for  authority  of 
plaintiff's  attorney  to  appear  for  plaintiff,  at  the 
first  term. 

PretUimf.KdUy.  41  He.  486. 

The  point  cannot  be  taken  afterwards,  after 
first  term. 

KnmdUm-v.  IHantation Ho.  4, 14 Me.  20. 

The  simple  statement  by  counsel  or  attorney 
of  this  court  re^larly  lulmitted  to  practice, 
that  he  is  authonzed  to  y*pear  for  a  person  or 
evea  a  corporation.  Is  sufficient  evidence  of  that 
fact. 

Peii€6$eot  Boom  Cor.  t.  Lavuon,  16  Me.  334. 

Ball  bond  is  a  part  of  the  record. 

Champion  r.  Noyea,  2  Mass.  484. 

It  is  suffldent  that  the  oath  certified  that  he 
"  had  a  reason  to  believe,  and  did  believe," 
that  debtor  was  about  so  to  depart,  etc. — sufB- 
cient  that  the  creditor,  his  agent  or  attorney 
acted  in  good  faith.  This  point  has  been  re- 
peatedly settled  in  this  court. 

Martton  T.  Savage,  88  Me.  138,  action  on  bond 
to  free  himself  from  arrest;  Adamt  7.  MaeFa/r- 
tans,  66  Me.  148. 

In  the  present  case  judgment  has  been  rend- 
ered against  the  debtor,  and  now  the  bail  is 
simply  asked  to  do  what  be  agreed  to  do.  The 
bail  takes  some  risk.  He  so  understood  it. 
But  he  has  ample  means  to  iadenmify  himself. 
He  may  surrender  the  debtor  at  any  time,  mav 
take  hun  on  Sunday,  break  into  his  dwell- 
ing-house, and  even  follow  him  ioto  another 
State  and  bring  him  back  for  the  purpose  of 
surrender. 

Commonwtalth  v.  Brickett,  8  Pick.  140. 

Bail  cannot  plead  that  principal  was  not  ar- 
rested. 

SChitty,  PI.  811,  and  cases  cited. 
Giving' time  to  the  principal  is  no  defense  on 
bail  bond. 

1  Chilly,  PL  486. 

No  mailer  of  defense  can  be  pleaded  anterior 
to  the  recovery  of  judgment;  and  the  original 
defendant  himself,  or  his  bail,  or  sureties  can- 
not plead  that  the  judgment  was  obtained 
against  htm  by  fraud. 

Id.  513.618. 

That  bail  cannot  avail  himself  of  any  of  the 
allied  defects  is  fully  settled  in  a  most  decisive 
manner  in  Massachusetts  in  Springfield  Card 
Mfg.  Co.  v.  Want,  1  Cush.  888.  and  cases  dted. 
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The  bail  Is  estopped  from  denying  that  his 
I»1odpal  was  liable  to  aneat 

ateeer  v.  Sombayer,  34  Wend.  374;  HaU  v. 
Toung^i  Pick. 80. 

Mr.  ThoBUM  H.  B.  Pleree,  for  defendant: 

The  right  of  arrest  in  such  cases  is  a  highly 
arbitraiT  right  given  to  a  creditor  who  has  not 
obtained  a  judgment.  It  rests  upon  particular 
provisions  of  the  statute,  and  the  creditor  must 
not  only  keep  strictly  within  the  statute,  but, 
as  this  court  has  held  in  the  exerdse  of  Its 
good  judgment  heretofore,  the  certificate  upon 
ti>e  writ,  D^ore  it  can  authorize  the  office  to 
act,  must  show  affirmatively  every  statute  re- 
quirement complied  with,  in  sudi  form  that  It 
could  not  possibly  be  true  and  the  statute  not 
be  complied  with. 

Proctor  V.  Lothrop,  68  Me.  356.  . 

Rev.  Stat.  1871,  chap.  118,  ^  2,  under  which 
this  arrest  was  made,  reads  as  foUows: 

"  Sec  3.  Any  person,  a  reeident  within  this 
State  or  not,  may  be  arrested  and  held  to  bail, 
or  committed  to  prison  on  mesne  process  on 
contract,  express  or  implied.  If  the  sum  de- 
manded amounts  to  $10,  or  on  a  judgment  on 
contract,  if  the  debt  originally  recovered  and 
remaining  due  is  $10  or  more,  exclusive  of  in- 
tercet,  when  he  is  about  to  depart  and  reside 
beyond  the  limits  of  this  State,  with  property 
or  means  of  bis  own  exceeding  the  amount  re- 
quired for  his  immediate  support,  if  the  cred- 
itor, his  agent  or  attemey,  makes  oath  before 
a  justice  of  the  peace,  to  be  certified  by  such 
justice  on  said  process,  that  he  has  reason  to 
believe  and  does  believe  that  such  debtor  is 
about  so  to  depart,  reside,  and  take  with  him 
property  or  means  as  aforesaid,  and  that  the 
demand,  or  prindpal  part  thereof,  amounting 
to  at  least  $10  is  due  to  him." 

Canodl  v.  FuUer,  Tl  Me.  106,  virtually  sus- 
tains my  position.  It  proceeds  upon  the 
ground  that  the  creditor  Is  liable  to  the  debtor 
for  his  arrest  upon  an  oath  in  any  material 
respect  untrue,  as  in  reason  he  should  be.  To 
say  he  is  liable  to  the  debtw  for  such  &ddty, 
but  that  the  false  oath  must  stand, — a  wrong 
which  the  court  wilt  not  permit  to  be  contro- 
verted, a  wrong  of  which  the  creditor  may 
have  the  full  benefit.— is  too  great  sn  incon- 
sistency to  be  permitted  by  the  court. 

Walton,  J.,  delivned  the  oidnion  of  the 
court: 

This  is  an  action  of  Mire  faeiaa  on  a  bail 
bond.  The  defense  is  duress, — not  duress  of 
the  surety,  against  whom  the  action  is  brought, 
but  duress  of  the  principal  in  the  bond,  who  is 
not  sued.  It  is  claimed  that  he  was  unlaw- 
fully arrested  on  a  writ,  the  oath,  as  the  de- 
fendant contends,  not  being  suffidently  formal 
to  jiutify  his  arnst.  The  defense  cannot  pre- 
vail. The  person  on  whom  the  duress  was 
practiced  is  Ihe  only  one  who  can  take  advan- 
tage of  it  as  a  ground  of  defense.  It  cannot  be 
set  up  by  a  stranger,  nor  by  a  surety,  on  whom 
no  restraint  was  imposed.  Sprinqfldd  Card 
Mfg.  Go.v.  Wut,  1  Cush.  888;  Babinaonv.  Gmild, 
11  Cush.  66. 

In  the  case  last  dted  it  is  said  that  this  dis- 
tinction rests  on  sound  prlndple.  that  he  only 
should  be  allowed  to  avoid  his  contract  upon 
whom  the  unlawful  restraint  or  fear  has  oper- 
ated; that  the  contract  of  asnra^,  if  his  own 
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free  act,  and  execnted  wlthont  coercioa  or  illegal 
menace,  should  be  beld  Undine;  that  the  duress 
of  his  principal  cannot  ^ect  nis  free  agency, 
or  in  an^  way  control  bis  action;  that  it  may 
excite  bis  feelings,  awaken  his  generosity,  and 
induce  him  to  act  from  motives  of  cbarity  and 
benevolence  towards  his  neighbor;  but  tfaat 
these  can  furnish  no  valid  ground  of  defense 
og^nst  his  contract  which  he  has  entered  into 
freely  and  without  coercion. 

The  defense  of  duress  not  being  open  to  the 
defendant,  it  Isnotimportanttoinquirewhether 
his  principal  was  or  was  not  unlawfullv  ar- 
rested. But  it  may  not  be  improper  to  add.  that 
the  authorities  cited  by  the  plaintiff's  counsel 
seem  to  sustain  the  form  of  the  oath  and  the 
legality  of  the  arrest;  and  if  so,  then  there  was 
no  duress  of  anyone.  But  upcni  this  point  we 
express  no  opinion. 

Judgment  for  plaintiff  for  $101.86,  witft  in- 
tereatfrom  date  of  the  writ. 

Peters*  Ch.  J.,  Danforth,  E!mery«  Fos- 
ter, and  Hukell.  JJ,,  concurred. 


Maurice  BONDUR  et  al., 
«. 

Henry  LE  BOURNE  and  149  Cords  Lumber, 
Ansel  Stevens,  Claimant. 

An  anendment  to  a  dbclaratioa  may  be 
allowed  aiter  default  at  the  discretion 
of  the  court.  One  who  cuts,  peels, 
and  piles  poplar  by  the  cord  to  be  man- 
ofactored  Into  palp  has  a  Uea  thereon 
under  a  statute  giving  a  lien  for  cutting 
lumber. 

(York  Decided  January  80, 1S87.) 

ON  exceptions  by  claimant.  Overruled. 
The  court  below  ruled  that  the  pl^tifts 
had  a  lien. 

Other  material  facts  are  stated  in  the  opinion. 

Mr.  B.  P.  Tapley,  for  claimant: 

The  first  point  to  be  noticed  is  tbat  the  amend- 
ment is  made  long  after  default.  The  defend- 
ant is  not  in  court.  The  ptaintifi  had  taken 
his  default  without  amendment. 

There  was  at  the  time  this  action  was  com- 
menced no  lien  on  wood  iot  cutting  into  cord- 
wood.  The  first  Act  giving  such  11^  was  Iaws 
of  1886,  chap.  280. 

It  is  claimed  this  material  is  lumber,  and  a 
lien  exists  or  is  created  thereon  by  Rev.  Stat. 
Chan.  91,  %  88. 

Tliat  section  provides  "that  whoever  labors 
at  cutting,  hauling,  rafting,  or  driving  lom  or 
lumber  has  a  lien  thereon  for  his  personal  ser- 
vices." It  does  not  embrace  peeling  or  piling 
of  logs  or  lumber,  both  of  which  acts  are  done 
on  logs  and  lumber. 

The  contract  was  entire.  It  is  not  susceptible 
of  division.  The  three  acts  enter  into  it  and  it 
cannot  be  subdivided.  It  is  for  bU  the  $1.25 
was  to  be  p^d;  not  for  a  part. 

If  cutting  is  a  lien  claim,  peeling  and  piling 
is  not,  Nostatute  proTides  for  a  lien  on  lumber 
for  peeling  and  piling.  Manufacture  of  the 
log  into  lumber  makes  it  the  lumber  of  com- 
mercial use.  After  it  loives  the  log  for  lumber 
use  it  is  denominated  lumber;  the  log  has  dis- 


appeared and  the  lumber  appeared.  Hence,, 
as  has  been  held  in  SandMv.  Sand*,  74  Me.  S40„ 
cedar  shingles,  if  cut  4  feet  in  length  sod  hauled 
to  the  ihill,  are  embraced  in  chap.  91 ,  ^  S8. 

Meean.  Hamilton  ft  Hal^*  for  plaintiffar 

The  amendment  was  rightly  allowed. 

Hayford  v.  Everett,  68  Me.  505;  CoUon  t. 
King,  %  Allen,  317;  8and$  r.  Sand*,  74  Me.  280. 

The  plsintiif  had  a  lim  by  virtue  of  Bev. 
Stat.  chap.  91,  §  88,  and  it  is  immaterial  under 
what  name  the  lumber  vent.  Cedar  8bin|;le 
rift  is  held  to  be  logs  and  lumber  within 
meaning  of  the  statute. 

8andi  t.  BaniU.  74  Me.  289. 

VirBin«  •/*..  delivered  the  oi^nion  of  the 
court: 

Assumpsit  for  cutting,  peeling,  and  pfUair 
149|  corc&  of  poplar  lumber  for  |)ulp.  The  de- 
fendant was  defaulted.  The  claimant  came  in 
to  defend  against  an  alleged  lien.  The  presid- 
ing justice  after  the  ddault  of  the  defendant- 
alfowed  an  amendment  by  striking  out  the 
word  "peeling,"  and  the  claimant  alleged  ex- 
ceptions. 

We  think  the  ruling  was  within  the  discre- 
tion of  the  judge.  Hajfford  v.  Bterttt,  68  Me. 
505:  (Hton  v.  King,  2  Allen,  817. 

We  are  of  opinion,  also,  that  his  rulinc  was 
correct  in  relation  to  the  lien.  Sand*  v.  Sanda^ 
74  Me.  239. 

To  be  sure,  the  contract  was  spedfic  in  terms 
to  prevent  anv  misunderstanding,  and  included 
"peeling  anci  piling"  as  well  as  "cutting," 
which  term  alone  is  mentioned  in  Rev.  Stat, 
chap.  91,  g  88,  as  being  the  foundation  of  a 
lien.  But  it  was  poplar  cut  into  logs  of  4  feet 
in  lenrth  for  the  particular  ourpose  of  being 
manumctured  into  pulp.  Moreover,  the  evi- 
dence is  that  It  must  be  "peeled"  before  it  can 
be  thus  manufactured,  not  as  in  the  case  of 
hemlock  because  the  bark  is  of  any  value,  but 
in  order  to  fit  it  for  manufacture,  and  which  is 
as  essential  as  cutting,  and,  as  one  of  the  wit- 
nesses testifies,  "peeling  is  an  incident  necee- 
sary  to  it  as  pulp  lumber." 

Of  course  it  must  be  "piled"  by  the  chopper 
who  cuts  it  by  the  cord,  In  order  tbat  his  su*- 
veyor  might  ascertain  the  quantity  and  therebr 
furnish  him  the  means  of  knowing  how  mum 
he  was  entitled  to  under  the  contract,  whidi 
was  to  be  $1.25  per  cord. 

Excei>tion*  overruled. 

Peters.  Ch.  J.,  Walton.  LIbbey,  Fos- 
ter, and  Haskell,  JJ.,  concurred. 


STATE  of  Maine 

Duncan  BENNETT. 

An  Indietment  tbat  avers  that  the  defend- 
ant "did  have  In  his  possession**  cer- 
tain lobsters,  and  containing  no  aver- 
ment that  he  did  not  liberate  them, 
alive,  charges  no  offianse  under  the 
statute  for  the  protection  of  lobsters, 
and  is  bad  on  demurrer. 

(York  Deuided  February  3, 1887.) 

ON  exceptions  by  the  defendant  to  the  ruling- 
of  the  court  in  overruling  a  demurrer  to  tbe 
indictment.  Su^ained. 
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Mesan.  H»mUt<mAHale7,for defendant: 

The  iodictment  is  defective: 

1.  Becanse  it  set  forth  no  crime  in  not  alleg- 
ing  that  the  lobiterB  were  not  liberated  alive  at 
the  rfA  and  coBt  of  tbe  party  taUog  them;  and 
loes  not  allege  their  having  been  taken  or  pos- 
tessed  between  the  15th  day  of  July,  188S,  and 
iie  1st  day  of  April,  1886. 

Acts  1885,  chap.  275,  §  21;  Smith  v.  Moore, 
J  Me.  274;  Commonwealth  v.  Maxwell,  2  Pick. 
139;  Oommonmaith  v.  Jfart,  11  Cnah.  180. 

Sl  BecaoBe  It  was  a  aubstantlve  offense  to 
tiave  the  female  lobster  with  Bpawn  attached, 
md  a  substantive  offense  to  have  the  one  hun- 
lied  and  thir^-five  young  lobsters.  Each  was 
i  crime  and  sbonld  be  set  forth  In  separate 
soonts. 

Satev.  Smith.  61  Me.  888. 
Mr.  Fruik  M.  Hl§^>biSt  County  Atty.  for 
(be  State. 

Haskell.  J.  delivered  the  opinion  of  the 
court: 

The  statute  (1886,  chap.  275,  §  21)  provides 
that  "it  is  unlawful  to  *  •  •  catch,  *  *  *  or 
poesess,"  certain  female  and  short  lobsters, 
"and  such  lobsters  when  caught  shall  be  liber- 
ated alive,  •  •  *  under  a  penalty  of  one  dollar 
for  each  lobster  so  caiu;ht,  *  *  *  or  in  posses- 
don,  not  so  liberated. 

The  penalty  is  for  not  liberating  alive  certain 
lobsters  cau^t  or  in  possession,  or,  in  other 
woids,  for  destroying  them. 

The  indictment  avers  that  the  defendant  "did 
have  in  his  possesion"  certain  female  and  short 
lobsters.  All  this  night  he  so,  and  yet  no  of- 
fense be  committed,  because  tbe  defendant  may 
have  jnst  taken  the  lobstera  from  tbe  sea  mixed 
pnmmcuously  with  large  lobsters,  with  in- 
tention of  liberating  alive  tbe  lobsters  described 
in  tbe  indictment  as  soon  as  he  could  do  so. 
_  Breeptuma  mttaiiud;  demurrer  austairted; 
indictment  quof^ud. 

Peters.  Oh.  J.,  Waltoa.Virffin,IJbbey, 
and  Emery,  JJ.,  concurred. 


STATE  of  Maine. 
«. 

Cordis  L.  LONGLBY. 

A  complaint  for  search  a,nd  seizure 
contained  the  foUowmg  averment  of 
conviction:  that" 'defendant  has 
before  convicted  *  •  •  of  unlaw- 
fully keepinie  depositing  in  this 
State  *  *  *  intoxicating  liquors,  with 
intent  that  the  same  should  be  sold  in 
this  State  in  violation  of  law,'*  and 
stated  the  time,  place,  and  court  in 
which  the  convictioa  was  had.  Held* 
anffleient. 

(Cumberland  Decided  I-ebruary  8, 1887.) 

ON  exceptions  by  the  defendant  to  the  ruling 
of  the  court  in  overruling  the  defendant's 
motion  in  arrest  of  lodgmenL  Oterruled. 

The  facts  are  sumdendy  stated  in  the  head- 
i>oteand  opinion. 
Ht.  D.  a.  Mealier*  for  defendant: 
The  allegation  of  a  f onnn  conviction  as  set 
oat  in  Uiis  complaint  is  bad,  beeanse: 
1.  It  does  not  refer  to  any  spedflc  provision 

KE. 


of  the  stattites  as  having  been  previously  vio- 
lated, and  the  sole  information  as  to  the  nature 
of  the  former  offense  must  therefore  be  gathered 
entirely  from  the  allwttion  itself. 

2.  This  allegation  obes  not  set  out  briefly  or 
at  length  anv  offense  under  the  statutes  of 
Maine,  nor  does  it  describe  an  offense  under 
chap.  27,  §  40.  A  suiflcient  allegation  of  an 
intent  on  the  part  of  said  defendant,  to  vdt. 
that  the  liquors  referred  to  were  by  bim  in- 
tended for  unlawful  sale,  is  omitted.  Such  a 
clear  averment  is  necessary. 

8taU  V.  Learned.  47  Me.  426;  State  v.  Miller, 
48  Me.  576. 

Mr.  George  BI.  Seiders.  County  Atty., 
for  the  State: 

It  is  not  necessary  to  set  out  particularly  the 
record  in  the  allegation  of  a  prior  conviction. 

Rev.  Stat.  chap.  27,  §  57;  State  v.  Went- 
worth,  65  Me.  248;  State  v.  Bebin$on,  89  He. 
100;  69  Me.  573. 

-The  expresfflon  of  an  opinion  by  the  court  to 
be  available  as  a  ground  for  exceptions  must 
be  a  distinct  and  positive  one  "  upon  issues  of 
fact  arising  in  the  case."  The  court  expressed 
no  such  opinion  in  this  charge  in  this  case. 
And  further,  tbe  State  denies  tMt  the  language 
of  the  charge  indicates  that  he  ever  entertained 
any  such  opinion. 

State  V.  Benner,  64  Me.  367;  ffayden  v.  Bari- 
lett.  S5  Me.  308. 

It  is  no  ground  of  complunt  that  the  court 
states  to  tbe  jury  the  positions  of  fact  as  assumed 
or  claimed  to  exist  by  one  side  or  the  other, 
that  the  jury  may  more  distinctly  perceive  tbe 
precise  issnes  presented  for  their  dedslon. 

State  V.  Benner,  supra. 

A  general  exception  to  an  entire  charge  cati- 
not  sustained  where  any  independent  portion 
excepted  to  is  sound  law  and  applicable  to  the 
case. 

Madntoah  v,  Bnrtlett,  67  Me.  130;  Hanrriman 
V.  Sanger,  Id.  442;  State  v.  Beed,  62  Me.  13S; 
Bacheller  v.  ISnkham,  68  Mc.  25S. 

To  sustain  the  exception,  the  party  claiming 
it  must  show  how  he  was  aggrieved  by  the 
ruling. 

66  He.  111. 

Haskell,  J.,  delivrnd  the  opinion  of  the 

court: 

No  argument  is  offered  in  support  of  the  ex- 
ceptions to  the  charge  of  the  presiding  justice, 
and  no  error  is  perceived  therein. 

Nor  is  the  complaint  defective.  The  allega- 
tion of  prior  conviction  is  that  respondent  was 
convicted  of  keeping  and  depositing  in  this 
State  intoxicating  Uquore,  with  the  intent  that 
the  same  should  be  sold  hi  this  State  in  viola- 
tion of  law. 

The  averment  in  substance  is  that  the  reqxMi- 
dent  had  the  liquors  intending  them  for  illegal 
sale;  and  this  is  an  offense  under  Rev.  Stat, 
chap.  27,  ^  40.  It  differs  from  the  cases  of 
StaU  V.  Miller,  48  Me.  576.  and  State  v.  Leon.- 
ard,  47  Me.  426,  where  the  allegation  was  that 
the  respondent  bad  the  liquors,  intended,  it  may 
be,  not  by  him,  but  by  some  other  person,  for 
unlawful  sale,  for  which  be  would  not  be  re- 
sponsible. 

Exe^Oont  ottrrvl^.  Judgment  for  ^  State. 
Peters,  Ch.  J.,  Walton,  ViT«in,  lAb- 
bey,  and  Eaaery,  JJ.,  concurred. 
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D.  W.  PILL8BUHY  €t  al. 
v. 

Mayor  and  Aldermen  of  AtJOCSTA. 

1.  The  m&ror  and  aldermen  of  a  city, 

having  jorisdictioD  of  the  laying  out  and 
diseontmuing  ways,  my.  (m  petition, 
disMmtinne  a  poruon  of »  waj*, — here 
the  part  traveled  by  teams,— though 
some  of  the  petitioners  withdraw  from 
the  same  and  join  the  remonstrants  be- 
fore final  action. 

2.  The  legrality  of  proceedings  discontina- 
ing  a  portion  of  a  way  is  not  atfected 
br  the  Okci  thjht  a  imilroad  company 
-whose  road  crossed  such  way  was  au- 
thorised to  ereet  a  stone  wall  across 
the  discontinued  portion,  proWded  it 
ereet  stone  steps  for  the  oonvenience 
of  foot  passengers  over  the  other  por- 
tion, thereby  saving  the  city  all  ex- 
penses appertaining  to  such  discontin- 
uance; nor  is  such  legality  affected  be- 
cause no  dasubf^  were  assessed,  or 
return  made  that  none  had  been  sus- 
tained. 

(Kennebec  Deolded  February  S,  1887.) 

PETITION  for  a  writ  of  certiorari.  Writ 
denied. 

The  facts  are  stated  in  the  opinion. 

Mema.  S.  Jb  L.  Tlteomb.  for  [daintiffs: 

The  order  provided  tbat  the  course  of  public 
travel,  under  certain  specifled  conditions,  should 
be  changed,  and  that  a  portion  of  the  street 
should  Ik  closed — as  it  was  closed-^to  public 
travel  for  horses,  teams,  and  carriages.  The 
conditional  discontinuance  of  this. portion  of 
the  street,  as  specified  in  the  report  of  the  com- 
mittee uid  acceptance,  is  illegal  and  void. 

Chritt  Church  v.  WoodKard,  20  Me.  17S; 
l^ate  V.  Calait,  48  Me.  456. 

A  part  of  the  action  of  the  board  of  alder- 
men being  void,  and  not  authorized  by  or  con- 
formable to  the  petition,  the  whole  must  be 
quashed. 

Ihnight  V.  SpnngUdd,  4  Gray,  110;  Common- 
walth  V.  We»t  Boaton  Bridge,  18  Pick.  IM. 

When  an  alteration  is  made  In  an  existing 
highway  by  lawful  autlionty,  it  open^  ipto 
ffuto  as  a  discontinuance  of  so  much  of  the 
old  way  as  lies  between  the  two  points  where 
the  alteration  begins  and  ends. 

Cyr  V.  D^our,  68  Me.  4W;  C(mmonv)&^  v. 
CawiM^,  vHass.  16S;  OommonweaUk  v.  Wett- 
Umugh,  3  Mass.  407. 

In  Cennmoiiwealt/i  v.  Coombt,  2  Mass.  498,  no 
damages  were  assessed,  nor  was  there  any  re- 
turn that  none  had  been  sustained.  This  ob- 
jection and  several  others  were  considered 
fatal.  The  court  says:  "The  proceedings  must 
necessarily  be  quashed,  as  they  cannot  be  sup- 
ported against  either  of  these  exceptions." 

The  answer  does  not  deny,  and  the  record 
shows,  that  the  orAerB  of  the  mayor  and  alder- 
men  did  provide  for  a  conditional  adjustment 
with  the  Maine  Central  Railroad  Company, 
which  was  accented  by  that  company,  «ad  the 
wall  built,  etc.,  m accordance  therewith.  This 
action  was  unauthorized  and  illeral. 

Chritt  Church  v.  Woodwtrd,  26  Me.  180. 

No  extrindc  evidence,  dehor*  the  record,  can 
be  introduced,  and  the  allegations  in  the  answer 


of  the  respondents,  Betting  foith  new  £u*i.  an 
irregular  and  cannot  control  the  record. 

Charte$toum  v.  County  Omrt.  ofMidXetetftSi 
Mass.  370;  6  AUen,  16l 

Meura.  Baker*  Baker,  *  Coralah,  for 
defendants: 

The  city  council  having  had  Jurisdiction  of 
the  matter,  the  answer  of  the  respcHidenti  In  the 
preeeot  status  of  the  case  ta  conclusive  upon  all 
matters  witliin  their  jurisdiction.  Such  is  the 
wetl-eetablisbed  practice  in  Massachusetts. 

Farmington  mter  Go.  v.  Qmnty  Qnnrt.  113 
Maes.  306;  Cheat Barrington-v.  Covntjf  Comn. 
Id.  218;  Tewktbury  v.  QivtUv  Comrt.  1 17  MaiL 
603. 

The  power  to  discontinue  the  whole  Inefaades 
the  power  to  discontinue  a  part. 

See  JnJiaba.  of  Va»&alborough,  19  Me.  88a 

The  case  at  bar  illustrates  the  wisdom  of 
conferring  such  power.  The  portion  of  the 
way  used  for  teams  was,  as  the  answer  states, 
so  steep  and  perilous  that  travelera  but  rarely 
ventured  over  it,  and  therefore  was  a  pnhiie 
nuisance  rather  than  a  public  benefit;  wtule  the 
sidewalk  has  always  bem  a  popular  thorou^ 
fare  for  foot  passengers,  and  since  its  widening 
and  repair  has  been  used  more  than  ever  before. 
It  would  he  strange  indeed  if  the  city  oouncQ 
coutd  not  close  the  one  and  leave  the  other 
open;  could  not  remove  the  nuisance  and  retain 
the  convenience.  We  have  searched  in  vain 
for  any  llmitatlMi  of  their  authwity  in  this  re- 
spect, and  can  see  no  valid  ground  upon  which 
such  limitation  can  rest 

See  Jones  v.  Portland.  57  Me.  4S;  /aAois.  ^ 
Vataalborough,  19  Me.  888. 

It  is  well  settled  that  the  dty  govemmmt 
has  power  to  lay  out  streets  of  whatever  width 
seems  to  than  advisable  under  all  the  circum- 
stances of  the  case.  Our  own  court  has  so  held 
in  BatdmnY.  Bangor,  80  Me.  518. 

la  Camdy-v.  Bangor,  61  Me.  4S4,  the  court 
says  (p.  440):  "  The  petitioners  having  called 
the  attention  of  the  cit^  council  to  the  necessiiy 
for  better  accommodations  for  the  public  travd 
in  that  locality,  it  belonged  to  the  latter  to  de- 
vise the  best  mode  of  securing  this  object 
The  petitlonen  mijdit  suggest  a  idan  for  lUring 
this,  but  thiU  would  by  no  means  be  conclusive 
upon  the  city  council;  the  petitioners  cannot 
supersede  the  discretion  of  the  cit^  council  by 
interposing  their  own.  The  petition  gives  the 
city  coonol  jurisdiction  over  the  whole  sub- 
ject-matter, and  it  is  their  province  to  deter- 
mine what  changes,  If  any,  are  needed,  and  the 
manner  of  making  them. 

As  matter  of  law,  tlie  l^^ty  of  the  proceed- 
ings was  not  affected  by  the  fact  that  the  rail- 
road company,  and  not  the  city,  bore  the  ex- 
pense attendant  upon  the  discontinuance. 

Parka  v.  Boston,  8  Pick.  218;  Oopeland  v. 
Packard,  16  Pick.  217;  Orodcet  v.  Bottom,  5 
Cusfa.  182. 

The  court  in  Maine  hasfoUowedttwdoctrine 
of  the  Massadiusetts  cases. 

Mr.  JtuUee  Kent,  in  Oay  v.  BnuUireet,  49 
Me.  S80:  Coombs  v.  County  Oomn.  68  Me.  484. 

The  discontinuance  of  a  part  of  a  street,  by 
order  of  the  mayor  and  aldermen,  wherebv  the 
value  of  lands  abutting  on  other  parts  oi  the 
same  street  is  lessened,  is  not  a  ground  of  sctioQ 
against  the  city  by  the  owner  ^  such  lands,  if 
still  accessible  by  other  public  atreeta. 
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BmitAy.  Button,  7  Cwh. SSS;  CcutleY.  Btrk- 

MoreoTer  the  question  of  damages  is  tbe  re- 
sult of,  and  not  a  part  of.  the  discontinuance  it- 
self. Tbe  one  ivecedes,  tbe  other  follows.  All 
the  proceedings  up  to  and  including  the  order 
of  diacontinuaoce  were,  as  we  claim,  regular, 
full,  and  complete.  By  that  order  the  discon- 
was  effected.  If  valid,  it  was  valid 
then.  If  invalid,  It  was  invalid  then.  What 
was  done  or  left  undone  afterwards  had  uo  ef- 
fect whatever  upon  tbe  legality  and  the  validly 
of  the  discontinuance. 

State  V.  Brewer,  4ff  Ue.  606;  Eieke  v.  Ward,9» 
Me.  436. 

Our  court  has  decided  over  and  over  aeain 
that  tbe  granting  or  withholding  of  a  writ  of 
eertioraTi  rests  wholly  within  the  discretion  of 
the  court,  provided  the  inferior  tribunal  had 
juriadicti<m  of  the  matter. 

Band  v.  Tobie,  83  Me.  460;  Furtnuh  v.  Cun- 
ningham, 56  Me.  184 ;  Jonea  v.  Portland,  57 
>Ie.  42;  Letant  v.  County  Comra.  67  Me.  429  ; 
Banford  v.  County  Comr$.  1  New  Eng.  Rep. 
688. 

Fosrter.  J.,  delivered  the  opinion  of  tbe 

court : 

Petition  for  certiorari  to  quash  the  proceed- 
ings of  tbe  mayor  and  aldermen  of  tbe  city  of 
Augusta  in  discontinuing  a  portion  of  Oak 
Street,  and  thereby  changing  tbe  course  of 
travel  through  Dickman  Street,  on  account  of 
certain  alleged  errors  and  defects  in  tbe  lennds 
relating  to  such  proceedings.  The  case  comes 
before  the  court  upon  rtsgari  of  the  petition  and 
answer,  no  evidence  having  been  taken  on 
either  side. 

Nine  errors  are  assigned.  The  second  is  not 
insisted  upon,  and  tbe  remainder,  several  of 
which  relate  substantially  to  the  same  objec- 
tion, may  be  grouped  into  three  classes. 

1.  The  caose  flnt  assigned  is  that  a  majority 
of  the  oririnal  petitioners  for  the  discontinu- 
ance and  diange  of  the  course  of  travel  of  tbe 
street  in  question  withdrew  their  names  from 
the  petition,  and  remonstrated  against  the  same 
before  final  action  taken  by  tbe  municipal  au- 
thorities of  the  city.  Assuming  tiiis  to  b<e  true, 
as  claimed  by  these  petitioners,  we  do  not  think 
this  is  error.  The  petitioners  in  the  proceed- 
ings were  citizens  oi  Augusta,  and  tbe  petition 
related  to  a  aub^t-matter  over  which  the  city 
council  has  jurisdiction.  It  is  not  suggested 
that  the  petition  was  not  in  due  form.  Its  ob- 
ject was  to  call  the  attention  of  the  city  coun- 
cil to  the  suggested  change.  It  gave  them 
jurisdiction  over  the  subject-matter,  and,  juris- 
diction having  attached,  it  was  then  in  their 
province  to  determine  what  changes,  if  any,  in 
accordance  therewith,  public  convenience  re- 
quired. Although  the  petitioners  might  deem 
it  for  the  best  interests  of  the  public  that  certain 
changes  should  be  made,  tbe  council  were  not 
necessarily  to  be  governed  by  their  suggestions. 
While  Uie  petitioners  might  consider  it  proper 
that  the  ducontinoance  and  change  suggested 
by  them  should  be  made,  the  city  council  were 
possessed  of  discretionarv  powers,  and  were  to 
be  governed,  not  pariicularly  by  the  numbwof 
names  upon  tbe  petition  or  the  statements  set 
forth  in  it,  but  upon  evidence  adduced  at  the 
hearing, — endwhosedecision  wasto be  rendered 
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upon  what  might  be  considered  by  them  to  be 
for  the  Dublic  good.  The  petition,  having  been 
received,  afforded  the  proper  bans  for  an  fai- 
vestigation  in  relation  to  what  the  public  inter- 
ests might  seem  to  demand, -rather  than  for  the 
purpose  of  superseding  their  discretion.  Ga*- 
»idy  V.  Bangor,  61  Me.  440.  Consequently, 
jurisdiction  having  once  attached,  the  mere 
question  M  numbers  does  not  become  essential 
to  the  validity  of  tbe  proceedings. 

3.  The  second  class  of  errors  alleged  Is  that 
tbe  discontinuance  was  conditional:  that  the 
Maine  Central  Railroad  was  authorized  to  erect 
a  stone  wall  across  a  portion  of  the  street;  and 
that  the  action  of  the  municipal  authorities  of 
the  city  in  tiius  authorizing  this  erection  based 
their  adjudication  in  reference  to  the  discontin- 
uance and  change  upon  a  contemplated  bargt^n 
with  said  railroad,  and  not  upon  public  con- 
veoience  and  necessity,  therebv  benefiting  In- 
dividuals or  a  cor[)oration  to  toe  detriment  of 
the  public,  and  especially  of  those  residing  upon 
said  street. 

A  copy  of  the  records  of  the  city  council  in 
relation  to  tbe  whole  proceedings  has  been  laid 
before  the  court  in  the  answer  of  tbe  respond- 
ents. Not  having  been  annexed  to  the  petition, 
these  copies  properly  form  a  part  of  the  re- 
spondents' answer,  which,  so  far  as  it  relates  to 
the  record  in  question,  is  in  tbe  nature  of  a  re- 
turn of  the  doings  of  tbe  city  coimcil,  and  is 
conclusive  of  tbe  facts  set  forth  in  such  record. 
Leoant  v.  County  Comre.  67  Me.  4S5 ;  Tetekt- 
bury  V.  County  Comrt.  117  Mass.  S64 ; 
bank*  V.  Fitehburg,  183  Mass.  48. 

From  an  inspection  of  those  records  we  are 
satisfied  that  the  action  of  the  dty  council  was 
neither  conditional  nor  based  upon  any  bargain 
with  the  railroad.  We  are  to  assume  that  the 
records  speak  the  truth.  We  must  take  them 
as  they  appear.  The  petition  for  the  proposed 
discontinuance  and  change  contains  no  refer- 
ence to  any  action  on  the  part  of  tbe  railroad. 
Upon  that  petition  due  notice  was  given,  a  hear 
ing  had,  and  the  discontinuance  was  ordered 
ana  effected.  The  order  passed  by  tbe  city 
oouDcil  appears  to  be  in  the  most  explicit 
terms,  is  absolute  and  unqualified,  and  based 
upon  no  condition  or  bargain.  The  recom- 
mendation of  the  committee  of  the  board,  it  is 
true,  states  that  they  believe  the  public  interests 
demand  the  alteration  as  prayed  for  by  the  pe-  • 
titioners,  provided  Dickman  Street  is  improved 
and  graded.  But  this  was  a  statement  in  their 
report  to  tbe  board,  and  was  not  tbe  final  ac- 
tion of  the  council  in  the  discontinuance  of  tbe 
portion  of  the  street  in  question.  It  by  no 
means  establishes  tbe  fact  that  the  discontinu* 
ance  was  conditional.  In  the  same  report  the 
committee  before  whom  tbe  hearing  was  had 
state  that  the  street  was  not  used  to  any  extent 
as  a  highway  for  horses,  teams,  and  carriages, 
on  account  of  the  great  ascent  which  made  it 
dangerous  in  its  abrupt  approach  upon  the 
railroad  crossing,  and  that  it  could  not  be 
graded  without  great  expense  to  the  city,  aa 
well  as  injury  to  tbe  proper^  of  the  residents 
upon  it.  That  report  negatives  the  claim  set 
up  in  relation  to  any  bargain  or  offer  on  the 
part  of  the  railroad  company,  and  asserts  in 
positive  terms  that  public  coovenionce  and  ne- 
cessity demanded  the  alteration. 

But  the  records  show  that  at  the  same  meet- 

881 

Digitized  by  GooqIc 


690  New  Bnoland  Repobtbb- 

ing  at  vrfaich  final  action  was  taken  and  the  dis- 
continuance was  effected,  another  order  was 
also  passed  autiiorizing  the  railroad  company  to 
erect  a  stone  wall  along  the  west  line  of  the 
railroad  across  a  portion  of  the  street,  with 
stone  steps  12  feet  in  width,  to  be  covered  with 
boards  io  the  winter  season  for  the  use  and  con- 
venience of  foot  passengers.  This  wall  was  to 
be  built  under  the  direction  of  the  street  com- 
missiooer,  mayor,  and  committee  on  highways. 

The  effect  of  this  order  was  that  tiie  railroad 
company,  by  being  authorized  to  eoDStnict  the 
wall,  bore  the  expense  attendant  upon  the  dis- 
continuance, and  thereby  saved  the  city  from 
any  burden  on  that  acco'unt.  The  legalitv  of 
the  proceedings  was  not  affected  by  mis  fact. 
The  same  question  came  before  the  court  in 
Massachusetts  in  the  case  of  JParkt  v.  Botton,  8 
Pick.  318,  in  which  the  court  me^  the  objection 
in  these  words:  "If  the  public  necesaitv  and 
convenience  required  the  alteration,  it  is  hnma- 
terial  at  whose  expense  it  was  made.  A  dona- 
tion or  contribution  from  individuals  to  relieve 
the  burden  upon  the  city  has  no  tendency  to 
prove  that  the  enlargement  of  the  street  was 
not  a  public  benefit.  It  is  not  material  at  whose 
*  expense  such  are  laid  out  or  altered."  The 
same  doctrine  has  been  laid  down  in  this  State 
in  the  case  of  Gay  v.  Bradttreet,  49  Me.  880, 
and  in  Coomlttv.  County  Oemrt.  fl8  Me.  484. 

8.  The  last  assignment  of  error  is  that  no 
damages  were  assessed,  nor  return  made  that 
none  had  been  sustained,  although,  by  a  vote  at 
a  meeting  prior  to  that  upon  which  final  action 
was  taken,  all  matters  relating  to  damages 
were  referred  to  a  committee,  who  were  re- 
quested to  report  at  the  next  meeting  of  the 
board. 

It  has  been  decided  io  several  cases  that  the 
proceedings  in  relation  to  the  discontinuance  of 
ways  are  not  affected  on  account  of  there  being 
no  determination  in  relation  to  danugea,  and 
nothing  done  upon  that  aubject  Htmland  v. 
Chuntp  Comn.  ^Ue.  148;  HieJea  v.  Ward,  89 
Me.  441. 

Nor  do  we  think  the  present  case  is  one  which 
calls  for  any  exception  to  the  rule.  The  action 
of  the  city  council  appears  to  be  based  upon  the 
uod  dt  public  convenience  and  necesaaty. 
such  cases  much  must  be  left  to  the  discre- 
tioii  of  the  tribunal  whose  province  it  1b  to  de- 
termine those  questions.  Nothing  appears 
from  the  records  to  show  that  they  have  not 
honestly  exercised  thatdiscretion,  or  that  there 
haa  been  such  informality  or  illegality  in  the 
proceedings  as  to  warrant  this  court  in  granting 
the  prayer  of  Oiese  petitioners.  Bethti  v.  Cou  n- 
ty Comn.  60  Me.  £«9. 
Writ  denied,  with  eoats. 

Petera,  Ch.  J.,  Danforth*  Virgin,  and 
Haakell,  JJ.,  concurred :  Ubby,  J.,  did 
not  sit. 


A.  Jackson  BMALL 

V. 

Amos  D.  ORNE  et  al. 

1.  When  a  mayor  is  allowed  a  casting 
vote  in  the  case  of  a  tie  in  the  election 
of  an  officer  by  the  city  council,  it  is 
■nffieient  if  the  mayor  anuoimees 
which  of  the  candidates  la  elected. 
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2.  A  search  wa^vant  directed  the  officer 
to  enter  '*the  •aloon*  ontboildinKS, 
and  apparteoanoes  thereof,  occupied  by 

 and  situated  on  the  west  side  of 

Main  Street,  also  the  cellar  under  the 
saloon  and  rooms  above."  Held,  that 
the  officer  was  authorized  to  enter  and 
search  the  saloon,  and  for  so  doiDfc  he 
would  not  be  guilty  of  troBpaas. 

(Knox  Decided  Febniarv  6, 1887.) 

ON  report.   Action  to  stand  for  tru^. 
Action  for  breaking  and  entering  plaintiff's 

shop. 

The  questions  presented  are  stated  In  the 
oi^nion. 

Meatn.  RobiwKm  ft  Rowell,  tot  xH^nUtli 
A  dwelling-house  Is  the  apartment,  buHdlng, 
or  cluster  oi  buildings  In  whidi  a  man  wna 

his  family  resides. 
Bish.  Stat.  Cr.  §  278. 

If  one  part  of  a  building  is  used  for  abode, 
it  gives  the  character  of  dwelling  house  to 
every  part  to  which  there  is  an  Internal  mnn- 
municatioD. 

Id.  S  280. 

If  there  is  no  internal  communication,  the 
parts  are  to  be  consid^ed  as  though  they  were 

distinct  buildings. 
Id.  S§  380,  285. 

In  State  ' Spencer,  88  Me.  80.  the  warrant, 
like  the  complaint,  charges  ' '  that  spiritous  and 
Intoxicating  liquors  are  kept  and  deposited  in 
a  certain  ouilfune,  part  of  which  is  used  as 
a  store  and  part  for  a  dweUing-house."  The 
court  says,  on  p.  S3:  "  It  does  not  appear  that 
a  shop  or  other  place  is  kept  for  the  sale  of 
liquoi^  in  that  part  of  the  buildine  used  as  a 
dwelling-house,  without  which  alJ^ation  in 
the  complaint  no  warrant  could  be  issued  to 
search  the  dwelling-house." 

See  also  MeOlinehy  v.  Bamnts.  41  Me.  74, 
where  it  is  held  that  a  warrant  thus  defective 
is  no  justification  for  the  officer,  and  tl^Bo  State 
V.  Staples,  87  Me.  238,  and  BUOe  t.  Carter,  8» 
Me.  262. 

"A  magistrate  has  no  authority  to  issue  a 
warrant  to  search  a  dwelling-house  for  intoxi- 
cating liquors  *  *  *  unless  it  shall  flnt  be 
shown  to  him  by  the  testimony  of  witnesses, 
etc.  *  *  *  Unless  the  warrant  shows  this  pre- 
liminary  proceeding,  it  is  void." 

State  V.  Staples,  mpra;  Jones  v.  Fletcher,  4! 
Me.  254. 

In  Commonvieaith  v.  Kiely,  116  Mass.  842, 
under  a  statute  like  ours,  &e  complaint  al- 
leged that  intoxicating  liquors  were  kept  "in  a 
certain  tenement  on  Derby  Square,  and  num- 
bered 6  on  said  square,  and  the  rooms  over  the 
tenement  on  the  first  floor  numbered  6  on  said 
square,  the  entrance  to  said  rooms  being  num- 
bered Sonsaidsquare."  The  warrant  followed 
die  complaint,  and  directed  the  officer  to  enter 
and  search  the  premises  mentioned.  The 
court  held  the  warrant  was  void. 

The  provirions  of  the  Act  of  1885,  so  Hr  as 
they  relate  to  the  election  of  constables,  are 
unconstitutional:  because  the  Constitution  pro- 
vides that  cities  may  vote  in  tbdr  wards  for  all 
officers  they  have  been  accustomed  to  vote  for 
(Const,  art.  4,  part  1,  §  5),  and  because  it  is 
local  Initiation,  and  is  achaoge  in  tbegenenl 
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laws  of  the  State,  to  apply  to  but  one  locality 
(State  y.  F*eminff,  66  He.  142). 

By  Rot.  Stat.  chap.  8.  12, 18,  providon 
is  made  that  coos  tables  must  be  elected  by  the 
ballots  of  the  citizens,  unless  some  other  method 
Is  agreed  upon  by  vote  of  the  town. 

A  constable  is  nut  a  mere  local  officer;  he  is 
a  state  officer,  and  may  serve  precepts  any- 
where in  the  conn^  wMre  he  is  elected. 

Sullivan  T.  Wentworth.  187  Mass.  233;  1 
Dill.  Mun.  Corp.  8ded.  §^68-60,  and  notes. 

The  provisions  of  the  charter  as  to  time  and 
mode  of  election  must  be  strictly  observed. 

1  DiU.  Mun.  Corp.  £5  307. 

Mr.  C.  E.  LIttlefleld.  for  defendants: 

No  more  formality  is  required  in  transacting 
the  business  of  a  municipal  than  a  private  cor- 
poration,  and  our  court  has  held  that  a  notice 
for  an  annual  meeting  need  not  specify  that 
officers  are  to  be  elected,  as  by-laws  provided 
that  it  should  be  done  at  that  time. 

Scmpton  V.  Botodoinham  Steam  MiU  Oorp. 
86  Me.  78. 

This  was  a  regular  and  stated  meeting.  No 
notice  of  the  transaction  of  regular  or  oniinary 
business  of  the  corporation  is  necessary. 

1  Dill.  Mun.  Corp.  %  385;  Morawetz,  Corp. 

§369. 

Such  parts  of  the  old  charter  as  are  omitted 
in  the  Revision  are  repealed,  and  the  Revision 
contains  the  only  law  in  force  after  April  6, 
1885. 

1  Pick.  154;  9  PiclE.  97;  12  Allen,  480. 

The  murant  is  regular  in  form.  The  de- 
scription of  the  premises  sufficient. 

State  v.  Wooda.  68  Me.  409. 

If  anv  pert  of  the  premises  was  occupied  as 
a  dwelling-house,  the  warrant  contauis  the 
necessary  allegations,  "  sadsf actozy  evidence 
having  been  presented,"  etc 

Bot.  Stat  chap.  S7,  g  48. 

Foster.  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  for  breaking  and  entering 
the  plaintiff's  shop.  The  defense  is  justification 
as  constable  of  the  city  of  Rockland,  and  by 
virtue  of  a  complaint  and  warrant  from  the 
police  court  of  said  city. 

But  two  questions  of  any  Importance  are 
involved  in  the  decision  of  this  case:  (1)  Was 
tiie  defendant  Omealegally  elected  constable? 
(2)  If  legally  elected  and  qualified,  was  the 
warrant  with  which  he  was  armed  a  Justifica- 
tion for  the  acta  of  himself  and  of  the  other 
defendant  who  was  acting  as  his  aid  ? 

1.  No  discussion  is  necessary  in  establishing 
the  fact  that  Ome  was  legally  elected.  The 
repwt  diowB  that  his  election  was  at  a  regular 
and  stated  meeting  of  tiie  dty  cooncil,  and 
that  an  equal  number  of  ballots  were  cast  for 
Ome  and  one  Cook,  each  receiving  thirteen 
votes.  Thereupon  the  mayor,  after  ascertain- 
ing the  fact  that  an  equal  number  of  ballots 
had  been  cast  for  each  of  the  two  candidates, 
without  going  through  the  formality  of  casting 
a  ballot,  determinea  and  declared  that  Ome 
was  elected.  The  amended  charter  of  the  city 
in  force  at  the  date  of  this  election  (Laws  1886, 
chap.  483,  §  8)  allowed  the  ma^or  a  casting 
vote.  -His  act  was  sufficiently  formal  to  bring 
It  within  the  provisions  of  Rev.  Stat,  tdiap.  8, 
%  81  wherein  it  Is  provided  that,  "  in  the  elec- 
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tion  of  any  city  offlceis  by  ballot  in  the  board 
of  aldermen  or  in  the  convention  of  the  alder 
men  and  common  council,  In  which  the  mayor 
has  a  right  to  give  a  casting  vote,  if  two  or 
more  candidates  have  each-  half  of  the  ballots 
cast,  he  shall  determine  and  declare  which  of 
them  is  elected." 

Authority  is  conferred  by  the  city  charter 
upon  the  city  council  to  elect  one  or  more  coo- 
stables.  The  number  is  not  limited.  It  rests 
in  the  discretion  of  the  city  council  whether 
the^  will  elect  one  or  many  constables.  From 
their  records,  the  order  which  was  passed  in 
concurrence  provided  for  the  election  of  five  or 
more  cit^  constables.  Twenty-six  out  of  the 
twenty-eight  members  composing  the  city  coun- 
cil were  present  and  voted.  The  deiendant 
Ome  was  legally  elected,  and  he  afterwards 
qualified  as  appears  f  rfHn  the  report.  It  tiiere- 
fore  becomes  unueoessuy  to  discuss  the  objec- 
tions in  detail  relating  to  this  particular  brandi 
of  the  case. 

3.  The  warrant  commanded  the  defendant  to 
enter  "the saloon,  outbuildings,  and  appurte- 
nances thereof,  occupied  by  the"  plaintiff  "and 
situated  on  the  west  side  of  Mam  Street,  also 
the  cellar  under  the  saloon  and  rooms  above,  In 
said  Rockland,"  and  therein  search  for  intoxi- 
cating liquors. 

No  question  is  made  but  that  the  designation 
of  the  place  to  be  searched  Is  sufficiently  dc^- 
nite  to  meet  the  requirements  of  the  Constitution 
in  that  respect.   Staie  v.  Barke,  66  Me.  137. 

AH  the  nxHDS  above  the  saloon,  with  the  ex- 
ception of  one  used  as  a  restaurant,  were  oc- 
cupied by  the  plaintiff  and  his  family  as  tiw 
place  of  their  midence  and  dwelling-house. 
The  objection  raised  against  the  warrant  is  that 
the  officer  was  directed  to  search  the  plaintiff's 
dwelling-house;  and  that  the  warrant  was  void 
because  it  contained  no  ^legation  that  the 
dwelling-house,  or  some  part  of  it,  was  used  as 
an  inn  or  shop,  or  for  thepurposes  of  traffic, 
nor  tlut  the  mwistrate  issniiig  the  warrant  was 
satined  by  evidence  presented  to  him  that  in- 
toxicating liquors  were  kept  in  such  house  or 
its  appurtenances,  as  the  statute  requires.  Rev. 
Stat.  chap.  27,  g  48. 

Looking  at  the  objections  in  the  inverse  order 
from  that  in  which  they  are  stated,  it  will  be 
found  upon  examination  that  the  warrant  re- 
cites the  fact  that  satisfactory  evidence  was 

E resented  to  the  magistrate  uat  intoxicating 
quors  were  kept  in  the  house  and  its  appur- 
tenances, and  that  they  were  intended  for  sale 
in  this  State  in  violation  of  law.  That  objec- 
tion may  therefore  be  omuldered  as  out  of  the 
case. 

But  there  is  a  further  answer  interposed 
against  the  plaintiff  in  this  action.  This  suit, 
as  the  declaration  shows,  is  not  for  any  act  of 
the  officer  in  entering  and  searching  those 
rooms  above  the  saloon,  and  which  were  occu- 
pied by  the  plaintiff  as  a  dwelling,  but  for  en- 
tering and  searching  the  plaintiff's  saloon. 
Tfaeplacesearchedwasasaloon,  not  a  dwelling. 
The  officer's  retumupon  the  warrant  negatives 
the  fact  of  searching  any  other  part  of  the 
premises  designated  m  the  complaint  and  war- 
rant except  the  saloon.  Nothing  appears  upon 
the  face  of  the  process  to  indicate  to  the  officer 
that  it  is  not  regular.  It  issued  from  a  court 
of  compefajnt  juiiadiction.  The  officer  is  to  be 
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protected,  unless  the  process  is  void  and  the 
want  of  validity  can  be  seen  upon  its  face. 
BUemon  v.  Longfdtow,  76  Me.  130. 

Nor  is  there  anything  in  the  case  showing 
that  the  officer  was  not  justlfled  in  entering  the 
plaintiff's  saloon  and  there  searching  for  intoxl- 
eating  liquors,  aa  commanded  by  that  process. 

According  to  the  stipulation  in  the  report  the 
entry  must  be— 

A^Um  to  utaTtdfor  trial. 

Peters.  Ck.  J.,  Daalbrth.  Virgin.  Lib- 
be^t  »oA  Haakffllj  JJ. ,  concurred. 


Heniy  HUDSON 
«. 

Bbenezer  S.  GOE. 

1.  A  tenant  in  eonunon  may  maintain 
asBumpslt  a^alnat  bis  ootenant.  who 

hail  received  more  than  his  share  of  the 
rents  and  profits,  at  common  law. 
a.  Bucli  an  action  will  not  be  defeated 
by  defendant  raleing  the  qneetloa  of 
tiUe. 

8.  Title.br  adverse  possession  and  dis- 
seisin, to  large  tracts  of  wild  land  can 
not  be  acqmred  by  such  acta  as  tra- 
ciny  and  running  lines*  l^eeping  off 
trespassers,  peimitting  wild  grass  and 
timber  to  be  cat  from  small  portions  of 
it,p^fins  taae*!  ete* 

4.  Acta  which  ml^t  constitute  a  disseialn 
by  a  stranmr  may  not  have  that  effect 
ynmn  dtmeby  a  tenant  in  eommon. 

5.  A  tenant  in  eonunon  cannot  rely  upon 
a  tax  title  and  mere  possession  to  con- 
stitute a  disseisin  of  his  ootenant. 

(FIscataaulB  Decided  Februair  K,  1887.) 

ON  report.   Judgment  for  plaintiff. 
Action  of  assumpait  by  the  part  owner  of 
real  estate,  against  his  ootenant,  to  recoTer 
money  had  and  received  by  the  latter  f roA  the 
property  owned  in  common. 

The  questions  presented  are  staled  in  the 
opinion. 

Mr,  Ohas.  A.  Bailor,  for  plaintiff: 

This  levy,  though  maife  in  October,  1841,  is 
to  be  tested  by  the  statute  of  ISSt  relating  to 
levies  on  real  estate. 

Laws  1831,  chap.  60,  §27. 

The  Revised  Statutes  of  1841  took  effect  Au- 
gust 1, 1841,  but  wbatevOT  changes  were  made 
uierebv,  they  did  not  affect  this  levy,  it  being 
controlled  by  the  U.  B.  Process  Act  of  May  19, 
1828. 

In  Bank  of  JJ.  8.  v.  HaUUad,  10  Wheat.  5! 
m  U.  B.  bk.  6,  L.  ed.  204),  the  court  says,  re- 
ferrbig  to  tbte  Act:  Congress  "had  in  view 
*  *  *  8tate  systems  then  (at  time  of  passage  of 
Act)  in  actual  operation,  well  known  and  un- 
derstood, and  the  proprie^  and  expediency  of 
adopting  which  they  coula  well  judge  of  and 
determine.  Hence  the  restriction  in  the  Act 
now  used  and  allowed  In  the  supreme  courts  of 
the  several  States.  There  is  no  part  of  the  Act, 
however,  that  looks  like  adopting  prospectively, 
bv  positive  legislative  provision,  the  various 
cnanges  that  im^t  theraaf  ter  be  made  la  the 
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State  courts.  *  *  *  It  was  nevertheless  ffxe- 
seen  that  changes  probably  would  be  made  *  *  * 
and  power  is  given  to  the  courts  over  the  sab- 
jeet.  with  a  rfew,  no  doubt,  *  *  *  to  alter  and 
mould  their  processes  and  proceedings"  accord- 
ingly. 

As  to  whether  this  Act  extends  to  the  details 
of  making  a  levy,  Judoe  Story,  in  Beera  v. 
IlauffAton,9Pei.m(!MC.  S.bk.  B,  L.  ed.  158). 
says:  "The  words,' the  proceedings  on  tlie 
writs  of  execution  and  other  final  process, '  must, 
from  their  very  import,  be  construed  to  include 
all  the  laws  which  regulate  the  riehts,  duties, 
and  conduct  of  offlcers  in  the  service  of  such 
process,  according  to  its  exigency,  upon  the 
person  or  property  of  the  execution  debtor." 

But  as  is  said  by  Judge  Curtis  in  Oatliirteood 
V.  ffopefe,  2  Curt.  90:  "It  is  necessaiy  to  find 
some  Act  of  Congress,  or  some  rule  of  this 
court,  *  *  *  adopted  under  an  authority  of  an 
Act  of  Congress,  adopting  and  giving  efficacy 
to  such  State  law.  *  •  *  It  wasonly  State  laws 
then  existing  which  were  adopted.  •  *  •  There 
has  been  no  rule  of  this  court  altering  its  final 
^ocess  to  conform  to  the"  amended  State  law 
then  in  force. 

See  also  Springer  v.  Foater,  1  Story,  603; 
United  Statet  v.  Knight,  8  Sumn.  S58. 

Unlike  the  statute  of  1841,  this  law  of  1821 
does  not  require  the  officer  to  state  the  time  the 
land  was  taken  in  execution.  The  commence- 
ment of  the  extent  is  whoi  tbe  appraisers  are 
sworn. 

Allen  Y.  Portland  Stage  Co.  8  Me.  907. 

In  French  v.  AUen,  SO  Me.  440  (bottom  of 
paee).  Judge  Catting  refers  to  this  difference  as 
follows:  "  What  may  be  considered  somewhat 
remarkable  is.  that  in  this  wholechaplerdjaws 
1831,  chap.  60)  no  mention  is  made  of  a  seizure 
or  the  t^ing  real  estate  in  execution  by  an  of- 
ficer; or  any  such  words  as  have  been  quoted 
in  the  statutes  of  1841  and  1866,  expresdve  of 
preliminary  proceedings." 

The  officer  in  this  levy  does  not  in  terms  state 
that  he  seized  the  real  estate  on  the  execution, 
and  it  seems  that  by  the  statute  of  1821  it  is  not 
necessary  that  he  should.  And  still  the  very 
language  that  be  uses  has  been  held  to  satisfy 
the  requirements  of  the  law  of  1841. 

IM^  V.  l^ter,  84  Me.  408;  Child$  v.  Btmvit$, 
9  Met.  414. 

We  do  not  suppose  complaint  wfll  be  made 
because  notice  was  given  the  debtors  before  ap- 
pointing the  third  appraiser,  although  it  seems 
that  the  debtors  living  out  of  the  county  were 
not  entitled  to  notice,  upon  a  literal  ooostruc- 
tion  of  the  statute  (1831).  which  says,  notice 
shall  be  given  "  if  the  debtor  be  living  In  the 
county  in  which  the  land  lies."  This  provi- 
sion, Dowever,  liad  reference  to  sheriffs,  the 
range  of  whose  powers  Is  limited  to  the  county. 

I}odge  V.  Farntworth,  19  Me.  380. 

The  appraisers  must  be  sworn.  Does  the  re- 
turn sufficiently  state  this  factf  All  it  says  is, 
they  "upon  oathappraisedthe"premiaea.  This 
is  enough. 

Bam^oTd  V.  M«Mn,  7  Ble.  14. 

The  officer  here  does  not  describe  the  prem- 
ises himself,  bat  designates  them  as  "the  va- 
rious tracts  and  parcelsof  land  above  moitioned 
in  tbe  return  signed  by  the  said"  appraisers. 
This  is  sufficient. 

Barring  r.  Afl^y.  8  Haas.  110;  Rev.  Stat. 


Digitized  by 


Google 


1887.  HimoN 

1841,  obap.  M,  g  U;  Fitch  v.  Tyler,  84  He.  488; 
Bamford  v.  Melvin,  7  Me.  14. 

The  officer  maj  deliver  seisin  to  a  Btnuager, 
and  if  the  creditor  adopts  the  levy,  it  is  a  nUifl- 
cation. 

C'&tBan  T.  Wluder,  81  Me.  489;  WiUon  v.  Qan- 
n<»i,64He.884. 

If  defendant  claims  to  retain  the  money 
for  Mmself  as  a  disseisor  or  wrongdoer,  he  can- 
not ohject  to  any  informali^  in  the  title  of 
plaintiff. 

Clark  V.  Pratt,4!J  He.  S5;  Smsby.  Jenkt,  7 
Mass.  493. 

One  holding  land  by  a  mere  naked  posBeasion 
cannot  he  permitted  to  attack  a  proceeding  for 
irre^larities,  which  devests  the  title  out  of  an 
orisfinal  owner  and  vests  it  in  another. 

Wells,  Res  Adiudicata,  146;  Mylar  v.  Hughea, 
60  Mo.  105. 

Unimproved  land  is  not  subject  to  disseisin. 
The  acts  of  owner^p  detailed  by  the  defend- 
ant as  having  been  exercised  over  this  town- 
idiip  (even  Iravinc  out  the  fact  of  cotenancy), 
mch.  as  runnine  fines,  keeping  off  trespassers, 
permitting  wild  grass  and  tim^rtobecut  from 
year  to  year,  i>aying  taxes,  etc. ,  are  not  acts  of 
disseisin.  The  cases  are  numerous  where  all 
such  acts,  and  even  stronger  ones,  are  declared 
inaufflcient  to  work  a  disseisin  of  Uie  true  owner 
of  unimproved  laud. 

Bates  Y.  Norerou,  14  Pick.  224;  Cobum  v. 
SoUU,  8  Met.  125;  Slater  t.  Jepheram.  6  Cush. 
139;  Cook  v.  Babcoek,  11  Cush.  306;  Moore  v. 
CfMe,  1  Johns.  Cb.  386;  Morrison  v.  Chapin,  97 
Mass.  78;  M&rrit  v.  C€Ulanan.  105  Mass.  139; 
UUle  V.  Megguier,  2  Me.  178;  Chandler  v.  iUeh- 
«r,  49  Vt.  138;  Leaeh  v.  Beattie,  33  Vt.  196. 

The  principle  that  possemion  of  part  of  a  lot 
under  a  recorded  deed  of  the  whole  gives  con- 
structive possession  to  the  whole  has  never  by 
common  law  or  by  statute  been  extended  to 
large  tracts  not  purchased  for  the  puipose  of 
cultivation,  but  has  always  been  limited  to  lots 
of  the  customary  size  of  the  lot  or  form  partly 
occu[ried  for  the  purpose  of  cultivation  acctffd- 
ing  to  the  usage  of  the  adjolnlngoountry. 

Jeu^uon  V.  Woodruff,  1  Cow  .276;  Jadcton  v. 
(Wfa,  8  Wend.  440;  Munro  v.  Merchant,  38  N. 
Y-  9;  Thommon  v.  Burhant,  61  N.  Y.  52;  Same 
V.  &m«,79N.Y.93;  Miller  v.  Long  Idand  B.  B. 
71  N.  Y.  886;  Chandler  v.  Spear.  23  Vt.  406. 

If  there  La  not  such  an  occupancy  of  a  portion 
of  the  tract,  at  least,  as  will  work  a  disseisin, 
the  deed  cannot  make  it  more  effective.  It  is 
the  actual  occupancy  which  gives  effect  to  the 
recorded  deed,  and  not  the  deed  to  occupancy. 

Minot  V.  Brooke,  16  N.  H.  878;  Fhrrar  v.  Eaat- 
man.  10  He.  195;  Blood  v.  Wood,  1  Met.  638. 

Acts  not  rafflcient  in  themselves  to  constitute 
an  ouster  are  not  made  effectual  by  knowledge 
of  the  owner. 

Cook  V.  Babeoek,  11  Cuah.  206;  Pariter  T.  Rtr- 
ker,  1  Allen,  345. 

Nor  are  acta  which  the  owner  mi^t  elect 
to  consider  a  disseisin  sufficient. 

Bates  V.  Norcnm,  14  Pick.  234. 

Receiving  all  the  profits  and  refusiugeven  to 
pay  over  when  demanded  the  share  oi  another 
cotenant  is  no  evidence  of  ouster,  without  de- 
nying the  title  of  such  cotenant. 

Cdimm  V.  Mtuan,  36  Me.  48S. 

Neglect  by  one  tenant  In  common  for  more 
than  twenty  yean  to  assert  title  to  an  undivided 
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interest  does  not  operate  as  an  abandonment, 

there  being  no  adverse  possession. 

Qreat  Falla  Go.  v.  Woreter,  15  N.  H.  488. 

In  BoberU  v.  Morgan,  80  Tt.  825,  the  court 
says:  "  When  one  joint  owner  is  in  possession 
of  the  whole,  the  legal  presumption  is  that  he 
is  keeping  possession  not  only  for  himself,  but 
for  bis  cotenant,  according  to  tludr  respective 
interests.  By  the  purchase,  by  one  tenant  In 
common,  of  an  outstanding  incumbrance  against 
the  common  property,  no  interests  acquired  at 
such  a  sale  can  be  set  up  ^^nst  his  cotenants 
{Downer  v.  Smith,  88  Vt.  464;  WiUiamev.  Gray, 
8  Me.  307;  Bavia  v.  Sing,  87  Pa.  261);  and  he 
gets  no  grater  right  by  procuring  another  per- 
son to  bid  in  the  property  for  him  and  take  the 
deed  {Bttboiev.  Campau,  34  Mich.  860). 

If,  when  he  purchased  at  the  tax  sale,  be  was 
discharging  a  common  liability,  no  deed  taken 
under  such  circumstances  would  give  any  ad- 
vantage in  the  way  of  title  over  his  cotenants. 
It  is  a  nullity,  and  the  law  will  impute  his  sub- 
seauent  possession  to  his  former  legal  ti^,  and 
wilt  not  allow  him  to  assert  rights  as  dUoeisor 
under  the  sale  for  the  joint  tax. 

Vamey  v.  Sterns,  2i  He.  884;  1  Washb.  Real 
Prop.  4th  ed.  p.  687. 

We  cannot  better  express  the  true  aspect  of 
this  whole  matter  than  was  done  by  the  court 
in  Burhaiuv.  Van  Zandt,  7  N.  Y.  638. 

Jlfr.  A.  W.  Paine,  for  defendant: 

The  title  to  real  estate  cannot  be  tried  in  an 
action  of  assiunpsit. 

Codman  v.  Jenkins.  14  Mass.  98:  Miller  v. 
Miller.  7  Pick.  186. 

In  Bigelow  v.  Jones,  10  Pick.  161,  the  princi- 
ple was  again  recognized  to  its  fullest  ex- 
tent. 

In  Brigham  v.  Winchester,  6  Met.  460,  the 
court  carefully  distinguishes  this  case  from  that 
common  one  where  the  defendant  has  tortious- 
ly  converted  the  plaintiff's  personal  property 
into  mone^  and  is  thus  liaUe  in  assumpsit 
upon  a  waiver  of  a  tort. 

In  the  more  recent  case  of  Piekman  v.  Trin- 
ity Church,  138  Mass.  1.  the  court,  reoogniztaip 
the  principle,  says:  "The  law  is  indeed  weQ 
settled  that  such  title  (real  estate)  cannot  be 
tried  in  an  action  for  money  had  and  re- 
ceived." 

In  our  own  State  the  court,  under  the  lead  of 
our  eminent  chief  justice  of  that  day,  began 
with  laying  down  its  principles  in  its  broadest 
tams,  and,  too,  in  a  case  where  the  same  ques- 
tion ma  pending  as  here,  viz.,  the  validity  of  a 
le^  as  the  basb  of  clum.  Says  the  judge: 
"Even  admitting  plaintiff's  levy  to  be  good,  yet 
this  action  cannot  be  maintained  *  *  •  but  the 
plaintiff  must  seek  some  other  remedy." 

Wyman  v.  Hook,  2  Me.  887. 

In  BogefS  v.  Liijixy,  86  Me.  300,  the  same 
prlndpfe  was  adopted,  notwithstanding  the 
plalntifTs  title  was  good.  If  not  recognized  by 
defendant,  no  promise  is  implied. 

Baldi  V.  Patten,  46  Me.  41,  49,  the  chief 
justice  goes  the  whole  length  of  our  case,  being 
one  exactly  like  ours  in  principle. 

There  must  be  an  express  or  an  implied  prom- 
ise. 

Porter  v.  Hooper,  11  Me.  170.  Biehardeonv. 
Bichardson,  72  He.  409,  distinctly  recognizes- 
theprinciple. 

iWe  Is  no  privity  of  contract,  such  as  Is  ne- 
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ccssary  to  raise  a  promise,  or  from  which  the 
law  will  imply  a  promise, 

AlUn  V.  Thayer,  17  Ma8S.  289;  Badger  v. 
Bolmea,  6  Gray,  118. 

When  there  is  no  contract,  express  or  im- 
plied, asBumpait  will  not  lie. 

BartUtt  T.  Jona,  60  Me.  346. 

So,  if  the  tenant  denied  the  ownership  of  the 

?>Iaintiff ,  although  hia  title  was  good,  asaumpsit 
s  not  in  place. 
Hme>e  v.  IttisteU,  41  Me.  446,  and  cases  cited. 
.The  occupatioD  must  be  by  previous  agree- 
ment or  coDsent,  or  by  subsequent  ratification. 
Curtis  V.  Treat,  21  Me.  525,  and  cases  cited. 
Plaiotifl,  however,  contends  that,  by  the  stat- 
ute of  Anne,  the  right  to  recover  in  such  case 
has  been  enlarged,  and  that  under  that  statute, 
as  a  part  of  our  common  law,  this  action  may 
be  maintained :  and  he  relies  on  tbe  case  of 
JUdtardaon  v.  Riehardton,  72  Me.  408,  already 
cited  by  me. 

This  atatute.  in  its  effect  modifying  our 
common  law,  has  been  considerably  dia- 
<susaed,  and  the  cases  are  not  altogether  consb- 
tent  with  each  other.  Besides  the  case  now 
cited,  the  subject  has  been  quite  elaboratly  dis- 
cussed in  theioUowing  other  cases  in  our  State: 
Oousen  V.  Shaw,  40  Me.  56;  Cutler  v.  Currier, 
fi4  Me.  81;  Carter  v.  BaiUy,  64  Me.  468;  Dyer  v. 
Wilbur,  48  Me.  387 ;  Munroe  v.  Luke,  1  Met. 
469. 

Mr.  JuttieeVirgln,  In  Carters.  Bailey,  64  Me. 
46S,  uses  tbe  same  language,  suggesting  a  right 
■  action  "after  demand  *  *  *  and  then  he 
will  he  liable  to  special  assumpsit.  Ber.  Stat, 
chap.  96,  §  16." 

In  Motet  V.  Boat,  41  Me.  862,  Appleton,  J., 
uses  the  same  language  :  "  Special  assumpsit" 
under  "Stat,  of  August  8,  1848"  (original  of 
above). 

It  does  not  appear  from  the  officer's  return 
that  the  appraisers  were  sworn  as  the  statute 
provides;  all  that  he  says  is  that  they  "upon 
oath  appraised  the  same,"  etc.  Neither ooea 
he  refer  to  any  other  certificate  as  part  of  bis 
return. 

i\tch  T.  TyUr,  84  Me.  464;  Corelt  v.  Biutinga, 
8  Met.  476;  SmH^  t.  Saen,  26  Me.  411. 

In  reference  to  all  tbe  foregoing  objections 
the  following  citations  are  nude,  to  the  end 
that  to  make  a  valid  levy  ereiything  must  be 
done  that  the  statutes  require. 

Lumitert  v.  Hill,  41  Me.  476;  WUtianuon  v. 
Wright,  75  Me.  86 ;  Beruon  v.  Smit/t,  42  Me. 
414 ;  JaOtaon  T.  Woodman,  38  Me.  366;  Olidden 
r.  PhiUmek,  66  Me.  323;  Munroe -v.  Seding,  IB 
Me.  153. 

The  elaborate  discussion  of  this  matter  of  in- 
terest in  the  following  cases  must  satisfy  every 
mind: 

Woleott  V.  Ely,  3  Allen,  888;  Ootedrey  v.  8M- 
don,  132  Mass.  267 ;  FuUar  v.  J)ame.  18  Pick. 
473. 

In  the  Am.  Law  Beg.  of  Febraary,  1886,  p. 
185,  Is  an  elaborate  and  labored  diKUSsIon  of 
this  whole  subject  of  interest  in  a  case  where 
one  acting  as  a^ent  procured  a  physician  to  use 
his  influence  with  a  railroad  company  to  pro- 
mote the  matter  of  damages,  on  the  secret 
promise  to  receive  a  certain  percentage  of  the 
result.   The  contract  was  held  void. 

If  one  records  a  deed  of  a  parcel  of  land,  and 
enters  upon  any  part  of  it,  and  thus  oooui^  it  i 
S9» 


—Sup.  Jud.  Ct.  of  Maine.  Vkb.. 

openly  and  adversely  as  his  own,  hia  occopa- 
tion  of  a  part  is  in  law  that  of  the  whole.  Tmt 
was  directly  settled  in  Propri^on  ^  Kmnebte 
Purchase  v.  Lahoree,  %  Me.  375. 

This  case  is  so  full  and  ctKicliuiTe  that  no 
further  citation  is  necessary. 

See  Foxmift  v.  Bamet,  iw  Me.  128.  and  caw 
below. 

Such  possession  and  occupancy  ta  "suffid«it 
if  the  possession  of  defendant  shall  have  been 
as  open,  notorious,  and  exclusive  as  is  usual  in 
tbe  case  of  the  ordinary  management  of  simi- 
lar estates  in  tbe  possession  and  occupancy  of 
those  who  have  title  thereto."  This  is  the  ex- 
act language  of  the  eminent  chief  ju8tit»  in  the 
case  alreaay  cited.  ProprMor*  ef  Ssnnebm 
Purehate  v.  Laboree,  3  Me.  387. 

To  effect  this  object  it  is  not  necessary  Uiat 
the  deed  should  be  one  that  would  be  a  valid 
l^al  deed  to  pass  the  title  even  if  the  grantor 
bitd  it.    Any  deed  is  sufficient. 

Gookin  V.  Whittier,  4  Me.  16  ;  8  Me.  316. 
This  result  follows  even  though  he  had  a 
good  title  to  tbe  part  actually  occupied,  pro- 
vided only  tbe  deed  covered  the  disputed  put. 

Noyes  v.  Dyer,  26  Me.  468;  Tnutee»  v.  Fuiur, 
84  Me.  173. 

Title  to  the  whole  is  made  good,  provided  tbe 
lots  are  continuous  and  not  detached  from  each 
other. 

1  Fairf.  191 ;  Otie  v.  MouUon,  30  Me.  305. 
A  tax  deed  is  good  to  effect  the  abore  object 
even  though  the  proceedings  have  not  beu 
regular  so  as  to  pass  the  title. 

LittUy.  Megu%re,%'!At.  176;  AwtiUy v.  BaU- 
away.  30  Me.  251;  Johnson  v.  Boardman,  6  Al- 
len, 38. 

lit  one  tenant  in  common  enters  Into  the 
whole  lot  under  a  deed  duly  executed  and  re- 
corded, even  from  one  who  has  no  title,  it  is  an 
actual  dissessin  of  his  cotenants. 

Stearns,  Real  Act.  41;  6  Me.  304;  Hiifbee  r. 
Rice,  6  Mass.  862;  Behoboth  v.  Carpenter,  2S 
Pick.  137  ;  Preacott  v.  Nenere,  4  Mason,  830;  5 
Pet,  855  (30  U.  8.  bk.  8,  L.  ed.  163);  BeUi$  r. 
Bellie,  122  Mass.  414;  TkomUm  v.  York  Bank, 
46  Me.  168;  Braekett  v.  Permmt  Unknown,  S8 
Me.  328,  and  cases  cited. 

They  have  been  accustomed  to  run  and  spot 
the  lines  whenever  enedient  around  tlu  town, 
and  tbey  have  lottea  the  town  with  lots  for 
greater  convenience  for  operations,  in  the  man- 
ner usual  for  owners  to  manage  and  occupy 
their  own  lands  of  a  like  Idnd,  aind  under  claim 
of  ownership. 
Jewett  V.  Hutaey.  70  Me.  488. 
In  Thompaon  v.  Bttrhama,  79  N.  Y.  03,  100, 
tbe  court  speaks  of  cases  where  such  use  is 
made  of  the  whole,  as  cutting  logs  on  the  land 
for  the  use  of  one's  mill;  that  then  actsdo  hdp 
the  diaeissin,  and  so  of  other  acts  mentioned. 

In  Jackaon  v.  Oltz,  8  Wend.  440,  the  faatbat 
a  part  of  the  land  was  used  as  a  wood  lot— lay 
SO  acres— saved  the  whole  600  acres  in  qoee- 
tion. 

^mpton  V.  Downing,  38  Wend.  822,  bQed 
because  tbe  time  was  short  by  twenty  years, 
and  is  of  course  of  no  force. 

Thompaon  v.  Burhama,  61  N.  Y.  63,  was 
where  only  400  acres  of  a  whole  tract  of  6,800 
was  thus  used,  and  this  in  one  part  of  the  town, 
while  the  land  in  controveray  was  another  lot 
far  awiqr.  It  was  like  (he  case  dted  b)f  me 
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from  77  Me.  76.  and  1  Fairf.  191,  where  the  lots 
were  not  continuous. 

Mumve  v.  Merchant,  28  N.  Y.  9,  was  a  case 
-whera  a  large  tract  of  uncultivated  land  was 
held  by  disseisin,  when  the  acts  were  like  these 
in  our  case,  where  the  cuttin?  of  wood  and 
timber  for  the  market  was  heia  sufficient. 

In  MitUr  v.  Lotm  ItlandB.  R.  71  N.  Y.  885, 
the  questicai  lure  diBCttssed  is  not  raised. 

But  in  answer  to  all  those  authorities  from 
the  reports  of  other  States  it  is  sufficient  to  say 
that  the  law  of  our  State  is  different  from 
theirs.  Our  own  decisions  are  of  a  more  posi- 
tive character  and  in  our  favor. 

And  besides,  the  New  York  cases  are  under 
a  provision  of  a  statute  reading  different  from 
ours. 

N.  T.  Code,  g  88:  61  N.  Y.  70. 

Foster.  J.,  delivered  the  opinion  of  the 
court : 

The  parties  to  this  suit  are  tenants  in  com- 
mon and  undivided  of  townabip  No.  2,  range 
8  north,  of  Waldo  Patent,  in  PeaoBscot  County, 
containing  about  86  square  miles.  The  plain- 
tiff claims  to  recover,  as  owner  of  his  share 
of  stumpage,  which  the  defendant,  as  part  own- 
er of  the  township,  has  collected  and  retains  in 
his  hands.  The  action  is  general  iitddntatus 
OMumpnt  for  money  had  and  received,  and  is 
brought,  not  upon  Rev.  Stat.  chap.  95,  g  20, 
relatmg  to  actions  between  tenants  in  common, 
but  at  common  law,  based  upon  the  Statute  of 
4  &  S  Anne,  chap.  16,  which  is  declared  to 
be  a  part  <A  lAie  cxmmoia  law  of  this  Stata 
Riehardaoay.  HiehardBon,  72  Me.  408. 

1.  The  defendant  contends  that  the  plaintiff 
has  no  remedy  at  common  law,  and  that,  if  en- 
titled to  any,  it  can  exist  only  by  virtue  of  Rev. 
8tat.  chap.  96,  «i  20,  after  demand  in  a  special 
action  of  assumpsit.  We  are  not  inclined  to 
this  view,  and  such,  we  think,  is  not  the  law. 

The  ondent  rule  of  the  old  common  law  as 
laid  down  by  Lord  Coke  (Co.  Litt.  199  b)  was, 
that  one  tenant  in  common  could  maintain  an 
action  against  his  cotenant  for  taking  the  whole 
profits  of  the  common  estate,  unless  he  had 
been  appointed  bailiff  by  his  cotenant.  It  was 
thva  suited:  '  'If  one  tenant  in  common  maketh 
hia  compaDion  his  tmilifl  oi  bis  part,  he  shall 
have  an  action  of  account  against  him.  But, 
altbounb  one  tenant  in  common,  without  being 
made  bailiff,  take  the  whole  profits,  no  action 
of  account  lies  against  him ;  for,  in  an  action  of 
account,  he  muat  charge  him  either  as  a  i?uar 
dian,  bailiff,  or  receiver,  which  he  cannot  do 
unless  he  constitute  him  as  bailiff. "  Sole  occu- 
pancy alone  was  not  sufficient  upon  which  to 
maintain  an  action.  Each  was  sud  to  occupy 
permpetpertmt  and  had  a  right  to  occupy  the 
whole  if  the  other' tenant  did  not  see  fit  to  go 
in  and  occupy  with  him.  Buch  occupancy  was 
held  to  be  no  exclusion  of  the  other,  and  no 
action  would  lie  against  the  tenant  who  by  such 
occupancy  bad  taken  the  entire  profits.  But 
bv  Statutes  4  &  5  Anne,  chap.  16,  ^  27,  this 
old  doctrine  of  the  common  law  ox  England 
was  changed,  and  It  was  therein  provided  that 
an  action  of  account  might  be  maintained  by 
one  joint  tenant  or  tenant  in  common  against 
the  other,  charging  him  as  bailiff  for  receiving 
more  than  hisjoiDt  share  or  proportion.  But 
in  ordor  to  maintain  such  action  it  was  neces- 


sary that  one  tenant  should  show,  not  mere  oc> 
cupation  of  Qie  premises  by  another  tenant  in 
common,  but  an  actual  receipt  by  him  of  the 
rents  and  profits  over  and  above  his  share  there- 
of, and  which  actually  belonged  to  his  cotenant. 
To  avoid  the  somewhat  traious  proceedings 
pertaining  to  the  old  action  of  account,  an  ac- 
tion on  the  case  upon  a  promise  to  account 
was  at  first  subetituted  (Brigham  v.  EoeUth,  9 
Mass.  541);  and  afterwards  Lord  Holt,  in  con- 
struing the  statute,  came  to  the  conclusion  that 
whenever  account  could  be  maintained,  inde- 
Mtatua  asmmptit  might  beaUo;  holding  that  a 
statute  being  a  remedial  one,  it  ought  to  receive 
a  liberal  construction.  Jone$  v.  HarraiUn,  9 
Mass.  542,  note. 

While  the  right  of  action  was  founded  on 
the  stirtute  of  Anne,  and  not  by  any  right  un- 
der the  old  common  law,  tvm  the  liberal  con- 
struction placed  upon  It  by  a  long  series  of  de- 
cisions, it  became  as  firm^  settlra  that  the  ac- 
tion of  general  tTtdebitatus  atsumpiit  for  money 
had  and  received  would  lie.  in  place  of  the  old 
action  of  account,  by  one  tenant  in  common 
against  his  cotenant,  as  bailiff,  for  receiving 
more  than  his  share  of  the  rents  and  profits. 
Such  was  the  doctrine  laid  down  in  the  cases  to 
which  we  have  referred;  and  this  form  of  ac- 
tion was  sustained  in  Milter  v.  MiUer,  7  Pick. 
188,  and  8.  C.  9  Pick.  84,  to  recover  money  due 
for  the  share  of  one  tenant  in  common  in  the 
sale  of  trees  from  the  common  estate.  It  was 
allowed  in  Munroe  v.  Luke,  1  Met.  459,  which 
was  assumpsit  by  one  tenant  in  common  against 
his  cotenant  to  recover  his  share  of  rents,  and 
it  was  there  held  that  where  it  was  a  claim  for 
money  actually  received  by  the  defendant,  to 
which  in  some  form  the  plaintiff  has  title,  it 
could  be  convenientiy  settled  in  tbis  form  of 
action.  It  is  said  in  Fanning  v.  Ohadmek,  8 
Pick.  424,  that  the  action  of  account  has  be- 
come nearly  obsolete  in  England,  and  that  there 
seems  to  be  no  necessity  for  reviving  it  here, 
and  that  assumpsit  now  has  all  the  advantages, 
without  the  disadvantages,  peculiar  to  an  action 
of  account.  In  support  of  the  same  principle 
may  be  cited  Cochran  v.  Garrington,  25  Wend. 
410;  Ric/iardaon  v.  Btehardgon,  72  Me.  408; 
Ooieen  v.  Shaw,  40  Me.  68;  Cutler  v.  Cfurrier, 
54  Me.  ninaauB  T.  Ilunt.  123  Mass.  S18;  Sar- 
gent V.  Parwnt,  IS  Mass.  ISS;  IHeieinton  r. 
William,  11  Cush.  258. 

It  is  an  equitable  form  of  action  to  recover 
money  wtiich  the  defendant  in  equity  and  good 
conscience  ought  not  to  retain.  But  when  re- 
sorted to  as  a  common- law  action, — the  out- 
growth of  the  statute  of  Anne,  and  independ- 
ently of  Rev.  Stat.  chap.  96,§30— bv  one  tenant 
in  common  against  his  (»tenant.  It  is  to  be  "re- 
stricted to  cases  where  the  money  has  been  ac- 
tually received,  and  the  liability  to  account  has 
resulted  in  a  duty  to  pay  money,  or  where  the 
defendant  holds  the  share  as  bailiff  of  the  plain- 
tiff, or  the  occupation  has  been  by  consent." 
Cutler  V.  Currier,  54  Me.  91. 

3.  It  is  also  claimed  in  <tefense  that  this  ac- 
tion cannot  be  sustained  because  the  question 
of  title  is  involved  in  it.  But  we  have  no  doubt 
the  action  will  lie,  notwithstandit^  there  may 
be  a  mere  dispute  raised  by  the  de^ndant  con 
ceming  the  title,  provided  the  plaintiff  is  owner 
of  the  estate  ana  was  not  disseised  at  the  date 
when  the  Income  from  the  common  estate  was 
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received  in  money  by  the  defendanl.  Such  is 
the  couclusion  of  this  court  iQ  the  recent  case 
of  liicfianlMn  v,  Uicfmrtlsvn,  supra.  Were  it 
otherwise,  the  pliiintiff  in  any  case  seeking  his 
common-law  remedy  under  the  statute  of  Anne, 
notwithstanding  his  title  and  seisin  be  com- 
plete, might  be  Hid.ijected  to  the  annoyance  as 
well  as  expense  of  a  nonsuit,  whenever  the  de- 
fendant cotenant  miglit  see  fit  to  disput*'  bis 
title.  We  do  not  mean  to  be  understnod  asde- 
nyiug  the  {jeueral  doctrine,  where  it  has  its 
proper  application,  that  the  title  to  real  estate 
is  not  to  be  tried  in  an  action  of  assumpsit;  but 
we  are  satisfied  that  it  has  no  application  in  the 
present  case.  It  must  also  be  borne  in  mind 
that  this  is  not  an  action  for  use  and  occupation 
of  the  common  estate  under  Rev.  Stat.  chap. 
95„S  20,  which  is  a  modification  of  the  slatute 
of  Aunc.  but  of  iiuhhitatus  mnnmpstt  author- 
ized, through  a  long  liue  of  decisions,  by  the 
latter  Htatute  as  the  common-law  action  tore- 
cover  the  plaintiff's  due  proportion  of  the 
moneys  in  the  hands  of  the  defendant,  which 
he  has  received  from  the  common  estate. 

Many  of  the  decisions  to  which  our  attention 
has  been  called,  and  in  which  it  is  held  that  the 
title  to  real  estate  cannot  be  tried  as  an  action 
of  assumpsit,  are  those  for  use  and  occupation 
depending  upon  contract  express  or  implied, 
between  the  parties,  and  which  have  no  appli- 
cation to  the  ca.se  at  bar. 

There  an'  many  cases  where  the  right  to  re- 
cover depends  upon  the  title,  yet  they  are  not 
the  cases  in  which  the  title  is  tried,  w  ithin  the 
meaning  of  the  rule.  Neither  does  the  rule 
prevent  an  action  for  money  bad  and  received 
m  many  cases  which  require  an  investigation  of 
title,  as  was  held  in  Pickuian  v.  Trinity  Church, 
123  Ma.ss.  6. 

The  plaintiff  in  this  action  undoubtedly  has 
the  right  to  show  his  title  and  seisin  to  the  estate 
owned  by  him  at  the  time  when  the  defendant 
received  the  income.  Upon  proof  of  these 
facts  he  would  be  entitled  to  bis  remedy  under 
the  statute  of  Anne.  "  If  the  defendant  were 
in  pos.sessiou  of  the  estate  under  a  deuial  of  the 
plaintiff's  title,  it  would  be  evidence  tending  to 
show  the  disisei.«in  of  the  plaintiff,  and  if  it  re- 
sulted in  proof  of  that  fact, — as  it  might  well 
do  if  unexplained, — then,  and  not  till  then, 
would  the  relative  position  of  the  parties  be 
changed."    Rirliardsoii  v.  liichartimn,  supra. 

To  make  out  his  title,  then,  the  plaintiff  starts 
with  the  unquestioned  title  to  of  tlie  town- 
ship, by  deeds  from  the  heirs  of  Henry  Haley, 
who  was  the  owner  of  in  common  and  un- 
divided in  1839;  and  to  /i,  by  levy  of  an  exe- 
cution upon  a  judgment  recovered  in  the  United 
States  Circidt  Court  for  the  District  of  Maine, 
at  the  October  Term.  11S41,  in  favor  of  the 
Merchants  National  Bank  of  Newbur3'port, 
against  Seth  Paine  and  John  L.  Meserve,  and 
from  said  bank  through  sundry  conveyauces  to 
himself,  by  deed  l)earing  date  of  July  1,  1884. 

It  is  in  reference  to  the  plaintiff's  title  under 
this  levy  that  the  defendant  tjikes  is.sue  with  the 
plaintiff,  and  a  considerable  portion  of  the  ar- 
gument of  counsel  Yi&s  been  devoted  to  this 
iirancli  of  the  ca.ie.  We  do  not  deem  it  neces- 
sary, however,  to  enter  upon  an  investigation 
of  title  under  the  levy,  inasmuch  as  it  is  not 
claimetl  that  the  plaintiff  obtained  any  title  to 
the  therein  mentioned  till  July  1,  1(384— aev- 
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eral  months  after  the  slum 
off  and  the  money  had  bee 
fendant.  If  otherwise  en 
plaintiff  can  recover  only  \ 
such  money  as  was  receiv 
from  stumpage  sold  afte 
Kiihhnilv.  Leirigton  Sf^avi 

From  an  examination  c 
heirs  of  Henry  Dsley,  it  \ 
plaintiff  at  that  time  had  i 
5*^  of  the  township. 

3.  Admitliug,  however, 
through  deeds  from  the  he 
ground  of  defense  interpt 
action  is  that  he  and  his 
have  been  di-sseised  by 
Samuel  H.  Blake,— the  ol 
mon, — and  that  they  have 
possession  for  more  than 
the  whole  township,  and 
the  entire  stumpage. 

To  establish  this  claim 
fendant,  who  was  the  ad 
and  his  alleged  joint  dis,* 
the  twoownmg  I  of  the  w 
in  a  tax  title,  acquired  by  ' 
tire  township,  and  claim 
deed,  as  color  of  title,  a 
tenanta. 

The  evidence  upon  wh 
verse  posscB'^iou  and  diss 
tailed  by  the  defendant, — 
log  of  "acts  of  ownership 
township,  such  aa  tracin 
keeping  off  trespH».sor*,  p 
to  be  cut  from  year  to  yea 
of  it,  and  occasionally  tic 
tious,  paying  taxes,  etc.  ' 
of  36  square  miles  was  p 
timber  land,  all  in  it!)  nat 
state.  The  question  we  i 
in  this  case  certainly  prei 
disseisin  somewhat  diffiu 
cases  are  numerous,  how» 
stronger  than  are  furnisbt 
clared  to  be  insutticient 
even  of  the  sole  owner  o 
Chaiiflkr  v.  WUsnti,  77  M 
er»on,  0  Oush.  129;  Park* 
345;  Little-  V.  Mesqvire,  2 
V.  Bvrhans,  7«  N.  Y.  98, 

But  acts  which  would 
constitute  a  disseisin  if  do 
no  such  effect  if  done  by 
as  the  possesion  of  one 
that  of  all.  The  entry  o 
both.  Either  has  the  rij 
sion.  and  such  possession 
be  in  accordance  with  bis 
than  wrongful — till  some 
equivocal  act  of  exclusion 
Colimm  V,  Mason,  35 Me. 
authorities  it  is  settled  tha 
companied  by  no  act  thi 
ouster  of  the  other  coten 
him  that  such  posses-flon  i 
held  to  amount  to  a  dissei 
M'Clunqv.  lions,  5  Whea' 
L.  ed.  5U]. 

The  acts  of  ownership 
if  done  by  a  stranger  wo 
seisin  of  the  other  coten 
was  said  in  IngalU  v.  JUt 
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"io  the  assertion  of  an  independent' title,  in- 
coDsisteiit  with  that  of  the  cotenant,  and  be  of 
soch  cbaracter  that  it  is,  or  must  reasonably  be 
held  to  be,  known  by  those  in  derogation  of 
whose  title  they  are  done,  that  this  isso."  And 
it  has  been  held  that  the  entrr  of  tenant  in 
common  upon  property,  even  if  he  takes  the 
rents,  cultivates  the  land,  or  cuts  the  wood  and 
timber  without  accounting  or  paying  for  any 
share  of  U,  will  not  ordinarily  be  considered  as 
adverse  to  his  cotenants  and  an  ousterof  Uiem, 
but  in  support  of  the  common  title.  Thornton 
T.  York  Bank,  45  Me.  158. 

This  principle  has  been  thus  expressed  by  the 
Vamoot  court  in  the  case  of  Roberts  v.  Mor- 
ffttH,  30  Vt.  825,  in  wbich  the  court  says: 
"  Where  one  joint  owner  is  in  possession  of  the 
whole,  the  le^  presumption  is  that  he  iskee^ 
ing  possession  not  only  for  himself,  but  for  his 
cotenant,  aonnrding  to  their  respectiTe  interests, 
sod  the  other  joint  owners  have  the  right  to  so 
DDderstand  until  they  have  notice  to  the  con- 
trary; and  the  statute  would  only  run  from  the 
time  of  such  notice.  We  consider  the  princi- 
ple sttbetantiaUy  the  same  as  between  landlord 
sod  tenant,  as  to  converting  a  mere  fiduciary 
pouession  into  an  adverse  or  hostile  one." 

The  nature  of  the  property  in  which  the 
taunts  are  owners — its  character,  situation, 
and  extent — must  be  taken  into  consideration, 
moreover,  in  determining  the  question  of  pos- 
Kasion  and  occupation;  and  whether  it  is  ex- 
clusive or  otherwue.  And  between  tenauts  in 
common  it  is  very  difficult  to  determine  by  any 
fixed  role  what  may  constitute  disseisin .  jSacb 
ciw  must  be  judged  by  Its  own  particular  car- 
canMtaaces  anid  toe  fiicts  connected  with  it. 

In  this  case  the  facts  are  fMn,  and  there  is 
but  little  oootroversj  concerning  them.  Nor 
do  we  consider  it  necessary  to  extend  this 
opinion  by  any  further  reference  to  tbem.  As- 
suming them  all  to  be  true,  they  do  not  diow 
such  ezclnsiTe  posMBSioD,  or  such  notorious 
sod  unequivocal  acts  of  exclusion,  as  to  amount 
to  tdiaseislD  of  the  plaintitr  or  bis  predecessors 
in  title.   The  action  therefore  is  maintainable. 

The  defendant  admits  that  he  received  a.  cer- 
tain mnoant  of  money  from  the  sale  of  stump- 
age  in  tbe  fall  and  winter  of  1883-1884.  That 
sum  was  $^1.79.  At  the  time  this  stumpage 
vts  taken  from  the  township,  the  plaintiff  had 
acquired  title  to  odIt  A  it,  and  that  is  the 
proportion  to  wbich  be  isentitled  of  tbe  mon^ 
m  the  defendant's  bands. 

Judgment  for  jiiaintiff for  $S8.8g,  withintermt 
tkerwn from  Ike  date  of  the  writ. 

PetevB*  CA.  J.,  Walton,  Danforth. 
HmmrY,  and  Hadkell,  JJ.,  concurred. 


STATE  of  Maine 

0. 

James  WELCH  et  al. 

!•  Acomplfclnt  for  seareh  and  Beisiure  of 
Intogdeating  UquoFs  may  be  made  on 

afflrmatioB,  by  one  who  has  conscien- 
tious scruples  against  taking  an  oath, 
under  a  statute  proTiding  that  the  war- 
rant may  iasoe  npon  a  "Bwom  com- 
plaint." 

2.  The  eartifleato  of  the  ma^trate  re- 
us. 


idting  that  the  complaiat  was  made  on 
solemn  afflrmatton  u  eonelnsive  that 
the  complainaiit  was  oonsoientiously 
scrupulous  of  taking  an  outb;  also  that 
be  aArmed  "under  the  pains  and  pen- 
alties of  perjury.^' 

8.  Where  the  complaint  alleges  that  tbe 
complainant  did  in  fact  believe  intoxi- 
cating liquors  were  illegally  kept,  it  is 
sufficient;  it  need  not  allege  that  he 
had  probable  cause  to  so  believe. 

4.  Technical  aoeuracy  is  not  required  in 
setting  oat  a  foimer  conviction. 

(Cumberiand— — DeoMed  Vebruaiy  10.  UBT.) 

ON  exceptions  by  defendant.  Overruled. 
The  exceptions  were  to  the  nding  of  the 
court  in  overruling  a  demurrer  to  the  following: 

Complaint. 

State  of  Maine. 
Cumberland,  ss. 

To  the  Recorder  (tbe  judge  being  absent  from 
the  courtroom)  of  our  Municipal  Court  for  tbe 
City  of  Portland,  in  the  County  of  Oumber- 
land. 

Ezra  Hawkes,  of  Portland,  in  said  County, 
competent  to  be  a  witness  in  civil  suits,  on  the 
26th  day  of  March,  a.  d.  1886,  in  behalf  of 
said  State,  on  solemn  affirmation,  complains 
that  he  believes  on  tbe  35th  day  of  March,  in 
said  year,  at  said  Portland,  intoxicating  liquors 
were  and  still  are  k^t  and  deposited  by  James 
Welch  and  Daniel  Welch,  of  Portland,  in  said 
county,  in  ttte  shop  .md  its  appurtenances  iritn- 
sted  on  the  northerly  side  of  feasant  Street  in 
said  Portland,  and  numbered  1  on  said  street, 
and  occupied  by  said  James  and  Daniel  Welch, 
said  James  and  Daniel  Welch  not  bein^  then 
and  there  authorized  by  law  to  sell  liquors 
within  said  State,  and  that  said  liquors  then 
and  there  were  and  now  are  intended  by  said 
James  and  Daniel  Welch  for  sale  in  the  State 
in  violation  of  law,  a^inst  the  peace  of  said 
State  and  contrary  to  the  form  of  tbe  statute  in 
such  case  made  and  provided. 

And  the  said  complainant  on  his  solemn 
affirmation  aforesaid  further  alleges  and  com- 
plains that  the  said  James  Welch  has  been  be- 
fore convicted  in  the  Municipal  Court  of  tbe 
City  of  Portland,  to  wit,  on  tbe  4tb  day  of  May, 
A.  D.  1882,  of  unlawf  i)Uy  keeping  and  dept^t- 
ing  in  this  State,  in  said  county  of  Cumbenand, 
intoxicating  liquors  with  the  intent  that  said 
liquors  should  be  sold  in  this  State  In  violation 
of  law,  against  the  peace  of  the  State,  and  con- 
traiT  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

Mr.  W.  T.  Lunt.  for  defendant: 

Unless  the  right  to  affirm  to  a  complaint  is  con- 
ferred by  statute,  such  affirmation  is  a  nullity. 

At  common  law,  tbe  evidence  for  the  king 
must  in  all  cases  be  upon  oath.  "-ai 

Hawkins,  P.  C.  bk.  2,  chap.  46,  §  29.  '''S^ 

The  affirmation  of  a  Quaker  was  excluded 
in  criminal  cases  by  statute. 

7  &  8  WOl.  IIL  chap.  84,  g  6.  See  Bum, 
Justice,  254. 

The  existence  of  this  rule  was  recognized 
when  certain  privileges  of  affirmation  were  con- 
ferredby  tbe  Provincial  Ordinance  of  Decem- 
ber, i7«l  (Andent  Cbuten  and  Laws  of  Mas- 
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sachiisettti  Bay),  yet  by  that  ordinance  the  right 
to  affirm  was  limited,  and  no  Quaker  could  sit 
as  a  juror  in  the  trial  of  a  crimina]  cause,  uoless 
he  took  the  oath  by  law  required. 

For  convenience  we  copy  all  ti:e  statutes  re- 
lating to  affinnations,  omitting  the  provisions 
of  Kev.  Stat.  chap.  82,  which  relate  wholly  to 
civil  suits. 

Rev.  Stat.  chap.  1,  §  6,  1  12. 

The  word  "oath"  inciudes.an  afSnnation, 
wheD  affirmation  is  allowed. 

IT  20.  "The  words  'sworn,'  'duly  sworn ' 
or  '  sworn  according  to  law,'  used  in  a  statute, 
record,  or  certificate  of  administration  of  an 
oath,  refer  to  the  oath  required  by  the  Consti- 
tution or  laws  in  the  case  specified,  and  include 
every  necessary  subscription  to  such  oath." 

Rev.  Stat,  chap-  1.  S  7. 

"  When  a  person  required  to  be  sworn  is 
conscientiously  scrupulous  of  taking  an  oath 
he  may  aflirm."  Also  from  the  Constitution: 
"  No  warrant  to  search  any  place  or  seize  any 

Serson  or  thing  sliall  issue  without  a  special 
esignation  of  the  place  to  be  searched  and  the 
person  or  thing  to  be  seized;  or  without  prob* 
able  cause— aupported  by  oath  or  affirmatioo." 
Const  art.  1, 1  5. 

There  should  also  be  the  distinct  allegation 
provided  in  Rev.  Stat.  cbap.  193,  §  12,  that  the 
complainant  has  probable  cause  to  suspect  and 
does  suspect;  otherwise  no  warrant  can  be  law- 
fully issued. 

Rev.  Stat.  chap.  132.  g  11. 

It  LB  settled  law,  that  the  facts  essential  to 
the  exercise  of  special  jurisdiction  must  affirm- 
atively appear  in  such  complaints. 

Qoipin.  V.  Page,  18  Wall.  871  (86  U.  S.  bk. 
SI,  L.  ed.  064).  One  jurisdictional  averment, 
required  in  chap.  27,  §  40,  as  to  the  competency 
of  the  complaint,  appears. 

If  an  afiirmatioD  can  be  substituted  for  an 
oath,  the  right  to  substitute  should  ntflrmatively 
appear,  as  much  as  any  other  allegation. 

When  a  right  of  procedure  is  affirmatively 
granted  by  statute  in  a  specified  manner,  the 
right  to  proceed  in  any  oUier  way  is  Impliedly 
netrativ^. 

United State»v.  More,  8  Cranch,  170  (7  IT.  S. 
bk.  2,  L.  ed.  401);  I>urov9teau  v.  United  States, 
6  Cranch,  814  (10  V.  8.  bk.  3,  L.  ed.  334). 

Rev.  Stat.  chap.  132,  §  11,  expressly  nega- 
tives any  method  of  procedure  except  as  speci- 
fied in  §13. 

Wben  a  person  required  to  be  sworn  is  con- 
scientiously scrupulous  of  taking  an  oath,  be 
may  affirm. 

Rev.  Stat.  chap.  1,  g  7. 

In  such  a  case  a  false  affirmation,  willfully 
and  corruptly  made,  would  not  subject  the 
complainant  to  a  prosecution  for  perjury,  be- 
cause such  affirmation  is  not  authorized  by  law 
and  no  conriction  could  follow. 

State  v.  Maee,  76  Me.  66. 

It  follows,  therefore,  that  in  order  to  excuse 
the  complainant  from  making  oath,  the  facts 
which  so  operate  should  be  affirmatively  alleged , 
as  much  as  his  competency,  and  the  omission 
of  such  averment  is  an  omission  of  matter  of 
substance,  reached  by  general  demurrer. 

Where  an  indictment  appears  to  be  on  afflr- 
mations  of  some  of  the  grand  Jurors,  It  must  ap- 
pear that  they  were  legally  entitled  to  serve  on 
840 


these  mere  affirmations,  or  the  fodictDMDt  will 
be  fatally  defective. 

State  v.  Harria,  IN.J.h.  861;  Slater.  Ar. 
9  N.  J.  L.  244. 

The  word  "  required  "in  this  statute  does  ati 
mean  voluntary  action,  nor  a  mere  verbal  and 
unauthorized  request,  but  it  does  meao  cost- 
pelled  by  legal  authority. 

8ce2T.  R.  1. 

The  allegation  of  a  former  coovictioa  doei 
not  refer  to  any  specific  proviaoo  of  the  stat- 
utes, as  having  been  previously  vii^aied,  aid 
the  sole  Information  as  to  the  nature  of  the 
former  offense  must  therefore  be  gaUiend 
entirely  from  the  allegation  itself;  UHrdoesii 
set  out,  briefly  or  at  length,  any  offense  uodrr 
the  statutes  of  Maine;  nor  does  it  describe  u 
offense  under  chap.  27,  g  40.  Theneceseityol 
a  clear  averment  of  an  intent  on  the  part  of 
said  James  Welch,  to  wit,  that  the  liquon  re- 
ferred to  were  by  him  intended  for  nnlsvfn! 
sale,  is  omitted. 

State  V.  Learned,  47  Me.  426;  State  v.  XtTltr, 
48  Me.  576. 

The  statute  cannot  override  the  pPovidoBs 
the  Constitution  and  make  bad  pleading  eond 

Stale  V.  ifaee,  76  Me.  65;  Bishop.  Seal  Ct 
§370. 

Whatever  is  indispensably  necessaiy  to  bf 
proved  must  be  alleged. 

State  V.  Verrill,  64  Me.  414;  State  v.  flW- 
brick,  31  Me.  401. 

The  words  "said  liquors"  do  not  intwpp- 
rate  a  previous  description;  that  is  to  say.  Uk 
word  "  said  "  as  used  m  the  prayer  of  procas. 
does  Dot  designate  the  liquors  alleged  to  be  <k- 
posiled  ID  the  shopon  Pleasant  Street. 

Bex  T.  C^e.  4  Bani.  &  C.  008;  7  DowL  t 
R.  461. 

The  place  to  be  searched  and  the  article  to 
be  seized  should  be  specially  designated  wi-i 
certainly  when  a  search  warrant  is  prayed  fi* 

Const,  art.  1,  g  6;  Rev.  Stat.  cbap.  132.^  1^ 

The  allegation  Is  uncertain  and  the  psjtf 
defective. 

Jane  v.  State,  8  Mo.  61. 

Mr.  OeoFife  H.  Selders,  (huH^AUmti, 
for  the  State. 

Virgin.  J.,  delivered  the  opinioD  of  tbt 

court: 

The  defcDdants,  under  Uieir  demurrer  to  tbr 
complaint,  object  that  it  was  made  on  affimu; 
tioD,  and  hence  is  not  a  "sworn  eomplaitit.' 
which  Rev.  Stat.  chap.  27,  g  40,  on  whld)  it  b 
founded,  designates. 

The  answer  is ;  A  warrant  may  be  iasoa 
"  when  supported  by  oatti  or  uBnoatioB.' 
Const,  art.  1,  %  5.  And  ioaamuch  as  the  word 
"  '  oath '  includes  affirmation  when  affirmatii* 
is  allowed"  (Rev.  Stat.  chap.  1,  §  6,  d.  12). • 
"  sworn  complaint "  includes  one  nude  on  ii- 
flrmation,  when  the  complainant  is'allowed  to 
affirm.  In  the  Revision  of  1888,  the  commfr 
sioner  and  Legislature  substituies  "sworn  cm 
plaint"  for  "complaint  upon  oath  or afflraa- 
tiou"  in  Rev.  Stat.  1871,  chap.  27,  §  85^ 

Moreover  "  he  may  affirm,  when  rwjunw  W 
be  sworn,  and  Is  conscientiously  scnqpulou  of 
taking  an  oath."  Bev.  Stat.  chap.  1.  §  7. 

"  A  person  is  required  to  be  swon  "  wlw 
be  makes  a  complaint  imder  this  statute,  ftir  v 
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esnnot  make  it  in  any  manner  other  than  on 
oath  or  afflrmation.  U  would  be  bypercritiral 
to  hold  that  "  one  conscientiously  scrupulous 
of  tatdng  an  oath"  could  not  lamully  make  a 
complaint  under  this  statute  for  the  reason  that 
it  provides  for  a  "  sworn  complaint." 

1.  This  complaint  alleges  that  it  was  made 
"OD  solemn  afflrmation."  The  certificate  of  the 
magistmte  recites  the  same  fact.  And  the  cer- 
tificate is  conclusive,  not  only  that  the  com- 
plainaot  was  "conscientiously  scrupulous  of 
takinganoath,"  but  that  he  formally  "a£9rmed 
under  the  pains  and  penalties  of  perjury  "  as  is 
required  by  Rev.  Stat.  chap.  83,  $  104.  Bate  v. 
mukx,  79  Me. 

3.  The  complaint  is  founded  on  Rev.  Stat, 
chap,  ^il,  g  40,  and  not  on  chap.  18^,  §  15,  and 
hence  need  not  allege  that  the  complainant 
"  has  probable  cause  to  suspect  and  does  sus- 
pect," but  by  fotlowiog  the  language  of  the 
statute  on  which  it  is  based  it  is  sufficient. 
.Kafr  V.  Ifoiplan,  64  Me.  531. 

S.  Technical  accuracv  is  not  required  In  set- 
ting out  a  former  conviction  under  Rev.  Stat, 
chap.  27,  g  57.  The  purpose  of  this  provision 
was  to  obviate  the  merely  technical  objections 
that  might  otherwise  be  made  upon  common- 
law  principles  to  the  allegations  and  proof  of 
sQCh  convictions.  State  v.  Wentteorih,  65  Me. 
334;  State  v.  D->lan,  69  Me.  578. 

Nopractical  wrong  can  grow  out  of  this  mode. 
Stiife  V.  Garfiam,  65  Me.  270. 

If  the  judsment  of  the  former  conviction  has 
been  vacated  in  any  wise,  it  can  be  shown  in 
defense. 

4.  liie  objection  that  "said  liquors"  in  the 
prayer  for  process  may  mean  thme  mentioned 
m  the  allegation  relalmg  to  a  prior  conviction 
is  too  floe  to  prevail. 

Exertion*  overruled. 

Peters.  CA. J*., Walton,  Ltbbey*  Emery, 
sod  Haskell.  JJ..  concurred. 


STATE  of  Maine 

V. 

Mary  J.  FRAZIER. 

The  owner  or  person  having  control  of 
a  tenement,  who  lets  it  for  iUeipal  use 

or  permits  it  to  be  so  used,  is  ^ilty  of 
aiding  in  majntaining  a  nuisance,  un- 
der Rev.  Stat.  chap.  17,  S  4. 
One  who  has  authority  to  let  atonement 
aod  receive  the  rents  has  control  of 
it  within  the  meaning  of  the  statute. 

Stoarate  offenses  of  the. same  nature, 
cnaiKed  in  separate  counts,  may  be  In- 
cluded In  the  same  Indictment. 

iCamberland  Decided  February  10,  1S87.) 

ON  exceptions  by  defendant  to  the  ruling  of 
the  court  in  overruling  a  motion  in  arrest. 

(herruled. 

Mr.  Ardon  W.  Coombs,  for  defendant: 
It  is  an  offense  at  common  law  for  an  owner 
of  a  building  to  knowln^rly  let  a  building  with 
intent  that  it  should  be  used  by  the  tenant  as  a 
house  of  ill  fame. 
Commoawalth  v.  Harrington,  8  Pick.  28. 

■E. 


In  other  respects  the  statute  is  additional  to 
the  common  law,  and  like  all  criminal  statutes 
must  receive  a  liberal  construction  In  favor  of 

the  respondent. 

Bish.  Stat.  Cr.  §S  155,  193;  Pe&ple  v.  Kel- 
ley.  35  Barb.  444;  Direlley  v.  Dicelley,  46  Me. 
377. 

All  right  of  the  landlord  to  occupation  and 
control  of  demised  premises  is  suspended  dur- 
ing the  term,  and  unless  he  has  reserved  the 
ri&^t  to  enter,  he  would  have  no  right  to  do  so. 

Taylor,  Land.  &  T.  §^  174-178;  Walker  v. 
Uutton,  10  Mees.  &  W.  349;  Barker  v.  Barker, 
3  Car.  &  P.  557;  Neale  v.  WylUe,  3  Bam.  &  C. 
588;  Shaw  V.  Cummiskey,  7  Pick.  76:  Parker 
V.  Orimold.  17  Conn.  288 ;  4  Am.  Dec  789 ; 
Ducen  v.  Clow,  34  Wend.  188  ;  Beermance  v. 
Verttm/,  6  Johns.  5 ;  Woodruff  v.  Adana,  6 
Blackf .  817 ;  85  Am.  De&  183 ;  DoeJdiam  t. 
Parker,  9  Me.  187;  Turner  t  McCarthy,  4  E. 
D.  Smith.  347;  WhiU  v.  Mealio,  5  J.  &  8.  (N. 
Y.)  72. 

We  take  it  to  be  well  settled  that  a  tenant — 
even  a  tenant  at  will — may  maintain  trespass 
miare  cUmsum  freait  against  his  landlord  for  a 
forcible  entry  upon  him  before  the  tenancy  is 
terminated. 

Walton.  J.,  in  JfanJen  v,  Jirrdan,  66  Me.  10; 
BrorJc  v.  Berry,  81  Me.  29S;  Diekinaon  v.  €hod' 
speed.  8  Gush.  110;  Cunningham  v.  Ihrton,  57 
Me.  420. 

The  landlord  has  the  right  to  rent,  and  to  en- 
ter to  receive  or  demand  rent,  etc,  but  in  other 
cases  be  must  obtain  consent  of  the  tenant. 

Proud  V.  Hoait,  1  Bam.  &  C.  8 ;  Blake  v.  ' 
Jerome,  14  .Johns.  406;  Doekham  v.  Parker,  9 
Me.  137;  I^iman.  v.  Shaddeford,  50  Ala.  887. 

The  landlord  cannot  make  alterations  or  re- 
pairs during  the  term  without  consent  of  the 
tenant,  however  beneficial  such  repairs  would 
be  to  the  latter. 

Parker  v.  Grmoold,  17  Conn.  288;  Anony- 
mou$,  4Si  Am.  Dec  780 ;  Brown  v.  Powdl,  85 
Pa.  229;  Kaiaer  v.  New  Orleam,  17  La.  Ann. 
173. 

During  the  term,  the  tenant  is  invested  with 
all  the  rights  of  an  absolute  owner  so  far  as  the 
possession  and  use  are  concerned. 

Day  V.  Sirackhamer,  2  HU1(N.  Y.),  4;  WU- 
lardv.  7V^f?uz»,  3  Hill,374;  Linnfftton-v.  Rey- 
nolds, 2  HiU,  157;  Brad»treet  v.  Pratt,  17  Wend. 
44. 

"Mere  nonfeasance  on  the  part  of  the  land- 
lord cannot  involve  him  in  the  guilt  of  the  ten- 
ant. To  make  him  liable,  he  must  aid,  assist, 
or  give  his  consent  to  the  illegal  use." 

Commonwealth  v,  Harrington,  3  Pick.  26 ; 
State  V.  Stafford,  67  Me.  126;  Jennings  v.  Com- 
monwealth, 17  Pick.  80;  Brocicway  v.  People,  3 
Hill,  558;  Peoj^  t.  m^n,  4  Denio,  129;  fiSteto 
V.  Abrahams,  S  Iowa,  118. 

In  Trask  v.  Wfieeler,  7  Allen,  HI,  the  court 
says:  "  If  it  were  to  be  held  that  the  lease  is 
thus  made  void,  against  the  will  of  the  land- 
lord, any  tenant  desiring  to  get  rid  of  his  lease 
might  do  so  simply  by  violating  the  statute. 
The  provision  must  be  regarded  as  made  for 
the  benefit  of  the  landlord,  who  may  avail  him- 
self of  it,  but  is  not  obliged  to  do  so.  Though 
the  lease  is  declared  voul,  yet  it  ttelongs  to  the 
class  of  things  which  are  said  to  be  vend  only  as 
to  some  persoDs, 

Bsc.  Abr.  Void  and  Voidable.  B. 
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The  Incdlord  had  a  right  to  treat  it  as  void, 
and  to  enter  and  expel  hia  tenant.  But  he 
might  also  refrain  from  this  exercise  of  his 
rights,  and,  so  lon^  as  he  did  .so  refrain,  the 
lease  would  be  valid  against  the  tenant  and  all 
other  persons;  and  it  would  continue  valid  till 
he  should  do  some  act  to  avoid  it." 

See  also  Ilealy  v.  Travt.  15  Gray,  313; 
(yConnell  v.  M'Orath,  96  Maa^.  289. 

"In  llealy  v.  Trant,\5  Gray.  312,  held, 
that  illegal  use  by  under-tenant  does  not  avoid 
original  lease,  but  only  the  under-lease." 

Mere  neglect  of  the  landlord  to  avail  himself 
of  the  privilege  given  by  statute  to  eject  a  ten- 
ant who  usef  the  tenement  for  an  illegal  pur- 
pose is  not  ill  itaclf  sullicient  to  render  him  lia- 
ble to  indictment.  Some  eviilence  must  Ije  pro- 
duced to  show  consent  to  such  use. 

State  v.  Stafford,  67  Me.  126  :  Bro'-kwny  v. 
People,  2  Hill,  55H;  P&>pl^:  v.  EnHn,  4  Dcnio, 
129. 

' '  Failure  to  take  steps  to  prosecute  doea  not 
make  the  landlord  liable." 

State  V,  Abrahams,  6  Iowa,  118.  See  J/irr/fi- 
a*  HoM  Co.  V.  Msher,  56  Me.  322. 

The  rule  as  stated  in  the  last  words  to  the 
jury  dispensed  with  the  requirement  of  i)ermi.s- 
siou,  which  involves  some  act  or  word  equiva- 
lent to  consent. 

State  Y.  Stafford,  67  Me.  136. 

The  fact  of  her  l>eing  landlord,  receiving 
rent,  and  that  she  had  power  to  expel  the  ten- 
ant, doea  not  of  itself  make  her  liable. 

To  make  her  liable,  it  mu«t  be  shown  that 
she  let  it  for  the  purpose,  from  which  her  con- 
sent would  be  implied,  or  she  must  afterwards 
aid,  assiwt,  or  give  her  consent  to  the  illegal 
use. 

Common icenlt/i  y.  Harrington,  3  Pick.  ,36  ; 
Jennings  v.  f^'omniomrealth ,  17  Pick.  80;  Brock- 
way  V.  Pi:opk,  3  Hill,  558;  Peoptr  v.  Enrt'n,  4 
Denio,  129;  Stai-^  v.  Abrahams,  6  Iowa.  118. 

Mr.  George  Iff.  Seiders,  County  Attor- 
ney^ for  tlie  State: 

The  language  of  the  statute  is  closely  fol- 
lowed in  the  indictment,  and  the  allegations 
vary  in  no  material  respect  from  the  allegations 
set  out  in  similar  c^se.'*. 

State  V.  Ruby,  68  Me.  543. 

It  is  well-established  law  that  counts  forsim- 
ilar  crimes  may  be  joined  in  the  same  indict- 
ment. The  counts  in  this  case  are  for  identical 
offenses. 

State  V.  Burke,  38  Me.  574;  State  v.  Stimp- 
eon,  45  Me.  608  :  State  v,  Riihy,  68  Me.  543; 
Carlton  v.  Common  wealth,  5  Met.  .532;  Whart. 
Cr.  L,  is  414,  and  eases  cited;  1  Bish,  Cr.  Proc, 
§  202,  and  cases  cited. 

No  one  of  said  coimts  is  bad  for  duplicity. 

St4ite  V,  T^ng.  63  Me.  315;  State  v.  Ruby,  68 
Me.  543. 

If  the  instructions  of  the  court  as  to  "own- 
ership" needed  some  qualificaliou  as  applicable 
to  the  point  of  fact  of  control,  exception  does 
not  lie,  unless  the  attention  of  the  judge  is 
called  to  such  point  before  giving  the  case  to 
the  jury. 

Eaton  V.  JS'eio  EngUiTid  Tel.  Co.  68  Me.  63. 
343  . 


The  law  arising  from  the 
in  such  fullness  as  to  euide 
results,  and  that  is  sufficient 

State  V.  Pike,  65  Me.  111. 

Haskell.  J.,  delivered 

court : 

Indictment  for  aiding  in 
a  nuisance  under  Rev,  Sta' 
that  the  respondent  did  pel 
der  the  contract  be  iisei 
fame,  and  for  the  illegal  kee; 
of  intoxicating  liquors,  wi 
jwrniission,  and  consent. 

To  constitute  an  offense 
cited,  it  must  appear  that  tl 
for  the  illegal  use,  or  that 
permitted. 

It  appeared  that  the  resj 
will  occupied  the  premises, 
the  illegal  piu-poses  charge* 
is  not  guilty  of  a  violation 
less  she  permitted  the  use,  t 
it;  whether  she  did  .so  com 
determined  by  the  jury. 

One  who  has  authority  to 
receive  the  rents  has  conti 
meaning  of  the  statute;  an' 
pennils  the  illeg.il  use, — tha 
he  becomes  liable  for  aidio] 
nuisance;  but  the  mere  fact 
of  the  tenement  docs  not  n: 
must  Ije  proved  to  consent 
and  if  such  use  is  known  to 
no  measures  to  prevent  it,  I 
eWdeuce  of  his  consent  to  s 
permitted  it;  but  his  permisj 
be  proved,  to  charge  him  ui 
these  same  rules  apply  to  l 
same  facts  must  be  proved 
him.  '  Statf  v.  Stafford,  67 

The  charge  of  the  presidi 
the  control  of  the  tenement 
this  opinion;  and  he  express 
the  State  must  prove  th 
"knowingly  permitted  it  t 
fiance."  This  instruction  i 
raent  of  the  law,  and  suffl 
jury  that  tlie  respondent  co' 
less  they  were  satisfied  affin 
sent  to  the  illegal  u.se. 

Separate  offenses  of  the  si 
in  separate  counts,  may  be  i 
indictment.  State  v.  Burk. 
V.  Ruby,  68  Me.  543. 

Each  coimt  charges  the  p 
ing  in  maintaining  a  Dui.sai 
tenement  controller!  by  he 
house  of  ill  fame,  and  for 
and  illegal  sale  of  intoxic 
charge  is  for  permitting  th< 
purpose.s,  either  of  which  ii 
the  offense.  But  one  offen 
count,  and  neither  is  defect 
63  Me.  315. 

E^reeptions  orerr^iled. 

PeteFB,  Ch.  Walton 
and  Emery,  JJ.,  coucurre 


1887.  Sbabubt  t. 

RHODE  ISLAND. 

SUFBEMX  COCBT. 


Benjamin  G.  SEABURT,  Collector  of  Tans, 

Edvaid  W.  HOWLAND. 

1.  Of  an  animal  aohool  meetlnsno  other 
notice  is  required  than  nottee  of  the 
time  and  place;  it  is  only  when  the 
meeting  is  special  that  the  object  is  re- 
quired to  be  inserted  in  the  notice. 

%.  Anotice  of  a  school  meetingr.  posted  on 
aboard  fastened  against  a  roaoside  wall 
in  the  district,  is  posted  in  a  **pnbllc 
place"  within  the  meaning  of  the  stat- 
ute. 

3.  It  is  not  necessary  to  the  validity  of  a 
■ehool  tax  that  the  amount  of  it  should 
hare  been  approved  by  the  school  com- 
mittee before  the  district  voted  it;  the 
approval  majr  be  gfiven  ^ler  tile  tax 
has  been  voted. 

4.  In  an  action  by  tiie  collector  to  recover 
a  •chool  tax  assessed  against  defend* 
aat(  he  cannot  object  that  it  does  not 
appear  that  the  tax  was  raised  to  sup- 
port public  schools  or  to  carry  out  the 
powers  given  to  the  distAct,  he  having 
omitted  to  appeal. 

5.  A  notice  stating  the  object  of  a  «pe< 
eial  aeliool  meeting  to  be  "for  the  pur- 
pose of  taking  action  in  regard  to  the 
eoUectioQ  of  the  tax  already  assessed" 
is  snflcient  to  authorise  the  district 
to  elect  a  Cf>lleetor  of  the  tax. 

6.  The  trastees  of  a  school  district  have 
authority,  under  Pub.  Stat.  chap.  55, 
§  4,  to  issue  a  warrant  to  the  collector 
requiring  him  to  collect  a  tax. 

(Newport  Bedded  February  7,  1887.) 

ON  defeodant's  exceptioDs  to  the  Court  of 
Common  Pleas.  Oterruted, 
Action  to  recover  a  school  tax. 
The  facts  are  stated  in  the  opiDioQ. 
Mr.  E.  I*.  Bavney*  for  defendant: 
The  notice  of  the  meetiDg  of  April  28,  1886, 
did  not  comply  with  the  provision  of  Pub.  Stat, 
chap.  52,  ^  6,  as  to  time,  place,  and  object  of 
the  meeting,  and  so  said  meeting  was  not  hffial, 
and  the  vote  to  assess  the  tax  at  that  meenng 
was  void. 

The  notice  of  the  meetings  April  38  and 
Angust  26  were  not  posted  m  in  such  public 
place  as  is  required  by  Pub.  Stat.  chap.  52,  §  5. 

The  notice  required  by  Pub.  Stat.  chap.  54, 
g  8,  to  be  given  by  the  assessors  of  Little  Comp- 
ton,  prior  to  the  assessment  of  the  tax,  was  not 
posted  as  I'equired  by  law. 

The  school  committee  of  Little  Compton 
never  approved  the  amount  of  the  tax,  as  is  re- 
quired by  Pub.  Stat.  chap.  51.  ^  4.  The  record 
of  the  vote  of  q>proval  olierea  was  not  duly  cer- 
tified and  was  not  admissible.  The  vote  was  June 
*  18,  1885,  the  tax  was  levied  April  23, 1865;  that 
was  not  sufficient.  The  approval  contemplated 
by  the  statute  is  to  be  before  the  tax  is  voted 
upon  by  the  school  district.  At  all  events,  the 
school  committee  is  to  ap^vove  a  tax  to  raise 
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money  for  "support  of  public  schools."  That 
record  shows  no  such  approval,  before  or  after 
the  vote.  The  vote  of  the  school  committee 
does  not  state  what  tax  they  approve,  nor  what 
was  the  purpose  of  the  tax,  nor  for  what  use 
the  money  was  to  be  applied.  The  alleged  ap- 
proval is  altogether  too  meagre. 

There  was  no  evidence  offered  by  the  plain- 
tiiF  that  the  school  district  had  anthoritv  to 
pass  this  vote  to  raise  the  tax.  Pub.  Stat  chap. 
67,  g  4.  There  was  no  evidence  what  the  tax 
was  for. 

The  plaintiff  was  never  duly  and  lejtally 
elected  collector  of  the  School  District,  Ko.  8. 
and  so  has  no  right  to  maintain  this  action. 
The  meeting  of  August  26  was  a  special  meet- 
ing, and  the  notices  of  such  meeting  should 
state  the  object  of  the  meeting.  Pub.  Stat, 
cbap.  52,  §  5. 

Bv  Pub.  Stat.  chap.  4S,  §  18,  "the  assessors 
shall  date  and  sign  the  assessment,  and  deposit 
it  in  the  town  clerk's  office." 

^  10:  "The  clerk  of  the  town  shall  make 
copy  and  deliver  it  to  the  treasurer  of  the  town." 

%  20:  "The  treasurer  shall  affix  to  said  copy 
:  a  warrant,  etc.,  directed  to  the  collector  of  the 
taxes,"  etc. 

Pub.  Stat.  chap.  51,  g  6.  "The  clerk,  treas- 
urer, and  collector  of  school  districts  have  like 
:  power  with  like  officers  of  town." 

§7.  "All  district  taxes  to  be  collected  in 
same  manner  as  town  taxes." 

The  trustee  had  no  authority  to  issue  warrant 
(as  in  this  case)  to  the  plaintiff,  directing  him 
to  collect  the  assessment. 

Mr.  Ziba  O.  Slocnm,  for  plaintiff. 

Dnrfee*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  tiie  plaintiff,  as 
collector  of  taxes  of  ScSiool  District  No.  8  of 
Little  Compton,  to  recover  a  tazof  $%7.17,  as- 
sessed for  the  district  against  the  defendant. 
The  action  was  brought  in  the  court  of  com- 
mon pleas  and  there  tried  by  the  court;  juiy 
trial  beinff  waived.  At  the  trial  the  plaintiff 
put  in  evidence  the  records  of  district  meetings 
held  April  23,  1885,  at  which  the  tax  was  voted, 
and  August  25, 1886,  and  by  adjournment  Sep- 
tember 4,  18^,  at  which  latter  meeting  tbe 
plaintiff  was  appointed  collector;  also  the  notices 
under  which  the  meeting  were  held.  The 
plaintiff  Further  put  in  evidence  the  record  of  a 
meeting  of  the  school  committee  of  tbe  town  of 
Little  Compton,  at  which  the  tax  voted  by  the  dis- 
trict was  approved  by  the  committee,  and  also 
a  record  of  assessment  by  the  assessors  of  taxes, 
showing  the  amounts  assessed  against  the  de- 
fendant and  others.  The  plaintiff  also  submit- 
ted oral  testimony  to  show  that  notices  were  giv- 
en by  the  assessors  of  the  assessment,  and  when 
and  how  they  were given,  and  for  other  purposes. 
The  defendant  admitted  that  the  notices  of  the 
district  meetings  of  April  23,  August  25,  and 
September  4  were  posted  in  due  time  and  at  the 
same  places  as  Uie  assessors'  notices  were 
posted.  The  defendant  did  not  offer  an^  testi- 
mony, but  at  the  conclusion  of  the  plaintiff's 
testimony  asked  the  court  to  rule  that  the 
plaintiff  was  not  entitled  to  recover,  and  to  en- 
ter judgment  for  the  defendant,  because,  be- 
sides ouier  reasons  spedflcally  alleged,  tbe 
evidence  failed  to  show  any  legal  tax  in  the 
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distiict  or  any  cause  of  actioD  against  the  de- 
fendant. The  court  refused  so  to  rule,  and 
entered  judgment  for  the  plaintiff.  The  de- 
fendant excepted. 

The  notice  under  which  the  meeting  of  April 
39  was  held  stated  that  one  of  the  objects  of  the 
meeting  was  "to  decide  what  amount  of  money 
shall  be  raised  by  tax."  but  nothing  more  in 
regard  to  the  tax. 

The  defendant  objects  that  the  notice  was  de- 
fective because  it  did  not  state  what  the  tax 
was  for.  We  do  not  think  the  objection  is 
valid.  The  record  shows  that  th&meeting  was 
an  annual  meeting,  which  is  by  statute  a  meet- 
ing held  every  year  in  April  "for  choiceof  offl- 
oers  and  for  the  transaction  of  any  other  busi- 
ness relating  to  schools,"  of  which  no  otfaw 
notice  is  re<^uired  than  notice  "of  the  time  and 
place."  It  )s  only  when  the  meeting  is  special 
that  "the  object"  is  required  to  be  mserted  in 
the  notice.   Pub.  Stat.  cbap.  63,  ^§  2,  5. 

The  records  of  the  district  meetings  of  April 
38  and  Au^st  25  do  not  set  forth  how,  when, 
or  where  the  notices  of  the  meeting  were  given, 
nor  that  the  meetings  were  "dmy  or  l^nilly 
notified."  which  the  statute  dechuw  shdl  be 
prima  facie  evidence  that  the  notices  were  given 
as  the  law  requu^.  Pub.  Stat.  chap.  58,%  11. 
The  records  simply  state  tljat  the  meetings 
were  held  "accordmg  to  notice."  This  does 
□ot  answer  the  requirement  of  the  statute.  But, 
as  is  before  stated,  the  defendant  admitted  that 
the  notices  were  posted  In  due  lime  and  at  the 
same  places  as  the  assessors'  notices.  The  oral 
testimony  goes  to  show  that  the  assessors'  notices 
were  posted  in  three  places  in  the  district  which 
were  as  public  m  any  three  places  in  the  dis- 
trict, to  wit,  one  on  the  schoolhousc,  one  on  a 
building  formerly  used  as  a  grain  building,  und 
the  thiitl  on  a  board,  0  feet  long  and  10  inches 
wide,  fastened  in  or  against  the  roadside  wall, 
facing  the  road  at  the  south  end  of  the  district. 
The  defendant  contends  that  the  third  notice 
was  not  posted  in  a  "public  place,"  within  the 
meaning  of  the  statute  (cbap.  53,  §  5),  because 
the  place  was  not  safe  as  well  as  public,  inas- 
much as  the  board,  being  movable,  might  be 
thrown  down  or  carried  away,  so  that  the  notice 
was  not  likely  to  remain  to  be  read  for  five 
days.  We  do  not  think  that  we  can  so  decide 
as  a  matter  of  law.  A  notice  pmted  in  a  quiet 
rural  district  would  seldom  be  disturbed. 

The  defendant  contends  that  the  tax  is  inval- 
id, under  Pub.  Stat.  chap.  51,  g  4,  because  it  was 
voted  April  23.  1885,  and  approved  by  the 
school  committee  of  Little  Compton,  June  13, 
1885,  whereas  the  amount  ^uld  have  been 
approved  before  the  district  voted  it.  Section 
4  reads  as  follows,  to  wit:  "Every  such  district 
may  raise  money  by  tax  on  the  ratable  property 
of  the  district  to  support  public  schools  and  to 
carry  out  the  purposes  given  tbem  by  any  of 
the  provisions  of  this  title;  provided  that  the 
amount  of  the  tax  shall  be  approred  by  the 
school  committee  of  the  town.'' 

In  Ilolfa  App.  SRI.  608,  decided  in  1858, 
Chief  Justice  Ames  expressed  the  opinion  thai 
the  section  requires  that  the  amount  of  the  tax 
"shall  be  first  approved  by  a  school  committee, 
as  a  condition  of  the  right  to  raise  it"  In  that 
case,  however,  the  amount  of  the  tax  had  been 
increased  after  approval  before  it  was  voted, 
and  as  increased  it  faad  never  been  approved. 
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The  commisaoner  decided  that  it  was  invalid 
because  as  increased  it  had  never  beat  approved. 
The  question  on  appeal  was  whether  the  deci- 
sion of  the  commissioner  was  correct,  and  Chitf 
Jvttiee  Ames,  in  expressing  the  opinion  afore- 
said, went  further  than  he  needed  to  go.  We  are 
informed  by  the  school  commisRioner  that  the 
opinion  has  not  been  followed,  but  that  it  has 
been  the  general  practice,  both  before  and  since 
the  opinion,  for  the  school  committees  to  give 
their  approvals  after  the  tax  has  been  voted. 
It  will  be  obser\-ed  that  the  appeal  was  not  to 
the  supreme  court,  but  to  Gfiief  Jvttiee  Ames  as 
a  single  justice,  and  it  is  therefore  not  entitled 
to  the  same  weight  as  if  it  were  the  considerate 
judgment  of  the  full  bench.  The  c^dnioo  on 
this  point  was  given  without  reason  and  wiUi- 
out  reference  to  other  statutory  providons. 
which  seem  to  imply  or  assume'  that  the  ap- 
proval may  follow  the  vote.  See  cbap.  54,  g  4, 
as  follows:  "§4.  If  a  district  tax  shall  be  voted, 
assessed,  and  approved  of,  and  a  contract  legal- 
ly entered  into  under  it,  or  such  contact  be 
legally  entered  into  without  such  vote,  assess- 
ment, or  approval,  and  said  district  shall  there- 
after neglect  or  roFuse  to  proceed  to  asseas  and 
collect  a  tax  sufficient  to  fulfill  snch  contract, 
the  commissioner  of  public  schools,  after  notice 
to  and  hearing  of  the  parties,  may  appoint  as- 
sessors to  assess  a  tax  for  that  purpose,  and  may 
issue  a  warrant  to  the  collector  of  the  district,  or 
to  a  collector  by  bim  appt^ted,  authorizing 
and  requiring  him  to  proceed  and  collect  txuM 
tax;"  and  chap.  58,  ^5,  as  follows:  "g  G.  If  no 
appeal  be  taken  from  a  vote  of  a  district  relat- 
ing to  the  ordering  of  a  tax,  or  from  the  pro- 
ceedings of  the  officers  of  the  district  in  assess- 
ing the  same,  or  if,  on  appeal,  such  proceedings 
are  confirmed,  the  same  shall  not  again  be  qnes- 
tioned  before  any  court  of  law  or  magistrate 
whatsoever;  provided  that  this  section  shall  not 
be  so  construed  as  to  dispense  with  legal  notice 
of  the  meeting,  or  with  the  approval  of  the 
votes  or  proc^ings  by  the  school  committee 
or  commissioner  of  public  schools,  whenever 
the  same  is  required  by  law;"  and  apparently, 
as  a  matter  of  lirst  impression,  we  have  come 
to  the  conclusion  that  the  construction  which 
has  prevailed  as  a  general  practice  is  both  rea- 
sonable and  natural,  and  supported  by  other 
provisions,  and  that  it  should  be  sustained. 

We  do  not  think  the  objections  to  the  copy 
of  the  record  of  approval,  because  not  duly  cer- 
tified as  to  the  sufficiency  of  the  vote  of  ap- 
proval, as  too  indefinite,  can  be  sustained. 
The  certificate  appears  to  be  in  due  form.  The 
vote  of  approval  was  adopted  June  18,  1885. 
and  purports  to  approve  "the  tax  of  $7S0,  on 
Distnct  No.  8,"  and  $750  is  the  amount  of  tiie 
tax  voted  at  the  meeting  of  District  No.  9. 
April  33,  1885. 

The  defendant  contends  that  the  tax  is  invalid 
because  it  does  not  appear  that  it  was  raised 
for  the  support  of  public  schools  or  to  carrv 
out  the  powers  given  to  the  district.  We  think 
that  the  objection  cannot  be  raised  in  this  pro- 
ceeding, but  that  under  chap.  S8,  g  6,  the  de- 
fendant having  omitted  to  appeal,  sucb  an  ob- 
jection ts  no  longer  open  to  him. 

The  meeting  of  August  35  was  a  special 
meeting,  and  therefore  a  notice  of  the  object  of 
it  was  necessary.  The  notice  given  was  that 
the  meeting  would  be  held  "for  the  purpose  <tf 
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taking  BCtioD  in  regard  to  tbe  collection  of  tbe 
tax  atreadj  aBseaBed."  Tbe  defendant  contends 
that  tbe  notice  waa  too  ine:^cit  to  warrant  tlu 

election  of  a  collector.  We  do  not  tbink  so. 
The  statute  provides  two  modes  for  tbe  collec> 
tion  of  a  tax:  The  district  can  either  commit 
tbe  collection  to  the  collector  of  town  taxes,  or 
elect  a  collector  of  its  own,  as  it  aboil  deem 
best.  The  notice  was  so  worded  as  to  enable 
tbe  district  to  proi^ed  at  once  to  determine  the 
mode  and  adopt  the  appropriate  measure  to 
carry  it  into  effect.  Doubtless  tbe  notice  might 
with  advantage  have  been  more  explicit,  but  It 
is  not  tbe  policy  of  tbe  law  to  be  very  exacting 
with  such  bodies.  The  language  used  by  Ghitf 
Justice  Parker  Id  Welles  v.  Battelle,  11  Mass. 
477-^1,  is  particularly  apposite:  "Too  much 
strictness  insubjects  ot  this  nature, "  be  remarks, 
"would  throw  the  whole  body  politic  into  con- 
fudon,  for  It  cannot  be  expected  that,  in  all  the 
corp(»aUons,  persons  will  be  every  year  selected, 
who  are  capable  of  performing  their  duty  with 
the  exactness  which  would  be  useful  and  con- 
venient," 

The  trustee  of  District  No.  8  had  authority, 
in  our  opinion,  to  issue  a  warrant  to  the  plain- 
tiff as  collector,  under  Pub.  Stat.  chap.  65,  g  4, 
as  follows:  "%  4.  The  trustees  shall  make  out 
Oie  tax  bill  aeainst  the  persons  liable  to  pay  the 
same,  and  deliver  the  same  to  the  collector  with 
a  warrant,  by  them  signed,  annexed  thereto,  re- 
quiring him"^  to  collect  and  pay  over  the  same 
to  the  treasurer  of  the  district. 

Our  concluaion  is  that  no  error  in  law  is 
sbown  to  exist  in  the  decision  of  tbe  court  be- 
low, and  that  the  exceptions  must  therefore  be 
overruled,  and  tbe  judgment  of  said  court  af- 
firmed, with  costs  of  this  court. 

ShcegpHoM  overruled. 


E.  Marcus  BOND 
e. 

John  CAKPEKTEK. 

1.  Where  plaintiff  w«nt  to  work  under  a 
eontraet  with  defendant  to  make  boxes 
for  him  for  a  year,and  aontinued  to  work 
for  six  weeks,  when,  while  he  was  still 
ready  and  willing  to  go  oDj  defendUtnt 
refused  to  supjily  the  matenal  aecordine 
to  his  stipulation  in  the  contract,  tola 
him  there  was  no  more  work,  and  dis- 
charged him.— the  plaintiff  is  entitled 
to  treat  the  contract  as  terminated  by 
the  defendant,  and  is  entitled  to  re- 
cover for  the  breach  thereof  without 
8howin|p  t  hat  he  continued  to  beready 
and  wiuing  to  perform  his  part  after 
such  temiinatioD. 

2.  Where,  some  time  after  the  plaintiff 
stopped  working,  the  defendant  paid 
him  for  the  six  weeks,  without  protest, 
the  price  stipulated  In  the  oontract. 
each  payment  is  evidence  that  tbe 
plaintiff  had  not  been  flrnllty-  of  any 
nUlnre  or  de&ult  which  would  au- 
thorize defendant  to  terminate  the  con- 
tract. 

8.  If  the  plaintiff  bad  failed  to  perform  his 
contiaot  In  farniahlng  needeahelp  or  in 
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doing  the  work  in  a  workmanlike  man- 
ner, the  pigment  by  defendant  to  him 
of  the  contaiaet  price  was  no  waiver  of 
the  right  to  take  advantage  of  snohfail- 
ure. 

4.  If  plaintiff  abandoned  the  contract, 
he  cannot  recover  for  a  breach  of  it, 

but  he  is  not  obliged  to  make  any  fur- 
ther attempt  to  go  on  with  the  work 
after  he  is  discharged. 

(Providence  Decided  January  29. 188T.) 

ON  defendant's  exceptions  to  the  Court  of 
Common  Pleas.  Suaiained. 
The  plaintiff  brought  this  action  in  the  court 
of  comraoD  pleas,  Mleging  breach  by  the  de- 
fendant of  a  contract  in  writing,  by  which  the 
plaintiff  was  to  make  boxes  for  the  defendant, 
the  contract  to  hold  good  for  one  Tear,  the 

?laint{ff  furnishing  the  labor,  the  defendant 
umishing  lumber,  oil.  nails,  and  other  ma- 
terials as  required,  and  paying  the  plaintiff  at 
the  rate  of  |5  per  thousand  feet  of  lumber  used 
in  making  the  boxes,  payments  to  be  made 
each  Monday  mumiug. 

The  bill  m  exertions  shows  that  at  tbe  trial 
tbe  defendant  requested  the  prending  justice  to 
charge  the  jury: 

"1.  If  the  plaintiff  has  failed  to  prove  to  the 
satiKfactioD  of  the  jury  that  he  was  ready  and 
willing  at  all  limes  to  perform  in  all  particulars 
tbe  contract  vritb  said  defendant,  tbe  plaintiff 
cannot  recover;"  which  request  was  refused  as 
not  pertinent  to  tbe  Issue  before  the  jury  on 
the  evidence;  and  tbe  defendant  excepted. 

"2.  If  the  plaintiff  has  failed  to  perform  his 
part  of  the  contract  in  furnishing  needed  help 
or  in  doing  the  work  under  sold  contract  in  a 
workmanlike  manner,  the  payment  by  defend- 
ant to  plaintiff  of  the  contract  price  is  no 
waiver  of  such  failure; "  which  request  was  re- 
fused as  not  pertinent  to  the  issue  before  tbe 
jury  on  tbe  evidence;  and  tbe  defendant  ex- 
cepted. 

"8.  If  the  jury  are  satisfied  that  at  the  time 
plaintiff  claims  defendant  discharged  him,  tell- 
mg  him,  as  plaintiff  claims,  there  was  no  more 
work,  tiiat  plaintiff  then  and  there  abandoned 
said  contract  and  never  attempted  to  do  any 
more  work  under  said  contract,  then  the  plain- 
tiff cannot  recover; "  which  request  was  granted 
with  the  modification  "  Yes,  unless  plaintiff 
was  in  fact  then  and  there  discharged.  If  so, 
he  was  not  called  upon  to  make  any  further 
attempt  to  go  on  with  the  work; "  and  to  this 
modincation  the  defendant  excepted. 

Metart.  Bassett  A  Hi^es.  for  defendant: 

Neither  party  can  sue  on  the  contract  with- 
out showing  that  he  was  ready  and  willing  to 
perform  his  part  thereof. 

2  Chitty,  Cont.  p.  1084,  note  m. 

The  party  seeking  to  recover  for  a  breach 
must  at  least  show  that  he  was  ready  and  will- 
ing to  perform  his  part  of  the  aCTeement. 

King  Philip  Millsv.  Slater.12  R.  1.88;  Smith 
V.  Lewit,  24  Conn.  624,  affd.  hi  Supreme  Court; 
see  26  Conn.  110, 119. 

He  must  do  more  than  show  the  default  of 
the  other  party. 

Neii  v.  Yoeum,  9  Sawver,  25. 

It  isckdmedby  tbe  plaiuUff  tbatwhendefeud- 
ant  told  bhn  there  was  "  no  work,"  the  contract 
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was  broken,  and  he,  plaintiff,  was  at  liber^  to 
abandon  it  entirely.  The  plaintiff  avers  the 
fact  to  be  otherwise,  but  even  if  said  allegation 
were  true  it  would  not  avail  plaintiff;  be  must 
still  be  ready  and  willing  to  perform  his  part 
of  the  expresB  contract. 

Inter-Qeean  Trant.Ch.v.SherifftM'Wis.  202. 

It  was  not  a  rescission  of  the  contract  on  the 
part  of  the  defendant. 

Bime  v.  KUucy.  9  III.  App.  166. 

An  averment  that  one  is  ready  and  willing  to 
perform  is  an  averment  also  of  capabtbty. 
The  plaintiff  must  show  that  he  was  able  to 
perform  in  the  manner  culled  for  by  the  terms 
of  the  agreement;  t.  e.,  in  the  case  at  bar  he 
must  prove  that  he  was  able  to  complete  the 
contract  in  a  workmanlike  manner. 

Howland  v.  Leadt,  11  Pick.  165;  Kam  v. 
Eood.  13  Pick.  281;  De  M«dina  v.  Norman,  9 
Mees.  &  W.  820,  826. 

It  was  therefore  a  material  averment,  and 
wlUiout  proof  plaintiff  could  not  recover. 

Kirtl^  V.  Cop^nd,  1  Car.  &  E.  819;  D«  J£g- 
diTiav.  Norman,  supra;  Darkmd\.(/raeniieood, 
S  Fed.  Rep.  660. 

But  considerable  testimony  was  introduced 
by  defendant  tending  to  show  that  plaintiff  was 
unskillful  and  incompetent,  and  could  not  per- 
form his  part  of  the  agreement.  The  court,  by 
its  refusal  to  rule  as  requested  by  defendant, 
pracUcaUy  assumed  that  a  material  avsrment 
vrastnfe.' 

The  question  should  have  been  submitted  to 
the  jury  with  proper  instructions,  and  the  re- 
fusal so  to  do  was  an  invasion  of  its  province. 

Hime  v.  £lasei/.9Bndw.  166-198;  Chime  v. 
State.  20  Rep.  87. 

Meterg.  R.  B.  Dodge,  Jr^  and  Bo^amin 
Deaaia,  for  ptainHfl. 

Per  Cnrlmi 

The  exceptions  state  the  case  very  meagrely, 
but  we  infer,  from  what  is  stated  in  connection 
with  the  charge,  that  the  plaintiff  submitted 
testimonv  to  show  that  he  went  to  work  in  due 
time  tmder  the  contract  declared  on,  and  con- 
tinued to  work  for  six  weeks,  when,  while  be 
was  ready  and  willing  to  go  on,  tbe  defendant 
refused  to  supply  material  according  to  his 
stipulation,  told  mm  there  was  no  more  work, 
and  dischu'ged  him.  We  think,  if  this  was  so, 
that  the  plauitiff  was  entitled  1o  treat  the  con- 
tract as  terminated  by  the  defendant,  and,  if  it 
was  wrongfully  tcrmmated,  that  he  was  entitled 
to  recover  for  tbe  breach  thereof,  without 
showing  that  he  continued  to  be  ready  and  will- 
ing to  perform  his  part  after  such  termination. 
The  defendant's  request  to  the  court  to  charge 
that  it  was  incumb^t  on  the  plaintiff  to  show 
that  he  was  ready  and  willing  "  at  all  times" — 
meaning,  as  we  understand,  that  he  was  ready 
and  willing  continuously  to  the  end  of  tbe  year 
for  which  tbe  contract  was  to  run — was  there- 
fore rightly  refused. 

There  was  testimony  to  show  that,  some  time 
after  the  plaintiff  stopped  working,  the  defend- 
ant paid  him  for  the  six  weeks,  without  pro> 
test,  the  price  stipulated  in  the  contract.  The 
payment  was  doubtless  evidence  against  the 
deiendantffrom  which  the  jury  might  have  in- 
ferred that  the  plaintiff  had  not  been  guilty  of 
any  failure  or  default  which  would  give  the  de- 
fendant a  to  terminate  the  contract;  but, 
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admitting  that  he  had  been  guUty  of  such  fail- 
ure or  default,  it  would  not  amount  to  a  waiver 
of  the  right,  since  he  had  already  exercued  it: 
and  a  person  cannot  waive  a  right  after  he  has 
taken  advaota^  of  it.  All  that  tbe  defeodani 
could  have  waived  by  paying  was,  not  bia  richt 
to  terminate  the  contract  on  accountof  the  uifl- 
ure,  but  his  right  to  refuse  to  pay  in  full  en 
that  account.  We  think,  therefore,  that  tbe 
defendant  was  entitled  to  the  iostruction  to  the 
jury  contained  in  his  request  to  charge,  to  the 
effect  that  if  tbe  plaintiff  had  failed  to  perfonn 
his  part  of  the  contract  in  furnishing  needed 
help  or  in  doing  the  work  in  a  workmanlike 
manner  tbe  payment  by  tbe  defendant  to  the 
plaintiff  of  the  contract  price  was  no  waim  <rf 
the  right  to  take  adrantage  of  such  &ihiie,  and 
that  the  court  erred  in  refudng  socb  iiMnK- 
tion. 

We  think  that  the  qualification  made  by  tbe 
court  to  the  defendant's  remaining  request  for 
instructions  was  prraer,  and  that  the  inatmc- 
tion  as  given  was  sumdentfy  favomUe  to  the 
defendant. 

Exeepium*  nutained. 


Timothy  RYAN 
e. 

RIVERSIDE  &  OSWEGO  MILLS. 

1.  A  party  who  eoea  to  trial  withoat  in- 
quirinR  as  to  the  qnaUfieatioBS  tbe 
jutr  tbereby  waives  objection  to  tbem: 
and  he  cannot  be  permitted,  aftw  run- 
ning his  chances  with  the  jury,  if  he 
loses  his  case,  to  take  adTantage  ob- 
jections to  them. 

3.  The  fact  that  the  ri«:ht  ofjory  trial  ir 
eonatitntion>l  does  not  pr«clade  the 
wmlver. 
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CProvldeDoe  Decided  January  22,  ISSIJ 

N  defendant's  petition  tor  a  new  trial. 

The  case  is  stated  In  the  opinkHL 

Mr,  Bobert  W.  Bnrbuk.fOT  defeodani 

Mr.  OeoF^  J.  West,  for  plaintiff. 


Darfee.  Oh.  J.,  ddivered  tbe  i^iiiiioa  of 

the  court : 

This  is  a  petition  for  a  new  trial  of  an  actioa 
tried  to  a  jury  in  the  court  of  common  pleas. 

The  only  ground  for  a  new  trial  aas^fned  if 
that  one  of  the  jurors  was  not  qnaltfled.  tixl 
that  the  want  of  qualification  was  not  koon 
to  the  petitioner  or  its  counsel  until  after  ver- 
dict. The  petition  does  not  all^  that  tbe 
petitioner  inquired  as  to  tbe  matter  befcfe  trial 
and  was  misinformed,  and  we  may  tberefoR 
presume  that  he  went  to  trial  without  such  is- 
quiry.  The  question  presented  is  not  a  ne* 
one.  It  was  substantially  raised  in  this  cwoii 
twenty  years  ago  in  a  case  not  reported,  ami 
the  court  then  decided,  after  careful  cooaiden 
tion,  that  the  petitioner  was  not  entitled  toi 
new  trial.  The  reason  is,  a  partv  who  goo  f> 
trial  without  such  inquiry  thereby  waivw  tbe 
objection,  hence  ha  cannot  be  permitted  fint 
to  run  his  diances  with  the  jmy,  and  tben,  if 
he  loees  his  case,  to  tate  advantage  of  tbe  ob- 
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:|ectioD.  The  fact  that  the  right  of  jury  trial 
18  eonstitutioDal  does  not  preclude  the  waiver. 
The  following  cased  cited  for  the  reqwndent 
iUaatEBte  the  rule:— 

WoMum  T.  Feensjf,  131  Haas.  OS;  State  v. 
Jaekton.  27  Kan.  681 ;  41  Am.  Rep.  434;  Ifaniet 
T.  Guy,  38  Ark.  50;  United  Staiea  v.  Bak(r,  8 
Benedict,  68;  HoUingmorth  v.  Dvane,  4  DtJl. 
36S  (4  U.  S.  bk.  1,  L.  ed.  864);  State  v.  Quarrd, 
2  Bar,  150;  1  Am.  Dec.  6S7;  Oreutt  t.  Carpen- 
ter, i  Tyler,  350;  4  Am.  Dec.  723. 

Some  of  tiiese  cases  are  very  strong. 

Tbe  juror  In  Wauum  v.  fimey  was  a  minor, 
in  HoUinamooTtk  v.  Dvane,  an  alien,  and  in 
State  V.  Jaekton,  the  juror  was  under  disability 
for  bavini;;  borne  arms  against  the  govemment 
during  the  rebellion,  and  the  petitioner  was 
convicted  of  murder.  And  weAmhertt  v.  Sad- 
teg.  1  Pick.  88,  41,  42. 

Tbe  case  of  Waatum  t.  PJggn^  is  a  very  full 
examination  of  the  subject  on  authority.  Tbe 
petitioner  cites  cases  which  show  that  some 
courts  have  decided  differently,  but  we  think 
the  weight  of  authority  is  with  the  former  de- 
daoD  ot  tliis  court,  which  we  adhere  to. 

Petition  diemitaed. 


PETITION  OF  Noadiah  P.  JOHNSON  ei 
al.,  for  an  Opinion  <n  the  Cotirt. 

1.  The  est»te  of  a  married  wonuui  Is 
liable  for  h«r  ftmeral  es-penaes  and 

charges,  notwithstanding  she  Ifiaves  a 
hnslmod. 

S.8ach  estate  is  not  exonerated  from 
Boch  liability  by  the  reeovery  of  a  jadfr- 
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kt  ag;ainst  the  hneband  for  sue 

charges  and  expenses,  which  remaliis 
tin  satisfied. 

8^  Courts  of  probate  hare  power  to  an- 
tlwriae  the  sale  of  a  deoedent'a  real 
estate  for  the  payment  of  his  debts  at 
any  time  while  it  remains  in  tbe  bauds 
of  nis  heirs  or  devisees. 

4.  Ho  heir  or  devisee  can  within  three 
years  and  six  months  after  the  probate 
of  the  wUl  eaeumber  or  aUen  the  real 
estate  so  as  to  aflbet  the  sale  thereof 
by  the  exeenior  or  administrator. 


(ProrMenoe — DecMed  January  SB,  1887.) 

CASE  stated  for  an  opinion  of  the  court  un- 
der Pub.  Stat.  chap.  192,  ^  28. 
The  case  is  stated  in  the  opinion. 
Mr.  Edwin  D.  MeCKiiuuess»  for  petl- 

Per  Cnriam: 

It  appears  by  tbe  statement 'of  facts  that 
Bridget  Moran,  wife  of  Michael  Morau,  died 
Janoary  31,  1879,  leaving  a  wiU  admitted  to 
probate  by  the  Mimicipal  Court  of  the  City  of 
rrovidence,  March  4,  1879,  by  which  she  de- 
vised all  her  real  and  personal  estate  to  said 
Michael  and  nominated  him  as  her  sole  execu- 
tor: that  at  the  time  of  her  death  she  was  seised 
hi  fee  of  a  lot  of  land  in  Providence,  but  had 
no  pemmal  estate;  and  that  ho*  husband  never 
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qualified  as  executor.  It  also  appears  that  tbe 
expenses  of  her  funeral,  due  to  Patrick  Quinn, 
have  never  been  paid,  and  that  at  tbe  Decem- 
ber Term,  1880,  of  the  Court  of  CoDmum  Pleas 
in  Providence  County,  Quino  sued  Michael 
Moran  for  said  expenses  and  recovered  Judg- 
ment against  him  for  $178. 19,  and  costs,  which 
Judgment  has  never  been  satiaSed,  Moran  be- 
mg  msolvent.  On  June  17,  1879,  Moran  mort- 
gaged the  estate  to  secure  a  note  for  $307.40, 
and  afterwards,  to  wit,  August  4,  1884,  tbe 
estate  was  conveyed,  under  a  power  in  the  mart* 
nige,  to  Albert  Brigga,f  or  whom  the  petitioner, 
Noadiah  P.  Johnson,  was  appointed  receiver, 
June  »,  IBSi.  On  January  6,  1886,  Bernard 
McGuinness,  one  of  the  petitioners,  was  ap- 
pointed administrator  with  the  will  annexed  of 
tbe  estate  of  said  Bridget,  dul^  qualitied  as 
such,  has  represented  the  estate  insolvent,  and 
petitioned  for  leave  to  sell  the  interest  of  the 
said  Bridget  in  the  real  estate  aforesaid,  for  the 
purpose  of  paying  her  funeral  charges  and  tbe 
expenses  of  administration.  The  question  Is, 
whether  the  estate  is  liable  for  said  charges  and 
expenses,  or  whether  Johnson,  as  receiver,  has 
power  to  sell  the  same  free  of  any  lien  thereon 
for  said  charges  and  expenses. 

In  Buxton  v.  Barrett,  14  R.  L  40,  this  court 
decided  that  the  estate  of  a  married  woman  is 
liable  for  her  fimeral  charges  and  expenses,  not- 
withstanding she  leaves  a  husband. 

Tbe  estate  here  is  therefore  liable,  unless  it 
has  been  exonerated  by  the  suit  and  recovery 
of  judgment  against  the  husband,  or  by  lapse 
of  time,  or  by  alienation.  We  do  not  see  how 
it  has  been  exonerated  the  recovery  of  judg- 
ment against  the  hushEmd,  inasmuch  as  the 
judgment  has  not  been  [>aid  and  the  expenses 
stilt  remain  unsatisfied.  Neither  do  we  see 
how  it  has  been  exonerated  b^  lapse  of  time, 
inasmuch  as  the  Statute  of  Limitations  could 
not  begfai  to  run  in  favor  of  the  administra- 
tor until  his  appointment  and  qualification 
{Knowlet  v.  Whaley,  1  New  Eng.  Rep.  150,  In- 
dex W.  90),  and  could  not  begin  to  run  uahut 
the  devisee  as  such  tmtll  the  expiration  orthree 
years  after  the  probate  of  the  will,  and  three 
years  have  not  elapsed  since  the  probate  of  the 
will,  conceding  thf  t  the  Statute  of  Limitations 
applies  to  an  action  against  hars  and  devtsees 
under  Pub.  Stat.  chap.  189. 

In  M<mry  v.  HobtTison,  13  R.  1. 153,  this  court 
decided  that  courts  of  probate  have  power  to 
authorize  the  sale  of  a  decedent's  real  estate  for 
Uie  payment  of  his  debts  at  any  time  while  it 
remains  In  the  hands  of  bis  beira  and  devisees. 
It  follows  that  the  estate  is  liable  to  sale  by  the 
administrator  under  licenseof  the  probate  court, 
unless  the  court  has  ceased  to  have  the  power 
to  license  the  sale  by  reason  of  the  alienation. 
But  the  Stat.  <Pub.  Stat.  chap.  189,  §  18)  pro- 
vides that  no  heir  or  devisee  shall  have  power, 
within  three  years  and  six  months  after  the 
probate  of  the  will,  to  incumber  or  alien  the 
real  estate  so  as  to  affect  tbe  sale  thereof  by 
tbe  executor  or  administrator,  if  necessary.  In 
this  case  tbe  incumbering  and  the  sale  both  oc- 
curred within  three  years  and  six  months  from 
the  probate,  and.  therefore,  under  the  provision 
we  have  dted,  the  atleoee  stands  simply  In  the 

Blace  of  the  devisee,  and  the  estate  is  as  much 
able  to  sale  in  bis  hands,  or  in  the  hands  of 
his  recdvei.  as  if  it  had  remained  imallened. 
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Bdward  W.  HOWLA.ND,  Appt.. 
e. 

SCHOOL  DISTRICT  No.  S  of  Little 
ComptoD. 

1.  In  proceedings  to  aeqalre  by  con- 
demnation a  lot  of  land  for  the  erection 
thereon  of  a  sehoolhonso*  the  statute 
does  not  reqnire  that  the  selection  of 
the  site  by  the  school  committee  shall 
precede  the  vote  to  build  the  school- 
house. 

2.  A  notice  of  a  school  meeting,  which  is 
in  the  fomi  given  in  the  Rhode  Island 
School  Manna],  andstates  the  time,  place 
and  purposes  of  the  meeting,  and  is 
dated  six  days  before  the  meetinf^,  and 
is  signed  by  the  trustees,  is  sufficient. 

3.  Although  the  record  does  not  state 
how  or  when  the  notices  were  posted,  it 
is  sufficient  if  it  states  that  the  meet- 
ing was  duly  notified  by  the  posting 
of  two  notices  of  the  time,  place,  and 
object  of  the  meeting,  in  the  district,  for 
five  days  previous  to  the  day  of  meeting. 

4.  A  record  is  sufficient,  although  it  does 
not  state  at  what  hour  the  meeting  was 
held,  if  it  describes  the  meeting  as 
that  which  was  notified,  and  the  notice 
appoints  the  hour. 

5.  The  statute  does  not  require  a  Tote  to 
build  on  the  lot  located,  but  only  re- 
quires a  location  of  the  lot  and  a  vote 
to  build,  as  a  prerequisite  to  subsequent 
proceedings. 

6.  A  motion  to  qnash  can  be  granted 
only  for  defects  apparent  on  the  record. 

(Providence  Decided  February  6, 1887.) 

ON  appellee's  exceptions  to  the  Court  of 
Common  Pleas.  Huttained. 
SlatemcDt  by  Dorfee.  Ck.  J.: 
After  the  decision  of  this  court  in  Howland 
V.  Schooi  District,  1  New  Eng.  Rep.  887,  In- 
dex X,  28,  the  district  instituted  new  proceed- 
ings to  condemn  for  school  purposes  the  lot  in 
question  in  that  case.  From  this  condenma- 
Uon  Howland  appealed  to  the  Court  of  Com- 
mon Pleas  for  the  County  of  Newport,  at  its 
May  Term.  1886.  The  court  of  common  pleas, 
OQ  motion  of  the  appellant,  quashed  the  pro- 
ceedings of  condemnation,  and  the  school  dis- 
trict, the  appellee,  brought  its  excepUons  into 
this  court. 

The  case  is  further  stated  la  the  opinion. 
Mr.  Ziba  O.  Slocnm,  for  appellee. 
Mr.  E.  L.  Barney,  for  appellaat. 

Durfee,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  proceedings  inMituted 
by  School  District  No.  8  in  Little  Compton,  to 
acquire  by  mmdemnadon  a  lot  of  land  in  said 
district  belonging  to  the  appellant,  Howland, 
for  the  erection  of  a  public  schoolhouse  thereon. 

The  appeal  was  taken  to  the  court  of  com- 
mon pleas,  and  comes  here  on  exceptions.  At 
the  trial  in  the  court  below  the  district  put  in 
the  record  of  the  proceedings  and  rested.  The 
appellant  moved  to  quash  the  proceedings  on 
the  ground  that  they  do  not  show  a  legal  con- 
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demnation.  The  court  granted  Ae  motion  he- 
cause  it  appears  by  the  record  that  the  vote  dt 
the  district  to  bund  the  scboolbouse  preceded 
the  selection  of  the  site  by  the  school  commit- 
tee, the  court  being  of  opinitai  tbaX  the  selec- 
tion must  precede  the  vote. 

The  statute  (Pub.  Stat.  chap.  56,  g  5)  pro- 
vides that  "  in  case  Uie  school  committee  snail 
fix  upon  a  location  for  a  schoolhouse  in  any 
district,  *  *  *  and  tbe  district  shall  have 
passed  a  vote  to  erect  a  schoolhouse,"  then  if 
the  owner  of  the  lot  selected  shall  refuse  to  con- 
vey it  or  cannot  agree  for  the  price  of  it  with 
the  district,  the  committee  shall  appoint  ap- 
praisers, who  shall  determine  the  pnoe  to  be 
pakl,  and  that  upon  tender  or  payment  thereof, 
the  title  of  tbe  lot  shall  vest  in  the  district 
The  statute  does  not  expressly  provide  that  the 
selection  of  the  site  shall  precede  the  vote  to 
build,  but  only  that  the  selection  and  vote  shall 
both  precede  tbe  steps  next  to  be  taken.  In  a 
former  case  between  tbe  parties  to  this  pro- 
ceeding the  court  remarked  [1  New  Eng.  Rep. 
867,  Index  X,  3S,  35]:  "Tbe  statute  contem- 
plates that  the  selection  of  the  site  shall  precede 
the  vote  to  build."  The  remark  was  an  infer- 
ence from  the  order  in  wliich  the  two  acts 
are  mentioned,  and  from  the  supposition  that  a 
district,  before  voting  to  build  a  schoolhouse, 
would  naturally  like  to  know  where  it  is  to 
stand  when  built.  We  see  no  reason  to  retract 
tbe  remark,  but  it  does  not  follow,,  because  it 
may  be  inferred  that  a  particular  order  of  pro- 
cedure is  coDtemplated,  that  it  is  ther^ore 
commanded,  and  unless  we  can  find  that  tbe 
order  is  in  effect  commanded,  we  cannot  hold 
that  a  deviation  from  it  is  fatal,  so  long  as  the 
statute  is  literally  complied  with.  The  que?^ 
tion,  then,  is  not  whether  the  statute  contem- 
plates, but  whether  it  imperatively  requires, 
that  tbe  selection  of  the  site  shall  precede  ^e 
vote  to  build.  The  General  Assembly  knew, 
of  course,  when  the  statute  was  enacted,  tiiat 
its  execution  would  often  devolve  on  plain 
men,  unskilled  in  tbe  kind  of  work  which  it 
empowers,  and  it  is  therefore  reasonable  to  sup- 
pose that  they  intended  to  express  their  mean- 
ing so  that  it  would  be  readily  undentood. 
But  if  they  had  intended  that  the  selection  of 
the  site  should  necessarily  precede  the  vote  to 
build,  it  would  have  been  natural  for  them  to 
add  the  word  "thereon,"  or  some  equivalent 
expression,  after  the  words  "  erect  a  school- 
bouse.  "  The  word  or  expression  may  have  been 
omitted  because  such  was  not  their  intention. 
We  see  nothing  to  warrant  our  malung  the  ad- 
dition by  construction.  Our  conclusion  is  that 
the  court  below  erred  in  quashing  the  proceed- 
ings for  the  reason  assfgoed. 

Tbe  appellant  contends  that  the  proceeding, 
if  not  void  for  tbe  reason  assigned  by  the  court 
below,  is  void  and  ought  to  be  quashed  for 
other  reasons,  to  wit,  because  it  cbes  not  ap- 
pear that  the  notices  given  trf  tbe  district  meet- 
ing were  posted  in  such  public  places  as  the 
law  requires,  or  tliat  they  conformed  to  law, 
and  because  the  record  does  not  show  at  what 
hour  tbu  meeting  was  held.  We  do  not  dis- 
cover any  fault  in  the  notice  as  recorded,  in 
point  of  form.  It  is  in  tbe  form  given  in  tbe 
Rhode  Island  School  Manual.  It  states  the 
time,  place,  and  purpose  of  tbe  meeting.  It 
bears  date  Ax  days  before  the  meeting  notified. 
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and  is  signed  br  the  trustees.   It  meets  the  re- 
quiremeDt  of  the  statute  (Pub.  Stat.  cbf^.  63, 
3,  5)  as  follows: 

g  8.  "The  trustees  may  call  a  special  meet- 
i&f!  for  election  or  other  buaioess  at  any  time, 
and  shall  call  one,  to  be  held  within  seven  days, 
on  the  written  request  of  any  five  qualified 
electors,  staiins:  the  object  for  which  they  wish 
it  called;  und  if  the  trustees  neglect  or  refuse 
to  call  a  special  (meeting  when  requesled.  the 
school  committee  may  call  it  and  tlx  the  time 
therefor." 

§  5.  "  Notice  of  the  time  and  place  of  every 
annual  meeting,  and  of  the  lime,  place,  and  ob- 
ject of  every  special  meeting  shall  be  given, 
either  .by  publishliig  the  same  in  a  oewapaper 
publiB^  In  the  rastrict,  or  by  pasting  the 
same  in  two  or  more  public  places  in  the  dis- 
trict for  five  days  before  holding  the  same." 

The  record  does  not  state  specifically  how  or 
where  the  notices  were  posted,  but  states  that 
the  meeting  "was  duly  notified,  by  the  posting 
of  two  notices,  of  the  time,  place,  and  object  of 
the  meeting,  in  the  district,  for  five  days  pre- 
vious to  the  day  of  meeting." 

It  may  be  questionable  if  this  statement 
would  be  sufBcient  at  common  law,  but  our 
statute  (Pub.  Stat.  chap.  58,  ^  U)  provides: 
"  The  record  of  the  district  clerk  that  a  meet- 
ing has  been  duly  or  legally  notified  shall  be 
prima  faeig  evidence  that  it  has  been  notified 
as  the  kw  requirea"  We  Uiink  the  statement 
is  prima  fane  sufficient  under  this  provision. 
This  record  does  not  state  in  express  terms  at 
what  hour  the  meeting  was  held,  but  it  de- 
scribes the  meeting  as  that  which  was  notified, 
and  the  notice  appoints  the  hour.  A  meeting 
held  at  any  different  hour  would  not  be  the 
meeting  which  was  notified.  We  do  not  think 
the  record  is  fatally  defective  in  this  respect. 

The  appellant  contenda  that  the  proceeding 
riioald  be  quashed  because  there  U  no  reoord 
of  any  vote  to  build  on  the  lot  located  by  the 
school  committee.  This  merely  raises  in  en- 
other  form  the  question  which  we  have  first  de- 
cided. The  statute  does  not  require  a  vote  to 
bnild  on  the  lot  located,  but,  as  we  have  seen, 
nidy  requires  a  location  of  the  lot  by  the  com- 
mittee and  a  vote  to  build  a  schoolhouse  by 
the  town,  as  a  prerequisite  to  subsequent  pro- 
ceedings. 

A  motion  to  quash  can  be  granted  only  for 
defects  apparent  on  the  record.  We  can  know 
Dothing  of  defects  or  errors  which  may  be 
brought  to  light  by  the  evidence.  We  do  not 
tiiiak  the  proceefung  should  be  quashed  for 
my  defect  pcrinted  out  by  the  appellant 

&Keption8  nuiained. 


Nancy  K  BISHOP 
f. 

Benjamin   TRIPP,  City  Treasurer. 

I  tn  an  action  to  recover  money  paid 
under  protest  for  sewer  assessments  in 
the  city  of  Providence  claimed  to  have 
been  illegal, — Held,  that  an  auanmeat 
under  Pub.  Laws,  chap.  818,  ^  4,  for  a 
■ewer  not  eoastracted  in  a  public 
■tee«t  is  not  vmlidated  by  the  *nbae< 
vnant  luinc  ont  of  the  land  on  which 
it  is  conscrtieted,  as  a  pnblie  street. 
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2.  Xiota  within  the  city  limits,  laid  ont  as 
city  lots,  for  building  purposes,  and  held 
for  sale  as  city  lots,  and  not  for  agricul-. 
tural  purposes,  are  liable  to  an  aeeeee- 
ment  aa  city  lots,  though  slUToanded 
by  a  vacant  area. 

3.  The  statute  does  not  confine  the  con- 
struction of  sewers  to  streets  which 
have  been  laid  out  under  the  statutes; 
they  may  be  conatracted  in  a  street 
made  pnbUe  by  dedieatton  and  ac- 
ceptance, 

4.  Where  a  sewer  is  not  constructed  until 
the  street  has  been  laid  ont  and  received 
as  a  public  street,  an  aeseasment  there- 
for IS  valid,  although  the  aewer  was 
ordered  before  the  street  was  thus 
laid  out. 

6.  The  entire  eatate  which  lies  within 
the  area  of  aaaeaament  is  subject  to 
aaaeaament  if  any  portion  of  it  abuts 
upon  the  street  where  the  sewer  is  laid, 
although  assessed  in  separate  lots. 

6.  Aaaeasmenta  are  not  unoonstltational 
and  void  beeanae  made  1^  a  fixed 
rule  to  be  applied  in  all  cases,  and  not 
in  proportion  to  the  benefit  received. 

7.  The  atatutes  authorizing  the  assess- 
ments are  not  nneonatltntlonal  and 
void  beeanae  they  do  not  the  per- 
sons assessed  the  rii^ht  of  appeal  with 
trial  by  Jury. 

(Fravldenoe— Decided  Februaiy  19. 1887.) 

A  CTION  to  recover  money  paid  by  plaintiflt 
r\.  under  protest  for  certain  sewer  assessments 
in  the  city  of  Providence.    Heard  on  agreed 
facts,  oral  testimony,  and  a  view. 
The  case  Is  stated  in  the  opinion. 
Mr.  Amaea  H.  Eaton,  for  comi^kdnant: 
At  the  time  of  construction  of  Blackstone 
Street  sewer  the  property  on  the  street  was  rural 
or  suburban  and  not  liable  to  an  assessment 
therefor. 

Cleveland  V.  Tripp,  18  R.  I.  50,  61.  and  cases 
there  cited;  Sedy  v.-  Fittrinirgh.  83  Pa.  860; 
Kaiser  v.  Weise,  85  Pa.  868;  also  CoviTigton  v. 
SouthgtUe,  IS  R  Hon.  401. 

The  larid  of  the  plaintiff,  upon  which  Uiis 
sewer  tax  was  asse^ed,  vras  and  still  is  flowed 
by  tide  water,  and  therefore,  under  the  decisions 
of  this  court  as  to  the  title  to  tide-flowed  land, 
is  not  taxable. 

Bailej/  v.  Burget,  11  R.  I.  880;  Gerhard  v. 
Seebonk  IHver  Bridge  Coww.  2  New  Eng.  Rep. 
619.  Index  Y.  82;  WimnU  v.  Jertey  Oity,  11 
Rep.  270. 

As  to  the  Dudley  Street  sewer,  no  portion  of 
the  land  on  which  this  sewer  tax  was  assessed 
abutted  on  Dudley  Street.  It  is  submitted  that 
for  this  reason,  as  well  as  others,  the  sewer  tax 
was  illegsJ,  for  the  burden  must  be  assessed  on 
the  lands  benefited  by  the  construction  of  the 

Awton  V.  BkaiO,  1  Met.  180. 

Moreover,  before  this  tax  was  assessed  (on 
April  12,  1877),  the  Legislature  passed  an  Act 
that  no  sewer  assessment  shall  be  made  unless 
the  estate  abuts  on  the  street  where  the  sewer 
shall  have  been  constructed. 

See  Pub.  Laws.  chap.  648,  passed  April  20, 
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1876,  and  May  81. 1877.  See  Pab.  Laws,  chap. 
686. 

A  strip  of  land  maj  be  a  street  or  highway 
as  between  two  parties,  vendor  or  vendee,  in 
consequence  of  the  acta  of  the  grantor,  •'.  e., 
selling  lots  upon  a  plat  with  streets  marked 
thereon,  etc. 

Clark  V.  Providenee,  10  R  I.  487-440.  See 
also  am  V.  Chappeil,  5  Seld.  858. 

But  whether  anch  streets  or  any  streets  have 
bdcome  public  streets  or  highways  is  an  en- 
tirely different  question.  In  each  instance  it 
depends  upon  the  facts  of  the  case.  The  re- 
cording of  a  plat  with  streets  marked  thereon 
may  be  evidence  of  an  intention  to  dedicate 
the  land  in  the  streets  as  streets,  but  they  do 
not  become  public  streets  or  highways  until 
accepted  by  the  municipal  authorities,  or  are 
used  as  such  for  more  than  twenty  years,  or 
are  improved,  graded,  or  repaired  by  tne  muni- 
cipal authorities,  etc. 

Eemingion  v.  MiUerd,  1  R.  L  98. 

A  sewer  tax  is  not  a  general  tax,  but  is  an 
assessment  for  a  benefit  furnished,  similar  to  a 
betterment.   Like  any  betterment,  it  must  he 
upon  the  land  beoeflted  in  proportion 
to  Uie  amount  of  such  benefit. 

BotUm  V.  Shaw,  1  Met.  180;  Griffin  v.  Mayor, 
4  Comst.  419;  State  v.  Newark,  27  N.  J.  L.  185; 
Morse  v.  Utoeker,  1  Allen,  150;  Chicago  v,  Lar- 
ned,  84  HI.  203;  Vorgan  v.  Botton,  12  Allen, 
828;  Tide  Water  Co.  v.  Cotter,  18  N.  J.  Eq. 
518;  Wright  V.  Chicago,  48  HI.  44;  Clapp  v. 
Hartford,  85  Conn.  66;  Hammett  v.  Philadel- 
^ia,  65  Pa.  146,  158,  157,  by  Sharswood,  J.; 
Washington  Avenue,  69 Pa.  352;  Mayors.  Dar- 
gan.  45  AJa.  310;  Hungerford  v.  Hartford,  88 
Ck)nn.  279;  State  v.  Jfayor,  86  N.  J.  L.  159; 
State  V.  Mayor,  87  N.  J.  L.  415;  STate  v.  Gwn- 
miuionen,  88  N.  J.  L.  190;  ^aie  v.  Outten- 
berg,  88  N.  J.  L.  418;  Thonuu  t.  Gain.  86 
Mich.  156;  Ptay  t.  UttU  Boek,  88  Ark.  81; 
Kelly  T.  Cleveland,  84  Ohio  St.  468:  KeUy  v. 
Pitt^rg,  5  Rep.  870. 

To  compel  the  owner  of  property  to  bear  the 
expense  of  an  improvement,  except  to  the  ex- 
tent of  the  particular  advantage  to  him,  is  to 
take  private  property  for  publU:  use  without 
compensation. 

TWe  WaUr  Co,  v.  Ci»fter,  18  N.  J.  Eq.  618; 
Hammett  v.  PkHaddpkta,  66  Pa.  146,  158. 

Being  thus  an  assessment  rather  than  a  tax, 
a  statute  mi  providing  arighttoa  trial  by  jury 
for  auch  an  assessment  is  uoconstitutioneu. 

In  all  other  statutes  in  Rhode  Island  for 
special  assessments  for  school  or  fire  purposes, 
for  street  cnwnings,  and  for  benefits  genially, 
we  have  enfc^ed  this  riidbt. 

Our  first  Hewer  Act  (Pub.  Laws,  chap.  807, 
passed  March  24,  1869),  provided  a  right  of 
appeal  to  a  jury.  This  was  taken  away 
I^ib.  Laws,  chap.  818,  passed  March  28,  1878, 
known  as  tiie  Act  establishing  a  Board  of  Pub- 
lic Works.  This  right  of  appeal  to  a  jury  trial 
in  cases  of  sewer  assessments  was  alwavs  a  part 
of  the  English  law,  and  this  has  been  followed 
in  this  country. 

2  Eng.  Stat,  at  L.  p.  153;  28  Hen.  VIII.  1531 : 
50  Qeo.  ni.  chap.  144,  quoted  in  Met.  Board  of 
Workg  V.  VauxhaU  Bridge  Co.  7  El.  &  Bl.  964; 
Staff&rd  V.  Hamtton,  2  Brod.  &  B.  691;  Kit^ 
V.  Gommittionen,  9  Bam.  <&  C.  517. 

Our  ancestors  brought  to  this  country  as 
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their  birthright  the  lavs  and  principles  of  kw 

of  England. 

1  Kent,  Com.  •473,  note  b. 

This  right  is  acknowledged  here  also. 

Charters  &  Laws  of  Mass.  Bay.  889:  ^Vndent 
Acts  &  Resolves  of  Mass.  1867,  chap.  106,  g  4: 
Mass.  Oen.  Stat.  1860,  chap.  48,  g  6. 

Mr.  N.  V»n  ^ek,  Oitg  SoUeitor.  for  de- 
fendant. 

Per  Cariatm ; 

This  is  an  action  to  recover  divers  sums  of 
mone^  paid  by  the  plaintiff,  under  protest,  for 
certain  sewer  assessments  which  she  claims  to 
have  been  ill^aL,  The  action  is  tried  to  the 
court  upon  an  asreed  statement  ot  fiKAs,  sup- 
plemented by  oral  tertimony  and  a  view. 

The  first  claim  is  for  the  sum  of  $589.46  as- 
sessed for  a  sewer  constructed  in  Blackstooe 
Street,  so  called.  At  the  time  the  sewer  was 
ordered  to  be  constructed,  the  part  of  Bhuk- 
stone  Street,  so  called,  where  it  was  made,  ex- 
isted only  by  delineation  on  a  plat  It  had 
never  been  opened,  or  used  as  a  public  rtreet. 
After  the  completion  of  the  sewer  that  put  was 
laid  out  as  a  public  street,  but  has  never  been 
opened  to  public  travel,  and  is,  in  fact,  unfit  to 
be  used  for  travel.  The  assessmeift  was  made 
after  the  lay-out.  It  was  made  under  Pub, 
Laws,  chap.  318,  %  4,  passed  March  28,  1873, 
which  authorizes  assessments  for  sewers  eoa- 
stmcted  under  the  providonBof  Pnb.  Laws, 
chap.  807,  passed  March  84, 1868.  Chapter  807 
authorizes  the  construction  of  sewers  only  in 
streets,  which  we  think  must  be  considered  to 
mean  public  streets,  which  have  become  such 
either  by  lay-out  or  by  dedication  and  accept- 
ance. The  assessment  under  chap.  818,  ^  4, 
was,  therefore,  illegal  and  void,  inasmuch  as 
it  was  for  a  sewer  not  constructed  in  a  publk 
street,  imless  it  can  be  held  to  have  been  vali- 
dated by  the  subsequent  lay-out  We  know  of 
no  principle  upon  which  such  lai^-out  can  be 
held  to  have  operated  as  a  vahdation.  The 
sewer  might  legally  have  been  constructed  in 
private  lands  at  the  time  this  sewer  was  con- 
structed, under  Pub.  Laws,  chap.  993,  wssed. 
April  26,  1872,  but  the  procedure  is  different 
and  not,  to  any  extent,  within  ch^.  818.  The 
plaintiff  is  therefore  entitled  to  recover  on  ibis 
claim. 

The  second  claim  is  for  $2,400.48  assessed 
for  a  sewer  laid  in  Pearl  Street.  The  ground 
upon  which  this  assessment  is  claimed  to  be 
illegal  is  that  the  lots  assessed  wen  not  tdtj  but 
suburban  lots. 

In  Olffodand  v.  2V^.  IS  R  1. 50-61.  it  was 
stated  that  according  to  authcnity  an  assess- 
ment by  front  feet  for  a  street  improvement  ex- 
tended to  rural  or  &rm  lands,  was  so  phunly 
unfair  or  extortionate  that  it  could  not  be  sus- 
tained. If  the  lands  so  assessed  were  rural  lota 
or  farm  lands,  the  assessment  cannot  be  sus- 
tained. The  lots  are  within  the  limits 
near  the  onnpact  part  of  the  iXtv,  with  houses 
around  them,  though  immediateuy  around  them 
there  is  a  vacant  area.  The  lots  are  laid  out 
as  city  lots,  for  building  purposes,  and  are  evi- 
dently held  for  sale  as  city  lots,  and  not  for 
agricultural  purposes.  We  think  that  they 
must  be  reguded  rather  as  dty  lots  than  as 
rural  lots  or  farm  laada,  and  uut  the  assess- 
ment was  therefore  valid. 


Digitizecfcby 


1897. 


Andbbsok  v.  Boswobth. 


680 


The  third  claim  is  for  $366.18  assessed  for 
a  nwer  iD  Mumford  Street.  The  ground  of 
the  claim  is  that  the  sewer  waa  ordered,  begun, 
aod  finished  nine  years  before  this  street  was 
hid  out  as  a  public  street. 

We  think,  however,  that  Mumford  Street 
mav  hare  been  a  public  street  when  the  sewer 
was  constructed,  though  it  was  not  laid  out  as 
such  until  nine  years  afterwards;  inasmuch  as 
H  may  have  been  a  public  street  by  dedication 
and  acceptance  when  the  sewer  was  laid. 
There  is  notiiing  in  the  statute  authorizing  the 
ooivilruction  of  sewers  in  streeta,  which  con- 
flnes  the  construction  to  streets  which  have 
becD  laid  out  under  the  statutes.  The  burden 
of  showing  that  tbe  sewer  was  illegal  is  on  the 
^intifl.  We  do  not  think  she  has  shown  It. 
This  claim  must  therefore  be  disallowed. 

Ihe  foorth  claim  is  for  $918.96  assessed  for 
a  sewer  laid  in  Dudley  Street.  One  ground 
cUimed  is  that  the  sewer  was  ordered  to  be  con- 
slnicted  two  months  before  the  portion  of  the 
Areet  in  which  it  was  constructed  was  laid  out 
and  received  as  a  public  street.  The  sewer, 
however,  was  not  actually  constructed  until 
after  such  portion  was  so  laid  out  and  received, 
wA,  in  this  respect,  it  differs  from  the  sewer  in 
Bhckstooe  Street,  which  was  both  ordered  and 
coDstructed  before  tbe  lay-outs. 

The  board  of  public  works  is  authorized  to 
assess  for  sewers  constructed  in  public  streets. 
We  think,  therefore,  that  this  assessment  was 
notinvalid.simply  because  it  was  ordered  before 
the  lay-out,  inasmuch  as,  before  the  construc- 
tion, tbe  portion  of  the  street  where  it  was  con- 
atnicled  became  a  public  street.  Still  another 
KToaod  claimed  is  that  only  a  portion  of  the 
Und  assessed  abuts  upon  the  street,  the  rest  of  the 
land  being  divided  from  the  street  by  the  land 
of  another  person,  though  within  150  feet  of 
tbe  street.  We  thhik  the  correct  construction 
of  the  several  statutes  relating  to  tbe  subject 
(Pub.  Laws,  chap.  818,  g  4;  chw.  649,  g  1 ;  chap. 

g  1)  fs  that  the  entire  estate,  In  so  far  as  it 
lies  within  the  area  of  assessment,  is  subject  to 
assesament  if  any  jwrtion  of  it  abuts  npon  tbe 
street  where  tbe  sewer  is  laid,  though  oi  course 
only  the  abutting  portion  is  subject  to  assess- 
mest  for  frontf^.  Under  this  construction 
tiKaaesBment  was  valid.  We  do  not  tbink 
that  separate  lots  can  be  regarded  as  separate 
otatn  because  they  are  separately  assessed  for 
caDTcnience  by  the  board  of  puUic  works,  for, 
than^  so  assessed,  the  results  were  added  up 
mlo  a  sm^e  total  This  claim  must  therefore 
be  disallowed. 

The  plalntiS  contends  that  the  assessments 
were  all  onconstitutional  and  void  because  they 
were  made  by  a  fixed  rule  to  be  applied  in  lUl 
cases,  and  not  in  proportion  to  the  benefit  re- 
cdwl  In  CtevOand  v.  THpp,  18  R  I.  50,  we 
iiiUt  considered  this  objection  and  sustained 
^ouar  assessments.  We  are  not  convinced 
Iwt  it  is  our  duty  to  reverse  the  dedsion  then 
made.  ' 

The  plaintiff  also  contends  that  the  statutes 
"J^ttiorhing  tbe  assessments  are  void  because 
WT  do  not  give  the  assessed  the  ris^t  of  ap- 
peal with  trial  by  jury,  andarethererare  in  con- 
flict with  tbe  Constitution  of  tbe  State,  art.  1, 
S 15,  which  declares  that  the  right  of  trial  by 
WJ  shall  remain  inviolate.  Assessments  for 
nnefits  have  always  been  reigarded  In  this 
s.  I. 


State  and,  so  far  as  we  know.  In  other  States, 
as  a  species  of  taxatioo,  and  though  tax  assess- 
ments were  before  and  have  bmn  since  the 
adoption  of  the  Constitution  subject  to  revision 
in  the  courts,  thciy  have  never  to  our  know- 
ledge been  subject  to  revision  by  jury  trial. 
OrandaU  T.  Jamet,  6  R.  1. 144. 

Therefore  we  do  not  think  the  statutes  are 
obnoxious  to  this  objection.  The  Constitution 
requires  simply  the  conservation,  not  an  exten- 
sion, of  the  right  of  jury  trial.  It  does  not  ap- 
pear that  tbe  statute  28  Hen.  VIII. ,  cited  by  the 

Elaintiff  to  this  point,  was  ever  in  force  in  this 
tate.  It  is  not  one  of  the  statutes  which 
were  declared  to  be  in  force  the  General 
Assembly  by  the  Act  of  1748. 


Clara  A.  ANDERSON,  Guardian, 

V. 

Orrin  L.  BOSWORTH. 

1.  Mon«r  left  in  apeolal  deposit  for  a 

special  purpose  cannot  be  applied  to  any 
oth^  purpose  without  leave  of  the  de- 
positor. 

3.  Tbe  wnmmmry  JnrUdietion  which  a 
court  has  over  an  attwmciy  m  an 
ofllcer  of  the  eonrt  extends  not  only  to 
him  when  employed  as  such  in  suits  do- 
pending  In  court,  but  also  to  any  matter  ' 
m  wliich  be  has  been  employed  by  rea- 
son of  his  professional  character. 

(Bristol  Deoided  February  6, 1887.) 

PETITION  for  an  order  of  court  requiring 
the  respondent  to  pay  over  certain  moneys 
received  by  him  as  attorney.    Order  granted. 
The  case  is  stated  in  the  opinion. 
Menra.  John  O.  Pesrsun  and  Geor^ 
L.  Cooke,  Jr..  for  petitioner. 
Mr.  OrriB  Ii.Bo«woriIi,iespondent,pr0W. 

Dnrfee,  tjh.  •71.  deltrered  the  opinion  of 

the  court: 

Tbe  facts  stated  in  The  petition  for  our  action 
are  as  follows:  The  petitioner  and  two  minors 
for  whom  she  is  guardian  are  plaintiffs  in  an 
ejectment  suit  [>ending  In  this  court,  wherein 
Nathan  M.  Bnim  Is  nominally  defendant,  but 
which  is  in  fact  defended  by  one  Samuel  J. 
Allyn  for  himself  and  wife,  tbe  parties  really 
interested.  A  settlement  of  the  suit  was  re- 
cently agreed  upon,  by  tbe  terms  of  which  the 
suit  was  to  be  discontinued  without  costs,  upon 
ocmveyance  to  Allyn'swife  of  the  Interest  of  tbe 
minor  i^ntifb.  In  the  land  in  suit,  leave  to 
make  the  conveyance  being  fobtalned,  by  the 
petitioner  as  guardian,  of  the  court  of  probate, 
and  upon  payment  by  Allyn  to  tbe  petitioner,  as 
guardian,  of  $150,  together  with  tbe  expensesof 
obtaining  leave  to  make  the  conveyance.  Leave 
was  obt^ned  from  the  court  of  probate  accord- 
ingly, and  on  February  37, 1886,  Allyn,  with  a 
view  to  carrying  out  the  settlement,  deposited 
with  the  respondent,  who  was  bis  attorney, 
$100  of  the  sum  required,  and  took  from  him  a 
receipt  acknowledging  that  he  had  received 
said  $100  "towards  the  settlement" 

Subsequently  the  petitioner  recdred  from 
Allyn  the  recofpt  and  the  additional  $60,  and 
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wfaatever  other  amount  was  oecesBaiy  to  pay 
for  procuriDg  the  leave  to  convey,  and  in  exe- 
cution of  the  setdement  conveyed  to  AUyn's 
wife  the  interest  of  her  wards  in  the  land  in 
suit.  She  then  presented  the  receipt  to  the  re- 
spondeat and  demanded  the  money  represented 
by  it,  and  be  refused  to  deliver  it  to  her.  She 
iDTokea  the  summary  jurisdiction  of  the  court', 
and  asks  that  an  order  may  be  made  directing 
Uie  respondent  to  deposit  ue  money  with  the 
clerk  for  ber  on  or  before  a  day  to  be  named. 

The  respondent  does  not  dispute  the  correct- 
ness of  the  foregoing  statement,  but  avers  that 
when  he  receivra  tlie  $100  it  was  with  the  un- 
derstanding that  Allyn  was  to  bring  bim  a 
further  'sum,  sufficient,  with  the  $100,  for  the 
purposes  of  the  settlement,  and  also  to  pay  him 
for  nis  services  as  attorney;  he  to  attend  to  tbe 
completion  of  the  settlement.  He  also  avers 
that  Allyn  completed  tbe  settlement  himself, 
without  his  knowled^,  in  order  to  avoid  pay- 
ing him  for  his  services  as  att(»iiey,  and  con- 
tends that  the  petitioner  and  her  counsel  ought 
to  have  infomied  him  of  their  purpose  before 
concluding  the  settlement,  if  they  intended  to 
look  to  him  for  tbe  $100in  bis  hands.  ]H.e  pro- 
fesses his  readiness  to  pay  to  the  petitioners 
whet  will  remain  of  the  $100  after  dtMluction  of 
hia  fees. 

Two  questions  are  raised.  The  first  ia  wheth- 
er the  respondent  Is  entitled  to  retain  his  fees 
out  of  the  $100;  and  If  he  is  not,  the  second  is. 
whether  the  petitioner  presents  a  case  for  the 
exercise  of  tbe  summary  jurisdiction  of  the 
court. 

We  do  not  think  there  is  any  doubt  in  regard 
to  the  first  question.  The  money  was  left  with 
the  respondent  in  special  deposit  for  a  special 
purpose.  He  so  received  it.  He  therefore  can- 
not, consistently  with  his  agreement  or  duty, 
apply  it  to  any  other  purpose  without  leave, 
which  now  can  be  given  hy  no  one  but  the  peti- 
tioner. TheequityofthlsviewisthestTonger  be- 
cause the  respondent,  by  giving  the  receipt,  put 
it  in  the  power  of  his  client  to  use  it,  in  effect- 
ing the  settlement,  as  so  much  money  In  the  re- 
spondent's hands  for  the  petitioner.  We  do 
not  think  the  petitioner,  in  concluding  the  set- 
tlement with  Allyn,  was  guilty  of  any  sueh 
fault  toward  tbe  respondent  as  should  impair 
her  right.  It  is  not  pretended  that  she  had  any 
notice  of  any  claim  on  his  part  to  participate  in 
the  settlement,  or  that  8hecollud«l  with  Allyn 
to  cheat  him  out  of  his  fees.  And  see  tHorton 
V.  vhamvUn,  13  R.  I.  660-563. 

Indeed  we  do  not  see  how,  even  if  the  re- 
spondent bad  been  present,  he  would  have  had 
any  right  to  defeat  or  embarrass  tbe  settlement 
by  wiufaoldlng  the  $100,  since  tbe  settlement 
was  simply  the  execution  of  an  agreement  al- 
ready entered  into,  and  the  respondent  knew  of 
tbe  agreement  and  tacitly  assented  to  it  when 
he  received  the  money.  We  pass  the  question. 
Tbe  summary  juiisdiction  evidently  originates 
in  tiie  disciplinary  power  which  the  court  has 
over  attom^s  as  officers  pf  the  court.  Tbe 
ot^nlun  seems  to  have  been  prevalent  at  one  time 
that  the  jurisdiction-  extended  only  to  attorneys 
employed  as  such  in  suits  depending  in  court, 
to  hold  them  to  their  duty  in  such  suits,  but  a 
more  liberal  view  bas  ODtalned,  and  it  is  now 
well  settled  tbat  the  jurisdiction  extends  to  any 
matter  in  which  an  attorney  bas  been  employed- 
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by  reason  of  hia  professional  charBt^.  Bt 
Aitkin,  4  Bam.  &  Aid.  47,  49;  Graaet  €aae.% 
Abb.  Pr.  857;  Ex  parte  Staatt,  4  Cow.  7«;  Et 
parte  C^pwell.  6  Dowl.  P.  C.  689;  ife  Wolfe  v 
 ,  2  Chitty,  68;  Re  Knight,  1  Bing.  91. 

In  general,  the  jurisdiction  applies  onlj  bt 
tween  attorney  and  client,  but  it  ^  not  conflned 
strictly  to  that  relation .  Re  Aitkin,  4  Bam.  i 
Aid.  47;  Tharratt  v.  Trevor,  7  Eich.  161. 

In  Mentlton  r.  Bennett,  18  Wend.  566,  tbe  re 
spondent,  as  plaintiff's  attorney  in  a  qtii  igm  ac- 
tion, claimed  and  received  certain  costs  fnni 
the  petitioner,  who  was  the  defendant  in  aiid 
action,  in  partial  settlement  of  the  same.  The 
costs  were  taken  in  the  mistaken  suppositioe 
that  the  petitioner  was  liable  to  pay  them. 
This  application  was  preferred  neany  four 
years  afterwards,  and  the  court  made  an  ordd 
on  the  respondent  to  refund.  See  also  Wilmer- 
dinfft  v.  Fowler,  45  How.  Pr.  142. 

The  petitioner  is  a  suitor  in  court,  and  tlw 
respondent  received  tbe  money  for  her  for  tiir 
purpose  of  carrying  out  an  agreemen  t  f  or  tbe  «» 
Uement  of  thesuiL  She  bas  fully  encntedlbr 
agreement  on  her  part,  except  disoootlnaing. 

We  are  of  tbe  opinion  that  it  will  be  aa  effli- 
nently  proper  exerdse  of  our  summary  jori»- 
diction  to  ofvfer  the  payment  at  adBedfor,Ki\kA 
settlement  may  be  comfdelely  executed  wiUtont 
further  obstniction. 


William  HAHPSON 
e. 

John  B.  TAYLOR,  Town  Treasonr,  etc 

1.  The  trial  court  mw  »Uow  a  party, 
after  he  has  rested,  to  submitlhrtlNr 
teBtimony  of  a  formal  matter  inadvn 

.  tently  overlooked, 

3.  The  easement  of  aUc-hway  isapoblk 
easement  and  provab^  as  such  by  rep^ 
utation. 

S-IProof  tbat  a  highway  bas  been  inune- 
moriallyused  as  such  by  the  paUieand 
immemorially  repaired  by  toe  town  is 
enflleient  to  estiUiliA  its  otistTf 
and  the  liability  of  the  towa  to  ke« 
it  in  repair. 

4.  In  an  action  for  iqjnry  ^^^'■g  «■ 
a'sidewalk,— ^e/d,  that  proof  of  istea- 
perate  habits  was  inadmissible  toshov 
that  the  person  injured  was  not  at  thr 
time  sober. 

5.  An  Instmction  to  a  Jury  requested 
may  be  refused  if  It  repeats  an  instine- 
tion  already  given. 

6.  It  is  a  question  of  fket  for  the  jury  to 
decide,  whether,  if  the  plaintifT  knew 
when  he  went  on  the  sidewalk  that  ii 
was  dangerous,  he  waBgoilty  of  eoatri^ 
atory  BegliffeBee  or  a  Tohmtair  i*- 
sumption  of  the  risk. 

(Bristol  FOed  Jaooarr  U,  IflSffJ 

OK  defendant's  exceptions.  Oterr^M. 
The  nature  of  tbe  case,  tbe  facts,  sndqns- 
kions  raised,  appear  from  the  (pinion. 

J/«Mr«.  Samoel  P.  Colt  and 
XTorrls,  Jr.*  for  defendant. 
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Mr.  Henry  W.  Hajes,  for  plaiutifT: 

Plaintiff's  knowledge  of  the  defect  does  not 
neceBaarily  make  him  chargeable  with  contrib- 
utory negligence  in  passing  over  it,  and  hence 
is  no  bar  to  his  action.  It  is  for  the  jur^  to  aay 
vheUw  or  not,  taking  into  consideration  all 
the  drcunutanoes  of  the  casCi  plaintiff  used 
reasonable  care  in  proceeding. 

Mnhoney  v.  Metropolitan  S.  R.  Co.  104  Mass. 
73:  StTMt  T.  Holyoke,  105  Mass.  85;  Emm  v. 
Utiea,  69  N.  Y.  166;  Weed  v.  Ballaton  Spa.  78 
N.  Y.  329;  Walker  v.  Wettfield,  89  Vt.  346; 
Humpkreyt  v.  Arnutrona  Go.  56  Pt^  304-310; 
Lgman  v.  Amherat.  107  Mass.  889-343;  Britton 
V.  Cummington,  Id.  847;  Dooley  v.  Mermen, 
44  Conn.  117;  Otage  City  v.  Brown,  27  Kan. 
74;  Bolmea  v.  Clarke.  6  Hurl.  &  N.  849;  Me- 
K«taie  v.  Northfield,  80  Minn.  456;  Dewire  t. 
BaUey,  181  Mass.  169;  Kelly  v.  Southern  Minn. 
A.  Cb.  38  Minn.  98;  Owen  t.  Chicago,  10  111. 
Add.  465,  472,  478. 

The  Supreme  Court  of  Wisconsin  has  held 

r;  the  taw  will  not  presume  negligence  from 
mere  fact  tliat  a  person  injured  m  passing 
OTeradefectivebigbway  had  frequently  passed 
-over  it  and  knew  of  its  condition. 

Karnaugh  v.  Janeavitle,  ^  Wis.  618;  Wheeler 
T.  Wettport,  80  Wis.  892. 

It  has  been  well  said,  that  "  If  all  sidewalks 
were  defective  and  all  citizens  knew  of  it,  no 
<»ne  could  use  a  sidewalk  except  at  his  own 
risk." 

JfottfiSijr  T.  LeavrnviOTth,  S8  Kan.  745. 

In  the  English  case  Glayardt  v.  Dethiek,  13 
B.  439.  it  is  decided  that  the  defendant  is 
not  excused  merely  because  the  plaintiff  knew 
that  some  danger  existed  through  the  defend- 
ant's neglect,  and  voluntarily  incurred  such 
danger.  Theamountofdangerandthecircum- 
stanoea  which  led  the  plaintiff  to  incur  it  are 
for  the  consideration  of  the  jury. 

Dnrfbe.  Gh.  J.,  delivered  the  opinion  of  the 
-oouit: 

This  is  an  action  on  the  case  to  recover  dam- 
ages for  an  injury  suffered  by  the  plaintiff  by 
^Ung  while  walking  on  the  sidewalk  of  one 
•of  the  streets  of  Bristol,  in  consequence,  it  is 
alleged,  of  a  defect  in  the  sidewalk.  It  is  the 
aame  case  which  was  before  the  court  on  ex- 
ceptions (see  Index  W.  p.  80),  at  a  former  term, 
and  which  was  subsequently,  on.  a  petition  for 
a  new  trial,  remitted  to  the  court  of  common 
pleas  for  a  new  trial.  The  Jiew  trial  has  been 
had  and  the  case  te  again  before  us  on  excep- 
tions. 

At  the  trial  the  parties  on  both  sides  put  in 
their  testimoi^  and  rested,  whereupon  Uie  de- 
fendant asked  the  court  to  direct  a  verdict  in 
his  favor,  for  the  reason  that  there  bad  been  no 
proof  Uiat  the  place  of  the  accident  was  within 
a  public  highway.  The  court  permitted  the 
plaintiff  to  put  in  farther  testimony  for  the 
paiposeof  aapplying  tiieomisrion.  Theplflin- 
tiff  called  a  witness  who  testified  in  chief  that 
be  bad  been  a  councilman  of  the  town  of  Bris- 
tol; that  be  knew  what  streets  were  highways 
there;  that  the  street  when  the  accident  oc- 
curred was  a  highway;  that  it  bad  been  such 
for  nearly  two  hundred  years  and  was  at  one 
time  the  midn  street  of  the  town.  In  cross-ex- 
amination he  testided,  in  reply  to  a  question 
whether  be  knew  how  It  bwune  a  highway, 


that  it  was  by  deed  of  gift  from  the  first  pro- 
prietors; that  the  land  comprising  the  town 
was  bought  by  four  proprietors;  that  they 
deeded  to  the  town  by  published  deed  certain 
highways  as  main  streets;  and  that  this  was 
one  of  those  streets.  He  admitted  that  the  use 
of  the  street  had  diminished  in  more  recent 
times,  but  testified  in  effect  that  it  was  still  in 
common  use  as  a  street.  The  defendant  sets 
forth  in  his  bill  of  exceptions  that  he  objected 
to  the  opening  of  the  case,  as  above  statcn,  for 
further  testimony,  and  excepted  to  the  court's 
permitting  the  witness  to  testify,  to  the  wit- 
ness's testifyiDg  when  called,  and  to  bis  testi- 
mony. The  court,  however,  in  allowing  the 
bill  of  exceptions,  states  that  it  is  allowed  in 
connection  with  the  report  of  evidence  and 
chtu-ge,  and  a  reference  to  the  report  of  the 
evidence,  which  seems  to  be  veri>aiim,  does 
not  disclose  any  objection  to  any  question  put 
to  or  any  answer  given  by  the  witness  last 
called. 

We  axe  of  the  opinion  that  it  was  entirely 
within  the  discretion  of  the  court  to  open  the 
case  for  further  testimony.  The  counsel  for 
the  plaintiff  says,  in  excuse  for  the  omission, 
that  It  was  conceded  at  the  former  trial,  without 
contest,  that  the  place  of  tiie  accident  was  a 
part  of  the  public  highway,  and  be  was  thus 
put  off  his  guard.  It  is  quite  common  for  the 
court  to  allow  a  party  to  submit  further  testi- 
mony after  he  has  rested,  when  his  opponent 
attempts  to  take  advantage  of  some  formal 
point  which  has  been  inadvertently  overlooked, 
since  it  is  or  ought  to  be  the  aim  of  the  court  in 
ordering  the  course  of  proof  to  further,  not  de- 
feat, the  ends  of  justice.  HopHnton  v.  Waite^, 
6  R.  I.  874:  Mvun-y  v.  Home  L.  Int.  Cb.  9  R 
I.  846. 

The  record  states  also,  as  we  have  seen,  that 
the  defendant  excepted  to  the  witness's  testify- 
ing and  to  his  testimony.  We  presume  that 
the  exception  to  the  witness's  testifying  is  the 
exception  which  we  have  just  discussed  put  in 
another  form,  for  no  objection  appears  to  the 
competency  of  the  witness.  The  exception  to 
bis  testimony  seems  to  have  been  taken,  not  to 
apy  particular  part  or  parts  as  given,  but  to  the 
whole  after  it  was  given.  We  doubt  if  such  a 
mode  of  exception  is  ever  allowable,  but  if  so, 
it  is  only  so  when  the  whole  testimony  is  illegal, 
in  substance  as  well  as  form.  Here  the  wit- 
ness testified  that  the  street  where  the  accident 
occurred  was  a  highway;  that  it  bad  been  such 
for  nearly  two  hundred  years,  and  was  former- 
ly the  main  street  (tf  the  town.  It  is  inferable 
irom  the  fact  that  the  street  was  formerly  the 
main  street  of  the  town,  that  it  is  a  very  ancient 
highway.  Of  course  the  witness  could  not 
testify  from  his  own  knowledge  that  it  had 
been  a  highway  for  two  hundred  years,  but  he 
might  BO  testify  from  common  re_putation  or 
tradition;  for  toe  easement  of  a  highway  is  a 
public  easement  and  provable  as  sudi  by  repu- 
tation.  1  OreenL  Ev.  S  128. 

In  State  r.  Town  of  Oatnberkmd,  6  R.  1. 496, 
it  was  decided  by  this  court  that  proof  that  a 
highway  has  been  immemorially  used  as  such 
by  the  public,  and  has  been  immemorially  re- 
paired by  the  town,  is  sufficient  to  establish  its 
existence  and  the  liability  of  the  town  to  keep 
it  in  repair.  The  testimony  dted  tended  to 
show  immemorial  use.  wima  is  one  step  in  the 
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proof  required:  and  tliougfa  the  record  does  not 
show  that  any  evidence  was  offered  to  prove 
that  the  town  had  assumed  the  burden  of  re- 
pair by  repaiiine,  which  was  the  next  step,  it 
may  be  presumed  that  euch  inraof  was  not  in- 
sisted on.  since  no  exception  was  taken  to  the 
want  of  it.  At  any  rale,  as  do  such  exception 
was  taken,  we  cannot  consider  the  want  of  it 
here.  The  testimony  that  the  street  became  a 
highway  b^  deed  of  gift  from  the  proprietors 
was  given  in  response  to  a  question  put  by  the 
defendant  and  is  not  subject  to  exception  by 
him.  We  do  not  think  that  either  oi  the  ex- 
ceptions mentioned  can  be  sustfuned. 

In  the  course  of  the  trial  the  defendant  asked 
a  witness  called  by  him>  if  the  plaintiff  was  a 
man  of  intemperate  habits.  The  plaintiff  ob- 
jected, and  the  court  sustained  the  objection. 
We  do  not  think  the  court  erred.  If  the  plain- 
tiff was  sober  when  he  fell,  the  fact  that  he  was 
of  intemperate  habits  would  not  preclude  bis 
reoovery.  and  we  do  not  think  Uie  mere  proof 
that  be  was  of  intemperate  habits  would  war- 
rant the  inference  that  he  was  not  sober.  The 
ftccident  occurred  in  early  morning  and  the 
sidewalk  was  admittedly  glazed  with  ice. 

Other  exceptions  are  for  refusals  to  instruct 
the  jury  as  requested  by  the  defendant.  The 
charge  given  by  the  court  is  reported  in  full  in 
the  bill  of  exceptions.  In  our  opinion  it  fully 
and  onrectly  covers  all  the  contested  points  of 
the  case.  It  not  only  instructs  the  jury  gen- 
erally in  the  law,  as  laid  down  by  this  court  in 
the  former  trial  here,  but  also  particularly,  as 
follows,  to  wit:  that  tbe  jury,  in  order  to  find 
for  the  plaintiff,  must,  brides  finding  that  the 

glace  of  the  accident  was  a  part  of  the  public 
ighway,  find  that  tbe  highway  was  defective 
there;  that  the  defect  was  the  cause,  or  one  of 
the  proximate  causes,  of  the  accident;  and  that 
the  plaintiff  did  not  contribute  to  the  accident 
by  any  fault  of  his  own. 

We  think  that  the  instructions  given  were  all 
that  the  case  required;  and  that  the  instruc- 
tions requested,  in  so  far  as  they  differed  from 
the  instructions  given,  were  property  refused 
for  that  reason,  and  in  so  far  as  they  were  the 
same  in  effect,  though  couched  in  different 
language,  were  properly  refused,  because  they 
were  superfluous,  or  because  they  were  calcu- 
lated to  embarrass  and  confuse  the  jurors.  A 
request  may  embody  a  propositioD  wbit^  is 
SIO 


good  law  and  which  is  entirely  applicable  to 
tbe  case,  and  yet  be  properly  refuara  because 
it  merely  repeats  an  instruction,  already  given, 
in  language  less  suited  to  thecomprebensioo  ot 
the  Jury,  or  because,  while  repeating,  it  dislo- 
cates the  inslmcUon  from  its  connections  wtth 
the  rest  of  the  charge,  so  that  the  Jury  may  not 
appreciate  its  proper  bearing.  This  remark 
is  especially  applicable  to  requests  which  pre- 
sent abstract  statements  of  the  law,  taken  from 
legal  text-booksor  opinions,  expressed  in  learned 
or  technical  phraseology  rather  than  the  i^ain 
vernacular  of^ the  people. 

One  exception  is  because  the  court,  thou^ 
requested,  refused  to  instruct  the  jury  as  fol- 
lows, to  wit:  "  If  a  person  knows  a  way  to  be 
dangerous  when  he  enters  upon  it,  be  cannot 
in  ordinary  prudence  proceed  and  take  bis 
chance,  and,  if  he  shall  actually  sustain  dam- 
age, look  to  the  town  for  indemnity.''  Tbe  in- 
struction requested  is  an  abstract  proposiUon. 
As  applied  to  tbe  case  it  means,  of  course,  that 
Uie  ^aintiff  was  not  entiUed  to  recover  if  ii% 
knew  when  he  went  upon  the  sidewalk  that  it 
was  dangerous  for  him  to  walk  upon  it,  by  rea- 
son of  the  ice  and  hole  there,  because  for  him 
to  do  so,  knowing  this,  was  contributory  uegli- 
geooe,  or  a  volimtary  assumption  of  the  risk. 
We  think  tbe  court  did  right  in  leaving  the 
matter  to  tbe  jury  to  decide  instead  of  deading- 
it  as  a  matter  of  law.  Undoubtedly  there  are 
acts  which  so  unquestionably  amount  to  con- 
tributory negligence  that  the  court  may  aay 
the^  amount  to  it,  but  we  do  not  think  the- 
plaintiff's  act  was  one  of  them.  See  cases 
cited  for  tbe  plaintiff  on  this  point.  MaAoMjf 
V.  Metropolitan  R.It.Co.lH  Mass.  78;  Shreet  y. 
Holyoke,  106  Mass.  62;  Evam  t.  VUea.  68  N.  Y. 
168;  Weed  v.  BalMon  Spa,  76  N.  Y.  329;  Watier 
V.  Weslfidd.  89  Vt.  346;  Humphreys  v.  Arm- 
alTong  Go.  56  Pa.  204;  Lyman  v.  Amhent,  107 
Mass.  339-845;  Brittonv.  CummingtoH,  Id. 347; 
Dooley  v.  Meriden,  44  Conn.  117;  Oaage  Oiiy  v. 
Broien,  27  Kan.  74;  Holmet  v.  Ctarke,  6  Hurl. 
<&  N.  849 ;  Dewire  v.  Bailey,  131  Mass.  168.- 
Kdly  V.  Southern  Minn.  B.  Co.  28  Minn.  98; 
Oteen  v.  Ohieago,  10  III.  Aro.  465,  472;  Kata- 
naugh  v.  JanewiUe.  24  Wis.  618;  Whteler  v. 
Wettport,  30  Wis.  893;  MaulUty  v.  Leartnworih, 
S8  Kan.  746;  Clayardt  v.  Dethiek,  12  Q.  B. 
489. 

'    Excepiiora  otemdei. 


Digitized  by 


1886. 


Pattbbbon  y.  Kbllooo. 


648 


CONNECTICUT. 
Sdfbkiib  Codbt  of  Errobs. 


Silas  G.  FATTEBSON  et  al..  Aamra., 

V. 

Frederick  KELLOGG  et  at. 

In  an  action  for  an  ■.econntlng  between 
two  Joint  owners  of  aaiill, — Held,  that 
an  »BsiKnee  of  one  of  the  parties, 
Tho  subsequently  ocsoopied  the  broper- 
ty,  eonld  not  be  Joined  and  made  to  ac- 
count in  the  same  action,  nor  is  the 
assignor  aceonntable  for  the  time  hie 
asn^ee  occnpied. 

<Utclifleld  Decided June28.1B86.  Filed  , 

1885.) 

APPEAL  hjr  l^intiffs  from  a  judgment  of 
the  Superior  Court  of  Litchfield  County  in 
fsTor  of  defendants  in  an  action  for  an  account- 
fngand  for  equitable  relief.  Affirmed. 

The  facta  were  found  by  a  committee,  and 
judgment  was  rendered  ia  favor  of  defendant 
eUogg,  upon  a  counterclaim  asking  a  fore- 
closure,  ana  dismissing  the  complaint  as  to  the 
other  defendant. 
The  facts  suflSciently  appear  from  the  opinion. 
Mr.  W,  P.  TaT'lor.  for  plaintiffs,  appel- 
lants. 

Mettrt.  A.  H.  Fenn  and  D.  T.  Wuver. 

for  defendants,  appellees.   .-^  ■'fHP'iffftj'igy 

Carpenter,  /. ,  delivered  the  opinion  of  the 
court: 

Pierce,  the  plaintiffs'  intestate,  and  the  de- 
fendant Kellogg  were  the  joint  owners  of  a 
wood  lot  and  a  sawmill  standing  thereon,  and 
carried  on  the  wood  and  lumber  business  as 
partners  for  more  than  thirty  years.  In  1873 
the  ndll  became  old  and  the  machinery  worn, 
and  a  new  mill  was  built  with  new  machinery, 
^dlogg  advanced  most  of  the  money  for  that 
purpose,  and  Fierce  gave  him  a  note  for  his 
share,  secured  by  a  mortgage  of  his  interest  in 
the  real  estate.  In  1875  tnat  mill  burned  down 
and  another  one  was  built  in  its  place,  Kellogg 
advancing  the  money  as  before,  taking  another 
note  and  mmtgage  from  Pierce. 

Pierce  died  August  6,  1881.  Eellovg  con- 
tinued the  bushiess  until  February  8,  1863, 
when  he  sold  his  half  of  the  real  estate  to  the 
defendant  Calhoun,  and  assigned  to  him  the 
two  notes  and  mortgages.  On  the  2d  of  Au- 
gust, 1883,  this  suit  was  brought,  alleging, 
among  other  things,  that  the  notes  were  with- 
out consideration;  that  ttiey  had  been  paid; 
that  Kellogg  bad  bad  the  management  of  the 
partnership  business,  taking  the  avails  thereof; 
that  he  had  in  his  [Kissession  a  large  quantity 
of  timber,  lumber,  and  other  persotul  property 
belonging  to  the  partnership;  that  uter  the 
death  of  Pierce  he  continued  the  business  with- 
out the  consent  and  against  the  objection  of  the 
.plaintlEEs;  that  he  and  Calhoun  carried  it  on 
Jointly  after  Februaiy  8, 1883,  and  that  the  de- 
fendants had  refnsea  to  account  for  Qke  same. 
The  complaint  prays  for  an  account,  for  a  re- 
conveyance if  the  notes  shall  be  found  to  have 
been  without  consideration  or  to  have  been 
fully  paid,  and  for  the  privilege  to  redeem  if 
the  notes  were  for  a  good  consideration  and 
not  paid. 

CONN. 


An  accounting  was  had  between  Pierce  and 
Kellogg  before  a  committee,  the  notes  were 
found  to  be  for  a  good  consideration,  and  an 
unpaid  balance  due  thereon .  The  court  ren- 
dered a  Judgment  on  the  counterclaim  of  the 
defendant  Kellogg,  foreclosing  the  equi^  of 
redemption  unless  the  plaintifb  should  redeem 
within  the  time  limited. 

The  defendant  Calhoun  made  answer  that  on 
the  4th  day  of  August,  1883,  he  reassigned  the 
notes  and  mortgages  to  Kellogg,  and  delivered 
to  him  the  poraession  of  the  mortgaged  prem- 
ises, and  that  now  he  had  no  interest  in  the 
causes  of  action  mentioned  in  the  complaint. 
To  that  answer  there  was  a  demurrer.  With- 
out any  judgment  on  the  demurrer,  the  com- 
plaint was  dismissed  as  to  him  without  costs. 
The  i^ntifEs  appealed. 

The  first  q|ue3tioD  arises  under  the  remon- 
strance. It  IS  somewhat  vaguely  stated,  and 
the  reasons  of  appeal  do  not  show  clearly  the 

auestion  which  the  plaintiffs  made.  But  by 
le  aid  of  the  brief  we  conclude  that  the  ques- 
tion is  this, — that  the  committee  should  have 
held  the  defendant  Kellogg  responsible  tot  the 
income  and  profits  of  the  Duslness  after  he  sold 
to  Calhoun  to  the  date  of  his  report,  and  should 
have  stated  the  w^unt  accoraingly;  and,  not 
having  done  so,  that  the  court  erred  in  accept- 
ing the  report;  that  is  to  say,  the  court  should 
have  rejected  the  report.  We  do  not  think 
that  this  exception  is  well  taken,  because  the 
report  of  the  committee  shows  that,  after  the 
conveyance  to  Calhoun,  he  alone  operated  the 
sawmill  (not  that  be  continued  the  partnership 
business),  and  that  the  net  receipts  therefrom  to 
August  6,  1882,  were  $58.80.  Perhaps  the 
plaintiffs  would  have  been  entitled  to  have  one 
half  of  that  sum  applied  on  the  mortgage  notes 
if  they  had  made  that  claim.  If  so,  the  pre- 
Bumppmi  is  that  tbe  court  would  have  applied 
it.  But  instead  of  daiming  that,  they  asked 
tliat  the  report  be  set  aside  or  recommitted, 
thus  involving  another  trial  before  the  commit- 
tee. Such  a  proceeding  we  think  was  unneces- 
sary, as  the  court  had  before  it  all  the  material 
facts  and  could  have  settled  upon  an  equitable 
basis  the  accounts  between  the  parties  down  to 
the  commencement  of  the  suit. 

But  the  objection  involves  this  further  claim, 
that  Kellogg  is  chargeable  with  the  rents  and 
income  from  the  mortgaged  premises  from  tbe 
commencement  of  Uie  smt  down  to  tbe  date  of 
the  report.  He  is  doubtless  chargeable  for  all 
that  he  received  during  that  time.  But  the 
case  shows  that  Kellogg  sold  his  half  of  the 
joint  property  in  February,  1883,  and  that  dnce 
that  tame  Calhoun  has  been  in  tbe  possession  of 
it.  The  report  expressly  states  that  "  after  the 
conveyance  by  Kellogg  to  Calhoun,  on  the  8th 
day  01  February.  18^,  of  bis  interest  In  tbe 
mul  property  and  woodland,  Kellogg  bad  noth- 
ing to  do  with  the  property  so  conveyed,  nor 
wuh  the  interest  of  the  estate  of  Pierce  in  the 
same."  Nor  can  Kellogg  be  chargeable  on  ac- 
count of  the  occupenCTby  Calhoun,  because, 
after  the  reconveyance  Calhoun  held  possession 
of  tbe  sawmill,  not  as  a  mortgagee,  or  under 
the  mortgagee,  but  as  tenant  in  common.  And 
also  for  toe  further  reason,  as  tbe  report  states, 
that  "  no  account  was  rendered  to  the  commit- 
tee of  tbe  receipts  and  expenditures  by  Cal- 
boan  in  running  the  mill  since  August  6, 1882." 
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And  it  does  not  appear  that  either  party  claimed 
that  any  such  account  should  be  taken.  The 
committee  did  not  err  in  not  doing  what  neither 
party  claimed  that  he  should  do.  The  next 
oueatioD  is  whether  the  court  erred  in  dismias- 
metiie  complaint  against  Calhoan.  Tbe  plain- 
tiffs complam  that  no  account  was  taken  of  the 
profits  received^  either  by  Eello^g  or  Calhoun, 
after  the  sale  to  Calhoun.  We  have  already 
sufficiently' considered  this  claim  so  far  as  it 
concerns  Kellogg.  So  far  as  it  concerns  Cal- 
houn it  requir^further  notice. 

On  the  face  of  the  complaint  Calhoun  was 
propnly  made  a  defendant.  He  was  the  owner 
of  the  notes,  and  as  such  was  Interested  in  the 
relief  sought  by  the  plalntilb.  HoreoTer  it  is 
alleged  that  be  in  common  with  Kellogg  re- 
ceived income  and  profits  from  tbe  partner- 
ship property.  Immediately  after  the  suit  was 
brought  he  reasdgned  tbe  notes  and  mortgages 
to  Kellogg  and  hfM  no  further  interest  in  them; 
and  the  report  of  the  committee  shows  that  he 
received  no  part  of  the  iocome  io  common  with 
Kelloagj;  so  that,  as  the  case  finally  stood,  the 
plaintiffs  had  a  claim  for  an  accounting  by 
Kellogg  of  the  partersbip  business  down  to 
February  8.  1882,  and  after  Uiat  date  a  claim 
against  Calhoun  for  their  share  of  tbe  income 
from  tbe  common  property.  It  will  be  noticed 
that  tlie  two  claims  are  entirely  seiMrate  and 
could  not  properly  be  joined  In  one  action. 
The  plaintms  muht  with  the  same  propriety 
have  joined  the  ^fendants  in  one  suit  on  sev- 
eral promissory  notes  held  against  tbem  respect* 
ively.  Tliat  could  not  have  been  done  under 
tbe  old  practice,  nor  will  it  be  permitted  under 
the  Practice  Act.  That  Act.  ^  13'.  provides 
that  any  person  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  tbe  controversy  or 
an^  part  thereof  adverse  to  the  plaintiff.  In 
this  case  Calhoun  bad  no  interest  in  the  con- 
troversy with  Kellogg,  nor  bad  Kellogg  any  in- 
terest in  the  controversr  with  Calhoun.  And 
80  the  plaintiffs  practically  regarded  it;  for  they 
asked  for  no  judgment  on  the  demurrer,  and 
none  was  in  fact  reixkred.  It  is  a  fair  infor- 
«nce  from  tbe  record  that  they  made  no  claim 
against  Calhoun  before  tbe  committer,  and 
asked  of  the  court  no  judgment  against  bim  on 
the  report.  Indeed,  as  the  pleadings  stood,  his 
case  was  not  before  tbe  committee  at  all.  If 
the  plaintiffs  had  desired  to  pursue  their  claim 
against  him,  the  demurrer  should  have  first 
been  disposed  of,  and  then,  if  tbe  pleadings 
presented  a  proper  case  for  a  committee,  tbe 
parties  could  have  been  heard  before  him. 

There  %$  no  error  in  theju^ment. 

In  this  opinion  the  other  Judges  concurred. 


William  W.  AFPLETON  et  ai. 

V. 

NORWALK  LIBRARY  CORPORATION. 

1.  Where  plaintiff  acreed  to  sell  a  set 
of  boou  to  defendant  for  a  specified 
sam  to  be  paid  in  InstaJlmentai  the 
title  not  to  pass  nntil  that  sum  was 
paid,  with  the  option  to  plaintiff  to  re* 
take  the  property  if  any  Installment  was 
unpaid,  and  on  any  Installment  becx>m- 
ing  due  and  nnpaul,  the  remaining  In- 
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stallments  to  become  immediately  due 
and  payable, — Held,  that  defendant 
could  not  return  the  books  in  dis- 
charge of  thie  contract,  leaving- most  of 
the  IsBtaUmenta  unpaid. 

3.  Held,  alsOf  that  an  offer  to  return  the 
books  was  no  deltoae  to  an  action  for 
the  unpaid  installments. 

(VUriteld  DeoidedHiv4,188Su  FOeA  ,Vmi 

APPEAL  by  plaintiffs  from  a  judgment  of  the 
Court  of  Common  Pleas  in  favor  of  defend- 
ant on  plaintiffs'  demurrer  to  defendant's  an- 
swer .in  an  action  to  recover  a  balance  due  on 
a  contract  to  purchase  certain  books.  Un- 
versed. 

The  contract  on  which  the  action  was 
brought  is  set  out  in  the  opinion. 

The  plaintiffs  in  their  complaint  set  oat  the 
contract,  and  alleged  the  delivery  of  the  books 
and  the  failure  to  pay  ihe  iostallments  as  agreed 
therein,  leaving  a  Duance  of  $76  due  plaintiff^ 
The  answer  admitted  tbe.  receipt  of  the  books 
under  the  contract,  end  that  defendant  has  only 
paid  thereon  the  sum  of  $13  in  advance,  and 
two  installments  of  $6  each.  Tbe  answer  fur- 
ther alleged  that  on  January  20,  1884,  and  be- 
fore tbe  Drin^ng  of  this  suit,  the  defendant  no- 
tified tbe  plamtms  that  it  would  make  no  fur- 
ther payments  unier  said  contract,  bat  would 
deliver  up  to  plaintiffs  said  property  in  as  good 
order  as  when  received,  reasonable  use  and 
wear  thereof  excepted,  and  was  then  and  there, 
and  ever  since  has  been,  and  now  is,  ready  to 
deliver  up  said  property  to  plaintiffs;  but  that 
plaintiffs  have  at  all  times  refused  to  roc«Te  the 
same. 

The  plaintiffs  demurred  to  such  answer,  but 
the  court  held  the  answer  sufficient  and  ren- 
dered judgment  for  defendant,  from  which  tbe 
plaintiffs  appealed. 
Mr.  S.  Warner,  for  plaintiffs,  appellants: 
This  case  is  not  governed  by  Hire  v.  Robert*, 
48  Conn.  367,  and  Loomi*  v.  Bragg,  50  Conn. 
2SB.  In  neither  of  these  cases  was  iben  a  pro- 
vision in  thecontract  that  upon  the  failure  topay 
any  of  the  installments  all  should  become  due. 
Those  contracts  only  provided  that  tbe  seller 
might  retake  tbe  property  m  case  of  failure  to 
pay  tbe  installments. 

Mr.  J.  S.  Seymour,  for  defendant,  appel- 
lee: 

Defendant  has  the  right  to  surrender  tbe 
books  instead  of  continuing  the  payments. 

Hijie  V.  Boberte,  48  Conn.  207;  LomUt  r. 
Brj^g,  50  Conn.  228. 

llie  contract  allows  tbe  right  to  return  tbe 
books  on  the  contingency  of  a  forfeiture  of  tbe 
defendant's  rights  under  the  contract,  and  all 
sums  of  mon^  that  have  been  paid. 

Brown  t.  Hagnee,  63  Me.  578;  BvereWr.  HdU, 
07  He.  407. 

Park,  Ch,  J.,  delivered  fbe  oi^kin  of  tli» 

TOurt: 

This  case  depends  upon  the  construction  to  be 
given  to  a  certain  contract,  entered  into  between 
the  parties,  the  important  nort  of  which  to  be  con- 
sidered is  us  follows:  "  In  consideration  of  tbe 
delivery  of  one  complete  set  nf  the  American 
Cyclopedia  and  Index,  the  undersigned  agrees 
to  pay  D.  Applelon  &  Co.  as  f  (rilows:  on  Miv- 
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eiy  of  the  set  the  sum  of  $12,  and  od  the  first 
day  of  every  other  month  thereafter  the  sum  of 
$6,  until  D.  Appleton  &  Co.  shall  receive  the 
full  sum  of  |90;  it  being  expressly  agreed  that 
the  riffht  of  property  in  said  books  absU  remain 
ia  said  D.  Appleton  &  Co.  until  the  same  are 
wholly  paid  for;  and  in  case  of  failure  to  pay 
any  one  of  said  installments  for  thirty  days 
after  the  same  has  become  due,  all  of  said  iii- 
stallments  remaining  unpaid  shall  immediately 
.become  due  and  payable,  or  the  said  D.  Ap- 
pleton &  Co.  may,  at  their  option,  take  or  cause 
to  be  taken  the  said  books,  either  with  or  with- 
out process  of  law,  from  the  poasesdon  of  the 
said  subscriber,  or  other  representative  to  whom 
he  may  have  delivered  the  same,  without  re- 
course against  said  D.  Appleton  &  Co.  for  any 
money  paid  on  account  therefor;  it  being  ex- 
press^ understood  that  in  the  latter  case  the 
money  ao  paid  on  account  shall  be  for  the  use 
and  wear  of  said  bcoks." 

The  books  were  delivered  and  the  defendant 
paid  a  number  of  installments  according  to  the 
contract;  but  finally  it  ceased  myment,  and 
tendered  the  books  to  the  plaintiffs,  informing 
them  that  it  should  make  no  further  pay- 
ments under  the  contract.  The  plaintiffs  re- 
fosed  to  receive  the  books,  and,  afier  sufficient 
time  had  elapsed  for  all  the  installments  to  be- 
come due  and  payable,  brought  ibis  suit. 

These  facts  are  stated  in  the  defendant's  an- 
swer, and  the  whole  question  is.  Do  they  con- 
stitute a  defense  to  the  plaintiffs'  claim? 

This  contract  is  an  absolute  one.  The  plain- 
tiffs agreed  to  sell  the  books  to  the  defendant 
for  the  sura  of  tSO  to  be  paid  In  installments  at 
certain  spectfled  times.  The  defendant  agreed 
to  pay  that  sum  according  to  the  terms  of  the 
contnct.  There  is  no  conditional  agreement 
here.  It  is  true  that  the  title  to  the  goods  did 
not  pass,  and  could  not  pass  until  the  full  sum 
of  $90  had  been  paid,  but  the  promise  to  pay 
that  sum  was  absolute.  Whence,  then,  comes 
the  defendant's  right  to  return  the  books  in  full 
satisfaction  and  discharge  of  the  contract,  and 
thus  leave  a  great  part  of  the  installments  un- 
paid? 

It  is  said  that  the  plaintiffs  had  the  right,  at 
their  option,  to  retake  the  property  at  any  time 
if  the  defendant  should  fail  to  pay  any  install- 
ment for  a  period  of  thirty  days  after  it  became 
due.  But  Uilsisarightwhichtbeplalntiffshad 
in  ease  the  defendant  should  break  the  contract 
by  nonpayment.  It  gives  the  defendant  no 
right  to  return  the  books.  It  is  true  that  if  this 
was  the  only  remedy  which  the  plaintiffs  had 
under  the  contract  iu>on  nonpayment,  as  was 
the  case  in  Ilitie  v.  Boberti,  48  Conn.  267,  and 
in  Loomit  t.  Bragg,  60  Conn.  228,  the  plaintiffs 
would  have  to  abide  by  it  and  content  tbem- 
aelvea  with  U.  But  this  is  not  their  only  rem- 
edy. The  contract  expressly  further  provides 
that,  in  case  of  sucb  breach,  all  the  remaining 
unpaid  installments  shall  immediately  become 
due  and  payable.  If  they  become  due  and  pay- 
able in  consequence  of  nonpayment,  of  course 
A  suit  could  be  maintained  tor  their  recovery. 

The  plaintiffs  base  their  suit  upon  this  r^ht 
given  them  In  the  contract,  and  we  think  it 
can  be  sustained. 

There  i»  error  in  the  judgment  appealed  from, 
and  it  is  reverted. 

In  this  opinion  the  other  Judges  concurred. 

CORN. 


Francis  BARTLETT  et  at..  Trustees, 

V. 

William  A.  SLATER  et  al.,  Exis. 

1.  Xntarvat  is  not  generally  payable  on  a 
leifaer  until  the  expiration  of  one  year 
from  tne  death  of  the  testator. 

3.  A  bequest  of  a  sum  of  money  in  trust 
to  pay  the  income  thereof,  or  such  por- 
tion thereof  as  the  tmstee  may  deem 
necessary,  to  the  testator^s  grand-daugh- 
ter during  her  natural  lue,  is  not  ma 
annnity. 

8.  The  trustee  is  not  entitled  to  interest 
trom  the  executors  on  snoh  beqaest* 
until  the  end  of  one  year  from  the 
death  of  the  testator,  although  in  an- 
other clanse  of  the  will  the  beqnest  is 
made  payable  to  the  trustee  by  the  exec- 
utors, within  one  vear  after  the  death 
of  the  testator,  at  tne  convenience  of  the 
executors,  and  is  payable  in  stocks  or 
bonds,  or  in  cash. 

(Nonrtob  Decided  August  28.  1885.  Filea  — . 

pASE  reserved. 

yj  Amicable  submission  to  the  superior  court 
on  an  agreed  statement  of  facts,  as  to  whether 
the  trustee  of  a  fund  under  a  will  is  entitled  to 
interest  tiiereon  fnmi  the  death  of  the  testator 
to  its  pavment  to  him  by  the  executors  of  the 
will.  The  case  was  reserved  by  the  superior 
court  for  the  advice  of  this  court. 

The  facts  material  to  the  question  raised  ap- 
pear from  the  opinion. 

Mr.  Francis  Bartlett,  pro  $e. 

Meaar*.  J.  Haleey  and  w.  A.  Briscoe,  for 
defendants. 

Park*  Oh.  J.,  delivered  the  opinion  of  the 

court: 

The  will  of  John  F.  Slater  bequeathed 
the  sum  of  $1,000,000  tobis  son-in-law,  Francis 
Bartlett,  the  plaintiff  in  this  suit,  in  trust  to 
pay  the  income  arising  therefrom,  or  such  por- 
tion thereof  as  he,  the  trustee,  might  consider 
best,  to  the  testator's  grand-daughter,  the 
daughter  of  Mr.  Bartlett,  during  her  natural 
life. 

Id  another  clause  of  the  will  this  bequest  is 
made  payable  to  tiie  trustee,  by  tiie  executors 
of  the  will,  within  one  year  after  the  death  of 
the  testator,  at  the  convenience  of  the  execu- 
tors, and  they  are  authorized  to  pay  it  in  stocks 
or  bonds  belonging  to  the  estate  at  their  cash 
value,  or  in  cash,  as  might  be  preferred. 

The  sole  question  in  the  case  is  whether  the 
trustee  is  entitled  to  interest  on  this  bequest 
from  the  death  Of  the  testator,  or  from  the  end 
of  one  year  thereafter. 

The  general  rule  on  the  eubject  is  thus  stated 
in  Williams  on  Executors:  "  When  no  time  of 
payment  of  the  legacy  is  fixed  by  the  will,  the 
executor  is  allowM  one  year  from  the  death  of 
the  testator  to  ascertain  and  settle  his  affairs; 
at  the  end  of  which  time  the  court,  for  the  sake 
of  general  convenience,  presumes  the  personal 
estate  to  have  been  reduced  to  possession.  Up- 
on that  ground  interest  is  payable  from  that 
time,  unless  some  other  penod  is  fixed  by  the 
will.  Nor  will  interest  be  parable  from  ao 
earlier  date  though  there  is  a  oirecUim  in  the 
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will  to  pay  the  legacy  as  sooo  as  posnble."  2 
Wma.  Exra.  1424.  SeealsoaBecQ.  WUls,466. 
471;  1  Swift,  Dig.  465. 

There  are  some  exceptions  to  this  general 
rule.  One  is  where  a  legacy  is  given  in  satis- 
faction of  a  debt.  Another  is  where  a  legacy 
is  given  to  the  testator's  minor  child,  or  to  one 
to  whom  the  testator  is  in  loco  parentis,  and 
there  is  no  other  provision  for  the  maintenance 
of  the  legatee.  Another  is  where  the  legacy  is 
an  anutufrf ;  and  still  another,  where  ibs  be- 
quest is  of  the  residue  of  the  testator's  estate, 
or  of  some  aliquot  part  thereof,  in  trust  to  pay 
the  interest  or  income  to  the  legatee  for  life, 
with  remainder  over  at  his  death. 

In  all  these  cases  the  rule  is  to  allow  interest 
from  the  death  of  the  testator.  But  no  one  of 
these  exceptions  to  tiie  general  rule  applies  to 
the  case  under  consideration.  It  is  claimed, 
however,  that  the  leeacy,  being  nven  to  a  third 
jwrson  to  pay  the  income  to  the  beneficiary 
during  her  natural  life,  is  in  the  nature  of  an 
annuity,  and  that  so  the  rule  in  relation  to  an- 
nuities should  apply. 

The  language  of  the  bequest  is  as  follows: 
"  To  pay  the  income  arising  therefrom,  or  such 
parts  thereof  as  he  [the  trustee]  may  consider 
best,  and  at  such  time  as  he  sees  fit,  to  my 
grand-daughter  during  her  natural  life."  Tbfs 
Bequest  grants  discretionary  power  to  the  trus- 
tee to  pay  to  the  beneficiary  such  portion  of  the 
income  as  he  may  consider  best.  He  may  pay 
over  the  whole,  or  any  portion  thereof,  or  none 
at  all,  according  to  his  discretion.  The  time 
of  payment,  too,  is  left  wholly  to  the  discretion 
of  the  trustee.  The  bequest  has  but  few  of  the 
elements  of  an  annuity,  which  is  "  a  yearly 
payment  of  a  certain  sum  of  money  granted  to 
another  in  fee,  or  for  life,  or  for  a  terra  of 
years,  charging  the  person  of  the  grantor 
only."   2  Wma.  Exrs.  809. 

In  the  case  of  Bootii  v.  Ammerman,  4  Bradf. 
120,  tibe  court  says:  "The  income  or  interest  of 
a  certain  fund  is  not  an  annuity,  but  simply 
profits  to  be  earned,  and,  although  directed  to 
be  paid  annually,  that  relates  only  to  the  mode 
of  payment,  and  does  not  change  the  character 
of  the  bequest.  In  such  a  case  it  does  not  be- 
come the  duty  of  tbe  executor  to  invest  the 
principal  fund  until  the  end  of  a  year,  and  the 
interest  does  not  become  payable  until  the  end 
of  the  second  year." 

Redfleld  on  Wills,  vol  8, 186,  says:  "Inthe 
case  of  an  annuity  bequeathed,  it  begins  from 
the  death  of  the  testator,  and  the  first  payment 
becomes  due  in  one  year  thereafter;  but  when 
the  interest  or  net  income  of  a  certain  sum  is 

given,  it  will  not  begin  to  run  till  the  end  of 
le  first  year  from  the  death  of  the  testator, 
and  the  first  payment  consequently  becomes 
due  in  two  years  from  that  dale." 

Lord  EldoD.  in  Gih»on  v.  Batt,  7  Ves.  96, 
drew  the  distinction  between  an  annuity  and 
a  legacy  for  life,  which  has  been  cited  in  every 
thoroughly-considered  case  since.  He  says : 
"If  an  annuity  is  given,  the  first  payment  is 
payable  at  the  end  of  the  year  from  the  death; 
but  if  a  legacy  Is  given  for  life,  with  tbe  re- 
mainder over,  no  Interest  is  due  till  the  end  of 
two  years.  It  is  only  the  Interest  of  Ute  legacy; 
and  till  the  legacy  is  payable  there  is  no  fund 
to  produce  interest." 
832 


We  think  it  is  clear  that  the  I^iacy  in  quei- 
tlon  cannot  be  regarded  as  an  aiuniitj. 

The  trustee  further  claims  that  the  clause  in 
the  will  which  declares  that  '*Uie  legacies  as 
aforesaid  are  to  be  paid  within  one  year  from  my 
decease,  at  the  convenience  of  my  executors, 
and  said  executors  are  authorized  to  pay  the 
same  in  stocks  and  bonds  belonging  to  my  es- 
tate at  their  cash  value  or  in  cash  as  may  be 
preferred,"  shows  that  the  testator  intended 
lliat  the  legacy  in  question  should  be  paid  at 
some  period  or  periods  during  the  year,  and 
not  after  the  expiration  of  the  year.  He  thos 
presents  the  point  in  his  brief:  "  The  period  of 
payment  within  the  year  was  to  be  governed 
by  the  convenience  of  the  executors,  and,  as 
bearing  upon  that  convenience,  payment  in  the 
bonds  and  stocks  of  the  testator  was  distinctly 
authorized.  'The  case  as  submitted  shows  that, 
after  payment  of  alt  debts  and  other  legacies, 
there  existed  in  the  hands  of  tbe  executors  in- 
terest-bearing and  dividend-paying  bonds  and 
stocks  largely  in  excess  of  the  sums  necessary 
to  create  the  trust  fund.  Can  it  be  said  that 
the  testator  intended  thai  the  interest  and  in- 
come of  t^ese  stocks  and  bonds  should  be  re- 
tained by  the  executors  and  added  to  theoTrput 
of  the  estate  until  the  last  day  within  the  year 
after  his  death,  and  then  that  the  fund  should 
be  paid  to  the  trustees  in  those  stocks  and  bonds 
or  m  cash?  We  submit  that,  fairly  construed, 
it  indicates  an  intent  that  the  cestui  que  trust 
should  enjoy  the  interest  and  income  of  the 
trust  fund  before  the  expiration  of  the  year." 

Still  the  will  expressly  gave  the  executors  one 
year  after  the  death  of  the  testator  in  which  to 
pay  the  legacy  to  the  trustee.  Payment  on  the 
last  day  or  lost  hour  of  the  year  would  be  with- 
in the  will.  That  payment  may  be  made  at  the 
convenience  of  the  executors  can  make  no  dif- 
ference. Thev  were  to  be  judges  of  their  con- 
venience. Whenever  they  should  make  pay- 
ment within  tbe  yeu-,  it  would  be  presumed 
that  then  was  the  convenient  time  for  payment, 
Tbey  were  only  restricted  to  the  year.  But  the 
will  declares  that  payment  mav  be  made  in 
bonds  and  stocks  at  their  cash  value  at  the  time 
payment  shall  be  made  within  the  year.  The 
bonds  were  interest-paying  bonds,  and  the 
stocks  were  dividend-paying  stocks.  The  cash 
value  of  such  bonds  and  stocks,  at  any  par- 
ticular time,  is  made  up  of  their  value  as  npre- 
senting  principal  or  ca^tal,  and  the  accruing 
Interest  or  dividend.  The  value  thus  varies 
with  the  nearness  or  remoteness  of  the  time 
when  the  next  dividend  will  be  declared  or  the 
next  interest  become  payable.  But  the  will 
takes  no  notice  of  this  enhancement  of  value. 
The  payment  of  $1,000,000  nuy  be  made  in 
their  cash  toIuc  at  the  time  of  such  payment; 
no  more  and  no  less.  And  if  payment  shall  be 
made  in  cash  on  the  last  day  of  the  year  after 
tbe  death  of  the  testator,  the  payment  shall  be 
of  the  sum  of  $1,000,000;  no  more  and  no  less. 
The  will  declares  that  such  payment  in  either 
mode  shall  be  full  payment  of  the  bequest. 
How,  then,  can  interest  beciaimed  by  the  terms 
of  the  will? 

This  would  seem  to  be  a  full  and  complete 
answer  to  tbe  further  claim  of  the  trustee,  that 
a  proper  construction  of  the  bequest  in  questiOD 
shows  it  to  be  a  bequest  for  the  maintenance  of 
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the  grand-daughter  of  the  testator,  and  that  so 
the  oeqoest  carries  interest  from  the  death  of 
the  testotor,  not  bv  presumption  of  law,  but  by 
the  will  itself.  The  answer  is  that,  if  the  trus- 
tee is  right  in  his  claim,  that  the  will  itself 
■abowB  the  bequest  to  be  given  for  the  mainte- 
nance of  the  grand-daughter,  still  the  will  itself 
dechires  that  the  payment  of  |1 ,000,000  in  cash, 
or  in  stocks  and  bonds  at  their  cwh  value,  at 
any  time  within  one  year  from  the  death  of  the 
testator,  shall  be  full  payment  of  the  bequest, — 
not  full  payment  of  the  principal  sum,  leaving 
the  interest  unpaid,  but  full  payment,  principal 
and  interest,  if  there  could  be  any  interest. 
Surely  the  testator  had  the  right  to  say  how 
large  the  bequest  should  be  which  he  left  for 
tiie  maintenance  of  his  grand-daughter,  if  the 
trustee  is  correct  in  his  construction  of  the  will. 
But  Is  he  correct  in  that  constmction?  He 
bases  his  claim  upon  the  word  "best,"  in  the 
bequest.  He  presents  the  point  thus:  "The 
will  provides,  whether  the  ability  of  the  father 
to  furnish  maintenance  for  his  daughter  should 
exist  or  not,  that  some  part  of  the  income  shall, 
-during  the  infancy  of  the  daughter,  as  well  as 
-afterwards,  be  paid  to  that  daughter.  It  is  to 
be  such  portion  as  that  father  shall  consider 
best  Best  for  whom?  Not  best  for  the  trus- 
tee, to  diminish  his  own  natural  liability,  but 
best  for  the  infant.  What  else  could  be  best 
for  such  infant  but  education  and  maintenance? 
But  many  other  things  might  be  best.  It  might 
be  best  to  withhold  rather  than  to  pay. 

Manifestly,  the  great  concern  of  the  testator, 
in  bequeathing  thts  very  larse  eajn  of  money, 
the  interest  oi  which  would  be  $60,000  per 
jear,  was  the  welfare  of  his  young  grand- 
daughter, who  was  just  entering  into  woman- 
hood. There  was  greatly  more  &nger  that  her 
father,  the  trustee,  would  pay  her  too  much  of 
this  vast  income  during  her  minority  than  tbat 
he  would  pay  her  too  little;  and  during  such 
time  it  seems  to  be  clear  that  the  word  "best," 
as  used  by  testator,  had  more  reference  to  with- 
holding the  income  than  to  paying  it.  The 
plain  meaning  is,  pay  her  only  what  you  think 
best.  We  think  the  tnislee  s  construction  of 
the  bequest  is  not  correct. 

We  therefore  advise  ike  Superior  Court  that 
tJte  plaintiff  is  not  entitled  to  intereat  till  the  end 
of  one  year  from  tlie  death  of  the  testator. 

In  this  opinion  the  other  Judges  concurred. 


Ernest  H.  PEABEl 

0. 

Charles  H.  COLE  et  at. 

1.  In  the  case  of  a  commercial  or  trading 
partnership  each  acting  partner  is  a 
general  agent,  and  commercial  paper 
execnted  bj-  one  partner  in  the  name 
of  the  firm,  presumptiTely  binds  the 
flm* 

"2.  In  the  case  of  a  nontrading  partner- 

■hip,  as  one  formed  to  oondact  a  theater^ 
no  ■uch  nreaumption  exists,  and  in  or~ 
der  to  esuiblish  the  liability  of  such  firui 
upon  a  bill  or  note  executed  by  one  of  its 
members  in  its  name,  a  course  of  con- 
duct or  naajfe  or  other  facts  sufficient 
to  ahow  that  such  member  bad  aatiunv 


itj'  from  the  other  member  to  make  it, 
must  appear,  or  that  the  firm  had  rati- 
fied the  act;  and  the  bordw  is  on  the 
holder  of  the  bill  or  note  to  ehowsach 
aathority. 

(Hartford  Dedded  A^iut».lS85.  Filed  ^ 

APPEAL  by  defendant  Cole  from  a  judg- 
ment of  the  Court  of  Common  Pleas  of 
Hartford  County  in  favor  of  plaintifl  in  an  ac- 
tion by  an  indorsee  on  a  note  given  in  a  part- 
nership name.  Reverted. 

The  case  was  tried  in  the  court  below  before 
Calhoun,  J.,  who  found  the  following  facts: 
In  July,  1888.  the  defendants,  Charles  H.  Cole 
and  Inniel  McCarthy,  formed  a  copartnership 
for  the  purpose  of  condocting  the  Capital  The- 
atre in  the  city  of  Hartford.  The  copartner- 
ship was  to  continue  four  years.  The  partner- 
ship agreement  was  by  parol.  The  defendants 
were  equal  partners.  The  defendants  com- 
menced business  early  in  August,  1883,  and 
afterwards  on  the  24th  day  of  August,  1883,  the 
defendant  McCarthy  borrowed  of  his  father,  J. 
B.  McCarthy,  $700,  for  which  he  gave  the  note 
in  suit. 

The  weekly  expenses  of  Uie  theatre  were 
about  $8fiO.  For  a  time  each  partner  paid  bills 
as  they  were  presented,  but  no  amount  of  capi- 
tal stock  was  agreed  upon,  nor  was  any  sum 
paid  in  as  such  by  either  of  the  partners,  Mc- 
Carthy advanced  about  $666  in  the  payment  of 
bills,  and  Cole  about  $8,300. 

McCarthy  was  an  actor,  and  performed  on 
the  stage,  and  was  worth  in  cash,  when  the  co- 
partnership was  formed,  about  $700  or  $800, 
and  this  was  known  to  Cole.  Cole  had  been  a 
theatrical  manager  and  was  a  man  of  some 
means.  He  resided  in  Bridgeport,  Connecticut. 

Neither  partner  had  any  express  authority  to 
execute  notes  in  the  llrm  name,  and  the  note  in 
suit  was  the  only  one  ^ven  in  the  firm  name. 
Cole  did  not  know  tbat  this  note  had  been  given 
until  the  plaintiff  had  purchased  it,  nor  did  he 
know  that  his  partner  had  borrowed  monejr  of 
J.  B.  McCarthy.  When  this  note  was  given 
the  firm  owed  about  $900  for  chairs.  There 
was  no  evidence  to  show  that  the  money  bor- 
rowed by  McCarthy  was  applied  for  copartner- 
ship purposes,  nor  in  what  way  it  was  used  by 
him. 

The  plaintiff  bought  this'  note  of  J.  B.  Mc- 
Carthy, the  father,  for  $700,  November  20, 
1883,  and  it  was  indorsed  by  said  McCarthy  to 
the  plaintiff.  About  ten  days  before  Novem- 
ber 20,  1888,  J.  B.  McCarthy  applied  to  the 
plaintiff  for  a  loan  on  the  note.  This  the  plain- 
tiff refused.  Afterwards  on  the  same  day  the 
plidntiff  inquired  of  the  defendant  McCarmy  if 
the  note  was  good,  telling  him  that  his  father 
wished  to  borrow  money  on  it.  McCarthy  told 
the  plaintiff  that  the  note  was  all  right  and  was 
a  firm  note.  Trusting  to  this  statement  the 
plaintiff  bought  the  note  of  the  payee  as  before 
stated. 

After  J.  B.  McCarthy  applied  for  a  loan  on 
the  note,  and  before  November  20,  1683,  the 
plaintiff  saw  Cole,  but  made  no  inquiry  of  him 
respecting  the  note.  This  failure  to  inquire  of 
Cole  did  not  arise  from  a  belief  that  such  an 
inquiry  would  result  in  finding  the  note  invalid, 
and  the  plaintiff  bad  no  express  notice  of  any 
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defect  in  the  oote.  The  plaintiff  puichaaed  the 
Dote  in  good  faith,  without  notice  of  any  de- 
fect therein. 

The  plaintiff  knew  that  this  note  waa  in  the 
handwriting  of  Daniel  McCarthv,  and  of  the 
relation  between  him  and  J.  B.  McCarthy,  and 
the  nature  of  the  business  carried  on  by  Cole  & 
McCarthy,  and  that  Cole  was  the  only  one  of 
the  partners  of  any  pecuniary  respondbility. 
The  plaintiff  had  occaslonaUy  loanea  money  to 
the  firm  to  pay  bills,  before  November  20, 1B8S, 
at  the  request  of  the  defendants'  manager.  The 
largest  sum  so  loaned  waa  $70.  Ezc^  in  one 
instance  these  loans  were  made  by  cashing 
Cote's  checks. 

Upon  these  facts  the  defendant  Cole  claimed 
as  matter  of  law,  (1)  that  the  defendant  Mc- 
Carthy had  no  authority  to  execute  the  note  in 
suit ;  (2)  that  the  plaintiff  was  not  a  bona  fide 
bolder  of  tfae  same,  and  that  he  had  both  express 
and  implied  notice  that  the  note  wasafraud  on 
the  defendant  Cole. 

The  court  overruled  these  claims  and  rendered 
judgment  for  the  plaintiff  against  botb  of  the 
defendants  for  the  amount  of  the  note.  The 
defendant  Cole  appealed  to  this  court. 

Mem».  Georee  G.  Sill  and  Henry  S. 
Sanford,  for  defendant  Cole,  appellant: 

Partners  engaged  in  the  following  various 
pursuits  and  professions  have  been  held  as  non- 
trading  firms:  h.iiOTDey&(Hedley7.  Bainbri^e, 
8  Q.  B.  816  ;  Levy  v.  Pyrus,  Car.  &  M.  45a;  For- 
tier  V.  Maekreth,  L.  R.  2  Exch.  168:  Garland 
V.  Jacomb,  28  L.  T.  N.  8.  877;  Smith  v.  Sloan, 
87  Wis.  285) ;  doctors  iOrotthwait  v.  Bom,  1 
Humph.  28;  LewU  v.  Rilly,  1  Q.  B.  849);  tav- 
emers  {Cocke  v.  Branch  Bank,  3  Ala.  175) ; 
farmers  or  planters  (Oreetmlade  v.  Bower,  1  M. 
&  R.  640;  8.  6'.  7  Barn.  &  C.  635;  Eimbro  v. 
Bullitt,  22  How.  287  (83  U.  8.  bk.  16,  L.  ed. 
817) ;  Prince  v.  Oravf<rrd,  50  Miss.  844 ;  Jft- 
Crary  v.  Slaughter.  58  Ala.  280;  Davitv.  Rich- 
ardfon,  45  Miss.  499) ;  miners  (Dickinson  v. 
Valpy,  10  Bam.  &  C.  128  ;  Judge  v.  BrasxceU, 
13  Bush.  (Ky.)  67;  Rickett»  v.  Bennett,  4  C.  B. 
686;  Bult  v.  M»rrell,  12  Ad.  &  El.  745);  mil- 
lers {Lanier  v.  MeCabe,  2  Fla.  32  ;  Graves  v. 
Kellenberger,  51  Ind.  66) ;  in  establishing  and 
carrying  on  water  works  (Broughton  v.  Jlfon- 
ehetter  A  8.  Water  Warka,  8  Bam.  &  Aid.  1); 
gas  works  {Brataak  v.  Bobertt,  8  Bing.  968) ; 
publishing  {Pooley  v,  Whitmore,  10  Heisk.  6291; 
sugar  refining  {Lirinmton  v,  Roosevelt,  4  Johns. 
261);  owningaship(TFiKtam«v.  T'Aomos,  8  Esp. 
18);  digging  tunnels  (Gray  v.  Ward,  18  111.  82); 
laundry  (A'eale  v.  Turton,  4  Bing.  149);  livery- 
men (Levi  V.  Latham,  18  N.  C.  S09);  stevnlorcs 
(Benedict  t.  Tfiompaon,  88  La.  Ann.  196) ; 
brokers  (Third  A'at.  Bank  v.  Snjfder,  10  Mo, 
App.  211);  stage  coach  owners  (TTo/eottT.  Can- 
field,  8  Conn.  194). 

To  render  one  liable  as  a  partner  on  a  prom- 
issory note,  made  by  one  partner  in  the  firm 
name,  it  must  appear  that  it  was  made  in  part- 
nership business  and  for  purposes  of  the  part- 
nership. 

Dittt  y.  Lonsdale.  49  Ind.  m. 

The  rule  which  authorizes  one  member  of  a 
partnership  to  bind  the  firm  by  commercial 
paper  is  only  applicable  to  business  of  a  trad- 
ing or  commercial  nature,  or  to  the  ordinary 
business  of  buying  or  selling  for  a  profit.  It 
has  no  application  to  partnerships  formed  for 


aiplcultural  purposes  or  others  of  a  dmilar 

Ulery  v.  Oiwrieh,  67  ni.  581 ;  Hunt  t.  Cilop^, 
6  Lans.  189. 

One  partner  in  a  nontrading  firm  cannot  bind 
his  coiMTtner  by  a  bill  or  note,  drawn,  accepted, 
or  inaorsed  by  him  in  the  firm  name,  even 
though  it  be  for  a  debt  of  the  firm,  unless  either 
he  has  express  authority  thnefor  from  faia  co- 
partner, or  the  giving  of  sudh  instruments  fa. 
necessary  to  the  carrying  on  of  the  partnership 
business,  or  is  usual  in  similar  paitnenhips; 
and  the  burden  is  upon  the  party  suing  on  such 
note  or  bill,  to  prove  such  autboii^,  necesBity^ 
or  usage. 

Smith  V.  mean,  87  Wis.  386. 

Thk  fact  that  a  partnership  is  engaged  in  * 
particular  trade  being  known,  is  sufficient  no- 
tice to  third  persons  of  the  limitationB  which 
the  nature  and  customs  of  that  trade  placeupon 
the  power  of  each  partner;  and  third  persons- 
dealing  with  a  partner,  in  matters  outside  the 
scope  of  its  usual  business,  to  charge  tbe  firm 
therein,  must  show  him  to  have  possessed  spe- 
cial authori^  so  to  act. 

Pars.  Partn.  p.  99. 

Meeara.  Samuel  F.  Jonea  and  Ziewis  E> 
Stanton,  for  plaintiff,  appellee: 

A  partnership  note  is  conclusirely  presumed 
to  be  for  partnership  purposes  until  the  con- 
trary is  shown.  The  making  and  offering 
such  a  note  is  nothing  more  than  a  representa- 
tion that  the  money  is  wanted  for  the  use  of 
the  company,  and  as  they  confide  in  the  indi- 
vidual they  will  be  hound  by  his  acts. 

Etheridgey.  Binney,  9  Pick.  274,  275.  See- 
also  Carrier  v.  Cameron,  81  Mich.  378;  LittM  v. 
Fitch,  11  Mich.  526;  Barrett  v.  Sicann,  17  He. 
180;  LeBoyv.  Johnmn,  2  Pet.  197  (S7  U.  S.  bk. 
7,  L.  ed.  896.) 

The  above  is  true  altiiough  tbe  partnership- 
be  limited  to  a  particular  business,  such  as  con- 
tracts to  build  sections  of  a  particular  railroad. 

Holmet  V.  Barter,  39  Me.  157. 

The  partnership  being  admitted,  tbe  pre- 
sumption of  law  is  that  a  note  made  by  one 
partner  in  the  name  of  tbe  firm  was  given  in 
the  regular  course  of  partnership  dealing,  until 
the  contrary  is  shown  on  the  part  of  the  de- 
fendants. 

^Boty  V.  Bate*.  llJohns.  646. 

Limitations  upon  tbe  authority  of  one  part- 
ner to  represent  his  coi>artner8  may  also  be  im- 
posed by  tbe  nature  and  usages  of  particular 
trades.  The  fact  that  a  partnership  is  engaged 
in  a  particular  trade  being  known,  is  sufficient 
notice  to  third  persons  of  the  limitationa  which 
the  nature  and  customs  of  that  trade  place 
upon  the  power  of  each  partner,  etc. 

Pars.  F^rtn.  marg.  90,  notey. 

Partners  may,  when  it  is  their  custom  to  bor- 
row money,  beixmnd  by  firm  note  (Lea  v.  Ouiee, 
13  8mede8  &  M.  656);  so  of  partners  in  tfae 
business  of  farming  and  coopering  {McGregor 
y.  Cleveland,  5  Wend.  475);  so  also  of  partners 
for  tiie  mere  purpose  of  selling  territory  for 
the  enjoyment  of  a  particular  patent  ri^t 
(Barrett  v.  Flint,  46Vt.44). 

Even  in  a  nontrading  partnership  the  power 
does  exist  if  there  be  either  necessity  or  usage- 
for  it,  as  shown  by  the  practice  of  the  firm. 

Davia  V.  RiehardMU,  46  Miss.  608;  Gray  v. 
Ward,  18IU.82. 
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It  is  binding  if  it  is  according  to  the  usual 
coarse  of  tbeir  business. 

LiHngiion  t.  Boo$erelt,  4  Johns.  379,  note. 

A  partaenhtp,  the  object  oi  which  vas  to  get 
oat  nimber  and  bring  it  to  market,  had  an 
agent  who  gsve  seTeral  notes  to  workmen  for 
labor  and  aerrices.  Held,  that  the  notes  were 
binding. 

Tappan  v.  BaHey,  4  Met.  S39. 

Even  if  one  partner  has  no  right  as  against 
his  aipaitner  to  make  or  issue  a  firm  n^,  or 
tf  he  misapplies  the  proceeds,  yet  the  note  is 
Unding  in  the  bands  of  a  third  person  who  is 
^norant  of  the  defect  or  fraud. 

Mix  V.  Miitsy,  28  Conn.  180, 190;  MoriaHyy. 
Baiiey,  46Conn.  JS93;  S.  Y.  Firement  J-ns.  Co.  v. 
Bennett,  5  Conn.  579;  &odgett  v.  We^d,  119 
Mass.  315,  220;  Hayieard  v.  French,  12  Gray, 
458,  457;  Onondaga  Go.  Bank  v.  De  Pay,  17 
Wend.  47. 

When  the  partner  offers  the  note  in  Oie  usual 
rourse  of  the  businem  there  is  the  requisite  au- 
thority, and  his  misapplication  of  the  funds  or 
fraud  constitutes  no  defense. 

WintMp  V.  Bank  of  U.  S.  5  Pet.  529,  56a-565 
OO  U.  8.  bk.  8,  L.  ed.  216, 328,  229);  Onondaga 
Oo.  Banky.  De  Pujf,  17  Wend.  47. 

Loomls,  J.,  delivered  the  opinion  of  the 
»urt: 

The  question  involved  in  this  case  is,  whether 
me  member  of  a  copartnership  formed  for  the 
purpose  of  conducting  a  theatre  in  Hartford, 
xmld,  under  the  circumstances  mentioned  in 
^e  finding,  bind  the  other  member  by  execut- 
iiu  ft  negotiable  pnnnisBory  note  in  the  name 
nihe  firm  for  money  borrowed. 

The  finding  in  terms  excludes  all  express  au- 
hority  of  the  other  partner,  and  even  all  know- 
edge  of  the  matter  on  his  part;  so  that  any 
»ncluaion  that  the  note  is  the  note  of  the  firm 
"Bttier  than  of  the  member  executing  it,  must 
leceasaiily  rest  on  an  antboritv  to  be  implied. 
Snt  here  again  the  facts  found  bo  circumscribe 
be  range  of  inquiry  as  to  exclude  all  the  or- 
lioary  sources  of  such  authority. 

The  circumstances  from  which  au  authority 
nay  be  implied  are  identical  with  those  in- 
volved in  a  question  of  ordinary  agency,  for 
!acb  partner  is  regarded  aathe  accremted  agent 
>f  the  rest. 

In  many  cases  the  decisive  fact  is  found  in 
he  costomary  course  ot  de^ng,  but  not  so 
Kre,  for  it  is  found  that  the  note  in  question 
ffas  the  only  note  ever  given  in  the  name  of 
he  firm.  The  copartncarship  first  commeDced 
)uainess  in  August,  1888,  and  on  the  24th  of 
he  aame  month  the  note  in  suit  was  given. 
Phere  was  therefore  verr  little  time  for  a  course 
>f  conduct  or  usage  of  any  sort  to  grow  up, 
riving  any  apparent  authorf^. 

The  finding  traces  the  money  borrowed  only 
nto  the  hands  of  McCarthy,  the  partner  who 
igned  the  firm  name,  and  no  fact  appears 
ihowing  directlv  or  presumptively  that  the  act 
iras  necessary  fen*  any  ;of  the  purposes  of  the 
Mutnership. 

The  only  remaining  source  from  wfaicb  an 
lutboTt^  may  be  derived  by  implication  must 
IS  songnt  Id  the  nature  and  scope  of  the  part- 
tership,  and  in  the  nature  of  the  act.  And 
wre,  u  we  examine  the  legal  principles  that 
ire  api^icable.  It  will  be  found  not  only  that 
mnr. 


all  such  Implication  is  wanting,  but  that  the 
presumption  is  directly  against  the  authority 
assumed.  The  weight  of  authority  in  the 
United  States  and  the  uniform  tenor  of  the  au- 
thorities in  England  will  be  found  to  establish 
a  controlling  distinction  in  respect  to  implied 
authoritjy  between  commercial  or  trading  and 
nontrading  partnerships.  Story,  Partu.  6ui  ed. 
§  102,  a;  1  Lind.  Partn.  4th  ed.  by  Ewell,  p.  266, 
and  note  1  and  cases  there  cited;  1  Coll.  Partn. 
648, 658;  Met  Cont.  121,  and  cases  cited  in  the 
notes. 

In  a  commercial  partnership  each  acting 
partner  is  its  general  agent,  witii  implied  au- 
thority to  act  for  the  firm  in  all  matters  within 
the  scope  of  its  business,  and  the  presumption 
of  law  Is  that  uU  commercial  paper  which  bears 
the  signature  of  the  firm,  executed  by  one  of 
the  partners,  is  the  paper  of  the  partnership, 
for  the  reaaon  that  the  giving  oi  such  notea 
wonld  be  within  the  usual  courseof  mercantile 
transactions. 

But  when  wepass  to  nontrading  partnerships 
the  doctrine  of  general  agency  does  not  apply, 
and  tliere  is  no  presumption  of  authority  to  sup- 
I>ort  the  act  of  one  partner.  Hence,  in  order  to 
subject  the  firm  upon  a  bill  or  note  executed 
by  one  partner  in  its  name,  a  course  of  con- 
duct, or  usage,  or  other  facta  sufficient  to  war- 
rant the  conclusion  that  the  acting  partner  had 
been  invested  by  his  copartners  with  the  requi- 
site authority,  must  appear,  or  that  the  firm 
has  ratified  tbeactby  receiving  the  benefit  of  it. 

That  the  partnership  in  question  belongs  to 
the  nontradmg  class  seems  so  obvious  as  to 
need  no  dlscumon.  The  brief  in  behalf  of  the 
defendant  Cole  cites  many  cases,  and  gives  a 
long  list  of  pursuits  and  professloos  which  those 
cas^  estabush  as  of  the  nontrndtn|;  class,  and 
although  the  omdact  of  a  theatre  is  not  there 
mentioned,  yet  the  analogies  manifestly  include 
it. 

To  show  the  existence  of  the  distinction  con- 
tended for  and  its  application,  we  select  from  a 
multitude  of  authorities  the  following  in  addi- 
tion to  those  previously  referred  to: 

In  Judge  v.  Brampdl,  13  Bush  (Ky.).  67,  the 
defendants  were  partners  under  an  agreement 
to  engage  in  mining  business  upon  lands  then 
leaaedor  which  might  be  thereafter  acquired. 
One  of  the  meml)ers  of  the  firm  purchased, 
without  the  others'  consent,  and  took  convey- 
ances of  mining  land  In  the  name  of  the  firm, ' 
and  gave  the  bills  of  the  firm  therefor.  In  an 
action  by  the  payee  of  the  bills  against  the  firm, 
a  defense  was  nude  by  the  other  partners  that 
the  purchase  was  without  tbeir  consent  or 
ratification,  and  in  the  plea  they  renounced  all 
claim  to  the  lands  purchased.  The  court  held 
that  the  firm  was  not  liable  on  the  bills,  saying 
that  the  power  of  one  partner  to  bind  his  co- 
partners rests  (done  on  the  us^e  of  merchants, 
and  does  not  amount  to  a  rule  of  law  in  any 
other  than  commercial  partnerships.  In  non- 
commercial partnerships  one  who  seeks  to  hold 
the  firm  bound  upon  a  contract  made  by  a 
single  member,  must  be  able  to  show  either  ex- 
press authority,  or  that  sach  is  the  customary 
us^  of  the  particular  branch  of  bunness  in 
which  the  firm  is  engaged,  or  such  facts  as  will 
warrant  the  conclu^on  that  the  partner  had 
been  invested  by  his  copartners  with  the  requi- 
site authority. 
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In  JXkOfy  t.  Ann^K^,  S  Q.  6.  816,  the  de- 
fflDdatttB  were  sttorneys  in  partnersbip,  and  one 
of  l^e  partners  gave  a  note  in  the  name  of  the 
f  rm  to  the  plaintiffs  for  the  balance  of  advance- 

moiitM  niiide  to  one  pariner  who  was  (iclin^  in 
ln  li;ilf  of  the  firm;  tlie  atlviiiict  s  wi-n'  U>  lie  laid 
out  on  jnorlgajre  by  flu'  linn,  /yn/  Dciirnan. 
O/i.  J.,  in  giving  the  opiniim  s;(iii;  "Xo  lioiihl 
a  debt  was  due  from  tbt:  lirm; '  but  it  dues  uut 
follow  that  one  pertaer  bad  wiAhori^  to  give  a 
promissory  note  far  ftu.t  debt,  nrtaera  in 
trade  have  authority,  as  r^rds  third  persons, 
to  bind  the  firm  by  bills  of  exchange,  for  it  is 
the  usual  course  of  mercantile  transactions  so 
to  do;  and  this  aiithoritv  is  b\  llic  i  u>.lnrri  anil 
law  of  merchants,  whicli  is  purl  of  ibe  general 
law  of  the  land.  But  tbe  same  reason  does  not 
apply  to  other  partnerships.  There  is  no  cus- 
tom or  usa^e  that  attorneys  F^hoidd  be  parlies  to 
negotiable  inRtruments;  nor  is  it  necessary  for 
the  purposes  of  their  business.  *  *  *  Upon  the 
whole  we  think  that  the  implied  sammty  is 
coiifint'd  to  iiarlncrs  in  trade." 

hi  lii'-h;,.^.u,  V.  V(Ui,>i.  10  Barn.  &C.  12H,  iho 
plaiuliff  was  an  indorsee  for  value  of  a  bill  of 
exchange  drawn  and  accepted  in  the  name  of 
ft  mining  pattnership  by  order  of  its  regular  di 
rectors.  It  was  held  incumbent  on  the  plain- 
tiff to  prove  that  the  directors  had  authority  to 
bind  the  company,  and  thai,  it  W!is  necessary 
for  the  purpose  of  earrying  on  the  liu-iiuss  nf 
the  company,  or  usual  for  other  similar  mining 
companies  to  draw  or  accept  bills  of  exchange. 
Opinions  were  given  by  Lord  Tenterden,  Gh. 
J.,  and  Judge*  Bailey,  Littledale,  and  Parke, 
and  the  same  distinction  was  made  as  in  other 
cases  between  finding  and  nontiadiug  partner- 
shipe.  Bee  abo  €h«tndaa»  t.  jOmhrp.  7  Bam. 
&  C.  685. 

In  Len/  V.  P}iiu-.  tried  befow  Baron  Alder- 
son,  1  Car.  &  M.  4o;j,  it  was  betd,  that  "if  a 
bill  of  exchange  or  i^muiawny  note  be  drau  ii. 
accepted,  or  fodoraed.  by  one  of  two  p(  rsoiis 

who  are  partners  in  a  business  which  is  not  a 
trade  («.  //.  iis  altomeys),  in  the  name  of  flic 
firm,  •  *  *  ihe  phiirjiifr  inusi  give  evidence  of 
the  authority  of  the  oiIht  pitrlTirr  Jo  riraw.  ac- 
cept, or  indorse  in  the  name  of  the  tirm;  but  in 
the  caise  of  a  commercial  firm  this  is  not  neces- 
sary, as  there  is  a  general  authority."  See  also 
Richards  v.  Bennett,  1  Bam.  &  C.  223;  0^ 
land  V.  Jacumb.  L.  R.  8  Exch.  218. 

In  SmM  V.  Slrpin,  37  Wis.  38S,  Ibe  court,  by 
Lyon,  ./.,  after  nn  able  and  exhaustiTe  review 
of  the  aulhorities,  adopted  thefollowine  propo- 
sition as  fully  sustained:  '■W(;  gather  from  all 
the  authorities  that  the  distinction  between  a 
trading  and  non trading  pntnenliip,  in  respect 
to  tbe  power  of  a  partner  to  btad  hu  copartner 
by  negotiable  inslmmcnls,  is  not  limited  lo  a 
mere  presumption  of  sii<  )i  uuthority  in  one  case 
and  the  absence  of  such  preynni]ition  in  the 
oilier,  as  the  learned  eoiinsi>l  for  the  plaintiU' 
argued;  but  we  think,  and  must  ."^o  hold,  thiit 
one  partner  in  a  nootrading  partnership  cannot 
bind  his  copartner  by  bill  or  note,  drawn,  ac- 
cepted, or  iadoraed  by  him  in  the  name  of  tbe 
firm,  not  even  for  a  debt  which  the  firm  owes, 
unless  he  have  express  authority  therefor  from 
his  copartner,  or  unless  the  giving  of  such  in* 
stnimeiits  is  necessary  to  the  carrymg  on  of  the 
firm  busiiics>.  or  is  usual  in  similar  partner- 
ships; and  the  burden  is  upon  the  holder  of  the  1 


note,  who  sues  upcm  it,  tope 

necessity,  or  usage." 

In  Ul^  V.  Gtnrich,  57  D 
ship  was  for  farming  purpo 
suit  was  given  by  one  in  tin 
for  money  borrowed.  It  w; 
trailing  tirm,  and  the  sau: 
:iilopi)'il  as  in  the  cases  prev 

in  Hunt  v.  Cliapin,  6  Lai 

MiUoV  "f-'  gi^Dg  ^  ^ 
wbiefa  authorizes  one  moDl 
ship  to  bind  the  firm  is  only 
ness  of  a  trading  nature,  aw 
to  ])artnerships  for  agricul 
others  of  a  similar  eharaett 
bro  V.  BuUett,  22  How.  2-^6  I 
ed.  3131  :  Qravet  v.  KelUn 
Third  Nat.  Bank  v.  Snyder, 

In  Chalmers'  "Digest  of  i 
Exchange,  Promissory  No 
2d  e'l.  pp.  68,  60,  the  folk 
arc  laid  down  as  well-settit 
A  pariner  in  a  trading  firm 
thority  to  bind  the  lirm  by  t 
or  accepting  bills  in  the  tirn 
ship  porpoaeB;  and  if  the 
hands  of  a  holder  for  value 
presumption  of  authority  bet 
it  is  immaterial  whether  it  i 
nersbip  purposes  or  not.  a 
in  a  iioiiirading  partnership 
authority  to  render  his  cc 
MCTing  'bills  in  the  partnc 
bolder  must  show  autfa(»il 
sible." 

^lany  more  authorities 
might  "be  cited,  but  these  w 
that  the  distinction  relied  u] 
ported  I.M.1I1  in  EuLdand  t 
States.  While  we  feel  eons 
distinctiou  between  the  two 
ship  so  faraa  the  pnKUwM 
the  want  of  it  is  coQceniea, 
necessary  for  the  purposes  o 
(jiiite  reasonable,  to  carry  il 
;is  Lo  deny  absolutely,  as  soi 
the  right  to  recover  on  a  m 
trading  firm,  fur  money  bor 
and  appropriated  to  it^  uaow 
in  payment  of  its  debts.  8 
note  Uie  tait  of  liability  refi 
another  iriilcb  is  equiTsIent 
(MUffT  KmX,  in  bis  chapter  01 
8,  7lh  ed.  p.  44.  omits  the 
"trading"  and  "nontradiui 
dislinetion  between  parimr 
the  power  of  one  partner  ti 
]>end  on  the  single  test  of 
the  business  in  connection 
matter  of  the  contract. 

This  rule  was  adopted  in 
1  Humph.  23,  where  it  was 
ner  in  the  praciiec  of  iiiedic 
ihe  firm  by  drawing  a  bill  o 
raise  money,  lM.'!  a;i-e  it  was  i 
of  the  partnership  business, 
different  name  the  raai.^ 
is  between  partners  in  MM 
occupation. 

Afterwanls  the  same  coi 
Pru)!fi!/ v.  \S'liitii'"re.  10  Hei 
able  am  1  elaborate  opinion  ht 
of  a  partnership  firm  at 


less. 
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to  a  bona  fide  bolder  of  negotiable  paper  witb- 
out  notice,  upon  a  note  indorsed  in  lis  name  by 
a  member  for  bis  own  benefit,  would  depend 
npcm  tbe  natine  of  tbe  bosiiuaB,  the  usage  of 
trade,  and  the  coane  of  dealing  of  the  particu- 
lar Ann.  It  was  also  held  that  where  the  nature 
of  the  partnerBhip  is  such  that  it  may  or  may 
not  be  proper  to  deal  in  negotiable  instruments 
(as  in  uiat  case,  which  was  a  publishing  com- 
pany), it  was  error  in  the  circuit  judge  to  charge 
without  qualification  that  the  firm  was  liable  if 
tbe  bolder  received  tbe  note  before  matari^  in 
tbe  due  coarse  of  trade  and  without  notice. 
We  think  tbe  same  principle  under  the  drcum- 
stances  of  tbe  case  at  bar  made  it  error  in  the 
court  below  to  bold  tbe  firm  liable.  This  court 
hitherto  has  bad  no  occasion  to  give  prominence 
to  the  distinction  under  discussion.  The  nature 
of  the  partnership  business  has,  however,  been 
made  a  ground  for  a  ttresumption  and  a  test  of 
liability. 

In  Waleott  t.  Canfietd,  8  Conn.  194,  the  de- 
fendants were  partners  in  running  a  line  of 
stages  from  Hartford  to  Albany  and  back.  One 
of  the  partners  by  an  adverti'sement  promised 
to  transport  passengers  and  leave  them  at 
Albany  in  a  specified  time,  upon  which  agree- 
ment the  suit  was  based.  The  advertisement, 
bdng  Uie  act  of  one  partner,  was  held  not  even 
admisrible  in  evidence  against  the  firm  without 
previously  establishing  the  authority  of  that 
one  to  bind  the  others.  Hosmer,  Ck.  J.,  in  de- 
livering tbe  opinion,  on  p.  198,  said:  "A  co- 
partnership formed  to  transport  passengers  and 
their  baggage  in  a  stage  does  not  authorize  one 
of  tbe  partners  to  bind  the  firm  by  an  agree- 
ment that  be  will  convey  a  person  a  certain 
distance  within  a  specifled  time.  Unless  he 
bad  special  authority  he  could  only  obligate 
himself  by  a  contract  not  within  the  scope  of 
tbe  connection,  and  not  his  partners,  who  bad 
never  expressly  or  impliedly  assented."  The 
subject-matter  of  the  contract  was  different 
from  the  case  at  bar,  but  it  seems  even  more 
closdy  connected  with  the  scope  of  the  busi- 
ness tban  tbe  giving  of  the  note  in  suit. 

Many^  authorities  lay  down  the  unqualified 
proposition  as  if  it  was  applicable  to  all  part- 
nerships, that  if  one  partner  raises  money  on  a 
negotiable  bill  or  note  signed  or  indorsed  in  the 
name  of  the  firm  and  which  comes  into  the 
hands  of  a  bojiaflde  purchaser,  the  partoersbip 
is  bound,  although  it  was  in  fact  for  the  indi- 
vidual use  of  tbe  acting  partner;  the  doctrine 
is  so  stated  in  substance  by  this  court  in  N.  T. 
Firemen  Ins.  Co.  v.  Bennett,  6  Conn.  574. 

The  case  shows  that  the  partnership  was  a 
commercial  one.  We  do  not  say,  however,  that 
public  convenience  does  not  demand  the  same 
rule  in  the  case  of  noncommercial  partnerships, 
where  tbe  holder  was  not  adTieed  of  tbe  nature 
of  the  partnership  and  its  course  of  dealing  or  of 
other  circumstances  to  put  him  on  inouiry,  and 
where  tbe  circumstances  would  justify  tbe  be- 
lief that  be  was  dealing  with  the  partnership. 
We  may  well  leave  this  for  future  considera- 
tion; for  upon  tbe  facts  found  we  think  tbe 
plaintiff's  right  was  impaired  by  reason  of 
what  he  knew  in  connection  with  the  circum- 
stances. We  do  not  forget  that  tbe  court  be- 
low in  terms  found  that  the  plaintiff  purchased 
the  note  in  good  faith  without  notice  of  any 
defect.  This  of  course  means  simply  that  there 
ocnrn. 


was  no  actual  bad  faith  and  no  actual  notice, 
and  as  matter  of  fact  it  is  final;  but  at  tbe 
same  time  the  court  found  epecial  facts  as 
to  the  idaintlff's  knowledge  and  action  which 
we  must  also  condder,  and  if  we  find  ocm- 
stnictive  noti(%  or  constructive  fraud  tbe 
law  must  prevsdl.  The  plaintiff  as  holder  must 
stand  affected  by  the  nature  of  tbe  partnership, 
of  which  he  was  fully  advised.  He  purchased 
the  note  in  the  face  of  the  presumption  that  it 
was  tmauthorized.  To  show  the  general  nature 
of  the  facts  which  courts  have  held  to  be  con- 
structive notice,  we  die  a  few  cases. 

In  LinnggUm  v.  Booted,  4  Jt^ns.  278.  A 
and  B  fonned  a  copartnership  under  the  style 
of  A  &  Co.  in  tbe  business  of  sugar  refining, 
and  so  advertised  in  the  newspapers.  B  after- 
wards, without  tbe  knowledge  of  A,  bought  a 
quantity  of  brandy,  for  which  he  gave  a  note 
indorsed  by  him  with  the  name  of  the  firm. 
Tbe  plaintfff,  who  was  an  indorsee  of  the  note, 
took  the  newspapers  in  which  the  firm's  busi- 
ness was  advertised.  Kent,  Ch.  J.,  after  com- 
menting on  certain  facts  tending  to  show  that 
the  plamtiff  knew  that  the  purchase  of  tbe 
brandy  was  not  a  partnership  concern,  pro- 
ceeded to  lay  down  these  principles:  "But  if 
the  plaintiff  did  not  in  fact  know  that  the  pur- 
chase was  made  by  C.  I.  Roosevelt  on  his  own 
account  and  actetf  under  the  mistaken  impres- 
sion that  it  was  a  partnership  purchase,  still 
the  firm  were  not  bound  by  the  indorsement, 
because  tbe  facts  disclosed  amounted  to  con- 
structive notice  or  notice  in  law.  *  *  •  When 
a  person  deals  with  one  of  the  partners  in  a 
matter  not  within  the  scope  of  thepartnetriilp. 
the  intendment  of  the  law  will  be  mat  he  deals 
with  him  on  bis  private  account,  notwithstand- 
ing the  partner  may  give  the  partnership  name, 
unless  there  be  circumstances  to  destroy  that 
presumption.  'If, '  says  Lord  Eldon  (8  Vea.  644), 
'under  uie  circumstances,  tbe  person  taking  the 
paper  can  be  considered  as  being  advertised 
that  it  was  not  intended  to  be  a  partnership 
proceeding,  the  partner^ip  is  not  bound.' 
Public  notice  of  the  object  of  a  copartnership, 
tbe  declared  and  habitual  business  carried  on, 
tbe  store,  the  counting  house,  tbe  sign,  etc., 
are  the  usual  and  rcsular  indicia  by  which  the 
nature  and  extent  of  a  partnership  are  to  be  as- 
ceitained.  When  the  business  of  a  partnership 
is  thus  defined  and  publicly  declared,  and  the 
company  do  not  depart  from  that  particular 
business  nor  appear  to  the  world  in  any  other 
light  &an  the  one  thus  exhibited,  one  of  the 
partners  cannot  make  a  valid  partnership  en- 
gagement on  any  otlier  than  a  partnership  ac- 
count. »  *  »  When  the  public  have  the  usual 
means  of  knowledge  given  them,  and  no  means 
have  been  suffered  by  tbe  partnership  to  mis- 
lead them,  every  man  is  presumed  to  know  the 
extent  of  the  partnership  with  whose  members 
be  deals." 

In  1  CoUyer  on  Partnership,  650,  it  is  said  that 
"a  note  ^ven  by  one  partner  in  the  partnership 
name,  within  the  scope  of  the  partnership,  is 
binding  upon  tbe  firm,  but  the  payee  is  bound 
to  know  whether  it  is  within  the  scope  of  bis 
apparent  authority,  and  if  it  is  in  excess  thereof 
the  firm  is  not  responsible." 

In  Cocke  v.  Branch  Bank,  8  Ala.  176.  tbe  note 
in  suit  was  signed  in  tbe  partnership  name  of 
J.  F.  &  W.  Cocke,  who  were  partnos  in  keep- 
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ing  a  tavern.  It  was  executed  bj  J.  F.  Cocke, 
and  payable  to  Lea  &  Langdcm  for  thetr  accom- 
modation, without  the  knowledge  of  the  other 
partner,  Woodson  CJocke.  No  actual  know- 
ledge of  the  circumBtances  was  shown  on  the 
part  of  the  bank,  which  sued  as  indoraee,  but 
It  was  assumed  to  have  been  the  du^  of  the 
bank  tomakeinquiry.  Goldthw^te,  J.,  in  de- 
livering the  opinioQ  said  (p.  180):  "The  law 
presumes  that  the  bank,  if  it  inquired  at  all  into 
the  partnerablp  of  ibe  defendants,  must  have 
recdved  information  that  they  were  not  part- 
ners in  a  mercantile  trade,  but  only  in  the  busi- 
ness of  tavern  keeping.  This  ascertained,  it 
took  the  note  at  its  penJ,  and  must  have  relied 
on  the  faith  of  the  indorsers."  It  was  held 
that  Woodson  Cocke,  the  partner  who  had  no 
knowledge  of  the  transaction,  was  not  liable. 

In  the  case  at  bar  the  plalntiif  had  full  and 
actual  knowledge  of  the  nature  of  the  partner- 
diip,  and  the  law  attributed  to  him  knowledge 
also  that  one  partner  could  not  bind  the  other 
by  bill  or  note  without  authority ;  and  knowing, 
as  he  did,  that  the  note  had  been  written  and 
'signed  by  McCarthy,  who  was  irresponsible, 
and  that  if  he  purcbased  it.  it  would  be  upon 
the  credit  of  Cole  alone,  and  haviajf  also  actual 
knowledge  of  a  course  of  dealing  which  avoided 
McCarthy  and  pointed  to  Cole  alone  as  the 
financial  representative  of  the  firm,  it  seems  to 
us  the  plaintiff  took  the  note  at  his  peril.  It 
was  very  strange  for  the  plaintiff  to  inquire  of 
the  one  who  bad  used  the  firm  name  if  it  was 
the  note  of  tbe  firm,  and  omit  entirely,  when 
he  had  ample  and  easy  opportunity,  to  inquire 
of  tbe  other  partner  on  wnose  sole  credit  he  de- 
pended; but  the  court  has  found  tbat  the  failure 
to  inquire  of  Cole  was  not  owing  to  a  belief 
tbat  inquiry  would  result  in  finding  tbe  note  in- 
valid, and  this  we  must  accept  as  true.  Ordi- 
narily such  a  findinf;  would  save  the  rights  of  a 
holder  in  good  faith  of  negotiable  paper,  but 
the  great  difficult  in  tbe  present  case  is,  tbat 
the  note  was  purchased  with  constructive  ncrtice 
that  it  was  not  within  the  apparent  scope  of  the 
partnership  business  and  jnimafaefe  was  not 
tbe  note  of  the  firm;  and  the  actual  course  of 
business,  so  far  as  it  was  known  to  the  plaintiff, 
tended  to  increase  rather  than  allay  tbe  sus- 
picion of  a  want  of  authority. 

But  the  plaintiff  contends  that  the  judgment 
in  his  tAvor  cannot  be  disturbed  because  tbe 
burden  of  proof  was  on  the  defendant  On 
this  general  subject  of  the  burden  of  proof 
most  of  tbe  authorities  cited  in  another  connec- 
tion to  show  the  distinction  between  tbe  two 
classes  of  partnerships,  and  many  others  that 
we  might  cite,  assert  most  positively  tbat  In  the 
case  of  noncommercial  partnasbipa  the  burden 
is  on  the  bolder  of  the  note.  Bat  we  concede 
that  many  cases  can  be  found  which  in  terms 
would  seem  to  place  the  burden  on  the  defend- 
ant. In  some  of  these  cases  the  parteerships 
were  in  fact  commercial,  as  in  the  case  of  Fiuer 
V.  Jordan,  44  Miss.  388. 

In  Dotpv.  Bate*,  11  Johns.  544,  Piatt,  J., 
giving  the  opinion,  said:  "The  partnership 
being  admitted,  tbe  presumption  of  lav  Is  that 
a  note  made  by  one  partner  in  the  name  of  the 
firm,  was  given  in  the  regular  course  of  pan- 
nersbip  dealings,  until  tbe  cootruy  is  shown  on 
tbe  part  of  the  defendants."  Tlie  case  is  so 
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brief  in  the  report  that  we  cannot  see  cteai^ 
what  was  involved  in  the  admbsioo  of  di 
paitner^p  which  fumiabed  the  baria  for  Ik 

presumption.  It  incidentally  appears  in  tbe4i 
scription  of  tiie  firm  tbat  its  bu^ess  was  ti^ 
ning,  currying,  and  shoemakin^.  This  danti 
less  Involved  the  buying  of  hides,  bark,  m 
materials  for  tanning,  and  the  sale  of  leatka 
and  shoes.  The  basis  of  the  presumption 
doubtless  the  apparent  scope  of  the  boaintm 
laBotmetT.  /Wfer,88He.  157,  tbe  headB* 
omits  ao  important  aualiflcatton.  TheproptJ 
tion  laid  down  by  the  court  is  that  "when  tl( 
contract  is  made  in  the  name  of  tbe  firm  il  «| 
prima  facie  bind  the  firm,  unless  it  ia  vUrc  dl 
business  of  the  firm."  The  headnote  omiu  th 
last  clause. 

The  case  of  Carrier  v.  Oameron^  81  Mick 
873,  was  relied  upon  by  the  plaintiff  to  sboi 
that  tbe  burden  was  on  tbe  defeodanL  I 
terms  it  so  holds;  but  a  txief  analysis  H 
show  tbat  it  Is  not  inconsistent  with  our  pad 
tion  in  this  case,  and  will  suggest  a  mode  4 
reconciling  many  apparently  conflicting  can 
There  was  nothmg  at  all  iu  the  case  to 
tbe  nature  of  the  partnership  and  tbe  ;4aiiuift 
knowledge  of  it.  Graves,  vh.  J.,  in  givincdi 
opinion,  stated  tbe  question  as  follows:  "  Wii 
the  plaintiff  below  required,  in  order  to  mti 
out  a  prima  fade  case,  to  show  at  tbe  ooMt 
that  Carrier  had  express  authority  to  saki 
notes  generally,  or  else  to  show  either  that  tli 
copartnerdiip  was  one  of  tbe  class  in  reqieeta 
which  such  authority  is  presumed,  or  that  ii 
course  of  business  bad  been  such  as  to  imjik 
authority,  or  that  the  sgning  by  Carrier  M 
been  approved  or  ratified?"  The  qnestioo  ■mm 
answered  in  the  negative  upon  the  aothoritrtf 
Littdi  V.  ntcJi,  11  Mich.  525. 

It  is  to  be  noticed  tbat  tbe  question  vas » 
ply  as  to  the  burden  of  proof  after  the 
pfutnership  was  admitted  and  before  the  natat 
orclassofthepartnersbipappeued.  That  ban 
the  position  of  the  case,  the  court  well  icBiaital 
that  "it  was  not  needful  for  tbe  plaintiff,  t?Hf 
positive  averment  or  positive  proof,  loaQ^ti* 
a  defense  which,  in  virtue  of  a  general  piuaas 
tion,  would  be  intended  not  to  exist.  He  cam 
not  be  required  to  go  into  particular  proof  «i 
such  a  point  until  some  proof  should  ^>pearii 
contravention  of  tbe  presumption." 

In  this  statement  of  tbe  law  we  folly  coacx. 
but  It  is  not  applicable  to  the  facts  in  tbe  a« 
at  bar,  because  the  controlling  fact  in  the  pi» 
osition  is  wanting;  proof  in  contravestioa  « 
tbe  presumption  which  at  the  outset  was  li 
favor  of  the  plaintiff,  had  appeared  and  had » 
suited  in  the  finding  of  the  opposing  facta;  m 
it  is  significant  that  all  the  ftctswbic^af 
above  question  impliedly  concedes  to  be  »■ 
ficient  to  overcome  tbe  presumption  irfenedH 
are  distinctly  found,  namely,  that  tbeiewMM' 
express  authority  to  make  notes  generally  or  la 
give  this  note;  that  the  partnership  was  of  di 
nontrading  class,  in  respect  to  which  ao  «■ 
tfaority  can  be  implied;  that  there  ms  no  count 
of  business  that  could  im[^  authority;  w 
that  the  giving  of  this  note  had  never  been  rati- 
fied or  approved  by  Cole.  Whatever  prooni*- 
tion,  therefore,  there  might  have  been  id  fii»« 
of  the  plaintiff  at  tbe  outset  had  been  f«^ 
overcome,  and  if  there  exists  any  fnrtlKr  dci 
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from  whicb  an  authority  might  be  implied, 
the  plaintiff  must  show  it  or  lose  his  case. 

It  is  manifest  that  in  the  Hichig^  case,  as  in- 
deed all  the  cases  treating  of  the  burden  of 
proof  in  suits  on  notes  alleged  to  have  been  exe- 
cuted by  partnershipa,  an  illegitimate  use  has 
been  made  of  the  term  "burden  of  proof." 
Properly  it  is  applied  only  to  a  party  affirming 
some  fact  essential  to  the  support  of  his  case. 
Thus  used  it  never  shifts  from  side  to  side  dur- 
ing the  trial.  Loosely  used,  as  in  the  cases  re- 
ferred to,  it  is  confounded  with  the  weight  of 
evidence,  a  very  different  thing,  which  often 
shifts  from  one  ude  to  the  other  as  facta  and 
presnmptiona  appear  and  are  overcome,  and  Id 
this  indiscriminate  use  of  the  term  "burden  of 
proof,"  much  of  the  apparent  conflict  in  the 
cases  has  its  origin.  For,  after  all,  the  test  of 
the  burden  of  proof  is  very  simple,  and  so  is 
the  question  of  the  weight  of  evidence,  and 
there  is  no  contrariety  in  the  principle  adopted 
by  the  authorities.  lo  the  light  of  principle 
we  think  it  may  be  demonstrated  that  the  posi- 
tion of  the  plaintiff  is  untenable.  A  partnerahip 
has  been  sued  on  a  note  executed  in  its  name. 
Upon  the  trial  the  note  is  produced  by  tbe  plain- 
tiff and  the  first  question  is,  Was  it  the  note  of 
the  firm?  The  plaintiff  takes  the  afSnnative  of 
this  issue,  l)ecau8e  if  no  evidence  is  offered  on 
either  side  he  must  fail.  He  tias  then  the  bur- 
den of  proof,  and  it  remains  on  liim  and  does 
not  pass  at  all  to  the  defendant.  But  suppose, 
now,  it  is  shown  or  admitted  that  the  partner- 
ship alleged  exists,  and  that  one  of  the  firm 
executed  and  delivered  the  note  In  its  name. 
By  virtue  of  the  general  presumption  that  au- 
thority was  given  Dy  the  [uu'tnersbip,  the  plain- 
tiff is  eatitira  to  recover,  if  nothing  further  ap- 
peaxa,  because  the  weight  of  evideww  is  on  his 
ride.  But  suppose  the  defendants  take  their 
tain,  and  prove  the  identical  facts  here  found — 
that  there  was  no  authority,  general  or  special, 
given;  Qo  ratification  of  the  act;  no  course  of 
dealing  to  imply  anthoritv;  and  furthermore 
that  the  partnership  was  of  a  class  from  which 
no  authority  can  be  implied.  Is  the  plaintiff 
now  eatitled  to  a  verdict?  Has  he  proved  that 
the  note  was  the  note  of  the  firm?  Surely  not. 
What  then  is  left  on  whicb  to  rest  hia  case? 
The  prepondeiance  of  evidence  is  not  with  him. 
The  burden  upon  him  to  show  that  it  was  a 

rrtner^p  note  has  not  now  been  met.  But 
is  said  that  there  is  a  realm  of  inquiry  not 
touched  by  either  party;  that  is,  that  it  was  not 
shown  whether  or  not  the  partnersbip  had  the 
benefit  of  the  conrideratioo  of  the  note.  If 
such  a  foot  appeared,  we  concede,  for  the  pur- 
poses of  this  case,  that  it  would  tend  to  show 
that  the  note  was  tbe  note  of  tbe  firm.  But  if  an 
authority  could  not  be  implied  as  the  case  stood 
before,  can  it  now  be  implied?  The  case 
stands  precisely  as  before.  There  can  be  no 
change  in  the  weight  of  tbe  evidence  because 
nothing  has  been  added,  and  the  claim  of  the 
plaintiff  would'  seem  to  he  reduced  to  tbe  ab- 
Bordity  tlut  he  is  to  have  the  same  benefit  from 
an  unproved  fact  as  from  one  proved. 

TTure  wu  error  in  the  judgment  complained 
cf,  and  a»  against  the  dtfendant  Oote  it  w  re- 
terted  and  a  new  trial  ordered. 

In  this  opinion  the  other  Judges  concurred, 
except  Gruserv     who  dissented. 
coMir. 


Darius  STEVENS  et  al. 
». 

Borough  of  DANBORT. 

Under  a  law  authorizing  a  borough  to 
take  land  by  proceedloM  of  condem- 
nation, to  aupplr  itself  with  water, 
the  boroiiB:h»  after  the  appraisal  of 
damages  for  the  land,  hmm  therii^t,  be- 
fore taking  poesession,  to  almadon  tbe 
proceediiura ;  and  the  owner  after 
such  aban<^nmentewinot  recover  the 
damages  so  appraised,  nor  his  counsel 
fees  and  expenses  in  tbe  proceedings,  in 
an  action  against  the  borough. 

(Pairfleld  Decided  May  i,  188&.  FUed  ,1886.> 

CASE  reserved.    Judgment  for  dtfendant  ad- 

Action  to  recover  damages  assessed  in  tbe 
plaintiffs'  favor  for  land  claimed  to  have  been 
taken  by  the  defendant  borough  for  the  con- 
struction of  public  waterworks. 

The  focts  were  found  hy  the  court  below. 
Those  material  to  tbe  questKms  raised  and  de- 
cided in  this  court  fully  appear  from  the  opin- 
ion. 

Meaara.  Im  D.  Browater and  B.  A.  Houyh, 

forplaintiffs: 

noceedings  for  the  condemnation  of  private 
property  for  public  use  may  be  abandoned  any 
time  before  consummation  without  rendering 
the  municipality  liable  to  pay  the  damages  as- 
sessed, but  after  consumtnation  the  right  of 
withdrawal  is  lost  and  tbe  municipality  is  liable 
for  the  land  assessed. 

Mills,  £m.  Dom.  §  812,  etad  cases  cited. 

Section  4  of  the  Water  Act  of  the  Borough 
of  Danbury  makes  the  record  of  the  report  of 
the  appraisers  the  clerk  of  the  superior  court 
a  final  adjustment.  The  report,  being  unap- 
pealed  from,  is  a  judgment  final  and  absolute 
upon  all  the  parties. 

Nealv.  Pittsburgh  A  C.  B.  R.  Co.  81  Pa.  19; 
Philadelphia  v.J}yer,ilF&.m;  Beatey.  PUnn. 
R.  R.  Co.  86  Pa.  509;  Peoj^  v.  Synteuae  Gammon 
Gmwfil,  78  N.  Y.  56;  Harrit^n  v.  County 
Comra.  22  Pick.  268;  Drury  v.  Botton,  101  Uass. 
489. 

Cases  on  the  subject  of  Eminent  Domain 
which  define  what  "  the  taking*'  is  which  con- 
cludes the  parties  are  found  in  Pierce  on  Kail- 
wag,  pp  171, 173, 209, 810;  2DU1.  Hun.Corp. 

Owes  ooBceming  tiie  apfnopriatlon  of  water 
should  be  more  strictly  construed  aininst  tbe 
municipality  than  either  of  tbe  two  foregtnng 
classes,  for  it  is  more  difficult  to  ascertain  when 
the  manual  or  physical  taking  occurs  in  tbe 
case  of  water  rights,  and  in  the  laying  out  of 
streets  the  assessments  are  to  those  directly  in- 
terested in  the  local  improvement. 

In  the  Maryland  case  of  Graff  v.  Mayor,  10 
Md.  644,  wuch  holds  that  tbe  mnnicipiditr 
can  discontinue  after  the  award  Is  conflnned, 
the  charter  only  gave  the  city  "the  use,  estate, 
and  interest  in  the  water  on  payment  of  tbe 
valuation."  The  case  of  Staeey  v.  Vt.  Cent.  R. 
B.Co.m  Vt.  80,  is  similar. 

In  Martiny.  Mayor,  1  Hill,  546,  norraorthad 
ttecn  filed,  and  Ibe  filing  and  confirming  were 
r^arded  as  aynonymenaor  of  equal  l^al  effect. 
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In  the  Ohio  cases,  State  v.  Oin.  &  Ind.  R.  E.  Co. 
17  Ohio  St.  108,  and  Dayton  ^W.R.S.  Co.  v. 
MarahaU,  11  Ohio  Bt  497,  the  proceedings  were 
abandoned  before  confirmation. 

In  North  Mo.  B.  B.  Co.  v.  Laddand.  25  Mo. 
616,  it  was  held  that,  as  the  statute  required 
that  the  courts  should  enter  judement  and  make 
an  order  vesting  the  fee-simple  title  and  no 
such  judgment  or  order  had  been  made,  it  was 
not  too  late  to  abandon  the  proceedings. 

In  Moriarty  v.  Mason,  47  Conn.  486,  the  filing 
of  the  report  was  held  conclusive. 

See  also  WOb  v.  Boek^f  HiU,  31  Conn.  468. 

In  Canon  v.  Hartjford,  48  Conn,  68,  there  was 
no  final  action  and  no  final  adjustment  was 
proved  or  claimed. 

If  the  defendant  is  not  liable  for  the  damages 
assessed,  plaiotiflsareentitledto  theexpensesin- 
curred  by  the  defendant's  application  and  with- 

N&rih  Mo.  B.  B.  Co.  v.  Lackland,  26  Mo.  616; 
Leim  v.  Bt.  LtmU  A 1.  M.  B.  B.  2  Mo .  App. 
105;  ^feT..BiM,44Mo.  116. 

Costs  will  include  all  costs  of  case  and  coun- 

Mills.  Em.  Dom.  g  811;  Black  v.  Mayor,  60 

Md.  285. 

Mr.  D.  B.  Booth,  with  Metara.  W.  Burke 
and  6.  Stoddard*  for  defendant: 

In  England  it  is  conceded  Uiat  when  a  corpo- 
ration has  elected  to  take  land,  and  has  g^ven 
notice  to  the  owner  to  treat  or  submit  to  ar- 
bitration, such  owner  can  compel  payment  of 
the  awani. 

King  v.  GommiMioncra,  4  Bam.  &  Ad.  885, 
note;  King  V.  HunfftrfoTd  Market  Co.  Id.  827; 
Stone  V.  Comtnercial  Jt.  Co.  i  Hyl.  &  C.  122; 
Ihuinej/  V.  iynn  d  Ely  R.  Co.  16  L.  J.  (N.  8.) 
Eq.  283;  Walker  v.  Eaatem  CounUa  R.  Co.  6 
Hare.  594;  Hodges.  RaUw.  L.  170, 174;  Gear  v. 
Dubuque  A  S.  C.  R.  B.  Co.  30  Iowa,  538,  528; 
North  Mo.  B.  B.  Go.  v.  L<Kkland,  25  Mo.  515, 
528;  8taeeyv.Vt.Cent.R.B.Co.^Yt.m,47. 

In  some  jurisdictions  the  final  fixing  the 
location  Is  conclusive. 

Shaw  T.  Charte^own,  8  Allen.  688;  Pinkerton 
T.  Botton  A  A.  B.  R.  Co.  109  Mass.  627;  Otd 
Colony  R.  B.Co.  v.  Miller,  126  Mass.  1;  dough 
V.  Unitt/,  18  N.  H.  75;  Smart  v.  Portsmouth  <* 
C.  fi.ACb.20N.H.283;  Morris  A  B.  B.  B.  Co. 
V.  Blair,  1  Stock.  685. 

In  other  Jurisdictions  the  final  determtoation 
of  the  damages  is  controlling. 

Need  V.  mtaburgh  A  C.  S.  B.  Co.  81  Fa.  19; 
Philadelphia  v.  Dyer,  41  Pa.  468;  Beale  v.  Penn- 
mlvania  R.  R.  Co.  86  Pa.  509;  Hudson  River  R. 

B.  Go.  V.  Outtsater,  8  Sandf.  689;  Re  MilitOiry 
Parade  Ground.  60  N.  Y.  819;  Re  Bhin^teek  A 

C.  B.  B.  Go.  67  N.  Y.  342;  Pe^  v.  SyraeuM 
Common  GouncU,  78  N.  Y.  56;  Dayton  A  W.  B. 
B.Co.  V.  MarthaU,  11  Ohio  St.  497. 

la  other  jurisdicdons  the  rule  Is  that  the 
corporation  can  withdraw  and  abandon  Its  pro- 
ceedings at  any  time  before  payment  of  the 
damages. 

StaeeyY.  Vt.Cent.  B.  B.  Go.  37  Vt.  89;  Balti- 
more A  S.  B.  B.  Go.  V.  Ne^,  10  How.  895 
f61  U.  S.  bk.  18.  L.  ed.  496);  Garrison  v. 
Nm  York,  21  Wall.  304  (88  U.  B.  bk.  23, 
L.  ed.  614);  Oraff  v.  Mayor,  10  Md.  544; 
StaU  V.  ffraww,  19  Md.  851;  Mayor  of  BalU- 
morev.  Musgrave.Aa^A.^IZ;  St.LouiaAS.  E. 
B.  B.  Co.  T.  Teton,  68  IlL  144;  Chicago  r.  Bar- 


Wan.  80111.482;  State  v.  OindnnaU  A  I.  R.  U, 
Co.  17  Ohio  St.  103;  Gear  v.  DuintqtuASCi, 
R.  Go.  30  Iowa.  533:  North  Mo.  R.  B.  Co.y.  IjkM 
land,  35  Mo.  615;  State  v.  Svg.Ai  Mo.  11^ 
Leistey.  St.  LmtisAI.  M.  B.R.Ch.  3  Mo.  Am 
106;  Rogers  v.  A.  Cha/ties,  8  Mo.  K^.  45;  A 
Washington  Park  Comrt.  66  N.  Y.  144;  SmM 
V.  New  Haven  A  N.  Co.  14  C<Hin.  155:  Batt 
v.  Harrall,  19  Conn.  151;  Carmm  v.  ffar^m 
48  Conn.  68;  2  Dill.  Mun.  Corp.  474.  fli 
Field,  Corp.  §  448,  and  notes. 

Unless  there  is  some  qjedal  statotoiT  esitt 
ment  tothat  effect(astliere  isnotin  tlnseM 
the  payment  of  the  value  of  theluid  cannati 
compelled,  unttl  the  title  vests  in  the  oofpn 
tion. 

Burrowfhs  v.  Hmaatonie  B.  R.Oa.lS  Cam 

182. 

The  change  of  the  title  is  the  ooirdalina 
the  right  to  receive  pay.  1 

»^ V.  Vt.  Gmt.  a.  2M 
ton  V.  Grand  Ov^  B.  B.  Oo.  8  How.  {Wm 
340;  Bonaparte  v.  Cam.  A  Amboy  R  R.Q> 
Bald.  C.  C.  206;  SietcaH  v.  Raymond  S.R(k 
7  Smedes  &  M.  568;  Field,  Corp.  g  448,  i»)te  I 

The  act  does  not  state  when  —  that  is. 
what  stage  of  the  proceedings — the  title  d 
vest  in  ^e  borons^.   By  our  dccisioBs  tls 
title  cannot  vest  until  the  deposit  or  pavnKsl 
of  the  damages. 

Hav>tey  v.  SarraU,  19  Ccmn.  161;  Tldd,  Cim% 
§  448,  and  note  1. 

The  language  of  the  Act  4)  rfearij  isd 
cates  that  such  payment  or  deposit  i»  opnmi 
with  the  defendant,  and  for  its  boiefit.  Cm 
tain  it  is  that  no  claim  can  be  made  thai  ih 
title  psssed  to  the  defendant  before  8iidia(!ti<& 

BalUmore  A  8.  B.  B.  Oo.  Nam,  10  Boc 
899  (51 U.  8.  bk.  18,  L.  ed.  495);  Norrit  v.  Jbfir. 
44  Md.  598. 

There  being  no  pfavnical  occupatioo  of  tkt 
land  or  dispossession  of  the  owners,  and  no  pt; 
ment  of  damages,  there  has  been  no  "t$ka{ 
by  the  defenduit. 

Sedg.  Stat.  &  Const.  L.  2d  ed.  p.  4H  ikX"> 
and  authorities  cited. 

Orftn^r,  J.,  delivered  the  opinion  of  tkl 

court: 

By  a  resolution  of  the  General  Aaseo^ 
passed  in  1860  and  added  to  in  IMS. 
Borough  of  Danbury  was  empowered  to  «tyy^; 
itself  with  water  by  purchashig  or  by  tanfj 
for  the  purpose  any  stream  of  wster.  wtftf 
privileges,  or  lands  necessatr  or  cooveoiait 
the  purpose,  within  or  wiuiout  the  linte  ■ 
the  borough;  with  a  providon  tat  Hbeu^ 
ment  of  the  value  of  any  property  taken  ocbff- 
wise  than  by  purchase,  and  for  payment  to  d« 
owner  of  the  property  so  taken. 

Under  this  resolution  the  boroort.  at  a 
meeting  held  on  the  16th  day  of  Jo^, 
voted  to  procure  a  supply  water  for  the 
of  the  borough  "from  a  stream  numitf^i 
the  residence  of  Samuel  Gregoiy."  tk 
36th  of  September  of  that  year  the  Mnmc^tn^ 
chased  of  Oregory  certain  lands  thiongk  wm 
the  stream  ran,  and  wliich  woe  bebw  e«t^ 
lands  and  a  water  privilege  (m  the  ssae  <ieM 
belonging  to  the  plalntifb.  Hie  Isndi 
purchasra  of  Gregory  with  tiie  inteotkwtrf  cn»- 
Btructing  a  dam  thereon  across  the  Mra 
making  a  pond  orreservtriTf  whkdi  would  katt 
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tet  the  water  back  upon  and  have  destroyed  the 
aaU  privilege  of  the  plunti^.  Under  tbereso- 
iatioD  before  mentioned  the  water  commis- 
noDerB  of  the  borough,  not  being  able  to  agree 
Hith  the  plaintiffs  as  to  the  compensation  to  be 
made  them  for  the  taking  of  their  n^l  privi- 
and  lands,  appHed  to  a  Judge  of  the  su- 
perior court  for  ue  appdntment  of  appraisers 
to  assess  the  dama^  Appraisers  were  ap- 
pointed and  a  heanng  was  had  before  them, 
both  parties  being  present,  and  tbej  made  their 
report,  assessing  the  damages  at  |3,000.  This 
report  was  duly  recorded  in  the  records  of  the 
Saperior  Court  for  Fairfield  County,  and  the 
proceedings  were  in  all  respects  accoraiag  to  the 
proridons  of  the  resolution  in  such  a  case.  On 
the  3dtb  of  June,  1881,  the  boroufrti  at  a  legal 
meeting  voted  to  rescind  the  vote  of  July  16, 
1880,  and  nothing  further  was  done  with  regard 
to  the  taking  of  the  plaintiffs'  land  and  privi- 
lege, and  the  ^,000  assessed  as  damages  for 
Ike  taking  was  not  paid.  Notice  of  this  action 
of  the  borough  was  given  to  the  pl^ntiffs,  and 
they  afterwards  sold  to  otiier  parties  and  con- 
veyed by  warranty  two  parcels  of  the  land 
vhkii  the  borough  had  proposed  to  take.  The 
^aintiffs  now  sue  the  borough  to  recover  the 
98,000  assessed  in  their  favor. 

It  is  found  that  the  defendant  never  took 
actual  possession  of  the  lands  in  question,  or  of 
tfie  mill  privilege,  or  in  any  manner  occupied 
them  or  interfered  with  their  occupancy  by  the 
plaintifb.  Had  it  in  theory  taken  possesrion  or 
by  what  it  did  become  the  owner  of  the  prop- 
erty, so  that  it  was  bound  to  pay  the  assessed 
value  to  the  plaintiffs? 

The  resolution  of  the  General  Assembly  em- 
powers the  water  commissioners  of  the  borough 
to  "purchase,  and  take  conveyances,  in  the 
name  of  the  borough,  of  all  lands,  property,  or 
privileges  necessary  or  convenleut  for  the  pur- 
poses of  the  act;  to  hold  in  sufficient  quantity 
the  water  of  any  stream,  either  within  or  with- 
out said  borough,  by  the  construction  of  dams 
across  the  same;  to  enter  upon  any  lands  near 
such  proposed  dams  and  procure  earth,  atones, 
or  other  materials  for  the  construction  and 
maintenance  thereof,  and  to  make  suitable 
wasteway B  for  the  surplus  water  of  such  stream ; 
to  change  the  location  of  any  road  or  passway 
which  may  be  covered  by  the  waters  of  any 
reservoir  so  formed,  andtake  land  therefor;  and 
to  enter  upon  and  make  use  of  the  ground  or 
soil  of  any  railroad,  street,  highway,  or  private 
way,  or  public  or  private  grounds,  and  lay,  con- 
BbwA,  'and  maintain  all  necessary  pipes  and 
aqnedni^" 

Another  section  of  tiie  resolution  provides  as 
follows:  "  Said  b(Hroiu;h  shall  be  liable  to  pay 
all  the  damages  that  shall  be  sustained  by  any 
person,  persons,  or  corporation  by  the  taking 
of  any  land  or  estate  as  aforesaid,  or  by  thecon- 
stniction  or  laying  of  any  reservoir,  pipes,  aque- 
ducts, oc  other  works,  for  the  purposes  of  this 
act  And  if  at  any  time  it  diall  appear  that 
any  damage  has  occurred  or  may  be  likely  to 
occur  to  any  person,  persons,  or  corporation  by 
reason  of  ti^ng  or  using  their  land  or  estate 
tot  the  purposes  of  this  act,  or  in  the  construc- 
tion of  8^  waterworks,  and  the  said  board  of 
commissioners  cannot  agree  with  the  owners  of 
such  property  as  to  the  amount  of  compensa- 
tion or  damages  tolbe  "paid  to  them,  then  such 
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compensation  or  damages  may  be  assessed  by 

three  disinterested  persons  under  oath,  to  be  ap- 
pointed by  a  judge  of  the  superior  court  on  ap- 
plication of  either  party,  notice  to  be  given  of 
such  application  as  directed  by  such  judge. 
*  *  *  Which  said  wpraisers  shall  report  their 
doings,  embracing  the  amount  of  their  assess- 
ment, to  the  clerk  ot  the  Superior  Court  for 
Fairfield  County,  to  be  by  him  recorded;  and 
thereupon  such  assessment  shall  be  taken  and 
held  to  be  a  final  adjustment  of  said  compensa- 
tion and  damages  between  said  parties,  and 
payment  thereof  or  deposit  of  the  same  with 
the  county  treasurer  to  the  use  of  such  owner 
or  owners  shall  release  said  borough  from  lia< 
biiity  to  any  further  claim  for  compensation  or 
damages," 

There  is  here,  it  will  be  seen,  no  provision 
that  the  amount  assessed  shall  constitute  adebt 
which  may  be  recovered  of  the  borough  by  the 
owner  of  the  property  proposed  to  be  taken. 
The  amount  is  fixed  by  the  proceedings  as  the 
sum  to  be  paid  if  the  land  is  taken,  and  its  nay- 
ment  is  clearly  a  condition  precedent  of  the 
right  to  take  it.  The  mere  incipient  or  theoreti- 
cal taking  is  really  only  a  proposed  taking. 
This  is  manifest  from  the  use  of  the  word  "take" 
ia  the  resolution  in  relation  to  lands  taken  for 
the  laying  of  pipes,  where  the  proposed  taking, 
upon  which  the  proceedings  for  the  assessment 
are  had,  is  a  very  different  thing  from  the  act- 
ual entry  upon  and  digging  up  ot  the  land  for 
the  laying  of  the  pipes. 

We  conclude  therefore  that  the  borough,  after 
the  assessment,  had  still  the  right  to  abandon 
the  idea  of  taking  the  land,  ancfthe  whole  pro- 
ject If  it  deemed  best;  and  that  the  only  security 
the  owner  of  the  property  had  was  in  the  ne- 
cessity of  the  borough  making  payment  before 
the  land  was  actually  taken. 

There  may  be  a  hardship  in  compelling  a 
land  or  mill-site  owner  to  bold  his  property  in 
entire  uncertainty,  after  an  assessment,  whether 
it  will  be  taken  or  not;  but  the  inconvenience 
is  of  the  same  Icind  which  attends  all  proceed- 
ings for  the  taking  of  land  for  public  improve- 
ments, and  which  is  incident  to  the  ownership 
of  property  In  a  community,  and  especially  in 
a  aty.  This  inconvenience  was  shown  in  a 
marked  degree  in  the  recent  case  of  Carson  v. 
Hartford. «  Conn.  68,  where  it  was  held  by 
the  court  to  give  no  right  of  action  against  the 
defendant  city.  There  is  generally  a  provision 
is  such  resolutions  that  the  payment  shall  be 
made,  if  at  all,  within  a  limited  time;  and  there 
ought  properly  to  be  such  a  provisiou  in  every 
case.  But  ite  absence  here  cannot  affect  the 
qa^on  now  before  us. 

The  plaintiffs  claimed  also  to  recover  for 
counsel  fees  and  other  expenses  incurred  in  the 
hearing  before  the  appraisers.  These,  very 
clearly,  they  had  no  right  to  recover  in  any  cir- 
cumstances. The  borough  was  acting  within 
the  law  in  applying  for  an  assessment  of  the 
damages,  and  the  law  under  which  the  jmiceed- 
ings  were  had  made  no  provision  for  costs  on 
eiuier  side,  while  the  abandonment  of  the  tak- 
ing of  the  property  by  the  borough  could  not 
create  au  obligation  to  pay  these  costs  where  no 
legal  obligation  existed  before.  There  was  no 
negligence  on  the  part  of  the  borough;  no  mis- 
representation; no  action  that  was  not  in  every 
respect  according  to  law.   There  was  nothing 
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upon  which  to  found  a  claim  for  damages  for 
a  consequential  injury  in  my  form. 

Th£  BapenoT  Court  is  admaed  to  render  judg- 
ment for  the  d^endant  on  both  eounta  of  the  com- 
plaint. 

In  thiB  ofdnion  the  other  Judges  concurred. 


Frederick  A.  NOTHE 

9. 

Frederick  NOMER. 

1.  Where  an  a^eemeDt  was  entered  into 
between  plaintiff  and  defendant,  where- 
by defendant  agreed  to  convey  certain 
luda  to  plaintiff,  and  in  pureuanoe 
thereof  ezecnted  a  deed  to  the  plaintiff 
-whioh  was  fati^y  defective,  and  plain- 
tiff offered  to  pay  the  balance  due  on 
the  property  for  a  good  title,  the  re- 
fdsaJ  of  defendant  thereafter  to  ^ve  a 

food  title  was  equivalent  to  an  aba.n- 
ftnment  of  the  contract  on  his  part, 
and  gave  plaintiff  the  risbt  to  recover 
back  the  mon»jr  he  had  already  paid 
on  it. 

2.  Where  defendant  abBolntely  refused  to 
do  anything  more  regarding  the  giving 
of  a  good  title,  it  is  a  waiver  of  a  ri^ht 
to  a  tender  of  the  balaAce  of  the  pur- 
chase price  of  the  premises. 

3.  The  fact  that  plaintiff  went  into  poa- 
■esaion  of  the  premises  under  the  con- 
tract would  not  prevent  him  from  after- 
wards rescinding  the  contract  on  die- 
oovery  of  the  fraud  and  deception  prac- 
ticed on  him  by  the  defendant,  in  exe- 
cuting a  void  deed. 

4.  A  party  who  ^es  to  trial  upon  the 
complaint  as  it  is,  upon  a  general  denial 
of  the  facts  all^;ea,  ana  without  ob- 
jection to  the  testimony,  cannot  after- 
wards object  that  the  bill  of  particn- 
Iwrs  was  not  sufficiently  specine. 

iSew  London  Decided  June  U,  188S.  Piled  Jan- 
uary — ,  1887.) 

APP£AX  by  defendant  from  a  ^ud^ment  of 
the  Court  of  Common  Pleas  m  New  Lon- 
don County  in  favor  of  plaintiff  in  an  action 
to  recover  money  hadandreceived  to  plaintiff's 
use.  .Affirmed. 

The  case  was  tried  in  the  court  below  before 
Mather,  J.,  who  found  tbe  facts  and  rendered 
judgment  for  the  plaintiff. 
Tlie  case  is  sufficiently  stated  in  the  opinion. 
Maart.  J.  M.  Thayer  and  C.  F.  Tlwyer* 
for  defendant,  appellant: 

The  plaintiff,  in  taking  the  deed  from  the 
defendant,  and  accepting  pmsesdon  of  the 
property  after  he  knew  that  the  letter  of  the 
agreement  bad  not  been  complied  with,  ratified 
tbe  defendant's  conduct  in  that  regard,  and  tbe 
case  stands  exactly  as  it  would  bad  the  terms 
of  tiie  agreement  been,  orifpnally,  that  tbe  con- 
veyance should  be  so  made.  Omnit  Tatihabiiio 
retrotrahitur,  et  jnandato  priori  ceguipartttur. 

Bmith,  Merc.8ded.15S.  1S6,  and  cases  dted; 
Story,  Ag.  5th  ed.  S  889.  and  cases  dted; 
Gaime$  v.  Bleee&er,  IS  Johns.  800;  Woig'  v. 
Horncastle,  1  Boe.  &  F.  816;  iVuM*  T.  (Mark, 
1  Bam.  &  C.  m. 


There  was  no  actual  delivery  of  the  deed  to 
Adolph  Nothe.  The  appeanmceof  adeedapcn 
the  record  does  not  opente  ass  d^veiy,  or  su- 
persede the  necessity  of  proof  <^  ddive^. 

OtnOea  v.  Baa>n,  21  Conn.  468;  Pttrker  w.  ffiH. 
8  Met.  447;  Hawket  v.  Pike,  105  Mass.  660;  M 
terton  v.  Snell,  67  Me.  559. 

There  was  no  constructive  deliveiT  of  tbe 
deed  to  Adolpb  Nothe,  for  tbe  law  will  sol  in- 
fer a  delivery  unless  there  was  an  intent,  os  the 
part  of  the  grantor,  to  convey. 

8  Washb.  Real  Prop.  357.  804;  1  Swffl.  Dig. 
179;  Gamp  v.  Camp,  S  Conn.  800;  Aliop  t. 
Saathd,  7  Conn.  502;  MerrHlY.  ^oift,  18  Good. 
261;  Patterton  v.  8ndl,  67  Me.  681. 

There  was  no  acceptance  of  the  deed  bf 
Adolpb  Nothe.  As  there  was  no  actual  or  coo- 
struaive  ddivety  of  the  deed  to  faim,  tteff 
could  be  no  actual  acceptance  ctf  it  In^ldm. 
And,  as  the  defendant  at  the  time  of  tbe  «m- 
cution  of  tbe  deed  was  not  tbe  owner  of  the 
premises  described  therein,  but  a  mere  trnAc 
holding  the  legal  title  for  the  benefit  of  tbe 
plainUff,  the  law  will  not  presume  an  vxx^ 
ance  of  the  deed  by  Adolph,  because  it  woaU 
not  be  beneficial  to  him. 

Camp  V.  Camp,  tttpra;  8  Washb.  Real  Prop. 
263,  m. 

Tbe  plaintiff's  reme^,  therefore,  m»  fir 
specific  performance  of^  the  contract,  ordia- 
ages  for  tbe  breach  of  it;  and  the  court  sncd 

in  refusing  so  to  rule. 

1  Swift,  Dig.  401;  1  Chitty,  PI.  855;  Bmt 
V.  8ilk,  5  East,  449;  Beed  v.  Blanford,  i  Yaam 
&  J.  278;  Fitt  v.  Gaaaanei,  4  Man.  &  O.  «8; 
Miner  v.  Bradley,  22  Pick.  458;  Oarke  v.  Did^ 
mm,  96  £.  C.  L.  154;  VandenAeuod  v.  St»m.l 
Conn.  208,  and  cases  cited;  ahg^rdr.  Fvbm. 
6  Conn.  100;  RtM^  v.  South  Britain,  9  Own. 
608;  Londregon  v.  (>vuil^.  IS Ccmii.  SAB; 
V.  Weifber,  64  Me.  191. 

Tbe  pWntifl  was  bound  to  deliver  posfienoi 
of  tbe  premises,  not  to  his  own  son.  but  to  the 
defendant,  and  to  tender  tbe  defendant  a  idcw 
before,  ex  aquo  et  bonoy  be  could  recow  in  flto 
action;  and  tbe  court  erred  in  refoaingsoto 
rule. 

Camp  V.  Tompkins,  9  Conn.  645;  Notiinp^. 
Qravet,  19 Conn.  548;  Lime Roek Bank y.  PUmf 
ton,  17  Pick.  159;  Thayer  v.  Twmer,  8  M«. 
650;  CmiTuyr  v.  Hendenon,  16  Mass.  801;  Rui 
V.  WOiber,  64  Me.  198. 

Tbeplaintifrs  request  for  a  good  title,  aad  ha 
informing  tbe  defendant  that  be  wooUpayite 
balance  of  the  $550,  does  not  help  ba  caa. 
The  defendant  could,  with  good  conscieoce,  re- 
fuse to  perfect  tbe  title  until  the  balance  of  the 
$550,  with  interest,  and  a  proper  deed  to  con- 
vey that  title,  were  actually  tendered  him  by  ih 
plaintiff. 

Hudton  T.  Suiifl,  20  Jc^na.  34. 

The  present  practice  reautres  the  pUindlTte 
state  in  his  complaint  the  facts  consutatiiig  ^ 
cause  of  action.   Under  the  Practice  Ad, 
right  to  recover  rests  upon  and  is  limited bylk 
facts  alleged  in  the  complaint. 

P&u>ert  V.  Mvlvey,  51  Conn.  438. 

The  Practice  Act  requires  that,  in  actioei 
comm«iced  by  the  common  oottuls. " 
fendant  shall  not  be  required  to  plesd  *  *  * 
until  the  plaintiff  has  filed  a  proper  btU  of  ptf- 
ticulars,  or  such  further  statement  by  wij  «iber 
of  a  substituted  complaint  or  of  ■mtiMtiartt. 
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IS  may  be  neceasary  to  show  his  cause  of  ac- 
tioD  as  folly  as  is  required  in  other  cases;  and 
lodi  statement,  where  the  demand  is  founded 
OD  an  express  contract,  whether  executory  or 
executed,  shall  set  forth  the  terms  of  the  con- 
tract." 

Practice  Act,  p.  1.  g  1;  Rules,  p.  13,  g  1;  p. 

14.  §  1. 

By  the  deed  of  Sholes  to  the  defendant  the 
title  to  the  premises  became  vested  in  him  and 
subject  to  the  mortgage  of  $230,  and  still  re- 
mains in  him  unless  ne  has  parted  with  it.  He 
bas  not  conveyed  the  title  to  the  plaintiff;  the 
quitclaim  deea  he  executed  was  a  deed  to 
Adolph  Nothe.  and  not  to  the  plaintiff.  It  is  es- 
KDtial  that  a  deed  should  correctly  describe  the 
frantee. 

3  Washb.  Beal  Prop.  p.  588;  1  Swift,  Dig. 
p.  131. 

Tbe  change  In  the  deed  from  Adolph  Nothe 
to  Augusta  Nothe  being  material,  the  deed  was 
btally  defective,  there  being  no  new  attesta- 
HoD  sad  acknowledgment. 

Coit  V.  StarkUKamer,  8  Conn.  293. 

The  deed  to  Adolph  Nothe  was  duly  exe- 
cuted, acknowledged,  and  recorded,  by  and  at 
the  request  of  the  defendant.  And  if  he  did 
not  intend  at  first  that  the  deed  should  transfer 
the  title  to  his  son-in-law,  his  subsequent  con- 
iQct  shows  he  intended  it  should  have  that  ef- 
[eci,  and  his  actions  constituted  a  delivray  of 
Jk  deed  to  Adolph  Nothe. 

What  arrsngeinents  exist  between  tbe  de- 
fendant and  his  son-in-law  does  not  appear. 

It  only  required  an  acceptance  of  that  deed 
»  complete  his  title,  which,  in  the  absence  of 
lay  proof  to  tbe  contnur,  would  be  presumed; 
Imt  an  express  assent  Is  found. 

TVMa^  7.  Jacobs,  81  Coon.  481. 

It  is  submitted,  therefore,  that  the  deed  to 
Ldolidi  Nothe  transferred  tbe  title  to  him;  but 
if  it  did  not,  the  record  title  was  in  him,  and  the 
neal  tide  is  in  the  defendant,  and  that  in  either 
:ase  the  defendant  having  repeatedly  refused  to 
nake  the  title  to  the  premises  good,  he  was 
iable  to  pay  back  the  $845  which  he  received 
[or  a  special  purpose,  and  has  failed  and  re- 
leatednr  refused  to  apjriy,  and  he  has  placed 
limaelf  in  a  podtion  where  he  cannot  comply 
ill  he  gets  in  the  record  title,  and  other  Utle 
'rom  Adolph  Nothe. 

1  Swift,  Dig.  pp.  898,  400;  1  Greenl.  Ev. 
;  119;  1  Chitty.  PI.  p.  S54;  Ghurekhiil  v.  Stone, 
>8  Barb.  238;  McNeiUy  v.  BichardMon,  4  Cow. 
t07;  BurgtM  v.  Eaton,  1  T.  &  C.  (Addenda)  4; 
SarUg  V.  James,  50  N.  T.  88;  Baring  v.  Gtark. 
[9  Pick,  m ;  Origpt  V.  Beade.  6  T.  B.  606; 
Sitf  V.  Manton,  17  Mass.  679. 

Park.  CA.  J.,  delivered  the  opinion  of  the 

»urt: 

Theplaintifr  and  the  defendant  are  Germans, 
ind,  when  the  transaction  in  this  case  occurred, 
be  plaintiff  could  not  read  orspeak  the  English 
anguage,  but  the  defendant  could  do  both. 

The  defendant,  knowing  that  the  plaintiff  de- 
ired  to  purchase  certain  real  estate,  repre- 
ented  to  him  that  he,  the  defendant,  could 
nake  the  purchase  for  the  sum  of  $650.  The 
)laintiff  engaged  tbe  defendant  to  make  the 
purchase,  and  gave  him  the  sum  of  $34S  in  part 
payment  of  the  purchase  price.  The  defend- 
mt  made  the  purchase  for  the  sum  mentioned, 
JOSS.  M.  E.  B.,  V.  in.  4^3 


and  paid  tbe  grantor  the  sum  of  $820  in  cash, 

and  gave  his  note  for  the  balance.  The  de- 
fendant took  a  deed  of  the  premises  in  his  own 
name,  and  mortgi^ed  them  to  the  jAantor  to  se- 
cure the  note;  whidi  mortgage  stul  remains  on 
the  property. 

Thereupon  tbe  defendant  made  a  quitclaim 
deed  of  the  property,  and  executed  it,  and  had 
it  recorded  on  the  town  records,  but  by  mistaJte 
inserted  therein  the  name  "Adolph  Noda,"  in- 
stead of  the  name  of  the  plaintiff.  Soon  after, 
the  defendant  delivered  the  deed  to  the  plaintiff, 
when  the  latter  discovered  the  mistake,  and 
gave  the  deed  back  to  the  defendant,  telling 
bim  of  the  mistake  In  the  name.  The  defend 
ant  took  the  deed,  promisingtohaTe  it  corrected; 
and  the  plaintiff,  relying  on  the  promise,  soon 
after  went  into  the  possession  of  the  premises. 
The  defendant  had  the  name  "Adolph"  Erased 
from  tbe  deed,  and  tbe  name  "August"  Insert- 
ed, but  the  name  "Noda"  was  not  disturbed, 
and  the  deed  in  this  condition  was  returned  to 
the  wife  of  the  plaintiff,  who  laid  it  away  for 
safe  keeping.  There  was  no  new  execution  or 
acknowledgment  of  the  deed.  The  plaintiff's 
full  name  was  Frederick  August  Nothe.  He 
had  a  son  whose  name  was  Adolph  Nothe. 

About  four  months  after  these  transactions 
the  plaintiff  discovered  that  tbe  deed  returned 
to  his  wife  was  fatally  defective,  and  then  in- 
formed tbe  defendant  that  be  would  pay  bim 
the  balance  due  on  the  properly  for  a  good  title 
to  it;  but  the  defendant  refused  to  do  anytbiog 
more  about  the  title.  Tbe  plaintiff  afterwar£ 
made  repeated  requests  of  the  defendant  for  a 
good  title,  and  was  as  repeatedly  refused,  till  at 
last  the  plaintiff  told  him  that  be  must  give  him 
a  good  title  to  tbe  premises  or  pay  turn  back 
the  money  he  bad  paid  on  the  property;  but  the 
defendant  refused  to  do  either.  The  plaintiff 
thereupon  demanded  back  the  money  he  lud 
paid  the  d^endant,  which  the  latter  refused  to 
return;  and  afterwards  this  suit  was  brought. 

The  defendant  refused  ateolutely  to  carry 
out  hia  part  of  the  contract  by  giving  the  plain- 
tiff a  good  title  to  the  property,  and  this  was 
equivalent  to  an  abandonment  of  tbe  contract 
on  bis  part,  and  it  gave  the  plaintiff  the  xig^t 
to  rescind  the  contract,  and  recover  back  the 
money  he  had  paid  onit;  for  one  party  to  a  con- 
tract 18  never  bound  to  fulfill  it,  when  the  other 
party  absolutely  refuses  to  perform  bis  part  of 
it.  He  may  rescind  the  contract,  as  the  plain- 
tiff did  in  the  present  case  when  be  demanded 
back  tbe  money,  and  recover  the  money  paid 
under  it,  or  perform  the  contract  and  recover 
damages  for  a  breach  of  it.  He  may  pursue 
either  course,  for  both  are  open  to  nim;  for 
when  a  party  to  a  contract  absolutely  refuses  to 
go  further  under  it,  he  thereby  al>andons  the 
contract,  and  cannot  afterwards  complain  if 
the  other  party  treats  the  contract  as  rescinded. 

In  tbe  case  of  Ljfon  v.  Annable,  4  Conn.  850, 
CAief  Juatke  Hosmer  sa^ :  "  It  is  a  principle, 
well  established,  that  if  the  purchaser  has  ^d 
any  part  of  the  purchase  money,  and  the  seller 
refuses  to  complete  his  part-  of  the  contract,  the 
purchaser  may  make  his  election,  either  to  af- 
firm the  contract,  by  bringing  an  action  for  its 
nonperformance,  or  disamrm  It  ab  initio,  and 
bring  an  action  for  money  had  and  receiTod  to 
his  use." 

The  plaintiff  would  have  been  bound  to  ten  ■ 
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der  the  balance  of  the  purchase  maney,  as  a 
condition  precedent  to  toe  rifbttoclaimagood 
title  to  the  property,  if  the  defendant  bad  not 
waived  it  by  bisabsolute  refusal  to  doanything 
more  regarding  the  title.  Id  such  a  couditiDD 
of  things  a  tender  would  have  been  useless,  for 
the  refusal  in  effect  so  declared  it. 

The  defendant  insists  that  the  plaintiff,  after 
going  into  possession  of  the  property  undjer  the 
contract,  and  continuing  in  possession  during 
a  period  of  three  months,  thus  receiving  a  bene- 
fit from  the  contract,  could  not  afterwards  re- 
scind the  contract  and  recover  the  money  paid 
under  it. 

But  the  plaintiff  went  into  possession  of  the 
property  in  consequence  of  promises  made  by 
the  defendant  to  give  him  a  good  title;  and 
wbile  be  remaineain  possession  he  supposed 
that  the  deed  returned  by  the  defendant  and  in 
the  keeping  of  his  wife  gave  him  such  title. 
Surely  tbe  defendant  cannot  take  advantage  of 
bis  own  deception,  either  knowingly  or  igno- 
rantly  practiced  upon  a  man  incapable  of  read- 
ingthedeed,  or  learning  whatwasinitfromany 
member  of  his  family;  for  the  case  finds  that 
none  of  them  could  wcad  it.  The  defendant  is 
chargeable  with  deception  or  fraud.  Mid  what 
was  done  in  consequence  of  it  stands  as  though 
it  had  never  been  done. 

The  defendant  further  iosists  that  the  com- 
plaint and  the  bill  of  particulars  did  not  suffi- 
ciently apprise  him  of  the  plaiotiff's  cause  of 
action,  or  of  the  facts  he  intended  to  prove. 

If  the  bm  of  particulars  was  not  specific 
enough,  the  defradant  could  easily  have  had  it 
made  more  so  by  application  to  the  court.  He 
chose  to  go  to  trial  upon  the  complaint  as  it 
was.  His  answer  was  a  general  denial  of  the 
facts  alleged.  He  made  no  objection  to  the 
testimony.  He  evidently  knew  as  much  about 
the  case  as  he  cared  to. 

There  ii  no  error  in  the  judgment  appealed 
from. 

In  tills  opinion  the  other  Judges  concurred. 


Benjamhi  NICHOLS,  Conserrator. 
e. 

Maiy  Ann  HcCABTHT  ^  al. 

1.  The  general  rule  is  that  a  tniatee  can- 
not take  beneficially  by  gift  or  pur- 
ebaae  from  his  cestol  qae  trnst. 

3.  In  order  to  anatain  such  gift  or  pnr> 
eluMe  prf>of  mast  be  made  by  the 
trastee  of  its  entire  fairness,  adequacy, 
and  equity,  and  the  possession  by  toe 
cestui  que  trust  of  full  information  and 
knowledge,  and  intentional  action,  af- 
ter competent  and  independent  advice 
and  deliberate  conBideration. 

3.  These  principles  apply  to  peraone 
standing  in  a  confidential  relation  to- 
wards each  other,  ae  guardian  and  ward, 
attorney  and  client. 

4.  In  all  these  classes  of  cases,  when  such 
contracts  and  firifts  are  set  aside,  it  is 
assumed  that  the  intention  to  make 
them  exists;  the  qaestion  is,  how  the 
totentionwas  produced. 

5.  A  ToloBtaTsr  eonra^aaee  of  the  gran- 
884 


.  Or.  OF  Err.  of  CoNHEcncur.  Aug., 

tor^s  property  to  another,  who  stood  in 
the  relation  of  trostoe  to  tlie  gnixUx 
under  a  previously  exeented  ooBvemuiee 
in  trust  of  the  same  property,  lisld 
valid,  as  unfair,  improWden^  inequita- 
ble and  hastily  made. 

6.  It  is  not  sufileient  to  sustain  such  a 
conveyance  that  it  was  voluntarily  made 
without  importunity  from  anyone,  and 
that  the  ffrantor  had  solBcient  mental 
capacity  to  ^nsact  business  and  un- 
derstood the  business  he  was  doing, 
without  proof  of  its  fairness  and  equitv. 
The  baraen  Is  on  the  done«  to  prove 
all  thincs  essential  to  sostain  tht 
gift. 

7.  The  aabaequent  conduct  of  the  par- 
ties to  the  conveyance,  as  that  ther 
had  at  all  times  treated  the  property  as 
if  the  conveyance  was  inoperative,  and 
as  if  the  grantor  continued  the  real 
owner,  adoUtted.  to  show  that  the  real 
intent  of  the  transfer  was  not  to  lui^ 
a  gift. 

6.  Held,  oho,  that  such  oonveyanoe  dxmld 
not  be  treated  as  a  eonvcymnce  ia 
fraad  of  creditora  and  the  aid  of  the 
court  to  recover  back  the  property  tbav- 
tore  be  refused.  A  oonveyanoe  made 
under  great  excitement  cannot  be  re- 
garded as  done  with  a  deliberate  intent 

8.  That  a  ▼olnntary  eonveraaee  vae 
made  not  for  the  purpose  of  making  a  | 
gift,  but  in  order  to  obtAin  relief  frsH  I 
a  threatened  Utiiration.  the  sfrantorbe- 1 
ing  advised  so  to  do,  is  conehurivt  I 
against  the  Talidity  ef  the  (ift.  j 

(New  Haven  Decided  August  W.  1885.  Wod—  , 

—.  1885.)  j 

APPEAL  by  plaintiff  from  a  jadgmeDt  of  i 
the  New  Haven  Superior  Court  in  fwnrd  I 
defent^nts  in  a  suit  to  aanol  a  mortgage  iDd  j 
deed  of  real  estate,  and  for  a  lecoaTeyincF.  ' 
and  to  annul  a  bill  of  sale,  and  for  poasMini  | 
of  real  estate.    TUverted.  ' 

The  plaintiff  is  conservator  of  HartiB  L 
Blackman,  app(Hnted  August  6,  1888.  hj  Us  ' 
Court  of  ProtMte  for  the  District  of  Dobr.  i 
upon  application  of  the  selectmen  of  the  towi  I 
of  Derby.  I 
The  facts  were  found  by  a  committee.  ' 
Plaintiff  filed  a  remonsbBnce  against  the  a^ 
ceptanceof  the  report,  which  remonstrance  n  i 
overruled  by  the  court,  Andrews.      and  tfat 
reporlacceptedand  judgment  rendered  tbereoi 
in  favor  of  defendants,  and  plaintiff  apperied; 

The  facta  sufficiently  appear  fnm  the  opr 
ion. 

Meter:  W.  H.  WUUaaw  and  E.  Bi 
Oa«er.  for  plaintiff,  amdlant: 

Tbe  conveyance  and  bill  of  sak  to  Tbi, 
McCarthy  was  invalid  for  want  of  a  scdSae^ 
mental  capacity  in  Blaclnnan.  The  fisdiii 
that  he  had  mental  capacity  to  transact  bomM 
and  that  he  understood  thebusineB  be  was  ^ 
ing  is  not  sufficient. 

Hale  V.  mu,  8  Conn.  48;  Ta^  v.  At^ 

47  Conn.  498;  /fowyv.  Chaae,  S3  Me.  9M:/*r»-, 
netty.  Dennett,  44  N.  H.  581;  Young  v.  SUttu. 

48  N.  H.  1S3:  Pom.  Eq.  Jur.  g  »47,  and  solrl- 
They  were  Invalidated  by  fraud  and  odae 
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oflueQce.  An  uncoiucioQaUe  advantage  was 
tken  of  him  as  a  feeble  old  man  under  great 
scitement  and  fear.  "It  is  no  objection  that 
becMBmittee  do  not  expressly  find  fraud,  but 
nly  certain  facts  from  which  the  law  may  In- 
er  fraud,  or.  we  should  rather  say,  facts  from 
rhicb  the  law  justly  assumes  a  wrong  to  have 
een  done;  facts  which  show  that  the  deed  in 
[uestion  was  obtained  under  circumstances 
rbidi  in  conscience  and  good  faith  require  It 
>  be  set  aside. 

Lawtte  V.  Sage,  29  Conn.  689. 

FVand  is  "a  legal  conclusion  to  be  derived  or 
]ferred  by  the  court  from  established  facts." 

Story  V.  Norwich  d:W.  R.R.  Co.  24  Conn.  118. 
<e  also  Beert  v.  BoUford,  13  Conn.  154;  Petti- 
one  V.  Stteen»,  15  Conn.  36;  Miller  v.  W^,  28 
VnuL  82;  Taylor  v.  AtiBood,  47  Conn.  408. 

A  conveyance  made  by  a  person  in  the  po- 
Uion  of  weakness  and  dependence  to  one  who 
tsnds  in  the  relation  of  confidence  and  trust 
rfll  be  set  aside  hy^  a  court  of  equity  unless  the 
nnsBCtion  was  fair  and  entered  into  with  the 
all  nnderstanding  of  the  facts,  and  the  bur- 
len  of  proof  is  on  the  transferee  to  show  that 
he  transaction  was  fair  and  perfectly  under- 
tood  by  the  transferrer. 

1  Pom.  £q.  Jur.  ^  9S{M»S8,  and  notes;  Gil- 
apiev.  HoUarut,  40  Ark.  28;  Hatch  v.  Hatch,  9 
fes.  295;  Haguenin  v.  Bateley,  14  Ves.  273; 
5wfce  V.  Lamotte,  15  Beav.  334;  Clark  v.  Mal- 
ta*, 31  Beav.  80;  Hamilton  v.  Wrig/it,  9  Clark 
i  F.  Ill;  WiUiaiM  v.  Stevent,  13  Jur.  952; 
Aberdeen  S.  Co.  v.  Blakis,  1  SDusQ.  H.  L.  Cas. 
Wl;  Tate  V.  Waiiamaon,  L.  R  3  Ch.  App.  61; 
1 1-ead.  Cas.  Eq.  (H.  &  W.  notes)  112,  120; 
Umingway  v.  Coleman,  49  Conn,  893;  Ne^t 
1.  Ijoekman,  84  N.  Y.  169;  Cowee  v.  Cornell,  75 

Y.  100;  Wh^n  v.  Whdan,  8  Cow.  537; 
(Wmv.  Briee.  5  Barb.  688;  Traeey  v.  Saeket, 
I  Ohio  St.  58;  Emery  v.  Parrott,  107  Mass.  100; 
Wtpman  v.  Fumitt,  69  Ala.  656;  1  Story,  Eq. 
'nr.     831, 832,  and  notes. 

If  Mrs.  McCarthy  received  these  transfers, 
bowever  innocently  inflicted  with  the  fraud  of 
either  Mrs.  BlackmanorKenney,  sheisobliged 
» refund  them. 

IFWon  V.  Wielan,  8  Cow.  578;  Brice  v. 
Srif4,  3  Barb.  688;  Garner  v.  Mangam,  98  N. 
r.  648;  Krumm  v.  Beach,  96  N.  Y.  404. 

Hmn.  W.  C.  Cam  and  T.  J.  Fox.  for 
jffeDdanls,  appellees: 

In  the  absence  of  mental  incapacity  on  the 
pan  of  the  grantor,  or  fraud  on  the  part  of  the 
grintee,  the  conveyances  will  not  be  set  aside. 

2  Swift.  Dig.  70;  Folk  v.  Turner.  101  Mass. 
«H:  Viney  v.  Abbott.  109  Mass.  803. 

Old  sge  is  not  a  suflBcieat  ground  to  pre- 
flune  io^Kirition  so  as  to  justify  setting  aside  a 
wnlract  (3  Swift.  Dig.  75);  nor  physical 
'^fAxi«M{MeKinmy  v.  Hentley,  74  Mo.  336). 

The  McCarthys  were  not  volunteers:  they 
were  called  upon  by  Blackman  to  assist  him  at 
DBespedal  request.  The  committee  express'y 
DDdg  that  dl  allegations  of  fraud  and  conspir- 
to  imcure  from  Blackman  bis  property 
^ere  not  proved,  and  therefore  not  true. 
The  transactions  on  their  do  not  entitle 
BUckman  to  relief  In  a  court  of  equity  as  a 
tnerilorious  sufferer  entitled  to  relief  from  the 
''oiiseqneDces  of  his  own  acts.  The  court  will 
not  interfere  for  inadequacy  of  price. 

Bmingaagy.  Coletmn,  4li  Com.  898. 

C^iKH. 


A  court  of  equity  will  not  lend  its  aid  to  en- 
force a  f orfeitiue  of  the  deed  for  nonperform- 
ance of  its  condittons. 

Beechcr  v.  Beecher,  43  Conn.  561. 

The  conveyances  were  prompted  by  a  desire 
to  save  the  property  from  the  attacks  of  credi- 
tors, either  real  or  imaginary,  and  valid  there- 
fore between  the  parties. 

Ghapin  v.  Pease,  10  Conn.  72;  Freelove  v. 
CWe,  41  Barb.  818;  Dunaway  v.  Bobertmm.  95 
111.  425;  Smith  v.  HiMe,  10  Me.  71;  Etterv.  An- 
derton,  84  Ind.  887;  York  v.  Merritt,  80  N.  0. 
290;  Fordv.  Lewie.  10  B.  Mon.  127. 

It  is  a  settled  principle  of  law  that  the  gran- 
tor in  a  deed  made  for  the  purpose  of  defraud- 
ing, hindering,  or  delaying  his  creditors,  cannot 
be  relieved  against  its  operation.  As  to  him  it 
is  valid. 

Tbarra  t.  Lorenmna.  58  Cal.  199. 

Stoddard*  J.,  delivered  Uie  opinion  of  the 

court: 

At  the  time  of  the  transfers  in  question.  In 
November,  1881,  the  grantorand  donor,  Martin 
L.  Blackman,  was  about  sixty-eight  years  of 
age,  aod  during  his  life  had  accumulated,  in  a 
small  tin  shop  and  hardware  business,  property 
valued  at  about  $86,000,  of  which  |30,00u  was 
in  real  estate  and  f8,000  deposited  in  savings 
banks,  the  remainder  being  his  stock  iu  trade 
and  appliances  for  carrying  on  bis  business. 
He  waft  childless.  His  first  wife  had  died  in 
December,  1S80,  and  on  tbeStb  of  May,  1881, 
he  married  again,  and  ontfie  8d  of  November, 
in  the  same  year,  his  wife  instituted  proceed- 
iogs  for  a  divorce,  claiming  alimony,  and  at- 
taoied  his  property  for  $20,000.  He  made  an 
arrangement  with  his  wife's  attorney  by  which 
he  gave  to  the  attorney,  as  trustee  for  bis  wife, 
a  note  for  $9,000,  secured  by  mortgage  upon 
his  real  estate,  and  payable  at  bis  death.  He 
was  at  this  time,  it  is  found,  "in  a  feeble  phys- 
ical condition;  be  was  miserly  and  penarious; 
his  wife  had  contracted  debts  in  his  name,  and 
without  his  knowledge,"  and  was  threatening 
suit  for  support.  ' '  These  things,  together  with 
the  complaint  for  divorce  and  attachment  for 
alimony,  greatly  excited  him,  and  he  was  in 
great  fear  that  he  was  going  to  lose  his  proper- 
ty." 

William  McCarthy  Is  a  nephew  of  Blackman, 
and  Mary  A.nn  McCarthy  is  the  wife  of  Wil- 
liam. Said  William,  and  especially  Mary  Ann, 
appear  to  have  largely  enjoyed  the  conndence 
of  Blackman,  and,  exceptmg  bis  counsel,  thev 
are  the  only  persons  with  whom  he  consultea. 

Blackman  claiming  that  his  arrangement 
with  his  wife  had  failed  in  its  purpose,  at  bis 
request  William  and  Mary  Ann  went  with  him 
to  consult  counsel  with  reference  "to  disposing 
of  his  pn^rty,  setting  aside  said  note  and 
mortga^  of  $9,000,  and  Instituting  proceedings 
for  a  divorce  from  his  wife,"  and  William  aod 
Mary  Ann  "each  rendered  him  such  assistance 
as  they  could,"  and  appear  to  have  been  fully 
advised  as  to  bis  wisbesand  purposes. 

As  the  result  of  such  conference  with  coun- 
sel, on  the  9th  day  of  November,  1881,  Black- 
man  executed  aod  delivered  to  Mary  Ann  a 
trust  deed  of  all  his  real  and  personal  estate. 
This  deed  was  accepted  by  WiUiam  and  Mary 
Ann  McCarthy,  and  by  the  terms  of  the  deed 
Mary  Ann  became  a  trustee,  and  Blackman  a 
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beneficiary  of  thetrust..  Thedeed  iBexpreased 
to  be  in  consideration  "  of  the  conditions  and 
tnxsls  liereinafter  recited."  It  is  drawn  with 
deliberate  care,  with  full  appreciation  of  the 
circumstances  and  conditions  relating  to  the 
present  and  futui-e  life  of  the  grantor,  the 
amount  and  situatioD  of  bis  property,  and  the 
persons  whom  he  decdred  to  make  objects  of 
his  bounty.  The  cnnditions  of  the  deed  provide 
for  a  monthly  payment  by  the  grantee  to  the 
grantor  of  the  sum  of  $87;  that  the  amount  and 
condition  of  the  personal  property  conveyed 
shall  be  kept  good  by  the  grantee;  and  that  the 
title  to  the  personal  property  should  not  become 
absolute  In  the  grantee  until  all  the  conditions 
of  the  deed  were  complied  with.  The  money 
payments  and  trusts  named  in  the  deed  are 
charged  upon  all  the  property  conveyed. 

The  grantor  reserved  to  his  own  personal  life 
use  some  portion  of  the  real  estate,  and  by  t^e 
fifth  clause  he  provides  that  at  his  death  one 
half  of  the  appraised  value  of  bis  estate  shall 
be  paid  over  to  the  then  living  children  of  bis 
adopted  daughter,  and  then  he  charges  this  last- 
named  trust  upon  the  lands. 

By  the  sixth  clause  he  pro^adea  that  the  gran- 
tee shall  keep  the  buildings  at  alt  times  pamted 
and  in  as  good  repairand  condition  as  they  now 
are;  that  she  shall  keep  them  insured,  and  that 
the  insurance  shall  be  assigned  to  the  grantor 
as  collateral  security  for  the  performance  of  the 
trusts  and  conditions  therein  named;  and  that 
she  shall  also  keep  the  taxes  and  assessments  on 
the  lands  and  property  paid  up;  and  then,  at 
the  conclusion  of  the  deed,  superadded  to  all 
these  repeated  attempts  to  charge  and  bind  the 
property  to  the  performance  of  these  trusts  and 
conditions,  the  grantor  further  provided  as  fol- 
lows: "But  to  this  deed  there  Is  this  additional 
condition,  viz.:  If  the  grantee  shall  fail  and 
neglect  to  fulfill  any  of  th^  conditions  of  this 
deed  specified  above  to  be  performed  in  the  life- 
time of  the  grantor,  and  he  should  decide  to 
avail  bimself  of  such  breach  by  giving  notice 
thereof  to  the  grantee,  then  this  deed  shall  be- 
come void;  otherwise,  to  remain  in  full  force 
forevei." 

Under  the  facts  stated  hi  the  finding  of  the 
committee  and  the  proTisIonsof  this  dera,  Hary 
Ann  McCarthy  was  a  trustee  and  Blackman  a 
ceitui  gve  trust  of  the  rights  and  interests  re- 
served to  and  provided  for  Blackman  in  and  by 
the  deed.  She  and  her  husband,  by  their  own 
-volition,  occupied  <»nfldential  relations  as  to  the 
disposition  of  his  whole  properly,  and  were 
givinir  him,  and  he  receiving  from  them,  aid 
and  advice  respecting  the  sione.  and  from  their 
personal  and  familyrelationsastate  of  personal 
confidence  existed. 

This  being  the  state  of  affairs  on  the  9tb  of 
November,  1881,  on  the  17th  day  of  the  same 
month  Blackman  executed  and  delivered  to 
Mary  Ann  a  warranty  deed  of  all  bisrealestate, 
and  on  the  19th  he  executed  and  delivered  to 
her  a  bill  of  sale  of  all  his  personal  property. 
These  conveyances  were  without  couAderatlon 
and  are  claimed  aa  giitB. 

Before  commenting  upon  the  peculiar  fea- 
tures of  these  last  conveyances  it  will  be  well 
to  refer  to  some  of  the  doctrines  that  govern 
cases  wherein  voluntary  dispositions  of  prop- 
erty have  been  claimed  by  the  trustee  a^inst 
the  beneficiary  in  the  trust,  and  the  rules  that 
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guide  and  control  courts  of  eqnfty  a>  to  rifto 
by  persons  in  confidential,  advisory,  and  odn' 
ciary  relations. 

In  Story,  on  Equity  Juriiipnideiiee,  lOtt  ed. 
Yol.  1 ,  §  ^7,  this  language  is  held:  "Leiaa,  ii 
ihe  next  place,  pass  to  the  consideimtioB  of  tbe 
second  head  of  constmctive  frauds,  Baiuly.or 
those  which  arise  from  some  peculiar  eonlus- 
tial  or  fiduciary  relation  between  the  partifiL 
In  tbis  class  of  cases  there  is  often  to  be  foaBd 
some  intermixture  of  deceit,  impositioa,  otcT' 
reaching,  unconscionable  advantage,  or  other 
mark  of  direct  and  positive  fraud.  Bot  tkt 
principle  on  which  courts  of  equity  act  in  ^^ 
gard  thereto  stands, — independent  of  any  sodi 
ingredient,— upon  a  motive  of  geoeni  poblir 
policy,  and  it  is  designed,  in  some  degiee;  at  » 
protection  to  tbe  parties  against  the  effects  d 
overweening  confidence  and  self-delnstcm  tod 
tbe  inflrmitieii  of  hasty  and  precipHate  jad^ 
ment."  And  after  commenting  upon  the  rcb- 
tion  of  parent  and  child,  attorney  and  dieni, 

riardian  imd  ward,  the  author  proceeds,  k 
831,  as  follows:  "In  the  next  place,  with  re- 
gard to  the  relation  of  trustee  and  eattti 
trust,  or  rather  beneficiary.    In  this  chs  nf 
cases  the  same  principles  eovem  as  in  cases  of 

{guardian  and  ward,  with  at  least  as  mndi  a- 
arged  liberality  of  application  and  apofl 
grounds  quite  as  comprehensive.  Indeed,  the 
cases  are  usually  treated  as  if  tfaev  were  idoli- 
cal.  A  trustee  is  never  permitted  topaitatecf 
the  bounty  of  the  party  for  whom  he  ads,  ex- 
cept under  circumstances  which  would  make 
tbe  same  valid  if  it  were  a  case  of  gnidiifr 
ship." 

In  §  819  the  author  quotes  approvingly  tht 
language  of  Lord  Eldon:  "There  may  twRbe 
^ftys  he)  a  more  moral  act,  one  that  wooM 
no  more  credit  to  a  young  man  beginning  tbe 
world  or  afford  a  better  omen  for  the  futoir, 
than  if,  a  trustee  having  done  his  duty,  tbe  e» 
tui  que  trust,  taking  the  matter  into  bis  fiir, 
serious,  and  well-informed  consideration,  wot 
to  do  an  act  of  bounty  like  this.  But  the  ccwrt 
cannot  permit  it,  unless  quite  satisfied  that  tbe 
act  is  01  that  nature,  for  the  reason  often  gins; 
and  recollecting  that,  in  diacnsring  wbetber  it 
is  an  act  of  rational  considers  tion,  an  art 
pure  volition,  uninfluenced,  that  inquii^  is  « 
easily  bajfied  in  a  court  of  justice,  that  msttad 
of  the  spontaneous  act  of  a  friend,  uniofluencfd, 
it  may  be  the  Impulse  of  a  mind  misled  by  in- 
due k'indness,  or  forced  by  of^rasskMi;  sod  tbe 
difficulty  of  getting  property  oat  of  the  haadi 
of  the  guardian  or  trustee  thus  increased.  Aii 
therefore,  if  the  court  does  not  watch  tb« 
transactions  with  a  jealousy  almost  inviDdbl^ 
in  a  great  majority  of  cases  it  will  lend  its  »■ 
fdstance  to  fraud,  where  the  connection  b  no 
dissolved,  the  account  not  settled,  eveiytluic 
remaining  pressing  upon  the  mind  of  the  putr 
under  tbe  care  of  tbe  guardian  or  trustee." 

In  §  Sll  it  is  stated  that  tbe  incapwritjof  i 
tnistee  to  purchase  of  his  hen^dary  it  so  tb- 
solute  that  the  cfttui  que  trmi  may  set  tside  tbi 
transaction  at  bis  own  option. 

In  the  second  volume  of  Pomerov's  Eqmt!' 
Jurisprudence,^  95S,  it  is  said:  "The  sis^ 
circumstance  now  to  be  considered  is  the  ei»- 
tence  of  some  fiduciary  relation,  some  rehtioa 
of  confidence  subsisting  between  two  psrtic* 
No  mental  weakness,  old  age.  igncwaiKe,  pe- 
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uniary  distress,  and  the  like,  is  asaunied  as  an 
lement  of  the  transaction." 
In  §  957:  "There  are  two  classes  of  cases 
a  be  considered  which  are  somewhat  different 
n  their  external  forms,  and  are  governed  hj 
iffercnt  special  rules,  and  which  stUl  depend 
poD  the  single  general  principle.  The  first 
lass  includes  all  those  instances  in  which  the 
iro  parties  consciously  and  intentionally  deal 
nd  negotiate  with  each  other,  each  knowiofily 
ikiax  a  part  in  the  transaction,  and  there  re- 
nils  from  their  dealings  some  conveyance,  or 
ontracl,  or  gift.  To  such  cases  the  principle 
terally  and  directly  applies.  The  transaction 
I  not  neceasarily  voidable,  it  may  he  valid;  but 
presumption  of  its  invalidity  arises,  which 
in  only  be  overcome,  if  at  all,  by  clear  evi- 
ence  of  good  faith,  of  full  knowledge,  and  of 
idependent  consent  and  action.  •  •  *  The 
-ansaction  belonging  to  the  first  class  may  be 
ifts.  or  agreements  and  conveyances  upon  val- 
able  coDsideration.  The  principle  is  applied 
nth  great  emphasis  and  ri^r  to  gifts,  whether 
bey  are  simple  bomities  or  purport  to  be  the 
ffecta  of  bberality  based  upon  antecedent 
Ivors  and  obligations." 
And  applying  the  general  dictum  to  the  par- 
icular  case  of  trustee  and  beneficiary,  in  S  958: 
'Id  the  second  place,  where  the  trustee  deals, 
ritb  respect  to  the  trust,  directly  with  his  ben- 
Bciaiy.  A  purchase  a  trustee  from  his 
»tut  que  truii,  even  for  a  fair  price  and  with- 
ut  any  undue  advantage,  or  any  other  trans- 
ction  between  them  by  which  the  trustee  ob- 
una  a  benefit,  is  genemlly  voidable  and  will  be 
et  aside  on  behalf  of  the  beneficiary;  it  is  at 
Esd  prima  facie  voidable  upon  the  mere  facts 
hus  stated.  There  is,  however,  no  imperative 
ule  of  equity  that  a  transaction  between  the 
larties  is  necessarily,  in  every  instance,  void- 
able. It  is  possible  for  the  trustee  to  overcome 
tie  presumption  of  invalidity.  If  the  trustee 
an  show,  by  unimpeachable  and  convincing 
Tidence,  tiiat  the  beneficiary,  being  «!«jHn"(r, 
uul  full  information  and  complete  understand- 
Qg  of  all  the  facts  concerning  the  property,  and 
betiangaction  itself,  and  the  person  with  whom 
»e  was  dealing,  and  ^ve  a  perfectly  free  con- 
cot,  and  that  the  price  paid  was  fair  and  ode- 
[uate,  and  that  be  made  to  the  beneficiary  a 
wrfectly  honest  and  complete  disclosure  of  all 
he  knowledge  or  information  concerning  the 
iroperty  possessed  by  himself,  or  which  he 
niriit  with  reasonable  diligence  have  possessed, 
iDd  that  he  has  obtained  no  undue  or  inequi- 
able  advantage,  and  especially  if  it  appears  that 
Ik  beneficiary  acted  In  the  transaction  upon  the 
ndepeodent  informatioo  and  advice  of  somein- 
elligent  third  person  competent  to  give  such  ad- 
vice, then  the  transaction  will  be  sustained  by 
1  court  of  equity.  The  doctrine  is  enforced 
yiih  the  utmost  stringency  when  the  transac- 
ion  is  in  the  nature  of  a  bounty  conferred  upon 
Iw  trustee,  a  gift  or  benefit  without  full  con- 
lideration.  Such  a  transaction  will  not  be  bus- 
ained  unless  the  trust  relation  was  for  the  time 
wing  completely  suspended,  and  the  benefi- 
ciary acted  throughout  upon  independent  ad- 
nce  and  upon  ttie  fullest  information  and 
toowledge." 

In  Perry  on  Trusts,  vol.  1,  g  168,  the  general 
rule  is  slated  thus:  "Constn^ve  trusts  may 
comi. 


be  divided  into  three  classes,  lo  be  determined 
according  to  the  circumstances  under  which 
they  arise:  fiist,  trusts  thai  arise  from  actual 
fraud  practiced  by  one  man  upon  another; 
second,  trusts  that  arise  from  constructive 
fraud.  In  this  second  class  the  conduct  may 
not  be  actually  tainted  with  moral  fraud  or  evil 
intention,  but  it  may  be  contrary  to  some  rule 
established  by  public  policy  for  the  protection 
of  society.  Thm,  a  purchase  made  by  a  gtuir- 
dian  of  his  ward,  or  by  a  trustee  of  bis  cestui 
que  trust,  or  by  an  attorney  of  his  client,  may 
bt  in  good  faito,  and  as  beneficial  to  all  parties 
as  any  other  transaction  in  life;  and  yet  the 
inconvenience  and  danger  of  allowing  contracts 
to  be  entered  into  by  parties  holding  such  re- 
lations to  each  other  are  so  great  that  courts  of 
equity  construe  such  contracts  prima  faeie  to  be 
fraudulent,  and  they  construe  a  trust  to  arise 
from  them," 

In  ^  194:  "At  law,  fraud  must  be  proved; 
but  hi  equity  there  are  certain  rules  prohibit- 
ing parties  bearing  certain  relations  to  each 
other  from  contracting  between  themselves; 
and  if  parties  bearing  such  relations  enter  into 
contracts  with  each  other,  courts  of  equity  pre- 
sume them  to  be  fraudulent,  and  convert  the 
fraudulent  party  into  ^  trustee.  And  herein 
courts  of  equity  go  farther  than  courts  of  law, 
and  presume  fraud  in  cases  where  a  court  of 
law  would  require  it  to  be  proved;  that  is.  If 
parties  within  the  [nvhiblted  relaticms  or  con- 
ditions contract  between  themselves,  courts  of 
equity  will  avoid  the  contract  alto^ther,  with- 
out proof,  or  they  will  throw  upon  the  party 
standing  in  this  position  of  trust,  confidence, 
and  influence,  the  burden  of  proving  the  entire 
fairness  of  the  transaction.  Thus,  if  a  parent 
buys  property  of  his  child,  a  guardian  of  his 
ward,  a  trustee  of  bis  cetitui  que  trutt,  an  at- 
torney of  his  client,  or  an  agent  of  his  principal, 
e(^uity  will  either  avoid  the  contract  altogether, 
without  proof,  or  it  will  throw  the  burden 
of  proving  the  fairness  of  the  transaction 
upon  the  purchaser;  and,  if  the  proof  fails,  the 
contract  will  be  avoided,  or  the  purchaser  will 
be  construed  to  be  a  trustee  at  the  election  of 
the  other  party.  The  ground  of  this  rule  is, 
that  the  danger  of  allowing  persons  holding 
such  relations  of  trust  and  influence  with  others 
to  deal  with  them  is  so  great  that  the  presump- 
lion  ought  to  be  against  the  transaction,  and  the 
person  holding  the  trust  or  influence  ought  to 
be  required  to  vindicate  it  from  all  fraud,  or  to 
continue  to  hold  the  property  io  trust  for  the 
benefit  of  the  ward,  cestui  que  trtut,  or  other 
person  holdinfr  a  similar  relation." 

In  §  195:  "These  principles  are  applied  in 
their  full  vigor  to  all  contracts  and  sales  be- 
tween trustee  and  eeslm  que  trust.  The  trustee 
is  in  such  a  position  of  confidence  and  influence 
over  the  cestui  que  trust  that  the  contract  or 
bargain  will  ei^er  be  void  or  he  will  be  a  con- 
structive trustee,  at  the  election  of  the  ce^ui 
que  ti^t,  unless  the  trustee  can  show  that  the 
contract  was  entirely  fair  and  advantageous  to 
the  cmtui  que  trust.  The  general  rule  i«,  that 
the  trustee  shall  not  take  beneficially  by  gift  or 
purchase  from  the  cestui  que  trust,  even  al- 
though the  supposed  trustee  and  purchaser  is  a 
mere  intermeddler  and  not  a  regularly  recog- 
nized trustee." 
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In  ^  197  the  author  declares  tbat  "it  is  thus 
seen  that  the  rule  against  purchasing  by  trustees 
amounts  almost  to  prohibition."  • 

The  decided  cases  support  these  doctrines  of 
equity  stated  by  text-wnters  to  the  fullest  ex- 
tent, and  in  all  cases  where  a  contract  or  gift  is 
claimed  adversely  to  the  beueflciary  in  the  trust 
relation,  aa  cestui  que  trust,  client,  ward,  etc., 
courts  of  equity  not  only  require  of  the  trustee, 
attorney,  guardian,  etc.,  the  most  ample  and 
convincing  proofs  of  the  entire  fairness  of  the 
transaction,  and  possession  of  full  information, 
knowle<^,  and  intfintional  action  on  the  part  of 
the  beneficiary,  after  competent  and  independ- 
ent advice  and  deliberate  consideration;  but 
courts  also  set  aside  such  contracts  and  gifts 
with  great  freedom,  either  as  void  from  their 
intrinsic  nature,  or  voidable  because  of  the  ab- 
sence of  the  required  proofs  of  full  considera- 
tion ,  deliberate  action,  independent,  intelligent, 
and  competent  advice,  rational  design,  etc. 
The  action,  gift,  contract,  etc.,  must  not  only 
be  intention^  and  with  knowledge  enough  on 
the  part  of  the  beneficiary  to  care  for  his  ordi- 
nary affairs,  but  such  intentiomil  act  and  know- 
ledge must  be  characterized  by  these  other  ele- 
ments in  its  composition. 

This  presumption  of  inequality  in  dealing, 
and  the  casting  of  this  burdenof  proof  upon  the 
trustee,  guardian,  attorney,  etc.,  arises  from 
the  trust  relation  itself.  Chuiee  v.  Cornell,  75 
N.  T.  100. 

In  Curton  v.  Betieorthp,  8  H.  L.  Cas.  743,  a 
contract  was  set  aside  because  it  was  "improv- 
ident, and  hastily  carried  into  execution." 
And  see  remarks  of  Lord  Jv^Hee  Turner  In 
Baker  v.  M<mk.  4  De  O.  J.  &  S.  393. 

In  Moryan  T.  Mirutt,  L.  R.  6  Ch.  Div.  648, 
a  gift  by  client  to  solicitor  was  set  aside,  and 
Bacon,  V.  C,  said  that  the  rule  absolutely  pro- 
hibited such  gifts.  This  may  be  a  somewhat 
stronger  statement  of  the  rule  than  prevails  in 
other  jurisdictions.  But  the  settled  doctrines  of 
equity  make  it  almost  impossible  that  such  a 
gift  can  prevail. 

The  case  of  Savery  v.  King,  6  H.  L.  Cas. 
655  (Cranworth,  L.  C.),  was  of  a  gift  by  a  son 
after  arriving  at  full  age  to  his  lather.  The 
father  was  required  "to  justify  what  has  been 
done;  to  show  at  all  events,  that  the  son  was 
reallv  a  free  agent,  tbat  be  bad  adequate  inde- 
penoent  advice,  that  he  was  not  taking  an  im- 

Erudent  step  under  parental  influence,  and  tbat 
B  perfectly  understood  the  nature  and  extent 
of  the  sacrmce  he  was  making,  and  that  he  was 
desirous  of  making  it." 

In  Rhodet  v.  Bate,  L.  R.  1  Ch.  App.  Cas.  357, 
the  language  of  the  court  is:  "I  take  it  to  be  a 
well-established  principle  of  this  court  that  per- 
sons standing  in  a  confidential  relation  towards 
others,  cannot  entitle  themselves  to  hold  bene- 
fits which  those  others  may  have  conferred  upon 
them,  unless  they  can  show  to  the  satisfaction 
of  the  court  that  the  persons  by  whom  the  ben- 
efits have  been  conferred  had  competent  and 
independent  advice  in  conferring  them.  This, 
in  my  opinion,  is  a  settled  general  principle  of 
the  court,  and  I  do  not  think  that  either  the  age 
or  capacity  of  the  i>erson  conferring  the  bene- 
fit, or  the  nature  of  the  benefit  conferred,  al- 
fects  tbfs  principle.  Age  and  capacity  are  con- 
sideratioiis  which  may  be  of  great  importance  in 
eases  in  which  the  [^ciple  does  not  apply;  but 
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I  think  they  are  of  but  little  if  any  importanoe 
in  cases  to  which  the  principle  is  aroficabk: 
They  may  afford  a  siifflcient  protecti(»i  in  or- 
dinary cases,  but  they  can  afford  but  littk  pro 
tection  in  cases  of  influence  founded  upcm  con- 
fidence." 

The  case  of  Archer  v.  Sudam,  7  Beav.  580. 
was  of  a  gift  bv  a  niece,  who  had  just  come  of 
age,  to  her  uncle,  who  was  regarded  as  ami- 
ing  in  loeo  parentig.  It  is  there  said  that  tb 
court  "will  take  care  (under  the  circunwtaooa 
in  which  the  parent  and  child  arc  placed  before 
the  emaoctpation  of  the  child)  tbat  such  diU 
is  placed  in  such  a  position  as  will  enable  hin 
to  form  an  entirely  free  and  unfettered  jad;- 
ment,  independentofanysortof  contn^"  ^ 
also  MaiUand  v.  Backhoute,  16  Sim.  58. 

The  case  of  Anderton  v.  EUaorth,  3  Oiil. 
illustrates  the  extent  and  rigor  of  appficaiii.4 
of  the  doctrine  in  England.  ~A  voluntary  dted 
made  by  a  woman  "of  about  seventy  yeatsfrf 
age  and  mit  incompetent,  was  set  aside  after  her 
death  for  the  reason  that  the  deed  was  impnnf- 
doit,  and  because  it  did  not  appear  amrmt- 
tively  that  she  understood  the  whole  nature  and 
^ect  of  the  deed.  This  decree  was  madeafw 
the  death  of  the  grantor  and  in  favor  of  voliui- 
leers,  and  although  the  court  found  'that  E^'- 
abeth  Marston  (the  grantor)  certainly  had  t  i» 
tinct  intention  to  give  her  propertv  to  Mary  Efe- 
wortb,  who  takes  it  by  this  deed  to  the  en^ 
sion  of  all  other  persons.'" 

In  all  these  classes  of  cases  when  such  a» 
tracts  and  gifts  are  set  aside,  it  is  assumed  lUi 
the  intent  to  make  them  exists.  But  the  qim- 
tion  is  not  "whether  she  knew  what  she  vit 
doing,  had  done,  or  proposed  to  do.  but  bo« 
the  intention  was  produced."  Loni  Ekhw  ia 
HumteiUn  v.  Batelp.  14  Yea.  900. 

A^'ma /aeie  a  piurcbase  bya  trustee  fromlii 
cestui  que  trust  cannot  stand.  Speneer't  A^. 
80  Pa.  332;  Smith  v.  Townihend,  37  Md.  Sft*. 

In  cases  of  contract  between  altoroeT  sud 
:  client  it  is  said  in  Dunn  v.  Becard,  63  He.  It 
adopting  the  language  of  Judge  Story:  "Tk 
burden  is  upon  the  purchaser  and  not  upon  Utt 
client  to  establish  the  perfect  fairness,  adeqascy. 
and  equity  of  the  tnumction."  The  tnaae- 
tion  must  be  fair  and  equitable,  and  the  ciial 
must  be  fully  informed  of  the  nature  and  eSeri 
of  the  contract,  sale,  gift,  etc.  Eisiifg  »- 
Sftaw,  33  Cal.  440. 

The  books  are  full  of  cases  holding  subAv- 
tially  the  same  language. 

Can  the  deed  of  Novonber  17,  and  tte^ai 
of  sale  of  the  19th  be  vindicated,  tested  M 
these  mleef 

These  conveyances,  regarded,  as  tlwyeridesi 
!y  were,  as  one  transaction,  were  a  Tolontuy 
conveyance  of  all  the  grantor's  property  to  to- 
other. 

It  is  said  in  Andermm  v.  Elmeorth,  3  Giff.  Iff 
"Nothing  could  be  more  improvident  tkia 
for  a  woman  at  hertime  of  life  to  dispose  of  ifan 
whole  of  her  property  so  as  to  leave  forherseif 
nothing.  No  doubt  the  gift  was  to  a 
with  whom  she  was  living  and  who  wis  kimi 
to  her." 

Did  the  grantor  and  dODor  "fullynndastsM 
the  nature  and  effect  of  the  traosactioiir  Hf 
had  but  eight  days  before  made  u  entirrijr  dif 
feroit  di^xMtlon  of  his  property,  for  the  pw- 
pose  of  anan^^ng  with  his  wife---aodDOtMs 
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pft.— whereby  his  property  was  secured  for  bis 
>wn  use,  and  for  the  ultimate  beoefit  of  the 
children  of  his  adopted  daughter,  by  which  his 
Interests  were  fully  protected  by  a  large  nura- 
!>er  of  carefully  drawn  provisions,  having  tbe 
uterests  of  himself  and  those  children  in  view, 
barging  all  his  property  with  these  trusts  and 
x}nditIons;  and  notwithstanding  all  thecontrol- 
linginfereDoesto  be  drawn  therefrom,  it  is  said 
thai  he  ivitlidn  these  eight  days  voluntarily  re- 
leased all  of  these  safeguards.gave  away  his  pow- 
er to  provide  for  himself  in  hU  old  age  so  care- 
fully provided  for  in  the  first  deed,  relinquisbed 
all  idea  of  providing  for  tbe  natural  objects  of 
his  botiDty,tbe  children  of  his  adopted  daughter, 
who  occupied  so  prominent  a  part  of  his  well- 
considered  scheme  embraced  iu  the  flrst  deed, 
uui  Id  addition  made  this  volnntaiy  conveyance 
10  the  same  person  whom  be  had  hut  Just  before 
controlled  l^so  many  prudently  devisedstipula- 
tiona  and  conditions.  Moreover  it  is  found  that 
the  grantee  and  her  husband  have  no  other 
property  except  this  socooveyed  to  them.  In- 
tiii^cally  viewed,  could  anything  be  more  ir- 
rational than  to  say  that  tbe  grantor  did  this 
thing  with  full  knowledge  and  with  a  set- 
tled intent? 

There  is  absolutely  nothing  In  tbe  case  to  in- 
dicate any  real  change  of  mind  on  the  part  of 
the  grantor  as  to  the  disposition  of  his  estate. 
Is  it  to  be  believed  that  tnis  miserly  and  penu- 
riooa  old  man  would,  under  any  circumstances, 
voluntarily  and  inteotioDally  give  away  all  his 
property,  and  espedallf  that  he  did  so  on 
Aovember  17,  after  so  (&tlDCtly  declaring  his 
ountTary  intent  by  tbe  deed  of  November  9? 

But  It  is  said  that  the  committee  And  that 
these  conveyances  were  voluntarily  made,  and 
without  importunity  from  anyone;  that  Black- 
mao  had  sufficient  mental  capacity  to  transact 
business,  and  that  he  underatood  tbe  business 
he  was  doing. 

As  a  matter  of  course  the  gift  was  voluntary; 
tbat  is  the  assumption  in  all  cases  of  this  chu*- 
octer.  But  was  it  fair,  equitable,  made  upou 
competent  and  adequate  advice,  and  looking  at 
ail  tbe  facts  and  circumstances?  Did  these  con- 
veyances embody  his  real  intent?  He  was 
feeble  in  body,  and  greatly  excited  for  fear  of 
loaag  his  proper^,  oecause  of  thteateued  liti- 
gation. Has  this  tiustee— this  donee  of  trust 
property— shown  to  tbe  satisfaction  of  a  court 
of  equity  that  this  gift  was  not  the  result  of  his 
feebLeaess  and  of  the  condition  of  his  mind 
xreatly  excited  over  the  contemplated  loss  of 
Eis  property?  Why  this  great  excitement  at 
the  prospective  loss  of  his  property  if  all  he  de- 
fied was  to  rid  himself  of  its  burden? 

AddltkmoUy  the  conduct  of  all  these  parties 
for  a  long  time  after  these  conveyances  indi- 
cstescletuly  that  the  real  intent  of  this  transfer 
waa  not  a  gift,  for  it  is  found  that '  'the  receipts 
from  the  store  and  tinshop,  and  the  rents  from 
tenements  on  said  property,  were  paid  to  Blaek- 
maa,  and  tbe  business  of  said  store  and  tiusbop 
down  to  the  time  of  this  action  were  conducted 
by  Blackman."  In  a  word,  all  tbe  parties 
have  at  all  times  treated  this  property  as  if  these 
conveyances  were  inoperative,  and  as  if  Black- 
man  was  tbe  real  owner.  This  is  wholly  at  war 
with  the  theory  that  it  was  a  fair,  free  ^ft, 
nude  upon  full  knowledge  and  information. 
Uaty  Ann  HcCtartl^,  the  donee,  took  part  in 
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the  transactions  tbat  resulted  in  this  so-called 
gift.  She  was  a  party  to  them,  and  asdsted  in 
the  consummation  of  some  of  the  details  of  the 

.transaction  after  the  first  deed.  She  was  in  the 
full  confidence  of  Blackman,  the  trust  relation 
continued  both  as  a  presumption  of  law  and  as 
a  matter  of  fact,  and  now  this  donee  of  a  trust 
estate  says  she  can  hold  the  trust  property  be- 
cause she 'did  not  advise  the  gift,  but  th&t  it 
was  made  through  the  advice  and  influence  of 
one  Michael  Kenney,  "a  Michigan  lawyer." 
There  is  no  such  finding  in  the  case,  and  it  is 
only  by  inference  that  this  is  claimed.  But 
coiuls  of  equity  will  not  resort  to  inferences  to 
find  facts  not  expressly  found  to  sustain  gifts  of 
this  kind.  Tbe  burden  of  proof  is  on  tbe  donee 
to  prove  clearly  and  satisbictorily  all  things  es- 
sential to  sustUD  the  gift. 

Plainly  tbe  advice  of  Kenuey  t>  Blackman, 
if  such  advice  was  acted  upon,  was  wholly  in- 
competent and  inadequate,  unless  there  are 
other  reasons  than  those  appearing  in  the  case; 
and  if  there  are  other  facts  and  reasons  tend- 
ing to  sustain  this  gift,  the  donee  must  prove 
them. 

Even  if  it  should  be  admitted  that  the  deal- 
ings of  Kenney  with  Blackman  constituted  the 
independent  advice  so  strongly  insisted  upon  in 
the  books,  and  even  if  that  advice  had  been  com- 
petent and  adeijuate,  she  fails toflll  tbe  measure 
of  proof  requisite  as  to  tbe  fairness  and  equity  of 
the  gift;  and  certainly  the  evidence  as  to  a  teal 
intent  to  deliberately  and  freely  give  is  weak, 
doubtful,  and  unsatufactOTy. 

If  it  should  be  admitted  that  on  the  ITUi  of 
November  Blackman  intended  to  give,  abso- 
lutely and  freely,  this  property  to  Mary  Ann 
McCarthy,  the  fact  that  he  had  so  radically 
changed  his  mind  since  he  executed  tbe  deed 
of  the  9th  not  only  in  respect  to  his  personal 
interests  and  future  life,  but  with  reference  to 
the  other  objects  of  his  bounty,  would,  when 
taken  in  connection  with  his  miserly  and 
penurious  disposition,  and  the  state  of  great 
excitement  that  be  was  in,  indicate  strongly 
that  he  was  incapable  of  appreciating  the  act- 
ual condition  of  himself  ana  bis  property,  and 
the  relations  of  himself  to  that  property  and  to 
those  whom  he  so  shortly  before  mtended 
should  be  joint  beneficiaries  with  her;  and  un- 
der either  hypothesis  tbe  gift  canuol  prevail. 
The  finding  of  the  committee  that  he  had  suffi- 
cient mental  capacity  to  Ixansact  business,  and 
that  he  understood  tbe  business  he  was  doiog, 
is  not  conclusive  upon  tbe  question  of  intent, 
and  is  too  brief,  narrow,  and  inconclusive;  for 
this  language  is  used  in  connection  with  refer- 
ences to  his  ordinary  business;  and  even  if  he 
did  know  that  he  was  executing  a  warranty 
deed  and  bill  of  sale,  there  is  no  evidence  that 
he  fully  realized  the  whole  scope  and  effect  of 
his  acts. 

It  is  claimed  on  tbe  part  of  the  defendants 
that  the  conveyances  made  by  Blackman  were 
made  to  evade  a  threatened  attachment  of  his 
property  in  a  suit  to  be  broufrbtbyhiswife  for 
her  support,  and  that,  even  though  the  case  he 
one  where  in  other  circumstances  a  court  of 
e<^uity  would  set  a-side  the  conveyances,  yet  it 
will  not  lend  its  aid  to  a  party  to  recover  prop- 
erty conveyed  away  for  such  a  purpose. 

It  is  a  well-settled  rule  that  where  a  debtor 
underrtandingly  and  deliberately  conv^s  away 
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hU  property  to  defraud  or  hinder  his  creditors 
a  court  of  equity  will  not  lend  him  its  aid  to 
recover  the  property  back.  But  this  is  a  de- 
fense which  It  is  certainly  very  inequitable  for 
these  defendants  to  make,  standing  as  they  do 
in  a  confldential  relation  to  the  cantor.  It  is 
not  perhaps  an  established  qualification  of  the 
rule  mentioned,  that  a  person  who,  in  retain- 
ing properbr  conveyed  to  blm,  is  himself  guilty 
of  a  fraud,  cannot  avail  himself  of  the  prior 
fraud  of  the  grantor  for  the  purpose  of  keep- 
ing the  property,  but  such  a  qualification  of 
the  rule  is  at  least  implied  in  Union  Pac.  R.  S. 
Oo.  V.  Duraht,  &5  U.  8.  679  [Bk.  24,  L.  ed. 
893],  and  ByingUm  v.  Moore,  62  Iowa,  470. 
Such  a  qualiflcadon  seems  a  reasonable  one. 
However  this  may  be,  we  think  the  case  does  not 
come  within  the  application  of  the  general  rule, 
for  another  and  periiaps  more  dcdsive  reason. 
Id  the  first  place,  it  is  not  found  that  Blackman 
made  the  conveyances  to  avoid  the  threatened 
suit.  It  is  only  found  that "  bis  wife  had  con- 
tracted debts  in  his  name  without  his  know- 
ledge and  was  threatening  suit  for  support;" 
and  that  "these  things,  together  with  the  com- 
plaint for  divorce  and  attachment  for  alimony, 
greatly  excited  him,  and  he  was  in  great  fear 
that  be  was  going  to  lose  bis  property."  This 
is  hardly  equivalent  to  a  finding  that  he  made 
the  conveyances  to  evade  the  claims  of  bis  wife 
orof  biscreditors.  In  the  next  place  he  was  in 
a  state  of  great  excitement.  The  facts  detailed 
show  the  agitated  condition  of  bts  mind.  The 
divorce  suit  and  attachment  for  alimony  was  a 
matter  gone  by  and  settled,  but  which  yet  con- 
tributed tothedisturbanceof  bis  mind.  Ithad 
previously  been  fouod  that  be  was  in  feeble 
health,  and  an  old  man.  Inthesecircumstauces, 
what  be  did  in  bis  excited  state  of  mind — in  real- 
ity a  panic— ought  hardly  to  be  regarded  as  done 
with  a  deliberate  intent.  It  was  the  basty  and 
incondderatework  of  a  mind  somewhat  broken 
at  the  best,  easily  agitated,  and,  by  the  agita- 
tion, thrown  off  its  boiance.  We  think  that.  In 
the  circumstances,  the  conveyances  should  not 
be  treated  as  conveyances  in  fraud  of  creditors, 
and  that  the  court  should  not  make  it  a  ground 
for  refusing  Hs  «d  to  recover  the  property 
back. 

In  conclusion,  we  think  it  apparent  that  this 
^ft  of  a  cestui  que  trust  to  the  trustee  was  im- 
provident and  irrational,  hastily  made,  not 
upon  due  consideration,  nor  with  competent, 
independent  advice,  wanting  the  elements  of 
fairness  and  equity,— that  the  presence  of  a  real 
intent  to  give  freely  and  deliberatdy  is  not 
proved,  or  that  hewasmentaUyunaUetomake 
a  valid  gift  to  his  trustee. 

The  plaintiff  remonstrated  agtdnst  the  ac- 
ceptance of  the  report  of  the  committee  be- 
cause "it  was  in  evidence  and  uot  contradicted 
that  Keaney,  n  Michigan  lawyer,  advised  Black- 
man  that  the  trust  deed  was  good  for  notlung; 
*  *  *  and  tiiat  the  subsequent  conveyances,  to 
wit,  the  deed  of  gift  ami  the  bill  of  sale,  were 
executed  under  l£e  advice  of  Kenney,  and  that 
Blackman  was  made  to  believe,  and  did  be- 
lieve, that  these  conveyances  were  necessary  to 
enable  his  counsel  to  obtain  proper  relief  from 
the  threatened  acts,  etc. ;  but  the  committee 
made  no  finding  upon  the  subject."  To  this 
statement  in  the  remonstrance  the  defendants 
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demurred,  thereby  not  daiying  the  accuracy 

of  the  statement. 

Assuming,  then,  that  the  committee  did  re- 
fuse to  so  find,  it  must  have  been  on  thetbeoir 
that  it  was  not  important;  and  it  is  upon  this 
theory  that  the  court  below  went  in  overrnliiif 
the  remonstrance.  If  that  advice,  as  cIbIomC 
was  given,  and  Blackman  did,  in  tad,  tUAke 
these  last  conveyances,  not  for  the  purpose  of 
making  a  ^t  to  Mary  Ann  McCarthy.  iHit,  be- 
ing so  advised,  in  order  to  obtain  relief  from 
threatened  litigation,  then  that  fact  is  conclus- 
ive against  the  validitv  of  this  ^ft;  for  as  hss 
been  said  so  often,  unless  the  gift  is  really  and 
freely  made,  with  the  real,  ddiberate  intent  to 
give,  the  transai^n  cannot  be  sustained.  Tbe 
committee  should  have  found  one  way  or  the 
other  on  this  subject,  if  there  was  evidence  in 
the  case  pertinent  thereto  and  a  tttdhig  was 
claimed,  and  this  is  allied  in  tbe  remoo- 
strnnce,  and.  for  the  purpoaes  of  this  cue,  ad- 
mitted. 

The  court  erred  in  overruling  this  part  of  the 
remonstrance:  but  it  is  understood  upon  the 
argument  of  this  case  that  tbe  plaintiff  now 
only  seeks  to  set  aside  tbe  deed  of  November 
17  and  bill  of  sale  of  November  19;  and  as  we 
are  of  opinion  that,  upon  tbe  facts  found  and 
stated  in  the  committee's  report,  those  convev- 
ances  must  be  set  aside,  the  ju^/ment  ttf  t3u 
Superior  Court  it  reversed. 

la  this  opinifm  the  other  Judges  ooneufred. 


STATE,  ex  ret.  John  W.  COOGAN. 
r. 

Joseph  L.  BARBOUR. 

1.  The  eommon  eonneil  of  the  city  of 
Ha.rtford  having  power  in  joint  con- 
vention to  anpomt  a  proaeentln^  at- 
torney,— Held,  that  when  the  appoint- 
ment was  once  made  the  title  to  the 
office  vested  in  the  appointea*  and  it 
was  not  in  the  power  of  ihe  ocmTention 
to  take  it  from  aim. 

3.  The  convention  having  decided  to  ap- 
point, and  having  appointed,  one  per- 
son to  that  office  by  ballot,  and  then 
having  appointed  another  person  by 
resolation, — Held,  that  the  pors«m  mp- 
polntad  ballot  was  entltlod  to  the 
office. 

{Park,  Gh.  J.,  disaenting,) 

{Hartford  Decided  June  8,  UBS.  FllM  ,188&.) 

APPEAL  by  defenduit  from  a  judgment  of 
the  Supenor  Court  of  Hartford  County  in 
favor  of  plaintiff,  overruling  defendant's  de- 
murrer to  plaintiff's  replication  in  information 
in  tbe  nature  of  quo  warranto  to  try  the  title  to 
the  office  of  prosecuting  attomegr  w  the  dty  of 
Hertford.  Affirmed. 

The  facts  and  questions  raised  fully  appear 
from  tbe  opinion. 

Me$»r».  C.  E.  Perkins  and  C.  J.  Cole, 
for  defendant,  appellant,  cited — 

State  V.  Foster,  2  Halst.  101;  Conger  v.  Oit- 
mer,  33  Oal.  76;  AU^-Qm.  v.  SimmdM,  III 
Mass.  359:  ^thtr  v.  Cu«A»tan.  127  Mass.  105; 
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Putnam  v.  Langtey,  138  Mass.  204;  State  v. 
i^imman.U  Conn.  SW;  Tnuteet  of  School  Ditt, 
T.  Gi»$,  8  CoBh.  80;  McCW,  Elect,  g  444. 

Matn.  W.  Hameral^,  States  Atty..  and 
W.  C.  CMe»  for  plaintiff,  appellee,  cited— 

State  V.  Martin,  46  Conn.  479;  Thomat  v. 
Btirii*,  28  Miss.  550;  Taylor  v.  CommoniceaKh, 
3  J.  J.  Marsh,  404;  Aehley's  Case,  4  Abb.  Pr. 
35;  Marbury  v.  Madison,  1  Cranch,  137  (5  U. 
S.  bk.  2,  L.  ed.  60);  People  v.  Fitenmmont,  68 
N.  Y.  618;  Hoke  v.  Fietd,  10  Bush.  144;  Con- 
ger V.  Oilmer,  82  Cal.  75;  People  v.  Stowelt,  9 
Abb.  N.  C.  456;  fiHtate  v.  Chapman,  44  Conn. 
595;  Cush.  Le^.  Assenib.  §^  09,  SOS;  State  v. 
Warrm,  1  Houst.  38;  Cusfa.  Elect.  Cas.  7,  20, 
151,  201.  215. 

CarpeBter*  J.,  delivered  the  opinion  of 
tbe  court: 

The  charter  of  the  city  of  Hartford  proridee 
that  the  common  council,  in  joint  convention, 
shall  appoint  a  prosecuting  attorney,  but  gives 
DO  direction  as  to  the  mode  of  appointment. 
The  convention  therefore  is  at  liberty  to  pro- 
ceed as  it  pleases,  by  ballot,  by  resolution,  by 
tbe  adoption  of  a  verbal  motiou,  or  in  any  other 
manner.  In  this  case  a  member  moved  th  at  the 
convention  proceed  to  ballot  for  a  prosecuting 
attonwy,  and  the  motion  prevailed.  There- 
jEjwn  a  ballot  was  taken,  and  tiie  relator  bad  a 

<^  majority  of  all  the  votes  cast  and  of  tbe 
whole  convention.  After  tbe  result  was  an- 
nounced another  member  of  the  convention 
offered  a  resolution  declaring  the  relator  elected. 
That  resolution ,  on  a  yea  and  nay  vote,  was  lost 
Two  resolotions  were  then  offered,  the  first  de- 
claring tbe  ballot  just  taken  null  and  of  no 
effect  by  reason  of  errors  in  tbe  same,  and  the 
other  declaring  that  Joseph  L.  Barbour  "is 
hereby  elected  and  appointed  prosecuting  attor- 
iierr/''etc.    These  resolutions  were  passed. 

The  question  is.  Which  of  tbe  two  candidates 
ni  appointed?  The  superior  court  held  that 
tbe  relator  was  appointed,  and  the  defendant 
appealed  to  this  txnxri. 

It  will  be  observed  that  the  business  of  the 
convention  was  limited  to  making  appoint- 
ments. For  all  the  purposes  of  this  case  we 
may  assume  that  its  sole  business  was  to  ap- 
pomt  a  prosecuting  attorney,  and  that  it  had 
no  other  powers  or  duties.  It  had  but  one 
thbgtodo,  and  when  that  was  done  its  powers 
were  exhausted.  Unlike  legislative  bodies  con- 
vened for  purposes  of  ordmary  legislation,  it 
nad  no  power  to  enact  and  repeal,  and  its 
power  to  reconsider  was  very  limited,  being 
confined  to  the  preliminary  proceedings.  The 
term  of  office  is  pr^ribed  by  the  charter  "  for 
the  term  of  one  year,  and  until  his  successor  is 
cdiosen  and  qualified. "  Tbe  power  of  removal 
is  not  vested  m  the  convention.  It  follows  that 
when  the  appointment  was  once  made  tbe  title 
to  the  office  vested  in  the  appointee,  and  it  was 
not  in  the  power  of  the  ocmvention  to  take  it 
from  himt 

The  question,  then,  is  reduced  to  this:  Was 
the  rdatot  appointed  by  the  ballot?  In  behalf 
of  the  defendant  it  is  contended  that  he  was 
pot;  that  the  ballot  should  be  regarded  as  an 
informal  one;  that  the  convention,  as  appears 
by  its  sabsequent  action,  manifestly  contem- 
wated  and  intended  that  the  passage  of  a  reso- 
nitkm  declaring  the  candidate  lecaving  a  ma- 
cora. 


jorit;;^  of  votes  elected  should  be  the  act  of 
appointment;  and  that  until  that  is  done,  even 
until  the  convention  has  adjourned,  the  pro- 
ceedings are  in  fieri,  and  it  cannot  be  said  that 
an  appointment  bat>  been  made. 

In  behalf  of  the  relator  it  is  contended  that 
the  vote  of  the  convention  to  proceed  to  ballot 
for  a  prosecuting  attorney  was  equivalent  to 
and  must  be  regarded  as  a  vote  to  elect  or  ap- 
point a  prosecuting  attorney  \fv  ballot;  that 
when  the  result  was  announcea  the  appoint- 
ment was  complete,  nothing  more  being  re- 
quired; that  the  relator  thereby  acquired  a 
vested  right  to  the  office,  and  that  it  was  not  in 
tbe  power  of  the  convention  bv  its  sul»equenl 
prooeedinga  to  deprive  him  of  "it. 

We  are  inclined  to  think  that  the  view  pre- 
sented by  the  counsel  for  the  relator  is  the  bet- 
ter one.  If  the  convention  had  adjourned  im- 
mediately after  the  result  of  the  ballot  was  an- 
nounced, we  think  it  must  be  conceded  that 
Mr.  Coogan  would  have  been  legally  appointed. 
The  adjournment  would  have  indicated  that 
the  convention  regarded  its  duty  as  fully  per- 
formed; but  the  convention  proceeded  to  con- 
sider and  vote  upon  resolutions  declaring  the 
respective  candidates  elected.  This  proceed- 
ing may  be  accounted  for  on  one  of  two 
grounds:  (1)  the  convention  may  not  have  re- 
garded a  resolution  as  essential  to  an  appoint- 
ment, but  simply  as  a  more  formal  and  orderly 
declaration  of  the  resolve;  (2)  that  tbe  conven- 
tion considered  the  resolution  as  necessary  to 
an  appointment.  In  tiie  former  case  it  is  evi- 
dent utat  tbe  resoluti(Hi  would  not  dve  efficacy 
to  the  ballot  nor  add  to  its  force  and  effect.  In 
the  latter  it  is  equally  apparent  that  tbe  views 
of  the  convention  as  to  the  necessity  of  a  reso- 
lution would  not  be  conclusive.  So  that  the 
question  remains,  notwithstanding  tbe  subse- 
quent action.  Was  the  result  of  the  ballot  a 
legal  election?  If  that  was  its  effect  without 
the  subsequent  action,  we  tiiink  it  must  have 
the  same  force  with  it. 

It  was  doubtless  competent  for  the  conven- 
tion to  have  determined  in  advance  that  the 
appointment  should  be  made  by  the  passage  of  ^ 
a  resolution,  that  the  ballot  should  be  an  infor- 
mal one,  or  that  it  should  be  a  method  of 
selecting  a  candidate  to  be  appointed  by  a  reso- 
lution. In  such  a  case  there  would  have  been 
no  appointment  prior  to  the  passage  of  the  res- 
olution. But  such  was  not  the  action  of  the 
convention.  Tbe  vote  was,  not  to  take  an  in- 
formal ballot,  not  to  select  by  ballot  a  person 
to  be  appointed,  but  to  ballot  for  a  prosecuting 
attorney.  Tbe  ballot,  we  think,  was  under- 
stood and  intended  to  be  an  election;  and  an 
election  was  an  appointment. 

We  interpret  tbe  vote  to  ballot  as  equivalent 
to  a  vote  to  elect  or  appoint  bv  ballot,  as  a  vote 
determining  tbe  method  by  which  tbe  appoint- 
ment should  be  mode.  After  the  passage  of 
that  vote  an  appointment  by  another  method 
would  not  have  been  in  order — would  not  have 
been  according  to  parliamentary  usage.  If  the 
convention  mA  omitted  the  ballot,  and  made 
the  appointment  by  resolution  without  first  re- 
scinding the  vote  to  ballot,  it  might  perhaps 
have  b^n  a  legal  appointment,  on  the  ground 
that  there  was  an  implied  rescission,  but  it  cer- 
tainly would  have  been  irregular.  But  that 
course  was  not  taken.   After  vodng  to  ballot, 

841 


Digitized  by 


666  New  England  Repobtbb— Hup.  C3t.  of  Bbr.  of  Connkcxicot.  Jdxk, 


a  ballot  was  actually  taken,  which  resulted  In 
an  election  by  a  dear  majority.  Tlien,  with- 
out any  vote  changing  the  method,  the  conven- 
tion proceeded  to  pass  a  resolution  which  de- 
clared another  man  elected  and  appointed.  In 
addition  to  the  irregularity  of  not  following  the 
prescribed  method,  they  departed  from  it  after 
Uie  thioe  to  be  done  had  been  done.  The  con- 
vention decided  to  appohit  and  did  appoint  by 
ballot,  and  then  appomted  anotber  man  by  res- 
olution. 

We  have  said  that  the  appointment  was  made 
when  the  result  of  the  ballot  was  ascertained 
and  declared.  Nothing  more  was  required  of 
the  convention.  Its  wdl  had  been  expressed 
in  a  parliamenta^  and  legal  method,  had  been 
duly  declared,  and  had  b«»)me  a  matter  of  rec- 
ord. Declaring  a  result  by  resolution  was  un- 
necessary. No  certificate  or  commission  from 
the  convention  or  its  officers  was  required  by 
law.  Mr,  Coogan's  ri^ht  to  the  office  vested  at 
once,  and  be  might  without  further  ceremony 
accept  and  qualirp'. 

We  do  not  wish  to  be  understood  as  denying 
the  power  of  the  convention  t»  correct  errors 
and  to  nullify  the  effects  of  fraud.  If  there 
was  a  palpable  error  or  fraud,  or  if  the  ballot 
for  anv  cause  was  illegal,  the  convention  might 
undouDtedly  treat  it  as  void,  and  proceed  to 
anotber  election.  If  we  were  to  look  only  to 
the  resolutions  which  passed,  we  might  assume 
that  there  was  an  error  in  the  ballot,  and  so  give 
effect  to  the  reeolation.  But  the  pleading  show 
that  it  was  admitted  that  there  was  in  fact  no 
error  or  mistake.  The  mere  declaration  that 
tiiere  was  an  error  when  there  waa  none,  and 
the  attempt  to  nullify  the  app<^tment  on  that 
ground,  cannot  be  vmdicatea. 

These  views  are  believed  to  he  in  harmony 
with  the  best  and  most  carefully-considered 
cases.  AppointmentB  to  ofBce,  by  whomsoever 
made,  are  intrinsically  executive  acts.  It  has 
been  so  held  when  the  ^polntment  waa  mode 
hy  a  couit  {Taylor  v.  (fommonieeaWt,  3  J.  J. 
Harsh.  401);  also  when  made  by  the  common 
council  of  a  city  (Ac/iley'a  Case,  4  Abb.  Pr.  35); 
and  when  made  by  an  executive  officer  (Afar- 
hury  V.  Madiam.  1  Cranch,  187  (6  U.  8.  bk.  S, 
L.  ed.  60). 

When  the  t^ipointing  officer  or  body  has  not 
the  power  of  removal,  if  the  power  to  appoint 
has  been  once  exercised  it  is  irrevocable,  and 
the  appointee  will  hold  office  during  the  term. 
Marbvry  v.  Madison  and  Aehle^t  Ccue,  mpra; 
Cole  V.  Chapman,  44  Conn.  601  j  Putnam  v. 
Langteg,  183  Mass.  204. 

An  appointment  is  complete  when  the  last 
act  required  of  the  aptwintmg  power  has  been 
performed.  The  signing  of  a  commission  by 
the  President  of  the  United  States,  when  the 
appointment  was  made  by  him  and  tho  law 
required  a  commission,  was  held  to  be  the  last 
act  (Marbury  v.  Madison,  tupra);  also  a  writing 
signed  by  the  mayor  of  a  city,  making  a  nomi- 
nation to  be  confirmed  by  the  common  council, 
under  the  erroneous  belief  that  such  confirma- 
tion was  necessary,  although  it  was  not  re- 
quired by  law  {People  v.  Fits»immon»,  «8  N.  Y. 
614).  In  the  case  of  a  judicial  appointment,  a 
declaration  in  open  court,  when  the  law  does 
not  require  the  appointment  to  be  In  writing, 
has  been  held  to  be  final.  Hoke  v.  Field.  10 
Bush.  144. 
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In  Adiletf'a  Gate,  mpra,  it  waa  held  that  the 
appointment  was  made  when  both  branches  of 
the  common  council  concurred  in  the  paraiJR 
of  a  resolution  making  the  appohitment.  So 
also  in  P^le.  v.  StowWi,  9  Abb.  N.  C.  456. 

In  Conger  v.  Oilmer,  82  Cal.  75,  the  law  re- 
quired that  justices  of  the  peace  appointed  by 
the  board  of  supervisors  should  receive  a  com- 
mission signed  by  the  officers  of  the  board  and 
sealed  with  its  s^;  it  was  held  that  a  commis- 
sion so  signed  and  sealed  was  the  only  evidence 
of  an  appointment.  If,  however,  such  formal 
act  is  to  be  performed  by  some  other  than  the 
appointing  power,  it  constitutes  no  part  of  the 
ujpoiDtment.  Marbury  v.  Meidimm,  ntpra; 
People  Y.  Stowetl,  awpra.  Such  formal  acta  in 
such  cases  are  mere  ministerial  acts. 

The  case  of  Marbury  v.  Jfotftara.  nipra,  is 
worthy  of  a  more  extended  notice.  In  that 
case  nearly  all  the  important  principles  involved 
in  this  were  promulgated  by  the  Supreme  Court 
of  the  Unitol  States,  in  an  elaborate  opinion 
by  Chief  Jvstice  Marshall,  in  which  the  whole 
subject  ia  exhaustively  considered. 

n^dent  Adams,  under  a  law  of  Congreaa, 
nominated  certain  persons  to  be  justices  of  the 
peace  in  the  District  of  Columbia,  and  the  nom- 
mations  were  confirmed  by  the  Senate.  The 
law  required  that  the  appointee  should  be  com- 
missioned by  the  President  under  the  great  seat 
of  the  United  States.  The  am>oinbnent  was 
for  a  term  of  five  years.  The  Iresident  signed 
the  commisdoo,  and  the  seal,  under  ttaestatuie, 
was  affixed  by  the  secretary  of  state,  1^  whom 
alone  ft  could  be  affixed.  The  commission, 
however,  was  not  delivered.  The  persons  ap- 
pointed applied  to  the  supreme  court  for  a  man- 
damus to  compel  its  delivery.  On  a  rule  to 
show  cause,  the  court  held  that  the  appoint- 
ment was  complete,  and  that  the  persons  there- 
in named  were  legally  entitled  to  the  office;  but 
discharged  the  nde  on  the  ground  that  the  cause 
was  not  witbin  the  jurisdiction  of  the  court 

The  opinion  shows  that  in  some  cases  there 
is  a  distinction  between  the  acts  of  appointing 
to  office  and  commissioning  the  persons  ap- 
pointed. "It  follows,"  says  the  court,  "from 
the  existence  of  this  distinction,  that  if  an  ap- 
pointment was  to  be  evidenced  by  any  public 
act  other  than  the  commission,  the  performance 
of  such  public  act  would  create  the  ofilcer,  and 
if  he  was  not  removable  at  the  will  of  the  Pres- 
ident, would  either  give  him  a  right  to  his 
commission, orenable  him  to  perform  the  du- 
ties without  it."  Again  :  "This  is  an  appoint- 
ment made  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  is  evi- 
dence! by  no  act  but  the  commisrion  itself. 
In  such  a  case,  therefore,  the  commission  and 
the  appointment  seem  inseparable,  it  being  al- 
most impossible  to  show  an  appointment  other- 
wise than  by  proving  the  existence  of  a  com- 
mission; still  the  commission  is  not  necessarily 
the  appointment,  though  conclusive  evidenoe 
of  iC'  m 

It  was  then  held  that  the  appointment  was 
made  when  the  last  act  required  of  Uie  Pres- 
ident was  performed.  On  this  point  the  court 
says:  "  Should  tbe  commission,  instead  of  be- 
ing evidence  of  an  appointment,  even  be  con- 
sidered as  constituting  the  appointment  itself, 
still  it  would  be  made  when  the  last  act  to  be 
done  by  the  President  was  perfoimed,  or,  at 
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furthest,  wben  the  commission  was  complete. 
The  last  act  to  be  done  bj  the  President  is  the 
agutnie  of  the  commi^oa.  He  has  thus 
acted  on  the  advice  and  consent  of  the  Senate 
to  liis  own  nomination.  The  time  for  delibera- 
tion has  then  passed.  He  bas  decided.  His 
jndgmrat,  on  the  advice  and  consent  of  the 
Senate,  concurring  with  his  nomination,  has 
been  made,  and  the  officer  Is  appointed.  This 
appointment  is  evidenced  by  an  open,  unequiv- 
ocal act:  and,  being  the  last  act  required  from 
the  peisQD  making  it,  necessarilj  excludes  the 
idea  of  its  being,  so  far  as  respects  the  aj^int- 
ment,  an  inchoate  and  incomplete  transaction. 
Some  point  of  time  must  be  taken  when  the 
power  of  the  executive  over  an  officer,  not  re- 
movable at  his  will,  must  cease.  That  point 
of  time  must  be  when  the  constitutional  power 
of  appointment  has  been  exercised.  And  this 
power  has  been  exercised  when  the  last  act  re- 
quired from  the  person  possessing  the  power 
has  been  perform  w." 

The  case  then  holds  timt  affixing  the  seal  to 
the  commission  was  no  part  of  the  appoint- 
ment, nor  was  it  essential  to  its  validity,  it  be- 
iog  a  mere  ministerial  duty  to  be  performed  by 
a  ministerial  officer  and  not  by  the  appointing 
power.  "It  is  never  to  be  affixed  till  the  com- 
misdon  is  sigDed,  because  the  signature,  which 
gives  force  and  effect  to  the  commission,  is  con- 
chidve  evidence  that  the  appointment  is  made." 

It  Is  then  held  that,  the  power  having  been 
exerdsed  and  the  appointment  made,  the  Pres- 
ident could  not  unmake  it  and  appoint  another, 
notwithstanding  the  fact  that  the  (»mmisBion 
had  not  been  ddirered;  and  for  the  reason  that 
the  Pieaident  had  not  the  power  of  removal. 
On  this  pcdnt  the  court  says:  "Where  an  officer 
isTonovableatthewill  of  the  executive,  thecir- 
cumstance  which  completes  his  appointment  is 
of  no  concern,  because  the  act  is  at  any  time 
Fevocable  ;  and  the  commission  may  be  arrest- 
ed, if  siill  io  the  office.  But  when  the  officer 
is  not  removable  at  the  will  of  the  executive, 
the  appointment  is  not  revocable,  and  cannot 
be  annulled.  It  has  conferred  legal  rights 
which  cannot  be  resumed.  The  discretion  of 
the  executive  is  to  be  exercised  until  the  ap- 
pointment has  been  m^e.  But  having  once 
made  the  appointment,  his  power  over  the  of- 
fice is  terminated  in  all  cases  where  by  taw  the 
officer  is  not  removable  by  him." 

The  case  of  Ctmyer  v.  Gilmer,  32  Cal.  75,  is 
cited  and  relied  on  by  the  defendant.  In  that 
case  it  was  decided  tnat  "  the  appointment  to 
office  by  the  board  of  supervisors  is  not  com- 
plete until  the  person  appointed  bas  received  a 
certiflcate  of  his  election  under  the  seal  of  the 
boaid,  signed  by  the  proper  officers  of  the 
board.  An  appointment  made  by  a  majority 
of  the  board  may  be  revoked  at  any  time  be- 
fore such  certiflcate  Is  Issued,  and  another  per- 
son may  be  appointed.  In  the  case  of  an  elec- 
tion to  office  by  the  people  the  rule  is  different, 
and  the  issuance  of  a  commission  is  a  mere 
nilnifrterial  act."  A  statute  of  California  re- 
quired that  the  person  api)ointed  should  receive 
a  certificate  of  his  appointment,  signed  by  the 
offlcm  of  the  apjwintmg  body  and  sealed  with 
its  seal  The  court,  following  the  case  of  Mar- 
V.  Madiaon,  held  that  the  appointment  was 
not  oomplete  until  the  last  act  required  of  the 
>n>dnting  power  had  been  performed;  and 
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that  the  last  act  was  the  issuance  of  a  certificate 
signed  and  sealed  as  required  by  law.  A  Uni- 
ted States  statute  made  the  secretary  of  state 
the  custodian  of  the  great  seal,  and  made  H  his 
duty  to  affix  It  whenever  required.  When, 
therefore,  it  was  affixed  to  commissions  issued 
by  the  president  to  complete  an  appointment 
made  b^  him,  it  constituted  no  part  of  the  act 
of  appomting,  but  was  a  mere  ministerial  act 
attestmg  the  verity  of  the  presidential  signa- 
ture. In  Conger  v,  Oilmer  the  signing  and  seal- 
ing of  the  certiflcate  were  acts  to  be  performed 
by  the  board,  the  appdnting  power,  being  per- 
formed by  its  offlcm  and  by  its  immediate 
direction,  and  were  properly  hdd  to  be  an  essen- 
tial part  of  the  act  of  appointment — executive 
and  not  ministerial  acts.  So  far  that  case  seems 
to  be  in  harmony  with  the  views  we  have  ex- 
p]%sBcd,  and  is  an  authority  quite  as  much  in 
favor  of  the  plaintiff  as  of  the  defendant;  for 
in  this  case  It  will  be  remembered  that  no  seal, 
no  certiflcate,  nor  any  act  other  than  that  actu- 
ally performed,  is  required  from  the  appcdnt- 
ing  power. 

In  that  case  it  will  be  observed  that  the  sec- 
ond appointment  was  made  some  days  after  the 
first  and  at  a  subsequent  meetin|f.  The  board 
doubtless  had  contmuing  jurisdiction  over  the 
subject-matter.  But  it  Is  not  conteoded  that, 
wben  the  law  requires  a  convention  to  meet  on 
a  given  day,  and  make  an  appointment,  the  con- 
vention may  meet  on  a  subsequent  day  and 
revoke  an  appointment  made  at  the  time  re- 
quired. 

The  case  of  Baker  v.  Cu^man,  1S7  Mass. 
105.  another  case  cited  b^  the  defense  was  this: 
The  aldermen  and  (»>uncilmen,  81  io  number, 
met  in  joint  convention  to  appoint  a  city  clerk. 
Baker  received  17  votes,  but  there  were  82 
votes  cast.  The  convention  declared  the  ballot 
void,  and  on  a  second  ballot  beine  taken  Cush- 
raan  was  elected.  The  court  held  that  his  elec- 
tion was  legal,  saying  that  "it  was  within  the 
lawful  power  of  the  convention,  at  the  same 
meeting,  and  before  the  result  of  the  election 
had  been  declared,  to  treat  the  proceedings  al- 
ready had  as  irregular  and  Invalid,  and  to  vote 
anew."  In  that  case  there  was  a  reason  for 
setting  aside  the  ballot.  It  may  have  been 
tainted  with  fraud.  If  fraudulent,  the  extent 
of  the  fraud  could  not  be  known,  for  several 
members  entitled  to  vote  may  have  refrained 
from  voting,  and  several  not  entitled  to  vote 
may  have  voted ;  and  possibly  the  fraudulent 
votes  may  have  been  required  to  makeamajor- 
ity.  The  convention  had  a  right  to  insist,  and 
it  was  due  to  the  appointee,  that  there  should 
be  a  ballot  free  from  any  suspicion  of  fraud. 
Had  there  been  a  similar  fact  in  this  case,  or 
any  reason  for  declaring  the  ballot  void,  it 
would  have  presented  a  different  question. 
We  regard  that  case  as  consistent  witii  the  posi- 
tion we  have  takeo. 

The  case  of  State  v.  Fotter,  2  Halst.  (N.  J.) 
101,  was  like  this,— the  case  of  an  appointment 
by  a  joint  convention  of  two  bodies.  It  con- 
sisted of  56  members,  of  which  only  55  were 
present  and  voting.  On  two  ballots  Miller  had 
28  votes,  but  was  not  declared  elected,  the 
chair  ruUng  that  a  majority  of  the  whole  num- 
ber was  necessary,  in  which  ruling  he  was  sus- 
tained by  the  convention.  Another  ballot  was 
taken,  and  Foster  receired  81  votes  and  was  de- 
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nlared  elected.  The  court  held  that  Foster  was 
legally  elected.  The  court  Interrupted  the 
couDflel  for  the  plaintiff  with  the  announce- 
ment that  their  minds  were  made  up,  and  then 
said  "that  all  deliberative  assemblies  during 
their  sessioD  have  a  right  to  do  and  undo,  con- 
sider and  reconsider,  as  often  as  tber  think 

E roper,  and  it  is  the  result  ouly  which  is  done, 
n  this  case  they  had  a  right  to  recondder  any 
question  which  had  been  before  them  or  any 
vote  which  they  had  made."  We  cannot  re- 
gard that  case  as  an  authority  controlling  or 
materially  influencing  our  decision,  for  several 
reasons.  It  was  hastily  decided  and  manifestly 
was  not  well  considered.  It  confounds  legisla- 
lative  proceedings  with  executive  acts,  and 
applies  the  rules  regulating  the  former  to  the 
latter,  while  such  rules  are  applicable  only  to 
a  limited  extent.  It  assumes  uiat  the  oonven- 
tion  had  power  to  undo  as  well  as  to  do,  to  re- 
move as  well  as  to  apnxnot.  That  may  have 
1)een  so  in  that  case,  while  confessedly  it  is  not 
so  in  this.  For  these  reasons  a  majority  of  the 
court  holds  that  Vure  i»  no  error  tn  the  judg- 
ment ^  the  Superior  Court. 

In  this  opinion  Loomis  and  Oran^r,  JJ. , 
concurred. 

Park,  Ch.  J.:  I  regret  that  1  am  unable  to 
concur  in  the  views  expressed  by  the  majority  of 
the  court ;  and  were  it  not  that  I  am  under  a 
fltrong  impression  that  the  decision  should  be 
in  favor  of  the  defendant,  I  would  silently 
acquiesce. 

Two  queetions  are  presented  for  considera- 
tion. The  first  is.  Was  the  vote  by  ballot,  that 
was  taken  at  the  commencement  of  the  pro- 
(«ediDgs  of  the  convention,  of  a  character  to 
elect  the  relator?  If  not,  then  the  relator  is  not 
entitled  to  the  office  of  prosecuting  attorney  of 
the  city,  for  it  is  not  pretended  that  he  was 
afterwards  elected.  If  it  was,  then  the  ques- 
tion is,  Had  the  convention  the  legal  right  to 
alter,  change,  or  annul  the  vote  that  bad  been 
taken,  at  any  time  during  its  continuous  ses- 
sion,  and  before  its  dissolution?  If  it  had, 
then  the  relator  is  not  entitled  to  the  office;  for 
in  that  case  it  seems  to  be  conceded  that  the 
convention  nullified  the  vote  by  ballot,  and 
afterwards  elected  the  defendant  to  the  office. 

Was  the  ballot  of  a  character  to  elect  the  re- 
lator? is  the  Urst  question  in  order  to  be  con- 
sidered. 

The  vote  by  ballot  was  preceded  by  a  vote  in 
the  following  words:  "That  the  convention 
proceed  to  ballot  for  prosecuting  attorney." 
There  is  nothing  in  this  language  to  indicate 
whether  the  vote  to  be  taken  by  bsllot  was  to 
be  formal  or  informal.  It  is  just  as  cons^tent 
with  one  construction  as  with  the  other.  It  is 
ambiguous  in  this  respect,  and  It  becomes  im- 
portant to  consider  which  construction  was 
given  to  it  by  the  members  of  the  convention 
when  the  ballot  was  taken  ;  for  if  it  was  then 
regarded  and  treated  by  them  as  an  informal 
ballot,  taw  and  reason  unite  in  declaring  that 
it  was.  in  foot,  such  a  ballot  to  all  intents  and 
purposes.  There  is  no  necessity  for  citing  au- 
thorities in  support  of  this  position,  for  there  is 
uo  room  for  controversy.  What  construction, 
then,  did  the  members  of  ttie  convention  put 
upon  the  balloting  ? 

In  the  first  place  the  presiding  officer  of  the 
344 


convention  must  have  regarded  it  as  an  in- 
formal ballot,  vc  else  he  would  have  dedaied 
the  relator  elected  after  announdng  the  result 
of  the  vote.  The  ballot  was  immediately  f<d- 
lowed  by  a  resolution  declaring  the  relator 
elected.  What  was  the  necessity  of  this  reso- 
lution if  he  had  just  been  electee!?  The  major- 
ity of  the  court  say  there  was  none.  Had  this 
resolution  passed,  the  relator  would  have  been 
elected,  notwithstanding  the  character  of  the 
balloL  But  the  resolution  was  voted  down. 
Two  members  of  the  convention,  who  balloted 
for  the  relator,  voted  against  him  on  the  reso- 
lution. How  can  these  contradictoir  ads  be 
reconciled  except  upon  the  theory  uiat  these 
members  regarded  the  ballot  as  ioiormal,  and 
so  cast  complimentarv  ballots  for  the  relator, 
but  on  the  passage  of  the  resolution,  knowing 
it  would  elect  him  if  passed,  voted  a^nsthinL 

This  resolution  was  followed  by  another  de- 
claring the  defendant  elected  to  the  office  of 
prosecuting  attorney.  This  resolution,  ^ler 
various  motions  to  defeat  its  passage  had  been 
voted  down,  was  passed  by  a  yea  and  nay  vote 
of  the  convention. 

During  all  these  hotly  contested  proceedings 
not  a  member  of  the  conventirasiugesled  even 
that  the  relator  had  been  elected  l^the  ballot 
that  was  taken  at  their  commencement.  All 
the  22  members  who  voted  constantly  for  the 
relator  during  the  whole  session  of  the  conven- 
tion were  entirely  silent  on  this  subject.  This 
shows  conclusively  tliat  the  members  of  the 
convention  regarded  the  ballot  that  bad  been 
taken  as  merely  informal, — as  of  no  conclusive 
effect, — as  a  bal'ot  of  no  importance  whatso- 
ever after  any  subsequent  action  of  the  conven- 
tion of  a  contrary  character.  Why  was  the 
passage  of  the  rescAution  appointing  the  defend 
ant  to  the  office  so  strenuous^  contested 
unless  such  had  been  the  fact  ? 

But  it  is  said  that  the  demurrer  in  the  case 
admits  that  the  vote  by  ballot  was  formal 
and  that  it  elected  the  relator.  I  do  not  so 
understand  the  demurrer.  The  replication  sets 
forth  that  the  resolution  annulling  the  vote  by 
ballot  on  the  ground  of  alleged  errors  therein, 
and  the  resolution  electing  the  defendant  to 
the  office,  were  passed  without  any  investiga- 
tion by  the  convention  to  ascertain  whelfier 
there  were  errors  in  the  baUot  or  not.  when  in 
fact  there  were  none.  These  are  the  only  alle- 
gations of  fact  in  the  replication.  The  rest  is 
made  up  of  plain  conclusioos  of  law  arising  on 
the  record  of  the  proceedings  of  the  convenUon. 
The  demurrer  admits  the  truth  of  these  allega- 
tions of  fact,  but  the  record  of  the  convention 
must  speak  for  itself,  and  determine,  as  a  mat- 
ter of  law,  in  connection  with  these  allegations 
of  fact,  who  was  elected  prosecuting  attorney. 

There  was  no  necessity  for  passing  any  reso- 
lution annulling  the  vote  by  ballot.  Any  act 
of  the  convention  of  a  contrary  character  would 
have  destroyed  it,  if  parliamentary  usage  bad 
required  its  destruction.  It  was  doubtless 
done  out  of  abundant  caution  to  have  the  pro- 
ceedings of  the  convention  free  from  all  ap- 
pearance of  irregularity.  I  think,  therefore, 
that  the  record  of  the  convention  shows  con- 
clusively that  the  vote  by  ballot  was  informal 
in  character,  and  was  so  regarded  by  every 
member  of  the  convention  when  it  was  taken, 
and  that  consequratly  it  was  not  of  a  character 
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to  elect  the  relator  to  the  office  of  prosecutiag 

''l^rtlS  is  said  by  the  majority  of  the  court 
that  tiie  members  of  the  conveDtioD  ma^  have 
considered  fbat  the  passage  of  a  resolution  de- 
ckling the  relator  elected  was  necessary  in 
addition  to  the  ballot,  in  order  to  complete  his 
election ;  and  then  they  go  on  to  hold  that  the 
(MSBage  of  such  resolution  was  not  necessary 
ID  fart. 

■If  the  membersof  the  convention  so  believed 
when  they  cast  their  ballots,  where  lies  the  dif- 
ference between  a  ballot  so  taken  and  an  in- 
formal one?  Under  such  belief  every  member 
of  the  convention  might  have  ca^t  compllmen- 
Isiy  ballots  for  the  relator  without  any  inten- 
tion of  electing  him,  but  on  the  contrary  with 
an  mtention  <x  defeating  his  election  1^  refus- 
ing to  pass  the  necessary  resolution.  Every 
member  of  the  convention  knew  that  a  vote  by 
iMllot  was  not  necessaiy;  that  the  passage  of  a 
resolution  declaring  a  person  elected  was  suffi- 
dent,  in  and  of  itself,  to  make  an  election;  for 
the  passage  of  the  resolution  declaring  the  de- 
fendant »ected  was  strenuously  opposed  by 
every  friend  of  the  relator,  though  no  ballot 
electing  him  bad  been  had.  They  knew  the 
importanceof  the  resolution.  They  knew  that 
if  It  passed  the  defendant  would  be  elected 
without  anything  further  to  be  done.  And, 
fortfaermore,  all  the  members  of  the  conven- 
tion were  presumed  to  know  the  law, — were 
presumed  to  know  that  any  mode  of  election  iu 
tbis  case  was  suflBcient  in  itself  to  make  a  legal 
election.  Wherein,  then,  lies  the  difference  be- 
tween an  informal  ballot  and  the  one  regarded 
»8  formal  by  the  majority  of  the  court  ?  In 
each  the  voters  believe,  and  act  npon  the  belief, 
that  there  will  be  nothing  decisive,  nothing 
final,  in  the  vote  they  are  casting;  that,  at  the 
most,  it  will  be  merely  an  expression  of  the 
views  of  the  convention  in  regard  to  candidates. 
This  is  all  there  ever  is  in  an  informal  ballot ; 
this  is  all  there  could  be,  it  seems  tome,  In  the 
ballot  as  it  is  regarded  by  the  majority  of  the 
court. 

Again,  the  majority  of  the  court  construe 
the  vote  "  to  proceed  to  ballot  for  prosecuting 
sttoroey"  as  a  vote  "  determining  the  mode  by 
which  the  appointment  should  oe  made,"  and 
tiut  only.  If  the  mover  of  that  resolution  had 
^ply  this  object  in  view  when  he  made  the 
niouoo,  he  was  very  unfortunate,  it  seems  to 
me,  in  the  use  of  l^guage.  The  word  "bal- 
lot" does  not  seem  to  oe'an  important  word  in 
the  vote,  while  the  word  "proceed"  is.  One 
Would  infer  from  the  langu^e  that  there  had 
been  delay  in  commencing  the  proceedings  and 
80  a  member  moved  "  to  proceed,"  etc.  If  he 
had  bteoded  to  Und  the  convention  to  make 
the  election  by  ballot,  it  seems  to  me  he  would 
have  said,  "  I  move  that  the  election  of  prose- 
cuting attorney  be  made  by  ballot,"  without 
any  reference  to  the  time  wnen  voting  should 
Gonunence.  But  "proceed  to  ballot  means, 
>iini>)y>  commence  to  ballot,  begin  to  ballot. 

Moreover,  It  seems  clear  to  me  that  the  con- 
Tention  put  no  such  construction  upon  the  vote 
the^  were  passing.  When  the  resolution  de- 
claring the  defen&nt  elected  was  under  consid- 
eration by  the  convention,  not  a  member  sug- 
gested that  it  was  out  of  order,  that  it  could  not 
K  aitettained,  that  the  convention  had  bound 
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itself  to  make  the  election  by  ballot, — and 
that  toowhere,  seemingly,  every  motion  that  In- 
genuity could  suggest  to  defeat  Its  passage  was 
eagerly  resorted  to  by  the  friends  of  the  relator 
to  accomplish  that  result.  Is  it  possible  that 
an  objection  so  obvious,  and  withal  so  mani- 
festly fatal  to  the  passage  of  the  resolution, 
etoecially  so  soon  after  the  convention  had 
otherwise  declared,  would  not  have  been  made 
if  the  members  of  the  convention  had  under- 
stood that  they  had  so  bound  themselves?  I 
think  not. 

But  suppose  the  vote  by  ballot  was  suffi- 
cient, in  and  of  itself,  to  elect  the  relator,  had 
not  the  convention  a  lawful  right  to  reconsider 
its  action,  and  elect  the  defendant  during  its 
continuous  session  on  the  matter? 
,  The  convention  bad  one  day,  at  least,  in 
which  to  make  an  election;  is  it  so  that  the 
convention  unconsciousljr  exhausted  its  power 
by  a  single  vote  early  in  its  session  on  that  day, 
so  that  if  every  member  of  the  conveution  had, 
upon  further  consideration,  desired  to  reverse 
its  action  while  the  convention  still  remained 
in  aesdoo  and  apparentiy  had  jurisdiction  over 
the  subject-matter.  It  could  not  have  been  done? 
Is  hasty  and  inconsiderate  action  of  this  char- 
acter beyond  recall,  when  all  other  business  a 
convention  may  be  called  to  transact  may  be 
reconsidered  aj^n  and  again,  and  changed  at 
pleasure,  while  the  convention  remains  to  ses- 
sion? If  this  be  so  it  must  be  conceded  that 
the  convention  did  not  know  it;  for  it  contin- 
ued to  vote  on  the  subject  of  the  election  of 
prosecuting  attorney  as  long  as  its  session  con- 
tinued,  paying  no  need  to  the  ballot  that  had 
been  taken,  rfo  good  reason  can  be  shown 
why  this  should  be  so,  but  many  good  reasons 
can  be  given  why  it  should  not  be.  Conven- 
tions and  all  other  bodies  of  men  who  are  en- 
trusted with  the  election  of  public  officers 
should  be  encouraged  to  consider  well  the  busi- 
ness they  transact. 

But  this  precise  question  has  been  before  the 
courts  of  last  resort  in  three  different  States  of 
the  Union,  and  each  court  has  fully  decided  the 
question,  it  seems  to  me,  in  accordance  with 
the  views  here  expressed.  The  leading  caseon 
the  subject  is  that  of  State  v.  Foster,  3  Halst. 
101.  Tliis  was  an  information  in  the  nature  of 
a  writ  of  quo  warranto,  charging  that  Foster 
had  usurped  the  office  of  derk  of  Gloucester 
County.  The  facts  as  gathered  from  the  plead- 
ings were  as  follows,  and  are  remarkably  like 
those  of  the  case  at  bar:  The  power  to  elect  to 
the  office  was  vested  in  the  Legislative  Council 
and  Qeneral  Assembly  in  joint  convention. 
The  convention  duly  met  for  the  purpose  of 
election.  The  total  number  of  members  of  the 
council  and  assembly  was  66,  but  only  65  were 
present.  A  majority  of  those  present  onl^ 
was  required  to  effect  a  valid  election, — in  this 
case  28.  On  the  first  ballot  no  person  received 
a  majority.  On  the  second  ballot  the  relator, 
Miller,  had  38  votes,  and  the  defendant,  Fos- 
ter, 27;  but  the  chairman,  under  the  erroneous 
impression  that  a  majority  of  the  whole  num- 
ber of  members,  present  and  absent,  was 
needed,  declared  that  there  was  no  election,  and 
a  third  ballot  was  taken,  the  relator  again  re- 
ceiving a  majority  (38)  of  those  present,  the  de- 
fendant having  S!7.  Dunne  the  taking  of  the 
fourth  ballot  a  member  raised  the  pnnt  that 
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Miller  had  been  duly  elected,  bat  the  conveii' 
tion  Bupported  the  erroneoua  niliog,  and  the 
vote  proceeded,  reflultine  in  81  tor  Foster 
and  24  for  Miller,  aod  Foster  was  declared 
elected,  and  the  oonvention  was  thereupon  dis- 
solved. Foster  reodved  his  commission  and 
entered  upon  the  duties  of  the  office,  and  a  quo 
uarranta  inform^ion  was  brought,  at  the  rela- 
tion of  Miller,  to  oust  bim.  The  pleading  in 
the  case  were  the  information,  answer,  rejoin* 
der,  and  demurrer  to  the  rejoinder,  as  in  the 
case  at  bar. 

The  attoruey-ffeneral  for  the  relator  con- 
tended that  "voen  a  nmJorlQrof  votes  had 
been  cast  for  a  candidate  the  power  of  tbe  joint 
meeting  as  to  the  appointmrat  was  at  an  end. 
The  omcer  became  absolutely  entitled  to  the 
office,  and  was  not  removable  by  tbe  joint 
meeting."  It  will  be  noticed  that  the  argu- 
ment was  tbe  same  as  made  in  the  present  case. 
The  conrt  intenupted  the  defendant's  argu- 
ment, and  said:  "Our  minds  are  made  up  upon 
a  point  which  we  suppose  will  conclude  the 
question  before  the  court,  which  is,  that  all  de- 
liberate assemblies,  during  their  session,  have 
a  right  to  do  and  undo,  consider  and  recon- 
sider, as  often  as  tbey  think  proper,  and  it  is 
the  result  only  which  is  done.  In  this  case,  so 
long  as  the  joint  meeting  was  in  session,  tbey 
had  R  right  to  reconsider  any  question  which 
had  been  before  them  or  any  vote  which  they 
had  taken.  In  this  view  of  the  subject  we  are 
indined  to  believe  that  there  was  nothing  ille- 
gal or  imconstltutional  in  the  proceedings,  and 
max  the  information  cannot  be  sustained." 

It  is  said  that  this  case  was  not  well  consid- 
ered and  should  not  be  regarded  as  authority; 
still  the  Sufoeme  Judicial  Court  of  Massachu- 
setts, In  the  case  of  Baker  v.  Ottoman,  127 
Mass.  105,  cite  this  case  not  only  approvingly, 
but  as  authority  for  the  doctrine  held  in  that 
case. 

The  next  case  in  order  is  that  of  Conger  v. 
Oilmer,  83  Cal.  75.  Tbe  suit  was  an  informa- 
tion in  the  nature  of  a  writ  of  qvo  aarranto  to 
determine  tbe  title  to  the  offlceof  justice  of  the 
peace.  The  facts  were  as  follows:  The  office 
being  vacant,  the  boud  of  supervisors  met  to 
make  an  appointment.  On  the  eighth  ballot 
Conger  received  a  majority  and  was  declared 
elected.  Subsequently  aresolution  was  offered 
that  the  appointment  of  Conger  be  reconsidered 
and  set  aside,  which  was  adopted,  and  the 
board  then  appointed  Oilmer,  who  entered  upon 
the  duties  oi  the  office,  from  which  Conger,  as 
TdatOT,  endeavored  to  oust  him.  Tbe  relator 
was  successful  in  the  court  below,  but  the  de- 
fendant brought  the  case  to  the  supreme  court, 
which  reversed  the  decision  of  the  lower  court, 
dismissed  the  information,  and  sustained  thede- 
fendant   I  quote  from  the  opinion: 

"The  only  question  involved  in  the  case  is 
whether  the  UMid  of  supervisors  had  tbe  pow- 
er, which  they  exercised  or  attempted  to  exer- 
cise, to  reconsider  and  set  aside  their  previous 
action  in  relation  to  the  appointment  of  the  re- 
lator and  direct  the  clerk  not  to  issue  his  com- 
mission. If  they  had,  their  subsequent  ap- 
pointment of  the  defendant  Is  valid.  Whether 
they  had  or  not  depends  upon  tbe  nature  of 
tbe  power  which  is  vested  in  them  to  fill  vacan- 
cies, whether  the  power  is  that  of  appointment 
or  election,  as  contradistinguished  from  each 
846 


Ct.  of  Ebb.  of  OonMuuriuur.  3 as., 

other.  *  •  •  The  words  *  appointment '  and 
'election'  represent  different  terms.  Tbe 
people  elect;  Uie  governor  or  other  functionsiy 
appoints.  •  •  *  The  fact  that  boards  of  super- 
visors, when  th^  exercise  tbe  ^pointing  pow- 
er, do  so  first  taking  a  vote,  does  not  affect 
the  character  of  the  power.  *  •  •  The  boud 
acts  by  majorities,  and  in  all  cases  the  sense  of 
the  board  has  therefore  usually  to  be  ascertained 
by  taking  a  vote.  The  will  of  the  board  can 
be  ascei^ined  in  no  other  way,  and  the  vote 
serves  that  purpose  only,  and  does  not  convert 
the  power  exercised  by  them  from  that  of  '  ap- 
pointment' to  that  of  'election.'  •  •  •  The 
power  being  that  of  appointment,  the  next 
question  is.  When  is  the  appointment  completef 
*  *  *  Has  it  been  made  when  the  president  of 
the  board  has  announced  the  result  of  the  bal- 
lot? •  •  •  Until  the  last  act  has  been  perfonned 
tbe  whole  matter  is  tn  fieri,  and  within  tbe 
control  of  the  person  or  persons  by  wIkhd  tbe 
appointment  Is  to  be  made,  and  there  fs  noth- 
ing to  prevent  them  from  changing  their  minds 
and  appointing  some  other  person  than  the  one 
firstefected.  *  *  *  It  results  that  the  board  had 
power  to  rescind  their  first  action  at  tbe  time 
they  did  so;  and,  further,  that  tbe  subsequent 
appointment  of  the  defendant  was  valid." 

It  will  be  seen  that  this  case  is  strikingly 
analogous  to  the  case  under  consideiation. 

But  it  is  said  that  this  case  is  as  mudi  an 
authority  for  the  relator  as  for  the  defendant, 
for  it  virtually  holds,  it  Is  said,  that  whm  tbe 
last  act  constituting  an  appointment  to  office 
has  been  done,  the  power  of  tbe  sppointiog 
body  over  the  subject  becomes  exhausted;  ana 
by  the  law  of  California  the  last  act  is  per 
formed  when  the  certificate  of  ai^inCmait  is 
signed  and  sealed  by  the  officers  of  the  apprant- 
ing  body,  and  not  before.  Until  such  time  has 
arrived,  it  is  conceded  that  the  appointins  power 
may  pay  do  heed  to  the  votes  it  may  have 
passed  on  the  subject.  But  the  question  in  the 
case  before  us  is.  When  was  the  last  act  consti- 
tuting an  election  or  appointment  done?  Tbe 
convention  had  an  entire  day  in  which  to  make 
an  election  or  appcnntment.  If  the  whole  day 
was  consumed  in  deliberation  and  voting  oo 
the  subject,  was  tbe  last  act  constituting  an 
election  or  appointment  done  when  a  ballot  was 
taken  early  in  the  session  on  that  day.  resulting 
in  a  majority  for  the  relator;  or  was  it  draw 
when  tbe  conventUxi  by  its  dissolutloo  unequiv- 
ocally showed  itself  satisfied  with  its  last  act  la 
the  matter  ? 

In  the  California  case,  if  a  certificate  bad 
been  given  to  Conger  when  he  received  a  ma- 
jority of  votes  on  tbe  eighth  ballot,  no  one 
would  have  questioned  his  appointment.  So 
here,  if  tbe  convention  had  dissolved  whoi  the 
ballot  was  taken  resulting  in  a  majority  for  the 
relator,  no  one  would  have  questioned  Us  dec- 
tion,  if  the  ballot  had  been  of  a  character  to 
elect. 

In  the  California  case  the  board  bad  tbe  right 
to  deliberate  and  change  so  long  as  they  post- 
poned giving  this  cerUflcatc.  In  this  case  tbe 
convenlion  had  the  same  right  so  long  as  they 
continued  to  deliberate  on  the  subject  aod  n- 
fused  to  dissolve.  In  the  California  case,  when 
tbe  boud  ceased  to  deliberate  and  gavetbecer- 
tiflcate,  they  were  satisfied  with  the  last  act 
tfa^  had  ame.  So  was  the  convention  hen. 
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when  tbey  ceased  to  deliberate  and  voted  to 
duBolve.  There  is  no  diflerence  in  principle 
between  the  two  cases. 

The  next  and  last  case  to  be  found  on  the 
subject  is  that  of  Baker  v.  Ou»}iman,  187  Mass. 
106.  This  was  a  petition  for  a  mandnmut, 
with  regard  to  the  oflBce  of  city  clerk  in  the  city 
of  Taunton.  The  facts  were  as  follows:  On 
January  6,  1879.  the  8  aldermen  and  38  ooun- 
cOmen  of  the  city  met  in  joint  conTentlon  to 
elect  a  city  clerk  and  other  city  officers.  On 
the  first  ballot  for  city  clerk.  81  members  being 
present,  33  votes  were  cast,  the  petitioner  re- 
ceiving 17,  the  respondent  14,  and  Laurens 
Francis  1.  The  election  was  declared  void, 
and  on  a  second  ballot  81  votes  were  cast,  of 
wbich  the  respondent  had  17  and  the  petitioner 
14,  and  the  respondent  was  declared  duly 
d«!ted,  and  the  convention  adjourned  Bine  die. 
The  court  (Gray.  OK  J.,)  said:  "  Whether  we 
look  to  the  record  only,  or  to  the  facts  found  by 
the  judge  before  whom  this  petition  was  heard, 
it  does  not  appear  that  there  was  a  complete 
election  of  the  petitioner  to  the  office  of  city 
clerk;  but  it  does  appear  that  the  vote  by  which 
he  appeared  to  be  elected  was  immediately  de- 
claied  void.and  the  convention  at  once  proceieded 
to  another  vote,  in  which  all  the  members  took 
luut,  resulting  in  the  election  of  the  respondent, 
and  he  was  accordingly  declared  to  be  elected. 
It  was  within  the  lawful  power  of  the  con- 
vention, at  the  same  meeting,  and  before  the 
reauH  of  election  bad  been  declared,  to  treat  the 
proceedings  already  had  as  iir^ular  and  Invalid , 
ind  to  vote  anew.  The  petitioner,  therefore, 
ncquired  no  rig^t  to  the  orace.  ^ate  v.  Foster, 
•1  HalBt.  101.  As  this  view  is  decisive  of  the 
case,  ft  is  unnecessary  to  consider  the  other  ob- 
jections to  the  issue  of  a  writ  of  mandamus." 

This  case  is  another  strikingly  like  the  one  in 
question.  But  it  is  said  by  toe  majority  of 
the  court  that  the  first  vote  taken  was  tainted 
with  fraud  or  error,  inasmuch  as  there  was  one 
ballot  more  cast  than  there  were  voters,  and 
the  convention  therefore  had  the  right  to  con- 
nder  the  ballot  void,  and  to  so  declare.  It  does 
not  wpear  whether  the  extra  ballot  was  cast  in 
fraud  or  by  mistake,  but  whichever  way  cast, 
it  did  not  fuid  could  not  change  the  result.  The 
petitioner  had  at  least  16  honest  and  valid  votes 
to  14  for  the  respondent,  and  one  scattering. 
Why  was  he  not  elected  ?  Is  it  so  that  the  16 
honest  voters  roust  be  deprived  of  their  choice 
simply  because  there  was  one  dishonest  or 
careless  voter?  On  the  same  principle,  if  In  a 
given  case  there  were  1,000  ballots  cast— 800 
of  them  for  A.  B.  and  200  of  them  for  C.  D.— 
Uk  800  would  be  deprived  of  their  choice  if  it 
should  be  found  that  there  was  one  more  ballot 
cast  than  there  were  voters  to  cast  them.  Can 
this  be  so?  McCrary  on  Elections,  g  444,  says: 
''  It  is  not  a  valid  objection  to  an  election  that 
ill^al  votes  were  received,  if  ihej  did  not 
change  the  majoriQr."  See  also  fnutea  v. 
WMi.  aOush.  80. 

And  fnrtbermcMre,  if  the  convention  in  this 
case  had  the  r^bt  to  declare  the  ballot  that  had 
been  first  taken  void  fdmply  because  there  was 
fiaad  or  mistake  to  the  extent  of  one  vote,  how 
much  more,  in  the  case  under  consideration, 
bad  the  convention  the  right  to  set  the  ballot 
aside  on  the  ground  that  the  members  cast  their 
ballots  belfeving  that  the  vote  would  not  be 
comr. 


final,  but  that  a  resolution  in  addition  to  the 
vote  would  he  necessary  to  be  passed,  declaring 
the  person  elected  who  should  receive  a  major- 
ity of  the  ballots,  before  an  election  would  be 
made,  as  a  majority  of  the  court  say  may  have 
been  the  case.  A  mistake  of  this  character 
was  not  the  mistake  alluded  to  in  the  resolution 
that  was  passed,  and  in  the  rejoinder  to  which 
the  demurrer  spplied.  That  mistake  had  ref- 
erence to  certain  members  voting  by  mistake 
for  the  relator  when  they  intendm  to  vote  for 
the  defendant  But  the  ctmrtin  Massachusetts 
put  the  case  upon  no  such  ground.  The  point 
18  not  even  suggested  in  the  opinion. 

I  think,  therefore,  that,  even  if  the  relator 
would  have  been  elected  by  the  ballot  that  was 
taken  if  nothing  more  had  occurred,  the  con- 
vention had  the  right  to  nuUiify  the  ballot  and 
elect  the  defendant 


APPEAL  OF  James  A.  WILCOX  et  al. 
from  Probate. 

1.  A  danse  in  a  will  providing  that  if  "a 
vacancy  should  occur  of  a  trustee,  by 
death  or  otherwise,  a  trnatee  to  flu 
such  vacancy  shall  be  nominated  to 
the  judge  of  probate  by  at  least  one 
third  of  the  devisees  above  named,"— 
Held,  to  mean  that  he  shall  be  nomina- 
ted by  those  only  who  are  ultimately 
to  participate  in  the  trust  fund. 

2.  The  court  of  probate  has  no  discre- 
tion to  refdse  to  appoint  as  trustee  a 
suitable  person  duly  nominated  ac- 
cording to  the  terms  of  the  will.  If  it 
appoints  a  person  not  so  nominated,  its 
decree  may  be  reversed. 

8.  It  is  the  duty  of  the  superidr  court  to 
decide  an  i^^eal  taken  to  it  from  an 
order  of  the  probate  eonrt. 

(Hartford  ^Ftled  Janusry, 

APPEALS  from  a  decree  of  the  Probate 
Court  appointing  a  certain  person  testa- 
mentary trustee,  and  from  adecree  of  the  same 
court  refusing  to  appoint  another  person  as 
such  trustee.   The  Superior  Court  reversed 
the  decree  making  the  appointment,  but  took 
no  action  on  the  other  decree;  whereupon  both 
parties  appealed  to  this  court. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  E.  Perkins,  for  original  appellants. 
Mr.  T.  M.  Maltbie*  for  ori^al  appellees. 

Carpenter*  J,,  delivered  the  ojidnion  of 

court : 

A  testator  made  provision  for  his  own  fom- 
ily,  a  brother,  a  nephew,  and  a  niece;  and  then 

SVC  the  residue  of  bis  property  in  trust  for  liis 
ughter.  At  her  decease,  without  children, 
the  property  so  held  in  trust  is  to  be  divided 
into  sixteen  equal  shares,  which  are  given  to  the 
persons  named.  Immediately  following  the 
disposition  of  the  trust  property  is  the  twenty* 
second  clause  of  the  will,  which  reads  as  fol- 
lows: "I  give  and  devise  all  the  said  trust  fund, 
and  also  to  include  all  the  estate  of  every  kind 
which  I  shall  own  at  my  decease,  not  otherwise 
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dinposed  of  bj  this  will,  to  tho  above-named 
deviBees  in  manner  as  above  named,  to  said  de- 
visees, to  them  and  to  their  several  heirs  for- 
ever." In  the  twenty-third  clause  he  provides 
for  a  family  monument.  In  the  twen^-fourth 
clatue  he  repeats  substantially  his  diapcHition  of 
the  trust  fund  as  follows:  "It  is  to  be  under- 
stood, and  it  is  my  will,  that  after  the  decease  of 
my  wife  Cordelia,  and  after  the  decease  of  my 
daughter  Adelaide  E. ,  said  Addaide  £.  leaviDx 
DO  heirs  of  her  body,  such  trust  is  to  cease,  ana 
all  of  estate  of  every  kind  is  to  be  divided  into 
sixteen  equ^  shares,  and  to  be  distributed  to 
the  devisees  above  named  or  to  their  heirs,  to 
he  to  them  and  their  heirs  forever." 

The  following  clauses,  to  and  including  the 
thirty-first,  relate  to  matters  not  material  to  our 
present  Inquiry.  The  thirty-second  clause,  so 
far  as  material,  is  as  follows:  "Should  a  va^ 
cancy  occur  of  a  trustee  as  above  named,  by 
death  or  otherwise,  it  is  my  will  that  a  trustee 
to  fill  such  vacancy  shall  be  nominated  to  the 
judKe  of  iHrolMte  by  at  least  one  third  of  the 
devisees  above  named,  and  in  like  manner  from 
time  to  time  as  such  vacancy  may  occur,  so 
that  there  shall  be  at  all  times  at  least  two  trus- 
tees during  tbe  continuance  of  said  tnist,  to 
have  charge  of  said  trust  fund." 

A  trustee's  place  became  vacant.  Ten  of  the 
seventeen  persons  to  whom  the  sixteen  shares 
of  the  trust  fund  are  given,  nominated  to  the 
Judge  of  probate,  as  a  suitable  person  to  fill  tbe 
vacancy,  Lucius  T,  Wilcox,  of  Illinois,  five 
of  said  persons,  uniting  with  the  widow  and 
daughter,  nominated  John  W.  Stedman.  The 
probate  court  appointed  Mr.  Stedman  and  re- 
fused to  appoint  Mr.  Wilcox.  An  appeal  was 
taken  from  the  decree  appointiog  Mr.  Sted- 
man, and  also  from  the  order  lerusing  to  ap- 
point Mr.  Wilcox.  The  superior  court  re- 
versed the  decree  appointing  Mr.  Stedman,  but 
took  no  action  on  the  decree  refusing  to  ap- 
point Mr.  Wilcox.  Both  parties  appealed  to 
this  court. 

Two  questions  are  involved  in  the  case,  on 
which  both  appeals  depend:  1.  Does  the  ex- 
pression, "devisees  above  named,"  in  the 
^iily-eecond  clause  of  the  will,  include  all  the 
beneflciariea  previously  named,  or  does  it  in- 
clude only  those  who  are  ultimately  to  partici- 
pate in  the  trust  fund?  3.  Has  the  court  of 
probate  a  discretion  to  refuse  to  appoint  a  suit- 
able person  duly  nominated  according  to  the 
terms  of  the  wiU? 

1.  We  think  that  the  twenty-second  and 
twenty-fourth  clauses  Uf*e  the  expression,  "de- 
vfaeea  above  named,"  as  referring  exdualvely 
to  ^ose  who  are  entitled  to  the  fund  at  the  ter- 
mination of  the  trust.  Counsel  for  the  appel- 
lees contend  that  in  tbe  twenty-second  clause  it 
includes  both  the  widow  and  daughter,  but 
concede  that  they  are  excluded  in  the  twenty- 
f  ourUi  ctouse.  We  think  it  is  used  in  the  same 
sense  in  both.  In  the  ninth  the  testator  de- 
scribes ^ba  trust  fund  and  names  of  truatees. 
In  the  tenth  he  disposes  of  the  income  dnring 
the  continuance  of  tbe  trust.  In  the  eleventh,  at 
the  termination  of  the  trust,  he  divides  tbe  prin- 
cipal intosixteen  equal  shares.  In  the  twelfth 
to  the  twentieth  inclusive  he  names  seventeen 
persons  who  are  to  take  those  shares,  one  of  tbe 
shares  being  given  to  two  persons  jointly.  In 
tbe  twen^-flnt,  which  has  no  connection  with 
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this  subject,  he  gives  a  note  to  a  ne^^iew.  In 
the  twenty-second  he  resumes  and  sums  up  the 
disposition  he  has  made  of  the  body  of  the. 
trust  property.  It  will  be  noticed  that  he  de- 
scribes the  property  in  nearly  tbe  same  Iid- 
guage  he  uses  in  the  ninth  and  eleventh  claoaa; 
"AH  the  said  trust  fund,  and  also  toindodeal] 
the  estate  of  every  kind  which  I  diall  own  ti 
my  decease,  not  otherwise  disposed  of  by  thia 
will,  to  theabove-named  devisees  in  manna- « 
above  named,  to  said  devices,  to  tbem  and  U. 
their  several  heirs  forever."  There  is  here  m, 
reference  to  income.  The  language  used  i»s^ 
propriate  to  the  gift  of  a  fee,  and  not  ^>pro{]n- 
ate  to  tbe  gift  oi  a  life  estate.  The  propeitr 
referred  to  in  this  clause  is  maialy,  if  M. 
wholly,  the  trust  fund;  and,  as  the  daogblcs 
takes  no  fee  in  that,  she  is  evidently  not  one  of 
the  devisees  here  intended. 

In  the  twenty-third  clause  he  again  drtms  the 
subject  and  provides  for  a  monument.   In  tbdi 
twenty-fourUi,  lest  he  should  be  miaaDdentood^ 
he  simply  reiterates  what  he  haa  dcwe  by  wir- 
of  an  explanation :  "It  is  to  be  understood. '  '■ 
etc.    In  this  clause  Uie  reference  is  exprcAtr  to 
property  which  is  to  be  disposed  of,  and  to 
persons  who  are  to  receive  it  after  the  death  ot 
the  daughter.  Of  course  she  cannot  be  intendtil' 
as  one  of  the  "devisees  above  named."  Ob- 
viously tbe  ninth,  eleventh,  twenty-second,  and 
twenty-fourth  clauses  refer  to  the  same  pnp< 
er^,— the  principal  of  the  trust.  The  denata, 
twenty-second,  and  twoity-foaith  refer  to  iu 
final  disposition.   The  word  "devisees"  in  thni 
last  two  sections  refers  to  the  persons  who  sre> 
to  take  the  property  therein  described.  The 
income  is  not  mentioned,  and  there  is  no  occs- 
aion  to  allude  to  the  person  who  ia  to  take  it  . 
The  thirty-second  clause,  in  which  the  sanei, 
expression  is  used,  relatesto  the  same  fund,  and 
is  practically  a  continuation  of  the  same  aiib>'^ 
ject- matter.    It  should  therefore  receive  tbe 
same  construction,  unless  there  is  something  m 
the  case  which  clearly  indicates  a  contrary  ia- 
tention.    The  only  ground  of  distinctioa  seats 
to  be  that  the  two  former  clauses  relate  to  the 
disposition  of  the  fund  after  tbe  trust  ceaae*. 
while  the  latter  relatea  to  the  managemertcf 
the  ^iist  while  existing.   We  see  nothmgii 
that  distinction  which  requires  ue  to  give  tfar 
latter  expression  a  different  meuiing.  Tbe 
testator  might  for  that  reason  have  used  it  hi  t 
different  sense,  but  we  fail  to  discover  asfl- 
cient  evidence  that  he  in  fact  did  so. 

If  we  assume,  as  perhaps  we  may,  that  the 
testator's  intention  was  that  those  intereMed  ii 
the  fund  should  nominate  trustees  to  fill  vBrms- 
cies,  and  consider  that  as  the  reason  for  ihi» 
provision  in  the  will,  then  the  widow  will  be 
excluded  as  well  as  the  brother,  nephew,  aid 
niece.  She  has  no  interest  in  the  trust  foad 
She  is  expressly  excluded  by  the  eighth  dame: 
"What  I  have  herein  given  to  my  wife.  Cor- 
delia,  to  be  in  lieu  <tf  and  in  fuU  «  hvdawtr 
in  my  estate,  and  in  fnll  of  her  poitioa  toaB  of 
the  estate,  real  and  personal,  utat  I  shall  owi 
at  my  decease." 

The  exclusion  of  the  daughter  is  lees  sperile, 
but  may  fairly  be  inferred.  She  is  in  do  kmc 
a  devisee  of  the  principal  of  the  trust  fund 
The  income  onlv  is  given  to  her.  As  redpieBl 
of  the  income  the  testator  would  naturally  6s 
sire  that  her  interests  should  be  fully  protecMd. 
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To  that  end  be  made  her  odb  of  the  trustees, 

and,  in  the  thirtieth  clause  of  the  will,  was 
careful  to  provide  against  any  change  .in  the 
investmeats  except  by  the  "united  trustees." 
That  afforded  reasonable  protection  to  her 
tnteresls. 

On  the  other  hand  he  had  regard  to  Uie  inter- 
eitsof  those  in  remainder.  Thomas  J.  Wilcox, 
one  the  trustees,  was  also  a  remainderman. 
Watson  L.  Wilcox,  whom  the  testator  ap- 
pointed to  succeed  Thomas  J.  or  Lucius  Wilcox 
as  bustee,  was  also  a  remainderman.  He  evi- 
dently believed  that  he  could  safely  commit  the 
inao^meDt  of  the  trust  to  those  interested  in 
it.  As  all  could  not  participate,  he  allowed  all 
soDK  inflttenoe,  not  a  potent  one,  in  nomfoat- 
ingsnccessors. 

This  constmction  excludes  the  widow  and 
daughter  from  participating  in  nomlDating  a 
trustee.  The  devisees  remaining,  who  nomio- 
Bted  Mr.  Stedman,  are  less  than  one  third  of  the 
frbole.  It  follows  that  be  was  improperly  ap- 
pointed, and  that  there  ia  no  error  in  reversing 
that  decree. 

We  think,  however,  that  the  superior  court 
erred  in  not  deciding  the  i!<8ue  on  the  appeal 
bom  the  order  or  denial  of  the  court  of  probate 
in  refusing  to  appoint  Mr,  Wilcox.  That  "de- 
Qial"  was  distinctly  appealed  from,  as  well  as 
ihe  decree  making  an  appointmeot,  and  an 
issa*  is  raised  on  that  appecu.  -We  think  it  was 
Ibe  dn^  of  the  court  to  hear  and  determine 
that  issue.  Failing  to  do  so  is  an  error  of  which 
Ibe  appellants  may  justly  complain.  It  was 
iidr  ngbt  to  have  that  issue  pasmd  upon. 
TbaX  of  itself  entitles  them  to  a  new  trial,  iln- 
less  ne  can  see  from  the  record  that  they  are 
iDiitled  to  DO  relief  on  that  issue.  That  pre- 
i«il8  the  second  question,  whether  the  court  of 
[ODbate  is  bound  to  appoint  a  suitable  person 
IqIt  nominated  as  the  will  directs. 

Tbe  statute  of  1885  (Sess.  La^  188S,  chap. 
tlO,  g  by  implication,  gives  the  power  to 
i^alors  not  only  to  appoint  trustees  for  testa- 
mentaiT  tmste,  but  also  to  provide  for  the  man- 
wr  of  filling  vacancies.  Sucb  a  provision  is 
made  In  this  will,  and  no  question  is  made  as  to 
its  validtty.  The  statute  provides  that  if  no 
nich  provision  Is  made,  the  court  of  probate 
may  appoint;  thus  by  clear  and  necessary  Im- 
itication  recognizing  tbe  testamentary  mode  as 
;he  one  to  he  pursued,  when  it  exists  to  the  ex- 
:lusion  of  the  statutory  mode.  The  testator 
us  indicated  his  will  in  this  matter,  in  a  man- 
KT  not  to  be  mistaken  or  misunderstood,  that 
tbe  appointment  shall  be  made  upon  the  nom- 
naticm  of  at  least  one  third  of  the  parties  in 
nterest,  provided  a  suitable  and  competent  per- 
lon  is  nominated.  The  court  of  probate  would 
ioubtleas  have  power  to  reject  the  nominee  for 
iny  cause  impeaching  bis  integrity  or  capacity, 
it  may  foirly  be  inferred,  from'  tbe  fact  that 
be  atOion  of  the  court  of  probate  is  invoked, 
hat  the  testator  intended  that  the  nomination 
•hould  be  rejected  for  good  cause  shown.  It 
a  not  a  case  for  the  exercise  of  discretion,  but 
I  case  calling  for  the  exercise  of  legal  j  udgment. 

Xow  in  this  case  ten  of  the  sevent^n  de- 
risees  named  have  united  in  nominating  tilr. 
Wilcox,  and  be  is  the  only  person  nara^  by 
toe  third.  No  fact  is  disclosed  showing  him 
0  be  an  incompetent  or  improper  person  for 
be  place.   Tbe  only  objection  here  urged 


gainst  him  Is  that  he  does  not  reside  in  this 
State.  But  the  testator  himself  appointed  a 
nonresident,  and  he  has  not  restricted  the  de- 
visees  in  making  a  selection  to  residents.  8o 
far  as  we  know,  the  property  may  be  so  situated 
or  so  invested  that  it  Is  desirable  to  have  a  trus- 
tee residing  in  tbe  State  of  Illinois,  On  the 
other  band,  a  nonrerident  may  be  an  improper 
person  to  appoint  by  reason  of  his  being  at  a 
great  distance  from  the  scene  of  h^  duties,  or 
by  reason  of  the  great  expense  attending  the 
discharge  of  those  duties. 

We  cannot  s^  that  mere  nonresidence  is  a 
sufficient  cause  for  rejecting  a  nomination.  As 
the  case  now  stands,  it  seems  to  have  been  the 
duty  of  tiw  court  of  probate  to  appoint  Hr. 
Wlfcoi. 

For  the$e  reasons  then  i$  no  error  in  mer»- 
ing  the  judgment  of  the  Court  of  ProbaU  op- 
pointing  Mr.  Stedman;  but  Vie  judgment  of  the 
Superior  Court,  mfa/r  as  it  allows  the  judgment 
of  the  Court  Probate  denying  tiie  applieation 
to  appoint  ih.  Wileox  to  Oand,  i*  erroneou*, 
and  must  be  retmed,  and  a  new  truU  at  to  that 
matter  ordered. 

In  this  opinion  the  other  Judges  concurred. 


Franklin  SHERWOOD  et  vx., 
e. 

Fanny  8.  WHITING  et  al. 

1.  Where  an  intestate  left  real  eatai«t 
and  a  widow  and  children,  one  of 
whom  conveyed  his  undistributed  in- 
terest in  his  father's  estate  to  his 
mother,  as  heir  at  law  of  hia  father's  es- 
tate, for  the  purpose  of  concealioK  th.e 
property  from  his  creditors;  and,  subse- 
quent to  distribution,  his  mother,  Im- 
tendinf  to  reconvey  to  him  precisely 
what  he  had  oonveyed  to  her,  ezeeated 
and  delivered  to  his  wife  a  deed  of  the 
identical  premises  for  his  benefit, — such 
a  deed  eonv^a  a  title  which  is  unas- 
sailable, if  BufDcient  in  form,  and  the 
heira  at  law  can  not  be  compelled  to 
ezeeate  a  corrected  deed. 

8.  Every  concession  which  would  be  made 
in  behalf  of  a  deed  executed  upon  a  val- 
uable consideration  Is  to  be  made  in  be- 
half of  snoh  a  deed,  and  the  heirs  of  the 
grantor  could  not  obtain  the  assUt- 
anee  of  uiy  eonrt  in  their  effort  to  In- 
herit both  the  eoBsldenhtiOD  and  tAie 
property* 

8.  When  the  qneation  is  whether  the 
deed  is  anfflcient,  as  to  form,  to  convey 
the  land  intended,  it  Is  the  doty  of 
eonrts  to  uphold  rather  than  to  de- 
stroy. It  is  the  fundamental  canon  of  in- 
terpretation of  contracts, to  discover  and 

fire  effect  to  the  intenilon  of  the  par^ 
tes.  When  it  is  certain  that  the  mother 
intended  to  convey  to  her  son  nreciselv 
that  interest  in  his  father's  estate  vhien 
the  son  conveyed  to  her  beforedistribu- 
tion,  and  the  land  Is  so  described  that  a 
surveyor's  chain  can  be  stretched  along 
its  boundaries  with  absolute  certainty 
as  to  courses,  distances,  and  monnments, 
a  transposition  of  dates  in  stating  pre- 
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rioas  conveyances  oonatituting  the 
chain  of  title  will  not  cload  oraffecttbat 
certainty,  nor  destroy  the  operative 
force  of  the  conveyance. 

(Fairfield — FUedJaouarr  7.1887.) 

CASK  reserved.  Ditmiaaal eff petition  adviaed. 
This  was  a  petition  filed  by  Franklin  Sher- 
wood and  Mary  S.,  bis  wife,  against  Annie  S. 
Whiting  and  others,  heirs  at  law  of  Fannie 
Sherwood,  deceased,  to  reform  a  deed  by  cor- 
recting an  alleged  mistake  contained  therein. 

The  facts  were  found  by  the  court,  Beards- 
ley,  J.,  and  the  case  was  rescrred  for  the  advice 
of  this  court. 

The  facts  sufficiently  appear  from  the  opinion. 
Mr.  J.  C.  Chamberlain,  for  plaintiffs: 
The  claim  of  the  plaintiffs  then  is  that  the 
deed  from  Franklin  Sherwood's  mother  to  his 
wife  conveyed  to  the  wife  all  of  that  property 
which  Franklin  Sherwood  had  by  various  aeeds 
previouslv  conveyed  to  his  mother.  Such  s 
oonstniction  of  the  deed  as  this  will  be  in  strict 
accordance  with  the  rules  laid  down  in  similar 
cases,  for  it  is  a  fundamental  principle  that  the 
intention  of  the  parties,  if  it  can  be  ascertained, 
must  govern,  aud  that  intention  is  to  l>e  ascer- 
taiDed  by  all  of  the  language  of  the  deed  and 
the  circumstances  which  surround  the  parties. 

Pike  V.  Munroe,  86  Me.  809;  Erskins  v. 
Moulton,  66  Me.  378;  Bell  v.  Sawyer,  83  N.  H. 
77;  Brannan  v.  Menek,  10  Cal.  106. 

Those  circumstances  include  the  origin  of 
the  deed  and  the  reasons  for  its  having  been 
given. 

Abbott  V.  Abbott,  68  Me.  860;  Strong  v.  Bene- 
di(*,6Comi.  320;  GritwOdv.  Allen,  23 Conn.  98. 

When  a  true  and  certain  description  can  be 
found  fn  the  deed,  which  would  he  in  harmony 
with  all  of  these  circumstances,  and  the  adop- 
tion of  which  would  carry  out  the  intention  of 
the  grantor,  no  harm  is  done  by  the  presence  of 
a  &lsity,  which  being  rejected  leaves  the  grant 
exactly  as  was  intended. 

Abbott  V.  Pike,  88  He.  305;  Abbott  v.  Abbott, 
68  Me.  860;  Lippett  v.  Kellff,  46  Vt.  617  ;  Pittt 
V.  Famum,  8  Cush.  41 ;  WorthtTigton  v.  Hylyer, 
4  Mass.  196;  Doe  v.  Boe,  1  Wend.  560;  Hatha- 
way V.  Poieer,  6  Hill,  469;  Johnton  v.  Simpton, 
86  N.  H.  94;  Hobertiv.  ilttPofer,  48  Conn.  547; 
Loomii  V.  Jackson,  19  Johna.  460 ;  Stater  v. 
Breae,  86  Mich.  83. 

Nor  does  it  make  any  difference  that  the  re- 
jected part  may  seem  upon  the  face  of  the  deed 
'to  be  as  important  as  those  which  are  left.  When 
the  intent  u  once  found,  that  must  govern. 

Peek  V.  MaUama,  10  N.  Y.  583. 

If,  however,  by  any  chance  it  should  be  con- 
cluded that  this  deed  does  not  include  all  of  the 
land  previously  conveyed  to  his  mother  by 
Franklin  Sherwood,  then  it  ought  to  be  re 
formed  so  ihat  it  shall  so  include  it,  for  it  was 
the  intention  of  the  grantor  that  it  should  so 
convey  it,  and  she  died  in  the  belief  that  it  had 
been  done.    If  Uie  conveyance  fails  to  accom- 

{>lish  this  intention,  a  court  of  equity  will  lend 
ts  aid;  as  the  rituation  is  clearly  the  result  of 
a  mistake. 

Bunnell  v.  Read.  21  Conn.  690;  Oake  v.  Peet, 
40  Conn.  601. 

It  Is  no  objection  to  the  reformation  that  the  I 
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language  used  is  that  which  the  Krireoer  was- 
instructed  to  use,  and  that  the  parties  thoa^ 
that  it  would  convey  the  interest  intended. 

Canedy  v.  ifarey,  18  Qray,  377.  ' 

A  person  holding'  propertv  conveyed  to  him 
by  reason  of  the  fear  upon  the  part  of  the  gran- 
tor that  it  would  be  levied  upon  by  a  crediior 
would  be  compelled  to  reconvey,  even  agaiost 
his  will. 

Penfidd  v.  Penfieid,  41  Conn.  474. 

Where  a  parent  attempts  to  convey  to  a  child, 
and  the  conveyance  for  any  reason  is  defective, 
the  court  will  assist  in  completing  that  attempt 

3  Story,  $  798  A  ;  Newland  Cent  M ; 
Denniaon  v.  Goehring,  7 1^.  179;  Andenan  f. 
Oreen,  38  Am.  Dec.  437,  note;  Souverbye  v.  Ar- 
den.  1  Johns.  Ch.  341;  McCall  v.  McOaU,  8 
Day,  403;  Jonea  v.  JoTiea,  6  Conn.  111. 

In  many  cases  an  entire  disposition  of  the  es- 
tate has  been  in  question,  and  that  fact  does  not 
in  any  way  seem  to  affect  the  principle  (Sw- 
verl»ge  v.  Arden.  1  Johns.  Ch.  341  ;  jOentUun 
V.  OoOrinff,  7  Pa.  ITS);  nor  Uiat  if  the  wbtde 
estate  is  divided  that  it  Is  not  done  eqnitaUy 
(OoHng  T.  JTosA.  8  Atk.  101). 

Afeun.  JoBwph  A.  Joyee  and  Howard  J. 
Curtis*  for  defendants: 

The  defendants  are  the  immediate  heirs  of 
Fanny  Sherwood,  mother  of  Franklin  Sher- 
wood. They  stand  in  ber  place  and  can  mab 
any  defense  she  could  have  nude. 

Buekmatter  v.  Harrup,  7  Ves.  843;  Qtiirkt. 
TJtomas,  6  Mich.  77. 

If  it  be  claimed  that  the  deed  in  controvervy 
was  made  in  pursuance  of  an  agreement  to  re- 
convey  all  the  property  deeded  liy  Franklin  to 
his  mother  in  fraud  of  bis  creditors,  the  fraud 
upon  tiie  creditors  taints  the  whole  transactioa, 
and  die  maxim.  In  pari  deHfto  potior  est  con- 
ditio defendrntit,  applies,  and  consequently  the 
petitioners  can  have  no  asdstance. 

Syre  v.  JSyre,  19  N.  J.  Eg.  43;  1  BmiOi,  Lead. 
Cas.  8th  ed.  part  2,  752;  Freeman  v.  Sedvuik. 
6  Gill  (Md.),  28;  NeUit  v.  Glark,  20  Wend.  26; 
4  Hill,  434;  Petertony.  Broton,  17  Nev.  172: 
8.  C.  45  Am.  Rep.  489,  440 ;  Stewart  v.  Kev- 
ney.  6  Watts,  458;  Bttit  v.  Higgine,  83  Me.  84; 
Motely.v.  Motely,  15  N.  Y.  335;  £^  v.  Kyrt, 
19  N.  J.  Eq.  42  ;  1  Story,  Eq.  Jur.  §  398.  p. 
317,  note  3.  cited  in  MilUr  v.  Marekle.  31  10. 
164;  Quirk  v.  Tkoma$,  6  Mich.  98  ;  Inhab.  ^ 
Canton  v.  InAab.  of  Dorehetter,  8  Cush.  528. 

The  principle  upon  which  courts  of  equity 
reform  deeds  is  that  the  deed  does  not  fXHiform 
to  the  contract  ntxHi  which  it  is  based.  The 
purpose  of  a  deed  is  simply  to  pass  the  title  to 
the  land,  not  to  state  the  contract  between  the 
pulles. 

CoUins  V.  TiUou,  26  Conn.  874 ;  Oroeker  v. 
Higgine,  7  Conn.  842. 

If,  then,  the  contract  to  wtiich  the  deed  is 
asked  to  be  conformed  by  oorrection  of  an  al- 
leged mistake  is  tainted  with  fraud,  or  is  based 
upon  no  valid  legal  consideration,  do  reforma- 
tion can  be  had. 

Peteach  v.  Hambaefi,  48  Wis.  447;  Quirk  v. 
Tlunnae,  6  Mich.  77-98. 

No  reformation  of  the  deed  can  he  had,  be- 
cause the  claimed  agreement,  if  it  ever  exitfed. 
is  void.  It  would  only  amount  at  the  most  to 
a  trust  in  favor  of  Franklin. 

Murphy  v.  HubeH,  16  Fa.  60-57;  3  Herra. 
Estop,  p.  787,  g  602. 
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Ko  sabeequeDt  promise  founded  on  such 
fnndolent  eosBlderatifm  can  place  the  com- 
plainant vfth  clean  hands  In  this  court.  It 
taints  the  whole  transaction. 

Byre  v.  Bi/rt,  19  N.  J.  Eq.  48;  Lgon  v.  Waldo, 
36  Mich.  868. 

If  this  claimed  afreement  had  been  in  writ- 
ing, it  would  have  been  merely  "  an  executory 
coDtract  founded  on  a  fraudulent  consideration, 
aod  no  court  of  equity  would  enforce  It  on  ap- 
pScation.  *  *  *  Nor  would  a  court  of  law  sus- 
tain an  actiMi  on  ft." 

/nAoi.  cf  Canton  v.  Inhab.  of  Doreheater,  8 
CuBh.  588;  Cha^n  v.  Pease,  10  Conn.  69. 

An  express  trust  in  lands  cannot  be  created 
hy  parol. 

Dean  Dean,  6  Conn.  385;  Todd  v.  MuTuon, 
fiS  Conn.  689;  BttUer  y.  CaUing,  1  Root,  810  ; 
Skinner  v.  HmdrifJc,  Id.  258;  Jaekaonv.  Gary, 
16  Johns.  303;  Movan  ▼.  Ha^,  1  Johns.  Ch. 
889,  341;  WaXker  v.  Locla,  6  Ouah.  91. 

The  proof  by  parol  of  even  a  resulting  trust 
is  s  dangerous  species  of  evidence. 

tfottn  T.  Malin,  1  Wend.  648  ;  Lantry  v. 
Uii^,  51  111.  458. 

Declarations  of  grantee  that  she  h^d  prop- 
erdin trust  for  the  family,  held,  inadmisrible. 

CflwreA  v.  Churdi,  4Teate8  (Pa.),  280. 

The  trust  here  "rests  entirely  on  certain  con- 
versations which  arc  extremely  liable  to  be  mis- 
imderstood  or  perrerted,  and  yet  are  very  un- 
assailable, as  they  are  sworn  to  under  cover  of 
time  and  the  death"  of  Fanny  Sherwood. 

Markt  t.  Pdl,  1  Johns.  Ch.  699. 

Loose  and  general  declarations  of  Intention  of 
bolding  property  in  trust  will  not  be  construed 
into  a  trust. 

Steew  V.  fifetfw,  5  Johns.  Ch.  1. 

Even  the  memorandum  required  by  the  Stat- 
ute of  Frauds  *  'must  clearly  miow,  either  by  it- 
■elf,  or  taken  in  connection  with  some  other 
writing  contemporaneous  with  or  referred  to  in 
tlie  memoraDdum.  what  that  interest  is." 

TViwa  T.  ifoMfl-.  10  Allen,  894. 

But  the  evldeiuM,  If  admissible,  does  not  es- 
t^iliBh  a  Crust. 

laities  coming  into  equity  to  raise  an  inter- 
est by  way  of  trust  must  have  a  valuable  or  at 
least  a  meritorious  consideration  ;  nothing  less 
wDldo. 

CWmon  v.  Sarrel,  1  Ves.  Jr.  54 ;  PhiUipt  v. 
Frjfe,  14  Allen,  89,  40,  Aod  numerous  other 
cases  cited  by  the  court. 

The  willingness  of  the  mother  to  reconvey 
cannot  be  connected  with  the  original  fraudu- 
lent tnmsfer,  and  considered  as  the  recognition 
of  a  valid  trust. 

Jfwwitf  V.  Hubert,  16  Pa.  57;  Eyre  v.  Eyre, 
19  N.  J.  £q.  42. 

If  ft  is  clamed  that  Hxe  deed  in  question  Is 
untainted  by  the  fraud  upon  creditors,  and  was 
executed  for  the  purpose  of  making  a  gift  of 
real  estate  to  Frinlilin  Sherwood,  we  reply  that 
tbe  petitioners  can  have  no  assistance  in  a  court 
of  eqidty,  because  they  are  volunteers. 

A  Tcduntary  conveyance  is  defined  to  be  a 
deed  without  any  valuable  consideration;  in  thte 
the  books  all  agree. 

Seward  v.  Jaekton,  8  Cow.  480,  cited  in  Jaefe- 
»ft  V.  Peek.  4  Wend.  808,  804. 

It  is  impossible  to  reform  voluntary  deeds. 
If  tbe  deed  does  not  egress  the  intention  of  the 
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grantor,  the  grantor  may  make  a  new  deed,  and 
with  the  consent  of  the  grantee  cancel  the  old 
one;  but  this  court  cannot  compel  a  grantor  to 
alter  the  grant,  and  if  the  grantor  contest  it,  the 
deed  must  stand  or  fall  in  Its  actual  condition 
without  alteration. 

Broun  v.  Kennedy,  88  Beav.  147. 

The  instrument  is  cither  good  or  bad.  It 
cannot  be  modified  to  suit  former  intentions, 
unless  tbe  donor  consent  to  make  a  new  and 
distinct  instrument. 

PhiUiprnm  v.  Kerry,  82  Beav.  628. 

It  is  well  settled  that  equity  will  not  interfere 
to  enforce  a  voluntary  contract  to  convey  (Smith 
v.  Wood,  12  Wis.  882);  a  defective  attempt  to 
make  a  voluntary  conveyance  stands  upon  the 
same  ground. 

Eaton  V.  EaUm,  16  Wis.  958,  quoted  in  Pe- 
t<ssch  T.  Jlambaeh,  48  Wis.  447  ;  Diekinaon  r. 
Olenney,  27  Conn.  109 ;  Minium  v.  Seymour, 
4  Johns.  Ch.  497;  Colman  v,  Sarrel,  1  Ves.  Jr. 
54;  Lee  v.  HerUey,  1  Vera.  37;  Dateaon  v.  Daio- 
aon,  1  Dev.  Ch.  98 ;  EUiaon  v.  Elliaon.  6  Ves. 
663;  ^ftfeerv. /'Aani>,4Paige,Ch.  308;  f^uirk 
V.  Tlumaa.  6  Mich.  98. 

There  is  no  case  in  which  a  party  has  been 
compelled  to  perfect  a  gift  whicn,  In  the  mode 
of  making  it,  he  has  left  imperfect,  there  is  a 
loau  panttentia  as  long  as  it  u  incomplete. 

Edwa/rda  v.  Jonea,  1  Myl.  &  C.  287;  8.  G.  18 
Eng.  Ch.  871;  Ex  parte  Pye,  18  Ves.  140 ;  An- 
Iri^aav.  Smith,  13  Ves.  89;  Taylor  v.  StapUa, 
8  R.  I.  170;  8.  C.  6  Am.  Rep.  659.  and  cases 
cited. 

There  is  a  conflict  of  authority  as  to  whether 
a  defective  voluntair  conveyance  can  be  aided 
on  the  ground  that  tnere  is  a  meritorious  con- 
sideration. But  the  doctrine  of  meritorious  con- 
sideration "is  not  followed  in  the  modern  cases 
or  approved  by  Uie  text-writers." 

See  Pkillipa  v.  F¥ye,  14  Allen,  39,  40;  Story, 
Eq.  Jut.  S  987  ;  Jeferya  v.  Jefferya,  1  Craig  & 
P.  140;  HoOoway  v.  Headir^n,  8  Sim.  S24 ; 
DHhn  V.  Ooppin,  4  Myl.  &  C.  647 ;  VoyU  T. 
Huqhea,  9  Smale  &  G.  80. 

No  consideration  can  be  inferred  from  the 
facts  found. 

Eyre  v.  Eyre,  19  N.  J.  Eq.  48. 

An  action  to  reform  a  dem  is  in  the  nature 
of  an  action  for  specific  performance. 

Bsteaek  v.  Harnbach,  48  Wis.  447,  448. 

The  mistake  is  corrected  by  establishing  tbe 
original  right  to  a  conveyance,  under  some 
agreement  which  by  reason  of  the  mistake  has 
not  been  fully  carried  out.  This  agreement 
must  be  one  which  tbe  law  will  enforce. 

Quirk  V.  Thomaa,  6  Mich.  77. 

The  petitioners  ask  for  such  a  reformation 
that  the  deed,  when  reformed,  will  convey  cer- 
tain lands  which  ft  does  not  conrev  as  written. 
As  no  agreement  for  the  sale  of  land  is  valid 
unless  in  writing  and.signed  by  the  party  orhis 
agent,  an  agreement  or  intent  on  the  part  of 
Fanny  Sherwood  to  convey  this  additional  land 
cannot  be  enforced  unless  it  is  proved  by  a  writ- 
ing properly  signed,  or  unless  thero  are  circum- 
stances of  estoppel — as  part  performance  by  the 
grantee,  etc. — which  estop  tbe  defendants  from 
setting  up  tbe  statute  in  cfefense. 

0*6(M*7i  V.  P/telva,  19  Conn.  63;  Olaaa  v.  Sul- 
hert,  103  Mass.  34  ;  Elder  v.  Elder,  10  Me.  80  ; 
RumHU  V.  Shay,  110  Mass.  170 ;  WooUam  v. 
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Seam,  t  Ves.  211 ;  CUnan  V.  Cooke,  1  8ch.  & 
L.  89 ;  Quirk  v.  Thomas,  6  Mich.  76  ;  Ahrend 
T.  Odiorm,  118  Mass.  261. 

Two  cases  in  this  ^iaXxt—Ctdeti  v.  Peet,  ^ 
ConD. 501,aDdfi^/tn«j/v.  Read.iX  Codd.  686— 
may  be  claimed  to  be  Id  conflict  with  our  posi- 
tioD  and  with  the  decidons  in  0$hom-v . Phelpt, 
and  GtatB  t.  ffulbcrt.  But  the  facts  in  Cake  v. 
Put  disclofle  a  nirt  perfonuanee  on  the  part  of 
the  grantee  suiDdoit  to  estop  the  defeodants 
from  setting  up  the  statute ;  and  in  Bunnell  v. 
Re«d  the  facts  disclose  that  the  ownership  of  the 
property  omitted  was  necessary  to  the  enjoy- 
tnent  of  the  property  contained  in  the  deed,  and 
tbepurchaseprice  was  paid;  a  sufficient  ground 
of  estoppel. 

Bispb.  Eq.  g  884;  Malii^  v.  Brwen,  4  N.  Y. 
408. 

It  nowhere  appears,  nor  is  it  claimed  in  the 
case  at  bar,  that  there  was  any  part  perform- 
ance, and  the  evidence  of  part  performance 
must  be  of  acts  unequivocally  referring  to  and 
resulting  from  the  verr  agreement  claimed,  and 
with  a  direct  view  to  its  performance. 

PMUipa  V.  Th<ympaon,  X  Johns.  Gh.  140. 

The  part  performance  must  be  substantial, 
and  notning  will  be  considered  as  part  perform- 
ance  which  does  not  put  the  party  into  a  situsr 
tion  which  is  a  fraud  upon,  him,  unless  the 
agreement  be  fully  performed,  and  the  acts  of 
part  performance  should  clearly  appear  to  be 
done  solely  with  a  view  to  the  agreement  being 
performed.  The  acts  should  be  so  clear,  cer- 
tain, and  d^nite  in  their  object  and  design  as 
to  refer  exclttsiTeiT  to  a  complete  and  perfect 
agreement  of  which  they  are  a  part  execution. 

Wheeler  v.  Heynoldt,  96  N.  Y.  »31;  citing  2 
Story,  Eq.  Jur.  M  761,  762;  PMUipav.  ITiomp- 
*on,  1  Johns.  Ch.  181;  ^me  v.  Bemaine,  2 
Edw.  Ch.  445;  Jtirvit  v.  Smith,  1  Hoffm.  Ch. 
470;  Wo^ex.  Frott,  4  Sandf.  Oi.  77. 

It  is  one  tiling  to  limit  the  effect  of  an  instru- 
ment, and  anouer  to  extend  it  beyond  wbatits 
terms  import. 

OAorm  v.  Phelpe,  10  Conn.  72;  Eider  v.  £1- 
der,  10  Me.  80. 

There  bas  been  gross  neglect  on  Sherwood's 
part,  and  even  if  the  deed  had  been  based  upon 
a  valuable  consideration,  the  court  would,  un- 
der such  circumstancea,  have  refused  relia. 

Marvin  v.  Bennett,  26  Wend.  169, 1B». 

If  this  demandant  exercised  ordinary  care  in 
the  business,  he  did  not  take  the  conveyance 
without  careful  examination. 

Woodman  v.  Lane,  7  N.  H.  244. 

The  plaintiff  "  must  show  an  honest  mistake 
not  imputable  to  bis  own  noss  negligence." 

WeOem  R.  R.  Corp.  v.  Babeoek.  6  Met.  852; 
Stewart  V.  Kearney,  6  Walts,  453;  Bump,  Pr. 
Conv.  442,  cited  in  Petereon  v.  Brown,  17  Nev. 
172;  5.  C.  45  Am.  Rep.  440;  Murphy  Y.  Hubert. 
16  Pa.  G8. 

The  deed  in  question  passes  by  its  terms  all 
the  land  which  was  distributed,  etc.,  andafter- 
wards  conveyed  to  Fanny  Sherwood  by  subse- 
quent conveyances,  etc.  This  general  descrip- 
tion is  thus  limited  by  the  partdcular  descrip- 
tion. 

Barnard  v.  Martin,  5  N.  H.  686;  Woodman 
T.  Zan«,  7N.  H.  244. 

The  whole  deed  must  be  construed  hither. 

CUmgh  v.  Bowman,  15  N.  H.  518. 

What  propoly  the  gnintcn-  intended  to  con- 
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vey  by  this  clause  cannot  be  det^mined  from 
anythug  in  the  deed,  and  the  general  and  par- 
ticular descriptions  cannot  be  reconciled. 
Ryan  v.  Wilion,  9  Mich.  203. 
"The  question  is  not.  What  did  the  grantor  in- 
tend to  do?--but,  What  has  he  done  by  uA  and 
proper  words?"  as  disclosed  upon  tiie  uoe  of 
the  deed. 

Vanatta  T.  Brewer,  89  N.  J.  Eq.  960;  EOiott 
V.  Weed,  44  Conn.  38;  Benedict  v.  Oatflord,  11 
Conn.  836,  887. 

No  estate  can  pass  save  such  as  is  contained 
in  the  particular  description;  for,  "  when  the 
description  of  the  estate  intended  to  be  con- 
veyed includes  several  particulars,  all  of  whidi 
are  necessary  to  ascertain  the  estate  to  be  a»- 
veyed,  no  estate  will  pass  except  such  as  will 
agree  to  every  particiuar  trf  the  descriptioD.'' 
Worthinffton  v.  Hylyer,  4  Mass.  909;  /aebm 
V.  Martli,  6  Cow.  281. 

If  the  description  in  a  conveyance  be  so  un- 
certain that  it  cannot  be  known  what  estate  wu 
intended,  the  conv^ance  is  void. 
Worthington  v.  Uylyer,  4  Mass.  205. 
The  conveyances  i«ferred  to  in  the  deed  as 
furnishing  a  particular  description  of  the  prop- 
erty conveyed,  if  uncertain  only,  woijld  rends 
the  grant  void.  Much  greater,  tiien,  will  the 
ineffectiveness  of  the  deed  appear,  when  tlw 
conveyances  referred^o,  to  furnish  the  more  per- 
fect description,  are  found  to  have  nev^  bees 
executed.  The  court  may  reject  this  wbirie 
clause  as  false  description. 

Loomit  V.  Jaekeim,  19  Johns.  462;  •AufesMt  v. 
Loomii.  18  Johns.  86;  Seafield  v.  Lodewood,  85 
Conn.  425;  AhboU  v.  Abbott.  58  He.  861;  A%- 
dretn  v.  Todd.  50  N.  H.  570;  Anderaon  v.  Bav^ 
man,  7  Mich.  69;  Worthington  T.  £^yer.  4 
Mass.  205. 

Pardee*  J.,  delivered  the  <q^ion  ot  tiw 
court: 

In  1848  Oran  Sherwood  of  Fairfield  died  in- 
testate, leaving  real  estate,  a  widow  and  four 
children; of  these  last  was  Franklin  Sherwood, 
the  plaintiff.  On  March  1,  1856,  be  conveyed 
his  undistributed  interest  in  his  father's  estate 
to  his  mother,  saying  in  bis  deed  that  he  in- 
tended "to  convey  my  entire  undivided  title  and 
interest  in  and  to  ul  the  estate  of  mj  tttim, 
the  said  Oran  Sherwood  late  deceased,  within 
said  tract  of  land,  as  heir  at  law  of  my  said 
father  therein."  This  conveyance  was  made 
for  the  purpose  of  concealing  Uie  proper^  from 
his  creditors.  On  Jime  16,  1856,  distributioD 
was  made.  On  March  19,  1868,  his  mother, 
desdring  and  Intending  to  reoonv^  to  him  pte- 
cisely  what  be  bad  conveyed  to  her,  exeeated 
and  delivered  a  deed  to  his  wife,  for  bis  bene- 
fit, in  which  she  described  the  property  as  tci- 
lows,  viz. :  "  All  the  real  estate  of  Oran  Sher* 
wood,  deceased,  which  was  distributed  to 
Franklin  Sherwood  in  the  disbibution  of  said 
estate  and  afterwards  conveyed  to  me  by  said 
Franklin  Sherwood  by  sundry  deeds,  as  re- 
corded In  Fftlitield  land  reoords."  In  point  at 
fact  Franklin  Sherwood  had  conveyea  to  her 
before,  not  after,  distribution.  Mrs.  Sherwood, 
the  grantor,  is  dead.  FrankUn  Sherwood  asks 
in  effect  that  her  heirs  at  law  may  be  compelled 
to  execute  a  corrected  deed,  liaey  redst,  and 
insist  that,  inaamudi  as  he  conveyed  the  lud  to 
his  mother  for  a  finodulent  purpose,  equi^  will 
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leave  Mm  where  he  placed  himself.  If  we 
should  concede  that  if  Mrs.  Sherwood  had  re- 
fused to  reocmvey  the  land  to  her  son,  the  court 
would  not  come  to  bis  relief,  this  case  would 
not  be  dinKwed  of.  She  made  a  conveyance; 
if  that  is  legally  sufficient  in  form,  the  plain- 
dfTs  title  is  unassailable ;  and  for  the  purpose  of 
determining  tbe  question  as  to  its  sumciency  in 
form,  the  tnts,  and  tmlr  those,  are  to  be  applied, 
which  would  be  ^plied  to  a  deed  executed 
upoD  a  valuable  consideration.  Every  conces- 
aoa  which  would  be  made  in  behalf  of  the 
latter  is  to  be  made  in  behalf  of  the  former. 
And  if  the  deed  had  been  made  to  a  purchaser 
for  fnll  and  valuable  consideration,  we  think 
the  beiis  of  the  grantor  could  not  obtain  the 
asastance  of  any  court  in  an  effort  to  inherit 
both  the  consideration  and  the  propeitj.  There 
i>  and  can  be  no  doubt  or  quesnon  as  to  the  iden- 
tity or  location  of  tbe  piece  of  land  In  which 
Fnoklin  Sherwood  had  an  interest.  In  his 
deed  to  bis  mother  he  gave  the  boundaries  and 
contents;  he  stated  that  there  had  then  been  no 
diEtribution,  plainly  implying  that  there  would 
be;  sach  distribution  was  made  and  recorded; 
by  this  his  part  was  set  to  bim  by  metes 
aod  bounds,  and  the  mother  in  her  recoo- 
reyance  declares  that  she  intends  to  restore 
to  him  precisely  that  which  he  conveyed  to 
her,  and  refers  to  the  recorded  distribution, 
where  it  is  described  to  a  certainty  in  every 
particular.  Having  received  absolute  cei^ 
taiDty  giving  metes  and  bounds  and  quan- 
tity, and  naming  viaible  monuments,  by  way  of 
sQpererogation  the  grantor  undertakes  to  men- 
tioQ  a  certain  event  in  the  history  of  the  title 
to  that  land,  and  mistakenly  states  that  it  oc- 
curred before  the  conveyance  to  herself,  when 
in  fact  it  occurred  after.  The  mention  affects 
no  metes,  or  bounds,  or  monuments,  no  courses 
or  distances;  no  doubt  as  to  identity  is  raised. 
Eveiy  person  reading  it  had  either  actual  or 
constructive  notice  of  the  mistake  in  stating 
the  order  of  those  events:  for  both  distribution 
and  deeds  were  upon  the  public  records  and  de- 
clared that  order.  There  is  no  finding  that  any 
(lerBon  has  acquired  any  right  or  interest  in  or 
title  to  the  premises  by  conveyance  from  either 
Oras  Sherwood  or  bis  moUier,  or  by  adverse 
oocoiiBtion,  which  conflict  with  the  plaintiff's 
daka  of  ownership.  As  a  matter  of  law,  as  a 
wle  of  construction,  this  needless  and  errone- 
ous mention  of  an  incident  in  the  history  of  tbe 
title  to  a  piece  of  land  is  to  be  held  to  have  no 
force  aa  against  the  mention  of  metes,  bounds, 
couraes,  distances,  and  visible  monuments, 
when  the  question  is  whether  the  deed  is  suffl- 
cient,  as  to  form,  to  convey  the  land  intended. 
U  is  Uk  duty  of  courts  to  uphold  rather  than 
to  destroy  deeds.  It  is  the  fundamental  canon 
of  interpretation  of  contracts  to  discover  and 

SVe  effect  to  the  intention  of  the  parties.  In 
e  case  before  us,  the  finding  makes  it  certain 
tiiat  the  mother  intended  to  reconvey  to  ber 
«on  precisely  that  interest  in  bis  father's  estate 
whidi  he  had  conveyed  to  her  before  distribu- 
^on.  When  a  piece  of  land  is  so  described 
uiat  a  surveyorns  chain  can  be  stretched  ^ng 
its  boundaries  with  absolute  certainty  as  to 
each  course,  distance,  and  monumenta,  atrans- 
pontion  of  dates  in  stating  previous  convey- 
aooes  omistitutiDg  the  chain  of  title  will  not 
f^mi  ix  affect  that  certainty,  nor  destroy  the 
coji5. 


operative  force  of  a  conveyance.  We  cite  a 
few  of  the  many  instances  given  in  tbe  reports, 
when  courts,  in  tbe  discharge  of  their  duty  to 
And  and  carry  out  the  intent,  nave  declared  that 
certain  words  of  description  In  deeds  are  to  be 
of  no  effect,  which  apparently  are  far  more 
likely  to  give  rise  to  a  doubt  as  to  identity 
than  is  the  erroneous  word  in  the  deed  before  us. 

In  WortAington  T.  Hjftj/er,  4  Mass.  196,  the 
words  of  description  are: '  'All  that  farm  of  land 
in  said  Wortbington,  on  which  I  now  dwell, 
being  lot  No.  17  in  tbe  first  division."  The 
land  demanded  in  that  action  was  not  included 
in  lot  No.  17,  yet  the  court  held  that  it  passed, 
tbe  first  being  sufficient  to  ascertain  the  estate 
intended  to  be  conveyed,  and  that  the  addi- 
tional description  inconsistent  with  the  former 
was  to  be  rejected,  because,  if  it  were  to  becon- 
sidered  as  an  essential  part  of  the  description, 
the  deed  would  be  void  for  repugnancy. 

In  Gate  v,  Thayer.  8  Me.  71,  tbe  question  was 
as  to  one  of  tbe  Ones  of  the  town  of  Dresden, 
which  was  described  as  a  course  "north-nortb- 
east,  including  the  whole  of  Qardner's  farm  ; " 
and  the  court  ueld  that  the  whole  farm  was  in- 
eluded,  although  intersected  by  a  line  running 
north-northeast,  because  the  faim  was  to  be 
considered  as  a  monument. 

In  Keith  v.  Reynolds.  8  Me.  898,  the  descrip- 
tion was,  "a  certain  tract  of  farm  or  land  in 
Winslow,  included  in  the  tract  which  was 
granted  to  Ez.  Potter,"  and  afterwards  there 
was  added  a  particular  description  by  course 
and  distances,  which  did  not  include  the  whole 
farm.  It  was  contended  that  the  particular  de- 
scription should  prevail,  in  preference  to  the 
other,  which  was  more  general  and  uncertain  ; 
but  it  was  decided  that  the  first  description  was 
certain  enough,  and  that  it  was  to  be  adopted 
rather  than  tne  description  by  courses  and  dis- 
tances, which  was  more  liable  to  errors  and 

In  Lodge  v.  Lee,  6  Cranch,  237  [10  U.  8.  bk. 
8,  L.  ed.  310],  the  description  was,  "all  that 
tract  or  upper  island  of  Umd,  called  Eden,  and 
then  it  was  added,  beginning  at  a  maple-tree," 
and  describing  the  land  conveyed,  by  bounds, 
courses,  and  distances;  but  so  as  not  to  include 
all  the  idand.  The  court  held  that  the  whole 
Island  passed. 

In  JaeJaon  v.  Barringer,  15  Johns.  471,  the 
grant  was,  "  the  farm  on  which  J.  J.  D,  now 
Rves,  which  was  bounded  on  three  sides,  and 
to  contain  80  acres  in  one  piece."  The  farm 
contained  149  acres,  and  the  decision  was  that 
the  whole  farm  passed. 

In  StDyft  V.  Eyree^  Cro.  Car.  546,  tbe  land  con- 
veyed was  described  as  "all  that  their  glebe 
landslylngln  Chesterton,  viz.:  78acre8  of  land. 
*  *  *wi^  all  profits,  commodities,  tithe8,"etc., 
and  then  was  added  the  words, '  'all  whidli  late- 
ly were  in  the  ferm  or  occupation  of  Harmiet 
Peto."  It  was  found  that  the  tithes  of  these 
glebe  lands  never  were  in  the  tenure  of  Mar- 
^rel  Peto,  though  other  lands  and  tithes  were. 
But  it  was  held,  notwithstanding,  that  the 
lands  and  tithes  first  described  passed. 

In  Eliot  V.  Thatcher,  2  Met.  44,  note,  the 
land  conveyed  was  thus  described:  "All  my 
real  property  or  homestead  so  called,  lying  and 
being  in  Dartmouth,  together  with  about  80 
acres  of  land,  let  the  same  be  more  or  less,  etc. ; 
for  more  particular  boundaries  reference  may 
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be  bad  to  a  deed,  ^vec  by  Clark  Ricketson  to 
David  Thatcher,  of  the  above-mentioned  prem- 
ises." ■  It  appeared  that  the  CTantor  was  seised 
only  of  a  imrt  of  the  land  which  he  bought  of 
Ricketson,  but  he  had  bought  some  laud  adjoin- 
ing thereto,  being  In  the  whole  about  30  acres. 
And  it  was  decided  that  the  whole  passed;  it 
being  held  that  the  word  "homestead"  was  a 
saffldentlT  certain  descrlptira,  and  tiiat  the 
grant  ought  not  to  he  limited  and  restrained  by 
the  subsequent  reference  to  Ricketson's  deed; 
it  being  a  well-known  rule  of  the  coustruction 
of  deeds,  that  a  precedent  particular  descrip- 
tion shall  not  be  impaired  by  a  subsequent  gen- 
eral description  or  reference;  and  that  deeds 
are  to  be  construed  according  to  the  inlentions 
of  the  parties;  and  that  if  there  be  any  doubt 
or  repugnancy  in  the  words,  such  construction 
is  to  be  made  as  is  most  stnmg  against  the  gran- 
tor, because  he  is  presumed  to  have  had  a  valu- 
able coDsideratioD  for  what  he  parts  with. 

In  Hasting$  v.  Hattingg,  110  Mass.  380,  A, 
the  owner  of  a  farra.conveyedin  1853,  by  deed, 
"the  farm  on  which  I  now  live,  and  is  Haa  same 
which  was  deeded  to  me  by  J.  O.  Bfareh  16. 
1810;  reference  being  had  to  said  deed."  A  lot 
of  land  which  had  formed  part  of  the  farm  for 
forty  years  was  not  included  in  the  deed  of 
March  15, 1810,  but  bad  been  conveyed  to  A.  by 
J.  G.  a  deed  dated  January  11, 1810.  Uelcl, 
that  this  lot  passed  by  the  deed  of  A. 

In  Melnn  v.  Proprielort,  5  Met.  15,  the  heirs 
of  E  gave  deeds  to  C,  of  land  whi^h  they  de- 
ecribw  as  the  "estate  oo  which  C  now  Uvea," 
or  the  "»tate"  called  "the  C  farm,"  and 
"bdng  the  same  which  was  conveyed  M  to 
K  by  deed"  bearing  a  certain  date,  and  it  was 
shown  that  C,  as  lessee  of  E  and  otherwise, 
had  previously  occupied  the  whole  farm  for 
many  years.  Held,  that  thedeeds  conveyed  the 
right  and  title  of  the  heirs  to  the  whole  farm, 
although  the  deed  from  M  to  E,  which  was 
therein  referred  to,  did  not  include  the  whole. 
The  court  says:  "Another rule  of  construction 
is,  that  if  the  description  be  sutllclent  to  ascer- 
tain the  estate  intended  to  be  conveyed,  it  will 

ri,  although  some  particular  circumstance 
added  inconsistent  with  the  description. 
*  *  *  If  the  land  had  been  conveyed  by  refer- 
ence to  known  monuments  and  boundaries,  it 
would  be  clear  that  a  subsequent  reference  to 
the  mortgage  deed  would  not  operate  by  way  of 
restriction;  and  we  think  there  is  no  good  rea- 
son wh^  the  description  in  these  deeds,  the 
boundaries  of  the  farm  conveyed  being  certain 
and  undoubtedly  known  to  toe  parties,  should 
not  be  held  equally  conclusive." 

In  Deafona  v.  Walker,  124  Mass.  69,  A  mort- 
gaged a  "farm."  known  as  the  *'T  Place,"  to 
^ther  with  all  the  buildings  thereon,  includ- 
ing mills,  waterpower,  machinery,  and  fixtures 
belonging  thereto,"  "being  the  same  estate 
which  was  conveyed  to  me  by  B,  by  her  deed" 
duly  recorded,  "to  which  said  deed  and  the  rec- 
ord thereof  reference  is  made  for  a  descrip- 
tioD  of  said  premises."  The  deed  from  B  did 
not  include  a  small  parcel  of  land  on  which 
stood  the  only  mill  of  A,  with  the  connected 
buildings,  but  did  include  the  dam  and  pond 
which  furnished  power  to  the  mill.   Held,  that 
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this  parcel  passed  by  deed  to  A.  The  court 
said:  "Reference  Is  made  to  the  Holden  deed, 
not  for  the  purpose  of  fixing  the  metes  and 
bounds,  as  if  describing  the  lot  conveyed,  hot 
to  show  the  grantor's  chain  of  title." 

In  ArulretBt  v.  Pearson,  68  Me.  19,  in  a  con- 
veyance of  a  "homestead  farm,"  one  of  the 
parcels  composing  it  was  described  as  "ISi  acres 
out  of  lot  number  8  in  the  first  range."  Held, 
that  tile  whole  parcel  passed,  although  it  in  &ct 
contained 25 acres.  Thecourtsaid:  "Freemu 
Allen  was  the  owner  of  a  farm  of  andent  and 
well-defined  boundaries.  He  undertook  to  con- 
vey it  to  the  plaintiff.  He  first  described  it  as 
his  "homestead  farm."  He  then  undertook  to 
give  a  further  description  of  it  by  naming  the 
several  parcels  or  portions  of  which  it  was 
composed.  One  of  them  Is  described  as  12} 
acres,  out  of  a  lot  numbered  8  in  the  first  range. 
This  portion  of  the  farm  in  fact  contained  2S 
acres.  The  question  is,  whether  this  mistake 
left  half  of  thu  parcel  unconveyed.  We  think 
not.  We  think  tt  falls  within  the  principle 
/alta  deiaouatratio  non  nneet.  A  mere  fusr 
description  in  one  puticular,  where  enon^ 
remains  to  mAe  It  reasonably  certain  what 
premises  were  intended  to  be  conveyed,  will 
not  defeat  the  conveyance." 

In  Union  B.  tfc  T.  Co.  v.  Skinner,  9  Mo.  Apjx 
189,  it  is  held  that  "when  one  sells  a  lot  by  its 
number  as  laid  out  iu  a  recorded  plot,  and  in 
giving  a  further  description  misstates  the  boun- 
danr  Tine  thereof,  the  monument  will  prevail, 
and  the  further  false  description  be  reject- 
ed." 

in  Grem  Bay  &  Min.  0.  Co.  v.  HewOt.  S 
Wis.  97,  a  grantor  conveyed  to  the  plaintiff 
and  its  successors  and  assigns  forever,  all  his 
claim,  right,  title,  and  interest  in  or  to  a  piece 
of  luid;  in  a  subsequent  claim  he  declares  that 
the  interest  and  title  Intended  to  be  conveyed 
by  the  deed  Is  only  that  acquired  by  virtue  of 
a  deed  to  him;  th&  last  conveyed  to  him  <mly 
an  undivided  half.   Held,  that  falswhole  inter- 

In  WiUy  v.  Lately,  46  Mich.  83,  a  deed  de- 
scribed the  land  conveyed  as  lot  77  of  the  origi- 
nal plot  of  the  village,  as  recorded.  This  pfot 
only  contained  29  lots;  anotiier  idot,  unrecord- 
ed, designated  the  lot  as  78;  another  unrecorded 
plot  contained  the  lot,  and  it  was  shown  that  it 
had  been  held,  taxed,  and  dealt  with,  for  more 
than  twenty-five  years,  as  lot  77.  Held,  that 
the  error  in  description  did  not  invalidate  the 
conveyance. 

In  DtBxght  v.  Tyler,  49  Mich.  614,  held, 
"when  a  deed  contains  a  wron^  description, 
but  the  land  can  be  identified  by  mquiry  baaed 
on  landmarks  referred  to,  the  title  held  by  the 
grantor  is  not  merely  equitable,  but  legal,  uid 
may  be  incumbered  as  such." 

The  superior  court  is  advised  that  the  deed 
to  Mary  A.  Sherwood,  one  of  the  plaintiflFs.  in 
ila  present  form  is  effective  to  convey  to  her  all 
of  the  right,  title,  interest  in  the  estate  of 
Oran  Sherwood  which  Franklin  Kberwood  con- 
veyed to  his  mother.  For  that  reascm.  and  for 
no  other,  the  court  i»  adt)i»^  A>  di*mi$$  the  peti- 
tion. 

In  this  opinton  the  other  Judges  concurred. 
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Lorenzo  FLIUPTON 

V. 

Eliza  C.  GOODELL  et  of. 

In  a  snit  to  met  aside  a  voluntary  eon- 
Toyance  iiiade  by-  a  judgment  debtor 
with  intent  to  delay,  hinder,  and  de- 
fraud creditors,  the  burden  is  upon 
the  plaintiff  to  prove  that  the  convey- 
ance was  made  so  to  defraud;  and  al- 
though the  circnmstances  attending  the 
transactions  between  the  defendants 
were  such  as  to  excite  suspicion  of  fraud, 
where  there  were  no  admissions  or  con- 
ceesious  by  the  defendants  tending  to 
establish  a  fraadcdent  intent,  a  motion 
to  direct  a  verdict  in  the  afflnnative 
should  not  be  granted. 

(Woroeeter  Filed  January  11, 1887 ) 

ON  report.    Verdiet  act  <mde  and  neio  trial 
ordered. 

Suit  to  set  aside  a  deed  d^ed  January  6, 
1881,  given  by  said  Eliza  C.  Qoodell  to  Daniel 
M.  Chamberlain,  the  other  defendant,  as  fraud- 
ulent against  creditors  of  the  said  Eliza,  or  up- 
on a  secret  trust  for  her  benefit.  The  follow- 
ing issue  was  framed  for  the  jury:  "Was  the 
conveyance  made  by  Eliza  C.  Goodell  to  Daniel 
M.  Chsmberlain,  of  the  real  estate  described  in 
tbe  plaintifrs  Mil,  made  with  intent  to  defeat, 
delay,  or  defraud  her  creditors,  or  on  a  secret 
trust  for  her,  express  or  implied;  and  did  Daniel 
U.  Chamberlain  participate  in  said  fraudulent 
intent  and  purpose?  "  At  the  trial  in  the  supe- 
rior court  before  Bacon,  there  was  evidence 
tending  to  show  that  the  premises  described  in 
tbe  biU  were  conv^ed  by  the  heirs  of  the  estate 
of  Delia  Chamberlain,  deceased,  to  Eliza  C. 
Qoodell,  by  deed  dated  31arch  18,  1864,  and 
notice  of  a  homestead  exemption  was  contained 
in  said  deed;  that  said  Eliza,  March  20,  1874, 
gave  a  mortgage  thereon  to  the  Southbridee 
MTinga  Bank,  securing  a  loan  of  $600,  ana, 
August  22,  1876,  a  second  mortgage  thereon, 
and  upon  a  25-acre  pasture  lot  adjoining  said 
premises,  securing  a  loan  of  $400,  which  latter 
"be  purchased  June  1. 1874;  th^  February  21, 
l>f70,  said  plwntifT  obtained  in  the  Raid  superior 
«)im  a  judgment  against  said  Eliza  upon  a 
PTDtnissory  note  dated  April  1,  1869,  signed  by 
John  W.  and  Eliza  C.  Goodell,  for  $1,017.51 
debt,  and  $73.38  costs,  on  which  execution  was 
iwned  Uarch  7, 1870;  and  that  said  Daniel  M. 
Chamberlain,  for  Uie  benefit  of  one  Andrew  M. 
Cliamberiain,  recovered  a  judgment  in  the  same 
court  against  said  Eliza  for  $884.68  debt,  and 
|t03.18  costs,  March  36, 1879,  on  which  execu- 
tion was  issued  April  24, 1879,  which  execution 
Jfas  levied  upon  said  Goodell  Farm  described 
in  the  bill,  and  the  same  sold  to  the  plaintiff; 
Utat  afterwards  said  plaintiff  levied  his  said 
execution  upon  said  pasture  lot,  and  became  ttie 
purdwaer  thereof;  that  both  said  executions 
Were  returned  satisfied;  that  the  plaintiff  en- 
tered into  actual  possession  of  the  said  lands, 

Sd  and  dischaiged  both  of  said  mortgages, 
9ed  said  premises,  and  took  the  rents  and 


profits  thereof;  that  in  the  suit  of  said  Cham- 
berlain and  one  StAai  M.  Cochran,  In  the  same 
court, — reported  in  181  Mass.  464, — in  which 
said  levy  upon  said  pasture  land  was  held  to 
be  void.wbo  recovered  judgment  June  12, 1888, 
against  the  plaintiff;  that  tbe  plaintiff,  March 
m,  1883,  filed  in  that  court  his  writ  of  tcire 
fadat,  upon  which,  at  the  DecemberTerm  there- 
of in  1884,  his  said  levy  of  his  execution  was 
set  aside,  execution  thereon  to  issue  for  amount 
of  original  judgment  without  interest  or  costs, 
but  to  be  suspended  duriog  the  pendency  of 
this  suit  or  until  further  oi^er;  and  that  said 
Daniel  M.  Chamberlain,  for  the  benefit  of  said 
Andrew  M.  Chamberlain,  November  34,  1888, 
filed  his  writ  of  mre  f<ia<u,  in  which  the  court 
at  the  same  time  passed  the  same  order  as  above. 
There  was  no  evidence  that  either  of  the  said 
judgments  or  executions  had  been  paid  or  satis- 
fied except  as  above  stated.  There  was  evi- 
dence tending  to  show  that  the  said  Eliza  C. 
Qoodell,  at  the  date  ofher  said  deed  to  the  other 
defendant,  was  also  Indebted  to  other  persons 
than  tbe  plaintiff. 

Daniel  Chamberlain,  called  by  the  plaintiff, 
testified  that  he  was  one  of  the  defendants  in 
the  case,  and  grantee  in  the  suit  that  is  con- 
tested :  that  he  18  a  brotlur  of  Mrs.  Ooodell,  who 
gave  him  the  deed;  that  she  gave  him  the  deed 
at  the  suggestion  of  her  counsel,  Mr.  Staples; 
that  the  latter  knew  about  the  levy;  that  thev 
never  had  any  talk  about  taking  uie  deed  tiu 
they  saw  Mr.  Staples;  the  latter  did  not  say 
whether  or  not  the  levies  were  invalid;  Staples 
said  to  Mrs.  Qoodell:  "You  give  the  deed  to 
your  brother  or  some  one  else,  for  the  place,  to 
take  it  off  your  hands;"  that  he  didn't  give  any 
reason;  that  he  said  Mrs.  Qoodell  should  con- 
vey it  as  she  could  not  attend  to  it,  and  needed 
somebody  to  take  it  and  defend  it;  that  he  did 
not  think  Mr.  Staples  said  in  substance,  as  a 
reason  for  the  conveyance,  that  if  Mrs.  Qoodell 
held  the  property  in  her  han<te  her  other  cred- 
itors might  get  hold  of  it;  that  l^Irs.  Ctoodell's 
health  was  poor,  and  she  could  not  attend  to 
the  business;  that  he  thought  somebody  might 
attach  the  property;  that  his  sister  was  owing 
bim.and  be  thought  he  might  not  get  his  money; 
that  he  took  the  conveyance  to  secure  himsefr; 
that  he  agreed  to  pay  $8,000  for  the  land;  that 
he  knew  that  the  farm  bad  been  sold  by  an 
officer  on  an  execution  of  Chamberhdn  procured 
in  his  name, — that  was  about  a  year  and  a  half 
before  he  purchased;  that  he  supposed  the 
levv  was  not  good  for  anything;  that  he  knew 
or  believed  that  if  the  levy  was  set  aside  that 
the  judgment  debt  of  Plimpton  and  A.  M. 
Chamberlain  had  not  been  paid;  that  it  was  for 
the  purpose  of  preventing  Plimpton,  or  for  fear 
that  FUmpton  would  take  some  proceedings 
ai^nst  this  estate,  that  he  took  the  deed;  that 
tbe  deed  was  made  at  the  office  of  one  Cochran, 
in  Soutbbridge;  that  Mrs.  Goodell  and  he  (wi^ 
ness)  were  present;  that  he  gave  Mrs,  Goodell 
a  paper  "domething  like  that;  aftershe  paid  me 
what  she  owed  me,  I  was  to  deed  it  back  to  her 
again;"  that  he  received  the  deed  at  that  time, 
and  that  it  was  immediately  put  on  record;  that 
he  did  not  pay  Mrs.  Qoodell  anything  at  that 
time;  that  he  had  no  dealings  with  her  after 
that  about  the  deed;  that  he  let  her  have  money 
after  tbe  deed  was  given;  thathe  first  let  her  have 
money  the  latter  part  of  1880, 
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Witness  further  testified:  "Let  her  (Mrs. 
Goodell)  have  $100  In  December,  1881:  did  oot 
take  aoy  note  for  that;  did  not  let  her  have  any 
more  money  after  the  date  of  the  deed;  let  her 
have  $100  IQ  the  spriD^  of  1880;  think  in  1881 
I  let  her  have  $345;  did  oot  take  any  note;  I 
charged  it;  took  a  mortgage  from  Mrs.  Qoodell 
in  the  spring  of  1879.  That  was  for  a  note  I 
had  agttinst  her.  After  my  wife  died  Mrs. 
QoodeU  took  care  of  my  house;  she  does  not  do 
so  now.  I  did  not  pay  her,  but  boarded  her 
and  her  son  for  her  bousekeeping.  The  deed 
was  made  the  day  after  we  were  at  Staple's 
office.  Mrs.  Goodellowed  me  for  money.  In 
1880  or  1881  all  that  she  owed  me  was  $100,  and 
perhaps  the  $246.  All  that  I  have  paid  her 
since  was  $100." 

On  cross-examination  witness  testified:  "I 
paid  a  note  for  Mrs.  Goodell  for  $300  in  1878 
mote  dated  Southbridge,  Dec.  S,  1879,  signed 
Eliza  Gkx>dell,  put  in,  and  witness  testifled):  I 
let  Mrs.  Goodell  have  $545  on  that  note.  It 
went  towards  pacing  her  husband's  debt.  I 
advanced  her,  besides  that,  $100;  when  her  aon 
was  in  Colorado  let  ber  have  $60  at  two  sepa- 
rate timeH,  $26  at  another  time,  and  $50  at  an- 
other. In  1881,  at  the  time  1  took  the  deed,  I 
had  a  mortgage  on  the  pasture  lot.   It  was 

f'ven  to  secure  me  for  money  I  paid  the  bank. 
don't  know  where  that  mortgage  is  (mortgage 
put  in  evidence,  given  May  7,  1879,  to  secure 
note  dated  June  1AB18,  for  ^00).  At  the  time 
I  took  this  deed  I  came  to  Worcester  and  saw 
Judge  Staples;  there  were  then  a  number  of 
suits  pending  against  Mrs.  Goodell.  She 
couldn't  pay  Tier  counsel  at  the  time.  There 
was  some  talk  about  her  affairs,  and  Judge 
Staples  suggested  that  I  take  the  deed  and  as- 
smne  the  liabilities  of  counsel  and  guarantee 
their  paying  him.  I  afterwards  went  to  Mr. 
Cochran  s  office  and  signed  a  paper  (paper  in- 
troduced, which  was  signed  by  witness,  and  was 
a  bond  reciting  that  the  said  Eliza  Goodell  had 
conveyed  to  the  witness  the  farm  in  South- 
bridge  for  $3,000,  and  the  condition  of  the  bond 
was  that  if  the  said  Goodell  should  pay  to  wit- 
ness all  sums  of  money  due  him  from  said 
Goodell,  includ^g  expenses  of  tryinir  the  title 
to  the  premises  conveyed,  the  said  witness 
would  reconvey  the  premises  to  said  Goodell). 
I  knew  at  that  time  that  Cochran  had  brought 
suit  and  attached  the  farm, — at  the  time  the 
paper  was  made.  After  this  Plimpton  insisted 
on  keeping  the  farm  about  two  years.  He  re- 
mained in  possession  of  the  farm  after  the  suits 
declaring  the  levy  void.  .He  sold  the  timber 
off  the  farm.  I  brought  suit  against  one  Whit- 
ford,  who  disputed  my  title  to  the  land,  and  the 
case  has  been  settled;  I  knew  that  Mrs.  Goodell 
brought  suit  to  redeem  the  bank  note  which 
Mr.  Plimpton  paid." 

Witness  then  showed,  by  referring  to  an 
account-book  kept  bv  him,  that  he  had  paid 
out  for  Mrs.  Qoodell  mooOT  to  Mr.  Staples, 
Mr.  Ooulding,  and  Mr.  Oochran;  that  he 
had  paid  one  Swan  $45;  andGoulding  $15.<K). 
He  had  also  paid  certain  witness  fees  and 
rendered  services;  bad  made  repairs  on  the 
farm,  expending  for  materials  $115.28;  had  also 
paid  for  cutting  and  drawing  wood  about  $400; 
gnxxr's  bill  004  ;  also  to  grocer  $186.  Wlt- 
nesB  also  testifled  to  paying  other  bills  of  Mrs. 
Goodell.  aggregating  in  all  (Including  those 
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mentioned)  about  $S,800;  as  against  this  he  hid 
received  from  her  two  yeais'  rent  at  $140  a 
year,  with  exception  of  $35;  the  rent  amount- 
ing to  about  $245.  Witnessalaotestified:  "In 
these  payments  I  had  also  coonted  for  this  ex- 
ecution and  redemption  suit  about  $1,400." 
Aside  from  Uiese  two  sums  he  had  recefved 
nothing.  Id  settlingup  with  ber  attoroeys he 
had  settled  up  to  December  6,  1888;  at  the 
time  he  received  the  deed  be  had  no  know- 
ledge that  Mrs.  Goodell  dedred  to  cheat  her 
creditors. 

On  redirect  examination  Chamberlain  testi- 
fied: "At  the  time  before  the  wood  was  cutoff 
from  tbe  farm,  its  fair  value  was  probably  about 
$2,500.  Including  the  wood,  the  farm  wu 
worth  about  $4,5(KI.  The  only  sum  I  paid  to 
the  bank  for  Mrs.  Goodell  was  $200.  I  let  ber 
have  $400  at  different  times.  That  does  not 
include  the  $245.  Don't  know  why  I  took  a 
deed  instead  of  a  mortgage;  was  told  to  take  a 
deed.  The  $1,500  paiato  counsel  was  Itar 
master's  fees  and  the  cost  of  everything;  I  re- 
ceived back  $1,600,  $205  for  rent,  and  between 
$1,400  and  $1,500  on  the  bill  in  eamty." 
Daniel  Whitford  testified  :  "Had  a  talk  with 
Chamberlain  about  transferring  the  property 
from  Mrs.  Goodell  to  him.  I  tried  to  have  Mm 
settle  the  matter.  He  said  he  would  helpfigbt 
it  out  before  be  would  see  them  sponge  aa 
(Mrs.  Qoodell)  out  of  her  due ;  that  he  would 
furnish  money  to  fight  it.  He  used  to  wy  be 
owned  the  place.  He  did  not  say  for  wbose 
benefit  he  owned  it.   I  cut  tbe  wood  off  tbe 

glace  in  1880;  was  two  years  in  cutting  it  off. 
hamberlain  knew  I  was  cutting  it  off."  On 
cross-examination  witness  testified :  "  When  I 
bought  the  place  I  knew  I  purchased  it 
Plimpton.  Quite  a  while  after,  1  lewmed  thit 
there  was  a  question  about  rampton's  title. " 
George  Swan,  called  for  the  plaintiff,  testified: 
"Was  the  master  appointed  in  the  case  of  Cium- 
hfTlain  v.  Plimpton.  It  was  a  controversy  re- 
lating to  the  Qoodell  farm,  more  particuUrly 
as  to  the  wood  and  lumber  cut  off  the  ham. 
Chamberlain  testified  as  a  witaeaa.  llie  hear- 
ing was  December  4,  1883.  Chamberlain  said 
that  he  paid  $600  Id  cash  for  the  farm ;  for 
deed  of  this  farm,  gave  $8,000 ;  paid  about 
$2,000  since,— say  $rS00  In  board  for  her  and 
son,  and  money,~tbat  he  had  no  account. 
He  said  he  gave  ber  a  paper  at  the  time,  but  no 
note,  the  paper  stating  how  much  he  sboold 
pay,  but  he  aid  not  remember  how  much.  He 
saul  he  owed  her  something,  could  not  tell  how 
much , — about  $500.  He  also,  in  cross-examin*- 
tion,  said  that  $8,000  be  paid  was  before  the 
wood  was  cut.  He  reserved  the  bomratead.'* 
Cross-examined:  This  was  tbe  hearing  for 
the  bill  of  redemption  (181  Mass.  put  io). 
There  was  no  question  about  the  title  of  Cham- 
berlain in  the  controversy;  simply  a  questioo 
how  much  money  Plimpton  should  pay  to  re- 
deem and  allow  her  to  redeem  the  property. 

J.  M.  Cochran, for  plaintiff,  testifled :  "The 
bond  is  in  my  handwriting;  my  recollection  is 
that  Mrs.  Qoodell  refused  to  give  the  deed  til) 
the  bond  was  prepared.  Chamberlain  after- 
wards paid  my  charge  against  Mrs.  Goodell. " 

The  defendant  put  in  the  bill  in  equity  in 
Plimpton  against  Chamberlain  in  tbe  supninfr 
ludioal  court,  filed  November  13, 1881,  deem 
May  19.  1882.  declaring  plaintiff  equitable 
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assignee,  also  papers  -in  Plimpton  against 
ChEimberlaia  and  John  M.  Cochran,  filed 
January,  1884,  decree  June  4, 1884,  dismissing 
bill ;  bill  in  equity  brought  ^yy  Lorenzo 
Plimpton  against  Daniel  M.  Chamberlain, 
tiled  November  28,  1881,  demurrer  tiled  and 
bill  dismissed  May  19,  1888,  decree  read  ;  blU 
filed  July  18,  1882,  by  Mrs.  Goodell,  J.  M. 
Cochran,  and  Daniel  M.  Chamberlain  against 
Lorenzo  Plimpton;  a  decree  May  19. 18i»,  de- 
fendant to  pay  plaintiff  $1,486.58  debt,  and 
184.01,  costs;  bill  In  equity  at  the  October 
Term,  1883.  Lorenzo  Plimpton  against  Mrs. 
Qoodell  and  D.  M.  Chamberlain  and  J.  M. 
Cochran,  demurrer  filed  and  decree  June  4, 
1883 ;  bill  filed  April  18,  1879,  by  Isaac  L. 
Goodell  against  A.  M.  Chamberlain;  March  28, 
1884,  A.  H.  Chamberlain,  as  the  surviving  pait- 
uer  of  the  firm  of  Chamberlain  and  Qwxlell, 
against  J.  M.  Heredeen, — cases  No.  B  uid  6  on 
the  present  docket, — November  19,1881,  Cliam- 
beriain  against  Ferry. 

From  that  bill  was  taken  an  agreed  state- 
ment of  facta,  filed  February  21,  ]884,Chamber- 
lain  axainst  Whitford,  dated  May  24,  1884, 
entered  June  Term,  1884,  James  Heredeen 
ag&inst  Eliza  C.  Goodell,  No.  626,  dated  No- 
vember 80, 1880,  J.  M.  Cochran  against  Eliza 
C.  Goodell;  two  mortgages  dated  May  7, 1879, 
given  by  Eliza  C.  Goodell,  one  to  Daiud  Cham- 
beriain,  and  one  to  J.  M.  Cochran. 

Doctor  H.  West,  for  defendant,  testified  as  to 
the  health  of  Mrs.  Goodell,  and  Uiat  it  would 
dangerondy  excite  her  to  have  her  deposition 
taken. 

Lorenzo  Plimpton,  for  plaintiff,  testified, 
among  other  things,  that  bis  wife  and  Mrs. 
Goodell  were  sisters,  and  for  ten  years  there 
had  been  cases  pending  between  Andrew 
Chamberlain  and  the  Goodell  estate. 

After  the  evidence  was  all  in,  the  plaintiff 
ubed  the  court  to  direct  the  jury  that,  upon 
an  the  evidence,  they  should  find  the  issue  in 
the  affirmative,  on  the  ground  Uiat  there  was 
no  evidence  to  sustain  the  claim  of  the  defend- 
ant. At  the  same  time  the  defendant  asked  the 
court  to  direct  the  jury  that,  upon  all  Uie  evi- 
dence, they  should  find  the  issue  in  the  negative, 
on  the  ground  that  there  was  no  evidence  to 
■ustaiD  the  claim  of  the  plaintiff.  The  court 
granted  the  prayer  of  thedefendant,  and  direct- 
ed ihe  jnry  to  find  Uie  issue  in  the  negative,  and 
i^rted  uie  case  to  the  supreme  jndudsd  court. 
11  this  direction  was  wrong,  the  verdict  to  be 
^  aside,  and  a  new  trial  granted,  unless  the 
court  should  determine  that  the  plaintiff's 
modon  ought  to  have  been  granted,  in  which 
caw  Jadgment  to  beentered  for  the^laintiff. 

^mn.  T.  O.  Kent  and  A.  j.  Bartholo- 
Wr,  for  plaintiff: 

The  plaintiff  maintains  that  the  direction  of 
tlK  court  to  find  the  issue  in  the  negative  was 
wrong,  and  that  the  jury  should  nave  been 
l^itrQcted  to  find  the  issue  in  the  alfirmative. 
Whether  the  court  should  have  directed  a  ver- 
dict riiher  way  for  the  affirmative  or  the  nega- 
tive, the  rule  was  the  same:  it  was  settled  in 
^iw  V.  WiUiam*,  6  AUen.  1. 

Aagnificant  circtunstance  importing  fraud 
under  the  circumstances  is  the  fact  uiat  the 
bond  of  defeasance  was  a  separate  paper  and 
«a>  never  recorded,  and  never  disclosed  until 


it  came  out  on  the  trial,  no  mention  being 
made  of  it  in  the  answer. 
Borrtspn  v.  PhiUipt  Academy,  12MaflB.456; 

Niw  Eng.  M.  Ins.  Go.  v.  Chandler,  16  Mass.  274, 
279;  Oriental  Bank  v.  Hatkim,  8  Met.  333. 

The  condition  of  the  boml  (B)  discloses  a 
fraudulent  transaction  as  against  the  creditors 
of  Eliza  C.  Goodell,  taken  in  connection  with 
the  fact  that  she  was  deeply  indebted,  and  the 
conveyance  covered  all  her  attachable  prop- 
erty. 

Bamam  v.  Tucker,  1  Pick.  808:  Bamum  v. 
Hempttead,  7  Paige,  568 ;  Lansing  t.  Wood- 
Korih,  1  Saodf.  Cn.  43 ;  Biee  v.  Ounningham, 
116  Mass.  489.  and  cases. 

On  the  examination  in  chief,  the  evidence 
discloses  that  nothing  was  paid  when  the  deed 
was  made,  and  at  most  only  i|445  in  all,— $100 
at  two  different  times,  and  $245  at  one  time. 
D.  M.  Chamberlain  testifies  that  the  farm  was 
vortta  $4,500.  This  would  of  itself  be  suifi- 
cieot  to  set  aside  for  grossly  inadequate  price. 

Parker  v.  Barker,  2  Met.  480;  Otgood  v. 
Franklin,  2  Johns.  Ch.  23. 

If  the  transaction  was  entered  into  for  the 
purpose  of  defrauding  creditors,  it  would  be 
void,  though  the  wh<ue  value  of  the  property 
was  advanced. 

Cfrovminaidd  y.  Kittridge,  7  Met.  520; 
WailaioortA  y.  Williams,  100  Mass.  126. 

If  the  conveyance  was  not  wholly  void,  it 
would  only  be  good,  as  against  creaitors,  for 
the  sums  advanced  before  tbe  date  of  the  deed, 
if  the  grantor  was  deeply  indebted  and  the 
grantee  Knew  it. 

Bamum  v.  Hampstead,  and  LamiTig  v.  Wood- 
wcrtli,  supra. 

Messrs.  F.  P.  Ooaldlag  and  J.  M.  Coeh- 
rmn,  for  defendants: 

Tbe  question  was  whether  Mrs.  Goodell 
made  the  conveyance  with  an  actual  intent  to 
defraud  her  creditors,  or  whether  there  was  an 
expreasor  implied  secret  trust  for  her  benefit. 

1.  The  plaintiff  was  bound  to  prove  it 
some  evidence  directly  tending  to  show  it. 
Tbe  fact  of  a  conveyance  from  one  to  another 
with  bond  to  reconvey  is  no  evidence  of  fraud. 
The  plaintiff's  evidence  must  not  merely  be 
consistent  with  the  existence  of  fraud.  It 
must  at  least  be  more  consistent  with  the  ex- 
istence than  nonexistence  of  fraud. 

SomertiUe  v.  Hawkins,  10  C.  B.  588  ;  Tajflor 
Y.  UaKkina,  16  Q.  B.  808. 

In  questions  of  intent  great  latitude  is  al- 
lowed. 

Winchester  V.  Charter,  102  Mass.  376, 

The  plaintiff  had  no  claim  against  her,  as  his 

execution  was  satisfied  on  the  record. 
Pub.  Stat.  chap.  161,  ^  18,  61 ;  Coll^.  Cr. 

L.  96,  97. 

A  bill  in  equity  cannot  be  maintained  where' 
an  execution  has  been  levied  on  real  estate,  and 
duly  recorded,  and  it  shall  appear  from  any 
cause  to  l)e  void.  The  judgment  creditor's  only 
remedy  is  by  a'writ  of  scire  facias. 

Dennis  v.  Arnold,  12  Met  449 ;  PoTff  v. 
P«Ty.  2  Gray,  829. 

He  must  first  renew  his  judgment  by  scire 
facias. 

Taylor  v.  Robinson,  7  Allen.  353;  Mill  B.  L. 
F.  Asso.  V.  Clafiin.  9  Allen,  101. 
There  is  a  total  want  of  any  of  those  facta 
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and  circumstances  wbicb  in  Tarioiu  cases  have 
heen  held  competent  for  the  conrideration  of 
the  jury. 

Fotter  V.  ffaU,  12  Pick.  807;  Taytor  v.  Sobin- 
«m,  2  AUen,  668 ;  atObins  v.  Mmer.  IS  Allen, 

691. 

The  teatimonj  as  to  her  intent,  if  there  is  any, 
comes  from  the  plaintiff's  witness,  and  the  only 
imi)Ort  that  this  whole  evidence  can  be  made  to 
bear  is  tbat  he  was  cTedit6r,  and  proposed  to 
make  further  advances,  and  proposed  hy  the 
deed  to  take  security.  There  was  no  fraud  in 
that. 

Oeddingt  v.  Sears,  115  Mass.  505;  (krpenter 
V.  Cuthman,  121  Mass.  265. 

A  conveyance  apparently  fraudulent  may 
purge  itself  by  ex  poat  faeto  facts  which  satis- 
factorily account  for  the  acts. 

Oriental  Bank  v.  Hatkins,  8  Met.  882. 

To  justify  the  inference  that  the  deed  was 
made  with  fraudulent  intent,  no  fraud  being 
proved  in  fact,  there  must  be  creditors  known 
to  the  parties  who  will  be  hindered  or  delayed 
in  the  collection  of  tbeir  debts,  and  the  plaintiff 
must  prove  that  the  Decossair  consequence  of 
such  act  has  delayed  or  hindered  Um  In  col- 
lecting his  claim. 

Orem  v.  Tanner,  8  Met.  411;  Popev.  Wihon. 
7  Ala.  690 ;  Parielo  v.  Barri$,  86  Conn.  480  ; 
Bancroft  v.  Blizzard,  18  Ohio,  80;  Chouteau  v. 
Sherman,  11  Mo.  885.  ■ 

2.  There  was  no  evidence  from  which  the 
jury  would  be  authorized  in  saying  that  the 
deed  was  a  voluntary  conveyance. 

Harrison  v.  PhiUxpa  Aeaaemy,  12  Mass.  456, 
463;  Gerow  v.  WUmarth,  9  Allen,  882,  386. 

3.  There  is  no  pretense  of  evidence  tending  to 
show  any  secret  trust.  The  precise  nature  of 
the  consideration  and  the  purpose  of  the  con- 
veyance are  indicated  in  the  bond  of  defeasance. 

4.  The  absence  of  the  grantor  from  the  trial, 
if  unexplained,  would  n<S  amount  to  any  sub- 
stantive evidence  against  her  or  against  the 
grantee.  But  her  absence  and  the  absence  of 
testimony  by  her  were  f  ul^  explained  by  evi- 
dence not  contradicted. 

Field,  -/..delivered  the  opinion  of  the  court: 
The  report  finds  that  there  was  evidence  tend- 
ingto  prove  that  the  plaintiff,  on  February  21, 
1870,  recovered  judgment  in  the  superior  court, 
against  the  defendant  Eliza  C.  Cloodell,  in  an 
action  upon  a  promissory  note  dated  April  1, 
1869 ;  that  execution  issued  on  tbe  judgment 
which  the  plaintiff  levied  upon  the  eqiuty  of 
redemption  of  this  defendant  in  the  pasture  lot; 
that  the  execution  was  returned  satisfied;  that 
the  levT  was  declared  void ;  that  on  March  80, 
1888,  the  plaintiff  brought  a  writ  of  scire  fa- 
eias  in  the  superior  court,  and  that  at  the  De- 
cember Term,  1884,  the  levy  was  set  aside  and 
execution  was  ordered  to  issue  for  the  "amount 
of  the  original  judgment,  without  interest  or 
costs,  but  to  be  suspended  during  the  pendency 
of  this  suit,  or  until  further  order." 

The  levy  of  execution  by  Dimiel  M.  Cham- 
berlain ,  for  the  benefit  of  Andrew  M .  Chamber- 
Iain,  upon  the  defendant's  equi^  of  redemp- 
tion in  the  farm,  and  the  sale  of  ft  to  the  plain- 
tiff, were  void  for  the  same  reason  that  the 
plaintiff's  levy  and  sale  were  void;  namely, 
because  each  sale  was  a  sale  on  execution  of  the 
right  to  redeem  a  put  cmly  of  the  land  included 
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in  an  existing  mortgwre.  See  Oaekran  v.  (Tootf- 
ell,  131  Mass.  464;  GhamberlaiH  t.  Arry,  188 
Mass.  546 ;  Pub.  Stat.  chap.  ITS,  g  58 ;  Oen. 
Stat.  chap.  103,  ^  22. 

The  deed  which  the  plaintiff  seeks  to  have 
declared  void  was  given  by  said  Goodell  to 
Daniel  M.  Chamberiain,  the  other  defendant, 
on  January  5, 1881.  At  this  time  the  plaintifl'i 
levy  had  not  been  declared  vtrid  by  uw  cooit. 
but  the  question  of  the  validity  was  in  contro- 
versy. The  record  of  his  suit  liien  showed  that 
his  judgment  had  been  satisfied,  and  it  ma^  be 
that  the  plaintiff,  while  his  judgment  remamed 
satisfied  of  record,  could  not  have  maintained 
any  suits  upon  the  judgment,  and  could  not 
have  attached  the  defeDdant's  property  in  anj 
proceeding  upon  the  judgment,  and  that  bis 
only  rem^y  was  by  setrefaeiaM,  under  tiie  stat- 
utes. Denjtig  V.  Arnold,  12  Met.  449;  AnyT. 
Perry,  2  Gray,  826. 

But  if  the  levy  was  actually  void,  the  defend- 
ant was  still  incfebted  to  the  plaint^,  althougb 
this  indebtedness  must  be  established  in  a  par- 
ticular manner;  and  if  the  defendant  knew  at 
was  advised  that  the  levy  was  void,  she  could 
actually  Intend  to  defeat,  delay,  or  defraud  the 
plaintiff  by  making  a  conveyance  of  her  prop- 
erty, althou^  his  judgment  remained  satisfled 
of  record.  Beddes,  a  conveyance  made  upon 
a  secret  trust  and  with  an  actual  fraoduleat  in- 
tent may  be  avoided  by  subsequent  creditors. 
Par/^n  v.  Weldi,  19  Kck.  281;  Wadmorthj. 
William;  100  Mass.  126;  £Md  v.  Adatni,  US 
Mass.  898;  Bag  v.  Odoteg,  118  Masa  524;  Brit- 
Ud  County  Savingt  Rmk  v.  Keem,  128  Hm. 
298. 

One  question  of  law  raised  by  the  report  b 
whether  there  was  evidence  for  the  jury  that 
the  conveyance  was  made  by  the  defendant 
Goodell  "  with  intent  to  defeat,  delay,  or  de- 
fraud her  creditors,  or  on  a  secret  trust  for  ha, 
express  or  implied,"  and  whether  the  defend- 
ant Chamberlain  "  participated  in  said  frandit- 
lent  intent  and  purpose."  Thedefendantswen 
brother  and  sister,  and  were  living  together:  the 
deed  was  given  under  the  advice  of  his  conn- 
sel ;  and  there  was  clearly  evidence  on  which  the 
jury  might  find  that  both  the  defendants  knew 
or  believed,  at  the  time  the  deed  was  executed, 
that  the  levies  upon  both  the  farm  and  the  pas- 
ture lot  were  void,  and  that  the  farm,  if  the 
title  remained  in  Mrs.  Goodell,  was  liable  to  be 
levied  upon  by  the  plaintiff  if  he  obtained  a 
new  execution  on  his  judgment.  The  follow- 
ing questions  and  answers  show  Chambolain'i 
knowledge  and  intent  at  that  time. 

Q.  You  knew,  didn't  you,  or  supposed,  that 
that  levy  (the  plaintiff's  levy)  was  not  good  for 
anything?   You  were  told  so? 

A.  Yes. 

Q.  You  knew  or  believed,  didn't  you.  if  this 
levy  was  set  asi^e,  that  the  judgment  debt  of 
Plimpton  and  A.  M.  Chamberlam  hadnotbeen 
paid? 

A.  Yes. 

Q.  But  it  was  for  the  purpose  of  preventing 
Plimpton,  or  it  was  for  fear  that  Plimptoo 
would  take  some  proceedings  against  this  es- 
tate, tiiat  you  took  your  deed, — that  was  ooe  of 
the  reasons?   Answ'er  that  "Yes"  or  "No." 

A.  Y<8. 

After  Mr.  Chamberlain  had  been  advised 
Mrs.  Ooodell'B  counsel  to  take  a  deed  of 
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tbe  farm,  he  and  Mrs.  Goodell  went  to  the 
office  of  her  attoniey,  and  the  deed  was  made, 
acknowledged,  and  aubsecjuently  recorded.  It 
ptnports  to  convey  a  fee  simple  absolute  Id  the 
fann  to  Chamberlain,  reserving  an  estate  of 
homestead.  A  bond  wastaken  by  Mrs.  Qoodell, 
which  recites  that  "Chamberlain  takes  said  farm 
aod  agrees  to  try  the  title  of  the  same;"  and  is 
00  condition  that  the  obligation  be  void  if 
Chamberlain  shall  reconvey  the  farm  to  Mrs. 
Goodell  upon  payment  of  all  sums  dtie  to  him 
"toe  moneys  loaned  and  services  performed"  In 
fbe  present  or  the  future.  The  existence  of  this 
bcmd  was  apparently  kept  secret  until  it  was 
produced  at  the  trial.  There  was  evidence  that 
this  farm  was  ail  the  property  Mrs.  Goodell  bad. 

Tbe  acts  of  tbe  two  defendants,  with  the  facts 
which  are  directly  shown  to  have  been  known 
to  Chamberlain,  and  which  the  jury  might  on 
tbe  evidence  well  find  were  known  to  Mrs. 
Goodell,  as  well  as  the  form  of  the  transaction, 
were  evidence  against  both  of  an  actual  intent 
to  defeat,  delay,  and  defraud  tbe  creditors  of 
Mrs.  (Joodell,  of  whom  the  plaintiff  was  believed 
to  be  the  principal  if  not  the  only  one  whom 
tbey  intended  should  not  be  paid.  Mrs.  Goodell 
WIS  not  called  as  a  witness  and  was  not  preafint  at 
the  trial.  There  was  evidence  that  at  the  time 
of  the  trial  she  was  too  ill  to  attend,  and  too  ill 
to  have  her  deposition  taken.  Her  counsel  did 
not  ask  for  a  postponement  on  this  ground,  nor 
bad  they  attempted,  before  tbe  trial,  to  take  her 
deposition.  Tbe  facts  were  suspicious  and 
called  for  explanation  on  her  part,  and  the  ab- 
KDce  of  any  explanation  by  her,  by  deposition 
or  otherwise,  was  a  circunutance  to  be  consid- 
ered in  connection  with  the  excuse  of  ill  heakth 
which  was  given. 

It  is  plain  that  the  plaintiff's  motion  that  the 
court  direct  the  jury  to  find  the  issue  in  the 
affinnative  ought  not  to  have  been  granted. 
Tbe  burden  was  upon  him,  and  there  was  no 
admission  or  concession  by  both  defendants 
from  which  such  a  verdict  must  necessarily  fol- 
low. The  question  was  for  the  jury.  The  ver- 
dict must  be  set  aside,  and  a  new  trial  ordered. 

Soordered, 


Michael  WALDBON 
e. 

CITY  OP  HAVERHILL. 

1.  A  city  OP  town  which  leaves  the  duty 
of  keeping  the  hiffhways  Id  repair  to 
its  agents,  whom  it  may  direct  and  con- 
trol, may  be  held  responsible  far  the 
,*eta  of  those  a^nts. 

Where  work  done,  which  caused  in* 
^017  to  the  plaintiff's  propertv,  was 
done  on  Utnoi  of  the  ci^,  which  bad, 
for  a  period  of  three  months,  been  used 
exclusively  in  the  preparation  of  ma- 
terials for  repairing  the  streets  andhigh- 
ways  of  the  city,  and  it  appears  to  have 
been  done  by  agents  of  the  city,  ap- 
pointed and  removable  at  the  pleasure 
of  the  city  council,  the  city  is  respon- 
sible for  damage  caused  by  their  'acts 
and  neglects  in  the  performance  of  their 
wortt. 

(Bmex — THed  Febniaxr  88, 1887.) 


ON  plaintiff's  exceptions.  Sustained. 
Action  of  tort,  to  recover  damages  caused 
the  plaintiff's  real  estate  reason  of  the  oper- 
ation of  a  stone-cruaber  on  land  of  the  defend- 
ant. At  the  trial  in  the  superior  court  before 
Mason,  J.,  It  appeared  that  the  ptiuntiff,  during 
the  time  alleged  in  the  declaration,  was  in  the 
occupation  and  possession  of  the  premises  de- 
scribed therein;  that  during  said  time  a  atone- 
crusher,  engine,  and  boiler,  all  of  which  were 
the  prwerty  of  the  defen^nt,  were  operated 
under  the  direction  of  one  Mansur,  superin- 
tendent of  streets  of  said  city,  for  tbe  purpose 
of  crushing  rocks  and  stones,  for  use  on  the 
streets  of  said  city.  Tbe  land  where  the  crusher 
was  used  was  the  property  of  the  city,  and  the 
use  of  the  machine  caused  a  dust  to  arise  which 
was  deposited  on  plaintifF's  premises.  Tbe 
men  who  operated  the  crusher  were  paid  by  the 
defendant.  It  also  appeared  that  plaintiff  oc- 
cupied his  premises  before  said  crusher  was 
placed  on  defendant's  land;  that  the  use  of  the 
crusher  and  other  machinery  and  tbe  occupa- 
tion of  the  land  were  reasonably  necessary  for 
tbe  keeping  of  tbe  highways  in  reasonable  order 
and  repair  for  travel;  but  that  it  would  have 
been  practicable,  by  theerection  of  a  board  fence, 
to  have  prevented  said  damage  to  tbe  plaintiff's 
premises  by  said  dust.  It  also  app^red  that 
tbe  mayor  of  the  city,  who  was  chairman  of 
the  committee  on  public  streets,  on  two  occa- 
sions during  tbe  time  alleged,  was  on  tbe  de- 
fendant's l^d.  Said  committee  was  a  commit- 
tee of  the  city  council.  Section  2  of  the  char- 
ter of  Haverhill,  and  2  and  4  of  chap. 
8  of  the  ordinances  of  the  city,  and  ^  1  and  8 
of  chap.  18  of  said  ordinances,  were  introduced 
in  evidence.  Section  2  of  the  city  charter  pro- 
vided that  "  tbe  administration  of  all  fiscal, 
prudential,  and  municipal  affairs  of  said  city 
*  *  *  shall  he  vested  in  one  officer,  styled  the 
mayor,  one  council  of  seven,  to  be  called  the 
board  of  aldermen,  and  one  conncil  of  twelve, 
to  be  called  the  common  council,  which  boards 
in  their  joint  capacity  shall  be  denominated 
the  city  council,"  etc.  The  sections  of  chap. 
8  of  the  city  ordinances  referred  to  provided 
for  the  election,  by  the  city  council,  of  a  super- 
intendent of  streets,  and  defined  his  dudes, 
which  were,  among  other  things,  under  the 
direction  of  tbe  committee  on  streets,  ways,  and 
sewers,  to  superintend  the  paving  of  streets,  and 
have  general  care  and  superv&on  of  pnbllc 
highways.  Sections  1  and  8  of  chap.  18  of  the 
ordinance  provided,  among  other  things,  that 
the  committee  on  highways,  streets,  and  sewers 
shall  have  the  general  supervision  of  the  super- 
intendent of  highways  and  his  department,  as 
provided  in  ohap.  8,  and  also  that  the  commit- 
tee on  public  property  shall  have  the  superin- 
tendence of  city  buildhigs  and  public  pwpeety, 
and  see  that  oincers  appointed  for  tbe  purpose 
take  the  care  of  tbe  same. 

The  presidingjudge  ruled,  as  a  matter  of  law, 
that  the  plaintiff  was  not  entitled  to  recover, 
and  under  his  direction  tbe  jury  returned  a  ver- 
dict for  defendant,  and  tbe  plaiotiS  alleged  ex- 
ceptions. 

Menr».  J.  P.  A  B.  B.  Jones,  for  plaintiff: 
Inasmudi  as  the  city  has  a  direct  pecunian^ 
interest  in  seeing  that  tbe  work  of  repauing 
done  economically  and  properly,  it  has  power 
to  assume  the  wo»  itself,  and  to  have  it  per- 
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fonned  under  its  own  directioD;  aod  in  such 
case,  by  voluntarily  aasuming  the  work  for  its 
own  pecuoiaiT  bedeflt,  the  persons  perfonoing 
the  same  are  its  agents  or  servants,  for  whose 
acta  it  is  responsible  as  a  principal. 

Hawha  v.  Charlemont,  107  Mass.  414;  Deane 
V.  Randoipfi,  132  Mass.  AlI^;  Sullivan  \.  Holyoke, 

185  Mass.  373;  Tindley  v.  Saiem,  187  Mass.  171. 
In  Hawki  v.  CharUmmt,  107  Mass.  414,  it  was 

held  that  the  town  had  power  to  constitute  its 
selectmen  its  a^ots.  And  in  Benjamin  v. 
WheeUr,  15  Gray,  486,  it  was  decided  that  a 
town  could  elect  the  same  persons  selectmen 
and  surveyors. 

The  directions  of  the  committee  were  the  di- 
rections of  tlie  city,  and  the  city,  by  assuming 
the  work  in  auestion,  and  directing  and  con- 
trolling it,  is  uable  to  this  defendant. 

SuUivan  v,  Botycke,  tmpra. 

Barney  v.  LowU,  98  Mass.  570,  was  decided 
on  the  authority  of  Waieott  v.  Swampmott,  1 
Allen,  101,  and  tbe  decisioD  in  the  latter  case 
was  based  upon  the  fact  that  the  surveyor  of 
highways  was  not  under  the  control  of  the 
town. 

If  Barney  v.  Lm^  decides  that  a  city  is  not 
liable  for  acts  committed  in  voluotarily  assum- 
ing the  work  of  repairing  a  highway,  or  that 
it  cannot  make  a  person  who  is  a  public  officer 
its  agent  by  a  vote  to  that  effect,  then  the  plain- 
tiff submits  that  it  is  opposed  to  more  recent  de- 
dsions  of  this  court. 

Mr.  John  J.  Winn,  for  defendant: 

The  duty  of  keeping  public  ways  in  repair 
is  one  Imposed  upon  aU  towns  and  cities  gjike, 
as  a  public  duty,  n-om  the  performance  of  whi<^ 
they  derive  no  special  advantage  in  their  corpo- 
rate capacity.  Officers  selected  to  execute  this 
duty,  in  obedience  to  the  laws  of  the  Common- 
wealth, are  to  be  regarded  as  public  offi- 
cers rather  than  as  the  servants  or  a^nts  of  the 
municipal  corporationa  bv  whlcdi  they  are  em- 
ployed. The  relation  of  ma&ter  ana  servant 
does  not  exist,  and  the  maxim  rwponSeat  tupe- 
rior  does  not  apply. 

IfAife  V.  Phillipaton,  10  Met.  108;  Bigelow  v. 
Randolph,  14  Gray,  541-543;  Haford  v.  Nm 
Bedford,  16  Gray,  297;  Child  v.  Botton,  4  AUen, 
41-52;  Barjiey  v.  Lmdl,98  Mass.  670;  Hill  v. 
J3p«em,  ISa  Mass.  844;  Mannert  Hater^U, 

186  Mass.  16S:  TVnd^  v.  8aUm,  187  Mass.  171; 
Beaton  v.  T.  Boabm  City  Hotpital,  140  Mass.  18. 

A  munidpal  corporation  which,  in  accord- 
ance with  the  provisions  of  its  charier,  elects  a 
superintendent  of  highways  by  concurrent  vole 
of  both  branches  of  the  city  council,  and  which 
further  requires  him  by  ordinance  to  keep  the 
public  streets  in  a  safe  condition  for  travel,  to 
attend  to  the  repair  of  the  same,  and  to  make 
all  contracts  for  the  supply  of  ordinary  labor 
and  materials  therefor,  under  the  direction  of 
the  highway  surveyors  or  joint  committee  on 
streets,  is  not  liable  for  the  negligence  or  tor- 
tious acts  of  such  officer  or  the  workmen  em- 
ployed under  bim  while  engaged  in  crushing 
stone  to  be  used  in  keeping  said  streets  in  repair. 

Such  provisions,  governing  theelection,  con- 
trol, and  duties  of  a  superintendent  of  higli- 
ways,  constitute  a  system  for  the  performance 
of  the  municipal  duties  as  to  highways,  which 
the  general  laws  devolve  upon  all  cities  and 
towns  in  the  ConunonwealUi. 

Barneys.  LowU,  98  Mass.  670. 
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As  the  ownership,  use,  and  occnpation  of 
the  atone-cnufaer,  engine  and  boiler,  and  the 
ownership  and  occupation  of  UieluidweTeTea^ 

sonably  necessary  for  the  purpose  of  keeping 
the  public  highway  in  a  suitable  conditioo  for 
travel;  and  as  said  machinery  and  said  land 
were  used  exclusively  fortbis  purpose, — tbeci^ 
gained  no  immediate  advante^  or  emolament 
Rom  their  use,  and  cannot  be  held  reqioasf  trie 
for  Uie  negligiNit  or  tortious  acts  of  tbe  super- 
intendent of  highways  in  the  employmeDt  of 
property  necessary  for  the  performance  of  da- 
ties  which  the  general  law  imposes.  This  is 
true  whether  said  property  is  real  or  personaL 

Barney  v.  Lowell,  98  Mass.  570;  OUter  v. 
Worcester,  103  Mass.  489;  Fitherv.  Botton,  104 
Mass.  87-93;  JIafford  v.  JVw  Bedford^  16  Oray. 
S97;  3fanner$Y.  HaaerhiU,  185  Haas.  16S:  Ha»- 
AeAv.  Jnriff  B^(»nf,  lOSMass.  308-311;  WaUatt 
V.  Sutampteott,  1  Allen, 101;£totoav.  T,BM*fm 
City  Hospital,  140  Mass.  13. 

The  fact  that  the  superintendent  of  hi^wsys 
and  the  workmen  employed  undtf  him  woe 
paid  by  the  city  is  immaterial. 

Bamm  v.  Loteell,  96  Mass.  670;  Mannar*  v. 
BaverhiU,  186  Mass.  166. 

The  mayor  and  members  of  the  dty  ooondl, 
acting  as  a  committee  on  streMs,  are  pubUe 
officers,  and  not  agents  of  the  city. 

HaskeU  v.  Nea  Be((ford,  108  Mass.  206-211; 
Manners -v.  Haverhill,  135  Mass.  1G5. 

Such  acts  do  not  stand  upon  the  same  groand 
as  acts  done  by  municipal  officers  io  maintain- 
ing or  repairing  a  building  owned  liy  tbe  chy, 
and  for  which  it  recdvea  rent  like  any  oCber 
owner. 

Tliayery.  Boston,  19 Pick.  611;  OUverx.  Wor- 
cester, 102  Mass.  489. 

A  highway  surveyor  is  not  the  Bervant  or 
agent  of  the  town. 

White  V.  PkiUipston,  10  Met  106;  Waieott  r. 
Swampteott,  1  Allen,  101. 

The  Buperintendrat  of  highways  io  the  ci^ 
of  Haverhill  occupies  the  same  position,  in  re- 
spect to  theduty  of  keeping  the  public  highways 
in  repair,  as  an  ordinary  highway  surveyor. 

Barney  v.  IxnecU,  98  Mass.  570;  Manner*  v. 
HaverhiU.  185  Mass.  165. 

The  provision  as  to  his  tenure  of  office  is  tbe 
same  as  that  governing  highway  aurv^ws  io 
towns. 

Acts  1869,  chap.  61,  §  14;  Pub.  Stat,  cbmp, 

27.  §78. 

A  city  is  authorized  to  use  and  occupy  land 
for  the  purpose  of  preparing  material  to  be 
used  in  the  repair  and  construction  of  high- 
ways. 

Pub.  Stat  chap.  49,  §  99. 

C.  Allen, /..delivered  the  opinion  of  the 

court: 

If  a  city  or  town,  instead  of  leaving  Uie  duty 
of  keeping  the  highways  in  repair  to  be  pei^ 
formed  by  the  officers  and  in  the  methods  pro- 
vided by  the  general  laws,  assumes  to  perform 
it  by  means  of  agents  whom  it  may  direct  and 
control,  it  may  1^  held  respondble  for  the  acts 
of  those  agents.  The  chief  grounds  of  towns* 
exemption  from  responsibility  for  the  acts  of 
surveyors  of  highways,  as  stated  in  Waia)tt  v. 
Sxeampacott,  1  Allen,  101 , 103,  and  io  later  cases, 
are  that  their  powers  and  duties  are  prescribed 
and  regulated  by  statute;  that  In  the  peifwni- 
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anoeof  these  duties  they  are  independent  of 
the  town,  and  cannot  be  directed  or  controlled 
or  removed  from  office  by  the  town,  and  are 
not  answerable  to  the  town  for  tbe  manner  in 
which  they  discharge  tbe  trust  reposed  in  them 
by  law;  nor  can  the  town  exercise  any  right 
of  selecting  the  servants  or  agents  by  whom 
surveyors  shall  perform  the  work.  These  rea- 
aoos  are  not  applicable  to  a  case  where  a  city 
oi  town  performs  the  work  by  means  of  agenbi 
of  iu  own.  Hawks  v.  GharUmont,  107  Mass. 
414:  Deane  t.  Randolph,  183  Mass.  479;  Sulli- 
wn  V.  Holyoke,  135  Mass.  378;  Tindley  v.  Saiem, 
137  Mass.  171,178. 

The  present  case  falls  within  the  latter  class. 
By  the  city  charter,  the  administration  of  all 
the  fiscal,  prudential,  and  municipal  affairs  of 
ibe  ctty  of  Haverhill  is  vested  in  the  city  coun- 
dl.  By  the  dty  ordinances,  a  superintendent 
of  highways  is  to  be  chosen,  who  shall  be  re- 
movable at  the  pleasure  of  the  city  council. 
He  is  to  act  under  Vaa  direction  of  the  commi^ 
tee  on  streets,  ways,  and  sewers,  which  is  a 
committee  of  the  city  council.  Special  provi- 
sions show  more  iu  detail  fata  subordioation  to 
the  city  council  and  to  its  committee.  The 
jitfrt  which  caused  the  alleged  injurr  to  the 
{riaintiff's  property  was  done  on  land  of  tbe 
dty,  which  land,  for  a  period  of  nearly  three 
months,  was  used  excIusiTely  in  the  preparation 
of  materials  for  repairing  the  streets  and  high- 
ways of  the  city.  There  is  nothing  to  show 
that  the  nseof  thecity'sland  was  unauthorized. 
The  omirary  is  clearly  to  be  assumed.  Upon 
all  the  facts  stated,  the  woA  in  question  ap- 
pears to  have  been  done  by  agents  of  tbe  city, 
for  whose  acts  aud  neglects  in  the  performance 
thereof  the  city  is  responsible. 

The  case  of  Barney  v.  LowOl,  98  Mass.  570, 
V8S  distinguished  on  grounds  equally  appli- 
cable here,  in  Hwuti  v.  Charlenumt,  107  Mass. 
414,  by  CMef  Juttiee  Chapman,  who  took  part 
in  tbe  decision  of  both  cases. 

Exeeptiont  tugtainsd. 


Uarah  TATE 

9. 

Michael  J.  DONOVAN. 

1.  When  a  party  receives  the  notice  pro- 
vided for  by  statute,  not  to  sell  to  an 
individual  spiritnoas  Uqaora,  from  one 
who,  from  nis  relation  to  the  person 
named,  has  the  right  to  give  it,  he  is 
(airly  pat  on  his  inquiry  as  to  the  habits 
of  such  individmJ.  What  these  habits 

'  actually  were  at  the  time  must  l>e  proved 
outside  tbe  notice. 
3,  A  seller  of  spirituous  liquors  who,  after 
receiving  the  notice,  proceeds  to  sell  or 
continues  to  sell  to  the  individual  named, 
does  so  at  the  peril  of  the  penal  action 
provided  by  tbe  statute,  and  this  is  not 
unjust  or  unreasonable. 

(Suffolk  Filed  Februair  24. 1887.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  of  tort  to  recover  damages  under 
sod  by  virtue  of  Pub.  Stat.  chap.  100,  g  35. 

At  the  trial  in  the  superior  (wurt  before 
Koowlton,  J.,  there  was  evidence  tending  to 
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show  that  the  i>lainttfr8  btisband,  William 
Tate,  bad  tbehabitof  usinglntozicating  liquors 
lo  excess,  and  was  a  frequent  visitor  at  the  de- 
fendant's saloon,  where  he  got  intoxicating 
liquors,  immediately  prior  to  September  17, 
1883;  that  OQ  said  September  17,  1883,  tbe 
plaintiff,  acting  under  advice  from  the  police 
commissioners,  served  a  notice  in  wntiog, 
signed  by  her, upon  the  defendant,  as  follows: — 

"Boston,  Sept.  17,  1888. 
To  Mr.  M.  J.  Donovan: 

I  hereby  warn  you  not  to  harbor  my  hus- 
band, nor  sell  him  anv  more  liquor  or  beer 
after  this  date,  or  I  will  put  you  to  trouble. 

Mrs.  8.  Tate." 

The.court  ruled  that  the  above  notice  did  not 

S've  to  the  defendant  iofonnation  that  berhus- 
nd  was  in  the  habit  of  using  intoxicating 
liquors  to  excess,  and  was  not,  in  that  respect, 
a  sufficient  coTuplisnce  with  the  statute,  ana 
directed  a  verdict  for  the  defendant,  and  plain- 
tiff alleged  exceptions. 

Mr.  John  T.  Wilson,  for  plaintiff: 
The  statute  (Pub.  Stat.  chap.  100,  §  35)  pro- 
vides: "  Tbe  husband,  wife,  parent,  child, 
guudian,  or  employer  of  a  person  who  bas  or 
may  her&ifter  have  the  habit  of  drinking  spirit- 
uous or  intoxicating  liquor  to  excess,  may  j^ve 
notice  in  writing,  signed  by  him  or  her,  to  any 
person,  requesting  nim  not  to  sell  or  deliver 
such  liquor  to  the  person  having  such  habit. 
If  the  person  so  notified,  at  any  time  within 
twelve  months  thereafter,  seUs  or  delivers  any 
such  liquor  to  tbe  person  having  such  habit,  or 
permits  such  person  to  loiter  on  his  premises, 
the  person  giving  the  notice  may,  in  an  action 
of  tort,  recoverof  the  person  notified  such  sum, 
not  less  than  f  100  nor  more  than  $500,  as  may 
be  assessed  as  damages,  provided  that  an  em- 
ployer giving  such  notice  shall  not  recover  un- 
less be  IS  injured  in  bis  person  or  property.  A 
married  woman  may  bring  such  action,  and 
all  damages  recovered  by  her  shall  enure  to  her 
separate  use.  In  case  of  the  death  of  eitber 
party,  the  action  and  right  of  action  shall  sur^ 
vive  to  or  against  his  executor  or  administra- 
tor." 

"  It  is  not  necessary  that  the  notice  should 
be  in  the  language  of  the  statute.  It  is  suffi- 
cient if  it  conveys  to  the  person  notified,  in 
clear  and  tutmlstakable  terms,  the  substance  of 
the  statute." 

Kennedy  V.  Saunders,  2  New  Eng.  Rep.  513. 
143  Mass.  9. 

Mr.  H.  B.  Bryant,  for  defendant: 

The  notice  in  this  case  was  clearly  insuffi- 
cient. It  contains  no  suggestion  that  tbe  hus- 
band h^  the  habit  of  drinking  to  excess,  or 
that  the  plaintiff  issued  tbe  notice  for  that  rea- 
son. The  tort  alleged  is  the  creation  of  a  stat- 
ute which  must  be  construed  strictly.  The 
right  to  forbid  tbe  sale  of  liquor  to  a  husband 
is  not  a  general,  but  a  special  right.  The  hus- 
band must  not  only  have  a  habit  of  drinking  to 
excess,  but  the  notice  must  be  not  to  sell  "  to 
the  person  having  such  habit." 

Pub.  Stat,  chap  100.  g  35. 

Not  only  does  tbe  statute  require,  by  a  fair 
interpretation,  that  the  notice  shall  contain  the 
allegation  of  the  very  fact  upon  which  the  notice 
must  be  based,  but  the  reaaom  of  this  rule  of 
construction  is  obvious. 

Owiyey.  0obe»,  128 Mass.  289. 
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Devenst  J.,  delivered  the  opinion  of  the 

court: 

It  is  the  coDtentioo  of  defendant  that  the 
notice  giyen  under  Pub.  Stat.  chap.  100,  ^  25, 
irhich  IB  the  foundation  of  the  action  of  tort 
created  by  that  aection.wna  clearly  insuffldent, 
as  it  did  not  state  that  plaintiff's  nusband  was 
in  the  habit  Of  using  spirituous  or  intoxicating 
liquors  to  excess,  as  a  reasoTi  for  requesting  the 
defendant  thereafter  not  to  sell  him  intoxicating 
lif^uors.  In  terms  the  statute  does  not  require 
this.  It  empowers  "the  husband,  wife,  or 
other  persons  described,  to  give  a  notice  which 
makes  such  a  request  whenever  the  fact  exists 
that  the  Person  to  whom  it  is  requested  that  no 
sale  shall  be  made  is  in  the  habit  of  using  spirit- 
uous or  intoxicating  liquors  to  excess.  The 
construction  contended  for  would  require  the 
statute  lo  be  read  as  if  the  word  "thereof."  or 
"of  such  facts,"  or  similar  words,  were  in- 
serted after  the  word  "notice."  Such  a  con- 
struction is  not  called  for,  especially  in  view  of 
the  object  of  the  statute,  and  of  the  consideration 
tiiat  the  person  by  whom  such  notices  are  given 
must  often  be  unlettered  persons  unfamiliar 
with  any  niceties  of  legal  expression.  When 
the  party  receives  the  notice  not  to  sell  to  an 
individual,  from  one  who,  from  his  relation  to 
the  person  named,  has  the  right  to  give  it.  be  is 
fairly  put  on  bis  inquiry  as  to  %w  habits  of 
such  Individual.  What  the  haUts  of  the  indi- 
vidual actually  were  at  ttie  time  must  be  proved 
outside  of  the  notice.  If  a  statement  were  made 
of  them  in  the  notice,  it  would  not  aid  the 
plaintiff  in  proving  that  the  fact  existed  which 
authorized  the  notice.  The  failure  to  make 
such  a  statement  can  work  no  injury  to  a  sell- 
er, who  most  be  presumed  to  be  aware  that  the 
validity  of  the  notice  depends  upon  the  habits 
of  the  person  to  whom  he  is  notified  not  to  selL 
That  after  a  notice  embod^iag  a  request  not  to 
sell,  from  one  having  the  n^ht  to  give  it,  a  seller 
should  proceed,  at  tne  peril  of  the  penal  action 
provided  by  the  statute,  to  sell  or  continue  to 
sell  to  the  fudividual  named,  is  not  unjust  or 
unreasonable. 

The  section  of  the  statute  here  considered  has 
been  twice  before  the  court  for  construction, 
but  in  neither  case  did  it  become  necessary  to 
discuss  the  question  involved  in  the  case  at  bar. 
George  v.  Qobey,  138  Mass,  S89;  Kennedy  v. 
Saundtra.  3  New  Eng.  Rep.  612, 142  Mass.  9. 

For  these  reasons  it  is  the  opinion  of  the  ma- 
jor!^ of  the  court  that  the  entry  should  be — 

Exceptions  tu^ined. 


Thomas  WILSON 

V. 

FALL  RIVER  DAILY  HERALD  PUB- 
LISHING CO. 

Where  there  was  nothing  in  the  bill  of  ex- 
ceptions tending  to  show  that  there  was 
more  than  one  person  of  plaintiff's  name 
in  the  city,  ana  no  contention  between 
the  parties  as  to  the  identity  of  the 
plaintiff  as  the  person  referred  to  in 
the  UbelouB  publication, — Held,  that 
evidence  introduced  hy  plaintiff  on  that 
Bubjeot  was  immaterial,  and  defendant 
was  not  injured  or  aggrieved  by  its  in- 
troduction. 
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ON  defendant's  exceptions.  Otemtled. 
Action  of  tort.  The  plaintiff  in  his  decla- 
ration alleged  that  the  defendant  caused  to  be 
published  in  a  newspaper  called  the  "Fall  Rirer 
Daily  Herald,"  print^  and  publidied  in  FiD 
River,  a  false  and  malicious  libel  cODConini: 
the  plaintiff,  which  was  as  follows:  "Thont> 
Wilson  (meaning  plaintiff)  stole  a  dawt  fron  k 
wagon  on  Spring  Street  yesterday  aftemoia. 
The  thief  (meaning  the  plaintiff)  wasnodoed  br 
some  passers-by  who  gave  chase  to  the  ihief. 
and  overtook  him  on  South  Main  Stieet  Tbe 
shawl  was  recovered,  and  Wilson  was  lei  go." 

The  answer  was  a  general  denial,  and,  fur- 
Uier,  that  the  defendant  published  as  a  matta  of 
news,  without  malice,  the  article  set  out,  and 
the  next  day,  having  learned  that  it  was  not 
true,  published  a  full  and  complete  retncticai 
and  apology  therefor. 

At  the  trial  in  the  superior  court  hefoc  Bar- 
ker. J.,  evidence  was  put  in  of  the  publicaticKi: 
the  plaintiff  called  witnesses,  to  eaoi  of  whom 
he  put  this  question:  "Who,^dyouuDdentsDd. 
was  meant  id  tbe  statement  published  b;  ife 
defendant  ?"  They  answered:  "Thomas  Wil- 
son," the  plaintiff.  Tbe  defendant  exceplalto 
the  questions  and  answers,  but  the  court  admit- 
ted the  same.  The  jury  returned  a  verdict  fer 
tbe  plaintiff,  and  defendant  alleged  excntioiB. 
Memrt.  Bralejr  ft  Swift,  for  defexuiul: 
The  question  ^led  for  an  oi»nion  tbe 
witness.  Witnesses  are  to  state  &ct8  and  a- 
cumstaaces  only,  and  all  conchuknu  of  &etsR 
to  be  drawn  by  the  jury. 

Hurley  V.  Fall  Biver  DaUp  Herald  Pui.G'. 
188  Mass.  535  ;  CAubb  v.  WetO^,  6  Car.  &  P. 
486. 

Whether  the  libel  was  of  and  ccmoaiinigtk 

Slaintiff  was  a  question  of  fact  for  the  juiy  to 
ecide.  On  this  the  authorities  all  agite 
There  was  no  ambiguity  as  to  the  person  maal 
or  the  charge  made,  and  this  being  so,  wimean 
cannot  state  thdr  uDderstanding  of  eitba. 

In  amort  v.  mane/iard.  43  N.  H.  187, 148. 
which  was  an  action  for  libel,  the  authorities 
are  reviewed,  and  the  decision  of  the  court  w» 
"that  where  tbe  words  are  ambiguous  and  tbe 
application  doubtful,  it  must  be  shown  by  ibr 
plaintiff  (1)  that  the  words  were  actually  usnl 
in  an  actionable  sense  and  were  applicsbfe  to 
the  plaintiff;  (2)  that  the  hearers  so  undenuod 
them;  and  upon  tbis  point  the  tefltimony  ot  ^ 
hearers  aa  to  how  they  understood  them  is  ad 
n^ble;"  and  because  witnesses  were  tSkmi 
to  state  in  that  case  their  understanding,  then 
being  no  ambiguity,  a  new  trial  was  ordetfd 
Mixv.  Woodward,  l2€onn.  281,  adot^  theauw 
rule. 

WMte  V.  Sayward,  88  He.  3S8,  826;  8mH  t. 
8nm,  IS  Met.  S78,  382. 

It  is  submitted  that  Ocodriek  t.  Dttm,  11 
Met.  478,  485,  and  MiUer  v.  Butler,  6  Cash.  71. 
74,  do  not  modify  or  change  the  rule  as  kid 
down  in  57k*W  v,  Snoa.  Both  of  these  cases 
quired  the  plaintiff,  who  was  not  deslgniled  br 
name  in  the  libel  sued  on,  to  show  that,  by  tbe 
terms  used,  he  was  the  pen^jn  meant,  in  order 
to  recover;  and  in  Leonard  y.  ABen,  11  CvA 
341,  244,  345,  tbe  doctrine  of  SmU  t.  Him  v 
affirmed,  and,  the  court  says,  states  tbe  correct 
rule  where  tlwre  tenoamUgw^OTunoeitoiMf. 
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In  Ooodrieh  y.  DanU,  3  Greenl.  Ev.  g  417,  is 
cited  to  snstain  the  ruling  there  made  as  to  the 
admission  of  evidence  of  this  kind;  but  it  would 
leem  from  the  discussion  in  White  v.  Sayteard, 
tttpra,  as  if  the  authorities  cited  bv  Mr.  Green- 
Inf  did  not  sustain  his  text.  And  see  Odgers, 
Lib.  &  Sland.  Bigelow's  notes,  *pp.  98, 94,  fora 
leriew  of  all  the  cases  on  this  point. 

It  did  not  appear  that  the  witnesses  called  by 
the  plain  tiff  had  any  knowledge  of  tbedrcum- 
slances  except  what  might  have  been  obtained 
from  reading  the  libel;  nor  that  they  were  any 
of  Uie  persons  to  whom  it  was  published,  or 
acquainted  with  the  circumstances  to  which  it 
related,  all  of  which  is  necessary  if  such  evi- 
dence badmianble  at  all. 

Bnart  v.  BlanchanI,  tupra  ;  Van  Vechten  v. 
HoMnt,  5  Johns.  311;  Maynard  v.  Beardaley, 
1  Wend.  660;  Miller  v.  Butler,  tupra. 

The  question  put  called  for  an  opinion  of  the 
Tilness,  not  a  statement  of  the  facts  on  which 
inch  an  opinion  might  be  founded.  Buch  a 
form  of  question  has  been  passed  upon. 
In  Maynard  v.  BmnMey,  supra,  the  question 
to  the  witoesa  was,  "How  he  understood 
In  givine  the  opinion  Chanedior  Wal- 
worth sayB:  "I  am  not  aware  of  anv  case  in 
which  such  general  questions  have  been  per- 
mitted to  be  answered,  if  objected  to  by  the  ad 
verse  wrty. " 

In  Baatwod  v.  Eolmit,  1  Fost.  &  F.  849,  for 
libel.  Willea.  J.,  would  not  allow  a  witness  to 
be  asked:  "To  whom  did  you  understand  tiie 
words  to  apply  ?" 

"What  did  you  understand  him  to  mean  f 
excluded  in  an  action  for  libel. 
^aey  v.  Portland  Pub.  Go.  68  Me.  379. 
Similar  questions  were  excluded  in  Bangler 
y.  E«m7nel.  87  Pa.  180,  and  Crennger  t.  Seed, 
25  Hlch.  450,  451. 

MeM»r§.  OmnmbuMi  ft  MoDonnonchf  for 
pUintiff: 

The  plaintiff  mtist  prove  the  application  of 
the  words  alleged  to  be  libelous  to  himself;  and 
for  ttiat  purpose  it  was  competent  for  him  to 
make  inquiry  of  the  witnesses,  "Who  did  you 
nodetstand  was  meant  in  the  statement  pub- 
lished by  the  defendant  ?" 

OooOrieh  t.  Bamt,  11  Met.  478;  Milter  v. 
BtOler,  6  Cusb.  71 ;  Folkard's  Starkie,  4th  Eng. 
ed.|  460;  3  Oreenl.  Ev.  Bedl  ed.  %  417. 

If  the  name  of  the  person  intended  had  been 
omitted,  it  would  have  been  competent  to  aj^ 
the  question  objected  to. 

Odgers,  Lib.  &  Sland.  129;  Bour&e  v.  War- 
ren, a  Car.  &  P.  807;  Strader  v.  Sayder,  67  HI. 
404;  BuateU  v.  £€Uy,  44  Gal.  641. 

The  plaintiff  was  sufficiently  idoitifled,  how- 
era;  being  of  the  same  name. 

Oiumery  v.  Ooodriefi,  98  Mass.  334;  Hurley  v. 
raU  River  Daily  Herald  Pub.  Oo.  138  Mass.  834. 

It  would  be  often  impossible  to  identify  the 
persoQ  libeled,  if  further  proof  of  identity  were 
wmsary,  although  all  who  read  the  Ubel  would 
nodetstand  who  was  intended,  if  this  question 
could  not  be  asked.  The  answer  was  respon- 
live  to  the  question.  It  allowed  the  witness  to 
Mate  simply  that  the  plaintifF  baring  the  same 
name  was  meant.  It  was  the  reasonable  mean- 
ing of  the  words  that  was  asked  for  and  given, 
and  it  was  competent  to  do  so. 

Dowju  V.  HatcUy,  113  Mass.  341. 

If  further  proof  were  unnecessary,  then  the 


quefltion  was  within  the  discretion  ol  the  court. 

lirookg  V.  AeUm,  117  Mass.  804 ;  RoberU  v. 
Wenttoorih,  6  Gush.  193. 

Gardner*  J.,  delivered  the  opinion  of  the 

court: 

The  bill  of  exceptions  gives  us  no  ioformation 
as  to  the  trial.  It  does  not  state  whether  the 
question  objected  to  became  material  in  the 
course  of  the  trial.  There  fs  nothing  in  the  bill 
of  exceptions  tending  to  show  that  there  was 
more  than  one  Thomas  Wilson  in  the  city  of 
Fall  River.  If  there  wasno  contention  between 
the  rarties  as  to  the  identity  of  the  plaintiff,  as 
the  Thomas  Wilson  referrea  to  in  uie  libelous 

{>ublfcation,  then  the  evidence  introduced  was 
mmaterial  and  Innocuous.  Qoodrichy .  Darit, 
11  Met.  478. 

The  defendant  fails  to  show  us  that  be  waa 
injured  or  aggrieved  by  the  introduction  of  the 
evidence  objwted  to. 
E^eptiontoverrvZed. 


Eliza  B.  DAGGETT  et  al. 

V. 

Silas  DAGGETT. 

1.  When  a  de«d  is  delivered  merely  m  an 
escrow,  to  take  effect  upcm  the  perform- 
ance of  some  condition  by  the  grantee 
in  the  future,  no  title  paeeea  until  the 
condition  hajs  been  performed.  The 
transaction  is  incomplete,  and  a  second 
delivery  is  essential. 

3.  The  grnntee  cnn  obtain  the  title  only 
by  performnnce  of  the  condition  |  he 
cajinot  acquire  the  title  by  obtaining' 
possesaion  of  the  land  or  of  the  deed! 
by  theft,  fraud,  or  the  Toluntary  act  of 
the  dejxisitary. 

8.  The  title  to  land  cannot  be  tried  di- 
rectly in  an  action  of  replevin,  even 
though  it  may  be  inquired  into  inciden- 
tally for  the  purpose  of  determining  the 
ownership  of  chattels;  and  a  jndffment 
of  replevin  in  an  action  brought  for 
the  recovery  of  a  deed  to  land  can  not 
estop  a  party  from  asserting  title  un- 
der such  deed. 

rDukes  Filed  Februarr  28.  ISST.} 

ON  tenant's  exceptions.  Overruled. 
Writ  of  entnr  brought  to  recover  possession 
of  a  tract  of  land  in  Tisbury.  The  demandants 
were  the  heirs  of  Timothy  Daggett,  who  died 
intestate  in  Auf^ist,  1874.  Timothy  Daggett 
owned  the  premises  in  question;  and  the  tenant 
claimed  title underadeed  made,  acknowledged, 
and  executed  by  said  Timothy  Daggett  in  1873. 
The  tenant,  upon  the  execution  of  said  deed, 
entered  into  the  possession  of  said  premises, 
and  improved  the  same  by  building  a  cottage 
thereon,  and  baa  been  in  possession  since  the 
date  of  the  deed  until  the  present  time.  This 
entry  and  possession  was  with  the  knowledge 
and  without  the  objection  of  the  said  Timothy; 
and  the  tenant  testified  that  it  was  with  his  con- 
sent. The  demandants,  however,  claimed  that 
said  deed  had  never  been  deUveied  except  In 
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«Bcrow;  and  EUza  B.  Daggett,  the  only  one  of 
the  demancUiDts  who  was  called  as  a  witness, 
testtfled  that  on  the  occaaon  of  the  making  of 
the  deed  there  were  present,  she  and  her 
mother  and  her  father,  the  said  Timothy  Dag- 
gett, the  scrivener,  John  Holmes,  and  the  ten- 
ant, whowaa  at  that  time  boarding  at  the  house 
of  said  Timothy,  where  Eliza  also  lived,  and 
who  was  at  that  time  engaged  to  be  married  to 
aaid  Eliza;  that  the  deed  waa  prepared,  signed, 
and  acknowledged,  and  was  thereupon  given 
to  her;  and  that  Timothy  said  that  ^e  was  to 
keep  tiie  deed  until  they  were  married,  or  until 
6ila8(tbe  tenant)  sold  the  land;  and  that  when- 
ever he  sold  the  laud  he  was  to  pay  her  (Eliza) 
tiie$800named  astheconsiderauonhitbedeed; 
that  she  thereupon  took  the  deed  and  kept  it. 
About  two  years  afterwards,  Silas  asked  to  see 
the  deed,  and  she  handed  it  to  him.  He  then 
asked  to  "keep  it  among  bis  own  papera;"  and 
he  said  she  was  afraid  he  would  have  it  recorded ; 
and  he  said :  "  Do  you  think  I  would  do  such 
a  thing  as  that?"  That  she  made  no  objectloD 
to  bis  keeping  it,  and  allowed  him  to  take  it 
and  put  it  amone  his  own  papers;  that  she  did 
not  know  that  he  had  it  recorded  until  some 
time  after  it  was  done.  The  tenant  denied  that 
such  a  transaction  took  place  at  the  lime  of  mak- 
ing the  deed,  and  testified  that  the  deed  was  at 
once  delivered  to  bim  under  a  promise  by  him 
that  he  would  not  have  it  recorded  ;  that  Eliza 
afterwards  obtained  the  aune  from  his  papers 
without  his  knowledge:  and  that  when  tie  dis- 
covered it  he  got  it  back  again  and  had  it  re- 
corded; and  that  afterwards  she  again  obtained 
possession  of  it.  He  also  introdu(^  the  record 
of  a  judgment  in  a  replevin  suit  between  Silas 
Daggett  and  Eliza  B.  Daggett,  in  which  judg- 
ment was  entered  by  agreement  for  the  plaintiff 
Bilaa  for  certain  artlclefl,  including  "deed  of 
cottage  lot."  It  was  admitted  that  the  deed  of 
cottage  lot  therein  referred  to  was  the  deed  in 
question,  and  that  the  tenant,  Silaa  Dasgett, 
and  Eliza  B.  Daggett,  one  of  the  demandants, 
were  the  parties  to  said  replevin  suit. 

It  further  appeared  in  endence  that  Silas  and 
Eliza  were  never  married  to  each  other,  and 
that  they  ceased  to  be  engaged  soon  after  the 
death  of  Timothy;  also  that  during  the  time  of 
their  engagement  Silaa  had  a  wife  living,  from 
whom  he  has  since  obtained  a  divorce,  and 
Eliza  bad  a  husband  living,  who  Is  still  living, 
and  from  whom  she  has  not  been  divorced. 

Thetenant  further  testified  that  he  paid  noth- 
ing for  the  land,  but  that  the  same  was  deeded 
to  nim  by  Timothy  Daggett  upon  his  undertak- 
ing to  build  a  cottage  on  it;  so  that  liiereby  the 
value  of  the  said  Timothjr's  other  land  might 
be  enhanced;  which  undertaking  be  (Silas)  im- 
mediately carried  out.  At  the  conclusion  of 
the  evidence,  the  tenant  asked  the  court  to  rule 
<1)  that  even  if  the  deed  was  delivered  as  in 
escrow  to  Eliza  B.  Du|;gett,  if  she  afterwards 
voluntarily  nirrendered  the  deed  to  the  grantee 
and  into  hiaexclurivecontrolandcustoi^,  tben 
the  delivery  was  complete,  whatever  misrepre- 
sentation may  have  been  made  by  him  to  her 
with  regard  to  that  delivery;  (2)  that  the  judg- 
ment m  the  suit  in  replevin  was  conclusive  as 
between  the  parties  thereto  as  to  the  title  to  said 
deed,  and  the  plaintiff  Eliza  B.  Daggett  was 
estopped  thereby  from  asserting  that  she  could 
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rightfully  cl^m  to  hold  the  s^  deed  as  agafant 

ihe  tenant  for  any  purpose  whatever. 

The  court  refused  to  give  the  rulings  prayed 
for,  but  instructed  the" jury,  as  requested  by 
the  demandant,  that  "if  the  deed  of  Timothy 
Daggett  was  delivered  to  his  dauriiter,  £Ua 
B.  Daggett,  to  be  kept  by  her  until  the  perform- 
ance of  any  conditton  or  conditions  or  Silas 
Daggett,  the  person  named  as  grantee  tberdn, 
whether  the  conditions  were  the  payment  of 
money,  marriage,  or  any  other  act  or  event,  it 
was  not  a  complete  deed,  but  In  escrow  only, 
and  could  not  pass  any  title  to  Silas  Daggett 
until  the  performance  of  the  condition  or  con- 
ditions or  the  happening  of  the  event  or  events. 
If  the  JttiT  is  sadafled  %  a  fair  preponderaace 
of  the  evidence  that  the  deed  was  so  ddlvered 
in  escrow,  and  that  the  condition  or  event, 
without  the  performance  or  happening  of  which 
it  was  not  to  be  delivered,  liad  not  been  per- 
formed or  happened  at  the  time  the  deed  came 
into  the  possession  of  Silas  Daggett,  tben,  how- 
ever he  may  have  obtuned  possession  of  such 
deed,  unless  with  the  consent  of  the  grantor, 
Timothy  Dagcett,  it  was  void  and  of  no  effect, 
no  title  passeathereby,  and  a  verdict  should  be 
found  for  the  demandants."  The  court  fur- 
ther instructed  the  jury  as  follows:  "If  yon 
find  that  Mr.  Timothy  Da^tt  then,  at  the 
time  it  was  executed;  delivered  the  deed  to  biro, 
Silas  Daggett,  you  may  find  a  verdict  for  the 
tenant.  If  you  find  that  this  deed  was  not  de- 
livered, but  was  pat  into  the  hands  of  Saixa  as 
an  escrow,  not  to  he  delivered  until  the  hqipen- 
ing  of  one  of  those  events,  neither  of  which  has 
happened,  you  may  find  for  the  demandant" 
The  Jury  returned  a  verdict  for  the  demandant, 
and  the  tenant  alleged  exceptions. 

MeMTs.  H.  M.  Bjaowltoa  and  A.  E.  Per- 
ry, for  tenant: 

The  manifest  intention  of  the  parties,  to  be 
gathered  from  all  their  acts  ana  the  drcnm- 
stancea  surrounding  the  same,  must  be  taken 
into  consideration  in  determining  whether  a 
complete  delivery  of  a  paper  baa  been  made. 
No  particular  act  governs,  nor  is  there  any  one 
act  essential  or  necessary  to  constitute  a  deliv- 
ery. It  is  tiie  intention  of  the  parties  at  the 
time  that  controls;  and  the  court  should  look 
at  all  the  facts  and  circumstanoes  in  determin- 
ing what  that  intention  was. 

A  delivery  to  an  agent  of  the  grantee  is  suffl- 
cient. 

MarOi  V.  Auttin,  1  Allen,  286;  SHm  v. 
ward.  7  Gush.  170. 

There  can  be  a  delivery  without  the  deed 
being  placed  in  the  actual  custody  of  the  gran- 
tee or  his  agent.  The  grantor  himself  may  re- 
tain possession,  "if  there  are  otlusr  acts  and 
declarations  suflicient  to  show  an  intention  to 
treat  it  as  delivered." 

Hegan  v.  Howe,  181  Haas.  436. 

"It  must  appear  that  the  grantor  parts  with 
the  oontrcd  and  possesdon  of  the  instmmMit 
with  the  intention  that  It  shall  operate  imme- 
diately as  a  transfer  of  title,  and  that  it  passes 
into  the  hands  or  is  placed  at  the  dispraal  <rf 
tbe  grantee,  or  of  some  other  person  In  hit 
behalf." 

Hawkw  V.  Pike,  106  Mass.  508;  Snow  v.  Or- 
leans, m  Mass.  468;  Mather  r.  0»rUm,  lOS 
Mass.  668. 
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The  tenant  contends  that,  assuming  every- 
thing to  be  as  the  demandants  claim  and  what 
the  case  finds,  there  was  in  law  a  delivery. 

"If  the  g^ntor  deliver  any  writing  aa  his 
3eed  to  a  third  person,  to  be  delivered  over 
bim  to  the  grantee  on  some  future  event,  it  is 
(he  grantoi^  deed  preeently,  and  the  third  per- 
Km  fo  a  trustee  of  it  for  the  grantee.  And  If 
the  grantee  obtain  the  writing  from  the  trustee 
before  the  event  happois,  Itls  the  deed  of  the 
grantor." 

Wheelieright  t.  Whedicright,  3  Mass.  452; 
Shaw  V.  Bayaard,  7  Cush.  176. 

The  time  of  fulfilling  the  condition  la  not 
imited. 

TVmoMy  t.  Wright,  8  Ony.  637. 

The  isBue  in  the  replerin  suit  was  the  title  to 
Jie  deed.  The  judgment  was  that  the  deed 
xlonged  to  the  tenant.  But  it  could  not  have 
lecD  Uie  tenant's  unless  the  land  was  his.  The 
[advent  was  conclusive  in  that  action  a<<  to  all 
Jiat  was  adjudged  in  it;  and  that  was  the  right 
)f  possession  to  the  deed. 

Johnmm  v,  Mor$e,  It  Allen,  542;  Mone  v. 
Vtnhaa,  VJ  Mass.  638;  White  v.  Chase,  128 
Haas.  168. 

Jfr.  Henry  F.  H»y.  for  demandants: 
The  form  in  which  this  action  was  brought 

s  the  proper  one. 

Pratt  V.  i%nrf.  5  Allen.  6fl. 

In  Brooke's  Abridgment,  title  Nbn  est  fae- 
Fun,  pL  4,  it  is  stated  umt  if  a  man  seaU  a  deed 
uid  delivers  it  to  a  third  person  to  keep  till  a 
rcrtain  condition  be  performed,  and  then  to 
deliver  it  to  the  obligee,  etc. ,  then  if  he  deliven 
it  contrarr  to  the  condition,  and  an  action  is 
brought,  tne  defendant  may  plead  this  matter, 
lod  conclude  that  it  was  not  his  deed  because 
It  was  never  delivered  as  a  deed,  citing — 

27  Hen.  VI,7;  BodioeU  v.  Wehtter,  18  Kck.  411. 

When  a  deed  has  been  delivered  as  an  escrow, 
It  has  no  effect  as  a  deed  until  the  condition  has 
been  performed.  If  the  deed  is  delivered  before 
'hs  previous  condition  is  performed,  it  will  not 
tie  the  deed  of  the  grantor,  or  have  any  eSect 
IS  such. 

3  Washb.  pp.  803,  803;  Tied.  §  816. 

The  authority  of  the  depositaiy  of  an  escrow 
is  Umited  stricuy  to  the  conditions  of  the  de- 
!>osit,  a  compliance  with  which  alone  justifies 
\  delivery. 

Whedwright  v.  Whedvrright,  2  Mass.  447, 
153;  Bodviell  v.  Wthster,  18  Pick.  411,  414-417; 
e«Ta  V.  ^7n«8,  4  Wis.  343;  8,  C.  6  Wis.  453; 
Valhoun  County  v.  Amencan  Emigrant  Go.  08 
U.  8.  127  (Bk.  23,  L.  ed.  828). 

The  question  in  the  replevin  suit  was  as  to 
ihe  right  to  hold  certain  chattels,  of  which  the 
leed  or  document  relied  on  by  the  tenant  in 
his  case  was  one.  The  question  in  the  present 
mit  is  solely  one  as  to  title  to  land.  The  so- 
called  deed,  the  condition  never  having  been 
[Krloimed,  was  no  deed,  but  a  mere  writing! 
ud  its  possession  or  ownership  by  one  party  or 
Jie  other  has  no  effect  on  the  title  of  the  land. 

Etai*  V.  Agnet,  4  Wis.  843,  351. 

A  verdict  and  judgment  are  conclusive  by 
nray  of  estoppel  only  as  to  those  facts  which 
were  necessarily  involved  in  them,  without  the 
existence  and  proof  or  admission  of  which 
nich  a  verdict  and  judgment  could  not  have 
been  rendered. 

BurUn  v.  Skarnum,  99  3fass.  300,  303. 
2  Mass.  n.  e.  r.,v.  m. 


The  parties  now  are  Silas  Daj^tt  and  the 
representatives  of  Timothy  Daggett;  neither 
Timothy  Daggett  nor  bis  representatives  were 
parties  to  the  replevin  suit,  and  they  cannot  be 
affected  by  the  judgment  Uierein  rendered. 

Burlen  v.  lihanTion,  99  Mass.  300,  308;  Bui- 
trick  V.  Hotden,  8  Cush.  388;  Bigelow,  £stop. 
4th  ed.  p.  98. 

C.  Allen,      delivered  the  opinion  of  ^e 

court: 

1.  There  was  evidence  sufficient  to  be  left  to 
the  jury  to  show  that  the  deed  was  delivered 
to  Eliza  merely  as  an  escrow.  The  considera- 
tion mentioned  in  the  deed  was  #300,  but  the 
grantee  named  therein  paid  nothing,  and  upon 
all  the  evidence  the  jury  might  think  that  the 
deed  was  not  to  be  delivered  to  the  grantee  un- 
til he  should  marry  Eliza,  or  make  a  bargain 
with  somebody  for  the  sale  of  the  land  and  pay 
to  her  the  $300  mentioned  as  the  consideration. 
We  cannot  say  that  the  necessary  construction 
of  her  testimony  implied  that  the  deed  was  to 
take  effect  at  once,  as  the  present  deed  of  the 
grantor  to  the  grantee;  and,  the  jury  tiaving 
found  otherwise,  the  deed  must  now  be  con- 
sidered as  tiaving  been  delivered  merely  as  an 
escrow, 

2.  When  a  deed  is  delivered  merely  as  an 
escrow,  to  take  effect  upon  the  perCormaoce  of 
some  condition  by  the  grantee  in  the  future,  no 
Utle  passes  until  the  condition  has  been  per- 
formed. The  transaction  is  incomplete.  It  is 
not  the  grantor's  deed  until  the  second  delivery. 
Even  If  the  grantee  obtains  possession  of  it  m- 
fore  the  condition  has  been  performed,  yet  it  is 
not  the  grantor's  deed,  and  he  may  avoid  it  by 
pleading  non  est  /actum.  The  grantee  cannot 
acquire  the  title  by  gaining  possession  of  the 
deed  by  theft,  by  fraud,  or  by  the  voluntary 
act  of  the  depositaiy,  but  only  by  performance 
of  the  condition.  The  depositary  has  no  au- 
thority to  waive  such  performance;  and  an  un- 
authorized delivery  by  him  of  the  deed  which 
he  holds  in  escrow  is  entirely  ineffectual  to 

SBss  the  title.  Wheettcright  v."  Wheelwright,  2 
lass.  447,  453;  Foster  v.  Mansfield,  8  Met.  416; 
O'Kdly  T.  ffKeUji,  8  Met.  440;  Oalhouii  Gmnty 
V.  American  Emigrant  Go.  98  U.  S.  134. 197 
[Bk.  38,  L.  ed.  ^I;  Watkins  v.  Ifash,  L.  R 
30  Eq.  363;  8  Washb.  Real  Prop.  586. 

In  the  present  case,  it  having  been  found  that 
the  deed  was  merely  an  escrow,  and  there  being 
no  pretense  that  the  conditions  were  ever  per- 
formed, no  title  passed  to  the  grantee  by  the 
subsequent  delivery  of  the  deed  to  him.  The 
case  is  not  like  cases  where  the  delivery  of  the 
deed  is  merely  to  await  the  lapse  of  time,  or  the 
happening  of  some  event  not  Involving  the  per- 
formance of  any  condition  by  the  grantee. 

8.  It  being  thus  plain  that  no  title  passed  to 
the  grantee,  the  only  remaining  question  is 
whether  Eliza  is  estopped  to  maintain  her  rights 
by  the  judgment  in  the  action  of  reolevin, 
whereby  he  established  against  her  his  right  to 
the  possession  of  the  deed. 

In  the  first  place,  it  Is  clear  that  the  other  de- 
mandant, Henry  W.  Daggett,  cannot  be  af- 
fected by  any  such  estoppel.  He  was  no  party 
to  the  action  of  replevin.  The  defense  of  estop- 
pel, if  availabUT  against  Eliza,  does  not  extend 
to  him. 

But  there  is  no  estoppel  even  as  to  her.  The 
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title  to  tbe  Umd  couM  not  be  tried  directly 
in  the  action  of  replevin,  which  lies  onlr  for 
personal  chattels.  Brown  T.  Wallia,  116  Mass. 
156. 

Even  though  the  title  to  land  might  be  in- 
quired into  incidentally,  for  the  purpose  of  de- 
termining the  ownership  of  chattels,  it  is  suffi- 
cient to  say,  in  tbe  present  case,  that  It  is  not 
shown,  either  by  the  record  or  by  piuol  evi- 
dence, that  the  title  to  the  land  was,  in  fact, 
put  in  issue,  tried,  passed  upon,  or  in  any  way 
brought  in  question,  in  that  action ;  and  tbe 
judgment  therein  cannot  have  the  effect  to  es- 
top her  from  asserting  ber  true  title  now, 
QilbeH  v.  Thompton,  9  Cush.  348;  DHtt<m  v. 
Woodman,  Id.  361;  Burlea  t.  Sfiannoa,  90 
Mass.  900;  Hanham  v.  Sherman,  114  Mass.  19; 
White  V.  Chase,  V28  Mass.  15S;  Russell  v.  Place, 
94  a  8.  606  [Bk.  24,  L.  ed.  2141;  Oromma  v. 
Sete  Count}/,  96  U.  S.  51  [Bk.  24,  L.  ed.  6811; 
Howlett  V.  Tarte,  10  C.  B.  N.  S.  818. 

Er-e^tiont  overruled. 


Edward  H.  FENNE8SEY 
«. 

Samuel  W.  SPOFFORD. 

1.  Where  theownerof  property  on  board 
and  storaee  in  a  livery  stable  sold 
tbe  same  on  the  premises,  and  the  pur- 
chaaer  received  ftom  the  floorman  of 
the  stable,  acting  as  general  agent  of 
the  proprietor  during  tbe  absence  of 
the  latter,  a  receipt  for  the  property, 
reciting  that  the  property  was  received 
for  board  and  storage,  such  receipt  is 
admissible  in  evidence,  upon  the  ques- 
tion whether  the  delivery  was  in  good 
f^th,  and  whether  the  pnrebaser  re- 
tained and  did  not  abandon  posses- 

,sloa  by  leaving  the  property  In  the 
stable  of  defendant. 

2.  Where  it  appears  that  the  floorman  was 
the  foreman  of  the  defendant,  accus- 
tomed to  do  bis  business  in  bis  absence, 
and  that  it  was  within  the  scope  of  his 
authority,  as  general  manager,  to  give 

-  receipts  fnr  horses  and  carriages  left  for 
board  and  storage,  in  the  usual  course 
of  business;  and  it  is  not  shown  th&t 
plaintiff  knew  that  defendant  had  any 
claim  upon  the  property, — tbe  receipt 
of  the  manager  would  be  admissible 
against  the  defendant  in  an  aetlon  of 
tort  for  tbe  conversion  of  the  property. 

(Suffolk  ^FUed  FebruBiT  24, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  for  the  conversion  of  cer- 
tain personal  properly,  to  wit,  three  horses, 
three  carriages,  and  three  harnesses.  Trial  in 
the  superior  court  before  Knowlton,  J.  Plain- 
tiff claimed  under  a  bill  of  rale  mule  by  Wil- 
liam Harrington.  Tbeevldence  tended  toshow 
that  at  the  nme  of  the  execution  of  the  hill  of 
sale  M  of  the  propertv  was  in  the  possrashtn  of 
this  defendant,  who  cfnimed  the  same  under  a 
mortgage  and  two  bills  of  sale  from  said  Har- 
rington, prior  in  date  to  plaintiff's  bill  of  sale. 
Dtmog  the  temporary  absence  of  defeodant 
from  the  dty,  this  plalnliff  went  to  the  stable 
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of  defendant  and  there  found  Harrington,  vbo 
was  indebted  to  him.  Plaintiff,  being  accom- 
panied by  bis  attorney  and  a  deputr  ^KrifF, 
induced  said  Harrington  to  ^ve  a  bill  of  sale 
of  the  property  in  suit  to  bim,  the  plaiotifi. 
Tbe  property  was  allowed  to  remain  io  ihe 
stableuntil  the  return  of  this  defendant.  Upcn 
the  return  of  the  defendant  he  refused  to  it- 
liver  the  property  to  plaintiff,  claiming  to  hold 
under  his  mortgage  and  Ulls  of  sale,  md  deor- 
ing  that  Harrington  bad  any  ri^t  to  sdl  is 
plaintiff.  At  the  trial  plaintiff  offered  a  receifs, 
a  copy  of  which  is  annexed,  signed  by  oae 
Thomas,  a  floorman  at  stable  of  d^endaiit,  ii 
the  named  of  said  defendant: 

"Received  of  £.  H.  Fennessey  to  board  f(>r 
him  at  St.  James  stable,  Boston,  one  luOTB 
horse  8  yrs.  old,  tbe  Cunningham  horse,  Snm^' 
gler  horse  7  yrs.  old,  F.  E.  Clark  horse,  one  tnr 
horse  8  yrs.  two  white  feet  forward ;  also  to  Son 
for  him  one  top  buggy  made  by  Sargent  &  Co., 
with  pole  and  shafts,  open  buggy  made  b; 
James  Hall  &  Son,  one  top  buggy,  one  Port- 
land sleigh.  This  property  to  remain  boe  us 
•til  Mr.  Spoflord  retnnis. 

Samtwt  W.  Spoffrad, 
per  J.  A.  Thomas." 

Tbe  evidence  showed  that  the  defendant  kept 
a  livery,  boarding,  and  sale  stable,  and  wss  » 
gaged  in  other  business  which  kept  him  tmj 
from  his  stable  a  part  of  every  day,  and  that  al 
tbe  time  the  receipt  was  given  b'e  was  absESt 
continuously,  and  out  of  the  State,  for  aboal  i 
week.  It  was  furUier  io  evidence  that  Thosa 
acted  as  the  defendant's  foreman,  and  was  ^ 
person  who  was  accustomed  to  do  tbe  busiDeK. 
m  the  defendant's  absence,  with  those  vbo 
came  to  tbe  stable  to  hire  horses  or  to  gel  (bar 
horses  boarded.  There  was  evidence  teodiBf 
to  show  that  Harrington  had  tbe  horses  in  b 
posseBsioD  and  delivered  tbem  to  tbe  pUaat 
befwe  tbe  reedpt  was  made,  and  one  of  \ki 
questions  of  the  case  wan  whether  the  ^iain^t. 
either  personally  or  by  his  agent,  retained  poB- 
seasion  of  tbe  property  named  in  tbe  hill  of  mie: 
and  another  question  was  whether  the  dttai- 
ant  had  retained  possession  from  tbe  tiflMsf 
taking  bis  first  bill  of  sale  np  to  tbe  time  of  tfar 
alleged  conversion. 

Ilie  court  instructed  the  Jury,  inaceodaaM 
with  the  defendant's  claim,  tftiat  thov  w»  m 
evidence  of  authority  io  Tbomas  to  oosn; 
away  tbe  defendant's  property  or  todqiriwOi 
defendant  of  any  rights  in  it 

Defendant  claimed,  and  asked  the  cotntM 
rule,  that  said  receipt  was  inadmisabie  wd 
could  not  bind  this  defendant,  on  tbe  grtnai 
that  said  Thomas  had  no  spedal  aullKHTty  to 
sign  the  same,  and  that  it  was  not  a  matter  it 
the  tine  of  his  duty.  Tbe  court  declined  »  to 
rule,  but  did  admit  the  said  tecetpt.  >|)b^ 
plaintiffs  objection.  Verdict  was  for  pUmtil 
and  defendant  alleged  exceptions. 

Mr.  H.  J.  Edwards,  for  defendant: 

The  real  question  at  issue  in  this  case  ra  tbi 
validilT  of  the  defendant's  mfwtgige  isd  w 
bills  <M  sale,  all  of  wbhli  were  prior  to  ikr 
[ihiintiff's  bfll  of  sale.  The  receipt,  tbe  adnii- 
uon  of  which  was  objected  to,  could  ban  w 
p(»8ible  relevancy  to  this  issue,  and  was  pap- 
dicial  to  tbe  defendant,  as  it  was  an  expraicr 
implied  admission  that  tlie  ptopatj  wm  tk 
plaintiff's  and  not  tbe  defendant's. 
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Maguire  v.  Middietex  H.  B.  Go.  115  Mass.  289, 
Ml;  Brown  v.  Cumminga,  1  Allen,  607,  dOO; 
^th  T.  mittaan,  6  Allen,  563. 

Memv.  S.  J.  Elder  and  A.  B.  Clapp,  for 

lUintiff: 

Thomas  clearly  bad  authority  to  receive  the 
Mtrses  to  board,  and  the  incident  of  giving  a 
eceipt  for  them  must  go  with  it. 

"  Whatever  is  done  ay  on  agent  in  reference 

0  the  business  in  which  he  is  at  the  time  em- 
>loyed,  and  within  the  scope  of  his  authority, 
sniud  or  done  by  the  principal,  and  may  be 
irored  as  well  in  a  criminal  as  In  a  civil  case." 
t  is  a  port  of  the  ret  geat^. 

Cliquofg  Champagne.  3  "Wall.  114, 140  (70  U. 
>.  bk.  18,  L.  ed.  116,  119);  Wood*  v.  Clark,  24 
*ick.  35;  MernfiOdy.  Bobbin*,  6  Gray,  150;  Bar- 
M  V.  Clark,  19  Pick.  SSO.  226. 

The  receipt  did  not  change  any  of  the  defend- 
mt's  rights.  The  horses  were  already  out  of 
lis  possessioD  and  delivered  by  Harrington  to 
iie  plaintiff,  who  could  do  with  them  what  he 
iked.  Thomas  could  receive  them  to  board, 
md  tbe  receipt  was  merely  evidence  that  he 
i&d  done  so.  The  receipt  added  no  force  to 
tie  traiuaction  and  it  could  have  been  con- 
lolled  by  other  evidence. 

BrooktY.  White,  8  Met.  283;  Hasard  v.  LoHng, 
lOCush.  267;  CkurehUl  v.  Palmer,  115  Mass. 
110. 

The  evidence  was  material  to  the  issue, 
vbether  the  plaintiff  by  his  agent  retained  pos- 
lesQMi  of  the  property  after  he  received  it  from 
Harrington,  and  also  whether  the  defendant 
lad  retained  possession  continuously  after  liis 
lT8t  Ull  of  sale. 

Palmer  v.  CVwafiy,  11  Gray,  48. 

HortOD*  Oh.  J.,  delivered  the  oi^nion  of  tbe 

»urt: 

Both  parties  claimed  title  to  the  property  in 
vntTOTersy  under  one  Harrington.  It  appears 
tut  the  property  was  in  the  Uvery  and  board- 
flti^  of  the  defendant;  that  the  plaintiff 
ind  Harrington  went  to  the  stable,  tbe  defend- 
ini  being  absent,  and  Harrington  delivered  the 
iroperty  to  the  plaintiff,  who  thereupon  took 

1  receipt,  signea  by  one  Thomas  as  agent  of 
be  defendant,  reciting  that  tbe  property  was 
'ecrived  of  the  plaintiff  for  board  ana  storage, 
rhe  bill  of  exceptions  states  that  "one  of  the 
jnestions  of  the  case  was  whether  the  plaintiff, 
ither  perM>nany  <»■  by  his  aeent,  retained  pos- 
tsaaa  of  the  property  named^  in  the  bill  of  f»le" 
0  bim.  Upon  the  question  whether  tbe  de- 
irery  was  in  good  faith  and  whether  he  re- 
aitted  possession,  it  was  important  for  him  to 
bow  that  he  did  not  abandon  the  possession  by 
earing  the  property  in  the  stable  of  the  de- 
'endant;  but  that  he  left  It  there  to  be  boarded 
md  gtored  as  his  property.  For  this  purpose 
be  receipt  of  Thomas  was  competent.  It  is 
irged  that  he  had  no  authority  to  give  it.  But 
t  appears  that  he  was  the  foreman  of  the  de- 
cndaat,  accustomed  to  do  his  business  in  his 
ibsencei  It  was  within  the  scope  of  his  au- 
bority  as  general  manager  of  the  business  to 
^ve  receipts  for  horses  and  carriages  left  for 
Mttrd  and  storage  in  the  usual  course  of  busi- 
ion.  It  is  not  shown  that  the  plaintiff  knew 
he  defmdant  had  any  clai  m  upon  the  proper^. 
Poraofdit  that  appears,  he  left  it  with  the  de- 
fendant's manager  in  good  faith  and  in  tbe 


usual  course  of  business.  A  receipt  by  tiie 
manager  under  such  circumstances  would  be 
within  his  authority  and  would  be  admissible 
in  evidence  against  the  defendant. 

It  is  urged  that  it  is  dangerous  evidence,  be- 
cause the  juiT,  treating  it  as  the  act  of  the  de- ' 
fendant,  might  regard  it  as  an  admission  incon- 
sistent with  his  claim;  but,  on  the  other  tumd, 
if  it  Is  excluded,  the  plaintiff  would  be  ezpoeed 
to  the  Inference  that  he  knew  of  the  defendant's 
claim  and  did  not  dare  to  assert  his  own  claim 
by  removing  the  property.  Besides,  the  court 
carefully  guarded  the  ngbts  of  the  defendant 
by  instrucring  the  jury  that  Thomas  bad  no 
authority  to  convey  away  the  defendant's  prop- 
erty, or  to  deprive  him  of  any  rights  in  it.  'Rie 
court  admitted  the  receipt  as  explaining,  and  a 
part  of,  the  transaction  of  Uie  purchasing,  tak- 
ing, and  retaining  possession  of  Uie  property  by 
the  plaintiff;  ana  for  this  purpose  we  are  of 
opimon  that  it  was  admissible. 


John  BABRY  I 
CITY  OF  WORCESTER. 

1.  An  onqaalifled  g^ant  of  land  ope- 
rates aa  a  revocation  of  a  license  to 

enter  upon  tbe  landand  take  away  trees 
or  other  products  of  the  soil ;  but  the 
deed  making  such  conveyance  must  be 
absolute,  giving  an  unqualifled  grant  of 
the  land.  A  colorable  [mper  title  is  not 
BuflBoieDt. 

2.  Where  plaintiff  was  in  poaaeasion  of  the 

land  from  which  defendant  city  took 
snivel  during  all  the  time  in  which  the 
city  waa  taking  it,  and  there  was  evi- 
dence to  show  that  plaintiff  had  tbe  en- 
tire control  and  ptwieasion  of  the  land, 
while  the  paper  title  emanating  from 
him  was  in  his  son  and  his  wi^,  and 
evidence  of  a  license  to  the  city  to 
enter  and  cart  awa^  the  vravel,  not* 
withstanding  the  original  license  was 
revoked  by  the  deed  of  plaintiff  to  his 
son,  and  no  evidence  that  the 'son  or  the 
wife  ever  objected  to  snob  entry  and 
taking  avav  of  the  gravel,  a  sale  of  t^e 
Caval  to  the  cHy^  mlcht  be  iapUed. 

8.  Whether  or  not  plaintiff  was  entitled 
to  compensation  for  gravel  taken  by 
the  city  while  the  reeora  title  was  oat 
of  him  was  a  qnestion  for  the  jury, 

(Worcester  Filed  February  £8, 1B87.) 

ON  plamtlff's  exceptions.  Suttained. 
Action  of  contract  for  gravel  alle;^  to  be 
sold  by  the  plaintiff  to  the  defendant  from  1876 
to  18w.  At  the  trial  in  the  superior  court  be- 
fore Baccm,  the  evidence  of  plaintiff  tended 
to  show  that,  in  the  spring  of  1876,  he  mode  an 
a^reem6nt  ^th  tiie  defendant's  aeent  aud  the 
high  way  commissioner  to  allow  the  city  to  take 
gravel  from  a  pit  on  the  farm  then  owned  by 
plaintiff,  for  which  he  was  to  ba  {i^d  a  certain 
price  per  cubic  yard,  and  the  city  at  that  time, 
and  thereafter  until  Uie  spring  of  188S,  with  its 
own  teams  and  teams  in  Its  employ,  from  tinw 
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to  time  continued  to  take  gravel  from  said  pit 
for  use  in  the  highways.  The  plaintiff's  wife 
testified  that  they  had  Jived  there  twenty-lhree 
years,  and  that  toe  property  was  purchased  by 
her  husband  in  hia  name.  The  plaintiff  put  in 
the  record  of  the  deed,  dated  October  9,  1863, 
from  Henry  Cbapin  to  himself.  The  defend- 
ant put  in  a  record  of  deeds  which  were  as  fol- 
lows: From  plaintiff  to  Thomas  Barry,  son  of 
plaintiff,  dated  June  10,  J  876;  from  said  Thom- 
as Barrr  to  Jane  Barry,  wife  of  plaintiff,  dated 
September  34, 1879;  andfrom  John  Barry,  Jr., 
to  the  plaintiff,  dated  January  6,  1862. 

The  plaintiff,  on  cross^xamination,  testified 
that  he  had  always  kept  a  deed  of  it  bimself ,  and 
in  answer  to  the  question  whether  he  had  ever 
made  a  deed  at  all,  said:  "Igotrobbedof  $1,000 
at  one  time.  Deeded  it  over  to  my  boys.  I 
always  kept  a  deed  of  it."  Plaintiff  further 
testified,  on  cross-examination,  that  he  made 
conveyance  .to  his  son  once,  but  the  deed  or 
property  never  went  out  of  his  handsorcontrol; 
that  it  never  cost  him  a  cent;  that  his  son  con- 
veyed to  his  wife;  and  on  re-examination  said 
that  the  property  was  all  conveyed  back  into 
his  hands.  The  plaintiff  claimed  he  could  main- 
tain this  action  for  the  gravel  notwithstanding 
the  record  or  colorable  title  was  in  other  mem- 
bers of  the  family,  if  he  was  in  fact  the  owner, 
and  asked  the  court  so  to  instruct  the  jury. 
The  court  declined  to  instruct  as  requested,  but 
did  instmct  as  follows;  "  The  plaintiff  cannot 
recover  in  this  case  if  you  are  satisfied  that  these 
conveyances  were  made  as  has  been  shown  to 
you  by  the  record.  He  cannot  recover  for  any- 
thing prior  to  date  of  January  6,  1882,  if  you 
are  satisfied  that  he  made  these  conveyances ; 
because  a  man  cannot  sell  the  property  of  an- 
other, or  which  he  has  conveyed  to  another, 
and  recover  the  price  an  independent  action. 
There  ia  nothing  in  the  world  to  hinder  some 
of  these  parties  through  whom  the  title  went 
from  bringing  another  action.  You  are  bound 
not  to  give  Barry,  if  you  find  these  conveyances 
were  made  as  it  appears  by  the  records,  anything 
in^or  to  the  dateof  the  time  when  the  record  title 
came  back  to  Um,~tbat  is,  January  6,  1882. 
He  cannot  recover  for  what  he  sold  before  he 
parted  with  his  title  to  his  son,  for  the  reason 
that  the  Statute  of  Limitations  would  apply  lo 
it.  It  would  be  a  full  answer  to  any  claun  that 
he  had  against  the  cit^  in  187(t,  in  any  action 
which  he  Droug^ht  against  the  city  at  the  date 
of  this  writ,  which  was  more  than  six  years 
aftrarwarda.  PlainUfl  is  entitled  to  recover 
for  such  gravel  as  he  delivered  to  the  city 
under  any  contract  or  agreement  by  which  the 
city  was  to  pay  for  it,  after  January  6, 1 882,  pre- 
vious to  the  date  of  the  writ.  He  must  prove, 
and  the  burden  is  upon  him  to  satisfy  you  as  to, 
the  quantity  of  gravel,  in  the  first  place,  deliv- 
ered to  the  city  after  January  6. 1883.  He  must 
show  you  bv  a  fair  preponderance  of  evidence. 
Tou  must  he  able  to  find  some  evidence  on 
which  you  can  base  your  verdict.  If  there  is 
no  evidence  on  which  you  can  base  your  ver- 
dict as  to  the  quantity,  then  that  would  be'a 
full  answer,  and  your  verdict  must  be  for  the 
defendant.  But  if  there  is  any  evidence  that 
the  gravel  was  delivered  by  him  after  the  date 
when  the  title  came  back  to  him.  if  there  is 
any  evidence  as  to  the  quantity  of  it,  you  have 
the  right  to  consider  it.   Then  as  to  its  value: 
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There  must  be  some  evidence  that  it  was  of  soiBe 
value;  he  must  deliver  this  gravel  under  tbr 
agreement  by  which  he  delivers  gravel.  U  be 
has  his  teams  employed  on  the  groond.  tlic 
gravel  was  no  value  to  him.  If  you  find  tW 
gravel  no  value  to  him,  then,  of  couise,  findfcr 
the  defendant;  but  if  it  is  of  any  valoe,— if 
did  not  deliver  it  under  any  agreemCTt  wbid 
he  delivered  it  free  of  cost  to  the  city,— 4bes 
you  will  render  a  verdict  for  the  plaintiff  fa 
such  amount  and  for  such  a  value  of  the  gnid 
as  you  find  on  the  evidence.  You  are  to  cut 
sider  this  case  in  the  light  of  all  the  evideoa 
bearing  on  it.  Tou  have  the  right  to  coaaia 
in  making  up  your  minds,  where  there  is  a  cce- 
flict  of  evidence,— as  appears  to  be,— the  ct* 
duct  of  Uie  witnesses,  appearance  on  the  ^tisc, 
manner  of  telling  the  story,  and  all  the  otbet 
circumstances,  the  evidence  as  it  is  given  to  jm 
in  determining  what  degree  of  credit  yoo'vil 
give  them.  It  is  for  you  to  find,  by  &'fiaiwf- 
ponderance  of  the  evidence,  the  quaotHyotibr 
gravel  deli\-ered  after  January  6,  tSiSZ,  thenlue, 
if  it  had  any  value,  and  for  what  amooni,  acd 
interest  from  the  date  of  the  writ."  The  jpiT 
returned  verdict  for  defendant,  and  plaintiSii- 
leged  exceptions. 

Mr.  W.  A.  Glle.  for  plaintiff. 

Mr.  Frank  P.  Goaldinc.  for  defeedaU: 

The  alienation  of  the  land  ay  the  plaiiitifltt 
Thomas  Barry  operated  as  a  revocation  of  ihK 
license,  and  put  an  end  to  all  relatkn  bctna 
the  plaintiff  and  defendant  concemingtbe  had 
or  fl^ravel  thereafter. 

I>rakev.  Wdls,  11  Allen,  141. 

The  land,  with  all  that  belonged  toil,  ■« 
thereafter  the  property  of  the  successive 
tees.  The  entry  by  the  defendant  thowtrr. 
so  far  as  appears  from  this  bill  of  exce^ioit. 
was  tortious.  Any  remedy  that  ezisted  fori; 
whether  by  action  of  trespass,  or,  waiving  tbt 
tort,  by  contract,  was  by  acticm  in  the  uok  tf 
the  owners. 

StearnM  v.  Wai/Ufurn,  7  Gray,  187. 

G»rdnor,  J.,  delivered  the  opinkio  of  tk 

couit: 

It  is  well-settled  law  that  an  unqualified^ttf 
I  of  land  will  operate  as  a  revocation  of  a  Ikeot 
to  enter  upon  the  land  and  take  away  tree  it 
other  products  of  the  soil,  or  pert  of  the  Kil 
such  as  gravel."  Drake  v.  WeUs,  1 1  AUen,  W 
The  deal  making  such  conveyance  mnfi  kr 
absolute,  giving  an  unqualified  grant  of 
land. 

In  the  present  case,  the  plaintiff,  i» 
family,  was  in  the  possession  of  the  land  fns 
which  the  defendant  took  the  gravel,  daring 
all  the  time  in  which  the  pity  was  titiaf  t 
The  city  was  not  forbidden  by  any  peRoe  v 
take  the  gravel.  There  was  evidence  tesd^ 
to  show  that  the  conveyances  from  the  pbiBp 
to  his  son,  and  by  the  son  to  the  phdotlfl's  vifc- 
and  back  to  the  son,  were  colorable;  that  tb^ 
were  mere  paper  titles  ;  that  the  [jainuff 
the  control  and  possessioo  of  the  real 
while  the  paper  title  was  in  his  son  and  viff . 
and  that  neither  the  son  nor  the  wife  enran! 
any  control  over  the  estate  or  had  poasaa* 
of  the  same.  There  was  evidence  of  a  Bcfi" 
to  the  bity  to  enter  and  cart  away  the 
notwithstanding  the  fact  that  the  origoal  E- 
cenae  was  revoked  by  the  deed  of  thepltiBa< 
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to  bis  60D.  The  city  entered  upon  the  premises 
Rrithout  oppoeition,  aod  apparently  under  li- 
XQse  of  the  plaintiif,  who  was  in  possession, 
rberewas  do  evidence  that  the  son  or  the  wife 
;ver  objected  to  the  entry  of  the  city  and  to  its 
aking  awaythe  gravel.  When  the  gravel  waa 
leverMi  from  the  realty  and  carriea  away  by 
he  city,  under  these  circumstances,  aaale  oi  the 
^vel  by  the  plaiutiil  to  the  dty  may  be  im- 
plied. 

The  prayer  for  instructions  was  Inutifldally 
irorded.  If  the  record  or  colorable  title  was  In 
jther  members  of  the  plaintilTB  family,  it  is 
lifEcult  to  determine  how  the  plaintiff  could  be 
he  true  owner.  The  word  "owner,"  aa  used, 
vas  equivocal,  and  probablv  was  adopted  to 
■xpreas  the  plidntiff' s  title  as  known  by  him,  his 
ime,  and  his  son,  all  of  whom  evidently  treated 
be  plsiniiff  as  the  owner.  We  think  that  the 
■equest  for  ruling  should  have  been  given  in 
«ome  form.  There  was  evidence  from  which 
;he  jury  might  have  found  that  the  wife  and 
KH),  while  holding  the  record  title,  assented  to 
ilie  delivery  of  the  gravel  by  the  plaintiff  to  the 
:ity.  and  that  the  conveyance  to  them  was  col- 
orable, BO  that  the  plaintiff  liad  tlie  right  to  sell 
the  gravel.  Thisquestion  was  fairly  open  upon 
the  evidence  and  the  prayer  for  instruction. 
The  instructions  of  the  court  to  the  Jury,  that 
Barry  was  not  entitled  tb  compensation  for  any 
pavel  taken  by  the  city  while  the  record  title 
was  out  of  liim,  and  that  if  the  jury  found  that 
\be  conv^auces  were  made  as  appears  by  the 
records,  Kirry  was  not  entitled  to  anything  prior 
to  tiie  date  of  the  time  when  the  record  title 
came  back  to  bim,  excluded  the  question  from 
the  c(»isideration  of  the  jury. 

Ere^ition$  sustained. 


Q.  W.  PATTON  et  al,, 
ft. 

Nathaniel  £.  TAFT. 

1.  Where  a  transaction  actually  entered 
into  is  different  from  that  contem- 
plated by  defendant's  offer  to  pur- 
chase, defendant  is  not  bound  there- 
by, even  though  he  be  charKed  no 
greater  amount  than  he  had  ofiered,— 
where  the  contract  was  not  made  or 
authorized  or  ratified  by  himself. 

8-  Where  defendant,  lending  his  credit  for 
the  use  of  another,  offered  to  purchase 
nuts  at  a  certain  price,  the  person  to 
whom  he  loaned  his  credit  cannot 
bind  him  by  a  contract  to  purchase 
the  rags  at  a  higher  price,  altnouKti  de- 
fendant was  not  charged  a  greater  price 
than  he  bad  offered,  and  the  fact  that  he 
gave  bis  note  for  the  amount  at  the 
price  he  offered  Is  not  »  ratification 
of  the  contract. 

(Woroerter  ^FUed  Jaouarr  4,  18^.) 

ON  plaintiffs'  exceptions.  Overruled. 
Action  of  contract  upon  a  promissory  note 
for  $684.71,  made  by  Nathaaid  £.  Taft  to  the 
order  of  Q.  W.  Patton  ft  Co.  Defendant  Id 
his  answer  alleged  that  the  note  was  made  for 
a  much  lai^r  amount  than  was  actually  due 
the  plainii&,  of  which  fact  the  defendant  was 
Dot  aware  at  the  time  of  signing,  and  that  he 


does  not  owe  the  plaintiffs  said  amount  or  any 
part  thereof.  An  amended  answer  all^;ed 
Uiat  the  note  was  without  consideration  except 
for  Uie  sum  of  $104.90. 

The  case  was  tried  in  the  superior  court  be- 
fore Koowlton,  J.,  before  whom  the  following 
facts  appeared: 

The  })lainlifl8  were  dealers  in  wool  and  wool- 
len clips  and  rags  in  the  city  of  Philadelphia, 
Pa.  Defendant  was  a  shoddy  manufacturer  in 
Oxford,  Haas.  In  June,  1884,  defendant  came 
with  one  A.  E.  Smith,  a  shoddy  manufacturer 
of  Cherry  Valley,  Mass.  to  Messrs.  Churchill 
Sc  Redding,  commission  dealers  in  woollen 
rags,  etc. ,  in  Worcester,  Mass. ,  to  buy  rags  for 
Smith,  to  whom  defendant  was  to  loan  bis 
credit.  They  selected  fifteen  bales  of  rags, 
which  Taft  said  he  would  take  for  6^^  cents  a 
pound.  Churchill  &  Redding  refused  to  sell 
the  rags  at  that  sum  imtil  he  should  hear  from 
the  owners,  G.W.  Patton  &  Co.,  the  plaintiffs. 
They  inimdiately  wrote  to  Patton'  &  Co.,  who 
gave  as  their  bottom  price  7cents.  Subsequent- 
ly Smith,  being  very  anxious  to  get  the  rags, 
called  on  Churchill  &  Redding  and  said  ne 
would  pay  the  difference  between  6^  cents 
offered  by'Taft,  and  the  7  cents,  out  of  his  own 
pocket,  which  he  accordingly  did,  givinfr  his 
check  of  #68  therefor,  and  the  rags  were  billed 
to  him  at  ^  cents  and  charged  to  Taft  at  7 
cents,  with  a  credit  of  the  amount  paid  by 
Smith.  The  sale  was  reported  to  the  plaintins 
by  Churchill  &  Redding,  and  the  plaintiffs  sent 
a  bill  to  defendant,  in  which  they  charged  him 
with  the  rags  at  7  cents,  crediting  the  amount 
paid  by  Smith.  This  bill  was  received  by  de- 
fendant's clerk,  Cargill,  who  made  up  the  ac- 
count with  plaintiffs,  drew  the  note  in  suit,  and 
took  it  to  the  defendant  to  sign,  defendant  at 
that  time  being  sick  and  confined  to  his  bed. 
Defendant  signed  tiie  note  without  having  ex- 
amined the  account  and  it  was  sent  to  the  ^ain- 
tiffs  by  mail.  Two  days  after  the  sigaitu  of 
this  note  defendant  caiwd  for  his  books  of  ac- 
count and  found  that  the  rags  had  been  charged 
to  him  at  7  cents,  witii  the  credit  of  the  cash 
paid  by  Smith.  He  then  dictated  the  foUow- 
mg  letter  to  his  clerk,which  was  sent  to  Patton 
&Co.: 

"  North  Oxford.  Mass.,  July  18, 1884. 
G.  W.  Patton  &  Co. 

Dear  Sirs:  I  see  by  your  bill  of  15  Ba.  Dark 
New  Clipe  you  have  charged  me  7c  and  then 
deducted  5  off  08.58  which  Churchill  &  Red- 
ding collected  and  uow  bold.  I  told  them  I 
should  not  pay  over  6ic  as  if  I  sold  them  I 
should  make  that  }c  for  my  risk.  Now  I  have 
charged  your  acct.  with  68^'*  and  shall  deduct 
from  lot  ot  cloakinga  or  you  can  direct  C.  &  B. 
to  pay  over  that  amt.  to  me,  for  E  shall  not 
allow  over  the  6Jc  as  agreed  and  should  not 
sent  the  note  had  I  noticed  how  it  was  billed. 
As  I  am  very  sick  I  had  not  noticed  how  it 
was,  but  as  it  is  I  get  nothing  for  the  risk  I  run, 
so  you  can  direct  whether  to  let  the  6iJ''  stand 
or  have  C.  &  R.  pay  it  over  to  me  let  me  know 
by  return  mail  and  oblige.    Tours  truly, 

N.  E.  Taft. 
C." 

The  following  coiTespondence  followed: 

Philadelphia,  July  21,  1884. 
N.  E.  Taft,  Esq.,  North  Oxford,  Mass. 
Dear  Sir:  Tours  of  the  18th  to  hand  when 
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asked  by  Mesa.  Chun!hi11&  Redding  our  price 
for  the  clipB  we  placed  our  limit  at  7c,  we  re- 
ceived wora  from  them  stating  that  they  bad  eold 
you  the  quantity  you  paying  them  Jc  in  cash, 
whatever  arrangements  you  made  with  Mess. 
C.  &  R.  we  know  nothing  about,  we  know  we 
eot  what  asked  for  our  clips  and  of  course  we 
wall  make  no  deductiOD  from  our  bill.  We 
can  only  refer  you  to  Churchill  &  Redding  for 
any  explanation  you  may  desire. 

Tours  truly.        G.  W.  Patton  &  Co." 

"North  Oxford,  Mass.,  July  23,  1884. 
Geo.  W.  Patton  &  Co. 

Dear  Sir :  Your  favor  of  21st  at  hand  the 
trade  with  C.  .&  E.  was  to  be  fljc  4  mos.  time. 
Churchill  offered  to  put  in  10  or  20  bales  at  6'" 
cash.  I  told  him  that  as  I  was  now  situated  I 
couldn't  pa^casb,  therefore  I  told  him  he  could 
let  Doc  Snuth  have  16  or  ^  bales  and  my  offer 
was  4  moB.  time.  I  do  not  want  to  pay  Ic 
lb.  over  the  market  and  do  not  propose  to,  there- 
fore! have  charged  to  your  acct.  jc  collected  by 
C.  &  R.,  and  if  it  is  not  satisfactoiy  you  can 
return  mv  note  and  hold  Doc  Smith  for  paym't 
of  the  bill,  for  I  shall  never  be  holden  for  that 
stock  at  7c  as  I  never  agreed  to  pay  but  6^  & 
0.  &  Redding  should  never  have  delivered  the 
stock  to  Doc  without  my  knowledge,  they  took 
the  respondbili^  and  all  I  want  is  terms  I 
agreed  upon.   Yours  truly,      N.  E.  Taft. 

C." 

"  Philadelphia,  July  25.  1884. 
N.  E.  Taft,  Esq.,  North  Oxford,  Mass. 

Dear  Sir:  We  are  in  receipt  of  your  favor  of 
the  23d  and  in  reply  we  must  again  refer  you 
to  Mess.  Churchill  &  Redding  for  a  solution  of 
this  matter. 

We  limited  our  clips  at  7c  and  they  reported 
a  sale  at  that  figure,  and  we  are  not  at  all  ac- 
quainted with  the  details  of  the  baivain  be- 
tween you.  Any  charge  made  against  our 
acct.  in  consequence  of  tliis  sale  we  assure  will 
not  be  satisfactory,  and  will  not  be  submitted  to 
for  a  moment.  Your  redress  if  you  are  enti- 
tled to  any  must  be  from  C.  &  K.  Trusting 
we  have  made  ourselves  clear  we  remain 

Yours  truly,  G.  W.  Patton  &  Co." 
'  Before  the  arguments  the  plaintiffs  a^ked  the 
court  to  rule  that  upon  the  evidence  the  de- 
fendant had  shown  no  defense  to  the  action,  and 
claimed  that  it  whs  a  question  for  the  jury  to 
say  whether  the  delivery  of  the  goods  to  Smith 
bound  the  plaintiffs  upon  his  offer  under  the 
circumstances  of  the  case.  The  court  declined 
to  rule  as  requested.  In  reply  to  iuquiries  of 
the  presiding  judge  the  plaintiffs'  counsel  said 
there  was  no  olspute  that  the  plaintiffs  never 
agreed  nor  authorized  anyone  to  agree  to  sell 
their  clips  for  less  than  7  cents  per  pound,  and 
that  they  refused  to  accept  the  defendant's  offer 
of  6i  cents  or  to  sell  for  less  than  7;  and  also 
that  the  defendant  never  offered  or  authorized 
anyone  to  offer  or  give  him  more  than  6^  cents 
for  the  dips,  and  l£at  be  repeatedly  refused  to 
give  more  than  that.  Also  that  nil  of  tbe  con- 
nderation  of  Uie  note  except  $104.90  was  made 
up  of  the  supposed  price  of  the  goods  which 
the  defendant  understood  had  been  sold  tobim 
in  acceptance  of  his  offer.  Thereupon  the 
judge  said  be  should  rule  that  upon  these  facts 
there  bad  not  been  a  sale  of  the  goods  when  the 
note  was  signed,  and  that  il  was  without  cod- 
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dderatioD  except  for  tite  sum  of  $104.90,  nd 
that  the  defense  of  a  want  or  failure  of  a  spe- 
ciflc  portion  of  the  consideratton  of  a  note  mi^ 
be  set  up  in  defense,  as  well  as  an  entire  waet 
or  failure  of  consideration;  and  said  he  wooU 
save  the  plaintiffs'  exceptirais  upon  these  rul- 
ings. Under  these  rulmgs  tbe  case  was  sob- 
mnted  to,  the  juiy,  and  under  full  instnictioH 
upon  the'  question  whether  there  had  been  i 
ratification  by  the  defendant  of  the  transactko 
whereby  the  plaintiffs  sought  to  charge  tna 
after  he  knew  the  nature  of  it  and  after  the  notr 
was  signed,  which  latter  was  the  only  questios 
argued  to  the  jury. 

The  court  instructed  the  jury  as  ftdlors. 
"It  may  be  shown  in  any  case,  m  defonefilt 
suit  upon  a  note,  that  the  note  was  g{Tcn  wtt- 
out  consideration,  or  that  the  conaMentitn  v« 
wanting  in  part,  or  that  the  consideratko  has 
failed  either  wholly  or  in  part.  In  this  mr 
there  is  no  dispute  that  the  note  in  questka 
was  given  for  a  oonttideration  made  up  in  fte 
first  place  of  a  debt  of  $104.90  then  doe  frtn 
the  aefendant  to  plaintiffs,  and  further  of  tk 
sum  of  $6S9.81,  which  was  the  supposed  price 
of  the  goods  which  were  understood  to  bate 
been  sold  by  the  plaintiffs  to  defendant.  Tbor 
is  no  dispute  that  the  plaintiffs  are  entitled  to 
recover  $104.90,  together  with  interest  upon  tbe 
same  at  6  per  cent  since  the  maturity  of  tbe 
note.  The  dispute  between  the  parties  is  as  to 
the  remaining  portion  of  the  note,  $529>t. 
which  represented  the  supposed  price  ci  Ihoe 
goods  which  Mr.  Smith  took,  and  as  to  that  put 
of  the  note  defendant  says  that  it  was  witfaoot 
consideration,  and  that  at  least  if  there  was  any 
consideration  it  has  failed.  Now,  as  to  the  ^ 
nation  between  the  parties  at  the  time  tbe  aotr 
waa  eiven  there  seems  to  be  no  dispute:  Thtte 
plaintiffs  had  certain  rags  for  sale  in  tbe  htndt 
of  Churchill  &  Beddins;  who  were  tbeir  agatt. 
and  what  Churchill  &  Redding  did  in  tbe  bos 
ness,  so  far  as  they  did  it,  they  did  as  tbe 
resentatives  of  these  plaintiffs.  Tbe  j^aiDtim 
were  acting  through  Churchill  &  Reddii^ 
There  is  no  dispute  that  the  defendant  nuden 
offer  of  61  cents  a  pound  for  those  ngs,  and 
defendant  said  he  would  give  no  mme  for  Uhbl 
and  that  offer  was  submitted  by  Churchill  i 
Redding  to  the  plaintiffs,  and  there  is  evideoa 
coming  from  the  plaintiffs  that  the  price  la 
which  Ibey  might  be  sold  was  not  less  tiua ' 
cents  a  pound.  There  is  no  dispute  ih^  tlist 
offer  of  6^  cents  was  refused  by  the  plainttlt. 
and  they  iosiated  they  would  not  peU  tbrit 
goods  for  less  than  7  cents.  There  is  no  di^ 
pute  that  in  the  illness  of  the  defoMlant,  and 
without  anything  further  coming  from  bim. 
either  personally  or  by  anyone  authorized  u 
represent  him,  Mr.  Smith  and  Churchill  i 
Redding  undertook  to  make  a  sale  to  defend 
ant  of  these  rags  at  7  cents  a  pound,  allhoofli 
he  eaid  he  woifld  not  give  but  6i.  Ther  ui^ 
dertook  to  do  It  in  this  way:  thrt»igh  8autli> 
paying  f  cents  a  pound  on  the  rags:  tbee. 
through  the  treatment  of  defendant  as  ttaepoi- 
cbaser  of  them,  and  the  attempt  to  hold  bin  iv 
the  balance  of  the  purchase  price,  as  Pittoe  i 
Co. ,  the  plaintiffs,  refused  to  sell  to  anybody  fa 
less  than  7  cents. 

"liDstnictyou.aiiamatterof  law,  they codJ 
not  make  Taft  the  imrchaser  of  those  np  » 
7  cents  a  pound  agauiet  his  will,  notwitbitss^ 
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me  somebody  else  saw  fit  to  come  forward  and 
TWimteer  to  pay  a  portion  of  tbe  purchase 
{vice.  A  contract  cannot  be  mode  without  tbe 
minds  of  the  parties  to  the  contract  meet.  A 
person  cannot  be  made  a  p^rty  to  a  contract 
igainst  hia  will,  and  he  cannot  be  made  a  party 
to  a  kind  of  contract  be  is  not  willing  to  enter 
into.  To  illustrate:  Assume,  Mr.  Foreman,  you 
luTe  a  bone  to  sell,  and  you  say  you  will  not 
nil  it  for  less  than  $5M,  and  Mr.  Gile  wants  to 
bay  H,  and  will  pay  $400  and  no  more,  and 
perbaps  one  of  your  fellows  says,  I  know  Mr. 
Gile  very  well,  and  this  horse  will  please  him, 
and  I  want  him  to  have  it,  and  I  would  sooner 
pay  f  100  towards  the  purchase  than  that  he 
Aoold  not  bftve  it,  and  you  sell  tliis  borse  to 
bim  for  $500  and  he  pays  $100  and  you  look  to 
Mr.  Gile  for  the  Inlance.  Mr.  Gile  cannot  be 
forced  to  be  the  purchaser  of  your  borse  at 
$500  when  he  is  not  willing  to  pay  more  than 
$400.  He  may  feel  that  bis  fnend  cannot 
afford  to  pay  the  $100,  or  he  may  be  unwilling 
lo  accept  a  gift  of  that  amount,  or  it  would  be 
enough  for  him  to  say  that  be  would  not  enter 
into  the  contract,  and  would  be  the  purchaser 
at  $400  or  else  not  at  all,  and  would  not  be  tbe 
purchaser  at  $500.  This  seems  to  have  been 
the  situation  at  this  time.  Taft  had  refused  to 
pay  more  than  cents;  Fatton  had  refused 
to  sell  for  less  than  7  cents  per  pound..  That 
being  so,  these  ^oods  bad  not  been  sold  to  Taft 
at  tbe  time  he  ngned  that  note,  and  bo  much  of 
the  note  as  was  made  up  of  tbe  supposed  price 
of  the  goods  sold  he  was  not  liable  for,  and  was 
only  Uable  for  the  debt  of  $104.90. 

"There  remains  tbe  only  question  which  has 
been  argued  to  you,  whether  the  defendant  did 
anything,  after  he  discovered  the  situation,  to 
ntify  the  transaction  and  signing  of  the  note." 

Tbe  jury  found  a  verdict  for  plaintiffs  in  tbe 
sam  of  $1 18,  and  plaintiffs  alleged  exceptions. 

Mr.  W.  A.  Oile.  for  plaintilb: 

If  tbe  original  price  was  left  unsettled,  the 
goods,  baTiog  been  received  by  Smith,  were 
thereby  appropriated  bv  Taft,  and  having  been 
thus  appropriated  by  Taft,  be  is  liable  either 
for  the  price  offered  or  for  a  fair  market  value. 
Hecuinot  entirely  repudiate  the  contract  or 
note. 

Bitlum  V.  FUteher,  48  Mich.  555. 

The  facts  not  only  required  tbe  case  to  have 
been  submitted  to  the  jury  to  find  whether  the 
cielivery  to  Smith  would  not  bind  defendant 
for  the'  price  agreed  upon  by  Taft  upon  the 
score  of  Smith's  authority,  but  it  was  a  ques- 
tion for  the  jury  whether,  by  the  delivery  to 
Smith,  he  paying  the  difference  between  what 
was  asked  and  what  was  offered  for  them, 
nnder  all  the  facts  of  tbe  case,  it  was  not  a  sub- 
Gt&otial  compliance  with  tbe  order  of  the  de- 
fendant as  made  by  him. 

CUipp  V.  Thayer,  112  Mass.  296. 

Me»gr3.  Francis  A.  Gaskill  and  Henry 
F.  Barria,  for  defendant: 

Total  want  or  failure  of  tbe  connderation  of 
a  note  is  a  good  defense,  and  psrtial  want  or 
failure  of  the  consideration,  if  the  amount  be 
specific,  is  a  good  defense,  pro  ianto,  to  £be  note. 

Byles,  Bills,  6th  ed.  pp.  210,  129;  Dan.  Neg. 
Inst.  3d  ed.  201,  S03, 177,  note  9.  As  to  par- 
tial failure:  Sanger  v.  Cleveland,  10  Masa  416; 
Baggelt  v.  Daggett,  8  Cush.  520;  Black  v.  Ridg- 
wojr,  181  Mass.  80.  As  to  partial  want:  Pari^i 
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V.  stone,  14  Pick.  19&-308:  G^ilA  v.  Bekhar.  .119 
Mass.  257. 

C.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  lending  his  credit  and  aid 
to  Smith  in  the  purchase  of  rags,  and  held 
from  Smith  cert^n  security  for  liabilities  ao  to 
be  incurred,  and  was  to  receive  a  commission 
on  purchases.  Uuder  these  circumstauces,  the 
defendant  and  Smith  examined  tbe  plaintiffs' 
rag»,  and  the  defendant  offered  9^  cents  per 
pound  for  them;  but  the  plaintiffs  refused  to 
take  less  than  7  cents.  Smith  afterwards,  being 
very  much  in  want  of  tbe  rags,  made  a  sepa- 
rate baivain  with  tbe  plaintiffs  agent,  by  which 
he  should  take  them,  paying  in  cash  }  of  a  cent 
per  pound,  and  leaving  tbe  plaintiffs  to  charge 
against  lie  defendant  6i  cents  per  pound,  all  of 
which  was  done.  In  order  (o  hold  the  de- 
fendant as  bound  by  the  arrangement  made  in 
his  absence,  it  was  necessary  to  show  either  au- 
thority, or  knowledge,  or  a  subsequent  ratifica- 
tion. It  was  a  different  bargain  from  that 
which  he  had  offered  to  make.  What  he  had 
proposed  to  the  plaintiffs  was,  to  pay  6^  cents  a 
pound  for  tbe  r^ ;  not  to  pay  that  sum  towards 
the  price  of  them.  It  is  true  that  the  sum 
charged  to  him  was  no  more  than  he  offered  to 
pay.  It  may  also  be  true  that  his  security  from 
Smith  mi^t  not  be  impaired,  and  that  his  right 
to  bis  commission  from  Smith  would  not  be 
affected.  But  nevertheless  the  transaction 
which  was  actually  entered  into  was  not  that 
contemplated  by  his  offer.  It  was  not  the  same 
bargain.  There  might  lie  other  elements  which 
would  affect  his  wfllingness  to  make  the  pur- 
chase, besides  those  mentioned  above.  He 
might  think  Smith  unable  to  afford  to  pay  a 
higher  price,  and  unable  to  carry  on  his  busi- 
ness successfully  at  such  an  increased  rate  for 
rags,  so  that  his  own  business  transactions  with 
Smith  would  sooner  be  brought  to  a  close,  or 
would  be  injuriously  affected  otherwise.  He 
might  be  a  purchaper  of  rags  for  his  own  ac- 
count, and  have  an  interest  not  to  advance  tbe 

Erice  on  tbe  market.  However  this  might  be, 
e  is  not  bound  knr  any  contract  not  made  or 
authorized  or  ratified  by  himself.  Tbe  plain- 
tiffs conceded  at  the  trial  that  the  sale  to  Smith 
was  different  from  anything  consented  to  or 
authorized  by  the  defendant  in  advance;  and  it 
became  material  to  inquire  if  he  had  ratified 
the  purchase  as  it  was  nuide,  or  was  otherwise 
bound  by  tbe  acts  of  anyone  havii^  authority 
to  bind  bim. 

There  was  notiilng  in  the  case  to  show  that 
Cargill,  the  defendant's  clerk,  had  any  such 
authority,  nor  was  it  so  contended  at  the  trial. 
He  looked  after  the  mill,  kept  the  books,  and 
wrote  letters;  but.  so  far  as  appears,  he  did  not 
buy  or  sell  for  the  defendant.  Tbe  question  of 
ratification  depended  on  acts  of  the  defendant 
himself.  There  was  evidence  bearing  on  this 
question,— enough  perhaps  lo  warrant  an  in- 
ference by  the  jury  that  the  defendant  adopted 
the  transaction.  But  the  evidence  would  also 
warrant  the  contrary  inference.  It  was,  in 
short,  a  matter  to  be  determined  as  a  question 
of  fact,  and  a  vei-dict  either  way  could  not,  on 
the  evidence  reported,  be  deemed  to  be  without 
sufficient  support.  Merely  giving  tbe  note, 
without  adv^ting  to  the  price  charged  for  the 
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racs,  and  in  the  belief  that  the  note  was  for  a 
balance  justly  due  from  the  defendant  to  the 

Elaintiffa,  would  not  cut  off  the  defendant  from 
is  defense.    His  letters  tend  to  show  that  he 
raised  the  objection  two  days  after  the  note  was 

S'veo,  and  thenceforward  insisted  upon  it.  In 
e  letters  he  placed  his  objection  to  the  trans- 
action sometimes  upon  one  ground  and  some- 
times upon  another;  but  be  always  insisted  that 
he  was  not  bmind,  and  would  not  assent  to  be 
bound.  It  is  impossible  for  us  to  say  that  there 
was  a  ratification  as  a  matter  of  law,  or  that  the 
fury  ought  to  have  found  one  as  a  matter  of 
fact. 

The  defendant  in  bis  letters  sought  to  have 
the  plaintiffs  change  the  contract,  by  charging 
only  6i  cents  per'pound, and  by  giving  him 
credit  for  the  other  t  of  a  cent  per  pound,  and 
thus  to  bring  the  price  down  to  what  he  had 
offered.  The  plaintiffs  refused  to  do  tbis. 
They  now  contend  that  they  ought  to  have 
been  allowed  to  recover  on  the  note,  deducting 
therefrom  f  of  a  cent  per  pound.  But  they  had 
previously  refused  to  puce  their  contract  on 
this  footing,  and  insisted  upon  holding  the  de- 
fendant responsible  for  the  full  amoimt.  Fail- 
ing in  this  endeavor,  they  bad  no  contract  with 
the  defendant  in  respect  to  the  rags,  and  could 
not,  at  the  trial,  properly  ask  to  be  allowed  to 
hold  him  upon  a  contract  which  before  suit  he 
was  willing  to  make,  but  which  they  then  re- 
jected. Not  can  the  payment  by  Smith  be  con- 
sidered merely  as  a  bonus  paid  to  Induce  the 
plaintiffs  to  make  the  sale  to  the  defend- 
ant at  6|  cents.  The  sale  as  made  was  essen- 
tially a  sale  at  7  cents,  and  to  call  it  a  sale  to 
the  defendant  at  6^  cents,  with  a  bonus  paid  by 
Smith  to  induce  tbe  plaintiffs  to  sell  to  the  de- 
fendant at  that  rate,  does  not  vary  its  character. 

The  verdict  of  tbe  jutv  shows  that  tbe  rags 
were  not  bought  by  the  defendant,  but  by 
Smith. 

JBxeeptiofu  omruied. 


Anastaaia  M.  LAPOINTE 
MIDDLESEX  B.  R.  CO. 

1.  Although  a  atandixas  position  between 
the  seats  of  a  croiraed  car  is  less  safe 
than  a  pwition  on  a  seat,  from  danger 
by  joItiDg,  or  stojipiDg,  or  the  motton 
of  the  car,  specially  aroand  curves; 
yet  sdch  a  position  is  not  therefore 
necessarily  so  haaardona  that  oc- 
cupying It  should  prevent  a  passenger 
from  recovering  damages  for  li^nries 
sustained  by  him  by  reason  of  the  want 
of  care  in  the  management  of  tbe  car. 

2.  When  a  crowd  came  from  the  railroad 
station  to  get  upon  the  car,  the  ocmduc- 
tor  in  a  lotia  voice  proclaimed  that  there 
was  DO  room  in  the  car,  except  standing 
room,  and  that  there  were  no  vacant 
seats.  Held,  that  the  true  construction 
of  the  evidence  of  this  fact  is,  that  while 
pasaen^ra  were  warned  that  there 
were  no  aeats*  they  were  invited*  if 
they  would  submitto  the  inconvenience, 
to  ooenpy  tbe  standing  iroom. 
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8.  If  defendant  eonsented  to  take  lUiUa- 
tiff  as  a  passenger  while  occupying  a 
standing  position,  even  if  comparative- 
ly unsafe,  and  yet  one  which  a  pas- 
senger could,  in  the  exercise  of  due  care 
properly  occupy,  plaintiff  would  not  be 
banrea  from  recovery. 

(Suffolk  Piled  FebmaiT  U.  1887.) 

ON  defendant's  exceptions.  Orxrruled. 
Action  of  tort  brought  against  defendant, 
a  street  railroad  corporation,  for  injuries  re- 
ceived while  apassenger  upon  itscarin  Evoctt. 

At  the  trial  in  the  superior  court  before 
Thompson,  J.,  the  foltowing facts  appeared: 

Plaintiff  was  thrown  from  the  car  while 
rounding  a  curve  at  a  high  rate  of  speed.  At 
the  time,  she  was  standing  between  tbe  seats, 
holding  on  the  back  of  tbe  seat  in  front  of  ho-, 
all  of  Lne  seats  being  occupied.  The  plaintiff 
introduced  evidence  tending  to  ^ow  that  she 
took  the  car  of  tbe  defendant  at  the  steam  laO- 
road  station  of  the  Eastern  Bailioad,  in  Bver- 
ett,  for  the  purpose  of  going  to  Maldm,  ber 
home;  that  when  the  street  car  arrived  at  tiie 
steam  railroad  station  there  were  quite  a  num- 
ber of  persons  who  had  come  upon  tbe  train, 
and  purposing  to  take  the  streetcar  to  Maiden; 
that  itowas  an  open  car,  and  when  it  arrived  at 
the  station  every  seat  was  taken.  It  appeared 
from  the  evidence  offered  by  the  defendant, 
that  when  the  people  were  approaching  tbe  car, 
among  which  was  plaintiff,  the  conductor  in  a 
loud  tone  of  voice  said  that  there  was  no  lotHo 
in  tbe  car  except  for  people  to  stand  up, — that 
there  were  no  seats.  The  plaintiff  and  othen 
testified  they  did  not  hear  the  conductor  ao 
state.  Defendant  offered  evidence  to  show  that 
the  car  only  went  round  the  curve  with  the 
necessary  rapidly  for  a  horse  and  car  to  eo 
round  a  curve;  tnat  it  was  necessary  for  the 
horses  to  get  a  certain  start,  and  that  in  opoi 
cars  there  was  no  provision  made  and  no  fadl- 
ities  for  people  to  stand  up  except  upon  tbe 
running  boam  or  upon  the  front  or  rear  plat- 
forms; that  this  was  an  ordinary  open  street 
car.  The  evidence  was  conflicting  as  to  the 
speed  of  the  car  in  rounding  the  curve. 

There  was  no  objection  made  by  tbe  condne- 
tor  or  anv  of  defendant's  agents  or  servants  to 
the  position  of  the  plaintiff  before  her  injuir. 
Tbe  only  opportunity  for  standing  up  was  the 
position  she  took  between  the  knees  cn  tbe  pas- 
sengers sitting  and  the  back  of  the  scat  in  front 
Plamtiff  did  not  take  bold  of  tbe  post  which 
extended  from  the  bottom  to  the  top  of  the  car 
at  the  outside  end  of  the  seat,  which  was  within 
18  inches  of  her,  which  was  held  on  to  by  other 
passengers  who  were  standing  on  the  footboard, 
but  she  simply  stood  with  her  hands  on  tbe 
back  of  tbe  seat  in  front  of  her. 

The  defendant  asked  tbe  court  to  rule  that 
the  plaintiff,  having  assumed  the  porition  whidi 
she  did,  was  wanting  in  due  care  under  the  cir- 
cumstances, and  there  was  nothing  to  go  to  the 
jury.  The  court  declined  so  to  rule.  Defend- 
ant thereupon  asked  the  following  instructions: 
'  '3.  If  the  jury  believe  that  tbe  phiiotiff  took 
an  unsafe  position  in  standing  up  between  the 
seats  in  the  open  car,  she  cannot  recover. 

"6.  The  defendant  U  only  bound  to  carry 
passengers  in  the  nsiUu  manner  and  vfaUe  oc- 
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eapj^g  places  provided  for  them,  and  If  the 
plaintin  took  a  place  or  position  on  the  car 
where  there  was  no  provision  for  passengers, 
the  defendant  is  not  luble  if  such  position  con- 
tiibated  to  the  acddent. " 

The  court  refused  the  instruction  prayed  for, 
and  instructed  the  jury  that  the  plaintiff,  in 
order  to  recover,  must  prove  that  under  all  the 
circumstances  of  the  case  she  was  in  the  use  of 
due  care.  The  jury  returned  a  verdict  for  the 
piaintiff,  and  the  defendant  alleged  exceptions. 

3fr.  J*.  H.  Child,  for  defendant: 

The  mle  of  law  stated  in  the  second  prayer 
is  predselv  the  law  as  laid  down  In  Wiilt  v.  Lynn 
d  B.  R.  R.  Go.  139  Mass.  851,  the  only  differ- 
eoce  heing  that  in  that  case  the  plaintiff  was 
warned  in  so  many  words  not  to  take  the  posi- 
tion that  he  did ;  whereas  in  this  case  the  defend- 
ant offered  to  show  that  the  plaintiff  was  warned 
that  there  was  no  seat,  and  that  there  was  no 
room  for  herln  the  car,  tlierehy,  by  fair  impli- 
cation, giving  her  notice  not  to  take  the  position 
wfaicb  she  did. 

Mr.  J.  E.  Cotter,  for  plaintiff: 

It  became  the  duty  of  the  defendant  to 
provide  plaintiff  with  safe  transiKirtation,  and 
to  take  such  means  to  prevent  any  injury  to 
ber,  while  such  passenger,  as  human  care  and 
forerigfat  could  reasonably  guard  against. 

Warrm  v.  FittAfmrg  R.  H.  Go.  9  AUen, 
227;  Snow  v.  Fi^Murff  B.  R.  Go.  186  Mass. 
S52. 

The  jury,  upon  instructions  not  excepted  to, 
found  as  a  fact  that  the  plaintiff  was  in  the 
eierciae  of  due  care,  and  that  the  defendant 
was  DKligent  in  the  discharge  of  Its  duty 
toward  her.  Such  a  finding  was  warranted  by 
the  evidence. 

Jfijwrf  T.  Lynn  dk  B.  R.  R.  Co.  8  Allen,  284; 
Maguire  v.  Middletex  R.  Co.  116  Mass.  289; 
Fleck  V.  Union  Ji.  Co.  lS4Ma88. 480;  MeDonough 
T.  Metropolitan  R.  Co.  187  Mass.  210;  Gavnor 
T.  m  Colony  d  A\  R.  Co.  100  Mass.  208. 

The  plaintiff  was  not  bound  to  use  "all  pre- 
caotioa  within  her  reach,"  bat  only  "such  care 
u  persons  of  common  prudence  usually  eier- 
dse  in  posftions  of  like  exposure  and  danger." 

Ottgnor  T.  Old  Gdtony  A  N.  R.  Co.  »upra. 

Hewuut  J;  delivered  the  opinion  of  the 

court: 

The  general  instruction  that  the  plaintiff,  in 
order  to  recover,  must  prove  that  under  all  the 
circuTDstances  of  the  case  fdie  was  in  the  exer- 
f^of  due  care,  was  given  by  the  presiding 
judge;  but  the  contention  of  the  defendant  is 
that  it  was  entitled  to  certain  special  instruc- 
tions requested.  The  second  and  sixth  requests 
sre  all  that  the  defendant  has  insisted  on,  and 
all  that  need  be  considered.  The  second  in- 
nniction  requested, — that, "If  the  jury  believe 
tbe  pidntiff  took  an  unsafe  position  in  stand- 
ing up  between  the  scats  in  an  open  car,  she 
cannot  recover," — if  given,  would  have  led  to 
the  inference  that  even  if  the  plaintiff  took  her 
position  with  the  full  consent  of  defendant,  or 
at  its  implied  invitation,  and  such  position  was 
not  tafe  as  compared  with  that  upon  tbe  seats 
tbe  car,  she  cannot  recover.  It,  is  said  by 
Cbapman,  J.,  in  speaking  of  hittse  railroad 
in  Matei  -v.  Lynn  A  B.  R.  R.  Co.  8  Alien, 
"The  aeMs  inside  tiie  car  are  not 
SHaib. 


the  only  places  where  the  managers  of  the 
train  expect  passengers  to  remain,  and  it  is 
notorious  that  they  stop  habitually  to  receive 
passengers  to  stand  inside  till  the  car  is  tull, 
and  then  to  stand  upon  the  platforms  till 
thi^  are  full,  and  continue  to  stop  and  re- 
ceive them  after  there  Is  no  place  to  stand  ex- 
cept on  the  steps  of  the  platform."  These  re- 
marks apply  to  the  open  cars  need  by  the  horse 
railroads,  as  well  astbe  cltwed  cars.  Thatsuch 
positions  are  less  safe  than  those  in  the  seats, 
from  the  danger  from  jolting,  stopping,  or  the 
motion  of  the  car,  especially  aroimd  curves,  is 
certainly  true ;  but  they  are  not  therefore  ne- 
cessarily so  hazardous  that  one  occupving  such 
a  position  should  be  thereby  prevented  from  re- 
covering, if  injured  by  want  of  due  care  in  the 
management  of  tbe  car.  The  passenger  has  a 
right  to  believe  that  it  will  be  conducted  and  oj)- 
erated  in  view  of  the  fact  that  some  of  the  pas- 
sengers are  or  may  be  standing  and  steadying 
themselves  by  tbe  seats,  rails,  or  straps  that 
may  have  been  provided  for  that  purpose.  The 
defendant  relies  on  the  case  of  WitU  v.  Lynn 
(fe  B.  R.  R.  Co.  129  Moss.  857.  but  the  differ- 
ence between  that  case  and  the  one  at  bar  is 
radical.  Id  that  case  the  plaintiff  occupied  a 
sitting  position  upon  the  front  platform  of  a 
street  railway  car  while  in  motion,  against  the 
rules  of  tbe  defendant  corporation,  the  warn- 
ing of  the  driver  of  the  car,  and  without  any 
reasonable  excuse  therefor.  Such  conduct 
could  not  but  be  considered  as  careless  by  men  of 
common  prudence.  In  tbe  case  at  bar,  the  de- 
fendant's evidence  tended  "  to  show  that  when 
the  crowd  came  from  the  railroad  station  to  get 
upon  tbe  car,  tbe  conductor,  in  a  loud  tone  of 
voire  that  this  plaintiff  and  others  must  have 
heard,  proclaimed  that  there  was  no  room  in 
the  car  except  for  people  to  stand  up,  and  that 
there  were  no  seats."  80  far,  by  fair  implica- 
tion, as  defendant  contends,  from  giving  tbe 
plaintiff  "notice  not  to  take  tbe  position  which 
she  did,"  the  true  construction  of  this  evidence 
is,  that  while  passengers  were  warned  that 
there  were  no  seats,  they  were  invited,  if  they 
would  submit  to  this  Inconvenience,  to  occupy 
tbe  standing  room.  Espedtdly  is  this  so  where 
it  appeared  that  the  car  remained  to  receive 
such  passengers,  and  when  no  objection  was 
made  to  tbe  position  taken  by  the  plaintiff  be- 
fore ber  injury.  If  the  defendant  consented  to 
receive  tbe  plaintiff  as  a  passenger  while  occu- 
pying a  standing  po.iition,  even  u  It  was  com- 
paratively unsare,  and  ^et  one  which  a  passen- 
ger could,  in  the  exercise  of  due  care,  proper^ 
occupy,  the  plaintiff  would  not  be  barred  from 
recovering. 

These  remarks  dispose  of  tbe  sixth  request. 
To  have  instructed  the  jury  that  if  tbe  plaintiff 
"took  a  place  or-  position  on  the  car  where 
there  was  no  providon  for  passengers,"  the  de- 
fendant would  not  be  liable  if  such  position 
contributed  to  tbe  accident,  would  have  been 
to  omit  the  important  consideration,  whether 
the  position  was  occupied  by  tbe  implied  invi- 
tation and  full  consent  of  defendant.  If  so, 
the  plaintiff  was  not  necessarily  prevented  from 
recovering,  and  would  have  a  right  to  expect 
that  proper  care  would  be  used  in  driving  the 
car. 

Exceptiont  oterruUtL 
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City  of  BOSTON 
v. 

John  ORAT  0t  aL 

The  lemae  of  a  store  and  bueaient  in- 
clnde«theezcaT»tion  under  the  side- 
walk and  its  covering,  and  the  tenants' 
covenant  to  keep  in  repair  applies  to 
it,  and  is  not  affected  in  regard  to  it,  by 
the  provision  that  the  lessees  shall  not 
be  bound  to  repair  the  roof,  nor  by  their 
covenant  that  the  lessors  may  enter  to 
view  the  premises  and  make  repairs,  if 
fhey  elect  to  do  so. 

(Suffolk — Filed  Febniaty  9, 1887.) 

APPEAL  by  pliUntiff  from  a  judgment  of  tbe 
Suffolk  Snperior  Court  in  favor  of  defend- 
ants  in  an  action  to  recover  of  the  owners  of  a 
building  damages  sustained  by  tbe  city  by  rea- 
son of  an  action  against  it  by  one  injured  by  a 
defective  sidewalk.  AffiriMcL 

Tbe  case  was  submitted  to  tbe  court  below 
on  the  followioe  acreed  facts: 

It  is  agreed,  for  the  purpose  of  this  trial,  that 
one  McQuire  recovered  judgment  for  $775.77 
damages  and  $36, 60  costs,  for  an  injury  received 
by  her  on  the  sidewalk  in  the  highway  in  front 
of  and  a  part  of  tbe  estate.  No.  66  Hanover 
Street,  Boston.  The  sole  cause  of  tbe  injury 
was  the  smoothness  and  stipperiness  of  tbe  iron 
frame  of  a  Hyatt  light  which  formed  a  part  of 
said  sidewalk.  At  the  time  of  the  accident  the 
defendants  owned  said  light,  and  tbe  fee  of  said 
sidewalk  of  said  estate,  which  was  a  brick 
building  several  stories  high  with  a  basement 
cellar.  Said  basement  lawmlly<extended  under 
tbe  sidewalk  and  was  lighted  solely  by  tbe  said 
Hyatt  light.  The  space  directly  under  the  light 
was  a  suitable  place,  and  has  been  used  by  the 
tenants  hereafter  mentioned  for  storing  boxes, 
etc.,  and  beyond  that  space,  and  extending  to- 
wards tbe  road-bed,  was  tbe  bin  in  which  they 
kept  their  coal. 

The  ground  floor  and  this  basement  were,  at 
tbe  time  of  the  accident,  occupied  by  tbe  firm 
of  William  O.  Harris  &  Sons,  under  the  lease 
the  material  covenant  of  which  appears  from 
the  opinion. 

When  the  building  was  erected  it  was  con- 
structed so  that  the  other  rooms,  above  tbe 
ground  floor,  should  be  occupied  in  connectioD 
with  the  American  House,  and  at  the  time  of 
this  accident  they  were  so  occupied  by  Rice, 
the  owner  of  tbe  American  House,  who  was 
holding  over  under  a  lease  from  tiie  owners. 

The  entrance  of  the  Americaa  House  was  on 
the  adjoining  estate,  which  was  not  owned  by 
these  defeDdants,  and  there  was  no  means  of 
access,  unless  by  the  windows,  into  any  part  of 
the  defendants'  buildingabove  tbegrouna  floor, 
except  through  the  parts  of  the  American 
House  which  were  not  owned  by  these  defeud- 
ants,  the  only  outdoor  entrances  to  defenduits' 
building  being  the  entrance  into  Harris's  store 
from  the  sidewalk  where  the  accident  occurred, 
utd  a  rear  entrance  to  that  store  from  a  passage- 
way leading  from  Portland  Street. 

Due  notice  of  McOuire's  suit  and  summons 
to  defend  it  were  giveo  by  tbe  city  to  these  de- 
fendants, and  they  declined  to  defend  it.  The 
judgment  and  costs  were  paid  by  the  dty. 
158 


The  defiendants  contend  that,  on  Uk  ^xm 

facts,  the  only  remedy  of  the  city,  if  aoy,  is 
against  the  tenants,  but  they  also  contend  Utat 
the  city  alone  was  responsible  for  the  defect; 
or  that,  if  the  owners  or  tenants  were  re^miBi- 
ble  at  all,  their  liability  was  joint  with  the 
city's,  and,  therefcoe,  that  the  city,  beings  joint 
wrongdoer,  cannot  recover  of  other  owner  or 
tenant.  It  isadmltted,  subject  to  tbe  pIsinUlTs 
objection  to itscompetency,  that  this  iron  frame 
was  a  proper  material  to  be  used  in  the  con- 
struction of  a  sidewalk,  though  more  perish- 
able than  some  other  materials  commonly  used 
for  that  purpose;  that  it  bad  been  properlj 
made  and  placed;  and  that  the  accident  hap- 
pened simply  because  the  iron  wore  amootti 
and  slippery 'by  long  use  by  the  public. 

If,  upon  tbe  above  statement,  tbe  court  is  of 
the  opinion  that  the  defendants  are  liable,  Ukii 
judgment  to  be  entered  for  the  plaintiff  for  the 
amount  claimed  in  the  declaration;  otherwise 
judgment  to  be  entered  for  the  defendants. 

After  a  bearing  on  tbe  agreed  facts,  the  court 
ordered  judnnent  thereon  for  the  defendaots, 
and  plaintiff  appealed. 

Mr.  Robert  W.  Nason,  for  plauitiff: 

Tbe  defendants,  by  digging  a  pit  in  the  b^- 
way  and  covering  it  with  an  iron  frame  toqSlo^ 
so  perii^able  as  to  become  smooth  and  danger' 
ous  from  public  travel,  created  a  public  nui- 
sance. 

Soitau  V.  De  Held,  2  Sbn.  (U.  S.)  183, 148; 
Dygertx.  Sehenck,  28  Wend.  447-850. 

The  defendants,  whether  tbe  creators  of  iter 
the  grantees  maintaining  it,  are  liable  for  tbe 

injury  cotpplained  of. 

MeDonoagh  v.  Oilman,  3  Allen,  264;  FMer 
V.  Gushing,  134  Mass.  374 ;  8f«f«m  v.  Faxon, 
19  Pick.  147 ;  Smith  v.  Smith,  2  Pick.  62t; 
Prentiaa  V.  Wood,  and  Prentiss  v.  Atdrieh,  13! 
Mass.  467. 

They  cannot  rid  themselves  of  this  lialnlitj 
by  leasing  the  nuisance,  especially  where  Lbey 
reserve  rent. 

MeDonfivgh  v.  Oilman.  3  Allen,  264.  8«7 : 
Prentisg  v.  Wood,  182  Mass.  487. 

The  defendants  are  not  id  a  situation  to  anul 
tbetnsetves  of  the  priDctple  that  the  occiqiier, 
and  not  the  landlord,  is  bound  to  keep  biuW- 
iogs  and  other  structures  abuttinff  upon  com- 
mon  highways  in  repair,  for  they  had  the  gen- 
eral supervision  of  the  whole. 

Shipley  V.  Fifty  A»»ociata,  101  Mass.  251-254 

When  a  building  is  leased  in  separate  por- 
tions to  different  tenants,  they  take,  during  tbe 
existence  of  tbe  speciflc  apartments,  no  inter- 
est in  the  soil  except  such  as  is  merely  and  oe- 
cessarily  Inddental  to  their  enjoyment  of  the 
specific  apartments  demised;  the  lights  of  toi- 
ants  in  ^udh  cases  are  confined  strictly  to  tbe 
specific  premises  demised. 

StoekweU  v.  Hunter,  11  Met.  455  ;  1  Waahb. 
Real  Prop.  4th  ed.  p.  545,  §  10. 

The  defendants  are  liabte  in  the  case  at  bar, 
because  tbe  tenants'  occupation  of  the  prem- 
ises was  not  exclusive. 

Milfirrd  v.  Holbrook,  9  AUen,  17;  StockveU  v. 
Hunter,  11  Met.  448;  Skiptqfv.  F^tjf  Amoeiala, 
101  Mass.  251-254;  Peti^  v.  akinaer,  llSMaat. 
129. 

The  plaintiff  was  not  a  joint  wrongdoer  with 
the  defendants.  The  nuisance  which  was  tbe 
sole  cause  of  the  Injury  to  McGulre  was  mated 
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ud  maintained  by  the  defendants,  and  they 
are  liable  for  the  damages  and  costs  paid  by  the 
pbintiff. 

I/fwea  Y.  BotUm  &  L.  R.  R.  Co.  23  Pick.  34; 
WolmmY.  HenOiaw,  101  Mass.  193. 

Mr,  Robert  H.  Gardiner,  for  defend- 
ants: 

Hie  occupant  and  not  the  landlord  is  prima 
JaeU  liable,  and  it  is  only  to  prevent  circuity  of 
action  that,  if  the  landlord  has  bound  himself 
10  make  repairs,  an  action  is  allowed  in  the  first 
instance  against  him. 

Lowdl  V.  Spaulding,  4  Cush.  277. 

Repairing  the  defect  in  question  was  not  wiUi- 
ia  the  prohibition,  by  the  lease,  of  alterations 
m-addidoua. 

JStailffn  V.  Worthinpbm,  10  Gray,  497,  500. 

The  New  York  decisions,  relied  on  by  plain- 
tiff at  the  trial,  are  not  in  point,  because  plain- 
tiff has  failed  to  show  that  the  accident  was 
caused  by  an  original  fault  of  conslructiou,  or 
that  we  m  any  way  upheld  or  continued  the 
d^ect;  and  besides,  they  are  hardly  consistent 
with  the  latest  New  York  case — 

Wotfv.  Kilpatriek,  101  N.  T.  14«. 

Moreover,  the  law  of  New  York  on  this  p<^t 
is  peculiar  to  that  State. 

A  few  decisions  of  other  courts  are: — 

PnUy  V.  Bieknuyre,  L.  R.  8  C.  P.  401:  Owin- 
neU  V.  Earner,  L.  R  10  C.  P.  669  ;  Fisher  v. 
ThirkeU,  21  Mich.  1;  Bean  v.  AiiMer,  9  Pa. 
198;  OHtUeif  T.  BUtominffkm,  68  IlL  47. 

W.  AUea*  J.,  delivered  the  opinion  of  the 
eoort: 

The  plaintiff  relies  upon  twoffrotmds  to  take 
this  case  out  of  the  rule,  that  the  occupier  of 
premises,  and  not  the  landlord,  is  under  obliga- 
tion  to  keep  in  repair  so  as  to  be  safe  for  the 
pablic.  Lowell  v.  Bpaulding,  4  Cush.  277; 
Uncart  V.  Pitnam,  127  Mass.  403. 

It  is  contended  that  the  excavation  under  the 
sidewalk  was  the  nuisance,  put  there  by  the 
landlord  and  let  by  him  to  the  tenants  to  be 
used  by  them.  But  the  case  finds  that  the  ex- 
cavation was  properly  there,  and  that  its  cover- 
ing was  properly  made  and  placed,  and  of 
proper  materials,  and  that  the  acddent  hap- 
pnira  because  it  bad  worn  smooth  and  slippery 
from  long  use.  The  nuisance,  then,  consisted 
in  the  condition  of  the  surface  of  the  covering, 
which  formed  part  of  the  sidewalk;  and  it  i3 
not  claimed  that  it  was  in  the  same  condition 
when  the  premises  went  from  the  occupation  of 
the  landlord  Into  that  of  the  tenants,  if  that 
voold  be  material.  In  both  of  the  cases  cited 
above  it  was  held  that  a  landlord  was  not  under 
oNintion  to  see  that  excavations  in  tideindks, 
made  by  him  and  covered  when  let,  were  kept 
coTCTed.  In  Larve  v.  Farren  Hotel  Co.  116 
Mass.  67,  the  opening  in  the  sidewalk  was  made 
sod  left  uncovered  by  the  landlord,  and  he  was 
bekl  to  be  liable,  but  whether  for  that  reason, 
or  because  he  retained  the  general  control  and 
niperriaion  of  the  premises  and  the  obligation 
to  keq>  them  in  repair,  does  not  distincuy  ap- 
pear. 

It  is  also  contended  that  the  occupation  and 
u|e  obligation  to  keep  in  repair,  of  the  tenants, 
did  not  extend  to  the  part  of  the  premises  (the 
Hyatt  light)  which  was  defective;  tliat  the 
landlord  retained  the  control  of  that,  and  was 
tberefore  imder  obUgatloD  to  keep  it  in  repair. 
aUAse 


We  think  that  the  lease  of  the  store  and  base- 
ment included  the  excavation  under  the  dde- 
walk  and  Its  covering,  and  that  the  tenants'  cov- 
enant to  keep  in  repair  applied  to  it,  and  is  not 
affected  in  regard  to  it,  by  the  provision  that 
the  lessees  diail  not  be  bound  to  repair  the  roof, 
nor  by  their  covenant,  that  the  lessors  may 
enter  to  view  the  premises  wd  make  repairs  if 
they  elect  so  to  do. 

The  fact  that  the  upper  part  of  the  building 
was  let  to  another  tenant,  who  covenanted  to 
keep  it  in  repair  (not  excepting  the  roof),  does 
not  seem  to  be  materiaL 

Jutlgmmt  afflrmed. 


J.  S.  ELKINTON  el  at., 

V. 

Eliza  F.  BOOTH  et  al. 

1.  The  fWcts  that  plaintiffs  never  knew 
that  defendants  were  the  responsible 
parties  in  the  debtor  firm,  and  that  the 
company  did  not  owe  plaintiffs  any- 
thing at  the  time  defendants  ceased  to 
do  busineBS,  taken  by  themselves,  were 
not  safficlent  to  exonerate  defendants 
from  the  dnt^  of  fixing  notiee  to 
plaintiffs.of  their  wlt£draw»l  from  the 

3.  In  an  action  of  contract  to  recoverupon 
an  account  for  goods  and  merchandise 
■old  and  delivered  to  a  flrai,  plaiBtlA 
must  show  that  they  sold  the  Koods  to 
the  oomi>any  tinder  the  belief  that  the 
same  persons  who  had  formerly  made 
the  company  worthy  of  credit  still 
remained  in  it,  and  in  reliance  upon 
their  responsibility.    The  liability  of  a 

Sartner  who  has  withdrawn  from  the 
rm  is  a  liability  by  estoppel  only. 

(Worcester- — Filed  February  28, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  to  recover  the  sum  of 
$818.83  upon  an  account  annexed.  The  de- 
fendants relied  upon  a  dissolution  of  their  firm, 
and  notice  thereof  to  the  plaintiflb,  as  a  defense 
to  this  action.  At  the  trial  in  the  superior 
court  before  Bacon,  J.,  it  appeared  that  the 
business  of  manufacturing  woollen  goods  had 
tteen  carried  on  by  these  defendants  and  other 
pariies  at  Melville,  in  the  town  of  Blackstone, 
from  August  20.  1881,  to  January  1,  1884,  and 
during  afi  that  Ume  under  the  name  of  Spring 
Brook  Mills  Co.,  B.  Booth,  Agent;  that  defend- 
ants carried  on  said  business  under  said  name 
from  August  20, 1881,  to  October  8, 1881,  when 
they  claimed  to  have  sold  said  business  to  Ben- 
jamin Byrnes  and  John  D.  Byrnes,  who  con- 
tinued to  carry  on  said  business  under  the  same 
name  from  that  time  till  January  1, 1884,  with 
B.  Booth,  agent  as  aforesaid;  that  said  Bynies 
had  nothhig  to  do  personally  with  the  running 
of  said  min,  but  the  business  was  conducted 
the  same  as  before,  with  Booth  as  agent,  and 
the  same  employees;  that  the  plaintiffs  or 
their  agentsnever  knew  them  or  heard  of  them, 
or  either  of  them,  Until  a  short  time  before  tbk 
tri^ 

It  also  appeared  that  these  plalnti&  had 
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dealt  with  tbe  Bprinc  Brook  Uills  Co.  during 
all  of  Bfiid  time;  ana  at  the  time  defendants 
sold  out,  or  pretended  to  bcH  out,  as  aforesaid, 
the  Spring  Brook  Mills  Co.  did  not  owe  these 
plainlifTB  anything;  that  at  the  time  these  de- 
fendants went  into  business,  ther  filed  married 
women's  certificates  in  the  town  clerlt's  ofBce 
at  Blackstone,  showing  that  they  were  doing 
business  on  their  separate  accounts  as  copart- 
ners under  the  name  of  Bprin^  Brook  Hills  Co. , 
6.  Booth,  Agent;  but  at  the  time  they  sold  said 
business  they  filed  a  statement  in  said  town 
clerk's  office,  showing  lhat  tbey  had  ceased  to 
do  business;  and  that  defendants  properly  ad- 
vertised the  dissolution  of  their  firm  in  the 
newspaper  called  "Uzbridge  Compeodiiun," 
which  was  the  newspaper  publishea  nearest  to 
tbe  place  where  said  businestt  was  carried  on. 

There  was  no  evidence  as  to  whether  plain- 
tiffs knew  that  these  defendants  had  ever  had 
any  interest  in  the  Spring  Brook  Milts  Co.  ex- 
cept what  might  be  mferred  from  tbe  filing  of 
said  married  women's  certificates,  and  the  other 
surrounding  circumstances,  till  after  the  goods 
bad  all  been  delivered,  upon  which  this  actioD 
was  brouebt.  None  of  the  plaintiffs  tesUfied 
at  tbe  trial.  The  plaintiffs  claimed  that  there 
had  been  no  dissolution  of  the  partnership,  and 
also  that  tbey  hod  received  no  notice  of  the  dis- 
solution of  the  firm  consistiDg  of  these  defend- 
ants. The  defendants  a^ed  tbe  court  to  rule 
that  If  the  plaintiffs  never  knew  that  the  de- 
fendants were  the  responsible  parties  in  tbe 
Si>TiDg  Brook  Mills  Co..  and  the  Spring  Brook 
Uills  Co.  did  not  owe  them  anything  at  the 
time  these  defendants  ceased  to  do  business, 
then  these  plaintiffs  were  not  entitled  to  actual 
notice  of  the  dissolution  of  the  firm  consisting 
of  these  defendants. 

The  presiding  judge  refused  to  rule  as  re- 
quested, and  tbe  defendants  excited;  but  in- 
stiucted  the  jury  as  follows:  "  It  app^xs  by 
the  evidence  in  this  case  that  the  plaintiffs, 
witb  that  degree  of  carelessness  and  negligence 
which  some  tradesmen  indulge  in,  had  never 
ascertained  that  Eliza  F,  Booth  and  Margaret 
Kidd  were  really  the  Spring  Brook  Mills  Co., 
and  did  not  know  it.  I  instruct  you  that  that 
makes  no  difference.  If  they  had  been  dealing 
with  tbe  Spring  Brook  Mills  Co.,  consisting  of 
these  parties,  and  the  Spring  Brook  Mills  Co., 
white  they  were  dealing  with  them,  paid  their 
bills,  they  had  no  right  to  step  out  and  leave 
the  plaintiffs  in  the  lurch,  with  irresponsible 
parties  put  in  their  place,  without  piviug  notice. 
And  if  you  find  that  tbey  have  been  dealing 
with  the  Spring  Brook  Bulls  Co.  while  it  was 
made  up  of  these  present  defenduits,  then  they 
would  have  no  right  to  step  out  and  put  other 
parties  in  their  place  without  giving  actual 
notice  to  tbe  parties  with  whom  they  had  been 
dealing,  and  without  giving  actual  notice  to 
plaintiffs." 

The  jury  found  forthe  plaintiffs,  and  thede- 
fendants  alleged  exceptions. 

Mea»r».  Bla^kner  &  Vanghan.  for  de- 
fendants: 

Sidi  V.  CrandaU,  2  New  Eng.  Rep.  50S,  142 
^Tass.  117,  is  a  case  identical  with  the  one  at 
bar,  and  fully  sustains  th6  defendants'  position. 

Pratt  V.  Page,  32  Vl.  13;  Lind.  Partu.  *407, 
note  b;  Benton  v.  Chamberlain,  23  Tt.  711. 

If,  as  appears  by  the  UU  of  exceptioDB,  the 
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plaintiffs  had  not  ascertained  that  the  defend- 
ants ever  bad  any  relation  with  the  Sprinr 
Brook  Mills  Co. ,  men,  after  the  disaolutitMi « 
the  defendants'  relation  therewith,  the  plain- 
tiffs could  not  have  l>een  misled  by  the  defend- 
ants' conduct  into  ^ving  credit  to  their  soc- 
cessors;  and  if  the  plaintiffs  were  not  misled  hy 
the  defendants,  the  defendants  are  not  liable  in 
this  action. 
Pratt  V.  Page,  mpra. 

The  plaintiffs  never  had  knowledge  of  the 
defendants'  copartnership,  and  persons  having 
no  knowledge  of  the  existence  of  a  partnersliip 
are  not  entitled  to  notice  of  its  dissolution. 

Vhamberlain  v.  Dow,  10  Mich.  819. 

8o  far  as  the  plaintiffs  were  concenied,  tbe 
relation  of  tbe  daTendants  to  the  company  doe* 
not  seem  to  differ  essentially  from  that  of 
dormant  partners,  and  therefore  the  plaintiffs 
would  not  be  entitled  to  notice  of  dissolutioQ  of 
the  partnership. 

Orosvenor  v.  Llopd,!  Met.  19:  8  Kent,  Com. 
mh  cd.  p.  68;  Story,  Pratn.  7tb  ed.  g§  159,  IW, 
and  notes. 

Mr.  B.  W.  Potter,  for  plaintiffs: 

It  has  been  decided  upcm  the  dissolution  of 
a  partnership,  where  there  are  dormant  part- 
ners, or  partners  made  such  by  implication  of 
law,  no  notice  of  dissolution  need  be  pvea 
in  order  to  relieve  them  from  future  liability; 
but  even  in  sucb  a  case  it  must  be  admitted 
that  a  party  is  a  dormant  partner,  or  the  jury 
must  find  uiat  he  is  a  dormant  partner,  in  ordw 
to  excuse  notice  of  dissolution. 

Ooddard  v.  Pratt,  16  Pick.  428,  439;  Defor^ 
V.  ReyTidda,  86  Pa.  826;  Western  Bank  of  Got- 
land V.  NeedeU,  1  Fost.  &  F.  481. 

It  has  never  been  decided  that  a  person  who 
has  been  a  known  and  ostensible  partner  and 
held  himself  out  as  such  has  been  released  from 
giving  notice  on  the  ground  that  he  did  not 
happen  to  be  known  personally  by  the  parties 
with  whom  his  firm  hod  been  domg  busSness. 
On  the  contrary,  it  is  a  well-settled  role  of  lav 
that  where  an  ostensible  or  known  partner  re- 
tires from  the  firm,  be  will  still  remain  liable 
for  all  the  debts  and  contracts  of  the  firm  as  to 
all  persons  who  have  previously  dealt  with  tbe 
firm  and  have  no  notice  of  bis  retirement. 

Story,  PartD.  S  160,  and  cases  cited;  flwJb'a 
V.  Carrather$,  8  Esp.  248.  249. 

In  this  case  the  plaintiffs  had  previously 
dealt  with  the  defendants,  and  the  business  of 
the  company  was  carried  on  the  same  after  the 
sate  and  dissolution  as  before,  and  tbe  defend- 
ants, in  the  absence  of  notice,  under  a  well-set- 
tled rule  of  hiw,  are  presumed  to  hold  tbe  same 
relation  to  the  concern  afterwards  as  before. 

Howe  V.  Tliayer,  17  Pick.  91. 

It  has  been  decided  that  a  partner  not  known 
to  a  defendant  may  sue  to  recover  a  bill  con- 
tracted by  his  firm,  and  by  a  parity  of  reason- 
ing a  party  dealing  witb  a  firm  ought  to  be  per- 
mitted to  sue  such  firm,  even  fi  he  does  not 
know  personally  anv  of  Its  members. 

Austin  V.  WaUh,'2  Mass.  401. 

C.  Allen,  J.,  delivered  the  opinion  of  tbe 

court: 

The  defendants  asked  the  court  to  rule  that, 
if  the  plaintiffs  never  knew  that  the  defend- 
ants were  the  responsible  parties  in  tbe  Spring 
Brook  Mills  Co.,  and  if  that  company  d^  not 
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owe  them  anything  at  the  time  these  defend- 
ants ceased  to  do  business,  then  these  plaintiffs 
were  not  entitled  to  actual  notice  of  the  disso- 
lution of  the  firm  consisting  of  these  defend- 
ants. This  request  was  properly  refused.  The 
two  particulars  mentioned,  taken  by  them- 
selves alone,  were  notsufflcient  and  decisive  to 
exonerate  the  defendants  from  the  duty  of  giv- 
ing notice  to  the  plaintiffa  It  was  not  neces- 
sary that  the  plaintjflB  should  have  known  the 
names  of  the  defendants.  They  might,  from 
their  own  experience  and  otherwise,  have  be- 
come satisflea  that  the  Spring  Brook  Mills  Co. 
contained  and  was  managed  by  persons,  as 
members  of  the  firm,  who  were  men  of  means 
as  weU  as  regular  and  prompt  in  payii^  all 
tbdr  debts,  although  they  never  had  ascer- 
tained the  names  of  such  persons.  The  de- 
fendants did  not  contend  that  during  their 
membership  of  the  firm  they  were  merely  dor- 
mant partners.  Their  request  for  instructions 
implies  the  contrary.  They  carried  on  the  busi- 
ness. The  plaintiffs  might  well  be  content  to 
continue  to  give  credit  to  the  firm.  If  they  be- 
lieved it  renmfned  as  it  had  been;  and  it  could 
not  properly  be  ruled,  as  matter  of  law,  that 
the  defendants  owed  no  du^  of  giving  notice 
to  the  plaintiffs  of  their  withdrawal  from  the 
firm,  merely  because  the  plaintiffs  did  not 
know -that  these  individuals  were  the  respons- 
ible parties  in  the  firm.  Nor  is  the  fact  tliat 
the  company  did  not  owe  anything  to  the  plain- 
tiffs at  the  Ume  of  tbe  defendants'  withdrawal 
the  test  of  their  duty  to  give  notice  of  such 
withdrawal.  80  narrow  a  rule  as  this  might 
have  the  effect  to  defraud  those  who  were  giv- 
ing credit  to  the  company  habitually  and  reg- 
ularly, if  nothing  happened  to  be  done  on  the 
particular  day  when  the  defendants  with- 
drew. 

The  instructions  which  are  stated  in  the  bill 
of  exceptions  have  reference  to  the  defendants* 
request,  and  are  limited  to  "the  question  of 
notice," — that  is,  to  the  question  of  whether 
the  facts  assumed  would  exonerate  the  defend- 
ants from  the  duty  of  giving  notice  to  the 
plaintiffs;  and  they  are  to  the  effect  that  the  de- 
fendants were  not  so  exonerated,  if  the  plain- 
tiffs had  been  dealing  with  the  Spring  Brook 
Mills  Co..  cunststing  of  these  defendants,  and 
the  company  bad  paid  its  biHs.  This  was 
sufficient,  in  respect  to  the  matters  to  which 
the  attention  of  the  judge  was  called,  by  the 
particular  instructions  which  were  asked.  The 
instructions  to  the  jury  in  other  respects  are 
not  stated.  Of  course  the  plaintiffs  could  not 
recover  without  showing  that  they  sold  the 
goods  to  the  Spring  Brook  Mills  Co.  nnder  the 
belief  that  the  sune  persons  who  had  formerly 
made  that  fompany  worthy  of  credit  still  re- 
mained in  it,  and  in  reliance  upon  their  re- 
sponsibility. This  was  the  ground  of  the  de 
cision  in  Sieh  v.  OrandaU,  2  New  Eng.  Rep. 
592, 142  Mass.  117,  where  it  was  said  that  it  did 
not  appear  that  the  plaintiffs  were  misled  by 
the  defendants'  conduct  or  silence  into  believing 
him  to  be  the  real  party  in  interest  in  conduct- 
ing the  business.  See  also  Scarf  v.  Jnrdine,  L. 
H.  7  App.  Gas.  345,  where  it  was  held  that  the 
liability  of  a  partner  who  has  withdrawn  is  a 
liability  by  estoppel  only.  It  does  not  appear 
that  there  was  any  omission  to  instruct  the  Jury 
2  MAsa 


properly  on  this  point,  and.  In  the  o]^lon  of  a 
majority  of  the  court,  the  entry  must  be— 
ExeepUona  overrvied. 


Jama  M.  CARTEB 

V. 

John  A.  DUQOAN. 

1.  The  otteer  who  Mrrea  a  writ  of  re- 
plevin nmst  return  the  bond  taken  by 
bim,  with  the  writ.  Such  production 
of  the  writ  and  return,  and  of  the  bond 
with  bis  acceptance  thereon,  to  the 
court  to  which  the  writ  is  returnable,  is 
proof  of  the  execntion  of  the  bond» 
and  that  he  accepted  it  as  sufficient. 

3.  In  an  action  of  tort  against  a  con- 
stable to  recover  damages  for  accept- 
ing innfflcient  sureties  on  a  bond 
taken  in  a  replevin  salt,  to  prove  the 
insufficiencv  of  the  bond  It  is  competent 
to  show  that  plaintiff  had  brongfht 
■ait  npon  It,  and  had  been  unable  to 
realise there&om;  and  forthia  purpose 
the  record  of  the  suit  and  return  of  the 
ofQcer  upon  the  execution  issued  therein 
is  admissible. 

8.  Testimony  that  theoifteer  serving  the 
execution  eonld  And  no  property  of 
the  principal  or  sureties  in  the  bond, 
and  that  they  were  worthless,  ia  auffl- 
cient^as  tending:  to  show  that  they  were 
inenfflcient  when  the  bond  was  taken, 
as  also  upon  the  question  of  damages. 

(SuOblk  Filed  FebnuuyiMt  188T.) 

ON  report.  Exceptxont  ^terruled. 
Action  of  tort  agmnst  the  defendant,  a 
constable  of  the  city  of  Boston,  to  recover 
damages  from  him  for  accepting  insufficient 
sureties  on  a  bond  taken  by  defendant  in  the 
service  of  a  replevin  writ,  wherein  Amelia  Cos- 
tello  was  plaintiff  and  James  M.  Carter  was 
defendant.   The  answer  was  a  general  denial. 

At  the  trial  in  the  Superior  Court  before 
Pitman,  J.,  the  plaintiff  called  as  a  witness  the 
clerk  of  the  superior  court,  who  produced  the 
writ,  bond,  and  record  of  the  replevin  suit 
wherein  said  bond  had  been  taken.  The  plain- 
tiff put  in  evidence  said  replevin  writ,  and  also 
the  return  made  thereon  by  the  defendant  in 
this  suit  as  a  unstable.  The  plaintiff  then  of- 
fered in  evidence  the  bond  returned  by  Duggan 
with  the  replevin  writ,  and  the  certificate  of 
Duggan  on  the  bond,  approving  the  sureties; 
but  plaintiff  did  not  call  the  attesting  witness 
to  the  bond,  or  give  any  reason  for  omitting 
to  call  him,  or  prove  or  attempt  to  prove  the 
signatures  of  the  principal  and  sureties  to  said 
bond,  or  prove  that  it  was  accepted  by  Duggan. 
The  defendant  objected  to  this  offer  0?  tbe 
bond  and  certificate  until  the  dgnatures  of 
principal  and  surety  had  been  proved  by  the 
attesting  witness,  and  the  signature  of  defend- 
ant by  competent  testimony.  The  court  ad- 
mitted the  bond  and  certificate  without  requir- 
ing such  proof,  and  defendant  excepted. 
Plaintiff  further  showed  that  be  recovered 
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judgment  in  said  replevin  suit  for  a  return  of 
the  property  nod  for  costs  of  suit;  that  execu- 
tion issued  theFeon,  and  was  dulv  returned  in- 
to court  unsatisfied.  Plaiutiff  tHen  called  the 
clerk  of  the  Municipal  Court  of  the  City  *of 
Boston,  who  produced  the  writ,  declaration, 
and  record  of  that  court  in  a  suit  brought  by 
plaintiff  against  the  principal  and  sureties  on 
said  bond  avm  in  said  reptevin  suit,  by  which 
it  appeared  the  plaintiff  recovered  judgment  in 
said  suit  for  $150  damages,  and  costs  of  suit 
taxed  at  $16.15;  that  an  execution  issued  there- 
on, dated  March  S4, 1877.  Defendant  objected, 
on  the  ground  that  the  testimony  was  mcom- 
peleut  as  to  him,  and  not  admissible.  The 
court  admitted  the  testimony,  and  d^eodant 
excepted. 

The  plaintiff  then  produced  the  execution  in 
said  ]a3^named  suit,  dated  March  24, 1877,  and 
offered  in  evidence  the  return  thereon  as  fol- 
lows: 

"Boston,  May  28,  1877.  By  virtue  of  this 
execution,  I  have  made  diligent  search  for  the 
goods  and  chattels,  lands,  or  tenements  of  the 
wititiin-named  defendants,  but  could  not  find 
any  within  my  precinct.  I  therefore  return 
this  execution  to  court  in  no  part  satisfied. 

F.  P.  Knapp,  Constable." 

It  appearing  that  said  execution  bad  never 
been  returned  into  the  municipal  court,  but 
had  remained  constantly  in  the  possession  of 
the  officer  or  plaintiff's  attorney  to  the  date 
of  this  trial,  defendant  objected  to  its  admis^on 
as  incompetent,  and  because  it  oppeured  that 
It  bad  never  been  returned  Into  court,  and 
could  not  be  used  as  eWdence  until  the  munic- 
ipal court  permitted  its  return  after  the  proper 
return  day,  and  because  said  execution  was  not 
competent  aeainst  defendant.  The  court  ruled 
that  the  testimony  was  admissible,  and  admitted 
It;  and  defendant  excepted. 

F.  P.  Knapp.  the  constable,  was  called,  and 
testified  that,  subsequently  to  March  24,  1877, 
and  before  the  return  day  of  said  execution,  be 
made  diligent  search  for  the  property  of  the 
principal  and  sureties  on  said  bond,  and  at  that 
time  could  not  find  any;  and  that  they  were 
worthless. 

Defendant  objected  to  this  testimony  as  in- 
competent, and  because  it  did  not  meet  the 
issue  in  this  case,  which  was  that  the  surges 
were  insufficient  on  the  28d  day  of  June,  1875 
(the  day  when  the  bond  was  taken).  The  court 
admitted  the  testimony,  and  defendant  ex- 
cepted. 

The  defendant  offered  no  evidence.  At  the 
request  of  the  plaintiff,  the  court  ruled  that  the 
amount  of  the  damages  recovered  in  said  suit 
on  the  bond  was  competent  evidence  as  to  dam- 
ages in  this  suit  To  this  ruling  the  defendant 
excepted. 

Defendant  asked  the  court  to  instruct  the 
jury  that  there  was  no  legal  evidence  of  identity 
of  parties,  or  of  the  value  of  goods;  and  that 
sureties  were  insufficient  at  the  time  of  the 
taking  of  bond,  if  any  was  taken;  ai^  that  the 
measure  of  damages  was  the  value  of  the  goods 
at  the  time  they  were  replevied;  and  that  upon 
all  the  evidence  the  Jury  should  render  a  ver- 
dict for  defendant.  The  court  refused  so  to 
instruct  the  jury,  and  defendant  excepted  to 
such  r^usal. 

The  defenilant  did  not  c^  to  go  to  the  jury 
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on  any  issues,  and  the  jury  rendered  a  verdict 
for  the  amount  of  said  juagment  and  interest 
.thereon;  and  the  conrt  reported  the  case  to  the 
supreme  judicial  court  for  its  determination  oo 
the  questions  of  law  presented. 

Mr.  Samuel  W,  CUfford,  Jr.,  for  defend- 
ant: 

The  court  was  in  error  in  admitting  the  bond 
as  agunst  defendant,  without  requiring  proof 
of  the  execution  of  the  bond  by  calling^  the  at- 
testing witness. 

Bolden  v.  Jenkin$,  125  Mass.  446. 

The  acceptance  of  a  bond  with  insufficiait 
sureties  is  the  gist  of  Uiis  action;  and  failure  to 
prove  acceptance  entitled  defendant  to  judf;^ 
ment,  for  the  bond  was  Impropeify  admitted  m 
evidence. 

Mr.  D.  C.  Llnscott,  for  plaintiff: 

The  bond  returned  with  the  replevin  writ 
was  a  part  of  the  records  of  the  superior  comt; 
and,  being  produced  bv  the  clerk  of  that  court, 
their  proper  custodian,  was  admissible  as  a 
judicial  record  without  proof  of  signatures. 

1  Greenl.  gg  501,  602;  Gardner  v.  Hotmtr, 
6  Mass.  3^. 

B}r  Qen.  Stat  chap.  148,  g  12,  Dugean  wsi 
required  to  take  a  bond  before  serving  we  writ, 
and  having  returned  this  bond  as  the  bond  so 
taken,  he  could  not  be  permitted  to  f&lnfy  his 
own  return.   This  is  old  and  familiar  law. 

Sawyer  v.  Harmon,  136  Mass.  414;  Oardmr 
V.  Hornner,  6  Mass.  336;  Weld  v.  Barti^,  10 
Mass.  470;  Simmons  v.  Bradford,  15  Mass.  88; 
Baker  T.  BaJcer,  126  Mass.  8,  and  cases  dted. 

The  taking  of  a  bond,  being  required  by  law, 
was,  of  course,  within  the  scope  of  the  coo- 
stable's  authonty;  and  therefore  the  bond 
was  a  part  of  the  judicial  records  of  the  court 

Bruce  v.  Holden,  21  Pick.  187;  Pickardv. 
lloioe,  12  Met  198;  Barnardv.  Oracet,  13 Met 
85;  LotArov  v.  Ide,  IS  Gray,  OS;  MeGtmgk  v. 
Wdlingtan.^M\m,SXSI5;  Canada  v,  Sauthwitk, 
16  Pick.  556,  558. 

Exemplified  copies  of  judicial  records  are  ad- 
mitted without  proof  of  si^atures,  and  it  is 
difficult  to  see  why  the  ongiual  record  may 
not  also  prove  itself.  This  is  not  a  suit  on  the 
bond.  Therefore  it  is  not  necessary  to  call  at- 
testing witnesses. 

1  Qreenl.  Bv.  ISth  ed.  57S,  h,  and  cases  cited. 

The  judgment  recovered  in  the  municipal 
court  on  ue  bond  against  the  prindpal  and 
sureties  was  competent  evidoice  on  tiie  ques- 
tion of  damages. 

We^  V.  Rice,  9  Met  S64;  T&umi  v.  Bomm, 
11  Mass.  80. 

The  return  of  constable  Knapp  on  flie  ezeca- 
tjon  was  admissible. 

Bite  V.  HoBmer,  12  Mass.  127;  JfoMer  v. 
Oreen,  17Mas8.  60;  Cluuev.  Keyea,%Qfn.y,Z\^ 

That  the  execution  had  not  been  returned  in- 
to court  was  immaterial.  It  was  in  the  ptisses- 
sion  of  the  officer  who  served  it,  and  bad  on  it 
his  return  in  due  form  properly  signed. 

Wilder  v.  Holden,  34  Pick.  8;  SOton  v.  Btojfft- 
ton,  S  Met  896. 

'The  ruling  that  the  hidgment  recovered  on 
the  bond  against  the  principal  and  sureties  wu 
competent  evidence  on  the  question  of  damages, 
was  correct.    It  shows  just  what  danu^es  the 

{ilatntiff  bos  suffered  by  reason  of  the  worth- 
essness  of  the  sureties. 
Wat  V.  Riee,  9  Met  064;  Trae$  v.  <?«sAeM. 
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5  Allen,  409;  TmtHf  t.  Homer,  11  Haas.  89; 
Miner  v.  Ooburn,  4  Alleo,  186. 

The  identitT  of  the  name  and  residence  was 
l^sl  and  sufficient  evidence  of  the  identity  of 
the  parties,  as  there  was  no  evidence  of  two 
Jotm  A.  Duuana  being  in  Boston. 

1  Greenl.  Ev.  §  575;  Ifdaon  t.  Wkittatl,  1 
Bani.  &  Aid.  10;  Warren  t.  Anderaon.  8  Scott, 
3«4;  Phill.  Ev.  661,  note  4;  SoBeUv.  Evam. 
4  Ad.  &  El.  N.  8.  636;  Qreemhield$  v.  Craw- 
ford, 9  Mees.  &  W.  S14;  Boden  v.  Saide,  4  Ad. 
ft£l.  K.  S.  636. 

Morton.  Ch.  J.,  delivered  the  ojniiion  of 
the  court: 

None  of  the  exceptions  taken  by  the  defend- 
ant can  be  sustained. 

1.  The  officer  who  serves  a  writ  of  replevin  is 
required  by  statute  to  return  the  bond  taken  by 
Mm,  with  the  writ,  to  the  court  to  which  the 
writ  is  returnable.  Pub.  Stat  chap.  184.  g  12; 
Gen.  Stat-  chap.  143,  §  12. 

The  production  of  the  writ  with  his  return 
thereon,  and  of  the  bond  with  his  acceptance 
thereon,  is  sufficient  proof  of  the  execution  of 
the  bond,  and  that  he  accepted  it  as  sufficient. 
His  return  is  conclusive  upon  him,  and  it  was 
not  necessary  for  the  plaintiff  in  this  case  to 
prove  the  signatures  to  the  bond  by  the  attest- 
ing witnesses,  or  to  offer  further  proof  that 
the  defendant  accepted  the  bond. 

S.  To  prove  the  insuffideQcr  of  the  bond,  it 
was  compettmt  for  the  plaintiff  to  show  that  he 
bad  brought  suit  upon  it  and  bad  been  unable 
to  mlize  anything  from  the  suit.  For  this 
purpose,  the  record  of  the  suit  and  the  return 
of  the  officer  upon  the  execution  which  issued 
in  it  was  admissible.   W€$t  v.  Etee,  Q  Met.  564. 

The  fact  that  the  execution  had  not  been  re- 
turned into  court  did  not  make  it  incompetent. 

8.  The  testimony  of  Enapp  that  he  could 
And  no  property  of  the  prindpal  or  sureties  in 
the  bond,  and  that  they  were  worthless,  was 
competent.  It  had  some  tendency  to  show 
that  they  were  insufficient  when  the  bond  was 
taken.  Wett  v.  Biee,  svpra. 

It  was  also  competent  on  th$  question  of 
damages;  for  if  they  were  able  to  respond  to 
this  execution,  it  is  difficult  to  see  how  the 
pl^Dtiff  would  sustain  any  loss  by  reasoo  of 
their  previous  insufficiency. 

4.  The  measure  of  the  damages  which  the 
plaiatiff  is  entitled  to  recover  is  not  the  value 
of  the  property  replevied,  but  is  the  amount  he 
has  lost  by  reason  of  the  misdoing  of  the  de- 
fendant in  accepting  the  insufficient  sureties. 
The  amount  which  fie  recovered  in  his  suit  up- 
on Uie  bond  was  therefore  admissible  evidence. 
The  other  exceptions  are  not  argued,  and  we 
'  them  as  waived. 


ATTORNEY- GENERAL,   ex  ret.  CIVIL 
SERVICE  COMMISSIONERS, 
c. 

Mayor  and  Aldermen  of  the  City  of  NORTH- 
AMPTON. 

1.  A  writ  of  ecrtior&H  lies  to  correct 
the  errors  of  inferior  courts  or  Jadl* 
elal  oneors  acting  in  proceedings,  not 

a  Ham. 


according  to  the  course  of  the  oommon 
law,  and  where  errors  cannot  be  cor- 
rteted  by  appeal,  or  exception,  or  by  a 
writ  of  error. 

2.  It  is  the  proper  remedy  to  revise  the 
proceeding  of  county  eommlsaion- 
ere,  or  of  <aty  councils,  or  of  boards  of 
aldermen,  when  they  act  in  laying  out 
liig^hways*  or  making  »— ssments 
for  sewers  or  other  improvements,  bat 
only  when  acting  in  a  fudloial  capacity. 

8.  The  appointment  of  pnblio  oJBoers 
by  the  municipal  authorities  of  a  city, 
is  admini atrative  and  in  no  sense  ju- 
dicial in  its  character,  and  eertionari  is 
not  the  prtqper  reme^  to  revise  their 
acts. 

{Suffolk — Filed  February  28, 1887.) 

CASE  reserved.  Pttition  dismiwed. 
This  was  a  petition  filed  by  the  Attorney- 
Gkmeral  at  the  relation  of  the  Civil  Service  Com- 
missioners for  a  writ  of  cerh'tmin'  to  review  the 
proceedings  of  the  Mayor  and  Aldermen  of  the 
City  of  Northampton  in  the  appointment  of 
one  George  D.  Bnscoll  as  a  police  officer,  and 
to  quash  the  same. 

The  case  was  heard  in  the  supreme  Judicial 
court  before  W.  Allen,  J.,  on  the  information 
and  answer  and  the  civil  service  rules  es- 
tablished by  the  civil  service  commissioners, 
under  the  Statute  of  1884,  chap.  820.  It  ap- 
peared from  the  petition  and  answer  that,  at 
the  request  of  tbe  mayor  of  the  city,  the  secre- 
tary of  the  examinera  of  Northampton  certified 
to  the  mayor  the  names  of  three  eligible  appli- 
cants for  the  position  of  policeman  m  the  city, 
that  stood  highest  on  the  register.  Of  the  three 
names  Luther  A.  Clark  stood  highest  uid 
Georj^e  D.  BriscoU  next.  Under  tbe  rules  of 
the  civil  service  commisdoners  Clark  was  en- 
titled to  the  appointment,  having  served  in  the 
anny_  in  time  of  war.  Clark  was  accordingly 
appointed  by  the  mayor  as  night  patrolman, 
but  was  rejected  by  the  board  of  aldermen, 
and  Briscoll  was  then  appointed  to  the  poaition 
and  confirmed  by  unanimous  vote.  The  re- 
spondents, in  their  answer,  STOrred  that  in  re- 
jecting Clark,  and  in  appointing  Briscoll  as 
aforesaid,  tbey  acted  as  executiveofficers  under 
and  by  authority  of  Acts  1888.  chap.  250,  g  18, 
and  the  writ  of  rertiorart  will  not  lie  to  quash 
their  doings  and  actions  in  tbe  premises. 

The  court,  W.  Allen,  J.,  reserved  the  case 
for  the  determination  of  the  full  court. 

Mem*.  Edear  J.  Shwman,  Atty-Om., 
and  Harv^  H.  Shenfaerd,  A»it.  At^-Qen., 
for  the  Commonwealth: 

Tbe  justices  of  this  court  have  expressed  the 
opinion  "that  the  Le^^ature  has  the  con- 
stitutional right  to  provide  for  the  appointment 
of  such  civil  service  commissioners,  and  to 
delegate  to  them  the  power  to  make  rules  not 
inconsistent  with  existing  laws,  to  guide  and 
control  their  discretion  and  the  discretion  of 
the  officers  of  the  State,  orof  the  cities  in  whom 
the  appointiog  power  is  vested.  This  Is  not 
a  delef^tion  of  tbe  power  to  enact  laws;  it  is 
merely  a  delegation  of  administrative  powers 
and  duties." 

Opinion     Juaticen,  138  Mass.  601 . 

The  question  has  been  before  the  Su[neme 
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CJourt  in  New  York.  Under  the  New  York 
Civil  Service  Act,  veterans  "ehall  be  preferred 
for  appointment  *  *  *  over  other  persoBB  of 
equal  standioe,  as  ascertained  under  this  Act." 
The  court  held  that  the  preference  was  sub- 
stantial. "  Botii  the  statute  and  rules  estab- 
lished under  it  contemplate  the  exercise  of  dis- 
cretion by  the  appointing  power  among  several 
of  the  applicants  having  the  highest  grading. 
The  one  with  the  highest  standing  may  be 
passed  by,  and  one  with  a  lower  standing  ap- 
pointed. But  if  a  discharged  soldier  or  sailor 
Is  presented  for  appointment,  he  must  be  ap- 
pointed by  preference  to  others  having  equal  or 
lower  standing.  In  other  words,  if  his  stand- 
ing is  equal  or  better  than  that  of  his  competi- 
tors, he  bas  absolute  ri^ht  to  the  appointment, 
which  is  not  the  case  with  other  persons." 

People  V.  Moore,  89  Hun,  478,  481. 

Dii^ctiog  by  law  the  manner  in  which  an 
appointment  shall  be  made,  sod  making  an  ap- 
pomtmeot,  are  the  exercise  of  two  dmerent 
and  distinct  powers. 

State  V.  Keniion.  7  Ohio  St.  646;  Peoj^  v. 
Surlbut,  24  Mich.  44;  People  v.  Gluts.  50  N.  Y. 
451. 

As  there  was  error  in  the  proceeding  of  the 
mayor  and  aldermen  of  Northampton  in  as- 
suming the  exercise  of  a  discretion  not  given 
them  oy  law,  which  error  appears  in  their  rec- 
ords, certiorari  is  tiie  proper  remedy. 

Pub.  Stat.  chap.  186,  g  7. 

CerUora/ri  will  lie  to  commissioners  of  sew- 
ers, the  censors  of  the  college  of  physicians, 
and  generally  *'  to  restrain  and  correct  partiali- 
ties and  irregularities  which  may  be  committed 
by  inferior  officers." 

Commonwealth  v.  Mid^tex,  9  Mass.  888:  Dr. 
Oroenvelt'i  Cote,  1  Ld.  Raym.  ^HxfLaviton  v. 
Comrt.  of  Highways,  3  Cai.  182. 

The  action  of  the  respondents  was  not  min- 
isterial and  therefore  void,  not  bein^  done  in 
pursuance  of  law,  but  judicial  and  voidable  for 
error,  though  valid  until  reversed.  As  the  pro- 
ceedings were  not  in  a  court  and  according  to 
the  course  of  common  law,  the  remedy  is  by 
certiorari.  So  the  appdntment  of  a  constabfe 
by  three  justices  of  the  peace,  they  having 
jurisdiction  of  the  subject-matter,  is  a  judicial 
act,  and  remains  valid  until  set  aside  or  quashed 
in  the  regular  course  by  certiorari. 

Wood  V.  Peake,  8  Johns.  69j  Wildy  v.  Waali- 
hum,  16  Johns.  49;  Parka  v.  Boston.S  Pick.  217. 

Sfr.  T.  6.  Spaulding,  for  respondents: 

The  certificate  of  the  examiners  was  not  con- 
clusive as  to  Clark's  "  other  qualifications,"  and 
did  not  absolutely  entitle  b!m  to  preference  in 
the  appointment  to  the  vacancy  on  the  police 
force  of  Northampton. 

Acts  1873,  chap.  2S0,  g  18;  Acts  1884,  chap. 
820;  138  Mass.  603. 

To  the  precise  degree  in  which  rules  neces- 
sary to  oetenniDO  essential  qualifications  are 
lacking  does  the  power  remain  in  the  mayor 
and  aldermen  to  supply  the  deficiency  by  their 
own  knowledge,  judgment,  or  belief.  The  Ia^ 
ter  are  bound  to  exercise  the  power  and  incur 
the  responsibility  of  selecting  from  the  names 
certified. 

Annual  Rep.  Civil  Service  Comrs.  Rules 
31,  8,  10,  11,  10.  cl.  6;  Rule  19,  cl.  6;  Acts 
1884,  chap.  890,  |  8.  See  Sd  Rep.  of  the  Civil 
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Service  Comrs.  of  State  otN.Y.pp.  110,  ITt, 

Rm.  15. 

The  preference  given  by  Ada  1884,  chap. 
820,  ^  14,  cl.  6,  is  not  absolute,  but  contingent 
on  other  quallficaUoiu  being  eqnal.  In  die 
present  case  the  secretary  made  a  retorn  to  the 
mayor  alone.  The  mvyat  gave  Clark  tiie  [nef- 
erence  by  nominating  him  first.  The  discre- 
tion of  the  aldermen  In  rejecting  Clark  and  ap- 
pointing BriscoU  cannot  be  inquired  into.  It 
must  M  assumed,  on  the  undisputed  facts, 
that  they  did  their  duty;  that  uidr  motivBS 
were  good,  and  their  judgment  sound. 
Mendon  v.  Couniy  Uomr*.  5  Allen,  Iff.  17. 
Certiorari  will  not  lie  in  this  case.  Tbe 
mayor  and  aldermen  acted  as  executive  or  min- 
isterial officers. 

Acts  1883,  chap.  250,  §  13;  138  Mass.  603; 
Haytmrd,  Petitioner,  lOPick^  359;  Farmin,gt«% 
River  Co.  V.  County  (hmr$.  112  Mass.  213,  318; 
Gommonweatth  v.  Allen,  128  Masa.  808,  810; 
Atty  Qen.  t.  8imond»,  111  Mass.  356,  3S0: 
Strong.  Petitioner,  20  Pick.  484,  4KM97. 

Morton.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

We  are  of  opinion  that  tbe  plaintiff  has  mis- 
taken his  remedy  in  this  case.  As  was  stated 
1^  Chief  Jmtiee  Gray  in  Loekey.  Seketmeu  tf 
Lexington,  132  Mass.  290,  "  a  writ  of  certioreai 
lies  only  to  correct  the  errors  and  restrain  the 
excesses  of  jurisdiction  of  inferior  courts  or 
officers  acting  judicially." 

It  lies  to  correct  the  errors  of  inferior  courts 
or  judicial  officers  acting  in  proceedings,  not  ac- 
cording to  the  course  of  the  common  law,  and 
where  errors  cannot  be  corrected  by  appeal,  or 
exception,  or  by  a  writ  of  error.  l^aA  v. 
Oos&y,  184  Mass.  313. 

Thus  it  is  the  proper  remedy  to  revise  tbe 
proceedings  of  county  commissoners,  or  <A 
city  councils,  or  of  boards  of  aldermen,  where 
they  act  in  matters  like  the  laying  out  of  high- 
ways or  making  assessments  for  sewers  or  otner 
improvements.  The  reason  is  that  in  sucb 
matters  they  act  judifnally  and  not  merdy  as 
mlnteterial  or  executive  officers.  ParkM  v.  Beth 
ton.SPick.SlS;  Fay.  Petitioner,  15  Pick.  343; 
Robbinay.  Lexington,  8  Cush.  ^3;  Dwight  v. 
City  Council  of  ^ringfield,  4  Gray,  107;  LamM 
V,  County  Comrt.  6  Allen,  131;  "Ptteen  v. City 
Council  of  SpHnsfield,  116  Mass.  84;  Bnou  v. 
FiUAburg,  186  Mass.  170. 

Numerous  other  cases  might  he  cited,  and 
they  all  go  to  show  that  the  uniform  rule  in 
this  Commonwealth  is,  as  we  have  stated  above, 
that  certiorari  will  only  lie  to  revise  the  pro- 
ceedings of  tribunals  or  officers  acting  in  a  ju- 
dicial capacity. 

The  appointment  of  public  officers  by  tbe 
municipal  authorities  of  a  city  canned  in  any 
lust  sense  be  called  a  judicial  proceediiw.  It 
IS  an  important  duty,  and,  like  most  adminis- 
trative duties,  involves  the  exercise  of  judg- 
ment and  discretion,  but  it  is  administratin 
and  not  judicial  in  its  character.  No  one  has 
the  right  to  be  heard,  and  their  decision  is  not 
within  the  meaniuj^of  the  law  an  adjudication 
or  judicial  determination  of  any  quemon  or  ^ 
the  rights  of  any  parties,  (^nion  efjiutiem, 
188  }£ua.  601. 
We  an  theref6ie  of  Ofdnioo  ^t  eertioraritt 
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not  tbe  proper  remedy.    Id  this  prooeediog  it 
would  not  be  in  our  power  to  afford  the  re- 
Actts  which  tbe  i^aintlii  asks. 
Petition  ditmimd. 


Maggie  GALLIQAN,  p«r  pro.  ami, 

V. 

METACOMET  MANUFACTURING 


CO. 


l.Ia  an  action  hy  a  ebild  of  tender 
years,  by  her  next  friend,  to  recover 
damages  for  Injories  Bustained  by  fiUl- 
in^  down  a  precipice  in  a  vacant  lot 

where  she  was  playing,  where  it  was  not 
shown  that  either  defendant,  or  any 
other  cort>oration,  orany  person  owning 
or  oconpying  the  lot,  ever  did  anything 
more  than  merely  suffer  and  permit  the 
use  of  the  lot  by  children,— merely  ab- 
staining frcnu  driving  them  off. — it  is 
not  an  invitation  whioh  would  impose 
any  duty  orresponubillt y  for  the  con* 
ditlon  of  the  lot. 
I.  Where  there  was  no  evidence  to  show 
that  defendant  owned,  occupied,  or 
had  the  care  of  the  lot;  or  had  any  right, 
or  owed  any  duty  to  place  a  fence  along 
the  brow  of  the  precipice;  or  that  at  the 
time  of  the  accident  it  used  the  road, 
leading  through  the  gate  in  the  fence, 
across  the  lot,  or  left  the  gate  open;  or 
that  it  ever  induced  or  in Vned  the  plain- 
tiff or  other  children  to  come  upon  the 
vacant  ground  to  play, — plaintuF  ean- 
not  recover. 


D 


(Brtatol  Filed  February  28, 1887.) 

N  report.  Judjinent  on  the  verdict. 
Action  of  tort  to  recover  for  personal  iu- 
iuries  alleged  to  have  been  sustained  on  May 
!o.  1885,  by  tbe  plaintiff,  tben  a  child  of  about 
(even  years  of  ag:e,  in  falling  over  a  precipice 
n  Fall  River,  upoo  laud  alleged  to  belong  to 
Jie  defeodant,  and  claimed  by  tbe  plaintiff  to 
Ijave  been  the  defendant's  mill  yard,  while  tbe 
slaintifl  was  at  play  therein.  This  action  was 
lm)Qgfat  in  the  name  of  the  plaintiff's  mother 
u  next  friend,  her  father  being  dead. 

At  tbe  trial  in  the  superior  court,  before  Bar 
ter,  -f.,  it  appeared  that  at  the  time  of  tbe  al- 
lied injury  tbe  plaintiff  lived  with  ber  mother 
n  a  tenement  bouse  on  Central  Street  io  Fall 
River,  and  that  the  next  house  on  the  street  was 

1  similar  tenement  house,  similarly  located. 
No  evidence  was  offered  tending  to  show  any 
}wnership  or  control  of  these  bouses  or  the  ad- 
iacent  grounds  in  the  defendant.  Central  Street 
bounds  these  tenement  house  premises  on  tbe 
lorth,  and  the  buildings  aforesaid  are  separated 
From  tbe  street  by  no  enclosure  or  fence.  Be- 
tween the  buildings,  and  apparently  on  the  line 
if  the  street,  ana  running  from  building  to 
[}iiilding,  is  a  wall.  Along  the  west  line  of  the 
cenement  house  premises,  and  between  them 
iDd  tbe  premises  of  the  adjoining  owner,  la  a 
toard  fence.  Back  of  tbe  bouse  where  the 
plaintiff  lived,  and  between  it  and  the  board 
lence  aforesaid,  is  an  open  space;  and  there  is 
DO  fence  between  this  and  Central  Street,  or 
slong  so  much  of  tbe  Central  Street  line  as  Is 

2  Masb.  h.  k.  b.,  v.  m. 


between  this  building  and  the  premises  ou  the 
west.  Sontb  of  and  parallel  to  Central  Street, 
and  aboiU  70  feet  distant  therefrom,  are  a  picket 
fence  and  wall.  The  picket  fence  begins  at  the 
board  fence  aforesaid  and  runs  easterly  about 
80  feet  to  the  wall.  In  the  picket  fence  and 
next  to  the  board  fence  is  a  gate  about  12  or  15 
feet  long.  This  picket  fence  and  gate  are  the 
fence  aud  gate  mentioned  in  the  testimony. 
The  picket  fence  and  {rate  were  built  by  de- 
fendant corporation,  and  its  workmen  bad  s 
key  to  tbe  gate.  It  did  not  appear  who 
built  the  wall.  South  of  tbe  picket  fence  and 
wtdl  aforesaid  is  a  vacant  lot  of  considerable 
size,  in  which  was  the  precipice  down  which 
the  plaintiff  fell.  On  tbe  southerly  and  easterly 
sidesof  this  lot  are  the  Fall  River'Mannfsclory 
and  the  Annawan  Manufactory,  called  the 
White  Mill  On  tbe  westerly  side  of  it  is  the 
precipice  aforesaid.  The  mUl  buildings  of  the 
defendant  corporation  lie  to  the  southwest  of 
this  vacant  lot.  Through  this  lot  the  Fall  River 
Manufactory  carts  coal,  etc.,  and  has  a  key  to 
the  gate  aforesaid.  The  Annawan  Manufac- 
tory and  the  Pocasset  Manufacturing  Company 
also  had  keys  to  said  gate.  From  tbe  back 
door  of  the  tenement  where  the  plaintiff  lived, 
round  the  south  end  of  the  block  to  tbe  gate 
was  about  100  feet.  Tbe  plaintiff  introduced 
a  deed  from  the  Fall  River  Iron  Works  to  the 
defendant  of  certain  premises  in  Fall  River,  but 
introduced  no  testimony  to  show  the  location 
of  tbe  premises  described  in  said  deed. 

Bridget  Galligan,  mother  of  the  plaintiff,  tes- 
tiSed,  in  substance,  that  the  plaintiff  was  eight 
years  old ;  that  she  (witness)  lived  in  a  tene- 
ment situated  on  a  court  off  Central  Street;  that 
the  back  yard  of  her  tenement  communicated 
with  the  court;  that  on  May  35,  the  [>1aintiff, 
after  coming  home  from  school,  went  into  the 
back  yard,  going  out  alone,  but  other  children 
beioe  at  tbe  time  in  the  yard;  that  when  tbe 
child  went  out,  witness  was  ironing;  that  she 
saw  plaintiff  in  tbe  hack  yard,  and  continued  ber 
ironing  for  about  ten  minutes,  when  some  one 
came  and  told  her  the  child  bad  fallen,  and  she 
ran  out  toseewhereshewos:  that  the  gatefrom 
the  court  into  tbe  mill  yard  was  then  open  and 
locked  back,  in  the  way  it  was  usually  fixed ;  that 
witness  had  lived  in  me  same  place  four  or  five 
months,  and  that  during  all  that  time,  both 
night  and  day,  tbe  gate  had  been  so  open  and 
fastened  back;  that  people  were  sometimes  in 
tbe  habit  of  going  by  her  house  through  the 

fate  into  the  millJot;  that  she  had  seen  chil- 
ren  in  the  lot,  and  that  her  own  would  be  there 
if  she  gave  tbem  a  chance;  that  she  knew  about 
the  pUce  where  the  plaintiff  fell,  and  was  afraid 
of  it,  and  kept  her  children  sway  as  well  as  she 
could.  Upon  cross-examination  she  testified 
that  she  paid  her  rent  to  tbe  Pocasset  Com- 
pany and  not  to  the  Metacomet,  and  hod  noth- 
ing to  do  with  tbe  latter;  ttiat  when  the  child 
went  out  of  the  house,  she  (witness)  expected 
she  wouldgo  to  the  vacant  lot  if  she  got  a 
chance.  There  was  other  evidence  tending  to 
show  that  the  fence  and  gate  were  built  by  de- 
fendant, and  that  the  gate  was  left  open  so  that 
teams  could  passin  and  out;  that  in  the  lot  was 
room  for  teams  to  turn  and  some  spare  room 
where  people  walked  on  foot;  that  the  plaintiff, 
on  tbe  day  she  was  injured,  was  eudeavoriug 
to  save  her  bat,  which  had  blown  off,  and  m 
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doiog  ao.'fcU  over  tbe  edge  of  the  cliff,  where 
she  was  af  terwanls  found. 

At  tbe  conclusion  of  tbe  plaintifl'si  evidence 
the  defendant  also  rested,  and  at  the  request  of 
the  defendant,  the  court  ruled  that  upon  the 
whole  case  the  plaintiff  was  not  entitled  to  re- 
cover. The  court  directed  a  verdict  for  de- 
fendant, and  at  the  request  of  tbe  parties  re- 
ported the  case  for  the  deteimination  of  the 
supreme  judicial  court. 

Mt.  E.  Ii.  Barney,  for  plaintiff: 

If  one  has  a  pit.  precipice,  or  dangerous  spot 
upon  bis  land,  it  is  culpable  and  actionable  oesr- 
ligence  to  opeo  it  so  as  to  invite  another  to  enter, 
or  mislead  one  to  enter,  or  to  induce  or  invite 
one  to  enier  thereon;  and  one  so  invited  who  is 
injured  when  upon  said  lot,  using  due  care,  can 
maintain  an  action  therefor.  The  fact  that  he 
is  a  trespasser  does  not  preclude  a  recovery. 

Birge  v.  Gardiner,  19  Conn.  507;  Johnson  v. 
Patterson,  14  Conn.  1 ;  Daley  v.  Norwich  S.  R. 
Co.  26  Conn.  591  ;  Bugh  v.  Brainard,  1  Cow. 
78;  Koona  v.  St.  Lout*  A  I.  if.  B.  B.  Co.  65  Mo. 
592 ;  Sioux  City  d;  P.  R.  R.  Go.  v.  Stout,  17 
Wall.  657  (84  U.  S.  bk.  31,  L.  ed.  745);  Norria 
V.  Litchfield,  85  N.  H.  271;  Saeenyv.  Old  Col- 
ony db  If.  B.  S.  do.  10  Allen,  868 :  Ararr  v. 
Shdbvnu,  181  Mass.  429;  MdUn  v.  MorHU,  126 
Mass.  546;  Mi$tler  v.  (yOrady,  132  Mass.  189; 
Marble  v.  Rota.  124  Mass.  44;  T^aroj/d  v.  God- 
frev,  188  Mass.  815;  Bird  v.  Nolbrook,  4  Bing. 
629;  Loomia  v.  Terry,  17  Wend.  496;  Meibua 
V.  Dodge,  88  Wis.  800;  Booker  v.  MiUer,  37 
Iowa,  018;  KanM$  Cent.  R.  S.  Ob.  v.  Fi6caim- 
mont,  38  Kan.  686. 

These  cases,  with  many  like  cases,  settle  the 
principle  that  one  must  not  by  his  negligence 
BO  use  his  own,  as  to  invite,  allure,  entice,  mis- 
lead or  induce  another  to  touch,  handle,  use, 
pass  along  or  over,  bis  property  to  his  injury. 

In  Lane  v.  Atlantic  Worka,  111  Mass.  136, 
where  a  boy  was  hurt  going  near  atruck  in  tbe 
atreet,  there  left  atanding  (be  could  have  passed  . 
along  just  as  well),  it  was  held  to  be  negligence 
to  leave  the  truck  in  the  street. 

In  Mart^  v.  Boa*,  124  Mass.  44,  tbe  plaintiff 
was  crossing  the  lot  in  which  tbe  defendant's 
stag,  a  dangerous  animal,  was  grazing,  and  was 
injured.  In  this  case  it  was  tbe  dangerous  ani- 
mal, like  tbe  dangerous  gate  in  Birge  v.  Qardi- 
ner.  In  the  case  at  bar  it  was  a  dangerous 
precipice,  to  the  entrance  to  which  the  defend- 
ant opened  his  gate  and  fastened  it  back. 

The  plaintiff  was  a  minor  of  the  age  of  seven 
years,  and  was  using  due  care,  and  used  a  child's 
instincts,  judgment,  and  caution;  at  least  it  was 
a  question  of  fact  for  the  jury  to  decide. 

afattmf  v.  Whittier  Machine  Co.  \  New  Eng. 
Bep.  4S»,  140  Mass.  887;  McDonough  v.  Maro 
pMtan  R.  B.  Co.  XSn  Mass.  210;  Oibbona  v. 
WiUiama,  185  Mass.  883;  MeOeary  v.  Baatem 
R.  B.  Co.  135  Mass.  388;  (y  Connor  v.  Boaton  d: 
L.  R.  R.  Co.  185  Mass.  852;  ^urfey  v.  Boehe, 
180  Mass.  880;  Lynek  v.  amith,  104  Mass.  52. 

The  mother  was  using  due  care.  There  was 
evidence  to  go  to  the  jury. 

Qibbona  v.  Williajna,  tupra. 

It  ia  dearly  a  question  for  a  jury  whether  or 
not  it  waa  nef^igence  in  the  defendant  to  allow 
the  gate  that  opened  into  this  lot,  where  so 
dangerous  a  precipice  existed,  to  be  open  day 
and  night,  wbea  it  was  so  accessible  to  diildien 
living  m  that  court. 

IM 


BaUm  V.  Fitefidurg  B.  R.  Co.  129  Mass.  3H. 
Meaan.  Hortw  A  JenainM,f or  defeodint: 
Even  if  It  did  appear  that  toe  defendant  did 

own  the  vacant  lot  where  the  plaintiff  was  in- 
jured, and  had  left  the  gate  open,  the  defend- 
ant is  not  liable.  The  defendant  did  not  invite 
the  plaintiff  upon  the  vacant  lot  Leaving  tbe 
gate  open  was  not  an  invitation.  She  went 
there  voluntarily  to  play,  and  her  mother  ei- 
pected  that  she  would  go  there  and  play  if  die 
got  a  chance.  The  pontiff  would  not  have 
been  injured  if  her  bat  bad  not  blown  off,  and 
in  trying  to  get  it  sbe  had  not  gone  down  the 
cliff,  lost  her  balance,  slipped  and  fallen.  Tbe 
plaintiff  was  a  trespa&ser.  The  defendant  owed 
DO  duty  and  was  under  no  obligation  to  (be 
plaintiff.  It  was  not  bound  to  put  up  or  miia- 
tain  a  gate  or  fence;  and  if  it  did  put  up  a  sue 
or  fence,  it  waa  nnder  no  obligation  to  the  pum- 
tiff  to  keep  the  gate  shut  or  the  fence  in  repair. 

Southrote  v.  Stanley,  1  Hurl.  &  N.  246;  GaW- 
ret  V.  Egerttm,  L  R.  2  C.  P.  870;  BoUA  v.  Smiti. 
7HurI.&N.736;  HardeaaUev.Soutk  T.R.CoA 
Hurl.  &  N.  67;  UounaeU  v.  Smyth,  7  C.  B.  >'. 
8.  731;  8.  C.  97  Eog.  C.  L.  729;  Vanderdtdi. 
Hendry,  SAN.  J.  L.467;  OiUeapie  v.  McGinroM. 
100  Pa.  144;  Morriaaey  v.  Eattem  B.  R.  Co.  I3G 
Mass.  377;  Setery  v.  Kiekeraon.  120  Mass.  9H; 
Streeny  v.  Old  Colony  <ft  A'.  B.  B.  10  Alien.  Id. 
873;  McAlpinv.JhtctU,  70  N.  Y.  126;  SiM 
am  V.  Erie  B.  Co.  41  N.  Y.  525 ;  Omlani  i 
Vincent,  10  Met.  871. 

C.  Allen*  J,t  delivered  the  oi^nioo  of  Ibr 

court: 

The  plaintiff  seeks  to  recover  damages  fno 
the  defendant  corporation  for  an  injury  sb5- 
tained  by  her  from  falling  down  a  precipilooi 
place  in  a  vacant  lot  where  she  was  plarinf. 
tbe  lot  being  in  tbe  rear  of  tbe  premises  wboe 
she  lived,  and  separated  therefrom  by  a  pi(^rt 
fence  with  a  gate.  But  we  are  unable  lo  6ti 
anything  in  the  evidraice  reported  which  sbow* 
that  the  defendant  owed,  or  in  any  way  bilo! 
in  any  duty  to  tbe  plaintiff,  in  respect  to  tbe  cni- 
dition  of  the  lot.  The  only  evidence  teodine 
to  connect  the  defendant  therewith,  was  ibii 
the  fence  and  gate  were  built  by  the  defcod^ 
ant's  workmen,  about  five  years  ago,  and  thil 
tbe  workmen  had  a  key  to  tbe  gate.  There  we 
no  evidence  to  show  that  the  defendant  ownti] 
or  occupied  or  had  the  care  of  the  lot,  or  em 
that  it  bad  any  right  to  place  a  fence  aktogUx 
brow  of  the  precipice;  or  that  at  the  time  a' 
tbe  accident  it  used  the  road  which  \rwdi 
through  the  gate,  or  left  it  open  on  the  day  «t 
the  a«^dent:  or  that  it  ever,  in  any  war.  is- 
duced  or  invited  the  plaintiff  or  other  cbildKi 
tocomeuponthevacantgroundtopfa^;  «-ibii 
either  the  defendant  orany  other  coiporaUoo.  er 
any  person  owning  or  occupying  the  lot,  e«r 
did  anything  more  than  merely  to  suffer  sod 

Srmit  the  use  of  the  lot  by  the  childM. 
erely  abstainiujg  from  driving  tbe  ctuldien  off 
is  not  an  invitation  which  would  impose  aMj 
duty  or  responsibility  for  the  condition  of  iIk 
lot.  Sweeny  v.  Old  Colony  AN.B.R.  10  ADeo. 
869;  Davia  v.  Central  Cong.  Society,  129  Jbai 
S67,  871 ;  Morriaaey  v.  SoMtem  R.  R.  Oa.  IM 
Masa  877;  SeBery  v.  Niekeram,  120  Mass.  M; 
Girletonv.  Firaneoitia Inm  dSltdOa.9iiim. 
216. 

Jtu^fmmton  Ikewrdiet. 
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COMMONWEALTH  of  Maasachusetts 
e. 

BROCKTON  STREET  RAILWAY. 

1.  Theemploymeat  of  a  driver  on  a  horse 
ear  is  eontinnoaSt  and  his  service  be- 
gins when  he  steps  upon  the  ear  for  the 
porpoae  uf  driving  the  horses,  and  con- 
tinues till  he  leaves  the  car,  iuimediate- 
ly,  at  least,  after  giving:  the  reins  and 
hor-ies  in  charge  of  another  driver. 

i.  If,  in  eoing*  upon  the  car  to  act  as  dri  ver> 
or  in  leaving-  the  ear  after  ceasing  to 
be  driver,  he  negligently  and  carelessly 
eomes  in  contact  with  a  passenger,  by 
reason  of  which  the  passenger  suffers  in- 
jury, ill  so  doing  he  is  a  servant  of  the 
company,  and  acting  within  the  scope 
of  his  employment,  and  the  coapansr 
Is  responsible  for  his  neffUfent  act* 
and  liable  for  the  injury. 

fPlrmooth — Filed  February  £8, 1887.) 

ON  defeodaafs  exoeptions.  Overruled. 
Indictment  under  Pub.  Stat.  chap.  113, 
^212,    The  flret  count  was  quashed  order 
(tf  the  court,  upon  the  defendant's  motion. 

The  second  count  of  the  indictment  charged 
that  the  defendant  corporation,  on  March  10, 
1885,  by  its  servants  and  agents,  they  being 
thereto  directed,  and  being  then  and  Uiere  en- 
gaged in  the  service  and  business  of  said  cor- 
poration, did  propel,  draw,  drive,  and  run  by 
Ihe  power  of  horses  thereto  attached,  and  at  a 
tagii  and  extraordinary  rate  of  speed,  a  certain 
car  for  carrying  passengers,  said  car,  and  the 
front  platform  and  steps  thereto  attached,  being 
then  and  there  heavily  laden  with  passengers 
of  said  corporation,  over  and  upon  said  street 
railway,  and  aA  a  place  thereon  near  the  junc- 
tioD  of  Nflson  Street  with  M^n  Street;  and 
that  reason  of  the  unfitness  and  gross  negli- 
gence and  carelessness  of  said  servants  and 
agents  while  engaged  in  said  business,  said  ser- 
vants and  agents,  with  gross  negligence  and 
carelessness,  did  then  and  there  conduct,  propel, 
drive,  draw,  and  run -said  car,  laden  as  afore- 
BBid,  at  a  high  and  eztraordinaiy  rate  of  speed; 
■nd  that  one  of  said  servants  and  agents,  to  wit, 
Charles  E.  Fenner,  with  gross  negligence  and 
carelesaness,  and  while  engaged  in  the  business 
□f  said  corporation  as  aforesaid,  and  while  said 
car  was  being  propelled,  driven,  drawn,  and 
run  at  Uie  high  and  extraordinary  rate  of  speed 
aforesaid,  at  the  place  aforesaid,  did  get  off 
from  the  said  front  platform  and  the  steps 
thereto  to  said  car  attached,  in  a  grossly  negli- 
nnt,  careless,  hasty,  and  improper  manner; 
mat  <Hie  Edward  B.  Allen,  of  Brockton,  afore- 
laid,  was  then  and  there  a  passenger  on  said 
car,  standing  and  being  earned  on  one  of  the 
aforesaid  steps  of  said  car,  by  said  corporation, 
08  such  passenger  aforesaid,  and  was  not  there 
ia  the  employment  of  said  corporation,  and  that 
byreaaonof  theunfltDesStgroBsn^Ugence,  and 
^areteasness  of  said  servants  and  agents  while 
Ihey  were  engaged  in  the  business  of  said  cor- 
poratioQ  as  aforesaid,  and  carelessness  of  the 
raid  Charles  E.  Fenner  in  getting  off  from  said 
platform  and  steps  in  the  manner  aforesaid, 
Baid  Edward  B.  Allen  was  thrown  down  from 
the  steps  aforesaid  upon  the  track  of  said  street 
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railway,  and  was  then  and  there  struck  and 
run  over  by  the  wheels  of  the  car  aforesaid, 
and  then  and  there  and  thereby  divers  wounds, 
bruises,  and  injuries  were  inflicted  in  and  upon 
the  head,  body,  and  limbs  of  him,  the  said  Al- 
len, of  which  said  wounds,  bruises,  and  inju- 
ries, the  said  Allen  thereafter,  on  the  12th  day 
of  March,  1885,  died.  The  count  then  further 
alleged  that  by  reason  of  the  facts  alleged  the 
corooration  had  become  liable  to  a  fine,  etc. 

The  third  count  alleged  that  the  defendant 
corporation ,  as  a  common  carrier  of  passengers, 
b^  Its  servants  and  agents,  on  March  10,  1885, 
did  run,  conduct,  and  drive  a  certain  car  over, 
upon,  and  along  said  street  railway,  in  and  upon 
which  one  Edward  B.  Allen  was  then  and  there 
a  passenger,  and  not  being  then  and  there  In 
the  employ  of  said  railway  company,  said  ser- 
vants and  agents  being  then  and  there  engaged 
in  the  business  of  said  company,  and  having,  as 
such  servants  and  agents,  the  care  and  manage- 
ment of  said  car,  and  iieing  unfit  persons  to  oe 
employed  by  said  company  in  such  service,  and 
by  the  unfitness  and  gross  negligence  and  care- 
lessness of  its  said  servants  and  agents,  the  sidd 
car  in  and  upon  which  the  said  Allen  was  a 
passenger  as  aforesaid,  was  then  and  there  run, 
conducted,  and  driven  with  great,  unreason- 
able, and  improper  speed,  and  in  a  grossly  neg- 
ligent, careless,  and  improper  manner;  and  that 
while  the  said  car  was  Being  so  conducted,  run, 
and  driven  over  and  along  said  street  railway,  in 
the  negligent,  careless,  and  unskillful  manner 
as  aforesaid,  the  said  Allen,  being  then  and 
there  a  passenger  on  said  car  as  aforesaid,  was 
then  and  there,  by  reason  of  the  unfitness  of  and 
by  the  gross  negligence  and  carelessness  of  the 
said  servants  and  agents,  pushed  and  thrown 
ofif  of  the  said  car,  down  on  to  and  upon  the 
track  of  the  said  street  railway,  and  being  so 
pushed  and  thrown  off  oi  said  car,  and  down 
on  to  and  upon  said  track,  was  then  and  there 
struck  and  run  over  by  the  wheels  of  said  car, 
whereby,  etc.,  of  which  injuries,  bruises,  and 
wounds,  the  said  Allen  died. 

At  the  trial  in  the  superior  court  before  Bar- 
ker, J.,  before  the  jury  were  sworn  in  said 
case,  Uie  defendant  moved  that  the  second 
count  in  Sfdd  indictment  be  quashed  for  the  rea- 
son that  the  same  is  insufficient  in  form,  ai^ 
does  not  set  forth  any  offense  with  precision, 
accuracy,  and  certainty,  for  the  following  rea- 
son: Tlkt  there  is  no  averment  that  the  life  of 
said  Allen  was  lost  by  reason  of  the  unfitness 
and  gross  negligence  or  carelessness  of  any 
servant  or  agent  of  said  corporation.  The  de- 
fendant moved  to  quash  the  Uiird  count  for  the 
reason  that  the  same  is  insufficient  in  form,  and 
does  not  set  forth  any  offense  with  precision, 
accuracy,  and  certainty,  for  the  following  rea- 
sons: (1)  there  is  no  averment  that  said  Eidward 
B.  Allen  was  a  passenger  on  said  car;  (2)  there 
is  no  averment  that  the  life  of  said  Allen  was 
lost  by  reason  of  the  unfitness  and  gross  negli- 
gence or  carelessness  of  any  servant  or  agent 
of  said  corporation;  (8)  and  now  comes  the  de- 
fendant and  moves  that  each  count  in  said  in- 
dictment be  quashed,  for  the  reason  that  each 
count  is  vague  and  uncertain,  and  too  general 
in  its  alle^tions,  in  that  neither  count  does, 
with  sufficient  certainty  and  accuracy,  set  out 
and  aver  how,  or  in  what  manner,  or  in  what 
Tespect  or  piirticalar,  said  serTOnts  or  agents  of 
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said  oompaoT  were  unfit  or  groasly  negligent 
or  careless.  These  inotioDB  the  court  ovemiled. 

The  plainti£F  called  certain  physicians,  who 
testified  that  they  were  called  to  attend  Allen 
soon  after  the  accident,  and  that  he  died  in 
consequence  of  injuries  to  bis  right  leg  and 
foot  and  the  cooseqiimt  lom  of  blood.  Other 
witnesses  testified  to  Buhstantially  the  same 
effect  One  Leander  M.  Yarney  testified  that 
be  saw  Allen  on  the  car  in  question  on  March 
10;  Uiat  the  car  was  driven  by  Fenner;  that 
Alien  got  on  the  lower  step  of  the  car;  that  he, 
witness,  saw  another  driver  by  the  name  of 
Ashley  get  on  the  car,  and  saw  Fenner  give  up 
the  reins  to  Ashley;  that  Ashley  took  the  reins 
andFenner  got  off  the  car  on  the  right  hand  side, 
Allen  at  the  time  being  on  the  lower  step. 
Witness  did  not  see  Fenner  get  off.  The  car 
was  in  motion  at  the  time.  Witness  saw  Allen 
on  the  ground,  saw  him  fall.  He  had  his  hands 
in  the  air.  On  cross-examination,  witness  testi- 
fied that  Allen  did  not  say  anythine  about  go- 
ing inride  the  car;  that  he  was  told  there  was 
stMiding  room  In  the  car ;  that  there  were  sev- 
eral persons  on  the  platform,  but  only  witness 
and  Allen  un  the  step;  that  Fenner  got  off  as 
soon  as  Ashley  took  the  reins;  that  there  was 
plenty  of  room  on  the  step  for  one  to  get  off 
the  car,  and  plenty  of  room  for  Fenner  to  pass; 
that  Allen  had  hold  of  the  rail  with  both  hands 
facing  the  borsee;  that  be  was  told  there  was 
room  indde  the  car,  but  he  said  be  would  stay 
where  he  was;  that  Fenner  had  not  got  off  the 
car  until  Allen  was  run  over. 

One  Webster  Howard  testified  in  substance 
as  did  the  previous  witness,  and  also  testified 
that  when  Fenner  got  off  the  car,  he  (Fenner) 
was  in  a  hurry  and  brushed  against  Allen;  that 
after  Fenner  gave  up  the  tana  to  Ashley  he 
had  nothing  to  do  with  the  car;  he  was  not  do- 
ing anything  about  the  car. 

One  Sidney  Howard  testified  that  he  did  not 
know  Fenner;  that  be  saw  a  man  leave  the  car 
at  the  place  where  the  accident  occurred ;  that 
he  went  with  a  rush  from  the  right  of  the  plat- 
form; that  he,  witness,  felt  the  shock  as  soon  as 
Fenner  got  off.  Other  witnesses  for  plaintiff 
testified  that  as  Fenner  got  off  Allen  fell,  and 
tliat  the  car  went  over  the  latter's  leg. 

Certain  witnesses  for  the  defendant  gave  testi- 
mony tending  to  show  that  Allen  was  not  using 
due  care  in  standing  on  the  step,  standing  first 
on  one  foot  and  then  on  both  feet. 

The  driver,  Ashley,  testified  tliat  on  the  day 
of  the  accident  he  took  the  reins  to  relieve 
Fenner ;  that  after  he  took  the  reins,  Fenner 
bad  nothing  to  do  with  the  car;  that  after  he 
gave  up  the  reins  he  was  no  longer  in  the  ser- 
vice of  the  company.  Charles  E.  Fenner  testi- : 
fied  that  he  saw  Allen  riding  on  the  lowerslep; 
that  after  Ashley  took  the  reins,  he,  witness, 
saw  Allen  fall  on  the  car;  that  he  had  bold  of 
the  car  with  boA  hands ;  that  he  was  hanging 
on  and  running  along  sideways;  tbathe  tripped, 
lost  bis  footing,  and  dtag^.  Witness  then 
saw  Allen  let  go  bis  bold  and  swing  under  the 
car.  Witnessalsotestified  that  he  had  nothing 
to  do  for  the  company  after^giving  up  the 
rdns. 

The  defendant,  among  other  things,  request- 
ed the  court  to  instruct  the  jury  that,  "If  the 
jury  find  that  at  the  time  Fenner  was  attempt- 
ing to  get  off  the  car,  he  was  not  engaged  in 
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they  must,  under  this  indictment,  return  a  ver- 
dict of  not  guilty,  even  though  they  should  find 
that  the  other  driver  was  guilty  of  gross  negli- 
gence and  carelessness,  and  unfit  for  his  duty: 
upon  the  evidence  the  Juiy  should  return  a 
verdict  of  not  guilty."  Thu  request  the  cfinit 
refused  to  give,  and  the  defendant  alleged  ex- 
ceptions. 

The  court  instructed  the  jury  as  follows:  "If 
the  jury  find  the  cause  of  Allen's  fall  was  that 
he  was  pushed  or  struck  aoiainst  by  Fenner,  as 
Fenner  was  in  the  act  of  leaving  the  car,  and 
that  Fenner's  act,  at  the  time  andin  the  way  ia 
which  you  shall  find  that  it  was  performed,  was 
a  grossly  nes^igent  and  careless  act,  them  h 
would  be  suBdent  to  fix  the  UabOi^  of  the 
defendant  upon  this  indictment,  if  at  the  time 
Fenner  was  engaged  in  the  business  of  the 
company,  and  this  is  a  question  of  fact. 

"If  a  driver,  after  relinquishing  his  charge 
and  control  of  the  horse  and  the  rdns  and  ap> 

KUancea  to  bis  succeflSOT,  Immediately  starts  to 
lave  the  car  in  pursuance  of  a  common  inten- 
tion between  him  and  the  driver,  to  whom  be 
relinquishes  the  same  in  order  that  the  latts 
should  then  and  there  assume  his  turn  at  the 
driving,  rather  than  at  any  other  time  and  place; 
to  enable  the  first  driver  then  and  there  to  leave 
his  work  and  the  car,  the  act  of  the  first  drivtr 
in  so  leaving  the  car  may  be  found  to  be  an  act 
performed  when  he  was  in  the  business  of  the 
company.  But  if  there  was  no  present  intea- 
tion  on  the  part  of  Fenner  to  leave  the  car  imme- 
diately upon  relinquishing  the  driving,  and  be 
remained  upon  the  car  to  be  carried  on  to  hii 
place  of  destination,  his  act  in  leaving  the  car 
subsequently,  when  that  place  of  destinatioa 
was  reached,  would  not  be  an  act  done  whik 
engaged  in  the  budneas  of  the  company. " 

The  jury  returned  a  verdictof  gtiilty.  To  the 
overruling  of  the  defendant's  motion  to  qaaA, 
to  the  refusal  of  the  court  to  rule  as  requested, 
and  to  the  instruction  given  by  the  fx>nrt.  die 
defendant  alleged  exceptions. 
Mr.  Hosea  Kinsman,  for  defendant . 
I.  The  second  and  third  counts  should  have 
been  qtiashed  because  each  is  vague  and  nncer 
tain,  and  too  general,  and  does  not  with  soffl- 
cient  accuracy  and  certainty  set  out  and  avtf 
how,  or  in  what  manner,  or  in  what  respect  or 
particular,  said  servants  or  agents  of  said  coro- 
pamr  were  imfit  or  groesly  n^Ugent  or  careless. 

Qmmtmvteaith  v.  FHtehbttt^  a.  R.  120  Mass. 
912:  Same  v.  SaiM,  126  Masa.  479. 

There  is  no  averment  that  the  life  of  Alien 
was  lost  by  reason  of  the  unfitness  and  gam 
negligence  or  carelessness  of  any  BO'vant  or 
agent  of  the  corporation. 
Pub.  Slat.  chap.  112,  §  212. 
U.  If  the  court  find  either  count  should  have 
been  quashed,  a  general  verdict  having  been 
returned,  a  new  trial  should  be  mnted. 

Commonv>eaWi  v.  Boston  dsM.B.R  188  Mass. 
888. 

Mmn.  B.  W.  Harris  and  R.  O.  Barria, 

for  the  Commonwealth : 

Ad  indictment  in  a  case  of  this  kind  need  not 
set  out  the  names  of  the  servants  and  agents  of 
the  defendant  alleged  to  be  guil^  ca  gross 
n^Ugeooe. 

Oommonwealth  v.  Bo$t<m  &  Wortett^K  R. 
11  Cuflb.  517. 
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The  indictment  contains  an  avennent  of  the 
^o88  negligence  of  the  defendant's  servants, 
ipecifiea  the  particular  kinds  of  negligence 
xxDplained  of,  and  seta  out  the  charge  with 
nfficieot  accuracy. 

IMd. 

The  second  count  contains  a  proper  aver- 
neot  of  groaa  negligence  of  the  defendant's 
ervants  in  driving  the  car,  and  also  of  the 
rrnasly  negligent  conduct  of  the  servant  Fen- 
ler.  It  is  not  neoeasaiy  to  insert  the  averment 
igain  after  the  allegation  of  Fenner's  negli- 
rence  in  leaving  the  car,  for,  once  made,  it  ap- 
)lies  to  all  the  following  allegations. 

Oonimonteeattli  v.Jtunnels,  10  Mass.  S18. 

An  indictment  may  be  sustained,  even  if  the 
ai^ua^  of  it  leaves  something  to  be  inferred. 

Jeffriea  v.  Gemmontoeait/i ,  12  Allen,  146. 

The  first  assignment  to  the  third  count  can- 
lot  prevail.  The  two  words  "  said  was  "  are 
M  material,  technical,  or  necessary,  or  descrip- 
ive  of  the  identity  of  the  offense  charged,  and 
nay  be  rejected  as  surplusage.  . 

I^me  V.  (Jammomrealth,  6  Met.  330,  284; 
0<»nmonaxalth  v.  Keefe,  7  Q"ay,  882;  Common' 
»ailth  V.  Penniman,  S  Met.  619. 

A  snbatandal  averment,  not  properly  made, 
nay  sometimes  be  rejected  as  aurpfuaage. 

Gfrnmontcealth  v.  IIuTit,  4  Pick.  252;  Com- 
nonuxaltk  v.  bolkom,  8  Pick.  281  ;  Common- 
MoUA  V.  Arnold,  4  Pick.  251 ;  Gommomvealth 
1.  Pray,  18  Pick.  859;  CormnonwecUth  v.  Tuck, 
»  Pick.  356, 804 ;  Commonveatth  v.  Squire,  1 
Met.  268;  Chmnumvealth  v.  Penniman,  8  Met. 
U9:  OmnmomDoUth  v.  BandM,  4  dray,  80. 

The  second  and  third  asBignmenta  to  theUdrd 
XMint  would  seem  to  fall  within  OommontBtaUh 
r.  Botim  (fe  Woreefter  B.  R,  fupra. 

The  instructions  given  were  ooTKci,  and  ap- 
plicable to  the  case,  and  it  is  no  ground  of  ex- 
ixption  that  they  were  not  given  in  the  Ian- 
suage  prayed  for,  as  far  as  the  same  would  have 
been  correct  and  applicable. 

Wdi*  V.  Prince,  16  Gray,  663 ;  ifofw  Fur- 
•KIM  Co.  V.  Boaton  Soa^Aone  Furnace  Co.  124 
Mass,  409;  Peterton  v.  Farnum,  121  Mass.  476; 
ftiy  V.  GooUy,  118  Mass.  524. 

When  there  is  any  evidence  proper  to  be  sub- 
tnitted  to  a  jury,  its  relative  weight  will  not  be 
considered,  and  an  exception  will  not  lie  to  a 
refusal  to  instruct  the  jury  as  to  what  its  find- 
ing ehoold  be. 

Oxkraae  t.  Boston,  ^  Allen,  177  ;  Denny  v. 
H^IuiiR«,5Allen,l;  Bobbins  v.  Potter,  98  Mass. 
S38:  BiKJnuY.Ckapman,  111  Mass.  888. 

The  second  request  was  equivalent  to  asking 
ite  court  to  set  aside  the  verdict  lldacannot 
be  done  on  a  bill  of  exceptions. 

OmmonweaWi  v.  Morris,  1  Cusb.  891 ;  Bos- 
tw  V.  Benson.  12  Cusb.  61 ;  WdUeer  v.  Penni- 
Mn.  8  Gray,  288. 

The  supreme  court  cannot,  on  a  bill  of  ex- 
u:ptioD8,  revise  a  finding  of  a  jury  unless,  on 
ul  the  facts  proved,  £e  veroict  is  clearly 
igaiDst  law. 

GoAraae  t.  Boston,  4  Allen,  177. 

Gardaer,  J.,  delivered  the  opinion  of  the 
coort: 

The  second  and  third  counts  of  the  indict- 
ment are  sufficient.  The  only  specific  objec- 
tion made  at  the  ai;gument,  that  there  is  no 
•iTennent  that  the  iSe  of  Allen  was  loat  by 
SHasb. 


reason  of  the  unfitness,  gross  negligence,  and 
carelessness  of  any  servant  or  agent  of  the  cor- 
poration, is  not  sustained.  £a^  countall^es 
that,  by  reason  of  the  unfitness,  gross  negli- 
gence, and  carelessness  of  one  Fenner,  who  is 
alleged  to  be  the  servant  of  the  defendant  cor- 
poration and  engaged  in  its  business,  the  life 
of  AUen  was  lost.  The  motion  to  quash  was 
rightly  overruled. 

The  facts  show  Uiat  the  driver  Fenner  was 
relieved  by  one  Ashlery,  to  enable  Fenner  to  go 
to  his  breakfast  Fenner  was  in  the  employ- 
ment of  the  defendant  corporation -as  a  oriTer 
of  one  of  its  horse  cars.  To  perform  this  duty 
it  was  necessary  for  him  to  go  upon  the  car, 
and  it  was  also  necessary  that  be  sboiild  leave 
the  car  when  he  went  to  bis  meals,  and  when 
his  service  was  completed  for  the  day.  We  do 
not  think  tfa^  be  was  exclusively  within  the 
scope  of  his  employment  when  he  was  handling 
the  relna  and  dnraig  the  horses.  When  going 
upon  the  car  for  that  purpose,  and  when  leav- 
ing it  aft«r  be  bad  stopped  driving,  he  was 
within  the  scope  of  his  employment  His  em- 
ployment was  continuous,  and  bis  service  be- 
gan when  he  ittepped  up<m  the  car  for  the' 
puipose  of  drlTing  the  horses,  and  continued 
until  he  left  the  car,  immediately,  at  least,  after 
giving  the  reins  and  horses  In  charge  of  an- 
other driver.  If,  in  going  upon  the  car  to  act 
as  driver,  or  In  leaving  tne  car  at  once  after 
ceasing  to  he  driver,  he  negligently  and  care- 
lessly came  in  contact  with  a  passenger,  by  rea- 
son of  «hich  the  passenger  suffered  injury,  we 
think  w  driver  in  so  doing  was  a  servant  of 
the  conilratton,  was  acting  within  the  scope 
of  his  m^Iorment,  and  that  the  coipoiBtion 
was  i^pAsible  to  the  passenger  Injured  for 
tfae  negligent  acts  of  Its  oriver.  The  company 
was  liable  for  whatever  injury  occurred  to  a 
passenger  through  the  negligence  and  careless- 
ness of  its  servant  in  doing  what  was  neces- 
sarily Incident  to  bis  employment.  If  it  should 
be  held  otherwise,  passengers  upon  horse  cars 
might  be  subject  to  the  brutality  of  one  In  the 
service  of  the  corporation,  whom  the  corpora- 
tion places  upon  the  cars,  and  yet  for  whose 
acts  while  upon  the  cars  the  corporation  would 
not  be  liable,  unless  be  held  the  reins  in  his 
hands  and  was  actually  drivins  the  horses  at 
the  time  of  bis  carelessand  negngentact  The 
instructions  prayed  for  were  properly  refused, 
and  those  given  were  sufflcientiy  fovorable  to 
the  defenoimt. 
Exe^Oions  oserruled. 


Albert  N.  HOXIE 
e, 

Aldeo  D.  GHANET  et  at. 

Alden  D.  OHANEY  et  al. 

Albert  N.  HOXEE. 

1.  The  words  "A.  N.  Hoiie's  Mineral  Soap," 
and  **A.  N.  Hoiie's  Pumice  iSoap," 
taken  together,  constitute  a  trademark 
and  may  beaasigned.  In  any  case,  the 
question  is  whether  the  use  of  the  trade- 
mark would  ^ve  to  the  public,  or  to 
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SurcbaserB,  a  false  idea  as  to  who  made 
tie  article;  but  the  lutaffes  of  4r»de 
may  be  such  that  no  such  iaftrence 
would  naturally  be  drawn  from  the  nae 
of  a  trademark  which  contains  a 
person**  n&me.  and  that  all  that  pur- 
chasers could  reasonably  understand  is, 
that  goods  bearing  the  trademark  are 
of  a  certain  kind  or  quality,  or  are  made 
in  a  certain  manner  or  alter  a  certain 
formula,  by  persons  carrying  on  the 
buBiness  formerly  carried  on  by  the 
person  whose  name  is  in  the  trademark. 
9.  Where  the  trademark  became  a  part 
of  the  partnership  property*  contrib- 
uted together  with  the  goodwill,  tools, 
implements,  and  fixtures,  by  the  owner 
of  the  trademark,  and  a  continuation 
of  his  business  was  plainly  contemp- 
lated,—/fieM  that  the  trademark  and 
goodwill  of  the  firm  were  included  with- 
in the  meaning  of  a  bill  of  sale  made  by 
him  on  dissolution  of  the  firm,  and  that 
thepurchmsinflf  partner  became  own* 
or  of  the  trademark,  and  the  new  firm 
created  by  him  is  entitled  to  their  ex- 
clusive use. 
8.  The  seller  of  the  trademarks  and 
goodwill  of  the  businees  on  bis  retiring 
mm  tbo  firm,  in  so  far  as  the  owner- 
ship and  use  of  the  trademarks  are  con- 
cerned, should  be  enjoined  from  usinB* 
the  same  or  any  Imitation  t^reof ; 
but  in  reference  to  what  is  in^ved  in 
the  transfer  of  the  goodw^^bf  the 
business,  the  general  rule  app^Hile  to 
the  sale  of  a  stock  in  trade  in  ^Bnj*ticu- 
lar  store  Is  that  such  a  sale  (toenot  Im> 
port  an  agreement  by  the  venaor  not 
to  eaipaire  again  in  a  similar  business 
In  some  other  place,  at  a  subsequent 
time. 

4.  Where  there  is  nothing  in  the  averments 
or  proof  to  show  that  the  business  of 
the  new  firm  was  carried  on  by  means 
of  traveling  agencies,  or  that  the  seller 
of  the  trademarks  has  directly  or  per- 
sonally solicited  customers  to  leave  the 
firm  and  to  deal  with  him,  although 
he  may  be  restrained  from  ^repre- 
senting himself  either  directly  or  by 
-implication  as  the  successor  of  the 
late  firm,  or  as  doing  the  same  business 
that  was  done  by  them,  and  in  respect 
to  the  use  of  the  trademarks,  yet  he 
eaaaot  be  restrained  from  pursnins 
the  manufacture  and  sale  of  the  said 
soaps. 

(Suffolk  Filed  Pobriuur  24.  1887.) 

APPEALS  from  deorecB  of  the  Superior 
Court  of  Suffolk  County.  Modijied. 
These  were  two  bills  in  equity;  one  filed  by 
Albert  N.  Hoxie  against  Alden  D.  Cbaoey  and 
Frank  R.  Fegram  to  restrain  the  use  by  tbem 
of  the  alleged  trademarks  "A.  N.  Hoxie  s  Min- 
eral Soap  and  "A.  N.  Hoxie's  Pumice  Soap," 
and  from  the  use  of  A.  N.  Hoxie's  name  in 
their  business,  and  for  general  relief.  The 
other  bill  was  filed  by  said  Cbaney  and  Pegiam 
against  said  Hoxie  to  restrain  him  from  selling 
said  soaps  and  from  using  wrappers  for  soaps 
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on  which  were  printed  the  words  "  Hoxie's 
Mineral  Soap"  or  "Hoxie's  Pumice  Soap  man- 
ufactured by  A.  N.  Hoxie,  Agent;"  and  from 
all  other  acts  tending  to  injure  and  impair  the 
goodwill  of  the  soap  business  in  which  the 
plaintiffs  were  engaged,  and  for  general  relief. 

The  cases  were  beard  together  in  the  supe- 
rior court  by  Barker,  J., who  found  the  follow- 
ing focts: 

Albert  N.  Hoxie,  from  1871  unlfl  December 

6, 1888,  was  engaged  in  the  maDufacture,  from 
formulae  prepared  by  himself  but  not  patented, 
of  two  kinds  of  soap  well  known  in  the  market 
as  "A.  N.  Hoxie's  Afineral  Soap"  and  "A.  N. 
Hoxie's  Pumice  Soap."  There  were  other  min- 
eral and  pumice  soaps  in  the  market  in  com- 
petition with  these,  and  the  words  "A.  N. 
Hoxie's  Mineral  Soap"  and  "A.  N.  Hoxie^ 
Pumice  Soap  "  had  acquired  a  well-understood 
meaning  designating  the  particular  kinds  <rf 
mineral  and  pumice  soap  prepared  in  accmd- 
ance  with  his  formulee.  Their  maDufacture 
was  carried  on  at  Foxboro,  Mass.,  from  1871 
till  1883,  by  concerns  in  which  the  plaintiff 
was  interested,  either  alone  or  with  others,  and 
was  done  under  the  name  of  "A.  N.  Hoxie, 
Agent." 

In  1883  the  place  of  manufacture  was  re- 
moved to  No.  33  George  Street.  Boston  Hi^- 
lands,  and  the  business  was  continued  there  br 
J.  H.  Pease  as  lessee  of  A.  N.  Hoxie,  Hoxk 
still  appearing  in  it  and  acting  as  agent.  A.  N. 
Hoxie  negotiated  the  sales  from  the  commence- 
ment of  the  businees,  selling  principally  to  the 
grocery  trade  in  New  England,  and  himself 
traveling  about  making  such  sales,  taking  »- 
ders,  and  collecting  the  bills,  and  had  so  ac- 
quired a  personal  knowledge  of  the  customers 
and  of  the  trade,  through  which  he  was  able  to 
ioQuence  the  trade  in  favor  of  anv  codcot 
which  might  acquire  the  goodwill  of  the  busi- 
ness, the  goods  having  a  good  reputation  and 
favor  in  the  market. 

The  soaps  were  made  in  short  bars  and  cscfc 
bar  was  wrapped  in  paper.  The  mineral  soap 
was  put  up  ill  two  kinds  of  wrappers,  known 
in  the  trade  as  plain,  and  fancy,  and  sold  io 
wooden  boxes  of  thirty-six  bars  each.  The 
plain  wrappers  were  printed  on  one  side,  from 
electrotype  plates,  with  the  words,  "A.  K. 
Hoxie's  Mineral  Soap,"  In  large,  solid  black 
letters  at  the  top,  followed  by  an  enumeratkM 
of  uses  for  which  the  soap  was  intended,  state- 
ments of  quality,  etc.,  and  concluding  wiUi 
words  stating  by  whom  and  where  it  was  man- 
ufactured. The  fancy  wrappers  were  of  gta^d 
or  bronzed  paper,  unprioted,  but  fastened  by 
colored  bands,  on  which  was  printed  in  gilt  or 
bronze  letters,  from  an  electrotvpe  plate,  the 
words  "A.  'N.  Hoxie's  Mineral  Soap,  with  a 
statement  of  the  place  of  manufacture  and  of 
the  maker,  with  other  particulais. 

The  boxes  in  which  the  soap  was  sent  to  cus- 
tomers were  also  marked  by  stencil  platen  with 
the  words  "A.  N.  Hoxie's  Mineral  Soap,"  and 
with  other  words  denoting  the  kind  of  soap, 
n;imber  of  bars,  uid  where  and  by  whom 
made. 

The  pumice  soap  was  made  in  smaller  cake*, 
each  of  which  was  wrapped  in  paper,  printed 
on  one  side  from  an  electrotype  plate  with  the 
words  "A.  N.  Hoxie's  Pure  Pumice  Soap,"  at 
^  h^,  followed  by  commendations,  dliemons 
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etc,  and  concluding  with  words  stating  by 
whom  and  vbere  it  was  mamifactured. 

To  cariy  on  this  business,  tbe  plaintiff  Hoxle, 
and  the  defeQdaat  Pegram,  on  December  5, 
1S83,  formed  a  copartnership  under  the  name 
of  A.  N.  Hoxie  &  Co., with  written  articles  as 
follows: 

"  Said  Hoxie  contributee  as  capital  the  stock 
DO  hand,  the  tools.  Implements,  and  fixtures 
DOW  used  by  him  in  tbe  soap  business,  and  the 
same  shall  be  credited  to  said  Hoxie  on  the 
books  of  the  concern  at  their  net  cost;  said 
Hoxie  also  contributes  the  goodwill  of  the 
business  now  carried  on  by  him. 

"Said  Pegram  contributes  $3,000  as  bis  part 
of  tbe  capital,  and  the  same  is  to  be  credited  to 
bitn  on  the  txMks  of  the  concern,  but  no  inter- 
est b  to  be  chai^ted  to  said  firm  for  any  excess, 
if  It  should  exceed  tbe  amoont  f  umbhed  by 
said  Hoxie.  Each  partner  is  to  devote  his  time 
and  skill  to  the  business  during  business  hours. 
Neither  partner  shall  use  the  name  of  tbe  firm 
for  aoytbing  outside  of  tbe  legitimate  busine&i 
of  the  firm,  nor  become  indorser  or  surety  for 
any  other  person,  without  the  written  consent 
of  the  other  partner. 

"  Said  Pegram  is  to  keep  the  books  of  tbe 
flim,  which  are  to  be  open  at  all  times  to  the  in- 
spection of  said  Hoxie.  Said  Hoxie  is  to  have 
Ibe  charge  of  the  manufacture  and  sale  of  the 
roods  dealt  in  by  the  firm.  The  moneys,  so 
far  ax  practicable,  are  to  be  deposited  in  the 
Dame  of  the  concern  in  some  bank  and  drawn 
by  checks.  Each  partner  may  draw  $16  week- 
ty  for  his  pergonal  expenses,  provided  the 

itrofits  of  the  business  shall  justify  it.  The 
egitimate  expense  of  the  business  shall  be  paid 
by  tbe  firm,  and  the  profits  or  losses  divided 
equally,  share  and  share  alike.  Tbe  said  firm 
is  to  have  nothing  to  do  with  the  debts  due  said 
Hoxie,  or  with  the  liabilities,  and  shall  make 
no  charge  for  assisting  him  to  collect.  Any 
Mm  loaned  to  the  firm  by  either  partner  shall 
bear  interest  at  6  per  cent." 

The  stock,  supplies,  tools,*  implements,  and 
fixtures  were  inventoried  and  credited  to  Hoxie 
on  the  tkooks  of  A.  N.  Hoxie  &  Co.  at  the  sum 
of  $835.  Pegram  contributed  the  $2,000  men- 
tioned in  the  articles,  and  afterward  loaned  to 
tbe  firm  a  further  sum  of  $850  or  $1,000. 

This  firm  of  A.  N.  Hoxie  &  Co.  carried  on 
the  business  for  a  time  at  No.  23  George  Street, 
and  then  removed  their  factory  to  No.  17  Char- 
don  Street,  Boston,  and  carried  on  the  business 
there.  At  first  the  firm  used  the  same  wrap- 
pers, bands,  and  plates  which  had  been  in 
stock  or  in  use  .up  to  December  5,  1888,  but 
sfter  a  time  some  changes  were  made  in  tbe 
electrotype  plattt,  stencils,  wrappers,  and 
bands,  VIZ.:  The  yrords  "by  J.  H.  Pease" 
were  cut  from  the  plate  from  which  the  bands 
used  with  the  "fancy"  mineral  soap  wrappers' 
were  printed,  so  that  the  bands  read  "ilaniiiact- 
ured  only  at  23  George  Street,  Boston  Higb- 
iands,  iUss.,  A.  N.  Hoxie,  Agent"  instead  of 
"Manufactured  only  by  J.  H.  Pease,  28  George 
Stre^,  Boston  Highlands,  Mass.,  A.  N.  Hoxie, 
Asent,"  The  first  band  annexed  to  the  hill  in 
No.  5850  was  printed  from  the  plate  so  changed. 

The  plate  from  which  the  "plain"  mineral 
soap  wrappers  were  printed  was  changed  so 
that  the  including  portion  of  tbe  wrapper  read 
"Uaoofactured  only  by  A.  N.  Hoxie  &  Co., 
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No.  17  Chardon  Street,  Boston,"  instead  of 
"  Manufactured  only  by  J.  H.  Pease,  28  Geor^ 
Street,  Boston  Highlands,  Mass. ,  A.  N.  Uoxie, 
A^t."  The  wrapper  marked  "  Used  while 
Hoxie  &  Pegram  were  in  company  at  Chardon 
St.,  J.  M.  B.,")s  one  of  those  printed  from  the 
plate  so  changed. 

No  change  was  made  in  the  wrappers  used 
for  the  pumice  soap. 

.  Until  the  spring  of  1885,  both  Hoxfe  and 
PeCTam  prosecut^  the  business  of  the  firm  of 
A.  N.  Hoxie  &  Co.,  in  accordance  with  their 
articles  of  copartnership,  Pegram  claiming  that 
the  business  was  not  profitable,  and  Hoxie  that 
it  was  profitable.  Pegram  kept  the  books,  was 
at  the  office  and  factory,  and  paid  the  bills; 
and  Hoxie  went  among  the  cummers,  selling 
goods,  collecting  bills,  and  purchasing  the  sup- 
plies. Pegram  continued  to  observe  tbe  pro- 
visions of  the  articles;  but  Hoxie,  from  the 
spring  of  1885,  violated  them  by  drawing  $20 
per  week,  instead  of  $15,  for  personal  expenses; 
by  not  devoting  his  time  and  skill  to  the  busi- 
ness in  business  hours,  but  instead  thereof, 
setting  up  a  fish  weir  on  his  own  accodnt  at 
East  Sandwich;  converting  about  $600  of  the 
firm  funds,  collected  by  him  from  its  customers, 
to  his  own  use  instead  of  depositing  it  in  the 
name  of  the  firm;  and  by  using  tbe  firm  name 
for  the  purchase  on  credit  of  $1,800  worth  of 
iron  piles  in  New  York  for  his  fish  weir,  which 
was  outside  of  the  firm's  business. 

By  June  1,  1885,  Pegram  knew  that  Hoxie 
was  drawing  $30  per  week  for  personal  ex- 
penses, was  not  devoUng  his  time  to  the  firm's 
business,  and  that  he  intended  to  devote  his 
time  to  his  weir  until  about  December  1,  1885, 
but  was  not  informed  that  Hoxie  had  converted 
the  firm's  money  to  bis  own  use,  or  used  its 
name  in  the  purchase  of  tbe  iron. 

Under  these  circumstances,  Pegram  asked 
Hoxie  for  a  conveyance  of  his  interest  in  the 
copartnership,  in  order  that  its  affairs  mi^t 
not  be  embarrassed  in  consequence  of  Hoxie's 
operations  in  connection  with  his  weir.  Nego- 
tiations followed,  looking  to  an  arrangement 
by  which  such  a  transfer  should  be  made  and 
aretransfer  provided  for  at  the  close  of  the  fish- 
ing season;  in  the  course  of  which  n^otiations, 
the  following  bill  of  sale,  dated  June  0, 1885, 
was  draarn  up  by  Hoxie's  counsel. 

"Know  all  men  by  these  presents.  That  I, 
Albert  N.  Hoxie.  of  Boston,  in  consideration  of 
$1,000,  paid  by  Frank  R.  Pegram,  of  Scituate, 
the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  grant,  sell,  transfer,  and  deliver  untp 
the  said  Frank  11.  Pegram  the  following  goods 
and  chattels,  namelv:  All  my  right,  title,  and 
interest  in  and  to  all  and  singular  the  partner- 
ship property  belonging  to  the  firm  of  A.  N. 
Hoxie  &  Co.  (consisting  of  A.  N.  Hoxie  and  ' 
Prank  R.  Pegram),  meaning  hereby  to  sell  and 
convey  to  said  Pe^m  all  my  interest  in  the 
entire  assets  of  said  firm,  wherever  the  same 
may  be  situated;  to  have  and  to  bold  all  and 
singular  the  said  goods  and  chattels  to  tbe  said 
Frank  R.  Pegram,  and  his  executors,  adminis- 
trators, and  assigns,  to  their  own  use  and  be- 
hoof forever. 

"  And  I  hereby  covenant  with  the  grantee 
that  I  am  the  lawful  owner  of  the  said  goods 
and  chattels;  that  they  are  free  from  all  incuro- 
brauces;  that  I  have  good  rij^t  to  sell  the  same 
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as  aforesaid;  and  that  I  will  wanantand  de- 
fend the  same  against  the  lawful  claims  and 
demanda  of  all  peraons.  In  witness  whereof," 
etc. 

Before  the  execution  of  the  bill  of  sale,  and 
before  any  definite  understanding  bad  heea 
arrived  a^  Pegram  discovered  the  misappro- 
priation  by  Hoxie  of  9200  of  the  |600.  above 
mentioned.  Thereupon,  Hoxie  executed  the 
bill  of  sale  and  delivered  it  to  Pegram,  who  paid 
him  no  part  of  the  $1,000  mentioned  as  its  con- 
sideratioo,  but  did  let  him  have  $80  with  which 
to  move  his  family  to  East  Sandwich,  and  Hoxie 
farther  promised  Petrram  to  pay  into  the  firm 
the  $200  above  mentioned  within  two  days,  and 
Pegram  promised  Hoxie  that  if  the  $200  should 
be  so  paid,  Pegram  would  sign  writings  agree- 
ing to  retransfer  Hoxie's  interest  on  December 
1.  and  further  agreed  that  he  would  take  no  ad- 
vantage of  Hoxie.  Hoxie  did  not  ^y  in  the 
$200,  and  Pegram  discovered  that  Hoxie  had 
in  fact  converted  $600  of  the  firm  money,  in- 
stead of  $200.  ^Ue  matters  stood  thus,  an 
instrument  dated  Jane  16, 1885,  stipulating  for 
a  retransfer  of  Hoxie's  interest,  was  prepared 
by  his  counsel,  and  about  the  day  of  its  date 
was  sent  by  Hoxie  to  Pegram  with  a  request 
that  he  should  sign  it,  with  which  request  he 
did  not  comply. 

During  the  summer  Hoxie  devoted  himself 
to  the  weir,  and  Pegram  carried  on  the  soap 
business  under  the  name  of  A.  N.  Hoxie  &  Co. 
without  Hoxie's  help,  using  the  plant  and  stock 
and  the  same  plates,  wrappers,  and  bands,  aud 
keeping  up  at  the  entrance  of  the  stairway 
leading  up  to  the  factory  at  17  Chardon  Street 
the  old  sign,  which  read,  "A.  N.  Hoxie  &  Co., 
Manufacturers  of  Mineral  and  Pumice  Soap. 
Tap  Fioor." 

During  the  summer,  suit  was  brought  against 
Hoxie  and  Pegram  on  the  $1,800  note  given  by 
Hoxie  in  the  name  of  A.  N.  Hoxie  &  Co.  for 
the  weir  poles,  and  from  this  suit  Pegram  ob- 
tained his  first  knowledge  of  that  purchase  or 
note.   That  suit  is  still  pending. 

Before  September  1,  Hoxie  filed  his  petition 
in  insolvency,  an  assignee  was  appointed,  and 
the  insolvency  proceedings  are  still  pending. 
No  settlement  has  been  had  between  Hoxie 
and  Pegram,  or  between  the  asatgnee  in  in- 
solvency and  Peeram,  nor  has  the  asdgnee  in 
any  way  intervened. 

Shortly  after  tfce  formation  of  the  firm  of  A, 
N.  Hoxie  &  Co. ,  ^bout  $400  of  Hoxie's  personal 
debts  were  paid  by  the  firm,  and  cliarged  to  him 
on  its  booKS. 

About  September  I,  1886,  the  defendants 
Pegram  and  Chaney  formed  a  copartnership 
under  the  name  of  Chaney  &  Pe^&m,  to  carry  on 
the  soap  business  thereto  earned  on  under  the 
name  of  A.  N.  Hoxie  &  Co.,  and  have  ever  since 
prosecuted  that  business,  occupying  the  factory 
at  17  Chardon  Street,  keepmg  up  the  same 
sign  above  described,  and  unng  sometimes 
the  same  electrotype  plates,  stencil  plates,  wrap- 
pers, and  bands  which  had  been  used  by  A.  N. 
Hoxie  &  Co.,  and  sometimes  other  wrappers, 
bands,  and  plates  of  the  same  general  appear- 
ance and  tenor,  except  that  they  bore  the  words 
"Manufactured  only  by  Chaney  &  Pegram, 
No.  17  Chardon  Street,  Boston,"  instead  of 
"Manufactured  only  by  A.  N.  Hoxie  &  Co., 
No.  17  Chardon  Street.  Boston." 
173 


Hoxie  returned  from  his  weir  about  Decem- 
ber 1.  1885,  and  found  Clianey  &  Pegram  thus- 
carrying  on  the  business.  He  made  no  de- 
mand for  a  retransfer  of  his  former  intovsts  in 
the  business,  but  claimed  tliat  the  admission  of 
Chaney  was  against  his  right,  and  n^oliated 
with  P^ram  for  the  purcoafle,  by  a  fifend.  of 
all  rights  in  the  business  not  owned  b7  himself 
(Hoxie).  Pegram  denied  any  right  in  Hoxie, 
but  offered  to  transfer  to  him,  or  any  one 
named  by  him,  the  whole  business  and  good- 
will upon  receiving  what  himself  and  Chaoey 
had  put  into  the  business,  with  indenmity  fcr 
the  note  given  for  the  ^n.  Hoxie  did  not  ac- 
cept thifi  offer,  and  prepared  to  go  into  the  same 
business  in  competition  with  Chaney  &  Pegram. 
as  agent  for  his  wife,  who,  on  January  7, 1886, 
filed  her  certificate.  Since  about  that  date. 
Hoxie,  claiming  to  act  as  agent  for  lus  wife, 
has  carried  on  the  business  in  competition  with 
Chaney  &  Pegram  to  the  best  of  his  energy  and 
ability,  having  a  factory  at  15  Chardon  Street, 
where  the  mineral  and  pumice  soaps  are  nude, 
and  personally  going  about  among  dealm  hi 
New  England  and  indudog  them  to  bay  soaps 
so  made  and  to  refuse  to  ouy  those  niade  by 
Chaney  &  Pegram.  In  doing  this  he  has  used 
plates,  wrappers,  and  bands  similar  to  those 
used  by  Chaney  &  Pegram.  and  bearing  the 
words  "  A.  N.  Hoxie's  Minoal  Soap" ana" A 
N.  Hoxie's  Ptunice  Soap,"  but  bearing  at  the 
bottom  the  words,  "  M^ufactured,  only  by  A 
N.  Hoxie,  Agent.  15  Chardon  Street,  Bostco, 
Mass.";  the  words,  "A.  N.  Hoxie,  Agent," 
being  printed  in  scrip  claimed  to  bea  facsimile 
of  his  own  handwriting. 

He  has  also,  in  order  to  get  away  the  trade  of 
Chaney  &  Pegram,  offered  his  goods  to  custom- 
ers at  under  prices,  and  caused  to  be  printed 
and  distributed  in  tiie  trade,  cards  and  drcnlars 
tending  to  prevent  the  trade  from  purchasing 
any  soap  baring  his  name  unless  made  by  him. 

Chaney  &  Pegram  have  met  this  competitioa 
and  their  business  has  been  injured  by  it,  and 
the  business  being  carried  on  by  the  plaintiff 
has  been  less  profitable  on  account  of  the  com- 
petition of  Chaney  &  Pegram.  Neither  partf 
has  intentional!}'  put  inferior  or  worthless  goods 
upon  the  market  in  order  to  injure  the  trade  of 
the  other. 

The  court  entered  two  decrees,  the  suhstanof 
of  which  appears  from  the  opinion,  and  Hoxie 
appealed  to  this  court. 

Mr.  D.  C.  Linacott,  for  Hoxie,  appellant: 

It  is  too  well  settled  to  admit  of  any  doubt 
that  "a  mere  general  descripUoo,  by  words  in 
common  use,  of  a  kind  ot  article,  or  of  its  na- 
ture or  qualities,  cannot  of  Itsdf  be  the  subject 
of  a  trademark," 

Oilman  v.  HvnnevieU,  122  Mass.  1S9,  148; 
Sinfjleton  V.  Bolton.  8  Doug.  (E.  B.)  293; 
Spottiiwoode  v.  Clarke,  1  Coop.  t.  Cott.  254,  964; 
TAompMm  v.  Wineltater.  19  Pick.  214;  Ganal  Oa. 
V.  Clark,  18  Wall.  Sll.  823, 824  (80  U.  S.  bk.  20. 
L.  ed.  684):  Baggeit  v.  mnOlata;  L.  R.  17  Eq. 
39;  CataeU  v.  Davit,  68  N.  Y.  333. 238. 

The  designation  of  the  peculiar  quality  of  the 
mineral  or  pumice  soaps  is  effected  by  the  u.-^r 
of  the  name  "A.  N.  Ho.iie."  Consequently,  if 
these  words  have  acquired  a  well-understood 
meaning  designating  the  particular  kinds  of 
minemrand  pumice  soap  prepared  in  aocord- 
ance  with  his  formults,  it  is  owing  to  llie  name 
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A.  17.  Uoxie,  and  thls-Dune  must  dtber  con- 
stitute the  trademark,  nr  form  the  essenUat,  im- 
portant,  and  distinguishing  part  of  it.  There 
is  no  legal  Objeclion  to  a  man's  having  a  right 
in  his  own  name  as  a  trademark. 

Oilman  V.  HunneweU,  132  Mass.  189, 148. 

This  b^g  troe,  it  follows  that  the  name '  'A. 
N.  Hoxie"  IB  either  the  trademark  itself,  or  the 
tntdemark  is  so  related  to  and  associated  with 
hte  name  that  it  simply  indicates  tiiat  the  soap 
Is  manufactured  by  Hoxie,  and  is  therefore  a 
personal  trademark. 

Tried  by  the  test  given  in  Warren  v.  Warren 
Thread  Go.  184  Mass.  247,  the  trademark  in 
question  is  a  personal  trademark. 

The  lepoit  enumerates  what  Hoxie  con- 
tributed to  the  firm  of  Hoxie  &  Pegram,  but 
the  list  does  not  include  the  trademark.  This 
is  equivalent  to  a  finding  that  the  trademark 
was  not  contributed.  Nor  can  it  be  claimed 
that  this  is  a  local  trademark,  which,  like  that 
involved  in  Kidd  v.  Jt^naon,  passed  under  the 
transfer  of  the  ealablishment  with  which  it  was 
associated  or  connected. 

We  submit  tiiat  this  was  a  personal  trade- 
mark; that  it  could  not  be  thesubjectof  a  sale; 
that  it  was  not  contributed  by  Hoxie  to  the 
partnership;  that  it  did  not  pass  as  an  incident 
to  the  goodv^ill  of  the  business,  but  remained 
the  individual  property  of  Hoxie. 

Warren  v.  Warren  I7iread  Co.  mpra;  Sohier 
V.  Johnton,  lU  Mass.  388;  Kidder.  Johnaon,  100 
l7.8.617(Bk  25,h.fA.'im);HaaeU'r.Oumaon, 
110  Mass.  29. 

If  the  court  should  hold  that  the  description 
in  the  bill  of  sale  was  broad  enough  to  cover 
the  goodwill  of  the  business,  then  we  submit 
that  there  is  no  express  or  im|>lied  agreement 
to  refrain  from  engaging  in  a  similar  Duress. 

BaMseU  v.  Fereivat,  5  Allen,  845. 

This  case  Is  clearly  to  be  distinguished  from 
Dte^AtY.  HamUton,  118  Mass.  176.  Therethe 
goodwill,  as  a  physician  within  the  limits  of 
Douglass,  was  sold.'  The  court  laid  much 
stress  upon  the  fact  that  limits  were  mentioned. 
In  this  case  no  limits  are  specified.  In  Angier 
V.  Wdiber,  14  Allen.  211,  also,  certain  limits 
were  designated,  and  this  fact  is  expressly  men- 
tioned in  commenting  on  the  case  in  Dwigkt  v. 
Hamilton,  118  Mass.  175,  The  same  may  also 
be  said  of  Boutelle  t.  !ymith.  116  Mass.  lU.and 
Bopet  V.  Upton,  125  Mass.  258.  Particular 
places  are  specified  in  each  of  these  cases. 

The  law  will  not  imply  a  covenant  on  the 
part  of  Hoxie  not  to  engage  in  a  similar  busi- 
ness, because  such  a  covenant  would  be  in  re- 
straint of  trade,  and  therefore  void.  No  limit 
is  fixed  in  the  bill  of  sale,  and  the  report  shows 
that  Hoxie,  who  did  all  the  selling,  sold  to  the 
grocery  trade  throughout  New  England,  travel- 
ing from  place  to  place  and  taking  orders. 
Now,  if  the  law  is  to  imply  a  sale  of  the  good- 
will of  the  business  and  a  covenant  not  to  inter- 
fere with  it,  it  must  embrace  the  entire  good- 
vfll,  and  not  a  part  of  it;  and  the  covenant  not 
to  interfere  must  be  coextensive  with  the  buEii- 
ness  carried  on.  It  is  not  divisible,  so  that  if 
Hoxie  has  agreed  not  to  engage  again  in  the 
soap  business,  he  bas  agreed  not  to  engage  in  it 
throughout  New  England  during  the  remain- 
der of  his  life.  Sucn  a  contract,  even  if  ex- 
press and  tmder  seal,  is  ill^;al,  as  being  in 
S  Hasb. 


restraint  of  trade.   A  forUari  it  could  not  be 

implied. 

Taylor  v.  Blanehard,  18  Allen,  870;  Alger  v. 
TkoMier,  19  Pick.  51;  Atitehetv.  BeynoUU.  1 
P.  Wms.  181;  Duntop  v.  Gregory,  6  Seld.  241; 
Lawrence  v.  Eidder,  10  Barb.  641;  Homer  v. 
Qratiet,  5  Moore  &  P.  708;  Ward  v.  ^me,  S 
Hees.  &  W.  548;  Met.  Cont.  284. 

Again,  a  court  of  equity  will  not  imply  an 
agreement  not  to  engage  in  the  business  a^n, 
since  there  was  no  consideration  for  the  bill  of 
sale. 

It  is  well  settled  that  in  this  class  of  cases  the 
consideration  may  be  inquired  into,  notwith- 
standing the  agreement  is  under  seal. 

Met.  Cont.  232;  A^er  v.  Thatcher,  supra; 
Mxtehel  V.  Heunolda,  mpra;  Toung  v.  Timminty 
1  Croma  &  J.  831. 

Mr.  W.  B.  Freneh*  for  Cfaan^  and  Pe- 
gram, appellees: 

The  trademarks  are  not  personal,  and  do  not 
come  within  the  exception  stated  in  Brown, 
Trademarks,  2d  ed.  g  57;  HaU  v.  Barrowt,  4 
DeG.  J.  &  8.  150,  and  lather  Cloth  Co.  v. 
American  Leather  Cloth  Co.  11  H.  L.  623,  and 
ue  susceptible  of  assignment. 

These  trademarks  were  inoident  to  and  in- 
dissoluble connected  with  Hoxie'e  business,  and 
bis  contribution  of  the  goodwill  of  his  business 
to  the  capital  of  the  firm  of  A.  N.  Hozie&  Co. 
operated  as  an  assignment  of  the  trademarks 
and  vested  the  title  to  them  In  the  firm. 

Brown,  Trademarks  8d  ed.  g§  67,  624; 
Shipwright  y,  CSemmta,  19  W.  R.  m-,  BaUy. 
Barrowt,  aupra;  8^ier  v.  Johnaon,  111  Mass. 
288. 

If  the  firm  of  A.  N.  Hoxie  &  Co.  was  not 
dissolved  by  agreement,  and  the  title  to  the 
entire  firm  assets  did  not  pass  to  Pegram  by  the 
bill  of  sale,  it  was  subsequently  dissolved  by 
Hoxie's  insolvency,  and  whatever  rights  Hoxie 
had  in  the  trademarks  and  other  firm's  assets 
paased  to  his  assignee. 

Warren  v.  Warren  Thread  Co.  134  Mass.  247. 

By  the  goodwill  of  a  business  is  meant  that 
benefit  or  advantage  which  one  has  acquired, 
in  addition  to  the  value  of  the  property,  from 
bis  reputation  for  fairness,  promptness,  and  in- 
tegrity in  his  dealings,  from  his  mode  of  doing 
business,  and  from  other  incidental  circum- 
stances, in  consequence  of  which  he  has  ac- 
quired general  patronage  from  constant  and 
habitual  customers.  The  contract  for  the  sale 
of  the  goodwill  of  a  business  U  an  agreement 
that  the  seller  will  retire  from  it  and  allow  the 
purchaser  to  enloy  its  benefits  and  advantages, 
and  that  he  will  do  nothing  to  injure  or  im- 
pair It. 

Angier  v.  WOber,  14  Allen,  Sll;  Dteight  v. 
Hamilton.  118  Mass.  176;  MunMjfv.  Butterfield, 
133  Mass.  492. 

C.  AUen*  J.,  delivered  the  opinion  of  the 
court: 

The  first,  in  Oie  order  of  time,  of  these  cases, 
is  the  bill  in  equity  brought  by  Hoxie  against 
Chaney'&  Pegram,  praying  that  they  may  be 
restrained  from  the  use  of  the  name  and  words, 
"A.  N.  Hoxie's  Mineral  Soap,"  and  "A.  N. 
Hoxie's  Pumice  Soap,  manufactured  by  A.  N. 
Hoxie,  Agent,"  which,  as  he  alleges,  constitute 
a  trademark,  and  from  the  use  of  his  name  in 
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their  business.  Tbe  decree  vns  to  the  effect 
that  the  defeDdaots  have  the  sale  and  exclusive 
ri^ht  to  use  the  trademarks  "A.  N.  Hoxie's 
Mineral  Soap,"  and  "A.  N.  Boxie's  Pumice 
SoHp,"  but  have  no  right  to  use  words  import- 
ing that  the  soaps  are  made  by  Hoxie  personally 
or  as  a^nt,  and  have  nu  right  to  use  the  name 
of  Hozte  in  their  busiaeas.  From  this  decree 
Hoxie  appealed  to  this  court,  but  the  defend- 
ants did  not  appeal,  and  tfaerefbro  no  question 
arises  in  this  case,  except  as  to  so  mucb.of  tbe 
decree  as  was  unfavorable  to  Hoxie;  namely, 
that  the  defendants  have  the  sole  and  exclusive 
right  to  use  the  trademarks. 

It  is  conceded  by  both  sides  that  these  words, 
taken  together,  constitute  a  trademark;  but  the 
plaintiff  Hoxie  contends  that  the  use  of  his 
name,  in  the  coDnection  in  which  it  occurs, 
makes  them  both  trademarks  which  are  per- 
sonal to  himself,  and  which  cannot  be  assigned. 
ThiTe  may,  no  doubt,  be  cases  where  the  per- 
sonal skill  of  an  artist  or  artisan  may  so  far 
enter  into  the  value  of  a  product  that  a  trade- 
mark bearing;  his  name  would,  or  at  least  mif^ht 
imply  that  his  personal  work  or  supervirion  was 
employed  in  the  manufacture;  and  in  such 
cases  It  would  be  a  fraud  upon  the  public  if  the 
trademark  should  be  used  by  other  persons  and, 
for  this  reason,  such  a  trademark  would  beheld 
to  be  unassignable.  It  is  in  anv  case  a  ques- 
tion whether  tbe  use  of  the  trademark  would 
give  to  the  public,  orto  purchasera,  a  false  idea 
as  to  who  made  the  article;  and  a  court  of 
equity  would  not  lend  any  active  aid  to  sus- 
tain a  claim  to  a  trademark  which  should  coo- 
tain  a  misrepresentation  to  the  public.  GonneU 
V,  ij^ed,  128  Masji.  477;  Manhattan  Medicine  Go. 
V.  Wood,  108  U.  S.  218  (Bk.  27,  L.  ed.  706). 
But,  on  the  other  band,  the  usages  of  trade  may 
be  such  that  no  such  inference  would  naturally 
be  drawn  from  the  use  of  a  trademark  which 
contains  a  person's  name,  and  that  all  that  pur- 
chasers could  reasonably  understand  is,  that 
goods  bearing  the  trademark  are  of  a  certain 
standard  kind  or  quality,  or  are  made  in  a  cer- 
tain manner  or  after  a  certain  formula,  by  per- 
sons who  are  carrying  on  the  same  business  that 
formerly  was  carried  on  the  person  whose 
name  Is  in  tbe  trademark.  In  the  present  case 
the  decree  of  Uie  court  shows  that  the  use  of 
the  trademark  now  in  question  does  not  import 
that  the  soaps  were  made  by  Hoxie  personally, 
but  merely  that  they  were  made  according  to 
his  formulie;  and  this  finding  appears  to  be 
right.  In  Kidd  v.  Johnson,  100  L.  S.  617  (Bk. 
25,  L.  ed.  769),  the  trademark  "I.  N.  Pike's 
Magnolia  Whiskey"  was  held  to  be  assignable. 
See  also  Warrfn  v.  Wamn  Viread  Q>.  184 
Mass.  247;  Sohier  v.  Johnion,  111  Mass.  288; 
Leather  Otot/t  Co.  v.  American  Leather  Cht/i  Co. 
11  H.  L.  Cas.  528;  Hall  v.  Barrows.  4  De  G.  J. 
&  S.  150;  Burs     Bedford.  Id.  360,  369.  870. 

These  trademarks  became  a  part  of  the  part- 
nership property',  under  the  agreement  entered 
into  by  Hoxie  and  Pegram,  and  passed  to  Pe- 
gram  by  the  bill  of  sale  executed  by  Hoxie  to 
him.  By  the  agreement,  Hoxie,  in  tetftis,  con- 
tributed the  goodwill  of  the  business  which 
he  WHS  carrying  on,  with  the  tools,  imple- 
ments, and  fixtures;  a  continuation  of  his  busi- 
ness was  plainly  contemplated;  and  in  point  of 
fact  the  trademarks  were  used  by  the  firm  dur- 
ing the  whole  continuance  of  we  partnership. 
174 


The  bill  of  sale  is  not  cdbtrolled  in  its  terms  by 
any  facts  proved.  There  were  ne^otiatioiu 
looking  to  a  retransfer  to  Hoxie  of  his  interetf 
in  the  partnership  at  tbe  close  of  tbe  fishing 
season ;  but  nothing  was  arrived  at.  Hoxie  had 
violated  the  terms  of  the  partnership  agree- 
ment in  several  important  particulara,  which 
naturally  led  to  Pegram's  insisting  on  a  diaao- 
lution.  Under  these  circunitiaBces.  the  billcrf 
sale  was  signed,  with  no  agreemmt,  either 
written  or  oral,  to  take  Hoxie  back  as  a  mem- 
ber of  the  firm.  Its  terms  were  broad,  and  al- 
though the  trademarks  and  the  goodwill  of  the 
firm  were  not  expressly  mentioned,  both  are  in- 
cluded within  its  meaning.  NejAwt  v.  Johntem, 
111  Mass.  243,  248;  Lindley,  Part.  4th  Am. 
ed.  860.  861,  1046;  Shipwright  v.  CtemenU,  19 
W.  R.  599. 

Pegram  therefore  became  the  owner  of  the 
trademarks,  and  his  firm  of  Cbaney  &  Pegram 
are  now  entitled  to  their  exclusive  use.  Hk 
decree  of  tbe  court  in  this  case  is  affirmed. 

Tbe  second  of  these  cases  is  the  bill  in  equity 
brought  by  Chaney  Pegram  against  Hoxie, 
and  it  proceeds  on  tbe  ground  that  tbe  exclth 
sive  right  to  use  tbe  trademartcs  had  become 
great  value:  that  by  the  agreement  of  partner- 
ship with  Hoxie,  and  the  bill  of  sale  from 
Hoxie,  Pegram  had  become  tbe  owner  of  them, 
with  the  ^odwill  of  the  business;  that  Hoxie 
has  now  opened  a  soap  factory  and  is  manu- 
facturing the  two  kinds  of  soap,  and  is  putting 
them  up  in  wrappers  bearing  the  trademarks, 
and  has  issued  circulars  and  cards  using  and 
availing  himself  of  tbe  trademarks.  The  prayer 
is  for  an  injunction  to  restrain  Hoxie  from 
selling  said  two  kinds  of  soap,  from  using  the 
wrappers  bearing  the  trademarks,  and  frwa 
doing  other  acts  tending  to  injure  and  impair 
tbe  goodwill  of  tbe  business.  The  decree, 
after  affirming  Chaney  &  Pegram's  ownnah^ 
of  tbe  trademarks,  was,  in  substance,  Unt 
Hoxie  ought  not  to  Interfere  with  or  compete 
with  them  in  the  business  of  making  or  seUing 
mineral  or  pumice  soap  in  Boston,  and  ought 
to  be  enjoined  from  using  the  trademarks,  or 
any  imitations  thereof,  and  also  from  compet- 
ing with,  and  from  endeavoriog  to  disturb  or 
interrupt,  the  business  of  said  Cbao^  &  Pe- 
gram in  the  manufacture  and  sale  of  said  soaps; 
and  that  injunctions  should  issue  accordingly. 

So  far  as  the  ownership  and  use  of  the  trade- 
mHrks  are  concerned,  tbe  decree  should  be  af- 
firmed. But  in  reference  to  what  is  involved 
in  tbe  transfer  of  the  soodwill  of  tbe  biisiness, 
it  requires  some  modification.  Neither  the 
wreement  of  partnership  between  Hoxie  and 
:  Ingram,  nor  the  bill  of  sale  from  Hoxie  to  Pe- 
gram, contained  any  agreement  that  Hoxie. 
upon  a  dissolution  of  tbe  firm,  should  not  cany 
on  a  similar  business,  further  than  is  implied  Vf 
the  transfer  of  the  goodwill,  pure  and  mmple. 
Tbe  general  rule  in  this  Commonwealth,  as^ 
plicable  to  tbe  sale  of  a  stock  in  trade  in  a  ^a- 
ticular  store,  and  of  the  goodwill  of  die  ven- 
dor's trade,  and  all  the  advantages  connected 
with  such  place  of  business,  is  tlmt  such  a  sale 
does  not  import  an  a^jreement  by  the  vendor 
not  to  engage  again  m  a  similar  business  in 
some  other  place  at  a  subsequent  time.  Batutt 
V.  Pbreiml,  5  Allen,  346,  847. 

The  court  says:  "  Whenever  such  is  the  ia- 
traitof  the  parties,  it  is  carried  into  effect l^aa 
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express  stipulation,  which,  if  not  in  ludue  re- 
8tniDt  of  trade,  may  be  valid  and  biDding. 
But  we  know  no  case  where  any  such  agree- 
ment has  been  raised  by  mere  implicstion,  aris- 
ing from  the  sale  of  the  goodwill  of  a  person's 
trade,  in  connection  with  a  particular  place  of 
business,  where  it  has  been  carried  on. "  There 
may  be  cases  and  circumstances  where  it  will 
beoifficuUto  tell  just  how  much  is  incladedin 
a  rale  merely  of  the  goodwill  of  a  biudness. 
Such  difficulties  might  exist  where  the  business 
is  not  local  in  its  character,  but  extends  over  a 
coDsiderable  region  or  line  of  travel;  as  for  ex- 
ample, io  the  case  of  a  carrier,  an  express  com- 
pany, a  canvassing  agency,  or  a  newspaper. 
But  it  is  not  necessary  at  this  time  to  enter  upon 
the  consideration  of  such  cases.  In  the  pres- 
ent case,  there  is  nothing  in  the  avenaents  or 

?roof  to  show  that  the  Duainess  of  Chanev  & 
'egram  was  carried  on  by  means  of  traveling 
agencies,  or  that  Hoxie  has  directlv  or  person- 
ally solicited  customers  of  Chancy  &  Pegram  to 
leave  them,  and  to  buy  of  him;  and  the  case 
falls  within  the  docbine  of  BoMett  v.  Pmsi- 
PoT  tupra. 

It  is  proper  to  refer  to  the  distinction  wldcta 
exists  between  BasaeU  v.  T^rdvai,  and  several 
latercases.  In  Anpier  v.  Webber,  14  Allen,  211, 
arising  about  four  years  later,  in  which  the 
opinion  of  the  court  wasdelivered  by  Chief  Jnt- 
tiee  Bigelow,  who  also  delivered  the  opinion  in 
Baasett  v.  'Percical,  the  sale  was  of  the  good- 
will of  a  teaming  business  in  Boston,  and  be- 
tween Boston  and  SomervlUe,  with  a  special 
agreement  not  in  any  manner  to  do  anything 
which  should  in  any  wise  impair  or  injure  the 
goodwill.  This  was  a  business  which  was 
done  on  the  road,  and  all  along  the  line  be- 
tween two  cities. 

In  JOwight  v.  Hamilton,  118  Mass.  176,  the 
defendant's  "  practice  and  goodwill  as  a  phy- 
siciaD,"  was  sold,  with  the  land  and  builcungs 
where  he  lived  and,  from  the  nature  of  the 
goodwill  and  practice  of  a  physician,  the  case 
was  said  to  bcclearly  distinguishable  from  Baa- 
sett  V.  PircivtU,  and  to  resemble  Angter  v.  W<?6- 
Aer.  In  Munafy  v.  Bvtterfleld,  133  Mass.  498, 
the  plaintiff  agreed  to  .sell  certain  articles  of  per- 
sonal property  used  in  the  milk  business;  '*al8o 
the  goodwill  of  raid  Mnnsey's  milk  route  lying 
fn  West  Somerville,  East  SomervUle,  North 
Somerville,  and  Charlestown;"  and  before  com- 
pleting the  transaction,  the  plaintiff  bargained 
with  another  person  to  buy  a  milk  route  which 
ran  over  a  portion  of  the  same  territory  in 
Charlestown  and  Somerville  as  the  route  which 
he  had  sold  to  the  defendant;  aod  the  defend- 
ant having  refused  to  complete  the  purchase, 
this  was  held  to  tall  within  the  same  rule  as 
Anffierv.  Webberand  Dwight  v,  Hamilton.  All 
of  these  later  cases  rest  upon  the  peculiar  char- 
acter of  the  goodwill  which  was  the  subject  of 
sale,  and  neither  of  them,  in  the  matter  decided, 
disturbs  the  decision  in  Batsett  v.  Perdval, 
which  also  is  in  accord  with  most  of  the  recent 
decisions  elsewhere,  so  far  as  th^  have  come 
under  our  observation.  See  Pearton  v.  Bmr- 
ton.  L.  R.  27  Ch.  Div.  145,  where  the  late 
English  decisions  are  reviewed ;  Cottretl  v. 
Bf^cock  Printin/j  Press  Mfg,  Go.  3  New  Eng. 
Rep.  916;  2  Lindley.  Part.  858  et  acq. 

In  the  circular  headed  "special  notice  to  the 
wholesale  and  retail  trade,  Hoxie  virtually 
%  Mass. 


represented  himself  as  the  successor  to  the  bu^- 
ness,  the  goodwill  of  which  he  had  sold,  and 
also  asserted  a  right  to  the  trademark.  This 
was  in  excess  of  what  be  could  lawfuUy  do. 
Ckurton  V.  Sougku,  H.  R  Y.  Johns.  (Eng.) 
174. 

Inasmuch  as  there  is  nothing  in  the  aver- 
ments or  proof,  which  shows  any  undue  or  un- 
lawful interference  or  competition  on  the  part 
of  Hoxie,  except  in  respect  to  the  use  of  the 
trademark  on  wrappers,  and  in  circulars  and 
otherwise,  and  the  virtual  representation  of 
himself  as  the  successor  to  the  business  of  the 
old  firm,  the  decree  in  the  second  case  should 
be  modified,  by  inserting  a  specification  that  he 
is  not  to  ioteriFere  or  compete  with  the  business 
of  Chan^  &  Pegram,  "  by  representing  him- 
self, either  directly  or  by  implication,  as  the 
successor  of  the  late  firm,  or  as  doing  the  same 
business  that  was  done  by  Uiem;"  and  in  re- 
spect to  the  use  of  the  trademarks,  and  In  other 
respects,  it  is  affirmed. 

Ikenet  to  be  tueordinglg. 


Henry  W.  COLLETT 

e. 

OUn  H.  SMITH. 

Where  an  employer  and  an  employee 
entered  into  a  contract  whereby  it 
was  agreed  that  the  latter  should  work 
for  the  former  at  a  stipulated  rate  for 
the  first  year,  to  be  advanced  tbesecond 
year;  and  daring  tiie  flret  year  the  em- 
ployer took  in  a  partner,  whioh  latter 
took  charge  of  the  business  in  which 
plaintiff  was  employed,  exercising  con- 
trol and  direction  over  plaintiff  m  hi» 
work,  and  being  equally  in  authority 
with  his  copartner, — Held,  that  he  was 
not  only  an  agfent  of  his  copartner, 
but  was  also  a  party  himseM^  although 
the  contract  in  its  form  was  pnwnal 
with  the  other  partner. 

(Hampden  ^FfledFebniarr  2S,  IMT.) 

ON  defendant's  exceptions.  OterruUd. 
This  was  an  acnon  of  contract,  brought 
upon  a  written  contract  which  was  dated  Hart- 
ford, Conn.,  Dec.  28,  1883,  and  provided  that 
in  consideration  of  one  dollar,'  said  Collett 
"  agrees  to  work  for  the  defendant  as  he  may 
direct,  one  year,  for  $3.60  a  da;,  and,  if  said 
Smith  contmues  business,  to  work  the  second 
year  at  $4  a  day ;  said  Smith  agi^ing  to  pay, 
as  specified  in  the  first  part  of  the  agreement, 
on  condition  that  the  said  Collett  does  his  work 
in  a  satisfactory  manner,  it  being  understood 
that  Collett  is  to  take  charge,  under  said  Smith, 
of  his  (Smith's)  packing-house  in  SpringSeld, 
Mass.,  and  commence  work  next  week.  At 
the  trial  in  the  superior  court  before  Bacon,  J., 
it  appeared  in  evidence  that  the  defendant  was 
in  the  pork-pocking  business  at  the  time  of  the 
contract,  January,  1883;  that  he  continued  to 
carry  on  the  business  alone  till  May,  1863, 
when  he  entered  into  copartnership  relations 
with  one  Houghton,  which  company  carried  on 
the  business  until  after  the  plaintiff  ceased 
work  if  Januuy,  1885;  that  the  plaintiff  knew 
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when  the  copartnership  was  formed,  and  re- 
ceived directioiw  from  said  Houghton  as  to  Ids 
duties;  that  from  the  time  be  began  bis  labor 
until  be  ceased,  be  received  pay  weekly  at  the 
rate  of  $3.60  per  day,  which  was  handed  him 
in  an  envelope  with  others  for  other  employees; 
that  during  the  second  vear  of  the  plaintiff's 
employment  he  received  weekly,  in  the  same 
manner,  the  same  amount  that  be  bad  received 
during  the  firat  year ;  that  be  never  requested 
of  the  defendant,  during  the  second  year,  the 
payment  of  the  extra  50  cents  per  day,  and  that 
It  was  not  until  about  three  weeks  after  he  had 
finished  his  work  that  he  demanded  of  the  de- 
fendant said  extra  amount,  for  which  amount 
Uils  actios  was  brought. 

The  defenflant  introduced  evidence  tendinK 
to  show  that,  Just  prior  to  the  termination  or 
the  first  year,  he  told  plaintiff  that  they  could 
not  pay  him  more  than  $8.50  a  dar  for'the  sec- 
ond year,  and  that  he  agreed  to  work  the  second 
year  for  that  sum.  This  the  plaintiff  denied. 
It  further  appeared  that  said  Houghton  was  at 
the  packing-house  frequently,  and,  as  a  copart- 
ner, represented  tbe  defendant  in  copaituer- 
ship  matters,  and  the  plaintiff  was  allowed  to 
state  certain  conversation  bad  witii  Houghton 
in  tbe  absence  of  tbe  defendant,  duringl885, 
in  which  Houghton  said  to  plaintiff  :  "We  are 
going  to  cut  down  the  men  25  cents  a  day,  and 
are  going  to  cut  you  down  50  cents  a  day,"  to 
which  plalntiS  replied :  "How  are  you  going 
to  cut  me  down  7  Mr.  Smith  has  got  a  con- 
tract with  me,"  Houghton  said  :  "  I  didn't 
know  you  had  a  contract.  I  will  go  and  see 
Smith  about  it."  That  be  went  down  and  came 
back  tbe  same  afternoon  and  said :  "  I  found 
the  contract;  I  don't  see  but  Smith  has  got  to 
keep  you  and  pay  you."  It  did  not  appear 
^at  Houghton  bad  any  authority  to  represent 
Smith,  unless  as  a  copartner,  except  as  wpears 
in  the  following  evidence  by  plaintiff:  Bough- 
ton  was  there  a  good  deal  of  the  time  looking 
after  the  business  and  tbe  store,  and  was  in  au- 
thority. When  both  Smith  and  Houghton 
were  there  both  were  in  authority;  and  it  was 
Uiebuainessof  tbe  men  to  obey  his  (Houghton's) 
orders ;  what  Houghton  said  and  did  was  tbe 
business  of  Smith,  Houghton  &  Co.  Smith 
did  not  know  that  Houghton  bad  any  conver- 
sation with  plaintiff.  Smith  and  Houghton 
had  bad  conversation  together  regarding  the 
contract  with  Collett,  and  Houghton  was  the 
man  who,  all  through  the  summer  of  1888, 
knew,  in  reference  to  it,  bow  that  business  was 
being  done.  Tbe  defendant  objected  to  tbe 
above  evidence,  but  the  aame  was  allowed  as 
tbe  statement  of  Smith's  agent  and  representa- 
tive, resulting  from  their  copartnership  rela- 
tions. Defendant  asked  the  court  to  instruct 
the  jury  that  plaintiff  could  not  recover  for  the 
second  year,  unless  the  defendant  continued  in 
tbe  packing  business ;  and  if  he  did  not  con- 
tinue in  said  business  in  bis  individual  capacity, 
hut  as  a  member  of  a  firm  ^at  succeeded  to 
the  bunness  which  be  had  conducted  and  was 
conducting  at  tbe  time  tbe  contract  was  made, 
the  plaintiff  could  not  rerover.  The  court  re- 
fused to  give  this  instruction,  but  instructed  as 
follows:  "One  question  is,  whether  the  fact 
that  Smith  took  in  a  partner  in  the  course  of  the 
firat  year  would  discbarge  him  from  this  con- 
tract. Under  tbe  ctrcumstancea  disclfMed,  I 
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think  it  would  not;  but  it  is  a  question  of  fact 
whether  he  gave  up  the  business.  If  be  did.  it 
would  be  a  defense ;  but  if  be  continued  busi- 
ness with  a  partner,  then  be  is  liaUe."  The 
jury  rendered  a  verdict  for  the  plaintiff,  and 
tbe  defendant  alleged  exceptions. 
Mr.  Ch&rle>  L.  Lonjjf,  for  defendant : 
On  the  formation  of  the  copartnerahip,  the 
defendant  must  have  ceased  to  carry  on  tbe 
business.  His  real  and  actual  inteieet  tn  the 
partnership  stock  and  business  was  tbe  net  bal- 
ance which  would  come  to  him  after  paying  all 
partnership  debts  and  a  just  settlement  of  the 
accounts  between  him  and  bis  copartners. 

PeekY.  Filter,  7  CuA,  886;  Sanbamv.  Beget, 
182  Mass.  SM. 
Mr.  E.  H.  I«»throp,  for  plaintiff: 
Houghton's  agency  may  be  inferred  fnxn 
such  constant  acts  with  the  knowledge  of  de- 
fendant, "or  even  with  proof  of  ample  means  of 
knowledge  "   Defendant  had  both. 

Brasff  V.  Botion  dbW.R.R.Co.9  Allen,  5i. 

Oardaer,  J.,  delivered  the  opinioo  of  the 
court: 

The  parties  to  this  action  entered  into  a 

mutual  written  agreement,  by  which  tbe  plain- 
tiff agreed  to  work  one  year  for  the  defendant, 
and,  if  the  latter  continued  the  business,  the 
plaintiff  agreed  to  work  tbe  second  year,  at  an 
advanced  rate.  By  the  terms  of  tm  contrail, 
tbe  plaintiff  was  to  take  charge,  under  the  de- 
fendant, of  his  packing-bouse  in  Springfield. 
The  plaintiff  catered  upon  the  performance  of 
tbe  contract  in  January,  1888.  In  May  of  that 
year  the  defendant  formed  a  eopartnerabip  in 
the  same  business  with  one  Houghton  ;  from 
which  time  the  copartnership  carried  on  tbe 
business  until  after  the  plaintiff  ceased  to  work, 
in  January,  1885,  at  which  time  the  contract 
also  expired. 

After  Houghton  became  a  copartner  in  May, 
tbe  buainesa  continued  as  before,  and  the  plain- 
tiff remained  in  the  employ  and  under  the  di- 
rection of  tbe  firm  during  the  first  and  second 
years  of  his  employment.  Tbe  presiding  judge 
ruled,  in  substance,  that  If  the  defendant  con- 
tinued business  witii  a  partner  during  tbe  sec- 
ond year,  he  would  he  continuing  the  budnets 
under  the  terms  of  tbe  contract,  and  left  it  lo 
the  jury  to  determine,  as  a  question  of  fact, 
whetoer  the  defendant  gave  up  the  business. 
The  copartnership  was  formed  in  May  of  the 
first  y^,  and  the  business  continued  after 
May,  under  the  firm,  in  the  same  manner  as  be- 
fore it  was  entered  into.  The  defendant  was 
still  engaged  in  the  same  business.  During  the 
second  year,  tbe  busineas  was  continued  by  the 
defendant,  in  tbe  same  manner  as  during  the 
greater  put  of  tbe  first  year :  Smith  still  ccn- 
tinued  the  business  as  before  in  connection  witii 
Houghton,  with  whom  he  was  associated  as 
copartner,  and  retained  the  plaintiff  in  his  em- 
ploy. We  think  that  the  ruling  of  the  court 
was  correct.  The  defendant  introduced  evi- 
dence tending  to  show  that,  just  prior  to  tbe  ter- 
mination of  the  first  year  of  plamtiff's  service, 
he  told  tbe  plaintiff  that  they  could  not  pay 
bim  an  advanced  price  for  the  second  year,  and 
that  the  plaiutiff  agreed  to  work  for  tbe  same 
sum  which  he  had  been  receiving.  Tbe  lan- 
guage used  by  tbe  defendant  that  "tbey"  could 
not  pay  him,  indict  that  tbe  defendant 
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meant  that  Smith  and  Houghton,  the  oopart- 
nen,  could  not  paj  him,  bdH  that  Houghtoa 
was  interested  in  the  payment.  Houghton  was 
a  copartner ;  he  had  charge  of  the  business, 
and,  so  far  as  appears  from  the  evidence  report- 
ed, he  was  equally  in  authority  with  his  copart- 
ner Smith.  He  exercised  control  and  direction 
over  the  plaintiff.  The  defendant  had  given 
up  to  his  copartner,  Houghton,  the  direction 
of  the  work.  He  was  not  only  the  agent  of  bis 
copartner,  but  he  was  equally  interested  with 
Stoith  In  the  business  of  the  firm.  The  plain- 
tiff was  working  for  tfaecopartnership;  he  took 
direction  as  to  his  work  from  the  partner 
Houghton;  he  received  his  pay  weekly,  it  be- 
ing "banded  him  In  an  envelope,  with  enve- 
lopes containing  the  pay  of  other  employees." 
There  was  some  evidence  that  the  contract  by 
the  plaintiff,  wiUi  Smith,  was  assumed  by  the 
firm,  and  that  the  plaintiff  was  at  work  under 
it  for  the  copartnership.  Under  these  circum- 
stances it  is  apparent  that  Houghton,  In  bis  con- 
versatioD  with  the  plaintiff,  was  a  party  inter- 
ested equally  wiAh  his  copartner,  Smith.  In 
his  conversation  with  the  plaintiff,  he  was  not 
only  an  agent  of  Smith,  but  was  also  a  party 
himself,  although  the  contract  in  its  form  was 
personal  with  Smith.  There  was  evidence  that 
It  was  used  by  the  firm  for  its  own  benefit. 
While  so  used,  the  conversation  of  Houghton 
with  the  plaintiff,  in  reference  to  its  operation, 
was  admissible. 
Exeeptiont  ovemUed. 


COMMONWEALTH  of  Massachusetts 

V. 

James  K.  JARDINE. 

1.  In  an  action  for  an  aBsanIt,  where  tes- 
timony, tending  to  show  that  defendant 
was  not  the  Bxgeemta,  bat  was  acting  in 
self-defense  at  the  time  of  the  asscEult, 
and  that  he  was  severely  beaten,  was  ad- 
mitted  without  objection,  other  te«ti> 
mony*  whereby  he  attempted  to  show 
that  durinff  bis  confinement  from  the 
effects  of  the  assault,  be  made  eom- 
plalnta  of  pain  and  suffering  in  limb 
and  body,  offered  to  show  the  extent  of 
his  injunes,  was  eompetent*  and  should 
have  been  admitted. 
CoDHilaiatsofpaiBandstifferii^woald 
not  include  statements  of  fact,  nor  nar- 
rations of  past  occurrences;  hence  the 
wife  of  dCefendant  is  not  excluded 
ft>om  testifying  thereto.  She  is  not 
brought  within  the  limitation  of  the 
statute.   Pub.  Stat.  chap.  169,  g  18,  cl.  1. 

(IBddleaex  Filed  Febmary  n,  1887.) 

ON  defendant's  exceptions.  8u*tainad, 
Charge  of  assault  and  battery.  At  the 
trial  in  thesuperiorcourt  before  Thompson,  J., 
the  defendant  offered  evidence  tending  to  show 
that  if  he  struck  any  blows,  as  claimed  by  the 
oDTemment,  th<^  were  struck  In  his  Just  and 
l^al  right  of  self-defense,  and  also  offered  tes- 
timony that  he  was  Heveiely  beaten  by  the 

Eartr  aesaulted,  and  laid  up  wid  conflaed  to 
is  bed  forweeks.  The  witness,  who  was  the 
S  Mass. 


defendant's  wife,  was  then  asked  if  Jardine 
during  said  confinement  made  complaints  of 
^In  and  suffering  In  limbs  and  body.  This 
evidence  was  objected  to  and  excluded.  The 
jury  i-etumed  a  verdict  of  guilty,  and  defend- 
ant alleged  exceptions. 

Meaars.  C.  H.  Hndcon  and  K.  S.  French, 
for  defendant: 

The  extent  of  violence  employed  in  defense, 
to  be  Justifiable,  must  have  reference  to  the 
severity  of  the  attack,  and  the  severity  of  the 
attack  may  be  shown  by  the  effects;  If  the  lat- 
ter confined  the  defendant  to  his  bed  forweeks, 
his  complaints  of  pain  and  suffering  in  limbs 
and  body  were  the  natural  outcome  and  ac- 
companiment thereof,  and  therefore  evidence 
directly  pertinent  and  important  in  their  hear- 
ing out  the  issue.  The  presiding  judge  thought 
at  the  time  that  expressions  and  comidamts 
were  not  a1k>wable,  butonlyejaculations.  cries, 
groans,  etc.  This  was  a  mistake.  It  was  on 
uiis  ground  that  the  testimony  was  refused. 

181  Mass.  574. 

Whenever  the  bodily  or  mental  feelings  of 
an  individual  are  material  to  be  proved,  the 
usual  expressions  of  sucb  feelings  are  original 
evidraice;  so  are  the  representations  of  a  lAck 
person  of  the  nature,  symptoms,  and  effect  of 
the  malady,  made  to  a  medical  attendant  or 
any  other  person. 

1  Oreenl.  Ev.  5th  ed.  pp.  103,  130,  and  cases 
cited  in  note.  See  6  East,  188;  1  Phil.  Ev.  101 ; 
Orap  V.  T&ung,  1  Harper  (S.  C),  88;  Oilehriat 
V.  Bale,  8  Watts,  856. 

Mr.  Harvey  N.  ShBpa,rdtAast.  Att^Qen. 
for  the  Commonwealth: 

The  court^roperly  excluded  evidence  offered 
by  defendant  as  to  complaints  made  by  him  of 
pain  and  suffering  in  limbs  and  body.  This 
had  no  tendency  to  show  that  the  blows  struck 
by  the  defendant  were  struck  in  self-defense. 

It  being  admitted  that  the  defendant  com- 
mitted the  assault  and  battery,  the  pain  and 
suffering  in  limb  and  body  which  might  have 
caused  the  defendant  to  make  compliuiits  may 
fairly  have  resulted  from  his  own  efforts  In 
committing  the  assault  and  battery. 

Gardner.  </.,  delivered  the  o^nion  of  the 
court: 

The  defendant,  at  his  trial,  offered  evidence 
tending  to  show  that  he  was  not  the  aggressive 
party,  and  Uiat  at  the  time  of  the  al^ed  as- 
sault be  was  acting  in  self-defense.  Heoffered 
testimony  that  he  was  severely  beaten  by  the 
person  alleged  to  have  been  assaulted,  and  that 
he  was  laid  up  and  confined  to  bis  bed  for 
weeks.  This  evidence  was  apparently  ad- 
mitted witboutobjection.  The  defendant  at- 
tempted to  show  that  during  fals  confinement 
he  made  complaints  of  pain  and  suffering  in 
limbs  and  body.  This  was  in  the  same  line  of 
the  testimony  already  introduced.  It  was  of- 
fered for  the  purpose  of  showing  the  extent 
and  amount  of  his  injuries.  It  was  competent 
for  the  purpose  for  which  it  was  offered,  and 
should  have  been  admitted.  The  complaints 
of  pain  and  suffering  would  not  include  state- 
ments of  fact,  nor  narrations  of  psst  occur- 
rences. The  inquiry  called  for  excbmations  of 
pain  and  suffering,  and  nothing  more.  Hatch 
V.  Fulier,  181  Mass.  674.  The  tatA  that  the  wife 
of  the  defendant,  was  the  witness  by  whom 
the  exclamations  of  pain  were  to  be  proved 
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does  not  exclude  her  from  testif  jiog  to  these 
facta.  She  is  not  brought  within  the  limitation 
of  Pub.  Stat.  chap.  16»,  ^  18,  cl.  1,  as  the  m,- 
quii7  does  not  call  upon  her  to  testify  to  pri- 
vate conversations  with  h^  husband. 
£keeeption»  wuttained. 


John  BUFFUM,  Asdgnee, 
p, 

Leander  E.  H.  JONES. 

1.  In  a  anit  bj'  the  a«ainee  insolvent 
deMora  to  recover  the  valne  of  prop- 
erty mortgaged  to  the  defendaot 
the  debtors,  that  the  mortfa^^  to  the 
defendant  was  not  in  the  usual  and  ordi- 
nary course  of  the  debtors'  business,  was 
properly  left  to  the  jury,  upon  the  issue 
whether  the  defendant  had  reasonable 
caase  to  believe  that  the  transfer  to  him 
was  made'by  the  debtors  with  a  view  to 
prevent  the  property  from  ooming  to  the 
assignee,  or  to  evade  any  of  the  provi- 
Biona  of  the  insolvent  law. 

2.  Where  the  insolvent  debtors  mortgaged 
to  defendant  moat  of  their  property,  not 
to  secure  a  pre-existing  debt,  but  in  con- 
sideration of  an  advance  to  them  of 
nearly  the  value  of  the  property,  and 
defendant  acted  in  good  faith,  not  Know- 
ing of  the  mortgagors^  insolvency,  and 
the  mortgagors  expected  to  go  on  with 
their  bumness,  and  to  pay  the  mortgage 
within  a  month,  the  transaction  can 
not  be  said,  as  matter  of  law.  to  have 
been  a  fraud,  and  it  was  properly  sub- 
mitted to  the  jury  to  determine  whether 
it  was  in  the  tisual  and  ordinary  course 
of  business  of  the  debtor  under  the  stat- 
ute. 

8.  Upon  the  question  whether,  under  all 
the  circumstances  of  the  case,  the  ^v- 
ing  of  the  mortg:ace  by  the  debtors 
was  a  cause  to  excite  in  the  minds  of 
defendant  suspicions  of  fraud,  so  as  to 
put  him  upon  inquiry,  the  opiniona  of 
witnesses  are  not  competent, 

fSnffolk — JTled  February  S4. 1687.) 

ON  plaintiff's  exceptions.  Ovemded. 
Action  of  tort  brought  by  the  plaintiff,  as 
assignee  of  the  insolvent  estate  of  Hobaon  & 
Bafford,  against  the  defendant. to  recover  $4,010, 
the  value  of  certain  personal  property  conveyed 
In  mortgage  by  said  Hobsoo  &  Safford,  July 
16,  1884,  to  the  defendant,  to  secure  a  note  of 
the  same  date  for  $4,000,  given  by  said  Hob- 
son  &  Safford  to  the  defenoant,  and  payable  on 
demand  with  interest  at  6  per  cent,  which  mort- 
gage the  plaintiff  claimed  was  in  fraud  of  the 
provisions  of  the  insolvent  law. 

At  the  trial  in  the  superior  court,  before 
Thompson,  J.,  it  appeared  in  evidence  that  the 
mortgaged  property  was  attached  July  10, 1884, 
upon  a'writ  sued  out  by  a  creditor  of  said  firm, 
and  remained  under  attachment  until  August 
6,  1884,  when  said  firm  filed  a  petition  iu  in- 
Bolvency.upon  which  it  was  adjudged  insolvent; 
and  that  the  plaintiff  was  appointed  assigoee, 
September  5, 1884.  The  mortgage  was  fore- 
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closed  by  a  sale  of  the  property  September  IS, 
1884,  for  the  sura  of  $4,010.  The  plaintiff,  as 
said  assignee,  previous  to  the  sate,  demanded 
the  property  of  the  defendant.  It  was  oon- 
eeded  at  the  trial  that  the  jury,  upon  the  evi- 
dence, would  be  warranted  in  finding  that  Hob- 
son  &  Safford  were,  as  matter  of  fact,  insolveot 
at  the  date  of  said  mortgage,  being,  as  the  re- 
sults of  the  proceedings  m  insolvency  showed, 
then  indebt4^  in  the  sum  of  aimut  $2S,000  above 
the  indebtedness  paid  from  the  proceeds  of  aaid 
mortgage,  and  having  assets  outside  of  said 
mortgage  to  the  amount  of  about  $650.  It  ap- 
peared in  evidence  that  the  $4,000  raised  by  the 
mortgage  was  amilied  by  Hobson  &  Safford  to 
the  payment  in  t\A\  of  debts  owed  by  them,— 
the  most  of  it  July  16  and  19, — and  in  retaio- 
in^  counsel;  and  that  a  larse  part  of  it  was  ap- 
phed  either  in  payment  of  debis  due  to  the  firm 
of  Littlefleld  &  Folsom  directly,  orupon  which 
said  firm  was  liable  as  indorsers;  the  evidence 
tending  to  show  that  $1,500  of  the  $4,000  wu 
paid  by  the  defendant  by  his  memorandum 
check  given  upon  the  date  of  the  morteage. 
dated  July  19,  1884,  made  payable  to  WbitaKV 
&  Co.,— who  held  the  note  raHohsonASaffcHd 
for  that  sum,— indorsed  by  LitllefieW  &  Fol- 
som, and  due  July  19,  1884.  It  apx>eared 
further  that  said  firm  of  Littlefield  &  Folsom. 
or  its  active  manager,  Nathaniel  Uttlefield,  had 
for  a  long  time  had  intimate  business  relatioos 
with  the  firm  of  Hobson  &  Safford;  that  sud 
UtUefleld  had  intimate  personal  and  bunness 
relations  with  the  defendant,  and  that  hen^^ 
tisted  the  mortgage. 

It  also  appeared  in  evidence  that  the  firm  of 
Hobson  &.  Safford  carried  on  the  business  of 
manufacturingmouldittgsin  East  Boston.  The 
mortgage  covered  substantially  all  the  machines 
used  by  them  in  their  business,  their  entire 
stock  of  lumber  manufactmed  and  in  process, 
and  their  horses,  carriages,  and  harnesses  in 
use,  which  was  substantially  all  the  proper^ 
they  bad,  and  contained  a  stipulation  Uiat  they 
should  not  sell  or  remove  from  said  Boston  the 
same  or  any  part  thereof,  '  'excepting  in  the  or- 
dinary course  of  trade."  There  was  evidence 
tending  to  show  that  the  mortgage  was  for  the 
full  market  value  of  the  property.  The  [daio- 
tiff  claimed  that  it  was  not  made  in  the  usual 
and  ordinary  course  of  business  of  Hobsi»  ft 
Safford.  and  introduced  various  witnesses,  who 
testified  that  they  were  acmiainted  with  the  kind 
of  business  done  by  said  firm,  and  with  the 
usual  and  ordinary  methods  of  carrying  on  such 
business,  and  he  offered  the  testimony  of  said 
witnesses,  that  the  giving  of  a  mortgage  such  as 
the  mortgage  in  question  would  not  oe  in  the 
usual  and  ordinary  course  of  such  budneas. 
The  court  ruled  that  evidence  of  this  character 
was  not  admissible,  and  rejected  the  testimony, 
and  the  plaintiff  excepted. 

The  defendant  testified  that  he  visited  the 
premises  where  the  mortgaged  property  was 
situated,  and  examined  the  property  in  com- 
pany with  Littlefleld,  before  taking  the  mort- 
gage, and  had  an  interview  with  Hobson,  at 
which  be  agreed  to  take  the  mortgage,  and  ai^ 
ranged  as  to  the  payment  of  the  money  upon 
it;  that  ho  made  no  inquiries  of  Hobson.  Uttle- 
field,  or  any  other  person,  whether  Hobstm  & 
Safford  had  other  property  in  addition  to  what 
was  included  in  the  mortgage,  or  as  to  the 
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amouDt  of  their  indebtedness,  and  bad  no 
biowledfte  upon  these  matters,  except  that  Lit- 
tlefield  advised  bim  that  the  loao  and  mortgage 
were  good.  There  Tas  evidence  tending  to  uiow 
that  at  the  date  of  the  mortsase,  and  for  some 
time  prior,  the  reputation  of  ifobson  &  Safford 
for  credit  was  bad.  It  also  appeared  that  said 
firm  had  never  before  given  any  mortgage. 

There  was  evidence  tending  to  show  that  the 
defendant  loaned  said  money  in  good  faith, 
without  any  knowledge  that  the  mortgagors 
were  insolvent,  and  that  he  paid  to  the  mort- 
gagors the  full  amount  recited  as  the  considera- 
tion; tliat  the  mortgagors  at  the  time  did  not 
realize  their  actual  condition,  and  mode  the 
mortgage  for  the  purpose  of  providing  funds  to 
meet  immediate  wants,  to  supply  which  they 
had  relied  upon  the  payment  of  certain  debts 
due  them  in  New  Yoric,  which  were  not  paid 
promptly,  but  which  at  the  time  the  mort^^e 
was  made  they  expected  would  he  paid  withm 
a  short  time;  that  tbey  expected  that  within  one 
month  from  that  time  they  would  have  funds 
from  which  to  pa^  said  mortgage;  that  the  de- 
fendant was  solicited  and  advised  to  make  said 
loan  and  take  said  mortgage  by  N.  Littlefield, 
of  Littlefield  &  Folsom.  who  was  engaged  in 
the  same  line  of  business  as  Hobson  &,  Safford, 
and  whose  place  of  business,  mill,  and  lumber 
^ffd  were  on  the  same  wharf  and  adjoining 
Hobeon  &  BafFord;  that  said  Littlefield  &  Fol- 
som and  Hobson  &  SafFord  had  had  business 
dealings  for  years;  that  Littlefield  sustained  to 
defen£knt  a  relatiim  of  trust,  being  the  admln- 
iatrator  of  the  defendant's  uther^  estate,  and 
that  he  was  a  man  to  whom  the  defendant  had 
been  in  Uie  habit  for  three  or  four  years  of  loan- 
ing money,  in  sums  of  i|2.000  or  $8,000  at  a 
time,  which  bad  always  been  paid;  and  that  the 
'  defendaut  and  Littlefield  occupied  adjoining 
olBces  on  Kil^  Street  in  Boston. 

The  plafntin  presented  the  following  requests 
for  instructions: 

2.  The  defendant  had  reasonable  cause  to  be- 
lieve that  Hobson  &  Safford  made  the  mortgage 
to  him  in  contemplation  of  insolvency,  and  us 
fraud  of  the  provisions  of  the  insolvent  law,  if 
such  a  state  of  facts  was  brought  to  his  notice 
as  would  lead  a  prudent  business  man  to  the 
coDclusion  that  they  were  unable  to  meet  their 
obligations  as  they  matured  in  the  ordinary 
course  of  business. 

8,  The  mortgage  made  by  Hobson  &  Safford 
to  the  defendant  was  not  made  in  the  usual  and 
ordinary  course  of  their  business,  and  is  pre- 
sumed to  have  been  made  in  fraud  of  the  pro- 
visions of  the  insolvent  law. 

4.  If  Hobson  &  Safford  made  the  mortgage 
in  question  covering  the  personal  property  in 
actual  use  in  their  business,  and  embracing  suth 
stantially  all  they  had  to  secure  their  note  pay- 
able on  demand,  and  for  an  amount  nearly  if 
not  quite  equal  to  the  market  value  of  the 
property,  and  the  note  and  mortgage  were  made 
to  raise  money  towards  the  payment  of  debts 
iher  then  owed,  It  was  mA  made  in  the  usual 
and  ordinary  course  of  their  business. 

5.  The  presumption  of  fraud  arising  from 
the  unusual  character  of  the  mortgage  to  the 
defendant  can  only  be  overcome  by  proof  on 
the  part  of  the  defendant  that  he  took  the 
proper  steps  to  find  out  the  pecuniary  condition 
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of  Hobson  &  Safford,  and  in  good  faith  used 
all  reasonable  means  for  that  purpose. 

The  court  declined  to  give  these  instructions, 
and  plaintiff  excepted. 

The  courl  instructed  the  jury  at  len^fth,  cov- 
eringulL  the  evidence  and  the  points  raised.  A 
verdict  was  rendered  for  the  defendant,  and 
plaintiff  alleges  exceptions. 

Mmn.  Wifti^  A  Fentmld.  for  plaintiff: 

The  court  was  in  error  in  rejecting  the  testi- 
mony of  witnesses  introduced  by  the  plaintiff 
to  testifiy  that  they  were  acquainted  with 
the  kind  of  business  done  by  the  insolvent  firm, 
and  with  the  usual  and  ordinary  methods  of  car- 
rying on  such  business,  and  that  the  giving  of  a 
mortgage  such  as  the  mortgage  in  question 
would  not  be  in  the  usual  and  ordinary  course 
of  such  business. 

Alden  V.  Mar$h,  97  Mass.  160;  Otis  v.  Uad- 
ley,  112  Mass.  100. 

The  third  and  fourth  instructions  asked  for 
by  the  plaintiff  should  have  been  given.  The 
mortgage  was  not  made  in  the  usual  and  ordi- 
nary course  of  business  of  the  insolvent  firm. 
The  firm  had  never  before  given  any  mortgage. 

■Nary  v.  Merrill,  8  Allen,  451 ;  Pearton  v. 
Goodwin,  9  Allen,  482;  TajA^  v.  Forbea,  2  Al- 
len. 20;  Walbrun.  v.  Bamtt,  16  Wall.  678  (88 
U.  S.  bk.  21,  L.  ed.  489). 

The  court  was  in  error  in  refusing  to  give  the 
fifth  instruction  asked  for.  The  instruction 
was  in  accordance  with  the  law  as  laid  down 
by  the  Supreme  Court  of  the  United  States  in 
a  similar  case. 

WaJbrun  v.  Babbitt,  16  Wall.  678  (88  U.  S. 
bk.  21,  L.  ed.  489). 

It  was  the  duly  of  the  defendant  to  make  due 
inquiry  as  to  the  financial  condition  and  pur- 
pose  of  Hobson  &  Safford,  and  obtain  evidence 
to  rebut  the  presumption  of  fraud  arising  from 
the  unusual  character  of  the  conveyance, — the 
dutv  of  exercising  due  diligence  that  be  might 
not  be  made  a  medium  for  the  accomplishment 
of  a  fraud,  as  well  as  the  obligation  to  act  in 
good  faith. 

Cobtirn  V.  Proctor,  15  Gray,  38;  Purinlon  v. 
Chambfrlin,  181  Mass.  589;  Forbea  v.  H&ve, 
102  Mass.  427. 

MeuTB.  Hor»tio  E.  Swasey  and  Geor^ 
K.  Swaaey,  for  defoidant: 

The  decisions  nnder  the  provision  of  the 
United  States  bankrupt  law,  as  well  as  the  de- 
cisions of  this  court  under  this  statute,  uni- 
formly restrict  the  inquiry  to  what  was  within 
the  usual  course  of  the  debtor's  business  as 
conducted  by  him.  A  transaction  may  be  un- 
usual in  the  sense  of  not  being  common  or  fre- 
quent in  a  debtor's  business,  and  made  under  a 
pressure  of  circumstances  not  often  occurring, 
and  may  even  never  have  occurred  before  in  his 
business;  yet,  if  in  furtherance  of  the  business 
itself,  and  carried  out  for  the  legitimate  purpose 
of  promoting,  preserving,  or  extending  Uie  busi- 
ness, it  would  be  in  the  usual  anaordinary 
course  of  the  business. 

Pub.  Stat.  chap.  1S7,  %  98;  JTora  v.  Merria,  8 
Allen,  461 ;  Riton  v.  Knapp,  1  DiU.  186;  tie 
Hunt,  2  N.  B.  639, 542;  Moore  v.  Young,  4  Blss. 
123. 132;  Jud»on  v.  Kd^,  6  Ben.  848:  Jonet  v. 
Howland,  8  Met.  877;  Emery  v.  Inauranee  Go. 
138  Mass.  898 ;  BaiUy  v.  N.  H.  A  N.  Go.  107 
Mass.  496 ;  Best.  Ev.  Cbamberlayne's  ed.  p. 
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357,  note,  Releeanej/;  Be  McKay,  1  Lowell, 
561. 

It  has  been  held  in  some  cases  that  know- 
ledge of  the  insolvency  of  a  person  conveying 

f)roperty  would  justify  the  inference  of  know- 
edge  tiiat  the  conrenyaDce  was  made  with  an 
intention  to  evade  the  provisioDS  of  the  insol- 
vent law.  These  cases  are,  all  of  them,  cases  in 
which  the  conveyance  was  made  directly  to  a 
creditor  in  payment  of  a  pre-existing  debt.  But 
even  in  this  class  of  cases  it  has  never  been  held 
that  the  court  could  properly  rule,  as  matter  of 
law  that,  the  creditor  had  knowledge  that  the 
conveyance  was  made  in  fraud  of  the  insolTent 
law. 

Pub.  Stat.  chap.  157,  g  (hmmonwealtk  v. 
MeQiughey,  9  Gray,  296 ;  Nary  v.  Merrill,  8 
Allen,  451 ;  Kingman  v.  Tirretl.  11  Allen,  97; 
Cozzeru  v.  Peckltam.  3  Fed.  Rep.  794:  Sidener 
V.  Kiler.  4  Biss.  391;  Tiffany  v.  Lucas,  15  Wall. 
410  (82  U.  S.  bk.  21,  L.  ed.  198);  Tiffany  v.  Boat- 
man'i  Inst.  18  Wall.  875,  888.  890(85  U.  S.  bk. 
21,  L.  ed.  868);  Cook  v.  Tullit,  18  Wall.  832,  340 
<85  U.  8.  hk.  21,  L.  ed.  937);  Smith  v.  MerHU, 
9  Gray,  144;  Grant  v.  Nat.  Bank,  97  U.  8.  80 
(Bk.  24,  L.  ed.  971);  Darby't  Trustees  v.  Lucas, 
1  Dill.  164;  Forlm  v.  Bowe.  102  Mass.  427;  Tap- 
V.  Forbes,  2  Allen.  20;  Beals  v.  Otiinn,  101 
Mass.  262;  He  Butler,  1  Lowell,  Re  McKay, 
Id.  561;  Abbott  v.  Sh^aard,  3  New  Eng.  Rep. 
866;  142  Mass.  17. 

liie  hypothetic^  statement  of  facts  in  the 
fourth  request  is  partial,  and  does  not  embrace 
alltheevidencebearingiuionthisquestion;  and 
therefore  no  ruling  or  finding  could  properly 
be  predicated  upon  it. 

Pub.  Stat.  chap.  167,  §  98;  Nary  v.  Merrill, 
8  Allen,  451 ;  Alden  v.  Marsh,  97  Mass.  160  ; 
Jones  V.  Bowtand,  8  Met.  377;  Holbrookv.  Jack- 
*on,  7  Cush.  138,  142  ;  Person  v.  Goodwin,  9 
Allen,  482;  Tapley  v.  Forbes,  2  AUen,  20;  7VY- 
fany  v.  Boatman's  Inst.  18  Wail.  87S  (85  U.  S. 
bk.  21,  L.  ed.  868);  Moore  v.  Young,  4  Biss.  128; 
DaHyy's  Trustees  v.  Lucas,  1  Dill.  164;  Darbies 
Trustees  v.  SamnQs  Bank,  1  Dill.  141, 145;  Jud- 
son  V.  Kelty.  5  Ben.  348 ;  Re  Hunt,  2  N.  B. 
539;  Grant  v.  Nat.  Bank,  97  U.  S.  80  (Bk.  24, 
L.  ed.  971);  Marvin  v.  Ohambert,  12  Blatchf. 
495. 

Uorton*  Oh.  J.,  delivered  the  opinion  of 

the  court: 

This  is  a  suit  by  the  assignee  of  an  insolvent 
debtor  to  recover  the  value  of  property  mort- 
gaged to  the  defendant  by  the  debtor,  upon  the 
ground  that  the  transfer  to  the-defendant  was 
in  fraud  of  the  insolvent  law.  The  plaintiff  re- 
quested the  court  to  give  several  Instructions, 
and  excepted  to  the  refusal  to  give  the  second, 
third,  fourth,  and  Hfth  instructions  requested. 
The  court  gave,  in  substance,  though  in  differ- 
ent luiguage,  the  second  and  fifth  instructions. 
The  instructions  upon  the  subjects  embraced 
in  them  were  apptotffiate  and  suffleieut.  The 
third  and  fourth  were  rightly  refused,  because 
they  involve  the  ruling,  as  matter  of  law,  that 
the  mortgage  to  the  defendant  was  not  in  the 
usual  and  ordinary  course  of  the  debtor's  busi- 
ness. This  was  properly  left  to  the  jury.  One 
of  the  important  issues  was  whether  the  defend- 
ant had  reasonable  cause  to  believe  that  the 
transfer  to  him  was  made  by  the  debtor  with  a 
view  to  prevent  the  property  from  coming  to 
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his  assignee,  or  to  evade  any  of  the  pcoviidons 
of  the  insolvent  law.  The  statute  provides 
that  if  such  transfer  "  is  not  made  in  theusual 
and  ordinary  course  of  business  of  the  debtor, 
that  fact  shall  prima  faeie  evidence  of  sodi 
cause  of  belief."   Pub.  Stat.  chap.  1S7,  §  96. 

Whethera^y  gtveo transactkin  is  or  is  not  ic 
the  usual  and  ordinary  course  of  business  is, 
in  its  nature,  a  question  of  fact  and  not  of  Uw. 
There  may  be  extreme  cases,  where  it  is  appa- 
rent to  the  common  experience  of  all  men  that 
a  sale  is  not  in  the  usual  and  ordinary  coniw  of 
business,  in  which  the  court  would  so  bold  as 
matter  of  law.  For  instance,  if  a  retail  trader 
should  sell  and  transfer  all  bis  stock  in  tnde, 
including  the  goodwill,  to  a  pre-existing  cred- 
itor, in  payment  of  his  debt,  it  mliefat  lie  bdd 
as  matter  of  law,  that  it  was  not  iii  the  osual 
and  ordinary  course  of  business  of  the  debtor. 
But  geoeraily  it  must  be  a  question  of  fad. 
And,  wherea'saleor  transfer  by  a  debtor  is  sndi 
as  is  likely  to  occur  in  his  business, — such  la 
may  fairly  occur  without  necessarily  e»dtias 
suiprises  as  to  his  solvency, — it  must  be  left  to 
the  jury  to  say  whether  it  is  or  is  not  in  the 
usual  and  onfinair  course  of  his  business. 

In  the  cose  before  us,  the  insolvent  debtor 
mortgaged  to  the  defendant  most  of  bis  prop- 
erty, not  to  secure  a  pre-existing  debt,  bnt  m 
consideration  of  94,000,  tben  advanced  to  hiiBt 
being  nearly  the  value  of  the  property.  Tbm 
was  evidence  tending  to  show  that  the  de^nd- 
ant  acted  in  good  »ith.  not  knowing  of 
mortgagors'  insolvency,  or  that  the  propatf 
compri^  all  their  stock  and  property;  that  tu 
mortgagors  did  not  realize  their  condition,  but 
made  tbe  mortgage  to  meet  immeiiiate  waots, 
expecting  to  go  on  with  business  and  to  receive 
collections  so  as  to  be  able  to  pay  off  tbe  mort- 
gage debt  within  a  month,  ft  cannot  be  said, 
as  matter  of  law,  that  this  transaction  ww  s 
fraud,  and  the  court  rightly  left  it  to  the  jnn 
to  determine  whether  it  was  in  the  usual  sin 
ordinaty  course  of  business  of  the  flebtor,  od- 
der  the  statute.  The  case  of  Alden  v.  Jfon*. 
97  Mass.  160,  is  singularly  like  the  case  at  bar, 
in  its  main  facts,  and  is  decisive  of  it. 

'The  only  remaining  question  is  whether  the 
court  erred  in  rejectioEr  the  testimony  of  wi^ 
nesses  offered  by  the  plaintiff,  "that  tbe  gini^ 
of  a  mortgage.Bucb  as  the  mortga^  in  qnestioL 
would  not  be  in  the  usual  and  ordinary  coarse  <k 
such  business."  This  was  not  asking  the  wit- 
nesses as  to  any  general  custom,  but  was  aA- 
iog  their  opinions  upon  a  matter  whicA  wasfw 
the  jury  to  decide.  Tb^  were  to  decide,  not 
whether  it  was  customary  for  others  in  a  simi- 
lar business  to  give  mq^gages.  but  idketber, 
under  all  the  circumstances  of  this  case,  tbe 
giving  of  a  mortgage  by  the  debtors  was  i 
cause  to  excite  in  the  mind  of  the  defendant 
suspicions  of  fraud,  so  as  to  put  htm  upon  in- 
quiry. Upon  this  the  opinion  of  wibiesBea  ii 
not  competent.    Oti$  v.  Badteg.  IIS  Max.  lOOi 

ExceptUmt  overruled. 


Philip  A.  WHORP 

V. 

EQUITABLE  MARINE  INS.  CO. 

1.  A  claaae  ia  a  policy  that  tbe  insurer 
was  not  to  be  held  liable  for  any  partial 
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km  "  on  the  Teasel  or  freight  unless  it 
amounts  to  7  i>er  cent  excliuiiTe  of  all 
charges  etc. , — Held,  to  apply  to  a  loss 
which  occurred  by  reason  of  the  dam- 
ag^a  which  the  owners  of  the  insured 
▼essel  were  compelled  to  pay  to  the 
owners  of  another  vessel  m  consequence 
of  a  collision  in  which  the  insured  vessel 
was  alone  In  fiaalt. 

Losses  by  collision  are  not  exempt  from 
said  clause  because,  in  the  clause  relat- 
ing to  collision  losses,  it  is  provided  that 
the  insnrer  will  not  be  responsible  for 
these  beyond  the  amount  insured  by  the 
policy. 

\.  Where  the  insurer  s«reed  to  "  cover 
the  risk  of  loss  by  collision,  according 
to  the  decisions  of  the  Supreme  Conrt 
of  Massaehnsetts  prior  to  18S8,"  by  a 
policy  which  Insured  a  vessel  against 
perils  of  the  sea,  he  is  bound  to  pay  the 
aMored  the  amount  paid  by  him  to 
the  owners  of  another  vessel  for  dam- 
afpes  suffered  in  a  collision  with  the 
vessel  insured,  occasioned  by  the  negli- 
gence of  the  master  and  crew  of  the 
latter. 

(Barnatatile — Filed  February  25. 1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Barnstable  Superior  Court  in  favor  of 
plaintilE  in  an  action  on  a  policy  of  marine  in- 
surance  on  a  schooner.  Judgment  for  deftnd- 
ant. 

The  foUoT*ing  facts  were  agreed  between  the 
parties:  November  36,  1884,  the  defendant 
made  and  delivered  to  plaintiff  a  policy  of  in- 
surance on  the  schooner  Grace  F.  Littleton, 
owned  by  plaintiff,  the  material  portions  of 
wbichpoficyappearfromtheopinion.  OnApril 
14,1885,  the  Raid  policjr  still  continuinj;  in  force, 
the  schooner  Grace  F.  Littleton  collided  with 
the  brig  Pioneer,  which  was  lying  at  anchor, 
and  damaged  the  latter  to  the  amount  of  $535. 
The  Grace  F.  Littleton  was  alone  in  fault  for 
said  collision,  and  was  liable  to  pay  the  dam- 
age suffered  by  said  brig;  and  in  settlement  of 
said  damages  she  was  compelled  to  pay,  and 
did  pay,  the  sum  of  |525,  toother  witn  f  13.00 
expenses,  and  $15  costs,  which  amounts  were 
paid  by  her  owner,  the  plaintiff,  to  the  owners 
of  said  brig.  If,  under  said  policy,  llie  defend- 
Bnt  is  liable  for  the  above  loss  by  damages  to 
uid  brig,  it  is  agreed  that  judgment  shall  be 
entered  in  favor  of  the  plunlin  for  1340,  with 
interest  tbercon  from  November  17, 1385;  ^40 
being  the  proportion  of  said  loss  falling  upon 
the  defendant  under  the  policy  in  suit,  by  an 
adiustment  of  said  loss  duly  made;  otherwise 
joagment  is  lo  be  for  the  deiendant. 

tjwn  the  above  agreement,  tbc  coiu-t,  Brig- 
bam,  J.,  ordered  judgment  for  plaintiff  for 
(he  sum  of  $840,  and  intere4  from  November 
17, 1885,  and  the  defendant  appealed. 

Jfr.  Frederic  Dod^,  for  defendant; 

If  the  provision  of  the  policy  exempting  the 
company  from  a  toss  not  amounting  to  7  per 

Eit  applies  to  this  loss,  the  defendaut  is  not 
ble  for  it  because  it  does  not  amount  to  7 
Mr  cent  of  the  agreed  value  of  the  vessel. 
Qroola  V.  Orimtat  Im.  Co.  7  Pick.  268. 
The  insurers  are  not  to  be  liable  for  any 
||  Kus.  H.  B.  B.,  T.  m. 


partial  loss  on  the  vessel  unless  it  amounts  to  7 
per  cent.  The  loss  in  this  case  was  a  partial 
loss,  as  it  is  certainly  not  a  total  lo8«  nor  a  gen- 
eral average  loss. 

3  Phil.  Ins.  5tb  ed.  §  1434. 

The  policy  covers  losses  by  collision, — as  well 
those  inflicted  and  paid  for*  by  tbeinsuroi  ves- 
sel as  those  suffered  by  her.  By  the  law  of 
Massachusetts  both  of  those  losses  are  caused  by 
perils  of  the  sea.  This  was  established  in  1851. 

Nelton  V.  Suffolk  Int.  Co.  8  Cush.  477. 

The  language  of  the  marginal  clause  is  ex- 
plained by  the  fact  that  in  1803  the  Supreme 
Court  of  the  United  States  decided  the  same 
point  in  the  opposite  way. 

Oen.  Mat.  In$.  Co.  v.  Sftmeood,  14  How.  858 
(65  U.  8.  bk.  14,  L.  ed.  453). 

It  was  thought  possible  that  this  court  might 
change  its  views,  as,  indeed,  it  was  asked  to  do 
in  Jila7tcr>ard  v.  Equitalda  iSafetu  Int.  Co.  13 
Allen,  886. 

The  above  controversy  is  summed  up  in  the 
opinion  of  this  court  in  Tkwing  v.  Qrtat  Wett- 
eim  Int.  Co.  Ill  Mass.  94,  103,  100. 

The  marginal  collision  clause,  becaase  at- 
tached to  Ibe  printed  blank  as  an  alteration,  is 
not  to  be  taken  by  itself  and  indi^endent  of 
the  remainder  of  the  policy.  Efltect  is  to  be 
given  to  all  the  stipulauons  of  the  contrsGt,  if 
poftsible. 

Joyce  V.  Realm  Marine  Int.  Co.  L.  R.  7  Q.  B. 

688. 

It  may  be  argued  that  the  purposes  and  ob- 
jects of  the  "  7  per  cent  clause,"  and  of  similu 
clauses  in  policies,  prevent  its  application  to 
losses  such  ns  the  one  claimed.  These  pur- 
poses have  been  said  to  be  "to  prevent  dispute 
and  litigation  about  losses  of  tritling  amount, 
arising  from  the  perishable  n^ure  of  goods,  or 
which  might  reasonably  be  borne  by  the  as- 
sured as  f!oming  within  the  common  wear  and 
(ear  of  the  ship." 

Pnddoek  v.  Commercial  Ins.  Co.  104  Mass.  582; 
2  Am.  Ins.  p.  800;  Padeiford  v.  Boardman, 
4  Mass.  548.  550. 

Mr.  H.  P.  Barriman*  for  plainliff: 

This  is  an  action  to  recover  the  amount  paid 
by  the  plaintiff  for  damages,  by  collision,  to 
another  vessel  than  the  insured,  and  the  policy 
contains  a  specif  provision  as  follows:  "Thu 
company  agrees  to  cover  the  risk  of  loss  by  col- 
lision, according  to  the  decision  of  the  courts  of 
Massachusetts  prior  to  1858,  provided  that  the 
company  shall  not  in  any  case  be  liable  for  a 
greater  sum  than  the  amount  insured  I>y  this 
policy."  By  the  decisions  of  the  courts  m  Mas- 
sachusetts prior  to  1858,  underwriters  were  held 
bound  to  pay  the  assured  the  amount  paid  by  him 
to  the  owners  of  another  vessel  for  damages 
suffered  in  collision  with  tbe  vessel  insured. 

Nelton  V.  Svffolk  Int.  Co.  8  Cush.  477;  Thwing 
V.  Great  Western  Int.  Co.  Ill  Mass.  107. 


Tlie  collision  clause  in  the  policy  In  this  ac- 
tion expressly  states  "that  tbe  company  shall 
not  in  any  case  be  liable  for  a  greater  sum  than 
the  amount  insured  by  this  policy,"  butcontains 
no  provision  that  Uie  case  shall  reach  any  fixed 
amount  before  the  company  shall  be  liable,  and 
in  accordance  with  the  maxim,  "expreaeio 
vniut  eat  exelutio  alteriut,"  no  such  limitation 
should  be  allowed. 
iWaoA  V.  Lord,  6  Mass.  81 
The  clause  in  the  body     the  policy,  which 
48  ^   181  [ 
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the  defendant  claims  to  apply  io  this  case,  mani- 
fesUy  applies  to  a  loss  by  iolurv  to  the  vessel 
iDsured.  If  the  policy  is  of  doubtful  construc- 
tion,  it  mtst  be  construed  against  the  party 
making  it. 

Barney  t.  Hetoeomb,  9  Cash.  06,  and  cases 
dted. 

That  the  rule  of  constructloo,  contra  pro- 
ferentem, ^ould  apply  io  the  construction  of 
written  or  prioted  instruments  is  founded  In 
the  reason  "that  it  is  the  fault  of  the  maker 
that  he  did  not  use  words  to  express  the  pur- 
pose and  intention  be  now  claims  more  plainly. ' ' 

1  Fara.  Mar.  Ins.  69,  note  1,  and  cases  cited. 

Dedans*  J.,  delivered  the  opinion  of  the 
court: 

By  a  proviso  in  the  policy  issued  by  the  de- 
fendant corporation,  it  was  not  to  be  held  liable 
for  any  partial  loss  "on  the  vessel  or  freight, 
unless  It  amounts  to  7  per  cent,  exclusive  of  all 
charges,"  etc.  If  this  applies  to  a  loss  of  such 
a  deuription  as  that  for  which  compensation  is 
sought  fo  this  action,  it  operates  to  exempt  the 
defendant  from  liability,  as  it  did  not  amount 
to  a  sum  equal  lo7  per  cent  of  the  value  of  the 
vessel  as  agreed  in  the  policy. 

The  insured  vessel  collided  with  another, 
was  herself  alone  in  fault,  and  the  loss  to  her 
occurred  by  reason  of  the  damages  which  her 
owners  were  necessarily  compellra  to  pay  to  the 
owners  of  the  other  vesteL  By  a  clause  an- 
nezed  to  the  margin  of  the  print«i  form  of  pol- 
icy, the  company  agrees  to  "cover  the  risk  of 
loss  by  collision  according  to  the  decisions  of 
the  Supreme  Court  of  Massachusetts  prior  to 
1858,  provided  that  the  company  shall  not  in 
any  case  be  liable  for  a  greater  sum  than  the 
amount  insured  by  this  policy." 

The  case  of  Ndton  v.  ISuffotk  In:  Oo.  8  Cnsb. 
477,  was  decided  in  1851,  and  it  was  there  held 
that  underwriters,  insuring  a  vessel  against 
perils  of  the  sea,  are  bouna  to  pay  the  assured 
the  amount  paid  by  him  to  the  owners  of  an- 
other vessel  for  damages  suffered  in  a  collision 
with  the  vessel  insurea,  occasioned  by  the  neg- 
ligence of  the  master  and  crew  of  Uie  latter. 
&  this  contract  was  made  in  Massachusetts, 
and,  as  the  decision  referred  to  has  been  reaf- 
firmed after  full  consideration,  the  policy,  with- 
out the  aid  of  the  marginal  clause  in  question, 
would  have  covered  a  Toss  by  a  ^Uision,  even 
if  inflicted  by  the  insured  vessel,  if  under  such 
circumstances  that  she  was  compelled  to  pay 
for  it  as  well  as  one  suffered  by  her.  Blaneliard 
T.  Eguitahte  Safety  Co.  13  Allen,  386;  Thtoing 
T.  Qt.  Wettem  In*.  Co.  Ill  Mass.  94-108. 

It  may  be  presumed  that  in  view  of  the  fact 
that  the  United  States  Court  has  decided  the 
point  involved,  in  Nelson  v.  Suffolk  Ins.  Co. 
otherwise,  the  parties  saw  fit  to  make  their  con- 
tract on  this  point  express. 

It  is  the  contention  of  the  plaintiff  that  as  the 
marginal  or  collision  clause  in  the  policy  ex- 
pressly states  "that  the  company  snail  not  in 
any  case  \x  liable  for  a  greater  sum  than  the 
amount  insured  by  this  policy,"  but  contains  no 
provision  that  the  loss  shall  reach  any  fixed 
amount  before  the  company  shall  be  liable,  it 
must  be  inferred  that  it  was  intended  to  with- 
draw a  loss  hy  collision,  st  any  rate  when  the 
party  insurea  was  in  fault,  from  the  effect  of 
the  proviso  wtaidi  is  found  in  the  policy,  that 
183; 


a  loss  on  the  vessel  must  amount  to  7  pct  cent 
before  the  insurers  shall  be  liable.  Where  ttis 
thus  provided,  it  would  be  a  very  violent  in- 
ference to  hold  that  losses  by  collision  should  he 
exempt  therefrom,  because  m  the  clause  relalinr 
to  collision  losses,  it  is  said  that  the  company  w£ 
not  be  respraisible  for  these  beyond  the  amount 
insured  by  the  policy.  Even  if  the  marginal 
clause,  because  pasted  on  the  policy,  is  entitled 
to  ^reaterweigbtUian  the  general  printed  form, 
as  It  has  sometimes  been  held  that  words  writ- 
ten into  a  policy  mif^t  indicate  that  the  atten- 
tion of  parties  to  a  contract  bad  been  more  par- 
ticularly drawn  to  them,  this  principle  is  nottJ 
importance  except  when  there  is  some  variance 
between  that  wfaich  is  written  and  that  which 
is  printed.  There  ia  certainly  no  inconsisleDcr 
here  between  the  provision  as  to  loesas  by  coJ- 
llsion  and  that  which  makes  the  company  re- 
sponsible only  when  the  lom  amounts  to  7  per 
cent.  As  it  applies  to  partial  losses  on  certain 
goods  and^reignt,  as  well  as  on  the  vessel  itself 
It  was  witAout  doubt  insoted  that  the  inanien 
mi^ht  be  relieved  from  the  necessity  of  iuTeiti- 
gatmg  claims  for  losses  comparative^'  tiiflntff 
in  amount.  It  is  further  suggested  by  the 
plaintiff  that  this  proviso  manii^tly  applies  to 
a  loss  by  injury  directly  inflicted  on  or  occor- 
ring  to  the  vessel  insured,  as  no  other  vessel  it 
mentioned  in  the  body  of  the  policy.  This  ar- 
gument disregards  the  ground  upon  which  tlw 
case  of  Ifdton  v.  SuffSk  Ina.  Co.  tupra,  was 
dedded,  and  upon  which  the  plaintiff  wooU 
have  been  entitled  to  recover  if  the  loss  he  had 
been  compelled  to  pay  bad  amounted  to  7  per 
cent  of  the  value  of  his  vessel.  It  is  becaase 
the  damage  done  to  another  vessel,  which  die 
insured  vessel  is  compelled  to  pay,  is  a  loss  to 
the  owner  insured  against  perils  of  the  sen, 
and  is,  in  its  results,  the  same  to  the  insured  ai 
if  the  damage  had  been  done  to  his  own  Aip, 
that  it  becomes  a  loss  withtai  the  policy.  If  the 
argument  of  the  plaintiff  were  sound,  it  wooM 
be  held  that  there  could  be  no  recovery  by  the 
insured  for  the  damage  done  to  another  tcskL 
JudgmeRtfor  dt^mSant, 


CITY  OP  NEWTON 
o. 

Thomas  BELOER  et  aX. 

1.  The  ordinance  of  the  cit^of  Newton 
which  prevents  the  erection  or  alter- 
ation of  a  building  other  than  a  dwell- 
ing-house in  any  part  of  the  city,  unless 
the  landowner  first  obtains  a  writta 
permit  from  the  board  of  aldomen,  is 
broader  than  is  authorized  by  the  Stat- 
ute of  1873,  chap.  243,  and  invaUd. 

a.  The  ordinance  of  said  city  forbidding 
any  person  to  use  any  building,  or  part 
thereof,  for  any  purpose  rendering  said 
building,  or  any  building  adjacent  there- 
to, haaairdons*  unss^e^  or  liable  to  be 
defitroyed,  withont  first  obtaininer  sadi 
a  pennitt  Is  Bubjeot  to  the  same  objee> 
tion. 

(Ulddleeez  FUed  Febniarr  UBTJ 

N  report.   BiU  dismisted. 
Bin  hi  eqni^  fUed  by  the  City  of  Nevtoa 
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Bgainstthe  defendants,  Thomas  Belgerand  wife, 
to  restrain  them  from  erecting  a  blacksmith 
shop  Id  violation  of  an  ordinance  of  the  city. 

The  case  was  beard  in  the  supreme  court  be- 
fore PeveDB,  J.,  upon  bill,  answer,  and  general 
replication.  The  court  found  the  facts  substan- 
tially as  follows: 

That  the  city  of  Newton  passed  the  ordi- 
nance, the  substance  of  which  appears  from  the 
opinion;  that  the  defendants  were  about  to  erect 
and  had  inrtly  erected  a  building  to  be  used  as 
a  bladb»mlth  shop,  the  use  of  which  building  in 
such  trade  is  hazardous  and  liable  to  cause  the 
destruction  of  said  building  and  adjoining  build- 
ings by  flre,  and  will  render  the  same  hazardous 
ana  unsafe.  The  building,  which  was  almost 
completed  at  the  time  of  the  hearing  in  the 
supreme  court,  was  about  30  feet  long,  22  feet 
wide,  and  to  be  11  feet  high,  constructed  of 
■tone  and  l^ck,  excepting  a  wooden  roof,  in- 
tended to  be  covered  with  tin,  and  a  temporary 
wooden  floor. 

The  building  nearest  to  the  shop  was  a  wood- 
en dwelling-bouse  owned  and  occupied  by 
defendants  and  tbeir  family,  and  is  iiS  feet  dis- 
tant at  its  nearest  point.  The  building  next 
near  to  said  slum  la  a  wooden  dwelling-house, 
d^tant  80  feet  at  its  nearest  point  from  said  shop 
and  SO  feet  from  defendants*  dwelling-house. 
There  are  two  other  dwelling-houses  125  and 
175  feet  distant  respectively  from  said  black- 
smith shop.  The  unoccupied  lands  in  the  vicin- 
ity are  laid  out  and  intended  for  building  lots 
for  dwelling-houses,  whose  value  would  be  to 
some  extent  depreciated  by  the  risk  from  fire 
from  said  blacksmith  shop,  and  the  premium 
for  insurance  would  be  to  some  extent  increased 
OD  the  two  adjoining  buildings.  About  200 
feet  from  the  building  is  an  old  blacksmith  shop 
with  a  wooden  shingled  roof,  which  had  been 
in  use  as  a  blacksmith  shop  for  the  past  forty- 
eight  years,  and  b^  the  defendant  Thomas  Bel- 
ger  for  the  last  eighteen  years.  Belger's  ten- 
ancy was  lately  terminated,  and  the  old  shop  at 
the  time  of  the  suit  was  in  process  of  removal. 
The  board  of  aldermen  refused  to  grant  a  per- 
mit to  defendants  to  erect  said  building,  and  it 
did  not  appear  that  they  so  refused  on  any  other 
ground  than  that  It  was  necessary  for  the  pre- 
vention of  fire.  Upon  the  foregoing  facts  the 
court  made  the  following  decree: 

"It  is  ordered,  adjudged,  and  decreed  thatan 
injunction  i^e  In  this  cause  pursuant  to  the 
prayer  of  th^fcomplainant's  bul,  and  said  de- 
fendants are  hereby  firmly  enjoined  uid  com- 
manded not  to  construct,  alter,  maintain.or  use, 
and  to  refrain  from  constructing,  altering,  moio- 
tainins,  or  using  the  building  In  said  bill  de- 
scribe, contrary  and  in  violation  of  the  ordi- 
nance and  statute  in  said  bill  set  forth;  and  it 
is  further  ordered  and  decreed,  and  said  defend- 
ants are  hereby  directed  aud  commanded,  to 
remove  the  said  building  and  abate  the  nui- 
sance caused  thereby." 

The  court  reported  tbe  case  for  the  considera- 
tion and  determination  of  the  full  court  upon  the 
questions  of  law  arisloe,  said  decree  not  to  take 
effect  until  said  d^enmnation  of  the  full  court. 

Jtfewn.  Crowley  ft  Maxwell,  for  defend- 
ants: 

It  appears  by  the  plaintiff's  bill  thai  by-law  24 
of  the  plaintiff  city  is  based  on  Pub.  Stat.  chap. 
lOi,  %  l.andthebUlttBelfisbroaghtundergla 
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of  the  same  chapter.  It  is  obvious  that  the  ci^ 
cannot  rely  upon  its  general  statutory  power 
(Pub.  Stat.  chap.  27,  S 15).  for  in  this  case  it  af> 
fixes  a  penal^  exceeding  $20. 

Commonte^ih  v.  WiUans,  121  Uass.  866. 

I.  The  by-law  is  against  the  statute  and  void, 
because  by  the  statute  (chap.  104,  %  1)  the  Leg- 
islature  delegates  lenslative  power  to  tbe  city 
council  (consisting  of  a  mayor  and  seven  alder- 
men and  fourteen  members  of  the  commotk 
coundl),  aud  the  by-law  is  an  attempt  by  the 
same  cit|r  council  to  delegate  its  power  to  a  part 
of  itself,  to  wit,  the  mayor  and  aldermen. 
"Ddegatut  non  potest  deUgare." 

State  T.  Fitke,  9  R.  I.  94;  State  v.  Pateraon  ', 
84  N.  J.  L.  168;  Bugqletv.  CoUier.  43  Mo.  353; 
Eati  St.  Louit  v.  Wefirung,  50  111.  28;  Lpon  v. 
Jerome,  26  Wend.  485;  Kinmundy  v.  Mohan, 
72  111.  462;  Brooldyn  v.  NodiTie,  26  Hun,  512; 
HiekBttY.  (Meago  JbW.  I.  R  S.Oo.  6  111.  App. 
172;  2>ay  v.  C/rosn,  4 Cush.  438;  Chffinv.  JVan- 
tueket,  5  Gush.  289;  RuggUa  v.  Nantucket,  11 
Cush.  433;  Baltimore  v.  Badeelas,  49  Md.  317  ; 
Cooley,ConBt  Lim.  pp.249v250;  Dill.  Mun.Corp. 
8d  ed.  g§  96,  357,  716, 779,  and  cases  there  cited; 
BrotHU,  Leg.  Max.  6Ui  ed.  pp.  794,  796,  anft 
cases  cited. 

n.  The  power  given  by  statute  (chap.  104, 
g  1)  to  tbe  city  council  is  a  power  to  regulate 
by  ordinance.  This  is  a  legislative  power,whIch 
was  to  l>e  exercised,  if  at  all,  by  a  building  ordi- 
nance binding  equally  upon  all  persona,  though 
perhaps  differenuy  in  different  localities,  pre- 
scribing rules  for  tbe  material  and  mode  and 
plan  of  constniction  of  buildings,  the  thick- 
ness  of  walla,  character  of  foundations,  fire  es- 
capes, hall-ways,  door-traps,  etc..  with  a  par- 
ticular reference  to  the  "prevention  of  fire"  and 
"  tbe  preservation  of  life"  a^inst  the  dangers 
of  imperfect  construction.  Siich  was  the  ordi- 
nance of  Salem  enforced  by  this  court  in  Saiem 
V.  Maunet,  123  Mass.  372.  By-law  24  of  the 
plaintiff  city  is  no  such  ordinance,  because  it 
makes  no  regulation,  but  proposes  tiiat  the 
mayor  and  aldermen  shall  pass  judicially  upon 
each  case  as  It  arises. 

The  Legislature  did  not  intend  by  chap.  104, 
S  1,  to  give  the  cliy  council  judicial  or  quan 
judicial  powers,  hut  Intended  to  give  that  body 
leg^lative  powers. 

But  for  this  honorable  court's  protection,  de- 
fendant Is  liable  to  become  the  victim  of  tbe 
Ignorance,  folly,  whim,  caprice,  passion,  preju- 
(uce,  or  corruption  of  Uie  majority  of  a  quorum 
of  a  small  body,  assuming,  wluiout  law  and 
against  law,  to  rcstrun  his  employment  and  re- 
strict him  io  the  use  of  his  land. 

State  V.  Make,  9  R  L  94;  Baltimore  v.  Ba- 
deeke,  49  Md.  217;  Dunham  v.  Boeheater,  5  Cow. 
462;  Statav.  Mott,  48  Am.  Rep.  106;  S.  G.  61 
Md.  297. 

III.  The  by-law  Is  unreasonable,  and  In  n~' 
straint  of  trade  and  of  the  use  and  improve-, 
ment  of  laod. 

Gommontoealthv. 'IStrrt^,\0m\i.A9Z\  Dun- 
ham v.  Rocheater,  6  Cow.  468;  AuaHn  v.  Mur- 
ray. 16  Pick.  121. 

That  the  by-law  was  employed  in  this  case  to 
restrain  Belger  from  building  ablachsmf  th  shop, 
and  not  for~the  "prevention  of  fire,"  is  alleged 
In  the  answer,  but  could  not  be  shown  in  evi- 
denoe,  for  the  reason  that  the  motives,  reasons, 
and  considerations  which  operated  on  the  minds 
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of  themayor  and  aldermen  could  not  be  inquired 
into. 

Paine  y.  Botton,  124  Mass.  486. 

For  the  very  reason  that  such  motives  cannot 
be  Inquired  into.  It'  becomes  necessary  for  this 
court  to  examine  the  by-law  tbe  more  carefully, 
to  determine  whether  it  is  capable  of  abuse.  If 
the  purpose  of  the  by-law  as  originally  framed 
-was  the  "prevention  of  fire,"  yet  the  fact  that 
the  by-law  Is  capable  of  being  employed  in  an 
oppressive  manner,  in  restraint  of  trade,  is  coo- 
cuisive  against  its  validity.  This  by-law  for 
Uie  "prevention  of  fire  "  afforda  material  and 
opportunity  for  hidden  fire  springing  out  of 
passion  ana  prejudice. 

Baltimore  v.  Itadeeke,  48  Mi.  217;  Autttn  r. 
Murratt.  16  Pick.  121. 

rV.  If  the  purpose  of  the  by-law  is  openly 
(or  secretly)  to  repilate  offensive  trades,  or  trades 
otherwise  injurious  to  neighboring  estates,  it 
cannot  stand  for  a  moment,  the  statutes  having 
prescribed  other  exclusive  modes  forsucb  regu- 
£uion. 

Oen.  Stat.  chap.  26,  %%  62-60:  Pub.  Stat.chap. 
80f  !^  84  0<  mg.,  94  et  Meq.  ;  Commonwealth  v. 
Patth,  07  Uass.  232,  228;  CommonneaUh  v. 
Toung.  ISSHass.  626. 

V.  U  the  foregoing  considerations  are  not 
conclusive  against  the  validitv  of  said  by-law 
of  Newton,  it  may  be  inferrea  from  the  report 
that  the  refusal  of  tbe  mayor  and  aldermen  to 

Sant  a  permit  to  Belger  was  unreasonable  in 
e  extreme;  that  the  danger  of  Are  from  bis 
proposed  flre-proof  building  is  inflniteslmally 
amdl ;  that  the  location  and  character  of  tbe  pro- 
posed building  and  its  surroundings  are  such  as 
to  show  the  refusal  of  the  permit  to  be  capri- 
cious, and  the  reasons,  if  any.  therefor,  frivo- 
lous. Evidence  as  to  the  above  was  properly 
admitted. 

Comntonwalth  v.  Pateh.Vt  Mass.  222, 228. 

VL  Whether  a  by-law  is  void  is  a  question 
of  law  for  tbe  court,  not  a  fact  for  the  jury. 

OmmonmeUthv.  Worcester,  8  Pick.462;  Com- 
monwealth V.  Roff,  1  New  Eng.  Rep.  524,  140 
Mass.  4S2. 

VII.  We  have  examined  the  case  of  Com- 
monwealth  v.  Davit,  1  New  Eng.  Rep.  880, 140 
Mass.  486.  carefully,  and  find  raat  the  question 
<A  dxdegation  of  pow^  was  not  raised,  and  it 
seems  uiat  the  power  exerdsed  was  ministerial 
or  executive. 

In  Pedrick  v.  Bailey,  12  Gray,  161,  there  was 
A  regulation  prescribing  the  kind  and  descrip* 
don  of  awnings,  and  the  power  exercised  by 
the  mayor  was  executive.  The  power  was  also 
€xerdsed  as  a  matter  of  duty  rather  than  dis- 
cretion. Moreover,  the  ordinance  was  passed 
under  the  general  powers  granted  cities,  and 
not  under  a  special  statute,  and  did  not  restrict 
persons  in  tbe  use  of  their  own  property,  but  in 
uie  use  of  property  of  the  city. 

In  Commonwealth  v.  Brooks,  109  Mass.  358, 
the  mayor  and  aldermen  had  full  authority 
from  the  Legislature,  and  did  not  exceed  their 
authori^. 

Bin«  Y.  Neva  Haren,  40  Conn.  478,  may  be 
dted  by  tbe  plaintiff  because  tbe  headnotes 
seem  to  favor  It,  but  upon  reading  the  case 
it  will  be  found  that  the  maxim  "  dekgattu 
mm  ptfteat  delegare "  was  not  and  could  not 
have  been  relied'  upon  by  either  party,  and  was 
not  noticed  by  court  or  counseL 
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Id  BanleUr.  £0ikII,  136  Mass.  481.  the  ques- 
tion of  "  ddegattUt  etc.,"  does  not  appear  to 
have  been  (uscussed,  uid  the  power  of  the 
mayor  and  aldfermen  was  laigely  ministerial. 

Mr.  Winfleld  S.  Bloeam,  Oitf  Solieitor, 
for  plaintiff: 

I.  Full  authority  has  been  given  by  tbe  heg- 
islature  to  cities  to  make  such  an  ordinaoce, 
and  to  (be  supreme  judicial  court  to  reatrain  tbe 
constructioQ,  alteration,  maintenance,  at  we 
of  a  building  in  violation  of  such  ordtnanee, 
and  to  order  the  removal  or  abatement  thereof 
as  a  nuisance. 

Stat.  18T2.  chap.  243;  Pub.  Stat.  chap.  104. 
gg  1.  12;  Salemy.  Mamiea.  123  Mass.  872. 

n.  .This  court  has  uie  power  to  deny  effect  to 
an  unreasonable  ordinance.  It  Is.  however,  a 
power  to  be  cautiously  exercised.  The  local  au- 
tborities  can  judge  better  as  to  what  is  reaaoo- 
able  for  a  particular  locality  than  strangera. 

Commonwe<Uth  v.  Bobertaon,  6  Cush.  438, 442; 
0>mmonwealUi  v.  B^ooka,  100  Mass.  355.  3%, 
359;  Commonwealth  v.  I^teh,  07  Mass.  221. 

III.  This  ordinance  is  not  unreasonable  nor 
Uidnst  pnbUc  policy  or  the  rtatutea  of  the 
Commonwealth.  The  subject-matter  and  pur- 
pose of  tbe  ordinance  ore  peculiarly  within  the 
powers  of  a  municipal  corporation. 

1  DiU.  Mun.  Corp.  p  141.  143,  405;  Saian 
V.  Maynft,  133  Mass.  372;  Bine  v.  NevsBaten.ifi 
Conn.  478;  WOeh  v.  SoteJikim,  39  Conn.  140; 
Wadleigh  v.  6t7»ian,12Me.  4lOi;Alten  Tawk- 
ton,  19  Pick.  485,  488. 

The  form  in  which  the  ordinance  is  estab- 
lished is  in  accordance  with  leg^lative  pt^y, 
and  not  repugnant  to  law. 

1  Dill.  Mun.  Corp.  829,  405,  and  note; 
Watertown  v.  Maj/o.  1(HI  Mass.  315;  Hiiu  y. 
Ned)  Haven,  40  Conn.  478. 

The  cases  are  numerous  in  which  ordinances 
have  been  austained  which  leave  tlu  questioa 
of  such  permits  to  the  boards  of  aldennen,— 
by  law  tbe  executive  branch  of  tbe  city  govern- 
ment,— or  even  to  a  committee. 

Commonwealth  y.Davia.  1  New  Eng.  Rep.  880, 
140  Mass. 485 (tbe  somewhat  noted  case  of  preach- 
ing upon  the  common  of  the  city  of  Boston  with- 
out a  permit);  Vandintft  Case,  6  Pick.  187;  Bam. 
lett  V.  Lowell,  126  Mass.  481;  Padriek  v.  BaOet, 
12  Gray,  161 ;  Bay  v.Oreen,  4  Cush.  433;  Barbter 
T.  ConnoUy,  113  U.  S.  27  (Bk.  28,  L.  ed.  928); 
Shau)  v.  Pope,  2  Bam.  &  Ad.  465 ;  Commen- 
wealth  v.  Bice,  S  Met.  253.  See  also  sUtutes  in 
which  licenses  and  permits  are  gtanted  by  the 
board  of  aldermen;  Pub.  8t^.  chap.  67  (to  auc- 
tioneers); chap.  68  (hawkers  and  peddkas); 
chap.  102  (to  ionbolders);  chap.  102.  g  40,  etc. 
(for  steam  engines). 

The  board  of  aldermen  of  the  city  of  Newton 
are  such  executive  board. 

Charter  of  city  of  Newton.  Stat.  1878,  fitufi. 
826;  §  12;  Revidbu  of  charter,  BtaL  1882,  chsn. 

210,  %  e. 

IV.  Tbe  ordinance  is  not  invalid  upon  tbe 
ground  that  it  is  in  restraint  of  trade.  It  does 
not  restrain  the  carrying  on  of  any  trade,  but 
merely  provides  for  the  prevention  of  lire  and 
preservation  of  life.  So  far  as  U  has  any  bear- 
ing upon  any  trade,  it  is  not  in  restraint,  but  a 
reasonable  regulation  of  it. 

Commonwmlth  v.  Woree^er,  8  Pick.  462; 
Vandim't  Gate,  6  Pick.  l&3;2tightingai«'a  Coat, 
11  Pick.  168;  CommomeeaUk  r,  Slee.  9  MsC 
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2SS;  GommoMoealth  v  Sioddar,  3  Cusb.  562; 
Bekher  r.  T^nrrar^  8  Allen,  825. 

The  ordinance  need  not  recite  tiie  authority 
for  its  enacbneot. 

1  DiU.  Mun.  Corp.  %  818. 

V.  The  refusal  of  the  city  of  Newton  to 
Rraot  a  permit  is  not  uoreasonable  nor  against 
the  intent  of  the  statute. 

The  court  found  that  it  did  not  appear  that 
the  board  of  aldermen  refused  upon  any  other 
gronnd  than  that  it  was  necessary  for  tbe  pre- 
Tentionof  fire. 

Tbe  boahl  of  aldermen  are  to  be  presumed 
to  have  acted  riRbtly. 

CommowBeatat  T.  Kant,  108  Mass.  433;  Ber- 
Un.  T.  Bolton,  10  Met  IIB.  120;  Best,  Et.  657, 
86& 

The  evidence  reported  shows  conclusively 
that  there  was  am^e  reason  for  refusing  tbe 
permit  upon  the  ground  of  the  statute,  "Tbe 
Purpose  of  Securing  the  Prevention  of  Eire  and 
tbe  Preservation  or  Life." 

Stat.  1873,  chap.  243. 

TI.  The  ordinance  is  legi,  fdei,  rattoni  con- 
oona. 

Comyns,  Dig.  art.  By-law. 

Morton,  CA.  J.,  deUvered  the  oi^nion  ot  the 
conrt: 

The  Statute  of  1872,  chapter  248,  re-enacted 
In  Pub.  Stat.  chap.  10,  provides  that  any  city 
or  town,  except  Boston,  which  accepts  tbe  stat- 
ute, may.  forUie  preveation  of  fire,  and  preserva- 
tion of  me,  by  ordinance  or  by-laws  not  jppug- 
nant  to  law,  and  applicable  throughout  the 
whole  or  any  defined  part  of  the  territory,  regu- 
late the  inspection,  material,  construction,  al- 
teration, and  use  of  buildings  and  other  struc- 
tures within  its  limits,  with  certain  enseptions 
not  material  in  this  case. 

It  was  held  in  Satem  v.  Maynea,  123  Mass. 
875,  that  this  stabite  is  constitutional,  being  an 
exercise  of  the  police  power,  and  that  an  ordi- 
nance of  the  oty  of  Sdem  passed  under  It, 

SrohiUting  the  erection,  within  a  defined  fire 
istrict,  of  any  wooden  building  other  than  a 
dwelliDg-bouse,  more  than  16  feet  in  height  and 
covering  an  area  of  more  than  1,00Q  square  feet 
of  land,  was  lawful  and  valid. 

The  city  of  Kewton  accepted  the  statute, 
and,  acting  under  it,  passed  an  ordinance  of 
which  the  first  two  sections  are  as  follows: 


or  essentially  change  any  building,  or  any  part 
thereof,  for  any  purpose  other  than  a  dwelling- 
house.witbout  first  obtaining  in  writing  a  permit 
from  the  board  of  aldermen.  Tbe  application 
for  such  permit  shall  specify  the  locati(»i  and 
size  of  the  building,  the  material  of  which  it  is 
to  be  constructed,  and  tiie  use  for  which  it  is 
intended. 

"%ft.  No  person  shall  use  any  building  or 
yart  thereof  for  any  purpose  renderinz  said 
building  or  building  adjacent  thereto  hazardous, 
unsafe,  or  liable  to  be  destroyed,  or  dangerous 
to  persons  or  property,  without  first  obtaining 
ft  permit  as  named  in  ^  1." 

The  statute  authorizes  a  dty  to  pass  such  or- 
dinances regulating  the  construction,  material, 
and  useof  buildings  as  are  reasooableandneces- 
sarv  "fortbepreventionof  fire  and  preservation 
of  life."  The  ordinances  of  Newton  are  much 
broader  in  their  BOope.and  reach  much  further  in 
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their  purposes.  The  first  section  does  not  con- 
tain any  n^lationa  to  guide  tbe  landowner  in 
the  construction  or  alten^on  of  a  building  npon 

his  land;  it  broadly  prohibits  any  ei-ectlon  or 
alteration  of  a  building  other  than  a  dwelllng- 
houBC,  in  aov  part  of  tbe  city,  unless  the  land- 
owner first  obtains  a  written  permit  from  tbe 
board  of  aldermen.  It  does  not  merely  forbid 
the  erection  of  any  building  which  is  hazardous 
or  which  exposes  other  property  or  persons  to 
danger.  It  does  not  require  the  Doard  of  aiders 
men  to  adjudicate  and  determine  that  it  is  ne- 
cessaiy  to  prohibit  any  proposed  buflding  for 
the  purpose  of  securing  the  prevention  of  fire 
o^  the  preservation  of  life.  On  the  contrary,  it 
gives  them  tbe  power,  by  refusing  a  permit,  to 
prevent  the  erection  of  any  builcUng  except  a 
dwelling-bonBe  for  any  reason  which  may  be 
satisfactory  to  them.  Under  the  ordinance 
they  may  refuse  a  permit  because,  in  their  opin- 
ion, it  is  desirable  tiiat  certain  parts  of  the  city 
shall  be  used  only  for  handsome  dwelling- 
bouses,  and  that  all  buildings  for  tlie  purposes 
of  trade  should  be  excluded,  though  in  no  sense 
dangerous.  Whatever  may  have  been  tbe  In- 
tention of  its  framers,  the  ordinance  is  broader 
than  the  stetnte  in  its  scope,  and  cannot  tie 
Justified  as  a  reasonable  eTenSm  of  tbe  au- 
thority conferred  by  the  stetute.  We  are  In- 
clined to  think  that  the  second  section  is  open 
to  the  same  objections.  It  is  too  broad  and 
loose  in  its  provisions.  Under  it,  If  literally 
construed,  a  man  could  not  heat  his  house,  as 
this  use  would  render  it  "  liable  to  be  destroyed 
by  fire."  If  the  object  was  to  provide  that 
buildings  should  not  be  used  for  any  specially 
hazardous  or  dangerous  purpose,  tbe  ordinance 
should  say  so.  It  should  lay  down  some  rules 
to  guide  the  citizen  in  the  use  of  his  property, 
so  that  be  may  protect  himself  from  exposure 
to  a  heavy  penalty,  without  any  notice  to  him. 
Both  sections  are  rather  in  the  nature  of  gen- 
eral laws  than  of  regulations  as  to  the  con- 
struction and  use  of  buidings  to  guard  against 
fire.  But  we  need  not  consider  the  question 
of  the  validity  of  the  second  section,  as  this 
bill  is  to  enjoin  the  defendant  from  erecting  a 
building,  and  depends  upon  tbe  validity  of  the 
first  section.  For  the  reasons  we  have  stated, 
we  are  of  opinion  that  the  first  section  is  in- 
valid. It  exceeds  the  powers  conferred  upon 
the  city  by  the  Leg^ature,  and  imposes  un- 


g  1.  No  person  shall  erect,  alter,  or  rebuild,  lautbonzed  restrictions  upon  the  right  of  the 


citizen  to  the  use  of  his  property. 

The  case  is  distinguiBhable  from  Salem  v. 
Mayna,  123  Mass.  875.  The  ordinance  of  the 
city  of  Salem,  which  was  held  to  be  valid,  did 
not,  as  io  this  case,  imdertake  boldly  to  prohibit 
tbe  erection  of  biiUdlngs  unless  with  a  permit 
of  tiie  aldermen.  It  contains  careful  and  spe- 
cific regulations  as  to  the  constmction  and  mate- 
rials of  building  within  the  fire  district,  and 
was  clearly  designed  for  the  sole  purpose  of 
preventing  firea,  and  was  thus  within  tiie  stat- 
ute. 
BiUdUmimd. 


EUjah  C.  LAWRENCE 

PUU^AN  PALACB  CAR  CO. 

1.  Where  the  emacn  of  a  Bleepins-cmr  com- 
puy  «reiimd  1^  a  raUroad  company 

185 


Digitized  by 


Google 


New  Englaitd  Reportbb— Sdp.  Jud.  Ct.  of  MABSAcmisBTTB. 


Feb., 


under  a  eoatraot  that  they  are  to  be  ran 
under  the  rules  and  regulations  of  the 
latter  company,  the  former  company Js 
not  obllgred  to  famisli  a  berta  to  a 
pajBsen«rernot  entitled  to  It  by  such  rules 
and  regulations. 

The  sleeping^ar  compuy  is  not  re- 
sponsible for  the  act  of  the  railroad 
condactor  in  eompelling  3  passenger 

not  entitled  to  purchase  a  berth  to  go 
-from  a  sleeplnc  car  Into  another  car, 
■after  he  had  been  several  times  re- 
quested to  leave  the  sleeping  car  and  he 
had  refused  so  to  do,  although  the  sleep- 
ing-car conductor  led  plaintiff  into  the 
ear,  using  no  force  in  doing  so. 

(Suffolk  Filed  February  24, 18870 

ON  report.  Judfftnent  on  the  verdict. 
ActioQ  of  tort  to  recover  damages  for  an 
alleged  wrongful  ejection  from  defendant's 
sleeping  car.  Tried  in  the  superior  court  before 
Qaraner,  J.  The  court,  at  the  request  of  de- 
fendant, ruled  that  upon  the  evidence  the 
plaintiff  contd  not  maiDtalo  his  action,  and  or- 
dered a  verdict  for  Ihe  defendant  and  reported 
the  case  to  the  supreme  judicial  court. 
,  The  evidence  sufBciently  appears  from  the 
opinion. 

Meurs.  StiUman  B.  Allen  and  Tyler  B. 
"King,  for  plaintiff; 

If  It  should  he  granted  that  defendant  could 
lawfully  compel  puUntifl  to  leave  its  car,  yet  it 
was  bound  to  accomplish  this  in  a  proper  man- 
ner; and  whether  or  not  the  defenoant  did  this 
in  a  proper  mannei*,  wan  a  question  for  the 
jurv.  The  action  of  defendant's  servant,  the 
Pullman  car  conductor,  was  danfi;erous  and 
unlawful,  in  forcibly  removing  plaintiff  from 
one  car  to  another  on  a  fast-running  express 
tram  at  midniftht,  in  a  dark  night,  with  the 
wind  blowing;  this  involved  danger  to  life  and 
to  health.  Certainly  it  was  for  toe  jury  to  de- 
<^de  as  to  whether  this  removal  was  dangerous. 

See  JVm'n  v.  Pullman  Palace  Car  Co.  11  Am. 
&  Eng.  R.  R.  Cas.  93. 

The  event,  •'.  e.  the  fact  that  plaintiff  suffered 
no  serious  permanent  injury  from  it,  does  not 
show  that  it  was  not  dangerous,  anvmore  than 
one's  chancing  to  escape  if  he  had  been  pushed 
off  the  train  while  it  was  In  motion. 


117;  LmiitviUe,  G.  &  L.  R.  Co.  v.  SaUitan,  16 
Am.  &  Eng.  R.  R  Cas.  890. 

It  is  to  be  observed  that  defendant's  servant 
alone  took  hold  of  plajntiff  In  removing  him 
from  the  car. 

See  also  CH'ty  Suburban  S.  v.  Braun,  18 
Am.  &  Eng.  R.  R.  Cas.  8*24. 

Mr.  B.  N.  Johnson,  for  defendant: 

The  plaintiff  was  ejected  from  the  car  and 
refused  accommodation  therein  by  the  Penn- 
sylvania Railroad  Company,  and  not  by  the 
defendaot.  The  right  of  the  plaintiff  to  remain 
in  the  car  never  became  a  question  between  the 
plaintiff  and  defendant  What  the  Pullman 
conductordid.if  anything,  to  assist  the  railroad 
conductor  in  ejectinv  the  plaintiff,  was  not  done 
within  the  scope  of  his  duties  as  a  servant  of 
this  defendant,  so  as  to  make  bis  act  the  act  of 
this  defoidant  and  the  latter  responsible  there- 
for. 
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Kinales/  v.  Lake  more  A  M.  8.  M.  B,  Co.  m 
Mass.  54;  Thorpev.N.  T.  C.  A  H.  B.  B.  B.  Ql 
76  N.  Y.  403;  Penmylvania  Co.  v.  Bov,  103  U. 
S.  451  (Bk.  26,  L.  ed.  141). 

Devens,  J.,  delivered  the  opinion  of  the 
coxirt: 

The  gist  of  the  plaintiff's  claim  is  that  he 
was  wrongfully  refused  accommodation  in  the 
sleeping-car  of  the  defendant.  In  cwung  from 
Baltimore  to  New  York,  by  the  defntdanft 
servant;  and  that,  on  declining  to  leave  the  car, 
he  was  ejected  therefrom.  His  argument  as- 
sumes that  it  was  for  the  defendant  to  determine 
under  what  circumstances  a  passenger  should  be 
allowed  to  purchase  a  lierth,  and,  incidentallT, 
the  other  accommodations  afforded  by  the  sleep- 
ing car.  An  examination  of  the  fx>ntrmct  wi& 
the  Pennsylvania  Railroad  Company,  by  vinoe 
of  which  the  cars  owned  by  the  defendant  were 
conveyed  over  its  railroad,  shows  that  while 
these  cars  were  to  be  furnished  by  the  defend- 
ant corporation,  they  were  so  furnished  "to  be 
used  by  the  railroad  company  *  *  *  for  the 
transportation  of  passengers;"  that  its  em- 
ployees were  to  be  governed  by  the  rules  and 
regulations  of  the  railroad  company,  such  as  it 
might  adopt  from  time  to  time  for' the  gorers- 
ment  of  its  own  employees.  While,  therefore, 
the  defendant  company  was  to  collect  the  fare 
for  the  accommodations  furnished  by  their 
cars,  keep  them  in  proper  order,  and  attend 
upon  the  passengers,  it  was  for  the  railrtad 
company  to  determine  who  ahtmid  be  entitled 
to  enfty  Uie  accommodationaof  these  cars,  and 
by  what  regulation  this  use  of  the  cars  should 
be  governed.  The  defendant  company  cookl 
not,  certainly,  furnish  a  berth  in  its  cars  until 
the  party  requesting  it  had  become  entitled  to 
transportation  by  the  railroad  company  as  a 
passenger,  and  he  must  also  be  entitled  to 
transportation  for  such  routes  and  distances,  <r 
under  such  circumstances,  as  the  railroad  cooh 
pany  should  determine  to  be  those  under  whtcb 
the  defendant  company  would  be  authorized  to 
furnish  him  with  its  accommodations.  Tbe 
defendant  company  could  only  contract  with  a 
passenger  when  he  was  of  such  a  class  that  tbe 
railroad  company  permitted  the  contract  to  be 
made. 

Tbe  railroad  company  had  classified  its 
trains,  fixing  the  trams  upon  which  persons 


Rameden  v.  Boston  <£  A.  R.  R.  Go.  104  Hass.<  should  become  entitled  to  transportation  in  the 


sleeping-cars,  and  the  cars  in  which  such  trans- 
portation would  be  afforded.  It  was  their  r^- 
ulation  that  between  Baltimore  and  New  Yotk 
this  accommodation  should  only  be  furnished 
to  those  holding  a  ticket  over  the  whole  route. 
It  does  not  appear  that  this  was  unreason- 
able: but  whether  it  was  so  or  not.  It  was  the 
regulation  of  the  railroad  company,  and  not  of 
tbe  defendant.  Tbe  evidence  was  "that tbe 
oidinary  train  conductors  of  the  Pennsylvania 
Railroad  Company  have  full  and  entire  aulbw- 
ity  over  the  portcrsand  conductors  of  tbe  Pull- 
man cars,  in  remrd  to  the  matter  of  d^ermiaing 
who  shall  ride  in  the  cars,  and  under  wliat  cir- 
cumstances, aqd  in  regard  to  every  other  thiiu 
except "  the  details  of  care,  etc.  The  defeoa- 
ant's  servant, — the  plaintiff  having  entered  Ibe 
sleeping-car, — informed  him  that  bis  "  split " 
tickets,  as  they  were  termed,  were  not  such  ss 
could  entitle  him  to  purchase  a  berth:  and  that 
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lie  could  sell  only  to  those  holding  "  through 
tickets  intact  to  the  point  to  which  sleepiDg 
-accommodations  were  desired."  The  plaintiff 
was  in  no  way  disturbed  until  the  train  con- 
•dactor  (who  was  not  defendant's  servant)  came 
into  the  car,  informed  plaintiff  that  his  tickets 
were  not  such  as  to  entitle  him  to  purchase  the 
aleeping-car  tickets,  and  several  times  ur^ed  the 
plaintiu  to  leave  the  sleeping-car. — which  the 
plaintiff  refused  to  do.  Whether  accommoda- 
tion was  rightly  refused  to  plaintiff  or  not,  in 
the  sleeping  car,  the  r^usal  was  the  act  of  the 
railroad  company's  servant, — and  not  of  defend- 
ant's, whose  duty  it  was  to  be  guided  by  the 
train  conductor.  The  ejection  of  defendant 
was  also  the  act  of  the  railroad  company,  and 
not  of  the  defendant.  It  is  the  contention  of 
plnintUI  that,  even  if  be  might  be  ejected  from 
the  car,  it  was  done  in  an  improper  manner. 
The  plaintiff  testified  that  he  was  waiting  for  a 

show  of  force  "  after  his  repeated  refusals  to 
leave  the  car.  This  exhibition  of  force  was 
made  by  the  train  conductor,  wbo  put  his  hand 
upon  him,  when  the  plaintiff  aroseand  vielded 
thereto.  The  Pullman  conductor  took  hold  of 
the  plaintiff's  arm  when  he  arose,  and  aided  the 
plaintiff  in  passing  alonje  the  aisle,  and  in 
crossing  the  platform  ot  uie  cars;  but  the  evi- 
dence does  not  show  that  he  used  or  exercised 
«ny  fon^  whatever.  Even  if  he  had  used  force 
upon  the  plaintiff,  he  was  not  doing  the  busi- 
ness of  the  defendant  company;  he  was  assist- 
ing the  train  conductor  in  the  duty  he  was  per- 
forming as  servant  of  the  railroad.  To  con- 
•(Juct  him  across  from  one  car  to  another.  In  the 
manner  described  by  plaintiff  himself,  after  he 
liad  repeatedly  refused  to  leave  the  car,  affords 
no  evidence  of  any  removal  in  an  improper 
manner.  Theactof  defendant's  servant  was  in 
«very  way  calculated  to  assist  plaintiff  in  his 
transit  from  one  car  to  another.  Kor  is  tbe 
{act  that  the  car  into  which  plaintiff  was  passed 
rabseqnently  became  cold,  important,  even  if  it 
were  possible  to  hold  the  defendant  responsible 
for  the  act  of  its  servant.  Sofar  as  aupears  by 
the  evidence,  there  is  no  reason  to  believe  that 
when  plaintiff  entered  it,  it  was  not  in  fit  con- 
-dition  to  receive  possen.gers;  and  the  manage- 
ment of  it  was  entirely  with  the  railroad  com- 
pany, and  not  with  the  defendant 

Judgment  on  the  verdict. 


Joseph  A.  PEBLEY 
ff. 

William  H.  FERLET. 

1.  In  an  action  on  a  promissory  note  the 
burden  of  proo£  as  between  the  orig- 
inal parties,  to  eatablisb  a  consideration , 
is  upon  the  promisee. 

S.  The  production  of  the  note  and  proof  of 
defendant's  signature  establish,  prima 
facie,  the  ri|fat  of  recovery  thereon; 
but  the  burden  of  proTin^faeonaider- 
atlon  still  remains  on  plaintiff,  and  if 
there  is  eontraaictory  evidence  on  this 
IK>int  on  behalf  of  defendant,  plaintiff 
mast  show,  by  preponderance  of  evi- 
dence, a  valaable  consideration. 

S.  Where  defendant  seeks  to  meet  tbe 
3  Hak. 


prima  facie  case  made  by*  the  produc- 
tion of  the  note,  by  establishing  another 
and  distinct  proposition,  saoh  as  pay- 
ment,or  tbe  happening  of  a  continf^ncy 
which  defeated  the  note, — the  burden 
of  establishing  this  is  upon  defendant. 

4.  Where  the  .  evidence  of  defendant 
tenda  both  to  disprove  the  plaintiCTs 
evidence  of  consiaeration,  and  also 
to  eatablisb  a  different  proposition 
from  that  asserted  by  plaintiff,  it  is  still 
for  tbe  plaintiff  to  sustain  tbe  burden 
which  rests  npoii  him,  of  proving  con- 
sideration. * 

5.  Where  ^e  question  was  whether  de- 
fendant received  the  money  for  which 
the  note  was  |:Iven  as  bis  own  or  as  a 
loan,  the  burden  Is  upon  plaintiff  to 
eetabUsh  that  it  was  a  loan. 

r Essex  Filed  February  26, 1887.) 

ON  plaintiff's  exceptions,  (herruled. 
Action  to  recover  on  a  note  signed  by  the 
defendant,  payable  to  the  plaintiff  on  demand, 
for  tbe  sura  of  |1,000.  At  the  trial  in  the  su- 
perior court  before  Pitman,  J.,  without  a  jiuy, 
tbe  plaintiff  offered  in  evidence  the  note  and 
rested  his  case.  The'defendant  offered  in  evi- 
dence declarations  and  admissions  alleged  to 
have  been  made  br  plaintiff,  tending  to  show 
that  one  Joseph  G.  Perley  (the  father  of  the 
plaintiff  and  defendant,  who  died  April  19, 
1868,  leaving  a  large  amount  of  personal  prop- 
erty and  real  estate,  and  whose  only  heirs  at 
law  were  the  parties  to  this  action  and  a  sister), 
a  few  weeks  prior  to  his  death,  gave  the  plain- 
tiff the  sum  of  15,050,  with  instructions  to  pay 
certain  claims  against  bim  and  to  make  a 
present  of  $100  to  one  Parsons,  and  then  to  di- 
vide the  remainder  between  the  plaintiff,  de- 
fendant, and  their  sister.  Defendant  further 
testified  that  he  received  the  (1,000  for  which 
tbe  note  was  given,  a  short  time  after  the 
father's  death,  and  tbat  the  money  was  given 
him  by  tbe  plaintiff  as  an  advance  payment 
from  bis  portion  of  tbe  said  $6,050;  and  that 
the  note  was  given,  as  a  memorandum  to  show 
payment  only  to  be  enforced  in  case  tbe  plain- 
tiff was  called  upon  to  account  for  the  said 
amount  in  the  probate  court.  It  appeared  that, 
subsequent  to  the  giving  of  the  note  in  this- ac- 
tion, the  plaintiff  was  appointed  administoitor 
of  the  estate  of  the  lather  and  settled  the 
estate,  making  no  mention  to  tbe  probate  court 
of  the  $5,050,  and  making  no  cuaige  of  any 
debts  or  charges  again;?t  tbe  estate. 

The  plaintiff  denied  making  any  declara- 
tions or  admissions  as  claimed  by  tbe  defend- 
ant, butclaimed,  and  introduced  evidence  tend- 
ing to  show,  that  his  father  gave  him  a  portion 
of  the  $5,060  for  services  rendered  him,  and 
that  tbe  balance  was  given  him  by  his  father, 
with  directions  to  make  certain  presents  and 
pay  certain  debts  owed  by  his  father,  to  pay  all 
funeral  expenses  and  charges,  and  to  provide  for 
the  care  of  his  burial  lot;  and  that  the  balance 
was  a  sift  to  himsdf,  and  tbat  he  was  to  keep 
it  as  his  own;  that  subsequently  he  loaned  hu 
brother  tbe  $1,000  out  of  the  whole  amount, 
and  took  the  note  in  suit,  and  had  paid  out 
moner  as  directed  by  his  fother,  and  bad  paid 
an  blUs  against  the  estate  and  charges  of  ad- 
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ministration  out  of  the  same.  Plaintiff  fur- 
ther claimed  that,  after  deducting  these  suras 
from  the  whole  amount,  even  if  the  defendant 
was  entitled  to  any  portion  of  said  sum,  it 
would  be  much  less  than  the  amount  claimed 
on  the  note;  but  that  neither  the  defendant  nor 
his  sister  had  any  interest  in  the  balance  left 
after  paying  out  these  amounts. 

Upon  this  evidence  plaintiff  claimed  that  the 
burden  of  proof  was  upon  the  defendant  to 
show  that  the  money  was  in  his  bands  in  trust 
for  the  defendant:  but  the  court  ruled  other- 
wise, and  held  that  Uie  real  issue  wad  to  the 
consideration  of  the  notertfaat  the  question 
was  whether  the  defendant  obtained  the  plain- 
tiff's money  or  his  own;  and  that  the  plaintLS's 
case  required  him  to  prove  the  propoEution  on 
which  be  relied,  and  that  defendant's  answer 
was  only  an  explanatory  denial,  and  that  the 
burden  of  proof  did  not  shift  from  the  plain- 
tiff. The  court  found  for  defendant,  and  the 
pldntiff  alleged  exceptions. 

Mettn.  Harlbort  ft  Ituele.  for  plaintiff: 

The  defendant  admits  the  receipt  of  the 
money,  but  sets  up  matter  in  avoidance  of  the 
plaintiff's  right  to  recover,  and  ttw  Inirden  of 
proof  is  therefore  on  him. 

Oaj/  V.  Gardner,  17  Mass.  188;  Attleborough 
V.  MiddtOffrough,  10  Pick.  878;  Davit  v.  Jen- 
neu,  1  Met.  fSZl. 

If  apenon  enters  into  a  contract  to  pay  a 
sum  of  money,  with  a  condition  that  the  con- 
tract is  to  be  void  upon  the  happening  of  a  cer- 
tain event,  the  bunlen  is  upon  him  to  prove 
tbis. 

Oraif  V.  Gardner,  17  Mass.  188;  TAajfer  v. 
Chnnor,  6  Allen,  S6. 

The  production  of  the  note  made  out  a 
prima  fade  case  for  the  plaintiff,  and  the  de- 
fendant proposed  to  show  another  and  distinct 
proposition,  that  is,  an  agreement  between 
them.  The  burden  of  proof  would  be  on  him 
to  show  this,  and  the  burden  of  proof  would 
be  on  him  to  report  this  prima  facie  case. 

Jenni»on  v.  Afford,  1  Cush.  168;  Delano  v. 
Bartlett,  6  Cush.  864;  Btoiy,  Prom.  Notes, 
§181. 

In  a  suit  to  recover  the  sum  mentioned  in  a 
promissory  note,  the  burden  of  proving  a  failure 
of  the  consideration  of  the  note  is  on  the  maker 
and  not  on  the  payee.  Such  a  note  is  presumed 
to  be  founded  on  a  valid  and  sufficient  consid- 
eration, and  the  burden  of  proof  is  on  the 
maker  to  ^ow  the  contrary. 

Chitty,  B.  &  N.  10th  Am.  ed.  68;  Jenniaon 
T.  Stafford.  1  Cush.  168. 

Meaart.  W.  H.  Nlles  and  G.  J.  Carr,  for 
defendant: 

The  only  question  open  was  that  of  burden 
of  proof.  This  is  well  settled  in  Delano  v. 
Bartlett,  6  Cush.  864,  which  seems  to  be  a  case 
exactiyin  point. 

There  are  a  latve  number  of  cases  where  the 
plaintiff,  though  ne  rests  on  his  prima  fiteie 
case,  is  held  to  have  the  burden  of  proof  to  the 
end  of  the  cose;  amongst  which  are— 

Niehota  V.  ifun*fK,  115  Mass.  667;  Pkippa  v. 
MaJton.  141  Mass.  471 ;  Wilder  v.  OowUa.  100 
Mass.  487;  TTarr^n  v.  firnit naiui,  9  Allen.  857: 
Bitten  v.  8mith,  5  Gray,  400;  BaUou  v.  WeUa, 
12  Allen,  Simpson  v.  Davie,  110  Mass. 
S60:  Jilfa&roafc  v.  Boyle,  1  Allen,  412;  Mowea 
V.  Bowman,  13  Oray,  467;  Crowninahi^  v. 
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Orowninihield,  2  Qray,  537;  Black  Biaer  Bam- 
inga  Bank  v.  Edteardi,  10  Oray,  387. 

Devens.  J.,  ddivered  the  opinion  of  the 
court: 

Whila  the  burden  of  proof  in  an  action  npoo 
a  promissory  note  as  between  the  ori^nal  par- 
ties is  upon  the  promisee  to  establish  the.  fact 
that  it  was  ^ven  for  a  valuable  consideration, 
the  production  of  the  note  and  proof  of  defend- 
ant's signature  establishes  a  jyrima  facte  case 
which  would  entitle  the  plaintiff  to  a  verdicc 
But  the  burden  of  proving  a  consideration  btiD 
remains  upon  the  plaintiff,  notwithstandinf^ 
tbis  presumption;  and  if  there  is  any  eridence 
in  the  case  on  this  point  on  behalf  of  defend- 
ant, the  plaintiff  must  show  by  a  preponder- 
ance of  the  whole  evidence  that  the  note  was 
given  for  valuable  consideration.  Bumham  v. 
AUen.  1  Gray,  496;  Morrie  v.  Bowman,  12  Orty, 
467;  Simpeon  v.  Daria.  110  Mass.  288. 

Where  a  party  having  the  burden  of  proof 
has  ^ven  competent  prtma  faeie  evidence  of 
consideration,  and  the  adverse  party  seeks  to 
meet  it,  not  by  producing  proof  that  would 
negative  this  proposition,  but  by  establisfainf 
another  and  distinct  proposition, — the  burden 
of  proving  the  latter  proposition  is  upon  him. 
Poteera  v.  Rvaaell.  13  Pick.  76. 

Thus,  if  the  defendant  should  seek  to  meet 
ihe  prima  faeie  case  made  by  the  productimiof 
the  note,  by  evidence  of  payment,  the  harden 
would  be  upon  him  to  show  it.  So,  if  the  de- 
fendant should  seek  to  avoid  his  promise  Isf 
proof  that  it  was  to  be  defeated  by  the  occur- 
rence of  a  certain  contingency,  it  would  be  foe 
him  to  establish  this,  and  also  Uie  (act  that  socfa 
contingency  had  occurred.  Gray  t.  Qardner, 
17  Mass.  188;  Thayer  v.  Connor,  5  Allen.  25. 

But  evidence  on  bebalf  of  defendant  mar 
distinctly  meet  nnd  tend  to  disprove  the  evi- 
dence of  consideration  of  plaintiff,  even  if  tx 
also  tends  to  establish  an  entirely  different  state 
of  facts  from  that  on  which  plaintiff  seeks  to 
base  his  proof  of  consideration.   In  such  case 
the  effect  of  proof  of  consideration  by  plaintiff 
is  not  avoided,  but  is  met  and  encountered;  and 
even  if  the  evidence  of  defendant  tends  to  es- 
tablish a  different  proposition  from  that  assert- 
ed b^  the  plaintiff,  it  is  still  for  the  plaintiff  to 
sustain  the  burden  which  rests  upon  him  of  prov- 
ing the  consideration, — and  not'  forjthe  defend- 
ant to  show  that  it  does  not  exist,— by  satisfying 
thejurythathisownpropositionlacorrect  The 
evidence  in  the  case  supposed  applies  to  the  af- 
firmative or  negative  of  the  same  issue.  The 
defendant,  in  the  case  at  bar,  offered  evidence 
directly  tending  to  show  that  the  money  deliv- 
ered to  him  by  plaintiff  was  delivered  to  him 
as  a  gift  from  his  father.   He  accounted,  or 
sought  to  account,  for  the  fact  that  a  note  was 
g^ven  for  it,  by  evidence  that  it  was  uncertain 
whether  this  sum  or  a  pordon  of  it  would  not 
be  needed  by  the  plaintiff, — who  washis broth- 
er, and  his  latlier's  administrator, — for  the  pay- 
ment of  the  father's  debts:  in  which  case, 
defendant  was  to  refund.    This  meets  directly 
the  prtTna  fade  case  of  the  {daintiff  io  the 
matter  of  consideration,  and  showed,  ifbdiered. 
that  there  was  none,  unless  certainly  the  con- 
tingency that  it  would  be  wanted  for  the  pay- 
ment of  debts  had  occurred,  of  which  there 
was  no  evidence.   The  defendant  had  not 
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sought  to  prove  iodependent  (acts  which  avoid- 
ed the  contract  or  relieved  him  from  its  obli- 
gatioa;  he  bad  met  the  plaintiff's  prima  facie 
evideace  of  ooosideratioa,  and  it  was  for  the 
plaintiff  still  to  satisfy  the  ju^  that  a  valuable 
consideration  existedr  -The  pmintifl'sowD  tes- 
tunony  was  that  be  had  lent  this  money  to  the 
defendant  as  his  own,  using  for  that  purpose 
mouey  which  bad  been  (fiven  bim  by  his  father, 
with  which  he  was  to  pa^y  certain  debts,  etc., 
retaining  the  balance  to  bis  own  use. 

Tbe  plaintiff's  contention  suggests  also  that 
tbe  defendant  Bousbt  to  rely  upon  a  failure  of 
oonridoAUon,  and  thus  that  the  burden  of 
proof  was  upon  him.  It  may  be  conceded 
,that  where  there  bos  been  a  good  consideration, 
which  consideration  has  wholly  or  partially 
failed,  the  burden  of  proving  such  failure  is 
upon  the  party  setting  it  up.  Jenniatm  v.  Af- 
ford, 1  Cush.  168;  Iktano  v.  Bartlett,  6  Cush. 
364;  Simpion  v.  thttii,  auprM. 

The  case  at  bar  presents  no  circumstances 
fcH*  the  ■ppUcation  of  this  principle.  If  tbe  de- 
fendant had  received  tbe  $1,000  as  aloan,  there 
was  no  pretense  that  he  had  ever  paid  it;  if  he 
had  received  it  as  his  own,  given  to  him  by  his 
father  through  tbe  bands  of  the  plaintiff,  sub- 
ject to  tbe  condition  that  he  should  repay  it, 
or  such  part  of  it  as  might  be  necessary  for  the 
pHment  of  the  father's  debts,  etc., — tbe  pote 
oeing  a  memoraodum  only,— there  was  no  evi- 
dence or  suggestion  that  it  was  needed  for  this 

f>urpose.  'The  case  was  rightly  put  as  present- 
the  inquiry  whether  the  defendant  had  re- 
tired this  money  aa  a  loan  or  as  his  own,  and 
as  requiring  the  plaintiff  to  establish  the  propo- 
sition upon  whic^  he  relied,  namely,  that  it 
was  a  loan. 

The  case  of  Delano  v.  Bartlett,  tupra,  which 
has  been  dted  with  approval,  strongly  resem- 
bles that  at  bar.  The  defendant,  who  had 
pleaded  want  of  consideration,  tliere  offered 
evidence  that  the  sum  received  by  him  was  bis 
own  money,  and  paid  to  him  by  plaintiff,  sup- 
posing defendant  to  be  entitled  to  it;  but  as  it 
depended  on  the  settlement  pf  certain  partner- 
ship affairs  whether  he  was  so,  if  it  appeared 
that  he  was  not  entitled  to  i(,  the  note  was 
given  upon  tbe  understanding  tbal  tbe  plaintiff 
might  then  call  for  the  money  due  tbereon,  and 
that,  in  fact,  the  whole  sum  belonged  to  him. 
The  phdnlifl  reouested  the  court  to  instruct  tbe 
jury  that  defendant  must  show  the  want  of  con- 
sideration; but  the  defendant's  having  prod  need 
evidence  tending  to  overcome  tbe  plaintiff's 
prima  facie  case,  and  the  proof  on  noth  sides 
being  applicable  to  the  same  issue  of  consider- 
ation, it  was  held  that  the  jury  were  properly 
instructed  that  tbe  burden  of  proof  was, 
throughout,  on  tbe  plaintiff  to  satisfy  tbe  jury, 
upon  the  whole  evidence,  of  tbe  consideration 
of  the  note.  For  these  reasons,  a  majority  of  the 
court  are  of  opinion  that  the  entry  must  be  — 
^teeptiont  oterruted. 


Wallace  W.  BUTMAN  et  al. 
«. 

H.  F.  HOWELL. 

In  an  aetion  to  reooTer  the  price  of  Vf>ocls 
■old,  where  the  defendant  rests  bis  de- 
fense of  pmrment  upon  the  tnma£&r  at 
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stock  abeolaie  oo  ita  faee,  it  is  oom- 
petent  for  plaintiff  to  contradict  this  by 
oral  evidence  that  the  stock  was 
taken  &■  aecority  for  the  price  of  the 
((oodB;  and  a  tender  back  of  the  stock  la 
not  a  condition  precedent  to  the  right 
of  action. 

(Suffolk  FUecl  February  ».  1887.) 

ON  defendant's  exceptions.  OverrvZed. 
.  Action  of  contract  brought  by  the  pMn- 
tiffs,  as  copartners,  under  the  nameof  Butman 
&  Starrett,  to  recover  $150,  on  an  account  an- 
nexed, as  follows: 

Dec.  11, 1880.   Toone  snit  $76  00 

To  over-sack   76  00 

To  trousers   16  00 


$165  00 

CreditbyCash, Jan.  11,1881   16  00 


Bahmce  $150  00 

The  answer  contained  a  general  denial,  and 
the  allegation  of  payment.  On  the  trial  before 
Staples,  J.,  without  a  jury,  tbe  evidence  for 
the  plaintiff  was  as  follows: 

A.  B.  Dinsmore  testified  that  he  was  collector 
for  the  plaintiffs,  and,  before  the  suit  was 
brought,  called  on  the  defendant  to  collect  this 
claim  several  times;  that  the  first  time  the  de- 
fendant told  him  that  he  thought  the  Inll  bad 
been  paid,  and  that  he  had  a  receipt  for  it  and 
4skt-d  for  time  to  look  it  up.  Tbe  second  time 
he  said  he  had  not  found  the  receipt;  be  con- 
sidered he  owed  the  bill,  and  when  he  got  some 
money  it  would  be  the  first  bill  be  should  pay. 
The  third  time  he  said  it  would  not  be  twenty- 
four  hours  after  he  bad  received  money  be- 
fore he  should  pay  Uie  bill;  and  he  further  tes- 
tified that  the  defendant  never  did  pay  It  to 
bim. 

Samuel  W.  Starrett,  one  of  tbe  plaintiffs, 
produced  the  day  book  and  ledger  of  the  firm, 
in  wbidi  the  above  account  was  charged  and 
the  above  credit  given,  leaving  tbe  balance  as 
above,  and  testified  to  the  onj^nal  entries  aa 
made  by  him;  also,  that  he  furnished  the  goods  • 
to  the  defendant  at  the  prices  charged,  and  he, 
tbe  defendant,  received  them  and  bad  only 
paid  lor  them  the  sum  of  $15,  and  that  the  50 
shares  of  stock  hereinafter  mentioned  as  in- 
cluded in  tbe  100  shares  was  taken  as  collateral 
security.  It  appeared  the  firm  was  dissolved 
February  1, 1881,  and  ihat,after  the  dissolution, 
Starrett  had  continued  in  bu^ness,  and  the  de- 
fendant had  purchased  flothes  of  bim  to  the 
amount  of  $135,  and  had  paid  him  $140  by 
check,  of  which  he,  Starrett,  had  applied  $16 
as  above  to  the  firm's  account. 

Mr.  Starrett  testified  that  after  the  clothes 
were  delivered,  100  shares  of  Lake  Qeorge 
Antimony  Stock  were  sent  to  them,— of  which 
60  shares  belonged  to  Howell,  and  60  shares  to 
Hammond, — in  one  certificate  of  100  shares; 
that  be  did  not  have  the  certificate,  and  couM 
not  produce  it,  and  never  delivered  it  to  either 
Major  Howell  or  Mr.  Hammond;  that  said 
Hammond  transferred  the  100  shares  aforesaid 
to  plaintiffs,  and  they  received  the  same  with 
the  understanding  that  50  shares  was  on  the 
defendant's  account,  and  60  sliares  was  on 
Hammond's  account;  that  tbe  firm  gave  a  re- 
ceipt for  this  stock  as  follows: 
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"  Boston,  March  19. 1881. 
Received  of  W.  H.  B.  Uammood  and  H.  F. 
Bowell,  100  shares  of  Lake  George  Antimony 
Hioing  Company.         Butman  &  Slarrett. 

Per  D.  W.  S." 

Mr.  Butman  testified  that  he  knew  of  the  fur- 
nishing of  the  goods,  and  the  prices  were  cor- 
rect, and  that  only  $15  was  paid  on  the  ac- 
count; that  he  was  present  when  the  clothes 
were  ordered,  but  he  heard  no  talk  as  to  the 
sale  of  the  goods  between  the  defendant,  Star- 
rctt,  and  Hammond, 

The  evidence  in  defense  was  as  follows: 

H.  F.  Howell,  the  defendant,  testified  that 
he  bought  the  clothes  on  the  express  condition 
that  the  plainlids  should  take  in  payment  there- 
for 50  shares  of  the  above  stock,  at  $3  per  share, 
which  the  stock  was  then  worth,  and  he  was 
to  pay  |15  in  cash;  that  he  told  the  plaintifC 
that  Hammond  would  deliver  the  stock  to  them ; 
that  the  stock  was  delivered  and  the  above  re- 
ceipt given  for  it;  that  he  was  never  presented 
with  this  bill  of  $165;  that  he  told  Dinsmore 
that  he  had  paid  the  bill  by  50  shares  of  the 
stock  and  had  a  leodpt;  and  that  if  he  could 
not  find  the  receipt  he  would  pay  the  bill;  that 
lie  found  the  above  receipt  after  the  suit  was 
commenced;  that  Starrett,  October  1,  1881, 
first  claimed  that  they  look  the  stock  as  col- 
lateral security,  and  that  he  never  authorized 
Hammond  to  do  anything  on  his  behalf  with 
plaintiffs,  except  to  make  uic  original  transfer 
of  the  stock.  Other  witnesses  called  bv  the  de- 
fense stated  that  the  stock  was  then  selling  for 
$8  a  share.  It  appeared  tlut  said  Hammond 
was  the  secretarv  and  treasurer  of  said  com- 
pany, and  was  directed  by  the  defendant  to 
transfer  50  shares  of  the  stock  of  the  company 
belonging  to  the  defendant,  to  the  plaintins,  as 
aforesaid,  included  in  said  100  shares.  In  reply 
to  a  qoesticni  by  the  court,  the  defendant  s 
counsd  stated  that  he  was  entitled  to  the  bene- 
fit of  all  the  inferences  arising  from  the  non- 
production  of  the  certificate;  also,  from  the 
non-delivery  of  the  stock  to  the  defendant  or 
anyone  by  nim  authorized  to  receive  it  on  the 
question  of  the  contract  and  of  payment. 

Mr.  Starrett  further  testified  for  the  plaintiff 
that  Hammond  came  to  him  and  took  up  his 
SO  shares  and  gave  a  new  certificate  separate 
for  the  defendant's  50  shares. 

The  new  certificate  was  produced  by  the  wit- 
ness, and  was  without  a  seal. 

The  witness  further  testified  that  they  had 
never  sold  or  realized  anything  upon  it. 

The  foregoing  evidence  as  to  Hammond 
taking  up  his  50  shares  and  giving  a  new  cer- 
tificate for  the  defendant's  50  shares  was  ad- 
mitted, subject  to  the  objection  and  exception 
of  the  defendant. 

In  cross-examinntion  he  testified  that  upon 
inquiry  the  firm  found  that  they  could  not 
sell  the  stock  for  enough  to  pay  the  bill ;  that  if 
they  could  have  sold  it  and  made  themselves 
whole,  they  would  have  done  it,  as  they  had 
that  privilege;  that  there  was  nothing  in  the 
firm  books  to  show  that  it  was  taken  as  collat- 
eral; that  they  gave  no  noUce  of  an  attempt  to 
8pU.  It  appeared  in  evidence  that  there  was  a 
corporate  seal  of  said  company. 

Mr.  Butman  further  testified  that  when  the 
clothes  were  bought,  defendant  and  "Hammond 
were  both  present. 
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The  defendant  asked  the  court  to  rule.  (1) 
that  oral  evidence  to  vaiy  the  written  unquaii- 
fled  receipt  written  by  the  defradant.  Starrett, 
and  the  written  absolute  assignment  or  transfer 
of  stock,  is  inadmissible,  and  that  oral  evideoce 
that  the  stock  was  taken  as  collateral  security 
is  not  admissible;  (2)  that  the  plaintiffs  cannot 
maintain  this  action  if  the  court  finds  that  col- 
lateral secturity  was  taken  to  secure  the  debt  in 
issue,  and  said  collateral  has  never  been  ten- 
dered back  to  defendant. 

The  court  refused  so  to  rule,  but  did  rule, 
(1)  that  oral  evidence  was  not  offered  to  vary 
the  receipt  for  the  stock,  and  that  oral  evidence 
was  competent  to  show  that  the  transfer,  abso- 
lute on  its  face,  was  intended  and  agreed  to  be 
collateral  security;  {2)  court  found,  as  a  fact^ 
that  the  stock  was  taken  as  collateral  secmi^ 
to  secure  the  debt  in  question,  and  ruled  Uua, 
upon  the  facts  hvein  appearing,  plaintlifs  are 
not  deprived  of  their  ngbt  to  maintain  this 
action. 

The  court  found  and  ordered  judgment  for 
the  plaintiff. 

To  the  admission  of  the  above  evidence  <^ 
jected  to,  and  the  aforesud  rulings  ana  ref  nals 
to  rule  aforesaid,  the  defendant  excepted. 

Mem-s.  Bfonltoa*  Lorlns,  ALorln)^*  fior 
defendant: 

The  fact  that  the  plaintiff  received  50  sham 
of  stock  from  Hammond,  as  collateral  tiecarity 
for  his  own  account  at  the  same  time,  and  in 
the  same  certificate,  as  the  50  shares  on  tbe  de- 
fendant's account,  is  not  competent  to  show 
that  tbe  Mock  of  defendant  was  received  as  col- 
lateral. 

Stade  V.  Eood  IS  Oray,  100. 

A  transfer  of  stock,  absolute  on  its  face,  can- 
not be  shown  to  be  for  collateral  security,  in 
an  action  at  law  {Harper  v.  Ron,  10  Allen. 
833),  tbough  it  may  in  equitT  (Aewton  v.  I^jf, 
10  Allen,  505). 

' '  The  rule  that  parol  evidence  is  inadmissible 
to  prove  that  a  sale  or  conveyance  In  writing, 
which  is  absolute  in  its  terms,*wa8  not  intended 
to  be  absolute  but  was  given  as  a  pledge  or 
mortgage,  is  well  established  in  respect  lo  as 
action  at  law,  and  this  court  has  , so  held  in 
Harper  v.  Bon,  ntpra"  was  the  language  used 
in  our  leading  case  in  equity, — SnUon  v.  Fhg, 
tvpra. 

The  plaintiffs  did  not  sell  within  a  reasonable 
time  as  they  were  bound  to  do  If  the  stock  was 

taken  as  collateral. 

Potter  V.  TyUr.  2  Met  58,  and  cases  cited; 
Porter  v.  Blood,  5  Pick.  54. 

They  must  then  be  held  to  the  value  of  tbe 
pn^rty  at  the  time  it  ought  to  have  been 

Potter  V.  Tyler,  tupra. 

Plaintiffs  were  trustees  For  the  defendant  and 
were  bound  to  act  bona  jidf,  and  to  adopt  all 
reasonable  modes  of  proceedings  in  order  to 
render  sale  most  beneficial  lo  debtor,  like  any 
other  agent,  factor,  or  trustee  to  seU. 

Howard  v.  Amei,  8  Met  808,  and  cases  died; 
Dawnn  T.  OraxOrook,  8  Meriv.  200. 

Failure  to  conform  to  above  constitutes  a 
good  defense. 

Howard  v.  Ame»,  8  Met.  811. 

And  as  it  appears  by  the  plaintiffs'  own  evi- 
dence that  they  have  failed  to  conform  to  tbe 
above,  they  cannot  maintain  this  action,  fbr  it 
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Js  "plaintiflB'  own  fault  that  debt  is  not  paid  in 
full."  as  was  said  in  Howard  v.  Ama,  supra. 

Mr.  N.  B.  Bryant,  for  plaintifFs: 

The  burden  of  sbowing  payment  was  upon 
the  defendant,  and  all  the  proof  be  introduced 
-on  that  subject  w^  by  puY>l.  The  plaintiffs' 
-evidence  was  in  effect  a  rebuttal  of  the  defend- 
ant's parol  evidence. 

Uazar^  v,  Loring,  10  Cueh.  267;  CormeaU  y. 
Oeutd,  4  Pick.  448;  Btxkaith  v.  BibUy,  11  Pick. 
483;  WhUweU  t.  IMOuim,  19  Pick.  117;  Bogert 
T.  IFonf,  6  AUen,  m. 

PlaintiflB  do  not  thereby  release  any  claim 
they  bave  on  the  collateral. 

Taylor  v.  Cheeter,  «  Gray,  146. 

They  may  even  attach  the  collateral  securihr 
itself. 

Buck  V.  IngeraoU,  11  Met.  336. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
-court: 

The  action  is  to  recover  the  price  of  goods 
.-sold  by  the  plaintiffs  to  the  defendant.  The 
-answer  is  a  general  denial  and  payment.  The 
•delivery  of  the  goods  was  not  denied  by  the  de- 
fendant. The  transfer  of  stock  in  a  corpora- 
tioD,  from  the  defendant  to  the  plaintiffs,  after 
the  delivery  of  the  goods  was  not  denied  by  the 

Slainti^.  The  defendant  claimed,  and  testi- 
ed,  that  the  transfer  was  made  in  payment  for 
the  goods,  in  pursuance  of  an  agreement,— under 
which  the  goods  were  delivered, — that  the 
jstock  should  oe  taken  in  payment.  The  ground 
of  tbe  objection  by  the  defendant  to  the  testi- 
mouy  of  the  plaintiffs  as  to  the  change  in  the 
■certificate  of  stocks,  after  the  transfer  to  tbe 
plaintiffs,  is  not  obvious.  Its  only  relevancy 
was  to  show  that  the  stock  was  transferred  to 
tbe  plaintiffs,  and  that  was  claimed  by  the  de- 
fendant and  testified  to  by  him.  He  could  n<A 
have  been  prejudiced  theevident^.  The 
plaintiffs  testified  that  the  stock  was  transferred 
to  them  after  the  sale  and  delivery  of  Uiesoods, 
AS  collateral  security  for  the  price.  The  de- 
fendant objects  that  it  was  not  competent  to 

{irove  by  oral  evidence,  that  the  transfer,  abso- 
ute  on  its  face,  was  intended  as  collateral 
.security.  The  defendant  rests  his  defense  upon 
•oral  evidence  that  tbe  stock  was  taken  in  pay- 
moit.  It  to  clearly  competent  for  the  plaintiffs 
to  contradict  this  by  oral  evidence  that  tbe 
«tock  was  taken  aa  security. 

Reeve  t.  Denntti,  137  Mass.  816,  Is  directly  in 

5>int.  The  court  properly  refused  to 'rule  that 
the  stock  WAS  taiken  by  tbe  plaintiffs  aa  se- 
curity, and  bad  not  been  tendered  back  to  de- 
fendant, the  action  could  not  be  maintained. 
The  ruling  that,  upon  the  facts  utpearing,  the 
plaintiffs  are  not  deprived  of  tndr  rignt  to 
maintain  this  action  was  correct.  The  argu- 
ment against  it  is  based  upon  assumptions 
which  are  not  "facts  herein  appearing." 
Exertion*  overruled. 


John  HOOAN.  . 
e. 

John  BARRT. 

1.  An  eaaement  may  be  created  by  words 
EODnding  In  covenant. 

8.  When  a  man  grants  an  MMment  oat  of 
9  Hub. 


a  fee  then  wholly  in  him,  it  Is  annecea- 
mmxY  for  blm  to  mention  bis  own 
■iCBS,  or  even  bis  heirs,  in  order  to  bar- 
den  the  land  in  their  bands. 
8.  When  the grantom  "agree."  byaelanae 
In  their  deed  inserted  after  the  descrip- 
tion and  before  the  habendum  clause, 
that  no  building  shall  be  erected  on 
their  adjoining  land  within  4  feet  of  the 
premises  conveyed, — Held,  that  the 
word  **a.gree*'  means  **|p'ant."  and  at- 
tached an  easement  to  the  land  con- 
veyed, and  the  land  being  conveyed  in 
fee  it  gave  the  grantee  an  easement  in 
fee. 

4.  'When  defendant  did  not  erect  the  privy 
complained  of,  but  boosht  the  land 
with  the  Btmctnre  standing  on  it*  and 
his  deed  gave  him  no  notice  of  the  servi- 
tude, before  he  can  be  compelled  to 
pay  damages  for  its  maintenance  he 
nrast  Im  raqoested  to  remove  it. 

■  (Hnez— Filed  Frtmuury  ».  UBT.) 

ON  report.  Judgment  en  the  verdiet. 
Action  of  tort  to  recover  damages  for  breadi 
of  an  agreement  in  a  deed.  Heard  in  the  su- 
perior court,  before  AJdrich,  on  agreed  facts. 
The  court  ruled  that  plaintiff  could  not  recover, 
and  directed  a  verdict  for  defendant;  and,  at  the 
request  of  tbe  parties,  reported  the  case  to  this 
court. 

The  facts  soflQciontly  appear  from  tbe  opin- 
ion. 

Mr.  W.  S.  KnoK,  for  plahitifl: 

Tbe  grantors  in  the  plaintiff's  deed,  being 
the  owners  of  the  entire  parcel  of  land,  out  of 
which  the  estates  of  the  pluntiff  and  defendant 
were  created,  had  the  right  to  impose  upon  one 
portion  an  easement  in  favor  of  the  other.  The 
fair  interpretati<m  of  the  agreement  of  the  par- 
ties is  that  they  intended  to  create  this  servi- 
tude. In  no  otlicr  view  would  the  airreement 
be  useful  and  beneficial  to  tbe  plaintitf. 

Peck  v.  Cemwap,  1 19  Mass.  546;  Steam*  v. 
Mullen,  4  Gray,  161;  Dennia  v.  Wilton,  107 
Mass.  091;  Brontan  v.  (hffln,  108  Mass.  175. 

This  case  comes  before  the  court  in  a  differ 
ent  aspect  from  a  case  submitted  upon  agreed 
facts.  The  ruling  of  tbe  court  amounts  tosay- 
ing  that  in  no  view  which  a  jury  could  take  of 
these  facts,  with  all  tbe  inferences  they  might 
draw  therefrom,  could  a  verdict  be  returned 
for  the  plaintiff.  But  this  court  cannot  give 
the  plaintiff  tbe  benefit  of  any  inferences  from 
the  facts,  or  consider  tbe  weight  of  evidence. 
The  only  question  is.  Was  tbere  any  evidence 
to  be  submitted  to  the  jury  in  support  of  the 
plaintiff's  declaration? 

Fartytii  v.  Hooper,  11  Allen.  419;  ffejfwoed 
V.  Stiiea.  134  Mass.  275. 

Mr.  J.  P.  Sweeney*  for  defendant: 

The  agreement  in  the  deed  to  the  plaintiff  was 
a  mere  personal  stipulation  or  agreement,  and 
not  a  covenant  running  with  the  land  or  bind- 
ing upon  the  defendant. 

Badger  v.  Boardman,  16  Oray,  S59;  JinwMv. 
lee,  14  Allen,  145;  Skinner  v.  Sh^d,  180 
Mass.  180. 

The  breach  for  whi<^  the  pl^ntifl  sues  hav- 
ing occurred  before  the  conveyance  from  De- 
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CouFcey  to  the  dcf  eodant.  no  action  lies  against 
the  latter  theieon. 
SketUm  T.  Oodman,  8  Coih.  818, 

Holnes*      delivered  the  o]rinion  of  the 

court: 

This  is  an  action  of  tort  for  interfering  with 
an  easement  which  ttie  plaintiff  claims  by  virtue 
of  the  ftdlowinff  words,  insorted  after  the  de- 
Miription  and  before  the  habendum  in  the  con- 
veyance to  him:  "Ajid  said  erantors  agree  that 
no  building  shall  be  erected  on  said  lot  next 
east  of  saM  granted  premises,  nearer  to  the 
west  line  of  said  lot  ttian  4  feet,  being  the  east 
line  of  the  premises  hereby  convey^."  The 
grantor  owned  Ibe  adjoining  land  referred  to 
and  subsequently  conveyed  it  to  the  defendant. 

There  is  no  doubt  that  an  easement  may  be 
created  by  words  sounding  in  covenant.  Bron- 
ton  V.  Coffin,  108  Mass.  175,  180. 

If  the  seeming  covenant  is  for  a  present  en- 
joyment of  a  nature  recognized  by  the  law  as 
capable  of  being  conveyra  and  made  an  ease- 
ment; capable,  that  is  to  say,  of  being  treated 
as  ajut  in  rem,  and  as  not  merely  the  subject 
of  a  petsonal  undertaking;  and  if  the  deed  cUs- 
cloaeathat  the  covenant  is  for  the  benefit  of  ad- 
joining land  conveyed  at  the  same  time, — the 
covenant  must  be  construed  as  a  grant,  and  in 
the  language  of  Plowden,  308,  "the  phrase  of 
speech  amounts  to  the  effect  to  rest  a  present 
property  in  you. "  An  easement  will  be  created 
and  attached  to  the  land  conveyed,  and  will 
pass  with  it  to  assigns,  whether  mentioned  in 
the  grant  or  not.  Jforenee  v.  Jamee,  140  Abus. 
188,  1  New  Eng.  Rep.  827. 

Of  course,  when  a  man  grants  such  an  in- 
terest out  of  a  fee  then  wbofiy  in  him,  it  is  un- 
necessary for  him  to  mention  his  own  assigns, 
or  even  his  heirs,  in  order  to  burden  the  lana  in 
their  hands,  nor  is  it  UMial  to  mention  them  in 
the  common  form  of  deed. 

In  tbe  case  at  bar  the  seeming  covenant  was 
not  that  tbe  grantors  would  not  erect  a  build- 
ing, but  that  no  building  should  be  erected 
witbin  4  feet  of  the  line.  Tbe  right  conferred 
upon  the  grantees  was  therefore  of  a  kind  re- 
cognized by  tbe  law  as  capable  of  being  made 
an  easement  within  reasonable  limits.  BrooJa 
v.  Bfe»mU»,  106  Mass.  81. 

We  think,  too,  that  the  right  must  be  taken 
to  have  been  conferred  for  the  benefit  of  the 
land  conveyed.  It  is  true  that  express  words 
to  that  effect  are  wantinir,  but  it  stands  to  rea- 
son that  there  can  have  Been  no  other  purpose. 
Peck  T.  Gonway,  119  Mass.  646;  DennU  v.  WU- 
eon,  107  Mass.  Sdl. 

We  are  therefore  of  opinion  that  the  word 
"agree"  must  be  read  asmeaning  "grant,"  and 
that  it  attached  an  easement  to  the  plabitlfl's 
land. 

Tbe  &ict  fliat  tbe  plaintiff's  grantor  did  not 
mention  the  incumbrance  in  her  subsequent 
deed  to  the  defendant  is  immaterial.  The  suc- 
cessive owners  of  tbe  servient  estate  could  not 
make  evidence  arainst  ttie  plaintiil  in  that  way. 
The  case  is  not  like  those  where  tbe  alleged 
dominant  estate  Is  conveyed  hut,  without  men- 
tion of  the  supposed  easement  Airier  v. 
Boardman.  16  Gray,  SSO. 

We  will  add,  in  order  completely  to  settle  the 
plaintiff's  rights,  that  although  "heirs"  are  not 
mentioned  fn  the  qiedal  clause,  and  altfaou^ 
183 


the  word  is  necessaiy  of  coarse  to  create  aD 
easement  in  fee  (.Bean  v.  Prewk,  140  Mass. 
329,  1  New  Eng.  Rep,  318,)  yet,  as  we  bavede- 
termined  that  the  right  conveyed  is  an  easement- 
and  pari  of  the  graot.  and  as  the  clause  convey- 
ing it  is  part  of  the  granting  part  of  the  deed, 
we  are  of  opinion  ll^t  it,  like  the  rest  of  the- 
description,  is  controlled  by  the  habendum,  and 
that  the  lii)^tati(Hi  than  of  a  fee,  gave  the  ^ain- 
dff  an  easement  in  fee. 

We  have  discussed  the  questiOD  which  the- 
parties  have  argued,  and  which  we  preaame 
the  report  was-  intended  to  present.  But 
there  is  another  ground  on  which  the  direc- 
tion of  a  verdict  for  the  defendant  must  he- 
sustained,  unless  the  omission  can  be  cured  in 
the  court  below.    Wett  v.  PUUt,  134  Mass.  SSL 

It  appears  that  the  defendant  did  not  erect  tbe 
privy  complained  of,  but  bought  the  land  with 
the  structure  standing  upon  It,  and  that  his. 
deed  gave  him  no  notice  of  the  servitude.  It 
does  not  appear  that  he  has  done  anything  ex- 
cept to  leave  the  structure  standing  where  be 
found  it.  Under  such  circumstances,  it  wav- 
neoessary  for  Oie  plaintiff  to  reouest  a  xemovil 
of  the  nuisance  bnore  he  conia  reoover  dam- 
ages of  the  defendant.  Penrvddock't  Oaee,  i- 
Co.  Rep.  100  fr;  MeDtmongh  v.  OtYman,  3  Alka 
364,  366;  Prentia  v.  Wood,  183  Mass.  486.  488; 
New  Salem  v.  Eagle  MiU  Oo.  188  Mass.  8. 

Judgment  on  the  wrdM. 


Eben  H.  ELDRIDGE 
«. 

John  M.  SMITH. 

1.  One  of  the  elements  of  a  mutual  aad 
open  account  is  a  matnal  agreement, 
express  or  implied,  that  the  f  tenia  of  tbe 
account  upon  the  one  side  and  the  otiier 
are  to  be  set  off  against  each  other,  sor 
that  the  balance  on  either  side  is  the- 
debt  between  the  parties. 

3.  The  mere  right  to  set  off  indepondoat 
debts,  under  our  statute,  is  not  sufficient 
to  create  a  mutual  open  account. 

8.  Althongh  one  owine  a  firm  may,  aJter 
the  death  of  one  of  the  two  member* 
of  tbe  firm,  in  an  action  on  tbe  debt  by 
the  survivor,  set  off  aeainst  it  a  clmim 
against  the  latter  indiTiduaUy,  this- 
does  not  aamke  the  respective  debts  <^ 
the  parties  parts  of  m,  mutual  and  vpmm. 
aceounti  and  any  subseqnent  dealmga 
between  the  two  cannot  operate  to  con- 
tinue the  partnership  account  aasaeh 
account  current,  ao  as  to  save  th» 
items  thereof  which  are  more  than  six 
years  old  from  the  operation  of  the 
Statute  of  Limitations. 

(Barnstable — Filed  FrtHnair  M.  MTJ 

APPEAL  by  defendant  from  a  judgment  oT 
the  Superior  Court  of  Barnstable  Ooob^ 
in  favor  of  plaintiff  in  an  acticm  upon  an  ac- 
count annexed.   Judgment  for  d^endant. 

Heard  in  the  superior  court,  before  Hwimi- 
son,  J.,  without  a  juiy^  who  fbund  Ux  ue 
plaintiff. 

The  &ctB  are  stated  in  the  opInioL. 
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Mr.  H.  M.  Kaowltoa,  for  defendant: 
Tbe  plaintUTs  account  is  deaiij  barred  un- 
less be  can  bring  bis  case  Attain  Uie  exception 
-of  Pub.  Stat.  chap.  197,  ^  8. 

Tbe  plaintiff,  conceding,  as  we  assume,  that 
neither  account  by  itself  is  a  mutual  account, 
-claims  that  the  two  together  constitute  a  mu- 
tual account  cuirent;  so  that  the  recent  charges 
-of  tbe  defendant  to  tbe  pbdntiff  save  the  wbole : 
and  80  a  state  of  focts  is  c<H)sUtnted  similar  to 
those  in  tbe  leading  case  of  Psnniman  v.  Botcfi, 
8  Het.  317,  in  which  tbe  statute  was  first  ex- 
amined. 

Tbe  defendant  submits  that  the  two  accounts 
are  not  mutual.  Mutual  debts  and  mutual  ac- 
oounts  are  very  different.  The  latter  can  only 
-«xiBt  when  the  parties  trusted  each  other.  The 
Tigbi  <rf  setoff  u  no.tesL  There  must  be  mu- 
tual dealings  between  the  parties, 

Parker  v.  Swartg,  186  Mass.  80;  Safford  v. 
Barney.  121  Mass.  800;  Gordon  v.  Lnoi$,  2 
.Sumn.  143, 151;  Greene  v.  Darling  5  Mason, 
201.FOXV.  ^Yftb,  6How.(Mi8a.)846;  Ang.  Lim. 
chap.  14,8  6;  Wat  Set-off,  17S,  note;  Taleott  v. 
Smith,  8  New  Eng.  Rep.  123. 

It  makes  no  dimrence  that  tbe  pldntiff  has 
become  the  owner  of  the  debt  arising  from  the 
noopayment  of  tbe  account.  He  is  not  tbe 
accounting  party;  be  succeeds  to  the  account- 
ing party.  The  plaintiff  relies  upon  HoUrrook 
V.  fMckey,  13  Met.  183,  and  Bmh  v.  Clark,  127 
Mass.  Ill;  but  defendant  has  no  contention 
with  the  doctrine  of  those  cases.  If  the  firm 
-account  has  been  stated  betwerai  tbe  plaintiff 
■and  defendant,  the  amount  found  due  thereon 
might  indeed  have  been  considered  as  the  first 
item  for  a  mutual  account  between  them. 

Aug.  Lim.  chap.  14,  g  8,  and  cases  cited; 
Craneh  v.  Kirtman,  Peake,  N.  P.  Cas.  164. 

Mmr$.  J.  W.  ft  T.  C.  Dajr,  for  plaintiff: 

If  the  accounts  of  plaintiff  and  defendant 
-were,  at  the  time  of  bringing  of  plaintiff's  suit, 
mutual  accounts,  tbe  Statute  of  limitations 
cannot  be  pleaded. 

See  Pub.  Stat.  chap.  197,  §  8. 

Said  accounts  were  mutual  accounts  at  the 
time  of  the  bringingof  said  action,  and  the  plain- 
tiff's account  was  due  bim  in  'his  own  rigbt. 

See  HoOmwk  v.  Lackey,  18  Met  188;  Bu»h  v. 
Clark,  127 Mass.  lll;iVnnffflan  v.  iZ^tol.S  Met. 
322,338. 

Suppose  the  defendant  in  this  suit  bad 
brought  an  action  against  tbe  plaintiff  for  ser- 
Tices  rendered,  as  claimed  in  bis  declaration 
in  set-off,  could  it  be  argued  that  tbe  plaintiff 
could  not  set  off  a  claim  against  the  delmdant 
which  belonged  to  tbe  plaintiff  as  surviving 
partner? 

^pper  v.  ^idttone,  5  T.  R.  498;  Penniman 
V.  Boleh,  8  Met  216. 

Morton*  CSt.  J.,  delivered  tbe  opinion  of 
tbe  court: 

Tbe  plaintiff  sues,  as  tbe  surviving  partner 
of  the  late  firm  of  W.  &  E.  H.  Eldric^,  upon 
an  account  due  to  that  firm.  The  items  of  the 
accounts  are  mostly  for  the  hire  and  keeping 
of  horses,  the  first  one  being  in  November, 
1854,  and  tbe  last  one  !n  December,  1872.  The 
-defendant  in  his  answer  sets  up  the  Statute  of 
Limitations,  and  be  also  filed  an  account  in  set- 
oB  for  medical  services  and  medicines  for- 
:3  Uabb.. 
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niabed  tbe  plaintiff  from  February,  1874,  to  May,  « 
]883.  The  plaintiff's  partner  died  in  Jannanr, 
1872.  The  writ  U  dated  December  S8,  im. 
It  is  obvious  that  all  the  items  in  the  plaintiff's 
account  are  barred  by  tbe  Statute  of  Limita- 
tions unless  he  can  bring  himself  within  one  of 
its  exceptiona  He  contends  that  the  account 
be  sues  on  and  tbe  defendant's  account  in  set- 
off are  parts  of  a  mutual  and  open  account 
current,  and  relies  upon  tbe  statute  which  pro- 
vides that,  "in  an  action  of  contract  brought 
to  recover  the  balance  due  upon  a  mutual  and 
open  account  current,  the  cause  of  action  shall 
be  deemed  to  have  accrued  at  tbe  time  of  tbe 
last  item  proved  in  tbe  account."  Pub.  Stat, 
chap.  197,  %  8.  ' 

In  Penniman  v.  Botch,  3  Met.  216,  which  is 
tbe  leading  case  upon  the  expodtion  of  the 
statute,  the  plaintiff  sued  upon  an  account 
made  up  of  charges  of  market  provisions,  a  few 
of  tbe  last  items  of  which  were  within  six  years 
before  the  date  of  the  writ.  It  appeared  that 
tbe  defendant,  more  than  six  years  before  the  * 
date' of  the  writ,  delivered  to  Uie  plaintiffs,  on 
account,  a  calf,  and  the  court  held  that  this 
diowed  that  there  was  an  oi>en  and  mutual  ac- 
count between  tbe  parties,  and  that  the  Statute 
of  Limitations  did  not  begin  to  run  against  any 
items  of  tbe  account  untiFthe  last  item  on  tbe 
debit  side.  The  reason  given  is  that  "it  was 
an  article  of  merchandise  delivered  by  tbe  de- 
fendant to  tbe  plaintiff,  in  the  ordinary  course 
of  business,  either  at  an  agreed  price  or  upon 
an  implied  prtnnise  of  tbe  plaint  to  allow  its 
value  in  account"  A  dmilar  point  was  de- 
cided in  Saffifrd  T.  Barney.  131  Mass.  800. 

Tbe  court  says,  that  in  order  to  prove  a  mu- 
tual and  open  account  current,  "it  is  sufficient 
to  prove  mutual  dealings  between  the  paities 
consisting  of  sales  made  or  services  performed 
by  each  party  to  or  for  tbe  other,  creating  mu- 
tual debts,  and  which  by  mutual  agreement  are 
to  be  set  off  against  one  another."  Both  of 
these  cases  make  one  of  the  elements  of  a  mu- 
tual and  open  account  to  be  that  there  must  be 
a  mutual  agreement,  expre^  or  implied,  that 
the  items  of  the  account  upon  tbe  one  side  aod 
the  other  ore  to  be  set  against  each  other.  In 
other  words,  there  must  be  one  account  upon 
which  the  items  on  either  side  belcmg.  and  upon 
which  they  operate  to  extinguish  each  ouier 
pro  tanto,  so  that  the  balance  on  either  side  is 
tbe  debt  between  the  parties.  It  is  quite  clear 
that  the  me/e  right  to  set  off  independent  debtH, 
under  our  statute,  is  not  sufficient  to  create  n 
mutual  open  account.  For  instance,  in  this 
suit  upon  the  plaintiff's  account,  the  defendant 
might  have  tli«  right  to  set  off  a  promissory 
noteof  the  plaintiff,  which  the  defendant  holdn 
as  indorsee  from  the  paTee.  But  it  cannot  be 
for  a  moment  contended  that  this  would  make 
the  plaintiff's  account  a  mutual  and  open  ac- 
count. It  is  not  enough  that  there  should  be 
mutual  debts,  but  they  must,  by  agreement  nf 
the  parties,  be  parts  ofoneaccount,  upon  which 
tbey  would  apply  to  and  satisfy  each  other, 
pro  ianto. 

In  tbe  case  at  bar,  upon  the  death  of  bis  part- 
ner, the  plaintiff  became  the  legal  owner  of  the 
assets  of  the  firm.  He  could  collect  the  ac- 
counts, by  suits  in  his  own  name,  and  in  such 
suits  the  defendant  could  set  off  any  debt 
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which  iB  witfahi  the  Statute  of  8et-<^,  although 
contracted  by  the  plaanUfl  individuaUy .  Hoi- 
brook  V.  Lackey,  13  Met.  183. 

This  shows  that  at  the  time  this  suit  was 
brought,  except  for  the  Statute  of  Limitations, 
there  were  mutual  debts  between  the  parties, 
one  of  which  could  be  set  off  against  the  other. 
But  this  does  not  make  the  respective  debts  of 
the  parties  parts  of  one  mutual  and  open  ac- 
count current.  The  debts  and  credits  are  not 
mutual.  The  debt  of  the  defendant  is  to  the 
firm;  bis  subsequent  credit  was  given  to  the 
plaintiff  indiridually. 

The  death  of  the  partner  closed  the  account 
with  the  drm,  not  in  the  sense  that  it  became 
an  account  stated,  upon  wbiclh  a  new  cause  of 
action  arose,  but  It  tominated  the  dealings  be- 
tween the  defendant  and  the  6nii.  Any  sub- 
sequent dealings  of  the  dtfendant  with  the 
suirriving  partner  are  dealings  between  differ- 
ent parties,  which  do  not  naturally  belong  to 
and  form  part  of  the  account  of  the  firm.  They 
cannot  operate  to  continue  the  partnerahip  ac- 
count as  a  mutual  and  open  account  current, 
unless  there  is  some  agreement  that  the  charges 
of  the  defendant  shall  be  applied  to  and  be  a 
part  of  that  account.  Whether  such  an  agree- 
ment would  operate  to  start  a  new  mutual  ac- 
count current,  commencing  with  the  balance 
due  the  plaintiff  as  Burviving  partner,  we  need 
not  deciae,  for  no  such  agreement  is  shown  in 
tUa  case;  and  we  ve  of  c^iniini  that  the  ac- 
count of  the  plaintiff  is  not  brought  within  the 
exception  of  the  statute,  and  is  therefore  barred 
by  lapse  of  time.  Applying  the  same  rules  to 
Uie  defendant's  claim  m  setoff,  as  to  which  be 
is  an  actor  in  the  same  condition  as  If  he  had 
brought  a  separate  suit.  It  necessarilv  follows 
that  all  the  items  of  bis  account  which  accrued 
more  than  six  years  before  this  action  was  com- 
menced are  barred  by  the  Statute  of  Umlta- 
tlnns,  and  that  he  is  entitled  to  judgment  for 
such  as  are  within  the  six  years. 

Judgment  far  dtfmdcmt  aeeardinglif. 


MERCHANTS  NATIONAL  BANK 
o. 

Daniel  E.  HOUTTON  et  al. 

1.  An  appeal  to  the  full  court  lies  from 
the  c»raer  of  a  single  j  ustice,  vetoing  to 
frama  iasaaa  for  a  jury.  In  an  equity 
ease. 

2.  The  praetie«  has  been  to  order  ismiea 

to  be  framed  upon  defendants'  applica- 
tion, when  the  right  sought  to  be  en- 
forced in  eqaity  is  essentially  a  common- 
law  right,  and  the  facts  in  dispute  are 
such  as  were  tried  by  jury  according  to 
the  use  and  practice  at  and  before  the 
adoption  of  the  Constitution. 
8.  In  an  action  to  aet  aside  a  compromise 
of  a  debt,  obtained  by  fraud  and  misrep- 
resentation, and  to  reach  property  con- 
veyed in  fraud  of  creditors,  issues  should 
be  framed  for  a  jury  to  try  the  qaes- 
tlons  of  fraud  and  misrepreseata- 
tion. 


IM 
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APPEAL  by  defoidants  frnn  aa  orderirf  tb» 
Superior  Courtof  Essex  Coonty  ovaiitiii^ 
a  motion  to  frame  issues  to  be  tried  by  a 
jury  upon  the  questions  of  fraud,  coocealnoent, 
or  misrepresentation  of  material  facts  in  pro- 
curing a  certain  release,  or  whether  there  was 
any  pr^eraice  of  creditors  nnder  a  ocHopima* 
ise.  OrOergranM. 
The  case  is  sufflcientlv  stated  in  the  opinitm. 
Mr.  E.  T.  Barley,  for  defendants: 

1.  The  fundamentel  question  of  fact  in  tbia 
case  is  one  of  fraud. 

Upon  the  same  day  the  replication  was  filed, 
defendants  filed  a  claim  for  a  trial  bv  jury. 
Subsequentlv  an  amended  answer  was  fliea  and 
allowed,  and  on  same  day  another  claim  for  a 
trial  by  jvcrj  was  filed. 

If  Pub.  Stat.  chap.  167,  g  69,  applies  toa  ease 
In  equity,  then  it  is  submitted  that  defendanta 
bring  themselves  within  its  provisions. 

8w  Rule  86  In  Chancery. 

2.  The  defendant  Mouiton  claims  Uie  consti- 
tutional right  to  a  trial  by  Jury  upon  the  qoea- 
tions  of  fraud.  One  of  the  dreditora  of  Little 
&  Mouiton  seeks  by  this  bill  to  enforce  payuMBt. 
of  an  unpaid  balance  of  a  promiasory  ooCe. 
"The  rights  sou^t  to  be  determined  and  en- 
forced are  essentially  legal,  as  distinguislMd 
from  equitable,  rights." 

pMoert  V.  Rai/tnond,  137  Haas.  486;  HarrU^ 
V.  Maekintoalt,  183  Mass.  338.  See  Aldrich. 
Eq.  PI.  pp.  166-165,  where  the  caws  are  ool- 
Uted. 

8.  If  defendants'  claim  to  a  trial  by  jury,  a 
debito  jrtatitia,  cannnot  be  maintained,  then 
they  appeal  to  the  discretion  of  the  fall  court. 

3totMrit^  Iron  Go,  t.  ffudwn  /fvs  Oo.  lOt 
Mass.  46. 

Mr.  Heni7  G.  Nichols,  for  plaintiff: 

The  defendants  are  not  entitled  to  a  trial  by 
jury  a<)  a  matter  of  ri^t.  We  suppose  it  is 
established  as  a  rule  of  chancery,  on  a  hearing; 
an  issue  to  try  a  matter  of  fact  will  be  raderad 
or  not  accoroing  to  the  sound  judicial  discre- 
tion of  the  court. 

Ward  V.  Bill,  4  Gray.  696. 

An  order  granting  or  refusing  such  a  trial  ia 
not  a  ruling  upon  a  matter  ol  law,  bat  depends 
upon  the  discTetion  of  the  judge  in  each  case. 

Gray,  Ch.  J. ,  in  Datia  y.  Davis,  128  Man.  8»1. 
694;  Am*  r.  New  Eng.  Mut.  In*.  Co.  ISO  Mass. 
118;  Brvoki  V.  TarbeU.  108  Mass.  497. 

The  case  of  Pmoert  v.  Baj/mond,  137  Masa. 
483,  does  not  in  any  way  conflict  with  the 
former  decisions  of  this  court,  and  is  distin- 
guishable from  the  case  at  bar.  The  court,  in 
that  case,  says:  "This  is  a  suit  unknown  to 
general  equity  jurisprudence.  *  *  *  Beforn- 
Uie  Stat,  of  1875,  chap.  886.  the  courae  of  1»I 
procedure  was  well  known.  The  Stat  of  1875, 
chap.  236,  has  given  an  additional  mode  of 
procedure  in  equity." 

In  other  words,  the  court  in  that  case  aimpfy 
decided  that  a  plaintiff  could  not  deprive  a  de- 
fendant of  his  right  to  a  trial  by  jury,  by  adopt- 
ing a  statutory  mode  of  proceedmg  in  equity  to 
try  a  question  which  hsd  ^ways,  prior  to  the- 
statute,  been  tried  at  law;  or,  more  briefly  still, 
that  the  case  before  them  was  not  witmn  the 
exception  of  the  Constitution  (Art.  16),  which 
excepts  controversies  concerning  property  "  in 
which  it  has  heretofore  been  other  ways  used 
and  practiced." 
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See  Chaftet  After  Bri^  t.  Warren  Bridge. 
7  Pick.  865  et  »eg.;  StodAridge  Iron  Co.  v.  Hud- 
atm  Iron  Co.  103  Mass.  45. 

The  present  bill  is  brought  for  the  purpose  of 
Betting  aside  a  compromise  with  creditors,on  the 
grounds  of  concealment  of  property  by  the 
debtors,  and  fraudulent  prefetence  bv  them  of 
certain  creditors.  It  is  brought  in  benalf  of  the 
plaintiff  and  all  other  creditors  who  care  to 
and  Is  peculiarlj  within  the  class  of  cases  which 
have  from  eaniest  times  been  recognized  as 
within  equity  jurisdiction. 

2  Story,  £q.  Jurisp.  §  878  «f  toq.;  Pub.  Stat, 
cjiap.  161. 

The  court  will  not  interfere  with  the  exercise 
of  his  discretion  by  the  single  Justice,  unless  it 
clearly  appears  that  be  was  wrong. 

Rutton  T.  Tebtn,  L.  B.  10  Cfa.  IMt.  508; 
BmndeU  t.  Birmir^^m  SanOieaU  L.  R  8  Ch. 
Div.  137. 

Morton.  Ck.  J.,  delivered  the  opinion  of 
the  court: 

It  is  well  settled  that  an  appeal  to  the  full 
court  lies  from  the  order  of  a  dngle  justice,  re- 
fusing to  frame  issues  to  a  juiy,  in  an  equity 
case,  upon  the  application  of  one  of  the  parties 
StoddfTidge  Iron  Co.  v.  Hudson  Iron  Co.  103 
Haas.  46;  Harrit  v.  Maekintoah,  183  iMass.  328. 

The  practice  of  this  court  has  been  general 
to  order  issues  to  be  framed  upon  the  applica- 
tion of  the  defendant,  when  the  right  sought  to 
be  enforced  by  a  proceeding  in  equity  is  es- 
sentially a  common>law  right,  and  where  the 
facts  in  dispute  are  such  as  were  tried  by  jury 
according  to  the  use  and  practice  at  the  time  of 
and  before  the  adoption  of  the  Constitution. 
It  is  deemed  that  this  course  best  observes  the 

Sirit  of  the  fifteenth  article  of  the  Bill  of 
ffhts.  Thus  in  FranMin  v.  Greene,  3  Allen, 
620,  the  question  whether  a  note  and  mor^^ 
were  obtained  by  fraud  and  mlsrepresentwon 
was  submitted  to  a  jury  upon  issues  framed  by 
the  court.  In  StocJdrridge  Iron  Co.  v.  Hudton 
Iron  Go.  «u^a,in  which  tbe  defendant  brought  a 
cross-bill  to  reform  the  contract  upon  which 
the  plaintiff's  bill  was  founded,  the  court  or- 
dered an  issue  to  be  framed  upon  the  question 
whether  an  important  clause  was  left  out  of 
the  contract  by  a  mutual  mistake  of  the  parties 
in  drafting  it.    8.  G.  107  Mass.  390. 

In  Harrie  v.  Afaekintoth,  133  Mass.  228,  which 
was  a  bill  to  restrain  the  defendant  from  carry- 
ing on  his  mill  so  as  to  pollute  the  waters  of 
the  stream,  in  which  the  answer  of  tbe  defend- 
ant denied  that  the  stream  was  polluted,  and 
set  up  a  prescriptive  right  to  use  tbe  stream  ba 
be  was  using  it,  it  was  held  that  these  issues  of 
fact  were  proper  for  and  ^ould  be  submitted 
to  a  jury. 

In  Ivwera  v.  Raymoiul,  187  Mass.  488,  the 
bill  was  brought  to  reach  and  apply  in  payment 
of  the  plaintiff's  debt,  due  by  the  detendants 
Baymond,  property  alleged  to  bave  been 
fraudulently  conveyed  to  the  defendant  Sal- 
mon. The  Raymonds  denied  thatany  debt  was 
due,  and  it  was  held  that  upon  this  issue  they 
had  the  constitutional  right  to  a  trial  by  jury. 
It  was  also  held  that,  in  the  discretion  of  the 
court,  tbe  defendant  Salmon  should  have  issues 
framed  for  tbe  jury  upon  the  question  whether 
tbe  property  of  the  Raymonds  had  been  con- 
veyed to  her  in  fraud  of  their  credilcna. 
a  Hasb. 


OF  SOHBBVILLB.  78IK 

We  think  these  cases  are  deddre  of  the  caso 

at  bar. 

The  plaintiff  in  this  suit  seeks  to  set  aside  a. 
compromise  made  by  tbe  principal  defendant 
with  his  creditors,  upon  the  ground  that  tbe 
assent  to  the  compromise  was  obtained  by 
fraudulent  misrepresentations  and  concealment 
of  property  by  the  defendant,  and  that  he  un- 
lawfully preferred  some  of  tbe  creditors  who 
were  parties  to  tbe  compromise.  It  is,  in  sub« 
stance,  a  suit  to  recover  the  balance  of  its  debt. 
It  has  resorted  to  equity,  and  made  the  defend-- 
ants  Carlton  and  Chaplin  parties,  in  order  to 
make  an  equitable  attachment  of  property  in 
their  hands,  alleged  to  have  been  conveyed  to 
them  by  the  defendant  Moulton  in  fraud  ot  bis. 
creditors.   Pub.  SUt.  chap.  157,  §  8. 

But  for  this  purpose,  the  proper  remedy  of 
the  plaintiff  would  be  a  suit  at  common  law  to 
recover  the  balance  of  its  note,  in  which  the- 
same  questions  of  fraudulent  misrepresenta- 
tions and  fraudulent  preferences  would  bo 
raised,  and  in  which  the  defendants  would  have-, 
the  right  to  a  trial  by  jur^  upon  these  ques-^ 
tions.  The  case  of  the  uaintiff  is  substantially 
a  conunon-law  case.  The  statute  gives  it  a. 
right  to  proceed  in  equity,  but,  by  adopting  this 
procedure  for  the  purpose  of  obtaining  an 
equitable  attachment  of  property  which  it  could 
not  reach  at  law,  it  ought  not  to  deprive  the 
defendants  of  their  right  of  trial  by  jury:  The 
issues  raised  of  fraudulent  mlsrepresentationa 
and  fifeudulent  preferences  can  he  as  well  tried 
by  a  jury  as  by  tbe  court,  and  are  such  as  are, 
accordingtoour  useand  practice,  highly  proper 
for  the  consideration  of  a  jury. 

The  defendant  Moulton,  in  tbe  court  below, 
soon  after  the  cause  was  at  issue,  claimed  a 
trial  by  j<jry.  He  has  not  waived  his  rights. 
On  the  same  d^  be  moved  that  "  the  court 
frame  issues,  to  be  tried  by  a  Jury  In  said  cause, 
upon  the  questions  whether  tnere  was  any 
fraud,  concealment,  or  misrepresentation  of 
material  facts  on  Uie  part  of  the  defendant 
Moulton  and  bis  joint  debtor  Little,  or  either 
of  them,  in  procuring  the  release  given  by 
plaintiff,  and  whether  there  was  any  fraudulent 
preference  of  creditors  under  tbe  compromise." 

Without  discussing  the  ground  taken  bji  the 
defendant  that  in  every  case  in  equity  the  de- 
fendant bas  tbe  constitutional  right  to  a  trial 
by  jury  if  be  demand  it,  a  majority  of  the 
court  is  of  opinioD  that  in  this  case,  in  tbe  ex- 
ercise of  a  just  discretion,  the  court  should 
frame  tbe  issue  for  a  Jury  as  moved  for  by  the 
defendant. 

OrdM*  aeeordingljf. 


Frederick  F.  AYBR  et  at. 

V. 

MAYOR  and  Aldermen  of  tbe  City  OF 
80MERVILLE. 

1.  There  is  no  statutory  definition  of  what, 
in  respect  to  length  or  position,  shall 
constitute  a  distinct  common  sewer. 

2.  The  statutes  contemplate  that  connect- 
ing* sewers*  forming  a  continuous  line, 
shall  be  deemed  to  be  a  ^agle  commoa 
sewer* 
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8.  Where  a  eoaunon  Mwer  fs  intended 
also  as  a  benefit  to  the  abutting  lands, 
no  part  of  tbe  cost  of  it  need  be  as- 
Mssed  npoB  the  owners  of  lands 
Mlong  the  line  of  tribatory  Mwars. 

(Suffolk  Filed  Pobruary  St.  1887.) 

CASB  reserved.  Petition  ditmttted. 
PetitioD  for  a  writ  of  ctrtioran  to  review 
an  assessroent  for  seweis  and  to  quash  the 
same.  The  petitioners  are  the  trustees  of  tlie 
estate  of  James  C.  Ayer,  owning  hind  nbutting 
on  Cedar  Street  in  the  city  of  Somerville.  Tbe 
case  came  on  for  hearing  in  tbe  supreme  court, 
btefrare  Gardner,  J.,  who  reserved  it  for  tbe 
consideration  of  tbe  fall  court,  upon  tbe  amend- 
ed petition,  answer,  and  return  of  the  defend- 
ants. 

The  material  facts  appear  from  the  opinion. 

Mr.  L.  H.  Babcock,  for  petitioners. 

Mr.  Samuel  C.  Darling*,  for  respondents. 

C.  Allen.  </.,  delivered  the  opinion  of  the 
court: 

Tbe  prindpal  reason  assigned  by  tbe  i>eti- 
ttonerd  for  quoahin?  tbe  assessment  is  that  the 
persons  benellted  Dy  the  CJlyde  Street  sewer 
and  the  Murdoch  Street  sewer  were  not  assessed 
for  any  part  of  the  cost  of  tbe  sewer  in  Cedar 
ami  Motriaon  streets.  Tbo  board  of  mayor 
and  aldermen  treated  each  of  these  as  separate 
common  sewers,  and  made  separate  assess- 
ments for  the  cost  of  each,  includinj;  therein 
only  tbe  abuttine  owners  on  the  line  of  each 
sewer.  The  pentioners  do  not,  indeed,  con- 
tend lhat  it  was  erroneous  to  treat  these  as 
separate  common  sewers.  There  is  no  statu- 
tory definition  of  what,  in  respect  to  length 
or  position,  shall  constitute  a  distinct  common 
sewer;  but  jf.  is  obvious  that  the  statutes  do 
contemplate  that  connecting  sewers,  forming  a 
continuous  line,  shall  be  deemed  to  be  a  single 
common  sewer.  In  the  present  case,  it  is  suf- 
ficient to  say  tliat  the  municipal  authorities  di- 
vided the  sewers  in  the  manner  above  men- 
tioned: that  the  petitioners  raise  do  question 
that.,tbis  was  a  proper  mode  of  proceeding; 
and*lhat  we  see  no  occasion  to  quesUon  its  pro- 
IHriety. 

But  the  petitioners  contend  that  the  sewer 
on  Cedar  and  Morrison  streets  was  a  discharg- 
ing sewer  for  those  in  Clyde  and  Murdoch 
streets,  and  that  as  such,  the  charge  of  making 
it  must  be  assessed  proportionally  upon  those 
who  received  benefit  from  those  sewers,  by  vir- 
tue of  tbe  provisions  of  Pub.  Stat.  chap.  SO, 
g  4,  which  die  as  follows:  "  Every  person  who 
enters  bis  particular  drain  into  such  main  drain 
or  common  sewer,  or  who,  by  mote  remote 
means,  receives  benefit  therebr  for  draining  his 
cellar  or  lands,  shall  pay  to  toe  city  or  town  a 
proportional  part  of  Ihe  charge  of  making  and 
repairing  tbe  same  [and  of  the  charge,  not  al- 
ready ass^scd,  of  making  and  repairing  other 
main  drains  and  common  sewers  through  which 
the  same  discharges],  to  be  ascertained,  assessed, 
and  certified  by  the  mayor  and  aldermen  or 
selectmen;  and  notice  thereof  shall  be  given  to 
tbe  party  to  be  charged,  or  to  his  tenant  or 
lessee." 

This  presents  the  question,  What  is  the 
meaning  of  tbe  words  "  uidof  the  charge,  not 
196 


alreadv  assessed,  of  making  and  repairing  other 
main  arains  and  common  sewers, through  which 
the  same  discharges  7" 

In  determining  this  question,  some  l^bt  is 
obtained  from  looking  at  the  history  of  the  re- 
cent le^slation  upon  the  subject.  The  basis  of 
the  existing  statute  is  found  in  Stat.  1841. 
chap.  115,  which  provided,  in  g  8,  that  every 
prsoo  who  might  tbneafter  enter  bis  porticn- 
lar  drain  into  anv  main  dr^n  or  common  sew- 
er, constructed  by  the  municipal  authorities, 
or  who,  by  any  more  remote  means,  should  re- 
ceive any  benefit  thereby  for  draining  his  cellar 
or  land,  should  pay  to  the  town  or  city  a  pn>- 
portional  part  of  the  charge  of  making  and  re- 
iring  such  main  drain  or  common  sewer,  to 
ascertained  and  assessed  by  tbe  municipal 
authorities.  Section  9  provided  tbat  towns 
and  cities  might  be  charged  wltb  a  part  of  the 
expense  of  such  drains  or  sewers. 

In  Wright  v.  Boiton.  9  Cush.  333,  239,  it  wm 
said  tbat  "  the  proportion  intended  by  the  stat- 
ute is  the  proportion  among  the  lots;  and  a  tax 
laid  upon  them  is  to  be  made  in  proportion  to 
thrir  value."  Tbe  above  sections  were,  in 
substance,  re-enacted  in  Gen.  Stat.  chap.  48, 
g§  4,  7.  Then  followed  Stat.  H?78.  chap.  S3S. 
S  1,  by  which  Gen.  Stat.  chap.  48.  S  4.  was 
amended,  by  inserting  the  words,  above  quoted, 
upon  which  the  question  in  the  present  case 
arises,  requiring  every  person  who  enters  his 
particniar  drain  into  the  common  sewer,  or  who, 
by  more  remotemesns,  receives  b«ieflt  tberel^ 
for  draining  his  cellar  or  land,  not  only  to  pay 
to  the  city  or  town  a  proportional  part  of  tM 
charge  of  making  and  repairing  tbe  same,  but 
also  "  if  the  charge,  not  already  a.ssessed,  of 
making  and  repairing  other  main  drains  and 
common  sewers,  through  which  ihe  same  dis- 
charges." Gen.  Stat.  chap.  4ti,  §  4,  as  thus 
amended,  was  re-enacted  in  Pub.  Stat  chap. 
60,  g  4,  and  the  provision  for  charging  a  part 
of  the  expense  upon  the  city  or  town  is  con- 
tained in  g  11. 

In  view  of  the  great  extent  and  complexity 
of  the  systems  of  sewerage,  which  in  1^8  had 
become  usual  in  various  cities  and  towns  of  this 
Commonwealth,  by  which  many  tributary  com- 
mon sewers  entoed  and  were  discharged 
through  other  and  successive  common  sewers, 
until  the  final  outlet  was  reached,  it  would  ob- 
viously lend  to  great  practical  inconvenience, 
and  often  to  unjust  results,  to  make  it  impera- 
tive upon  every  city  or  town,  in  all  cases,  when- 
ever a  common  sewer  should  be  built  or  re- 
paired, to  assess  such  part  of  tbe  chai^orcort 
thereof  as  should  not  be  assumed  by  the  pub- 
lic, proportionally  upon  all  the  abutting  own- 
ers ,iIong  tbe  lines  of  all  tributaiy  common 
sewers,  near  or  remote,  in  proportion  to  the 
value  of  their  lots.  While  in  some  cases  it 
might  be  just  and  reasonabte  to  require  owners 
of  lands  upon  upper  or  tributary  sewers  to  con- 
tribute something  towards  the  cost  of  making 
and  maintaiaing  a  lower  sewer,  used  as  a  means 
of  discharge  for  tbe  upper  one,  yet,  in  laying 
down  a  rule  of  universal  application,  it  is  ap- 
parent that  such  a  requirement  would  lead  to 
consequences  which  it  can  hardly  be  supposed 
tliat  the  Legislature  intended;  especially  when 
it  is  borne  in  mind  tbat  ample  provi^on  Is  made 
for  assessing  upon  the  ci^  or  town  at  large  anj 
part  of  the  expense.   It  would  pnt  an  undue 
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burden  upon  the  owners  of  the  remoter  lots, 
ud  tend  to  discourage  enterprise  and  improve- 
ments. The  practical  objectionB  to  such  a  con- 
stmction  are  so  j^reat  that  it  seems  to  us  that  a 
much  more  limited  scope  should  be  given  to 
these  additional  words.  It  is  not  necessary  at 
this  time  to  detennine  whether  the  words, 
"other  main  drains  and  common  sewers 
tbrou^  which  the  same  discharges,"  should 
be  held  to  include  only  such  other  drains  and 
Kwm  as  direct^  and  without  any  intermedi- 
Ble  connection  recdve  the  discharge  from  the 
Kwer  upon  the  line  of  which  the  person  to  he 
lasesBed  might  own  land.  But  we  are  brought 
to  the  conclusion  that  the  other  drains  and  sew- 
ers referred  to  are  such  as  are  used  merely  as 
u  outlet  or  means  of  discharge;  and  that 
where,  as  in  the  present  case,  a  common  sewer 
b  intended  also  as  a  benefit  to  the  abutting 
lands,  no  part  of  the  cost  of  it  need  be  assessed 
npw  the  owners  of  l^nds  along  the  line  of  trib- 
ntoiy  sewera.  The  petitioners  contend  that  the 
municipal  authorities  have  declared  by  their 
records  that  the  common  sewer  through  Cedar 
and  Morrison  streets  was  intended  as  an  out- 
let for  those  on  Murdoch  and  Clyde  streets, 
and  that  th^  cannot  now  be  allowed  to  contra- 
dict tfaefr  own  records  and  assert  the  contrary. 
It  is  no  doubt  true  that  it  was  intended  to  serve 
a  purpose  as  an  outlet  for  tbe  upper  sewers, 
but  we  find  nothing  in  the  record  showing  that 
such  was  its  sole  purpose.  And  it  does  not  fol- 
low, and  indeed  tbe  petitioners  do  not  aver, 
that  tbe  lands  on  Cedar  and  Morrison  streets 
would  not  be  benefited  by  its  construction. 
Tram  an  Inspection  of  the  record,  it  is  obvious 
Out  the  lower  sewer  was  designed  not  only  to 
■erve  as  a  discharge  for  the  npper  sewers,  but 
also  to  benefit  the  abutting  owners  upon  it. 
PMtion  dimimd. 


Hannah  E.  SPAULDINO 
■  V. 

Benjamin  B.  NOUBSB. 

1.  Tbe  I<efl^ala,tiire  has  the  right  to  cnre 
tedinieal  defects  and  informalities 
which  do  not  affect  vested  rights. 

3.  The  he»Unf  statute  must  in  all  cases 
be  confined  to  making  valid  acts  which 
the  Lenalatore  might  previously  have 
authorized. 

S.  The  act  of  the  Legislature  in  raMXyiaa 
an  act  done  by  a  town  or  corporation  u 
•qnivmlant  to  oriafinmX  antnority  and 
cores  all  defects  of  form  and  irre^Iarity. 

4.  The  Lefcislatare  may  rsmedy  a  technical 
deliftet  in  the  manner  of  altering*  a 
way  by  a  town. 

(Worcester  Filed  Pebniarr  28.  1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Worcester  County 
in  favor  of  plaintiff  in  an  action  of  trespass  on 
laodsu  Afsrmed. 

The  case  was  heard  In  the  court  below,  be- 
fore Knowlton,  on  an  agreed  state  of  facts, 
tbe  substance  of  which  appears  from  the  opin- 
ioD.  The  court  found  for  the  plaintiff,  and  the 
defoidant  appealed. 
2  Hass.  k.  e.  b.,  t.  m. 


Mr.  W.  T.  Forbes,  for  defendant: 
The  changes  voted  by  the  town  were  an  alter- 
ation and  not  a  discon^naoce,  hence  chap.  314 
of  the  Acts  of  1876. 

The  selectmen  alone  could  determine  the  ex- 
pediency of  altering  a  town  way. 
Rev.  Stat.  chap.  24,  |  66. 
There  was  no  notice  m  the  warrant  of  any 
proposed  alteration  in  the  wa^;  and  the  action 
of  those  present  was  not  bmding  on  absent 
voters  of  the  town.  The  first  legal  municipal 
act  of  the  town  was  to  approve  the  passage  of 
an  Act  attempting  to  g^ve  validity  to  theilleKal 
vote  of  those  present  at  the  meeting  in  1856. 
By  chap.  234  of  the  Acts  of  1876,  the  Legislature 
attempted  to  confirm  the  illegal  vote  of  the 
town  in  1856,  and  in  tbe  same  Act  to  lay  out  a 
way  1^  rods  wide.  The  town  might  have  dis- 
continued the  way  altogether  for  the  whole  or 
any  part  of  its  length,  a^d  those  damaged  could 
have  enforced  their  claims  for  compensation  at 
any  time  within  one  year. 
Rev.  Stat.  chap.  24,  68,  70,  76. 
Persons  damaged  by  the  proposed  change 
could  not  have  recovered  damages  within  one 
year  from  the  vote  of  1866,  as  that  vote  was  il- 
legal and  of  no  effect.  They  could  not  recover 
damages  after  the  confirming  Act  of  1875,  for 
the  time  limited  under  the  general  law  had  ex- 
pired. No  provision  exist^  for  tbe  recovery 
of  damages  arising  from  a  legislative  altera- 
tion of  a  way,  and  none  was  provided  In  that 
Act. 

In  1856  the  road  in  question  was  laid  out  2 
rods  in  width  as  a  to#n  way. 

Persons  sustaining  damages  were  entitled  to 
compensation,  under  Rev.  Stat.  chap.  24,  g  68. 

In  estimating  the  damage  sustained,  the  di- 
rect and  speciu  benefits  of  the  particular  kind 
of  way  laid  out  must  be  deducted. 

Donovan  v.  SpringfUld,  125  Mass.  871 ;  Gom- 
montoealth  v.  Seatioju  of  MoifoUe,  5  Mass.  487. 

Since  full  compensation  must  be  made  when 
land  is  taken  under  the  exercise  of  the  right  of 
eminent  domain,  and  as  t^rt  of  that  compensa- 
tion, under  tbe  law  of  this  Commonwealth,  Is 
the  above  benefits,  if  any  of  those  benefits  are 
subsequently  taken  away,  compensation  must 
be  made.  Such  compensation  has  always  been 
provided  for  by  statute  in  cases  of  discontinu- 
ance or  alteration  of  town  ways.  Having  a 
wide  street  in  front  of  adjoining  lots  must  have 
been  conridered  a  benefit,  and  damages  for  lay- 
ing out  the  way  awarded  accordingly. 

The  action  of  the  town  in  1856  bemg  illegal, 
and  the  Act  of  1876  being  unconstitutional,  it 
was  the  duty  of  the  defendant,  as  highway  sur- 
veyor, to  remove  the  plaintiff's  fence  from  the 
town  way. 

Having  conferred  upon  another  tribunal  the 

Kwer  to  alter  town  ways  until  the  general  law 
which  they  did  this  should  lie  altered  or  re- 
pealed, their  power  in  such  a  case  as  the  pres- 
ent was  exhausted. 

WhiU  V.  White,  105  Mass.  825. 
It  is  not  a  case  of  couflrming  an  informal 
vote,  but  of  depriving  abutters  on  a  hiehway 
of  tbdr  pfoperty  without  any  compensauon. 
Mr.  Joshna  E.  Beeman.  for  plaintiff: 
The  vote  of  the  town  discontinmng  the  way 
was  in  accoidanne  with  the  statute. 

Pub.  Stat.  chap.  49,  §  66;  Avmy  v.  Stewart, 
lCn8h.496. 
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A  town  may  diacondnue  a  part  of  a  road  or 

street  as  well  as  the  whole. 

Smith  V.  Boston,  7  Cosh.  254. 

This  may  be  done  in  re«ud  to  a  section  upon 
the  side  of  the  way,  as  wellasofacross^ection 
of  the  way. 

The  Act  of  the  Legislature  cooflrming  this 
vote  cannot  be  called  ui  question,  for  if  there 
was  any  informality  in  the  vote  of  the  town  it 
was  such  as  might  have  been  dispensed  with 
by  prior  statute,  and  therefore  might  by  subse- 
quent Act. 

Cooley,  Const.  Lim.  p.  458,  and  cases  cited. 

The  Act  confirming  lie  vote  of  the  town  was 
such  an  Act  as  has  always  been  held  to  be  with- 
in the  power  of  the  legislature. 

f^eeiand  t.  Stuting$,  10  Allen,  570;  Super- 
viaort  of  Pwtaqe  v.  Wis.  Cent.  R.  R.  Co.  121 
Mass.  460;  Thomson  v.  Lee  County,  8  Wall.  327 
(70  U.  S.  bk.  18,  L.  ed.  177);  Behit  v.  Morgan, 
7  Wall.  619  (74  U.  S.  bk.  18,  L.  ed.  S!05); 
Allen  V.  Archer,  49  Me.  846. 

The  Legislature  has  power  to  discontinue  a 
way. 

TinJcer  v.  BurnU:  14  Pick.  279. 

The  evidence  offered  was  incompetent.  The 
statements  or  verbal  agreements  made  by  a 
former  owner  could  not  affect  the  rights  of  the 
plaintiff. 

Upon  agreed  facts  the  plaint  Is  entitled  to 
Judgment  in  her  favor. 

Gardner.  J.,  delivered  the  opinion  of  the 

court: 

By  Rev.  Btat.  chap.  24,  §  70,  a  town,  at  a 
meeting  regularly  called  for  that  purpose,  may 
discontinue  any  town  way  or  private  way.  Un- 
der this  statute  the  town  of  Weatboro,  in  No- 
vember, 1856,  voted  to  discontinue  a  strip  of 
twd  i  rod  in  width  upon  the  side  of  a  town 
way  "on  Davis  and  BuUard's  land,  and  thence 
to  land  of  K.  G.  Holmes  to  a  pdnt."  The 
plaintiff  is  now  the  owner  of  land  then  of  Davis 
and  Bullard.  The  legality  of  the  vote  of  the 
town  was  disputed  upon  the  ground  that  the 
town  could  have  discontinued  the  way  alto- 

f ether  for  the  whole  or  any  part  of  its  length, 
ut,  under  a  vote  to  discontuiue.  could  not  nar- 
row the  road.  It  was  contended  that  the  act 
voted  to  be  done  was  an  alteration  and  not  a 
discontinuance;  that  the  selectmen  in  the  first 
Instance  could  alone  determine  the  expediency 
of  ^terinj^  a  town  way;  and  that  theatteratiob 
of  a  road  is  technical,  and  means  the  substitu- 
tion of  one  line  of  way  for  another,  and  the  dis- 
continuance of  that  for  which  it  is  substituted. 
Sprague  v.  Watte,  17  Pick.  816;  Goodwin  v. 
MarSuiiead,  1  Allen,  87. 

The  Act  of  the  Legislature,  confirming  the 
vote  of  Westboro,  of  November  4,  1856,  was 
passed  in  1S75,  chap.  234.  By  this  Act,  the  vote 
of  ihe  town  "  is  hereby  made  valid  and  con- 
firmed to  Ihe  same  extent  as  if  said  town  had 
authority  in  that  manner  to  alter  the  width  of 
the  way;  and  said  way  is  hereby  laid  out  one 
rod  ana  one  half  wide  on  that  part,  in  accord- 
aoce  with  the  said  vote  and  the  plan  on  file  in 
the  town  clerk's  oflBce  in  said  town." 

The  defendant  denies  the  authority  of  the 
Legislature  to  pass  this  Act,  and  denies  that  it 
has  binding  force.  Having  conferred  upon  an- 
other tribunal  the  power  to  alter  town  ways, 
until  the  general  laws  by  which  the  Legislature 
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did  this  should  be  altered  or  repealed,  its  powti, 
the  defendant  contends,  in  such  a  case  is  the 
present,  was  exhausted,  citing  White  v.  Wbik. 
105  Mass.  825.  This  has  no  applicatioa  to  tbe 
power  of  the  Legislature  in  the  case  undercoo- 
sideratioD.  It  was  held  there  that  the  L^ob- 
ture  had  exercised  its  power  under  the  Consti- 
tutiuD  to  takeaway  the  jurisdiction  of  thegor- 
emor  and  council,  and  ccmfer  it  upon  aooua 
tribunal,  and  untU  the  general  law  bj  vluch 
this  was  done  should  be  altered  or  repeahtL 
their  power  to  declare,  by  special  Act,  two  per- 
sons to  be  husband  and  wife  was  uncoostitB- 
tional.  The  Legislature  has  the  right  to  can 
technical  defects  and  informalities  whtdi  do 
not  affect  vested  rights.  Retrospective  ststnte, 
passed  for  the  purpose  of  curing  defe<ds  in  1^ 
proceedings,  where  they  are  in  tbor  natnie  ir- 
regularities only,  are  not  unconstitutioniL  Tbe 
rule  applicable  to  cases  of  this  descriptioD  i; 
substantially  as  follows:  ,"If  tbeihin^wantiD^ 
or  wbich  failed  to  be  done,  and  which  coosi- 
tutes  the  defect  in  the  proceedings,  is  sometids; 
the  necessity  for  which  the  Legislature  mi^ 
have  diapered  with  1^  prior  statute,  then  ii 
is  not  beyond  the  power  of  the  LegislBtnre  id 
dispense  with  it  by  subsequent  statute;  sad  if 
the  irregularity  consists  in  doing  aome  act  wbid 
the  Le^slature  might  havemade  immaterial t? 
prior  law,  it  is  equally  competent  to  make  tbt 
same  immaterial  by  subsequent  law."  Coot^, 
Const.  Lim.  2d  ed.  pp.  457, 458. 

The  healing  statute  must  In  all  cases  be  coo- 
fined  to  mafcm^  valid  acts  which  the 
ture  might  previously  have  authorized,  u  ibe 
Legislature  had  tbe  power  to  authorize  the  iB 
to  be  done,  it  could,  by  a  ^trospective  Act, 
cure  the  evils  which  existed  because  tbepowet 
thus  conferred  bad  been  Irregnlarly  executed, 
The  question  with  the  L^;i^ture  is  one  of 
policT,  and  the  determination  naade  of  it 
that  body  is  conclusive.  Tkomson  v.  Lee  Gm*^ 
ti/,  8  Wall.  827  [70  U.  S.  bk.  18.  L.  ed.  177). 

The  Act  of  the  Legislature,  in  ratUying  u 
act  done  by  a  town  or  corporation  is  in  ill  R- 
spects  equivalent  to  origmal  authority,  and 
cures  all  defects  of  form  and  irregularitr.  ft- 
loit  V.  Morgan.  7  WaU.  610  [74  U.  S.  bk.  It,  L. 
ed.  205]. 

Such  laws  are  justly  deemed  statutes  of  n- 
pose,  and  tend  to  prevent  htigation  and  strife  in 
the  community.  They  declare  in  effect  Uut 
such  proceedings  shall  be  deemed  valid  and  ob- 
ligalory  upon  all  parties  who  had  not,  at  tbe 
date  of  their  passage,  acquired  vested  ririiH 
under  them.  AOen  v.  Archer,  ^  Me.  S4«;T* 
dencood  v.  Lilly,  10  Serg.  &  R  97 ;  ABe*  t. 
Armstrong,  16  Iowa,  508;5»k*<A  v.Cfewfaail* 
Wis.  556;  Al^tt  v.  Lindenhower.  42  Mo.  HH- 

The  attention  of  this  court  was  fii^  called  'a 
tbe  question  at  issue  in  1806,  when  Chief  J**- 
fto!  Parsons  said:  "Wearenotprepar^ltoden* 
a  right  in  the  general  court  to  discontinue  I? 
statute  a  public  highway."  WeUm  v.  ^ 
Mass.  143. 

By  tbe  Act  of  1832,  chap.  S9.  the  HampeliiR 
&  Hampden  Canal  Company  was  inonponled- 
A  canal  and  feeder  for  the  same  were  i^uhriv 
located  in  such  a  manner  as  to  inclMe  the 
whole  of  a  highway;  and  under  this  localioaan 
excavation  and  embankment  were  made  «  ^ 
entirety  to  take  up  Uie  road,  and  obstrocl  w 
travel  upon  It.   It  was  held  that  the  road  at  Ik 
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}lace  in  question,  by  the  laying  out  of  the  canal, 
lod  been  discontinued  by  the  authority  of  the 
.^gislature,  and  consequently  that  tne  town 
ras  not  responsible  to  a  person  injured  by  rea- 
oa  of  its  being  out  of  repair.  Tinker  v.  Sit*- 
tU,  U  Pick,  m 

The  statute  in  the  case  at  bar  is  strictly  reme- 
[ial.  It  was  passed  to  remedy  a  technical  de- 
ect  in  the  manner  of  altering  a  way.  It  comes 
trictly  within  the  rule  laid  down.  It  was  with- 
Q  the  power  of  the  Legislature  to  authorize 
owns  to  alter  town  ways  in  the  manoer  at- 
empted  by  the  inhabitants  of  Westboro.  By 
irior  law,  the  Le^slature  might  have  author- 
ted  towns  at  a  public  meetin^g  to  alter  ways  as 
Pell  as  to  discontinue  them.  It  was  withm  its 
lower  to  give  the  authority  by  subsequent  leg- 
dlation,  and  thus  to  confirm  the  act  attempted  to 
«done.  A  Legislature  which  in  its  Acts,  not 
xprefflly  authorized  by  the  Constitution,  lim- 
ts  itself  to  correcting  mistakes  and  to  provid- 
ng remedies  rortheiurtheranceof  justice, can- 
wt  be  diai^ged  with  violating  its  duty,  or  ez- 
■eeding  its  authoritv.  Foster  v.  Etsex  Bank, 
6  Mass.  345,  273. 

The  Act  of  the  Legfelatiire  interfered  with 
Kt  ^-ested  rights  of  the  owners  of  land  abutting 
XI  tbestreet.  Such  owners  may  have  sustained 
nconvenience,  but  do  such  injury  was  done 
hem  as  to  entitle  the  owners  to  damages.  Such 
nconvenience  was  experienced  by  them  in 
xiDimon  with  all  the  other  members  of  the  com- 
Dimity.  The  plaintiff  in  this  action  rests  her 
ase  upon  the  legality  of  the  Legislature  in  con- 
irming  the  action  of  the  town  in  discontiuuing 
he  portion  of  the  road  fronting  her  estate. 
$he  IS  the  only  one  whose  land  abutted  upon 
he  discontinued  strip,  excepting  the  small  por- 
ion,  running  to  a  point,  on  land  formerly  of 
>nc  Holmes.  The  hnd  of  Holmes  was  acce.ssi- 
)le  to  the  road  by  that  part  of  the  way  not  dis- 
»ntinned.  The  discontinuance  did  not  deprive 
he  plaintiff  nor  Holmes  of  access  to  the  road 
'rum  their  entire  frontage,  and  did  not  deprive 
my  of  the  abutters  from  using  it  in  the  same 
naoner  as  before  the  strip  was  cut  off  from  the 
itreet  Tbe  only  inconvenience  that  the  plun- 
iS  and  Holmes  sustained  was  common  to  all 
ipun  the  road  in  greater  or  less  degree, — that  of 
teing  upon  a  narrower  way.  The  damages  of 
Jl  the  abutters  upon  the  road  were  contingent, 
'emote,  aud  indennite,  and  no  personal  right  of 
icdoQ  accrued  to  any  of  them.  No  contract 
«as  impaired  and  no  vested  right  was  disturbed 
IT  the  passage  of  the  lenslatlve  Act.  Smith  t. 
BoHan,  7  Cusb.  254;  Qutle  v.  Berktkire,  11 
Jray.  26;  Brainard  v.  Conn.  iKsw  R,  R.Co.1 
:tish.  506. 

The  declarations  and  agreements  made  by 
3ullaid  at  the  town  meeting,  when  the  rote  to 
liscontinue  was  passed,  and  the  fact  that  Davis 
vas  present,  were  immaterial,  and  were  not  in- 
iatcd  upon  by  the  defendant  in  argument. 


John  MAY 
u. 

W.  M.  B.  HAMMOND  et  al. 

The  eerUfleate  of  aiiiacrl«tra.teaiithor- 
liiiic  an  arreat  was  "'that,  after  dae 
hearing,  I  am  satisfied  upon  the  eri- 

i  Mass. 


dence  that  the  charge  made  in  said  afiB- 
davit  is  true."  Held,  that  these  words 
necessarily  involved  the  finding  re- 
quired by  statute,  that  the  ma^trate 
is  ''satisfied  that  there  is  reasonable 
cause  to  believe  that  tbe  charge  made  in 
said  affidavit  is  true/'  and  therefore  that 
such  certificate  is  teg-aL 

(Suffolk— Filed  February  28, 1887.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  of  contiact  on  a  recognizance.  At 
the  trial  hi  the  superior  court  before  Blodgett, 
the  defendant  clamed  that  thecertiScateof 
the  magistrate  authorizing  the  arrest  of  Ham- 
mond was  illegal  and  invalid,  and  that  conse- 
quently the  recognizance  was  void.  The  court 
sustained  tbe  defendant's  contention  and  di- 
rected a  verdict  for  defendant,  and  plaintifC 
excepted. 

Further  facts  appear  from  the  oidnton. 
Mem*.  Moaltont  ItoHny  A  Lorini;*  for 

plaintiff: 

The  execution,  in  and  of  itself,  authorizes 
the  arrest  unless  restrained  by  statute.  The 
statute,  being  in  restraint  of  the  creditor's  right 
at  common  law  to  arrest  the  judgment  debtor, 
is  to  be  construed  with  reference  to  ttiatri^t, 
and  if,  in  this  case,  the  statute  has  been  com- 

{>lied  with,  the  restraint  ceases  and  the  arrest  is 
eKal 

The  statute  must  be  construed  as  a  whole, 
and  the  evident  intention  of  the  law  is  that  ar- 
rest for  debt,  both  on  mesne  process  and  execu- 
tion, shall  be  prohibited  unless  an  affidavit  con- 
taining charges  is  made,  a  hearing  thereon  is 
had  before  a  proper  magistrate,  and  it  is  proved, 
to  the  Satisfaction  of  said  magistrate,  uiat  the 
affiant  believes  and  has  good  reason  to  believe 
said  charges.  The  above  is  a  prohibitory 
clause. 

The  further  pronsions  that  "  such  affidavit 
end  the  certificate,  etc.,  shall  be  annexed  to 
the  execution,"  isdirectory  and  notprohibiton-. 
It  does  not  come  within  tne  clause  governed 
the  word  "unless,"  nor  is  ft  named  as  one  of 
the  things  without  which  being  done,  "no  per 
son  shall  be  arrested." 

It  is  then,  we  submit,  direction  and  not  a  pro- 
hibition, and  therefore  a  less  technical  con- 
struction should  prevail. 

Whether  tbe  certificate  contains  the  exact 
words  of  the  statute  or  their  equlvakmt,  it  will 
satisfy  the  requirement  of  the  statute. 
Bmitk  V.  Bean,  180  Mass.  299. 
This  case  difl!ers  from  Stone  v.  Carter,  18 
Qray,  575,  and  other  like  cases,  in  that  those 
cases  consider  the  affidavit  of  the  pursuing 
creditor,  and  therefore  it  is  reasonable  to  hold 
a  stricter  rule;  while  this  is  tbe  act  of  an  Impai^ ' 
tial  magistrate,  and  therefore  a  more  equitable 
construction  should  prevail. 

The  magistrate  has  certified  to  more  than  the 
law  directs,  It  is  true,  but  the  words  used  were 
the  equivalent  of  thoHc  erased,  or  included  them 
as  the  greater  include^i  the  less. 

Commonwealth  v.  Baker,  10  Cush.  405;  Com- 
momoealth  v.  Thai/er,  B  Met.  523. 

Meun.  Max  Fiaehaeher  and  Samnel  J. 
Elder,  for  defendants: 

The  statute  requires,  before  an  arrest  up- 
on execution  is  autborized,  that  the  creditor 
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shall  nuke  an  affidavit  to  one  or  more  of  cer- 
tain charges,  and  that  "  such  affidavit  and  the 
certificate  of  the  magistrate,  that  he  is  satisfied 
there  is  reasonable  cause  to  believe  the  charges 
therein  contained,  or  some  of  them,  are  true, 
shall  be  annexed  to  the  execution." 

Pub.  Stat.  chap.  169.  ^  17. 

The  magistrate  in  this  case  did  not  make  this 
certificate,  though  the  printed  blank  before  him 
conformed  to  the  statute;  but  he  struck  out  the 
words,  "there  is  reasonable  cause  to  believe." 
and  inserted  in  their  place  the  words,  "upon 
the  evidence,"  and  issued  his  certificate  as  fol- 
lows: "  I  am  satisfied  upon  the  evidence  that 
the  charee  made  In  the  said  affidavit  is  true. " 

The  following  authorities  dispose  of  the  case: 

8U>m  V.  Garter,  IS  Gray,  575,  decides  that  an 
affidavit  for  arrest  which  states  that  the  cred- 
itor "  believes  said  defendant  has  property," 
etc.,  but  omits  to  sa^  "  and  has  reason  to  be- 
lieve," is  fatally  defective. 

Smith  V.  Bean,  180  Mass.  398,  decides  that  a 
nu^strate's  certificate  which  omits  the  words, 
"  he  is  satisfied  there  is  reasonable  cause  to  be- 
lieve." and  inserts  in  their  place  the  words, 
"  satisfactorj  cause  having  been  shown,"  is  not 
a  compliance  with  the  statute,  and  an  arrest 
under  it  is  invalid.  "It  is  not  enough  that  the 
certificate  makes  statements  from  which  it  may 
be  reasoDubly  or  probably  inferred  that  what 
ttie  statute  requir^  has  been  done." 

The  requirements  of  the  statute  must  be 
strictly  followefl.  An  affidavit  that  defendant 
"intends  to  leave"  is  not  equivalent  to  "is 
likely  to  remove." 

Wood  V.  Meliiii.  8  Allen. 434. 

Field*  J.,  delivered  the  opinion  of  the  court: 

The  defense  in  this  case  b  that  the  recogni- 
zance is  v(^d,  because  the  arrest  is  said  to  have 
been  unlawful  for  the  re^n  that  the  certifi- 
cate of  the  magistrate  authorizing  the  arrest 
did  not  conform  to  the  requirements  of  the 
statutes.  The  affidavit  was  in  proper  form,  but 
the  magistrate  certified  "  that  after  due  hear- 
ing, I  am  satisfied  upon  the  evidence  that  the 
charge  made  in  said  affidavit  is  tnie,"  instead 
of  certifying  that  "  I  am  satisfied  that  there  is 
reasonable  cause  to  believe  that  the  charge 
made  in  s^d  affidavit  is  true."  Pub.  Stat, 
chap.  163,  ^  17. 

Smith  V.  Sean.  180  Mass.  298,  decides  that  a 
recital  in  the  certificate  of  the  magistrate  that 
"satisfactory  cause"  has  been  shown  is  not 
equivalent  to  a  statement  that  he  is  satisfied 
that  there  is  reasonaUe  cause  to  believe  that 
the  charge  contained  in  the  affidavit  is  true. 
The  reason  is  that  the  statutes  require  that  the 
certificate  of  the  magistrate  shall  show  that 
there  is  reasonable  cause  to  believe  that  the 
specific  charges  contained  in  the  affidavit,  or 
some  of  them,  are  true.  See  WMer  v.  I)at)i9, 
5  Allen,  898. 

Stone  V.  Carter,  18  Gray,  575,  is  cited  as  de- 
ciding, among  other  things,  that  an  affidavit 
under  Stat.  1857,  chap.  141,  §  17,  is  not  suffi- 
cient to  authorize  an  arrest  on  mesne  process, 
if  the  affiant  makes  oath  that  "he  believes 
said  defendant  has  property  not  exempt  from 
being  taken  on  execution,  etc.,  but  does  not 
also  make  oath  that  "he  has  reason  to  believe" 
this.  The  affidavit  required  was  that  of  &e 
plaintiff,  or  of  some  one  in  his  behalf,  and  the 
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oath  of  such  a  person  that  he  believes  a  Aain 
to  be  true  was  held  to  be  the  same,  in  sob- 
stance,  as  an  oath  that  he  both  believes  it  and 
has  reason  to  believe  it.  See  Wi»d  v.  Meti^  8 
Allen,  484. 

*  But  the  magistrate,  in  determining  what  it 
proved  to  his  satisfaction,  acts  judicially  npon 
evidence,  and  we  are  of  opinion  that  hecsnoot 
judicially  find  and  certify  that  be  is  satisfied 
upon  the  evidence  that  a  charge  is  tme.  witboai 
finding  that  there  is  reasonable  cause  to  beliere 
it  to  be  true,  and  that  the  certificate  in 
case  necessarily  involves  the  finding  that  then- 
is  in  the  iu^rment  of  the  magistrate  re— nnable 
cause  to  bdieve  that  the  cha^  is  true. 
KxeeptioM  nutained. 


Franklin  F.  MARPLE 
c. 

George  D.  BURTON. 

In  the  case  of  a  debtor  who  has  been  ar- 
rested on  execution*  and  has  rMog- 
nised  with  surety,  with  conflition  that 
within  thirty  days  from  the  day  of  his 
arrest  he  wiU  deliver  himself  up  for  ex- 
amination before  some  magistrate  aa- 
thorized  to  act,  giving  noticeof  tbetimr 
and  place  thereof,  as  provided  is  Pub. 
Stat.  chap.  163,  g  28,-£»(2,  that  the 
statate  ImpUeB  nothing  more  than  that 
the  debtor  should  present  biiaaclf  to 
the  mairistrate  for  tae  porpoee  of  initi- 
ating tiie  proceedings  for  his  «Kaja> 
Inatton  and  discharge.  Bames'T.  Ladd, 
130  Mass.  657,  adhered  to. 

(Suffolk  FOed  VtXmutrj  2S,  UB7J 

APPEAL  W  plaintiff  from  a  Jndgment  of  the 
Suffolk  Superior  Court  in  favorof  defend- 
ant, in  an  action  against  him  as  sott^  oa  a 
recognizance.  Affirmed. 

This  action  was  heard  in  the  superior  court 
on  an  agreed  statement  of  facts,  bom  wtiidii  the 
material  facts  appeared  as  follows: 

Albert  W.  Mann,  a  judgment  debtw  at 
Marple,was  arrested  October^?,  1885  and  taken 
before  a  master  in  chancery,  where  he  entered 
into  a  recognizance.with  the  defendant, Geoi^ 
D.  Burton,  as  surety,  conditioned  upon  Mann's 
delivering  himself  up  for  examination  befote 
some  maj^istrate  authorized  to  act,  within  thhty 
dityB.  giving  notice  as  by  law  provided,  etc. 

November  25,  1885.  in  business  hours,  Mana 
went  personally  to  the  master  in  chancery  be- 
fore whom  he  had  been  taken,  informed  hun  be 
was  readv  for  examination,  and  wanted  him  to 
issue  notice  thereof.  The  master  iromediatelT 
issued  a  notice  of  said  examination  for  Noveni- 
ber  37.  at  3  p.  m.  at  his  office.  ThLs  notice  was 
immediately  taken  by  Mann  and  delivered  to 
a  deputy  sheriff,  with  directions  to  serve  it  at 
once.  The  officer  was  unable  to  find  Marpie's 
attorney  on  that  day,  and  the  next  day  being 
Thanksgiving  Day  he  did  not  serve  the  notjoe 
upon  him  until  November  27,  at  about  nooo. 
at  the  court  bouse  in  Boston,  a  shcurt  distance 
from  the  office  of  the  master  in  chancery.  The 
debtOT  appeared  at  the  time  and  puce  ap- 
pointed for  elimination,  and,  no  (hm  appmr- 
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ng  in  behalf  of  the  creditor,  the  examination 
wadjonmed  to  December  26,1886,at  10  A.  v.. 
It  the  same  place,  when  ttod  -vthsK  the  debtor 
ippeared,  and,  after  waiting  more  than  an  hour, 
iikI  no  one  appearing  in  bebalf  of  the  creditor, 
K  was  duly  discharged  by  the  magistrate. 

It  was  agreed  that  if  toe  notice  of  ezamina- 
ioD  could  oe  lawfully  served  after  the  eipira- 
ioo  of  thir^  days,  judgment  might  be  entered 
or  defendant,  otherwise  for  the  plaintiff,  with 
i^t  of  either  party  to  appeal.  After  hairing 
n  the  superior  court,  ^udgmeotwas entered  for 
lefendant,  and  plaintiff  appealed  to  this  court. 

Me»trs.  Cham|>lin,  Hjrtlier.  *  Went- 
rox-th.  for  plaintiff. 

Ma»ra.  B.  Wadle%h  and  Robert  P. 
Slapp*  for  defendant. 

C.  Allen,  <7.,  delivCTed  the  oi^nlon  of  the 

■ourt: 

The  only  question  in  this  case  is  whether  a 
iebtor  who  has  been  arrested  on  execution,  and 
iss  recognized  with  surety,  with  condition  that 
tithin  tfiirty  days  from  the  day  of  his  arrest 
le  will  deliver  himself  up  for  examination  be- 
(oe  some  tnagistrate  authorized  to  act,  giving 
totice  of  the  time  and  place  thereof,  as  pro- 
dded in  Pub.  Stat.  chap.  162,  %  28.  must  have 
he  notice  served  upon  the  creditor  within  the 
hirty  dajra.  This  question,  though  not  direct- 
f  involved  in  Barnet  v.  Ladd,  loO  Mass.  557, 
ras  discussed,  and  the  court  declared  that  the 
tatute  implieid  nothing  more  than  that  the 
iebtor  should  present  himself  to  the  magistrate, 
or  the  purpose  of  initiating  the  proceedings 
or  his  examination  and  discharge.  It  is  now 
untended  that  this  construction  enables  a 
DOgistrate  to  issue  a  notice  returnable  a  long 
ime  after  the  expiration  of  the  thirty  days, 
rhich  fact  might  not  be  known  to  tbe  creditor 
ill  long  afterwards.  This  is  possible,  if  the 
QOgistnUe  should  be  willing  so  far  to  miscoo- 
tuct  himself;  but  the  cons^ctlon  of  the  stat- 
us is  hardly  to  be  tested  by  Uie  supposition  of 
ID  extreme  case  of  this  sort.  The  ioconven- 
ences  of  the  construction  contended  for  by  the 
)laiiitiff  are  pointed  out  in  Barnes  v.  Ladd, 
vpra,  and  the  opinion  there  given  has  no 
loubt  been  acted  on  as  expressing  the  duty  of 
I  debtor,  and  must  now  be  adhered  to. 

JvdgtnerU  affirmed. 


William  E.  BOBINSON 

V. 

JEORQE  F.  BLAKE  MANUFACTURING 

CO. 

.  It  is  not  a  universai  rule  of  law  that 
an  implied  duty  rests  upon  an  em- 
ployer to  fbrnisb  snitOkble  means, 
materials,  implements  and  instrumen- 
talities for  doing  his  work;  such  duty 
rest  npon  the  person  employed 
a«  part  of  bis  work. 

Mn  order  to  roeover  ayalnet  an  em- 
pilfer  forpcawnal  Injorlea  for  want  of 
proper  materials,  plnintliF  mnst  show* 
not  only  that  it  was  defendant's  duty  to 
fumisb  snch  materials,  but  also  that  be 
failed  in  that  duty. 

i  Him. 


S.  In  the  absence  of  any  express  contract 
or  implied  undertaking,  necUsenee  Is 
not  imputable  to  the  defenaant. 

(Brtotol  ^nied  February  88, 1887,) 

ON  defendant's  exceptions.  SuttatTied. 
Action  of  tort  for  personal  injuries. 
At  the  trial  in  the  superior  court,  before 
Thompson,  J. ,  it  was  agreed  that  the  defendant 
contracted  with  the  Ftint  HiUs,  in  Fall  River, 
to  take  out  a  condenser  for  their  steam  pump 
and  put  in  a  new  one;  that  for  this  purpose  it 
sent  to  Fall  River,  Charles  H.  Atkins,  a  sales- 
man in  its  employ,  of  experience  in  this  work, 
as  its  agent  and  representative,  to  take  out  the 
old  condenser  and  put  in  the  new  one,  with  au- 
thority to  employ  lul  necessary  labor  and  mate- 
rials to  do  the  work.  It  appeared  that  the  said 
Atkins  employed  plaintiff  and  his  brother  and 
others  to  assist  him  in  the  work  and  asked  the 
plaintiff  if  he  bad  any  boxes  or  blockiug.  The 
plaintiff  replied  "that  Uiere  were  no  boxes,  but 
that  there  was  some  blocking."  Atkins  said: 
"Get  the  blocking;"  and  plaintiff  said  to  his 
brother,  "Get  the  blocking.  Pldntiff's  broth- 
er procured  three  blocks,  one  about  13  by  6 
inches,  and  4  feet  long,  and  two  others  6  by  6 
inches,  4  feet  long,  and  a  piece  of  joist  for  a 
cross-bar;  and,  under  Atkins'  direction,  the  12- 
inch  block  was  placed  on  the  side  of  a  hole 
3}  feet  square  in  the  floor  of  tbe  room  over 
the  basement  where  the  condenser  was,  and 
the  two  6  by  6  inch  blocks  were  placed  sim- 
ilarly on  the  opposite  side  of  the  hole,  one  on 
top  of  the  other.  The  cross-bar  was  placed 
across  the  hole  on  this  blocking,  and  to  the  mid- 
dle of  the  cross-bar  a  chain  cable  was  attached 
by  a  strap,  and  hung  down  through  the  hole; 
the  plaintiff  took  no  part  io  the  construc- 
tion of  the  blocking,— did  not  see  it  put  In 
place,— but  tied  the  strap  around  the  bar 
throng  which  the  cludn  cable  was  placed. 
None  of  the  blocking  was  fastened.  The  old 
and  the  new  condenser  were  each  in  two  parts. 
This  hoisting  arran^;ement  was  used  succ^rful- 
ly  to  get  out  both  pieces  of  the  old  condenser, 
and  to  set  tbe  first  and  larger  piece  of  the  new 
condenser.  While  hoisting  the  second  piece  of 
the  new  condenser  into  position,  the  blocking 
slipped  and  the  cross-bar  came  down  through 
the  hole,  bit  and  Injured  the  plaintiff.  The 
plaintiff  offered  evidence  that  the  hoisting  ar- 
rangement was  necessary  and,  as  constructed, 
was  dangerous;  and  that  with  the  articles  used 
in  constructing  it,  and  no  more,  it  could  not  be 
made  safe  for  the  work  to  be  done.  There  was 
no  evidence  that  the  materials  broke  or  were 
defective. 

The  defendant  offered  evidence  that,  after  the 
accident,  the  same  appliances  were  successful- 
ly used,  and  also  offered  evideoce  in  contradic- 
tion upon  all  the  other  jwintfi,  and  among  other 
thin^,  that  Atkins  was  not  present  when  the 
hoistmg  arrangement  was  constructed,  but  that 
the  samewas  constructed  by  the  plaintiff.  Atthe 
close  of  the  testimony  the  defendant  asked  the 
court  to  direct  a  verdict  for  defendant,  upon 
the  ground  that  Atkins  was  a  coemployee  with 
the  plaintiff;  and.as  tbe  accident,  upon  the  plain- 
tifTs  testimony,  occurred  through  Atkins's  n^ 
ligence,  the  plaintiff  could  not  recover.  The 
conrt  declined  so  to  nile.  The  defendant  then 
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adud  the  court  to  instruct  the  jury:  (1)  that 
there  is  no  evidence  of  negligence  on  the  part 
of  the  defendant,  unlesp  it  is  found  in  the  con- 
struction of  the  blocking;  (2)  if  the  piiry  find 
that  the  injury  resulted  from  the  slipping  of 
the  blocking,  and  that  the  blocking  was  neg- 
U^Uy  constructed,  they  cannot  nndfor  the 

Kaintiff, — even  though  they  Hod  that  the  block- 
g  was  constructed  under  the  direction  of  At- 
kins,— if  they  find  that  the  preparation  of  the 
appliances  for  the  work  was  entrusted  by  de- 
fendant to  Atkins,  as  fellow  workman  of  the 
plaintiff,  with  authority  to  furnish  all  neces- 
sary appliances,  and  employ  all  necessary  as- 
sistance, and  tlmt,  in  pursuance  of  this  author- 
ity, he  furnished  the  materials  and  employed 
the  defendant. 

The  court  declined  to  give  these  instructions, 
and  afler  proper  instructions  as  to  the  deter- 
mination of  the  question  of  fact  which  was  in 
issue,  whether  Atkins  was  presentor  not,  he  in- 
structed the  jury  substantially  as  follows: 

"  It  Is  the  duty  of  a  corporation,  or  an  iodi- 
Tidual,when  he  assumes  and  does  undertake  to 
furnish  material,  or  machinery,  or  appliances 
that  he  is  called  upon  to  use  in  the  perform- 
ance of  his  duty,  that  he  shall  provide  suit- 
able appliances,  or  shall,  as  the  law  puts  it,  ex- 
ercise reasonable  care  in  that  regard.  The  rule 
of  law  is  correctly  stated  in  these  words:  The 
master  is  bound  to  exercise  proper  care  in  sup- 
plying suitable  appliances,  iit8biimenta1ities,or 
material  for  the  performance  of  the  work  re- 

auired,  when  the  du^  devolves  upon  Urn;  and 
le  defendant  is  liable  for  injuries  occasioned 
by  neglect  to  fulfill  this  master's  duty,  wheth- 
er it  arises  from  his  own  want  of  care  or  that 
of  his  agent  to  whom  he  entrusts  the  duty. 
But  if  he,  the  plaintiff,  was  not  exercising  any 
care  or  control  himself,  but  was  simply  acting 
as^nn  employee  of  another  man,  and  the  other 
psrtj  was  directing  him  and  guiding  him,  and 
he  was  acting  under  his  orders,  and  had  no  skill 
with  regard  to  the  matter,  but  relied  wholly 
upon  the  judgment  of  the  party  who  was  di- 
recting him,  and  did  as  he  was  told, — then  you 
can  see  that  he  might  not  have  any  responsi- 
bilifrr  in  the  matter,  if  be  had  no  knowledge  as 
to  what  was  required  to  make  the  appliances 
safe,  but  relied  wholly  upon  the  jud^ent  of 
another  who  was  rightfully  directing  him. 
This  is  wholly  a  question  of  fact  for  you  to  de- 
termine. Now,  if  you  find  that  this  was  done 
by  the  plaintiff, — if  he  undertook  to  do  this 
work  himself,  assumed  to  do  it,  and  made  prep- 
aration and  arranged  the  platform,  and  procur^ 
from  the  shop  the  tackle,  and  assumed  to  have 
Uie  skill  and  judgment  himself,  and  was  acting 
according  to  his  own  judgment  in  guiding  and 
directing,  unguided  and  undirected  by  the 
agent  of  the  defendant, — then  if  there  was 
any  want  of  proper  appliances  he  would  be 
so  far  answerable  for  it  as  to  be  unable  to  re- 
cover. But  if,  on  the  other  hand,  the  defend- 
ant was  there  himself,  or  by  his  agent,  and  pro- 
vided the  machinery  and  appliances,  and  they 
were  not  reaM)nable  and  suitable,  and  plaintiff 
had  no  idea  that  they  were  not  so,  was  right- 
fully acting  on  the  assumption  that  they  were, 
and  received  injury  by  reason  of  their  being 
unsuitable  for  i)ie  work,  and  of  their  improper 
character  and  condition  in  those  respects  in 
202 


which  the  defendant  corporation  was  bonad  ti 

provide,— then  he  can  recover. 

"I  have  been  asked  to  rule  that  Mr.  Atkint 
was  a  fellow-servant,  and  being  such,  if  it  wk 
his  carelessness  which  caused  the  injury,  tfai 
plaintiff  could  not  recover.  The  law  ui,  il  i 
party  suffers  an  Injnry  by  the  negligence  of  i 
fellow-servant,  then  he  cannot  recover.  In  tfai 
case,  if  the  injury  was  caused  by  tbe  n^igeoa 
of  a  fellow-servant,  then  the  pluntiff  cannot  it 
cover.  But  I  have  assumed  here,  for  the  pur- 
pose of  trying  tbe  case  (and  if  I  am  wrong  th 
defendant  will  have  its  rights),  that  if  the 
fendant  assumed  to  do  this  work  (and  tn 
assuming  I  don't  mean  contracted  to  do  it 
ttecause  that  contact  is  a  matter  between  ibe  de 
fendant  and  the  Flint  Mills,  and  tbe  i^aintiffB 
entitled  to  no  benefit  from  that,  and  could  ett 
no  damages  if  there  was  a  breach  of  that  con- 
tract; but  I  said  that  was  wily  proper  as  en 
dence  to  be  considered  baring  upon  tbe  qotf- 
tion  as  to  Mr.  Atkins's  position  there),  then  jm 
will  lake  tbe  testimony  here,  not  as  to  irtiBttk 
contract  was,  but  as  to  what  he  actuallv  aider- 
took  to  do  there,  and  assumed  to  da  If  be  a- 
sumed  to  do  that,  I  rule  to  you.  as  a  matter  of 
law,  that  be  was  doingthal  as  the  work  of  civ 
master,  and  although  he  might  be  a  fellow-»*i- 
vant  in  that  particular,  in  the  providing  of  the 
apparatus  he  would  be  acting  as  the  ageoi  of 
the  master,  and  would  be  performing  the  tm- 
ter's  duty  in  reference  to  those  matten 
the  master  was  bound  to  act." 

The  jury  rendered  a  verdict  for  tbe  plainiif, 
and  the  defendant  alleged  ezceptioDB. 

Mr.  C.  W.  CliiFord.  for  defendant: 

In  Elmer  v.  Locke,  135  Mass.  5T7,  it  wsebrid 
that  "the  master  cannot  escape  responsitoIitT. 
when  it  ishisdutytosupplysuilablestructon^. 
instrumentalities,  or  appliances,  by  [XtiTine 
that  he  delegated  to  a  proper  agent  their  con- 
struction, superintendence,  or  repair;"  but  n 
the  same  case  tbe  court  recognizes  that  tbisnJc 
is  not  applicable  to  "temporary  stagingserecud 

for  tbe  repair  or  completion  of  buudings.' 

The  distinction  is  made  as  to  these  teii|i<> 
rary  stagiugs  between  tbe  duty  of  theiusiVB  i 
furnishmg  the  materials  of  which  tbe  Mfo- 
rary  staging  is  constracted,  and  the  duty 
constructing  it. 

Floffd  V.  Sugden,  184  Mass.  568. 

It  is  respectfully  submitted  that  this  di^  j 
tion,  while  unquestionably  correct  where  ik* ' 
master  acts  personally  in  nimiahiDs  the  m^- 
rials  or  where  the  servant  rigbtf  ully  rc^  <^ 
the  personal  judemeot  of  tbe  master  in  fimuk- 
ing  tbe  materiau,  is  not  applicable  to  iM^  | 
like  the  case  at  bar,  where  the  servant  kao** 
the  master  is  acting  through  a  fellow-fl«n& 
and  that  the  master  must  trust  o  the  jnd^BMl 
of  that  fellow-servant  both  as  to  the  quahtr  »• 
quantity  of  tbe  materials  to  be  funushed. 

Jiop^n  V.  W<rra;»ter,  140  Mass.  22i. 

In  Fltfnn  v.  Saiem,  184  Maaa.  S51,  "tbe  • 
periutendent  of  said  works,  who  was  theutf 
of  the  defendant  for  that  purpose,"  was  hS* 
be  a  fellow -servant,  upon  demurrer. 

See  also  Duffs  v.  ifpttm,  113  Mass.  544:  J* 
fT»em  V.  Denniton,  117  Mass.  407;  KtUtj^ 
Norcnm,  131  Mass.  508;  Harkint  v. 
Sugar  Refinery,  123  Masa.  400;  ZeigUr  r.  Dtf, 
128  Mass.  152;  KiOea  v.  Faxon,  125  H»9. 4^: 
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MuUJiev  MethodUt  Rdigiovs  Society,  135 
Mass.  Jonea  t.  Granite  Mill»,  126  Maaa. 
«;  ATopd  V.  Sugden.  134  Mass.  568;  ifVynn  v. 
SaUm,  134  Mass.  851 ;  Johnton  v.  Boatan  Toio 
Hoat  Co,  135  Mass.  209;  Etvur  v,  ZocA«,  185 
tlass.  575:  C^torAv.Sm^,  187  Mass.  880. 

ilatra.  Cnmmifigs  *  M^owuraBh.  for 
jtaiotiff: 

1^  n^lect  was  oot  simply  in  the  constnic- 
ioQ,  bat  in  ibe  ^ilure  to  pnmde  the  materials 
nth  which  tocons^cttheboistincappaTaiua, 
ind  for  this  neglect  the  defendant  u  resp<Huu- 

Ford  T.  ntchburg  ft  ft  Ot>.  110  Mass  240; 
VlarkY.  SouU,  187  Mass.  880. 

When  the  preparation  of  such  appliances  is 
sot  entrusted  to  nor  assumed  by  the  workmen, 
ibe  master  may  be  guilty  of  negligence  if  defec- 
ifve .  appliances  are  fumisbed,  even  though 
ihe  workers  themselves  are  employed  In  fiir- 
nishing  them. 

Arlurmn  v.  Dmni9on,\Vl  Mass.  407;  Mulchey 
V.  Methodist  ltdigious  Society,  125  Mass.  487; 
Clark  Y.SouU.  187Masa  880;  Elmer  v.  Locke, 
lUMaaa.  575. 

The  master  cannot  escape  responsibility 
where  it  is  his  duty  to  supply  suitable  stnic- 
tares  or  appliances,  by  proviog  that  be  dele- 
gated to  a  proper  agent  their  construction,  su- 
perintendence, or  repair.  The  agent  Atkins, 
therefore,  was  not  a  fellow-servant. 

HaUHn  t.  mehburg  ft  ft.  Co.  128  Mass.  374; 
Elmer  v.  Loeix,  135  Mass.  675. 

What  Atkins  was  employed  to  do  was  a 
question  of  fact,  but  the  capacity  in  which  he 
aid  ii  was  inference  of  law, 

JtAnson  v.  Bo^on  Jbu  Boat  Go.  135  Mass. 
210. 

Tbe  court  rightly  ruled  tbathe  was  acting  as 
his  master's  representative. 

C.  Allen,  J,,  delivered  tbe  opinion  of  the 

court: 

It  is  Dot  a  universal  rule  of  law  that  an  im- 
plied duty  rests  upon  an  employer  to  furnish 
Stable  means,  machines,  implements,  and  in- 
Mrumentalities  for  doing  bis  work.  This  may 
depend  on  the  nature  ot  the  employment  and 
the  circumstances  of  the  case.  'Hie  natural 
inference  from  these  mig^t  be  that  the  servimt 
or  peison  employed  was  to  furnish  his  own 
tools  and  (^{uiances.  Or  tbe  nature  of  the 
vork  to  be  done  might  be  such  that  it  would 
^  Dstoral  and  reasonable  that  tbe  servant 
sbould  procure  whatever  might  prove  to  be 
iKcded,  according  fi  bis  own  judgment,  as  a 
put  of  his  employment.  If  a  person  is  em- 
pKVed  to  do  a  piece  of  work  himself,  with  tbe 
UDoeintandingthat  he  aball  procure  such  means, 
iWerials,  or  implements  as  he  finds  to  be 
needed,  and  if  be  enters  upon  the  execution  of 
the  Work  and  procures  insufflcient  or  defective 
nieans,  materials,  or  implements, — it  might  be 
found  that  the  master  did  not  assume  any  re- 
sponsibility to  such  servant  for  their  sufficiency 
^  quli^,  even  though  he  was  to  p^  for  them, 
^or  is  the  case  necessaril^r  dilTerent  if  the  per- 
so  employed  is  authomed  to  engage  others 
to  help  him  do  the  work,  as  well  as  to  procure 
means  and  appliances.  If,  for  example,  the 
"ork  to  be  done  should  include  the  moving  or 
^^ag  of  a  heavy  article,  which  could  be  done 
with  the  use  of  a  simple  fulcram  and  lever, 
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and  the  employer's  foreman,  in  charge  of  the 
work,  should  be  left  to  provide  them  at  the 
place  where  the  work  was  to  be  done,  and  he 
should  take  s  common  stone  for  a  fulcrum,  and 
a  piece  of  scantling  or  a  rail  from  aueighboring 
fence  for  a  lever,  and  tbe  stone  should  roll  or 
tbe  lever  break,  and  if  the  men  engaged  in  tbe 
work  should  be  hurt  thereby, — a  jury  would 
naturally  find  that  such  selection  of  materials 
and  appliances  was  a  part  of  the  work  to  be 
done,  and  not  within  the  implied  duty  and  un- 
dertaking of  the  employer. 

In  tbe  case  at  bar,  this  aspect  was  not  pre- 
sented to  the  jury.  The  question  was  whether, 
under  the  circumstances  (iisclosed,  and  in  view 
of  the  nature  of  the  wprk  to  be  done,  tbe  place 
of  its  execution,  and  the  character  of  tbe  means 
and  appliances  required  to  aid  the  workman,  it 
was  the  implied  duty  of  the  defendant  to  fur- 
nish such  means  and  appliances;  whether, 
in  tbe  absence  of  any  express  contract  upon  the 
subject,  this  duty,  according  to  the  understand- 
ing of  the  parties,  rested  upon  the  defeudant 
or  upon  those  who  should  undertake  to  do  the 
work.  According  to  tbe  instructions  given 
this  duty  was  assumed  to  rest  upon  the  de- 
fendant. But  it  might  well  be  found  tliat 
tbe  parties  did  not  understand  that  the  defend- 
ant was  to  be  responsible  for  the  selection  of 
tbe  blocking  or  other  means  to  be  used'in  rais- 
ing the  condensers.  If  the  bill  of  exceptions 
contains  all  the  facts  necessary  to  be  taken  into 
consideration,  the  more  natural  inference  is 
that  the  plaintiff  did  not  rely  upon  tbe  defend- 
ant, or  upon  Atkins  as  representing  the  de- 
fendant, to  furnish  suitable  means  and  appli- 
ances, but  rather  that  by  mutual  understandrng 
that  this  was  a  matter  left  to  be  done  in  the  ex- 
ecution of  the  work,  and  as  apart  of  it.  From 
the  circumstances  proved,  the  law  does  not  im- 
ply an  undertaking  on  tbe  part  of  the  defend- 
ant to  be  responsiDle  for  the  sufficiency  and 
safety  of  the  means  and  materials  to  be  em- 
ployed. These  circumstances  are  at  most  but 
evidence  from  which,  taken  in  connection  with 
other  facts,  such  imdertaking  might  be  in- 
ferred by  tbe  jury;'and  in  the  absence  of  any 
express  contract  or  implied  undertaking,  of 
course  negligence  is  not  imputable  to  tbe  de- 
fendant. Ciarke  t.  Soule,  187  Alass.  880; 
den  V.  FitehbuTff  It.  ft.  Co.  129  Mass.  274:  Har- 
kins  V.  Sia  ndard  thigar  Refinery,  J  32  Mass.  400. 

There  is  another  consideration  that  ought  to 
be  mentioned.  In  order  to  recover,  the  plaintiff 
must  show  not  only  that  it  was  the  defendant's 
duty  to  furnish  proper  materials,  but  that  it 
failed  in  that  duty.  There  was  no  evidence 
tliat  anything  broke,  orthat  the  materials  were, 
defective.  The  mistake  seems  to  have  been  in' 
supposing  that  the  blocking  would  not  slip, 
and  that  it  needed  nothing  to  keep  it  in  place. 
There  was  no  evidence  to  show  that  the  means 
of  fastening  it  could  not  readily  have  been  had 
if  it  had  been  thought  necessary  to  use  such 
means.  The  plaintiff  offered  evidence  that, 
with  the  articles  actually  used  ia  constructing 
the  hoisting  arrangement  and  no  more,  it  could 
not  he  made  safe  for  tbe  work  to  be  done.  This 
does  not  imply  that  means  of  making  it  more 
secure  were  wanting;  and  we  fear  that  the  ver- 
dict may  have  been  returned  for  the  plaintiff 
merely  because  the  jury  thoufdit  that  there  was 
an  error  in  judgment  in  putting  one  block  on 
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top  of  aoother  without  fosteaing  them  together, 
am  tliat  thus  an  unsuitable  hoisting  arrange- 
ment was  provided  by  Atkins,  ^ee  Flot/d  v. 
Bttgden,  184  Mass.  56S ;  Zeigter  \.  J>a»,  128 
Man.  163. 
£beeptumt»uttttinsd. 


J.  W.  SMITH 

V. 

J.  W.  WILDES  et  al. 

1.  It  can  not  be  laid  down  as  a  nnlveraal 
rule  that  it  is  neg-U^nce  for  a  blind 
man  to  walk  the  streets  of  Qoston 
unattended.  Hence,a  blind  man,  forty- 
nine  years  old.  apparently  intelligent, 
nsed  to  going  about  alone,  well  acqmiint- 
ed  with  the  particular  locality, — haa  a 
right  to  rely  to  Bome  extent  upon  the 
supposition  that  pitfalls  will  not  be  left 
unguarded  in  tbe  sidewalks. 

2.  In  an  action  brought  against  the  own- 
ers of  premisee  fronting  on  a  sidewalk, 
for  damages  for  IqjnrlM  eanaed  by 
falling  into  an  nngoiffded  pitfall  on  the 
sidewalk,  the  qaestlon  of  defendants' 
mef^igepoe  moat  be  left  to  the  jnrjr. 

(SuSott — 'Filed  Vebmaiy  28, 1887.) 

ON  defendants'  ezceptfons.  Owrrvled. 
Action  of  tort  to  recover  damages  for  per- 
.  Booal  injuries. 

At  the  trial  in  the  superior  court,  before 
Enowlton,  J.,  the  following  facta  appeared: 

Plaintiff  was  totally  blind  and  had  been  eo  for 
twenty-five  years,  and  was  accustomed  to  the 
streets  of  Boston  and  acquainted  with  the  par- 
ticular locality  in  which  he  received  the  inju- 
ries for  which  he  brought  this  action.  While 
traveling  oo  Bromfield  Street,  unattended,  in 
the  discfaaige  of  his  business  as  a  piano  tuner, 
he  fell  through  an  opening  in  the  sidewalk  in 
frontof  premisesoccupied  by  defeadutts.  The 
opening  in  the  sidewalk  wfa  used  by  defend- 
ants for  the  purpose  of  lowering  and  raising 
large  boxes  used  in' their  business  as  dealers  in 
furniture  and  upholstery  goods.  The  opening 
was  about  8  feet  in  width  from  the  line  of  the 
building  outward,  and  about  6  feet  long  and  9 
feet  deep.  It  occupied  about  one  half  of  the 
sidewalk  outward  from  the  building.  It  was 
usually  covered  by  a  wooden  trap  door.  On 
the  day  on  which  defendant  was  inhired  it  was 
opened  and  the  trap  door  was  fcdded  up  and 
placed  in  front  of  it  leaving  about  15  inches  of 
the  sidewalk  unoccupied  netween  It  and  the 
curbing.  Workmen  were  engaged  in  raising 
from  the  basement,  boxes  which  were  to  be 
loaded  on  a  truck  which  was  drawn  up  against 
thecurb.  ThereweresimilartrapdoorsoD this 
street  of  which  plaintiff  had  knowledge.  The 
opening  was  entirely  UDguuded,  and  It  Ufpeaxed 
there  was  no  one  there  whose  especial  business 
it  was  to  look  out  for  or  warn  persons  approach- 
ing. 

At  the  conclusion  of  plaintiff's  case,  and  again 
at  the  close  of  all  the  evidence,  the  defendants 
requested  the  court  to  rule  that  the  action  could 
not  be  maintained,  and  to  direct  a  verdict  for 
defendants;  which  the  court  refused  to  do.  and 
the  defendants  excepted. 
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Me$$r$.  OMton  *  WUtaay,  for  defaid- 

ants: 

Plaintiff  being  deprived,  by  bis  Infirmity,  of 
the  most  effective  means  of  avoiding  danger,  it 
is  incumbmit  on  him  to  balance  thb  delect  by 
the  greatest  caution  and  vigilance  In  Ibeoaeoc 
his  remaining  senses. 

Hinn  V.  LowU,  1  Allen.  177;  Purl  v.  St. 
Zouit.  K.  a  AN.  R.  Ma  186.  Seein- 

stmction  of  thecourt below InA!yiiaUsT..fiB»- 
rahan,  100  Mass.  818. 

The  duty  of  the  defendants  was  not  increased 
by  the  infirmity  of  the  plaintiff.  They  were 
obl^^,  in  the  absence  of  notice,  to  talu  sach 
precantions  only  as  were  necessary  to  ptiteGt 
people  in  the  exercise  of  due  care,  and  having 
the  common  means  of  avoiding  danger. 

PboU  V.  N.  C.  R.  R.  Oo.  8  Jon«/L.  (N.  C.) 
840:  Herring  v.  Wilmington  dh  R.  R.  R.  C».  10 
Ired.  L.  402;  Laiee  Shore  4iJt.  8.  B.  B.  Oo.  v. 
MiUer,  26  Mich.  374-279. 

Memn.  Paul  West  and  WUUamC.  Tar- 
bell,  for  plaintiff: 

The  tenant  in  possession  had  the  acte  contnl 
of  the  premises,  and  was  therefore  respooaUe 
to  the  public. 

LoweU  V.  apatUding,  4  Cush.  278;  Amrfv. 
Putnam,  137  Mass.  406;  Leonard  v.  8Urer,  lU 
Mass.  86. 

There  was  evidence  that  the  trap  door  wm 
open  and  unguarded.   lUs  hi  itseli  is  evIdeMe 

of  negligenoe. 

In  Za  ruey.  Farren  Hotel,  llGMass.  67,it«tl 
held  that  the  fact  that  an  excavadon  In  boat  ef 
defendant's  premises  was  not  oorered,  maeri' 
dence  of  negligence. 

In  hfellen  v.  MorriU,  126  Mass.  645,  thewaat 
of  a  railing  to  guard  an  embankment  adjoining 
a  sidewalk  was  held  ne^gence. 

In  Stewart  v.  Putnam,  127  Mass.  407,  to  leave 
a  coal-hole  in  the  sidewalk  open,  was  ne^ 
gence. 

The  plaintiff  was  in  the  exerdae  of  due  caie. 

Tbe  old,  the  lame,  and  the  inflim 
to  the  use  of  the  streets,  etc. 

O'JHbra  T.  Bud»n  RiterB.  JZ.  88N.  Y.  4tt 

Natural  disaUlitles  are  to  be  conceded  a  ftf 
higher  indulgence  in  law  than  ttie  self-inflicted 
disability  of  anmkenness. 

Beach,  Gont.  Neg.  pp.  898-400. 

A  blind  man  is  not  required  to  see  at  Us 
peril. 

Holmes,  C.  L.  109. 

It  is  plainly  the  law  that  negligence  will  never 
be  imputed  to  tbe  blind,  etc ,  simply  and  eoWy 
because  they  go  about  Uieir  boslneas,  as  other 
men  do,  in  as  careful  a  way  as  their  facultiai 
permit.  Such  conduct  on  me  part  of  sucb  per- 
son is  never,  in  contributory  ne^gence. 
They  must  use  what  care  they  can  under  the 
drcnmstances, — ordinary  care. 

Beach,  Gont.  Neg.  pp.  8W,  400.  and  oses 
cited  in  note  1;  Davenport  v.  Budamam,  S7  N. 
Y.  668. 

Gox  V.  Wettehe^  Turnpike  Co.  88  Barb.  414, 
a  case  where  it  was  held  that  tbe  fact  that  a 

Eerson  did  not  see,  although  he  coald  have  if 
e  bad  looked,  was  not  per  te  negligence.  Tbe 
court  says;  "Travetershad  a  ri^t  to  imsume, 
and  to  act  upon  the  presumptwn  that  the  de- 
fendant had  complied  with  the  condltiona  wbSA 
this  law  dcnwoded." 
See  also  OarUmd  v.  Towns.  119  Mass.  160; 
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also  Os$hter^nk  t.  Gardner,  17  Jones  A  B. 

m 

Plainttff  fifled  to  reoover  because  he  showed 
DO  negligence  in  defendant;  but  no  attempt  was 
made  to  nonsuit  plaintiff  because  he  was  blind. 

Stetam-  V.  Landovm.  53  N.  H.  244. 

In  m.  Cent.  R.  R.  Co.  v.  BuekMr,  28  HI.  2B9, 
plaintiff,  a  deaf  man,  was  held  n^ligent,  not 
becanse  of  his  deafiuSB,  but  because  he  did  not 
lue  his  eyes. 

See  Reunolda  t.  ffanrahan,  100  Mass.  818 ; 
Blkitu  T.  Botton  &  A.  R.  R.  115  Mass.  190 ; 
OmUon  T.  Tro^yer,  20  Rep.  411 ;  Wbart. 
Neg.  g§  806,  8OT;  40  lU.  218;  89  Mo.  88. 

C.  Allan.  J.t  delivered  the  opinion  of  the 

c!ourt: 

The  defendants  caused  a  trap  doOT  to  be 
opened,  teavinga  hole  in  the  sidewalk  of  a  much 
fnquented  street,  and  put  up  no  rail,  rope,  or 
other  barrier  to  keep  persons  from  walking  Into 
tbe  hole,  and  bad  nobody  there  whose  special 
business  it  was  to  look  out  for  and  warn  per- 
sons who  might  be  approaching.  Those  who 
were  at  work  there  were  there  for  the  purpose 
of  doing  the  work,  and  not  for  the  purpose  of 
warning  passers-by.  UndersucfacfrcumstanceB, 
tbe  questioD  of  the  defendants'  negligence  must 
be  left  to  the  jury.  Nor  can  we  say,  as  matter 
of  law,  that  there  was  such  neglieence  on  the 

Eirt  of  the  plaintiff  as  to  prevent  his  recovenr. 
e  was  forty-nine  years  old,  apparently  intelK- 
gent,  used  to  going  about  alone,  well  acquainted 
with  this  pairactuar  locaU^,  andhehaaaririit 
to  rely  to  some  extent  upon  tbe  BupnoBitionuat 
pitfalls  would  not  be  left  unguarded  in  the  side- 
walk. It  cannot  be  laid  down  as  a  univeraal 
rule  that  it  is  ne^igence  for  a  blind  man  to 
walk  the  streets  of  Benton  unattended.  Indeed, 
so  broad  a  proposition  as  this  is  not  contended 
for  by  the  defendants. 

Under  all  tbe  circumstances,  disclosed  in  the 
{veeent  case,  it  was  tuoger  to  leave  the  ques- 
tkm  whether  the  plaintiff  was  negligent  or  not 
to  the  jury.  Davenport  v.  Baseman,  87  N.  Y. 
568;  Harrit  v.  Vebelhoer,  76  N.  Y.  170;  Sleeper 
V.  Landoan,  62  N.  H.  244. 

Tbe  instructions  given  to  the  jury  are  not  re- 
ported, and  it  is  to  be  presumed  that  th^  were 
proper. 
JBvMfpMiHU  Msmttai, 


Edwin  C.  COOK, 
e. 

Annie  H.  COOK. 

1.  Wkere  a  deeree  of  divorce  nisi  did 
not  dlasoWe  the  bonds  of  BUktrimony 

between  tbe  libellee  and  her  husband, 
and  a  second  marriage  with  Ubellant 
was  solemnized  before  the  decree  of  di- 
vorce was  made  absolute,*  tbe  second 
Buurriai^  is  void,  and  her  belief  that 
her  marriage  with  Ubellant  was  valid, 
is  in  law  imm»teriaL 

S.  Wbere  It  does  not  amtear  tlutt  the 
deeree  absolute  dimMTlng  libellee^s 
fomeF  marria.ge  was  entered  by  the 
court  to  take  effect  as  of  the  date  of 
the  deere«-niai,  or  as  of  auy  date  prior 
to  the  BigDing  of  the  decree,— even  if  the 
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court  had  power  to  enter  such  decree 
nimepro  tune  (which  isdoabtedX— it  not 
having  l^en  so  entered,  Ubellant  is  en- 
titled to  a  decree  deolani^  the  seeond 
■uuvla^  void. 

(Suffolk — Filed  Pebrusrr  tt.  1B87J 
/TfN  report. 

\j  Libel  for  annulling  a  marrliwe.  Tbe  par- 
ties were  married  November  20,  1882,  both 
being  residents  of  this  Commonwealth.  The 
alleged  reason  of  tbe  ioTalidityof  the  marriage 
is  that  the  libellee  bad  a  former  husband  living. 
She  was  married  in  1878  to  John  W.  Cameron, 
and  May  18, 1883,  a  decree  of  divorce  »Mt  was 
duly  entered  in  her  favor  against  him  In  this 
o(Hirt  for  the  cause  of  desertion. 

November  80, 1888,  she  duly  filed  her  appli- 
cation to  have  tbe  deeree  made  absolute,  and 
was  entitled  to  such  decree;  and  November  21, 
1882,  the  decree  was  made  absolute.  The  par- 
ties to  this  libel  bad  arranged  to  be  married  to 
each  other  on  tbe  evening  of  said  November 
20,  both  parties  having  knowledge  of  tbe  former 
marriage  of  this  libellee,  and  of  said  proceed- 
ings for  a  divorce,  and  both  expecting  that  the 
d^ree  would  be  made  absolute  on  that  day  be- 
fore tbe  marriage.  About  tbe  hour  appointed 
for  tbe  marriage,  the  coimsel  for  this  libellee 
informed  her  that  he  had  not  been  able  to  pre- 
sent the  application  for  a  decree  absolute  to  a 
judge  on  that  day,  and  that  the  decree  would 
not  be  entered  until  the  next  day.  8he  would 
have  postponed  the  marriage  but  for  the  persua- 
sions of  this  Ubellant,  and  his  assuruices  that 
her  divorce  was  absdute  without  the  entry  of 
the  decree,  and  that  she  could  lawfully  many 
him  at  that  time. 

Both  parties  then  knew  that  this  libellee  was 
entitled  to  a  decree  absolute,  and  believed  that  it 
would  be  entered  on  the  next  day;  and  then, 
and  during  subsequent  cohabitation  in  this 
C<mimonwMlth,  believed  their  marriage  to  be 
valid,  although  consummated  before  the  entry 
of  the  decree  absolute.  Unless  for  said  proceed- 
ings in  divorce,  the  libellee  was  the  wife  of  said 
John  W.  at  the  time  of  her  marriage  with  the 
Ubellant,  which  he  seeks  to  have  annulled. 

The  case  was  heard  in  tiie  supreme  court,  be- 
fore W.  Allen,  /.,  who  reserveil  the  questions 
of  law  arisingupcm  the  &cts  stated,  and  report- 
ed the  case  for  the  detenninaUon  of  the  full 
court. 

iff-.  T.  E.  Grover*  for  Ubellant: 
The  belief  of  the  parties  to  the  marriage,  as 
to  its  being  a  valid  one,  cannot  affect  its  valid- 
ity. If  it  was  unlawful,  the  opinion  of  those 
woo  contracted  it  that  it  was  lawful  cannot 
make  it  so. 

Humpion  V.  'Hunnmon,  114  Mass.  566;  Glam 
v.  Qltua,  lU  Mass.  «»;  White  t.  White,  105 
Mass.  825;  Vommonwalth  v.  Muruon,  187  Mass. 
409. 

The  Ubellant,  in  a  libel  for  divorce  where  a 
decree  niH  lus  been  entered,  cannot  contract  a 
valid  mairiage  in  this  Oanmonwealth  unUl 
that  decree  has  been  made  absolute  by  a  new 
decree  upon  a  new  petition. 

Stat.  1867,  chap.  222;  Stat.  1882,  cbap.  228; 
Moort  V.  Moore,  121  Mass.  282;  Stat.  1870,  chap. 
404;  Pub.  Stat.  cbap.  146,  ^  32;  Milord  v. 
Woreater,  7  Mass.  48;  Omnumteeaith  v.  ifvn- 
jon,  sHpni/  Sk^erly  v.  Edgerl^,  113  Mass.  55; 
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Fm  T.  Davit,  118  HaM.  358;  Qratety.  QtatM, 
108  Mass.  830. 

Mr.  T.  S.  Dame,  for  libetlee: 

1.  Bt  Stat.  1883,  chap.  238,  the  Onat  decree 
relates  Dack  and  takes  effect  from  the  time  of 
the  filing  of  the  application  therefor. 

3.  If  uie  decree  does  not  take  effect  from  the 
time  of  filing  the  application  therefor,  the  libe- 
lant, knowing  all  me  facts,  not  only  persuaded 
the  libellee  to  enter  into,  but  himself  entered 
into,  a  contract  forbidden  by  statute,  and  was 
as  much  at  fault  as  the  libellee. 

Pub.  Stat.  chap.  307,  %  8. 

8.  Pub.  Stat.  chap.  146,  %  11,  does  not  re- 

auire  this  court  to  relieve  a  person  who  has  par- 
cipated  in  a  transaction  forbidden  by  statute 
from  the  consequences  of  his  own  illegal  act, 
and  it  will  not  do  it. 

Qrtgg  v.  Wyman,  4  Cush.  332;  HaU  v.  Cor- 
an-an.  107  Mass.  251;  Cardote  v.  Sa>ift,  118 
Haas.  360. 

4.  If  a  decree  of  nullity  is  entered,  the  libellee 
abonld  continue  to  have  the  care  and  custody  of 
the  child,  and  receive  from  the  libellant  a  rea- 
aonable  sum  towajids  its  support. 

Pub.  Btat.  chap.  146.  §  15;  chap.  146,  9, 39. 

Field.  J. ,  delivered  the  opinion  of  the  court: 

This  libel  is  within  the  provi^n  of  Pub.  Stat, 
chap.  145,  ji  11-  The  decree  of  divorce  nm 
did  not  dissolve  the  bonds  of  matrimony  exist- 
ing between  Annie  M.  Cameron  and  John  W. 
Cameron,  and  she  was,  at  the  time  her  marriage 
with  the  libellant  was  solemnized,  the  wife  of 
Cameron.  Her  belief  that  her  marriage  with 
the  libellant  was  valid,  is  in  law  immaterial, 
for  such  a  marriage  is  absolutely  void.  Pub. 
Slat.  chap.  145,  s^f  4,  7. 

The  facte  reported  do  not  bring  the  case  with- 
in Pub.  Stat.  chap.  145.  g  27. 

It  is  contended  that  tbe  absolute  decree  of 
divorce  entered  in  her  libel  against  Cameron, 
on  November  21, 1883,  may  be  held  to  relate 
back  to  the  time  when  she  filed  her  application 
for  a  final  decree,  which  was  on  November  20, 
1882,  and  before  her  marriage  with  tbe  libel- 
lant. It  does  not  appear  that  this  decree  was 
entered  by  the  court  to  take  effect  as  of  Nov- 
ember 20,  or  as  of  any  date  prior  to  the  signing 
of  tbe  decree.  There  is  nothing  in  the  statutes 
indicating  that  such  a  decree  can  be  made  to 
take  effect  before  it  is  dgned,  and  we  doubt  the 
power  of  the  court  to  enter  such  a  decree  nunc 
pro  tune.  However  this  may  be,  the  decree  in 
this  case  was  not  entered  nunc  pro  tunc.  The 
libellant  is  entitled  fo  a  decree  declaring  the 
marriage  void.  Tliompson  v,  Thompson,  114 
Mass,  566;  White  v.  White,  105  Mass.  335;  Moors 
T.  Moors,  121  Mass.  282;  Edgerlv  v.  Edgerly, 
112  Mass.  55;  Fax  v.  Daris,  118  Mass.  258. 

The  form  of  the  decree  must  be  settled  by  a 
single  juBtice,  to  whom  application  may  be  made 
by  either  party  for  orders  concerning  the  care, 
custody,  and  maintenance  of  the  minor  child. 
See  Pub.  Stat.  chap.  14S.  g  15. 

Bo  ordered. 


Henry  F.  BAR8T0W,  Admr., 

OLD  COLONY  II.  R.  CO. 

1.  A  trespasaer  upon  tbe  traolu  of  a  rail- 
road company  eajmot  reeover  for  an 
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injtuy  to  himself  from  its  cars  wiIms 
there  is  proof  of  wllUkd  neg>li«eaea  on 

its  part. 

2.  If  he  was  a  mere  licensee,  the  dwty 
owed  him  by  the  companj'  is  not  to  in- 
jure him  wantonly  or  willfully.  He  baa 
no  cause  of  action  on  account  of  dan- 
gen  existing  in  the  place  he  is  only  per- 
mitted to  enter. 

8.  But  where  one  voluntarily  undertook  to 
perform  service  for  the  company,  and  its 
agent  assented  to  his  performing  such 
service,  he  stands  in  the  relation  tut  a 
servant  while  engaged  in  such  service. 

4.  The  rule  of  law  that  a  master  is  mat 
in  general  responaible  to  his  servant 
for  injury  sustained  by  the  neglis<eBee 
of  a  fbllow-serrant  in  the  course  of 
their  common  employment,  appU—  to 
sQch  Tolnnteer. 

5.  Where  such  volunteer  had  been  warned 
not  to  walk  upon  the  track,  and  knew  a 
train  was  approaobing  behind  him  and 
did  not  use  his  eyes  nor  heed  the  whistle-, 
— Held,  that  there  was,  under  tbe  etr- 
cumstances,  ample  evidence  of  his 
carelessness  and  nefrligeuoe. 

(Bristol  l>iled  Febnurr  83>  188T-> 

ON  report.  Judgment  on  tbe  verdict. 
Action  of  tort  brought  by  the  plaintifT,  as 
administrator  of  Frederick  Barstow,  to  recover 
damages  for  the  death  of  said  Barslow  for  the 
benefit  of  the  next  of  kin.  Said  Barotow's 
death  resulted  from  his  faeine  struck  by  a  tnin 
of  cars  on  defendant's  Tailroad  at  Tanntoii, 
plaintiff  alleging  in  his  declaration  that  the  ac- 
cident was  caused  by  the  unfltness  and  gnm 
negligence  and  carelessness  in  manatging  said 
tram. 

The  case  was  tried  in  the  superior  court,  be- 
fore Tbomjwon,  J.,  upon  the  evidence,  wliicli 
is  substantially  set  out  in  the  opinion;  and  de- 
fendant asked  the  court  to  rule  that  the  actloD 
could  not  be  maintained,  and  to  direct  a  vtf- 
diet  for  the  defendant.  The  court  somled.  and 
directed  a  verdict  for  defendant  and  reported 
the  case  for  Ihe  determination  of  tbe  supreme 
Judicial  court, — if  said  ruling  was  wrong  the 
verdict  to  he  set  aside,  otherwise  judgment  to 
be  entered  thneon. 

Mesgr$.  James  F.  Jackson  and  D»wid 
F.  Slade.  for  plaintiff: 

One  who  without  employment  Toluntarilr 
undertakes  to  perform  service  for  another  wtu 
bis  assent,  stands  in  the  relation  of  «  servant  for 
tbe  time  being.  The  same  is  true  when  tbeaa- 
slstantfe  Is  rendered  to  the  servant  or  agent  of 
another.  The  relationship  between  the  volun- 
teer and  such  savant  is  then  that  of  fellow-ser- 
vant. 

Degg  v.  Midland  B.  Co.  1  H.  &  N.  777 ; 
Wright-v.  London  *iV.  W,  B.  CW.  L.  R.  1 Q.  R 
Div.  256;  Oibome  v.  Knox  A  L.  R.  R.  Gf.  US 
Me.  51;  Street  B.  Go.  v.  Botton,  48  Ohio  St.  334. 

There  was  evidence  that  Banrtow  undertook 
to  perform  service  for  the  defendant  with  tte 
assent  of  the  station  agent. 

Holmes  v.  Jfort/i  Eaatem  it  C%>.  L.  R  4 
Exch.  368. 

"  Acts,  which  in  an  intruder  would  be  neg- 
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Ugence,  are  not  such  when  done  by  the  servant 
in  tbe  usual  and  prudent  dlacfaaive  of  his  duty, 
as  walking  on  the  track  or  stepping  on  it  when 
a  train  is  coming." 

Pierce^  R.  R.  p.  378;  Slede  v.  Central  R.  R. 
Co.  43  Iowa,  100;  Snow  v.  Housatonie  B.  R.  Co. 
8  AJlen,  441:  QoodfeUow  v.  Boatim,  H.  4t  E.  R. 
B.  Co.  106  Mass.  4<il 

Whsre  the  circumstances  are  complicated,  the 
question  of  due  care  Is  for  the  jury. 

Oayntyr  v.  Old  Colony  &  R.  R.  Co.  100 
Mass.  308. 

To  attempt  to  cross  a  railroad  track  without 
looking  up  or  down  to  see  if  a  train  was  ap- 
proaching would  be,  unexplained,  as  a  matter 
of  law.  lack  of  doe  care.  Tet  the  question  is 
for  the  jury  where  It  appears  that  drcum- 
stances  might  have  led  a  person  of  ordinary 
prudence  to  think  there  was  no  need  of  looking. 

F^eneA  v.  Taunton  Branch  R.  R.  Co.  116 
3Iass.  530. 

To  try  to  cross  a  track  in  front  of  an  ap- 
proaching engine  when  you  could  stop  your 
Eiorae  would  seem,  unexplained,  a  lack  of  due 
care,  yet  the  accompanying  circumstances  may 
send  the  question  to  the  jury. 

Craig  v.  jVrw  York.  JV.  A  it.  H.  B.  R.  Co. 
118  Mass.  483  ;  Commonwealth  y.  FitelUmrg  R. 
R.  Go.  10  AUen,  191;  WiUiamt  v.  Qrealy,  112 
Mass.  81;  Gomf^waUh  t.  Met.  B.  Co.  107 
Mass.  336. 

The  master  is  bound  to  use  reasonable  care 
In  keeping  the  engines  with  which,  and  the 
buildings,  places,  and  structures  in,  upon,  or 
over  which,  his  business  is  carried  on,  in  a  fit 
and  safe  condition. 

Hoiden  v.  Fitehlmrg  R.  R.  Go.  139  Mass.  276. 

If  the  company  has  been  negligent  the  ser- 
vant may  recover  though  the  negligence  of  a 
fellow- servant  may  have  contributed  to  the  in- 

^"^yiw  V.  Taylor,  lOQray,  274;  Stringham  v. 
Steaart,  100  N.  T.  525,  1  CtenL  Rep.  779. 

Meagrt.  Morton  *  Jenalnga^  ttxc  de- 
fendant: 

There  is  no  evidence  which  would  warrant  a 
jury  in  finding  a  verdict  for  the  plaintiff.  To 
enutle  the  pluntifl  to  recover  it  must  appear: 
(1)  ^at  tbe  plaintUTs  intestate  was  rightfully 
walking  on  the  defendant's  track;  (3)  that  tbe 
injury  was  caused  by  tbe  defendant's  negli- 
gence or  the  unfitness  or  gross  negligence  of  Its 
servants:  (8)  that  tbe  plamttfrsintestate  was  in 
the  exercise  of  due  care. 

Pub.  Stat.  chap.  112,  212. 

As  a  mere  volunteer,  attempting  to  perform 
service  for  the  company  of  which  it  knew  noth- 
ing, and  to  which  it  had  not  consented  either 
expressly  or  impliedly,  he  was  unlawfully  on 
the  defendant's  track  and  cannot  recover,  in  the 
absence  of  willful  negligence  on  tbe  part  of  the 
defendant,  of  which  there  is  no  evidence. 

Baltimore  tk  O.  B.  R.  Co.  v.  State,  83  Md. 
542;  Lake  Shore  4:  Me.  S  B.  B.  Co.  T.  MiUer. 
35  Mich.  379;  Johnaon  v.  BoUon  A  M.  R.  R.  Go. 
135  Mass.  75 ;  NichoUon  v.  Brie  B.  Co.  41  N. 
Y.  525;  Bums  v.  BotUm  A  L.  R.  B.  Co.  101 
Mass.  50;  Morriasey  v.  Eaatern  R.  B.  Co.  126 
Mass.  377;  Mulherrin  v.  Delaware,  L.AW.K 
B.  Go.  81  Pa.  366. 

If  the  plaintiff's  intestate  was  not  a  trespasser 
or  licensee,  but  was  rightfully  on  the  track  as 
a  servant  of  the  defendant,  and  in  the  exercise 
2  Mass. 


of  due  care,  and  was  injured  by  the  negligraice 
of  anyone,  such  negligence  is  to  be  imputed  to 
thpse  in  charge  of  the  train  and  would  be  the 

negligence  of  reUow-servants. 

Maynard  v.  Boston  tfc  Me.  B.  B.  Co.  115  Mass. 
458;  Degg  v.  Midland  B.  B.  Co.  1  H.  &N.  773; 
Flower  v.  Penn.  B.  B.  Cb.  69Pft.  210;  &Brien 
vf  Bo^n  A  A.  R.  R.  Co.  188  Mass.  887. 

The  evidence  shows  that  the  deceased  was 
not  in  the  exercise  of  due  care.  Whether  he 
was  on  the  track  lawfully  or  unlawfully,  or 
whether  the  defendant  was  or  was  not  negli- 
gent, the  carelessness  and  negligence  of  the  de- 
ceased contributed  to  the  injury. 

Wilcox  V.  Borne,  W.  ife  0,  B.  R.  Go.  89  N. 
Y.  868;  Van  Sehaick  Sudaon  B.  B.  B.  Go. 
43  N.  Y.  637;  Moore y.  Penn.  B.B,  Oo.W Pa. 
301;  Reynolds  v.  N.  Y.  Cent.  etc.  B.  B.  Go.  68 
N.  Y.  248;  Orm^*  v.  Boston  &  P.  B.  R.  Co. 
14  R.  I.  102;  ButUrfield  v.  WesUrn  R.  B.  Co. 
10  Allen,  582;  Jn^e  v.  East  Boston  Ferry  Co.  106 
Mass.  149;  Binekky  v.  Cape  Cod  B.  B.  Go.  120 
Mass.  357:  Bell^ontaine  B.  B.  Co.  v.  Snyder, 
24  Ohio  St.  670. 

Gardner,  J.,  delivered  the  opinion  of  the 

court: 

Six  months  before  the  injury  was  sustained 
by  the  plaintiff's  intestate,  he  applied  to  the 
stiation  agent  of  defendant,  at  the  Dean  Street 
Station  in  Taunton,  for  the  purpose  of  "  learn- 
ing telegraphy."  The  agent  gave  him  permis- 
sion to  go  to  the  station  for  that  purpme,  and 
from  that  time  to  the  date  of  the  injury,  de- 
ceased remained  at  the  station  more  or  less. 
On  the  day  of  the  fatal  injury,  the  station  mas- 
ter received  a  message  from  Boston,  asking 
"  how  long  before  Tilton,  the  conductor  of  the 
coal  train,  would  be  ready  to  leave."  While  the 
agent  was  reading  tbe  message,  and  giving  hisat- 
tention  to  It,  tbe  deceased  ran  out  of  his  office 
and  just  as  he  was  going  out  of  the  door  he  said : 
•Tm  going  up  there  to  see."  The  agent  did 
not  try  to  stop  him.  He  testified  that  be  did 
not  have  time,  and  that  he  did  not  have  time  to 
get  to  the  door  to  stop  him.  If  upon  this  evi- 
dence the  plaintiff's  intestate  was  a  trespasser, 
upon  the  tracks  of  the  defendant's  railroad,  be 
cannot  recover  unless  there  is  proof  of  willful 
negligence  on  tbe  part  of  the  defendant. 
Johnson  V.  Boston  <fc  Me.  B.  R.  Co.  125  Mass.  75; 
Burns  v.  Boston  &  L.  B.  B.  Co.  107  Mass.  50; 
Morrissey  v.  Eastern  R.  B.  Co.  128  Mass.  877. 

If  he  was  a  "  mere  licensee,"  the  duty  owed 
him  by  the  defendant  was  not  to  injure  him  wan- 
tonly or  willfully.  He  has  no  cause  of  action 
on  account  of  dangers  existing  in  the  place  he 
is  only  permitted  to  enter.  Holme*  v.  North  E. 
B.  Cb.  L.  R  4  Ex.  254.  But  if  the  deceased 
voluntarily  undertook  to  perform  service  for 
the  corporation,  and  the  agent  assented  to  his 
performing  such  service,  then  he  stood  in  the 
relation  of  a  servant  while  engaged  in  such  ser- 
vice. The  rule  of  law  that  a  master  Lb  not,  In 
general,  respon^ble  to  hts  servant  for  injury 
sustained  by  the  negligence  of  a  fellow-servant 
in  the  course  of  their  common  employmem, 
applies  to  such  volunteer.  Degg  v.  MimandR. 
Co.  1  H.  &  N.  7:7;  Osborne  v.  Knox  A  L.  R. 
R.Co.m  Me.  51. 

The  deceased  was  not  a  passenger,  and  it  is 
not  contended  by  the  plaintiff  that  the  deceased 
vaa  injured  by  the  wanton  or  willful  acts  of  tbe 
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defendant's  servants.  Tbere  was  evidence 
from  which  a  jury  would  be  warranted  in  find- 
ing that  the  deceased  was  a  volunteer,  that  the 
aj^nt  assented  to  his  acting  as  such  for  the  cor- 
poration, and  that  at  the  time  of  his  injury  he 
was  Toluntarilv  undertaking  to  perform  service 
fw  the  deteDtunt.  The  oonduct  of  the  plain- 
tiff's Intestate  was  mch  at  the  Ume  he  recdvla 
tbe  injury  that  we  do  not  think  it  necessary  to 
consider  questions  relating  to  the  negligence  of 
the  defendant's  servant,  or  the  responsibility  of 
the  defendant  to  the  deceased,  by  the  negli- 
gence of  a  fellow  servant  in  the  course  of  the 
common  employment.  He  had  been  previously 
warned  by  the  agent  not  to  walk  on  the  track. 
He  was  more  or  leas  familiar  with  the  premises. 
He  knew  that  a  train  was  approaching.  He 
was  walking  between  the  tracks  with  hu  back 
to  the  approaching  train.  He  did  not  look 
back  to  see  whether  the  train  was  coming  to- 
wards him  or  going  at  the  switch  upon  another 
track.  Tbere  was  nothing  to  obstruct  his  view 
of  the  train  craning  toward  bim.  So  far  as  the 
evidence  disclosed  nis  podtion,  he  was  walking 
with  bis  head  brat  down,  and  bedid  not  turn  to 
look  behind  bim.  He  could  have  looked,  and 
he  could  have  stepped  from  the  track  after  the 
whistle  had  sounded,  and  thus  he  could  have 
avoided  the  collision.  The  train  was  running 
where  it  had  a  right  to  run.  The  deceased  was 
not  induced  by  any  a^nt,  servant,  or  officer  of 
the  corporation  to  thmk  that  the  place  he  was 
walking  in  was  safe  and  secure.  He  was  ap- 
parently in  the  possession  of  all  his  faculties. 
He  could  see  and  hear;  he  heard  the  train  ap- 
proaching. He  did  not  look  to  see  if  it  was 
coming  on  the  same  track  upon  which  he  was 
walking,  because  he  thought  that  it  was  com- 
ing on  the  other  track.  Si  one  of  its  features 
Ods  case  is  similar  to  that  of  Butterfietd  v. 
Watern  B.  Co.  10  Allen,  saS.  The  plaintiff  In 
that  case  was  upon  the  highway  crossing  the 
railroad.  The  deceased  in  the  case  at  hax  was 
upon  the  track  of  the  defendant,  where  there 
was  no  highway  or  road,  walking  at  his  own 
risk  upon  tne  track.  In  both  cases  the  injured 
parties  did  not  use  their  eyes  to  see  if  the  train 
waa  coming  towuds  them.  The  ruling  of  the 
court  in  that  case — that  the  plaintiff's  neglect  to 
use  bis  eyes  was  palpable  negligence,  and  he 
states  no  reasonable  excuse  for  it — applies  to 
the  conduct  of  the  plaintiff's  intestate,  in  the 
case  at  bar,  at  the  time  be  received  his  injury. 
There  was  not  only  no  evidence  of  due  care  on 
his  part,  but  there  waa  ample  evidence  of  his 
oaTeiessnesa  and  negligence.  Ineer.  JBeul  B09- 
ton  P^nry  Co.  106  Mass.  149;  BineJOeg  v.  Ojpe 
Cod  R.  H.  Co.  120  Mass.  357. 
Judgment  on  the  urdiet. 


Fred  C.  FLOTD  et  ah, 
e. 

Charles  L.  BTORRS. 

1,  An  ag^Feement  to  renew  a  contract 
is  a  proper  subject  for  a  decree  of  spe- 
eiflc  performance. 

2.  The  foot  that  the  contract  of  renewal 
was  witb  the  plaintiffs  as  copartners 
will  not  prevent  its  enforcement  for  the 
b«Beflt  of  one  of  them  afkm  tbedlMMi- 
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Intlon  of  the  oopartnerahip,  where  the 
contract  contained  the  provision  tbatin 
case  of  the  termination  of  the  fMrtoer- 
ship,  thejpartner  8uooeedin|f  totheban- 
nees  might  continue  by  himself  al(Hte, 
or  by  a  new  partnership  satisfactory  to 
the  o^eodant. 

(Suffolk — Filed  Febmarj  SB,  1887.1 

3N  report  Decree  for  ptaintifft. 
Bill  in  equity  to  enforce  spAciflc  perfocm- 
ance  of  a  (^ntract  to  renew  a  certain  agiee- 
ment,  and  for  an  injunction.  The  esse  was 
h«iTd  in  the  supreme  court,  before  Devens,  J.. 
on  the  bill,  demurrer,  answer,  n^iHcatioii  and 
evidence.  The  court,  having  orotaled  de- 
fendant's demurrer,  tieard  the  case  aa  tie 
merits  and  found  the  facts  sabstantially  as  fol- 
lows: 

The  bill  was  brought  by  Fred  C.  Floyd  and 
Charles  A.  Jackson  to  enforce  an  agreement 
made  by  Floyd  and  Jackson  with  the  defesd- 
ant,  Charles  L,  Btorrs.  by  which  on  ceftsia 
terms  Storrs  leased  to  the  plaintiff  bis  hiterat 
in  a  certain  newspaper,  called  the  "South  BotUa 
loquirer,"  which  was  thereafter  to  be  conducted 
by  Floyd  &  Jackson  on  certain  terms  until  Jan- 
uary 1,  1885,  and  to  be  printed  on  certain  tvnit 
by  Btorrs.  Said  Euprtsement  ccmtained  the  fol- 
lowing clause :  "  In  case  of  a  termination  of 
the  partneraliip  uxisting  between  the  party  of 
the  second  part,  the  p^ner  succeeding  to  the 
business  may  contiQue  by  himself  alone  or  bf 
a  new  partnership  satisfactory  to  the  party  of 
the  first  part;  but  in  no  event  shall  a  new  coo- 
tract  be  made  between  said  party  of  the  fint 
port  and  the  retiring  partner  of  the  parties  of 
the  second  part.  The  agreement  shall  reman 
in  force  till  the  lat  of  January.  1885,  aaten 
said  party  of  the  second  part  shall  condnds 
previous  to  the  1st  of  January,  1880,  to  aanol 
the  entire  contract." 

It  appeared  that  a  previous  hill  had  been 
brought  by  the  plaintiff  Floyd  against  Stom. 
December  16,  1884.  The  agreement  between 
Floyd  and  Jackson  waa  in  writing,  and,  with- 
out consultation  with  gtorrs,  the  partnenl^ 
bad  been  dissolved  during  the  poidency  of  the 
term  for  which  the  contract  was  made;  and 
this  bill  sought  to  have  the  defendant  restrained 
from  interfering  with  the  plaintiff  in  his  puUi- 
cation  of  the  "South  Boston  Inquirer,"  and  to 
compel  the  defendant  to  raiew  bis  cootxsci 
with  the  plaintiff  Floyd  teat  the  adtUtional  term 
of  five  years,  the  defendant  having  denied  his 
Uat^ty  thus  to  renew  and  asserted  bia  inten- 
tion to  resume  the  paper  on  January  1,  1885. 
The  bill  was  demurred  to  and  the  demuner 
sustained,  apparently  upon  the ground,  among 
others,  that  if  any  right  existed  to  have  sndi  a 
lease  renewed,  it  was  one  which  could  only  be 
enforced  by  both  the  parties  originally  contract- 
ing with  Btorrs, 

The  decision  above  referred  to  was  made  De- 
cember 27,  1884;  and  subsequently  thereto  the 
plainUffs,  Floyd  and  Jackson,  renewed  thar 

rnersbip  by  an  agreement  dated  December 
1884,  for  the  purpose,  only,  of  preserffinc 
their  rights  under  the  agreement  for  renewal 
for  the  additional  term  of  Ave  years.  Qy  sodi 
agreement  Jackson  became  only  a  nominal 
partner,  having  no  direction  of  the  bOBiwss  nor 
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power  to  contract  for  it,  tbe  eotire  cbbnm  and 
control  of  the  busioess  nmatnin;  in  Fk^. 
After  making  such  agreement  and  on  tbe  same 
day.  December  39.  1884,  the  plaiotiffo,  Floyd 
and  Jackson,  demanded  of  tbedefendant,  Storrs, 
a  renewal  of  the  lease  made  to  tbem  for  tbe  ad- 
ditioiulterm  of  five  years.  Oq  Storrs  refusing 
to  comply  with  their  request,  and  claiming  that 
he  should  resume  full  control  of  the  paper, 
plaintiffs  brought  this  bill. 

At  tbe  time  of  the  diuohition  of  the  partner- 
ship between  Floyd  and  Jackson,  it  was  orally 
asned  between  them  that  unless  Floyd  could 
himself  obtain  tbe  renewal  from  Storrs,  the 
partnership  should  be  resumed.  No  final  ad- 
justment or  settlement  of  tbe  partnership  affairs 
was  ever  had  between  tbem,  and  there  was  due 
Jackson  at  the  time  of  the  disMlutlDn  about 
flOO. 

Tbe  court  decreed  for  the  plaintiff,  overrul- 
ing tbe  demurrer,  and  givhig  the  relief  prayed 
for.  Tbe  defendant  duly  excepted,  and  at  his 
t«que8t  tbe  court  reported  the  ease  for  the  con- 
sideration of  the  full  court. 

Me8»rg.  M.  F.  Dickinson,  Jr^  andHolUa 
K.  Bailey,  for  defendant: 

The  bill  is  defective. 

1.  Because  It  contains  no  averment  what- 
ever that  tbe  plaintiffs  have  performed  the 
covenants  and  agreements  in  said  contract,  try 
tbem  to  be  [mrformed,  which  constitute  a  con- 
dition precedent  to  any  right  to  a  renewal. 

Marble  Go.  v.  BipUif.  10  Wall.  840  (77  U.  8. 
bk.  19,  L.  ed.  956);  Oanneti  v.  AU/rie,  lOS  Mass. 
87S. 

S.  Because  the  contract  sought  to  be  renewed 
and  spedflcally  enforced  is  not  such  a  contract 
as  a  court  of  equity  will  decree  performance  of. 
It  is  clear  that  equity  will  not  interfere  to  en- 
force part  of  a  contract  unless  that  part  is  clear-' 
It  aeverable  from  the  remainder. 

Marbla  Co.  v.  Biplejf.  10  Wall.  858.  369  (77 
U.  8.  bk.  19.  L.  ed.  961);  Offden  v.  Pimick,  9 
Jur.  N.  S.  288:  Fry,  Spec.  Perf.  8d  Am. 
ed.  po.  85,  86,  44-46,  214. 

8.  Because  of  tbe  want  of  mutuality  in  tbe 
contract.  The  court  will  enforce  a  contract 
only  when  it  binds  both  parties. 

Marble  Oo.  v.  Ripley,  10  WaU.  859  (77  U.  8. 
bk.  19,  L.  ed,  961);  Sturgus  v.  Galindo,  59  Cal. 
2S;8ouaiem  Exp.  Go.  v.  WeatemN.  C.  R.  R.  Co. 
99  U.  8. 191, 300  (Bk.  86.  L.  ed.  819X 

4.  Because  tbe  terms  of  the  contract,  or  at 
least  of  some  parts  of  it,  are  too  vague  and  un- 
certain to  be  enforced  specifically. 

Pray  v.  Ctark,  118  Mass.  288;  Noyet  v.  Manh, 
128  Mass.  S86;  Stanton  v.  Miller.  58  N,  Y.  193. 

5.  Because  the  plaintiffs  have  by  their  con- 
duct lost  any  rig^  of  renewal  that  tl^  may 
ever  have  had. 

Kinpman  v.  Spurr,  7  Hck.  S85;  Marquand 
r.  N.  T.  Mfg.  Co.  17  Johns.  685;  BoberU  v.  Kd- 
aey,  88  Mich.  602. 

The  nature  of  the  relief  sought  must  be  de- 
termined by  the  prayer  of  the  bill;  and  defend- 
ant respectfully  submits  that  the  relief  as  asked 
for  and  as  granted  is  not  such  as  tbe  plaintiffs, 
under  the  av^ments  in  their  bill,  are  entitled  to 
from  this  court. 

The  plaintiffs  have  a  complete  and  adequate 
remedy  at  law  in  an  action  for  damages. 

See  Noye*  v.  Marth,  133  Mass.  286. 

The  plaintlflb  on  the  merits  are  still  lees  en- 
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tided  to  any  relief.  This  case  coming  up  on  a 
report  of  the  facts,  it  is  open  to  the  court  to 
consider  all  ttie  questions  both  of  &ct  and  of. 
law,  and  to  revise,  if  neoesBary,  the  oonolustons 
arrived  at  by  the  sing^  Justice  who  heard  the 
case. 

ParJu  V.  Bitkop,  120  Mass.  840;  LMmed  v. 
Foster.  117  Mass.  866;  Wright  v.  Wright,  18 
AUen.  309. 

In  addition  to  the  cases  already  cited,  see 
Clarkev.  Price,  WUson,  Gh.  pt.  8, 167;  Baldwin 
V.  V»d\Ll  Knowledge  Society,  9  Sim.  898;  Bwth 
V.  Pollard,  4  Younge  &  C.  Excb.  61;  PoUard 
V.  Clayton,  1  K.  &  J.  462;  Johnson  v.  Shrem- 
bury  A  B.  R.  Go.  3  De  G.  M.  &  Q.  924;  Blan- 
ehard  v.  Detroit,  L.  A  L.  M.  R.  B.  Co.  31  Mich. 
48;  QereaU  v.  Edward*,  3  Dr.  &  War.  80;  BiUa 
V.  OroU,  3  Pbill.  60. 

Tbe  court  will  not  undertake  to  enforce  one 
side  of  the  contract,  aql  leave  the  defendant 
without  any  goarantee  or  protection  In  his 
rights  under  tbe  same. 

Kansas  R.  R.  Gonttruetion  Oo.  v.  Tbpika,  8. 
dW.RR  Co.  135  Mass.  37. 

Mr.  C.  J.  Noyes,  for  plaintifts: 

The  plaintiffs  claim  under  the  provisions 
of  the  contract:  (1)  that  th^  together  are  en- 
titled to  the  renewal  of  the  lease  for  the  five  ad- 
ditional years;  (2)  that  either  partner  succeed- 
ing to  tbe  putaership  bnsinesB.  in  case  of  a 
dissolution  of  tbe  partnership,  would  be  entitled 
to  continue  the  lease;  (3)  that  the  dissolution  of 
tbe  complainants' copartnership,  being  provided 
for  in  tbe  original  lease,cannot  deprive  the  com- 
plainants of  their  right  and  privilege  of  a  re- 
newal. They  are  together  entitled  to  tbe  re- 
newal, for  in  this  way  only  can  justice  he  done. 
"It  is  as  much  a  matter  of  course  for  a  court  of 
equity  to  decree  specific  performdace  as  for  a 
court  of  law  to  give  damages  for  its  breach," 
where  it  is  difficult  otherwise  to  do  justice.  . 

Rogers  v.  Saunders,  16  Me.  93;  Mtntper'v. 
Hopper,  16  N.  J.  £q.  147;  Ohanee  v.  BeaU,  20 
Ga.  148;  SvUivan  v.  Tuck,  X  Md.  Ch.  69; 
Treasurer  v.  Commercial  Goal  Min.  Co.  28  Cal. 
890;  Stuyveeant  v.  Mayor,  etc.  of  IT.  T.  11 
Paige,  414. 

Only  by  decreeing  a  renewal  can  tbe  com- 
plainants be  put  in  a  position  to  protect  their 
rigbts  under  the  contract  which  the  defendant 
made  with  them,  or  recover  adequate  damages 
for  its  non-fulfillment;  and  In  such  case  eqiuty 
will  decree  this  relief. 

Cases  dted  above;  Bn/  v.  Bm^orm^k,  1 
Freem.  (Miss.  Ch.)688;  /foMnamv.  Barrg,  21 
Oa.  183. 

Since  the  copiplalnants  cannot  have  the  right 
to  sue  for  a  breach  of  tbe  stipulations  and  con- 
ditions in  the  lease,  without  tbe  renewal,  tbey 
are  left  remediless  should  equitable  relief  be 

denied. 

W.  Allen,  J.,  delivered  tbe  opinion  of  the 
court: 

The  agreement  to  renew  the  contract  is  a 
proper  subject  for  a  decree  for  specific  perfor- 
mance, and  that  Is  all  that  tbe  plaintiff  asked 
at  the  argument. 

Tbe  d«endant  contends  that  the  contract  of 
renewal  was  with  the  plaintiffs  as  copartners, 
and  cannot  be  enforced  for  tbe  benefit  of  one 
of  them  after  the  dissolution  of  the  copartner- 
ship. Wlthoutcondderinghowthiswottldhave 
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been  bed  the  contract  been  silent  on  the  subject, 
we  tfafaik  that  tbe  provisioa  that  in  case  of  a 
termination  of  the  partnership  the  partner  suc- 
ceeding to  the  business  might  continue  by  him- 
self ^one,  or  by  a  new  partnership  satisfactory 
to  the  defendant,  is  an  answer  to  the  objection. 
This  authorized  a  dissolution  of  the  copartner- 
ship which  existed  between  the  plaintiiTs,  and 
the  continuance,  by  one  of  them  atone,  of  the 
use  of  the  properly  and  the  publication  of  the 
paper  und^  the  contract,  after  as  well  as  be- 
fore the  renewal  or  extension  of  time  provided 
for  by  it.  The  provision  does  not  intend  a  ter- 
mination or  change  of  the  contract,  its  import 
is  only  that  the  business  mentioned  in  the  con- 
tract, and  in  which  the  property  and  rights 
transferred  to  the  plaintiffs  were  to  be  used,— 
that  of  editing  and  publishing  a  newspaper,— 
might  be  conducted  by  one  of  the  pIMntiffs 
alone,  instead  of  by  both  of  them  as  copartner- 
ners.  There  is  nothing  in  it  which  can  ^ect 
the  right  to  renew  the  contract.  The  new  part- 
nership entered  into  between  the  plaintiffs  is 
not  material.  As  they  are  joint  parties  to  the 
contract,  and  must  be  to  the  renewal,  a  part- 
nership in  which  one  of  them  has  a  nominal  in- 
terest, and  nothing  to  do  with  the  business, 
would  seem  to  have  very  little  effect  upon  the 
rights  of  the  defendant.  Certainly  he  cannot 
complain  of  it.  It  recognizes,  if  it  does  not  ex- 
tend, the  joint  liability  of  the  co-contractors  and 
copartners.  It  introau(%8  no  new  party,  and 
is  not  such  a  new  partnership  for  contmuing 
the  business  as  could  be  prohibited  by  the 
contract.  If  the  plaintiffs  bad  changed  the 
terms  of  the  joint' copartnership  to  those  of  the 
second,  the  effect  would  have  been  the  same  as 
regards  the  defendant  as  dissolving  the  first 
partnership  and  after  a  time  forming  tiie 
second. 

Upon  the  facts  reported,  we  think  that  the 
plaintiffs  are  entitled  to  a  decree  for  the  specific 
performance  of  the  agreement  to  renew  the 
contract. 

Bwrea  for  fitUnUffa. 


Elizabeth  R.  WILLIAMSON 

CAMBRIDGE  R  R.  CO. 
George  WILLIAMSON  t>.  SAME. 

1.  In  an  action  for  damages  for  Injury 

to  plaintiff  while  in  the  act  of  leaving 
defendant's  car,  deelarations  made  by 
the  eonductor*  immediately  after  the 
aooident,  to  the  effect  that  plaintiff  was 
not  in  fault,  and  which  did  not  accom- 
pany the  principal  act,  or  tend  in  any 
way  to  elucidate  it.  but  were  mere  ex- 
prMsions  of  opinion,  were  properly 
excluded* 

2.  The  contentB  of  the  application  for 
insurance  by  the  plaintiff  were  prova- 
ble by  secondat^  evidence;  and  a 
paper  which  purported  to  be  a  copy  of 
the  application  made  by  the  defendant, 
and  which  contained  printed  questions 
and  written  answers  thereto,  produced 
by  the  witness,  was  admissible  in  evi- 
dence; and  oral  evidenne  of  theeontente 
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of  the  written  answers  was  oooapetent 
to  prove  sach  answers. 

(Wddlesez — Filed  Februaiy  28. 1887.) 

ON  plaintiff's  exceptions.  Otemtled. 
Actions  of  tort  on  the  part  of  Elizabeth  R 
Willianison  to  recover  for  personal  damages, 
and  on  the  part  of  George  Williamson  to  re- 
cover for  loss  of  bis  wife's  services,  and  ex- 
pense of  her  care  and  cure.  The  actions  were 
tried  together  in  the  superior  court,  before  Ma- 
son, J.,  who  allowed  the  following  bill  of  ex- 
ceptions: 

At  the  trial,  plaintiffs  introduced  evidence 
tending  to  show  that  defendant's  horse-car  (it 
being  an  open  car),  having  arrived  at  or  near 
its  usual  place  (or  stopi^ng  in  Bowdoin  Sqoair, 
in  Boston,  came  to  a  full  stop;  that  then  the 
female  plaintiff  proceeded  to  alight  from  the- 
car,  and  that  while  she  was  in  the  act  of  dotne 
so  defendant's  conductor  struck  the  bell,  starlea 
the  car,  and  thus  threw  her  to  the  pavemeu 
and  caused  the  injuries  complained  of.  The 
whole  evidence  as  to  whether  defendant's  or 
was  at  a  full  stop  when  the  female  plaintiff  at- 
tempted to  alight  therefrom  was  conflictiK. 
The  evidence  also  tended  to  show  that  the  fe- 
male plaintiff  lost  consciousness  for  a  moment 
on  sinking  the  pavement;  that  several  peratMU 
immediately  came  to  her  assistance,  and  among 
them  the  conductor,  who  said:  "I  am  very 
sorry,  madam;  that  was  my  fault."  Evidenoe 
of  such  ffiitmisaion  defendwit's  conductor 
was  objected  to. 

The  plaintiffs  contended  that  the  condnctor'a 
remark  was  made  at  a  time  so  near  the  act  of 
starting  the  car  and  the  fall  of  the  female  [dain- 
tiff, — within  a  second  or  so, — that  it  was  partof 
the  re»  geatcB.  The  court  ruled  out  the  evi- 
dence. 

The  defendant  offered  the  testimony  of 
agent  of  a  foreign  insurance  company,  who 
testified,  in  substance,  that  he  solicited  from  ber, 
at  a  date  subsequent  to  the  injury  complained  of, 
an  application  for  a  two-hundred-dollar  ptdicT 
in  the  company  he  represented;  that  she  made 
'  such  application,  and  that  he  had  with  him  on 
the  stand  a  blank  application  such  as  was  used 
by  him  at  the  time;  that  be  asked  "her  the  usoal 
questions  and  wrote  down  the  answers  on  the 
blank,  which  she  afterwards  read  and  signed; 
that  the  original  blank  application  thus  filed 
and  signed  was  at  the  home  office  in  New 
York;  that  he  had  made  efforts  to  get  the  origi- 
nal from  the  home  otHce,  but  that  instead  of 
the  original,  what  purported  to  be  a  copy  there- 
of was  sent  him,  which  he  now  prodaced:  tiiat 
it  was  an  exact  copy  of  the  tnwnal  signed  1^ 
Mrs.  WUliamson.  Defendant  then  offered  the 
copy  in  evidence,  plaintiffs  objected,  and  the 
court  admitted  the  evidence.  The  verdict  was 
for  defendant. 

To  these  several  rulings  and  refusals  to  rule 
the  plaintiffs  excepted,  and  pray  that  tlieir  ex- 
ceptions may  be  allowed. 

Mr.  Sanford  R.  Dudley,  for  plaintiffs: 

The  necessities  of  plaintiffs'  case,  fortnnatelf , 
do  not  require  the  court  to  admit,  as  part 
the  re*  gesim,  the  sayings  or  exclamations  of  a 
person  made  even  several  minutes,  or  after  as 
appreciable  lapse  of  time,  after  the  oocurenceof 
tine  principal  event,  axA  after  the  condncuff 
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bad  had  time  to  collect  bis  thoughts  and  to 
weigh  his  words,  and  thus  to  make  of  bis  ex- 
damations  what  would  Uien  be,  subetantlaUy, 
admisrions.  To  support  the  plaintiff's  couten- 
don,  the  court  is  not  required  to  go  so  far  and 
to  trenxiss  so  much  on  the  domain  of  the  his- 
toiT  oi  past  events  as  in — 

OomnumteeaUk  v.  M'Fike,  S  Cash.  181;  Trav- 
flien  Int.  Go.  v.  Motley,  8  Wall.  397  (75  U.  S. 
bk.  19,  L.  ed.  487);  Hanover  R.  R.  Co.  v.  GoyU, 
5S  Pa.  402;  O'Omnor  t.  Chieago,  M.  <t  8t.  P.  R. 
Co.  27  Minn.  168;  State  v.  Horan,  82  Minn. 
894;  Uarriman  v.  St<me,  57  Mo.  93;  Toledo  & 
W.  R.  Go.  V.  Ooddard.  25  Ind.  185;  Cleveland  v. 
Netetoni,  45  Mich.  62;  Oalt>etton  v.  Barbour,  63 
Tex.  372;  8.  C.  50  Am.  Rep.  519. 

Kor  is  there  need  of  classing  the  case  with 
Lane  v.  Brgant,  9  Gray,  245.  In  point  of 
lapse  of  Hme  the  case  at  bar  stands  rather  with 
^mmoRwealth  v.  Uaekett,  2  Allen,  186,  which, 
as  to  lapse  of  time,  sabstantially  overrules  Lane 
V.  Bryant,  supra. 

It  is  not  necessary  that  to  be  part  of  the  ret 
gesta,  declarations  should  be  precisely  and  as- 
tronomically contemporaneous  and  concurrent 
in  pcnnt  of  time  with  the  principal  transaction, 
but  rather  that  tbey  be  made  voluntarily,  un- 
premeditatedly,  and  spontaneously,  and  under 
the  Immediate  and  unconscious  inSueoce  of 
the  principal  transaction;  and  be  made  at  such 
time,  whether  contemporaneous  and  concurrent 
or  not,  and  also  under  such  circumstances  and 
conditions  as  to  exclude  the  idea  of  deliberate 
intent  or  design.  Declarations  thus  naturally 
growing  out  of,  and  truthfully  illustrating  and 
explainmg,  the  principal  transaction,  must,  ac- 
cording to  the  clearest  principles  of  justice,  be 
admissible  in  evidence,  for  thus  it  is  clear  that 
the  truth  can  more  readily  be  arrived  at. 

See  cases  mpra,  and  Rochwell  v.  Tat/lor,  41 
•  Conn.  56;  ilscjjfc  v.  Vernon,  85  Cal.  49;  Mit- 
ehumv.  State,  11  Qa.  615;  ^Shields  v.  Slate, 
55  Ua.  696:  Bandy  v.  Johnson,  6  Md.  4S0  State 
V.  Garraud.  6  Oreg.  216;  FrirUt  v.  Ooe,  4 
Greene  (Iowa),  555;  Eno$  v.  Tuttle.  8  Conn.  250; 
Galena  tt  G.  V.  R.  R.  Co.  v.  Fby,  16  111.  558. 

When  the  interval  of  time  is  narrowed  to 
hours  the  authorities  begin  to  diverge,  and 
when  it  is  reduced  to  minutes  or  seconds,  those 
cases  which  look  only  to  astronomical  lapse  of 
time  exclude  the  evidence;  but  where,  as  in  the 
cases  mtprtt,  an  attempt  is  made  to  consider  and 
weig^h  all  the  conditions,  circumstances,  and 
relations  of  the  principal  event,  and  of  the  dec- 
larations relating  to  it  in  order  to  reach  Uie 
truth  more  completely,  there  the  lapse  of  a  few 
seconds  or  minutes  do  not  render  uie  declara- 
tions inadmissible. 

See  eqwdally  Qmmonweiath  v.  MPike,  8 
Cush.  181;  Oominonwealth  v.  Backett,  2  Allen. 
186;  Travellers  Ins.  Go.  v.  Modey,  8  Wall.  897 
(76U.  8.  bk.  19,  L.  ed.  487);  MeLeod  v.  Gint/ier's 
Admx.  80  Ey.  899;  Galveston  v.  Barbour,  62 
Tex.  172;  S.  a  50  Am.  B«>.  519;  MtteheU  v. 
State,  71  Ga.  128. 

Mr.  Samuel  Hoar,  for  the  defendant: 

The  declaration  of  the  conductor  was  incom- 
petent, and  was  properly  rejected.  "  It  did 
not  accompany  the  principal  act  on  which  the 
whole  case  turned,  or  tend  in  any  way  to  eluci- 
date it.  It  was  only  the  expression  of  an  opin- 
ion about  a  past  occurrence, and  not  portofthe 
res  gesta.   It  is  no  more  competent  because 
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made  immediately  after  the  accident  than  if 
made  a  week  or  a  month  afterwards." 

Lane  t.  Bryant,  9  Gray,  245;  Lund  v.  7)fnga- 
bermgh,  9  Cush.  36. 

"  It  is  well  settled  that  if  books  or  papers, 
necessary  as  evidence  in  a  court  in  one  State, 
be  in  the  possession  of  a  person  living  in  an- 
other State,  secondary  evidence,  without  fur- 
ther showing,  may  be  given  to  prove  the  con- 
tents of  such  papers,  and  notice  to  produce 
them  is  unnecessary." 

B^irton  V.  Briggs,  30  Wall.  125, 184  (87  U.  8. 
bk.  22,  L.  ed.  399). 

The  copy  admitted  in  evidence  in  the  case  at 
bar,  supported  by  the  oath  of  the  agent  who 
made  the  original,  was  the  best  evidence  within 
the  jurisdiction  of  the  court,  and  was  properly 
admitted. 

Binney  v.  Ruudl,  109  Mass.  65;  BlwsU  v. 
Meniek,  50  Conn.  272;  BeatUe  v.  HiUiard,  55 
N.H.438. 

W.  *"-ff**.  J.,  ddivered  the  opinion  of  the  • 

court; 

This  case  cannot  be  distinguished  from  Lane 
v.  Bryant,  9  Gray,  345.  That  was  an  action 
for  injury  to  the  plaintiff's  carriage  by  collision 
with  me  defenduit's  wagon,  driven  by  his  ser- 
vant. A  witness  was  asked  "  what  the  servant 
said  to  the  plaintiff  at  the  time  of  the  accident, 
and  while  the  plaintiff  was  being  extricated 
from  his  carriage,  and  while  the  crowd  was 
about."  The  reply,  that  the  servant  said  the 
plaintiff  was  not  to  blame,  was  admitted,  and 
an  exception  to  Its  admission  was  sustained. 
Mr.  Justice  Bigelow,  In  delivering  the  opinion 
of  the  court,  said,  in  language  which  well  ap- 

Slies  to  the  case  at  bar:  '"The  declaration  of  the 
efendant's  servant  was  incompetent,  andshould 
have  been  rejected.  It  was  made  after  the  ac- 
cident occurred  and  the  injury  to  the  plaintiff's 
carria^  bad  been  done.  It  did  not  accompany 
the  principal  act  or  tend  in  any  way  to  elum- 
date  it.  It  was  only  the  expression  of  an  opin- 
ion about  a  past  occurrence  and  not  part  of  the 
res  gesta.  It  is  no  more  competent  because 
made  immediately  after  the  accident  than  If 
made  a  week  or  a  month  afterwards." 

In  the  case  under  consideration  the  plaintiff 
relied  upon  the  act  of  the  conductor  in  ringiDg 
the  bell  and  starting  the  car  while  the  plamtiff 
was  leaving  it,  to  prove  negligence  in  the  de- 
fendant. The  words  of  the  conductor  did  not 
form  part  of  that  transaction,  or  in  any  manner 
qualify  his  act  or  any  act  of  the  plaintiff.  They 
were  in  form  and  substance  narrative,  and  ex- 
pressed an  opinion  upon  a  past  transaction. 
The  words,  if  competent  as  an  admission, 
might  have  been  evidence  to  show  what 
character  of  the  transaction  was;  but  ttiey  did 
not  enter  into  it,  and  give  it  <Aaracter,  any 
more  than  would  the  declaration  of  the  con- 
ductor that  he  had  not  been  in  fault  or  that  the 

Elaintiff  bad  been.   In  the  opinion  of  a  major- 
y  of  the  court  the  evidence  was  properly  ex- 
cluded. 

Tbe  contents  of  the  application  for  insurance 
by  the  plaintiff  were  provable  by  seconda^ 
evidence.  Binne'f  v.  Russell,  100  Mass.  66. 
Any  secondary  evidence  was  compet«nt.  Good- 
rich V.  Weston,  102  Mass.  862. 

The  witness  produced  a  paper  which  purport- 
ed to  be  a  copy  of  the  application  made  by  tbe 
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defendant,  and  which  contained  printed  ques- 
tions and  written  answers  thereto.  He  testified 
that  be  took  the  defendant's  application,  using 
a  printed  blank  such  as  that  produced;  that  he 
■wrote  down  her  answers  on  the  blank  which  she 
afterwards  read  and  signed;  and  that  the  paper 
produced  was  an  exact  copy  of  that  signed  by 
the  defendant.  We  think  that  the  evidence 
was  sufflcieot  to  authorize  the  admission  of  the 
paper  in  evidence.  The  printed  questions  were 
clearly  admissible.  It  is  equally  clear  that  oral 
testimony  of  the  contents  of  the  written  an- 
swers was  competent.  The  witness  could  state 
orally  from  memory  what  the  answers  were. 
It  was  in  the  discretion  of  the  fMiurt  to  allow 
him  to  write  down  Ae  answers  which  he  remem- 
bered had  been  written  b^  him,  and  read  and 
signed  by  the  defendant,  in  the  places  upon  the 
printed  form  in  which  they  were  in  the  origi- 
nal paper.  If  he  could  write  them  himself,  he 
could  testify  to  their  correctness  when  written 
by  another.  The  paper  did  not  go  to  the  jury 
as  an  examined  copy  authenticated  by  compar- 
ison with  the  original,  and  of  itself  evidence, 
but  as  showing  what  the  orignal  was  as  testi- 
fied to  by  the  witness  from  ms  recollection  of 
it.  We  think  that  it  was  within  the  discretion 
of  the  court  to  allow  it  to  go  to  the  jury.  . 
BeeeptioM  oofimUed. 


Etastus  WORTHINaTON,  Ext., 
«. 

Frederick  D.  ELEHM,  Appt. 

A  testatrix  had  previously  executed  a  will, 
and,  desiring  to  make  soiue  changes  in 
it,  gave  instructions  to  that  elTect,  and 
when  brought  to  her  she  signed  it  as 
her  will,  In  the  presence  of  witnesses, 
who  all  attested  it  in  her  presence.  The 
will  reiuained  in  the  custody  of  the  party 
who  had  drawn  it  until  the  death  of 
testatrix;  and  the  testatrix  never  had 
read  it,  nor  waa  it  ever  read  to  her.  Seld^ 
there  ia  no  law  which  requires  that 
a  will  be  read  by  or  to  the  person 
exeeatins  It.  If  the  contenta  of  the 
will  were  Known  to  and  approTed  by 
the  party  executing  it,  at  the  time  of  its 
execution,  it  is  sumcient. 

(Norfolk  FUed  Februair  26, 188T.) 

ON  report.  Decree  a^Hrmed. 
Appeal  from  a  decree  of  the  Probate  Court 
for  the  County  of  Norfolk,  admitting  to  pro- 
)mte  an  instrument  purporting  to  be  the  last 
will  of  Ann  Klemm,  deceased.  Among  other 
reasons  for  appeal  were  the  following:  that 
at  the  time  she  executed  said  instrument  said 
Ann  Klemm  had  no  knowledge  or  means  of 
knowledge  of  the  contents  thereof;  that  the 
said  Ana  Klemm  never  gave  instructions  for 
the  preparation  or  drafting  of  said  will,  which 
wore  reduced  to  writing  in  the  lifetime  of  said 
Aon  Klemm;  that  from  the  time  of  the  draft- 
ing of  said  instrument  to  the  time  of  Ann 
Klemm's  death,  she  never  saw  the  contents  of 
said  Instrument,  because  the  same  never  was 
read  to  her,  and  because  in  no  other  way  was 
die  made  aware  of  the  contents  of  said  instm- 
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ment.  The  case  was  heard  in  the  soprane 
court,  by  W.  Allen,  J.,  without  a  fury,  who, 
upon  the  facta  which  are  stated  in  the  c^oioa, 
ruled  that  there  was  competent  and  sidBcient 
evidence  that  Mrs.  Klemm  had  knowledge  of 
the  contents  of  the  instrument;  and  found  that 
it  was  duly  executed  by  her  as  and  for  hor  bit 
will  and  testament,  and  should  be  allowed  as 
such;  and  after  such  finding  reported  the  case 
for  the  determination  of  the  full  court. 

Metan.  C.  A.  Mackintosh  and  JT.  C  Cot- 
ter, for  appellant: 

The  question  presented  by  this  case  for  ad- 
judication is:  Can  an  instmment,  rigned  bya 
te^trix,  and  executed  byherwitbduefoiinU- 
ity,  be  proved  as  her  will,  in  spite  of  the  fact 
that  she  wiis  and  ever  remained  utterly  ignorant 
of  the  contents  of  the  paper  which  she  exectUedf 

The  most  extreme  cases,  as  collected  in  Jar- 
man  on  Wills,  5th  Am.  ed.  pp.  86.  37,  all  pro- 
ceed on  the  presumption  that  the  testators  knew 
the  con^nts  of  the  instrument  Here,  by  the 
finding  of  the  justice,  this  presamptitm  b  mnd- 
1y  rebutted. 

It  is  essential  that  the  testatrix  sbonid  in 
some  way  have  knowledge  of  the  con  tents  of 
the  will,  and  it  is  not  enough  that  she  gSTC 
directions  for  the  making  of  the  will  ii  she 
never  was  informed  in  any  way  whether  those 
dlrecUons  had  been  carried  out. 

ZTtuMow  T.  auHiit,  L.  R.  1  Piob.  A  Dir.  «: 
CUare  v.  CUare,  Id.  655;  Swinb.  WOk.  168; 
Bay  V.  Bay,  3  Oreen,  Ch.  6tf ;  OHf^Vm  Jfw 
ray,  7  Ga.  064. 

Mr.  T.  E.  Grover,  for  petitioner: 

The  only  ground  upon  which  the  appeUaat 
can  object  to  the  proving  of  this  will  is  that  it 
was  neither  read  by  the  testatrix  nor  was  it 
read  to  her;  and  it  follows  that  he  daiins  the 
nde  of  law  to  be  this:  that  noertdenoeiscott-, 
petent  to  prove  that  she  knew  the  coateota  of 
the  will  except  by  showing  that  her  knowledge 
of  its  contents  was  acqitirea  in  one  of  these  two 
ways.  There  is  no  distinction  in  the  rule  of 
law  between  deeds  and  wills. 

See  ThoTOughgoo^t  Cine,  3  Coke,  Rep.  9; 
^lUter't  Oaae.  13  Coke,  Rep.  90;  Riee  v. 
Mfr/.  Co.  2  Cxish.  80;  Lange/ianatT.  Fi^,  2Bi». 
&  P.  N.  R.  415;  Sess'e  App.  43  Pa.  78;  Lew 
V.  Letcit,  6  Serg.  «&.  R.  489. 

If  it  can  be  shown  that  the  will  was  sab- 
stantially  in  accordance  with  her  instructions, 
it  may  lie  considered  as  sufficient  evidence  that 
she  was  acquainted  with  its  contents.  The 
legal  presumption  is  in  favorof  the  will. 

Bay  V.  Bay,  3  Green,  Ob.  549;  Hairding  t 
Harding,  18  Pa.  842;  Barker  v.  (hrmnt,  110 
Mass.  487;  //MAnTun- v.  ifetAan«r,  36  Pa.  406; 
Pettes  V.  Bingham,  10  N.  H.  514;  ^flarenr  v. 
Anderson,  13  Ga.  69;  Harden  v.  Ha^  9  Fa. 
168;  Clifton  v.  Murray,  7  Ga,  561 

It  is  not  claimed  that  there  was  any  fraud  or 
undue  influence  exercised  in  procuring  the 
instrument  to  be  made. 

FuHon  V.  Andrew.  L.  R.  C.  7  H.  L.  Eng.  &  Ir. 
App.  468;  Brogden  v.  Brown,  3  Addams,  Eccl. 
449;  Guardhouse  v.  BladUmrn.  L.  R.  1  Prob. 
&  Div.  118;  Fasht  v.  OUat.  3  PbilL  833;  BO- 
linghurtt  v.  Viektrt,  1  PbiU.  198;  Moor*  v. 
Biine,  2  Lee,  595. 

In  the  absence -of  statutes,  and  according  to 
the  conunon  law  of  England,  a  will  did  not  re- 
quire to  be  Mgned,  reduced  to  writing  in  the 
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presence  of  the  testator,  or  read  over  by  him 
-to  operate  fully  as  a  will. 

Wood  V.  Wood.  1  PhUl.  869. 

UnflniBhed  instructions  have  beeo  established 
;as  a  will.  Dettrreux  v.  Buttoek,  1  Phill.  73; 
Jftwto  V.  SvteUffe.  8  Phill.  105;  NaUian  v. 
-Vot-m,  8  Phill.  529;  Lewu  T.  LemiB,  8  Pbill. 
109;  Mndae  v.  Eving.  1  Hagg.  817. 

The  civil  law  never  prevailed  in  Englftod. 

Moore  v.  Paine,  3  Lee,  595. 

A  testamentary  gift  may  be  made  in  England 
<1  Vict.  chap.  36),  or  in  this  Slate  (Pub.  Slat, 
■chap.  127,  g  1),  of  real  as  well  as  personal  estate. 

See  Swinb.  Wills,  352. 

Field,  t/*.,  delivered  the  opinion  of  the  court: 
This  will  was  duly  executed  and  the  testatrix 
-was  of  sound  mind.  It  appears  that  she  had 
previously  executed  a  will,  and,  desiring  to 
make  some  changes  in  it,  gave  instructions  to 
Mr.  Cobb  to  nuke  the  cfaanees  and  "bring  the 
new  will  to  be  executed."  Mr.  Cobb  "drafted 
the  will  according  to  his  instructions,"  carried 
it  to  her,  and  she  signed  it,  "as  her  will,  in  the 

ErescDce  of  the  witnesses,"  who  all  attested  it 
t  her  presence.  "Mr.  Cobb  then  offered  to 
xead  it  to  her  but  she  declined,  saying  tbat  be 
fx>uld  do  so  at  some  other  time,  find  requested 
him  to  keep  it  in  his  custody;  and  it  remained 
in  bis  custody  until"  her  "death,  and  she  never 
read  it,  nor  was  it  ever  read  to  her."  The 
cause  was  beard  by  the  court  without  a  jury, 
and  tbe  court  found  that  "the  contents  of  the 
paper  when  Mrs.  Elemm  signed  it  were  what 
£he  intended  they  should  be,  and  what  she  be- 
lieved them  to  be,  and  she  believed  the  instru- 
mect  to  be  duly  executed  as  her  will."  Mr. 
Cobb  received  DOthing  by  the  will.  It  is  plain 
that  on  such  a  finding  the  will  must  be  allowed, 
unless  tbe  law  requires  that  a  will  be  read  by 
-or  to  the  person  executing  it.  Such  is  not  the 
law;  it  is  sufficient  if  the  court  is  satisfied  by 
competent  evidence  that  the  contents  of  the 
will  were  known  to  and  approved  of  by  the 
person  executing  it  at  the  time  it  was  executed 
as  a  will.  Day  v.  Dav,  2  Oreen,  Cb.  6^;  Pet- 
ietx.  mi^ham,  ION.  H.  514;  Parkerv.  FetgaU, 
L.  R.  8  Prob.  &  Div.  17;  Morrellv.  Morrett,  L. 
R.  7  Prob.  &  Div.  68;  Haatilovsv.  Slo'ie,  L.  R. 
1  Prob.  &  Div.  64;  Cleare  v.  Cleare,  L.  R.  1 
Prob.  &  Div.  665;  Moore  v.  P  ine,  3  Lee,  595. 

The  decree  of  (Ju  Probate  Court  alUnning  the 
■will  mutt  be  affirmed. 


George  W.  PERRY 
n. 

William  HALE  et  al. 

1.  Where  one  is  induced  to  take  aharea 

in  and  to  become  a  member  of  a  eon- 
templated  eompanjr,  by  the  fraud  of 
another  member,  and  he  rescinds  his 
contract  of  purchase  of  shares  and  with- 
draws from  the  company,  he  ca>nnot 
hold  the  other  members  of  the  com- 
pany, upon  whom  no  fraud  is  charf]^d, 
liable  to  him,  in  an  action  at  law  for 
money  had  and  received,  as  partners  or 
otherwiae,  for  tile  rep^ment  of  tbe 
money  whi^  he  paid  for  his  shares. 

2.  His  ramedjr*  if  any,  is  by  an  action  atlav 


2  Mass. 


n.  B.B.,r.  m. 


against'  the  pelraon  who  praetleed 
the  fraud  upon  him,  or  by  a  bill  in 

equity  to  rescind  the  contract  and  to 
compel  the  one  who  practiced  the  fraud 
to  repay  the  money,  and  to  make  further 
compensation  ana  indemnity,  if  neces- 
sary. 

(BBoex  Filed  FrtnvaiT  23. 18S7.} 

ON  report.  Judgment  on  the  verdict. 
Action  of  contract  against  William  Hale, 
Hazen  M.  Chase.  Aaron  H .  Saltmarsh,  Cyrus 
D.  Furber,  Joab  Peasley,  George  A.  Hall, 
Richard  Webster,  Romauzo  Trefethen,  G. 
Walker  Wentwortb.LeonardV.  Spaulding,  and 
Jacob  M.  Willey,  in  which  the  plaintiff  souj^t 
to  recover  $60  paid  by  him  under  a  contract, 
which  was,  he  alleged  in  his  declaration,  "for 
tbe  purchase  of  certain  shares  in  ao  alleged  cor- 
poration called  the  American  Iron  Glass  Pipe 
&  Plate  Contpany,  which  contract  he  has  since 
rescinded  for  lexal  cause  and  for  false  represen- 
tations made  to  blm. "  The  second  count  of  tbe 
plaintiff's  declaration  all^^  tbat  the  sum  of 
fSO  was  paid  by  tbe  plaintiff  to  the  defendants 
"in  pursuance  of  a  contract  for  the  sale  by 
tbem  and  tbe  purchase  by  him  of  what  they  al- 
leged and  represented  to  be  shares  of  tbe  capi- 
tal stock  of"  the  said  corporation,  "wbereas 
there  was  no  such  corporation;  wherefore  said 
contract  became  ineaectuat  and  null,"  etc. 
The  third  count  of  the  declaration  was  for 
money  received  by  defendants  for  plaintifTs 
use.  At  the  trial  in  the  superior  court,  before 
Aldricb,  J.,  there  was  testimony  lending  to 
prove  the  following  facts^ 

In  March,  1884,  A.  H.  Saltmarsh,  one  of  the 
defendants,  was  engaged  in  getting  up  a  com- 
pany for  tbe  manufaclure  of  ^ass  at  Haverhill, 
under  certain  patents.  The  plaintiff  was  in- 
vited by  a  thini  person  to  Saltmarsh's  house, 
and  there  tbe  latter  showed  him  specimens  of 
glass  of  four  different  colors,  and  certain  mate- 
rials in  boxes,  which  he  stated  were  silica  and 
porphyry,  and  were  found  in  quantity  in  a  cer- 
tain place  in  New  Hampshire,  he  further 
stated  that  by  combining  these  materials  the 
colors  were  produced.  He  said  tbe  glass  made 
from  these  materials  would  be  ^apted  to 
use  in  making  sinks,  mantel-pieces,  tiling 
for  floors,  etc.  It  was  so  strong  that  it  was 
called  iron  glass.  When  asked  by  plaintiff  why 
the  company  did  not  locate  in  New  Hampshire, 
Saltmarsh  said  that  the  buildingof  tbe  works 
would  add  a  new  indostiy  to  Haverhill,  and 
also  said  that  the  ^ica  could  be  delivered  at 
Haverhill  for  $5  per  ton;  he  also  made  other 
statements  tendingto  show  the  value  of  the  pro- 
duction as  attested  by  experiments,  and  stated 
that  tbe  company  bad  valuable  patents.  He 
said  the  comity  was  to  be  incorporated  in 
New  Hampshire,  as  it  would  be  cheaper,  but 
that  it  was  to  have  its  manufactory  in  Haver- 
hill, Haas.  He  was  offering  shares  at  ten  dol- 
lars for  a  share  of  a  par  vaTue  of  9100.  The 

Elaintiff  went,  on  Saturday,  to  Saltmarsh's 
ouse  again,  and  told  him  that  if  the  matter  was 
08  he  represented,  he  would  take  Ave  shares. 
He  had  known  Saltmarab  for  several  years,  and 
had  po^ect  confidence  in  him,  and  relied  on  his 
representatioDs,  and  was  induced  by  them  to 
subscribe.  He,  plaintiff,  about  April  7,  signed 
a  contract  agreeing-to  pay  the  treasurer  of  the 
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American  Iron  Olass  Pipe  &  Plate  Company 
the  sum  of  $50,  payable  in  installments  of  w 

Kr  cent  each  on  dates  named  in  the  contract, 
return  he  received  a  certificate  dgosd  by 
the  president  and  treasurer  of  the  company,  cer- 
tifying that  he  was  the  owner  of  6  sbues  of 
the  capita  stock  of  the  company.  It  lUso  ap- 
peared that  he  had  paid  the  $50  aa  agreed,  and, 
when  he  had  made  the  last  payment,  was  given 
a  certificate  in  exchange  for  the  one  first  mcn- 
^oned;  tbe  certificate  last  aveo  him  be  ten- 
dered in  May,  1685,  to  one  Fumess,  whom  he 
understood  to  be  treasurer  of  the  company,  and 
demanded  payment  of  tbe  mooey  he  nad  paid. 
The  plainnfE  offered  evidence  of  an  expert, 
tending  to  show  that  the  materials  proposed 
to  be  used  Inr  the  company  were  of  little  or  no 
value,  and  there  was  evidence  that  experiments 
made  at  the  works  (erected  at  Haverhill  at  a 
cost  of  925,000)  resulted  in  producing  a  species 
of  glass  that  was  valuelew.  Tbe  jilaintiff  put 
in  evidence  the  general  laws  of  New  Hamp- 
shire with  regard  to  the  formation  of  corpora* 
tions,  the  alleged  certiflcat«  of  incorporation  of 
the  American  Iron  Glass  Pipe  &  Plate  Com- 

ftany,  its  record,  and  the  return  made  by  them 
n  1886. 

The  oertiflcate  of  Incorporation  was  as  fol- 
lows : 

"  We,  whose  names  are  betebo  subscribed, 
do  by  this  agreement  associate  ourselves  with 
the  intaition  to  constitute  a  corporation  accord- 
ing to  the  provisions  of  the  laws  of  the  State  of 
New  Hampshire.  The  name  bv  which  the 
corporation  shall  be  known  is  the  'American 
Iron  Qlass  Pipe  &  Plate  Company.'  Tbe  pur- 
pose for  wbldi  the  oorporation  is  constituted  is 
to  manufacture  and  sell  glass  of  all  kinds. 
The  place  within  which  the  corporation  is  es- 
tabliwed  or  located  is  Dover,  within  the  State  of 
New  Hampshire.  The  amount  of  capital  stock 
to  be  paid  mis  9850,000.  In  witness  whereof," 
etc. 

This  was  dated  March,  1884,  and  signed  by 
five  of  the  incorporators,  and  underneath  was 
tbe  following: 

"Received  March  26,  at  9.80  a.  h.,  and  re- 
corded in  the  records  of  the  City  of  Dover,  N. 
H.,  by  me.  J.  B.  Stevens,  Jr., 

City  Clerk." 

"  State  of  New  Hampshire,  Seoretaiy'B  Of- 
fice. Concord,  March  35,  1884. 

Received  and  recorded  by  me  this  day. 

A.  B.  Thompson, 

Secretaty  of  State." 

All  but  two  of  the  parties  to  the  alleged  ^ree- 
ment  of  incorporation  were  residents  of  A^ssa- 
chusetts.  At  the  close  of  the  testimony  offered 
by  plaintiff,  the  defendants  asked  the  court  to 
rule  that  this  action  could  not  be  maintained 
against  either  of  tbe  defendants.  The  plaintiff 
contended  that  the  certificate  filed  was  not  suf- 
ficient in  form  to 'create  a  corporation  as  re- 
quired by  tbe  New  Hampshire  law.  He  also 
contended  that  on  the  evidence  the  Jury  might 
find  that  it  was  not  filed  or  recorded  in  the 
"office  of  tbe  clerk  of  the  town  in  which  the 
principal  business  is  to  be  carried  on,"  as  re- 
quired by.  law;  and  that,  if  not  so  recorded,  no 
corporation  was  created.  He  also  contended 
that  on  this  evidence  the  jury  would  be  author- 
ized to  find  that  the  alleged  incorporation  was 
an  attempt  by  citizens  of  Massachusetts  to  form 


a  corporation  under  the  lews  of  another  State 
for  the  purpose  of  doing  business  in  Maaaacfao- 
setta,  and  with  tbe  express  purpose  of  evading 
our  laws,  and  if  so,  such  would  not  be  valid  here. 
He  further  contended  that  in  dtber  case  the  mem- 
bers of  the  attempted  corporation  would  be  liable 
as  partners;  that  there  wasevidenoefromwhidL 
the  lury  would  be  authorized  to  find  the  fal- 
lowing  facts:  That  the  plaintiff  was  induced  to 
subscnbe  for  and  take  stock  in  the  alleged  corpo- 
ration by  the  false  and  fraudulent  repreeeota- 
tions  of  said  Saltmarsb,  as  to  material  matteni 
of  fact,  made  by  him  as  of  bis  own  knowledge, 
as  to  which  the  plaintiff  bad  not  equal  means 
of  knowledge;  that  in  makine  such  rcpraacnta- 
tiona  said  Baltmarsh  was  actmg  as  a  promoter 
of  an  intended  company,  which  afterwards 
adopted  tbe  subscripuona  so  obtained  by  him 
as  their  own,  and  received  the  money  paid  un- 
der them,  and  had  thereby  adopted  and  rati- 
fied his  acts;  that  the  plaintiff  had  for  such 
fraud  rescinded  his  contract  with  them,  and  waa 
entitied  to  have  his  money  returned  to  him,  and 
bad  duly  demanded  it;  and  ttiatthe  defendanta 
were  members  of  the'  company,  and  as  such 
liable  to  him  as  partners. 

But  the  court  ruled  that  this  action  could  not 
be  maintained  against  cither  of  the  defoidanta, 
and  directed  a  verdict  for  the  defendants,  and 
at  tbe  reqoesl  of  the  plaintiff  reported  the  case 
for  the  determination  of  tbe  supreme  judiijal 
court.  If  theforegoingrulingwascorrect,}UHlg- 
ment  to  be  entered  upon  the  verdict:  otherwise, 
the  verdict  to  be  set  adde  as  to  all  or  such  of 
the  defendanta  as  the  court  should  de- 
termine. 

Mesart.  Sherman  ft  B^l«  and  W.  K. 
Hood^,  for  plaintiff: 

The  action  is  for  money  alleged  to  be  beld  br 
the  defendants  under  acontract  either  reacimled 
or  originally  void. 

1.  The  contract  was  proved  hy  ita  pntdne- 
tion  in  writing. 

3.  The  evidence  of  fraud  was  ample.  AH 
the  representations  fall  within  the  principle  as 
stated  in  HoMord  v.  Irwin,  18  Hck.  95. 

In  ttiis  case  the  plaintiff  had  not  equal  meua 
of  knowledge. 

David  V.  Fark,  108  Mass.  501 ;  Savage  v.  Sev- 
ens, 126  Mass.  207;  Broton  v.  CkiMet,  11  Gush. 
848;  Bradleu  v.  Poole,  98  Mass.  160;  Upton  v. 
EngUhart,  8  Dill.  496. 

8.  If  the  contract  was  only  voidable,  a  sea- 
sonable rescission  was  made.  The  plaintiff  tud 
received  nothing  of  intrindc  value.  If  be  had 
had  such  value,  he  made  a  aufflcient  tender 
of  it. 

4.  There  is  no  question  raised  of  joindo*  of 
parties.  We  contend  that  there  was  no  ai^nal 
incorporation,  because  the  law  of  New  Hamp- 
shire was  not  complied  with;  because  the  at- 
tempted incorporation  was  void  aa  an  infringe- 
ment upon  the  sovereignty  of  this  Oommon- 
wealth. 

Ilarrit  v.  McQregor,  29  Cal.  185;  N.  H.  Stat, 
chap.  152;  Bigd^v.aregory,T9m.  W;3)ogie 
V.  Mizner,  43  Mich.  882. 

5.  The  State  of  New  Hampshire  has  no  pow- 
er to  incorporate  citizens  of  Massachusetts  for 
the  piupose  of  doing  business,  not  in  New 
Hampshire,  but  in  StassacbUKtts.  This  is 
clear,  both  on  principle  and  authoriu^. 

Zon2  ZJoen**  CbM,  1  Dyer,  81  ay  .aw  V.  Aoeft, 
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1  Beas.  81;  Thompaon  v.  Watert,  26  Hicfa.  214, 
221. 

6.  The  courts  of  other  States  than  that  where 
tbe  charter  is  granted  cannot  control  or  regu- 
late the  corporate  action  of  the  corporation,  nor 
can  they  ^force  the  individual  liability  of  tbe 
officers  or  stockholders. 

JSriOcaon  t.  Netmith,  15  Gray,  3S1 ;  14  Allen, 
288;  Hata^  t.  McLean,  18  AUen,  488. 

7.  Where  tbe  Bappoaed  corporation  baa  con- 
tracted as  siicb,  ana,  when  suea  on  Uie  contract, 
attempts  to  deny  its  own  incorporation,  it  is  al- 
ways estopped  to  do  so. 

I)o<aey  V.  GJteehire  OUm  Co.  18  Gray,  404; 
Merrick  v.  Beundda  ESngine  dk  O.  Go.  101  Mass. 
881. 

An  individual  who  has  contracted  with  a 
t>ody  aaa  corporation  is  estopped  from  denying 
its  eziatettce,wben  bis  purpcwe  is  to  escape  irora 
his  contiact. 

Woreetier  Med.  Intt.  v.  Harding,  11  Cuflh. 
285;  Gommiesionert  v.  Bollea.  94  U.  S.  104  (Blc. 
24,  L.ed.  4«);  WaUacev.  Loomit,  97  U.  8.  148 
(Bk.  24,  L.  ed.  896);  Jf^rmert  <£  M.  Bank  v. 
Jmk»,  7  Met.  682;  Barrett  v.  Mead,  10  Allen, 
887;  WiUtam  v.  Ohanep,  8  Gray,  216;  Wtl- 
liatRtbuiy  In$.  Oo.  v.  Fr^ingham,  122  Mass. 
891;  WaOiingtm  Nat.  Bank  v.  Lee,  112  Mass. 
S21. 

8.  In  Bomecasesit  issaiclthattheexistenceof 
a  de  faeto  corporation  can  only  be  questioned  in 
proceedings  by  the  State,  ana  that  it  cannot  be 
done  in  any  collateral  proceeding.  This  is  un- 
doubtedly good  law,  but  its  whole  appUcatioD 
to  tbia  case  depends  on  tbe  definition  oi  the  term 
de  faeto  corporation. 

Martin  y.  Feteell,  79  Mo.  401,  411;  8tou>e  v. 
FTagg,  73  Dl.  397;  Frott'tLeexe  v.  Froetimrg 
Coal  Go.  24  How.  278(65  U.  S.  bk.  16.  L.  ed. 
687);  Ang.  &  A.  Corp.  §594;  Cheeter  Glasa  Go. 
T.  Dewejf,  16  Mass.  94;  UtUff  v.  Union  Tool  Go. 
11  Gray,  139;  Bigelov)  v.  Oregory,  78  HI.  197; 
Neuieomb  v.  Seed,  13  Allen,  862. 

9.  When  the  incorporation  is  an  express  at- 
tempt to  evade  our  laws,  as  in  this  case,  it  must 
be  held  absolutely  void  here,  or  else  it  is  abso- 
lutely good,  for  the  objection  is  one  for  the 
courts  of  this  State  alone,  and  unless  they  can 
ffive  it  effect  by  absolutely  disregarding  the 
fraudulent  incorporation,  they  cannot  do  any- 
thing. 

10.  The  last  question  is.  What  is  tbe  liability 
of  the  members,  if  the  attempted  incorporation 
is  void?  That  may  depend  upon  the  objects 
for  which  they  associate  themselves.  But  it 
will  in  all  cases  be  a  joint  liability  and,  in  tbe 
most  cases,  that  of  partners. 

FaUerv.  Bowe,  67N.Y.  28,  28;  Stafford  Nat. 
Bank  v.  Falnutr,  47  Conn.  443,  447.  448;  Fla^ 
V.  Stotee,  85  111.  164;  Ferris  v.  Thaw,  72  Mo. 
446;  Mai-tin  v.  FeioeU,  79  Mo.  401,  411;  State 
V.  Mow,  1  Mich.  612;  Bigelow  v.  Oregory,  73 
ni.  197;  Coleman  v.  Coleman,  78  Ind.  344; 
Saieerv.  Latorenee  Saving  Bank,  56  Iowa,  104; 
Vredenburg  v.  Behan,  88  J<a.  Ann.  627;  Field 
T.  OoOet,  16  La.  Ann.  168;  Mbott  v.  Omaha 
8meUing  Co.  4  Neb.  416;  OameU  v.  Biehardeon, 
85  Ark.  144;  Jfolbrook  v.  St.  PauU  F.  A  M,  Ins. 
€h.  25  Minn.  229;  Biehardmn  v.  Pitta,  71  Mo. 
128. 

In  this  case  u  joint  liability  is  enough,  though 
not  strictly  that  of  partners. 
When  a  number  of  persons  associate  Uiem- 

2  Mass. 


selves  with  the  purpose  to  form  a  corporation, 
their  purpose  must  be  to  assume  personal  re- 
sponsic^ty  until  tbe  actual  incorporation  takes 

place. 

Fay  V.  Noble.  7  Cush.  188;  Trtnebridge  v. 
Sevdder,  11  Cush.  86;  Salem  Firtt  Nat.  Bank 
V.  Almy,  117  Mass.  478. 

There  is  nothing  in  Fay  v.  NcbUvibicti  would 
prevent  a  recovery  by  the  plaintiff  in  this  case. 

Mr.  E.  T.  Bnrlejr*  for  all  defendants  ex- 
cepting Saltmarsh: 

If  defendants,  other  than  Saltmarsh,  are  lia- 
ble to  the  plaintiff  in  any  form  of  action,  it  must 
be  upon  the  ground  that  they  were  members  of 
an  association  engaged  in  a  common  enterprise, 
and  not  upon  the  ground  that  some  of  the  de- 
fendants were  officers  of  such  association.  If 
that  association  was  in  lawacopartnership.tfaen 
we  have  a  case  in  which  one  copartner,  after 
remaining  for  a  year  in  the  copartnership, 
seeks  to  maintain  an  action  at  law  against  his 
copartners  to  recover  his  contribution  to  tbe 
capital  of  the  association. 

Fav  V.  Noble,  7  Cush.  188. 

It  u  well  settled  that  a  corporation  created  in 
one  State  may,  upon  tbe  pnnciple  of  comity, 
exercise  withm  another  State  the  general  pow- 
ers conferred  under  the  laws  of  the  State  where 
the  corporation  was  organized,  provided  the 
doing  80  be  not  inconsistent  with  the  laws  of 
such  other  State. 

N.  H.  Gen.  Laws,  chap.  153;  Ghrietian  Union 
V.  Taunt,  101  U.  8.  854  (Bk.  35,  L.  ed.  888). 

The  plaintiff  cannot,  in  this  action,  impeacb 
tbe  le^ty  of  tbe  corporation.  This  la  not  the 
case  01  a  mere  outside  party  dealing  with  a  cor- 
poration, but  tbe  case  of  one  who,  ^ter  his  first 
payment,  acted  as  a  member  of  such  corpora- 
tion for  a  year,  with  some,  if  not  all,  of  tbe 
defendants,  and  with  many  other  stockholders. 

Woraealer  Med.  Inat.  v.  Harding,  11  Cusb. 
388;  Bvtchere  and  Drtmera  Bank  v.  MeDonaldt 
180  Mass.  264;  Appleton  Mut.  Fire  Ina.  Co.  v. 
Jeaaer,  6  Allen,  448. 

If  not  a  eorx)0)-ation  de  jwrt,  it  was,  at  the 
times  of  the  several  payments  by  plaintiff,  a 
corporation  de  facto. 

2  Morawetz,  Corp.  §  748,  and  cases  cited. 

If  the  plaintiff  has  any  remedy,  it  is  in  tort 
and  not  in  contract. 

Fay  V.  N(AU,  7  Cush.  188;  IVowbridge  v. 
Seudder.  11  Cush.  85;  Ward  v.  Brigkam,  127 
Mass.  24. 

C.  AlloBf  J.,  delivered  tbe  opinlcm  of  the 

court: 

Tbe  plaintiff  contends  that  he  was  induced 
to  take  shares  In  the  company,  by  the  fraud  of 
Saltmarsh;  that  the  compnny  was  not  Incorpo- 
rated; that  it  is  open  to  him  to  deny  the  vaud- 
ity  of  the  attempted  incorporation;  that  he  was 
entitled  to  rescind  his  contract  of  purchase  of 
shares,  and  to  withdraw  from  the  company,  and 
to  treat  his  membership  as  void  from  the  be- 
ginniag;  that  be  has  done  all  that  be  could  do  to 
make  such  rescisBion  and  witlidrawal  effectual, 
and  that  the  result  is  that  the  other  members 
of  the  company  are  liable  to  him  In  an  action 
at  law  for  money  bad  and  received,  as  partners 
or  otherwise,  for  the  repayment  of  the  money 
which  he  paid  for  his  shares.  Assuming, 
without  deciding,  that  all  the  earlier  proposi- 
tions are  well  maintained,  the  result  contended 
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for  does  not  follow.  The  plaintiff  does  not 
charge  fraud  upon  any  of  the  defendants  ex- 
cept Saltmarsh.  There  b  nothing  to  show  that 
any  other  defendant  was  associated  with  Salt- 
marsh  In  the  alleged  fraud.  It  appears  that  as 
many  as  seventy-five  persons  became  members 
of  tne  compaoy  and  acted  as  stochholders. 
The  plaintiff  himself  acted  as  a  stockholder  for 
more  than  a  year.  Thoe  were  formal  articles 
of  anociation,  offlcers  were  choaen  to  manage 
the  company's  affairs,  and  the  plaintiff's  pay- 
ments were  made  to  two  different  persons,  who 
successively  acted  as  the  company's  treasuTer. 
It  is  clearly  to  be  inferred  that  his  payments, 
and  the  payments  made  by  the  other  stock- 
holders, went  into  a  common  fund.  So  far  as 
appears,  Saltraareh  was  the  chief,  if  not  the 
only  promoter  of  the  company;  and  other  per- 
sons, even  the  other  defendants  themselves, 
who  constituted  but  a  portion  of  the  members 
of  the  company,  may  have  taken  their  shares 
under  circumstances  and  representations  similar 
to  those  which  led  the  plaintiff  to  purchase  his. 
Works  were  erected  at  a  cost  of  $26,000,  and 
business  was  begun.  Poor  of  the  defendants 
were  seen  taking  part  in  the  work  or  bu^ess; 
and  as  to  the  other  defendants  there  was  no  evi- 
dence except  what  appeared  the  papers 
showing  the  attempted  organization  of  the  com- 
pany as  a  coiporation,  and  the  action  taken  at 
various  meetings,  and  a  return  of  the  com- 
pany's condition  to  the  Secretary  of  State  of 
New  Hampshire.  There  was  nothing  to  show 
that  any  one  of  the  defendants,  except  8al^ 
marsh,  was  other  than  a  bona  fide  stockholder, 
like  the  plaintiff  himself. 

Under  these  circumstances,  even  assuming 
tliat  the  relation  of  the  members  was  that  of 
oartners,  we  are  at  a  loss  to  see  bow  the  de- 
fendants can  be  Jointly  held  to  make  repay- 
ment to  the  plaintiff.  In  the  simple  cose 
7here  two  partus  only  are  concerned,  namely, 
the  partner  defrauded  and  the  partner  ae> 
finaudlng,  and  there  is  nothing  to  w>  but  to  re- 
pay the  money  advanced  by  the  former,  a  rem- 
edy in  this  form  of  action  may  exist.  But  in 
the  present  case,  the  mon^  paid  in  by  each 
stockholder  was  received  by  all  the  persons  who 
were  members  of  the  company,  including  those 
who  made  the  payments.  The  pluntfff's 
money  went  Into  a  fund  whereof  he  was  him- 
self a  part  owner.  If  be  Is  entitled  to  sue  the 
others  to  recover  it  back,  they,  if  defrauded  in 
like  manner  with  him,  may  also  severally 
make  him  a  defendant  in  an  action  brought  to 
recover  back  the  sum  which  they  each  paid  into 
^  common  fund.  His  rl^  to  a  resdssion  of 
the  ocmtract  of  partnership  into  which  he  was 
thus  induced  to  enter  did  not  entitle  htm  to 
treat  his  membership  as  void  from  the  begin- 
ning for  all  purposes;  it  would  not  exonerate 
bim  from  possible  liability  to  creditora,  or  ena- 
ble him  to  compel  otiier  members  of  the  firm, 
as  innocent  as  himself,  to  make  good  to  him 
his  loss.  Such  other  members  did  uol»  enter 
into  any  joint  responsibility  to  bim.  Certainly 
there  was  no  joint  express  ctrntract  m  their  part, 
and  the  circumstances  negative  the  idea  of 
any  joint  Implied  contract  to  reimburse  bim. 
B^ng  himself  a  joint  recipient  with  them  of 
his  own  payment,  an  action  at  law  for  money 
had  and  received  is  not  adapted  to  furnish  him 
relief.   He  cannot  be  both  plaintiff  and  de- 


fendant.  His  remedy,  if  upcm  the  &k1s  be  ii 
entitled  to  any,  is  by  an  action  of  tort  aniut 
the  person  or  persons  who  practiced  tlw  naod 
upon  him,  or  by  a  bill  In  eqni^r  to  rescind  the 
contract  of  partnership,  to  have  the  partner- 
ship articles  canceled  as  to  bim,  and  to  ccaapd 
these  who  practiced  the  fraud  to  repay  the 
money;  and  to  make  further  compensation  and 
indemnity,  if  such  relief  Is  neceaary.  BiA- 
ards  V.  Todd,  137  Mass.  167;  Smitk  v.  Emttt, 
126  Mass.  804;  Ihtff  Magtiire,  W  Hbsb.  800; 
BoMimv.  ff*akAant.8DeO.&J.9M;8Und. 
Partn.  925,  037  et  »eq. 

We  have  considered  this  case  In  the  aspect 
which  the  plaintiff  has  thought  most  favorable 
to  himself,  namely,  that  if  the  attempted  or- 
ganization of  the  company  as  a  corporatkai 
was  invalid,  the  members  become  pattnm. 
We  have  notinquired  whtflieriii  law  oeyhave 
become  partners:  as  to  which,  see  ward  v. 
Brigham,  127  Haas.  24,  27,  and  cases  there 
cited. 

If  not  partners,  certainly  the  plaintiff's  rigbt 
to  maintsin  his  action  is  not  increased. 
Judgment  on  the  tenMef. 


John  H.  KOWELL 
c. 

William  S.  DOGQETT. 

I.  A  nut  of  w»y  over  one's  premiseB, 
witnout  limitation  or  restriction,  is  on- 
derstood  to  be  a  genwal  way  for  all  por^ 
poaee. 

3.  Erldenee  that  a  paaaage-way  has 
beed  naed  in  a  certain  mode  from  the 

time  of  making  the  deed  to  the  time  of 
an  alle^d  trespaas,  without  any  objee- 
tion  being  made,  is  admisalble  to  show 
what  was  intended  by  the  reeerratioii* 

3.  What  is  a  reaaonable  nae  of  m  wa^. 
where  the  purposes  are  not  defined  m 
the  grant,  Is  a  question  of  fact  to  be  de- 
termined upon  evidence. 

4.  The  declaratioiw  of  a  deocMed  for 
mer  owner  of  land,  made  during  his 
ownership,  and  tending  to  prove  the 
existence  of  a  right  of  way  over  it,  are 
competent  evidence  against  the  preeent 
owner. 

6.  A  errant  that  carries  with  it  a  right 
of  way  of  necessity,  does  not  necessarily 
Imply  a  oarrlase-way.  even  tbongn 
the  thing  granted  be  a  house. 

6.  A  way  of  neceesity  ceaaee  as  soon  as 
the  neoeasity  oeaees. 

(Woroester  TOed  February  28. 18W.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  of  Worcester  County  ia 
favor  of  plainUff  in  a  suit  to  enjoin  the  use  of 
a  way  as  a  drive  or  carriage-way  and  the  mak- 
ing of  changes  therein.  AMrmed. 
■  The  case  was  submitted  to  a  master  wbo 
found  the  facts  substantially  as  i^tpear  trtm  die 
opinion.  After  hearing  In  the  supreme  court. 
It  was  ordered,  adjudgra,  and  decreed  that  nM 
William  S.  Doggett,  hhi  servants  and  aganta, 
be  and  are  perpetmny  restrained  and  enjoMd 
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from  uaing  the  rif^ht  of  way  described  in  plain- 
tiff's bill  as  a  dnve  or  carriage  vay,  or  from 
making  any  changes  in  the  surface  mereof  for 
such  use.  From  ihis  order  the  defendant  ap- 
pealed. 

Mettra.  Charles  O.  Stevens  and  Frank 
P.  Oonldinur,  for  defendant: 

The  defendant  contends  that  the  construc- 
tion put  on  the  deed  by  the  master  is  erroneoua. 

The  grant  is  broad  enough  in  its  terms  to 
confer  the  right  to  use  the  strip  of  land  for  any 
purpoae  to  which  a  passajge-way  may  be  devot- 
ed. There  is  no  question  but  that  the  land 
granted  was  well  adapted  to  the  erection  of  a 
dwelling-house,  and,  so  far  as  appears,  for  a 
workshop,  a  stable,  or  bam.  "  Then  the  pre- 
sumption of  law  is  that  either  or  all  kxxch  uses 
■were  contemplated,  and  the  right  of  way  would 
extend  to  the  use  of  it,  for  foot-passage,  for 
hones,  cattle,  teams,  wagons,  or  other^se,  as 
the  couTenient  use  of  we  land  for  any  such 
purpose  would  require." 

Johnstm  V.  Einnieut,  3  Cush.  168,  157. 

This  case  ts  distinguishable  in  the  defend- 
ant's  faror  upon  a  point  not  raised  here. 

Tudor  Ice  Co.  t.  Ounnijigkam,  8  Allen,  189. 
See  also  Wadib.  Easem.  4t&  ed.  254;  Atkint  t. 
BoTdman,  2  Met.  457;  Bolt  r.  Baraent,  15  Gray, 
103. 

The  land  of  Patterson  having,  at  the  time 
of  the  grant,  no  connection  with  any  public 
way  except  over  the  grantor's  land,  a  way  of 
necessity,  for  all  suitable  purposes,  would  have 
been  im^ed  In  the  absence  of  any  express 
terms.  The  express  and  perfectly  general 
terms  must  have  a  corresponding  meamng. 

Washb.  Easem.  4th  ed.  358;  Basav.  Edicardt, 
136  Mass.  445;  Treuk  v.  Patteram,  39  Me.  499. 

The  width  of  the  way  of  itself ' '  shows  that  it 
was  designed  for  vehicles  drawn  by  horses,  as 
well  as  Tor  travelers  afoot." 

AUy-€kn.  v.  WiUiam,  140  Mass.  839.  884,  1 
Cent  Rep.  868. 

A  driveway  would  be  more  beneficial  to  the 
grantee  than  a  footway.  The  general  words 
must  be  construed  more  strongly  against  the 
grantor. 

Verba  ehartamm  forUut  accipiuntur  contra 
proferentem. 
Go.  Litt.  86  a. 

The  ooDdttion  of  the  surface  of  the  land  over 
which  the  way  extended  is  insigniflcant.  In 
the  present  case  the  facts  are,  as  reported,  that 
it  would  be  impossible  to  construct  a  practi- 
cable way  for  vehicles  without  a  considerable 
cut  or  fill,  or  both,  at  one  point.  But  that 
could  not  limit  the  grantor's  right.  He  had  a 
ri^t  to  adapt  the  way  to  the  uses  which  were 
convenientand  iffoper  in  connection  with  his 
own  land  to  which  it  was  appurtenant  For 
that  purpose  he  could  make  any  necessary 
changes  m  the  natural  surface. 

Aukna  v.  Bordman,  3,  Met.  457,  487;  God- 
dard,  Easem.  346,  443,  andcasescited;  Washb. 
Easem.  4th  ed.  40;  Bnmn  v.  Stone,  10  Gray,  61, 
65. 

It  appears  by  the  report  that  the  difference 
of  grade  in  certain  parts  of  the  way,  and  the 
necessity  of  steps,  arose  from  excavations  made 
by  the  plaintiff  himself,  an  act  he  had  no  right 
to  do. 

KiUion  v.  SeOeu,  130  Mass.  47,  53. 
The  evidence  of  the  statement  of  Patterson 
S  MAse. 


to  the  fact  that  he  had  a  footway  was  incom- 
petent as  against  the  defendant  for  any  pur- 
pose. 

These  statements  are  not  within  the  broadest 
statement  of  the  principle  which  admits  dec- 
larations of  dec^sed  former  owners  as  to 
boundaries. 

Longv.  Colton,  llSMass.  414,  and  casescited. 

The  statement  of  Patterson  to  the  plaintiff  was 
equally  incompetent.  If  it  was  a  parol  agree- 
ment to  modify  or  release  any  part  of  an  ease- 
ment acquired  by  grant  it  would  be  of  no  avail. 

Washb.  Easem.  4th  ed.  708;  v.  Ban- 

ftyrd,  9  Met.  895. 

The  right,  being  acquired  by  deed,  co.uld  not 
be  extinjruished  by  mere  nonuser,  and  a  for- 
tiori could  not  be  modified  by  using  only  for 
one  purpose. 

Hayford  v.  Spoke^M,  100  Mass.  491;  Barnes 
V.  Lloyd,  113  Mass.  224,  and  cases  cited. 

The  doctrine  of  the  case  of  Bayford  v.  Bpokea- 
fleld,  aupra,  applies  with  greater  force  to  the 
facts  of  this  case  than  to  those  existing  in  that 
case.   There  the  case  was  taken  from  the  jury. 

The  doctrine  of  Morae  v.  Copeland,  2  Gray, 
802,  and  that  referred  to  in  Dyer  v  Bai^ford,  8 
Met.  896,  have  no  applicability  to  this  case. 

The  presumption  u  that  a  man  Intends  to 
claim,  and  not  to  abandon,  his  rights;  and  this 
state  of  his  intention  is  not  negatived  by  his 
failure  constantly  to  exercise,  in  actual  enjoy- 
ment, all  the  rights  be  possesses. 

Holt  v.  Sargent,  15  Gray,  97;  Sargent  v.  Bub- 
bard,  103  Mass.  880;  Wat£b.  Easem.  4th  ed.  388. 

There  was  no  evidence  (hat  the  defendant 
exceeded  his  rights  in  cutting  off.  the  limb  of 
the  tree.  The  restriction  in  the  deed  does  not 
in  terms  or  leg^  effect  bind  Patterson's  grantees. 

Kennedy  v.  Owen,  186  Mass.  199. 

Measra.  John  W.  Corcoran  and  Hsrberi 
Parker,  for  plaintiff: 

The  decision  of  a  single  justice  in  matters  of 
fact  will  not  be  reveised  unless  it  clearly 
pears  to  be  erroneous. 

Montgomery  v.  Piekering,  116  Mass.  1^7;  Reed 
V.  Seed,  114  Mass.  872;  Bottm  Mutie  HaU 
Aaao.  V.  Cory,  129  Mass.  486. 

The  grant  to  Patterson  conveyed,  as  matter  of 
law,  "ue  right  ofpassage"  therein  named,  "yet 
it  is  competent  to  offer  parol  evidence  to  prove 
facts  and  drcumstances  respecting  the  rela- 
tions of  the  parties,  and  the  nature,  qualily,  and 
condition  of  the  real  estate  which  constitutes 
the  subject-matter  respectingwhich  it  is  made.'" 

Knight  v.  New  England  Wanted  Co.  2  Cush. 
271. 

The  words,  "  the  right  of  passage,"  are  not 
words  of  art  and  iiave  no  weU-settled  meaning 
in  the  law;  their  import,  therefore,  is  a  question 
of  construction  and  depends  in  each  puticular 
case  upon  the  intent  of  the  parties  as  expressed 
in  the  language  of  the  grant,  explained  and 
illustrated  by  the  locality  and  subject-matter  to 
which  they  apply. 

Codman  v.  M&ana,  1  Allen,  446;  Wel/ber  v. 
EaOern  E.  B.  Co.  3  Met.  151;  PhiUipa  v.  Bow- 
ers, 7  Gray,  24;  Murdoch  v.  Chapman,  9  Gray, 
156. 

It  is  also  competent  to  prove  by  parol  the 
acts  of  the  parties  at  ana  subsequent  to  the 
date  of  the  contract  as  a  means  of  showing 
their  own  understanding  of  its  terms. 

Knighi  T.  iVno  En^and  Wortted  Go.  $upm. 
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The  acts,  declerations.  and  setttemeDtaof  the 
parties  to  tbe  grant  are  facts  admissible  in  eri- 
oence  to  show  the  contemporaneous  construc- 
tion put  upon  the  instrument  by  the  parlies. 

Choaie  v.  Bvmham,  7  Pick.  374;  Owen  v. 
Bartholomewi,  9  Pick.  520;  Stone  v.  Clark.  1 
Met.  878;  Mann  v.  Jhinham,  5  Gray,  511 ;  H<m- 
ard  V.  Fmenden,  14  Allen,  124;  Stermson  v. 
Bnldne.  99  Mass.  397;  Morri*  t.  Freneh,  106 
Mass.  S36:  LontQoy  v.  Lovett,  124  Mass.  370. 

When  Uie  question  of  the  extineuishment  or 
abandoument  of  an  easement  otherwise  than 
by  deed  enters  into  a  case,  the  following  propo- 
sitions are  establiahed  on  authority:  (1)  it  is  a 
question  of  fact  and  intention;  (2)  declara- 
tions and  acts  of  tbe  owner  of  the  dominant 
estate  we  competent  evidence;  (8)  time  ts  not 
a  necessary  element;  (4)  the  surrounding  cir- 
cumstances and  conditions  are  all  to  be  consid- 
ered. 

King  T.  Murphy,  140  Mass.  354;  Pope  v.  Det- 
eretix,  5  Gray,  409;  Warahauer  v.  Randall,  109 
Mass.  686;  oifer  t.  Sanford,  9  Met.  895;  Reg. 
V.  Chortey,  12  Q.  B.  615;  Cook  v.  Mayor,  etc. 
L.  R.  6  Eg.  Cas.  177-179. 

Any  right  may  be  destroyed,  not  only  bjy  an 
act  01  the  party  positively  deatmctive  of  the 
right,  but  by  an  act  incompatible  with  the  na- 
ture or  exercise  of  it 

Taylor  v.  Hampton,  4McCord,  96,  108. 

An  easement  established  by  grant  may  be  lost 
by  nontiaer  consequent  upon  something  which 
prevents  the  user  and  Is  utterij  Inconsistent 
with  its  enjoyment. 

Barnes  v.  Lloyd,  113  Mass.  281;  White  r. 
Oraviford,  10  Mass.  188.  and  cases  cited. 

A  nonuser  for  twenty  years,  united  with  an 
adverse  use  of  the  s^vient  estate  inconsistent 
with  the  existence  of  the  easement,  will  extin- 
gui^  it. 

Cha/tuOer  v.  Jam.  Pmd  Acq.  185  Haaa.  648, 
and  cases  cited. 

Testimony  that  Pattefson,  more  than  twenty 
years  previously,  relinquished  to  ptaintUF  "  his 
Tight  to  the  easement  (carriage-way)  and  ceased 
to  use  it  ia  admissible,"  and  makes  this  case,  in 
this  respect,  a  parallel  to  Warahauer  v.  Randall, 
109  Mass.  586. 

As  twenty  years'  enjoyment  of  a  right  unex- 
plained affords  the  presumption  of  a  grant,  so 
nonuser  forsuch  a  period,  unless  accounted  for, 
affords  that  of  a  release  or  surrender. 

White  V.  Crawford,  10  Mass.  188;  Hoffman  v. 
Savage,  15  Mass.  181;  CoolKbie  v.  Learned,  8 
Pick.  508;  Chandler  v.  Jam,  Pond  Acq.  Oo.  135 
Mass.  649,  and  cases  cited. 

GaMlner.  J.,  delivered  the  opinion  of  the 

court : 

In  1868  one  James  Patterson  obtained,  by 
deed  to  himself,  "  his  heirs  and  assigns,  the 
right  to  a  passage  *  •  *  18  feet  wide,"  over 
land  of  T.  Willlard  Lewis.  The  jfrant  of  way 
was  coupled  with  a  condition  that  Patterson  was 
not  to  injure  or  destroy  any  fruit  trees,  then  in  a 
bearing  state,  and  that  he  was  to  build  and  keep 
In  repav  the  fence  between  him  and  Lewis.  Pat- 
terson died  in  1865.  His  estate  with  the  right 
of  way  is  now  in  the  defendant  Doggett. 
The  plaintiff  is  the  owner  In  fee  of  the  premises 
subject  to  the  easement.  The  contention  be- 
tween  the  parties  is  whether  the  easement  is 
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limited  to  a  footway,  or  whether  It  is  far  faotws 
and  carriages  as  well  as  for  foo^paffieogeT8. 

A  grant  of  way  over  one's  premises,  withotit 
limitation  or  restriction,  is  understood  to  be  a 
general  way  for  all  purposes;  but  In  constming 
such  a  grant,  reference  is  to  be  bad  to  tbe  nature 
and  condition  of  the  snbject-matterof  the  grant 
at  the  time  of  its  execution,  and  the  obvioos 
purposes  which  tbe  parties  bad  in  view  in  m ak- 
in? it.    Washb.  Easem.  p.  254. 

When  the  words  of  a  deed  are  ambiguous, 
and  not  explainable  by  the  context,  tbe  con- 
struction given  by  the  words  themselves,  as 
shown  by  the  way  and  manner  in  wliich  tbe 
parties  exercised  their  respective  rights,  islc^ 
evidence.  If  a  passage-way  has  been  iised  in  a 
certain  mode  from  the  time  of  making  the  deed 
to  the  time  of  an  alleged  trespass,  without  »aj 
objection  being  made,  this  evidence  is  adnuBB- 
hle  in  order  to  show  what  was  intended  by  tbe 
reservation.    Choate  v.  Burnltam,  7  Pick.  274. 

In  the  case  at  bar,  if  there  was  any  restrioifni 
in  the  grant,  upon  the  use  of  the  way,  which 
rendered  it  doubtful  as  to-the  manner  m  which 
it  was  to  be  used,  then  evidence  of  the  charac- 
ter above  referred  to  was,  at  least,  admissible. 

Although  Patterson,  by  thedeed,  bad  a  right 
to  a  passage  18  feet  wide,  vet,  in  making  use  of 
the  passage,  he  was  not  to  mjure  or  destroy  any 
fruit  trees  then  in  a  bearing  state.  He  was  to 
use  it  in  a  reasonable  way,  consistent  with  Uk 
nature  and  condition  of  the  premises  ova*  which 
he  had  the  right  of  passage.  Wbat  is  a  reason- 
able use  of  a  way,  where  the  purposes  are  not 
defined  in  the  grant,  is  a  question  of  fact  to  be 
determined  upon  evidence.  Washb.  Easem.  p 
282. 

The  grant  in  the  case  at  bar  cannot  be  ccn- 
Btrued  Dv  the  language  of  the  deed.  Resort 
must  be  had  to  extrinsic  evidmce  to  determine 
it.  If  it  should  appear  Uut  the  way  was  don^ 
planted  with  fruit-beating  trees,  so  that  H  wonu 
be  imposdble  for  horses  and  carriages  to  pass 
tiirough  the  way  without  injuring  and  destroy- 
ing the  trees,  it  would,  at  the  least,  be  evidence 
tending  strongly  to  show  that  the  parties  never 
intended  that  the  way  should  be  used  for  bonci 
and  carriages.  The  declarations  of  a  deceased 
former  owner  of  land,  made  during  hie  owner 
ship,  and  tending  to  prove  the  existence  of  a 
right  of  way  over  it,  are  competent  evidence 
against  the  present  owners.  Make  v.  BSter^, 
1  Allen,  248. 

These  were  admitted  upon  the  ground  that 
tbe  declarations  were  against  the  owner's  in- 
terest and  in  dispargement  of  his  title.  So  Car 
as  Uieee  declarations  went  to  the  effect  to  dis- 
parage Patterson's  title  to  the  easement  wUdi 
he  was  then  udng,  and  to  limit  its  use  to  a  foot- 
way, b^g  against  his  own  interests,  we  think 
they  were  admissible.  They  were  made  while 
he  was  using  the  mssage  as  a  footway.  At  the 
time  of  the  trial  Patterson  was  dead.  Pidetr- 
ingy.  Reynolds,  119  Mass.  111. 

The  evidence  discloses  the  following  (acU: 
At  the  time  of  the  execution  of  the  deed  to  Pat- 
terson, containing  the  grant  of  a  passage,  there 
was  a  footpath  from  the  land  now  owned  by 
the  defendant,  to  High  Street,  and  this  footpath 
had  been  in  existence  since  18^  or  1850.  In 
1857,  three  years  after  tbe  execution  of  tbe 
grant  to  Patterson,  he  built  a  fence  ahug  tbe 
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«ntire  Une  between  his  lot  and  that  of  his  jjant- 
■or's  lands,  extending  it  over  the  1 8-foot  passage- 
'Way.  and  leaving  a  gate  about  4  feet  in  width  at 
tliesoatberiTeiu,  in  order  to  accommodate  the 
footpath,  vnere  it  bad  been  accustomed  to  pass 
for  aereral  years.  The  fence  was  maintained 
substantially  in  the  same  position,  -with  the  gate, 
-oontinnoosly  for  a  period  of  twenty-five  years,  or 
until  18H2,  when  the  acts  of  the  defendant  com- 
plained of  were  committed.  The  footpath,  as 
It  existed  in  1849-50,  in  1854,  at  the  time  of  the 
grant,  and  as  subwquently  used  until  1883, 
•entered  the  18-foot  strip  at  the  southerly  side 
and  then  turned  towards  the  northerly  side, 
-winding  around  and  between  the  growing  tiees. 
The  18-foot  passage,  at  the  time  of  the  grant, 
was  rough  andledgy,  and  it  would  have  been  im- 
possible to  construct  a  practicable  way  for  vehi- 
cles without  a  considerable  cut  or  fill,  or  both,  at 
<]me  point,  at  Imst.  At  the  time  of  the  grant  five 
mppui  treei  stood  on  the  passage-way,  some  of 
which  were  in  a  bearing  condition.  They 
stood  in  such  a  portion  that  it  would  have  been 
impossible  to  pass  through  with  a  vehicte  with- 
out catting  away  their  branches.  Before  one 
of  the  trees  was  cut  down  in  1878-74,  the 
branches  intertwined  with  those  of  a  neighbor- 
ing tree  across  the  passageway,  so  that  it  was 
difficult  for  a  person  to  pass  between  in  the 
footpath  with  an  umbrella  or  sun-shade  open, 
and  it  would  have  been  impossible  to  pass 
through  with  any  vehicle  without  cutting  away 
the  branches  of  tne  trees.  We  think  from  the 
nature  and  condition  of  the  passageway  at  the 
time  of  the  grant,  that  it  was  then  a  footway, 
winding  through  the  18-foot  strip  from  one  side 
to  theouwr  In  order  to  avoid  the  bearing  trees, 
4Uid  that  it  had  been  used  for  several  years  be- 
fore  as  It  was  at  the  time  of  the  grant;  that  it 
'was  then,  and  had  been,  impassable  for  vehicles 
and  that  the  obvious  purpose  which  the  parties 
had  in  view,  in  making  it,  was  a  way  for  foot- 
passengers,  and  not  for  horses  and  carriages. 
We  are  confirmed  in  that  opinion  by  Uie  suDse- 

aueot  acts  of  the  parties  during  nearly  twenty- 
vevCTrs. 

The  defendant  argues  that  as  the  land  of  Pa^ 
tersoD,  at  the  time  of  the  grant,  had  no  connec> 
tioD  with  any  public  way,  except  over  the 
grantor's  land,  a  way  of  necessity  for  all  suit- 
able purposes  would  have  been  implied  in  the 
absence  of  any  eipress  terms.  But  the  grant 
that  carries  with  it  a  right  of  way  of  necradty, 
does  not  necessarily  imply  a  canuge  wav,  even 
though  the  thing  granted  be  a  house,  '^ashb. 
Easem.  4th  ed.  47^. 

In  1857,  four  years  after  the  deed  to  Fatter- 
son,  he  acquired  the  right  to  pass  out  to  Wal- 
nut Street,  a  public  street  lying  east  of  the  lot 
in  question,  and  at  that  time  the  right  of  way  by 
necessity  ceased.  A  way  of  neoesdtr  ceases 
as  soon  as  the  necesrity  ceases.  ViaU  Car- 
pentsr,  14  Gray,  126;  Abbott  v.  StewarMoun,  47 
N.  H.  238. 

Decree  f^ghtned. 

Josiali  A.  BRIOHAM 
John  A.  FATERWEA'I'HJflB  a  al. 

1.  The  deed  c»f  an  Insane  nwaim  is  innf^ 
UsetnaJto  oonTey  a  title  to  land,  good 

S  Hub. 


against  the  grantor  or  against  his  heirs 
and  devisees,  unless  it  is  conflrmed  by 
thegrantorbimself  when  of  sound  mind, 
or  by  his  U«cdly  constitated  guardian, 
or  by  his  heirs  or  devisees. 
2.  Such  deed  may  be  disaffirmed  without 
returning  the  eonsideratlon  money 
or  placing  the  other  party  in  statu  quo. 

8.  Nor  is  it  material  that  the  grantee  acted 
in  good  faith  in  taJ^ing  the  deed,  and 
without  knowledge  of  tne  grantors  in- 
sanity; he  who  deals  wiuk  an  insauo 

eerson,  as  with  an  infant,  does  so  at 
is  peril. 

4.  A  mortgage*  exeoated  by  one  whose 
mind  had  become  weakened  by  old  a^, 
sickn^  and  infirmity,  to  secure  pre- 
existing indebtedness,  set  aside*  as  a 

cloud  upon  title,  although  the  mort- 
gagees practiced  no  fraud  and  exercised 
no  undue  influence  on  the  mortgagor. 

5.  The  plaintifFis  not  estopped  to  main 
tain  nis  bill  because  he  was  present  at 
the  making  of  the  mortgage. 

(WoToestei^^Fllea  Pelmiarr  IB,  1887.) 

ON  report.  Decree  for  plaintiff. 
Bin  in  equity  brought  hj  the  plaintiff,  as 
devisee  of  real  estate,  to  set  aside  a  mort^^tge 
upon  it,  given  by  his  devisor  to  the  defendimts, 
and  to  relieve  his  property  of  the  cloud  upon 
the  title.  The  bill  alleged  that  the  mortgage 
was  void  because  the  mortgagor  was  incapable 
of  transacting  budaesa.  and  was  not  of  sound 
mind  at  the  tune  she  executed  it;  also  that  the 
mortgage  was  obtained  by  the  defendant's  fraud 
and  undue  influence  upon  the  mortgagor. 
Three  issues  of  fact  were  framed  for  the  jury, 
as  follows,  viz: 

•'1.  Was  Azubah  Brigham,  the  devisor  and 
mortgagor,  of  sufficient  mental  capacity  at  the 
time  the  mortgage  deed  was  executed  to  trans- 
act the  bu^ess  of  executing  said  deed? 

"2.  Was  said  deed  procured  by  the  fraud  or 
undue  influence  of  the  defendants  or  either  of 
them? 

"8.  What  was  the  amount  of  the  debt  justly 
due  from  said  Azubah  Brigham  to  defend- 
ants at  the  time  said  mortgage  deed  was  ex- 
ecuted, and  which  the  parties  designed  to  secure 
fc^  the  mortgage?" 

At  the  trial  of  the  issues  in  the  superior  court, 
before  Knowttoo,  the  jury  answered  the 
first  question,  "No,"  and  could  not  agree 
upon  the  second,  and  the  third  was  not  submit- 
ted to  them.  After  the  exceptions  in  the  case 
and  the  motion  for  a  new  trial  had  been  over- 
ruled, the  plaintifE's  counsel  moved  that  the 
order  directing  issues  for  the  Jury  be  set  asidf^ 
so  fiur  as  it  related  to  the  second  and  third 
Issues,  on  the  ground  that  they  were  no  lon^r 
material,  and  that  a  decree  be  made  grantmg 
Uie  relief  prayed  for  in  the  bill.  At  tne  hear- 
ing upon  this  motion  the  following  facts  were 
agreed:  The  consideration  of  the  notes  de- 
scribed in  the  mortgage  was  indebtedness  from 
Azubah  Brigham  whidi  had  then  been  for 
considerable  time  due,— a  part  of  it  to  one,  rep- 
resented by  note  which  was  given  up,  and  a 
put  to  the  other  of  the  mortgagees.  The 
defendants  claimed  that  the  previous  indebted- 

219 


Digitized  by 


Google 


760 


New  EKQiiAND  Repokteb — 8up.  Jud.  Ct.  op  Hassachdsbttb. 


Feb., 


nese  equalled  the  amount  of  the  notes,  and  tbe 
plaintm  admitted  it  was  nearly  if  not  quite  as 
targe  as  the  notes,  and  both  pulies  agreed  that 
□olning  else  of  value  entered  in,  to  make  up 
the  amount  named.  The  mortgage  was  made 
June  15,  1883,  and  tbe  mortgagor  died  in  De- 
cember, 1888,  without  having  made  anj  claim 
or  done  anything  else  r^rding  tbe  mortgage 
or  the  title  to  the  property  after  the  mortgage 
was  made.  Tbe  plaintiff  was  present  with 
Azubah  Brigham  and  the  defendants  at  tbe 
making  of  tbe  mortgage.  Sidd  mortgagor's 
estate  nas  been  d  eel  ami  insolvent  by  the  pn> 
bate  court.  No  question  was  made  that  the 
defendants  were  seeking  to  hold  and  enforce 
the  mortgage  for  the  payment  of  the  notes  de- 
8Gril>ed  in  it.  Upon  these  facts  and  the  verdict 
of  tbe  Juiy,  tbe  court  ruled  that  pl^tifl  oonld 
avoid  the  said  mortgage,  and  tliatacourt  of 
equity  might  properly  grant  the  relief  prayed 
for;  and  ordered  that  the  order  directing  issues 
of  fact  for  the  jury  be  set  aside  so  far  as  it 
related  to  the  second  and  third  issues.  The 
court  ordered  a  decree  for  plaintiff,  and  at  the 
request  of  tbe  defendants  reported  the  case  to 
tbe  supreme  Judicial  court  for  a  decision  of  the 
questions  of  uw  involved. 

JUatn.  T.  6.  Kent  and  G..T.  Dewey,  for 
defendants: 

The  only  ground  on  which  a  court  of  equity 
Interferes  to  set  aside  a  contract  or  deed  of  ah 
idiot,  lunatic,  or  person  non  eompot  mentit,  is 
fraud,  overreaching,  taking  advantage  of  cir- 
cumstances. 

1  Story.  Eq.  §  327;  Frater  y.  Phuer,  3  Del. 
Cb.  260;  Coleman  v.  FroMer,  8  Bush,  800. 

Leaving  out  of  view  cases  of  mistake  or  mis- 
apprehension,— not  our  case, — there  is  no  other 
tftle  but  fraud  under  which  this  court  has  any 
equity  jurisdiction  to  set  aside  a  deed. 

The  deed  of  an  insane  person  is  not  void,  but 
voidable. 

Carrier  v.  Sean,  4  AUen,  886,  and  caaes 
cited;  Howet.  Horn,  99  Mass.  -88. 

If  a  contract  is  made  with  a  lunatic  or  insane 
person  Id  good  faith,  without  takingany  advan- 
tage of  his  position,  it  is  valid. 

Price  V.  Berrington,  3  McN.  &  G.  486;  Mol- 
ton  V.  GamrottX,  2  Welsh.  H.&a.  487;  Camp- 
bOl  V.  Hoopen,  8  Sm.  &  Giff.  168;  AOici^ft  v. 
De  Armond,  44  Iowa,  239. 

This  is  especially  true  if  tbe  person  dealing 
with  tbe  in»ane  person  did  not  know  of  his 
insanity  (Niell  v.  Morley,  9  Ves.  478);  or  if  he 
cannot  be  restored  to  the  same  position  as  be- 
fore the  contract  {Molton  v.  Camrovx,  aupra). 

Tbe  presence  and  participation  of  the  plain- 
tiff, who  was  the  son  of  the  mortgagor  and  tbe 
devisee  of  the  premises  mortgaged,  at  the  time 
the  mortgage  was  made.  Is  a  ^od  reason  why 
the  deed  should  not  be  set  aside,  even  ttiough 
tbe  mortgagor  was  insane. 

Bergaon  v.  Sealy,  2  Atk.  412. 

The  verdict  is  not  to  be  stretched.  It  might 
mean  that  the  mortgagor  was  a  hopeless  idiot, 
without  a  glimmer  of  reason  left,  or  it  might 
mean  that  she  had  just  passed  the  invisible  line 
where  strength  fades  mto  weakness;  but  the 
burden  ia  on  the  plaintiff  to  show  tbe  degree  of 
incaiMcity  aa  well  as  tbe  fact. 

This  distinction  is  not  only  obvious  to  any 
mind,  but  it  is  recognized  by  courts  of  equity. 


In  the  time  of  Lord  OiianeeUor  Hardwicke,  that 
eminent  jurist  says,  in  Ex  parte  Banut^,  8 
Atk.  168,  "bdng  noneompoe,  of  unsoand  mizid, 
are  certain  terms  in  law,  and  import  a  total 
deprivation  of  sense;"  and  he  refused  to  issoea. 
commission  of  lunacy  where,  by  Uie  retam,  it 
appeared  that  the  subject  of  inquiry  "was  from 
the  weakness  of  bis  mind,  incapable  of  govern- 
ing himself  and  bislandsand  tenements."  See 
also  cases  cited  in  argument  In  same  case.  Ez 
parte  Sarwjf,  found  of  not  sufficient  wider- 
standing  to  manage  her  own  albdra;  JEr  parU 
Aehton,  etc. 

Chancellor  Kent,  in  Matter  of  Barker,  3  Johns. 
Ch.  282,  reviews  this  case  and  states  that  tbe 
law  was  afterwards  changed,  citing  various 
cases.  Both  judges  agree  that  a  person  not  hav- 
ing suffldent  mental  capadtytodoaDact,  isio 
be  protected  frtHu  imposition  of  the  other  party. 
Cases  of  insanity  and  of  weakness  of  mind 
amounting  to  incapacity  are  treated  as  analo- 
gous, tbe  difference  being  only  in  degree;  bat 
in  either  case  the  aid  of  this  court  is  invoked 
to  set  aside  a  deed  or  other  contract  only  on  the 
ground  of  imposition  or  overreaching. 

1  Story,  Eq.  284:  Coteman  v.  Frater,  8  Bu^ 
800;  Ottnond  v.  Fiter^,  8  P.  Wma.  1S0;  Leaf- 
mate  V.  Ledger,  2  Giff.  167;  MaraitaU  v.  BiO- 
irtgetg,  7  Ind.  260;  AUore  v.  Jewell,  94  U.  &  606 
24,  L.  ed.  860);  Mann  v.  Bettertff,  21  Yt. 

Fraud  must  be  clearly  proved,  to  vurant  the 
court  to  set  aside  a  conveyance. 

1  Story,  200:  Atlantic  Delaine  Oa.  ^net, 
94  U.  S.  214  (Bk.  24,  L.  ed.  114). 

Even  if  tbe  deed  was  fraudulent  it  would  not 
necessarily  beset  aside,  but  would  be  permitted 
to  stand  as  a  security  for  what  is  really  due. 

Wharton  v.  May.  5  Ves.  69;  PareeU  v.  Jfr- 
Namara.  14  Ves.  106;  Pickett  v.  Loggan,  Id. 
344;  Dunn  v.  Chamber*,  4  Barb.  876. 

Mr.  Frank  P.  OonUUnir*  'or  pUintift: 

The  defendants  were  not  induced  to  do  or 
omit  doing  anything  whatever  on  tbe  fiddi  of 
the  mortgage,  and  when  it  is  set  aside  they  are 
in  «ta(u  quo. 

They  timply  undertook  to  obtain  a  further 
security  for  the  debt  which  existed  before,  and 
which  they  still  retain. 

This  broadly  disiicguishes  the  case  from  tbe 
English  cases,  and  from  some  American  cases, 
where  courts  of  equity  have  refused  to  set  aside 
conveyances  made  to  persons  who,  in  good  &ith 
and  without  notice,  have  parted  with  their  pur- 
chase money,  made  present  loans  or  expeniU- 
tures  in  reliance  on  the  deed  sou^t  to  be  im- 
peached, and  where  the  grantees  cannot  be  re- 
stored to  their  former  position. 

CampMl  V.  Boeper,  8  Sm.  &  <Mfr.  16S;  itwfi 
T.  Morteif,  9  Ves.  478:  Prtee  t.  Berringlon.  S 
McN.  &  Q.  486;  v.  Jaekem.  6  Beav.  193. 
and  like  cases. 

The  devisee  has  a  right  to  hold  the  estate  at 
law  as  against  a  deed  made  by  his  testator  while 
nm  compoa,  and,  the  defendants  seeking  to  en- 
force this  mortgage,  it  is  within  tbe  equitable 
jurisdiction  of  the  court  to  set  aside  the  deed, 
on  tbe  ground  of  tbe  incapacity  of  the  mort- 
gagor, uidependently  of  anyqueBtUm  of  actual 
fraud. 

Pom.  Eq.  ^  046;  Stoir.  Eq.  %%  286^888;  Oib- 
eon  V.  Soper,  6  Gray,  379. 
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The  question  of  jurindiction  is  not  raised  by 
the  answer;  but,  if  it  was,  the  jurisdiction  could 
be  maintained  rf«dily,  not  on  the  ground  of 
oonstnictive  fraud,  Imt  also  upon  the  equity 
forquiettng  tiUca. 

Cbmaton  v.  Shearer,  M  Mass.  209. 

It  is  too  tate  to  raise  the  point  that  the  issue 
on  which  the  jury  have  found  for  the  plaintiff 
is  immaterial. 

No  such  defense  is  made  in  the  answer,  and, 
after  the  verdict,  the  defendant  made  a  motion 
for  a  new  trial,  and  came  to  thiscourt  on  a  bill 
of  exceptions,  making  no  suggestion  that  the 
issue  was  immaterial. 

Brigham  t.  Fayerumther,  140  Mass,  411.  1 
Cent  Rep.  786. 

C.  Allen,  J.,  deHvered  the  optnion  of  the 
court: 

It  is  settled  In  this  Commonwealth  Wtai  the 
deed  of  an  insane  person  Is  Ineflectoal  to  con- 
a  title  to  land,  good  against  the  grantor  or 
agaimt  his  heirs  and  devisees,  unless  it  is  con- 
firmed by  the  srrantor  himself,  when  of  sound 
mind,  or  by  his  legally  constituted  guardian,  or 
by  his  heiis  or  devisees  [  VtUpey  v.  Bea,  180 
Mass.  884,  and  cases  there  cited];  and  such  deed 
may  be  disaffirmed  without  returning  the  con- 
sideration money,  or  placing  the  other  party  tn 
ttatu  quo.  Chalkier  v.  Simmom,  97  Mass.  608, 
514,  SIS.  Nor  is  it  material  that  the  grantee 
acted  in  good  faith  in  taking  the  deed,  and  with- 
out knowiedgeof  the  grantor's  insanity,  because 
be  who  deals  with  an  insane  person,  as  with  an 
infant,  does  it  at  his  peril.    Oibmn  v.  Soper,  6 

Am  was  said  in  Seamr  r.  Phelps,  11  Pick.  804, 
806:  "The  fairness  of  the  defendant's  conduct 
cannot  samdy  the  plaintiff's  want  of  capacity." 
Again:  "We  are  aware  that  insanity  is  some- 
times hard  to  detect,  and  that  persons  dealing 
with  the  insane  may  be  subjected  to  loss  and 
difficuitv;  but  so  they  may  be  hy  dealing  with 
minors.''   Id.  807. 

A  similar  rule  of  lay  is  also  held  in  Hewp  v. 
Bolmn,  SS  Me.  451;  Onnrfard  v.  Seotett,  94  Pa. 
48;  Somert  v.  Pumphrey,  24Ind.  231,  and  other 
cases. 

We  see  no  good  reason  why  a  court  of  equity 
should  refuse  to  interfere  to  set  aside  the  con- 
v^ance.  The  verdict  of  the  jury  has  settled 
the  fact  of  the  grantor's  incapacf^.  and  no  ques- 
tion remains  open  as  to  the  last.  It  Is  to  be  as- 
sumed that  he  was  not  of  sufficient  mental  ca- 
pacity to  execute  Uie  deed.  It  also  appears 
from  the  bill,  answer,  and  the  defendant's  brief, 
that  the  nature  of  her  incapacity  was  that  her 
mind  had  become  weakened  by  old  age.  sick- 
ness, and  infirmity.  Under  these  circum- 
stances, the  defendants  met  her  personally,  and 
pxoenred  from  her  the  execution  of  the  mort- 
gage, the  sole  consideration  of  which  was  to 
secure  pre-existing  indebtedness.  Sbedied  eigh- 
teen months  afterwards,  and  the  plaintiff's  bill 
to  set  aside  the  mortgage  was  brought  five 
months  after  her  death.  There  were  no  such 
circumstances,  raiang  special  equities  in  favor 
of  the  defenduits,  as  hare  somenmes  led  courts 
of  eotd^  to  refuse  active  aid  in  setting  aride 
invalid  mstruraents.  The  case  presented  is  not 
like  that  of  a  transaction,  tn  the  ordinary  course 
of  business,  with  a  peraon  ^iparently  in  the 
full  poasessiou  of  his  faculties,  and  with  noth- 
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ing  in  his  appearance  or  condition  to  suggest 
doubt  or  inquiry,  and  where  there  has  been  an 
equal  and  fair  exchange  of  considerations,  so 
tlut  the  dealing  may  be  said  to  have  been  aa. 
much  for  the  benefit  of  the  grantor  as  of  the 
grantee.  There  has  been  no  subsequent  con- 
veyance to  an  innocent,  bonajidt  purchaserfor 
value,  nor  any  expenditure  of  money  by  the 
grantees  upon  the  property  by  way  of  improve- 
ment. Elm  v.Juee,  71>ea.  M.  &  G.  487; 
Price  V.  Berrinaton,  8  McN.  &Q.  486. 

We  assume  that  the  grantees  practiced  no 
fraud  and  exerdsed  no  undue  influence  upon 
the  grantor;  but  the  circumstances  do  not  show 
any  such  strong  equity  in  their  favor  as  to  en- 
able them  to  resist  a  bill  in  equity  to  set  aside 
a  conveyance  which  is  clearly  voidable  at  law, 
and  which  at  present  is  a  cloud  upon  the  plain- 
tiff's tiUe.  Ooiuton  v.  BJuarer,  99  Mass.  209. 

The  defendants  also  contend  Uiat  the  plaintiff 
is  estopped  to  mdntaln  bis  bill  because  he  was. 
present  at  the  making  of  the  mortgage.  But 
this  falls  short  of  what  is  necessary  m  order  to 
create  an  estoppel  In  the  opinion  of  a  major- 
ity of  the  court,  the  entry  must  be — 

Decree  for  jOain^f. 


COMMONWEALTH  of  Blasnudiusetta 

V. 

Owen  LrDDT. 

1.  A  eomplaint  for  aellinff  intoxicatlng- 
liqaor  without  having  ~  any  license, 
authority,  or  appointment,  according  to 
law,  to  make  such  sale  of  Intoxicating^ 
liquor,"  et«.,  "  to  be  drunk  ■  on  thfr 
premtses,"  need  not  allege  that  de- 
fendant was  licensed  under  Pub.  Stat, 
cbap.  100,  and  that  such  sale  made  by 
him  was  of  intoxicating  liquor  to  be 
drunk  on  the  premises  of  defendant 
which  were  included  within  the  license; 
it  is  for  defendant,  in  justification,  to 

grove  a  lieenae,  and  also  that  it  was 
road  enoosh  to  Justify  the  act. 

2.  The  offense  consists  in  selling  the  liquor 
for  the  purpose  of  being  drunk  upon  the 

firemises,  and  it  is  not  neceasary  to  al- 
ege  that  the  liqnor  thus  sold  was  sub- 
'  sequently  dmnk  on  the  premlaea. 
8.  The  fketa  that  defendant  was  behind 
the  counter,  and  the  other  party  to  the 
transaction  in  front,  having  the  glass 
containing  liquor  in  his  hands  and 
raised  to  hia  li[W,  and  that  he  returned 
it  to  the  counter  upon  entrance  of  the 
o£Bcer,  without  drinking,— miglit  aat- 
ial^  the  jury  that  defendant  had 
■erved  the  person  outside  the  counter 
with  liqnor.  and  that  suek  person 
was  a  customer,  and  not  merely  a  rwi- 
dent  of  defendant's  house. 

(Ulddlesex  VUed  Vehnmry  »,  1887.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  to  the  Third  District  Court  of 
Eastern  Middlesex,  alleging  that  the  defendant 
on  the  8tb  day  of  October,  1886.  at  Cambridge, 
unlawfully  did  sell  intoxicating  liquors,  to  a 
man  whoae  name  Is  unknown  to  BatdTcomplain-^ 
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ant,  to  be  drunk  od  the  premises  of  said  de- 
feodant ;  and  said  iotoxicatiiig  liquors  were 
thereupon  then  and  there  so  drunk  by  said 
unknown  man,  on  said  premises,  the  said  de- 
fendant not  liaWn^  then  and  there  any  license, 
authority,  or  appointment,  according  to  law,  to 
make  such  sale  of  said  iotosicating  liquors  sold 
aa  aforesaid  to  be  drunk  on  the  premises  afore- 
said. Defendant  only  filed  in  the  district 
court  a  motion  to  quash  the  compl^t  for  the 
iollowing  Teasom:  (1)  that  It  is  not  alleged  in 
said  complaint  where  the  premises  an  where 
the  intoxicating  liquors  were  to  be  drunk,  nor 
does  it  allege  where  the  premises  are  where 
they  were  in  fact  drunk;  (2)  It  does  not  appe^ 
by  the  allegations  of  the  complaint  that  the  li- 

rirs  aUeged  to  have  been  drunk  were  sold  to  be 
nk  upon  the  licensed  premises,  or  were  in 
fact  drunk  upon  the  Ucensied  premises;  (8)  the 
compile  is  obscure  and  does  not  allege  with 
certainty  and  accuracy  whether  the  liquors  al- 
leged to  have  been  sold  were  sold  to  be  drunk 
on  the  licensed  premises,  or  were  sold  to  be 
drunk  off  and  away  from  the  licensed  premises; 
(4)  the  complaint  being  for  the  violation  of  the ' 
condition  of  a'fourth-class  license  In  selling  in- 
toxicatliu;  Uquois  to  be  drunk  upon  the  prem- 
ises which  the  license  oorers,  it  shotild  appear 
by  the  allegations  of  the  complaint  that  the  in- 
toxicating liquor  sold  was  sold  to  be  drunk 
upon  the  licensed  premises  and  not  upon  other 
premises. 

In  this  view  the  allegations  of  the  complaint 
miffht  be  as  consistent  with  innocence  as  with 
guilt.  This  motion  was  overruled.  At  the 
trial  In  the  superior  court,  beftn«  Thompson, 
J.,  the  above  motion  was  overruled,  and  at  the 
conclusion  of  the  evidence,  the  substance  of 
which  appears  in  the  opinion,  the  defendant 
asked  the  court  to  rule  that  the  government  had 
not  sustained  the  complaint,  which  ruling  the 
court  refused  to  make.  The  jury  returned  a 
verdict  of  guilty,  and  the  defendant  alleged  ex- 
cepMona. 

Mr.  W.  H.  Piper,  for  defendant 

Mr.  Harvey  N..  Shepard,  Aid.  AUy- 
Oen.,  for  the  Commonwealth: 

It  was  not  necessary  that  the  complaint  in 
this  case  should  contain  the  negative  allega- 
tions claimed  by  the  defendant;  they  were  mat- 
ters of  defense. 

Commonwealth  v.  Safferiy,  188  Mass.  S74 

The  court  properly  refused  to  rule  that  there 
waa  not  sufficient  evidence  to  sustain  the  charge 
in  the  complaint,  and  rightly  submitted  the 
case  to  the  Jury  with  appropriate  instructions. 

Gommonwedith  v.  Campoell.  116  Mass.  82; 
OommonwMtthv.  Taylor,  ilSMaaa. 4;  Common- 
vealth  T.  Serriaaey.  141  Hubs  lia  • 

Devvna.  J.,  delivered  the  oplnioo  of  the 
court: 

The  motion  to  quash  the  Indictment  should 
not  have  been  granted.  While  the  defendant 
was  a  licensee,  holding  what  is  known  under 
the  statute  as  a  fourth-class  license,  he  was  not 
indicted  in  form  for  a  violation  of  hia  license, 
but  for  having  made  a  sale  of  liquor  to  be 
drunk  on  the  premises  of  the  defendant,  he,  the 
said  defendant,  "not  having  any  license,  ap- 
pointment, or  authority  to  make  such  sale  of 
said  intoxicatinc  liquors,"  etc.,  "to  be  drunk 
on  the  said  prenusessfl  aforesaid. "  Asbf  Fnb. 


Btat.  chap.  100,  %  1>  every  person  Is  fcHinddcD 
to  sell  intoxicating  liquor  except  as  he  may  be 
authorized  so  to  do  bv  the  proviaiona  of  the 
chapter,  this  sufflcienuv  sets  forth  an  offense 
as  committed  by  the  defendant.  It  was  not 
necessary  that  the  complaint  should  allege  that 
the  defendant  was  licensed  under  the  statute, 
and  that  such  sale  made  by-  him  was  of  intoxi- 
cating liquor  to  be  drunk  upon  the  premises  of 
the  defendant  which  were  included  within  the 
licwse.  OommonwM  v.  ffBrieH,  134  Haas. 
198. 

If  the  defendant  relied  upon  a  license  granted 
to  him,  asa  juBtification  fortheact  comfdsined 
of,  it  was  for  him  to  prove  a  license,  and  abo 
that  it  was  broad  enough  to  justify  the  act 
Oommonmalth  v.Rafferty,  133  Haas.  574. 

Nor  was  the  defendant  entitled  to  the  ruling 
that,  upon  the  evidence,  as  matter  of  law,  the 
Commonwealth  had  not  sustained  the  com- 
plaint. We  must  pn«ume,  in  the  absence  of 
any  suggestion  to  the  contrary  In  the  bill  of 
exceptions,  that  all  appropriate  instructions 
were  given  to  the  jury,  ana  that  the  case  wu 
properly  submitted  to  them,  if  the  defendant 
was  not  entitled  to  this  ruling.  The  fact  that 
it  did  not  i^pear  in  evidence  oustinctlT,  wheOcr 
the  man  to  whom  the  aale  was  alleged  was 
known  or  unknown  to  the  complainant,  is  not 
important.  The  objection  that  a  person  whose 
name  is  alleged  to  be  unknown  was  in  fact 
known,  does  not  arise  where  there  is  no  evi- 
dence upon  the  point.  It  is  not  neeessary  as  t 
matter  of  affirmative  proof  to  offer  evidenoe 
that  he  was  in  fact  unknown.  CotnmonvMitk 
T.  T^rUon,  14  Gray,  ti. 

Nor  was  it  necessary  to  prove  that  the  Uqaor 
alleged  to  have  been  unlawfully  sold  to  te 
drunk  upon  the  premises,  was,  in  fact,  there 
drunk,  although  such  was  the  allegation  (d 
the  complaint.  Theoffenseconsisted Inaelling 
the  liquor  for  this  purpose;  it  is  not  in  aay 
way  a  deacriptiw  of  the  offense  to  allege  that 
the  liquor  thus  sold  was  subsequenU  v  drunk  on 
the  premises.  Even  if  jhe  proof  failed,  as  la 
the  case  at  bar.  to  sustain  this  allegatioa,  ft 
could  be  rejected  as  suiplusaoe.  Oommm 
wealih  V.  (yBrim,  mpra;  MeNm  t.  OeUiimm, 
128  Mass.  818. 

The  defendant  further  contends  that  tbeie 
was  no  evidence  of  a  delivery  by  him  to  the  al- 
leged  pDTchasw  of  the  liquor,  or  at  any  zsteno 
evidence  that  such  alleged  purchaser  was  not 
a  resident  in  his  house,  which,  under  Pah. 
Stat.  chap.  100,  g  26,  would  be  required  in  at- 
der  to  furnish  pn'ma^oete  evidence  of  a  sale  by 
him.  The  evidence  is  before  us  only  in  an  ab- 
breriated  form,  and  does  not,  iHobaUy,  gin 
the  appearance,  manner,  and  attitude  of  the 
parties  as  fully  as  these  were  shown  to  tbe 
jury.  But  the  fact  that  the  defendant  was  be- 
hind tiie  counter,  and  tbe  other  party  to  the 
transaction  in  front,  having  the  glass  ctmtain- 
ing  the  liquor  in  his  hands  and  raised  to  his 
lips;  that  he  returned  it  to  the  counter  upos 
the  entrance  of  the  officer,  without  diinkmg. 
might  satisfy  the  jury  that  tbe  defendant  was 
just  serving  or  had  lust  served  the  poson  out- 
side the  counter  with  liquor,  and  that  such  per- 
son waa  a  customer,  who  was  expected  to 
therefor,  and  not  merely  a  restdeat  of  defon- 
ant's  house. 

Exeeptiont  ovemded. 
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BOSTON  WATER  POWER  CO.  et  al., 

V. 

Mayor  and  City  Council  of  BOSTON. 

1.  If  the  eity  council  of  Boaton  reftiaes 

or  neeleets  to  make  sufflclent  appro- 
priaktions  for  the  conBtmction  of  the 
jiark  contemplated  in  Stat.  187K, 
chap.  186.  a  writ  of  mandamus  will 
notUBue  to  compel  them  to  do  so,  as  in 
the  case  of  a  neglect  or  refusal  to  con- 
struct a  way  lawfully  laid  out. 

:3.  Although  the  aaaeasments  were  levied 
and  paid  under  the  expectation  of  the 
beaeflta  to  be  derived  froai  a  ecim- 
pleted  park,  that  doee  not  give  to  the 
petitioners  a  right  to  snpersede 
and  control  the  dlaeretlon  of  tne  city 
council  and  park  commissioners  as  to 
the  time  and  manner  of  completing  it. 

:3.  The  Statute  of  1886.  chap.  804.  im- 
poses upon  the  city  council  no  new  lia- 
bility ^mich  can  be  enforced  by  manda- 
mus. 

(Suffolk — Filed  Fetewucr  23. 1867.) 

€ASE  reserved.  Petiti&n  dimnimd. 
Petition  for  a  mandamut  to  compel  the 
mayor  and  city  council  of  the  city  of  Boetoo  to 
•ppropriate  sufficient  money  for  the  completion 
■OI  a  public  park,  laid  out  Xxy  the  board  of  park 
«omml8sioner8,  December  37,  1879.  The  pe- 
tition alleged  the  appointment  of  a  board  of 
park  commissioners,  under  and  in  pursuance  of 
Iaws  1875,  chap.  185,  and  the  laying  out  of 
such  park,  the  taking  of  land  therefor,  and  the 
assessment  of  betterments  on  the  lands  of  peti> 
tioners  and  others;  that  most  of  said  assessments 
.  for  betterments  have  been  paid;  that  the  peti> 
tioners  Lincoln  and  Candler  have  not  paid  the 
assessment  on  a  certain  lot  owned  by  them,  and 
that  the  dty  of  Boston  is  tbreatenine  to  sell  the 
premises  for  nonpatent  thereof;  that  the 
board  of  park  commis^oners  have  adopted  a 
plan  for  Uie  construction  and  improvement  of 
the  park,  and  for  the  construction  of  the  six  en- 
trances thereof  and  the  surrounding  carriage 
and  footways;  that  the  said  park  is  now  In  an 
unfinished  condition,  with  rough  and  broken 
surface,  and  large  piles  of  stones  and  dirt  scat- 
tered about  tiieran,  and  that  a  large  porticoi  of 
filling  is  yet  to  be  done;  that  the  said  petition- 
ers furnished  about  75  per  cent  of  Uie  land 
taken  for  the  park,  and  that  their  remaining 
property  borders  on  said  park  and  Its  approach- 
•es,  and  is  dependent  upon  the  compleUon  of 
the  park  for  access,  sale  and  utilization;  and 
more  especially  are  they  so  dependent  for  the 
reason  that  buildings  for  dwellings  and  other 
purposes  are  to  be  erected  around  wid  park  and 
-entrances,  to  which  access  can  alone  be  had  by 
the  use  of  said  carriage  and  roadways;  that  up 
to  the  present  time  the  locadon  and  laying  out 
of  the  said  [>ark  has  been  an  injury  rather  than 
a  benefit  to  the  lands  of  the  petitioners.  The 
petition  also  set  oat  the  amount  of  expense 
the  city  bad  been  to,  up  to  that  date,  for  the 
acquiitng  of  the  lands  for  the  park  and  for  the 
-work  already  done  on  it,  and  alleged  that  the 
petitlonen  had  paid  large  sums  m  money  for 
betterments,  and  increased  taxes  becanae  os  the 
3  MuB. 


alleged  benefits  to  their  lands  by  reason  of  the 
locating  and  laying  out  said  park;  and  that 
there  is  an  obligation  and  duty  on  the  part  of 
said  mayor  and  city  coimcll  to  at  once  appropri- 
ate the  money  necessary  to  properly  construct 
and  complete  the  same;  but  said  mayor  and 
city  council  have  delayed  unreasonably  to  make 
appropriation  for  the  construction,  improve- 
ment, and  completion  of  said  park,  and  have 
refused  and  neglected  to  make  sufficient  ap- 
propriation therefor,  to  the  great  loss,  detri- 
ment, and  injury  of  tbe  petmoners;  that  the 
debt  limit,  as  |wovided  bv  law  of  the  dty  of 
Boston,  will  in  all  probability  be  reached  the 
present  year,  when  the  petitioners  fear  that  the 
mayor  and  city  council  will  then  claim  that  they 
have  no  power  or  means  to  complete  said  parli. 

The  defendant  filed  a  demurrer  to  the  peti- 
tion, alleging:  "(1)  That  the  petition  does  not 
state  any  cause  or  ground  for  the  issuing  of  a 
writ  of  mandaimu  as  prayed  for;  (3)  that  the 
petition  does  not  show  any  failure  on  tbe  part 
of  the  defendants  to  perform  any  part  of  tneir 
official  or  muoidpal  duties;  (8)  that  this  court 
will  not  and  should  not  assume  to  control  tbe 
defendants  in  the  exercise  of  tbe  discretion  by 
law  imposed  upon  and  vetted  in  them  in  renrd 
to  the  appropriation  of  moneys  for  moniapal 
purposes." 

A  supplemental  petition  wasflled  alleging  that, 
at  the  Kouest  of  the  city  council  of  the  city  of 
Boston,  the  Lu^lature  of  the  Commonwealth 
passed  Acts  1886,  chap.  804,  which  provided  as 
follows: 

"§  1.  For  the  purpose  of  defraying  the  costs 
and  expenses  of  constructing  the  parks  estab- 
lished by  the  city  of  BostoQ,  the  city  coundl 
of  said  dty  may,  by  a  vote  passed  in  the  man- 
ner provided  by  Pub.  Stat.  chap.  29,  %  7,  au- 
thonze  its  treasurer  to  issue,  from  time  to  time, 
to  the  amount  of  $500,000  each  year,  and  to  a 
total  amount  not  exceeding  $2,600,000.  nego- 
tiable bcmds  or  certificates  of  indebtedness,  pay- 
able in  not  exceeding  fifty  years  from  tiieirdate 
and  bearing  interest  at  a  rate  not  exceeding  4 
per  cent  per  annum,  to  be  denominated  <m  the 
face  thereof  Public  Park  Construction  Loan. 

'%  2.  Said  treasurer  shall  sdl  said  bonds  and 
certificates,  or  any  part  thereof,  from  time  to 
time,  and  retain  the  proceeds  thereof  in  tbe 
treasury  of  the  said  ci^,  and  pay  therefrom 
the  expenses  incurred  for  the  purposes  afore- 
said. 

"g  3.  Upon  the  passage  of  the  said  vote,  the 
boaid  of  park  commissioners  of^said  city  shall, 
without  delay,  proceed  with  the  construction  of 
said  parks,  and  shall  carefully  and  judiciously 
expend  the  amounts  aforesaid  in  such  construc- 
tion. 

4.  The  debt  and  loans  autiiorized  by  tills 
Act  shall  not  be  included  within  the  limits  fixed 
by  Acts  18a5,  chap.  178,  §  2. 

'  S.  This  Act  shall  take  effect  upon  its  pas- 
sage. 

"Approved  June  21, 1886." 

That,  although  the  dty  coundl  have  bad  sev- 
eral meetings  smce  tbe  passwie  of  said  Act,  tbey 
have  wholly  neglected  and  failed  to  authorize  a 
loan  as  provided  in  said  Act,  etc. 

Defendants  demurred  to  the  supplemental  bill 
on  tbe  same  grounds  as  to  the  original  bill. 
The  case  was  licard  in  the  supreme  court,  be- 
fore "W.  Allen,      upon  the  petition  and  de- 
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murrer.and  reserved  upoD  the  pleadings  for  the 
fult  court. 

Metm,  Oeorge  F.  Richa,rd»on  and 
Henry  D.  Hyde,  for  potltfonen: 

Whenever  there  is  a  clear  duty  to  be  per- 
formed hy  a  public  body  or  board,  an  un- 
reasonable delay  or  neglect  Is  equivalent  to  a 
refusal. 

AttyGen.  v.  Botton,  128  Mass.  400-474; 
WhiUng  v.  May<yr.  106  Mass.  89,  94;  Atty-Qen. 
V.  Lawrence,  111  Mass.  90;  Palmer  v.  Stacy,  44 
Iowa,  840;  Jfiryor  t.  Dure,  59  Ga.  803;  8.  V.  60 
Ga.  457. 

When  a  clear  duty  is  imposed  by  law  upon  a 
municipal  corporatioo,  of  levying  a  particular 
tax  for  some  purpose  of  public  utility , the  courts 
have  never  hesitated  to  compel  the  performance 
of  that  duty  by  mandamut. 

People  T.  Supervieara,  8  N.  T.  817;  People  v. 
Bvpendtore,  56  Barb.  452;  Trutteee  v.  Dillon, 
16  Ohio  St.  88;  Morgan  v.  Commonwealth,  55 
Pa.  456;  Von  Hoffman  v.  Quiney,  4  Wall.  685 
(71  U.  8.  bk.  18.  L.  ed.  408). 

Accordingly,  wh^n  a  claim  against  the  city 
had  been  allowed  by  the  proper  municipal  au- 
thorities, the  city  may  be  compelled  by  a  man- 
4amu$  to  levy  a  tax  for  the  payment  of  that 
claim. 

People  V.  Supervieora,  68  N.Y.  114. 

Municipal  corporations  have  freqaentlv  been 
comt>ellea  to  ra&e  money  by  taxation  for  the 
erection  of  public  bollduigs  and  similar  pur- 
poses. 

Cammistionera  y.  Philaa^^ia,  8  Brew.  696; 
Tarter  v.  Commimionem  Court,  17  Ala.  697. 

The  city  may  be  compelled  by  mandamua  to 
assess  and  collect  a  tux  sufficient  to  pay  the  ap- 
praised value  of  land  taken  by  a  city  for  public 
purposes,  under  the  right  of  eminent  domain. 

iwpte  V.  Gommtm  CounHl,  78  N.  T.  56. 

Mandamut  has  been  granted  at  the  petition 
of  the  commissioners  of  public  parks,  to  com- 
pel the  couD^  clerk  to  include  in  his  tax-war- 
rants their  estimate  for  park  improvements. 

PeopU  V.  Solomon,  51  111.  56. 

Tbe  common  council  has  frequently  been 
compelled  by  this  writ  to  raise  money  by  taxa- 
tioD  for  educational  purposes. 

PemOe  v.  Bennett.  64  Barb.  480;  State  v. 
Smim,  11  Wis.  65. 

Mandamut  has  ottea  been  granted  to  compel 
a  city  to  levy  taxes  for  the  payment  of  judg- 
ments against  tbe  city. 

Superviavn  v.  [TnU^  States,  4  Wall.  435  (71 
U.  8.  bk.  18,  L.  ed.  419);  Maym'  v.  iorrf,  9 
Wall.  409  (76  U.  8.  bk.  19,  L.  ed.  704);  United 
Staiee  v.  Council  of  Keokuk,  6  Wall.  614  (78  U. 
8.  bk.  18.  L.  ed.  988);  Oatena  v.  Amy,  6  Wall. 
705  (72  if.  8.  bk.  18,  L.  ed.  560). 

This  method,  hower^,  of  enfordng  the  pay- 
ment of  judgment  has  never  been  used  in 
Massachusetts,  as  there  is  an  adequate  remedy 
at  law. 

Finally,  where  municipal  corporations  are 
authorized  to  issue  bonds  to  raise  money  for 
public  purposes,  they  may  t>e  compelled  by 
mandamus,  at  the  petition  of  the  bondholders, 
to  levy  a  tax  to  pay  either  the  principal  or  the 
interest 

Ckimrt.  of  Knox  County  v.  Atpinusall,  24 
How.  876  (65  U.  8.  bk.  16,  L.  ed.  785);  Com- 
monwealth  v.  Oomrt.  of  AUegheny  Co.  87  Fa. 
S24 


277;  State  v.  Oomre.  <if  Ginion  Qmntp,  6  Ohio 
St.  280. 

Mandamua  has  been  frequently  issued  in  this 
Ck>mmonweaIth  against  county  commissioners, 
selectmen,  and  city  councils. 

Springfield  v.  Qmre.  of  Hampden,  4  Pick.  68; 
Carpenter  v.  County  Omra.  21  Pick,  258;  jffiir- 
tington  v.  County  Gomra.  22  I^ck.  28S;  Dodge 
T.  tkmnty  Comra.  8  Met.  880;  Oabtvnv.  Select- 
men of  tenor,  2  Allen,  207;  AUy-Qen.  t.  CiXf 
Council  of  Laicrenee,  111  Ma8B.90;  Atfy'OM. 
V.  Boaton,  128  Mass.  460;  Bie^arda  v.  Qmn. 
of  Bristol,  120  Mass.  401. 

Mr.  Alfred  D.  Foater,  for  William  H. 
Lincoln  and  John  W.  Candler,  petitioners: 

The  petition  is  brought  agfunst  the  mayor  and 
city  council,  as  they  are  the  agents  throu|~ 
whom  the  munidpali^  acts,  and  is  virl 
against  the  corporatiiHi  itself.  And  altl 
the  English  cases  aietiiec^ba way.  It Isi 
settled  in  this  country  that  the  wnt  ahonld  ran 
against  the  officers. 

Mayor  v.  Lord,  9  Wall.  409  (76  U.  8.  bk.  19, 
L.  ed.  704);  City  CouneU  v.  Hiekman,  57  Ala. 
838;  Atty-Oen.  t.  Oity  Cauneit  nf  Lawrmee, 
111  Mass.  90. 

The  petitioners  are  ownen  of  land  abutting 
on  or  in  the  near  neighborhood  of  the  park,  aim. 
have  paid  the  betterments  assessed  for  the  park, 
and  have  tbe  greatest  interest  in  question,  and 
are  the  proper  parties  to  petition  for  the  writ 
Even  parties  having  no  interest  but  that  of  the 
public  can  move  for  mandamus  to  enforce  a 
public  duty. 

Unim  Fae.  R.  B.  Co.  v.  Batt,  91  U.  8.  835 
(Bk.  23.  L.  ed.  482);  Pumphrof  v.  Mayor,  47 
Md.  145;  Pi^U  V.  GoUins,  19  Wend.  56. 

When  streets  have  been  laid  out  and  have 
not  been  completed,  tbe  city  has  been  tnoedby 
mandamus  to  complete  them. 

Wduter  v.  Chicago.  88  HI.  459;  Biggins  t. 
Chicago,  18  111.  Ill,  376;  HaU  v.  iWc.  67  HL 
807;  Whiting  v.  Mayor,  106  Mass.  69. 

In  State  v.  Common  QntneH,  81 K.  J.  L.  131,  a 
street  was  laid  out  by  the  common  council  and 
asHessmenta  made  for  tbe  same,  but  for  four 
years  no  steps  were  taken  to  open  and  pr^nie 
It  for  public  travel.  The  court  ordered  ntaa- 
damut  to  issue,  ordering  tbe  council  to  coUed 
the  unpaid  assessments  and  open  and  complete 
the  street. 

People  T.  Common  CouneU,  20  How.  Pr.  491; 
Be  Beefcman  Street,  90  Johns.  269. 

Cases  are  numerous  where  a  writ  of  man- 
damus has  iflsued  to  compel  a  city  council  or 
board  of  county  commissioners  to  appn^riate 
money  to  pay  a  judgment  against  the  tatj  or 
county. 

Commiaeionm-a  t.  Aapinwall,  24  How.  878- 
(66  U.  8.  bk.  16,  L.  ed.  78%  Louisiana  t. 

United  States,  103  U.  S.  289  (Bk.  26,  L.  ed. 
858);  Labette  County  Oomrs.  v.  MovttOH,  118  U.. 
8.  217  (Bk.  28,  L.  ed.  698). 

That  the  city  council  in  1885  only  apfvopri- 
ated  a  small  amount  of  money  for  the  construc- 
tion of  tbe  park,  and  that  in  1886  they  have  ap- 
prm>riated  none,  as  alleged  in  the  petition,  is- 
sufficient  evidence  of  a  determination  on  their 
part  not  to  perform  the  duty  enjoined  upon' 
them,  and  will  clearly  authorize  tbe  interfo'- 
ence  of  the  court  by  mandamua. 

Atty  Oen.  v.  Boston,  123  Mass.  460;  Clete- 
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■land  V.  Board  of  »%nanee,S8N.  3.  L.2S9i8tate 
T.  Chmmon  Cbunaf,  4  Vroom,  110. 

Mr.  Andrew  J.  Bailey,  for  respondent: 
By  Acts  1875,  chap.  185,  ^  8,  the  park  com- 
missioQera  shall  have  power  "to  layout,  im- 
prove, govero,  and  regulate  any  parks"  laid 
-out  under  said  Act,  "provided,  however,  that 
nothing  involving  an  expenditure  of  money 
-shall  be  done  until  an  appropri^ion  Bufflcient 
to  cover  the  estimated  expense  thereof  shall 
have  been  made  by  the  city  council:"  and  by 
Acts  1885,  chap.  366,  ^  6,  It  is  provided  (at  the 
■«nd  of  said  section):  "No  expenditure  shall  be 
made,  nor  liability  incurred  (by  any  officer  or 
Imard  of  said  city),  for  any  purpose  beyond  the 


-appropriation  duly  made  therefor." 

This  section  and  Acts  1886,  chap.  804  (cited 
at  length  in  the  petition),  being  tne  only  au- 
thoritfes  for  appropriating  money  for  "the  lay- 
ing out  and  improvement  of  parks,  show  that 
the  power  of  determining  whether  any  amount, 
■and  if  any,  what  amount,  shall  be  appropriated 
for  that  purpose,  is  left  entirely  to  the  discre- 
tion and  judgment  of  the  city  council. 

The  respondent  submits  that  mandtmua  will 
not  be  issued  by  this  court  In  a  case  where  the 
discretionary  power  of  making  an  appropria- 
tion is  entirely  in  the  subordinate  tribunal. 

(Tmted  States  v.  Laurence,  8  Dall.  42  (3  U. 
£.  bk.  1,  L.  ed.  S03);  Ghatev.  Blackstone  Canal 
Co.  10  Pick.  244;  Morae,  Petitioner,  18  Pick. 
446;  Oibbt  v.  County  Gmm.  of  Hampden,  19 
Pick.  299;  Eatt  Botton  Ferry  Co.  v.  J/ayor.lOl 
^lasA.  494;  Barna  v.  3mm,  104  Mass.  866. 

C.  Allen.  J. ,  delivered  the  opinion  of  the 
■court: 

In  Fotter  v.,Park  Oomrs.  188  Mass.  384,  the 
<]uestion  was  suggested,  but  it  was  unnecessary 
then  to  determine  it,  whether,  if  the  city  coun> 
cil  ^ould  refuse  or  neglect  to  make  suffldent 
appropriadons  for  the  construction  of  the  park 
contemplated  in  Acts  1875.  chap.  18S,  a  writ  of 
ffUKufomu*  would  issue  to  compel  them  to  do 
-so,  as  in  the  case  of  a  neglect  or  refusal  to  con- 
struct a  way  lawfully  laid  out,  and  that  ques- 
tion is  now  directly  presented  for  decision. 

There  is  in  the  statute  no  provision  which  is 
in  terms  mandatory  upon  the  city  council,  ex- 
cept in  the  first  instance,  where  the  appoint- 
ment of  park  commiasionen  is  made  compul- 
■sory,  and  the  performance  of  the  duties  of  the 
park  commissioners  is  made  subject  to  the  pro- 
Yision  in  §  8,  "that  no  land  shall  be  taken,  or 
■other  thing  involving  an  expenditure  of  money 
-done,  unm  an  appropriation  sufficient  to  cover 
the  estimated  expense  thereof  shall  have  been 
made  by  a  vote  o(  two  thirds  of  each  branch 
the  council."  And  in  §  13  it  is  enacted 
tiiat,  for  the  purpose  of  defraying  the  expenses 
incurred  under  the  provisions  of  the  Act,  the 
city  council  shall  have  authority  to  issue,  from 
time  to  time,  and  to  an  amount  not  exceeding 
the  amount  actually  expended  forthe  purchase 
cr  taking  of  lands  for  said  park,  boniu  or  cer- 
tificates of  debt  There  is  thus  an  Implied  ao- 
tiiority,  in  §  8,  to  make  appropriations  tar  im- 
proving the  park;  and  in  |  12  there  is  an  ex- 
press authority  to  issue  bonds  to  an  amount  not 
exceeding  the  amount  actually  expended  for 
the  purchase  or  taking  of  lands.  But  there  is 
nothing  mandalonr;  and  this  omission  ap- 
pears to  have  been  mtenHasal.  It  was  the  pur- 
3  Mass. 


pose  of  the  statute  to  leave  it  to  the  determina- 
tion of  the  city  council,  how  fast  to  proceed. 
Independently  of  any  consideration  of  the 
limit  of  municipal  indebtedness  fixed  by  law, 
it  is  a  matter  naturally  and  properly  confided 
to  the  city  council,  to  weigh  the  relative  im- 
portance of  different  public  improvements  and 
objects  calling  for  large  expenditures  of  money, 
and  to  determine  how  much  shall  be  devoted  to 
each  in  any  year.  In  the  case  of  ways,  the 
duty  of  proceeding  with  the  construction  of 
such  a  share  being  duly  established  is  an  abso- 
lute one,  fixed  by  statute,  and  the  court  can  en- 
force it  accordingly.  Pub.  Stat.  chap.  49,  §  60; 
Richards  v.  County  Comrt.  120  Mass.  401. 

The  absence  of  any  similar  provision  in  the 
statute  providing  for  the  park  is  significant  to 
sbow  that  no  suf^  compulsory  action  was 
contemplated. 

But  it  is  urged  upon  us  that  the  statute  con- 
templates that  the  city  council  shall  proceed 
with  reasonable  speed,  and  that  an  unreason- 
able delay  is  charged  by  the  petition  for  a  writ, 
of  mandamus,  and  admitted  by  the  demurrer.* 
The  answer  to  this  is  that,  under  the  statute,  the 
determination  of  the  city  council  as  to  what  is 
reasonable  speed  Is  final.  Otherwise,  uiion  a 
dispute  whether  the  city  council  was  proceed- 
ing with  reasonable  speed  or  not,  this  court 
would  have  to  sit  in  juagment  upon  its  discre- 
tion, and,  in  fact,  to  revise  and  superintend 
all  its  expenditures.  There  is  no  suggestion 
that  the  scheme  has  been  abandoned  oy  the 
dty  council.  This  result  is  enwdally  clear  In 
view  of  the  law,  as  it  stood  at  the  time  the  peti- 
tion was  brought,  respecting  the  limit  of  muni- 
cipal iodebteaness.  The  petition  avers  that 
"the  debt  limit,  as  provided  by  law,  of  the  city 
of  Boston,  will  in  all  prohabihty  be  reached  the 
present  year,  when  your  petitioners  fear  that 
the  mayor  and  city  council  will  then  claim  that 
they  have  no  power  or  means  to  complete  said 
park."  This  is  in  effect  an  averment  that  prob- 
ably the  city  council  will  use  allavailable  means 
at  its  disposal  for  objects  deemed  by  it  to  be  more 
pressing  than  the  park,  and  there  is  no  aver- 
ment to  the  effect  that  such  objects  are  not  in 
fact  more  pressing,  having  reference  to  the  pub- 
lic needs.  But  suppose  there  were  such  an 
averment;  the  petition  still  is  in  effect  a  request 
that  the  court  will  decide!  that  the  park  is  a 
more  pressing  object  than  the  others  to  which 
the  city  council  will  probably  devote  the  money. 
It  cannot  be  that  the  Legisiature  intended  that 
this  court  should  enter  upon  such  an  inquiry, 
and  compel  the  city  of  Boston  to  administer  its 
fiscal  afi'airs  under  the  direction  of  the  court. 

It  was  suggested  by  the  petitioners  that  the 
payment  by  them  of  the  assessments  levied 
upon  them  for  betterments  gives  them  a  r^ht 
to  insist  upon  the  speedy  completion  of  the 
park.  But  it  has  never  been  determined,  and 
It  does  not  now  appear,  that  these  assessments 
were  levied  with  reference  to  the  condition  of  the 
park  as  it  would  be  in  the  future.  Moreover, 
if  It  were  so,  it  must  also  be  borne  in  mind  that 
no  rule  or  standard  was  prescribed  the  stat- 
ute as  to  the  manner  in  which  the  park  should 
be  constructed,  and  no  time  was  fixed  within 
which  it  must  be  finished.  The  assessments, 
even  though  it  be  assumed  that  they  were  levied 
and  paid  under  an  expectation  of  the  benefits  to 
be  derived  bom  u  completed  poffc,  do  not  give 
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to  the  petitioiiera  a  legal  risfat  to  auperaede  and 
coDtioi  the  discretioo  of  tne  city  wuncil  and 
park  commissioners  as  to  the  time  and  manner 
of  completing  it. 

The  supplemental  petititm  sets  out  that, 
virtue  of  Acts  1886,  cbup.  804,  the  city  council 
may  authorize  its  treasurer  from  time  to  time 
to  issue  bonds  for  the  construction  of  the  park, 
which  shall  not  be  included  within  the  limit  of 
municipal  indebtedness.  This  act  removes  the 
difficulty  which  otherwise  the  city  council 
might  find  itself  under,  by  reason  of  the  stat- 
ute limiting  the  amount  oi  municipal  indebted- 
nesB,  but  there  \a  nothing  mandator  In  it.  The 
vote  of  the  dty  coundl  to  this  effect  must  be 
passed  In  the  manner  provided  by  Pub.  Stat, 
chap.  29,  g  7,  that  is^bv  two  thirds  of  all  the 
members  of  each  braacn  of  the  dty  council, 
taken  by  yeas  and  nays,  and  approved  by  the 
mayor;  or,  if  he  disapprove  such  vote,  bv  an- 
other like  vote  taken  after  notice  of  such  dis- 
approval. All  this  clearly  contemplates  a  dis- 
cretion, and  not  a  compulsory  action  on  the 
part  of  the  city  coimcil.  It  was  not  intended 
that  this  court  should  have  power  to  order  two 
thirds  of  all  the  members  of  each  branch  of  the 
city  council  to  vote  by  yeas  and  nays,  to  au- 
thorize the  city  treasurer  to  issue  bonds  of  the 
city,  in  spite  of  the  disapproval  of  the  mayor. 
The  statute  of  1886  imposes  upon  the  dty  coun- 
cil no  new  liability  wnidi  can  be  enforced  by 
a  writ  of  Toandamiu. 

I^Umt  dumimd. 


Warren  D.  VINAL 

V. 

Samad  A.  TUTTLE. 

1.  It  is  the  duty  of  one  who  desires  to  take 
the  oath  for  the  relief  of  poor  debtors 
to  have  a  competent  mafr^atrate  present 
at  the  time  and  place  of  bis  examination. 

8.  Even  wihere.  through  no  act  or  omis- 
sion of  the  debtor,  the  magistrate  fail* 
to  be  present,  or  for  any  reason  is  no 
lonfcer  qualified  to  act,  his  reeosni- 
aanee  Is  DFOken. 

4,  The  creditor  may  waive  provisions  in 
the  recognizance  made  for  his  own  se- 
curity, and  eaimot  Inaiat  that  the 
debtor  has  Ikiled  to  appear  at  the 
time  and  pUice  named  before  a  compe- 
tent magistrate,  when  he  has  induced 
the  autffistrato  to  resign,  and,  by  his 
own  act,  has  brooffht  the  prooeedings 
permanently  to  a  olose. 

(Norfolk — ^Flled  Febmarr  M,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Action  of  contract  on  a  recognizance  en- 
tered  into  under  Pub.  Stat.  chap.  163.  Tried 
in  the  superior  court  by  Brlgbam,  Oh.  J.  The 
following  facts  were  agreed  upon: 

The  plaintiff  recovered  a  jua&;raent  in  an  ac- 
tion of  contract  against  Robert's.  Clisby  in  the 
superior  court,  April  18, 1884,  for  $103.30  dam- 
ages and  $ltl.88  costs.  July  19.  1684.  an  alia» 
execution  was  issued  on  said  judgment  in  due 
form  of  law.  July  24.  1884.  an  affidavit  was 
avom  out  by  plaintiff  before  Henry  B.  Tetry, 
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Esq.,  Master  in  Chancery,  and  duly  attadwf. 
to  said  execution,  and  on  August  28  Clisby  was- 
arrested  thereon  and  brot^t  before  said  Tary 
and  entered  into  the  recognizance  on  whico 
this  action  ia  brought,  with  the  defendant  Sam- 
uel A.  Tuttle,  as  surety.  Within  thirty  dayaor 
said  August  28,  Clisby  notified  Vinal  of  the 
time  ana  place  fixed  by  him  for  his  examma- 
tion,  before  Frederick  D.  Ely.  Esq.,  trial  jus- 
tice, at  bis  office  in  Dedbam.  Clisby  appeared 
at  the  time  and  place  so  fixed,  and  the  case  was 
continued  from  time  to  time, — the  partiea  or 
their  attorneys  appearing  on  such  times  and  ncrt 
objecting.  The  last  continuance  order  hr  aaid 
Ely  was  from  January  10, 1886,  to  Msrdi  14, 
1883.  March  8, 1886,  Ely  resigned  biscommis- 
sion  as  trial  justice,  and  the  same  was  accepted. 

March  14,  Clisby  appeared  at  the  time  and 
place  to  which  the  case  had  been  continued,  as- 
aforesaid.  Baid  Ely  not  being  then  a  magis- 
trate authorized  to  act  according  to  law,  nor 
being  present,  the  said  Clisby  procured  then 
and  there  the  attendance  of  A.  B.  Wentworth, 
Esq..  a  trial  justice  in  and  for  said  county  of 
Norfolk,  to  act  in  the  place  of  said  Ely.  for  the 
purpose  of  further  continuing  said  case.  At 
this  time  the  said  Vinal  appe^ed  by  conmd 
before  said  Wentworth,  and  objected  to  his  an* 
thority  or  right  to  continue  or  hear  said  case; 
but  Wentworth,  notwithstanding  Vinal'a objec- 
tion, claimed  jurisdiction,  and  at  the  request  of 
Clisby  ordered  the  case  to  be  continued  before 
him  to  April  11,  1885,  on  which  date  Cli^ 
appeared  at  the  time  and  place  to  which  the 
case  had  been  continued  by  Wentworth.  Then 
was  no  appearance  in  behalf  of  Vinal  at  thia 
time.  Wentworth,  on  said  April  11,  1886,  ex- 
amined Clisby  as  to  bis  property,  and  adminis- 
tered to  him  the  oath  for  the  relief  of  poor  debit- 
ors, and  ordered  him  to  be  diadiarged. 

The  court  found  the  following  fads 
disputed  evidence:  Frederick  D/£ly.  the  trid 
justice,  in  November,  1884.  was  elected  a  mon- 
ber  of  the  Congress  of  the  U.  S.,  and  on  Feb- 
ruary 25.  1885,  tendered  to  the  governor  of 
Massachusetts  his  resignation  of  the  office  of 
trial  justice  for  the  county  of  Norfolk,  to  take 
effect  on  March  2,  188S.  Upon  recdpt  of  said 
resignation,  the  governor  of  Ma^dinsetts 
asked  said  Ely  if  there  were  pen^g  before 
him,  in  his  office  of  trial  justice,  any  matters 
which  would  require  the  exercise  of  his  said  <rf- 
flce  therein  after  March  2,  1885,  and  offering, 
if  such  was  the  fact,  to  withhold  acceptance  of 
said  resignation  until  such  matters  were  de- 
posed of.  Thereupon  said  Ely  c^ed  upon  J. 
E.  Cotter,  Esq.,  an  attorney  at  law,  who  had 
appeared  before  said  Ely,  and  had  acted  as 
counsel  for  the  plaintiff  in  all  the  proceedings 
stated  in  said  agreed  statement  of  facts,  in  the 
matter  of  said  Clisby's  arrest  and  proceedings 
before  said  Ely,  informed  him  of  said  resigna- 
tion, and  of  the  proposal  of  the  governor  at 
Massachusetts  in  relation  to  the  acceptance  of 
said  resignation,  and  the' withholding  of  such 
acceptance  until  said  Ely  could  attend  to  mat- 
ters pending  before  him,  and  said  to  said 
Cotter:  *'  The  only  matter  you  have  pending 
before  me  is  Clisby's;  do  you  wish  to  prose- 
cute that  further?  I  wish  my  resignation  to 
take  effect  before  my  congressional  term  bwins, 
but.  if  necessary  to  protect  parties,  I  shall  adc 
the  governor  to  withhold  acceptance  of  my  res- 
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Iffnation  nntil  these  matten  are  dinxwed  of." 
Said  Cotter  said  in  reply:  "  Don't  do  that  on 
account  of  the  Cliaby  natter."  Said  Ely  then 
said:  "I did  not  suppose  you  would  care  to 
have  me  do  so,  as  Clisb^  is  in  insolvency,  and 
you  vould  probably  gam  nothing  by  a  hear- 
ing." Said  Cotter  assented  to  this  remark,  and 
afterward.when  said  Ely  and  said  Cotter  parted, 
said  Ely  said  to  said  Cotter:  "Then  I  will  oot 
let  the  Clisbr  matter  stand  in  the  way  of  my 
resienatioD.  Said  Cotter  said:  "Donotdoso. 
Said  Cotter,  in  the  course  of  said  interview, 
said:  "The  case  of  Clisby  was  not  originallj 
my  case,  and  I  was  acting  for  Kilton,  the  origi- 
nal counsel  in  the  case, as  the  court  found. 
— and  said  Ely  thereupon  said:  "I  did  not 
know  that,  and  so  came  to  you  as  the  only 
counsel  I  had  known  In  the  matter;"  and  Bam 
Cotter  replied,  "That  Is  all  right." 

Said  Ely's  resignation  of  ms  office  of  trial 
justice  for  the  county  of  Norfolk  was  accepted, 
took  effect  on  March  2, 1886,  and  said  Ely  acted 
thereafter  no  further  in  the  matter  of  said  Clls- 
by'a  application  to  take  the  poor  debtor's  oath 
before  said  Ely.  Upon  the  foregoing  facts  and 
flndinga  the  defenduit  requested  the  court  to 
rule,  as  a  matter  of  law,  tbkt  the  conduct  of  the 
plaintiff,  through  his  attorney,  waived  all  fo^ 
malities  of  the  debtor's  appearing  before  the 
magistrate  Ely,  as  required  by  the  terms  of  the 
recognizance,  and  the  plaintifl  is  estopped  from 
Betting  up  as  a  breach  the  failure  of  the  debtor 
to  appear  before  said  Ely.  The  court  refused 
to  nue  as  requested,  and  ruled  that,  upon  the 
facts  agreed  and  the  facts  found,  and  herein, 
before  stated,  defendant  was  in  default  in  the 
performance  of  the  condition  of  said  recog- 
nizance; and  that  the  facts  agreed  and  found 
did  not,  in  legal  effect,  constitute  a  waiver  by 
plaintiff,  by  which  defendant's  liability  was 
avoided;  and  thereupon  foond'and  ordered 
judgment  for  the  plaintifl,  and  defendant  al- 
leged exceptions. 

Mr.  Robert  W.  Lifcht.  for  defendant: 

1.  Personal  rights  may  be  waived.  A  judg- 
ment creditor  is  always  at  liberty  to  waive  for- 
malities that  are  intended  for  his  own  security, 
If  be  should  see  fit  so  to  do. 

Mutual  Safety  F.  In».  Co.  v.  Wiiodaard,  8 
Allen,  148;  LordY.  Skinner,  0  AUen,  876;  Pa- 
eiiie  Mut.  Ine.  Co.  r.  Ointerburp  Smith,  104 
Mass.  488. 

2.  The  acts  and  conduct  of  the  plaintifl,  by 
his  attorney,  consenting  to  the  resignation  of 
the  magistrate,  constituted  a  waiver  of  the  for- 
malities of  the  debtor's  appearing  before  the 
magistrate  as  required  by  uw  terms  of  the  re- 
cognizance. 

Palmer  t.  Everett,  7Allen,  868;  MountWaeh- 
ington  QIom  Worka  v.  Allen,  131  Mass.  288; 
Andrews  r.  Knowlton,  Id.  S16. 

8.  The  terms  having  been  waived,  the  plain- 
tifl is  estopped  from  setting  up  as  a  breach  the 
failure  of  the  debtor  to  appear  before  the  mag^ 
Istrate. 

4.  The  acts  of  the  plaintifl  amounted  to  an 
Injunction  on  the  ma^trate,  and  by  said  acts 
the  recognizance  was  discharged. 

Palmer  v.  Everett,  supra. 

6.  By  the  plaintiff's  attorney  consentinK  to 
the  resignation  of  the  magistrate,  the  plaintiff 
was  himself  the  means  of  terminating  the  ac- 
tion of  the  magistrate,  and  this  necesaorUy  re- 
2  Mass. 


leased  the  debtor  tnm  custody  on  the  writ  by 
virtue  of  which  be  bad  been  arrested. 
Ibid. 

6.  When  a  person  prevents  a  thing  from  be- 
ing done,  he  cannot  set  up  to  his  own  benefit 
the  nonperformance  occasioned.  The  acts  of 
the  plaintifl  agreeing  that  the  magistrate  "was 
not  to  allow  the  Clisby  matter  to  stand  in  the 
way  of  his  resignation,"  relieved  the  debtor 
and  his  surety  on  the  recognizance;  and  thus 
the  proceedings  which  had  been  instituted  were 
necessarily  brought  to  a  close.  It  was  by  no 
act  of  the  defendant's  that  this  result  was  pro- 
duced. The  debtor  was  only  required  to  keep 
the  condition  of  hisrecogoizance;  and,  having 
fully  perfonned  that,  neither  he  ncn*  hii  surety 
are  respondble  tor  the  conseonencea  resulting 
from  the  action  of  the  plaintiff  in  consenting 
that  the  maglstoate  mfnit  resign. 

Ibid.  6  — e 

Mr.  John  F.  KUton.  forplahitifl: 
The  defendant  set  up  and  relied  upon  a 
waiver  or  estoppel.  This  being  special  mat- 
ter of  defense,  it  was  Incumbent  on  him  to 
prove  the  same.  The  defendant  did  not  prove 
It;  the  facts  were  Insufficient,  and  did  not  con- 
tain those  elements  which  are  essential  to  an 
estoppel  or  waiver  in  law. 

Bigelow.  Estop.  4th  ed.  p.  662,  and  author- 
ities cited. 

The  only  evidence  hearing  on  the  question 
of  waiver  or  estoppel  Is  the  conversatlfHi  he- 
tween  Mr.  Ely  and  Mr.  Cotter,  who  bad  acted 
for  the  creditor  In  the  proceedings  before  him; 
this  did  not  in  law  amount  to  a  waiver. 

Mr.  Ely  had  no  leeal  right  of  bis  own  mo- 
tion, and  without  authority  of  tbe  parties,  to 
make  any  agreement  as  to  a  waiver  of  further 
proceedlngsio  the  case  pending  before  bim. 

Wentwoith  had  not  Ic^  jurisdiction  of  the 
case,  and  there  was  a  breach  of  the  recogni- 
zance. 

Godfrey  v.  Munyan,  130  Mass.  240. 

DevenBt  J.,  delivered  the  opinion  of  the 
court: 

It  is  the'  duty  of  one  who  desires  to  take  the 
oath  for  the  relief  of  poor  debtors  to  have  a 
competent  ma^trate  present  at  the  time  and 
place  appoints  for  his  examination.  Even 
where,  through  no  act  or  omission  Of  Uie  debt- 
or, the  magistrate  fails  to  be  present,  or  for  any 
reason  is  no  longer  qualified  to  act,  his  recog- 
nizance is  broken.  Thacher  v.  WiUiame,  14 
Gray,  834;  MorriU  v.  Norton,  116  Mass.  487; 
Godfrey  V.  Munyan,  120  Mass.  240;  Mount 
Woihingion  OUm  Worki  v.  Alien,  121  Mass. 
288. 

Provision  Is  made  that  when  a  magistrate  is 
absent  another  magistrate  may  continue  the 

Sroceedings  for  a  time  not  exceeding  thirty 
ays,  making  a  certificate  thereof  to  m  deliv- 
ered to  the  magistrate  before  whom  the  pro- 
ceedings are  pending;  but,  as  Mr.  Ely  had 
ceased  to  be  a  magistrate,  the  provision  does 
not  here  apply,  and  the  proceeding  initiated 
by  the  debtor  came  to  an  end  by  this  disability. 
Pub.  Stat.  chap.  163,  §  87;  Mount  Waeftingioa 
Glass  Works  v.  AUen,  supra.  No  proviBioo  is 
made  for  the  conclusion  of  proceemngs  before 
a  trial  justice  after  be  has  ceased  to  bold  that 
office.  It  is  competent  for  the  creditor  to 
wtuve  provisions  in  the  recognizance  made  for 
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hia  own  security,  and  the  debtor  haa  heretofore 
been  held  exciisied  from  strict  performance  of 
them  by  reason  of  acts  done  or  agreements 
made  by  the  creditor.  Mount  Wathitufton  Olast 
Woria  V.  AUen.  tupra,  and  cases  cited.  The 
defendant  does  not  and  cannot  rely  upon  the 

EroceedingB  before  Wentworth  as  dischnr^ng 
Im  from  his  recognizance,  but  contends  that 
the  conduct  of  the  plaintiff,  through  his  attor- 
ney, waived  all  the  formalities  of  his  appear- 
ance before  3Ir.  Ely,  and  that  he  cannot  set  up 
as  a  breach  that  the  debtor  did  not  ap;>ear  at 
the  time  and  place  fixed,  before  a  magistrate 
competent  to  act.  The  facts  found  show  that 
Mr.  Ely.who  bad  tendered  bis  resignation,  pro- 
pped to  withhold  the  same,  in  accordance  with 
the  suggestion  of  the  governor  of  the  Common- 
wealth, until  he  could  dispose  of  all  matters 
pending  before  him;  that  he  inquired  of  the 
plaintiff  creditor's  attorney  whether  he  in- 
tended to  pursue  the  matter  further;  that  he 
understood  and  had  a  right  to  understand  that 
it  was  not  to  be  prosecuted  further,  and  was 
told  that  its  pendency  need  not  stand  in  the  wav 
of  his  resignation.  These  facts  fairly  establish 
a  waiver  by  the  plaintiff  of  bis  right  to  hold  the 
defendant  to  the  strict  terms  of  his  recogni- 
zance. This  statement  made  by  the  plaintiff's 
attorney  was  within  the  scope  of  his  authoritv. 
and  one  upon  which  the  magistrate  bad  a  right 
to  proceed  in  determining  what  his  duty  was, 
in  regard  to  rases  pending  before  him,  in  con- 
nection with  his  intended  resignation.  There 
has  been  no  omission  on  the  part  of  the  debtor, 
and  tlie  disqualification  of  the  magistrate  by 
resignation,  by  which  the  debtor  might  Iiave 
been  affected  injurioudy  if  it  bod  occurred  in- 
dependently of  the  conduct  of  the  plaintiff, 
has  occurred  by  reason  of  that  conduct.  The 

Slaintiff  cannot  be  allowed  to  insist  that  the 
ebtor  has  failed  to  appear  at  the  time  and 
place  named,  before  a  competent  magistrate, 
and  has  thus  broken  his  recognizance,  when 
he  has  induced  the  magistrate  who  proposed  to 
withhold  his  resignation,  "if  necessary  to  pro- 
tect parties,"  to  persist  in  it.  It  was  by  his 
own  act  tiiat  the  proceedings  were  brought 

?rematurely  to  a  close.  In  Palmer  v,  Everett, 
A-Uen,  859,  it  was  held  that  when  the  plain- 
tiff obtained  an  injimction  against  a  magistrate, 
forbidding  him  to  act,  he  had  himself  ter- 
minated the  proceedings;  Uut  there  was  noth- 
ing further  that  it  was  possible  for  the  debtor 
to  do;'and  thus  tiiat  he  must  be  deemed  to  have 

feiformed  the  condition  of  his  recognizance, 
n  principle,  that  case  is  decisive  of  the  one  at 
bar. 

Beeei^iem  mt&tained. 


Jenuha  A.  TOITNa 

Edwin  P.  COOK. 
Eliza  H.  HlOOmS  t.  SAME. 

1.  Where  slanderous  words  are  aUefl:ed 

in  the  oouiplaint  to  have  been  spoken  of 

the  plaintiff,  no  innuendoes  are  neces- 

mmirj  to  apply  them. 
3.  If  a  plaintiff  sets  forth,  as  slanderous, 

wtnm  not  InteUlgtble  in  themselves, 
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>,  JuD,  Ct.  or  Habs^chcsbitb.  Pks., 

as  charsins  an  actionable  offsnee. 

such  exmnsTc  beta  as  are  neeessavy 

to  show  in  what  manner  and  bow  they 
charjfe  such  offense  must  be  alleged. 

3.  The  natural  meaning  of  words  cannot 
be  enlarged  by  mere  averments  that  the 
defendant  charged  thereby  an  actiiHi- 
able  offense. 

4.  Words  cha^ng  that  plaintiff  had  a 
child,  withont  an  allegation  that  she 
was  an  unmarried  woman,  make  no  Saa^ 
putation  upon  her  chastity:  nor  do 
words  chafing  that  another  person 
took  the  chud  away  and  buried  it,  im- 
port, of  themselves,  acharg^of  murder. 

(Banutable — Piled  February  24, 1887.1 

APPEALSby  plaintiffs  from  Judgmentsof  the 
Superior 'Court  of  Barnstable  County  sm- 
taining  defradant's  demurrertoplaintilFs  com- 
plaints in  actions  of  tort  for  slander.  AJIhrnei. 

Plaintiffs'  declaration  in  the  action  of  Jen- 
sha  A.  Toung  set  forth  she  has  been  foral*^ 
time  and  now  is  a  resident  of  Wellfieet,  in  said 
county  of  Barnstable;  and  that  during  said  time 
she  has  been  held  in  great  respect  by  the  inhab- 
itants of  said  Wellfleet.  That  on  or  about 
March  12,  1886,  certain  workmen  en^^aged  in 
digging  on  a  certain  street  in  said  WeUfleetdit- 
covered  protruding  from  a  bank  of  earth  on 
which  they  were  digging  at  the  side  of  the  road, 
sometiiing  which  seemed  to  be  the  arm  or  1^ 
of  an  infant:  that  thereupon,  upon  further  dig- 
ging, the  lM>dy  of  a  cbilo  of  about  Uie  age  of 
four  days  was  then  and  there  dug  out  of  said 
bank  of  earth;  that  upon investteation  thenand 
there  it  appeared  that  a  piece  of  folded  coUoo 
cloth  had  been  tied  around  the  neck  of  said  in- 
fant so  tightly  as  to  strangle  it,  and  that  it^besd 
had  been  beaten  in  by  some  kind  of  iostmment; 
that,  at  the  time  the  defendant  made  the  state- 
ment hereinafter  set  forth,  the  above  facts  rela- 
tive to  said  infant  were  welt  known  in  said 
Wellfieet  by  all  Its  inhabitants;  and  that  it  then 
was  the  common  belief  of  the  town  author^ 
and  of  the  said  inhabitants  that  said  infant  had 
been  brutallv  murdered  sMne  person  or  pa- 
sons,  and  baa  been  surreptitioiul^  buried  in  said 
bank  of  earth  for  the  purpose  of  concealing  the 
commission  of  the  crime.  The  plaintiff  further 
alleged  that  neither  before  nor  after  the  discov- 
ery of  said  infant  did  the  defendant  have  any 
reasonable  ground  for  believing,  or  expressing 
an  opinion,  that  the  plaintiff  was  the  mother  of 
said  infant,  or  was  in  any  way  connected  with 
the  murder  or  burial  of  said  infant,  and,  as  a 
fact,  the  defendant  did  not  have  such  an  ofin- 
ion  or  belief;  notwithstanding  all  which,  tbe 
defendant,  with  the  intent  to  cause  it  to  be  be- 
lieved that  the  plaintiff  was  the  mother  of  said 
Infant,  and  was  a  participant  In  its  murder  and 
burial,  and  also  with  tbe  intent  to  bring  the 
plaintiff  into  hatred,  Mmtempt,  and  disCTsce, 
and  also  with  the  intent  to  incite  and  instigate 
criminal  proceedings  against  her,  and  tfaer^ 
to  cause  her  mental  and  phymcal  suffering,  and 
great  pecuniary  expense,  and  with  the  intrat  to 
injure  her  mentally  and  ph^ncally, — did,  oa 
divers  times.  In  presence  of  divers  persons,  and 
In  divers  places,  before  the  bringing  of  thii 
writ,  publicly,  falsely,  and  malidouaR  socose 
the  plikiiUiff  of  behig  the  moUm  of  said  inSM, 
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And  of  being  a  participant  in  its  murder  and 
burial,  by  words  spoken  of  and  concerning  the 
plaintiff  substantially  as  follows:  "That  child 
IS  Aunt  Jerusba's,  and  Eliza  Higgins  took  it 
Aw&y."   "It  is  mv  opinion  that  Aunt  Jerusha 
had  that  child,  and  Eliza  Higgina  took  it  away." 
'*In  my  opinion  that  child  oelonged  to  Aunt 
-JeruBha,  and  Eliza  Hlggfais  was  her  aid. "   '  'In 
my  opiaion  Jerusha  Young  had  that  baby,  and 
Etiza  Higgins  buried  it." 
The  plaintiff  further  alleged  that  in  conse- 

3uence  of  vile  and  slanderous  statements  of  the 
efendant,  as  aforesaid,  she  became  an  object  of 
suspicion  to  the  authorities  of  said  Wellfleet  and 
to  the  inhabitants  thereof,  causing  her  great 
mental  and  bodily  suffering  and  serious  dam- 
age to  her  reputation. 

The  declaration  in  the  action  of  Eliza  H.  Hig- 
.ffhis  V.  Edwin  P.  Cook  alleged  that  the  plain- 
tiff was  the  lawful  wife  of  Solomon  R.  Biggins, 
of  Wellfleet,  and  in  other  particulars  was  sub- 
.atantially  like  that  in  the  case  of  Young  t. 
Cook,  tlus  additional  allegation  being  made  that 
the  defendant,  in  speaking  of  the  plaintiff,  ad- 
•ided:  "My  boy  told  me  that  Liza  Higgins  had 
that  young  one  in  her  cellar  two  or  three  days, 
i^and  he  says  that  Bart  Oliver  told  him  so." 
'The  defendatit  filed  a  demurrer  in  each  case, 
which  was  sustained,  and  the  plaintiffs  ap- 
pealed. 

Mr.  QBorgB  W.  UeConaell,  for  plain- 
tiffs: 

There  can  be  no  doubt,  from  reading  the 
-declarations,  that  it  is  therein  made  intelligible 
that  the  defendant  intended  that  his  statements 
should  apply  to  these  plaintiffs,  and  that  his 
^statements  were  so  understood  by  his  hearers. 

See  Pub.  Stat.  p.  979;  Chenerg  v.  Goodrich, 
i»8Maa8.  m 

If  it  be  conceded  that  the  words  used,  in  their 
'primary  sense,  are  not  defamatory;  still,  if 
there  were  any  facts  existing  at  the  time  they 
were  spoken,  which  were  known  both  to  the  de- 
fendant and  those  who  heard  him  speak  them, 
which  would  reasonably  lead  the  latter  to  un- 
•derstand  the  words  In  a  secondary  and  a  de- 
famatory sense,  and  the  declarations  set  fortii 
:8uch  facts, — then  it  is  a  question  for  Uie  Jury  to 
^etarmine  whether  the  words  weredefamatcry, 
provided  there  is  any  evidence  to  go  to  them  of 
;such  facts. 

S/ult  T.  Snow,  18  Mot.  378;  SKUgerald  v.  Sob- 
47i8on,  113  Mass.  871,  88d;  Brettunv.  AiUhony, 
108  Mass.  87. 

It  is  submitted  that,  under  the  PuUic  Stat- 
utes, all  a  plaintiff  is  required  to  do  is  to  set 
iorth  in  bis  declaration  tue  defamatory  words 
used;  and,  where  such  words  are  not  in  them- 
selves intelligible  in  the  same  sense  in  which  he 
claims  them  to  have  been  spoken,  to  make  them 
M  by  inserting  a  concise  and  clear  statement  of 
tsuch  things  as  are  necessary  to  make  the  words 
j«lied  on  intelligible  to  the  court  and  jury  in 
Ibe  same  sense  m  which  they  were  spoken:  and 
'"Buch  things"  are  not  required  to  be  set  forth 
-with  such  precision  of  averment  as  would  have 
■been  oecessary  under  the  old  common-law 
rules  of  pleading. 

Pub.  Stat.  p.  978;  Ghenery  v.  Goodrich,  98 
Masa.  228;  Chaee  v.  Sfierman,  119  Mass.  887; 
.BiddeU  T.  mrwr,  127  Mass.  487. 

3fBatn.  i,  M.  ft  T.  C.  Day,  for  defendant: 

1.  In  order  to  maintain  an  action  for  slander 


for  words  spoken,  the  words  themselves  or 
with  relation  to  the  facts  in  connection  with 
which  they  are  aJleged  to  have  been  spoken, 
must  impute  the  commission  of  some  cnmlnal 
offense. 

Chaddoek  y.  Brims,  18  Mass.  252;  Blo8$  v. 
TOejf,  2  Pick.  81^;  Ohmery  t.  Goodriek.  98 
Mass.  324;  Brettun  y.  Anthony,  108  JSaaa.  87. 

3.  Neither  tbe  words  by  themselves  nor  in 
connection  with  the  facts  aUeged  to  exist  when 
they  were  spoken,  impute  a  criminal  offense  to 
plaintiff. 

Goodriek  v.  Hooper,  97  Mass.  1. 

8.  The  declaration  does  not  allege  knowledge, 
by  defendant,  of  existence  of  tbe  belief  of  the 
people  of  Wellfleet  that  a  crime  bad  been  com- 
mitted, or  that  defendant  spoke  the  words  al- 
leged with  reference  to  the  existence  of  such 
belief,  (a)  Tbe  belief  of  peoole  of  Wellfleet 
cannot  enlarge  meaning  of  woros  unless  defend- 
ant knew  of  such  belief.  <b)  As  the  declara- 
tion does  not  allege  that  defendant's  words  were 
spoken  in  relation  to  such  bell^  or  knowledge 
on  the  part  of  the  people  of  Wellfleet,  it  Im- 
putes no  offense  to  plaintiff. 

Brettunv.  Anth&ny,  mipraj  IWtettty.  God- 
ing,  9  Gray.  254. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  declarations  set  out  that  the  defehdant 
spoke  of  tbe  plaintiffs  respectively  the  words  al- 
leged as  slanderous.  Ther  do  not  contain  an 
allegation  thattheplaintiff  Jerusha  Youngwas 
intended  by  the  words  "  Aunt  Jerusha^'  or 
"Jerusha  Young,"  or  was  known  or  called  by 
either  or  both  these  names,  or  that  the  plaintiff 
Eliza  H.  Biggins  was  known  also  as  "  £liza 
Higgim"  or  ^'Liza  Higgios."  The  declara- 
tions are  not  on  this  account  demurrable. 
When  the  words  are  alleged  to  be  spoken  of  the 
plaintiff,  no  innunendoes  are  necessary  to  ap- 
ply them,  and,  although  the  names  of  both 
pIfUntiffs  are  used  in  the  words  set  out  in  each 
declaration,  there  can  be  no  doubt  as  to  which 
applied  to  one  and  which  to  the  other  plaintiff. 
If  a  plaintiff  sets  forth  as  slanderous,  words 
not  intelligible  themselves  as  charging  an  ac- 
tionable fflfense,  without  further  explBnati(m 
or  reference  to  facts  understood  but  not  men- 
tioned, or  parts  of  conversation  not  stated, — 
the  declaration  must  contain  a  concise  and 
clear  statement  of  such  things  as  are  necessary 
to  make  the  words  Intelligible  in  the  same 
sense  in  which  they  were  spoken.  Pub.  Stat, 
chap.  167,  8  94. 

It  is  necessary  that  words  spoken,  in  order 
to  be  actionable,  either  of  their  own  natural  Im- 
port or  by  their  conoection  with  other  facts  or 
parts  of  tbe  conversation  in  which  they  were 
uttered, — should  impute  to  a  plaintiff  the  com- 
misaionof  acriminalofleose.  Such  extrinsic  cir- 
cumstance as  are  necessary  to  give  significance 
to  the  words  as  imputing  a  charge  of  crime, 
must  be  alleged.  The  natural  meaning  of 
words  cannot  be  enlarged  by  mere  averments 
that  the  defendant  charged  thereby  an  action- 
able offense.    TMett*  v.  Oodiitg.  9  Gray,  254. 

The  words  recited  in  the  declarations  them- 
selves do  not  import  a  charge  of  crime  com- 
mitted by  the  plaintlA  or  either  of  them.  The 
statement  that  the  pluntiffl  Young  had  a  child 
is  not  connected  with  any  allegation  that  she 
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was  an  uDinarried  woman,  nor  is  there  mj 
tbine  in  the  declaration  in  the  case  in  which  she 
is  plaintiff  to  show  whether  she  was  or  oot. 
It  involved  then-fore  no  imputation  upon  her 
chastity.  Nor  do  words  which  are  set  forth  in 
both  declarations  as  uttered  by  defendant,  that 
Eliza  Uiggins  "took  it,"  the  chUd,  "away." 
that  "  the  child  belonged  to  Aunt  Jenuba,  and 
Eliza  Hi^gins  was  her  aid,"  that  "  Eliza  Hig- 
g;ln8  buned  it; "  or  the  words  set  forth  in  the 
d^laration  of  the  plaintiff  Hig^ns,  '  'My  boy 
told  me  that  Liza  Higgins  had  tliat  young  one 
in  her  cellar  two  or  three  days,  and  he  says  Bart 
Oliver  tpld  him  so,  "—Import  of  themselves  any 
charge  of  crime.  The  plaintiff  Higgina  alleges 
that  these  words  were  uttered  "  with  the  intent 
to  cause  it  to  be  believed  that  the  plaintiff 
"  was  a  party  to  the  murder  and  burial  of  said 
infant;"  and  those  set  forth  in  the  declaration 
of  Young  are  alleged  by  her  to  have  been  u^ 
tered  with  the  intent  to  cause  it  to  be  believed 
that  she  was  a  participant  in  the  murder  and 
burial  of  the  child.  To  have  buried  or  aided 
in  the  burial  of  a  dead  child,  or  to  have  kept  it 
two  or  three  days  before  its  burial,  which  the 
words  charge,  is  not  an  imputation  of  crime, 
and  they  do  not  of  themselves  import  a  charge 
of  murder.  It  was  necessary  for  the  plaintiff 
to  have  alleged  such  facts  and  circumistanoes,  or 
such  a  connection  with  the  conversation  in 
which  they  were  uttered,  as  4ould  show  that 
defendant  by  the  use  of  words  innocent  in 
themselves  made  this  charge.  Chenery  v. 
Goodrich,  98  Mass.  228;  Ooodneh  y.  Hooper.m 
Mass.  1;  BreUvn  v.  Anihanv.  108  Mass.  37; 
Snell  v.  Stune,  18  Met.  278;  Chaee  v.  Sherman, 
119  Mass.  887;  RiddeU  t.  T/iauer.  197  Han. 
487. 

Any  connertitm  whidi  tiie  words  as  uttered 
oould  have  had,  that  could  cause  them  to  be 
understood  as  involving  this  cbaive,  the  dec- 
laration wholly  fails  to  show.  It  is  indeed 
alleged  that  the  body  of  an  infant  was  found 
under  certain  clrcimistances  stated,  in  a  bank 
of  earth  in  Wellfleet;  that  the  facts  relative 
thereto  were  well  known  by  the  inhabitants  of 
the  town;  and  that  there  was  "  common  belief 
of  the  town  authorities  and  of  said  inhabitants, 
that  said  infant  had  been  brutally  murdered 
by  some  person  or  persons  and  bad  been  sur- 
reptitiously buried  in  said  bank  of  earth  for  the 
purpose  01  concealing  the  commission  of  the 
crime.  "  So  far  as  the  declaration  shows,  the 
words  were  not  uttered  in  any  conversatioD  in 
which  the  crime  was  imputed  or  suggested  by 
any  one,  nor  had  they  any  connection  with  any 
such  imputation.  They  were  not  alleged  bo 
have  been  uttered  to  any  person  who  knew  the 
facts  as  to  the  finding  of  the  body  of  the  infant, 
or  who  participated  in  the  common  belief  in 
Wellfleet  that  a  murder  had  been  committed. 
They  are  not  even  alleged  to  have  been  uttered 
in  the  town  of  Wellfleet,  where  this  alleged  be- 
lief, to  some  extent,  existed.  Nor  is  there  any 
allegation  that  defendant  knew  of  the  existence 
of  any  belief  among  the  people  of  Wellfleet 
that  the  child  bad  been  murdered,  or  that  he 
spoke  tbe  words  in  connection  wiUi  any  such 
c&arge,  or  with  reference  to  the  existence  of 
su<ib  belief.  While  each  declaration  ascribes 
to  the  words  a  meaning  that  they  do  not  of 
themselTes  bear,  it  alleges  only  that  they  were 
uttered  at  "  divors  times,  in  presence  of  divers 
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persons,  and  in  divers  places. "  The  declantions 
are  insulQcient,  in  failing  to  show  by  a  proper 
eolloguium  in  what  manner  and  how  the  words 
imputed  the  commission  of  a  crime  to  ather 
of  the  pUuntiffs. 
Jvt^enU  for  dtfeadant  affirmed. 


Daniel  A.  GLEASON,  Treasurer,  ete.. 
ff. 

City  of  BOSTON. 

1 .  By  the  common  law,  as  it  exists  in  Mas- 
sachusetts, the£»therisboand  to  «ap> 
port  his  minor  eldldren,  ewa  if  be  die- 
serts  tbem. 

2.  Where  the  wife  le&ves  the  baabud* 
havino:  proper  cause  to  do  so, 

ber  infant  child  with  her,  she  carries 
with  her  his  credit  so  as  to  mmJce  him 
responsible  for  the  board  and  neces- 
sary expenses  of  both. 
8.  Upon  the  death  of  the  fibther.  the 
mother  is  bound  to  support  the  chil- 
dren, and  is  herself  then  entitled  to 
their  wa^es  and  the  eostody  of  tbem. 

4.  If  the  husbandabandons  the  wife  or  the 
wife  has  separate  property,  she  is  not 
compelled  to  support  the  eUldren  al 
the  marriu;e;  tlutt  dntj^  still  ronMins 
upon  the  bMBbandi  and  anv  one  who 
furnishes  support  to  his  children  has  a 
lawful  dalm  ac^iinst  him  for  It. 

5.  Where  the  wife  is  not  under  l^al  obli- 
gation to  support  a  child,  assistance  af- 
forded her  In  doing  so  is  not  relief  ex- 
tended to  her  M  a  pauper. 

6.  When  the  husband  has  no  settlement 
in  the  Commonwealth,  and  the  wife  has 
acquired  a  settlement  in  Boston,  her 
child  takes  the  settlement  thus  ae- 
quired  by^ite  suither. 

fSuffolk  Filed  Febru»rr  a,  1087.) 

ON  report.  Jtidgment  for  plaintiff , 
Action  of  contract,  commenced  Februaiy 
16, 1885,  by  plaintiff,  treasurer  of  the  Common- 
wealth, to  recover  of  defendant  the  sum  of 
$880.58  for  the  support  from  July  1.  1882,  to 
December  1,  1884,  of  one  Daniel  Harrington,  a 
pauper  child,  alleged  to  have  a  settlemeot  in 
Boston.  The  case  was  heard  in  the  superior 
court  before  Barker,  J.,  without  a  juiy,  wbo 
found  the  facts  substantially  as  set  out  in  the 
opinion,  and  also  the  following: 

On  February  11,  1882,  Mary  A.  Hanington, 
the  mother  of  the  pauper  child,  applied  to  the 
overseers  of  the  poor  of  Boston  for  aid,  she  be- 
ing then  unemployed  and  unable  to  pay  the 
board  of  her  child,  the  said  Daniel,  who  was 
then  boarded  outfor$8perweek;andthesDm 
of  $8  was  given  her  by  the  agent  of  said  over- 
seers to  be  applied  to  the  board  of  the  child, 
and  she  was  referred  by  the  said  agent  lo  the 
superintendent  of  the  outdoor  poor,  employed 
by  the  State  Board  of  Health,  Lunacy,  and 
Charity.  Said  superintendent  informed  her  of 
the  provisions  of  the  settlement  laws,  Of  the  ad- 
vantages to  ber  irf  having  a  settlement  In  Bos- 
ton, and  of  her  right  to  reimburse  to  the 
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of  Boston  the  fS  80  furnished  her  as  above 
stated;  and  advised  her  to  earn  monej,  and 
with  it  reimburse  the  city  said  sum,  with  a  view 
of  acquiring  a  settlement  therein  by  her  five  > 
years'  residence  therein,  from  February  14, 
1877.  In  pursuance  of  this  advice,  and  with 
said  intention,  she  procured  employment, 
earned  and  received  from  her  employer  for  her 
work  tiiesumof  $8,  and,  before  she  tutd  applied 
for  or  received  any  further  aid  from  the  cit;^, 
and  after  or  on  February  18.  1883,  carried  said 
sum  in  money  to  the  office  of  the  agent  of  the 
overseers  of  the  poor  of  Boston,  and  there  ten- 
dered said  sum  to  the  agent  who  had  paid  that 
sum  to  her  on  February  11,  1883,  for  the  pur- 
pose of  reimbursing  the  same  to  the  city,  and 
with  the  intention  of  thereby  perfecting  a  set- . 
tlement  in  Boston.  The  agent  made  no  objec- 
tion to  the  form  of  the  tender,  but  declined  to  re- 
ceive the  same,  declaring  that  he  had  no  author- 
ity so  to  do,  and  not  informing  her  who.  if  any- 
one else,  bad  such  authority,  but  saying  that 
he  would  communicate  the  offer  to  the  board 
of  overseers  of  the  poor  and  let  her  know  their 
action  in  the  matter,  when  she  shcnild  come  to 
the  office  during  Uie  next  week. 

On  February  37,  1883,  she  again  visited  the 
office  with  the  money,  for  the  purpose  of  reim- 
bursing the  city.  In  the  meantime,  on  Febru- 
ary 23,  1882,  the  said  board  of  overseers,  by  its 
proper  committee,  bad  considered  the  matter, 
and  voted  "that  the  amount  of  aid  rendered 
family  of  Jeremiah  Harrington,  viz.,  $8,  be  ap- 
proved, and  that  the  case  be  referred  to  the  sec- 
retary and  visitor  for  further  action."  At  the 
office,  on  February  27, 18^,  she  was  informed 
by  the  anient,  who'  was  the  secretair  referred  to 
In  the  said  vote,  that  the  board  bad  authorized 
him  to  receive  the  $3;  but  said  agent  also  made 
to  her  such  statements  as  induced  her  to  refrain 
froqi  giving  to  him  the  money,  and  to  receive 
from  nim  as  aid  a  further  sum  of  $3  on  that 
day.  Thereafter,  she  further  received  from 
him  other  sums  of  (3  each  on  the  fourth, 
eleventh,  and  eighteentli  days  of  Marcii,  1882, 
and  she  has  never  repaid  any  of  said  sums  to 
the  city  of  Boston. 

Upon  the  foregoing  facls  the  court  found  for 
the  defendant,  and  reported  the  case  for  the  de- 
termination of  the  ropreme  Judicial  court. 

Msam.  Henrj-  walker  and  J'abes  Fox* 
for  pUintiff: 

If  Mary  A.  Harrington  was  under  no  legal 
obligation  to  support  the  child,  then  it  is  clear 
that  no  relief  has  been  furnished  her. 

Brookfield  v.  Warren,  128  Mass.  287. 

It  seems  to  be  settled  that  she  was  under  no 
obligation  to  support  her  child,  either  at  com- 
mon law  or  under  the  statute. 

ffodgena  v.  ffodgeru,  4  Clark  &  F.  328,  374. 

Pub.  8(at.  chao.  84,  %  6,  will  probably  be  re- 
lied on  to  show  the  legal  lability  of  the  mother 
to  support  her  child.  But  the  "mother"  made 
liable  by  this  statute  clearly  does  not  mean  the 
mother  whose  husband  is  still  living.  The  stat- 
ute was  enacted  In  this  State  in  17^,  but  it  was 
borrowed  from  Province  Laws,  and  through 
them  from  the  English  I'oor  Law  Act  of  1601. 

Gen.  Stat.  chap.  70,  ^  4;  Rev.  Stat.  chap.  46, 
%  5;  Stat.  1793,  chap.  59,  §  3;  Prov.  Laws  1693, 
1693,  chap.  28,  %  9;  43  Eliz.  chap.  2,  1 7. 

The  original  act  was  as  follows:  "And  be  it 
8  Mam. 


further  enacted  that  the  father  andgrandfather. 
and  the  mother  and  OTandmother,  of  every  poor, 
old,  blind,  lame,  and  impotent  person,  or  other 
poor  person  not  able  to  work,  being  of  suffi- 
cient ability,  shall  at  their  own  charges  leheve 
and  maintain  every  such  poor  person  in  that 
manner  and  according  to  that  rate,  as  by  the 
justices  of  the  peace  of  that  county  where  such 
sufflcimit  persons  dwell,  or  the  greater  number 
of  them,  at  tbeir  general  quarter  sessions,  shall 
be  assessed,  upon  pain  that  every  one  of  them 
shall  forfeit  twenty  shillings  for  every  month 
which  they  shall  fail  therein." 
43  Eliz.  chap.  2,  %  7. 

It  ought  not  to  be  necessary  to  argue  that  a 
statute,  originally  enacted  at  a  time  when  a 
woman,  upon  getting  married,  was  stripped  of 
all  her  property  and  rendered  absolutely  help- 
less, could  not  have  been  Intended  to  throw 
upon  such  a  woman  the  burden  of  supporting 
her  children. 

The  construction  of  the  statute  upon  this 
point  was  Qxed  in  1651  by  the  case  of  Cuttodes 
V.  Jinke»,  Styles,  283,  and  recently  reaffirmed 
in  the  case  of  Coiemanv.  Ovenegnof  Birming- 
ham, L.  R.  6  Q.  B.  Div.  616. ' 

This  State  having  adopted  the  English  sta^ 
ute  after  it  had  been  judiciously  construed,  that 
construction  is  now  incorporated  in  the  law  it- 
self. 

Commonwealth  v.  ffartnett,  3  Gray,  460,  451. 
Mr.  R.  W.  Naaon.  for  defendant: 
Neither  Daniel  nor  Mary  A.  Harrington  had 
a  settlement  in  Boston, 

1.  Because  Maiy  A.  Harrington  was  lenilly 
bound  to  support  her  child  Daniel  ^^ib.  Stat, 
chap.  84,  §  6;  ^mh  v.  Finch,  HSi  Conn.  411, 
417;  Eraser,  Parent  &  Child,  86;  Dunmainy. 
Oioynne,  10  Allen,  370),  and  having  applied,  on 
Februar^v  11. 1882.  to  the  overseers  of  the  poor 
of  the  city  of  Boston,  for  relief  for  Daniel,  as  a 
pau)>er  child,  and  having  received  such  relief, 
she  interrupted  her  five  years'  residence  and 
prevented  herself  from  acquiring  a  settlement 
(Pub.  Stat.  chap.  88,  §  2;  Berkeley  v.  Taur^- 
ton,  19  Pick.  480;  Wett  NeuMry  v.  Bradford, 
3  Met.  438;  Brooi^fidd  v.  Warren,  138  Mass. 
287,  288;  Taunton  v.  MiddlOmmgh,  12  Met. 
85). 

2.  Because  she  has  neiUwr  reimbursed  the 
dty  fOT  the  cost  of  that  relief,  nor  made  any 
tender  thereof  to  the  city. 

Devena,  J.,  delivered  the  opinion  of  the 
court: 

It  is  to  be  considered  whether  Mary  A.  Har- 
rington, the  mother  of  Daniel  Harrington,  for 
whom  support  has  been  furnished  by  the  Com- 
monwealth, had  herself  acquir«l  a  settlement 
in  the  city  of  Boston.  She  was  a  married 
woman,  having  no  settlement  of  her  own, 
nor  one  derived  from  her  husband  elsewhere  in 
the  Commonwealth.  She  acqmred  one  by  resi- 
dence in  the  defendant  city  for  five  years  con- 
secutivelVjfrom  February  14.  1877,  to  Febru- 
ar7  14,  1882,  unless  it  shall  be  held  that  she  re- 
ceived relief  as  a  pauper  during  this  period,  by 
reason  that,  on  her  application,  the  sum  of  |3 
was  given  to  her,  on  February  11, 1882,  by  the 
overseers  of  the  poor  of  Boston,  to  be  used  for 
the  board  of  her  child  who  was  then  boarded 
out,— she  being  then  unemployed  and  therefore 
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unable  to  pay  its  board.  Pub,  Stat.  chap.  88, 
S  I,  cl.  6,  7,  §  2;  Taunton  v,  MiddMwrou^h,  13 
Met.  85. 

The  husband  of  Mrs.  Barrington  was  living 
in  the  Commonwealth,  and  on  the  14th  of  Feb- 
ruaiT,  1877,  and  on  February  11,  1888,  was 
serving  terms  of  imprisonment  in  the  house  of 
correction.  Whether,  in  the  interval  between 
these  terms,  if  there  was  any,  he  resided  with 
his  wife,  does  not  appear  by  the  report  or  agreed 
facts;  but  it  is  found  that,  during  the  whole  pe- 
riod, he  contributed  nothing  to  the  support  of 
his  family  and  was  without  means,  owing  to 
his  intemperate  tiabits.  If,  under  the  drcum- 
staooes,  Vm.  Harringtrai  was  not  under  a  legal 
obUgatfon  to  support  her  child,  then  no  relief 
was  furnished  her;  and,  although  a  married 
woman,  she  acquired  a  settlement  in  the  defend- 
ant city  by  her  residence  of  five  yeMS  therein. 

By  me  common  kiw,  as  it  exists  in  Massachu- 
Belts,  Uie  father  is  bound  to  support  his  minor 
children,  and  this  even  if  he  deserts  them.  Den- 
nit  T.  Ciark,  2  Cush.  847. 

Where  the  wife  leaves  the  husband,  having 
proper  cause  to  do  so,  taking  her  infant  child 
with  her,  she  carries  with  her  his  credit,  so  as 
to  make  Mm  responsible  for  the  board  and  ne- 
cessary expenses  of  both.  Reyiwldt  v.Sweltser, 
15  Gray,  78;  Brow  v.  Brightman.  136  Mass.  187. 

Thelegal  obligation  wbidi  the  father  is  under 
to  support  the  minor  child  is  ustully  assigned  as 
the  reason  why  he  is  entitled  to  recover  its  wages 
when  it  has  profitable  employment.  Upon 
the  death  of  the  father,  the  mother  is  bound  to 
support  the  children,  and  is  herself  then  entitled 
to  toeirwages  and  tiie  custody  of  them.  Mght- 
ingaU  v.  mthington,  15  Mass.  273;  Dcdham  v. 
A'atick,  19  Mass.  135;  Clapp  v.  Green,  10  Met. 
4S». 

As  the  personal  property  of  the  wife  passed 
to  the  busoand  upon  her  marriage,  at  common 
law,  she  was  necessarily  deprived  of  this  means 
of  supporting  her  children,  and  alt  legal  duties 
growmg  out  of  the  marriage  were  imposed  upon 
him.  Even  where  the  wife  possessed  separate 
property,  it  has  been  held,  independeutly  of 
statute  obligation,  that  she  Is  not  compelled  to 
supportthe  children  of  the  marriage.  Thus  it  is 
saidby  Lord  Cottenham , in  Hodqmt v.  Bodgent, 
4  Clark  &  F.  828.  374,  "The  children  may  want 
even  the  necessaries  of  life;  they  may  want  the 
means  of  proper  education;  the  law  does  not 
throw  on  the  mother  the  duty,  the  legal  obliga- 
tion (the  moral  obligation  we  hare  nothing  to 
do  with  here)  of  maintaining,  educating,  orpro- 
Tidtog  for  the  children." 

Pub.  Stat.  chap.  84,  §  6,  is  relied  on  as  estab- 
lishing that  the  mother,  equally  with  the  father, 
is  under  a  legal  obligation  to  support  their 
children.  This  section  enacts  that  the  kindred 
of  poor  persons '  'in  the  line  or  degree  of  father, 
grandfather,  mother,  or  grandmother,  children 
or  grandchildren  by  consanguinity,  living  in 
this  State  and  of  sufficient  ability,  shall  be 
bound  to  support  such  paupers  in  proportion  to 
their  respective  ability."  It  was  founded  on 
Stat.  1798,  cbap.  69,  §  8,  which  itself  was  based 
upon  48  Eliz.  cbap.  2,  S,  7,  which  had  been  con- 
strued as  not  applying  to  femes  covert.  Styles, 
383.  Apart  from  the  principle  that  the  ad- 
judged construction  of  the  terms  Qf  a  statute 
must  be  deemed  to  be  enacted,  as  well  as  the 
terms  Ui£HDDselTeB,wben  an  Act  which  has  been 
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passed  by  the  Legislature  of  one  State  or 
country  is  afterwaras  adopted  by  another,  such 
appears  to  us  its  true  constnicnon.  Comman- 
leealiA  v.  Hartnett,  8  Gray,  450, 451. 

As  remarked  by  Manisty,  J.,  in  Ooteman'w, 
<heraeer$  of  Birmingham,  L.  R.  6  Q.  B.  Div. 
615,  whore  the  case  in  Styles  is  afnrmed.  the 
words  mother  and  grandmother  "most  be  read 
as  if  the  description  were  mother  and  grand- 
mother not  bem^  under  coverture."  R  may 
be,  that,  considenng  the  larger  liberties  and 
rights  now  given  to  married  women,  Uiese  re- 
sponsibilities and  legal  duties  should  be  en- 
larged also.  This  is  a  matter  for  leg^dation. 
If  Qie  statute  is  properly  construed.  In  view  of 
the  drcumstanfxs  which  existed  when  H  was 
passed,  such  :judidal  construction  shoold  BtSI 
prevaiL 

Nor,  if  we  assume  that  the  husband  entirely 
abandoned  the  wife  during  the  five  years'  resi- 
dence, which  Is  l^e  aqiect  of  the  case  most 
fovorable  to  the  defendant,  waa  the  leeml  do^ 
of  supporting  the  child  imposed  upon  me  wife. 
That  still  remained  upon  the  husband,  and  he 
could  not  extricate  himself  from  it  by  abandon- 
ing his  family,  or  so  conducting  himself  that 
his  means  oi  performing  it  were  nece^uily 
curtailed  during  his  lawful  imprisonment. 
Those  who  furnished  support  to  his  cbihtaoi 
had  a  lawful  claim  against  him  fw  the  expenset. 
It  was  not  intended  that  the  &tber  and  m^bv 
should  be  jointly  responsible;  she  becomes  so 
only  when  he  has  ceased  to  be  so.  MThile  the 
mother  would  have  greater  ri^ts  over  the 
child  when  she  and  it  nad  been  atnndtmed  by 
the  father,  and  while  he  might  not  be  allowed 
to  interfere  with  any  reasonable  contract  made 
by  her  for  the  muture  or  the  employment  <rf 
the  child,  this  would  be  upcm  the  ground  that 
he  had  authorized  such  contracts  by  hia  relin- 
quishment of  control  over  it,  and  not  because 
he  was  no  longer  liable  for  its  support.  WodeR 
v.  CoggethaU,  2  Met  89;  Dumain  v.  Gwynite. 
10  Allen,  370. 

No  facte  here  exist  such  as  are  found  in  Brew 
v.  Brightman,  ISSAIaas.  187,  where  thecareaad 
custody  of  the  child  having  been  given  to  the 
mother  by  a  decree  of  this  court,  Tt  was  hdd 
that  the  father  was  not  liable  for  its  support 
No  contract  could  be  implied  against  the  hus- 
band, as  he  had  ceased  to  tiaveany  control  over 
the  child  or  any  right  to  make  any  provisifHi 
for  it,  except  with  the  mother's  consent.  The 
only  remedy  to  obtain  such  provision  for  the 
child  as  the  father  might  be  able  to  furnish 
would  be  under  the  decree.  In  the  case  at  bu, 
the  husband  bad  the  full  right  to  resume  his  con- 
trol over  the  child,  unless  some  order  of  court 
should  have  intervened, — to  make  provision  lot 
it  in  his  own  way, — and  it  was  his  duty  to  have 
done  so  in  a  proper  manner.  This  dnty,  in- 
cumbent on  him,  was  not  devolved  on  his 
wife  by  his  crime  or  nc^gleot.  She  was  not  un- 
der a  legal  obligation  to  support  the  child,  and 
the  assistance  aaorded  her  In  doing  so  was  not 
relief  extended  to  her  as  a  pauper.  The  wife 
having  acquired  a  settlement  in  Boston,  and 
the  husband  having  none  in  the  Common- 
wealth, the  child  foUows,  and  takes  the  Mttle- 
ment  thus  acquired  by  ite  mother.  Pub.  Stat, 
chap.  88,  §  1,  cl.  3.  The  plaintiff  is  thaefoce 
entitled  to  recover. 
Judgment  far  plaintiff. 
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0«orge  C.  ABBOTT 

V. 

Inhabitants  of  COTTAQE  CITT. 

1.  Open  sqnares  in  towns  are  as  much 
within  tne  principles  of  dedication  to 
public  use  as  are  highways-  the  law 
remains  as  at  common  law  in  respect 
to  public  squares  and  other  subjects  of 
dedication,  while  the  State  statute  only 
applies  to  certain  classes  of  ways. 

3.  If  there  has  been  a  dedication  of  the 
park  by  the  owner,  an  acceptance  by 
the  express  ^ote  of  the  town  is  not 
necossary  as  in  the  case  of  hif^hways; 
as  acceptance  imposes  on  the  town  the 
burden  of  keeping  highways  in  repair, 
while  no  such  burden  exists  In  relation 
to  parks. 

8.  No  particular  lenath  of  time  is  neces* 
sary  to  make  a  dedication  binding*. 

If  land  is  dedicated  tothepubliciuefor 
the  purposes  of  a  park,  that  fact  is  ad- 
missible to  affect  the  amount  of  dam- 
mgem  to  be  allowed  for  a  new  use  of  the 

surface,  and  evidence  to  that  effect 
should  have  been  submitted  to  the  jury. 

4.  As  to  the  deduction  of  special  bene- 
fits on  an  assessment  ior  local  im- 

firovements.  a  benefit  is  not  prevented 
rem  being  special,  by  the  fact  that  the 
estates  on  the  opposite  aide  of  the  way 
are  benefited  in  like  manner;  bat  it 
would  be  otherwise  if  the  benefit  was 
common  to  all  lands  in  the  vicinity. 
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ON  respondents'  exceptions.  Sustained. 
Petition  brought  under  Uie  statute  to  recover 
damages  for  the  laying  out  of  a  way  called 
Ocean  Avenue,  over  the  petitioner's  land.  At 
the  trial  in  the  superior  court  before  Rockwell, 
J.,  it  appeared  that  the  premises  claimed  to  have 
been  injured  consisted  of  a  tract  of  land  of  some 
6  or  7  acres  in  that  part  of  Cottage  City  called 
Oak  BlufFs:  it  appt^red  that  a  way  tiad  been 
laid  out  and  accepted,  bordering  upon  one  side 
of  this  land,  and  taking  therefrom  a  strip  some 
80  feet  in  iridth  alwig  the  entire  length  of  one 
aide;  that  the  petitioner  claimed  title  to  the  land 
by  virtue  of  a  deed  from  Oak  Bluffs  Land 
Wharf  Company,  duly  executed  and  delivered. 

The  respondents  offered  to  show  that  the 
premises  were,  from  16  to  19  years  ago,  dedi- 
cated at  common  law  by  the  owner,  to  the  pub- 
lic, as  and  for  a  public  square  or  park  named 
OoBanPark;  that  such  dedication  was  accepted, 
but  not  under  any  statute  or  by  vote  of  any 
town;  and  that  public  use  thereof  for  all  pur- 
poses of  a  public  park  has  continued  down  to 
the  present  time.  The  court  ruled  that  no  such 
dedication  was  possible  in  Massachusetts,  and 
excluded  all  evidence  tending  to  prove  the  same, 
and  the  respondent  enxpted. 

The  act  complained  of  was  a  widening  of 
Ocean  Avenue,  by  which  widening  a  strip  of 
land  80  by  1,200  feet  along  the  &ontof  peti- 
tioner's land  was  taken.  Lots  in  that  vicinity  are 
about  35  by  65  feet,  and  many  on  the  opposite 
side  of  Ocean  Avenue  are  already  built  on.  The 
respondent  offered  expert  testimony,  suhjectto 
Z  Uass. 


the  petitioner's  objection,  tendii^  to  show  that 
making  the  street  broader  by  80  »et,  thus  mak- 
ing it  TOO  feet  instead  of  70  feet  wide,  made  the 
lots  more  valuable  for  building  purposes.  As 
to  whether  the  widening  of  80  feet  affected  the 
petitioner's  remaining  land  favorably  or  not,  the 
evidence  was  conflictmg.  It  further  appeared 
that  the  street  was  widened  under  the  provi- 
sions of  Pub.  Stat.  chap.  40,  and  not  under  the 
pTovidons  of  law  relating  to  and  authorizing 
the  assessment  of  betterments. 

The  respondent  asked  the  court  to  instruct 
the  jury  as  follows:  "All  the  special  benefits  re- 
ceived by  the  petitioner's  land  in  consequence 
of  the  layout,  are  to  be  deducted  in  estimating 
the  damages, — even  though  manv  other  estates 
may  havereceivedsimtlarspecialbenefits.  The 
special  benefits  accruing  to  the  petitioner's  land, 
if  any,  are  no  less  special  because  all  the  other 
lots  in  the  line  of  the  layout  are  similarly  spe- 
cially benefited." 

The  court  declined  to  instruct  as  rec|uested, 
but  did  instruct  the  iuty  that  if  the  laymg  out 
of  the  highway  has  left  the  petitioner's  estate 
more  valuable  in  the  maiket  uun  it  was  btiTore 
the  laying  out,  and  this  benefit  is  one  which  is 
not  common  to  the  petitioner  and  others  on  and 
in  the  vicinity  of  said  way,  but  is  peculiar  to 
the  petitioners  estate,  such  benefit  is  to  be  set 
off  against  any  damages  sustained  the  peti- 
tioner. The  JuiT  returned  a  verdict  m  tite  sum 
of  $3,645,  and  ue  respoudenta  alleged  excep- 
tions. 

Me$»rt.  T.  M.  Stetson  and  H.  K.  KbowI- 

ton,  for  respondents: 

Throughout  the  Commonwealth  are  open 
places  that  have  been  emploved  by  the  public 
for  all  appropriate  uses,  and  long  ago  devoted 
by  the  liberality  of  public-spirit^  citizens,  and 
even  by  the  ancient  proprietaries,  to  the  public. 
They  are  differently  styled  commons,  squares, 
parks,  landing  places,  market  places,  etc.  No 
written  title  to  them  can  be  found. 

Statutes  have  made  provisions  about  these 
places.  In  1857, chap.  115;  1875,chap.  168(this 
Act,  Pub.  Stat.  chap.  54,  §  18,  seems  to  apply  in 
terms  to  dedications  and  also  to  twenty-year 

Srescriptions);  1877,  chap.  328,  Pub.  Stat.  p. 
S7,  §  161. 

As  the  public  needs  have  recentiy  become 
obvious,  special  acts  for  condemnation  of -pub- 
lic parks  have  been  passed:  1878,  for  >Worces- 
ter;  1874,  for  Somerville;  1881,  for  Marblehead; 
1883,  for  Quincy,  Abington  and  Newton. 

Stat.  1882,  chap.  154. 

In  Massachusetts  the  common-law  princi- 
ple of  dedication  to  the  public  has  been  recog- 
nized. It  is  a  metbod  of  granting  something, 
no  matter  what,  to  the  public. 

Bobba  V.  Lou>ell,  19  Pick.  407. 

A  highway  may  be  by  dedication. 

Valentine  v,  Boaton,  22  Pick.  80. 

The  doctrine  of  declaration  "  has  been  fully 
adopted"  as  law  in  this  State. 

OommonteecUthv.  /'V«A,8Met.24S. 

We  cannot  tell  why  the  presidii^  judge  ruled 
that  commons,  parks,  etc.,  were  not  dedicable, 
while  admitting  that  ways  could  be  dedicated 
to  the  public  at  common  law. 

12  Wheat.  582  (36  U.  8.  bk.  6,  L.  ed.  785). 

Indeed,  we  think  the  courts  will  and  do  hold 
that  anything  may  be  given  to  the  public  which 
may  presnmably  he  for  its  welfare. 
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"It  la  DOW  deflnitiTely  settled  that  a  way  may 
be  established  by  dedi^tionof  theownerof  the 
soil  witti  the  assent  of  tiKwe  who  are  Interested 
In  the  way;  and  this  Is  true  not  only  of  a 
hiriiway,  but  of  a  town  way  or  private  way." 

Larned  v.  Lamed,  11  Met.  43S. 

The  Act  of  1846,  chap.  208,  applied  to  cer- 
tain  ways  and  to  ootbing  else,  and  left  thecom- 
nioD  law  as  It  stood  in  regard  to  dedications  at 
squares,  parks,  etc. 

CommonteetUth  v.  HoUMon,  107  Mass.  388; 
Washb.  Easem.  4th  ed.  ISO. 

As  to  public  footways,  the  common-law  meth- 
od of  dedication  was  neld  to  continue  Btill. 

T^ler  V.  Sturdy,  108  Mass.  196;  BobbiY.  Loio- 
eU,  mpra;  Commonteealth  v.  Old  Colony  d  F.  R. 
M.  B.  Co.  14  Oiay.  94. 

If  a  way  is  by  record  established,  the  right 
of  the  public  b  not  impaired  to  acquire  or 
prove  an  addition  to  its  width  by  dedication. 

Oommonieealtk  v.  PetieUr,  110  M^.  62; 
MeKenna  v.  Botton,  181  Mass.  148;  Common- 
wealth  V.  Coupe,  128  Mass.  65. 

Six  cases  were  cited  against  us  at  the  trial, 
-viz.:  Light  t.  Ooddard,  11  Allen,  5;  Botton 
Water  P.  Go.  v.  Boaton,  127  Mass.  877;  GooUibre 
V.  J)exter,  139  Mass.  167;  WiUianu  v.  BMton  W. 
P.  Co.  184 Mass.  406;  B^an  v.  Boston  Oat  Light 
€o.  187  Jfass.  37;  Atty-Qen.  v.  "Whitnty,  137 
Mass.  460.  All  of  these  cases,  except  the  last, 
were  not  public  dedication  cases  at  ul,  and  cod- 
sequently  do  not  affect  us.  The  last  we  con- 
sider to  be  in  our  favor. 

It  may  be  proper  to  show  that  no  twenty- 
years'  period  of  user  is  requisite  to  vidid  dedi- 
cation, nor  the  "vote  of  any  town," — as  we  are 
asserting  a  dedication  at  common  law.  Nospe- 
citlc  length  of  time  is  neoessair. 

Oommonweaith  v.  Coupe;  Hobbe  v.  Loteett; 
Commonwealth  v.  ,^V*fc,  and  Ijimed  v.  Lamed, 
Mtpra;  Hayden  v.  Stone,  113  Mass.  349;  Cincin- 
nati V.  White,  6  Pet,  481  (81 U.  S.  bk.  8,  L.  ed. 
■453);  Washb.  Easem.  &  S.  4th.  ed.  189,  140; 
Ahibott  V.  MiUt,  8  Vt.  531 ;  State  v.  CaUin.  8  Vt. 
980;  Hunter  v.  Trv%tee$,  6  Hill,  411;  Talmadge 
V.  East  R.  Bank,  26  N.  T.  108;  Ooaunonwealth 
T.  Taunton,  16  Gray,  380. 

No  case  in  Massachusetts,  nor,  so  far  as  we 
find,  elsewhere,  makes  (irrespective  of  Act  1846) 
a  "town  vote"  a  requirement  in  the  acceptance 
of  a  dedicated  highway.  It  has  been  held  that 
to  prescribe  for  a  town  way,  the  town  must  show 
some  corporate  acts;  but  not  so  for  a  public, 
not  a  town,  landing  place. 

Goolidge  v.  Learned,  8  Pick.  511;  Pub.  Stat, 
chap.  54,  §§  1,  8. 

The  idea  of  estoppel  enters  into  the  theory  of 
a  dedication,  so  far  that  a  party  who  has  made 
a  gift  which  has  been  acted  upon,  and  In  con- 
sequence of  which  ^tuatioos  have  been  changed, 
shall  not  be  beard  to  revoke  it 

Cineinnati  v.  White,  6  Pet.  431  (81  U.  8.  bk. 
8,  L.  ed.  451);  Alves  v.  HeiuUrium,  16  B.  Mon. 
181;  Roioan  v.  Portland,  8B.  Mon.  233;  Knight 
V.  Beaton,  28  Vt.  480;  Abbott  v.  Milla,  8  Vt. 
635:  Hunter  v.  TntOeea,  6  Hill,  411. 

Title  by  dedication  of  squares,  etc.,  "may 
now  be  deemed  a  settled  doctrine  at  common 
law  in  this  countrp." 

Washb.  183;   Cincinnati  v.  White,  tupra; 
New  Orleans  v.  United  States,  10  Pet.  662-713 
(86  U.  S.bk.  9.  L.ed.  578-593);  iWww  v.  Milla, 
8  Vt  378;  Knight  v.  Htaton,  23  Vt.  488. 
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No  conveyance,  even  with  warranty,  affects 
a  dedication  once  mada 
Waahb.  129.   See  McConnM  v.  Lecangton. 

13  Wheat  683;  State  v.  Trask,  6  Vt.  355;  Ab- 
bott V.  Millt,  8  Vt  521;  Washb.  153, 154. 

This  question  of  dedication  was  a  material 
one  and  went  to  quantum  of  damages. 

Remarks  of  Ch.  J.  Shaw  in  H'ellington  v.  Pe- 
titiim*r$,  16  Pick.  09-101;  ValentiTU!  v.  Bo§ton. 
33  Pick.  76;  Sseton  v.  North  Bridgewater,  116 
Mass.  300;  Pierce  v.  Drew,  IM  lCasa.80:  Chaae 
V.  Sutton  Mfg.  Co.  4  Cush.  163;  fiMfon  t.  flf^ 
ardson,  18  Allen,  146,  160. 

This  petitioner  has  no  equity  to  say  the  in- 
tended use  has  been  changed.  He  was  not  the 
dedicator.  If  the  original  dedication  had  even 
been  in  the  form  of  a  conditional  deed,  tbe 
right  of  wXxy  and  enjoyment  fen*  coniMiion 
broken  could  never  be  assigned  to  him. 

7Va*fev.  meeler,T  MXea.nhGuOdv.  Rich- 
ards, 16  Gray,  817;  Bubbard  v.  Bubbard.  97 
Mass.  191:  Tliompstm  v.  Bright,  1  Cush.  439; 
Riee  v.  Boston  tSe  W.  R.  R.  12  Allen,  148. 

No  condition,  right  of  re-entry,  or  right  to 
complain,  in  any  form,  of  a  cliange  of  aae  or 
breach  of  condition,  can  be  created  wttfaout 
very  definite  words. 

Barker  v.  Barrows.  188  Mass.  580;  Baumon 
V.  Uxbridge  School  Di'st.  7  Allen,  135;  Sohta- 
V.  Trinity  Church,  109  Mass.  1,  19;  Packard  r. 
Ames,  16  Gray,  837;  Episcopal  Oity  Mimian  v. 
Apple  ton,  117  Mass.  836;  Chapin  v.  Harris,  8 
Allen,  696. 

The  ruling  of  the  presiding  Judge  upcm  tbe 
question  of  set-off  beneflts  to  tbe  peutitRia's 
land,  wholly  failed  to  make  clear  to  tbe  jury 
tbe  distinctfoD  between  general  and  specia]  ben- 
efits. The  multiplying  of  special  benefits  does 
not  change  their  character.  They  donotthoe- 
by  become  general  benefits. 

Cross  V.  Piymouih,  126  Mass.  597;  Hitboume 
V.  Suffolk,  120  Mass.  808;  AlUny.  Charle^owh, 
109  Mass.  248. 

The  refusal  to  give  our  instructions  might 
fairly  be  interpreted  by  the  Jury  as  meaning 
that  if  they  found  the  land  on  the  other  side  <» 
the  street  benefited  in  a  similar  manner  to  ours, 
then  such  benefits  could  not  be  set  off. 

Mr.  L.  W.  Howea*  for  petitioner: 

Under  Pub.  Stat  chap.  49,  g  16,  aa  faaabeen 
so  often  held  by  the  court,  tbe  only  benefit  that 
can  be  set  off  against  the  petitioner's  damages, 
is  some  direct,  special,  or  peculiar  benefit  to.tbe 
rest  of  the  petitioner's  land,  which  is  not  com- 
mon to  tbe  other  estates  on  the  same  street  (bom 
which  the  widening  was  not  taken),  or  in  tiie 
same  neighborbood  or  vicini^. 

Meachamv.  Fitehburg  R.  B.  Cb.  4  Cush.  393; 
dmwv.  Countyof  Plymouth,  125Mass.  557;i^ria 
V.  Qmnty  of  Hampden,  120  Mass.  395;  Upton 
v.  South  Reading  Branch  R.  R.  Go.  8  Cuah.  600. 

To  constitute  such  a  benefit  as  should  be  set 
off  in  reduction  of  the  petitioner's  damages,  it 
must  be  some  benefit  or  increased  value  which 
his  other  land  adjoining  the  street  has  received, 
which  makes  it  better  adapted  to  and  more 
valuable  for  some  specific  purpose,  than  the 
other  estates  on  tbe  same  street  where  the  land 
has  not  been  taken. 

Whitman  v.  Boston  db  M.  R.  R.  Go.  7  Altai, 
338,  826,  327. 

The  court  below  was  not  bound  to  give  tbe 
rulings  requested  in  the  language  leqwted. 
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Sandall  v.  CAate,  188  Mass.  210;  Oro$a  v. 
P^mouth,  126  Mass.  660. 

TowDs  and  cities  have  do  powers  except  what 
are  conferred  by  statute;  and  not  until  the  Stat- 
ute of  1882,  chap.  164,  had  they  any  power  to 
squire  public  mrks  or  to  accept  them  as  such. 

Atty-Gm.  v.  WMtneif,  137  Mass.  469.  460. 

Of  course  do  money  could  be  raised,  or  ap- 
propriated or  expended  upon  any  public  park, 
prior  to  said  Statute  of  1882. 

Since  the  Statute  of  1846,  chap.  308.  public 
ways  wea  could  not  be  established  by  dedi- 
cation. 

dfone  V.  atoeker.  1  Alien,  160, 154;  Att^Oen. 
V.  Whitn^,  187  Mass.  459. 

To  constitute  dedication,  there  must  be  a  gift 
-or  surrender  by  the  owner,  and  an  acceptance 
by  the  public;  and  the  public  can  only  act 
tbrough  some  properly  authorized  officer  of  a 


State  T.  Bradbury,  40  Me.  164;  Wibb$v.  Low- 
.ell,  19  Pick,  406. 

There  never  has  been  in  this  State  any  such 
thing  as  dedication  of  a  public  square  or  park 
to  the  public;  hence  the  evidence  ofl^ied  by  the 
respondent  was  properly  excluded. 

Attjf-Qm.  T.  WMtnes,  187  Mass.  458, 460. 
To  constitute  accepteoce  at  common  law  by 
user,  it  must  be  for  a  period  of  not  less  than 
twenty  years,  in  this  State. 

Hoibt  r.  LotoeU.  19  Pick.  418;  State  t.  Brad- 
^ur^,  40  Me.  164;  VaienUner.  Bnton,  SStFUik. 
«1. 

Holmes,  J.,  delivered  the  opinion  of  the 
■court: 

This  was  a  petition  to  recover  damages  for 
the  laying  out  of  a  way  over  the  land  of  the 
petitioner.  The  first  exception  before  ua  is 
to  the  exclusion  of  evidence  that,  from  fifteen 
to  nineteen  years  ago,  the  premises  were  dedi- 
cated to  the  public  as  a  public  square;  that  the 
dedication  was  then  accepted  by  the  public, 
but  not  under  any  statute  or  by  vote  of  any 
town;  and  that  public  use  of  the  premises  as  a 
park  has  continued  down  to  the  present  time. 
The  court  ruled  that  no  such  dedication  is  pos- 
sible in  Masaacbusetts. 

We  are  of  omnion  that  this  ruling  cannot 
be  sustained.  The  principle  of  dedication,  al- 
though of  ambiguous  origin,  has  been  recog- 
nized in  this  State  as  in  force  here  before  Stat. 
1846,  chap.  203  (Pub.  Stat.  chap.  49,  %  94),  and 
as  still  in  force  in  coses  not  within  the  terni8i>f 
that  statute.  7)/ler  v.  Sturdy,  108  Masa  196; 
Hobbt  V.  LoweU,  19  Pick.  405. 

Notwithstanding  the  able  [opinion  in  Pear- 
.sail  V.  20  Wend.  Ill;  8.  C.  23  Wend.  425, 
ao  far  as  that  tends  the  other  way.  It  is  now 
generally  admitted  that  open  squares  in  towns 
are  as  much  within  the  principle  referred  to  as 
highways,  and  it  has  been  held  in  numerous 
-decisions  that  such  squares  may  be  dedicated 
to  public  uses.  CammonweoUth  v.  Fitk,  8  Met. 
288,  248;  Cincinnati  v.  White,  6  Pet.  481  (31 
U.  S.  bk.  8.  L.  ed.  451);  New  Orleant  v.  U.  S.  10 
Pet.  662,  713  «5  U.  6.  bk.  9,  L.  ed.  578,  598); 
Waiertoton  v.  OffUien,  4  Paige,  610;  Oady  t.  Oor- 
Ver.  19  N.  Y.  256.  261;  ASbott  v.  Mitta.  8  Vt. 
621,  526;  Commonwealth  v.  Ru^,  14  Pa.  186; 
Rowan  v.  Portland,  8  B.  Mon.  282,  348;  Metho- 
■diet  Epiteopal  Church  v.  Bobokcn,  4Vroom.  18; 
£.  a  4  C.  E.  Oreen,  866;  Ba^ne  v.  thrd,  H 
it  Mass. 


N.  J.  L.  292;  PnnceviUe  v.  Auten,  Tfm.  835; 
Oreoan  r.  Hayward,  4  Fed.  Rep.  161;  8  Kent, 
Com.  460,  451. 

The  Massachusetts  statute  only  applies  to 
certain  classes  ofway8(?V^  Sturdy,  mtpra); 
and  1^  see  no  reason  to  doubt  the  sug^don 
of  Mr.  Washburn  that  "the  law  remains,  it 
would  seem,  as  at  common  law  in  respect  to 
t>ublic  squares  and  other  subjects  of  dedica- 
tion," expedally  Id  view  of  the  fact  that  our 
statutes  more  than  once  have  reoognized  the  ex- 
istence of  "pa^  dedicated  to  the  use  of  Qie 
public."  Btat.  1876,  chap.  163,  ^  1;  Slat.  1877, 
chap.  223,  g  1;  Pub.  Stat.  chap.  64,  g$  13,  16; 
Washb.  Easem.  &  S.  150.  See  also  Pub.  Stat, 
chap.  116,  §  36,  chap.  27,      12,  50;  Id.  ^  9. 

Of  course,  a  case  could  be  imagined  in  which 
the  square  would  have  to  be  regarded  as  only 
a  part  of  the  highway.  But  we  do  not  imder- 
Bland  that  there  is  any  doubt  that  this  is  a  park 
or  square,  properly  so  called.  And  it  would 
hardly  be  contended  that  such  parks  and 
squares  are  within  Stat.  1846.  Oliver  y.  Woreei- 
ter,  102  Mass.  489,  495;  CUM-k  v.  Waitham,  128 
Mass.  567;  VeaU  v.  Boaton.  185  Mass.  187, 189. 

If  there  has  been  a  dedication  by  Ae  owners. 
It  is  plain  tliat  acceptance  by  express  vote  of 
the  town  in  wfalcb  Uie  pu-k  lies  is  not  neces- 
sary. But  it  is  perhaps  fair  to  assume  that  the 
deKndant's  offer  of  proof  did  not  embrace  any 
act  on  the  part  of  the  town,  or  of  its  officers,  in- 
dicating an  acceptance  bv  it.  In  the  case  of 
highways  there  la  no  doubt  that  an  acceptance 
by  the  town  must  be  proved.  Nor  has  any  dis- 
tinction been  taken  between  what  was  neces- 
sary to  make  the  town  liable  for  a  d^ect,  and 
what  was  sufficient  to  deprive  the  owner  of 
his  rights.  Bowort  v.  Suffolk  Mfg.  Go.  4  Cush. 
383,  840;  Morte  v.  Stoek^r,  1  Allen,  160,  168; 
Durgin  v.  Low^,  8  Allen.  398,  400;  Haydm 
V.  Stone,  112  Mass.'  346,  851;  HoMten  Land  Off. 
y.  Hoboken,  86  N.  J.  540,  645. 

But  the  requirement  of  such  an  acceptance, 
in  this  State  at  least,  always  has  been  put  on 
the  ground  ihat  the  town  was  bound  to  repair 
the  oighway  when  established,  and  that  it 
ought  not  to  he  subjected  to  that  burden  with- 
out its  consent.   Sowers  t.  Suffolk  Mfg.  Oo. 


aupra. 

There  is  no  such  burden  in  the  case  of  a 
public  park.  (Xioer  v.  Woreetter,  Clark  v.  Wal- 
<Aaf»,  and  Veale  t,  BoUon,  aupra. 

As  iSie  use  Is  in  the  public  at  large,  it  ia  bard 
to  see  how  an  acceptance  by  the  town  can  be 
declared  necessary,  except  upon  grounds  which 
are  hardly  definite  enough  for  iudicial  decision, 
however  they  might  be  regarded  by  the  Legis- 
lature. The  principle  laM  down  in  King  v. 
Oeahe,  6  Bam.  &  Ad.  469.  that  the  refusal  of 
a  parish  to  adopt  away  does  not  necessarily 
prevent  its  being  public,  although  departed 
from  in  the  case  of  ways,  is  law  here  where  no 
special  reason  is  shown  for  requiring  the  town's 
assent. 

It  will  be  understood  that  we  are  not  consid- 
ering the  effect  of  an  acceptance  by  the  town 
as  completing  a  dedication,  or  as  affording  evi- 
dence UMt  it  was  complete,  but  only  whether 
such  an  acceptance  is  necessary  to  complete  It 

The  necessity  of  acceptance,  in  any  form,  of 
a  gift  to  public  uses,  has  been  a  little  over  in- 
sisted upon,  perhaps,  from  adeslre  to  bring  the 
doctrine  of  dedicaoon  within  some  more  gen- 
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eral  principle  of  law.  But,  apart  from  the  con- 
Biderationa  specially  applicaUe  to  highways 
which  have  been  mentioned,  it  has  been  admit- 
ted that  the  so-called  acceptance  which  is 
deemed  necessary  may  be  indicated  by  com- 
mon user.  Holdane  v.  Cold  Spring,  21 J^.  Y. 
474.  See  Lamed  v.  Lamed,  11  Met.  421  (be- 
fore Stat.  1846);  Hayden  v.  Stone,  supra;  Qreen 
T.  OhOma.  34  Hck.  71, 80. 

We  think  It  better  put,  notwithstanding  the 
obserrotions  in  8taU  v.  Atherton,  16  N.  H.  208, 
310, — acceptance  will  be  presumed  if  the  gift 
is  benellcial,  and  user  is  evidence  that  it  is 
beDeflcial.  Outkrie  v.  New  Haren,  81  Conn. 
808,  821;  Hall  v.  Meriden,  48  Conn.  416.  481. 

The  English  law  seems  to  be  that  a  gift  to 
and  use  by  the  public  completes  the  dedication. 
The  cases  do  not  speak  of  acceptance  in  terms, 
so  far  as  we  have  noticed,  aegina  v.  Petrie, 
4  EI.  &  Bl.  787,  748;  Healey  v.  Batley,  L.  R. 
19  Eq.  375,  892;  The  (iueeny.  Bradfield,  L.  R. 
9  Q.  B.  552;  Vernon  v.  Ve»try  of  8t.  Jamet, 
L.  R.  16,  Ch.  Div.  449;  Cincinnati  v.  WhiU, 
6  Pet  431,  440  (87  U.  S.  bk.  8,  L.  ed.  453, 457). 

It  is  held  in  some  Bt^es  tiiat  no  acceptance 
is  necesBary  in  order  to  vest  the  right  in  the 

Jublic.  Methodiat  Bpiteopal  CAukA  v.  HeMcm, 
Yroom,  18,  21;  IIobokmLandOo.  v.  Oibeken, 
86  N.  J.  L.  640.  646. 

We  have  not  considered  whether  Stat.  1882, 
chap.  154,  should  be  taken  to  put  an  end  to 
common-law  dedication  of  parks  after  its  pas- 
sage, because  the  evidence  might  have  war- 
ranted a  finding  that  the  dedication  was  com- 
plete before  the  passa^  of  that  Act.  It  is  fa- 
miliar law  that  no  particular  length  of  time  is  ne- 
cessary to  make  a  dedication  bindine.  If  the 
petitioner's  land  was  dedicated  to  the  public 
for  the  purposes  of  a  park,  the  fact  was  admis- 
Bible  to  afifect  the  amount  of  damages  to  be 
aUowed  for  the  new  use  of  the  surface.  With- 
out citing  more  of  the  inntunerable  cases  to  be 
found  in  the  books,  or  laying  down  any  propo- 
dtion  broader  than  is  necessary  for  our  decis- 
ion, we  are  of  opinion  that  the  evidence  offered 
should  have  been  submitted  to  the  jury. 

The  ruling  of  the  court  as  to  the  dedication 
of  special  benefits  may  have  been  correct  enough 
as  far  as  it  went,  but  it  did  not  embrace  iSie 
proposition  embodied  in  the  defendant's  re- 
quest, that  a  benefit  is  not  prevented  from  be- 
ing special  by  the  fact  that  the  estates  on  the 
opposite  side  of  the  way  are  benefited  in  like 
manner.  This  is  settled  law,  and  the  ju^ 
should  have  been  instructed  accordingly.  Hu- 
bourne  v.  Suffolk,  120  Mass.  898;  AUen  v. 
OAarlettmm,  109  Mass.  348. 

It  would  be  otherwise  if  the  benefit  was 
common  to  all  lands  in  the  virini^.  Par^Y. 
Hampden,  130  Mass.  886;  Oro»  t.  FtytMuth, 
125  Mass.  557. 
BeeepthnM  auatained. 


COMMOKWEALTH  of  Massachusetts 
0. 

Charles  W.  LOCKHARDT. 

Stat.  1884.  chap.  310,  ^  4,  is  not  complied 
with,  in  a  prosecation  for  ha,viii£f  tn 
possession  a.dult«rated  milk  with  in- 
tent to  wll  the  Bame,  when  the  court 
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submits  to  the  jury  whether  the  mode- 
of  testing  the  quality  of  the  milk  taken 
for  inspection  was  a  fair  one,  places  the 
burden  on  the  government  to  show  that 
it  was,  and  says  that  if  the  milk  was- 
tampered  with  and  the  quality  at  the 
time  the  defendant  had  it  in  his  posBee- 
sion  with  intent  to  sell  could  not  be 
ascertained,  the  verdict  should  be  an 
acquittal.  The  defendant  is  entitled  to 
more  than  this.  If  the  «peeiB»  re* 
■erred  was  not  sealed,  if  it  had  heeamn 
added  to  or  tampered  with  that  cor- 
rect BAalysis  was  rendered  ImDooalble. 
he  has  been  deprived  of  the  aaA- 
guard  provided  for  him  by  the  la>w» 
where  the  evidence  relied  on  agsinst  him 
is  of  an  analyslsof  milk  which  had  been 
taken  trom  his  store  or  cart. 

iWddleaez — Plied  Febnuuy  IB,  IflBT  j 

ON  defendant's  exceptions.  Sustained, 
Complaint  under  Pub.  Stat.  chap.  57,  §5, 
for  having  in  his  posseBuon  sdultecated  niQk 
with  intent  to  sell  the  same.  At  the  trial  in  the 
superior  court  before  Thompson,  J.,  oneHe&ir 
M.  Hartshome  testified  thathewasieappointea 
inspector  of  milk  for  the  ci^  of  Maiden,  Feb- 
ruary 27,  1886;  that  on  April  29,  1886,  hetocA 
the  sample  upon  which  this  complaint  was 
founded ;  that  no  notice  of  his  appointment  bad 
been  published;  that  he  look  a  portion  of  the 
milk  and  analyzed  it,  and,  reserving  the  remain- 
der, put  it  into  a  botUe.  which  he  sealed  by  plac- 
ing a  small  seal  of  colorless  wax  on  the  top  of 
the  cork,which  seal  did  not  extend  over  the  top 
of  the  bottle,  nor  did  it  nutke  it  perfectly  air 
tight;  that  he  made  a  memorandum  mer^of 
his  analysis;  and  that  on  April  29, 1886,  he  de- 
livered said  bottle,  so  sealed,  to  one  Dr.  Darco- 
portfor  analysis;  and  that  since  that  time  he  bat 
not  had  the  same  in  his  custody. 

To  the  introduction  in  evidence  of  the  anal- 
ysis  and  result  thereof,  the  defendant  objected. 

The  evidence  of  the  chemist,  and  that  of  the 
expert  for  the  defense,  the  request  for  rulings, 
and  the  rulings  and  instructions  given  the  jury 
by  the  presidmg  judge,  so  far  as  they  are  nut* 
terial,  appear  in  the  ofmiion. 

The  jury  returned  a  verdict  of  guilty,  and 
defendant  alleged  exceptions. 

Mr.  H.  W.  B.  CoUon.  for  defendant: 
•This  case  differs  from  the  case  of  Commim- 
wealth  v.  Spear,  3  New  Eng.  Rep.  437,  in  the 
following:  In  this  case  it  appears  by  the  evi- 
dence that  Uie  defendant  has  been  completdj 
deprived  of  all  rights  and  protection  under  Acta 
1884,  chap,  310.  g  4;  no  portion  of  the  milk 
was  reserved  before  analysis,— therefore  the  in- 
spector did  not  comply  with  Acts  1884,  cbap. 
310,  %  4.  In  this  case  the  government  official 
has  not  in  any  one  particular  complied  with  the 
statute. 

Defendant  claims  that  he  is  entitled  to  the 
protection  of  chap.  S7,  1.  3.  The  sUtnte 
creates  a  new  ofFense.  It  creates  the  official 
upon  whom  shall  devolve  the  duty  of  searehing 
out  offenders.  It  prescribes  the  means  bdo 
methods  of  procedure,  the  means  by  which  evi- 
dence shall  be  procured,  and  the  manner  in 
which  it  shall  be  preserved  and  presented  ia 
court. 
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The  defendant  claims  that  the  provisioiis  of 
Acts  1884.  cb^.  810.  §  4,  miut  be  comoUed 
with;  that,  if  the  inspector  refused  to  delfrer 
the  sample  when  required  by  defendant  or 
bis  attorney,  the  government  would  be  estopped 
from  asking  a  conviction;  that  if  a  sample  were 
not  reserved  before  analynts,  no  copviction 
could  follow;  that  if  the  reserved  portion  were 
not  sealed,  conviction  could  not  follow. 

Defendant  claims  that  the  questions  as  to 
whether  or  not  a  sample  was  reaerred  and  prop- 
erly sealed  under  the  proTisions  of  this  Act,  are 
matters  of  law  for  the  court,  and  not  matters  of 
fact  for  the  jury. 

These  sections  are  all  imperative  nod  manda- 
tory. If  the^  have  any  meaning,  the  defeod- 
anl's  protection  and  a  chance  to  prove  his  in- 
nocence are  therelqr  intended  by  the  Legislature. 

See  Max.  Interp.  Stat.  888.  339,  340. 

A  statute  Is  imperative  where  the  public  are 
interested,  or  where  the  public  or  third  persons 
have  a  claim  dejure  that  the  act  sball  be  done, 
and  enabling  statutes  impliedly  prohibit  any 
other  than  the  statutory  mode  of  doing  the  act; 
and  the  intent  of  the  Legislature  should  entirety 
control  the  action  of  the  judiciary. 

Sedg.  Stat.  &  Const.  L.  818. 

In  general,  whenever  a  private  party  or  the 
public  claims  a  right  or  interest  under  such  a 
provision,  the  claim  constitutes  a  sort  of  elec- 
tion, which  makes  the  permissive  terms  imper- 
ative, and  they  shall  be  beld  to  be  so  even  wi^- 
out  the  claim;  and  where  the  Legislature  means 
to  impoae  a  poeitiTe  and  absolute  duty,  and  not 
merely  slve  discretionary  power,  the  statute  is 
imperaoVe. 

Bish.  Writ.  Law,  p.  112. 

Mt.  HarT«3r  N.  Sbepard,  Aut.Attff-Oen. 
for  the  Commonwealth: 

The  rulings  asked  for  by  the  defendant  were 
properly  refused,  or  fully  covered  by  the  in- 
structions of  the  court  to  the  jury,  which 
were  suffldently  favoiable  to  the  defendant. 
The  several  exceptions  should  be  oraruled. 

See  Qmmonicealth  v,  Bpear,  8  West.  Rep. 
487. 

D«vanS(  J,,  delivered  the  opinion  of  the 
court: 

In  Commonwealth  t.  Spear,  8  New  Eng.  Rep. 
427,  148  Maaa.  173,  it  was  contended  by  the  de- 
fendant, in  a  prosecution  similar  to  that  in  the 
case  at  bar,  that  in  order  that  any  analysis  of 
the  milk  taken  by  the  inspector  should  used 
in  evidence,  it  was  necessary  that  the  provision 
of  Stat.  1884.  chap.  810,  %  4,  should  have  been 
complied  with.  There  was  contradictory  evi- 
dence in  that  case  as  to  whether  the  sample  set 
aside  had  been  corked  and  sealed,  and  the  cred- 
ibility of  the  government  witness  on  this  point 
was  submitted  to  the  jury.  There  was  also  evi- 
dence that  a  few  drops  of  carbolic  acid  had 
been  added  to  the  Bample;and  it  was  submitted 
to  the  jury  as  a  question  of  fact  whether  this 
would  change  the  character  of  the  milk,  make 

■  tbe  analysis  impossible  or  difficult,  or  in  any 
way  injuriously  affect  the  sample  for  the  pur- 
pose of  analysis.  It  was  therefore  beld  that 
the  defendant  had  had  the  full  benefit  of  the 
position  taken  by  bim.  It  did  not  become  ne- 
cessary  to  determine  whether  the  position  of  the 
defendant  was  correctly  taken.   That  Question 

•  is  fairly  presented  by  we  case  at  bar.   The  de- 
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fendant  requested  a  ruling  that  the  government 
muat  prove  that  Stat.  1884,  g  4,  had  been  com- 
plied with,  and  also  that  if  the  addition  of  al- 
cohol (of  which  there  was  evidence)  or  any  other 
substance,  had  curdled  or  changied  the  milk 
sample  so  that  defendant  could  not  have  a 
proper  analysis  and  had  actually  been  deprived 
of  the  benefits  of  Acts  1884,  chap.  310,  ^  4,  he 
was  entitled  to  a  verdict  of  not  guilty.  There 
was  no  evidence  as  to  any  other  milk  than  that 
of  which  a  quantity  had  been  taken  by  the  milk 
inspector  and  submitted  to  the  chemiiat  for  an- 
alysis. The  chemist  testified,  foe  the  Common- 
wealth, that  he  took  oflt  a  certain  portion  from 
the  bottle  in  which  the  sample  was  contained, 
resealed  the  bottle  by  putting  a  cork  therein, 
placing  wax  upon  the  top  of  the  cork,  but  not 
extending  the  wax  over  the  top  of  the  bottle  or 
rendering  it  tdr  tight,  and  that  the  air  would 
diminish  the  amount  of  solids  in  the  milk. 
The  exi)ert  for  tbe  defendant,  who  had  ex- 
amined the  sample  reserved,  testified  that  the 
milk  had  been  tampered  with  by  the  addi- 
tion of  alcohol ;  that  the  change  m  the  milk 
thereby,  and  by  the  action  of  the  air,  it  not  hav- 
ing been  sealed  air-tight,  had  caused  fermenta- 
tion and  rendered  a  correct  analysis  impossible ; 
and  that  the  solids  in  the  milk  had  decreased  by 
reason  of  the  action  of  the  air. 

Tbe  learned  judge  who  presided  did  not  give 
tlie  instruction  requested,  #ither  in  terms  or 
substantially.  He  instructed  the  jury,  in  the 
only  portion  of  his  charge  that  relates  to  this. 
"  that  the  law  did  not  provide  that  samples  of 
milk  should  be  hermetically  sealed ;  and  that 
it  was  a  question  of  fact  as  to  whether  or  not 
tbe  mode  of  testing  the  quality  of  the  milk  was 
a  fair  one,  and  the  milk  adulterated,  the  burden 
being  on  the  government  to  prove,  bevond  a 
reasonable  doubt,  that  the  milk  intenaed  for 
sale  was  adulterated  at  the  time  it  was  in  the 
possession  of  the  defendant  and  intended  for 
sale  by  him;  that  if  Uie  milk  was  tampered  with, 
and  toe  quality  of  the  milk  at  the  time  the  de- 
fendant bad  it  in  his  possession  with  intent  to 
sell  the  same  could  not  be  correctly  ascertained 
and  determined,  the  government  could  not  sus- 
tain the  complaint. "  The  right  of  the  inspector 
to  enter  any  place  where  milk  is  sold,  and  de- 
mand a  poraon  of  the  milk  there  kepi  for  sale 
to  be  afterwards  analyzed,  is  a  very  peremptory 
one,  with  which  he  is  invested  for  the  purpose 
of  enforcing  the  law. 

The  fourth  section  of  Stat.  1884,  chap.  310, 
is  intended  to  tiecure  a  fair  examination  and 
analysis,  by  providing  tbe  defendant  himself 
with  the  means  of  making  an  analysis  of  a  por- 
tion of  the  same  specimen  which  has  been  an- 
alyzed on  behalf  of  the  government.  It  Is  for 
bis  protection  against  any  mistake  or  miscon- 
duct of  any  government  officer  or  witness,  and 
aJao  to  enable  bim  to  lest  their  accuracy.  If 
tbe  sample  is  not  saved,  or  not  saved  in  proper 
condition,  he  has  no  means  of  showing  that  bis 
evidence,  if  any  he  has  as  to  the  quahty  of  tbe 
milk,  apnlies  to  the  same  parcel  as  that  with 
reference  to  which  the  government  witnesses 
testify.  It  cannot  be  stud  that  a  portion  re- 
served is  sealed  within  the  meanmg  of  the 
statute,  where  wax  is  merely  placed  on  the  lop 
of  the  cork,  and  not  extended  over  the  mouth 
of  the  bottle,  and  then  the  bottle  made  air-tight, 
in  view  of  the  testimony  of  the  government 
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witness  that  the  milk  solids  (bj  which  the 
character  oS  the  milk  is  detenniiied)  will  be  af- 
fected by  the  air. 

The  instructions  requested  shonld  have  been 
given  in  substance,  or  the  caise  so  submitted  to 
the  jury  that  it  should  have  been  determined 
by  toem  whether  the  sample  had  been  reserved 
in  compliance  with  the  provisions  of  law.  The 
instructions  fail  to  do  this.  They  submit  to  the 
Jury  whether  the  mode  of  testing  the  quality  of 
the  milk  waa  a  fair  one,  idace  the  burden  on 
the  goTemment  to  show  that  it  was,  and  say 
that  if  the  milk  was  tampered  with,  and  the 
quality  at  the  time  the  Qefendaat  had  it  in  his 
pcMsesaion,  with  intent  to  sell,  could  not  be  as- 
<%rtained,  the  defendant  was  entitled  to  a  ver- 
^t.  The  defendant  was  entitled  to  more  than 
this,  If  the  spedineD  reserved  was  not  sealed. 
If  it  had  been  so  added  to  or  tampered  with, 
that  correct  analysis  was  rendered  impossible, 
he  had  been  deprived  of  the  safeguard  provided 
for  him  by  the  law,  where  the  evidence  relied 
on  against  him  wasof  an  analysis  of  milk  which 
bad  been  taken  from  bis  store  or  cart. 

We  do  not  deem  it  n^sessary  to  discuss  any 
other  exceptions  of  defendant.  It  is  perhaps 
proper  to  observe  that  the  offense  as  alleged, 
and  the  trial  of  the  cause,  both  took  place  pre- 
vious to  the  enactment  of  Stat.  1886,  chap.  818, 
which  is  a  substitute  for  the  provisions  we  have 
considered.  ComtnorvweaUh  v.  Kenruton,  S 
New  Eng.  Rep.  868. 

BsBC^^tcna  tnutained. 


Hartin  WESSON 
COMMONWEALTH  of  Massachusetts. 

l.The  statute  which  provides  that  "the 
superior  court  shall  nave  jurisdiction  of 
aU  claims  against  the  Commonwealth 
which  are  founded  on  contract  for  the 
payment  of  money,"  etc.,  does  not  pro- 
vide for  enforcing  the  speciflc  per- 
forauuBce  of  any  contemet  agaian  the 
Comm<mwe»ltli.  but  for  the  assessment 
of  damages  which,  ona  certificate  of  the 
amounts  found  due,  are  td  be  paid  by 
warrant  drawn  by  the  governor  on  the 
treasurer  and  receiver-general. 

3.  To  gr''^^  saperior  eoart  Jurisdic- 
tion, the  claim  must  be  for  the  pay- 
ment of  money  in  accordance  with  the 
terms  of  a  eontrMt  made  by  the  Com- 
monwaftlth,  and  not  a  claim  for  dam- 
ages for  not  performing  a  promise  in  ac- 
cordance witn  the  terms  of  the  contract. 
The  obligation  must  be  a  sum  certain 

grovided  by  the  contract,  or  capable  of 
eing  estimated  in  some  manner  pro- 
vided by  the  contract. 
8.  The  Jurisdiction  of  the  superior  court 
as  a  court  of  claims  was  specially  con- 
ferred by  the  Legislature.and  the  history 
of  the  legislation  clearly  shows  the  inten- 
tion of  tnat  body  to  confine  the  Jurisdic- 
tion to  idaims  on  contracts  for  the  pay- 
ment of  money. 

(Sufl<dk-^Flled  February  2B,  VS8I.) 
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ON  report.   Petition  ditmiaasd. 
Petition  brought  under  Pub.  StaL  ctuui. 
195.   Heard  In  the  anperior  court,  btfoce  Pit- 
man, Mason,  and  Barker,  JJ. 
The  foUowicg  facts  appeared  at  the  trial: 
The  inspectors  and  superintendent  of  tbe  State 
workhouse  tn  Bridgeport,  on  behalf  of  tbe  Com- 
monwealth, enteral  into  an  agreement  with 
complainant  to  furnish  him  all  the  inmates  <rf 
the  workhouse,  with  certain  specific  exceptions, 
at  a  certain  coosideTation  per  year,— uid  in- 
spectors and  superintendent  to  furnish  a  work- 
room for  the  employment  of  said  men,  jwoperiy 
heated,  etc.,  also  to  furnish  one  officer  to  take 
charge  of  tJie  men  so  employed. 

This  contract  was  onginally  taken  for  nx 
months  with  the  privily,  on  the  part  of  tbe 
petitioner,  to  renew  it  for  five  years,  and  was 
so  renewed  at  tbe  expiration  of  thai  term. 
After  such  renewal,  alfnost  all  the  building  in- 
cluding the  workroom,  were  burned  down  by 
a  fire  started  by  one  of  tbe  inmates  daring  the 
hours  of  labor,  and  the  inmates  were  removed 
to  the  State  reform  school  buildings  at  Westbor- 
ough,  and  were  there  employed  the  superin- 
tendent  and  inspectors  of  Westborough  on  tbe 
same  kind  of  work  that  they  had  done  for  ccm- 
plunant,  during  tbe  unexpired  term  of  bis  con- 
tract. Tbe  proceeds  of  the  labor  were  paid  into 
the  State  treasury.  Complainant  offered  and 
was  ready  to  proceed  with  his  part  of  the  coo- 
tract  at  Bridgewater  or  Westborough,  but  the 
superintendent  and  inspectors  decuned  to  let 
him  do  so. 

The  wOTkshop  of  oompldnant  was  U>e  laM 
building  bumea,  and  more  than  two  boms 
elapsed  after  the  fire  began  before  it  was  readwd 

by  the  fire. 

After  the  fire  began,  complainant's  son,  acting 
by  bis  authority,  ordered  the  men  empli^«d  is 
the  workshop  to  remove  the  goods  and  material 
from  the  shop  to  a  place  of  safety,  but  the  guard 
was  not  there,  and  the  men  weie,  therefore,  us- 
able to  leave  tbe  building.  The  men  were  sub- 
sequently taken  from  the  workshop  by  orda-  irf 
the  sup^ntendent,  and  placed  under  guard  in 
an  open  lot  for  two  hours.  Complainant's 
property  could  all  have  been  saved  mthio  that 
time,  but  was  almost  all  destroyed  by  tbe  fire. 

Tbe  respondent  contended  that  the  court  had 
no  Jurisdiction  of  the  petition,  for  that  it  was 
not  within  tbe  provisions  of  the  statute;  hot. 
for  the  purposes  of  the  trial,  the  court  held 
otherwise,  and  beard  tbe  case  on  its  merits,  and 
thereupon  ruled  that  the  contract  was  made 
by  agents  of  the  Commonwealth  deriving  their 
power  from  Stat  1866,  chap.  198;  that  in  pur- 
suance thereof  the^  agreed  to  furnish  all  the  in- 
mates, wiUi  certain  exceptions;  that  this  was 
not  a  contract  for  the  labor  of  a  certain  number 
of  men,  but  a  contract  for  the  labor  of  tboae 
who  then  were,  or  should  hereafter  be,  in- 
mates ofapublicpenal  institution,  having  a  de- 
finite locol  establishment;  and  that,  as  under 
the  contract,  the  petitioner  could  not  have  been 
compelled  to  pay  for  the  labor  of  the  inmates 
at  Westborough,  so  ndther  could  the  Commda- 
wealth  be  bound  to  furnish  him  with  such  la- 
bor; and  that,  by  the  diseatabUshmOTtof  the  in- 
stitution at  Bridgewater,  the  subject-matter  of 
the  contract  was  at  an  end,  and  there  remained 
no  obligation  on  the  part  of  the  Commonwealth. 
In  regud  to  the  daun  for  damages  ftn:  faOim  ' 
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to  furnish  an  officer  to  take  charge  of  the  men 
employed  by  bim,  the  court  were  of  opinion 
that  the  agreement  to  furnish  such  a  giiard  waa 
andllary  U>  the  contract  for  the  labor  of  the  con- 
Ticta,  and  had  reference  to  their  ordinary  em- 
ployment under  such  contract.  It  was  not  the 
duty  of  the  Commonwealth,  under  the  circum- 
stances disclosed,  to  (umiah  a  guard  over  the, 
convicts  in  the  exigency  of  the  fire,  in  order 
that  said  convicts  mtKht  be  employed  in  saving 
the  [WDiwrty  of  tiie  petitioner.  The  court  found, 
upon  the  whole  case,  for  the  defendant;  and,  at 
the  request  of  the  parties,  reported  the  case  for 
the  decision  of  the  supreme  judicial  court  upon 
the  questions  of  law  involved, 

i^.  Theodore  H.  T^rndale.  for  com- 
plainant: 

The  court  had  jurisdiction  of  the  matter. 

The  words  of  a  remedial  statute  are  to  be 
construed  largely  and  beDefldally,  so  as  to  sup- 
press the  mischief  and  advance  the  remedy. 

"In  remedial  cases,"  says  LotA  Mansfield, 
' '  the  construction  of  statutes  is  extended  to 
other  cases  within  the  reason  and  rule  of  them." 

Sedg.  Stat.  809,  and  note;  Dwar.  Stat.  6S3; 
Bac.  Abr.  StatvM,  |  8. 

The  intention  of  the  Legislature  Is  to  be 
aonght.  This  can  be  best  ^thered  from  the 
cause  of  making  the  law.  What  was  the  mis- 
chief to  be  remedied,  and  what  the  remedy  to 
be  advanced? 

See  Governor's  Message,  Acts  &  Besolves, 
1879. 

The  purpose  of  the  statute  was  to  relieve  the 
Leffislahire  from  claims  founded  on  contract 
and  provable  in  court.  To  tiy  these  real  claims, 
provable  In  figures  and  not  depending  on  the 
generous  impulse  of  a  legislative  body,  this  ju- 
risdiction was  conferred  upon  the  court,  aad 
the  Commonwealth  for  the  first  time  was  made 
suable  like  other  defendants. 

The  legislative  intention  must  govern;  courts 
have  often  adopted  a  construction  contrary  to 
the  ordinary  meaning  of  the  letter.  So  it  was 
held  that  the  trustee  process,  lying  where  prop- 
erty "  cannot  be  come  at  to  be  attached,"  in- 
cluded bulky  property,  though  physically  at- 
tachable. 

Burlingame  v.  BeU,  16  Mass.  318.  See  4 
Cush.  316;  Samcnet  v.  Dighton,  12  Mass.  884; 
Broten  v.  Petidergcut,  7  Allen,  429. 

The  State  was  not  excused  from  cutyiDgoat 
Its  part  of  the  contract  by  the  fire.  iMfficuIty 
is  not  an  excuse  for  nonperformance. 

McDonald  v.  Qamtntr,  06  Wise.  86.  I 

No  reason  is  seen  why  the  same  rule  of  law 
should  not  be  applied  to  the  State  as  to  any  other 
contractor.  So  in  Brecknock  Canal,  etc.  Co.  v, 
Pritehard,  6  T.  R  7S0,  it  was  held  that  the  ful- 
fillment of  a  covenant  to  rebuild  a  bridge  was 
not  excused  by  its  destruction  by  an  extraordi- 
narp  storm.  Aqd  in  WilliatM  v.  Vanderhilt,  ^ 
N.  Y.  217,  a  ship  designed  to  sail  from  Panama 
to  San  Francisco  was  burned;  held,  that  con- 
tracts for  passage  were  not  avoided  thereby,  as 
the  owners  should  have  procured  another.  And 
the  common  case  of  a  covenant  in  a  lease  to  re- 
pair may  be  cited,  in  which  the  tenant  has  al- 
ways been  held  liable  to  rebuild  after  total  de- 
struction by  fire. 

Butloeb  V.  DommiU,  6  T.  R.  650. 

It  was  competent  for  the  State  to  e:^pt  this 
8  Mass. 


contingency  from  their  contract;  as  tbey  did 
not  choose  to  do  so,  they  are  bound  to  perform. 
Even  impossibility,  in  order  to  avoid  perform- 
ance, must  not  be  temporary  and  partial,  hut 
total  and  permanent. 
1  WharL  Cont.  §  818. 

Where  the  impossibility  is  temporary  or  par- 
tial, the  suspension  or  excuse  is  only  partial. 

Qeipel  v.  amith,  L.  R.  7  Q.  B.  404;  Oa^  T. 
Clarke,  8  T.  B.  869. 

If  the  court  should  be  of  opinion  that  the  lo- 
cation at  Bridgewater  was  disestablished  b^  the 
removal  and  Acts  1888.  chap.  279,  then  it  is  re- 
spectfull^  submitted  that  the  removal  of  ttw 

Srison  did  not  change  its  identity,  nor  the  con- 
ition  or  status  of  the  prisoners;  they  were  still 
inmates  of  the  State  workhouse,  and  Mr.  Wes- 
son should  have  been  allowed  to  proceed  at 
Westborough. 

Pub.  Stat.  chap.  320,  ^  3,63;  BeHoHv^,  1 
Low.  686. 

The  case  flods  that  there  was  nothing  pecu- 
liar about  the  facilities  for  the  work  at  Bridge- 
water;  that  the  appliances  belonged  to  the  com- 
plainant, and  that  he  offered  and  was  ready  to 
put  in  similar  ones  at  Westborough.  If  the  re- 
moval of  the  prison  was  lawful,  n  carried  with 
it  tSi  the  incidents  of  a  prisoner's  life,  including 
this  contract. 

See  1  Whart.  439-446. 

The  report  finds  that  it  was  the  contract  of 
the  CommoDweolth.  The  question  asto  wheth- 
er the  Commonwealth,  or  the  superintend- 
ent and  inspectors  personally,  were  liaole,  is  set- 
tled, moreover,  in  Dams  v.  Jaekaon,  9  Mass, 
490.  8eealM)S73. 

Mr.  Harrejr  N.  Shmard,  Aa^.  Attp- 
Otn.,  for  the  Commonwealth: 

In  the  inaugural  address  1^  the  governor  to 
the  Oeneral  Court  in  1879  is  the  suggestion 
"  that  jurisdiction  of  claims  against  the  Com- 
monwealth be  given  to  the  superior  court,  sit- 
ting without  a  jury,  with  the  right  of  appeal 
or  exception  for  either  jrarty  on  questions  of 
law." 

The  committee  on  Uie  judiciary,  on  the  part 
of  the  House,  reported  a  bill,  being  House  Doc- 
ument, No.  22,  wherein  the  first  section  reads 
as  follows:  "  'The  superior  court  shall  have  ju- 
risdiction of  all  claims  against  the  Common- 
wealth founded  on  contract,  and  petitions  se^ 
fortii  such  cldms,"  etc.  'This  bill  was 
passed  to  be  engrossed  and  sent  up  for  concur- 
rence. 

In  the  Senate,  the  proposed  first  section  was 
amended  by  inserting  after  the  word  "  Com- 
monwealth "  the  words  "  which  are,"  and  after 
the  word  "  contract "  the  words  "  for  the  pay- 
ment of  money,"  and  a  new  section,  relative  to 
the  Troy  &  Greenfield  R.  R.  and  Hoosac  Tun- 
nel, was  added. 

This  amended  bill  became  chap.  255  of  the 
Acts  of  1879,  and  chap.  195  Of  Pub.  Stat. 

U.  S.  Rev.  Stat.  %  1059,  defines  the  jurisdic- 
tion of  the  Federal  Court  of  Claims  to  be  "all 
claims  founded  u|>on  any  law  of  Congress,  or 
upon  any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  expressed  or  Im- 
plied, with  the  government  of  the  United 
States." 

III.  Ann.  Stat.  §  297,  makes  it  the  duty  of  the 
Commission  of  Claims"  to  hearand  determine 
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all  unadjusted  claims  of  all  persons  acainattbe 
State  of  UliDois  •  *  *  accordiagtothe  iniDCi- 
pies  of  equity  and  justice." 

Neb.  Comp.  Slat,  g  llll,  provides  that  "  the 
State  may  be  sued  *  *  *  in  any  manner 
founded  upon  or  growing  out  of  a  contract, 
expressed  or  Implied,  ori^oally  authorized  or 
subsequently  ratified  by  the  Legislature,  or 
founded  upon  any  law  of  the  State." 

Y.  Laws  1884.  chap.  60,  ^  7,  gives  the 
Board  of  Claims  jurisdiction  "  to  hear,  audit, 
and  determine  all  private  claims  against  the 
State  which  shall  have  accrued  within  two 
years  prior  to  the  time  when  such  claim  is  filed." 

Va.  Code,  chap.  44,  gives  to  the  Circuit  Court 
of  Richmond  general  jurisdiction  to  bear  pe- 
cuniary and  other  claims  against  the  Common- 
wealth. 

N.  C.  Const,  gives  its  supreme  court  juris- 
diction of  claims  against  the  State,  Jtsdecisioos 
bein^  recommeDdatory  only. 

It  IB  apparent  that  the  jurisdiction  of  the  su- 
perior court  is  not  general,  but  restricted  to 
claims  "  founded  on  contract,"  and  of  these 
only  such  as  are  "  for  the  payment  of  money." 
An  action,  theiefOTe,  like  the  present,  which  is 
for  a  breach  of  cnctract  and  sounds  in  dama- 
ges, cannot  be  heard. 

The  contract  is  limited  expressly  to  the  in- 
mates of  the  State  workhouse  in  Bridgewater, 
and  was  determined  by  its  disestablishment. 
Upon  the  petitioner's  construction  that  the  con- 
tract applies  to  the  inmates  of  a  State  work- 
honse,  wherever  located,  he  would  have  been 
obliged,  in  the  event  of  the  establishment  of 
more  than  one  State  workhouse,  to  pay  for  the 
labor  of  the  inmates  in  both  or  more.  If  this 
construction  be  absurd,  the  petitioner's  conten-. 
tion  that  the  Commonwealth  must  furnish  to 
him  the  inmates  in  Weatborougb  is  equally  so. 
The  contract  does  not  bind  tbeCommon  wealth 
to  continue  the  State  woAhouse  in  Bridgewater 
or  elsewhere;  and  therefore,  upon  its  disestab- 
Ushment,  "  there  remained  no  obligation  "  on 
its  part. 

As  to  the  second  count  of  the  petitioner,  that 
his  goods  were  lost  by  the  fire  because  the  con- 
victs were  kept  under  guard  and  not  used  to 
remove  them,  it  is  apparent  that  his  right  to 
their  employinent  is  subject  to  the  duty  ot  the 
Commcmwwth  to  provide  for  their  security; 
and  it  is  a  finding  of  fact  by  the  superior  court 
that  what  wa.s  done  was  necessary  and  proper, 
under  the  circumstances,  for  this  purpose. 

Field,  J.,  delivered  the  opinion  of  the  court: 
In  IVos  (£  Greenfidd  R.  B.  Co,  t.  Common' 
tDeaWi,  127  Mass.  48. 46,  it  was  said  that "  it  is  a 
fundamental  principle  of  our  jurisprudence  that 
the  Commonwealth  cannot  be  Impleaded  in  its 
own  courts,  except  by  its  own  consent  clearly 
manifested  by  Act  of  the  Legislature." 

Stat.  1879,  chap.  255,  now  Pub.  Stat.  chap. 
195,  ^  1,  provides  that  "the  superior  court 
shall  have  jurisdiction  of  all  claims  against  the 
Commonwealth.which  are  founded  on  contract 
for  the  payment  of  money,"  etc.  We  think 
that  this  means  that  the  d^ms  must  be  founded 
on  a  contract  with  the  Commonwealth  for  the 
myment  of  money  by  the  Commonwealth. 
The  statute  does  not  provide  for  enforcing  the 
specific  performance  of  any  contract  against 
the  Commonwealth,  but  for  the  assessment  of 
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damages  which,  on  a  certificate  of  the  amount 
founadue,  with  the  legal  costs,  are  to  be  paid 
out  of  any  appropriations  made  forthe  purpose 
by  a  warrant  drawn  by  the  governor  on  the 
treasurer  and  receiver-general.    Id.      1,  8u 

If  it  had  been  the  intention  of  the  Legida- 
ture  to  give  to  the  superior  court  jurisdictioo 
over  aU  claims  against  the  Commonwealth 
founded  oo  contract,  a  breach  of  which  by  the 
Commonwealth  was  allied,  the  words '  for  the 
payment  of  moncv  "  would  have  been  unoeces- 
sary,  as  damages  for  such  a  breach  must,  nnder 
the  provisions  of  the  statute,  necessarily  be  u- 
sessed  in  money.  To  give  these  words  soy 
meaning,  they  must  be  held  to  qualify  the  pre- 
ceding word  "  contract,"  and  as  the  sole  purpose 
of  the  statute  was  to  give  a  judicial  remedr 
against  the  Commonw^th,  in  cases  where  it 
did  not  previously  exist,  the  words  must  be 
held  to  describe  the  character  of  the  daiat 
against  the  Commonwealth,which  could  be  es- 
forced  under  the  statute.  It  must  be  a  claim  fn 
thepaymentof  money  by  theCommonweaIth,in 
accordance  with  the  terms  of  a  contract  wbkli 
it  had  made.  If  the  Commonwealtfa,  in  a  coa- 
tract,  promises  to  do  something  else  than  topiT 
money,  the  payment  of  damages  for  not  per- 
forming the  promise  is  not  the  payment  (tf 
money,  in  accordance  with  the  terms  of  the 
contract.  Such  damages  are  often  anmevbat 
indefinite;  and  the  Legislature  apparenUy  in- 
tended that  the  Commonwealth  should  not  be 
sued  in  its  own  courts,  except  when  it  had 
made  a  contract  to  pay  money,  where  the  obS- 
gation  of  the  Commonwealth  would  usually, 
if  not  necessarily,  be  limited  by  the  terms 
the  contract,  either  to  a  sum  certain  or  to  a  sum 
to  be  estimated  in  some  manner  provided  br 
the  contract,  or  to  what  the  services  rendtfed 
and  materials  furnished  by  the  other  paoty 
were  reasonably  worth.  There  is  nothing  in 
the  statute  which  Indkatee  that  the  nature  of 
the  obligation  on  the  part  of  the  other  ^orty  Id 
the  contract  was  regarded  as  oiatenal.  tf 
there  was  a  good  consideration  for  the  contract, 
and  the  other  party  had  performed,  or  had  bees 
ready  and  willing  to  ptorform.  his  part  of  the 
contract,  the  obhgation  of  the  Common w(*hh 
would  be  the  same,  whether  the  other  party  w 
by  the  contract  to  pay  money  or  to  do  any 
other  valuable  thing. 

If  the  histon'  of  this  legislation  can  be  cm- 
sidered,  it  conflrms  the  view  we  have  taken  of 
the  meaning  of  the  statute.  The  govcroor,  ia 
1879,  in  his  inaugural  address,  recommended 
"that  jurisdiction  of  claims  against  the  Cotn- 
monw«tIth  be  given  to  the  superior  court  sil- 
ting without  a  jury,  with  the  right  of  apptal 
or  exception  for  either  party  on  questions  <i 
law."   Acts  &  Resolves  1879,  p.  711. 

The  committee  on  the  judiciary,  on  the  put 
of  the  House,  reported  a  bill  of  which  a  pan 
of  the  first  section  was  as  follows:  "Tbf 
superior  court  shall  have  jurisdictioo  of  all 
claims  against  the  Commonwealth,  founded  os 
contract,  and  petiti<Ris  setting  f<Hth  such  daina 
may  he  brought,"  etc  House  Documoit.  Na 
23.  This  bill,  as  reported,  was  passed  in  tbf 
House,  but  was  amended  in  the  Senate  by  io- 
serting  after  the  words  "founded  on  contnct," 
the  words  "  for  the  payment  of  money;**  sod 
some  other  amendments  having  been  nude^tte 
bill  was  passed  to  be  enacted  and  became  Sttf. 
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879,  chap.  255.  Senate  Document.  No.  262. 
Ilia  shows  that  the  proposition  that  the  supe- 
ior  court  should  have  jurisdiction  of  all  claims 
^nstthe  Commonwealth  which  are  founded 
a  contract,  was  submitted  to  the  Lefrislature, 
nd  was  deliberately  amended,  so  as  to  confine 
he  jurisdiction  to  claims  on  contracts  for  the 
evpent  of  money. 

The  statutes  of  the  United  States  and  of  other 
'taXea,  upon  a  similar  subject,  are  so  different 
Q  their  provisions  as  to  tmord  litUe  or  no  aid 
□  coDstruinff  Stat.  1879,  chap.  265. 

I^tUtion  mmu$ed. 


iibaUtanta  of  the  TOWN  OF  HILFOKO 

V. 

COMMONWEALTH  of  Massachusetts. 

.  An  actual  contract  may  be  express,  or 
by  implication  when  jt  is  found  that 
there  was  an  intentioo  to  create  a  con- 
tract, although  that  intention  is  not  in 
express  terms. 

I.  A  contract  is  sometimes  said  to  be  im- 
plied whBn  there  is  no  intention  to 
create  it,  and  no  agreement  of  parties, 
bnt  the  law  has  imposed  an  obligation 
arising  ex  contractu.  In  such  case  there 
is  not  a.  contract,  and  the  oblipition 
arises  ex  le^^. 

).The  claim  that  the  Commonwea.Uh 
reimlrarse  to  the  town  the  expenses  in- 
curred in  the  support  of  a  State  pau- 
per is  not  founded  upon  a  contract  for 
the  payment  of  money,  witliin  the 
meaning  of  Statute  1879,  chap.  26S,  so 
as  to  gl-ve  to  the  aunerior  court  Ju- 
risdiction over  such  Glaims. 

(Suffolk  FUed  February  88, 1887.) 

ON  petitioners'  exceptions.  Overruled. 
Petition,  under  Pub.  Stat.  chap.  195,  to 
recover  for  the  support  of  Susan  Touhey,  al- 
le^  to  have  been  a  State  pauper,  who  fell  into 
dtHtresB  In  said  town,  and  who  was  not  able  to 
be  removed  to  the  State  almshouse. 

At  the  trial  to  the  superior  court,  before 
KnowHon,  Mason,  and  Barker,  JJ..  the  peti- 
tioners'evidence  tended  to  show  that  said  Susan  : 
''M  a  State  pauper,  and  that  she  was  in  need  of 
Klief,  aod  was  properly  supported  by  the  peti- 
tioners, under  the  provisions  of  Pub.  Stat, 
cbap.  86.  §  25,  at  the  cost  stated  in  the  account 
unexed  to  the  petition. 

The  conrt  found  as  a  fact  that  no  express 
contract  was  made  by  the  defendant  for  the 
ward  of  the  pauper  named  in  the  petition,  but 
"ut  whatever  was  said  by  the  ajjent  of  the 
Commonwealth  was  with  reference  merely  to 
the  amount  of  the  allowance  to  be  made,  under 
we  statute,  upon  the  bills  of  the  town  of  Mil- 
ford,  presented  in  accordance  with  the  provis- 
ions of  Pub.  Stat.  chap.  86,  §  26. 

The  court  ruled,  as  a  matter  of  law,  that  the 
claim  of  a  town  for  reimbursement,  under  Pub. 
Slat.  chap.  86,  ^  26,  Is  not  a  claim  founded 
npon  contract  for  the  payment  of  money  with- 
in the  meaning  of  Pub.  Stat.  chap.  195,  8  1, 
M  found  for  the  defendant,  and  the  petition- 
^  alleged  exceptiona. 


Meur$.  Heniy  E.  Fales  and  Stephen 
H.  Tyny.  for  petitioners: 

The  liability  imposed  upon  the  Common- 
wealth by  Pub.  Stat.  chap.  86,  §  26,  to  "reim- 
burse" the  expense  incurred  by  a  city  or  town 
under  the  provisions  of  the  preceding  section, 
constitutes  a  "claim  a^inst  the  Common- 
wealth, which  is  founded  on  contract  for  the 
payment  of  money;"  for  the  language  of  said 
^  26  is,  "The  expense  shall  be  reimbursed  by 
the  Commonwealth."  Such  claim  is  "for  the 
payment  of  money;"  for  the  language  of  the 
section  is,  "The  expense,"  t.  e.,  the  money 
expended,  "shall  be  reimbursed."  Suchadalm 
is  "founded  on  contract." 

This  being  a  remedial  stetute,  should,  in  ac- 
cordance with  the  familiar  principle,  be  Ifbei^ 
ally  construed.  If  it  be  construed  with  refer- 
ence to  Pub.  Stat.  chap.  167,  $  1,  the  remedy 
to  recover  the  "expense"  would,  assuming  that 
the  statute  had  given  the  court  jurisdiction  of 
"actions"  against  the  Conmionwealth,  be  found 
in  the  class  of  "actions  of  contract,"  as  dis- 
tinguished frMn  "actions  of  tort"  or  "actions 
of  replevin." 

If  It  be  construed  with  reference  to  chap.  84, 
§  14,  the  same  result  is  reached,  for  that  section 
expressly  provides  for  the  recovery  of  such 
"expense"  against  "the  place"  liable  therefor 
"in  an  action  at  law,"  which  would  necessarily 
be  an  action  of  contract;  and  such  would  be  ttie 
only  proper  remedy  in  the  absence  erf  any  spe- 
cial statutory  remedy. 

As  the  recovery  of  such  "expense"  against  all 
the  persons  or  places,  except  the  Common- 
wealth, ultimately  liable  therefor,  had  previ- 
ously been  provided  for,  it  is  not  unreasonable 
to  suppose  Uiat  the  Legislature  had  this  excep- 
tion m  mind  at  the  time  of  the  passage  of  Stat. 
1879,  chap.  366. 

The  words  "founded  on  'contract"  are  even 
more  general  than  the  words  "founded  on  any 
contract,"  contained  in  the  Insolvent  Laws, 
Pub.  Stat.  chap.  157,  §  81 ;  yet  under  the  latter 
would  undoubtedly  be  included  all  that  class 
of  contracts  which  have  been  well  described  as 
"constructive  contracts"  (Hertog  v.  Eereog,  39 
Pa.  466);  i.  contracts  where  the  mandate 
of  the  law  supplies  the  place  of  the  aasent  of 
the  party  to  he  charged,  as  in  the  caseof  the  li- 
ability of  the  husband  for  necessaries  furnished 
to  the  wife. 

This  liability  to  "reimburse,"  whether  im- 
posed upon  the  kindred.a  city  ortown.  orupon 
the  Commonwealth,  constitutes  such  a  "cod- 
structive  contract;"  and,  since  it  is  always  to 
be  presumed  that  the  Legislature  intended  the 
most  benefldat  consbnction  of  their  Acts  when 
the  design  of  them  is  not  apparent  (Parsons, 
Gh.  J.,  4  Mass.  687),  bv  parity  of  reasoning, 
the  benefits  conferred  by  Stat.  1879,  chap.  355. 
should  not  be  limited  by  a  construction  not 
commensurate  with  the  ordinary  meaning  of  its 
langua^,  especially  since  no  words  are  used 
indicating  that  the  Legislature  intended  to  nar- 
row the  "contract"  mentioned  in  g  1  to  the  ex- 
press or  implied  contract  arising  oat  of  the  as- 
sent, declared  or  presumed,  of  the  parties. 

Indeed,  it  might  with  almost  equal  force  be 
argued  that  theLegislature  intended  to  exclude 
implied  contracts. 

In  Commonweaith  v.  Boston  d  Me.  R.  B.  Co.  8 
Cosh.  46,  it  is  8iud  by  Shaw.  Oh.  J.,  that  "if  a 
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new  mode  were  provided  by  law,  for  securinK 

or  recovering  a  debt,  for  fretting  possession  of 
real  estate,  or  the  like,  the  Commonwealth 
would  bave  the  benefit  of  such  new  mode, 
when  applicable,  though  expressed  in  general 
terms."  Why  should  not  a  statute  providing 
a  new  mode  for  securing  claims  agaUut  the 
Cotnmouwealtb  be  constraed  with  equal  Ifber 
ality? 

Mr.  Harr-ej-  N.  Shepard,  A»a.  At^f- 
Qen.,  for  the  Commonwealth: 

The  only  question  presented  in  this  action 
by  the  bill  of  exceptions  is  whether,  because  of 
the  provisions  of  Pub.  Stat.  chap.  86,  g  36,  a 
"contract  for  the  payment  of  money"  by  the 
Commonwealth  to  tne  petitioners,  was  made, 
when  the  latter  incurred  the  expenses  set  forth 
by  them. 

It  would  be  a  judicial  construction  entirely 
new  to  hold  that  a  claim  againnt  a  sovereign 
for  reimbursement  under  its  statutes  is  a  con- 
tract by  it  for  the  payment  of  money. 

Fteldt  </*.,  delivered  the  opinion  of  the  court: 

The  question  of  law  to  be  decided  is,  wheth- 
er the  claim  thatMie  Conunonwealth  reimburse 
to  the  town  the  expenses  incurred  in  the  sup- 
port of  a  State  pauper,  under  Pub.  Stat.  chap. 
86,  35. 26.  is  a  claim  which  is  founded  upon 
a  contract  for  the  payment  of  money  within 
the  meaning  of  Stat.  1870,  chap.  355;  Pub. 
Stat.  chap.  195.  See  Stat.  1860.  chap.  162; 
Stat.  1869,  chap.  12;  Stat.  1879.  chap.  211,  §  8. 

The  Court  of  Claima  of  the  United  States, 
under  statutes  which  give  it  iurisdiction  to  hear 
and  determine  "all  claims  founded  upon  any 
law  of  Congress,  •  *  *  or  upon  any  contract, 
expressed  or  implied,  with  the  government  of 
the  United  States,"  etc.,  have  heard  and  de- 
termined claims  for  salaries  or  pay  established 
by  a  law  of  the  United  States,  and  these  have 
been  sometimes  spoken  of  as  claims  founded  on 
contracts,  although  it  is  not  clear  that  they 
ought  not  to  be  regarded  as  claims  founded  upon 
a  law  of  the  United  Sutes.  U.  S.  Rev.  Stat. 
%  VasiiiPtOtm  y.  United  State;  7  Ct.  CI.  862, 
871;  French  v.  United  8tate$.  16  Ct.  CI.  419; 
Cotlins  V.  United  Statet,  15  Ct.  CI.  22;  Mitchell 
V.  United  Statee,  18  Ct.  CI.  281;  United  Statet 
V.  MiteAeU,  109  U.  S.  146  [Bk.  27,  L.  ed. 
Unit^  States  v.  Langtton,  118  U.  S.  888 
80,  L.  ed.  164]. 

In  matters  of  procedure,  penalties  have  usu- 
ally been  regarded  as  debts.  In  Pub.  Stat, 
elmp.  167.  ^  1.  actions  for  penaltiea  are  exclud- 
ed from  actions  of  contract,  and  are  included 
in  actions  of  tort;  but  actions  under  statutes  to 
recover  for  money  expended,  have  usually 
been  actions  of  contract.  New  Salem  v.  Wen- 
dell, 8  Pick.  841;  OakJiam  v.  Sutton.  13  Met. 
192;  Amlierat  v.  Shelbume.  11  Gray.  107;  Wen^ 
ham  V.  Beaex,  108  Haas.  117. 

The  law  regards  the  money  as  expended  at 
the  implied  request  of  the  defendant^  and  a 
promise  to  pa^  the  money  is  said  to  be  implied 
irom  the  liability  created  by  the  statute.  A 
contract  may  be  expressly  made,  or  a  coutract 
may  be  inferred  or  implied,  when  it  is  found 
that  there  is  an  agreement  of  the  parties  and 
an  intention  to  create  a  contract,  although  that 
intention  has  not  been  expressed  In  terma  of 
ocmtract;  in  dther  case  there  Is  an  actual  con- 
tract.  But  a  contract  is  sometimes  said  to  be 


implied  when  there  b  no  Intentioa  to  emte  a 
contract  and  no  agreement  of  parties,  bdt  the 
law  has  imposed  an  obligation  arisiDg  er  ccn- 
traetu.  In  such  a  case  there  is  not  a  con  trad, 
and  Uie  obligation  arises  ex  lege. 

We  are  of  the  opinion  that  Stat.  1879.  <di^. 
255,  was  not  intended  to  ^ve  to  the  snpeiior 
court  jurisdiction  over  obligations  for  the  pay- 
ment of  money  imposed  by  statute  upon  the 
Commonwealth.  There  are  many  such  obtiga- 
tions,  but  they  are  not  within  any  of  the  defi- 
nitions of  a  contract,  all  of  which  require  a 
consent  or  agreement  of  the  parties.  These 
statntorr  obUgattona  are  performed  by  iht  va- 
rious officers  of  the  ComnMmwealth,  or  by  the 
Legislature.  In  one  case,  at  least,  there  is  a 
remedy  by  a  petition  in  the  nature  of  a  petitiaa 
of  right  to  be  filed  in  the  supreme  judicial 
court.  Pub.  StaL  chap.  18,  ^64;  in  most  cases, 
however,  no  judicial  remedy  against  the  Com- 
monwealth has  been  provided,  and  the  Cora- 
moowealtb  cannot  be  sued  in  its  own  coorts. 
without  clear  stattitoiy  authority.  We  think 
that  Pub.  Stat.  chap.  195,  must  be  confined  to 
actual  contracts  made  by  the  Commonwealtb 
for  the  payment  of  money,  and  we  are  nol  now 
required  to  determine  whether  they  most  be 
express  contracts. 

axeej^iont  otiemited. 


Edward  RUSSELL 
ff. 

Ellen  7.  BARSTOW  et  at. 

1.  A  party  in  possession  of  land  cannot 
maintain  a  bill  in  equity  to  quiet  hii 
title  to  the  same  where  be  has  a  plain, 
adequate,  and  complete  remedy  at  law. 

2.  Where  plaintiff  brought  his  bill  to  re- 
move a  clond  npcm  the  title  to  a  lot 
which  is  in  possessioa  of  one  of  the 
respondents,  and  of  which  he  is  not  is 
the  occupation,  plaintiff  cajaaot  maia* 
tain  his  bill  where  he  prays  that  a  cer- 
tain mortgaf^e  thereon  be  decreed  satis- 
fied and  discharged  and  respondent 
claims  title  under  such  mortgage  ton- 
closed— as  he  has  a  plain  remedy  at 
law  by  a  writ  of  eatrr. 

8.  If  the  tenants  plead  nul  dineisin^  ox 
even  a  discl^mer  or  iion-teanre.  the  va- 
lidity ot  the  foreelosnre  which  is  the 
foundation  of  the  tenant's  title  would 
be  open  to  the  denianda.nt  at  the  trial: 
and  if  the  mortgage  was  never  legallr 
foreclosed  for  any  cause,  then  no  titfe 

f massed  to  the  defendant,  and  a  verdict 
a  favor  of  plaintiff  would  remove  all 
cloud  from  nis  title  so  far  as  any  exists 
by  reason  of  the  mortgage,  ana  there 
will  be  no  occasion  for  relief  in  equity, 
as  plaintiff's  remedv  at  law  is  plain, 
adequate,  and  oompiete. 

(Klddleeez  Plied  Febrawry  2&.  1887.) 

APPEAL  by  plaintiff  from  a  decree  sustaia- 
ing  respondents'  demurrer  to  plaintiff's  bfll 
in  equity  to  remove  a  cloud  on  Hue. 
mimd. 

The  bill  set  forth  that  the  plaintiff  is  aM 
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1887.  Russell  t. 

Id  fee  of  a  certain  lot  of  land  in  Wincbester, 
coBtaming  8  acres  more  or  less;  that  one  Ed- 
mund Parker,  deceased,  from  1846  to  1878  waa 
seised  in  fee  of  said  land  and  also  of  another 
parcel  of  land  in  said  Wincbester:  that  on  Feb- 
ruary 16.  1878,  said  Parker  executed  a  mort- 
gage on  said  two  parcels  of  land  to  one  David 
Adams,  which  mortgage  was  duly  assigned  by 
said  Adams  to  the  Andover  Savinge  Bank, 
and  by  said  bank  foreclosed,  the  said  two  par- 
cels being  purchased  at  the  sale  by  said  David 
Adams  and  conveyed  to  him  by  deed  dated 
April  1, 1879;  that  said  Adams  conveyed  the 
two  parcels  of  land  to  Hannah  £.  Emerson, 
October  1, 1887,  and  the  said  Hannah  E.  Emer- 
son executed  a  warranty  deed  of  said  two  par- 
cels of  land  to  plaintiff  September  15,  1885; 
that  from  1846  to  the  date  of  the  deed  of  said 
two  parcels  to  plaintiff,  the  said  Edmund 
Parker,  David  Adams,  and  Hannah  E.  Emer- 
son have  been  in  sole  and  exclusive,  consecu- 
tive possession  of  said  premises;  that  the  re- 
Bpondent  Ellen  F.  Barstow,  pretending  to  have 
title  to  said  3-acre  i^ece,  i»  vezatiouBly  hinder- 
ing and  preventing  plaintiff  from  building  on 
said  3-acre  piece,  or  from  otherwise  iDiproving 
the  same;  that  the  respondent  Ellen  F.  Barstow 
claims  that  said  Edmund  Parker  on  February 
2,  1846,  made  a  mortgage  to  Mary  and  Lucy 
Osgood  for  ^BOO  on  said  8-acre  piece  and  a  cer- 
tain other  piece  of  land,  cont^nmg  15  acres,  in 
said  Winchester,  and  known  as  the  "  Bnell 
Lot;"  that  on  April  11, 1807,  sdd  Lucy  Os- 
good, as  surviving  mortgagee,  executed  and 
delivered  a  power  of  attorney  to  one  Hayes, 
under  which  an  entry  was  made  upon  the 
premises;  that  said  Lucy  Osgood  assigned  said 
mortg^  to  Caroline  H.  Savage;  that  on  May 
S4, 1870,  said  Caroline  H.  Savage  mortgaged 
aaid  8-acre  piece  to  her  sister.  Amanda  W. 
Savage;  that  on  October  5, 1886,  said  Caroline 
H.  &TOge  conveyed  said  8-acre  piece  to  the 
respondent  Ellen  F.  Barstow;  that  on  the  last- 
mentioned  date  said  Ellen  F.  Barstow  raort- 
eaged  said  8-acre  piece  to  said  Caroline  H.  and 
Amanda  W.  Savage.  The  bill  then  alleged 
tbat  the  claim  of  the  respondent  BUen  F.  &tr- 
stow  to  hold  title  under  said  8-acre  mortgage 
was  invalid,  alleglne,  amons;  other  reasons, 
that  the  mortgage  from  Edmund  Parker  to 
Mary  and  Lucy  Osgood  was  never  legally  fore- 
closed. Hearing  in  the  supreme  court  upon 
demurrers  to  the  bill,  which  were  sustained, 
and  the  bill  dismissed,  and  plaintiff  appealed. 

Other  material  facta  are  stated  in  the  opinion. 

Mr.  Charles  D.  Adams,  for  plaintiff: 

The  legal  rights  of  all  the  parties  may  be 
protected  by  one  suit  in  equity,  but  at  law, 
against  the  defendant  Barstow,  the  plaintiff 
could  only  have  judgment  for  the  land  subject 
to  the  other  claims  upon  it;  but  there  is  juris- 
diction in  this  case  on  the  groimd  of  a  trust. 
The  bill  discloses  a  resulting  trust,  or  trust  by 
operation  of  law. 

LivermoTe  v.  Aldrteh,  6  Oush.  481;  Bhdgett 
V.  midredUi,  103  Mass.  484;  CMldt  v.  Jorcton, 
106  Mass.  821;  PeaboSyv.  Tarbell,  2Cu8h.  236. 

The  plaintiff  is  entitled  to  a  conveyance  of 
the  legal  estate.  Any  entry  that  the  defend- 
ant Barstow  may  have  made  relates  only  to  the 
1ml  and  not  to  the  equitable  estate. 

jfVoflcK^  T.  TbrMI,  tupra. 

This  is  not  the  case  of  a  petftitm  for  gnmt- 
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ing  title  under  the  Pub.  Stat.  chap.  176.  The 
plaintiff  does  not  ask  anybody  to  bring  a  suit 
against  him.  Besides,  imder  its  general  equity 
of  jurisdiction  the  court  has  power  to  remove 
a  cloud  upon  the  title  to  real  estate. 

Clouaton  V.  Sharer,  99  Mass.  309-211. 

If  the  $800  mortgage  purchased  by  Carcdine 
H.  Savage  never  was  foreclosed,  by  reason  of 
fraud,  payment  of  the  debt,  waiver  of  entir, 
or  other  cause,  then  no  title  passed  to  the  de- 
fendant Ellen  F.  B&rstow  (Lawrerusev.  FUteher, 
8  Met.  168,  164);  "and  if  they  have  not  fore- 
closed the  mortgwe,  then  the  plaintiff's  title, 
perhaps,  may  not  Be  affected  Uie  grant  to 
the  defendant." 

Of  the  jurisdiction  of  this  court  to  set  aside 
conveyances  in  cases  of  fraud  there  can  be  no 
question. 

Pub.  Stat.  chap.  151,  §  2,  d.  12;  Wkitteaufre 
V,  Gowdl,  7  Allen,  446. 

"Inasmuch  as  the  bill  in  the  present  case 
sets  forth  facts  which  make  a  case  of  fraud  of 
a  nature  which  constitutes  a  proper  subject- 
matter  of  jorisdlctlon  in  equity,"  etc. 

JJnbbeUv.  Gurritr,  10  Allen,  883.  886:  Dodd 
V.  Cook,  11  Gray,  495.  « 

In  thediscov^rf  of  frauds,  and  in  furnishing 
remedies  to  parties  defrauded,  equity  does  not 
suffer  technicalities  to  stand  in  its  way,  but 
seizes  upon  the  substance  of  the  case  and  holds 
all  parties  to  their  just  responsibility,  follow- 
ing trust  property  into  the  hands  of  remote 
grantees  and  purchasers  who  have  taken  it 
with  notice  of  a  trust,  in  order  to  subject  to  the 
trust. 

Peabodff  v.  Flint,  6  Allen,  62,  57. 

In  Glass  v.  Hutbert,  102  Mass.  24,  39:  "A 
trust  for  the  benefit  of  such  other  person  is 
charged  upon  the  property,  not  by  reason 
merdy  of  the  oral  promise,  Init  because  of  the 
fact  that  by  means  of  such  promise  he  bad  in- 
duced the  transfer  of  the  property  to  himself, 
*  *  *  jijg  tendency  of  the  human  mind,  when 
fraud  and  injustice  are  manifest,  is  to  strain 
ev^  point  to  compass  its  defeat." 

The  authority  of  the  courts,  under  this  clause, 
is  ample. 

Campb^  V.  Dearborn,  109  Mass.  180, 143. 

The  court  has  jurisdiction  also  under  Pub. 
Stat,  chaff.  ISl,  §  2,  cl.  6,  "other  cases  in 
which  there  are  more  than  two  parties  having 
distinct  rights  or  interests,  which  cannot  be 
justly  and  definitely  decided  and  adjusted  in 
an  action  at  common  law." 

SubbOl  v.  OHTTiar,  10  Allen,  888. 

A  bill  is  not  multifarious,  where  one  general 
right  is  claimed  by  the  plaintifl,  although  the 
defendants  may  have  separate  and  distinct 
rights. 

Dimmock  v.  Bixby,  20  Pick.  868. 

There  seems  to  be,  upon  the  authorities,  no 
inflexible  rule  establisbM  asto  what  constitutes 
multifariousness.  The  general  principle  is  that 
the  court  will  not,  on  the  one  hand,  encourage 
an  unnecessary  multiplicity  of  actions,  and  on 
the  other  band  will  not  ulow  the  plaintiff  to 
join  in  his  bill  a  multiplicity  of  different  and 
distinct  matters,  so  as  to  embarrass  the  defend- 
ant in  bis  defense.  And  certainly  this  bill  is 
not  liable  to  any  such  objection. 

BobtTiton  V.  Guild,  13  Met.  828,  838. 

If  said  mortgage  was  not  foreekwed,  by  reason 
of  payment.  wiUver  of  oatry,  mistake,  or  other 
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cause,  then  the  plaintiff  ought  to  beallow^  to 
redeem.  We  caonot  doubt  that  a  foreclosure 
may  be  opened  by  express  agreement  of  parties, 
or  by  facts  from  which  such  an  agreement  may 
be  inferrad.  But  in  the  present  case  we  think 
It  more  correct  to  say  the  forecloBure  never  took 
effect. 

Jodin  V.  Wyman,  9  Qrav.  63. 

But  even  in  the  case  of  a  mortgage  of  real 
estate,  a  waiver  or  opening  of  a  foreclosure 
may  be  proved,  not  only  by  an  express  agreement 
in  writmg,  but  by  «ny  (rther  nnequivocal  [act 
of  the  mortga^. 

Lawrence  v.  FUtefiw.  8  Met.  108;  A  C.  10  Met. 
344;  Jodin  v.  Wpman.  mpra;  FMp»  r.  Ben- 
drick,  105  Mass.  106.  107. 

The  only  remedy  for  a  mortgagor,  or  his  as- 
signee, after  the  payment  of  the  debt,  if  the 
mortgagee  having  entered  for  condition  broken, 
refuses  to  relinquish  the  posBession  of  the  mort- 
mged  premises,  is  by  bill  in  equity. 

?Wn«  T.  WeOes.  17  Mass.  410;  Wade  v. 
Howard,  11  Pick.  289,  296. 

The  payment  of  the  mortage  debt,  after 
condition  broken,  does  not  extinguish  the  legal 
title  of  the  mortaagee.  The  remedy  of  the 
mortgagor,  or  those  under  him,  in  such  a  case 
is  by  a  ull  in  egui^. 

Umnard  v.  Howard,  8  Met  548:  Pub.  Stat, 
chap.  161.  §  2,  cl.  1. 

The  averment  that  the  defendant  Barstow 
' '  has  entered  on  said  land  "  was  made  without 
consideration,  and  if  a  vital  matter,  the  plain- 
tiff would  respectfully  move  to  amend  his  bill 
by  striking  it  out. 

'This  court  has  power  to  allow  an  amend- 
ment of  a  bill  in  equity  at  any  stage  of  the  case. 

OreaaeY.  Babeoek,  lOHet.  630, 680;  Merchants 
Bank  V.  Stevenson,  7  Allen,  489,  490. 

A  valid  objection  to  a  part  of  the  claim  made 
In  a  bill  in  equity  will  not  sustain  a  demurrer 
to  the  whole  bill. 

BoMnmn  v.  Ouild,  12  Met.  828;  IHmmoek  v. 
ao  Pick.  86& 

Meatn.  Horse  A  Allen*  for  defendants; 

The  ^tute  in  relation  to  quieting  titles  by 
petition,  in  terms  provides  that  the  petitioner 
must  be  in  possession  of  the  property. 

Pub.  Stat.  chap.  176,  §  1. 

in  all  cases  where  this  court  has  granted  the 
relief  upon  a  bill  in  equi^,  it  has  not  only  ap- 
peared that  plaintiff  was  in  possession,  but  the 
fact  has  been  emphanzed  cxnut  in  its 

opinioD. 

Burnt  V.  Lynde,  6  Allen,  806;  Clouston  v. 
Shearer,  99  Mass.  211 ;  Sullivan  v.  Finnegan, 
101  Mass.  447;  Rumell  v.  Deakon,  134  Mass. 
S42. 

The  court  haa  repeatedly  refused  to  remove  a 
cloud,  where  plaintiff  was  out  of  possesion. 

/VoA  V.  Food,  6  Alloi,  69;  Bamtt  v.  Broom. 
100  Maaa.  8SS;  ^amieott  Machine  Oo.  v.  Perry, 
119  Mass.  128;  White  v.  Thager,  121  Maaa.  226. 

Gardner,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff  brings  his  bill  to  remove  a  cloud 
upon  the  title  toa''B-acrelot,"  which  he  claims 
to  own.  He^eges  that  the  defendant  £11en 
F.  Barstow  is  Texatiously  hindering  and  pre- 
venting him  from  building  on  said  lot,  or 
from  otherwise  improving  or  using  it;  that  the 
acta  aod  pretenses  of  the  respondent  Ellen 
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create  a  cloud  or  suspicion  on  thepluntiiTft 
title,  and  he  is  vexatiously  and  iajunouslr  af- 
fected thereby:  that  the  parties  iotncsted  an 
living,  aiul  it  is  desirable  the  cloud  upon  ttte 
title  oe  removed  while  the  parties  in  intenst 
are  living  and  cau  testify  in  n»rard  to  it.  He 
also  alleges  that  the  defendant  Ellen  F.  Ban- 
tow,  for  the  purpose  of  embarraanng  the 
plaintiff,  has  taken  a  conveyance  of  the  pran- 
ises  and  has  entered  upon  the  same.  The 
plaintiff  prays  that  the  m<M-teage  from  Paiiur 
to  Mary  and  Lupy  Oagood,  &ted  Fetouiy  S, 
1846.  be  declared  satisfled  and  discharged,  tad 
that  the  defendant,  "or  the  parties  adversdj 
interested  therein."  may  release  tbdr  interot 
in  the  8^re  lot,  if  any  they  have.  A  bill  m 
equity  lies  to  remove  a  cloiul  upon  the  title  to 
real  estate  where  there  is  notaplain,  adecmate, 
and  complete  remedy  atlaw.  Wberetbeul^ 
owner  is  in  poraesaion  of  the  premises,  he  cu- 
not  maintain  a  writ  of  entry  without  abaadoD- 
ing  the  possession.  Burm  v.  Lynde,  6  Alio, 
306;  Clouston  V.  Shearer,  99  Mass.  211. 

In  such  case  his  only  remedy  is  in  equity. 
Pub.  Stat.  chap.  76,  ^  1,  provides  that  a  per- 
son in  possession  of  land  may  file  a  petitim  to 
the  court  for  the  puipoee  of  quieting  bis  tidt 
As  the  plaintiff  baa  brought  his  Inll  to 
a  cloud  upon  the  title  to  the  8-acre  lot,  wbiA 
is  in  the  possession  of  one  of  the  respoDdes^ 
and  of  which  he  is  not  in  the  occupetioti,  the 
plaintiff  cannot  maintain  his  bill  if  be  bu  i 
plain,  adequate  and  complete  remedy  at  bw, 
as  such  remedies  exist  under  our  statulta  and 
according  to  our  course  of  practice. 

The  plaintiff  prays  that  the  $800  mortgage 
from  I^ker  to  the  Osgoods  be  decreed  "saot- 
fied  and  discharged."  The  respondent  EDa 
F.  Bars  low  claims  title  under  this  moitgue 
foreclosed.  The  plfdntiff  has  a  plain  reinn; 
atlaw,  by  a  writ  of  entry.  If  the  tenants  to 
such  action  plead  nut  dimisin,  the  validitj  (rf 
the  foreclosure  of  the  mortgage,  which  is  ibe 
foundation  of  the  tenant's  tlue,  would  be  open 
to  the  demandant  at  the  trial.  If  the  mor^ga^ 
was  never  legally  foreclosed,  as  the  plaintiff 
alleges  in  his  bill,  for  any  cause,  then  no  tUe 
passed  to  the  defendant  Ellen  F.  Baistow(£a»- 
rerhoe  v.  Fletcher,  8  Met  168,  164);  aod  a  ver- 
dict in  favor  of  the  plaintiff  would  remoTe  aD 
cload  from  his  title,  so  far  as  any  exists,  b; 
reason  of  this  mortgage.  If  the  tenant  [^ead 
a  disclaimer  or  non-lcnure,  the  like  r^nlt  will 
follow.  In  either  event  he  will  have  no  occa- 
sion for  relief  in  equity.  PrtUt  v.  Pond,  5  Al- 
len, 69. 

The  provisions  of  Pub.  Stat.  chap.  157,  §  1 
cl,  6,  giving  jurisdiction  in  equity  where  tbere 
are  two  or  more  {Mrties  having  distinct  riKfati 
which  cannot  be  adjusted  in  one  actioa  at  bw, 
have  no  apidlcation.  The  defendant  EHIen  F. 
Barstow  is  in  possession  claiming  for  hendf. 
If  the  mortgage  was  paid  and  discharged,  sad 
not forecIoBol.  thedofendant hasno title.  If tbe 
mortgage  was  not  paid,  and  still  remains  an 
open  mortgage,  the  defendant  has  no  titk, 
and  the  plaintiff  has  the  same  rights  under  the 
mortgage  that  Parker,  the  origiiml  mortgagee, 
bad.  If  the  mortg^  was  only  foiedosed, 
then  the  defendants  Barstow  have  titie  to  the 
premises.  The  plaintiff's  ranedy  at  law  is 
plain,  adequate,  and  complete. 

Bill  diamiued. 
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Edwin  A.  FORD 

V. 

Jennie  A.  FORD. 

1.  In  a  libel  for  divorce  for  desertion, 

filed  bv  the  husband  against  the  wife 
more  tlian  three  years  after  the  deser- 
tion, when  within  such  three  years  he 
had  reason  to  belieTe  her  piilty  of 
m-daltery.  and  filed  a  Ubel  for  divorce 
on  that  ground,  whioh  is  etill  pending, 
Seldf  that  his  admission  that  after  be- 
coming satisfied  of  her  adnlt^ry  be  was 
not  willing  to  live  with  her,  was  iiot  a 
eoBMBt  to  her  deaertion. 

•2.  mid,  further,  that  the  fllins  the  Ubel 
fbr  aidnltery  was  a  refusu  to  longer 
cohabit  with  the  wife  and  aaumnted 
to  sneh  consent. 

S.  A  desertion  consented  to  is  not  a 
desertion.  If  one  party  consents  to  a 
separation  on  the  ground  of  the  other's 
adultery,  the  deiuirture  of  the  other 
^11  not  be  a  des^tion  although  the  con- 
sent Is  Justified. 

4.  A  consent  which  will  take  away  the 
character  of  desertion  from  the  original 
departure,  will  take  it  away  equally 
from  the  subsequent  remaining  absent,  if 
giyen  at  a  later  time. 
A  consent,  to  take  away  the  right  of 
the  deserted  party,  mast  be  a  nuuii- 
fested  consent;  nis  nndisctosed  emo- 
tions do  not  affect  his  rights.  Such 
consent  can  be  expressed  by  conduct 
as  well  as  by  words. 

(Woroester — Filed  February  SI,  188T.) 

CASE  reaerred.   L&tel  dumiaaed. 
Libel  for  divorce  on  the  ground  of  deser- 
tion. 

The  libelee  lives  in  Denver,  Colorado,  and 
appeared  \fj  counael  bat  made  no  defense. 
The  case  was  heard  in  the  supreme  court  be- 
fore Devens,  who  reserved  ft  forthecondd- 
ent^n  of  the  full  court. 

The  facts  are  sufflcienUy  set  out  in  the  opin- 

Mr.  W.  S.  B.  Hftpklns,  for  libelant: 

To  obtain  a  divorce  for  desertion,  it  is  not 
necessary  to  prove  a  continued  willingness  to 
receive  back  an  adulterous  deserter. 

Banna  V.  Bating,  8  Swab.  &  T.  516;  Far- 
mer  v.  Farmer,  L.  R.  9  P.  &  D.  246;  Knajm  v. 
Knapp,  L.  R.  6  P.  D.  10;  MaUinam  t.  Mai- 
linaon,  L.  R.  1  P.  &  D.  98. 

The  case  of  Knapp  v.  Knapp,  tupra,  is  like 
tbecase  at  bar  in  the  particular  that,  before  the 
period  of  desertion  was  up,  a  libel  on  the 
ground  of  cruelty  and  deaeroon  had  been  filed, 
and  was  abandoned  to  try  the  one  for  desertion. 

No  brief  filed  for  libelee. 

Hotmas,  delivered  the  opinion  of  the 
court: 

The  Hbelee  deserted  her  husband,  without 
excuse,  more  than  three  yean  before  the  filing 
of  this  libel,  and  has  never  been  willing  to  re- 
turn to  him.  Within  three  years  from  the 
-desertion,  the  husband  had  reason  to  believe 
her  guilty  of  adulteiv  and  filed  a  libel  for  di- 
vorce on  thai  ground,  which  was  contested,  we 


assume,  within  tiie  three  years,  and  which  is 
still  in  court  undecided.  After  the  three 
years,  he  filed  the  present  libel  on  the  ground  of 
desertion.  In  reply  to  a  question  by  the  court, 
he  stated  that  he  had  been  willing  to  take  his 
wife  back  and  to  live  with  her  "until  he  heard 
of  her  adultery  and  satisfied  himself  that  it  was 
true,  after  which  he  was  not  willing  to  live 
with  her." 

The  Act  of  1888.  cbap.  136,  |  1,  required 
ttiat  the  desertion  should  be  "wiuout  thecod- 
sentoftheparty  deserted;"  and,  although  these 
words  have  been  omitted  from  the  l^er  stat- 
utes, the  requirement  is  unchanged  in  cases  like 
the  present,  being  imported  by  the  word  "de- 
sertion" without  more.  A  desertion  conseotcMl 
to  is  not  a  desertion.  Stat.  1857,  chap.  338, 
8  2;  Gen.  Stat.  chap.  107,  g  7;  Stat.  1870,  chap. 
404,  §  2;  Stat.  1878,  chap.  871,  ^§  2,  8;  Pub. 
Stat.  chap.  146.  §  1;  iea  v.  Lea,  8  Allen.  418. 

On  like  principles,  the  absence  of  lawful  con- 
sent is  part  of  the  definition  of  au  assault,  and 
a  license  cannot  be  pleaded  specially  at  com- 
mon-law, but  must  be  proved  under  the  general 
issue.  ChriatotAenon  v.  Barr,  11  Q.  B.  478. 

But  we  apprehend  that  In  the  one  case,  ta  in 
the  other,  "without  the  consent"  means  with- 
out the  manifested  consent,  and  that  the  undis- 
closed emotions  of  the  deserted  party  do  not 
affect  his  rights.  We  think  Uiat  this  view  is 
sustained  by  the  general  analogies  of  the  law, 
as  well  as  by  considerationft'  specify  appli- 
cable to  the  particular  case.  If  a  plaintiff,  in 
assault  and  battery,  Bhould  admit  that  he  hoped 
that  the  assault  would  be  committed,  and  re- 
joiced when  it  was,  because  of  ttie  prospect  of 
damages,  he  might  still  recover,  if,  so  far  as 
his  demeanor  to  the  defendant  was  concerned, 
he  stood  upon  his  legal  rights.  The  consent 
required  to  disprove  the  assault  is  a  license. 
So,  when  a  wifeleaves  her  hnshand,  he  may  be 
glad  to  be  rid  of  her,  but  stand  upon  his  rights 
and  riTe  her  a  home  as  long  as  she  will  accept 
it  Of  course  proof  that  he  entertained  the 
feelings  supposed  might  make  it  hard  to  believe 
that  he  did  not  show  them  and  thus  express 
his  consent  to  the  separatloa— for  the  consent 
can  be  expressed  by  conduct  as  well  as  by 
words.  But  we  are  not  considering  the  effect 
of  a  state  of  feeling  as  evidence  of  overt  actn,  but 
its  legal  operation  apart  from  any  overt  acts  or 
conduct  expressive  of  it. 

The  admission  in  the  present  cose  is  not  mere- 
ly that,  after  becoming  satisfied  of  his  wife's 
adultery ,  the  libelant  was  glad  that  she  re- 
mained absent,  but,  fairly  construed,  it  is  that 
he  would  not  have  recaved  her  back.  This 
further  element  by  itself  Is  not  enough  to 
change  our  opinion  upon  the  case.  When  one 
party  terminates  the  cohabitation  by  desertion, 
the  other  is  not  bound  to  take  any  steps  to  re- 
store it.  If  he  remains  silent  until  he  files  his 
libel,  his  silence  does  not  take  away  his  right 
to  a  decree.  Conduct  which  in  itself  is  proper 
cannot  be  made  improper  by  inquiring  what 
he  would  have  done  m  an  event  wnich  did  not 
happen .  The  mode  of  testing  that  was  iFor  the 
wife  to  offer  to  return.  A  tender  under  a  con- 
tract would  not  be  excused  by  the  contractor's 
subsequent  admission  that  he  would  not  have 
accepted  it  If  made,  provided  he  had  done  no 
overt  act  of  waiver.  In  general  a  person  does 
not  loose  rights  wlilGli  be  may  uwfully  re- 
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nouDce,  until  he  has  renounced  them  by  an 
overt  act.  With  reference  to  the  present  case, 
va  may  remark  that  a  contrarr  doctrine  would 
make  a  divorce  for  desertion  almoet  always  un- 
attainable without  perjury.  For,  except  in 
unusual  circumstances,  it  is  not  to  be  supposed 
that  a  libellant  would  have  been  willing  to  re- 
ceive the  libellee  back,  if  the  latter  had  offered 
to  return  the  dav  before  the  Ubel  was  filed. 

But  this  case  does  not  stop  with  the  admission 
of  the  husband  that,  after  be  heard  of  the  adal< 
tery,  he  was  not  willing  to  live  with  his  wife.  It 
further  appears  that  he  expressed  that  unwilling- 
ness by  the  overt  act  of  filing  a  libel  for  divorce, 
setting  up  adultery  as  the  cause,  and,  as  we 
may  assume,  by  causing  service  to  be  made 
upon  the  Ubellee.  At  all  events,  the  libel  was 
contested  so  that  the  libellee  had  notice  of  it  in 
some  way .  Filing  that  libel  was  an  act  express- 
ly directed  against  the  wife,  and  we  think  it 
bnposdble  to  say  tbat  the  act  did  not  import,  on 
its  face,  a  refusal  to  longer  cohabit  with  tiie 
wife,  as  its  only  objects  would  have  been  de- 
feated at  once  by  cohabitation.  See.  further, 
Sullivan  v.  SulUvan,  2  Add.  Eccl.  899  J08; 
Doule  V.  JkniU,  26  Mo.  545;  Chapman  v.  ma^ 
taan,  10  C.  E.  Green,  894.  It  is  clear  that  if 
one  party  conswits  to  a  separation  on  the  OTOund 
of  the  Other's  adultery  then  first  made  known 
to  him,  the  departure  of  the  other  will  not  be 
a  desertion,  although  the  consent  is  justified. 
Fira  v.  Fera,  96  Ma«.  165;  Pidgt  v.  PSdge,  8 

Met.  267.  .    _^    .  1. 

The  statute  lequlies  the  desertion  to  be  con- 
tinued up  to  the  filing  of  the  Ubel.  Pub.  Stat, 
chap.  146,  §1.  .  ^  . 

It  seems  to  follow  from  the  words  of  the  Act, 
coupled  with  the  meaning  which  we  followed 
in  Lea  v.  Lea  in  giving  to  the  word '  'desertion , 
as  well  as  from  geuerd  principles,  that  a  consent 
which  would  take  away  the  character  of  deser- 
tk>n  from  the  original  departure  will  take  it 
away  equally  from  the  subsequent  remammg 
absent.  If  given  at  aUler  time. 

It  is  true  there  are  some  English  cases  wHicn 
seem  to  establish  that,  under  some  circum- 
stances, a  justifiable  refusal  by  a  wife  to  receive 
her  husband  back  after  he  has  deserted  her 
will  not  stop  the  running  of  the  statutory  time. 
(have*  v.  Qraw»,  88  L.  J.  Mat  66;  Jfafihjwm 
V.  MaUintmt,  L.  R.  1  P.  *  D.  98,  94;  Knapp 
V.  Knapp,  L.  R.  6  P.  D.  10. 

But  these  cases  arose  under  a  statute  which 
gives  a  wife  a  right  to  obtain  a  divorce  for  adul- 
tery  only  when  coupled  with  desertion,  without 
reasonable  excuse,  for  two  years  or  upwards. 
They  only  decide  that  a  wife's  refusal  to  re- 
ceive her  husband  back,  unless  he  will  abandm 
an  adulterous  connection  in  which  he  is  still 
persisting,  will  not  prevent  the  running  of  the 
two  years.  To  hold  otherwise  would  make  the 
statute  useless  in  the  most  aggravated  cases, 
and  no  general  conclusion  can  be  drawn  from 
such  decisiona.  ttee  ForriU  v.  Porrilt,  18 
Mich:  420. 

Libel  Oitmitied. 

GOODYEAR  DENTAL  VULCANITE  CO- 

«. 

E.  Ernest  CADTTC. 

1  Where  a  trMsorer  of  a  company  has 
miM^pM^rlfttad  its  fbnds  and  wronff- 

M6 


fully  lent  them,  such  comp— y  nagr 
•ne  the  borrower  for  them  withovt 
eoadonlii^  the  oflbaiaa  of  the  treaannr 

or  relieving  him  from  liability. 
2.  A  eompromlM  hy  the  eonspajiy^  with 
such  borrow«r»  made  in  fcood  faith 
after  notice  to  the  treasurer  and  offer  to 
permit  him,  upon  paying  the  lUDoant 
due  the  plaintuf,  to  assume  the  eoatnl 
of  the  suit,  and  to  awign  to  him  the 
cause  of  action,  which  offer  hedetdined, 
and  a  release  of  the  borrower,  did  B«fc 
operate  to  diaehajwe  aueh  troMorer 
from  llabiUt J-  toT  iS»  fmids  thus  ndnp- 
propriated. 

(Suffolk  FIted  FiebnuuT  SS.  WT J 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Suffolk  Coun^  in 
favor  of  pbuntiffl  iaan  actiim  of  conbract.  4f- 

firmed. 

The  case  was  heard  in  the  court  below  on  aa 
agreed  statement  of  facts,  on  which  the  court 
ordered  judgment  for  plaintiff  for  «7,S4S.8S. 
and  defendant  appealed. 

The  facts  sumcieotly  appear  from  the  o|iiii- 
ion. 

Mr.  J.  R.  Bnllard,  for  defendant: 
If  tiie  loan  were  a  proper  one,  the  defendant 
cannot  personally  be  held  to  answer  in  this 
suit;  if  it  were  nnproper,  the  receipt  of  the 
amount  bv  the  Color  Printing  Company  was 
equally  tfunted  by  his  wiongdoing. 

xbe  Vulcanite  Company,  knowing  all  the 
facts,  had  the  power  of  election,  not  of  reme- 
dies but  of  rights;  and  thereupon  elected  to  soe 
the  Color  Fnnting  Company  in  contract,  there- 
by abandoning  au  claims  of  ownership  in  the 
funds  transferred,  and  becoming  barred  froa 
the  other  t^ht  disafflnninp  the  traiwactiw, 
suing  in  trover,  and  so  remaining  in  positian 
to  assert  its  claim  against  defendant  persoih 
ally. 

ButUr  V.  midreth,  5  Met  49;  PJerffMon  t. 
Carriiigton,  0  Bam.  &  C.  60. 
An  agent  who  has  become  responsible  to  bi> 

?irincipal  for  damages  will  be  discharged  theie- 
rom  by  th^ratification  of  his  acts  by  his  prin- 
cipal. 

Story,  Ag.  §  243;  Whart.  Ag.  §  66;  Omagt 
V.  Huii,  9  Pet.  607  (84  U.  S.  bk.  9,  L.  ed.  246); 
PargmtMv.  Armor,  8  Pet.  418  (28  U.  S.  bk.  i; 
L.  ed.  724). 

A  ratification  cannot  be  restricted  to  parts  of 
an  act;  the  principal  must  of  necessi^  rati^ 
the  whole  or  none. 
Whart.  Ag.  %  72. 

To  sue  on  a  contract  necessarily  ratifies  the 
contract 

Whart.  Ag.  §  00,  and  cases  dted;  OMJ6»- 
ing  Co.  v.  Nat.  Bank,  96  U.  8.  640  (Bk.  24,  L 

ed.  648). 

Mr.  H.  N.  HMldoB,  for  plaintiff: 
There  was  not  an  election  to  affirm  the  ooo- 

tract  of  loan  between  Caduc  and  the  Cdw 
Printing  Company,  as  in  Butler  v.  MldreA,  5 
Met.  49,  and  Fie^  v.  arnUh.  6  Cuah.  386.  nl- 
ifjring  Caduc's  act  and  leaving  onl^  the  Color 
Printing  Company  liable  to  the  plamtiff.  An 
action  brought  directiy  on  the  contract  mads 
by  Caduc  with  the  Color  Printing  Compsaf 
mi^t  have  produced  audi  a  teaiiH;  but  an  a^ 
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tlon  for  moD^  had  and  received  was  a  direct 
repudiation  ox  his  act. 

Even  if  the  defendant  were  only  the  surety 
of  the  Color  Frintine  Company,  or  under  a 
mere  subsidiary  liabuity  for  its  indebtedness, 
tliis  qualified  release  would  not  discharge  Iiim. 

Didcinwn  v.  Mekunmet  Bank,  180  Mass.  183; 
Menwraiy  t.  Ahhw.  125  Mass.  S8 ;  Tobeif  v. 
mia,  114  Han.  ISO;  Bohier  x.  Ltn-ing,  6  Onah. 
887. 

The  effect  of  this  reservation  is  to  continue 
the  defendant's  liability  to  the  plaintiff,  and  to 
reserve  unimpaired  to  the  defendant  any  rem- 
edy which  he  may  have  against  the  Color  Print- 
ing Company. 

Metcau,  J.,  in  Si^ier  v.  Loring,  supra. 

But  the  defendant's  liability  to  the  plaintiff 
vraa  not  subsidiary  to  that  of  the  Color  Print- 
ing Company.  His  liability  is  an  admitted 
fact,  and  arose  out  of  his  uwu  wrongdoing ;  It 
does  not  sufficiently  appear  whether  the  Color 
Printiog  Companv  was  under  any  liability  to 
the  plaintiff.  A  fortiori,  therefore,  the  defend- 
ant was  not  dischaiged  by  the  qualified  release 
given  to  the  Color  ftlnting  Company. 

Berkahire  OUm  Co.  v.  WoUsott,  2  Allen,  237  ; 
Brtgham  v.  I^dmer,  3  Allen,  450. 

The  creditor  will  not  be  required  to  resort  to 
a  fund  of  which  he  can  realize  the  benefit  only 
by  litigation.  His  settlement  made  in  good 
faith,  whereby  he  releases  the  primary  fund  for 
less  than  its  full  value,  will  not  prevent  his  re- 
BUting  to  the  secondary  fund  forthe  remainder 
of  bis  claim. 

Kidder  v.  Page,  48  N.  H.  880;  Emmom  v. 
Bradley,  56  He.  888;  Walker  t.  Oowr,  2  8.  C. 
16. 

If  the  effect  of  the  plaintiff's  settlement  with 
the  Color  IMntiog  Company  would  otherwise 
bave  been  wholly  to  diachuge  the  defendant 
firom  his  liability  for  Qie  sums  which  he  had 
loaned  to  the  Color  IMnting  {kmoBJiS,  yet  this 
effect  is  prevented  by  the  phdntlfl's  notice  to 
the  defendant. 

AffrieuUural  Bank  t.  Bishop,  6  Gray,  817; 
Tieman  v.  Woodruff,  5  McLean,  360;  Pamie 

Commerciai  Banlc,  6  Smedes  &  M.  24;  Mul- 
ler  T.  Wa<Uington,  5  S.  C.  842;  Bawlingt  v. 
AirAam,  12  La.  Ann.  680. 

Indeed,  in  this  Commooweatlh  an  attach- 
ment of  tiie  principal  debtor's  property  is  not  a 
security  which  the  surety  can,  upon  payment, 
claim  for  himself,  and  its  abandonment  does 
not  discharge  the  surety. 

Bellom  V.  LoteU,  5  Rck.  807. 

Korton,  CK  J.,  delivered  the  o[toion  of 
the  court: 

It  la  admitted  that  the  defendant,  being  the 
treasurer  of  the  plaintiff,  and  also  of  the  Na- 
tional Color  Prit^ting  Companv,  misappro- 
priated the  funds  of  the  plaintiff,  and  without 
authority  loaned  them  to  tiie  last-named  com- 
Moy.    The  plaintiff  afterwards  sued  the  Color 
Printing  Company,  ami  tiie  defendant  contends 
that  this  was  a  ratification  of  hla  acts  and  dls- 
■  charged  him  from  respon^bfllty.   The  form  of 
'  the  suit  is  not  stated,  except  that  it  was  an  ac- 
tion of  contract.   It  may  have  been  on  action 
for  money  had  and  received,  in  which  the  plain- 
;  ttff  went  upon  the  ground  that  the  defendant 
li  had  wrongfully  taken  the  phunUff's  money  .and 
I'  devoted  it  to  the  use  of  the  Color  Printing  Com- 

%  HAB8. 


paoy  with  its  knowledge.  Thiscertainly^wonld 
not  be  a  ratification  ot  the  defendant's  acts,  as 
it  proceeds  upon  the  ground  that  they  are  un- 
authorized and  wrongful. 

But  even  if  the  defendant  had  taken  notes  of 
the  Color  Printing  Company,  payable  to  the 
niaintifl,  and  the  suit  was  upon  such  notes,  we 
do  not  think  that  it  would  necessarily  opoate 
to  discbarge  the  defendant  from  his  llabfll^. 
It  may  be  that  the  Color  Printing  Company 
would  have  the  right  to  insist  thatbrlQg^  the 
suit  was,  as  to  it,  a  ratification  of  the  loan  or  an 
election  between  two  remedies.  We  do  not  dis- 
cuss this  question.  If  it  could,  it  must  be  upon 
the  ground  that  the  plaintiff  had,  as  to  it,  an 
elecHon  between  two  in«>nsi8tent  remedies,  and 
that  the  choice  of  one  precluded  him  from  using 
the  other.'  Thus,  if  an  agent  unlawfollr  sdu 
goods  of  the  principal,  the  latter  has  an  efection 
either  to  sue  for  the  goods  upon  the  contract 
made  by  the  agent,  or  he  may  repudiate  the 
sale  and  bring  an  action  of  trover.  Having 
elected  one,  he  cannot  resort  to  the  other,  be- 
cause they  are  inconsistent  and  repugnant. 
Butter  V.  BUdreih,  5  Met.  49. 

But  this  principle  does  nbt  apply  where  a 
man  has  the  right  to  resort  to  two  parties  by 
remedies  which  are  not  inconsistent  Take  the 
case  before  us.  The  plaintiff  discovers  that 
its  treasurer  has  misused  its  money,  and  wrong- 
fully lent  it.  Why  may  it  not  pnyerly  say  to 
him,  "We  hold  you  responsible  ^r  this  mis- 
use; we  will  reduce  our  damage  by  recovering 
what  we  can  from  the  borrower,  but  shall  look 
to  you  for  indemnity  for  such  damage  as  we 
finally  sustain  from  your  misconduct?"  This 
is  all  that  bringing  a  suit  against  the  borrower, 
in  whatever  form,  necessarily  says  or  implies. 
There  is  nothing  inconsistent  in  the  two  posi- 
tions; there  is  nothing  in  the  nature  or  the  jus- 
tice of  ^  case  which  should  preclude  the  prin- 
cipal  from  pursuing  this  course,  which  u  for 
the  interest  of  the  agent.  To  hold  that  bring- 
ing a  suit  under  such  circumstances  not  only 
ratified  the  loan  so  far  as  the  borrower  is  con- 
cerned, but  condoned  the  offense  of  the  agent 
and  relieved  him  from  all  liability,  would  be 
carrying  the  doctrine  of  implied  ratification  to 
an  unreasonable  and  unjust  extent. 

The  defendant  also  contends  that  the  plaintiff 
discharged  him  from  liability  by  its  settlement 
of  the  suit  against  the  Color  Printing  Company. 
It  appears  that  in  that  suit  the  plaintiff  attached 
personal  property  of  the  Color  Printing  Com- 
pany of  an  uncertain  amount;  that  a  morb^gee 
duly  notified  the  officer  that  he  claimed  tne  at< 
tached  property  UQder  a  mortgage;  that  the 
Color  Printing  Company  was,  in  fact,  insol- 
vent; that  a  receiver  of  that  company  was  ap- 
pointed in  New  Jersey,  where  it  was  Incorpo- 
rated, who  offered  to  pay  the  plaintiff  in  set- 
tlement of  the  suit  about  40  per  cent  of  its 
claim;  that  the  plaintiff  notified  the  defendant 
and  the  sureties  on  his  treasurer's  bond,  of  this 
offer,  and  offered  to  permit  him,  upon  pa^ng 
the  amount  due  the  pWntlff,  to  assume  the  con- 
trol of  the  suit  and  to  assign  to  him  Its  cause  of 
action.  The  defendant  declined  this  proposi- 
tion, and  thereupon  the  plaintiff  compromised 
with  the  Color  Printing  Company  and  gave  a 
release  discharging  the  comi^ny  from  all  ac- 
tions and  causes  (taction, "reserving,  however^ 
all  its  remedy  against  E.  Ernest  Caduc,  for- 
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merly  its  treasurer,  and  the  sureties  upon  bis 
-official  bond."  We  are  of  opinion  that  this  did 
not  operate  to  discharge  the  defendant.  The 
plaintiff  Kave  him  and  his  sureties  a  reasonable 
opportiinTtjr  to  intervene  in  the  suit,  and  to  pro- 
tect their  right  by  prosecuting  it,  if  the  offer  of 
compromise  was  not  sufficient.  The  plaintiff 
settled  the  suit  in  good  faith,  believing  that  the 
sum  offered  was  more  than  could  be  realized 
by  iffosecuting  the  action.  There  is  no  evidence 
in  uiecasetliatttaisbeliefwas  not  well  founded. 
It  has  done  all  that  could  fairtj  be  required  of 
it.  The  defendant  has  no  ground  of  complaint, 
there  being  no  proof  that  the  amount  realized 
was  not  as  much  as  could  have  been  obtained 
by  further  litigation.  If  the  effect  of  the  set- 
tiement  is  to  bar  any  claim  by  him  against  the 
Color  Printing  Company,  which  we  need  not 
discuss,  it  is  his  own  fault,  for  which  the  plain- 
tiff should  not  sofler. 


Jsmes  M.  BUBEE 
«. 

John  COLBERT. 

1.  The  conMut  of  the  hnaband  is  not 
neceBsary  to  give  validity  to  a  will  ex- 
ecnted  bx  the  wife,  or  to  affect  its  op- 
eration, except  as  It  may  deprive  him  of 
hia  tight  asteiuuit  by  toe  enrtsay. 

fl.  Where  the  wife  made  a  will  in  whicb- 
edie  gave  a  pecuniaiT'  legfacy  to  her 
Inuuutd  and  added  the  words.  "  which 
is  to  be  in  full  settlement  of  all  his  de- 
mands upon  my  estate/'  and  devised  to 
others  all  of  her  real  estate,  she  thereby 
did  "  provide  otherwiae  hy  her  will  '* 
than  that  her  husband  should  have 
one  half  of  her  land  for  his  life*  in  pur- 
suance of  Stat.  1877,  chap.  88. 

(Hiddlesez  Filed  Februarj  28, 1887.} 

APPEAli  by  petitioner  from  a  decree  of  the 
Superior  Court  of  Middlesex  County,  dis- 
missing a  petition  forpartltira  ot  lands. 
tion  dumitaed. 

Petition  filed  by  James  M.  Burke  for  a  par- 
tition of  land  held  by  John  Colbert,  under  deed 
ftom  the  administrator  with  the  will  annexed 
<A  ^dget  Burke,  deceased,  of  which  petition- 
er claimed  an  undivided  half  interest  as  snrviv- 
ing  husband  of  said  Bridget  Burke,  who  died 
March  21,  1888,  leaving  surviving  three  sons, 
children  of  hers  by  a  former  marriage,  but  of 
the  marriage  with  petitioner  never  having  bad 
issue  bom  alive. 

Said  Bridget  Burke  left  a  will  which  was 
drawn  and  executed  without  the  knowledge 
or  amsent  6t  petitioner,  and  made  disposition 
of  all  her  property.  The  will  contained  the 
following  dause: 

"1st.  To  my  husband.  James  Burke,  I  give 
the  sum  of  $600,  which  fs  to  be  in  full  settle- 
ment of  all  his  ^mands  upon  my  estate." 

This  Bom  of  9600  was  d&eeted  to  be  paid  out 
of  the  OTOceeds  <tf  tiie  sale  of  the  land  in  ques- 
tion. :  The  will  was  duly  admitted  to  probate 
and  an  administrator  wtui  the  will  annexed  was 
appointed,  and  the  premises  in  questi<m  duly 
sold  by  liim  to  the  respondent. 

M8 


Petitioner  claims  to  be  entitled  under  the  laws 
of  the  Commonwealth  to  a  life  estate  in  one 
hatf  the  real  estate  of  which  Bridget  Burke 
died  seised,  includingthe  land  hdd  respond- 
ent under  said  deed. 

The  case  was  heard  in  the  court  below  on 
agreed  facts  substantially  as  set  out  above,  and 
the  courtfoundtbepetitfonerwasnotentittodto 
partition  and  dismutsed  the  petition,  and  the 
petitioner  appealed  to  this  court. 

Mr.  Cfaax-lea  F.  Donneliri  for  p^tiooen 

When  a  man  and  his  wife  are  adsed  in  her 
right,  and  when  a  married  woman  Is  seised  to 
her  sole  and  separate  use,  free  from  the  con- 
trol of  her  husband,  or  of  any  estate  of  inher- 
itance in  lands,  tbe  hustend  shall,  on  the  deaUi 
of  his  wife,  when  he  has  no  right  as  tenant  by 
the  curtesy,  hold  one  half  the  lands  for  bis  Ufe, 
unless  the  wife  shall  by  will  provide  other- 
wise. 

Acts  &  Besolvea  1877,  chap.  83. 

When  a  man  and  his  wife  arfe  seised  in  her 
right,  and  when  a  married  woman  is  seised  to 
her  sole  and  separate  use  of  an  estate  of  inheri- 
tance in  lands,  and  they  have  issue  bom  alive 
which  might  have  inherited  such  estate,  the  hus- 
band shall  hold  the  lands  for  fais  life  as  a  tenant 
thereof  by  the  curtesy.  .If  th^  have  had  no 
such  issue,  he  shall .  if  his  wife  does  not  provide 
otherwise  by  her  wDl,  hold  one  half  of  saA 
lands  for  his  life. 

Pub.  Stat.  chap.  184,  SI. 

By  Acts  &  Resolves  1885,  chap.  255,  |  2, 
"  Section  1  of  chapter  124  of  the  Public  Stat- 
utes is  amended  by  striking  out  the  words:  'If 
his  wife  does  not  ]»ovide  otherwise  by  herwOr 
in  the  sixth  and  seventh  lines  of  said  I." 

The  intent  of  the  Legislature  in  passing  chap. 
88  of  the  Acts  of  1877,  is  made  plain  tn-  the  en- 
acting of  chap.  255  of  the  Acts  of  1885.  It  vm 
to  ^ve  to  the  husband  of  a  deceased  testatrix 
a  right  she  could  notdeprive  him  of  in  ber  real 
estate,  if  no  Issue  hsd  been  bom  alive  of  tbo 
marriage. 

All  the  l^slation,  repealed  or  unrepealed, 
is  by  a  famiUuu-  rule  to  be  considered  In  ascer- 
taimng  the  intention  of  the  L^^slature. 

CommonvBetUth  v.  Munaon,  127  Maas.  441: 
Church  V.  Oroeker,  8  Mass.  17,  21;  BaUm  v. 
Qreen.  23  Pick.  528,  631, 

Where  one  statute  Is  repealed  and  a  man 
comprehensive  one  enacted  relating  to  the  ssme 
subject,  in  putting  a  ccmstouctkm  upon  one  of 
them,  resort  may  be  had  tn  the  other. 

8  Gray,  457. 

It  is  uways  to  be  presumed  that  the  Le^- 
lature  intends  the  most  beneficial  construction 
of  its  Acts,  when  the  design  (tf  them  is  not  ap- 
parent. 

4Ma88.  S87. 

It  is  contended  by  the  petitioner  Uiat  it  was 
the  intent  of  the  Legislature  to  give  to  the  hus- 
biuid  of  the  testatrix,  where  no  issue  had  been 
bom  alive  of  the  marriage,  an  actual  and  valo- 
able  right  in  her  lands,  of  which  he  could  be 
deprived  only  by  her  otherwise  providing  in  hff 
will,  and  that,  under  a  well  known  maxim 
construction,  the  word  "  otherwise'*  can  only 
include  things  ^vsdemom^nCi. 
Mr.  Owen  A.  Galvin*  for  tenant: 
The  will  of  Bridget  Burke  took  effect  upon 
herdeath.  March  81, 1888.   Theassentof  the 
btabKOGl  was  not  essential  to  its  vafidi^. 
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Pub.  Stat.  chap.  147,  g  6;  SiUb^  v.  BuOock, 
10  Alien,  04;  Burrouoht  v.  Nutting,  105  Man. 
338. 

The  words  (in  Pub.  Stat.  chap.  147.  §6).  "ex- 
cept that  such  will  shall  not,  without  the  hus- 
band's written  consent,  operate  to  deprive  him 
of  his  tenancy  by  the  curtesy  in  her  real  estate, 
or  of  more  than  one  half  of  her  personal  estate, " 
do  not  render  the  consent  of  the  husband  es- 
mntM  to  the  validity  of  the  will. 

Idem. 

The  will  of  the  testatrix  in  terms  meets  all  of 

the  requirements  of  the  statute,  and  ia  a  com- 
plete bar  to  the  claim  of  the  petitioner,  that  he 
takes  under  said  clause  of  Pub.  Stat.  chap.  134, 

tl,  because;  (1)  there  is  a  provision  for  the 
nsband  in  said  will;  (2)  the  legacy  therein ' 
given  to  him  "is  to  be  in  full  settlement  of  all 
his  demands  upon  myestate:"  (8)  the  estate  in 
"Which  partition  is  churned  is  to  be  fiold,  and  all 
legacies.  Including  the  one  given  the  husband, 
are  to  be  paid  from  the  proceeds;  (4)  the  rest 
and  residue  is  disposed  of  by  the  will  and  given 
to  a  child  by  a  former^usband;  (6)  there  is 
such  a  dispmition  of  her  property  by  will  as 
clearlv  shows  that  the  testatrix  did  not  intend 
that  the  husband  should  ^have  a  life  estate  in 
one  half  of  her  lands. 

If  the  husband  takes  under  the  provision  of 
the  statute,  he  takes  the  life  tenancv  in  one 
half  of  the  wife's  estate,  as  the  heir  to  bis  wife. 
Lavery  v.  ^an,  8  New  Eng.  Rep.  439. 
The  petitioner  has  no  interest  or  title  to  the 
estate,  and  has  no  ri{^t  to  partition,  because 
the  estate  was  sold  for  the  payment  of  debts  and 
legacies,  and  the  tiUe  of  tne  tenant  is  derived 
from  the  administrator  with  the  will  annexed  of 
Bridget  Burke,  under  such  sale,  made  under  a 
license  of  the  probate  court.  The  petitioner 
having  no  tenancy  by  the  curtesy,  the  tenant 
took  an  absolute  title  to  the  estate  tiiereby  con- 
veyed, and  the  petitioner  has  no  right  or  inter- 
est therein  which  will  authorize  the  mainte- 
nance of  this  petition  for  partition. 

Pub.  Stat.  chap.  184,  g§  1,  3,  11;  Spraguev. 
Wut,  127  Mass.  471. 

Under  the  will  the  estate  Is  to  be  sold,  and 
special  provisions  are  made  for  the  dispo- 
sition of  the  proceeds.  The  administrator  is 
the  donee  of  the  power  to  sell  because  he  is  the 
appointee  of  the  judge  of  probate,  to  whom, 
under  the  wilt,  was  specially  given  the  appoint- 
ment of  ezetmtor,  and  whose  appointee  was  to 
sell  the  estate  and  apply  the  proceeds;  the  ad- 
ministrator was  therefore  obliged  to  exercise 
the  power  of  sale,  it  being  coupled  with  a 
trust. 

Qreaumgh  v.  WtUn,  10  Gush.  571. 

W.  Allen,  J.,  delivered  the  oplnicm  of  Uie 

court: 

By  Pub.  Stat.  chap.  147,  §  6,  which  was  a 
substantial  re-enactment  of  Gen.  Stat.  chap.  106, 
|§  9,  10,  a  married  woman  was  empowered  to 
devise  her  real  estate  as  if  she  were  sole,  except 
thM  her  will  should  not,  without  the  written 
consent  of  the  husband,  operate  to  deprive  him 
of  his  tenancy  by  the  curtesy.  "The  manifest 
Intention  of  the  Legislature  was  to  confer  on  a 
married  woman  full  testamentary  capacity  as 
to  her  real  estate,  subject  only  to  the  right  of 
the  husband  as  tenant  by  the  curtesy.  The 
consent  of  tiie  husband  Is  not  Dsceasaiy  to  give 
2  Mass. 
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validiliy  to  the  will  or  effect  to  its  operation,  ex- 
ceptaait  may  deprive  him  of  bistight  as  tenant 
by  the  curtesy.  BOa&yv.  Bttlloek,  10  Allen.  98; 
Burrmghs  v.  Nutting,  106  Mass.  238. 

While  it  is  admitted  that  this  was  the  effect 
of  the  statute  before  the  enactment  of  Stat. 
1877,  chap.  88,  It  is  contended  that  the  latter 
statute,  which  Is  re-enacted  in  Pub.  Stat  chap. 
124,  g  1,  gives  to  the  husband  who  is  not  ten- 
ant by  the  curtesy  ari^tin  bis  deceased  wife's 
land8,of  which  she  cannot  deprive  him  by  will.  • 
The  provision  Is  that  the  husband  who  is  not 
tenant  by  the  curtesy  shall.  If  his  wife  does  not 

Erovide  otherwise  by  her  will,  hold  one  half  of 
er  lands  for  his  life.  It  is  argued  that  the  in- 
tention of  the  statute  is  to  give  to  the  husband 
a  right  or  estate  in  the  lan&  of  tiie  wife,  which 
she  cannot  devise  from  him  unless  she  makes 
an  adequate  provision  of  the  same  kind  for  him 
in  her  will. 

We  do  not  think  that  the  statute  can  be  so 
construed.  The  expression  in  Stat.  1877,  chap. 
88, ' '  unless  the  wife  shall  by  will  provide  other- 
wise, "  and  in  Pub.  Stat.  chap.  124,  §  1,  "if. 
his  wife  does  not  provide  otherwise  by  her  wHl," 
does  not  intend  a  provision  for  the  husband, 
bat  provisions  in  ration  to  the  property.  The 
apparent  intention  is  not  to  take  from  uie  wife 
tiie  power  of  devising  her  land,  but  to  direct 
the  descent  of  lands  of  which  she  had  made 
no  disposition  by  will.  Like  the  similar  pro- 
vision in  regard  to  a  widow,  the  statuta  is  a 
modification  of  the  Statute  of  Descents.  Bean 
V.  Bean,  ISl  Mass.  287. 

The  words  above  quoted  from  It  are  eqnln- 
lent  to  "not  having  lawfully  devised  the  same," 
in  the  Statute  of  Descents.  Gen.  8tat.chap.9]. 

11;  Stat.  1876,  chap.  220;  Pub.  Stat.  chap. 
85,  SI. 

The  right  of  the  husband  does  not  attach  to 
lands  devised  by  the  wife,  and  it  is  subject  to 
the  creditors  of  the  wife.  In  tUs  respect  it 
corresponds  with  the  interest  given  in  ^  8  of 
the  same  <^pter,  to  a  wife,  in  the  lands  of  her 
husband  who  dies  without  issue.  Stat  1885, 
chap.  856,  by  striking  out  the  words  above 
quoted  from  §  1,  made  a  material  change  in 
the  statute,  but  cannot  aiTect  the  rights  ca  the 
petitioner. 

The  wife  of  the  petitioner  made  a  will  In 
which  she  gave  a  pecuniair  legacy  to  the  peti- 
tioner, and  added  the  words  "which  is  to  be  In 
full  settlement  of  all  his  demands  upon  nay  es- 
tate" and  devised  to  others  all  of  her  real  estate. 
She  thereby  did '  'provide  otherwise  by  her  will" 
than  that  her  husband  should  have  one  half  of 
her  lands  for  bis  life. 


Emeline  TROWBRIDGE 
e. 

Town  of  BROOKUKE. 

1.  A  town  whioh  lavrfully  takes  land  and 
eonstrneta  a  oommon  sewer  therein, 
whereby  a  well  upon  land  not  taken, 
nor  adjoining  land  taken,  is  made  dry. 
it  having  been  fed  by  water  percolating 
throuKh  the  soil,  is  lia.ble  to  pay  dam- 
ages therefor  to  the  oMmerof  theland 
in  whleh  the  well  Is  Bitnated. 

249 

Digitized  by  GooqIc 


790 


Nbw  EHaiiAin)  Repobtbb-— Sup.  Jdd.  Ct.  op  MABaACHUBBm. 


Fkb., 


S.  A  railroad  eompaj^  taJdn^  land  for 
its  right  of  way  ia  not  the  absoluto 
owner  of  the  land  taken,  buttokesand 
holds  the  right  to  occupy  it  for  certain 
purposes;  and  in  exercising  its  rights  it 
acts  by  Tirtue  of  authority  given  oy  the 
same  statute  which  gives  a  remedy  to 
the  adjacent  landowner  to  recorer 
damages  for  injuries  oeoftBioned  by  the 
taking  for  railroad  purposes. 

S.  Where  a  land  owner  is  damaged  1^ 
dralBaffa  of  water  from  Ua  well,  by 

^  reason  of  the  construction  of  a  sewer, 
the  case  is  within  the  meaning  of  the 
atatnte  providing  for  the  recovery 
of  damagea  for  injury  to  lands  caused 
by  the  appropriation  of  private  prop- 
erty to  public  QBOi  notwlthrtanding 
the  land  injured  la  not  a  portion  of 
the  land  appropriated  to  the  public 

(Norfolk  Filed  Februair  W,  1887.) 

ON  Tespondent's  exceptions.  OverruUd. 
Petition  filed  August  S6,  1885,  to  recover 
damages  alleged  to  have  been  sustained  by  the 
petitioner  by  reason  of  the  draining  of  two 
wells  on  her  land  in  Brookliae,  caused  by  the 
building  of  a  sewer  by  the  respoodent  town. 

At  the  trial  in  the  sapco^or  court  before 
Hammond,  J.,  it  appeared  in  evidence  that  the 
petitioner's  land,  in  which  said  mils  were  lo- 
cated, was  situated  at  the  junctitm  of  School 
and  Washington  streets  in  said  Brookltne,  was 
bounded  southerly  by  School  Street,  westerly 
by  land  of  James  H.  Beals,  easterly  by  laod 
of  iSary  H.  Eager,  and  northerly  by  land  of 
Hrs.  Catherine  H.  Hall,  and  was  separated 
from  the  land  of  Chandler,  hereinafter  men- 
tioned, by  the  said  estate  of  said  James  H. 
Beals;  that  the  sewer  complained  of,  called  the 
Cyimss  Street  sewer,  was  duly  laid  out  by  the 
selectmen  of  the  town  on  March  0. 1885,  and 
duly  accepted  and  allowed  by  said  town  at  a 
town  meeting  held  March  80, 1 885,  and  extended 
from  Sullivan  Road  through  Gardner  Road, 
Tappan  Street,  Gorham  Avenue,  Davis  Avenue 
and  Cypress  Street,  to  Washington  Street,  and 
thence,  crossing  Washington  Street  itearly  at 
right  angles,  extended  through  land  of  Cliza 
J,  Chandler  until  it  coDnected,  at  a  point  within 
the  laud  of  said  Chandler,  with  another  sewer 
already  constructed,  called  the  School  Street 
Brook  sewer;  that  no  private  land  was  taken 
for  said  sewer,  except  a  strip  of  land  in  the 
said  estate  of  said  Chandler,  bounded  southerly 
by  Waddngton  Street,  easterly  by  the  Umd  of 
James  H.  Seals,  northerly  by  the  location  of 
the  School  Street  Brook  sewer,  and  westerly 
1^  a  line  parallel  with  and  13  feet  distant  from 
said  land  of  said  Beals,  containing  about 
2,481  square  feet;  that  no  part  of  the  petition- 
er's land  was  taken  for  said  sewer,  or  entered 
upon  or  used  In  the  omstruetion  thereof,  nor 
any  damages  awarded  to  the  petitioners  by  the 
aetectmen;  nor  did  any  part  of  the  petitioner's 
land  abut  upon  any  portion  of  the  sewer,  or 
upon  any  land  taken  or  used  for  the  construc- 
tion thereof, — the  nearest  approach  of  the  said 
sewer  to  the  petitioner's  land  t>eing  where  the 
sewer  crossed  the  land  of  said  Chandler, 
which  was  separated  from  the  petitioner's  land 
by  the  intervening  estate  of  said  Beal8,-4he 
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distance  from  the  westerly  line  of  the  peti- 
tioner's estate  to  the  location  of  the  sewer  in 
Chandler's  land  being  about  95  feet  The  evi- 
dence further  tended  to  show  that,  prior  to  the 
construction  of  the  said  Cypress  Street  sewer, 
the  petitioner's  land  and  the  other  land  in  the 
vicinity,  all  of  which  was  of  a  gravelly  na- 
ture, was  saturated  with  water  which  percola- 
ted through  the  soil  into  said  wells,  at  times 
rising  to  within  a  few  feet  of  the  surface  oi 
the  ground;  that  the  wells  were  supplied  bj 
water  coming  from  below  the  clay  bed.  There 
was  no  evidence  that  there  were  any  defined 
subterranean  streams  or  currents  of  water  lead- 
ing to  said  wells.  The  evidence  showed  that  the 
said  sewer,  where  it  extended  through  the  land 
of  Chandler,  was  tmm  6  to  8  feet  lower  in 
level  than  the  bottom  of  the  we^b, — the  peti- 
tioner's land  being  higher  than  the  land  at 
Chandler, — and  that  when  the  sewer  was  con- 
structed in  the  land  of  Chandler  in  June.  1885. 
both  of  the  wells  became  dry  very  suddenly, 
and  bad  remained  dry  continuously  from  that 
time  up  to  the  time  of  the  trial;  and  it  was 
contended  by  the  petitioner,wid,admitted  the 
respondent,  at  the  trial,  that  it  was  the  CyrMeas 
Street  sewer  which  had  caused  Uie  wells  to  be- 
come diT,  and  not  the  School  Street  Brook 
sewer.  It  was  not  contended  by  the  petitioner, 
Qor  was  there  any  evidence  at  the  trial  tending 
to  show,  that  there  was  any  n^ligence  in  the 
CMiBtraction  of  the  Cypress  Street  sewer.  It 
was  ftuther  proved  or  admitted  that  the  town 
had  settled  with  Mrs.  Chandler,  and  had  paid 
her  in  full  for  the  easement  tafcen  in  her  land, 
and  for  all  damages  occasioned  by  the  laying 
out  and  construction  of  the  sewer  through  her 
land.  Upon  the  foregoing  evidence  the  re- 
spondent asked  the  court  to  rule  that  the  peti- 
tioner could  not  recover  as  matter  of  uw. 
The  court  declined  so  to  nde,  and  submitted 
the  case  to  the  juiy,  wbo  returned  a  vcidict 
for  petitioner,  and  'reqwndent  alleged  excep- 
tions. 

Mettn.  M.  A  C.  A.  WllUama.  for  respond- 
ent: 

Chandler  had  the  right  to  dig  on  her  land  and 
intercept  or  draw  off,  as  the  case  might  be,  the 
tmder^und  waters,  evoi  though  the  eflfeet  of 
such  excavation  would  be  the  draining  of  plain- 
tiiTs  wells. 

Aeton  V.  BlundeU,  13  Mees.  &  W.  824;  Orten- 
leaf  V.  P¥anat,  18  Pick.  117;  Chcuemort  v. 
Rieharda,  7  H.  L.  Cas.  840;  FraxUr  v.  Browi. 
n  Ohio  St.  394:  Chakeldf,  Wilmm.  38  Vl  49. 

The  petitioner  could  not  by  the  common  law, 
in  the  absence  of  the  statute,  have  maintained 
any  action  against  the  town  fear  the  doing  of 
thus  very  act;  and  It  will  be  presumed  that  the 
Legislature  (unless  more  dearly  appears)  in- 
tended to  give  the  statute  remedy  for  those  in- 
juries only  for  which  an  action  could,  but  for 
the  statute,  have  been  brought  at  common  law. 
Such  Is  the  rule  in  Eiqdandi. 

Nea  River  Go.  v.  J^naon,  2  El.  &  EL  4S$: 
Metropotitan  Board  of  Works  v.  MeCart^,  L. 
R.  7  H.  L.  248. 

There  is  no  doubt  that,  where  a  part  of  peti- 
tioner's land  is  taken,  the  injury  d<Mie  by  drain- 
ing a  well  would  be  included  as  an  element  dI 
damage  to  the  remaining  land. 

HartAom  v.  Woree$ter.  llSHsss.  111. 

Bat  we  believe  tbm  wiU  be  found  no  can  la 
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Ulassachusettfl  for  damages  for  the  laying  out  of 
a  road  (and  Uie  damagea  In  Ala  case  are  to  be 
detennined  as  in  tbe  case  of  the  laying  out  of 
town  ways.  Pub.  Stat  chap.BO,  §  8),  where  it 
lias  been  neld  that  the  petitioDer  can  recover, 
unless  a  portion  of  his  kuid  is  ta^  for  the 
way  ,  or,  at  least,  unless  his  land  abuts  upon  the 
■way, 

HarUhom  t.  W&rcetter,  118  Mass.  Ill; 
WaUeer  t.  Old  Colony  &  N.  E.  R.  108  Mass.  10; 
Jtetbr^  V.  Old  CoUmy  A  N.  K  B.  Id.  1. 

Id  tbe  case  of  the  laying  out  of  bigbwaya, 
from  the  earliest  times  the  rule  of  damages-has 
been,  "the  value  of  the  land  taken,  the  expense 
■of  fencing  against  the  road,  and  the  damage 
-done  to  the  land  remaining,  from  which  is  to 
be  deducted  the  benefit  of  the  road,  if  any,  to 
the  owner  <tf  the  land." 

OommoKweal^  v.  Scffilk  Set^oM,  5  Mass. 
486,  487;  Fint  Church  v.  Botton,  14  Gray, 
214;  HUbovme  v.  Suffolk,  130  Mass.  808. 

If  this  sewer  bad  run  through  Washington 
Street  instead  of  through  the  land  of  Chandler, 
and  had  drained  tbe  wells,  the  petitioner  would 
bave  had  no  cause  of  action. 

Figree  v.  Ihete,  136  Maas.  76,  80,  81;  Boiton 
V.  Biehardmm,  18  Allen,  146,  169. 

In  Dodge  v.  County  Comrt.  of  Btaex,  8  Met. 
SeO.tand  in  Ahbty  v.  BaaUm  B.  B.  Co.  6  Met. 
368,  the  acts  complained  of  were  such  that,  but 
for  the  statute,  an  action  at  the  common  law 
would  lie. 

When  the  respondent  took  the  land,  the  right 
to  the  miter  In  it  was  in  Chandler,  uid  not  In  tiie 
petitioner;  and  In  using  the  land  tar  the  pur- 
pose for  which  It  was  taken,  no  ri^t  of  the  pe- 
titioner was  interfered  vrith  and  no  damage  was 
<lone  to  her  propernr. 

See  also  Fay  v.  Balem  A  D.  Aeutituet  Co. 
Ill  Mass.  87. 

Id  the  case  of  the  discontinuance  of  streets 
tbe  same  rule  Is  observed;  and  in  order  to  the 
recovery  of  damages  it  must  a^^war  that  the 
property  touched  or  abutted  on  the  street  so 
oisRODtinued;  otherwise  the  damage  Is  "con- 
tingent, remote,  and  indeflnlte." 

Ga$ae  V.  Berkthire,  11  Gray.  26. 

Mem-i.  Perkins  A  Jjjmmxkt  for  petitioner: 

The  petitioD  Id  this  cause  is  brought  under 
the  following  provision  of  the  Public  Statutes: 

"Damages  occasionel  by  the  laying,  making, 
or  maintsJning  of  main  drains  or  common 
sewers,  shall  be  ascertained  and  recovered  In  a 
city,  as  in  the  laying  .out  of  hldiwaysorstreets 
tberelD,  and  in  towns  as  In  the  laying  out  of 
town  ways." 

Pub.  Stat.  chap.  60,  §  8. 

The  right  to  recover  damages  to  private  prop- 
erty^ occasioned  by  the  construction  of  raU- 
VMOM,  talghmys,  and  other  public  works,  under 
statutes  dmilar  to  tbe  Sewer  Act,  does  not  de- 
pend upon  the  actual  taldng  or  entry  upon  land 
of  the  petitioner,  but  that  any  damage  occa- 
aoned,  whether  upon  land  taken  or  not  taken 
be  recovered. 

Vod^  V.  County  Cfomn.  of  Eitee,  8  Met.  880; 
Aahby  V.  Eastern  B.  R.  Co.  6  Met.  871;  Babcock 
V.  WettemB.  B.Co.  0  Met.  656;  Brown  v.  Pror>- 
idenee,  W.  A  B.  B.  B.  Go.  6  Gray,  89;  Martden 
V.  Cambridge,  114  Mass.  490. 

The  Sewer  Act  expressly  requires  the  town  to 
■pay  damages  occfsiooed  by  "hiying,  making  or 
mainuiai^g  «  common  sewer.  Tin  cuue  of 
2  Mass. 


action  is  created  by  tbe  statute,  and  does  not 
arise  from  any  tortious  act 

Tbe  case  of  Parkery.  Boaton  AM.B.R.  Co. 
8  Cusb.  114,  is  exactly  in  point  See  also  P^try 
V.  Woreeater,  6  Gray,  546. 

The  respondents  were  not  guilty  of  n^U- 
gence.  It  is  the  foundation  of  the  petition  In 
(his  cause  that  no  legal  wrong  had  been  done 
by  tbe  respondents.  If  there  bad  been  negli- 
gence In  the  construction  of  the  sewer  which 
caused  the  damage  to  ibe  petlttraer,  this  peti- 
tion would  not  lie,  Imt  an  action  at  law  must 
be  brought. 

Tower  v.  Boston,  10  Cusb.  S87;  Perry  t. 
Woreeater,  6  Gray,  646. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

If  the  petitioner  can  recover  for  damages  oc- 
casioned bv  making  so  much  of  tbe  sewer  as  Is 
in  the  land  taken  from  Chandler,  the  petition 
can  be  maintained  and  the  ruling  was  correct, 
even  if  damages  occasioned  by  makiog  so  much 
of  the  sewer  as  is  in  the  highway  may  be  sup- 
posed to  have  been  included  in  damages  for  the 
laying  out  of  the  highway;  and  the  question 
presented  Is,  whether  a  town  which  lawfully 
takes  laud  and  constructs  a  common  sewer 
therein,  wherebv  a  well  upon  land  not  taken 
nor  adjoining  land  taken  Is  made  dir, — the 
well  being  f^  by  water  percolating  through 
the  soil,— may  be  liable  to  pay  damages  there- 
for to  the  owner  of  tbe  land  in  which  tbe  well 
issttuated. 

The  respondent  Is  liable  for  "damages  occa- 
sioned by  laying,  making,  or  maintaining"  tbe 
sewer.  Pub.  Stat.  chap.  50,  §  8.  The  provi- 
sion in  tbe  Railroad  Act  is  shnilar;  "damages 
occasioned  by  layine  out,  making,  and  main- 
taining its  road."    Pub.  Stat  chap.  113,  g  96. 

The  provision  in  regard  to  public  ways  Is: 
"If  damage  Is  sustalnra  by  any  person  in  bis 

Sroperty  m  the  laying  out/'  in  Pub.  Stat.  chap. 
9,  %  68.  Chap.  14, 1 16.  which  also  appUes  to 
sewers,  provides  that  in  estimating  the  damage, 
"regard  shall  be  bad  to  all  thed^agesdoneto 
tbe  party,  whether  by  taking  his  property,  or 
injuring  it  in  any  manner."  Under  these  pro- 
visions damages  can  be  recovered  for  injuring 
land  not  taken,  and  not  abutting  upon  land 
taken.  DodgeY.(hunty  Comra.  of  Eatex,  3Met. 
880;  Parker  v.  Boaton  &  M.  B.  B.Co,  8  Cusb. 
107;  Maraden  v.  Cambridge,  114  Mass.  490. 

The  respondent  contend^  that  it  had  the  right 
of  an  owner  of  the  land  taken  to  make  ex- 
cavations in  it  and  thereby  drain  Its  nei^- 
bor's  well;  that  its  act,  without  tiie  authority 
and  protection  of  the  statute,  was  lawful  and 
Invaded  no  right  of  tbe  petitioner,  and  gave  her 
no  right  of  action;  and  that,  In  accordance 
with  tbe  decisions  under  tbe  English  Land 
Claim  Act,  the  statute  should  be  construed  to 
intend  only  damages  which,  but  for-  the  pro- 
tection of  the  statute,  could  be  recovered  by 
action.  See  New  River  <h.  v.  Johnaon,  2  EL 
&  El.  485:  MehrmaUia.nBoardefW<iTk»y.Mt- 
CaHhy,  L.  R  7  R  L.  348. 

But  the  respondent  does  not  stand,  in  this 
respect,  In  the  position  of  a  purchaser  of  the 
land  taking  the  rights  of  its  grantor.  It  Is  not 
the  absolute  owner  of  the  land,  but  took  and 
holds  tbe  right  to  occupy  it  for  certain  pur- 
poses, and  to  do  upm  ft  certain  acts  authonzed 
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by  the  ilatute.  InezerdslDg  its  rights  it  acts, 
not  under  the  tide  of  the  owner,  but  bv  virtue 
of  the  authority  given  by  a  statute,  and  under 
the  obligation  imposed  by  the  statute  to  pay 
all  damaeea  occasioned  thereby.  The  peti- 
tioner liad  a  right  to  collect  and  keep  the  water 
in  [her  well,  and  depriving  her  of  it,  if  it  in- 
jured her  land,  was  a  damage  to  her.  It  is  no 
answer  that  other  landowners  had  the  same 
right  in  respect  to  their  lands,  and  ttiat  if  the 
petitioner's  damages  bad  been  in  consequence 
of  the  exercise  of  those  rights  in  his  land  by 
a  landowner,  she  oould  not  have  recovered  the 
damages  from  him.  The  respondeot'a  rights 
in  the  land,  and  authoritv  to  do  the  act  which 
caused  the  damage,  are  ^ven  by  the  same  stat- 
ute which  gives  a  remedyto  u>e  petitiooer  to 
recover  the  damages.  The  precise  question 
presented  here  was  decided,  in  rward  to  a  rail- 
road, in  J^irk«r  v.  Bo$ton  dt  M.  R.  B.  Co.  S 
Cush.  107. 

In  that  case  damages  were  alleged  to  have 
been  occasioned  in  the  construction  of  a  rail- 
road, to  land  not  within  and  adjoining  the  lo- 
cation of  the  load,  by  changing  the  grade  (tf  a 
highway  and  by  draining  a  well.  It  ia  not 
suggested  that  either  would  he  a  cause  of  ac- 
tion at  common  law.  Mr.  Chit^Jti^iee  Shaw 
says  that  the  main  q^uestion  in  the  case  is 
"  whether  a  party  having  land  with  buildings 
thereon,  lying  near  the  track  of  a  railroad,  but 
not  crossed  by  it,  can  recover  compensation 
for  incidental  damage  caused  to  his  land  by 
the  constructicm  of  Uie  railroad  and  the  struc- 
tures incident  to  and  connected  with  it,"  and 
his  conclusion  is  "that  a  party  who  sustains 
an  actual  and  real  damage,  capable  of  being 
pointed  out,  described,  and  appreciated,  may 
sue  a  complaint  for  compensation  for  mica 
damages."  In  regard  to  the  well  be  says: 
"  The  claim  for  damages  on  this  ground  does 
not  depend  on  the  relative  rigbia  St  owners  of 
land,  each  of  whom  has  a  right  to  make  a  proper 
use  of  his  own  estate,  and  sinking  a  well  upon 
it  is  such  proper  use;  and  if  the  water,  by  its 
natural  current,  flows  from  one  to  the  other, 
and  a  loss  ensues,  it  is  damnum  ahague  injuria. 
But  the  respondents  did  not  own  land;  tbey  only 
acquired  a  special  right  to  and  usufruct  in  it, 
upon  the  condition  of  paying  all  damages 
wnieh  mi^i  be  therein  ocoi^ned  to  ottiers." 

Martden  v.  CamAridge,  114  Mass.  490,  is  di- 
rectly to  the  point  that  the  petitidn  for  dam- 
ages for  taking  land  for  a  highway  is  not  a 
substitute  for  an  action  at  law.  In  that  case 
the  petitiooer  owDed  one  half  of  a  dwelling- 
bonse  and  the  land  under  it  of  the  land 

imder  the  other  half  of  the  house  was  taken 
for  a  highway,  and  part  was  left  between  the 
location  and  the  petitioner's  Imid  and  half  of 
the  house.  The  owner  of  the  other  half  re- 
moved it,  occasioning  loss  of  support  and  sliel- 
ter  to  the  petitioner's  half.  The  court  decided, 
without  regard  to  the  petitioner'a  rights  as 
between  himself  and  the  adjoining  owner,  that 
the  petition  could  be  maintained.  Mr.  Jvatiee 
WelU  sa^;  "  By  the  laying  out  of  the  sb«et 
the  petitioner  was  deprived  of  the  support  and 
shelter  for  his  house  from  the  other  part  of 
the  doable  structure  which  rested  upon  the 
land  of  his  neighbor,  and  was  conBequently 
put  to  the  expmise  of  a  new  wall  for  his  own 
part.  For  tha  continuance  (tfthi^Bi^^xnt  and 


shelter,  of  whid  he  was  in  the  acbul  enjoy 
ment,  he  had  at  least  the  title  and  asBtmnce 
arising  mutual  necessity  and  natural  ad- 
vantage, of  which  no  one  but  bis  neighbor  could 
deprive  him.  That  security  was  taken  nway 
by  the  location  of  the  street  in  such  manner  as 
substantially  to  destroy  the  part  of  the  build- 
ing upon  the  adjoining  land,  and  render  it  unfit 
for  further  use  and  nuwatonance  as  a  dwdUns.** 

The  decisions  inregardtodamages  occarioned 
by  taking  the  waters  of  great  ponds,  are  alflo  in 
point.  WhentbeCommonwealthgruitaar^tf. 
to  talce  the  water,  a  provision  that  paymmt  shall 
be  made  for  all  damages  sustained  by  any  per- 
son in  his  property  by  the  taking  is  held  to  in- 
clude danugee  to  mill  owners  by  depriTing* 
them  of  the  water,  although  they  should  bare 
no  right  to  it  as  against  tiie  Commonwealtli  cr 
its  grantee.  Watuppa  Bmrwir  Co,  t.  Aff 
£tMr,  134  Mass.  267. 

We  think  that  there  'was  evidence  that  tfac' 
petitioner  received  damage  in  her  land,  occa- 
siooed  by  making  the  sewer,  within  the  meas- 
inff  of  tlw  statute,  and  that  the  court  pn^^eriy 
idtised  to  rule  thM  she  could  not  reoom-  aa 
matter  of  law. 

Sae^ptionM  overruUd. 


Thomas  O.  P.  H.  BURNBAH 

David  NEVINS.* 

1.  One  who  owns  lud  sabjeet  to  an 
ment  may  use  bis  land  m  any  way  con- 
sistent with  the  easement ;  bat  has  no 
right  to  use  it  in  away  inccmsiBtenttbere- 
with. 

2.  The  extent  of  the  easenMnt  must  be 
determined  by  the  true  construction  <^ 

.  the  grant  or  reservation  by  whieh  it  ia 
created,  aided  by  any  circumstances  sur- 
rounding the  estate  and  the  portiea 
which  snow  their  iatentiona. 

3.  A  e>x>»nt  of  "a  right  and  privilege  in 
common  with  me,  my  heirs  and  aaSgns, 
in  a  5-foot  passage-way,  leading,"  etc, 
held  not  to  be  of  the  character  of  a 
street  or  court,  and  not  to  give  the 
right  to  have  the  passage-way  open  and 
unobstructed  from  tiie  gionnd  apward* 
for  ito  foU  width  of  A  feet 

4.  Such  p>ant  does  mot  prevent  bnUdln^ 
baT'  windows  projecting  18  inches 
over  the  passa«e-wa7.  between  7  and  8 
feet  above  it,  which  do  not  materially 
interfere  with  its  nse  for  its  ordinary 
purposes. 

5.  The  fact  that  the  grantee  opened  win- 
dows overloc^inguie  way,  in  his  hoose, 
has  no  bearing  on  the  ease ;  he  oould 
not  thereby  Mqnire  an  ea— wot  oT 
Usfatnndalr. 

(SnSolk — ^Flled  Fdnuarr  SB.  WTJ 

APPEAL  by  plaintifC  from  a  decree  of  (be 
Superior  Court  <tf  Suffolk  Ooun^  dismiss- 
ing a  bill  in  equi^  to  resttain  the  building  td 


•See  Dexter  v.n«e'(IU.),  5  West  B^Mff;  Siittoa 
v.ttniU(N.JJ,4  OmtBep.  Kl,aDdno«ab 
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wlndoira  pnjecdng  over  a  pavage-way. 

fticts  saffidently  ai^iear  from  the  opia- 
ion. 

Menn.  Hyde,  DIcMmwhi,  *  Howa.  for 

plaintifF: 

la  the  deed  to  Pei^ins,  these  words  occur: 
"  With  all  rigbta  and  privileges  to  tiie  same, 
belonging  particulaTly  to  the  rij^t  of  ase.  in 
common  with  the  abutten  thereon,  of  the  said 
5-foot  paflBBge>w»  on  the  smith  boundary,  to 
the  distance  of  95  feet  from  Belknu>  Street." 
Prior,  even,  to  the  mortgage  of  Tbomdike's 
land  on  the  comer  of  Beacon  and  Joy  streets, 
the  grantee,  Perkins,  was  permitted,  without 
remonstrance  on  the  part  of  Tbomdike,  to 
erect  a  bouse  with  twenty-two  windows  over- 
looking the  passage-way;  and  to  the  present 
time  no  abutter  on  the  passage-way  has  object- 
ed to  such  windows. 

It  is  settled  that  witbia  this  Commonwealth 
DO  easement  of  light  and  air  can  be  acquired  by 
preecription  (Pub.  Stat,  chap.  122,  g  1);  nor 
can  there  be  now  an  implied  grant  of  an  ease- 
jonaA  ot  li^t  and  air,  whatever  may  have  been 
the  case  at  one  time  {SeaU  t.  Hugo,  116  Haw). 
204).  An  easement  of  light  and  air  must  exist 
by  an  upress  grant,  or  reservation,  or  grant 
rack.  The  pWntiff,  however,  maintains  that 
there  has  been  conveyed  to  bim  by  express 
grant  a  right  to  have  the  paasage-way  in  ques- 
tion kept  clear,  not  only  for  its  entire  width 
aDd  length,  but  from  the  ground  uptwds. 
Any  projection  upon  said  passage-way  bv  bay 
window  or  building  over  or  otherwise,  he  re- 
gards as  an  inf rinsement  of  hlg  i^hts. 

The  deeds  to  Perkins  et  al.  are  admissible 
as  evidence  of  what  Thomdike  intended  the 
passage-^ay  to  be,  and  thereby  of  what  he  in- 
tended to  convey  to  the  Joys. 

SparhatOB  v.  BuOard.  1  Met.  90;  Morrit  v. 
Obttonon.  106  Mass.  129. 

The  evidence  of  the  windows  built  by  Per- 
kins Is  also  admissible  for  the  same  purpose. 

Fox  V.  Umon  Sugar  Refinery,  109  Mass.  293, 

The  plaintiff  relies  mainly  upon  the  recent 
decision  of  AUy-Oen.  v.  WiUiamM,  140  Mass. 
829.  In  that  case,  the  phrase,  "a  passage-way 
is  to  be  laid  out  in  the  rear  of  said  pmnises, 
*  *  *  and  to  be  kept  open  and  maintained  by 
the  abutters  in  common,"  was  held  to  signify  a 
passage-way  that  was  "  to  be  kept  opra  to  the 
sky  throughout  its  entire  length."  The  deci- 
sion rested  largely  on  public  policy.  The  word 
"  open  "  was  not  decuive  of  the  esse  at  all;  it 
ap^arant^^dng  held  to  mean  simply  "open 

In  SalMury  v.  Andrm>$.  128  Mass.  886,  the 
words,  in  connection  with  the  rest  of  the  deed, 
"shall  be  left  and  always  lie  open  for  the  pas- 
sage-way or  court  aforesaid,  for  the  common 
use  and  Denefit  of  both  of  said  parties  and  their 
said  respective  estates."  were  said  to  mean 
"open  to  the  sky." 

In  Sehwoerer  v.  BotftOon  Maribsl  Atto.  99 
UaBB.  286,  a  clause  dedaring  that  a  passage- 
way should  "  not  be  subject  to  have  any  fence 
or  building  thereon,"  was  held  to  give  a  right 
to  have  the  entire  passage-way  open  to  the  sky 
for  light,  air.  and  prospect. 

In  Oerruh  v.  ShtUtvek,  183  Mass.  286.  the 
grantor  reserved  "  a  passage-way.  4  feet  wide, 
S  Mass. 


in,  through,  and  over  said  premisea"  It  was 
hdd  that  the  grantee  had  a  right  to  build  over 
a  passage-way  4  feet  wide,  if  he  built  sufllcient- 
l/higb  to  permit  passing  and  repassing  below. 
When  the  deed  here  was  made,  tbe  passage-way 
was  not  located.  These  facts,  moreover,  were 
found:  "  That  this  right  of  way  had  never,  by 
use  or  tbe  acts  of  the  parties  (after  the  deed), 
been  confined  and  limited  to  any  exact  or  vist- 
ble  track,  and  was  not  otherwise  limited  1^  use 
than  that  it  was  in  the  northerly  part  of  tbe 
defendant's  lot." 

See  0errUh  v.  Bhattuek.  138  Mass.  571, 578. 

Yet  hi  the  decision  in  128  Mass.  671,  It  waa 
held  that  there  was  a  location  of  tbe  passage- 
way by  use  subsequently  to  Uie  deed.  But,  ia 
182  Mass.  285,  tbe  court  determined  that  them 
was  but  mere  location  as  to  position  upon  the 
surface  of  tbe  soil,  and  not  as  to  hei^t,  except 
so  far  as  it  was  reasonably  necessary  for  the 
enjoyment  of  such  a  way.  No  eviaence  was 
introduced  to  show  that  more  than  a  grant  or 
right  of  way  was  intended,  and  none  to  show 
tlurt  there  was  any  apparent  purpose  or  use  for 
the  paasage-way,  even  when  located,  other  than 
for  traveC 

In  AtkintY.  Sordman,  2  Met.  457,  the  grantor 
received  "  free  liberty  of  ingress,  ^ress,  etc., 
through  and  upon  said  gate  or  passage-way, 
for  canying  ana  recarrying  wood,  or  any  other 
thing,  through  the  same,  and  over  tbe  yard  or 
ground  of  tbe  said  messuage  hereby  granted, 
mto  and  from  the  housing  and  land  of  one,  the 
said  Atberton  Haugb  adjwiing."  Tbe  case  baa 
been  distinguished  from  Atty-Cfm.  v.  WiUiam$, 
and  is  readily  distinguishable  from  tbe  present 
case.   The  right  was  a  defined,  limited  right. 

Metart.  Franele  V.  Balch  and  FeOlz 
Ra«keniaiiii,  for  defendant: 

Equity  will  not  enjoin  the  covering  over  a 
way  6  feet  wide  leaaing  to  Ae  rear  of  dty 
bouses  and  closed  at  one  end,  without  special 
words  in  the  grant  or  special  drcumstancea. 

Atkint  V.  Bordman,  3  Met.  467;  GerHth  v. 
ShattufJi.  182  Mass.  385. 

All  tbe  cases  in  which  covering  over  has 
been  enjoined  differ  widely  from  the  case  at 
bar. 

In  SchxDorrer  v.  Boylston  Market  Auo.  99 
Mass.  286,  then  was  an  express  proviso  against 
being  subject  to  have  "  any  fence  or  building 
erected  thereon." 

In  Bnx^  V.  Bognolde,  106  Mass.  81,  the  pas- 
sage-way was  declared  in  the  deed  to  be  for 
light  and  air,  and  was  always  to  be  kept  open 
for  the  purpose  aforesaid. 

In  SiUUniry  v.  Andnw*,  128  Mass.  886,  it 
was  provided  that  tbe  way  should  "  always  be 
open  "  for  tbe  passage-way  or  court  afmesaid. 
A  "  court,"  like  a  place  or  street,  means  an  xm- 
covered  apace.  Such  Is  the  use  of  tbe  com- 
munity; tnerefore,  the  word  carriesthat  mean- 
ing. 

In  Atty-Oen.  v.  WiltiatM.  1  New  Eng.  Rep. 
869.  140  Mass.  829,  the  passage  "was  designed 
as  a  thoroughfare  tor  the  accommodation  of 
many  persons.  In  appearance  It  is,  on  the  plao, 
indiranguishable  from  a  narrow  street.  It  la 
connected  at  each  end  with  broad  and  impor- 
tant streets.  It  was  to  be  Inmtopen.  *  *  *  Ita 
width  shows  that  It  was  dangped  for  Tehlclea 
drawn  by  horses." 

It  Is  evideirt  tbat  the  true  grouiid  of  this  case 
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is  that  the  passfu^,  from  its  width,  is  a  street, 
though  not  so  styled.  There  was  also  the  woid 
"open,"  which,  though  not  unambiguous,  is  of 
great  weight. 

The  case  of  Oerrith  t.  Bhattuek,  182  Mass. 
286.  is  not  mentioned  io  the  review  of  the  law 
made  in  AUy-Cfen.  v.  W^iama,  tupra.  The  ex- 
pressions, in  the  latter  case,  as  to  the  desirabUity 
of  light  and  air  in  cities  and  the  possible  uses 
of  ways  open  to  sky,  are  all  that  the  case  at  bar 
has  to  stand  on.  But  those  expressions  were 
not  designed  to  overturn  a  rule  of  real-estate 
law  1^  down  by  Judge  Shaw  and  assented  to 
and  acted  on  by  ths  profession  and  the  com- 
munity for  forty  years,  and  expressly  reaffirmed 
by  this  court  as  lately  as  18^,  in  a  cue  indis- 
tinguishable from  the  case  at  bar. 

The  easement  of  Ui^lit  and  air  is  dlsdnc^  in 
its  nature  from  easement  of  way.  The  dis- 
tinction is  so  wide  that  the  easement  of  Wf^X 
and  air  cannot  be  acquired  by  prescription. 

Keatt  T.  Hugo,  115  Mass.  301. 

The  plalntiiTa  right  in  the  passage-way  in- 
cluded the  right  to  so  much  light  and  air  as 
was  necessarily  incident  to  the  use  of  the  pea- 
sage- way. 

Gray,  Ch.  J. ,  In  TutAer  v.  Howard,  128  Maas. 
861. 

It  is  not  shown  tliat  there  is  any  such  prac- 
tical inconvenience  caused  the  plaintiff  as 
would  justify  the  interference  of  a  court  of 
equity. 

The  erection  of  a  bay  window  over  this  soil 
is  a  tort  for  which  an  action  lies,  though  the 
damage  may  be  merely  nominal,  for  it  invades 
the  p&intifirs  right. 

Oothnan  v.  Bvang,  1  Alien,  448, 447. 

When  we  recur  to  the  principles  upon  which 
injunctions  are  granted  u  cases  like  the  pres- 
ent, we  shall  find  the  doctrine  to  be  that  the  in- 
jury must  be  substantial;  that  it  is  to  be  abated 
because  it  operates  clearly  to  destroy  or  dimin- 
ish the  beneficial  use  of  the  house  or  tenement 
thus  deprived  of  its  accustomed  light  and  air. 

Atkint  V.  ChiUon,  7  Met.  S98,  406. 

Morton*  Gh.  J.,  delivered  the 'opinion  of 
the  court: 

This  is  a  bill  in  equity  to  restn^o  the  defend- 
ant from  building  b^  windows  projecting  over 
a  passage-way  of  the  width  of  6  f&tt,  which 
runs  from  Jo^  Street  across  the  rev  of  the  lots 
of  the  ptsintiff  and  defendant.  The  land  of 
both  parties,  and  other  adjoining  land,  was 
formerly  owned  by  Israel  Thomdise.  In  1883 
the  said  Tbomdike  conveyed  to  Joy  the  lot  now 
owned  by  the  plaintiff,  "  together  with  all  the 
rights,  easements,  privileges,  and  appurtenan- 
ces to  the  granted  premises  belonging,  partica- 
larly  a  right  and  privilege  in  common  mib  me, 
my  heirs,  and  assigns  in  a  6-foot  passage-way 
leading  from  the  northeasterly  comer  of  said 
land  to  said  Belknap  Street,  and  reserving  to 
me.  m^  heirs,  and  assigns,  forever,  the  right 
and  pnvilegeof  using  as  a  passage-way  in  com- 
mon with  said  mntees,  their  hdn,  and  assigns, 
a  strip  of  lands  feet  wide  across  the  northerly 
end  of  said  granted  premises,  the  said  passage- 
way to  be  maintained  and  supported  at  ue 
common  expense  of  the  several  abutters."  The 
said  Tbomdike  afterwards  a>nveyed  the  lot 
now  owned  by  the  defendant. 
254 


The  several  deeds  under  which  he  claims, 
convey  the  land  by  a  description  which  indodes 
the  land  covered  by  the  passage-way.  "together 
with  all  the  rights,  easements,  privileges,  and 
appurienanoes  thereto  behmging,  and  subject 
to  all  existing  rights  lawfulfy  enjoyed  in  a  5- 
foot  passage-way  across  the  noitheriy  put  of 
said  premises." 

Ttie  defendant  does  not  deny  that  the  plain- 
tiff has  the  right  to  use  the  passage-way  as  a  mcwu 
of  access  to  his  lot  from  Joy  Street,  fomwrij 
Belknap  Street.  The  quesdon  in  the  ease  is  as 
to  the  extent  of  this  rignt,  and  whether  in  pro- 
jecting bay  windows  over  the  passage-way,  in 
the  manner  alleged  in  the  bill,  the  defendant  is 
violating  this  right.  The  windows  do  not  in- 
terfere with  passage  to  and  fro  over  the  pas- 
Bage»way.  The  bill  alleges  that  there  are  two 
rows  of  windows,  one  banning  7  feet  and  9)4 
Inches  above  the  level  of  the  pasaage-way.  ex- 
tending upward  651^  feet,  being  14>^  feet  wide, 
and  projecting  18  Inches  over  the  passage-way; 
the  other  row  beginning  7  feet  and  8  indies 
above  the  level  of  the  passage-way,  being  of  the 
same  height,  8  feet  and  10  Inches  wide,  and 
projecting  over  the  passage-way  18!^  inches. 

Such  windows  do  not  materially  interfere 
with  the  use  of  the  passage-way  for  the  ordi- 
nary purposes  of  paasmg  on  foot,  but  if  the  plain- 
tiff'has,  as  he  clums  the  rig^t  to  have  the  pas- 
sage-way kept  open  and  unobstructed  from  the 
ground  upward,  for  its  full  width  of  5  feet, 
for  the  puTpoees  of  light  and  air,  it  is  clear  that 
his  ri^ts  have  been  invaded  by  tht  acta  of  the 
defeimant 

The  various  cases  which  have  arisen  as  to 
the  ri^t  of  the  owner  of  land  subject  to  a  right 
of  way,  to  build  or  project  structures  pver  the 
way,  nave  all  been  decided  upon  the  same  ges- 
eral  principles.  The  difference  in  the  rtsaJti 
arise  from  the  application  of  these  principles  to 
a  difference  in  the  grants  by  which  the  way  is 
created,  and  in  other  circnnutancea  of  Um  cases. 
These  general  prindples  are  that  a  man  who 
owns  land  subject  to  an  easement,  has  the  right 
to  use  bis  land  in  any  way  which  is  not  incon- 
sistent with  the  easement,  but  has  no  right  to 
use  it  in  a  way  which  is  Inconslatent  with  the 
easement;  and  that  the  extent  of  the  easement 
claimed  must  be  determined  by  the  true  con- 
struction of  the  grant  or  reservation  by  wUdi 
it  is  created,  aided  by  any  circumstances  sor- 
rounding  the  estate  and  the  parties  which  have 
any  Intimate  tendency  to  show  the  intentions 
of  the  parties. 

In  the  leading  case  of  Atkinsv.  Bordman,  S 
Met.  467,  it  was  held  that  a  pasnge-way,  about 
6  feet  in  width,  running  from  Washington 
Street  to  rear  land  owind  bj  the  plaintifl, 
might  be  built  over  by  tlie  owner  of  the  front 
land.  The  court  held  that  by  the  true  con- 
struction of  Uie  grant  under  which  the  plaintiff 
claimed,  he  acquired  merely  the  right  of  "a 
suitable  and  convenient  footway  to  and  from 
his  house,  of  suitable  height  and  dimensioH 
to  carry  in  and  out  fomituxe,  prorisioiis,  «id 
necessaries  for  family  use.  and  to  use  for  HaX 
purpose  wheelbarrows,  hand-  sleds,  and  socb 
small  vehicles  as  one  commonly  uswl  tcf  that 
purpose,  in  passing  to  and  from  the  street  to  s 
dwelling  in  the  rear,through  a  foot-[>as8age,  in  a 
closely  built  and  tiiickly  settled  town."  It  was 
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-therefore,  adjudged  that  the  owner  of  the  fee 
might  btiild  over  the  way  in  a  manner  which 
dfanot  render  it  unfit  foi;  tbeec  purposes. 

This  decision  was  followed  in  Gerrith  \. 
Shattuek,  132  Mass.  386,  in  which  the  reserva- 
tion to  the  plaintiff  was  of  "  a  passage-way  4 
feet  wide  in,  through,  and  over,  said  premises, 
from  said  Prescott  Street  to  my  tenement  on 
the  westerly  side  thereof."  It  was  held  that 
this  reserved  a  foot-way  forpBSsing  and  repass- 
ing, with  such  incidental  rights  as  are  necessary 
to  its  enjoyment,  and  that  the  owner  of  the 
^servient  premises  might  build  over  it  in  such 
manner  as  not  to  interfere  with  these  purposes. 

In  the  case  of  Schiooerer  v.  BoyUton  Market 
.Auo.  99  Mass.  385,  it  was  clear  that  the  pais- 
-aage-way  could  not  be  built  over,  because  the 
nant  to  the  plaintiff  ezpresdy  {vovided  that  it 
jBhould  not  be  "  subject  to  luve  any  fence  or 
boitding  erected  thereon,"  and  because  the  other 
parts  of  the  deed,  and  the  facts  of  the  case, 
■show  thattbe  intention  of  the  parties  was  that  it 
^should  be  in  the  natureof  an  open  court  or  Street. 

In  Brooks  v.  Reynolds,  106  Mass.  SI,  the  pas- 
sage-way was  expresslr  declared  to  be  "for  light 
and  air,"  and  it  was  held  that  it  could  not  be 
-GOTCTcd  in  whole  or  in  part^ 

The  cases  of  SatMuriy.  An^w»,  138  Mass. 
^6,  and  Atty-Otn.  v.  WiOiam.  140  Mass.  839, 
were  decided  upon  the  ground  that  the  terras  of 
the  grant  and  the  surrounding  circumstances 
showed  that  the  purpose  was  that  the  passage- 
ways in  question  should  be  kept  open  and  un- 
•obstructed,  substantially  as  streets  or  courts, 
not  only  for  tbe  purpose  of  passing  and  repass- 
ing, but  also  for  purposes  such  ss  stress  are 
orcUnarily  used  for,— for  light,  air,  and  pros- 
pect. 

The  rights  of  the  parties  in  this  suit  therefore 
depend  upon  the  construction  of  the  grant  to 
tbe  plaintiff.  It  is  a  grant  of  "a  ri^t  and 
privilege  in  common  wUb  me,  my  heirs,  and  as- 
ngns  in  a  6-foQt  passago-waT,  leading  mnn  the 
noitheasterly  comer  at  said  land  to  said  Bel- 
knap Street.  In  the  samebreaiJi,  the  grantor 
reserves  to  himself  "  the  right  and  privilege  of 
iising  as  a  passage-way,  in  common  with  said 

f antees,  their  heirs,  and  assigns,  a  strip  of  land, 
feet  wide,  across  the  northerly  end  of  said 
granted  premises,  tbe  said  passage-way  to  be 
maintained  and  supported  at  the  common  ex- 
pense of  the  several  abutters."  The  passage- 
way reserved  was  a  continuation  of  the  pas- 
sage-way named  in  the  grant  to  the  plaintiff. 
The  effect  of  the  two  clauses  was  to  provide  for 
a  passage-way  running  from  Belknap  Street 
<now  Joy  Street)  in  a  westerly  direction,  for  a 
distance  of  96  feet  across  the  rear  of  the  two 
lots  now  owned  the  plaintiff  and  the  defend- 
ant. It  is  only  6  feet  in  width  and  had  no  out- 
let at  the  westerly  end.  It  is  too  narrow  to  be 
used  for  horses  and  carriages,  and  clearly  was 
not  designed  for  such  use.  It  is  not  of  the  char- 
acter of  a  street  or  court.  The  purpose  seems 
to  have  been  to  provide  a  narrow  footway  lead- 
ing to  tbe  rear  of  the  defendant's  and  plaintiff's 
lots,  and  of  the  lot  next  westerly  of  the  plain- 
tiff's, and  of  the  lot  on  the  nortberiy  side  of  the 
way,  designed  for  pas^g  and  repassing  on  foot 
and  for  carrying  In,  In  small  Tehicles.artlcles  ne- 
cessaiT  for  family  use,  and,  generally,  to  be  used 
assui^  waysare  ordinarily  used  in  a  larged^. 
Tbe  grants  to  tbe  jdaintiff  and  to  tiie  other  abot- 
S  Hasb. 


ters  contain  no  provision  that  the  way  is  to  be 
kept<^)en  to  tbe  skyforltehtoralrorimMpect 
We  cannot  distinguish  this  case  from  the  two 
cases,  above  cited,  of  Atkin*  v.  Bordman,  3  Met. 
457,  and  Oerrish  v.  Shattuek,  183  Mass. 
and  are  therefore  of  opinion  thattbe  plaintiff  has 
not  shown  a  right  to  have  the  passage-way  open 
and  unobstructed  from  tbe  ground  upwards  for 
its  full  width  of  0  feet. 

The  provisions  in  subsequent  deeds  of  Thorn- 
dike,  of  oUier  lots  abu^ng  on  the  passage-way, 
do  not  lead  us  to  any  other  ooncliuion;  and  we 
are  not  able  to  see  how  the  fact  that  Perkins 
opened  windows  overlooking  the  way  in  bis 
house  on  the  lot  north  of  it,  has  any  material 
beuing  on  the  case.  He  could  not  therebv  ac- 
quire an  easement  of  light  and  air;  the  defend- 
ant and  his  predecessors  In  title  had  no  right  to 
prevent  his  opening  windows,  and  thdr  suenoe 
cannot  justly  lead  to  the  inference  that  the  pas- 
sage-way was  laid  out  for  the  purposes  of  Uriit 
and  air,  and  thus  enlarge  the  grant  to  the  pl^- 
tiff. 

Tbe  question  we  have  discussed  is  the  only 
one  argued  by  counsel,  and  we  see  no  reason  for 
disturbing  the  decree  entered  by  the  Justice  who 
heard  the  case. 

Decree  e^fflrmed. 


Charles  ALEXA17DER  et  at. 

V. 

Maximilian  KAISER. 

Although  the  books  of  oria>liial  entrlea 
of  a  party,  supported  by  tbe  suppletory 
oath  of  the  person  who  made  the  entries, 
are  admiaslble  to  prove  the  sale  and  de- 
livery of  goods,  such  books  are  not  eona- 
petrat  endenee  to  show  that  the  goods 
were  soU  on  the  eredit  of  the  defend- 
ant. 

(Suffolk  KUed  Febnuur  2S,  1887.) 

ON  defendants'  exceptions.  Buaiained. 
Action  of  contract  on  an  account  annexed. 
Part  of  the  account  was  for  goods  sold  and  de- 
livered by  plaintiffs  to  defendant.  At  the  trial 
In  tbe  superior  court,  before  Blodgett,  J.,  the 
defendant  contended  that.  If  tbe  go4ds  described 
in  tbe  declaration  were  mAA  by  ^  plalntiffa. 
they  were  not  sold  to  him,  the  defendant. 
Among  other  evidence  tending  to  prove  that 
these  goods  were  sold  and  delivered  to  the  de- 
fendant, the  plaintiffs  offered  their  books  of 
original  entry,  supported  by  tbe  suppletory  oath 
of  uie  clerk  who  made  tbe  entries,  'rbe  defend- 
ant objected  to  the  admission  of  the  entries  in 
these  books  for  the  purpose  ofdiowing  that 
credit  was  given  to  the  defendant  for  the  goods 
in  question,  but  the  presiding  justice  admitted 
the  books  for  this  purpose,  as  well  as  for  tbe 
purpose  of  showing  a  delivery  of  the  goods; 
and  to  this  ruling  the  defendant  excepted. 

A  verdict  was  rendered  for  plalntifls,  and  de- 
fendant alleged  exceptions. 
Mr.  S.  A.  B,  Abbott,  for  defendant: 
A  person's  own  books  of  account  are  not  ad- 
missible in  his  own  fiiTor.when  the  qnestlui  at 
issue  is  to  wlKmt  credit  was  gi?Bn  for  goods 
sold. 

Ktilh  T.  EObet  10  Cosh.  86;  Qorman  y.Mont- 

m 


Digitized  by 


Google 


796 


New  England  Rbfobtkb^up.  Jud.  Ct.  of  MASiACHUBBTTS. 


gomery,  1  Allen,  416;  DexUir  t.  Booth,  3  AHen, 
6S9:  S>m«rs  t.  WHght,  114  Mass.  171;  Fields. 
Thompton,  119  Mass.  191. 

MeMTt.  SoUer  ft  Welch,  for  plaintiffs: 

The  question  is  whether  the  books  are  ad- 
missible with  other  evidence  to  show  that 
"credit  was  given  to  the  defendant  for  the 
gooda."  What  the  other  evidence  in  the  case 
was  we  do  not  know,  nor  how  ample  it  may 
have  been  to  establish  the  defaidanrs  liabOity. 

See  Merrm  v.  Ithaea  <ft  Owego  R.  R.  Oo.  16 
Wend.  686;  Ouy  v.  Mead,  2S  N.  T.  462.  465. 

It  is  evident  that  the  doctrine  proceeds  upon 
the  ground  of  the  difficulty  of  proving  the  de- 
livery of  goods  in  the  majority  of  cases;  and 
there  seems  no  difference  between  the  difficulty 
in  proving  the  article  sold  and  the  person  to 
whom  It  may  have  been  sold.  Although  there 
may  be  temptation  to  falsify  while  the  trial  is 

Siibe  on,  there  can  be  little  or  no  motive  at 
e  time  the  transaction  takes  place. 
See  BaU  v.  Oate».  12  Met.  491 ;  Keith  v.  Kil>be, 

10  Cosh.  86,  where  the  court  held  that,  as  it 
was  a  mere  qaestion  who  was  the  debtor,  the 
books  could  not  be  introduced  for  that  purpose. 

Sent  V.  Oarvin,  1  Orey,  148,  was  a  mere  case 
of  hearsay  testimony,  me  JarnM  v.  Spauiding, 
4  Gray,  491. 

Entries  are  not  written  contracts,  but  the  pri- 
vate memoranda  of  the  party,  becoming,  under 
an  exception  to  the  general  rules,  with  the  aid 
of  the  sappletoiy  oath  of  the  party,  competent 
evldenee  of  sale  and  delivery. 

Bwift  V.  Pierce.  18  Allen.  186;  Banfield  v. 
Whimde.  10  AUen,  27;  Allen,  v.  PkUkr,  118 
Mass.  403,  408;  Holmes  v.  Howell,  122  Mass. 
Ml,  621. 

These  are  all,  we  believe,  cases  where  the 
charge  was  made  to  a  different  party  from  the 
one  sued;  and  the  court  held  that  though  this 
fact  was  not  conclusive,  it  was  entitled  to  much 
oondderatirai. 

Tbe  case  of  Janut  v.  Spaulding,  eupra,  la  al- 
luded to.  and  no  objection  is  made  to  tbe  state- 
ment of  the  law  by  Thomas.  J. 

See  also,  Mathet  v.  Bdnnaon,  8  Met.  269; 
Haneood  v.  Mulry,  8  Gray,  250;  Lee  v.  Whe^, 

11  Gray,  286;  Gorman  v.  Mon^mnenf,  1  Allen, 
416,  citing  Keith  T.  KUtbe,  lOCusb.  85;  Sotrnv 
^.Wright,  114  Mass.  171. 

* 

Morton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

It  is  settied  in  this  Commonwealth  that,  al- 
though tbe  books  of  original  entries  of  a  party, 
supported  by  the  suppletory  oath  of  the  person 
who  made  the  mtries,  are  admissible  to  prove 
tbe  sale  and  ddlvery  of  goods— sucb  boolm  an 
not  competent  to  prove  to  whom  credit  was 
^ven,  where  that  fact  is  in  issue.  Keith  v. 
Kibbe,  eupra;  Gorman  v.  Montgomerif,  1  Allen, 
416;  Dexter  v.  Booth.  2  Allen,  699;  Fidd  v. 
Thmnpeon,  119  Mass.  151 .  In  the  case  before 
na  <uie  of  the  issues  was  whether  the  goods 
sned  for  were  sold  to  the  defendant  and  upon 
his  credit.  Upon  the  authority  of  the  cases 
above  cited,  we  are  of  opinion  that  the  learned 

Sdge  who  presided  in  tbe  superior  court  erred 
ruling  that  the  books  of  the  plaintiff  were 
competent  for  ttie  purpose  of  showing  that  the 
goods  were  sold  upon  tba  credit  of  the  defend- 
ant. 

As  this  makes  a  new  trial  ncceaiazy.  It  would 
8S6 


not  be  useful  to  discuss  the  otha  qoeationa 

raised  by  the  bill  of  exceptions.  They  are  aQ 
mere  questions  of  i^esding,  and  tbe  objectioDa 
raised  by  the  defendant  can  be  obviated 
amendments  which  appear  by  tbe  recorri  to- 
faave  been  conditionally  allowed  in  the  siqwrior 
court. 
Riee^ioMttutained. 


R  E.  OUVER  0<  of.. 

V. 

Warren  H.  HOPKINS  et  at. 

Wlier«  tbe  members  of  a  eonnell  of  tbe- 
Ordor  of  United  Ameriean  Meeksta- 
les  mmj' obtain  relief  from  the  action 
of  the  State  Council  In  declaring  tbe 
charter  of  their  council  forfeited  hy 
an  iqipeal  from  the  dedaicm  of  the  State 
Connoil  to  the  National  Gonial  of  the 
United  States,  npon  the  groond  thai 
such  declaration  of  forfeiture  was  in  eoo- 
travention  of  the  laws,  rules,  and  ntra- 
lations  of  the  association,  and  such  Na- 
tional Council  could  have  ordered  tbe 
restoration  of  its  charter,  and  have 
afforded  tbe  same  remedies,  at  least  Id 
tbe  first  instance,  as  to  tbe  property  of 
tbe  oouncil  which  plaintlffB  are  sedcbifr 
to  recover, — until  plaintUEi  hawo  ex- 
hanated  the  remedies  prescribed  in 
the  constitution  and  laws  of  the  Na- 
tional Conndl.  they  cannot  aaalntala 
a  bill  in  equity  for  their  relief. 

fflanstable — Filed  yebruaiyM,  UBTJ 

APPEAL      plaintiffs  from  a  decree  of  tbe 
Superior  Court  of  Barnstable  County,  dia- 
missing  the  bill.  Affirmed. 

"BSM  of  equity  brought  by  theplaintiffa,  mem> 
bers  of  Fnendship  Council,  Ko.  19,  Order  of 
United  American  Mechanics,  against  the  de- 
fendants, State  officers  of  the  said  order,  to  re- 
cover the  sum  of  $800  deposited  in  the  Oape 
Cod  ilve  Cent  Saviogs  Bank  by  the  sud 
Friendship  Council,  and  for  the  property  that 
form«-ly  belonged  to  said  Friendship  CouDdL 
Hearing  In  the  superiw  court  before  Thompsoe, 
J.,  who  dismissed  the  bill,  and  tbe  plaintifb 
appealed. 
The  facts  appear  in  the  opinion. 
Mr.  Hosea  Kinpnan,  for  plaintiffs: 
Under  art.  12,  g  8,  of  tbe  constitution  of  the 
State  Council:  "Any  council  neglectine  tooon- 

Sf  with  the  laws  and  regulatlotu  woahied  I7 
e  State  CovDcU  shall  forfdt  itschaiter.  If  two 
thirds  of  the  members  present  at  any  r^^nhr 
meeting  concur  therein.'* 

There  must  be  the  neglect  to  comply  with 
the  laws  and  regulations,  and  such  neriert 
must  be  found  as  a  fact,  before  any  foifeitoie 
can  be  declared. 
CommonuietUth  v.  Moylan.,  119  Mass.  109. 
There  has  been  no  such  finding  as  a  fkct  tn* 
the  State  Council  The  rectnd  evidence  to- 
ndtted  by  the  master  should  not  have  been  ad- 
mitted; and  such  record  evidence  ia  not  suf- 
ficient in  law  to  prove  that  tiiere  was  soch  find- 
ing the  State  Council.  If  there  has  been 
such  finding  and  evidence  sufficient  in  law. 
such  finding  cannot  be  conclusive. 
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Id  the  case  of  Karcher  t.  Buprome  Lodge 
KnighU  of  Ho^,  187  Mass.  8«8,  the  court 
recognizes  the  iniod^  that  action  of  a  dmilar 
.association  is  conclusive  only  when  "according 
to  the  rules,  on  a  question  which  it  had  author- 
ity to  decide,  honestly  taken."  In  this  case 
the  master  finds  "  that  there  has  been  no  such 
neglect  on  the  part  of  aaid  council,"  and  "  that 
the  charter  has  not  been  duly  forfeited." 

Mr.  H.  P.  Harrimaa,  for  defendants: 

If  the  charter  of  Friendship  Council  was 
duly  forfeited,  then  all  the  property  of  said 
council  passed  to  the  State  Council,  and  could 
be  transferred  by  them  to  the  reorganized 
Friendship  Council,  as  the  master  finds  was 
-done.  The  complainants  had  a  right  of  ap- 
peal from  tbeactionsof  theStateCouncil.  The 
State  Council  had  the  right,  subject  to  the  right 
•of  the  complaint  to  appial,  to  dedde  for  what 
cases  the  charter  of  a  subordinate  lodge  should 
be  forfeited,  and  the  court  will  not  interfere 
with  the  action  of  the  superior  bodv  in  such 
^:ase.  Especially  when  there  is  a  right  of  ap- 
peal by  the  complaining  party  which  has  not 
fieen  claimed. 

Chamberlain  t.  lAneeln,  189  UhsB.  70;  Kar- 
•ehtr  V.  Supreme  Lodge  KnightB  of  Hon^,  187 
Uass.  860:  Orotwtnor  t.  United aok^efBdiw- 
en,  118  Mass.  78. 

Gardner,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  plaintlfls  were  members  of  an  Incorpor- 
«ted  association  called  "Friendship  Council 
"No.  19  of  the  Order  of  United  American  Me- 
-chanics,"  organized  by  charter  from  the  incor- 
porated association  called  "The  State  Council 
-of  the  Order  of  United  American  Mechanics  of 
the  State  of  Massachusetts,"  and  was  subject 
to  the  rules  and  usages  of  the  State  Council. 
Both  of  these  organizations  were  subordinate 
to  another  incorporated  assodatioo,  called  "The 
liational  Council  of  the  Order  of  United 
American  Mechanics  of  the  United  States  of 
America."  The  charter  of  Friendship  Council 
provided  that  "should  said  Friendship  Council 
No.  19  be  dissolved  by  forfeiture  of  this  charter 
or  otherwise,  then  all  property,  moneys,  books, 
and  papers,  the  proper^  of  said  council,  shall 
become  the  proper^  of  the  State  Council  of 
Sfaanehoaetts."  Friendship  Council  was  dis- 
solTed,  and  its  charter  declared  forfeited  by 
the  defendant  Jewett,  a  State  councillor,  for 
nonnsagea  of  the  Stale  Council.  This  action 
was  approved  and  sustained  by  the  State  Coun- 
cil. The  constitution  of  the  State  Council,  by 
Art.  13,  g  8,  provides  that  "any  council  neglect- 
ing to  comply  with  the  laws  and  regulations  of 
the  State  Cuuncil  diall  forfeit  its  charter,  if  two 
thirds  of  the  members  present  at  any  regular 
meeting  concur  therein."  It  appears  by  the 
amended  record  of  the  State  Council  that  the 
vote  upon  the  forfeiture  of  Friendship  Council 
was  unanimous  upon  the  passage  of  the  vote  of 
forfeiture.  The  plaintiffs  brought  this  bill  in 
equity  agitinst  the  defendants,  officers  of  the 
State  CcrancU,  to  recover  the  sum  of  9800  de* 
posited  In  the  defendant  savings  bank  by 
Friendship  Council,  and  to  recover  posseasion 
ot  other  property  formerly  belonging  to  the 
council,  upon  the  ground  that  the  charter  of 
Friendship  Cotmdl  has  been  iUeg^ly  de<^ued 
fovUted  by  the  State  Oomcfl.  ^'TheGeMnl 
S  Ham. 


Laws  of  the  National  Council,"  law  1,  1-6, 
provide  that  a  member  of  the  order  may  appeal 
from  the  action  of  his  State  or  Bubordinata 

council,  point  out  the  steps  to  be  taken,  and 
declare  that  the  decision  of  a  State  Council  is 
bindlDg  until  reversed  by  the  National  Council. 
The  ptaintifCs  and  the  several  members  of 
Friendship  Council,  If  they  felt  aggrieved  by 
tile  action  of  the  State  Coundl  in  dwhiring  its 
charter  forfeited,  could  have  appealed  to  the 
Natloual  Council  for  redress.  This  was  the 
tribunal  of  last  reeort,  as  established  by  the 
laws  and  rules  of  the  association,  and  recog- 
nized by  all  the  members  of  the  association  as 
the  one  to  which  the  members  of  subordinate 
or  State  councils  upon  any  grievance  had  the 
right  of  appeal,  and  before  which  they  had  the  . 
right  to  be  beard.  It  was  a  court  established 
by  the  parties  to  settle  difficulties  growing  out 
of  the  association.  The  National  Councirhad 
the  right  and  the  power  to  reverse  the  decision 
of  a  Stale  Council,  if  such  decision,  in  the  judg- 
ment of  the  apellate  council,  was  wrong. 

Until  the  plalntilTs  have  exhausted  the  rem- 
edies prescribed  in  the  constitution  and  laws  of 
the  National  Council,  this  bill  in  equity  cannot 
be  maintained.  Chamberlain  v.  lAncotn,  130 
Mass.  70. 

The  relief  which  Is  sought  in  this  court  they 
might  have  obtained  before  the  National 
Council  upon  appeal.  It  the  charter  of  Friend- 
ship Council  was  declared  forfeited  by  the 
State  Council,  In  contravention  of  the  laws, 
rules,  and  regnlatiiHU  of  the  association,  the 
National  Council  could  have  ordered  its  res- 
toration, and  have  afforded  the  same  remedies, 
at  least  in  the  first  instance,  as  to  the  property 
of  the  council,  which  the  plaintiffs  are  scekiog 
by  this  bill.  We  are  of  opinion  that  the  judg- 
ment of  this  court  cannot  be  invoked  by  the 
plaintiffs,  until  they  have  first  sooght  the  relief 
for  which  they  pray,  from  the  tribunal  pro- 
vided by  the  association  to  try  and  determine 
questions  of  this  nature.  Kareher  v.  Supreme 
Lodge  Knighte  eif  Bmar,  187  Mass.  868. 

Deme  tf  Superior  Court  afirmed. 


William  H.  BENT 

V. 

ERIE  TELEORAPH  &  TELEPHONE  CO. 

1.  The  statute  requires  that  the  eabnda* 
■ion  to  arbitration  shall  be  by  agree- 
ment, signed  and  acknowledged  by  the 
parties  before  a  justice  of  the  peace,  the 
award  to  be  made  and  reported  to  the 
superior  court  within  one  year,  or  ac- 
cording to  agreement  of  the  parties;  and 
no  award  shall  have  anv  legal  effect  or 
operation  if  made  after  tne  time  fixed  by 
the  agreement,  onleas  made  upon  a  re- 
commitment by  the  court  to  wnich  it  is 
reported. 

2.  The  aabmiMion  most  fix.  the  time 
within  which  the  award  must  be  re- 
tnmod  into  eourt,  and  the  court  has 
jnrfadicUon  only  of  an  award  returned 
within  that  time. 
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APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  of  Middleaex  County  over- 
ruling a  motion  to  accept  and  confirm  an  award 
of  arbitrators  and  setting  the  same  aside. 

DecemW  81, 1886.  the  plaintiff,  WilUom  H. 
Bent,  and  the  defendAit,  the  Erie  Tdegrapb 
ATdephone  Co.,  entered  into  an  agreement 
In  due  form,  signed  by  them  and  acknowledged 
before  a  justice  of  the  peace,  submitting  all  de- 
mands and  controversies  which  might  be  the 
■uMect  of  a  peisonal  action  at  law,  or  a  stilt  in 
equity  between  tliem,  to  the  determlDatioo  of 
three  arbitrators  who  were  to  report  within  six 
months  from  that  date  to  the  Superior  Court  of 
Middlesex  County,  the  Judgment  thereon  to  be 
final.  Subsequently  the  following  agreement 
in  writing  was  entered  into: 

"Lowell,  Mass.,  June  4,  1886. 

The  time  within  which  the  report  of  the  ar> 
bitratws  within  named  is  to  be  wed  In  the  Bu- 
p^oT  Court  of  the  County  of  Mtddlesez,  It  Is 
DNeby  agreed  shall  be  extended  to  the  first 
Monday  at  December,  a.  d.  1886. 

WiUiam  H.  Bent 
The  Erie  Telegraph  ft  Telephone 
Company, 
By  William  H.  Anderson,  its  At^." 

December  1, 1886,  the  arbitrators  made  their 
rqwrt,  awarding  in  favorof  defendant. 

At  the  hearing  of  a  motion  by  the  defendant 
to  accept  and  confirm  the  award,  before  Thomp- 
son, J.,  the  court  overruled  the  motion  and  set 
aside  the  award,  and  defendant  appealed  to  this 
court 

Mtura.  B  F.  Batler,  J.  N.  Marshall, 
and  W.  H.  AnderMW*  for  defendant: 

Thiais  an  appeal  founded  on  matter  of  law 
apparent  upon  the  record,  from  the  deciaioo  of 
the  superior  court  overruling  the  defendant's 
motion  to  accept  and  confirm  the  award  of  the 
arbitrators  in  said  action,  and  to  enter  judgment 
thereon  in  favor  of  the  defendant,  and  setting 
aside  said  award. 

It  Is  rightfully  before  tiiis  court  by  apped. 

Pub.  Stat  chap.  l88,  §  U;  SkeOa  t.  CMeker- 
ing,  7  Met.  816;  Freneli  t.  Riehardaon,  B  Cnsh. 
4&0. 

It  does  not  appear  by  the  record  that  the 
agreement  made  by  the  parties,  to  extend  the 
time  for  filing  the  report  of  the  arbitrators,  was 
acknowledged  before  a  justice  of  the  peace, 
and  by  reason  thoeof  it  was  claimed  that  the 
award  was  invalid.  The  statutes  do  not  require 
tiiat  such  an  agreement  shall  be  acknowledged. 

Pub.  Stat.  chap.  188. 

It  is  expressly  provided  that  the  agreement 
of  submission  shall  be  acknowledged,  and  the 
forms,  in  substance,  of  such  an  agreement  and 
acknowledgment  are  given,  while  In  the  section 
providing  that  "the  time  within  which  the 
avrard  shall  be  made  and  reported  may  be  va- 
ried, according  to  the  agreement  of  the  par- 
ties," etc.,  no  provision  is  made  for  the  ac- 
knowledgment of  such  agreement.  If  this 
is  a  provision  for  an  independent  ^^ment. 
and  It  is  BO  contended,  and  the  Legislature  had 
intended  that  the  same  should  qg  acknow- 
ledged.en)re88  provlsiott  would  liave  been  made 
for  It  No  satisfactory  reason  can  be  given  for 
such  an  omission  except  that  an  acknowledg- 
ment was  not  intended. 

Pub.  Stat.  chap.  188,  gg  2,  S. 
SS8 


The  langua^  of  a  statute  is  not  to  be  <bi- 
larged  or  limited  by  construction,  unleas  iia 
^ect  and  plain  meaning  require  it. 

Doane  v.  PhiUiot,  n  Pick.  226. 

If  any  part  of  a  statute  is  obscure,  U  i>- 
proper  to  consider  the  other  parts,  for  the  wftrda 
and  meaning  of  one  part  of  a  statute  do  fre- 
quently lead  to  the  sense  of  another. 

4  Bac.  Ab.  IT  645;  Hoibrook  v.  HtiBrroek.  1 
Pick.  S50;  CleavOand  t.  Aorton,  6  Ouah.  884. 

Every  clause  and  wtxd  of  a  statute  shall  be 
presumed  to  have  been  intended  to  have  some 
force  and  effect 

Opinion  of  JuHicea,  22  Pick.  673;  Qimm»» 
iMcUth  V.  MeCaughey,  9  Gray,  2:96. 

The  court  has  never  decided  that  such  aa 
agreement  should  be  acknowledged.  The  de- 
termination of  that  question  was  not  neoesoaiy 
to  the  decision  and  was  not  decided  in  tfaecaaea. 
relied  upon. 

Htatk  V.  Tmney,  8  Gray,  890;  Bar^tardt  v. 
Own,  18  Gray,  800;  Franldin  Mining  Co.  r. 
Pratt,  101  Mass.  S59. 

Formerly  no  dieflnite  time  was  stated  in  th& 
agreement  of  such  submission  in  wbi<^  the 
award  should  be  made.  It  was  to  be  done  aa 
soon  as  may  be.  The  arbitrators  controlled  the 
time.  The  law  was  BubseqOenUy  nimiigwi^ 
giving  the  parties  the  ri^t  to  fix  and  vary  the 
time  as  a  mere  matter  of  convenience  to  than, 
and  it  was  not  regarded  as  an  essential  deoient 
of  substance  in  the  submission. 

Stat  1786,  chs^  21;  Com.  Rep.  on  Rer.  of 
Gen.  Stat  285. 

The  original  agreement  of  submission  was 
executed  in  conformity  to  law.  The  arbitra* 
tors  constituted  a  specaal  court  of  the  parties^ 
own  selecdon,  and  had  full  jurisdictifm  of  the 
matters  submitted.  The  agreement  extending 
the  time  for  filing  the  report  was  executed  be- 
fore the  time  fixed  in  the  original  agreement 
had  expired.  The  acknowledgment  of  the 
agreement  to  extend  the  time  was  not  neceasaiy 
to  give  jurisdiction  to  the  arUtratora,  for  Uwr 
had  it  at  the  time  the  same  was  made.  Bout 
parties  subsequently  appeared  before  the  arhi- 
trators  without  objection  and  were  beard.  If 
the  agreement  extending  the  time  should  have 
been  acknowledged,  Bod  if  in  fact  it  was  not, 
it  was  a  matter  or  defect  which  might  have 
been  waived,  and  It  was  waived  by  the  per^ 
ties. 

Morse,  Arb.  &  A.  pp.  178, 284;  Rus.  Awards^ 

5th  ed.  p.  141;  Slater,  Arb.  ft  A.  2d  ed.  pp.  87- 
80;  Brooke  v.  Bannon.  8  Watts  Ss  S.  382;  Jfem- 
oomb  V.  Wood,  97  U.  8.  581  (Bk.  24,  L.  ed.  1085); 
St&rer  v.  McOaw,  11  Allen,  529;  HaUetty.  Hai- 
UU,  7  Dowl.  389;  Gampbea  v.  New  Eng.  Mut, 
L.  Ina.  Co.  98  Mass.  881;  CaiUxm  v.  HaHov,  7 
Allen,  151. 

Jlf«wr«.  D.  S,  ft  O.  F.  Riebardaon  and 
H.  F.  Dlekineon,  fc»-  plaintifl: 

An  appeal  can  only  be  had  for  errors  of  law 
appearing  upon  the  record.  An  appeal  is  like 
a  writ  of  error  in  this  particular. 

Pub.  Stat.  chap.  152,  g  10;  Knovlea  v.  Baei- 
elder,  106  Mass.  848;  Pattern  v.  SprinafiOd,  99 
Mass.  627;  Bowler  v.  Pointer,  2  Gray,  554;  Anfc 
V.  Hapgood,  10  Met  178;  OtuMng  t.  IteU.  9 
Met.  181;  Ward  v.  American  BarJt,  7  486; 
Bay  V.  La^n,  6  Met.  280;  LaneAorovgk  x. 
County  Omrt.  22  Pick.  278. 

In  ue  present  case  the  remedy  <rf  thedefendr 
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ant  was  not  by  appeal  but  by  Mil  of  exc^ 
tions. 

Pub.  Stat.  chap.  158,  §  8. 

TheTeiyrecoitcaseofi^amijcA  y.  (MCohny 
R.  C%).  120  Mass.  108.  is  In  point  and  dedstve 
of  the  case  at  bar. 

See  Geo.  Stat.  chap.  114,  §  10;  chap.  115,  S  7. 

It  cauDot  be  said  that  the  want  of  jurisdic- 
tkm,  which  am>ears  as  a  matter  of  law  on  the 
record,  was  the  ground  the  court  went  upon  in 
dismiflsing  the  award. 

Tiie  common  mode  of  procedure,  when  a 
party  Is  agKrieved  by  a  ruling  of  the  superior 
court  dlsmfasing  an  award,  is  oy  Inll  of  excep- 
tions. 

AbboU  T.  Dexter,  6  Cuab.  108;  Wetmm  v.  Nea- 
tOH,  10  Cush.  114;  Heaths.  Tenney,  8  Oray,  880; 
.AtKT.  Bimd.  1  Allen.  211;  Fay  v.  Bond,  8  Al- 
len, 488. 

The  superior  court  was  clearly  right  in  set- 
ting aside  the  award  in  the  present  case.  An 
agreement  to  extend  the  time  within  which  an 
award  shall  be  made  and  returned  will  not  be 
valid,  unless  made  in  writing  and  signed  and 
acknowledged  in  the  same  manner  and  with 
the  same  fbnnalitles  as  the  original  sulmiission. 

Pub.  Stat.  chap.  188.  g  6;  F^TilUiH  Mining 
Co.  V.  Pratt,  101  Mass.  869;  Sptirry  t.  fircAer, 
4  AUen,  17,  18;  Bwrghardt  v.  Oveen.  18  Oray. 
800.  802;  Riee  v.  Clark.  8  Vt.  104;  LazeU  v. 
Btnahtan.  82  Vt  67U;  Tudiyr  y.  Feck,  4  Mass. 
24S. 

Nether  the  arbitrators  nor  the  superior  court 
had  any  jurisdiction  after  the  expiration  of  the 
sLc  months  legally  fixed  in  the  original  agree- 
ment for  submission  as  the  time  for  reporting 
the  award. 

Franklin  Mining  Co.  t.  Pratt,  101  Mass.  860; 
Otity  T.  l/neeU.  117  Mass.  78;  Abbott  v.  Dexter, 
«  Ousb.  109;  Beath  v.  Tenney,  8  Oray,  881. 

The  agieanent  at  submission  must  be  signed 
in  the  presence  of  the  justice  of  the  peace  as 
well  as  acknowledged  before  him. 

Pub.  Stat.  chap.  186,  %  8;  OampbOl  t.  Up- 
ton,  113  Mass.  70,  71. 

The  statute  provisions  must  be  strictly  fol- 
lowed. Jurisdiction  cannot  be  conferred  by 
consent  merely. 

Monotiet  v.  Pott,  4  Maw.  582;  Deerfield  v. 
AriM,  20  Pick.  480.  488;  ASboU  v.  Dattr.  0 
Gush.  106;  Wemn  y.  Newton,  10  Cush.  114; 
math  V.  Tenney,  8  Oray,  880;  Mortonv.  Wilde, 
8  Gray,  426;  Sargent  y.  Hampden,  30  He.  70. 
See  Acts  1780,  chap.  21. 

The  plaintiir's  appeal  must  be  dismissed  and 
the  finding  of  the  superior  court  afilrmed,  with 
coats  for  ue  plaintiff. 

W.  Allen,  J;  dellTered  the  opinion  of  the 
court: 

We  think  that  the  supierior  court  did  not 
have  jurisdiction  to  accept  the  award.  Pub. 
Stat.  chap.  188,  gives  to  mat  court  jiu^ictlon 
over  an  award  made  and  returned  to  it  in  ac- 
cordance with  the  provisions  of  the  chapter. 
Section  2  requires  that  the  submission  shall  be 
by  an  agreement  signed  and  acknowledged  by 
the  parties  before  a  justice  of  the  peace,  one  of 
the  particulars  of  which  is  that  the  awurd  shall 
be  made  and  reported  to  the  superior  court  with- 
inoneyear.  Section  5  is  in  these  words:  "The 
time  within  which  the  award  shall  be  made  and 
reported  may  be  varied  according  to  the  agree- 

3  Mass. 
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ment  of  the  parties;  but  no  award  made  after 
the  time  flxea  by  the  agreement  ^all  have  any 
legal  effect  or  operation,  unless  made  upon  a 
recommitment  by  the  court  to  which  it  is  re- 
ported." Section  9  provides  that  "the  awai^ 
may  be  returned  at  any  term  or  sedsion  of  the 
court  held  within  the  time  limited  in  the  sub- 
mission." Under  these  provisioDs  the  agree- 
ment of  submission  must  fix  the  time  within 
which  the  award  most  be  returned  into  court, 
and  the  court  has  jurisdiction  only  of  an  sward 
returned  to  it  within  that  time.  The  expres- 
sions, "the  time  fixed  by  the  agreement,"  %  5, 
and  "the  time  limited  in  thesubmi88ion,"intJ  0, 
have  the  same  meaning.  The  parties  m^  agree 
upon  a  different  time  from  the  year  named  hi 
OUT  statute,  but  the  Ume  within  which  the 
award  shall  be  returned  is  a  material  part  of  the 
submisdoo,  and  must  be  fixed  by  an  agreement, 
signed  and  acknowledged  by  the  paruea  before 
a  justice  of  the  peace. 

If,  after  the  agreement  is  executed,  the  par- 
ties could  extend  the  time,  or  alter  the  submis- 
sion in  any  other  material  respect,  they  can  do 
it  only  by  a  supplemental  agreement  executed 
in  the  manner  required  by  the  statute.  Fi-ank- 
lin  Mining  Co.  v.  FrcUt,  101  Mass.  859;  Burg- 
hardt  V.  Oteen,  18  Oray,  800;  Tudor  v.  Peek,  4 
Mass.  242;  AhboU  v.  Dexter,  6  Cosh.  108;  Heath 
V.  Tenney,  8  Oray,  880;  LazeU  v.  Hovghton,  82 
Vt.  579. 

This  case  comes  up  on  appeal.  As  the  appeal 
by  the  statute  12)  must  be  founded  on  mat- 
ter of  law  apparent  on  the  records,  and  the  rec- 
ord does  not  show  the  grounds  on  which  the 
court  below  ordered  the  award  to  be  set  aside, 
it  cannot  appear  that  the  ^unds  were  Insuffi- 
cient in  law.  If  no  sufflcient  reason  appeared 
of  record,  it  could  not  be  said  as  matter  of  law 
that  none  such  existed  in  part.  Standitli  v. 
Old  Colony  B.  R.  Ob.  139  Mass.  168. 

The  defendant's  remedy,  If  It  had  been  ag- 
grieved, would  seem  to  nave  been  by  excep- 
tions. This,  however,  is  immaterial,  because 
it  does  not  appear  by  the  record  that  the  su- 
perior court  had  jurisdiction  to  accept  the 
award. 

Atoard  r^eeted. 


Loren  K.  DOWNS 
«. 

ERIE  TELEGRAPH  &  TELEPHONE  CO. 
William  A.  INOHAH  e.  SAME. 

Per  Curiam ; 

Thete  catet  are  gowmed  by  the  preceding 
caee^Bent  v.  Erie  Tdegraph  A  TeUjuume  Co. 


Edward  H.  MANSFIELD,  Assignee, 
r. 

William  GORDON. 

The  right  of  an  infont  to  rescind  his 
contracts  on  eomlnc  of  a^e,  without 
releasing  the  consideration,  is  strictly 
a  personal  priTile0e,  and  as  the  rule 
is  establistaed  solely  for  his  tMueflt,  be 
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alone  can  have  the  benefit  of  it ;  hence 
neither  his  creditors,  nor  the  assignee 
in  insolvency  as  repreflenting  them,  nave 
the  right,  notwithstanding  the  estate  of 
the  infant  may  be  augmented  to  that 
extent  by  the  sum  of  money  which  the 
minor  hii4  received. 

(BulToik  Filed  February  8S.  IWT.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  of  Suffolk  County  dismiss- 
ing a  bill  in  equity  to  restrain  proceedings  to 
foreclose  a  mortgage  and  to  compel  the  can- 
•ceUation  of  the  same.  Afflrmed. 

Heatd  ill  the  court  below  befwe  Barker,  J., 
who  onSered  a  decree  dismissiDg  the  bill,  and 
at  the  request  of  complainant  reported  the  case 
to  this  court. 
The  material  facts  appear  from  the  opinion. 
Me»»rt.  Alfred  Hemenwa^  and  Albert 
L.  IIarr«y»  for  plaintiff: 

Pub.  Stat.  cbap.  107,  %  46,  provides:  "The 
assignment  aball  vest  in  the  asrignee  all  the 
property  of  the  debtor,  real  and  persooal,  which 
he  could  have  lawfully  sold,  amigned,  or  con- 
veywl;"  and  further  provides:  "The  assign- 
ment shall  vest  in  the  assignee  all  debts  due  the 
debtor,  or  any  person  forliis  use,  and  all  liens 
and  securities  therefor,  and  all  his  rights  of 
action  for  «>ods  or  estate,  real  or  personal. 

The  words  "right  of  action"  in  this  section 
have  been  construed  to  mean  allvaluaUe  rights 
actually  subsisting,  whether  absolute  or  con- 
■ditional,  legal  or  equitable,  which  were  to  be 
-obtained  by  the  aid  of  any  Judicial  process. 
Oardntr  v.  Hooper,  8  Ciray,  404. 
Section  1  provides  that  "he  (the  asswnce) 
shall  have  tiie  like  remedy  to  recover  all  the 
estate  dehts  and  effects  in  his  own  name,  as  the 
debtor  might  have  had  if  no  asssignment  had 
been  made." 

The  words  of  the  insolvent  law  are  liberally 
construed  by  the  court,  and  it  has  been  held 
that  every  valuable  right  of  the  insolvent 
in  or  to  property,  real  or  personal,  vested  or 
contingent,  legal  or  equitable,  absolute  or  con- 
dition^ not  dearly  excepted,  passes  to  the  as- 
signee. 

Stearru  v.  HaTr%$,  8  Allen,  5^. 

The  words  of  the  Insolvent  Act  are  so  clear 
that  he  who  affirms  that  a  particular  thing  does 
not  pass  by  force  of  the  statute  must  bring  him- 
McM  clearly  within  its  exceptions. 

Qra^  V.  Bmn«ft,  8  Met.  023,  520;  DOum  v. 
Fe§ter,  4  Allen,  640,  001;  Qardner  v.  Hooper,  S 
dray,  408,  404. 

A  claim  for  personal  injuries  does  not  pass  to 
an  anignee,  because  it  has  no  element  of  prop- 
erty as  a  buls;  but  injuries  to  property  do  pass, 
because  based  on  a  right  to  property  which  has 
a  certain  value,  and  u  therefore  a  vested  Inter- 

«8t. 

mee  V.  Stone,  1  Allen.  S66, 069. 

Vested  and  contingent  remaf  nders  and  clafans 
to  recover  usurious  mterest  pass  to  the  assignee. 

Qray  v.  Bennett,  tupra;  Tamptin  v.  Went- 
u&rth,  99  Mass.  68;  Pierce  v.  Lu,  9  Gray,  42; 
£elcher  v.  Bvrnm,  ISO  Mass.  S80;  Dunn  v. 
Sargent,  101  Mass.  886. 

A  possibility  ooufded  with  an  interest  Is  in 
equity  tranamiSBiUe  to  the  assIgDee. 

WintUno  v.  OoMttpM,  7  tf  etTISS. 
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The  defense  of  infancy  is  open  to  the  debtor, 
his  guardians,  his  personal  representatives,  fals 
heirs,  executors,  and  administratorB. 

C/uindler  v.  Simmone,  97  Mass.  S06;  Ledaer 
Building  At$o.  v.  Cook,  12  Phila.  434;  8.  C.t 
W.  N.  Cas.  804;  J^ordMV.  Ringgeld^^  Ala.  547; 
Parmnay.  Bia,  8  Mo.  185;  ^uasMr  v.  JetBitt,  9 
Mass.  100:  Smith  v.  Jfa^,  Id.  63. 

By  the  operation  of  the  insolvent  law  the  as- 
signee becomes  the  representative  of  the  in- 
solvent, and  may  maintain  any  suit  nece— ly 
to  the  collection  of  the  assets  and  the  recoveiy 
of  the  property  of  the  insolvent. 

Bumside  v.  Merrick,  4  Met.  6S7,  540. 

It  is  clearly  for  the  benefit  of  the  debtor  that 
the  right  to  avdd  the  mortgage  in  qaeation 
should  pass  to  hiB  assignee  ana  tiuereby  iiii  nasi 
the  assets  of  the  estate. 

Pub.  Stat  g8  87,  99,  101. 

Mere  strangers  cannot  set  up  this  defense,  bat 
an  assignee  in  insolvency  is  not  only  the  repre- 
sentative of  the  debtor,  but  is  (uotbed  with 
higher  powers  than  the  insolvent  hfanarff. 

Bingham  v.  Jordan,  1  Allen,  878. 

The  mortgage  in  question  was  voidable,  ai^ 
the  Jury  have  round  that  it  has  not  ^3^ea  ratified 
or  affirmed.  The  bringing  of  this  bill  is  an 
election  to  avoid  it. 

OUmn  V.  Soper,  6  Gray.  879,  280. 

If  it  be  suggested  that  the  plaintiff  has  a 
plain,  adequate,  and  comply  remedy  at  law.  it 
IS  submitted  tbM  such  an  objection,  even  ff 
valid,  should  be  made  by  pksa  or  danuTm,  or 
distinctly  stated  in  the  anwer  of  the  defeodant, 
and  it  is  now  (after  answering,  framing  issues 
to  a  jury,  submitting  to  the  jurisdiction  of  the 
court,  and  taking  ms  chances  of  a  radicc)  loo 
late  to  make  it. 

BeaHh  V.  Hide  &  Leather  Bank,  100  Mmb. 
540;  Page  v.  Young,  106  Mass.  816;  Jona  v. 
Keen,  115  Mass.  170,  180;  Oroeker  v.  DitU»L, 
188  Mass.  91,  102. 

But,  further,  the  plainUff  claims  that  his  biU 
will  Ue. 

Davie  v.  Boeton,  128  Mass.  879;  ClouttMt  v. 
Shearer,  99  Mass.  312;  Rumeii  v.  DeAon,  134 

Mass.  843. 

The  learned  judge,  nponconsideratioa  fif  the 
bill  and  answer,  dismissed  said  bill  withoot  as- 
signing any  reason  therefor.  If  the  i^aintifTs 
bul  has  failed  through  any  defect  that  can  be 
remedied  by  amendment,  be  prays  for  an  op- 
portunity to  amend. 

Mea&ra.  Joseph  WUlwrd  and  Joeepli  K. 
CharebUl*  for  defoidant: 

The  note  and  mortgage  of  an  infant  aie  void- 
able only,  and  not  vdd. 

Zoiieh  V.  Partone,  8  Burr.  1794;  Whitna/  v. 
Dutch,  14  Mass.  457;  Beed  v.  Bateketdm,- 1  Met 
659;  Boeton  Bank  v.  Chamberlin,  15  Mass.  220; 
Irvine  v.  Irvine.  9  Wall.  618  (76  U,  a  hk.  19, 
L.  ed.  800);  Oicen  v.  Long,  113  Mass.  408; 
Browne,  Dom  Rel.  100. 

Until  avoided,  therefcoe,  thia  note  and  tUs 
mortgage  are  perfectly  valid. 

It  is  familiar  law  that  the  right  to  avcM  his 
contracts  is  the  personal  privilege  of  the  infant 
only,  and  cannot  be  exeivrised  or  availed  of  by 
others. 

Eversley,  Dom.  Rel.  (1885)  p.  851;  Keeme  v. 
Boycott,  3H.  Bl.  611;  OUvery.  HoudUt,  ISMmb. 
387.  388;  Nightinoale  v.  Witkinaton,  15  Mam. 
378,374;  A!»v.£^  10  AUen.  MO;  CSkwdbr 
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r.  Simmotu.  97  Mass.  008,  Oil:  Met.  Cont.  pp. 
38.  OS. 

V<rfdable  acts  by  an  hifaiit,  or  matters  of  rec- 
ord done  or  suffered  by  bim,  can  be  avoided  by 
Done  but  himself  or  his  privies  in  blood,  and 
not  by  privies  in  estate,  and  this  right  of  avoid- 
iDce  is  not  assignable. 

Avttin  T.  CXarle^ovm  Female  Seminary,  8 
Met  IM,  808;  WbiUtngham'e  Cam,  8  Coke,  48; 
Bouman  v.  Brownimf,  81  Ark.  864,  874,  876; 
flWwto  v.  Wigmn,  1  K  H.  78. 

Under  the  loaolveQt  Act  (Pub.  Stat.  chap. 
157),  the  asaienee  takes  no  more  estate  or  larger 
ri^ts  in  the  debtor's  property  than  an  indivfd- 
Dal  creditor  (He  Bust,  1  N.  Y.  Leg.  Oba.  826), 
ind  this  court  has  held  that  a  cr«litor  cannot 
ftvail  himself  of  the  infant's  privilege. 

KendaUv.  Lawrence,  22  Hck.  6^;  McCarty 
f.  Murras,  8  Gray,  578;  KiiwnMn  v.  Perkim, 
105  Mass.  111. 

Afldgnees  were  beld  not  to  take  ilmilar  rights. 
In  — 

Stone  V.  BosUm  <£  if.  R.  S.  7  Gray.  589; 
Rite  V.  Stone,  1  Allen,  666.  670,  571. 

Tbere  are  many  personal  rights  kaown  to  the 
lav,  dieexerdseof  which  may  change  or  affect 
&e  tide  to  property,  but  which  can  only  be  ex- 
ercted  by  the  owner  of  the  right,  and  are  not 
property  or  reachable  as  such  until  so  exer- 
cised. Such  is  a  general  power  of  appointment 
{Oapp  V.  Ingrakam.  126  Mass.  200);  a  right  of 
waiver  by  a  widow  of  the  provisions  in  her  fa- 
vor in  a  wfll  (Pinkerton  v.  Sargent,  102  Mass. 
S6S);  or  the  right  to  a  tenancy  by  curtesy  ini- 
tiste  (Sihdff  v.  BuUoek,  10  Allen,  94;  Stapka  v. 
Bmon,  13  Allen,  64). 

Devens.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  by  his  bill  seeks  to  relieve  the 
realty  of  Burrell,  an  insolvent  debtor  of  whose 
estate  he  is  assignee,  from  the  incumbrance  of 
•  nKHleage  thereon  conditioned  for  the  pay- 
ment of  a  note  of  $1,000.  The  note  and  mort- 
gage were  executed  by  Burrell  when  under 
a^.  He  is  now  of  age  and  was  so  when  the 
plaintiff  was  appointed  assiguee.  Since  his 
majority  he  has  not  ratified  the  note  and  mort- 
ga^,  nor  is  it  alleged  that  he  has  done  any  act 
ID  disafflrmance  hereof. 

The  assignment  vests  in  the  assignee  not  only 
all  the  proper^  of  the  debtor,  both  real  and 
penmal,  which  he  could  lawfully  have  sold, 
assigned,  or  conveyed,  including  debts  due  him 
and  the  securities  therefor,  but  also,  "all  his 
rights  of  action  for  goods  or  estate,  real  or  per- 
saiial."  "By  the  right  of  action  mentioned  in 
the  statute,  it  is  said  by  Chief  Justice  Shaw, 
"the  L^Kialatnre  intended  all  valnahle  rights 
actually  subsisting,  whether  absolute  or  condi- 
tional, legal  or  equitable,  which  were  to  be  ob- 
taioed  by  the  aid  of  any  species  of  judicial  pro- 
cess.   Gardner  v.  Hooper,  3  Gray,  404. 

It  is  the  contention  of  the  plaintiff  that,  by 
virtue  of  this  clause,  as  assignee  he  is  entitled 
to  exercise  the  privilege  which  the  Insolvent 
might  have  exercised  on  reaching  his  majoritjr, 
ana  disafBrm  this  mortgage,  ana  t^us  is  enti- 
^  to  8  decree  relieving  the  estate  therefrom. 

That  an  individual  creditor  cannot  attach 
property  conveyed  by  a  debtor  while  a  minor, 
thecmiveyance  of  wb'ichsuch  debtor  might  have 
disaffirmed,  and  thus  avail  himself  of  the  in- 
2  Mass.  k.  e.  b.,  t.  m. 


fant's  privilege,  is  well  settled.  MeCarty  v.' 
Murray,  8  Gray,  678;  Kendall  v,  Lamreneo,  22 
Pick.  540;  Kijigmanv.  JPor&itu,  105  Mass.  111. 

While  the  rights  of  assignee  are  not  dways 
tested  by  those  of  theindi™iual  creditor,  there 
would  seem  to  be  no  reason  why  larger  rights 
in  an  estate  convened  by  a  minor  are  obtamed 
by  an  assignee  actmg  on  behalf  of  all  the  cred- 
itors. The  contracts  of  an  infant  are  voidable 
only,  and  not  void,  and  it  has  often  been  said 
that  the  right  to  avoid  his  contracts  is  a  personal 
privilege  of  the  infant  only,  not  to  be  availed  of 
by  others.  Nightingale  v.  Withington,  16  Mass. 
373;  Chandler  v.  Simmons,  97  Miasa.  508-611; 
1  Chitty,  Cont.  Ilth  ed.  note  6. 

It  is  said  in  Austin  v.  C/tarteHoten  Fhnale 
Seminary,  8  Met.  196,  308,  by  •/w^  Wilde: 
"Voidable  acts  by  an  Infant,  or  matters  of  rec- 
ord done  or  suffered  Inr  him,  can  be  avoided 
none  but  himself  or  his  friends  in  blood,  and 
not  bjr  privies  in  estate,  and  this  right  of  avoid- 
ance isnot  assignable."  Bac.  Abr.  Tnf.  &  Age, 
1,  6;  WhitUr^ham's  Ca8e,8  Coke,  43. 

It  is  said  that  it  is  for  the  twoeflt  of  the  debt- 
or that  the  assignee  should  be  allowed  to  avoid 
his  mortgage,  as  the  assets  of  the  estate  are  thus 
increased.  The  jrround  upon  which  an  infant 
is  allowed  to  avoid  his  contracts  is  for  personal 
benefit,  and  for  protection  against  tJie  improvi- 
dence which  is  the  consequence  of  Iiis  youth. 
He  maj  therefore  avoid  his  contract  without 
returning  the  consideration  received,  but  it  Is 
not  easy  tosee  why  his  creditors,  or  the  assignee 
as  representing  them,  should  have  this  i^t. 
It  may  well  be  that  the  estate  of  the  insolvent 
has  been  augmented  tathat  extent  by  the  very 
sum  of  money  which  the  minor  received.  The 
fact  tliat  the  infant  may  rescind  without  re- 
turning the  consideration  indicates  that  the 
right  IS  strictly  a  personal  privilege,  and  tliat 
as  the  rule  permitting  him  to  thus  avoid  his 
contract  is  established  solely  for  his  protection, 
BO  be  alone  can  have  the  benefit  of  it. 

Decree  afflrmed. 

COMMONWEALTH  of  Massachusetts 

Edwanl  H.  GALLIGAN  et  al, 

1.  The  rule  that  a.11  who  aid  or  assist  oth- 
ers in  committing  a  misdeme&noF  are 
principals  and  are  equally  guilty,  has 
been  applied,  with  some  limitation,  to 
the  statutory  offense  of  keeping  and 
iii»iiitaining>  a  common  nuisance. 

3.  A  servant  of  the  proprietor  could  not 
be  convicted  on  evidence  of  his  sale  of 
intoxicating  liquor  on  the  premises,  in 
the  presence,  or  under  the  actual  per- 
BomJ  supervision  of  his  employer.  If, 
however,  the  servant,  in  carrying  on  the 
business  of  his  employer,  and  in  the  ab- 
sence of  his  employer,  was  author- 
ized by  him  to  make  illegal  sales  of 
intoxicating  liquor,  and  he  made  such 
sales,— both  could  be  found  guilty  of 
maintaining  the  nniflanes. 

(Norfolk  Piled  February  26, 1897.) 
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for  keet^gCand  maintaining  a  tenement'  at 
Canton  for  tbe  illegal  sate  of  intoxicating 
liquors. 

At  the  trial  in  tbe  superior  court  before 
Knowlton,/.,  the  gOTernment  offered  evidence 
tending  to  prove  that  both  defendants  were 
Iffeaent  in  the  saloon  at  different  times,  exomt 
that,  as  to  some  ot  the  times,  it  was  tn  doubt 
whether  both  were  present.  The  issue  was 
mainly  as  to  the  proprietorship  of  tbe  saloon, 
and  the  relation  of  the  defendants  thereto  and 
to  each  other.  One  Pushaw.  a  member  of  the 
bar,  selectman  and  special  officer,  testified  that 
the  saloon,  during  tbe  time  named,  was  to  his 
personal  knowled^,  Edward's.  The  defend- 
ants objected  to  this  testimony,  and  asked  the 
court  to  strike  it  out,  claiming  that  the  witness 
had  no  such  persooal  knowledge,  but  the  court 
refused. 

On  cross-examination,  defendants  inquired 
of  the  witocsswhatpersonal  knowledge  he  had 
as  to  Edward's  proprietorship  of  the  salooa,  and 
the  witness  anawerod  that  be  knew  from  tbe 
books  of  the  town  assessors  that  the  saloon 
was  taxed  to  Edward;  that  he  had  also  seen  a 
lease  of  the  saloon  to  Edward,  covering  this 
period,  although  he  did  not  know  whether  Ed- 
ward signed  it,  and  knew  nothine  further  about 
the  lease  than  what  one  Edwin  Wentworih  had 
told  him,— Edward  not  being  present  at  tbe 
time;  that  Wentworth  was  the  lessor  and  owner 
of  the  real  estate,  and  that  the  witiwss  had  the 
lease,  as  counsel  for  Wentworth.  In  connection 
with  contemplated  1^1  proceedings  depending 
upon  it;  and  that  he  bad  conversation  with 
Edward  upon  the  street,  during  the  time  named 
in  tbe  indictment,  regarding  carrying  on  the 
business  there  after  tbe  authorities  had  refused 
to  ^nt  a  license  for  the  place.  Defendant 
again  moved  the  court  to  strike  out  the  state- 
ment of  tbe  witness  that  he  had  personal  knowl- 
edge that  the  saloon  was  Edward's;  but  tbe 
court  refused  to  do  so,  and  instructed  the  jury 
that  the  assessor's  boolts,  showing  a  taxation  of 
the  saloon  to  Edward,  were  not  competent  evi- 
dence that  be  was  the  proprietor,  and  that  what 
Wentworth  said  about  bim  or  the  lease  in  his 
ahsence  was  not  evidence  against  him,  and  that 
an  opinion  founded  on  matters  of  that  kind 
co\ila  not  be  called  personal  knowled^.  De- 
fendants asked  the  coiut  to  rule,  that  if  either 
defendant  was  tbe  proprietor  of  the  saloon  the 
other  defendant  would  not  be  responsible  for 
any  act  done  by  him  in  the  presence  of  the  pro- 
prietor; that  to  make  a  barkeeper  or  agent  re- 
sponsible for  the  offense  charged,  the  govern- 
ment must  prove  ttiat  he  had,  for  some  sub- 
stantial portion  of  the  time  named,  the  sole 
charge  and  control  of  tbe  tenement  while  it  was 
used  for  the  illegal  business;  but  tbe  court  re- 
fused so  to  rule,  and  instructed  the  jury  that  if 
one  was  tbe  sole  proprietor  and  the  other  was 
present,  aiding  and  abetting  him  in  acts  of  pro- 
prietorriiip  and  control,  both  might  be  found 
guilty  of  miuntaining  the  tenement. 

The  juiy  returned  a  verdict  of  guilty  as  to 
both  defendants,  and  defendants  alleged  ex- 
ceptions. 

Mr.  John  L.  Eldrld^^  for  defendant 

James  Galligan: 

Tbe  distinction  between  aiding  and  abetting 
the  carrying  on  of  an  ill^;al  business,  and  keep- 
ing and  numitaioing  acertain  tenement  for  that 


purpose,  yna  not  deariy,  if  at  all,  CTplajned  to 

tbe  jury.  Tbe  agent  can  only  be  resp<xwb4e 
when  he  can  control  the  use  of  tbe  building. 

Comm<mieaatth  v.  C/iure/UU,  186  Man.  151, 
and  cases  cited. 

All  the  decisions  of  this  CommoaweaJth  re- 
quire a  temporary  control  of  tbe  pna^mea  by 
uie  servant  to  r&mer  him  UaUe. 

GommoTwealth  v.  KimbaU,  105  Haas.  445; 
Commonvealtk  v.  Dotding,  114Mass.  2fiO. 

Mr.  Hmrvoy  N.  Shepard.  Amt.  Attf- 
Qen.,  for  the  Commonwealth: 

Upon  the  question  of  the  liability  of  both  de- 
fentlants,  tbe  instructions  of  the  court  were  cor- 
rect, and  in  accordance  with  several  deasi«Mis  <A. 
this  court. 

CommomDeetth  v.  Doreling,  114  Mas«.  8S0; 
Oommonwealth  v.  Burlx,  Id.  1^1 ;  CommonwcaltA 
V.  Oannett,  1  Allen,  7;  ChmmoniMoUh  T.  £u»- 
&a/2,  lOS  Ham.  46S;  OimmonieeaUhv.  Jetuiimet, 
107  Mass.  488. 

Fi^^  J.,  delivered  tbe  opinion  of  the  oooit: 
The  law,  that  In  misdemeanors  all  who  aid 
or  assist  others  in  committing  the  offense  are 
principals  and  equally  guilty  with  those  who 
actually  commit  it,  has  been  applied  with  some 
limitations  to  the  statutory  offeoae  charged  ia 
this  indictment.  In  tbe  cases  where,  in  the 
opinions,  this  general  rule  of  law  has  been  de- 
clared, the  evidence  showed  that  the  defoidaot 
was  either  the  proprietor,  or  tot  a,  longer  or 
shorter  dme  had  cbai^  and  OHitrol  of  the 
place  alleged  to  have  been  kept  and  maiDtained 
as  a  common  nuisance.  OommonteeaUh  t.  iSn- 
balt.  105  Mass.  469;  CtnanumnMalth  t.  HmsKs?, 
114  Mass.  259;  Comm&ntoealth  v.  Burke,  114 
Mass.  261. 

In  OtmmontteaHkY.Churehitt.  186  Ma»L  14a 
it  was  decided  that  if  tbe  defendant  was  a  ser- 
vant of  the  proprietor,  he  could  not  be  convicted 
on  evidence  that,  in  the  tenement  described  ia 
the  indictment,  he  unlawfully  sold  tbe  intoxi- 
cating liquor  in  tbe  presence  or  under  the  ac- 
tual personal  supervision  of  bis  employer.  & 
may  not  be  necessary  in  order  to  convict  a  de- 
fendant who  is  an  agent  of  the  proprietor,  thai 
he  should  have  bad  the  sole  duur^ie  and  ctmmd 
of  the  tenement:  but  tbe  Instruction  glvm  wis 
that,  if  one  of  tbe  defendants  was  tbe  scde  pro- 
pi  ielor,  and  the  other  was  present  adding  and 
abetting  him  "in  acts  of  proprietor^ip  and 
control,"  both  might  be  iound  guilty.  We 
think  that  this  instruction  was  too  indefinite 
and  might  have  misled  the  jury,  and  fw  this 
reason  the  exc«>tIons  are  sustained.  The  de- 
fendants cotild  be  ^ointlv  found  guilty  only  by 
proof  that  they  jomtly  Kept  or  maintainea  tw 
nuisance  charged.  If  one  was  sole  propr^ttv, 
and  the  other  only  kept  or  maintained  Uie  noi- 
sance  as  his  servant,  under  his  direct  persooal 
supervision,  the  latter  could  not  be  convided 
If.  however,  tbe  servant,  in  carrying  on  tbe  bo- 
sinees  of  his  employer,  and  In  the  nXmeaot  of  hit 
employer,  was  authorized  by  bim  to  m^eille- 
gHl  sales  of  intoxicating  liquor,  and  made  sod 
sales,  both  could  be  found  guflty  of  maintaie- 
ing  the  ntusance. 

From  the  cross-examination  of  Pushaw  (the 
witne^),  it  appears  that  he  bad  no  penonal 
knowledge  that  Edward  H.  Galligan  was  the 
proprietor  of  tbe  saloon,  and  no  knowtet^  of 
any  fact  tb^  was  competont  eTidence,  except 
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the  coDTeisatioD  with  Edward,  the  purport  of 
which  does  not  appear.  If  Edward,  in  that 
conversation  admitted  that  he  was  the  proprie- 
tor, thia  admission  was  competent  evidence 
axaiast  him.  The  jury  abould  have  been  told 
that  the  testimony  of  Pnshaw  must  be  disre- 
garded, except  that  part  of  it  which  contained 
the  conversation  yrah  Edward.  Whether  that 
cxmverBation  was  admiidble  against  Edward, 
we  cannot  determine  because  we  do  not  know 
what  it  was. 
SSuepUoru  ttutained. 


John  J.  STEVENS,  Trustee, 

V. 

Emery  B.  FISHER,  Trustee,  et  al. 

1.  Gven  if  a  lesaey  is  chargfed  apon  a 
particnlar  rand*  where  it  appears  by 
the  will  that  it  is  not  to  fail  by  reason  of 
any  failure  of  the  fund  or  its  inadequacy 
for  the  purpose,  the  legacy  is  held  to  be 
demoiiBtratlTe.  That  a  legiuty  thus 
charged  should  be  demonstrative,  there 
Bhonld  appear  a  fixed  separate  intent  to 
^ve  the  money  or  legacy  independently 
of  the  fund. 

2.  "Whether  the  laaraa^  used  in  a  will 
is  to  be  oonstrnea  aa  a  apeeifle  or  a 
demonatratl^e  Io^ct'  must  in  each 
case  be  decided  with  reference  to  its  own 
oircnmstances  and  the  peculiar  phrase- 
olof[y  of  the  langnage  used,  and  by  the 
intent  of  the  testator  as  it  appears  from 
the  will. 

3.  Where,  by  the  sixth  clause  of  her  will, 
testatrix  gave  to  trustees,  who  were  also 
the  executors  of  the  will,  $20,000  out  of 
proceeds  of  certain  life  insurance  poli- 
cies, and  if  this  source  should  be  insufD- 
<dent,  '*oat  of  any  moneys  belon^ring  to 
my  estate,"  the  income  of  which  was  to 
be  applied  to  the  snpport  of  her  mother 
dnnng  her  life ;  and  the  seventh  clause 
devisra  and  bequeathed  to  her  two 
brothers,  "out  of  my  estat*,"  the  sum 
of  $10,000  each,  with  provisions  for  the 
same  sums  to  be  given  to  their  respec- 
tive issue,  if  either  or  both  should  die 
leaving  iasne :  and  by  the  ninth  clause 
she  devised  all  the  reeidne  of  her  estate 
to  the  same  trustees,  for  the  use  of  her 
two  danehtere  during  their  respective 
lives,  with  provision  for  an  advance- 
ment when  each  or  either  marries  or 
attains  her  majority,  with  remainder  in 
tmst  for  their  issue,  and  in  cam  all  de- 
cease witbont  issue,  then  to  the  heirs  at 
law  of  the  testatrix;— ffcid,  that  the 
brothers  moat  de|»end  apon  the  $20,000 
ftind  for  the  payment  of  the  legMlea; 
and  where  the  fund  had  been  inoreaaed, 
during  the  life  of  the  mother,  and  had 
been  diminished  by  theft,  they  were 
entitled  to  tbe  differenee  between  the 
amount  stolen  and  the  sum  of  the  fund 
with  the  increase  thereon  added. 

(Suffolk — ^FUed  Vebruaryai,  U87.) 

ON  report. 
Bill  in  eqoi^  filed  by  John  J.  Stephens 
2  Mass. 


agidnst  Emery  B.  Fisher  and  others,  heirs,  dev- 
isees, and  legatees  of  Louisa  J.  O'Brien,  de- 
ceased, for  instructions  of  the  court  as  to  the 
disposal  of  a  certain  trust  fund.  The  case  was 
heard  in  tbe  supreme  court,  before  Gardner,  J. , 
upon  the  pleadings  and  agreed  facts,  and  was 
reserved  for  tbe  consideration  of  the  whole 
court.  The  facts,  as  appear  from  the  pleadings 
and  agreed  &ctB,  were  as  follows: 

LoiSsaJ.  O'Brien  died  January  23,1878,  leav- 
ing a  last  will  which  provided,  among  other 
things,  as  follows: 

"Article  6.  I  give  and  bequeath  to  my 
esteemed  friends,  John  J.  Stevens  of  said  Bos- 
ton and  my  brother  Emery  B.  Fisher,  the  sum 
of  $20,000,  out  of  all  the  policies  of  insurance 
upon  the  life  of  my  late  husband,  William  H. 
O  Brien,  which  are  made  payable  to  me,  aud 
out  of  all  siuns  of  money  payable  or  coming  to 
me  under  or  by  virtue  thereof;  or,  if  insuffi- 
cient, then  out  of  any  moneys  belon^g  to  my 
estate,  to  have  and  to  hold  the  said  sum  of 
$20,000  unto  them  and  the  survivor  of  them  and 
bis  heirs, executors,  administrators,  and  assigns, 
but  in  trust,  nevertheless,  to  collect  and  receive 
the  amounts  of  said  insurance  to  the  extent  of 
$20,000,  and  if  insufficient  as  aforesaid,  out  of 
my  estate  as  aforesaid,  and  to  invest  the  net 
amount  so  collected  in  the  manner  hereinafter 
directed,  and  to  hold,  manage,  and  take  care 
of  the  property  in  which  the  same  may  be  so 
invested,  and  to  collect  and  receive  the  rents 
and  income  thereof  which  shall  accrue  during 
the  natural  life  of  my  beloved  mother,  Lavinia 
B.  Fisher,  and,  after  deducting  tber^rom  all 
taxes  and  charges  upon  this  trust  property  and 
all  necessary  or  proper  expenses  of  executing 
this  trust,  including  a  reasonable  compensation 
to  said  trustees  for  their  services,  to  pay  over 
the  remainder  of  said  rents  and  income  to  her, 
my  said  mother,  upon  her  receipts  or  orders 
therefor,  signed  by  her,  or  uoto  her  hands,  quar- 
ter-yearlv  during  her  natural  life  ;  or,  in  case 
from  sickness  or  other  cause  she  shall  become 
incapable  of  managing  ber  affairs,  to  apply  the 
remainder  of  said  rents  and  income  to  her  indi- 
vidual maintenance,  support,  and  comfort, 

"Article  7.  I  give,  devise,  and  bequeath  out 
of  my  estate  after  ray  said  mother's  decease,  to 
the  use  of  my  two  brothers,  said  Emery  B. 
Fisher  and  Gardner  B.  Fisher,  out  of  my  estate, 
the  sum  of  $10,000  each,  the  issue  then  living 
of  either  of  them  who  shall  have  deceased  in 
the  lifetime  of  my  said  mother  to  take  by  rep- 
resentation the  share  of  $10,000  which  would 
have  fallen  to  such  deceased  brother  if  living, 
to  the  use  of  the  surviving  brother,  or,  if  he 
also  shall  have  deceased  in  the  lifetime  of  my 
mother,  having  issue  surviving  her,  then  to  the 
use  of  his  issue  then  living;  or,  if  he  shall  have 
died  in  the  lifetime  of  my  mother,  leaving  no 
issue  surviving  her,  then  to  the  use  of  my  heirs 
at  law,  and  to  convey  the  same  accordingly. 
The  remainder  of  said  principal  sum  or  insur- 
ance and  its  increase  thereon,  over  the  sum  of 
$20,000,  as  herein  provided  for  as  aforesaid,  I 
hereby  direct  my  said  trustees  to  hold  for  the 

Euipose  of  this,  my  will,  and  increase  the  same 
y  keeping  the  same  well  invested ;  but  it  is 
hereby  provided  and  it  is  my  will  that  at  any 
time  after  the  decease  of  my  said  mother,  if  my 
said  brothers  or  the  survivor  of  them  shall  re- 
quest my  said  trustees  in  writing,  desiring  the 
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full  paymeot  of  the  $10,000  to  each  of  them 
without  condition,  that  the  aame  shall  be  paid 
to  them  absolutely,  aod  if  requested  by  the  sur- 
Tivor  of  my  said  brol  hers,  the  full  sum  of  $30,000 
absolutely,  without  conditioD,  out  of  my  estate 
by  said  trustees  shall  be  paid." 

By  article  0  the  testatrix  devised  all  the  rest 
and  residue  of  her  estate  to  the  same  trustees 
for  the  use  of  ber  two  daugfatera,  Qrace  Augusta 
O'Brien  and  Blary  Louise  O'Brien,  during  their 
reapective  lirea.  with  a  provision  for  an  ad- 
vancement when  each  or  either  marries  or  at- 
tains her  majority,  with  remainder  in  trust  for 
the  issue  of  each,  or,  failing  issue,  for  the  sur- 
vivors and  their  respective  issue,  or,  In  case  all 
decease  withoid  issue,  then  to  the  heirs  at  law 
of  the  testatrix. 

The  said  John  J.  Stevens  and  Emery  B.  Fisher 
were  appointed  executors  by  the  will,  which  was 
admitted  to  probate  February  17,  1U78. 

The  executors  realized  upon  the  life  insur- 
ance policies  named  in  the  sixth  clause  the  sum 
of  $19,594.64,  and  added  thereto  a  sufficient 
amount  out  of  the  funds  of  the  estate  to  make 
the  total  $20,000,  teing  the  tnut  fund  for  the 
use  of  Lavinia  B.  Fisher.  The  balance  of  the 
estate  amounted  to  $81.87!!.0S. 

Through  a  rise  in  value  in  the  securities  the 
trust  fund  subsequently  amounted  to$2S,787.50, 
and  thereafter,  and  on  August  9, 1B84,  a  loss  by 
theft  was  caused  the  fund  of  $18,581.83.  La- 
vinia B.  Fisher  having  died  June  IB.  1880,  the 
defendants,  Emery  B.  Fisher  and  Oardner  B. 
Fisher,  claimed  tl^t  under  said  will  they  were 
each  entitled  the  sum  of  $10,000  tobe  paid  out 
of  the  estate.  The  defendants.  Grace  Augiista 
O'Brien  and  Mary  LouiseO'Brien.  claimed  that 
the  gifts  of  $10,000  each,  to  said  Emery  B. 
Fisher  and  Gardner  B.  Fisher,  were  to  be  taken 
from  the  fund  of  $20,000,  and  said  fund  having 
been  reduced  by  said  theft,  they  were  each  en- 
titled to  one  huf  of  $6,418.07,  the  bidance  re- 
maining of  said  fund. 

Mernn.  Ao^stns  Rum  and  Snmner  Al- 
bae.  for  defendants  Emery  B.  and  Gardner  B. 
Fisher: 

This  will  is  somewhat  inartiflciatly  drawn.but 
the  testatrix  has  expressed  in  language  as  posi- 
tive and  definite  as  could  be  chosen,  and  with 
some  unnecessary  repetition,  apparently  to  give 
force  and  emphasis  thereto,  her  intention,  to 

f'lve  absolute  and  unconditional  legacies  of 
10,000  each  to  her  brothers,  the  defendants, 
Emery  B.  and  Gardner  P.  Fisher. 

The  word  estete  in  a  will  includes  everything, 
unless  restrained  by  particular  expressions. 

TwtMt  T.  TufMt,  8  Yeates,  187 ;  Mabtv  v. 
Bainbaek,  I  Mart.  N.  C.  70. 

If,  by  implication,  it  could  be  held  that  these 
legacies  were  made  payable  out  of  the  fund 
created  by  the  sixth  article  of  the  will,  then 
these  two  legacies  are  demonstrative  and  not 
specific. 

Pawlet'i  Que,  Rayra.  885:  BaviU  v.  Jacket, 
1  P.  Wms.  777,  770;  Rider  v.  Wager,  8  P.  Wms. 
838;  AUy-Qen.  v.  Parkin,  2  Amb.  666;  Vart- 
teright  v.  Cartwright,  in  Atbbumer  v.  MeOuire, 
3  Bro.  C.  C.  114;  Mayrant  v.  Darit.  1  Desaus, 
Eq.  202;  Coleman  v.  Coleman,  2  Ves.  639;  Rob- 
erts  V.  Poeoek,  4  Ves.  150 :  Kirby  v.  Potter,  4 
Ves.  748;  Acton  v.  Acton.  1  Mer.  178;  Mannv. 
Copland,  2  Mad.  228;  Ze  Oriee  v.  Fineh,  8  Mcr. 
90;  fbviteT  t.  Wittougl^,  2  Sim.  &  St.  854,  SS8; 
264 


TTaberT.  RAoilei.2Ru8B.45S;  Fbrmerv.lOk, 

4  Russ.  86;  Arnold  v.  Arnaid,  3  Myl.  &  K.  SH. 
CdviU  V.  MiddleUm,  8  Beav.  570,  57S :  ^Vem 
V.  Dowling,  20  Beav.  624;  8.  C.  L.  R  4Eq.  14S. 
note  ;  Giddingi  v.  Sevxaxl,  16  N.  T.  MS; 
Pierrepont  v.  Edward»,  25  N.Y.  138;  Hodgai, 
Grant,  L.  R  4  Eq.  140;  Be  To&taTs  BOate,  L. 
R  2  Oh.  Div.  628:  Arm^rong'e  App.  63 Pa.  SI4; 
AwAm  Safe  D.  di  T.  0>.  v.  PtHmvur,  S  Nnr 
Eng.  Rep.  818, 143  Mass.  257,  263. 

A  demonstrative  legacy  is  the  betpiest  of  t 
certain  sum  of  money,  with  a  directitm  Utal 't, 
shall  be  paid  out  of  a  particular  fund.  It  dif- 
fers from  a  specific  legacy  in  this  respect,  thai 
if  the  fund  fails  for  any  cause,  it  is  nevatbdoffi 
entitled  to  come  on  the  estate  as  a  general  leg- 
acy; and  itdiffets  from  a  general  le^cyudiit, 
that  it  does  not  abate  in  that  case. 

Sbarawood,  J.,  In  Arm^rmiift  Avp,  68  R 
814. 

By  a  devise  of  all  the  rest  and  residue  \t 
meant  such  property  as  has  not  beenspedficd; 
devised  and  becLueathed  in  tbeprenoDsdum 
of  the  will. 

Urariiw  t.  Bigga,  48  Md.  483. 

There  have  been  no  transfers  or  a{q)nqirii- 
tionsof  this  estate  made  which  prevent  the  fol 
filment  of  the  Intentions  of  this  testatrix.  TV 
trustees  appear  to  have  been  appointed  and  to 
have  qudined,  solely  with  reference  to  the  fnnl 
created  by  the  6tb  clause  of  the  will,  for  tbe 
benefit  of  the  mother  (tf  the  testatffx.  Ifw 
assume  that  the  trust  for  which  they  qoalifini 
is  confined  to  the  trust  created  by  the  6th  daox. 
then  the  rest  and  residue  of  the  estate  lemainat 
in  the  hands  of  the  executors,  undisposed  of. 
When  the  same  persons  are  both  executonuid 
trustees  under  a  will,  and  the  same  hands  irc 
to  pay  and  receive  the  money,  there  can  be  do 
evidence  of  the  actual  transfer  of  the  propertj 
from  thunselves  in  one  capacity  to  themsdni 
in  another,  except  fn»n  some  anthoritetiTeHd 
notorious  act  on  their  part  showing  a  ebuge 
in  the  manner  In  which  the  property  is  bdd. 

Crocker  v.  JHUon,  133  Mass.  91,  and  csm 
cited;  Hall  v.  CMng,  9  Pick.  395,  409;  Sat 
1878,  chap.  123.  now  Pub.  Stat.  chap.  141,  ^  li 

Ajb  actiul  p^ment  cannot  be  maaebraiMU 
himself,  it  has  been  held  that,  where  tlwMM 
person  is  executor  and  trustee,  he  must  girc 
bond  in  his  character  of  trustee  before  be  cu 
exonerate  himself  from  his  liability  as  enco- 
tor. 

HaU  T.  Cuthing,  9  Pick.  895  ;  NeiKowi  t. 
WilUarM,  9  Met.  526, 584;  Conkey  v.DieUnm, 
18  Met.  51;  Daggett  v.  White,  128  Mass.  896; 
White  T.  Ditmm,  1  New  Eng.  Hsp.  48S,  140 
Mass.  851,  864. 

Having  received  the  property  asexeculai 
and  having  never  qualified  as  trustees  as  to  the 
rest  and  residue  of  the  estete  given  in  the  wntli 
clause  of  the  will,  they .  are  bound  to  accoonl 
for  this  residue  in  their  character  of  execuion. 

Prior  V.  Talbot,  10  Cush.  1. 

No  mere  mental  determination  to  msfcesB 
appropriation  of  the  residue  in  their  hande.  nor 
a  physical  separation  of  it  from  the  rest  of  the 
estate,  would  be  sufficient  to  devest  them  of  thor 
reapoDsibility  to  account  for  it  as  executors. 

Miller  v.  Gongdon,  14  Gray,  114;  t. 
Wood,  128"  Mass.  208  ;  Daggett  v.  Wkik,  1» 
Mass.  400;  Collim  v.  CoUint,  2  New  Eng. 
85,  140  Mass.  503. 


Digitized  by 


1887. 


Stet^s  t.  Fishbb. 


805 


Mr.  H.  O,  Parker,  for  defendants  Q.  A. 

O'Brien  and  M.  L.  O'Brien: 

Article  6  of  the  will  is  clear;  the  insurance 
X>olicie8  are  a  part  of  the  estate  of  the  testatrix. 
Article  7,  as  well  as  other  parts  of  the  will, 
sbows  haste,  or  lack  of  precise  statement.  But 
oniittiDg  the  continftenOT  of  the  death  of  a 
brother  before  the  mother  of  the  testatrix, 
which  did  not  occur,  all  lack  of  clearness  is  ob- 
viated. It  seems  clear  that  articles  6  and  7  of 
tlie  will  are  to  be  construed  together,  and  that 
they  refer  to  the  same  fund  of  $20,000.  The 
provision  in  article  7,  as  to  tbe  remainder  of 
tbe  fund,  can  refer  to  nothing  else  than 
tbe  renuunder  of  the  fund,  after  the  income 
to  the  mother  and  tbe  two  legacies  of  $10,000 
each  are  provided  for.  The  providon  of  arti- 
cle 7  as  to  the  remainder  is  that  that  remainder 
is  to  be  increased  by  keeping  it  well  invested, 
and  held  for  the  purposes  of  tbe  will.  All 
the  provisions  of  the  will  having  been  com- 
plied with,  save  a  settlement  with  the  defend- 
ant Fisher,  aod  the  administration  of  the  re- 
mainder of  the  estate  under  article  9,  the 
remainder  of  the  fund  of  $30,000  named  in  ar- 
ticle 7  is  to  be  added  to  the  general  remainder 
of  the  estate  tmder  said  ninth  article. 

Tbe  will  save  but  $20,000  to  provide  a  life 
income  to  L.  B.  Fisher,  the  mother  of  tbe  tes- 
tatrix, and,  upcn  the  death  of  the  mother,  a  gift 
of  $10,000  each  to  the  two  brothers  of  tbe  tes- 
tatrix. That  $20,000  having  been  put  in  trust 
to  satisfy  said  bequests,  and  having  been  by 
theft  depleted  by  the  sum  of  $18,561.88,  there 
remains  but  $6,418.67  to  satisfy  the  legacies  to 
the  two  brothers,— $8,200.88  to  each. 

Dvveiu^  J.,  delivered  the  opinion  of  the 
oourt: 

It  Is  the  contention  of  the  brothers,  Emery 
B.  and  Gardner  B.  Flaher,  that  although,  by  the 
will  of  the  testatrix,  a  fund  of  $20,000  was  to  be 
created,  the  income  of  which  was  to  be  devoted 
to  tbe  mother  of  testatrix, — who  was  also  their 
own  mother, —during  her  life;  and  the  sums  of 
$10,000  bequeathed  to  each  respectively,  are 
coincident  in  amount  with  this  fund  as  origi- 
nally f^eated,  and  although  they  were  not  pay- 
able until  the  death  of  their  mother,  yet  that 
they  are  absolute  and  unconditional  legacies  to 
be  paid  out  of  any  funds  of  the  estate;  the 

?[Uestion  i  arising  by  reason  that  tbe  $20,000 
und  has  been  depleted,  and  two  legacies  of 
$10,000  each  cannot  now  be  paid  in  full  there- 
from. ThCT  further  contend  that,  although 
the  ninth  clause  of  the  will  the  residue  m  the 
estate  was  bequeathed  to  be  held  in  trust  for  the 
benefit  of  two  sisters,  daughters  of  the  testatrix, 
and  tbe  issue  of  such  sisters,  and  such  trust  es- 
tate has  lieen  actu^ly  formed  and  dealt  with  as 
such  during  the  lifetime  of  the  mother, — yet 
properly  there  could  be  no  residuum  or  accurate 
detennination  of  the  amount  thereof  imUl  these 
le^cies  had  been  paid. 

The  fundforthebenefltof  themotberduring 
life  was  formed,  as  tiie  will  provided,  from  the 
proceeds  of  ceriain  insurance  policies  held  by 
the  testatrix  on  the  life  of  her  deceased  husband, 
with  the  addition  of  a  sufficient  amount  from 
the  general  funds  of  tbe  estate  to  make  $20,000; 
and  the  executors  were  dtdy  appointed,iuid  goal- 
Ifled  by  giving  bonds  as  tntstees  of  this  estate  as 
held  for  tbe  use  and  benefit  of  the  mother  dur- 
3  Uabb. 


ing  Hfe,  and  thereafter  for  other  puiposes.  Tbe 

executors  never  petitioned  to  be  and  never  were 
appointed  trustees  of  the  rest  and  residue  of  the 
estate,  but  did  transfer  to  themselves,  as  trus- 
tees under  the  ninth  clause,  and  set  apart  the 
remaining  portion  of  the  estate  of  the  testatrix, 
and  have  ke[^  the  same  dirtinct.  Tbqr  made 
return.  In  their  second  account  as  executors,  of 
these  funds  as  paid  to  themselves  as  trustees ; 
and  have  subsequently  rendered  accounts  there- 
of  to  tbe  probate  court,  in  which  tbe  disposition 
of  tbe  funds  of  this  residuary  estate  and  of  the 
income  thereof  have  been  separately  accounted 
for  by  them  as  such ,  In  regard  to  this  latter 
fund  the  trustees  have  never  ^ven  bond  as  such , 
but,  whatever  might  be  tbe  effect  of  this  if  we 
were  considering  whether  they  were  still  liable 
upon  their  bond  as  executors,  this  fact  does  not 
appear  to  have  the  importance  which  the  de- 
fendants Fisher  attach  to  it.  Nor,  indeed,  could 
the  action  or  the  failure  to  act  of  the  executors 
or  trustees  control  tbe  c<ni8truction  of  the  will. 
The  question  in  tbe  case  at  bar  Is  rather  what, 
by  the  will,  tbe  executors  or  tmstees  should 
have  done  in  regard  to  the  residuum,  after  the 
debts  had  been  paid,  and  after  the  $20,000  fund 
was  formed,  as  that  might  bear  upon  tbe  con- 
struction of  the  clause  by  which  tbe  two  leg- 
acies of  $10,000  were  bequeathed  upon  tbe  de- 
cease of  tbe  mother. 

The  portion  of  the  sevedth  clause,  omitting 
the  contingency  of  the  death  of  one  before  tbe 
mother,  which  did  not  occur,  hv  which  the  gift  is 
made  to  the  two  brotiiers.woufd  read  as  follows: 
"I  give,  devise,  and  bequeath  out  of  my  estate, 
after  my  said  mother's  decease,  to  the  use  of  my 
two  brothers,  said  Emery  B.  Fisher  and  Gard- 
ner B.  Fisher,  out  of  my  estate  the  sum  of 
$10,000  each."  The  sixui  clause  of  the  will 
had  directed  that  the  fund  of  $20,000  should 
be  formed,  and  from  what  source  it  should 
be  formed.  As  it  was  provided  that  the 
mother  should  receive  tbe  income  during  life 
and  the  legacies  were  not  payable  untal  the 
decease  of  uie  mother,  there  is  no  difficulty 
in  holding  that  they  were  payable  primarily 
from  this  fund,  and  that  tbe  seventh  clause, 
to  this  extent,  refers  to  the  fund  directed  to 
be  formed  by  the  sixth.  Even  if  this  is  so, 
it  is  urged  that  while  tbe  fund  is  indicated  as 
that  from  which  they  are  to  be  paid,  if  for  any 
itason  there  is  a  failure  thereof,  the  words '  'out 
of  my  estate"  show  that  they  are  to  be  paid 
from  any  other  property  of  the  testatrix's  es- 
tate. 

Where,  even  if  a  legacy  is  charged  upon  a 
particular  fund,  it  appears  by  the  will  that  it  is 
not  to  fail  by  reason  of  any  failure  of  the  fund, 
or  its  inadequacy  for  tbe  purpose,  the  legacy  is 
held  to  be  demonstrative.  That  a  legacy  which 
is  thus  charged  should  be  demonstrative,  there 
should  appear  a  fixed  separate  intent  to  give  the 
money  or  legacy  independently  of  the  fund. 
The  cases  in.  which  the  distinctioD  between 
specific  and  demonstrative  legacies  has  been 
pointed  out,  and  in  which  it  has  been  discussed 
whether  that  in  dispute  was  of  the  one  or  the 
other  character,  are  very  numerous  both  in 
England  and  in  this  country.  Many  of  them 
have  been  well  and  carefully  considered  in  the 
brief  on  behalf  of  the  brothers.  We  do  not 
think  it  would  be  profitable  or  desirable  now  to 
examine  or  analyze  them  individually.  The 
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circumBlances  under  which  all  these  cases  arise, 
the  language  and  expraBsions  used  In  the  wills 
to  be  conatnied,  bo  duTer  that  we  could  not  ex- 
pect to  find  exact  stmllaritT  with  the  case  at 
bar,  or  any  other  which  might  be  under  discus- 
sion. Each  must  therefore  be  decided  with 
reference  to  its  own  circumstances  and  the  pe- 
culiar phraseology  used.  Whether  all  the 
cases  can  be  reconciled  or  not,  they  all  proceed 
upon  the  principle  that  whether  a  le^acT  is 
demonstrative  or  specific  must  be  decided  by 
the  intent  of  the  testator  as  it  appears  from  the 
will;  and  that,  where  a  legacy  is  held  to  be' 
demonsirative,  the  general  intent  is  shown  to 
have  it  paid  without  reference  to  the  fund  on 
which  it  is  primarily  charged.  Creed  v. 
11  CI.  &  F.  491;  WhiU  T.  WinefiC^.  6  Pick. 
48;  BUm  t.  Am.  BOUe  8oe.  S  AUen.  884. 

While  the  words  "  out  of  mr  estate,"— upon 
which  much  reliance  Is  placed, —if  they  stood 
alone>  would  indicate  that  the  legacies  were  to 
be  pud  from  the  general  funds  of  the  estate, 
tiiev  are  controlled  by  the  other  parts  of  the 
will  and  its  whole  general  scheme. 

The  sums  bequeathed  coirespond  exactly 
with  that  intended  to  provide  the  mother's  in- 
come, and  were  only  to  be  paid  at  ha  decease, 
file  testatrix  had  made  U  certaiD  that  this  full 
sum  would  be  put  in  trust,  as  her  whole  prop- 
erty was  liable  to  make  it  up.  The  contin- 
gency that  the  suih  might  increase  during  her 
motJier^s  life  had  occurred  to  her,  and  the 
terms  in  which  she  provides  for  any  excess 
over  $SO,000  show  that  she  considers  that  she 
has  beqtieathed  the  original  principal  to  her 
broUiers.  By  the  latter  portion  of  the  seventh 
clause  she  disposes  of  the  "  said  principal  sum 
or  insurance,  and  its  increase  over  the  sum  of 
$30,000,"  to  the  uses  contemplated  by  other 
parts  of  the  will. 

It  would  not  seem  invbable  that  when  the 
whole  estate  was  subjected  to  the  charge  of 
constituting  the  930,000  fund  from  whicn  the 
brothers  were  to  be  paid,  that  the  residuum 
which  is  to  be  the  basis  of  a  trust  for  the  bene- 
fit of  the  daughters  of  the  testatrix  was  again 
to  be  subjectM  to  a  liability  to  make  it  good 
should  it  he  afterwards  diminished.  This  is 
made  quite  clear  by  examining  the  provisions 
as  to  the  trust  contemplated  by  the  ninth  clause. 
From  the  locome  of  Uie  resulunin  the  daugh- 
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tets  were  to  receive  their  education  and  muslix- 
nance  daring  tbdr  miiKnity,  to  such  extntt  m 
the  trustees  wemed  reasonable;  they  wmtore- 
ceive  the  income  of  their  respective  shares  on 
reaching  their  majority;  they  were,  on  sttainiog 
twenty-one  years  or  in  caseof  marriage,  if  they 
desired,  to  have  marriage  portions  to  the  unonnt 
of  $5,000  from  the  pnncipBl.  A  fund  is  iodi- 
cated  which  must  have  beoi  intended  to  com 
into  existence  at  once,  as  soon  as  in  the  oomat 
of  administration  it  could  be  formed,  and  of 
which,  during  Uie  life  of  the  mother,  the  dnl- 
dren  were  to  have  the  boieflt.  If  this  fund  ii 
subjected  to  losses  which  might  occnr  by  maoa 
of  its  liability  to  the  deficiency  in  another  fond, 
the  whole  scheme  of  its  adminisbatioa  b  im- 
practicable. No  trustee  could  detemioe  wbii 
expenditures  he  could  make  for  the  edocatiia 
of  the  daughters  which  would  be  needed  dnr- 
ing  the  life  of  their  grandmother,  norpaythoii 
the  sums  bequeathed  on  their  majority  ormu' 
ria^,  nor  the  income  at  their  majOTity.— «11 
which  events  might  occur  during  the  Klcof 
their  grandmother. 

We  are  of  opinion  therefore  that  the  IvDilKn 
must  depend  upon  the  $3C,000  fund  forOe 
payment  of  their  legacies.  A  loss  to  thi*  fond 
was  caused  by  theft  of  $13,561.83.  but  the  find 
itself  hftd  bceo  increased  during  the  lifeof  the 
mother  br  a  rise  in  the  value  of  the  secmitia 
inwhichit  had  been  invested  to  $28,737.90.  It 
is  contended  on  behalf  of  the  daugfaten  thii 
all  to  which  the  brothers  are  now  entitkdiiibe 
difference  between  $18.S81,88and$80,000;ad 
the  increase  over  $80,000  is  to  be  trsnsfandlT 
operation  of  the  last  p«tion  of  the  tereQih 
Clause  to  the  other  uses  of  the  will.  We  tu- 
not  concur  in  this  view.  "  The  remaiDdo-oI 
said  principal  sum  or  insurance  and  its  incraa 
thereon,"  which  would  pass  by  this,  i>  oolj 
that  which  is  "  over  feo.OOO."  When  tk 
$20,000  was  released,  by  the  death  of  tk 
mother,  from  her  charge  for  income,  tlw  lint 
use  to  which  it  was  devoted  was  the  psymat 
of  these  legacies.  While  the  brothers  wx 
suffer  by  its  diminution  by  theft,  th^ireo- 
titled  to  any  increase  that  may  have  beennidt 
in  order  to  repair  the  loss,  the  increase  not  cwi- 
ing  their  legacies  to  exceed  $30,000. 
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e. 

KEW  TORK  &  NEW  ENGLAND  R.  R.  CO. 
and  Borough  of  Danbuiy.  c 

1.  Where  a  railroad  company  built  a 
brid^  over  a  highway,  and  was  iteelf 
guilty  of  DO  Qegtigence,  and  the  bridge 
wai  DoUt  upon  such  plans  and  at  such 
he^ht  as  the  borough  required,  the 
company  is  not  bonna  to  prevent  the 
highway  from  being  rabed,  nor  to 
preserve  the  original  space  between  it 
and  the  bridf^. 

S.  Where  the  borough  was  negligent  in 
causing  or  ^emitting  the  roadway 
under  the  bridge  to  be  filled  up  till  the 
space  under  it  was  too  small  to  satisfy 
the  requirements  of  common  conve- 
uienoe  and  necessity,  the  railroad  com- 
pany is  not  liable  for  the  damages 
received  by  one  coming  in  collision  mth 
the  bridge  by  reason  of  its  height  being 
thus  practically  reduced. 

8.Thestatatea(Rev.  Stat,  m,  324,  g§  38, 
30)  do  not  require  the  railroad  com- 
pany to  maintain  the  highway  under 
the  bridge  so  as  to  prevent  the  bridge 
from  interfering  with  public  travel. 

4.  Rev.  Stat.  p.  332,  §  10  does  not  malce 
the  company  liable  in  a  case  like  this 
where  the  injury  resulted  from  the  neg- 
ligence  of  the  party  bound  to  keep  the 
highway  in  repair. 

(BUrfleld  ^Filed  Vebnuuy  M,  1887.) 

APFEAIi  from  a  judgment  of  the  Fairfield 
Superior  Court  in  livor  of  plaintiff  in  kn 
action  toreooverfordanugeBBQStatnedthrDugb 
the  alleged  n^gence  of  defendants.  Af- 
firmed. 

The  action  was  brought  against  the  New 
Ybrk  &  New  EDgland  Railroad  Compaoy  aad 
the  borough  of  Danbury.  The  facts  were 
found  by  the  court,  Andrews,  J.,  and  Judg- 
ment rendered  against  the  borough  for  sub- 
Btaotial  damages,  and  against  the  rulroad  com- 
puiy  for  nominal  damages  only,  whereupon 
the  plaintiff  and  the  borou^  aj^iealed  to  this 
court. 

The  facts  are  fully  set  out  in  the  opinion. 

Mettrt.  Goodwin  Stoddard.  William 
]>.  Bishop,  Jr.,  David  B.  Booth,  and  H. 
W.  Ti^lor,  for  the  Borough  of  Danbury,  de- 
fendant, appellant : 

The  court  beloW'found  no  negligence  upon 
the  railroad  company.  We  claim  this  finding 
is  not  supported  by  the  facta,  in  view  of  the 
legal  duty  of  the  railroad  in  the  premises. 

Negligence,  in  a  legal  sense,  is  the  omission 
of  some  duty  imposed  by  law. 

Bitt  V.  SmUA,  SO  Conn.  310. 

Id  this  case  It  Is  a  mixed  question  of  law  and 
facts  and  will  be  reviewed. 

Bill  V.  Smith,  supra;  Derwort  v.  Loomar,  31 
Conn.  252;  Cmgdon  v.  Ifoneieh,  87  Conn.  418. 

Gen.  Stat,  g  80  (Rev.  187S,  p.  8S4),  required 
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the  railroad  to  make  and  maintain  this  bridge 
as  Uie  conrenience  and  safety  of  the  pubuc 
travel  on  the  highway  underneath  It  required. 

This  raise  of  l4  inches  was  gradual,  and  the 
railroad,  if  attending  to  its  mty,  would  have 
discovered  the  nearness  of  these  18-incb  girdera 
to  the  roadbed;  besides,  the  dnding  shows  that 
one  or  more  high  loads  had  been  dismasted. 

BiUv.  Nfyrmeh,  89  Conn.  333. 

If  the  borough  can  be  made  liable  alone,  it  is 
only  because  pf&intiff  would  elect  to  sue  It  as 
one  of  two  tortfeasors. 

Elliot  V.  Concord.  27  N.  H.  204 :  Artnttrmg 
Co.  V.  Clarion  Co.  66  Pa.  218 ;  Baiie^/  v.  Bu»- 
wijff,  28  Conn.  455;  8.  C.  29  Conn.  1. 

Then  it  would  have  an  action  for  entire  resti- 
tution or  contribution  against  the  railroad,  un- 
hampered by  any  finding  against  it  and  in 
favor  of  the  railroad,  in  the  case  brought  by 
the  plaintiff. 

Samden  v.  New  Haven  ^N.  B.R.  Ch.VJ  Conn. 
158. 

The  roadbed  itself  was  in  amply  good  repair, 
as  it  had  always  been.  "In  most  cases  the 
town  has  discharged  its  duty  when  it  has  made 
the  surface  of  the  ground  over  which  the  trav- 
eler passes  sufficiently  smooth,  level,  and 
guarded  by  railings  to  enable  him  to  travel 
with  safety  and  convenience  by  the  exerdse  of 
ordinary  care  on  his  own  part.  * 

Heunaon  v.  Ifeui  Haven,  34  Conn.  144. 

By  availing  itself  of  the  right  to  cross  this 
highway,  the  railroad  company  came  under  the 
obligations  imposed  upon  it  by  the  law  which 
conferred  the  right,  namely,  the  obligation  of 
restoring  "  said  highway  thus  intersected  to  its 
former  state,  or  In  a  sufildent  manner  not  to 
impair  its  usefulness  (Rev.  1876,  p.  328,  g  28), 
and  shall  make  and  maintain  such  bridge,  abut- 
ments, tunnels,  arches,  excavations,  embank- 
ments, and  approaches  as  the  convenience  and 
safety  of  the  public  travel  upon  said  turnpike, 
hiriiway.or^et,  may  require  (Id.  p.884,|80). 

The  obligation  iinpc»ed  by  28  above  Is  not 
discharged  by  the  fulfillment  of  tlie  origin^ 
duty,  but  it  is  a  continuing  one,  to  be  exercised 
whenever  the  necessity,  convenience,  or  safety 
of  the  public  demand  it. 

English  v.  New  Haven  dbN.  Co.  33  Conn.a43; 
New  Haven  v.  Ne^c  York  &  N.  H.  R.  R.  Co.  89 
Conn.  132;  Burritt  v.  Nm  Haven,  42  Conn. 198; 
State  y.  NewtiatmAN.R.  R.Ce.  45  CoDn.881; 
RoberU  v.  Chicago  A  N.  W.  R.  Co.  85  Wis.  679; 
iWpItf  V.  Chieaso  &A.  R.  Co.  67  111.  118;  Eyler 
V,  Connty  Comrt.  of  AUegany  Go.  49  Md.  357  ; 
Cooke  V.  Boston  A  L.  R.  R.  Co.  133  Mass.  186; 
Wdlome  v.  Leeds,  51  Me.  313;  Chicago,  R.  I.  & 
P.  R.  Co,  V.  J/i#«,75  III.  524;  iferfev.  SuUizan 
Ooun^  RR.Go.28  Am.  &  Eng.  B.  RCas.  801; 
Netrtan  v.  Chicago,  B.  I.  db  P.  R.  R,  Go.  28  Am. 
&  Eng.  Rep.  299;  Farley  v.  Chicago,  R.  I.  A  P. 
R.  R.  Go.  42  Iowa,  287;  Cott  v.  Lewiston  R.  R. 
Go.  86  N.  T.  217  ;  PwpU  v.  N.  T.  0.  &  B.  R. 
R.  R.  Go.  74  N.  Y.  805;  S  Wood,  Railw.  pp. 
976,  977.  969,  970. 

This  bridge  is  no  natural  obstruction  which 
the  town  ought  to  provide  against,  but  is  a 
purely  artificial  structure,  which  is  necessary 
In  the  construction  and  operation  of  the  rail- 
road. 

New  Haven  v.  New  Tork  A  N.  H.  R.  R.  SB 
Coon.  182. 

But  the  railroad  company  were  liable  under 
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Bev.  Stat  187S,  p.  382,  g  10 :  "Any  person  in- 
lured  in  person  or  property,  by  means  of  a  de- 
fective road  or  bndge,  may  recover  damages 
from  tbe  party  bound  to  keep  it  in  repair,  — 
and  when  tbe  injury  is  caused  by  a  structure 
legally  placed  on  such  road  by  a  railroad  com- 
pany, it.  and  not  the  partv  bound  to  teep  the 
road  in  repair,  should  be  liable  therefor. 

Alien  v.  -Yflff  Bftwi*  ^  If.  B.  R.  0&.  tSO  Conn. 
317,  218;  Lee  v.  Barkhampited,  46  Conn.  817, 
218. 

Metgra.  Brewster,  Tweedy  *  Seott,  for 

pl^tUT,  appellant :  '* 

All  tbe  essential  elements  of  a  liabilitv  under 
tbe  statute  by  force  of  which  the  plaintiff  in 
his  complaint  claims  damages  here  exist. 

Rev.  1875,  p.  382,  §  10. 

The  construction  of  this  statute  given  by  the 
court  is  sufficient  for  all  pfesent  purposes. 

SeeAOen  v.  NewHaven  <ft  N.  tt.  ft.  50  Conn. 
315. 

A  further  claim  is  made  by  the  borough 
that,  upon  the  facts  in  this  case,  the  railroad 
company  is  liable  in  substantial  damages  under 
Rev.  1875.  p.  834,  gSO. 

There  is  nothingln  the  facts  found  to  bring 
this  case  within  the  principle  of  Burritt  v.  Neto 
Haten,  42  Conn.  198,  for  it  does  not  appear 
that  any  action  on  the  part  of  the  company  was 
required  to  accommodate  public  travel,  or  that 
the  convenience  and  safety  of  tbe  public  travel 
required  any  change  in  tbe  structure  of  the 
company. 

The  knowledge  of  the  officers  of  tbe  borough 
as  to  the  iocation  of  the  bridge  in  relation  to 
the  highway,  and  as  to  the  necessary  changes 
in  the  highway  in  consequence  of  its  erection, 
and  their  action  in  regard  to  tbe  same,  bad  an 
important  bearing  upon  this  issue,  and  evi- 
dence thereof  was  admissible. 

Guthrie  v.  New  Haven.  81  Conn.  ^1. 

The  dedication  itself  and  the  votes  in  rela- 
tion to  it  were  clearly  admissible. 

Guthrie  v.  New  Eaten,  aupra. 

Tbe  performance  by  the  borough  of  its  duty 
was  ail  that  was  required  in  order  to  ensure  the 
perfect  safety  of  the  traveling  public. 

If  we  are  wrong  in  otir  construction  of  these 
statutes  and  in  our  interpretation  of  the  find- 
ing, and  the  court  erred  in  holding  the  borough 
liable  in  sul»tantial  damages,  then  it  necessa- 
rily follows  that  the  railroad  company  is  liable, 
and  tbe  plaintiff's  rights  are  saved  by  his  ai>- 
peal. 

Meeera.  Robert  E.  De  Forest  and  Junes 
E.  Walsh,  for  New  York  &  New  England  R. 
R  C^.,  defendant,  appellee. 

Carpenter.  J.,  delivered  the  opinion  of 
tbe  court: 

Action  against  the  Borough  of  Danbury  and 
the  New  York  &,  New  En^bnd  Railroad  Com- 
pany, to  recover  for  injuries  received  by  com- 
ing in  collision  with  a  railroad  bridge  over  the 
highway.  Hearing  in  damages  upon  default: 
judgment  against  the  borough  for  actual  dam- 
ages, and  against  the  railroad  company  for 
nominal  damages  only.  The  borough  and  the 
plaintiff  appealed.  Each  appeal  presents  this 
question,  Is  the  railroad  company  liable  for 
actual  damages?  The  material  facts  are  brief- 
ly these:  In  1880  the  railroad  company  con- 
structed a  bridge  over  West  Street  in  said 
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borough,  for  the  purpose  of  canviiig  the  nil- 
road  over  the  street.  The  plaintiff  was  gnitty 
of  no  contributory  negligence.  It  fs  exprasdy 
found  that  the  railroad  company  was  guilty 
of  no  negligence.  The  bridge  was  built  "optHi 
plans  or  directions  furnished  or  approred  \rf 
the  borouf^,"  and  was  put  at  such  b^gfat 
above  Uie  street  as  the  borough  required.  When 
first  built  the  vertical  space  oet ween  tbe  bridge 
and  tbe  roadbed  was  10  feet  6  inches;  when 
tbe  accident  happened  it  was  9  feel  and  4  i^^hf 
Tbe  difference.  14  inches,  was  caused  by  rais- 
ing the  roadbed  from  year  to  year,  partly  from 
natural  causes,  and  [Mutly  from  pwang  gravd 
thereon  by  those  repairing  the  street.  Tbavia 
the  court  found  the  borough  fuil^  of  ne^ 
gence.  Tba  finding  is  conclimve  in  favor  of 
the  railroad  company,  unless  tbe  court  can  see 
as  a  conclusion  of  law,  from  tbe  facts  stated, 
that  tbe  company  iras  n^Ii&rent.  The  aup- 
poeed  negligence  consists  either  in  afaol^ooo- 
struction  of  the  bridge,  or  in  feQing  to  take 
measures  to  preserve  the  original  space  between 
tbe  bridge  and  the  street. 

1.  Was  there  negligence  in  the  ccnstroctian 
of  tbe  bridget  It  may  be  that  lOi  feet  is  in 
fact  scant  neight  for  a  railroad  bridge  over  a 
highway;  but  are  we  justified  in  saying  so  aa  a 
legal  conclusion?  We  are  aware  of  no  &w,  stat- 
ute or  otherwise,  that  fixes  the  height  of  sncfa 
bridges.  Tbey  should  be  constructed  ao  i> 
reasonably  to  accommodate  the  public  tiavrL 
What  is  reasonable  must  depend  in  some  mea 
sure  upon  tbe  circumstances  of  each  particular 
case.  It  seeou  that  the  railroad  company,  its 
engineers,  and  the  railroad  oommisaicHien 
deemed  the  height  sufficient;  otherwise  it  would 
have  been  their  duty  to  insist  upon  its  being 
greater.  The  borough,  in  view  of  its  lisldlitT 
for  the  highway,  insisttd  that  tbe  bridge  shooU 
be  built  according  to  its  wiriwa,  which  wai 
done.  The  borougn  then  considered  the  hei^ 
sufficient.  In  addition  to  this,  the  &ict  appears 
that  the  injury  was  caused,  not  by  tbe  bridge 
being  too  low  in  the  first  instance,  but  by  rea- 
son of  the  height  being  practically  reduced  by 
raising  the  street.  These  facts,  we  think,  jus- 
tify the  superior  court  in  findli^  that  tbe  oom- 
puiy  was  not  negligent  in  constructing  Its 
bridge. 

2.  Was  It  negligent  m  failing  to  keq>  the 
vertical  space  at  its  original  hei^t? 

That  could  only  be  done  in  one  of  two  ways; 
by  raising  the  bridge,  or  by  preventing  the  ac- 
cumulation of  earth  upon  the  roadbed.  Surely 
it  will  not  be  claimed  that  tbe  company  was 
bound  to  raise  the  bridge  as  tbe  etrert  was 
raised  from  year  to  year.  To  impose  upon  it 
such  a  duty  would  bo  unreasonable. 

Neither  was  tbe  company  bound  to  prevent 
the  street  from  being  raised.  The  duty  of  re- 
pairing the  street  was  on  the  borough.  Tbe 
company  was  under  no  obligation  to  see  that 
tbe  borough  did  its  duty,  ana  it  had  no  power 
to  control  the  manner  of  doing  it. 

Any  attmpt  to  remove  the  earth  and  grtvd 
placed  there  by  the  borough  would  have  been 
an  unwarrantable  interference  with  its  rifbts 
and  duties.  Tbe  borough  alone  could  make 
repairs,  and  it  alone  should  be  responaiUe  for 
doing  it  improperly.  Tbe  court  below  was 
justified  in  finding  that  "the  said  borough  was 
negligent  iacausiog  or  permitting  the  roMway 
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under  said  bridge  to  be  filled  up  till  the  space 
under  it  was  too  snaall  to  satisfy  the  require- 
ments of  common  convenience  and  necessity." 

But  it  is  claimed  that  the  railroad  company 
is  liable  by  statute.  Two  sectioos  are  cited  as 
bearing  upon  the  ease.  Rev.  Stat.  p.  333,  §  38, 
and  p.  dSU,  g  80.  The  twenty-eighth  section 
has  more  particular  reference  to  grade  cross- 
ings  and  cases  where  the  location  of  the  high- 
way is  changed  in  order  that  the  railroad  may 
be  laid  in  the  most  feasible  place. 

The  thirtieth  section  is  the  one  more  particu- 
larly relied  on.  It  provides  that  the  railroad 
company  "shall  make  and  maintain  such 
bridges,  abutments,  tunnels,  arches,  excava- 
tions, embankments,  and  approaches,  as  the 
convenieoce  and  safety  of  the  public  travel  up- 
on said  turnpike,  highway,  or  street  may  re- 
cntire,"  etc.  It  seems  to  be  claimed  that  under 
this  statute  the  railroad  company  was  bound  to 
maintain  the  highway  under  the  bridge,  at 
least  so  far  as  to  prevent  the  bridge  from  inter- 
fering with  public  travel.  We  think  this  is  a 
strained  and  unnatural  constructioa  of  this  sec- 
tion. No  word  in  it  apdy  describes  this  yietx 
of  road,  and  the  wboje  section  falls  tax  short  of 
imposing  upon  the  company  any  eadh  duty. 

In  thu  connection  it  was  urged  by  counsel 
for  the  borough,  that  "whatever  aidditionai 
burden  of  re^r  the  presence  of  the  bridge 
might  demand,  should  be  assumed, by  the  nul- 
road  company  for  whose  benefit  the  bridge  was 
couB^cted.  The  state  of  repair  in  whidd  the 
roadbed  was  at  the  time  of  the  accident  in  ques- 
tion, would  in  former  times  httve  been  ample; 
if  it  was  inadequate  when  tbeaccident  occurred, 
it  was  solely  because  of  the  presence  of  (he 
bridge  above  it.  *  *  •  This  is  an  ejtpense  ren- 
ders necessary  by  the  presence  of  the  bridge 
solely."  This  is  plausible,  but  it  is  reasoning 
from  false  premises.  It  assumes  that  it  was 
more  expen^ve  to  maintain  the  road  at  its  for- 
mer grade  than  to  raise  it  up,  whereas  the  re- 
verse was  doubtless  true.  It  also  assumes  that 
the  inadequacy  of  the  highway  was  "solely  be- 
cause of  the  presence  of  the  bridge,"  whereas 
the  finding  clearly  shows  that  the  bridge  was 
harmless  and  would  have  remained  so  if  the 
borough  had-  done  its  duty  properly. 

It  is  not  to  be  infrared,  however,  that  the 
presence  of  a  railroad  will  In  no  case  impose 
additional  burdens  upon  towns  in  maintaining 
highways.  It  may  well  be  that  their  duties  in 
that  bdtalf  will  be  changed  or  modified,  and 
that  they  will  be  somewhat  restricted  in  the  use 
of  means,  as  in  this  case.  Such  modifications 
may  involve  some  additional  expense,  which 
the  towns  may  reasonably  be  required  to  bear. 

It  is  furiber  claimed  that  Rev.  Stat.  p.  383, 

tlO,  which  makes  the  party  bound  to  keep  a 
ighway  in  repair  liable  in  damages  caused  by 
any  defect  therein,  makes  the  company  liable 
under  the  concluding  clause  of  that  section, 
which  is:  "And  when  the  injury  is  caused  by 
a  structure  legally  placed  on  such  road  by  a 
railroad  company,  it,  and  not  the  par^  bound 
to  keep  the  road  hi  repair,  shall  be  liable  there- 
for." 

We  cannot  suppose  ttiat  the  Legislature  in- 
tended to  make  the  company  liable  in  a  case 
like  this,  where  the  structure  is  a  bridge  sus- 
pended over  the  highway,  and  the  aoddent 
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clearly  resulted  f  rom  the  negligence  of  the  party 
bound  to  keep  the  highway  in  repair. 

Counsel  for  the  borough  also  raise  a  question 
of  evidence.  It  is  insisted  that  the  testimony 
on  which  it  Is  found  that  the  borough,  at  the 
time  of  the  erection  of  the'  bridge,  in  view  of  its 
liability  for  the  highway,  insisted  that  the 
bridge  should  be  built  according  to  its  wishes, 
and  It  was  so  done, — was  iDadmisniMe. 

We  are  not  satisfied  that  the  stiUute  which  re- 

r*  res  the  record  to  show  that  the  question  was 
inctly  made  on  the  trial  has  been  complied 
with.  A  large  number  of  votes  of  the  borough 
and  of  the  warden  and  burgesses  were  offered 
in  evidence  by  the  pIaiuti£F  and  objected  to  by 
the  borough. 

Most  of  these  voles  were  offered  for  other 
purposes;  and  so  far  as  those  purposes  are  con- 
cerned the  objection  is  not  pursued.  Among 
those  votes  was  one  passed  by  the  warden  and 
burgesses,  January  10, 1880,  as  follows:  "Voted, 
that  the  bc^rd  approve  of  the  doings  of  the  New 
York  &  New  England  Railroad  Company,  in 
building  a  bridge  across  West  Street.  That 
has  some  tendency  to  establish  the  facts  objected 
to;  but  it  does  not  appear  that  the  objection  to 
the  evidence  was  for  that  reason;  and  it  cannot 
be  presumed,  for,  in  addition  to  the  fact  that  it 
was  offered  for  another  purpose,  and  by  the 
plaintiff,  the  record  discloses  no  attempt  by  the 
plaintiff  to  show  that  the  railroad  company 
was  not  liable. 

But  aside  from  tills  the  facts  must  have  been 
found  mainly  on  other  evidence.   What  that 
evidence  was  does  not  appear;  neither  does  it 
appear  that  it  was  objected  to. 
Th^e  M  no  error. 

In  this  opinion  the  other  Judges  concurred. 


CITIZENS'  WATER  CO. 
e. 

BRIDGEPORT  HYDRAULIC  CO. 

Where  a  mmiicipal  corporation  en- 
tered Into  a  contract  with  aa  individ- 
ual wherein  it  gmvo  the  sole  and  ex- 
cluBive  right  and  privilege  to  such 
individual  of  Imying  down  piftee  ia  its 
pobHcflrtreeta,  avenues,  and  highways, 
upon  condition  that  such  indi vidnal ,  bis 
associates,  or  anv  corporation  to  which 
hisrightsshould  be  assigniMl,  should  aup- 
ply  such  municipal  corporation  with  a 
fnU  and  ample  supply  of  pure  water 
for  all  public  and  domestic  purposes, 
which  contract  was  recognized  and  af- 
flr  tned  by  the  Lesialfttnre  in  a  charter 
granted  by  it  to  a  water  company,  the 
successor  to  the  rights  of  the  party  to 
whom  the  monopoly  was  granted  by 
the  contract,— the  Ifegislatiire  cannot 
thereafter,  by  a  charter  granted  to 
another  eompai^  organized  for  the 
same  purpose,  eonfer  the  same  rig>hts 
and  privileges  in  the  nee  of  the  etreeta 
of  such  municipal  corporation,  and 
thereby  destroy  the  contract  granting 
the  monopoly,  notwithstanding  it  had 
reserved  the  right  at  itspleasure  to  alter, 
amend,  or  repeal  the  Act  granting  the 
charter. 
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APPEAL  by  defendant  from  a  Judgmoot  of 
the  Superior  Court  of  Fairfield  County 
sustaining  petitioDer*^  demurrer  to  defendant  a 
answer  to  a  petition  for  the  condemnation  of 
defendant's  land  and  water  riglits  by  virtue  of 
eminent  domain.  Jieveraed. 

The  caae  was  heanl  In  tM  court  before  San- 
ford.  J.,  on  petition,  answer,  and  demurrer  to 
answer. 

The  defendant,  the  Brid^port  Hydraulic 
Company,  was  incorporated  in  1857  and  sue* 
ceeded  to  the  rights  of  the  Bridgeport  Water 
Company,  incorporated  in  1868. 

Further  facts  auffldratly  appear  from  the 
opinion. 

Mmn.  C.  R.  In^raoU,  6.  Stodd&rd 
and  0>Sli«nrood(  for  defendant,  appellant: 

Upon  the  incorporation  of  the  Bridgeport 
Water  Company  a  contract  arose  between  the 
new  corporation,  on  the  one  side,  and  the  city 
of  Bridgeport  and  the  State  of  Connecticut  on 
the  other,  by  which  a  right  to  the  exclusive  use 
of  the  streets  of  the  city  for  a  public  water  sup- 
ply became  vested  in  that  corporation;  and  art. 
1  §  10,  of  the  Constitution  of  the  United  States 

{trotects  the  obligation  of  this  contract  from  any 
mpairment  by  the  legislation  of  the  State. 
The  answer  of  the  defendant  should,  for  this 
reason,  hare  been  held  sufficient 

This  propositi(m  involves  a  "federal  ques- 
tion." In  Tnt^eM  r.  Rider,  18  Conn.  98,  this 
court  says:  This  court  has  adopted  and  firmly 
upheld  the  sound  doctrine  that  the  decisions  of 
the  Supreme  Court  of  the  United  States,  upon 
all  questions  arising  upon  the  construction  and 
powers  of  the  Constitution,  must  control  the 
state  courts  and  be  absolutely  Innding  on  aU 
the  tribunals  of  the  Union." 

See  also  Dartmouik  Coilege  v.  Woodward,  4 
Wheat  618  (17  U.  8.  bk.  4,  L.  ed.  629);  Sn- 
JlOd  ToU  Bridge  Go.  v.  Hartford  A  K  H.  R. 
R  Go.  17  Conn.  58. 

The  supply  of  water  or  light  to  a  community 
is  a  public  duty,  which  the  State  may  either 
discharge  directly  or  through  the  agency  of 
others,  and  the  State  may  confer  upon  those 
charged  with  that  duty  an  exclusive  franchise 
to  use  the  streets  and  ways  of  a  ci^  for  diat  pur- 
pose; and  such  grant  may  be  made  "to  whom- 
soever and  upon  what  terms  it  pleases,"  and 
may  constitute  a  contract  irrevocable,  ^e  ob- 
ligation of  which  cannot  be  impaired  by  any 
legislative  action  thereafter,  or  destroyed,  except 
by  mutual  consent  of  the  contracting  parties. 

yew  (Mean*  Go*  Co.  v.  Louittana  Light 
Co.  lis  U.  S.  650  fBk.  29,  L.  ed.  616);  New 
(Mearu  Water  Worke  v.  Rivers,  115  U.  8.  674 
(Bk.  29,  L.  ed.  525);  Louisville  Cha  Co.  v.  Citi- 
tem^  Oaa  Co.  115  U.  S.  688  (Bk.  29,  L.  ed.  510). 

Whatever  is  said  in  the  cases  in  Connecticut 
contrary  to  this  doctrine  is  not  binding  on  the 
courts.  Such  is  the  case  of  Nonoieh  Giu  Light 
Co.  V.  J/brwieh  Citv  Oas  Go.  25  Conn.  19;  Eard- 
ing  T.  ^an^iird  Water  Co.  41  Conn.  91. 

'  'It  has  nevCT  been  doubted  that,  authority 
of  the  Legislature,  highways  might  be  used 
for  gas  or  water  pipes,  intended  for  the  conven- 
ience of  citizens,  although  the  gas  or  water  was 
conducted  thereunder  by  companies  formed  for 
the  purpose;  or  for  sewers,  whose  object  was 
not  merely  the  incidental  one  of  cleansing  the 

868 


Or.  OF  Err.  of  CNsHNBcncnr.  Ma&., 

streets,  but  also  the  drainage  of  private  estetrs. 
the  rights  of  which  to  enter  therein  were  sub- 
ject to  public  corporations." 

Pierce  v.  Drew,  136  Mass.  81;  Mills  Em. 
Dom.  g  66;  Ang.  Highways  (1886).  §  91;  <W 
V.  Hartford,  28  Conn.  868:  Olnutmd  v.  Gamp. 
88  Conn.  582;  Elliott  v.  Fair  Haven  AW.  R. 
B.  82  Conn.  579;  State  v.  Milviaukee  Oas  Co. 
39  Wia.  464;  AUaniiea^  Water  WorttOe. 
Atlantic  Citv,  89  N.  J.  Eq.  867. 

The  Lef^ature  of  a  State  may  confer  upon 
a  corporation  or  individual  citizen  an  exchutre 
right  or  monopoly,  unless  prohibited  from  do- 
.  ing  BO  by  the  Constitution  of  the  State.  The 
Legislature  may,  moreover,  bind  the  State  by 
contract  not  to  impair  the  exdiutve  tis^t  ot  mo- 
nopoly by  snbsequent  legislstioiL  If  an  exdn- 
sive  right  or  monopoly  is  granted  to  a  corpora- 
tion by  the  charter  or  law  under  which  it  is 
formed,  and  the  corporation  on  its  part  eanunes 
obligationB  in  favor  of  the  public,  it  will  be  held 
that  ihc  Legislature  intended  the  grant  to  be  ir- 
revocably secured  by  contract. 
3  Morawetz,  Priv.  Corp.  Sded.  g  1057. 
It  may  be  laid  down  as  a  geneisl  rule  that 
whenever  the  aid  of  the  apvemment  it  granted 
to  a  private  company  in  ue  form  of  a  mooop- 
oly,  or  a  donation  of  public  property  or  funds, 
or  a  delegation  of  the  power  of  eminent  domain, 
the  grant  is  subject  to  implied  condition  that 
the  company  shall  assume  an  obligation  to  ful- 
fill the  public  purpose  on  aocount  of  whldi  the 
grant  was  made. 
Id.  g  USB. 

The  city  of  Bridgeport  could  not,  as  against 
Green  and  his  successors,  set  up  the  defense  d 
ultra  viree. 

Bkut  St..  Louitv.  Boat  St.  Louie  Gae,  etc,  Ce. 
98  III.  415;  8.  O.  88  Am.  Rep.  97;  Atlanta  v. 
Gate  City  Oat  Light  Go.  71  Oa.  lOff;  AtlanUe 
Water  Works  v.AOantie  Oily,  88  M.  J.  Eq.  867. 

Section  8.  of  the  Act  of  incorporatioa  pro- 
vides: "  Said  company  shall  have  full  power, 
and  they  are  hereby  authorized  and  empowered 
to  open  the  grounds  in  any  streets,  lanes,  ave- 
nues, highways,  and  public  gronnda,  for  the 
purpose  of  laying  down  and  sinking,  or  for  re- 
pairing such  pipes,  or  conduits  as  may  be  ne- 
cessary  for  conducting  to  and  distributing  walo' 
within  the  city  of  Bridgeport,  or  its  vicinity,  un- 
der the  direction  and  by  the  consent  and  agrce- 
ment  of  the  mayor,  aldermen  and  common  coun- 
cil of  the  city,  and  the  selectmenof  the  townof 
Bridgeport  respectively:  and  the  duration  of 
said  openings  and  excavations  shall  be  regulst- 
ed  from  the  rules  prescribed  by  the  said  com- 
mon council  and  the  selectmen  of  the  town  of 
Bridgeport." 

It  is  fairly  to  be  implied  from  the  word* 
"and  agreement"  and  thelangnageof  this  sec- 
tion, that  the  Legislature  regarded  the  court  of 
common  council  of  the  city  of  Bridgeport  as 
already  possessed  of  the  power  to  make  an 
agreement  on  the  subject  of  the  section.  But  if 
not  so,  the  purpose  to  thereby  empower  it  to 
make  such  agreement  is  indisputable;  and  hav- 
ing such  power  It  seems  equally  dear  that  it 
would  be  an  exclusive  power,  like  all  the  other 
chartered  powers  of  a  munidpality.  This 
power  thus  given  operated  as  effectually  upon 
the  contract  already  made,  by  way  of  sanction 
and  confirmation,  as  upon  any  contract  thoe- 
I  after  to  be  made. 
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Bridgeport  v.  Bousattmie  if.  R.  Co.  15  Codd. 
475;  Saugatuek  Bridge  Go.  t.  Wettpori,  80  Codd. 
837;  Davidion  v.  Bridgepiyrt,  8  Conn.  474;  a 
DUl.  Mun.  Coip.  §  79. 

The  porpoee  of  tbe  Legislature,  Indicated  in 
g  8  of  the  tompanr's  charter,  to  sanction  the 
agreement  in  questioD,  is  clearly  manifested  bj 
%  17,  which  is  taken  almost  tewatim  from  the 
resolution  of  the  commoD  council  dosing  the 
contract  with  Green. 

In  the  present  case  the  charter  is  to  be  lead 
as  if  this  proposition  of  Natlianiel  Green  had 
been  made  apartofit,i'nt0Md0iRe^rM«,  and  then 
the  grant  to  the  company  made  conditlooal  od  its 
faithful  obserrance  of  the  terms  thereio  speci- 
fied. Involved  in  the  sanctioa  of  the  State  was 
the  grant  to  the  Bridj?eport  Water  Company  of 
the  exclusive  franchise  to  lay  its  pipes  in  the 
highways  of  the  city  of  Bri(&eport,  so  long  as 
it  ahonU  fidthfoUy  fulfill  Uat  puldic  dutv. 
Upon  the  faith  of  such  sanction  and  grant  the 
Bridgeport  Water  Companjr  has  built  its  works, 
and  for  over  thirty  years  faithf uliy  sypplied  its 
water  to  the  city  of  Bridgeport  at  the  contracted 
price,  and  to  me  satisnictioD  of  that  munici- 
pality, and  such  grant  is  now  unrepealable. 

iVefwn  V.  at.  MarHn's  Farith  Poiies  Jury, 
111  n.  S.  716  (Blc.  37,  L.  ed.  574);  Fide  t.  Jeffer- 
ton  Poliee  Jury,  116  U.  8.  181  (Bk.  29,  L.  ed. 
687);  PeopU'8  B.  R.  v.  MemphitB.  B.  10  Wall. 
88  (77  V.  S.  bk.  18,  L.  ed.  844). 

The  contract  rights  of  the  corporation  arc  be- 
yond the  reach  of  the  reserved  power  to  alter, 
amend,  or  repeal  the  charter;  and  contract 
rights  not  only  growing  out  of  the  contracts  of 
the  corporation  with  th&d  parties  in  its  ordinary 
business,  but  cmitracts  between  itself  and  the 
State;  and  whether  such  contracts  are  outside 
of  and  collateral  to  the  grant  of  the  charter,  or 
are  contained  within  and  made  a  part  of  that 
grant,  the  rights  under  any  such  contract  are 
vested  rights. 

%  Morawetz,  Priv.  Corp.  SS  1101, 1102;  Sink- 
ing Fund  Catea.VaV.  8.  781|(Bk.  25,  L.  ed.  506); 
Atwater  v.  WoodJnidge,  6  Conn.  228;  Von  Hoff- 
man V.  Qnincy,  4  Wall.  586  (71 U.  8.  bk.  18,  L. 
ed.  408);  Maine  Cent.  B.  R.  Co.  v.  Maine.  96 
U.  8.  499  (Bk.  24.  L.  ed.  836);  New  Jersey  v. 
Yard,  95  U.  S.  104  (Bk.  24,  L.  ed.  S53);  Holyoke 
v.  Lyman,  16  Wall.  600  (82  U.  8.  bk.  21,  L.  ed. 
188);  Commonteealth  v.  E$»ex  Co.  13  Gray,  289; 
Cimmi$»ioner8  v.  ffolyoke  Water  Power  Oo.  104 
Mass.  446;  Bolyoke  Co.  v.  Lyman,  15  Wall.  600 
(82  U.  8.  bk.  21,  L.  ed.  183);  University  v. 
PWpk,  99  U.  8.  809  (Bk.  25,  L.  ed.  887);  Louis- 
iana V.  St.  Martin's  Parish  Poliee  Jury,  111  TJ. 
8.  716  (Bk.  28,  L.  ed.  575);  FUk  v.  Jefferson 
Fotiee  Jury,  116  U.  8.  181  (Bk.  29,  L.  ed.  587); 
Viivinia  Coupon  Cases,  114  U.  8.  269. 

The  record  shows  that  the  estate  sought  to  be 
condemned  by  the  plaintiff  is  already  held  for 
the  same  public  use  for  which  its  condemna- 
tion is  asked.  The  taking  sought,  therefore, 
is  not  a  taking  for  public  use  within  the  Con- 
stitutions of  this  State,  aud  the  United  States, 
and  the  answer  should,  for  this  reason,  have 
been  held  sufficient. 

ileu>ToTk,H.AN.B.B.  Oi>.  v.  Bimtm,  S.  A 
E.B.B.9i  Conn.  196;  Bridgeport  v.  If.  T.  A  N. 
U.  B.  B.  Co.  86  Conn.  255;  Evergreen  Cemetery 
Asso.  V.  New  Haven,  43  Conn.  284;  West  Bieer 
Bridge  Co.  t.  Dix,  6  How.  607  (47  U.  8.  bk.  12. 
L.  ed.  686);  WHUa^  v.  mUng  Wookn  Co.  88 
ocHm. 


Conn.  855;  Harding  v.  Stamford  W<Uer  Co.  41 
Codd.  91;  Central  City  Horse  B.  Co.  v.  Ft. 
Clark  Horse  B.  Co.  81  III.  528;  Lake  Shore  A  M. 
&B.O0.V. Chicago  <tW,  1.  B.  B. Oo.  W  HI. 806. 

The  defendant's  charter  has  in  no  respect 
been  lawfully  amended  or  altered  by  the  Legis- 
lature, by  the  Acts  incorporating  the  plaintuTs 
companv.  The'  statute  provides  (Gen.  Stat.  p. 
378):  "When  any  amendment  or  alteration  of  the 
charter  of  any  corporation  shall  be  made,  if  it 
be  not  otherwise  q>eraally  (divided  in  the  reao- ' 
lutimi  making  such  alteration  or  amendment, 
it  shall  notb^me  operative,  unless  within  six 
monttis  after  its  passage  it  shall  be  accepted  at 
a  meeting  of  said  corporation,lega]ly  warned  for 
that  purpose,  aod  uDless  an  attested  copy  of  such 
acceptance  shall  be  lodged  on  file  iu  the  office 
of  the  secretary  of  this  State,  to  be  recorded  by 
him  in  a  book  kept  for  that  purpose;  and  such 
acceptance  shall  operate  to  make  the  original 
charter,  and  all  resolutionB  amending  and  alter- 
ing the  same,  subject  to  amendment,  altera- 
tion, and  repeal,  at  the  pleasun  of  the  General 
Assembly." 

State  V.  NetB  Haven  <fe  JV.  Ci>.  48  Conn.  861. 

Messrs.  John  S.  Beftch  and  D.  F.  Hollla- 
ter«  for  plaintiff,  appellee: 

The  defendant  claims  the  grant  of  exclusive 
right  to  lay  down  pipes  and  mains  in  the  cihr 
of  Bridgeport,  and  to  snpply  the  city  wiui 
water.  Unices  such  grant  appears  in  express 
terms  it  does  not  exist,  for  a  grant  of  an  exclu- 
sive privilege  of  monopolv  cannot  be  implied. 

Morawetz,  Corp.  ti  48f;  Fertilieing  Co.  v. 
Hyde  Park.  97  U.  8.  666  (Bk.  24,  L.  ed.  1086). 

The  contract  as  claimed  in  defendant's  an- 
swer fs  that  the  common  council  of  the  city  of 
Bridgeport  in  Mby,  1858,  by_  a  resolution  of  that 
body,  accepted  toe  propositioD  of  Nathaniel 
Greeo,  whereby  Uie  said  Green  was  made  the 
recipient  of  "  the  sole  and  exclusive  right  and 
privilege  of  laying  down  pipes  in  the  public 
streets,  avenues,  and  highways  of  the  city  of 
Bridgeport,  for  the  purpose  of  introducing  and 
distnbutiog  water  in  said  city. "  Such  contract 
was  ultra  vires.  The  common  council  had  no 
power  under  the  charter  of  the  city  to  make  it. 

The  charter  of  the  city  granted  May  Session, 
1886.  and  as  it  existed  at  the  time  this  resolution 
was  passed,  reads,  so  far  as  relates  to  this  point, 
as  follows:  "  g  81.  That  there  shall  be  a  court 
of  common  couDcil  of  said  city,  of  which  the 
mayor,  aldermen,  and  common  conndl  of  said 
city  shall  be  members,  who,  or  the  major  part 
of  them,  shall  have  power  to  make  by-laws  rel- 
ative to  markets  aod  commerce  within  the 
limits  of  said  city;  relative  to  persons  sum- 
moned to  serve  as  jurors  at  said  city  court,  and 
neglecting  to  attend  or  refusing  to  serve;  rela- 
tive to  the  streets  and  highways  of  said  city; 
relative  to  paving  the  streets  of  said  city;  rela- 
tive to  nuiaancee  in  said  city  limits;  relative  to 
their  wharves,  anchoring  and  mooring  vessels; 
relative  to  trees  planted  for  shade,  ornament, 
convenience,  or  use,  public  or  private,  and  to 
the  fruit  of  such  trees;  relative  to  trespasses 
committed  in  gardens;  relative  to  walks  and 
buildings,  pubDc  or  private,  to  the  sweeping 
of  chimneysaod  meserving  said  city  from  fire; 
relative  to  the  forms  of  oaths  to  be  taken  by  the 
treasurer  of  said  city,  and  inspectors  of  produce 
brought  to  said  dty,  for  sale  or  exportation; 
relatlre  to  the  manner  of  warning  the  meetinga 
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of  aaid  d^;  *  *  *  relatlreto  a  dQrmtch;  re- 
lative to  tne  burial  of  the  dead;  relative  to  the 
public  lights  and  lamps  of  said  dty;  relative  to 
restraining  horses,  mules,  a^ses,  cattle,  and 
Bwine  from  going  at  large  within  the  limits  of 
said  city;  and  relative  to  the  mode  of  taxation, 
as  to  taxes  levied  by  said  city,"  etc. 

"  §  32.  The  court  of  common  council  of  said 
city  shall  have  power  and  authority,  from  time 
to  time,  as  public  convenieDce  may  require,  to 
designate  and  fix  the  width,  course,  height,  and 
levd  of  all  ddewalks  and  gutters  in  and  upon 
the  streets  and  highways  in  said  city." 

In  1856,  years  uter  the  resolution  in  question 
was  passed,  by  an  amendment  of  the  charter, 
the  powers  ch  the  common  council  were  ex- 
tended, "to  make  and  ordain  by-laws  or  ordi- 
nanoea  *  *  *  relative  to  the  water  worths  and 
water  flzttu«s  of  said  city,  and  the  use  of  the 
same  •  gas  fixtures  and  public  lights  of  said  ci^, 
and  the  use  of  the  same." 

a  Priv.  Laws,  858. 

The  rules  governing  the  powers  of  municipal 
corporntions  are  settled  beyond  controversy. 
Municipal  corporations  can  exercise  the  follow- 
ing powers,  and  noothers:  (1)  those  granted  in 
ex[^es8  words;  (2)  those  necessarily  or  fairly 
implied,  or  incident  to  the  powers  expressly 
granted;  (8)  those  that  are  indispensable  to  the 
declared  objects  and  purposes  of  the  corpora- 
tion with  which  it  is  of  necessity  invested,  from 
its  very  nature  and  coosUtutioQ. 

84  Am.  Dec.  627,  note;  Dill.  Mun.  Corp. 
§  89;  Smit/i  v.  Jiewbum,  70  N.  C.  14;  S.  C.  16 
Am.  Rep.  766;  Cook  County  v.  McOrea,  93  Dl. 
286;  MeCann  v.  Board  of  Comre.  9  Neb.  324; 
SiouJ!  aty  <£  P.  R.  R.  v.  WaaMngton,  8  Neb. 
80;  SomerviOe  v.  Diekerman,  127  Masa  272; 
Bryan  v.  Page,  61  Tex.  632;  JiVancia  v.  Troy, 
74  N.  Y.  888;  State  v.  Pamiie,  41  N.  J.  L.  90; 
(ktrron  v.  Martin,  3  Dutch.  694;  amith  v.  Ifew- 
burgh,  77  N,  T.  180;  AUen  v.  Oatvetton,  81  Tex. 
802;  Dore  v.  Milwaukee,  Wis.  108;  Butler  v. 
2fet>in,  88  III  57S;  Kaiuat  v.  Flanagan,  60  Mo. 
22;  Bentley  v.  Board  of  Contra.  25  Minn.  259; 
Indianapoli*  v.  Indtanapolit  Qaa  Light  ^  Coke 
Co.  66  Ind.  402;  Vance  v.  lAttle  Rock.  30  Ark. 
486;  Exparte  Burnett,  80  Ala.  461;  Greenough 
V.  WakefiOd,  127  Mass,  275;  Memphis  v.  Mem- 
phit  Water  Co.  8  Baxter,  587;  St.  Vincent  Fe- 
male Orphan  Aaj/lum  v.  Troy,  76  N.  Y.  108; 
Peter^rg  v.  Metzker,  21  Dl.  '206;  New  London 
V,  Braina/rd,  22  Conn.  552;  see  especially  Min- 
turn  V.  Larue,  28  How.  435  (64  U.  8.  bk.  16, 
L.  ed.  574):  Norwieh  Oaa  Light  Co.  v.  Noryneh 
aty  Oaa  Ch.  26  Conn.  29. 

But  the  defendant  argues  that,  although  this 
attempted  contract  between  the  city  anoGreen 
was  tutra  virea  and  void,  nevertheless,  validity 
was  imparted  to  that  contract  by  the  Act  of  the 
General  Assembly  in  1858,  incorporating  the 
"Bridgeport  Wat«r Company; "that  thecbarter 
is  to  be  read  as  if  the  Qreen  contract  had  been 
made  part  of  it  in  toiidem  rerina. 

There  is  not  the  slightest  warrant  for  such  an 
averment.  The  only  allusion  in  the  charter  to 
either  company,  touching  this  point,  is  "  §  17. 
If  said  company  shall  fau  to  comply  with,  and 
in  all  respects  to  perform,  the  terms,  conditions, 
stipulations,  and  provisions  contained  in  the 
proposition  of  Nathaniel  Green  relative  to  sup- 
plying said  city  with  water,  on  file  in  the  office 
of  the  city  clerk  ot  said  ci^,  reference  there- 
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unto  bdng  had,  thenall  the  rights,  powetB,  and 
privile^  conferred  by  this  Act  shall  cease  and 
determme." 

The  mere  allegation  of  the  defendant's  an- 
swer,— that  it  became  vested,  under  itscharto', 
with  certain  powers,  privileges,  and  immaoi- 
tiea, — is  of  no  avail,  unless  the  charter .whidi  ia 
made  part  of  the  pleadings,  is  found,  upon  in- 
spection, to  warrant Uieavemient.  Itisoneof 
those  allegationswhicfathisGOUrt  has  often  held 
to  be  a  bare  statement,  fotally  defective,  unless 
the  facta  appearing  upon  the  record  suf^mrtit 

Niekeraon  v.  Bridgeport  Hydraidie  Oo.  46 
Conn.  27. 

The  charters,  both  of  the  Bridgeport  Water 
Company  and  of  the  HydratiUc  Company,  ita 
successor,  contain  this  enactment:  "This  Act 
shall  be  subject  to  be  altered,  ammded,  or  re- 
pealed at  the  pleasureof  the  General  AssemUr." 

One  claim  made  by  the  defendant  as  to  tnis 
enactment  is,  that  it  does  not  mean  anything, 
because,  rightly  construed,  it  reads,  or  should 
read:  "But  said  alteration,  amendment,  or  re- 
peal, shall  not  be  operative  unless  and  until 
sidd  company  consent  thereta"  The  logic  by 
which  any  m'eaning  is  denied  to  this  enactmeot 
b  based  upon  a  statute  law  passed  in  1845  (Oen. 
Stat.  p.  278).  But  said  law  does  not  vp^j  to 
the  Act  incorporating  the  Citizens'  Water  Com- 
pany. The  object  of  the  Act  of  1845  was  that 
if  a  corporation  having  a  clcee  charter  came  to 
the  Legislature  for  any  further  prlvfl^ea,  and 
should  accept  the  amendment  conferring  such 
privilojes,  tlie  amendment  would  opente  to 
open  the  original  charter  and  make  it  "subject 
to  amendment,  alteration,  and  repeal  at  the 
pleasure  of  the  General  Assembly." 

Section  16of  the  defendant's  charter,  and  the 
same  section  of  ite  predecessor's  charter,  pro- 
vided that  "  this  Act  shall  be  subject  to  be  al- 
tered, amended,  or  repealed  at  the  pleasure  of 
the  General  Araembly." 

The  General  Assembly  in  1886  made  mani- 
fest  that  pleasure  by  granting  a  charter  to  the 
Citizens'  Water  Company  of  Bridgeport. 

By  g  7  the  plaintiff  company  was  granted 
full  power  and  author!^  to  lay  down  pipes  and 
construct  pipe  lines  in  uie  streets  of  the  city  of 
Bridgeport,  etc.,  and  by  ^  8  it  was  given  full 
and  exclusive  power  under  the  proviaons  of  its 
charter  to  build  and  maintain  a  dam  across  Mill 
Kiver  and  its  tributaries,  and  to  build  and  main- 
taio  a  reservoir,  and  to  conduct  and  convey 
water  from  such  points  to  and  into  the  dty  of 
Bridgeport,  etc. ;  and  g  16  of  the  charter  enacts: 
"  All  Acts  and  parts  of  Acts  iaconsisteDt  here- 
with are  hereby  repealed." 

Under  the  reservation  contained  in  g  16 
defendant's  charter,  and  the  same  section  of  the 
Bridgeport  Water  Company's  charter,  the  Leg- 
islature had  the  right  to  paiss  the  Act  incorpo- 
rating plaintiff  company. 

Tomlinaim  v.  Jeaaup,  16  Wall.  458  (82  U.  S. 
bk.  21,  L.  ed.  205);  MiUer  v.  State.  15  Wall 
495  (82  U.  8.  bk.  21,  L.  ed.  103);  Ptnnt^tanU 
College  Caaea,  18  Wall.  218(80  U.  8.  bk.  20,  L. 
ed.  558);  LouimiiU  Qaa  Co.  v.  Citisena  Oaa  Co. 
115  U.  S.  696  (Bk.  29,  L.  ed.  515);  Spring  Val- 
ley Water  Worka  v.  SchotOer.  110  U.  S.  348  (Bk. 
28.  L.  ed.  174);  Sinking  Fund  Caaea.  99  U.  S. 
87  (Bk.  25,  L.  ed.  506). 

The  defendant's  brief  cites  and  quotes  from 
numennis  anthoritiea  of  the  dass  known  as 
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"tax  cases,"  to  the  point  that  the  Legislature 
could  not  lawfully  charter  the  Citizens'  Water 
Company,  and  thereby  interfere  with  the  de- 
fendant's monopoly.  We  fail  to  see  the  per- 
tinence of  these  authorities  to  the  point  for 
"which  they  are  cited.  That  class  of  cases  is 
peculiar.  Thciy  are  rut  generit.  They  rest  on 
precedent  rather  Aian  upon  principle,  and  the 
foundation  is  gradually,  but  surdy,  weaken- 
ing. 

Lord  V.  LitehMd,  86  Conn.  116;  Nea  Jersey 
\.  Yard,  95  U.  S.  104 (Bk.  24.  L.  ed.  862);  Cooley, 
Const.  Urn.  pp.  280-284;  Maine  Cent.  R.  B.  v. 
Maine,  96  UT  S.  4»»,  510  (Bk.  24,  L.  ed.  886): 
J9M^ibe  Co.  y.  Lyman,  16  Wall.  521  (83  U.  S. 
bk.  21,  L.  ed.  140). 

A  corporation  has  the  same  rights  in  its  prop- 
erty that  the  individual  citizen  has, — no  more 
and  no  less. 

It  and  he  hold  title  (o  the  lands  they  own, 
subject  to  the  dominant  title  of  the  State.  If 
in  the  exercise  of  its  sovereign  powers  the 
State  deems  it  for  the  interestof  the  public  that 
those  lands  should  be  taken  In  aid  of  the  public 
welfare,  its  action  is  not  to  be  fettered  by  the 
inquiry  as  to  whether  a  citizen  or  a  corporation 
is  now  using  them  for  the  same  or  analogous 
purposes. 

W6»t  River  Bridge  v.  Bi^,  6  How.  631  (47  U. 
S.  bk.  12,  L.  ed.  646);  iV.  T.  H.  A  N.  R.  R.  Co. 
V.  Bo^,  H.  &  E.  R.  R.  Co.  36  Coan.  198;  Eaet- 
em  B.  B.  Go.  v.  BoHon  tfc  M.  R.  R.  Ill  Mass. 
135;  8.  a  15  Am.  Rep.  16;  Grand  Rapids,  N.  A 
L.H.B.R.  Co.  V.  GrandRapidadbl.B.  B.  Co. 
8S  Mich.  266;  A     34  Am.  Sep.  560. 

Pardee,  J.,  delivered  the  opinion  of  the 

court: 

ProceedingB  for  the  condenuiBtioD  of  rij^ts 
In  land  and  water  by  virtue  of  eminent  do- 
main. 

The  plaintifF  is  a  corporation  chartered  in 
1886  by  the  Legislature  of  thin  State,  with  the 
right  to  supply  water  to  the  city  of  Bridgeport, 
borough  of  West  Stratford,  and  town  of  Fair- 
field, with  power  to  take  all  property  and 
rights  in  property  necessary  therefor,  by  power 
of  eminent  domain. 

The  defendant  Is  a  corporation  chartered  in 
1867  by  the  Legislature  of  this  State  for  the 
purpose  of  supplying  water  to  the  city  of  Bridge- 
port and  its  vicinity,  with  like  power.  It  pro- 
cured these  rights,  completed  its  works,  and 
during  many  years  last  past  it  has  supplied  and 
now  suppliea  said       with  water. 

The  puintifE  has  instituted  these  proceedings 
for  the  purpose  of  conderaDiog  to  its  own  use 
certain  land  and  water  rights  now  owned  by 
the  defendant,  and  proposes  to  lay  pipes  in  the 
streets  of  said  city  for  the  distribution  and  sale 
of  water. 

The  defendant  denies  the  right  of  the  plain- 
tiff to  take  any  of  its  land  or  water  rights,  or 
to  use  the  streets  of  said  city  for  such  purpose. 

In  its  answer  the  defendant  says  m  eiffect 
that  on  May  6, 1858,  one  Nathaniel  Green  made 
a  written  proposition  to  the  city  of  Bridgeport 
concerning  the  supply  of  water  to  it,  of  which 
proposition  the  following  sentence  was  a  part, 
viz.:  "  The  city  shall  give  me,  and  such  per- 
sons as  I  may  associate  with  me,  or  any  com- 
pany to  be  hereafter  incorporated,  or  they  may 
assign  to,  the  sole  and  ezclusiTe  right,  subject 
cons. 


to  the  legal  rights  of  any  person  or  perscniB  or 
corporanons  now  existing,  of  laying  down  pipes 
on  the  streets,  highwavs,  and  avenues  of  said 
city,  for  supplymg  the  city  and  inhatntants 
with  water,  so  long  as  a  full  and  pure  supply 
is  furnished." 

The  answer  proceeds  to  say  thtt  "thereupon 
said  city,  by  its  common  council,  accepted  said 
proposition,  and  gave  to  said  Qreen  and  his  as- 
signs the  sole  ana  exclusive  right  and  privilege 
of  laying  down  pipes  for  the  introductioD  and 
distribution  of  water  in  said  dty,  by  the  follow- 
ing resolution: 

"  '  Betolved,  That  the  sole  and  exclusive  right 
and  privilege  of  laying  down  pipes  in  the  pub- 
lic streets,  avenues,  and  highways  of  the  dty 
of  Bridgeport,  for  the  purpose  of  introdudng 
and  distributing  water  in  said  city,  subject, 
however,  to  the  right  of  any  other  person,  per- 
sons, or  corporations  now  existing,  be  and  is 
hereby  granted  to  Nathaniel  Green,  and  such 
other  mdividuals  as  he  may  associate  nith  him 
for  that  purpose,  or  to  any  company  to  which 
he  or  they  may  assign  the  rights  and  privileges 
hereby  conferred,  and  which  may  hereafter  be 
incorporated,  on  application  to  tiie  Legislatare 
of  this  State: 

"  'Provided,  nevertheless,  and  this  resolution 
is  on  condition,  that  said  Nathaniel  Green,  his 
associates,  or  said  incorporated  mmpany,  shall 
supply  said  citv  and  the  inhabitants  tha«of 
with  a  full  and  ample  supply  of  pure  water, 
for  all  public,  medunical,  and  domestic,  and 
all  other  ordinary  uses  and  purposes,  and  in 
all  respects  comply  with  the  proposition  made 
by  him  and  hereto  annexed  and  made  part  of 
this  resolution ; -and  if  the  said  Green,  his  asso- 
ciates, or  said  corporation,  shall  f^  to  supply 
said  dty  and  its  inhabitants  with  a  full  supply 
of  pure  water  for  tiie  purposes  aforesaid,  or 
shall  fail  to  fulfil  and  perform  aXl  the  stipula- 
tions, agreements,  and  specifications  in  said 
proposition,  then  all  the  rights,  privileges,  and 
powers  hereby  conferred,  snail  cease  alia  deter- 
mine.' , 

"Shortly  thereafter,  and  in  theyearl868,  the 
Bridgeport  Water  Company  was  incorporated 
by  the  Leg^ature  of  this  State;  reference  to 
the  charter  of  said  water  oommny,  as  appears 
upon  p.  1566,  vol.  4,  of  the  Private  Laws  of 
this  State  is  hereby  made. 

"Said  Bridgeport  Water  Company  actjuired 
all  the  rights,  powers,  privileges,  and  immu- 
nities which  said  Nathanid  Green  or  his  asso- 
ciates had  possessed  or  acquired,  induding  the 
right  to  the  sole  and  exclusive  use  of  the  pub- 
lic streets,  etc.,  of  the  city  of  Bridgeport,  for 
the  purpose  of  laying  pipes  therein  to  conduct 
water  into  and  about  said  city.  Said  charter 
was  granted  and  accepted  upon  the  faith  of  the 
proposition  of  said  Nathaniel  Green,  and  said 
resolution  of  said  common  coundl,  hereinbe- 
fore referred  to. 

"  In  the  year  1867,  this  defendant  was  incor- 
porated by  an  Act  of  the  Leg^lature  of  this 
State,  reference  to  which  Act,  as  appears  upon 
p.  135,  vol.  6,  of  the  Private  Laws  of  this  State 
is  hereby  made,  and  this  defendant  thereupon 
acquired  and  became  possessed  of  and  entered 
upon  the  enjoyment  and  use  of  all  the  rights, 
property,  powers,  privileges,  and  immunraes, 
which  had  belonged  or  appertained  to  fold 
Bridgeport   Water   Company  or  Nathaniel 
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Green  or  his  associates.  Said  charter  was 
granted  and  accepted  upon  the  faith  of  the 
proposition  of  said  Nathaniel  Green,  and  said 
resolution  of  said  common  council. 

"This  defendant,  relying  upon  the  powers 
and  privileges  granted  to  it  by  its  said  charter, 
has  expended  and  invested  lane  sums  of  money, 
amountiDg  to  more  than  $5001,000  In  permanent 
improvements,  for  the  purpose  of  carrying  out 
the  object  of  its  incorporation,  and  has  ac- 
quired and  now  holds  the  property  mentioned 
in  this  application,  to  be  used  in  connection 
with  its  frther  property  and  rights  for  the  fur- 
therance of  said  purpose  and  object,  and  partic- 
ularly as  a  reservoir  and  water  supply.  And 
therefore,  the  defendant  says  that  uie  Act  of 
the  Qeneral  Assembly,  incorporating  the  plain- 
tiff, impairs  the  obligation  of  the  contract  con- 
tained  in  the  charter  of  the  defendant,  and  is  in 
violation  of  the  Constitution  of  the  United 
States,  and  void. 

"This  defendant  denies  that  the  plaintiff, 
under  its  Act  of  iocorpotation,  has  any  right  or 
power  to  take  for  its  purposes  Uie  estate  of  this 
defendant,  described  in  said  application,  or  to 
appropriate  to  itself  the' water  of  said  Mill  River 
or  Its  tributaries,  now  belonging  to  this  defend- 
ant, or  to  take  or  impair  in  any  way  any-of  the 
franchises  that  belofiig  to  this  defendant  by  its 
charter." 

The  question  presented  is,  CouM  the  Legisla- 
ture of  1886  give  the  plaintiff  the  right  to  lay 
pipes  in  the  streets  of  the  city  of  Bridgeport 
for  the  distribution  and  sale  of  water? 

It  is  the  claim  of  the  defendant  that  if  it 
should  concede  that  the  grant  by  the  common 
council  of  the  exclusive  use  of  the  streets  was 
not  of  itself  effective,  because  of  want  of  power 
to  make  it,  neverthelesa  it  has  such  exclusive 
use,  for  the  reason  that  In  the  cited  extracts 
from  its  charter  the  Legislature  has  both  in  in- 
tention and  expression  recognized  and  con- 
Armed  the  grant  b^  the  city,  and  made  it  as 
effective  as  if  the  city  had  the  power  to  make 
it,  and  as  if  the  Legislature  had  made  it  in  the 
mmt  direct  and  explicit  words. 

We  think  the  claim  of  the  defendant  is  well 
founded. 

The  sixteenth  section  of  the  charter  of  the 
Bridgeport  Water  Company  provides,  that 
"this  Act  shall  be  subject  to  be  altered,  amend- 
ed, or  repealed  at  the  pleasure  of  the  General 
Assembly.  The  seventeenth  section  is  as  fol- 
lows, viz:  "If  said  company  shall  fail  to  com- 
ply with  and  in  all  respects  to  perform  the 
termSj  conditions,  stipulations,  and  provisions 
contained  in  the  proposition  of  said  Nathaniel 
Green,  relative  to  supplying  said  city  with 
water,  on  file  in  the  orace  of  the  city  clerk  of 
said  city,  reference  thereto  being  had.,  then  all 
the  rigfits,  powers,  and  privileges  conferred  by 
this  Act  shall  cease  and  determine."  The  six- 
teenth and  seventeenth  sections  of  the  defend- 
ant's charter  are  respectively  in  the  same 
words: 

The  eighth  section  authorizes  the  defendantto 
lay  pipes  in  any  street  in  said  city  or  vicinity 
"under  the  direction  and  by  the  consent  and 
agreement  of  the  ma^or,  aldermen  and  com- 
mon council  of  the  aty,  and  selectmen  of  the 
town  of  Bridgeport" 

The  seventeenth  section  is  in  effect  this:  There 
is  a  written  propontion  from  Nathaniel  Oieen 
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to  the  common  council  of  the  city  of  Brfdee- 
port,  now  on  file  in  the  office  of  the  city  clerk, 
in  which  he  offers  to  supply  water  if  the  city 
will  ^ve  him  the  exclusive  use  of  the  streets; 
the  aty  has  in  form  granted  such  use  upon  the 
terms  expressed  by  a  vote  of  the  common  coun- 
cU ;  the  Legislature  has  knowledge  of  the  propo- 
sitioD  and  makes  it  a  part  of  this  actioD  by  a  ref- 
erence thereto.  It  has  knowledge  of  the  at- 
tempted grant  by  the  city  of  the  exclusive  use 
of  the  streets.  The  Legislature  recognizes  and 
confirms  that  sraut  by  saying  to  the  corpora- 
tion that,  if  it  does  not  perform  every  promise 
by  which  Nathaniel  Green  obtained  it  from  the 
aty,  its  excludve  right  to  bring  w^er  into  tbe 
city  shall  terminate,  and  if,  and  so  long  as  it 
does  perform  that  rig^t,  shall  continue. 

In  and  b^  the  proposition  of  Nathaniel  GrecB 
the  obligation  to  supply  waterand  the  compen- 
sating right  to  the  use  of  the  streets  are  made  in- 
terdependent and  inseparable.  The  common 
council  did  not  undertake  to  separate  them. 
Its  proviso  makes  express  reforence  to  tiie  we- 
position, — of  course,  to  all  of  its  terms.  Tht 
seventeenth  section  of  the  charter  is  in  mean- 
ing wholly,  in  words  partljr,  a  restatement  of 
the  proviso,  and  is  le^lative  reference  to  and 
recognition  of  the  vote,  and  of  the  proporatioa. 
and  all  of  its  terms.  It  is  not  to  be  imputed  to 
the  Legislature  that  it  intended  to  impose  upon 
it  all  the  burdens  of  tbe  proposition  and  witii- 
hold  every  advantage.  If  the  charter  bad 
granted  in  so  many  words  the  exclusive  use  of 
uie  streets  of  Bridgeport,  there  must  have  fol- 
lowed all  the  limitations  contained  in  bis  pro- 
position, and  in  the  proviso  of  the  city,  word 
for  word;  but  the  same  effect  was  produced  by 
a  shorter  process, — by  s  reference  to  the  docu- 
ments. 

By  the  stxterath  sectim,  the  Lesialatnie 
reserved  to  itself  absolute  power  to  recall  the 
franchise  at  aov  time,  and  for  no  other  reason 
than  that  it  pleased  so  to  do.  No  words  can 
add  to  the  force  of  these;  they  exhaust  the  sub- 
ject. For  what  purpose  and  with  what  mean- 
mg  did  it  add  the  seventeenth  sectiont  The 
plaintiff's  brief  argues  that  "this  section  am- 
ply said  that  the  company  should  perform  some 
public  service  for  the  rights  conferred,  as  is  al- 
ways required  in  every  charter.   But  this  ex- 

ftluiation  docs  not  meet  the  case.  The  Lwis- 
Ature  bad  already  taken  the  highest  security 
from  the  grantee,  namely,  power  over  its  life, 
that  it  should  perform  its  duty.  Moreover,  it 
was  a  matter  ox  no  conoem  to  Uie  State  whether 
the  grantee  sihonld  exercise  the  franchise 
given  to  it  or  not.  The  State  bad  neither  de- 
sire norpower  to  compel  it  to  build  waterworks; 
it  only  granted  the  privilege  of  doing  so  if  the 
granteee  saw  fit  to  exercise  iL  If  the  franchise 
should  be  used,  the  State  would  be  satisfied;  if 
it  should  not  be  used,  it  would  lapse  for  noo- 
user,  and  the  State  would  be  equally  well  sat- 
isfied. Up  to  the  seventeenth  section  the  gnut 
was  of  a  privilcwe  and  nothing  more,  as  is 
usual  in  such  charters;  to  be  accepted  or  re- 
jected at  the  pleasure  of  the  grantee. 

It  is  true,  the  charter  does  not  use  tiiese  words, 
viz. :  '  'This  is  a  grant  of  the  exclusiTe  right  to 
use  the  streets  of  the  city  of  Bridgeport  for  the 
sale  of  water;"  but  the  intention  to  confirm  the 
attempted  grant  by  the  dty  of  such  power  may 
be  fotind  in  other  words  in  another  oonnectioii. 
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If,  for  instuifxi,  the  Legislature  had  been  deal- 
ing with  petitioners  for  Uie  excludve  rigbt  to 
CcHUtruct  a  raflroad  acnws  the  State,  we  migfat 
expect  to  find  sucb  excluslTe  neht,  if  granted, 
Tery  distinctlj  expressed.  The  Le^lature 
would  be  dealing  with  the  subject  in  the  first 
instance,  and  under  a  sense  of  responsibility  for 
the  imposition  of  a  monopoly  upon  an  un wil- 
ling State. 

m  the  case  at  bar  the  matter  conoemed  a 
single  dty.  That  city,  to  the  knowledge  of 
the  Legislature,  bad  expressed  its  desire  to  come 
under  this  monopoly;  bad  invited  it  to  the  pos- 
session of  its  streets;  informhadcomeanderan 
absolute  obligation  tosurrendersucb  possession 
upon  a  consideration  satisfactorjr  to  itself.  Un- 
der such  circumstances  the  Legislature  was  not 
called  to  such  predsion  of  expreadon  as  would 
be  appropriate  if  the  exact  measure  of  the  grant 
had  not  ^wbere  been  expressed  by  all 
ties  affected  by  it,— as  would  be  appropriate  if  it 
was  granting  and  not  merely  confirming.  There 
was  no  reason  why  the  Legislature  should  be 
more  careful  for  me  iuterest  of  the  city  than 
the  city  had  been  for  itself;  no  reason  why  it 
should  withhold  in  behalf  of  the  city  that  which 
it  desired  to  sell.  And  legislative  consent  that 
the  corporation  should  have  that  degree  of  mo- 
nopoly which  the  community  to  be  affected  by 
it  desired  that  it  should  have,  may  be  found  in 
words  other  than  tbose  of  the  most  absolute 
certainty.  Having  retained  the  power  of  life 
over  the  corporation,  the  subsequent  require- 
ment, that  its  franchise  should  revert  to  the 
State  if  it  did  not  keep  every  promiseembodied 
in  the  written  proposition  referred  to,  can  have 
no  reason  for  being,  either  in  legislative  or  ju- 
dicial understanding,  other  thanforthe  purpose 
of  declaring  its  counterpart,  viz. :  if,  and  so  long 
as,  it  does  keep  them,  the  franchise  shall  not 
be  recalled.  Upon  the  pleadings  we  are  to  as- 
sume that  the  promises  have  been  kept;  and  in 
tile  proposition,  the  right  of  the  city  to  have 
pure  water  stands  upon  no  other  or  higher 
ground  than  its  obligation  to  permit  an  exclu- 
sive use  of  its  streets. 

Indeed,  inasmuch  as  Nathaniel  Qreen  had 
power  to  bind  himself  to  furnish  water  for  a 
specified  consideration,  if  the  city  had  possessed 
TOwer  to  bind  itself  in  the  manner  proposed, 
uiere  would  have  been  no  reason  for  the  inter- 
ference of  the  Legislature  in  the  matter;  the 
contract  between  an  individual  and  the  city 
would  of  necessity  have  been  left  to  the  parties, 
or  to  judicial  arbitrament  if  they  had  di^greed. 

In  the  want  of  power  upon  the  part  of  the 
city  to  give  to  Nathaniel  Grees  a  binding  obli- 
gation to  do  what  it  desired  to  do,  is  found  the 
only  reason  for  the  existence  of  the  seventeenth 
section,— to  give  the  needed  l^^lative  sanction 
to  the  city's  desire  to  grant,  and  to  its  act  of 
granting,  the  exclusive  use  of  the  streets  in  re> 
turn  for  the  supply  of  water.  The  Legislature 
having  in  effect  authorized  the  city  to  make  a 
contract  which  it  desired  to  make,  will  not,  can- 
not, now  relieve  it.  Altbourii  the  State  is  no 
party  to  and  has  no  interest  whatever  f  n  the  sub- 
ject-matter of  a  contract,  if  it  volunteers  to  in- 
vest a  creature  of  its  own,  otherwise  powerless, 
with  power  to  make  it, — the  Legislature  is  there- 
after concluded  in  reference  to  it.  It  is  as  a  law- 
ful contract  between  two  natural  persons  of  full 
legal  capacity,  sacred  from  any  interference 
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other  than  judicial  construction.  And  to  this 
extent  the  seventeenth  is  a  limitation  upon  the 
sixteenth  section.   The  plaintiff's  charter  is 

legislative  permission  to  destroy  a  lawful  con- 
tract between  the  city  of  Bridgeport  and  the 
defendant;  sucb  permission  is  of  no  force. 

The  plaintiff  has  pressed  upon  us  the  consid- 
eration that  a  decision  of  this  case  in  behalf  of 
the  defendant  ia  the  protection  of  a  monopoly; 
and  that  a  monopoly  Is  odious.  But  this  argu- 
ment forgets  the  fact  that  it  is  the  judicial  duty 
to  preserve  contracts  inviolate,  rather  than  de- 
stroy monopolies.  Communities  may  endure 
monopolies,  but  they  cannot  endure  the  viola- 
tion of  contracts;  and  It  is  to  be  borne  in  mind 
that  the  proposition  of  Nathaniel  Green  re- 
quired him  to  supply  the  future  city  of  Brid^ 
port  with  an  amnlie  supply  of  water  as  cheapo 
as  the  same  should  be  supplied  by  any  private 
corporation  in  any  city;  and  as  there  may  be  in 
some  dty  competition  between  private  corpo- 
rations in  this  business,  the  monopoly  has  this 
extent,  viz. :  the  dty  of  Bridgeport,  without 
competition,  is  to  have  water  as  cheaply  as  any 
other  dty  is  able  to  get  it  under  competition. 
Moreover,  as  we  have  seen,  before  the  business 
had  been  subjected  to  the  test  of  trial,  and 
when  its  possibilities  were  unrevealed,  tbe  city 
desired  to  have  Nathaniel  Qreen  take  tbe  burden 
of  doubt,  and  promised  to  assume  the  burden 
of  monopoly;  and  at  the  end  of  five  years  of 
actual  trial  there  remaihed  to  it  space  for  re- 
pentance for  having  granted  the  exdusive  use 
of  its  streets,  and  an  opportunity  to  rid  itself  of 
tbe  burden.  It  omitted  to  avail  Itsdf  of  tibe 
right,  presumably  because  the  monopoly  was 
more  burdensome  to  the  possessor  than  to  the 
public.  This  omission  may  well  be  a  source 
of  regret,  but  it  is  not  a  legal  reasim  for  annul- 
ling a  contract. 

Thare  i$  error  in  the  judgment  complained  of. 
In  this  opinion  tbe  other  Judges  concur,  ex- 
cept Cmipenter,  J.,  who  disa^its. 


Andrew  MORRIS 

V. 

Alonzo  J.  BEARDSLEY  et  al. 

1.  The  owner  of  a  tract  of  the  shore  eaji 
divide,  convey,  and  establish  dividing 
linea  as  be  may  find  purchasers  ;  but  it ' 
the  owner  of  upland  divides  it  into  two 
pieces,  each  having  a  sea  front,  and  con- 
veys to  different  grantees,  and  also  con- 
veys to  each  the  apurtenant  tract  of  the 
shore,  and  says  no  more  about  the  di- 
viding line,  the  i>artie8  have  joined  in 
leaving  its  precise  location  to  be  de- 
termined by  tbe  rules  of  law. 

3.  Where  the  upland  was  divided  and  tbe 
portions  set  off  to  different  distributees, 
and  also  to  each  the  right  in  the  shore 
appurtenant  to  each,  —  the  eonunon- 
law  mla  would  be,  the  line  separating 
tbe  shore  rights,  starting  from  the  point 
where  the  line  separating  the  pieces  of 
upland  intersects  the  convex  high- water 
line,  would  leave  that  line  by  a  right 
angle  and  proceed  directly  to  an  inl 
section  with  the  low-water  line. 
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(Palrfleld  Filed  January  26,  188T.) 

CASE  reserved. 
Action  of  trespass  to  land.   Heard  in  the 
Court  of  Common  Pleas  of  EVdifleld  County, 
before  Hall.      on  agreed  fttcts,  and  reserved 
for  the  advice  of  this  court. 


The  map  given  above  is  substantially  a 
copy  of  the  exhibit  agreed  upon  by  the  parties, 
and  shows  a  portion  of  the  Bridgeport  harbor 
and  shore  line.  The  lines  marked  "  harbor 
line  "  are  portions  of  the  lines  proposed  there- 
for by  the  city  authorities.  The  high-water 
mark  or  shore  line  is  represented  bv  the  south- 
em  boundary  of  upland,  called  in  the  opinion  a 
segment  of  a  curve,  and  runs  from  the  point 
"A,"  in  an  irregular  and  broken  line,  to  the 
po^nt  cdled  "Yellow  Blill  Bridge."  That  part 
of  the  shore  line  which  forms  the  northern 
boundary  to  the  water  lots  of  plaintiff  and  de- 
fendants is  marked  "  sea  wall."  The  plot  of 
land  marked  "  Morris  "  is  owned  by  plaintiff, 
who  also  owns  the  water  lot  lying  sotitberly 
thereof.  The  water  lot  lying  southerly  of  the 
lot  marked  "Whittemore"  is  owned  by  defend- 
ants. The  question  in  dispute  is  the  boundary 
line  between  these  two  water  lots. 

The  material  parts  of  the  grants  under  which 
the  premises  are  held  appear  from  the  opinion. 

The  dotted  line  extending  out  from  the  dot- 
ted division  line  between  the  lots  marked 
"Morris"  and  *' Whittemore"  represents  the 
piles  driven  by  defendant8.for  which  this  action 
of  trespass  is  brought. 

The  plaintiff  contends  that  the  easterly 
boundary  line  of  his  water  lot  is  either  on  the 
line  of  the  nplaad  division  line  extending 
across  the  flats  to  the  channel  or  harbor  line; 
or  on  a  line  parallel  with  the  east  line  of  East 
Main  Street,  extending  from  the  easterly  point 
of  his  upland,  southerly  to  the  harbor  line;  or 
on  a  line  extended  from  the  easterly  point  of 
his  upland,  southerly  to  the  harbor  line,  which 
line  so  extended  is  easterly  of  the  said  present 
line  of  piles. 

Mmra.  Curtis  Thompaon  and  Albert  M. 
Tallmadge,  for  plaintln: 
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As  neither  water  lot  was  occupied  by  the 
erection  of  wharves  or  otherwise  nntil  the  de- 
fendants drove  said  pies  in  1885,  so  neither 
party  can  show  any  nghts  gained  Ity  ez(^unTe 
possession,  and  th^efore  the  parties  must  rest 
on  the  title. 

Brimmsr  T.  I^^mrieton  of  Lotui  WkaT<  5 

Pick.  140. 

As  the  defendants'  water  lot  was  aepanted 
from  the  upland,  and  these  water  lots  were  not 

divided  by  fences,  it  was  necessary  to  have  a 
definite  honndarylioe  fixed  from  a  given  pc^t 
by  the  distribution;  and  so  it  was  fixed  tfa^ 
Isaac  Curtis  had  "the  westerly  half  of  the 
water  lot  lying  south  of  the  "  piece  of  upland 

S'veo  to  him,  and  Lewis  Curtis  had  "  the  e*at 
ilf  of  the  water  lot  lying  southerly  of  the " 
Whittemore  place. 
Beeket  t.  Clark.  40  Conn.  488. 
Certainly  the  dtstributors  had  the  right  and 
power,  and  it  was  their  duty  and  intenticm,  to 
set  out  to  Isaac  and  Lewis  Curtis  definite 
water  lots,  and  if  the  division  line  that  we  con- 
tend for,  or  any  other  division  line,  best  an- 
swera  the  calls  in  the  distribution  and  deeds, 
then  tliat  division  line  ought,  according  to 
well-settled  principles,  to  stand  and  be  giv&i 
full  effect ;  and  not  until  we  have  exhausted 
the  terms  of  the  descriptions  in  these  instra- 
ments,  and  failed  to  obtiun  a  satisfactory  divi- 
sion line,  is  this  court  justifled  in  resorting  to 
general  rules. 

Central  Wharf  v.  India  Wharf.  133  Mass. 
566, 

But  if  the  conrt  shall  not  agree  with  ns  as  to 
the  above  division  line,  and  we  must  resort  to 
the  general  rules  for  the  divirion  of  the  shofc 
or  flats  among  the  owners  of  uptend,  still  we 
contend  that  no  such  general  rule  has  yet  been 
adopted  as  will  justify  the  defendants  in  claim- 
ing the  true  divuton  uneto  be  on  the  fine  (rf  tbe 
"pUes." 

Simons  v.  French,  35  Conn.  854;  yew  Ham 
Steamboat  Co.  v.  Sargent,  50  Conn,  305  ;  Arm- 
strong  v.  y^lieeler,  53  Conn.  438 :  Stone  r.  Bos- 
ton S.  &  1.  Co.  14  Allen,  380  ;  Gould,  Watos. 
163,  168,  and  cases  cited. 

If  the  side  lines  of  East  Main  and  Pembroke 
streets  are  to  be  extended  to  the  harbor  to  as- 
certain this  division  line,  it  is  important  that  we 
should  know  exactly  how  those  Unes  stood  in 
1837  ;  for  it  would  be  strange  if  the  divisi<» 
line  between  these  water  lots  must  change  with 
every  change  of  the  side  lines  of  said  streets. 

Call  V.  Carroll,  40  Me.  84. 

Me*»r».  D.  F.  HolUater  and  R.  E.  I>« 
Foreatt  for  defendants: 

The  Supreme  Judicial  Court  of  Maine  in 
I8S2,  In  the  case  of  Bmeraojt  v.  Taplor  9  Me.  49. 
came  as  near,  perhaps,  as  is  humanly  possible 
to  a  universal  rule,  viz.,  "to  draw  a  iMse  Hue 
from  one  comer  of  each  lot  to  the  other  at  the 
margin  of  the  upland,  and  run  a  line  from  each 
of  these  comers  at  right  angles  with  such  base 
line  to  low-water  mark;"  but  the  court  says: 
"  Wedonot  undertake  to  affirm  that  there  may 
not  be  some  peculiarity  in  the  form  of  the  up- 
land to  which  flats  are  appurtenant,  and  some 
peciiliaritT  of  manner  In  which  the  upland  may 
be  dividca  among  contiguous  owners,  the  effect 
of  which  we  have  not  anticipated  and  wltidi 
would  vary  the  principle." 

In  HasKudiiisetts  the  court  a^:  "  No  gm- 
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■era!  prtndple  is  better  established  than  that  by 
wbicb  each  parcel  of  flats  is  to  extend  directlv 
toward  low-water  mark  and  be  of  ^ual  width 
tbroQ^out/'  unless  "aftected  by  the  peculiar 
•hape  of  the  ibore  or  the  temu  of  putlcular 
grants." 

Stone  T.  BotUm  S.dbI.Co.  14  Allen,  280. 

Id  New  Yoi^  the  true  mode  of  divldiiig  land 
under  water,  granted  by  the  State  to  seTeral 
persons  in  ccnnmon,  in  a  case  where  the  shore 
line  has  indentations,  is  to  draw  a  line  between 
the  two  extreme  points  of  the  grant  in  the  gen- 
eral direction  of  the  water  line,  (.  e. ,  the  outer 
line,  so  as  to  equalize  the  quantitr  of  granted 
land  on  both  sides  of  that  line, — and  then  adopt- 
ing this  aa  the  base  line,  to  give  each  riparian 
owner  his  piDportion  of  the  outer  or  water  line 
ncccmUng  to  the  length  of  his  shore  line.  Thus 
as  the  whole  shore  line  is  to  the  whole  water 
line,  BO  is  each  one's  share  of  the  shore  Une  to 
each  one's  share  of  the  water  line. 

(TDonnea  v.  Kelse^.  10  N.  Y.  414. 

It  is,  however,  evident  that  this  rule  would 
not  well  apply  to  every  case. 

Id  ITew  Jersey  It  is  said  to  be  the  rule  to  ex- 
lend  the  line  at  right  angles  from  the  high- 
water  line. 

IMa  imre,  L.  <6  W.  B.  B.  Oo.  v.  Biannim,  87  N. . 
J.  L.  277. 

Angell  on  Tide  Waters,  258,  speaking  of 
lands  formed  by  alluvium,  gives  the  rule  of 
jivisdoQ  in  such  cases  as  follows:  "  Measure 
Ebe  whole  extent  of  the  line  on  the  river  and 
iscertain  how  many  feet  each  proprietor  owns 
on  this  line;  divide  the  newly  formed  line  Into 
equal  parts  and  appropriate  to  each  proprietor 
as  many  of  these  parts  as  he  owned  feet  on  the 
:>ld  line,  and  then  draw  lines  from  the  points 
it  which  the  proprietors  respectively  bounded 
apon  the  old,  to  the  point  thus  determined  as 
^  joints  of  division  on  the  newly-formed 

Id  out  own  State,  in  the  recent  case  of  New 
Haven  Steamboat  Co.  v.  Sargent,  50  Oonn. 
he  rule  adopted  jiermitted  the  respective  own- 
ers to  extend  their  upland  in  the  most  direct 
course  to  the  line  of  low  water. 

The  general  current  of  authority  requires 
hat  the  division  lines  between  the  owners  of 
he  whole  tract  of  flat  should  extend  at  ri|dit 
mgles,  or  as  nearly  so  as  possible,  to  the  Une 
>f  the  shore,  and  as  directly  as  possible  to  the 
diannel. 

Stofu  T.  Rftttm  S.  &  I.  Go.  14  Allen,  288;  For- 
'er  V.  SuUimn,  7  Gray,  443;  Emeraon  v.  TayVor, 
)  Me.  42;  Wanton  v.  Wmaon,  14  Allen,  79; 
Knight  v.  Wtider,  2  Cusb.  209;  Atty-Qen.  v. 
BottonWharf  Co.  12  Gray,  558;  Delaware,  L.  & 
W.  B,  B.  Co.  V.  Hannon,  87  N.  J.  L.  276;  Clark 
t.  Gampau.  19  Mich.  826. 

Xo  one  of  the  lines  proposed  by  the  plaintiff 
8  shown  to  be  in  conformity  with  these  rules, 
rhe  two  first  are  plainly  departures  from  per- 
pendiculars to  the  shore  line,  and  they  are  all 
ess  direct  to  the  harbor  or  channel  line  than 
he  line  proposed  by  the  defenduit.  The  plain- 
iff  appears  to  have  no  definite  theory  unless  it 
K  that  the  dividing  lines  between  the  several 
MTcelfl  of  flats  shair  run  parallel  to  the  dividing 
ines  of  the  upland;  but  this  theory,  so  far  as 
wt  can  discover,  has  never  been  adopted  by  any 
Murt,  uid  has  been  expressly  and  most  em- 
phatically  rejected  by  repeated  adjudications, 
coas.  H.  &  B.,  T.  m. 


See  all  the  authorities  cited  above;  also  Butt 
V.  Botton  Mill  OompotiUm,  6  Pick.  167.  We 
refer  particularly  to  Stone  v.  Botton  8.  A  I.  Co. 
14  Allen,  230-286. 

Pardee.  J.,  delivered  the  opinion  of  the 
court; 

Land  of  the  plaintiff  adjoins  that  of  the  de- 
fendant. The  former  complains  that  the  latter 
has  trespassed  by  driving  piles  upon  his  land. 
The  two  pieces  of  land  are  a  part  of  the  shore 
of  Bridgeport  Harbor;  in  1887  both  formed  a 
part  of  the  intestate  estate  of  Ira  Curtis,  de- 
ceased, which  included  upland.  In  the  distribu- 
tion the  part  of  the  shore  nowowned  by  the  plain- 
tiff was  described  in  these  words,  viz.:  "Also 
the  westerly  half  of  the  water  lot  lying  south 
of  the  above-described  piece/'— the  "above- 
described  piece"  being  a  portion  of  the  upland. 
The  deed  of  the  distributee  to  a  predecessor  of 
the  plaintiff  in  title,  describes  the  upland  and 
shore  together  as  follows,  viz.;  "THe  home- 
stead of  £.  Wilcox,  in  quantity  186  rods,  north 
in  part  on  land  of  Ruth  Ann  durtis  and  in  part 
on  land  of  Lewis  Curtis;  east  in  part  on  high- 
way, 6  rods  and  12i  links,  in  part  on  land  of 
Robert  Whittemore,  in  part  on  land  of  Lewis 
Curtis;  south  in  part  on  land  of  Samuel  Whitte- 
more, and  In  part  on  the  channel  of  Bridgeport 
Harbor;  west  in  partonbigbway  and  inpart  on 
Benjamin  Pilgrim,  Includmg  water  lot  od  south 
end  of  said  piece."  The  deed  to  the  plaintiff 
describes  bis  shore  lot  in  the  following  language, 
viz. :  "  A  certain  piece  of  land  situated  in  East 
Bridgeport,  in  said  town  of  Bridgeport, 
bounded  on  the  channel  of  Bridgeport  Harbor, 
north  on  land  this  day  deeded  to  said  Andrew 
Morris;  the  eastern  and  western  boundaries 
running  parallel  with  the  boundaries  of  the 
upland,  the  same  being  a  water  lot  in  front  of 
kmd  this  day  deeded  to  said  Andrew  Morris." 
In  the  distribution  the  lot  now  owned  by  the 
defendants  was  described  as  follows,  viz.: 
"Also  the  east  half  of  the  water  lot  belonging 
to  said  estate  lying  soutberlv  of  the  house  of 
Samuel  Whittemore."  The  distributee ^|anted 
and  described  it  as  "south  of  Samuel  Whitte- 
more, and  set  off  to  me  from  the  estate  of  my 
father  as  the  easterly  water  lot;  north  and  east 
on  highway;  west  on  water  lot  of  Thomas  C. 
Wonnn,  and  south  on  channel  of  harbor  or 
river,"  The  deed  from  Ali  Andrews  to  the  de- 
fendants describes  their  lot  as  follows,  viz.:  "A 
certain  water  lot,  so  called,  lying  in  East 
Bridgeport,  south  of  the  homestead  formerly 
occupied  by  Samuel  Whittemore;  •  •  *  east 
on  Pembroke  Street,  south  on  the  cbannel  of 
harbor  or  river.'and  west  on  the  property  of 
Andrew  Morris;  meaning  hereby  to  convey  tUX 
my  right,  title,  and  interest  in  all  that  piece  or 

K reef  of  land  and  mud  flats  deeded  to  me  by 
wis  Curtis,  *  *  *  the  said  Lewis  Curtis  hav* 
ing  obtained  title  to  the  same  by  distribution 
from  the  estate  of  his  father,"  etc.  The  loca- 
tion of  the  dividing  line  has  not  been  affected 
by  adverse  occupant;  and  as  the  distribution 
is  the  origin  of  both  titles,  to  it  we  first  look  for 
light  on  the  question  before  us.  We  there  find 
one  lot  described  as  the  "westerly  half  of  the 
water  lot  lying  south  of  the  above-described 

fiiece;"  the  other  aa  the  "east  half  of  the  water 
ot  belonging  to  said  estate,  lying  southerly  of 
the  house  of  Samuel  Wtaittemoni;"  that  is.  one 
63  88S 
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U  on  the  east,  the  other  is  on  the  west  side  of 
the  dividing  line.  But  no  monument  or  mark 
it  named  at  either  terminus;  no  course  is  speci- 
fied; no  measurement  is  given  by  which  the 
surveyor  can  locate  it. 

Of  course  the  owner  of  a  tract  of  the  shore 
can  divide,  convey,  and  establish  dividing 
lines  as  he  may  find  purchasers;  but  if  the 
ownerof  upland  divides  it  into  two  pieces,  each 
having  a  jsea  front,  and  conveys  to  diifereat 
grantees,  and  also  conveys  to  each  the  appur- 
tenant tract  of  the  shore,  and  says  no  more 
about  the  dividioe  line,  the  parties  have  joined 
in  leaving  its  predse  location  to  be  determined 
by  the  rules  ot  law.  Of  course  there  was 
ownership  of  upland  and  the  adjacent  shore 
before  any  highway  existed.  The  rule  of  law 
which  established  separating  linra  between  the 
proprietors  of  the  shore  was  m  operation  then  as 
now.  It  is  not  in  the  case  that  any  one  of  these 
proprietors  has  ever  made  a  conveyance  which 
mterfered  with  the  continual  operation  of  such 
rule;  and  by  it  the  present  proprietors  must  be 
governed,  as  have  been  all  their  predecessors. 
By  the  distribution  the  distributees  acquired  no 
right  to  interfere  w  ith  the  operation  of  it ;  there- 
fore they  could  convey  no  such  right  to  any 
person.  The  laying  out  of  highwavs  did  not 
affect  it.  If  a  way  was  laid  across  the  portion 
of  the  ahote  belonging  to  any  individual,  he 
still  had  access  to  the  sea  across  it;  if  barred,  he 
had  pecuniary  compensation  for  the  loss;  land 
taken  was  paid  for;  there  remfdned  to  him  bis 

Erevious  right  on  either  side  thereof;  and  the 
ne  of  separation  between  him  and  an  adjoining 
proprietor  remained  unchanged  and  subject  to 
the  rule.  If,sincethedistribution,anyone  hold- 
ing title  there  under  him  conveyed  shore  rights 
and  bounded  them  upon  a  highway,  whatever 
may  be  the  effect  of  the  limitation  as  between 
him  and  his  grantee,  it  did  not  move  the  sep- 
arating lime  between  him  and  adj<^ing  pro- 
866 


Or.      Ebb.  of  Cohhbcucdt.  Fd., 

prietors  upon  the  other  aide  having  title  origi- 
nating in  the  same  distribution.  As  has  been 
said.  In  1837  there  belonged  to  the  estate  of  Ira 
Curtis,  deceased,  a  piece  of  land  upon  Bridge- 
port Harbor  wiUi  the  wDnitensnt  ahcac  Up- 
on the  map  this  piece  of  land  is  shown  to  be  a 
small  portion  of  a  projection  of  land  into  the 
sea;  tne  high- water  line  being  a  segment  of  i 
curve,— spiking,  of  co\irse,oithe  general  treod 
of  it,  taking  a  considerable  distance  into  ac- 
count, and  omitting  to  notice  small  indeniatioos 
and  projections.  For  the  purposes  of  this  cue 
we  may  rf^rd  this  curved  line  as  crasang 
Stratford  Avenae  near  the  Yellow  Mill  Mdge, 
and  again  at  a  point  some  distance  west  of  the 
intersection  of  East  Main  Street  with  the  eane 
avenue.*  Assuming  that  the  piece  of  u|daiKl 
was  divided  and  the  portions  set  to  differeitf 
distributees,  and  also  to  each  the  right  in  tbe 
shore  appurtenant  to  each,  without  more.  a& 
the  result  of  the  rule  of  common  law  appUcabfe 
to  this  particular  case,  the  line  separating  tbe 
shore  rights,  starting  from  the  point  where  tbe 
line  separating  the  pieces  of  upland  intersects 
the  convex  high-water  line,  would  leave  tlut 
line  by  a  right  angle  (an  expression  wfaidi  it 
sufficiently  accurate  to  convey  our  meamn^ 
and  proceed  directly  to  an  interaection  with  tlw 
low-water  lin^.  Of  course  on  convex  lines  ef 
high  and  low  water  the  latter  would  be  tbe 
longer.  Each  upland  proprietor  has  hisfoB 
measure  of  right  upon  each ;  wh^er  he  readM 
the  channel  by  a  longer  or  shorter  line  is  tbe 
accident  of  his  location,  and  he  must  accept  tbe 
result. 

The  ease  doea  not  fumi^  ru^dent  data  ftr 
tpedfie  cubdee  to  the  Superior  Court.  We  adrim 
that  court  to  obtain  fhae  data,  and  attabUA  tkt 
amarating  line  bettoeen  the  pariieM  aeeording  I* 
tne  above  rule. 

In  this  opinion  the  odier  Judges  concurred. 

'Harked  "A"  on  tbe  LBd.1 
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SOPBBUE  COCBT. 


TOWN  OP  SHELDON 
STATE  of  Vermont. 

1.  A  town  is  mot  entitled  to  assistanee 

from  the  State  to  build  or  rebuild  ita 
bridges,  under  the  Act  of  1884,  No.  11, 
when  the  commissioners  fall  to  find 
and  report  that  the  town,  independent 
of  its  indebtedness  voluntarilj  incurred 
Id  the  aid  of  anUlroad,  would  be  **ex- 
fl)eMiTel7biird4iied**.by  beine  required 
to  build  them.  Such  Indebtednees  is 
not  eok  element  to  be  taken  into  account. 
3.  The  leylalatare  never  intended*  in 
Act  No.  11,  Laws  of  18S4.  that  a  town 
should  have  a  bridge  within  its  borders 
rebuilt  by  the  State,  where  the  bur^ 
den  only  becomes  excessive  by  reason  of 
its  indebtedness  voluntarily  incurred  by 
investment  in  a  railroad.  Such  indebt- 
edneu  should  not  be  eonaldered  upon 
the  question  of  excessive  burdens. 

(FntBkllii  ^Fltod  February  16, 1887.) 

PETITION  under  No.  11  of  the  Acta  of  1884, 
brougbt  at  the  April  Term,  1885.   Heard  on 
the  report  of  commissioDers,  September  Term, 
1885,  Franklin  County,  Royce,  CA.  J.,  presid- 
ing.  Petition,  on  the  facts  found  and  as  mat- 
ter of  law,  disinisaed.  A^rmed. 
Mettn.  Cross  &  Start,  for  plaintiff. 
Mr.  Geo.  W.  Bnrlaon.  for  the  State. 
The  question  presented  is  stated  in  the  opin- 


Veasey«  J.,  delivered  the  opinion  of  the 
court: 

If  Hie  report  of  the  commissioners  in  this  re- 
cord fails  to  show  that  the  town  of  Sheldon 
would  be  "  excessively  burdened"  by  being  re- 
quired to  rebuild  the  bridge  in  qwation.  then 
the  judgment  of  tbe  comity  court  dismlsring 
the  petition  was  correct. 

The  report  of  the  commissioners  is  that  this 
town  wonld  be  excessively  burdened  on  the 
basis  and  in  view  of  tbe  expense  of  rebuilding 
and  maintaining  said  bridge,  tbe  other  liabili' 
ties  of  the  town  in  mdntdnlog  its  hiriiways 
and  bridges,  including  tbe  one  ordered  to  be 
rebuilt,  and  the  general  indebtedness  of  the 
town  compared  with  its  pecuniary  ability. 
The  report  also  sbows  tbat  tlie  indebtedness  of 
the  town  of  Sheldon  Is  |40,090,  consisthig 
wholl}[  of  bonds  issued  voluntarily  by  tbe  town 
to  aid  in  constructing  the  Lamoille  Valley  Rail- 
road, and  of  the  United  States  public  money 
for  which  tbe  town  is  responsible.  The  ques- 
tion, therefore,  is  the  same  as  it  was  in  the  case 
of  Weybridge  v.  Additon,  57  Vt.  569,  and  Is 
this:  When  is  a  town  "  excessively  burdened" 
within  the  meaning  of  Act  No.  11  of  tbe  Pub- 
lic Laws  of  1884,  and  what  shall  be  considered 
in  determining  it?  The  question  in  tbe  case 
tupra  was  in  reference  to  another  statute  pro- 
viding for  an  apportitmment  of  expense  be- 
twew  several  towns,  hut  we  think  Uie  views 
time  expntsed  ap^  to  Uils  statute.  In  that 

TT. 


case  Walker,  speaking  for  the  court,  an- 
swered the  question  thus:  "Tbe  term  'exces- 
sively burdened '  is  a  relative  one,  covering  a 
ctmsideration  of  the  complaimmt  town's  bur- 
dens in  connection  with  uie  burdens  of  other 
towns  benefited  by  such  highway.  A  town  is 
not  excessively  burdened  by  bein§  required  to 
build  and  maintain  a  highway  within  its  lim- 
its, within  the  spirit  and  intent  of  tbe  statute, 
unless  its  municipal  burdens  and  taxation  for 
necessary  purposes  would  be  increased  thereby 
beyond  its  due  measure  and  proportion,  in  com- 
parison with  tbe  municipal  burdens  and  taxa- 
tion for  necessary  purposes  of  such  other  towns 
SB  are  deemed  to  be  especially  benefited  by  such 
highway," 

The  commissioners  have  failed  to  find  that 
Sheldon  would  be  excessively  burdened,  except 
in  view  of  the  general  indebtedness  of  the  town. 
The  Indebtedness  of  Sheldon  was  incurred,  not 
for  necessary  purposes,  nor  in  discharge  of  its 
common  duty  to  maintain  its  own  totids  and 
bridges  or  to  pay  other  necessary  and  common 
town  burdens  and  expenses.  It  would  seem  to 
be  very  clear,  without  a  more  pointed  provision 
than  is  found  in  Act  No.  11,  tbat  tbe  Legisla- 
ture never  intended  tbat  a  town  should  have  a 
bridge  within  its  borders  rebuilt  by  the  State, 
where  the  burden  only  becomes  excesdve  by 
reason  of  its  indebtedness  voluntarily  Incurred 
by  investment  in  a  r^troad.  It  is,  indeed,  some- 
what difficult  to  see  why  any  indebtedness,  ex- 
cept when  incurred  to  meet  an  unusual  and  ex- 
traordinary emergency,  should  be  taken  into 
account  on  this  point,  because  the  burdens  im- 
posed by  statute  upon  towns  for  the  ordinary 
and  necessary  purposes  are  common,  ana 
toaay,  probably  most,  towns  pay  as  they  go. 
Why  should  others  that  do  not,  but  borrow 
money  and  run  in  debt,  have  that  indebtedness 
considered,  on  the  question  of  excessive  bur- 
den? Presumably,  when  a  town  runs  in  debt 
for  something,  it  has  that  thing.  Even  if  it  did 
not  get  gooaconsideration,  or  incurred  a  debt 
for  something  that  was  worthless,  it  would 
seem  to  be  baraly  warrantable  on  that  account 
to  force  the  other  towns  constituting  the  State 
to  aid  the  indebted  town  in  the  discharge  of  its 
common  duty.  Without  following  this  line  of 
suggestion  fisher,  we  bold  that  where  commis- 
sioners sent  out  upon  petition  imder  the  Act  in 
question,  fail  to  find  and  report  that  the  peti- 
Uiming  town  would  be  excessively  burdened  by 
beinc  required  to  build  or  rebuild  a  highway 
or  bridge,  independent  of  its  indebtedness  voi- 
untarily  incurred  in  aid  of  a  railroad,— the  re- 
port funiishes  no  legal  basis  for  a  judgment  in 
favor  of  the  town,  and  that  the  petition  should 
be  dismissed.  This  view  renders  it  unneces- 
sary to  pass  on  tiie  other  objections  argued. 

Judgment  affirrMd. 


TOWN  OP  HIGHGATE 
STATE  of  Vermont. 

1.  Two  statutes  (Nos.  11  and  18,  Acta  1884) 
relate  to  the  same  thing,  the  same 
elMO  of  persons,  and  have  the  same 
objeet  in  view,  namely,  relief  to  towns 
excessivelj^LlniTdeaed  In  baUding  or 
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rebuilding  their  bridrres.  The  remedy 
afforded  by  one  is  against  the  Stete, 
and  by  the  other,  against  an  adjoining 
town.  SekL  that  they  were  m  pari 
materia  and  should  be  eoastrned  mm 
one  statute. 

2.  Construing  both  Acts  as  one  in  a  pro- 
eeedlns  Mainat  the  State,  commis- 
sioners snouTd  be  sworn  and  there  should 
be  an  apportionment  of  expensea  the 
same  as  in  a  proceeding  against  a  town. 

8.  Aet  No.  11,  Acts  1884,  panting  aid 
from  the  State  to  a  town  excessively 
burdened  in  boildlny  its  highways  and 
bridffw.  appropriated  no  specific  sum 
therefor,  but  direoted  the  auditor  to 
draw  orders  on  the  State  treasurer  for 
the  amount  required  by  judgments  ren- 
dered by  the  courts  against  the  State  in 
proceedings  under  the  Act;  and  at  the 
same  session  a  general  appropriation 
Act  was  passed  for  the  purpose  of  pay- 
ing such  demands  against  the  State  as 
may  be  allowed  by  the  auditor  of  ac- 
counts." ffeld,  that  the  statute  does  not 
violate  that  section  of  the  Constitution 
which  provides  that  *'no  money  shall  be 
drawn  out  of  the  treasury,  unless  first 
appropriated  by  Act  of  the  Legislature." 

4.  A  general  atatate,  applying  to  all 
highways  under  like  conditions,  grmnt- 
inir  aid  from  the  State  to  the  towns  ex- 
cessively burdened  in  boikUngor  rebuild- 
ing highways,  does  not  violate  the 
principle  of  equal  taxation. 

(Franklia  Filed  February  0, 1S87.) 

PETITION  under  No.  11  of  the  Acts  of  1884. 
Heard  on  report  of  commissioners,  Septem- 
ber Term,  1885.  Franklin  County,  Walker,  J.. 
presiding.  Petldon  dismissed.  Reverted  and 
remanded. 

The  commissioners  found  that,  "  not  taking 
Into  account  the  bonded  indebtedness  of  said 
town,  we  find  that  It  would  be  ezcesslTely  bur- 
densome to  the  taxpayers  of  said  town  to  re- 
build said  bri^e,"  etc  See  SMdon  v.  State, 
ante,  p.  819. 

Meatrs.  C.  G.  Austin,  J.  A.  Fitch,  and 
Gross  As  Start,  forpetitiooer. 

Mr.  George  W.  Burleson,  for  the  State. 

Veasey,  J. ,  delivered  the  opinion  of  the 
court: 

It  is  doubtful  if  any  statute  was  ever  enacted 
in  this  State  that  woiud  admit  of  so  unlimited 
an  expenditure  of  public  money,  which  was  so 
uncertain  and  doubtful  in  its  provisions  and 
meaning,  as  No.  11  of  the  Acts  of  1884,  relat- 
ing to  highways  and  bridges.  Standing  alone, 
H  would  require  a  lai^  amount  of  interpreta- 
tion in  order  to  get  It  into  shape  suitable  to  base 
a  judgment  upon  it.  It  would  be  easy  to  show 
that  it  ought  to  be  held  void  for  uncertainty, 
but  for  the  rule  that  the  interpretation  which 
renders  a  statute  null  and  void  cannot  be  ad- 
mitted. Yattel's  Rules,  Na  16. 

But  fortunately,  at  the  same  session  and  ap- 
proved on  the  same  day,  another  statute, — No. 
16,— was  passed,  relating  to  the  same  subject. 
It  is  a  welt-settled  rule  tbat  all  statutes  in  pari 
materia,  ate  to  be  read  and  construed  togwier 
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as  if  they  formed  parts  of  the  same  statute  and 
were  enacted  at  the  same  time.  Potter's  Dwar. 
Stat.  p.  145,  and  cases  there  cited;  Sedg.  Stat. 
&  Const.  L.  p.  847,  and  cases  Uiere  ctte£ 

"All  acts  in  pari  materia,"  M  Lord  Mans- 
field in  Earl  of  Aileabury  v.  Pattimm,  Doug. 
(E.  B.)  29,  80,  "  are  to  be  taken  together  as  if 
they  were  one  law."  There  is  no  room  for 
question  about  the  rule,  when  statutes  are  *a 
pari  materia.  When  are  they  sucht  The  teno 
imports  not  only  similarity,  likeness,  but  iden- 
tity. 

In  United  Society  v.  Boffie  Bank,  1  Cfmn.  457, 
the  court  says:  "  Statutei  are  im  jpnri  atoteria, 
which  relate  to  the  same  person  or  thing,  or  to 
the  same  class  of  persons  or  things.  The 
phrase  is  applicable  to  public  statutes  or  gen- 
eral laws  made  at  diflerent  times  and  in  refer- 
ence to  the  same  subject.  It  does  not  aj^y  to 
private  Acta  of  the  Legidature,  confening  dis- 
tinct rights  on  different  Individuals.  Aim  so, 
in  the  case  last  cited,  the  charters  of  varioos 
different  banks  were  held  not  to  be  in  pari  ma- 
teria. But  the  English  laws  concerning  pau- 
pers and  church  leases  and  bankrupts  are  re- 

firded  as  laws  m  pari  materia.  Bex  x.  LaxdaU, 
Burr.  445;  Duck  v.  Addington,  4  T.  B.  447. 
In  Indiana,  where,  at  the  samesesrion,  an  Act 
was  passed  fixing  the  salary  of  an  auditor  of  s 
particular  county,  aud  also  another  fixiog  the 
salaries  of  auditors  generally,  the  supreme 
court  said  that  the  rule  of  conslruction  was  wdl 
settled,  viz,  to  regard  these  enactments  inpari 
materia,~to  consider  them  as  one  statute,  and 
give  tbem  such  an  enosltion  as  will  sustain 
what  appears  to  have  been  ttie  main  intent  of 
the  law  makers.  Board  ef  Oomra.  v.  OiMer, 
eind.  854. 

Also,  Id  New  York  it  wasdedded,  where  an 
Act  passed  In  1817  for  the  construction  of  the 
Erie  Canal  vested  the  fee  in  the  lands  taken  for 
the  purpose  in  the  people  of  the  State,  and 
lands  were  taken  for  the  construction  of  tbe 
canal,  imder  an  Act  passed  in  1819  omittiu 
any  provision  as  to  title,— that  the  people  took 
the  same  interest  under  the  Act  of  1810  as  they 
did  under  the  Actof  1817.  Rexfordv.  SnMt, 
16  Barb.  687. 

"  It  is  to  be  inferred  that  a  code  of  statutes 
relating  to  one  subject  was  governed  by  one 
spirit  and  policy,  and  was  intended  to  be  con- 
ratent  ana  harmonious  in  ita  serml  parts  and 
inovisioos."  Dwar.  p.  189. 

The  object  in  view,— the  subiect-matter.—the 
sutistance  of  these  two  acta,  No&  11  and  18,— 
is  relief  to  an  excessively  burdened  town  as  to 
its  highways.  Both  point  to  the  same  thing  in 
substantially  the  same  wav;  the  remedy  in  one 
case  being  against  an  adjoining  town,  and  in 
the  other  against  the  State;  Uiat  is,  all  the 
towns.  They  relate  to  the  same  thing  and  to 
the  same  class  of  persons.  We  thlu  they 
should  be  held  to  be  in  pari  materia.  Treat- 
ing the  two  acts  as  one,  for  the  purposes  of  con- 
struction, it  is  much  easier  to  discern  the 
legislative  intent  of  No.  11.  and  to  give  itaoM)- 
structlon  that  will  make  It  serve  a  uaefol  par- 
pose  without  dan^  at  abuaa  TheprovisHMn 
of  No.  18,  requinng  the  commtssioDers  to  he 
sworn,  and  that  their  report  shall  contain  a 
finding  upon  the  question  of  excessive  burdea, 
are  wanting  in  No.  11.  There  is  acmud  reasoa 
for  such  pro  visions,  and  H  applies  as  well  when 
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the  help  is  sought  from  the  State  aa  the  adjoin- 
ing towD.  Treating  the  two  Acts  as  one,  we 
think  the  lei^lative  intent  becomes  plain  that 
these  provisions  of  Na  18  should  be  applied  to 
No.  11. 

There  is  do  express  provision  in  No.  11,  aa  to 
any  apportionment  of  expense  between  the 
State  and  town.  It  says  the  commissioners 
ahall  report  the  required  expense,  and  the  court 
shall  Tender  judgment  as  in  other  highway 
cases.  In  other  cases  under  previous  statutes, 
the  court  accepted  or  rejected  the  report  in 
vbole  or  in  part.  In  No.  18,  g  4,  there  is  a 
inovision  for  an  apportionment.  There  is  rea- 
son for  it  where  the  proceeding  is  against  the 
State  as  well  as  against  other  towns.  We 
therefore  conclude  from  the  fact  of  an  appor- 
tionment provision  in  all  previous  Acts,  and  of 
the  same  UD  No.  18,  and  of  the  large  discretion- 
ary power  given  to  the  court  in  previous  legis- 
lanon  upon  the  subject  of  highways,  and  of  the 
reason  being  the  same,  and  nothing  prohibitory 
or  ioconsistent  appearing  in  No.  11,  and  as  both 
Acts  are  to  be  taken  aa  one  law, — that  it  was 
the  intention  of  the  Legislature  to  give  tiie  com- 
missioners and  the  court  the  same  right  aa  to 
apptntioninent  under  No.  11  as  under  No.  18. 
The  omission  from  No.  11  of  those  natural, 
usual,  and  reasonable  provisions  to  be  expected 
in  such  enactment,  can  be  accounted  for  only 
on  the  supposition  that  the  provisions  in  No. 
18.  above  specified,  and  perhaps  others,  were 
intended  to  be  applied  to  No.  11.  Tbisbrin^ 
lUl  the  provisiona  of  the  two  Acts — but  being  m 
legal  enect  one  Act — in  harmony,  and  relieves 
No.  11  of  its  incompleteness  and  uncertainty. 
Together  they  constitute  a  bungling  enactment; 
yet  their  scope  and  intent  become  discemable, 
and  their  object  capable  of  reasonable  attain- 
ment, under  restrictions  that  could  not  have 
been  inientioually  omitted  in  No.  11.  It  is  to 
be  remembered  that  the  infirmities  of  No,  11, 
many  of  which  are  not  here  noted,  are  extreme, 
and  yet  the  court  must  give  the  enactment 
force  and  effect. 

The  view  thus  taken  is  strongly  supported  by 
the  action  of  the  Legislature,  since  this  case  was 
argued,  in  the  Act  approved  November  24, 
18§6.  being  No.  16  of  the  Acts  of  this  year. 
That  enactment  is  entitled,  "An  Act  in  Amend- 
ment of  No.  11  of  the  Acta  of  1884,  Relating  to 
Highways  and  Bridges."  The  Act  begins  by 
saying  that  '*  No.  ll***is  hereby  amended  so 
as  to  read  as  follows,"  etc.  Then  follows  a 
complete  remodeling  of  the  whole  Act,  incor- 
porating all  the  above  specified  features  of  No. 
18,  of  1884  and  others,  and  repealing  several 
sections  of  that  Act.  In  title  and  treatment, 
throughout,  the  present  Legislature  plainly  re- 
gard^ the  two  Acts  as  one  and  having  supple- 
mentary provisions,  and  gave  them  legislative 
construction. 

It  is  objected  that  Act  No.  11,  aa  it  does 
not  make  an  appropriation  to  meet  the  drafts 
upon  the  State  treasury  drawn  by  the  auditor 
under  said  Act,  violates  chap.  11,  %  17,  of  the 
Constitntion,  which  provides  that  "no  money 
shall  be  drawn  out  of  the  treasury,  unless  first 
appropriated  by  Act  of  Legislature." 

There  was  at  the  same  session,  Act  No.  163, 
the  usual  provision  of  appropriation  of  a  sum 
named  "  for  the  purpose  of  pajriog  such  de- 
mands against  the  State  as  mty  he  aUowed  by 
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the  auditor  of  accounts."  In  this  Act  No.  11, 
it  provides  6)  for  the  auditor  to  draw  orders 
on  the  State  treasurer  for  the  amount  required 
under  the  judgment  of  the  court  in  each  case. 

It  is  not  unusual  for  the  Legislature  to  make 
an  appropriation  of  a  specific  sum  for  a  given 
purpose,  but  this  is  not  always  done  and  is  not 
always  practicable.  At  every  regular  session 
of  the  General  Assembly  a  general  appropria- 
tion Act  is  passed,  as  was  done  in  1884,  and  it 
is  made'  large  enough  to  cover  the  estiinated  ex- 
pense of  all  the  departments  of  the  State  gov- 
ernment and  proper  demands  against  the  State. 
In  addition  to  that,  there  must  be  further  pro- 
vision as  a  definite  guide  for  the  auditor  in  draw- 
ing upon  that  ^neral  appropriation.  Under 
the  Act  in  question  the  expeuse  of  repairing  a 
higbway  could  not  be  determined  in  advance 
by' the  Legislature.  It  therefore  provided  for 
that  to  be  done  by  a  proceeding  in  court.  We 
have(l)  a  general  appropriation;  (3)  a  provi- 
sion that  the  State  ^all  pay  a  certain  class  of 
highway  repairs;  (3)  that  the  amount  in  each 
case  shall  be  determined  by  a  court  in  a  pro- 
ceeding brought  for  the  purpKMe;  (4)  that  the 
court  shall  appoint  a  commissioner  to  have 
charge  of  the  work  and  the  expenditure  of  the 
money;  (5)  that  the  State  auditor  sfaaU  draw 
orders  upon  the  State  treasurer  for  the  amount 
required,  pursuant  to  the  judgment  of  the 
court,  upon  the  requisitions  of  the  commis- 
sioner. 

We  think  this  constitutes  an  "appropriation 
by  Act  of  Legislature,"  within  the  contempla- 
tion of  the  Constitution. 

Further  constitutional  objection  Is  made  to 
this  Act  on  the  ground  that  ft  violates  the  prin- 
ciples of  equal  taxation.  A  sufficient  answer 
is  that  the  law  is  general  and  applies  to  all 
highways  under  like  conditions.  This  is  not 
a  provision  to  aid  in  building  or  rebuilding  a 
particular  highway  in  a  special  locality,  but  to 
aid  in  anvand  ail  highways  which  are  brought 
within  tne  conditions  provided.  Highwa^^s 
being  public,  the  public  as  a  whole  have  an  in- 
terest m  them  all,  differing  largely  in  degree  as 
between  different  sections,  it  is  true,  but  such 
is  the  case  between  even  different  sections  of  a 
town  aa  to  its  highways.  "  To  determine  an 
Act  of  the  Legislature  with  reference  to  taxa- 
tion for  a  public  improvement  or  public  object, 
to  be  unranstitntioiMl,  we  must  see  the  prohi- 
bition contained  in  the  Constitution  Itself,  in  ex- 

{ tress  terms,  or  by  necessary  implication  from 
ts  terms."   Dwsr.  p.  451. 

We  do  not  deem  it  necessaty  to  extend  the 
discussion  on  this  point,  aa  it  seems  to  us  that 
thbre  is  no  force  In  the  objection. 

The  coun^  court  clearly  had  jurisdiction  of 
the  cause,  and  although  the  record  does  not 
show  a  compliance  with  all  Uie  requirements  of 
the  statute,  it  does  not  show  anv  fact  that  is 
necessarily  fatal  to  relief ;  and  as  tne  statute  and 
the  practice  imder  it  is  new,  we  think  the 
cause  should  be  remanded  to  be  proceeded  with 
in  accordance  with  the  holdings  here  made. 
Judgment  'netersed  and cauae remanded. 


E.  D.  MUNGER 

H.  L.  visRDER. 

1.  The  diaoTBtion  of  the  ooonty  oonrt 
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Sruting  an  ■.ppe»l  on  a  petition  un- 
er  the  statute  (Kev.  Laws,  §  1428),  will 
not  be  revised,  where  the  court  found 
in  effect  that  the  petitioner,  tbroa^b 
the  fraud,  accident,  or  misteke  of  me 
officer,  never  received  a  copy  of  the  writ, 
and  was  thereby  unjustly  deprived  of 
his  day  in  court. 
2.  Costs  are  not  allowable  to  a  petitioner 
in  a  proceeding  under  the  Frau(L  Acci- 
dent, or  Mistake  Statute,  Bev.  Laws, 
§  1428. 

<Butland  Filed  March  1, 1887.) 

PETITION  for  appeal  under  the  statutejRev. 
Laws,  %  1428).  Heard  September  T^rm, 
1886,  Rutland  Countv,  Veazey,  presidiDg. 
The  petitionee  moved  to  dismiss.  The  court 
overruled  the  motion  and  held,  Id  the  exercise 
of  Its  discretioD,  upon  the  evidence,  that  the  pe^ 
titioner  was  unjustlv  deprived  of  his  day  in 
court  by  fraud,  accident,  or  mistake;  that  said 
judgment  be  reversed  and  set  aside  without 
terms;  that  the  petitioner  be  allowed  to  enter 
said  cause;  that  the  petitionee  should  w  the  pe- 
titioner his  costs.  Affirmed  inpartandreveraed 
inpart. 

The  petitioner  introduced  the  original  files  of 
the  lustice  in  the  original  cause,  and  the  of- 
ficers return  thereon.  The  return  showed  that 
a  sheriflf  served  the  writ  upon  the  petitioner 
on  the  15th  day  of  September,  1885,  by  deliv- 
ering to  him  a  true  and  attested  copy.  It  ap- 
pmrad  that  the  writ  was  returnable  Mptember 
21, 1886,  and  on  that  day  judgment  was  en- 
tered by  default  against  the  petitioner.  The 
petitioner  also  introduced  evidence  tending  to 
show  that  said  officer's  return  was  untrue;  that 
he  bad  never  received  a  copy  of  said  writ,  and 
had  no  notice  of  said  action  before  the  Judg- 
ment;  and  that  on  the  day  said  writ  appeared 
to  have  been  served,  and  oo  the  return  day 
thereof,  he  was  without  the  State,  and  did  not 
return  until  after  judgment  was  entered  against 
him.  The  petitionee  excepted  to  the  admission 
of  this  evidence.  Some  days  after  the  judg- 
ment was  rendered,  the  attorney  of  the  pe- 
titionee went  with  the  petitioner  to  the  office  of 
the  justice  who  rendered  the  judgment,  and 
offered  to  have  the  judgment  stridtea  off  and 
j^ve  the  petitioner  a  ne^Ing;  but  the  latter  did 
not  decide  to  take  a  trial,  and  on  October  7  an 
execution  was  issued,  and  thereupon  the  pe- 
titioner prayed  out  bispetition  and iupersedeas. 

Metart.  Batler  &  Moloney,  for  petitionee: 

The  officer's  return  is  conclusive  and  cannot 
be  impeached  by  parties. 

WitfureU  V.  Gow,  26  Vt.  748;  AUxander'v. 
Abbott,  81  Vt.  476. 

The  petitioner  should  not  have  been  allowed 
to  impeach  his  own  testimony. 

Cox  v.  Baj/rea,  66  Vt  24. 

It  was  the  petitioner's  own  fault  that  he  did 
not  have  a  trial,  as  the  petitioner'a  attorney  of- 
fered to  have  tbe  judgment  stricken  off;  heace, 
th*-,  statute  does  apply. 

Demton  v.  He^n,  81  Vt  687. 

In  no  case  where  the  party  has  had  time  and 
opportunity  to  take  advantage  of  the  matter, 
and  neglected  to  do  it,  can  he  be  relieved. 

Dowm  V.  Reed,  8S  Vt.  785;  WitherOl  v.  G^iit, 
supra. 

The  statute  should  not  be  extended  to  cases 
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where  the  partv  has  not  used  care  and  diligence. 

Babeock-v.  Srown,  25 Vt  550;  PinMjfr.  ESB, 
11  Vt.  238. 

The  judgment  should  be  reversed.  No  costs 
should  have  been  allowed. 

Rev.  Laws,  §§  1400,  1419,  1601,  2990. 

Mr.  J.  C.  Baker,  for  petitioner: 

The  petition  is  addressed  to  the  discr^ion  of 
the  county  court. 

Rev.  Laws,  §  1428. 

Matters  resting  in  the  discretion  of  the  oowt 
below  will  not  be  reviewed. 

Moueavx  v.  Brigham,  19  Vt  457;  Brawn  v, 
Irmn,  21  Vt.  68;  Downa  v.  Bud.  S3  Vt  TK; 
Bvrton  v.  Barlovi'a  Eat.  55  Vt  484;  LWie  v. 
Lillie'a  Eat.  56  Vt.  714. 

This  proceeding  is  wholly  a  CFeature  of  tbe 
statute,  and  is  controlled     the  sttfute. 

Adamav.  2ieitfame,syt.  271;  CAosev.  Rut- 
land.  47  Vt.  898;  Houghton  v.  fifaofc,  10  Vt.  S80: 
Durkeev.  MarahaU,  14  Vt  669;  Brock  v.  Batt- 
man.  27  Vt.  659. 

The  prayer  of  the  petition  Is  never  granted 
unless  it  is  shown  that  substantial  injutitioe  has 
been  done, 

Londonderry  v.  Aru,  45  Vt  424;  /bflf/^ef  v. 
Hevrtford,  4St  Vt  184;  Lyvtan  v.  Biirtingtan,  SS 
Vt.  181. 

The  statute  is  construed  liberally. 

8leeper-7.  C^v£er,48Vt9;  JSnKfMAv.fiMfMw, 

35  Vt.  424. 

Evidence  was  admlssihle  to  contnuUct  tbe 
ofBcer's  return. 

KintbaUY.  KOkm,  S4  Vt  177. 

The  costs  were  allowable  in  the  discrrtiim  of 
the  courts 

TVferv.Bvff.  48Vt488. 

Tait.  J.,  delivered  the  opinion  of  the  court: 
The  evidence  detailed  in  the  exceptions  tended 
to  show  that  the  petiticmer  was  di^ved  at  bis 
day  in  court  by  the  mistake  of  the  officer  in 
making  his  return  on  the  original  writ  It 
thus  made  a  case  strictly  witiiln  the  piovirioiis 
of  Rev.  Laws,  g  1428. 

In  such  cases  the  discretion  exercised  by  tbe 
court  will  not  be  revised  here.  Burton  v.  £br- 
Um'a  Eat.  66  Vt  484;  LitUe  v.  LaU^a  Eat.  56 
Vt,  714. 

Under  said  section  terms  might  have  bea 
Imposed  upon  the  petitioner,  but  none  were. 
Tbe  court  ordered  tbe  petitionee  to  pay  the 
costs  of  the  petitioner.  If  the  petitioner  fails 
to  maintain  his  petition  the  court  can  order  him 
to  pay  costs  to  the  petitl(Hiee.  Rev.  Lawa 
§l43f. 

We  are  not  aware  of  any  statute  which  jnsti- 
fles  the  court  In  ordering  the  petitionee  to  pay 
the  petitioner's  costs  where  the  prsyw  of  the 
petition  is  granted,  "  and  It  is  only  by  force  of 
our  statute  that  costs  are  ever  taxed  and  al- 
lowed."   l^lor  V.  Froat,  48  Vt.  486. 

The  order  as  to  costs  was  error. 

Judgment  affirmed,  save  at  to  eoata,  in  whiek 
reapeet  it  ia  reteraed,  and  eauae  remanded. 


Nelson  LEWIS  et  al. 

V. 

Horace  CLARE. 
A  tenant  in  eoBunon  can  maintain  tre- 


Digitized  by 


Google 


1887. 


RiCKEB  T.  Adams. 


ver  aKainst  his  cotenant  for  ualny  hay 
owned  by  them  as  saoh  tenants,  but  not 
for  ■•lUiic  it. 

fButland  Filed  HkrOh  8, 1887.> 

TROVER  for  3  tons  of  hay.  Heard  on  a  ref- 
eree's report,  September  Term,  1886.  Ru^ 
land  County,  Veazer,  J.,  {ffeaiding.  Judg- 
ment for  the  pI^DtuCt  to  recover  $34.40,  the 
Taloe  of  8  tons  of  h&y.  Reversed. 

The  plalDttff ,  having  carried  on  for  one  year 
the  defendant's  farm  under  a  vertml  lease  by 
which  each  was  lo  have  one  half  the  avails  and 
products,  moved  away  from  the  premises  at  the 
■ezpiratioa  of  the  lease,  leaving  6  tons  of  undi- 
vided bay,  raised  on  said  farm.  The  defend- 
ant used  some  of  it  and  sold  the  rest. 

Meaan.  Beaman  A  Piatt,  for  defendant, 
<^ted,  to  prove  that  trover  would  not  lie — 

Sanborn  v.  ManriU,  16  Vt.  700:  Tubbe  v.  Rich- 
ardson, 6  Vt.  442;  Hurdv.  Darling,  14  Vt.  314; 
Bates  V.  Marih,  83  Vt.  182;  Albee  v.  Fairbanka, 
10  Vt.  314 :  Ganawiy  v.  MiUer,  16  Vt  152; 
Stedman  v.  Qaaaett,  18  Vt.  846;  Aiktn  v.  Smith, 
«1  Vt  178:  CiUe}t»  Eitate  t.  Tmnp,  81  Vt.  401. 

3fr.  Fayette  Potter,  for  plaintiffs,  cited, 
to  jirove  that  trover  would  lie — 

Hill,  Torts,  426;  TiM$  v.  Riehard$on,  6  Vt. 
442;  HurdY.  Darling,  16 Yt.  881;  MeLeOany. 
Jenneu,  43  Vt.  183;  61  N.  Y.  61. 

Taftt  J.,  delivered  the  opinion  of  the  court: 
The  parties  were  tenants  in  common  of  the  6 
tons  of  bay  sued  for.  No  division  or  dispo- 
sition of  the  other  bay  raised  upon  the  leased 
premises,  as  shown  by  the  report,  aCFects  the 
title  to  the  6  tons  in  question.  The  defendant 
used  part  of  the  6  tons;  he  bad  no  right  to  use 
tbe  puintiff's  half,  and  is  liable  in  trover  for  so 
doing.  He  sold  that  part  of  tbe  6  tons  which  he 
did  not  use.  Tbe  sale  of  a  chattel  by  one  ten- 
ant in  common  is  not  such  a  destruction  of  it 
as  to  enable  tbe  cotenant  to  maintain  trover. 
The  defendant  is  not  liable  in  respect  to  tbe  bay 
aold.  There  was  error  in  rendenne  iudgment 
for  one  half  of  the  6  tons;  it  should  nave  been 
for  only  one  lialf  of  the  hay  used  by  tbe  de- 
fendant. As  the  report  does  not  stiow  tbe 
amount  or  value  of  it,  nojudgment  can  be  ren- 
dered in  this  court.  The  case  will  be  re- 
manded to  the  county  court  for  such  further 
proceedings  as  nuy  be  permitted  there. 
Judgment  reixraed  and  eaim  remanded. 


Harvey  W.  BICKER 

V. 

Henry  W.  ADAMS. 

When  a  creditor,  after  the  diaaolntion  of 
a  partnership,  accepts  a  promissory 
note  of  one  of  the  partners  in  fall  pay* 
meat  of  hie  account  aeainst  the  firm, 
the  original  indebtedness  is  extin- 
guisbed ;  bat  the  aereeineat  under 
which  thenoteiaaceeptodmaybe,  with- 
in a  reasonable  time,  reaeinded  for 
fraud  or  misrepresentation,  like  other 
contracts,  by  placing  the  other  party 
in  statu  quo.  Sain^  the  note  and  at- 
tonptlnff  to  eafbroe  it  by  all  legal 

VT. 


remedies  is  an  afirmanee.  and  no  ac- 
tion can  be  maintained  upon  the  ac- 
count. 

(OrsDKQ — VObA  Hareh  8,  UST.) 

BOOK  account.  Heard  on  an  auditor's  re- 
port, June  Term,  1885,  Onnga  County, 
Rowell,  J.,  presiding.  Judgment  for  the  de- 
fendant, .^rmed. 

In  April,  1888,  the  d^endant  and  one  Durant 
were  and  bad  been  for  a  long  time  partners 
under  the  firm  name  of  Durant  &  Adams. 
Tbe  firm  was  dissolved  April  26,  said  Dorant 
reserving  all  tbe  partnership  property  and 
agreeing  to  pay  all  tbe  debts  against  the  Arm. 
Adams  executed  a  quitclaim  deed  of  bis  inter- 
est to  Durant,  and  Durant  executed  a  mortgage 
of  all  the  real  estate  owned  by  tbe  tirm  to 
Adams,  one  condition  of  which  was  that 
Durant  should  pay  all  the  partnership  debts. 
Tbe  plaintiff  had  an  account  against  tbe  s^d 
firm,  and,  on  April  30,  1888,  accepted  said 
Durant's  note  tn  rayment  of  the  same.  The 
auditor  found  :  "From  all  tbe  evidence  in  the 
case  bearing  upon  that  question,  the  auditor 
finds  that  said  note  was  given  in  payment  of 
the  balance  due  on  said  account,  and  that  It 
was  accepted  by  tbe  plaintiff  in  'payment  of 
tbe  same,  and  it  was  so  understood  by  the 
parties  at  the  time  ;  but  the  auditor  finds  that 
at  tbe  Ume  said  note  was  thus  given  and  ac- 
cepted tbe  plaintiff  understood  and  had  a  right 
to  understand  from  what  defendant  then  told 
him,  that  said  mortgage  from  said  Durant  to 
the  defendant  was  to  secure  the  defendant  and 
al>  the  creditors  of  the  firm  of  Durant  & 
Adams,  including  the  plaintiff ;  and  that  stdd 
Durant  could  not  dispose  of  said  mortgaged 
property  until  all  said  creditors  were  paid. 
And  plaintiff  accepted  said  note  in  payment  as 
aforesaid,  with  the  understanding  that  bis  debt 
was  thus  protected.  At  that  time  the  plaintiff 
had  never  seen  said  mortgage  and  knew  noth- 
ing about  it  or  its  provisions.  In  fact, — although 
the  same  was  before  that  time  on  record,  as  be- 
fore stated, — except  what  defendant  then  told 
bim.  There  was  no  intentional  fraud  or  mis- 
representation oa  tbe  part  of  tbe  defendant." 
ifemre.  Ide  A  StaJford,  for  plaintiff  : 
It  was  not  necessary  for  the  plaintiff  to  sur- 
render the  note  to  the  defendant  before  bring- 
ing  suit.  It  is  enough  that  it  had  never  been 
negotiated  and  was  reinoduced  at  the  trial. 

Street  v.  Hall,  29  Vt.  186;  Tbtier  v.  On0$, 
128  Mass.  480. 
Meaart.  Smith  ft  Sloan,  for  defendant: 
The  contract  was  absolute  until  disaffirmed 
or  rescinded  by  the  parties ;  and  the  rule  of 
law  applies,  that  if  one  party  wishes  to  dis- 
affirm a  contract,  be  must  do  so  at  once  and 
put  the  other  party  in  atatu  guo;  and  if  he 
chooses  to  ratify  it,  it  is  forever  affirmed. 
DowTur  v.  Smith,  32  Vt.  1;  1  Add.  Coot.  461. 
Tbe  contract  was  affirmed. 
Eatarbrook  v  Swett.  116  Mass.  808;  OooUdge 
V.  Brigham,  1  Met.  647, 

Powers,  J.,  delivered  the  opinion  of  the 

court: 

The  referee's  report  shows  that  the  plaintiff 
accepted  Durant's  note  in  full  payment  of  his 
account  against  the  firm  of  Durant  &  Adams. 
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Id  this  State,  a  promissoiy  note,  either  of  the 
debtor  or  a  third  person,  given  in  settlement  of 
an  account  or  previous  debt,  is  presumptively  a 
payment  of  such  previous  indebtedness. 

Htitchim  V.  OUmU,  4  Vt.  549. 

If  the  parties  agree  that  such  note  shall  be  a 
payment,  it  is  manifest  that  the  original  in- 
debtedness forming  the  consideration  is  extin- 
ffuished  and  no  rig^t  of  action  thereon  remains. 
But  if  such  aj^ment  is  induced  1^  fraud  or 
misrepresentation,  it  stands  like  otfaer  con- 
tracts, and  may  be  rescinded  by  the  bolder  of 
the  note  in  a  reasonable  time  on  placing  the 
other  contracting  party  in  the  condition  he  was 
in  when  the  agreement  was  made. 

Assuming,  but  not  deciding,  that  the  case 
diowB  such  deceit  by  the  defendant  in  the  note 
transaction  asamounts  to  legal  fraud,  we  think 
tlw  plaintiff  has  lost  his  right  to  rewdnd  the 
agreement  under  which  he  accepted  Durant's 
note  in  full  payment  of  the  account  now 
sued  for.  After  the  plaintiff  discovered  the 
defendant's  fraud  in  making  the  agreement, 
be  took  no  steps  to  repudiale  the  agreemedt 
under  which  be  took  tlw  note,  but  brought  the 
suit  upon  it  and  attached  Durant's  property, 
and,  Duraut  having  meantime  died,  presented 
ttie  note  for  allowance  before  the  commission- 
ers upon  his  estate,  and  the  same  was  allowed, 
and  such  allowance  was  confirmed  by  the  pro- 
bate court.  The  plaintiff,  then,  has  obtained  a 
valid  judgment  asaiDst  Durant's  estate  on 
which  be  is  entitled  to  receive  such  dividend  as 
the  estate  may  [Ay.  He  cannot  put  the  de- 
fendant in  itaiu  quo.  If  he  returns  the  note  he 
still  retains  this  judgment.  Before  bringing 
suit  upon  the  note  the  plaintiff  knew  the  can- 
dition  of  the  mortga^  deed  which  indemni- 
fied the  defendant  against  liability  to  the  plain- 
tiff, among  others,  for  the  firm  iodebtedness, 
and,  without  notice  to  the  defendant  of  any 
pur[>ose  to  repudiate  the  note,  he  deals  with  it 
as  his  own  and  seeks  by  all  legal  remedies  to 
enforce  it. 

The  facts  reported  clearly  show  no  purpose 
to  rescind,  but  an  active  and  unmistakable  pur- 
pose to  affirm  the  agreement  under  which  the 
note  was  executed.  Doamerv.  8miGi,S!iYt.  1, 
and  cases  pamm.  t 

This  holding  renders  Itnnneoessaiy  to  notice 
the  other  points  made  in  ugument. 


£.  L.  &  H.  W.  SMITH 

V. 

L.  O.  FISHES. 

1.  Where  loy*  in  &  third  party's  mill  yard 
have  been  aold  and  delivered,  there  is 
an  Meeptanee,  when  the  vendee  has 
takeu  the  logs  into  his  absolute  control, 
directed  as  to  their  sawing,  and  drawn 
away  the  larger  part  of  the  boards  made 
from  them  ;  but  in  this  case,  as  there 
was  no  exception  to  the  charge,  and 
the  only  fact  in  dispute  was  as  to  the 
acceptajDce,  the  verdict  in  the  plaintiff^s 
favor  implies  the  finding  of  an  accept- 
ance. 

2.  Where  the  meBorandnaa  of  a  contract 
is  not  snfldont  to  satisfy  the  Statute 
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of  Frauds,  its  admission  as  evidexioe  be- 
oomes  harmless  error,  when  later  eri- 
denceshoTra  that  the  contract  wasmodi- 
fled,  and  the  action  was  predicated  a  poo 
the  altered  contract. 
8.  The  Statute  of  Frauds  is  not  a  de- 
fense to  an  action  of  general  assazapeit 
broueht  to  recover  the  contract  price 
exceeding  $40,  when  the  sale  is  com- 
plete, including  delivery  and  accept- 
ance. 

4.  Qorham  v.  Fisher,  30  Vt.  428,  distin- 
guished. 

(Washington  Piled  Fobniary  5, 1887.» 

&ENERAL  assumpsit.  Plea,  the  general  is- 
sue. Trial  by  jury,  September  Tena. 
1886,  Washington  County,  Powers  J'.,  presd- 
ing.    Verdict  fortheplaintifls.  Affirmed. 

The  plainti^  owned  a  quantity  of  loga  ia 
the  mill  yard  of  one,  L.  T.  Kinney,  and  had 
contractea  with  him  to  saw  them.  The  de- 
fendant, having  seen  the  logs,  and  having  had 
some  talk  about  buying  them,  wrote  the  platD- 
tiffs  a  letter,  accepting  tiieir  offer  and  agreaDr 
to  take  the  logs  and  give  $15  per  thooasad. 
Soon  after,  the  parties  met  and  went  to  Kjb- 
ney's  mill  yard.  Here  and  at  this  time  the- 
contract  was  altered,  but  the  price  per  thous- 
and reipained  the  same.  The  defendant,  under 
the  modified  contract,  had  the  benefit  of  the 
plaintiffs'  agreement  with  Kinney,  were  to  pay 
for  the  logs  on  or  befrae  June  t,  and  could  re- 
ject one  fourth  of  the  lumbra.  The  plidntiffa 
exercised  no  further  control  over  the  logs. 
The  defendant  directed  as  to  the  sawing,  aM, 
without  giving  notice  to  the  plaintiffs  oegaii 
c&rrying  the  hoards,  measuring  them,  and 
afterwuds  reporting  the  same  to  the  plaiotUEL 
After  the  larger  part  had  been  carried,  the  de- 
fendant refused  to  take  any  more  of  the  lum- 
ber. The  action  was  brought  to  recomr  6,0(W 
or  7,000 feet  left,  and  $8.60.  the  balance  doe  fco- 
what  was  taken. 

The  other  facts  are  suffidently  stated  in  the 
opinion. 

Mr.  John  G.  Win^.  for  defendant : 

A  part  performance  of  such  a  contract  ia  not 

sufBdent  to  remove  the  Statute  of  Ftauda.  and 

no  action  will  lie  upon  it. 

Hti>bard-v.Whihiey,\ii\t.n:  Dofiiar.  Farr. 
26  Vt.  697;  Ballard  v.  Bond,  33  Vt.  859;  J>ow 
V.  Hancock,  80  Vt.616;  Browne.  Ft.  860,  35S; 
May  V.  Ward,  134  Mass.  127  ;  Daggett  v.  Jo*«- 
aon,  49  Vt.  846;  7  Walt,  Act.  &  Def.  p.  36 : 
Wood,  Fr.  786. 

There  was  no  delivery  of  the  6,000  or  7,000 
feet.    It  had  not  been  measured. 

DunUtp  V.  Berry.  5  lU.  837  :  7  N.  Y.  857 ;  6 
Watts.  29;  21  Iowa,  SOS;  9  Allen,  503;  v. 
Benjamin,  45  Vtl24;  BcUdey  v.  Parker,  2  Bam. 
&C.87;  Wood,  pr.  643;  2  Bent  Sale*.  §  1117. 

Mr.  P.  Lamaon,  for  plaintiffs  cited  

Chamberlain  v.  Farr,  23  Vt.  365 ;  Et>art$  v. 
BvOer,  Broyt,  216  ;  Carpenter  v.  Dote,  18  Vl. 
678;  Danforth  v.  Walker,  40  Vt.  857;  Speneer  t. 
fafe,80Vt.Sl4:  iruntv.7%unium,16Vt886: 
Fitek  V.  Burk,  88  Vt.  688. 

VesMoy,  J.,  delivered  &e  optadon  of  the 
court: 

The  action  la  general  asBomprit  foraquan- 
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tity  of  IO!gs  sold  and  delivered  to  the  defendant 
Tbe  plaintiffs  stand  upon  an  alleged  sale  com- 
pleted in  all  respects,  with  nothing  remaining 
to  be  done  except  ])aynient.  The  objection  to 
tbe  form  of  action  is,  therefore,  without  avail. 
The  defense  more  particularly  relied  upon  is 
the  Statute  of  Prauda.  The  contract  price  was 
above  $40,  and  nothing  in  earnest  or  part  pay- 
ment was  given.  A  letter  written  by  the  de- 
fendant in  answer  to  and  acceptance  of  a  ver- 
bal proposal  of  sale  of  tbe  logs  oy  the  plaintiffs 
was  put  in  evidence,  but  that  is  not  relied 
upon  oy  the  plaintiffs  to  take  the  case  from  the 
operation  of  the  statute.  There  is  some  doubt 
whether  it  constituted  a  sufficient  memoran- 
dum for  that  purpose,  even  if  tbe  contract  had 
not  been  subsequently  altered.  It  was  the  only 
memorandum  ever  made,  and  after  that  the 
parties  modified  the  contract  as  therein  ez- 
pessed,  but  not  as  to  tbe  price  per  thousand 
feet.  This  action  is,  aa  any  action  must  be, 
Medicated  upon  the  altered  contract.  Dana  v. 
Haneoek.  80  Vt.  616. 

When  the  letter  was  put  iu  evidence,  the  fact' 
of  subsequent  alteration  had  not  appeared.  If 
the  court  was  in  error  in  admitting  the  letter  as 
a  sufficient  memorandum  to  satisfy  the  Statute 
of  Frauds,  it  became  harmless  error  under  tbe 
changed  aspect  of  the  case  when  the  evidence 
of  the  alteration  came  iu.  We  understand  the 
exception  to  tbe  admission  of  the  letter  was 
that  it  was  not  a  sufficient  memorandum  of  the 
contract  to  meet  the  requirements  of  the  stat- 
ute. It  was  admissible  in  connection  with  the 
plaintiffs'  testimony,  as  tending  to  show  the 
price. 

The  ground  of  tbe  plaintiffs'  contention  is 
that  the  Statute  of  Frauds  is  not  a  defense,  be- 
cause the  case  shows  a  complete  sale,  including 
delivery  and  acceptance.  In  this  we  thinfc 
they  are  right.  The  exceptions  state  there  was 
no  dispute  between  the  parties  as  to  the  terms 
of  the  contract.  It  was  a  Mle  of  ^1  the  plain- 
tiffs' logs  in  tbe  mill  yard  of  a  third  person. 
Tbe  parties  saw  the  logs  there,  and  theaefend- 
ant  agreed  to  take  them  at  $15  per  thousand, 
with  the  right  to  throw  out  one  fourth  part  of 
the  lumber  cut  from  them  as  he  might  select. 
Tbe  defendant  was  to  pay  for  the  sawing,  and 
directed  as  to  it.  The  plaintiffs  had  no  duty 
in  respect  to  the  sawing.  The  logs  were  all 
sawed  and  the  defendant  took  away  the  boards, 
throwing  out  as  he  saw  fit,  until  he  had  taken 
all  but  6,000  or  7,000  feet,  and  measured  them 
as  he  took  them,  and  all  without  notice  to  the 
plaintiffs  or  participation  on  their  part.  Tbe 
case  further  states  Uiat  the  court  submitted  the 
case  to  tbe  jury  under  a  charge  not  excepted 
to.  If  there  was  an  acceptance  of  the  logs  at 
the  time  of  the  contract,  toe  defendant  had  no 
defense.  It  would  seem,  so  far  as  appears,  tbat 
the  question  of  acceptance  was  tbe  only  fact  in 
dispute.  Tbe  evidence  plainly  tended  to  show 
an  acceptance.-  The  verdict,  therefore,  neces- 
sarily implies  the  finding  of  an  acceptance. 
As  the  evidence  tended  to  show  an  acceptance, 
Uie  court  was  clearly  right  in  refusing  to  direct 
a  verdict  for  tbe  defendant. 

But  if  this  case  stood  upon  a  report  of  an 
auditor  wherein  all  tbe  facts  were  found  which 
the  evidence  tended  to  show,  but  without  an 
expreasflnding  of  an  acceptance,  we  think  such 
facts  would  warrant  a  judgment  for  tiie  plain- 
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tiffs.  The  case  is  distinguishable  from  that  of 
Oorham.yr.  FUlier,  80  Vt.  4S8,  whidi  came  up 
on  an  auditor's  report,  for  the  reason  that  this 
bill  of  exceptions,  as  we  interpret  it,  shows  a 
sale  of  logs  as  logs,  not  as  boards  as  the  court 
construed  the  report  in  the  case  last  cited.  The 
essential  difference  is  that  in  the  case  at  bar 
the  defendant  took  the  logs  into  absolute  con- 
trol to  work  up  as  he  saw  fit,  without  any  duty 
whatever  on  the  part  of  the  plaintiffs.  In  the 
case  tupra  the  court  construed  the  report  as 
showing  a  sale  <^  lumber  to  be  made  of  a  cer^ 
tain  lot  of  logs,  subject  to  delivery  and  accept- 
ance when  the  logs  should  be  sawed  into  boards 
by  tbe  i^ntiff. 
Jitdgmait  affirmed. 


Ellsha  P.  CLEAVLAND 
Alfred  DINSMORB. 

The  qneation  was  whether  the  Statute 
of  Limlt&tiona  was  a  bar  to  an  action 
on  a  not«.  and  tbe  case  having  been  t&- 
1eTred,—Ifeld,  tbat  an  indorsement 
standing  alone  was  not  sufficient  proof; 
tbat  it  was  the  duty  of  the  referee  to 
find  and  report  whether  or  not  the  in- 
dorsement expressed  a  voluntary  pay* 
ment  on  tbe  note  ;  and.  having  failed  to 
so  find,  tbat  the  case  be  i^commltted. 

(Franklin  Filed  Harob  7,  1887.) 

ASSUMPSIT  upon  a  promissory  note.  Pleas, 
general  issue  and  Statute  of  Limitations. 
Heard  on  a  referee's  report,  September  Term, 
1885,  Franklin  County,  Royce,  Ch.  J.  presid- 
ing.   Judgment  for  the  defendant.  Bet^rxed. 
The  case  appears  in  the  omnion. 
Matrt.  F»rring:tOB  *  Post,  for  plaintiff. 
JUeatrs.  Edson.  Cross,  ft  Start,  for  de- 
fendant. 

Powers,  J.,  delivered  the  opinion  of  the 
court: 

The  vital  question  in  the  case  is  whether  the 
fourth  or  fifth  indorsements  upon  the  note  in 
suit  express  valid  payments  thereon  so  as  to 
bar  the  running  of  the  Statute  ttf  Limitations. 

An  indorsement  standing  alone  is  not  under 
our  statute  sufficient  proof  of  aa  actual  pay- 
ment; but  other  proof  may  be  adduced  which 
will  verify  it  as  a  valid  payment  and  removfe 
the  bar. 

The  evidence  tended  to  show  that  both  io- 
dorsements  covered  voluntary  payments  by  the 
defendant  upon  the  note,  but  the  referee  does 
not  say  wheuier  they  were  such  or  not.  This 
is  a  Question  of  fact  for  the  referee  to  decide, 
and  oe  cannot  return  tbe  evidence  to  tbe  court 
and  compel  the  court  to  find  the  facts. 

The  referee  is  paid  by  the  State  to  determine 
the  facts.  He  may  refer  any  question  of  law 
arising  thereon  to  tbe  court;  but  the  court 
should  have  his  finding  as  the  tmsis  of  its  action 
precisely  as  in  case  of  a  verdict  by  a  jury. 

Here  the  questions  of  fact  are.  Was  the  $4.50 
avotuntaryDayment  upon  this  note?  and,  Was 
it  understood  by  the  defendant  tbat  the  use  of 
tbe  rake  vas  to  be  applied  on  the  note?  In 
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other  wends,  does  dther  of  said  indorsements 
cover  an  intended  payment  on  this  note? 

A»  the  COM  it  n&t  ripe  for  any  action  of  the 
€ovrt,  the  judgment  it  pro  forma  reverted,  the 
cause  remoTided  with  directiont  to  recommit  the 
the  tama  to  the  rtferee  to  complete  tlte  umrk  at- 
Mgned  to  hiia. 


RoUin  C.  OOODALE  «f  vx.  ' 
«. 

OUver  FROSrS  ADMR 

1.  Ad  action  of  book  Mconnt  will  not  lie 
in  the  name  of  bothhuaband  and  wife 
to  recover  for  her  servicws  rendered  du- 
ring coverture. 

2.  There  is  no  waiver  In  delaying  to  raise 
the  questioa  of  misjoinder  till  the  com- 
iug  in  of  the  auditor's  report. 

(Addtaon— Filed  Iburoli  10, 1887.) 

BOOK  account.  Appeal  from  the  commis 
sioners  upon  the  estate  of  Oliver  Prost. 
Beard  on  an  auditor's  report  and  exceptions 
thereto,  Juoe  Term,  1885,  Addison  Countj, 
Veazey,  J.,  presiding. 

JudKmeot  pro  forma  for  the  plaintiffs  to  re- 
cover f  149.13  OD  the  items  since  the  year  1876. 
Betened. 

One  of  the  exceptions  to  the  report  was  that 
hook  account  by  the  husband  and  wife  was  not 
the  appropriate  form  of  action. 

The  other  facts  are  sufficiently  stated  in  the 
opinion. 

Metart.  Stewart  A  Wilds,  for  defeadant; 

The  earnings  of  the  wife  belong  to  the  hus- 
haod,  and  the  law  implies  the  promise  to  him. 

1  Swift,  Dig.  87;  2  Saund.  PI.  187;  Schoul. 
Dom.  Rel.  §81;  Gay  v.  Bogen  Bttate,  18  Vt 
843;  Maton  v.  Dunbar,  43  Mich.  407;  3.  C.  fS8 
Am.  Rep.  302;  Gould  v.  CariUm,  55  He.  5ll; 
McDavid  v.  Adamt,  77  111.  155. 

Book  accouDt  will  not  lie. 

Baird  v.  FUtcher,  50  Vt.  808:  WiUiamt  v. 
Brainerd,  52  Vt.  892. 

Mr.  A.  P.  Tnpper.  for  plaintiffs: 

The  objection  of  misjoinder  was  waived  when 
it  was  not  raised  before  the  auditor. 

1  Swift,  Dig.  821;  Rob.  Dig.  p.  582;  May  v. 
Browtiell,  3  Vt.  468;  Woodcock  v.  Clark,  18  Vt. 
885 ;  Sm  I  ( A  V.  Bradley,  3»  Vt.  868;  Hagar  v.  Stone, 
20  Vt.  106;  Qoddard  v.  Brown,  U  Vt.  878;  Bates 
V.  Stevem,  4  Vt.  545. 

Book  account  is  the  iffoper  acdm. 

Rob.  Dig,  p.  111. 
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Powers*       delivered  the  ofdaioD  at  the 

court: 

The  items  in  the  plaintiffs'  account  prior  to 
1877  are  barred  by  the  Statute  of  Limitatioiw. 

The  balance  of  the  items  are  for  the  services 
of  the  plaintiff's  wife,  Hila  Ann  Gtoodale.  ren- 
dered utter  her  marriage  tothefdidntifl,  RoIUn 
C. 

The  case  of  Oay  v.  Roger^  Bttate,  18  Vt.  842. 
is  cm  all  fours  With  this,  and  dedsive  against 
the  plaintiff.  There,  as  here,  the  attempt  was 
made  to  recover  for  the  personal  servioeaof  the 
wife  during  coverture,  in  a  joint  actkm  on  book 
in  favor  of  husband  and  wife.  There,  as  bere. 
an  appeal  was  taken  from  the  disallowance  of 
commissioners  on  the  estate  of  the  defendant. 
There,  as  here,  the  declaration  was  in  book  ac- 
count and  the  case  referred  to  auditors.  There, 
as  here,  the  objection  that  such  joint  action  on 
book  could  not  be  maintained  was  made  on  the 
coming  In  of  the  auditor's  report,  and  here,  aa 
there,  it  must  be  held  that  the  action  cannot  be 
maintained. 

'  The  husband  is  entitled  to  the  services  of  tbe 
wife  during  coverture.  The  account  tar  tbe 
same  is  his  account,  and  the  action  on  book  or 
the  concurrent  action  of  indMtatut  amumptii 
may  be  maintained  by  him  to  recover  pay  for 
the  same.  The  imidfed  promise  of  the  defend- 
ant to  pay  for  such  sernoe  enures  to  the  hus- 
band alone. 

Tbe  fact  that  the  enga^ment  to  the  defend- 
ant was  made  by  tbe  wife  alone,  and  the  ex- 
press promise  to  pay  was  made  to  her  aktoe. 
does  not  affect  the  husband's  rigbt  to  mainUhi 
either  of  tbe  aforesaid  actions  in  his  own  name. 
But  in  cases  wbere  tbe  promise  is  ez[wesaly 
made  to  tbe  wife  to  pay  ber  for  such  services, 
it  has  been  held  that,  unless  the  husband  elects 
during  coverture  to  institute  his  sole  action  to 
recover  to  his  own  oae  pay  for  his  wife's  services, 
the  right  of  action  will  snrrlve  to  tbe  wife  and 
her  representatives.  Tbe  law  treats  the  de- 
mand as  a  chose  in  action  which  the  husband 
may  or  may  not  reduce  to  his  own  possession. 
If  ue  husband  does  not  bring  the  action  in  his 
own  name  he  may  join  with  his  wife  in  an  ac- 
tion of  assumpsit,  counting  specially  upon  tbe 
facts  showing  that  his  wife^s  services  were  the 
meritorious  cause  of  action,  and  avmiog  an 
express  jmmiae  to  her  to  pay  for  tbe  same. 
They  cannot,  however,  maintam  a  joint  aciion 
in  any  other  form.  Gay  v.  Bogeri  Ettate,  18 
Vt.  342;  Baird  v.  Fletcher,  50  Vt.  603:  WHliamt 
V.  Brainerd,  52  Vt.  892;  SchouL  Dom.  ReL  §  81. 

Judgment  reterted,  and  judgment  on  the  report 
for  (As  defendant,  and  thit  Judgment  itordertd  to 
be  eertifitd  to  the  ProbaU  Court. 
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STATE  of  Haine 

V. 

James  DUNFHT. 

1.  When  an  officer  has  seUed  intoxicat- 
ing liquor  without  a  warrant,  for  the 

fiuipose  of  keepiiur  it  in  a  aaJh  pl»ee 
111  a  warrant  could  be  procured,  and 
then  procures  the  warrant,  he  may 
make  his  return  thereon  that  the  liquor 
WBfi  aeised  on  such  wairrant. 

2.  The  complaint  for  such  a  warrant  should 
allege  that  the  liquors  '"were  unlaw- 
fully kept,"  etc. 

8.  The  person  so  keeping  the  liquors  and 
intending  to  unlawfulTy  sell  the  same 
may.  if'so  alleged,  be  arreatedon  such 
warrant. 

(Cumberland  Decided  February  10, 1887.) 

ON  exceptions  by  defendant  Ovemiltd. 
(Complaint.) 

State  of  Maine. 

Cumberland,  ss. 

To  the  recorder  (the  judge  being  absent  from 
the  court  room)  of  our  Municipal  Court  for  the 
Oily  of  Portland,  County  of  Cumberland,  Ben- 
jamin Qrlbbin  of  Portland,  in  said  county, 
competent  to  be  a  witness  in  civil  suits,  on  the 
1st  day  of  July,  a.  d.  188S,  In  behalf  of  said 
State,  on  oath  complains  tiiat  he  believes  that 
on  the  1st  day  of  July  in  said  year,  at  said  Port- 
land, intoxicating  liquors  were  kept  and  de- 
posited by  James  and  Kate  Dunphy,  of  Port- 
land, in  said  county,  in  a  certam  yard,  said 
yard  being  on  the  easterly  side  of  Green  Street, 
in  said  Portland,  and  is  the  first  yard  northerly 
irom  building  numbered  189  and  141  on  said 
street,  said  James  and  Kate  Dunphy  not  being 
then  and  there  authorized  by  law  to  sell  said 
liquors  within  said  State;  and  that  said  liquors 
then  and  there  were  intended  for  sale  in  this 
State  by  said  James  and  Kate  Duopby  in  viola- 
tion of  law,  against  the  peace  of  the  State,  and 
contrary  to  the  statute  in  sach  case  made  and 
provided. 

And  the  said  Benjamin  Gribbia,  on  oath,  fur- 
ther complains  that  he,  said  Oribbin,  at  Portland, 
onthelstdayof  July,  a.  d.  1685,  being  then  and 
there  an  officer,  to  wit,  a  deputy  sheriff  witiiin 
and  for  said  county,  duly  qualified  and  author- 
ized by  law  to  seize  intoxicating  liquors  kept 
and  deposited  for  unlawful  sale,  and  the  ves- 
sels containing  them,  tirtue  of  a  warrant 
therefor,  issued  in  confonnity  with  the  provi- 
noDS  of  law, — did  find  upon  the  above-described 
premises,  one  jug  containing  about  two  gallons 
of  rum,  one  copper  boiler  containing  about  one 
half-pint  of  rum,  intoxicating  liquors  as  afore- 
said, and  vessels  containing  the  same,  then  and 
there  kept,  deposited,  and  intended  for  unlaw- 
ful sale  as  aforesaid,  within  the  State,  by  said 
James  and  Kate  Dunphy;  and  did  then  and 
there,  by  virtue  of  this  authority  as  a  deputy 
sheriff  as  aforesaid,  seize  the  above- described 
intoxicating  liquors  and  the  vessels  containing 
the  same,  to  be  kept  in  some  safe  place  for  a 
reasonable  time,  and  hath  since  kept  and  does 
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still  keep  the  said  liquors  and  vessels  to  pro- 
cure a  warrant  to  seize  the  same." 
Mr.  Edward  M.  Rand,  for  defendant: 

The  complaint  in  this  case,  commonly  known 
as  a  search  and  seizure  process,  Is  drawn  un- 
der either  Rev.  Stat.  §  40  or  g  89,  or  under  both. 

Section  40  provides  that  "If  an^  person  com- 

Etent  •  *  •  makes  sworn  complamt  before  any 
jge  •  •  •  that  he  believes  that  intoxicating 
juors  are  unlawfully  kept  or  deposited  *  »  * 
by  any  person,  and  that  the  same  are  intended 
for  sale  within  the  State  in  violation  of  law, 
such  iiuigistrate  shall  issue  his  warrant,  directed 
to  any  officer  *  *  *  commanding  him  to  search 
the  premises  described  »  «  »  and  if  said  li- 
quors are  there  found,  to  seize  the  same  •  *  *. 
The  name  of  the  person  so  keeping  said  liquors, 
*  *  *  if  known.  •  *  *  shall  be  stated  in  such 
complaint,  and  the  officer  shall  be  commanded 
by  said  warrant  •  •  •  to  arrest  him,"  etc. 

The  search  and  seizure  statutes  are  aimed 
against  a  present,  and  not  the  past,  possession 
of  liquors.  The  person  Is  liable  who  at  the  date 
of  the  complaint  has  liquors,  and  not  the  person 
who  before  that  time  has  had  them  In  his  poa- 
session  wiUi  intent  to  sell. 
State  V.  Bowtey.  66  Me.  100. 
Section  80  provides  that  "intoxicating  liquors 
kept  and  deposited  in  the  State,  intended  for 
unlawful  sale  *  •  *  are  forfeited;  »  *  »  and 
in  all  cases  where  an  officer  may  seize  intoxi- 
cating liquors,  *  •  •  upon  a  warrant,  he  may 
seize  the  same  without  a  warrant,  and  keep 
them  in  some  safe  place  for  a  reasonable  time 
until  he  can  procure  such  warrant." 

Suchwarrant!  Whatwarrant?  Why,awar- 
rant  to  seize  the  liquors, — that  is  the  only  war- 
rant authorized  by  this  section.  It  gives  no 
right  to  search,  and  no  right  to  arrest,  but 
merely  declares  a  forfeiture  and  authorizes  a 
seizure. 

Mr.  Oeor^  M.  Seiders,  County  Atty., 
for  the  State: 

The  complaint  must  allege  the  name  of  the 
person  offending,  if  known,  and  such  person 
the  officer  shall  be  comman^d  tourest. 

68  Me.  418. 

If  an  officer  returns  upon  a  warrant  that  he 
has  seized  liquors  and  arrested  the  custodian  or 
keeper  of  them  by  virtue  of  that  process,  the 
respondent  is  thereby  precluded  from  claiming 
that  the  search  of  his  premises  was  without  a 
warrant,  or  that  the  proceedings  should  be  ex- 
clusively in  rem  aeainst  the  liquors. 

HS  Me.  228. 

Virgfin*  J.,  ddlvered  the  opinion  of  the 

court: 

The  defendant  moves  to  arrest  a  judgment 
agunst  him  under  a  search  and  seizure  com- 
print aod  warrant,  for  the  allesied  reason  that 
the  complaint  is  defective,  and  mat  at  most  the 
arrest  of  him  on  the  warrant  was  illegal.  We 
do  not  think  so. 

Following  the  order  adopted  in  Rev.  Stat, 
chap.  27,  80-^7,  of  first  prohibiting  the  va- 
rious modes,  therein  described,  of  selling  in- 
toxicatinff  liquors,  and  then  fixing  the  respec- 
tive penalties  for  a  violation  thereof,  the  statute 
then  takes  up  the  matter  of  the  liquors  them- 
selves. Accordingly,  %  88  prohibits  the  deposit- 
ing or  having  them  hi  one's  possession  with  in- 
tent that  they  shall  be  sold  In  this  State.  Sec- 
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don  89  declares  them  and  their  Tesaela  forfeited 
to  the  town  where  kept  when  seized,  and  au- 
thorizes an  officer,  whenever  he  could  seize 
them  with  a  warrant,  to  do  it  without  one  and 
bold  them  in  some  si^e  place, '  'for  a  reasonable 
time,  until  he  can  procure  such  warrant."  Ex- 
perience suggested  the  necessity  of  this  provis- 
ion; for  not  infrequently  liquors  liable  to  seiz- 
ure  and  seen  by  an  officer,  who  did  not  then 
hnve  a  warrant,  were  not  readily  found  after  a 
complaint  and  warrant  had  been  made  and  ob- 
tained. Hence,  to  meet  this  emergency,  this 
provision  was  enacted  to  allow  an  officer,  as  in 
analogous  cases,  by  virtue  of  his  official  capa> 
city,  to  act  at  once  by  taking  the  liquors  into 
his  possesdon  and  keeping  them  until  he  could 

Erocure  a  warrant  for  their  Bei2nire,  provided 
B  obtained  one  within  a  "  reasonable  time," 
which,  in  the  absence  of  any  good  reason  for  a 
longer  delay,  should  not  exceed  twenty-four 
hours.    Weeton  v,  Carr,  71  Me.  856. 

.  After  the  officer  has  taken  possession  of  the 
liquors  and  tiieir  vessels  and  put  them  in  a  safe 
place,  he  can  do  nothing  more  with  them  until 
he  procures  "such  warrant"  aa  is  mentioned  in 
Hie  last  line  of  thia  section,  which  is  a  warrant 
on  which  the  officer  might  search  for  and  seize 
the  liquors' iu  the  place  where  he  found  them. 

Then  %  40  points  the  mode  of  makinga  com- 
plaint and  obtaining  a  warrant  on  which  to 
search  for  and  seize  nquors,  or,  in  other  words, 
"such  warrant."  State  v.  Qramea,  68  He.  418, 
431.  And  as  this  is  the  only  provision  under 
which  a  warrant  can  be  obtained  to  search  and 
seize  liquors  in  a  place,  he  must  proceed  there- 
under within  the  time  mentioned,  obtain  a 
warrant,  and  seize  the  liquors  thereon ;  the  same 
as  when,  having  arrested  a  thief  in  the  act  of 
committing  a  larceny,  he  subsequently  to  se- 
curing  possession  of  the  offender  obtains  a  war- 
rant, and  arrests  and  holds  him  under  that,  and 
so  returns  on  it 

In  making  a  compl^nt  forawarrant  to  search 
a  place  for  liquors,  before  the  search  is  made, 
the  allegations  must  be  made  in  the  present 
tense,  to  wit,  that  they  "are  unlawfully  kept 
and  deposited  "  and  that  they  ' '  are  intended  for 
sale  within  the  State  in  vioUtion  of  law."  the 
statute  form  using  both  forms  "were  and  still 
are;"  for  in  such  cases  the  provisions  are  "aimed 
against  a  jnesent  and  not  a  past  possession  of 
liquors."  State  v.  Htmley,  66  Me.  100-102. 
But  when  an  officer  has  taken  them  into  his 
possession  for  safe  keeping  without  a  warrant, 
and  then  proceeds,  in  the  only  mode  known  to 
the  statute,  to  make  the  necessaiy  complaint  to 
procure  a  warrant,  the  allegations  must  be 
chan«d  to  the  paat  tense,— that  they  were  un- 
lawfully kept  and  deposited  in  the  place  when 
and  where  the  officer  found  them  when  he  took 
them,  and  that  they  were  then  and  thera  in- 
tended for  sale  within  thia  State  in  violation  of 
law;  for,  after  being  taken  by  the  ofScer  even 
for  safe  keeping  only,  it  could  no  longer  be  con- 
sistently alleged  that  they  still  "are  sept"  and 
"  are  intended  for  unlawful  sale." 

When  the  warrant  is  thus  obtained  with  the 
proper  allegations  in  the  complaint,  the  liquors 
are  taken  therefrom  and  due  proceedings  had 
thereunder.  Thus,  in  the  case  already  cited, 
in  construing  what  is  now  g  39,  Peters,  J.,  said: 
"By  that  provision  an  officer  may  seize  liquors 
without  a  warrant;  but  in  such  a  case  he  must 
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keep  them  until  a  warrant  can  be  ohtained;  so 

that,  when  a  warrant  is  procured,  the  officer 
can  take  the  liquors  thereupon.  "The  wamnt 
is  usable  nurie  pro  tune."  State  v.  Howiqf,  tm- 
pra.  The  same  view  is  recognized  in  Wetla* 
V.  Carr,  tupra. 

And  when  the  name  of  the  person  so  keep- 
ing said  liquors  is  stated  in  the  complaint,  the 
officer  shall  be  commanded  by  the  warrant  to 
arrest  him.   Rev.  Stat.  chap.  37.  §  40. 

The  officer's  return,  therefore,  is  correct,  that 
he  seized  the  liquors  mentioned  in  the  complaint 
"by  virtueof  the  warrant."  State  v,  MeCaffertt,-, 
63  Me.  323. 

The  complaint  also  properly  sets  out  the  es- 
sential facts  of  the  officer's  pnmarily  taking  the 
liquors  "by  virtueof  his  authority  of  dul^qoal- 
ifled  deputy  sheriff,  and  not  hy  virtueofawir- 
rant,  and  of  his  keeping  them  until  on  the  same 
day  he  applied  for  a  warrant." 

fercepito/w  owrruled. 

Peter**  Oh.  J.,  Walton,  ZAbey.  Eb- 
ery  and  HMkell,  JJ.,  concurred. 


Helen  H.  LEACH 
o. 

Epps  a.  LEACH. 

Where  a  huaband  had  a  loathsome  dis- 
ease upon  him  before  be  married  and 

iDtentionally  withheld  that  fact  from 
his  wife,  and  the  knowledge  of  tbe  fact, 
when  brought  home  to  her,  was  dUcn- 
lat^  to  iQS^e  her  miserable,  cause  her 
mental  pain,  angnisbf  and  BufTering,— 
Held,  such  conduct  constitutes  eniel 
and  abusive  treatment  within  the 
meaning  of  t^e  divorce  law. 

(Knox  Decided  Febnuur  U.  1887.) 

ON  exceptions  by  lil>elee.  Overruied. 
In  lus  charge  tbe  presiding  justice  instmcl- 
ed  tbe  jury  as  follows: 

"  To  sustain  the  charge  of  cruel  and  ahmfre 
treatment,  the  plaintiff  must  prove  that  the  de- 
fendant intentionally  so  ponducted  himself  to- 
wards her  as  to  endanger  her  life.  limb,  or 
health,  or  create  a  reasonable  apprebensxHi  of 
such  injury.  *  «  *  It  may  be  done  by  act  or 
word;  it  may  be  done  by  look;  it  may  be  daat 
by  the  omission  of  words.  ,  •  *  *  Why,  gen- 
tlemen, a  parent  may  convulse  his  child  with 
grief  uid  anguish  by  an  angry  look,  as  wdl  as 
by  a  blow  or  an  angry  word.  The  master  may 
drive  his  faithful  dog  Trom  him  by  on  angry 
look,  and  by  a  change  of  the  countenance  he 
will  bound  to  his  feet  to  be  caressed.  •  *  • 
Now,  in  this  case,  cruel  and  abusive  treatment 
is  alleged,  and  there  are  specifications  of  the 
grounds  relied  upon  to  prove  it  In  ocmiider- 
mg  it,  you  are  limited  to  the  speciflcatioDs. 
The  specification  is,  in  subetance.  that  the  de- 
fendant had  upon  him  a  loathsome  disease  be- 
fore marriage,  knowing  it,  and  did  not  dis- 
close the  fact  to  his  wife.  *  •  •  If  vou  are 
satisfied  thaX  he  bad  the  disease  before  he  mar- 
ried, and  did  not  disclose  the  fact  to  his  wife, 
and  a  knowledge  of  the  fact  when  broogbt 
home  to  her  was  calculated  to  make  her  mis- 
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«rab1e,  cause  her  meatal  ptdn,  anguish,  and 
mifferinff  tothe  degree  that  I  hare  described  to 
^ou;  and,  the  defendant  intentionally  withheld 
the  fact  from  her,— then  you  would  be  author- 
ized to  find  that  the  charge  of  cruel  and  abus- 
ive treatment  was  sustain^." 

Mr.  J.  E.  Hsnly*  for  libelee: 

An  amendment  introducing  a  new  cause  of 
action  is  not  allowable. 

Anni*  v.  OUmore,  47  Me.  152;  MiUiken  v. 
WhiU^t<mte,  49  Me.  627;  Cooper -v.  Waldron.  50 
He.  80;  Farmer  v.  JFbrtland,  68  Me.  46. 

To  sustain  a  libel  for  divorce  for  the  cause  of 
extreme  cruelty  there  must  be  evidence  of  per' 
aonal  violence  intentionally  inflicted  of  such 
a  character  as  to  endanger  the  life,  limb,  or 
health  of  the  libdant,  or  create  reasonable  ap- 
prehenfdon  of  such  ^nger. 

Fordv.  F\ml,  104  Mass.  198. 

In  a  libel  fordivorce  on  account  of  adulteir  in 
the  husband,  it  appearing  that  the  parties  bad 
lived  together  for  several  years  after  the  hus- 
band had  the  venereal  disease,  the  court  held 
that  it  must  be  presumed  that  the  libelant  had 
knowledge  of  the  offense  and  pardoned  the  of- 
fender. 

N&rth  V.  N<yrth,  6  Mass.  SaO.  Also,  upon 
condonation,  nee  Rogertv.Bogen,  1S9  Ha».  423; 
Anon.  6  Mass.  147. 

When  a  husband  on  the  16th  day  of  April, 
1888,  obtained  Information  of  the  commif»ion 
of  adultery  the  wife,  and  continued  to  co- 
haUt  ^th  her  until  April  29,  1888,  the  presid- 
ing justice  was  justified  in  fluding  condona- 
tioD  on  the  part  of  the  husband. 

Mdglat?Uinv.  MaglatkUn,  188  Mass.  299. 

The  practice  of  masturbation  in  the  presence 
of  the  wife,  but  without  compelliD?  her  to  re- 
main, which  injures  her  health  by  its  effect 
upon  her  feelings,  is  not  "cruel  and  abusive 
treatment." 

Pub.  Stat.  chap.  146,  §  1;  Wood  v.  Wood,  3 
New  Eng.  Rep.  174. 

That  syphilis  is  a  poison  has  always  been 
conceded.  As  to  what  the  poison  is,  it  is  wiser 
to  confess  ignorauce. 

Eeyes,  \^nereal  Diseases,  p.  61. 

Syphitts  may  be  inherited. 

It  nuy  he  acquired  by  contact  with  the  poi- 
son in  many  ways. 

Id.  76. 

When  the  father  is  diseased  and  the  mother 
healthy,  the  child  is  healthy  as  a  rule. 
Id.  pp.  76.  69,  70. 

After  the  virulence  of  the  disease  has  become 
exhausted,  then  a  man  may  marry,  and  should 
marry,  as  discharging  a  duty  due  to  society. 

Id.  p.  78. 

It  is  a  less  serious  matter  to  have  syphilis 
than  that  one's  father  should  have  died  of  con- 
sumption  or  cancer.  The  danger  and  the 
severity  of  common  syphilis  is  much  overrated 
1^  the  profession,  as  well  as  by  the  public. 

Id.  p.  77. 

Mr.  J.  E.  Moore,  for  libelant: 

The  first  exception  relates  to  the  amendment. 
That  was  addressed  to  the  discretion  of  the 
presiding  Justice,  and  his  decision  upon  It  was 
not  subject  to  exception. 

Ford  r.  Ford,  104  Mass.  198;  Harrington  v. 
Ha/rringtm,  107  Mass.  839;  Oram  v.  Sherburne, 
14  Ha.  48. 


The  moat  that  can  be  said  Is  that  the  judge, 
in  his  discretion,  directed  the  specifications 
filed  to  lie  a  part  of  the  amendment;  which 
could  not  injure  the  libelee.  So,  in  any  view  of 
the  matter  no  exception  lies. 

Harrison  v.  Harrington,  107  Mass.  829; 
FordY.  FML,  104  Mass.  198;  Oardnery.  Gard- 
ner, 3  Gray,  484. 

In  a  note  in  Greeuleaf  s  Evidence  it  is  said: 
"Professional  books,  or  books  of  science  (s.  g. 
medical  books) are  not  admissible  in  evidence." 

1  Greenl.  Ev.  §  440,  note;  1  Whart.  Ev.  2d 
ed.  666;  Commonweal^  v.  Wilton,  1  Gray,  388; 
Oommonioealth  v.  Sturtivant,  117  Mass.  122. 

The  questions  are  immaterial  and  collateral, 
and  although  they  mi^ht  perhaps  have  been  ad- 
mitted, in  the  discretion  of  the  court,  their  ex- 
clusion is  not  subject  to  exception. 

Mayhew  v,  SulUtan  Mining  Co.  76  Me.  100; 
Commonwealth  v.  Bean.  187  Mass.  570;  Ford 
V.  Fbrti,  104  Mass.  198. 

The  presumption  is  in  favor  of  a  ruling,  and 
the  excepting  party  must  make  it  appear  m  the 
exceptions  that  the  evidence  excluded  would, 
if  admitted,  have  been  material.  There  is 
nothing  In  them  to  show  this. 

Fhirjield  v.  Oldtoun,  78  Me.  678. 

Neither  is  there  anything  to  show  tliat  the 
lit)elee  was  aggrieved  at  its  exclusion,  as  there 
must  be  to  have  the  exceptions  sustained. 

Tarr  v.  Smith,  66  Ma  97;  Sarriman  v. 
Sanger,  67  Me.  442;  MiUeU  t.  Maraton,  63  Me. 
477. 

It  was  wholly  within  the  discretion  of  the 
judge  whether  he  would  call  the  attention  of 
the  juiT  to  the  evidence  and  not  subject  it  to 
exceptton. 

Dat^  V.  Haj^ord,  56  Me.  346;  Yirgie  v.  ^et- 
ton.  78  Me.  452. 

In  Letter  v.  Lj/tter,  111  Mass.  837,  838,  829, 
Jusfw  Gray,  says:  "Any  acts  or  conduct  which 
injured  or  endangered  life,  limb,  or  heidth,  or 
created  reaoonable  apprehension  of  such  in- 
iur^  or  danger  from  a  continuance  of  the  co- 
habitation, would  constitute  cruel  and  abusive 
treatment  within  the  meaning  of  the  statute. 

Bailey  v.  Bailey,  97  Mass.  378,  where  there 
is  more  discussion. 

The  court  has  a  right  to  give  Instructions, 
even  without  t}eing  asked,  when  the  jury  fail 
toagree;  and  to  send  them  out  again.  Tliis  is 
provided  for  by  statute,  and  settled  by  the 
court;  and  It  matters  not  whether  both  (»r  either 
counsel  are  present,  or  neither. 

Rev.  Stat.  chap.  83.  §  86:  Virgie  v.  Stetton. 
78  Me.  453:  Edmundt  v.  Wiggin,  34  Me.  005; 
Emery  t.  Eitet,  81  Me.  IBS. 

Per  CaH»m: 

The  rulings  of  the  court  touching  the  ert- 
dince  during  the  trial  appear  to  be  correct. 
'  The  rules  of  law  laid  down  In  the  charge  are 
in  accord  with  the  opinion  of  the  court  in 
Holyoke  v.  SotyOx  8  New  Eng.  Ben.  169,  78 
Me.  404,  and  need  no  further  conndaation. 
The  requested  instructions  were  properly  with- 
held: as  the  charge  of  the  presiding  Justice  cor- 
rectly gave  the  law,  and  with  sufncient  pre- 
ci^n,  touching  all  matters  contained  in  the 
requests  that  were  proper  considerations  for 
thejury.    The  amendment  was  allowable. 

^Bo^ttion*  omruUd. 
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Banniel  S.  DAVIS 
«. 

James  F.  HALONEY. 

1.  When  an   attachment  is  made  on 

personal  property  and  receipts  are 
taken  therefor,  another  officer,  hold- 
ing the  execution  isBued  upon  a  Jude- 
ment  in  rem  in  the  action  in  which  saoh 
attachment  was  made,  but  not  holding 
ttie  receipt,  cannot  lef^ally  demand 
the  property  attached  from  the  receipt- 
or so  as  to  subject  the  property  to  the 
lien  imposed  by  tiie  origmal  attach- 
ment. 

S.  A  creditor  who  directs  an  officer  to 
take  an  accountable  receipt  for  prop- 
erty attached  thereby,  elects  to  rely 
upon  the  receipt  rather  than  upon  any 
obligation  of  tne  officer  to  keep  the 
property  safely. 

8.  Tr«spMB  may  be  maintained  acaiiist 
on  olSeer  for  seising  on  ezeentlon 

f»ropertx  not  liable  to  seizure,  though 
t  be  the  same  property  which  was  at- 
tached on  the  original  writ  and  for 
which  receipts  were  given, —  the 
officer  making  the  seizure  not  holding 
the  receipt. 

(Penobsoot  Decided  February  14, 188T.1 

ON  report.    Dtfendant  defaiUted. 
Mr.  Jasper  Hntchingpi,  for  plaiotiff: 
Malooey  bad  do  receipt  when  he  took  tbe 
property,  and  therefore  he  bad  no  lawful  right 
to  aemaud  of  ttie  reoeiptors  the  property  at- 
tached on  Uie  writ. 

Qilmtm  t.  MeNeU,  49  He.  099;  HincJOey  t. 
Bridgham,  46  Me.  460. 

TTie  taking  of  the  receipt  dissoWea  the  at- 
tachment on  the  writ.  So  that  it  was  only 
through  the  receipt  that  Uie  creditor  could  re- 
ceive any  benefit  from  the  attadmient 

atarOes  t.  DHnkaater,  48  Me.  468;  Water- 
houte  y.  Bird,  87  Me.  826. 

Our  own  courts  have  held  that  an  officer  ia  a 
trespasser  in  taking  away  a  debtor's  property 
that  is  exempt  from  attachment,  although  no 
demand  or  dsim  is  made  by  the  debtor  at  any 
time.   This,  at  least,  seenas  to  be  tbe  law 
where  the  debtor  himself  brings  an  action  for 
damages.   It  was  so  decided  fifty  years  ago  in 
14  Me.  812.   It  waa  also  decided  two  years  ago. 
WentiPortA  v.  Sawffer,  76  Me.  484. 
The  following  cases  are  not  in  point: 
Smith  V.  Chadwiek.  61  Me.  515;  Clapp  v. 
Thoma$,  6  Allen,  158;  Colam  v.  Wilton,  58  Me. 
416. 

Mr.  H.  Z*.  Mitchell,  for  defendant: 
At  the  time  of  the  original  attachmmt  upon 
tbe  writ,  March  21, 1884,  the  plaintiif  in  this 
suit  was  present;  and  if  he  claimed  that  any 
portion  of  tbe  books  were  exempted  property, 
then,  in  order  to  have  them  left  unattached,  he 
was  bound  to  set  apart  such  portion  and  notify 
the  officer,  in  order  to  justify  him  In  leaving  the 
hooks  so  claimed  as  exempt.  Tbe  plfuntiff 
failed  to  do  so,  and  tbe  officer  was  bound  to  at- 
tach all  of  the  books  that  woe  confused  with 
the  whole  lot  of  books  that  wen  attached. 

8mi(h  T.  madttiek,  61  He.  616;  Ctapp  t. 
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Thomag,  5  JJlm,  1S8;  2faA  Farringten,  4 
Allen,  157. 

The  question  presented  in  Iknc  v.  Cketug^ 
103  Mass.  181,  is  very  much  like  tbe  qoeati«i 
presented  to  this  court  in  this  case,  now  nndef 
consideration;  that  is,  that  portion  of  this  cue 
that  relates  to  the  confusion  of  all  the  booki. 

In  the  opinion  of  the  court,  in  TScitdieU  t. 
Shaw,  64  Mass.  46,  the  court  sa/s:  "  But  tbe 
otficer  was  not  boimd  to  investigate  the  geDu- 
ineness  or  sufficiency  of  the  receipt:  he  held  an 
execution  from  a  court  of  competent  joiisdic 
tioD,  and  that  was  a  legal  justificaticMi  to  hhn 
for  taking  and  selling  the  present  plaintiS'f 
property.  No  action,  therefore,  either  of  trn 
pass  or  case,  can  be  maintained  agiitfnrt  him  br 
the  present  plaintiff,"  and  cites  the  case  Wu- 
marth  v.  BttH,  7  Met.  257. 

In  deliveriDg  the  opinion  of  the  court  in  ViU- 
ton  Mfg.  Co.  v.  BtiUer,  34  Me.  440,  Judge  Ten- 
ne^  says:  "  No  obligation  Tests  upon  a  minit 
ternl  officer  to  look  beyond  a  precept  in  lus 
hands,  as  a  sufficient  leral  warrant  to  obCT  i6 
commands,  and  it  wooldbe  absmd  to  hold  aim 
accountable  for  any  error  in  the  judida)  pro- 
ceedings of  the  court  which  awarded  it" 

If  the  debtor  who  has  a  laiver  quantitj  of 
any  kind  of  provisions  than  the  law  cxsnpt& 
from  attachment,  sets  apart  no  portion  thereof 
iox  the  use  of  himself  and  family  before  t  is 
about  to  be  attached,  mA  makes  no  daim  to 
any  portion  of  it  when  the  officer  is  about  to 
attach  tne  whole,  he  cannot  maintain  an  actioa 
against  the  officer  who  takes  the  whole. 

Clapp  V.  Thomas.  87  Mass.  158;  Smitt  t. 
Chadwiek,  61  Me.  516;  Copp  v.  WiUiama,  1» 
Mass.  401,  and  cases  cited  on  p.  405. 

Chi^  Jitetiee  Peteis,  in  the  opinion  of  the 
court  in  the  caseof  fKtf^ml  T..Saff,T7Me.56B, 
Bays:  "The  receiptor  is  under  no  obllgatirai  to 
the  creditor.  His  agreement  is  not  with  him. 
There  is  no  privity  between  them.  The  (rfficer 
is  responsible  to  the  creditor  whethCT  the  re- 
ceiptor is  liable  to  him  or  not.  The  receipt  a 
for  the  officer's  protection,  not  for  tbe  cred- 
itor's. 

Also  see  case  Hapgood  v.  B^,  20  He.  S7& 
I  submit  that  the  case  QUmore  v.  McIfeS.  4S 
Me.  599,  is  not  a  rule  to  govern  this  case  no* 
before  ^e  court,  for  in  mat  case  the  ctBar 
who  made  the  demand  waa  the  same  ofBcer 
who  made  the  original  attachment. 

Haskell*  J.,  delivered  the  opinion  of  tltf 
court; 

Trespass  against  an  officer  for  aa  nsliv- 

ful  seizure  of  books,  on  executi<m  against  the 
plaintiff. 

A  deputy  sheriff,  out  of  office  when  the  sei- 
zure was  made,  had  attached  certain  books  tn) 
book  cases  on  a  writ  agaiuat  the  plaintifl,  and 
hy  direction  of  tbe  creditor  bad  taken  the  pkls- 
tifTs  accountable  reoeipt  tber^or,  with  mredes 
approved  by  the  credwu',  sod  thereupon  hsd 
surrendered  the  jHroper^  attached  to  the  |riiii>- 
tiff ,  the  debtor. 

The  receipt  stipulated  that  the  debtor  should 
return  the  property  attached,  to  the  officer  or  to 
his  successor  in  office,  or  to  any- person  anUior- 
ized  to  receive  the  same  on  demand.  3y  dired- 
ing  the  officer  to  take  the  receipt  tbe  creditor 
elei^  to  rely  upon  it,  rather  than  iqw  wtj 
obligation  of  the  officer  to  keep  the  pn^^ 
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safely,  and  upoa  gaining  posBession  of  it  might 
assert  it  as  equitable  assi^ee  thereof,  and  no 
demand  upon  the  attaching  officer  would  be 
required  (Shepherd  v.  HcM,  1  New  Eng.  Rep. 
S69,  77  Me.  S69);  but  this  she  did  not  do.  The 
receipt  was  alloved  to  remain  with  the  attach- 
ing officer  to  Whom  the  debtor  engaged  to  be 
accountable;  and  the  creditor,  having  procured 
a  special  judgment  and  execution  against  the 

?)roperty  attached, — the  debtor  meanwhile  hav- 
ng  been  discharged  as  an  insolvent  debtor, — 
caused  another  Ameer,  not  holding  the  receipt, 
to  demand  the  property  attached,  that  he  might 
seize  it  on  the  execution.  This  officer  could 
make  no  legal  demand  for  the  property,  because 
be  did  not  bold  the  receipt  (Oilmore  v.  McNeil, 
46  He.  699;  Hinekleyy.  Bridgkam,  46 Me. 460); 
nor  did  he  pretend  to  demand  the  pro^rty  by 
virtue  of  the  receipt,  but  rather  required  the 
debtor  to  produce  certain  proper^,  that  he  was 
not  compelled  to  produce  that  it  might  be 
taken  on  the  executioQ, 

TnK,  the  debtor,  supposing  the  ofiBcer  au- 
thorized to  demand  the  property  by  virtue  of 
the  receipt,  produced  it  and  demanded  his  re- 
ceipt, which  being  refused  him,  he  forbade  the 
officer  from  taking  away  a  part  of  the  property 
that  be  bad  produced,  viz.,  the  books;  but  the 
officer,  in  disregard  of  the  debtor's  protest,  took 
all  tbe  property  produced  and  sold  it  on  the  ex- 
ecution. By  the  terms  of  his  execution  he 
could  mly  take  property  upon  which  the  at- 
tachment created  a  uen,  that  he  might  perfect 
the  same,  and  be  could  only  do  this  oy  gaining 
possession  of  the  property  by  demand  upon  the 
receipt;  so  that  tiie  seizure  made  by  him  on 
the  execution  was  not  a  continuation  of  and 
po^ection  of  any  lien  created  by  the  attach- 
inent>  but  was  an  independent  seizure  of  prop- 
erty that  bad  either  passed  to  the  debtors 
assignee  in  insolvency  or  was  exempt  from  sei- 
zure upon  execution;  and  as  the  debtor  had  law- 
ful possession  of  the  property  that  he  forbade 
the  officer  to  take,  whether  it  belonged  to  him 
or  to  his  awignee  in  insolvency  is  immaterial, 
and  he  should  recover  the  value  of  the  same. 

D^endant  d^atUttd  for  $16S  tntk  intemt 
from  December  S,  1S86. 

Peterftt  Ck.  J.,  Walton,  Dulbrth, 
Emarjr*  and  Foater.  JJ.,  concurred. 


John  C.  BRIGG9,  Ext.,  Appt., 

V. 

BAPTIST  CHURCH  at  East  Auburn. 

Where  an  executor  1b  also  named  as 
trnstee  in  a  vrllL  but  gives  bond  only  as 
executor,  he  is  cnar^able  for  the  pro- 
perty in  his  hands  in  his  capacity  as 
execntor,  ontll  he  has  given  bond  as 
trustee  and  charged  himself  as  trus- 
tee. 

(Androaoogvin  Decided  February  10,  1887.) 

ON  excepti(His  by  appellant.  Ocwrru2a2. 
An  appeal  from  the  foUovrlng  order  and 
decree  of  probate  court: 

"It  is  ordered  that  the  said  John  C.  Brlggs 
render  his  account  of  administration  Into  our 
said  court,  on  oath,  on  or  bef<ae  the  second 
Tueed^  ol  December,  a.  d,  1866.aiid  charge 

MB. 


himself  therein  with  t^  shares  of  the  stock  <^ 
the  Atlantic  &  St.  Lawrence  Railroad  Com- 
pany, or  the  value  thereof,  and  one  share  of 
tbe  ptock  of  the  Lewiston  Falls  Manufacturln? 
Company,  or  the  value  thereof,  together  with 
any  and  all  sums  of  money  received  by  him,  as 
income  or  dividends  on  said  stocks  or  either  of 
them,  since  bis  appointment  as  execntor ;  also 
the  income  received  by  him,  as  aforesaid,  from 
the  real  estate  described  ib  "Item  10"  of  tbe  will 
of  said  Daniel  Briggs. 

The  will  of  tbe  testator  in  items  10  and  IS 
read  as  follows: 

"Item  10.  I  give  and  bequeath  to  the  Bap- 
tist Church  at  East  Auburn,  of  which  I  am 
now  a  member,  the  use  and  improvement  of 
tbefollowing-describedrealestate.  *  *  *  And, 
should  said  church  refuseor  neglecf  to  occupy 
said  premises  for  the  above-named  purposes  for 
the  space  of  thirty  days,  I  hereby  direct  my 
executor,  hereinafter  named,  to  take  possession 
thereof  and  rent  said  premises  and  appropriate 
the  proceeds  thereof,  for  repairs  on  the  building 
and  fence  of  said  premises,  or  for  erecting  on 
said  lot  a  stable  or  wood  house,  as  be  may  deem 
proper,  until  said  church  shall  desire  to  occupy 
said  parsonage  for  the  purposes  aforesaid,  which 
said  church  may  again  occupy  and  Improve  by 
giving  said  executor  thirty  days'  notice  of  its 
intention  sotodo,"  etc. 

"Item  12.  I  give  and  bequeath  the  income 
of  two  shares  in  the  Atlantic  &  St.  Lawrence 
Railroad  Company,  and  one  share  in  the  Lew- 
istoD  Falls  Manufacturing  Compauy,for  the  use 
and  support  of  preaching  in  the  meeting-house 
hereinbefore  mentioned;  and  mv  executor  is 
hereby  directed  to  take  charge  of  said  railroad 
and  manufacturing  shares,  and  appropriate  the 
income  thereof  for  the  support  of  a  Galvinist 
Baptist  minister  who  may  |be  settled  by  the 
church  at  this  place,"  etc. 

Mr.  C.  Record,  for  appellant: 

The  property,  of  tbe  income  of  which  the  peti- 
tioner clamiB  an  exhibit,  is  a  trust  fund,  and 
before  the  executor  can  lawfully  be  called  on 
to  charge  himself  with  Its  "value,"  be  should  be 
required  to  give  bond  as  4«8tamentary  trustee 
under  tbe  will.  Rev.  Stat  chap.  88,  g  1,  pro- 
vides for  giving  bond  by  the  trustee,  and  the 
following  sections  direct  the  course  to  be  pur- 
sued by  bim  in  administering  the  trust.  Sec- 
tion 14  provides  that  "tbe  foregoing  provisions 
are  appHcable  to  executors"  who,  by  tbe  pro- 
vi^ons  of  the  will,  become  trustees  "by  opera- 
tion of  law  without  express  appointment." 

In  Deerinff  v.  Adanu,  87  Me.  37S,  the  court 
says  "that  trustees  heforeentering  upon  the  du- 
ties of  their  trust  shall  nve  a  bond  with  certain 
prescribed  conditions.  The  duties  of  executors 
and  trustees  are  separate  and  distinct,  and  sep- 
arate and  distinct  bonds  must  be  given."  Tbe 
same  doctrine  Is  held  in  Oroton  v.  RuggUt,  17 
Me.  141;  Elder  v.  EUUr,  50  Me.  548;  and  in 
Wyman  v.  Bvhbard,  13  Mass.  234. 

We  have  already  spoken  of  the  difference 
between  the  Massachusetts  decisions  and  those 
of  our  own  StMe,  in  reference  to  this  point  under 
consideration,  and  that  the  difference  arises  by 
reason  of  tbe  statute  (chap.  68,  §  14)  already 
cited.  A  further  reason  Is  given  in  Dorr  v. 
Wainwight,  18  Pick.  828. 

Meter*.  Oeo^e  C.  *  Charlas  E.  Wln^, 
for  ai^wUee: 
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It  aeems  to  ub  that  tlH  coiirt  here  will  adopt 
the  exact  courae  taken  in  Prior  v.  Talbot,  10 
Cush.  1. 

This  was  a  case  where  the  executor  Was  also 
appointed  trustee  in  a  will,  but  gave  bond  only 
as  executor,  and  the  court  determiued  that  he 
was  chargeable  for  the  propertv  in  his  bands 
in  his  caimcity  of  executor,  until  be  had  given 
bond  as  trustee  and  charged  himself  with  the 
property  as  trustee.  We  cannot  perceive  any 
bardsbip  in  such  a  requirement,  and  we  submit 
that  no  other  course  can  be  adopted  with  prud- 
ence or  safety. 

The  same  practice  was  adopted  by  the  court 
In  Massachusetts  as  long  ago  as  1880,  and  has 
never  been  departed  from;  in  HaU  t.  Oathing, 
$  Pick.  897,  the  court  says  that  an  executor 
who  is  also  tnislee  under  the  wil]  cannot  be 
•considered  as  holding  any  part  of  the  assets  in 
the  tatter  capacity  until  he  has  settled  an  ac- 
count at  the  probate  office,  as  executor,  in  which 
be  is  credited  as  executor  with  the  amount 
which  he  holds  as  trustee,  and  that  such  an 
account  ouriit  not  to  be  passed  by  the  lodge  of 
probate  without  first  requiring  bonds  from  the 
party  as  trustee.  Now  the  court  will  observe 
that  the  word  "trust"  or  "trustee"  does  not 
occur  at  all  in  thode  items  of  the  will,  which  are 
here  shown;  that  certainly  the  appellant  has 
never  qualified  as  trustee;  and  that  be  has  never 
accounted  as  executor  for  the  property  be- 
queathed for  the  benefltof  the  church,  although 
more  than  twenty  years  have  elapsed.  He  cer- 
tainly cannot  complain  of  undue  haste  on  the 
part  of  the  church,  or  that  he  has  lacked  for 
time. 

The  Judge  of  probate  had  full  jurisdiction 
of  the  case,  and  the  subject. 
Rev.  8tat.  chap.  6Sg  g  1,  6. 

Per  Cnriaju: 

The  court  it  of  opinion  that  the  exceptions 
■t/tould  be  overruled,  and  thai  the  order  and  decree 
■<tf  Ihe  Judge  ^  Proiote  he  afflrmed.  Prior  t. 
Tttlbet,  10  Cush.  1. 

Charles  D.  3RTANT  gt  al. 

». 

COUNTY  COMMISSIONERS  of  Penobscot 
County. 

1.  The  location  of  a  way  by  oounty  com- 
mlBsioners  ie  not  inTalid  becanae  it 
does  not  reach  the  tenaini  named  in 
the  petition. 

3.  A  petition  for  a  way  is  sood  when  it 
names  the  temlni  and  gives  the  fc^n- 
eral  eonne  of  the  route  with  sufficient 
accuracy  to  answer  all  practical  pur- 
poses. 

S.  A  fwnunittee  appointed  by  the  supreme 
judicial  court  on  an  appeal  from  the 
judgment  of  the  county  commissioners, 
has  only  to  inqolre  whether  common 
eoavenience  juid  neceaaity  require 
that  the  doings  of  the  commissioners 
shall  be  affirmed  or  reversed,  In  whole 
or  in  part. 

4.  Such  oonuaittee  Is  not  to  detenaine 
the  l^^ty  of  the  AiAagm  of  the  eon^ 
mijwionera. 
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N  exceptions  by  the  appellees  to  the  ruling 
of  the  court  In  accepting  the  report  of  a 
majority  of  a  committee  on  an  appeal  from  the 
doings  of  the  County  Commissioners,  and  dela- 
mining  that  the  report  reversed  the  dedami  ct 
the  commissioners.  Suttainett, 

Meetra.  Hiunphrejr  ft  Appleton.  tar  ap- 
pellees: 

The  commifisioners  are  to  be  satisfied  "  that 
the  petitioners  are  responsible  and  that  an  in- 
quiiy  into  the  merits  is  expedient,"  and  shall 
give  a  certain  prescribed  notice.  But  tbeee  re- 
quirements of  the  statute  have  been  held  in 
uyr  V.  Dyfour,  68  Me.  492,  to  be  merely  dine- 
tory,  ami  into  these  preliminaiy  qoettions,  in 
Mo^e  App.  68  He.  407,  it  was  deoded,  aoon- 
mittee  has  no  authority  to  inquire. 

The  decision  of  the  commiasioDersuprai  the 
preliminary  questions  "  of  the  responsibility  of 
the  petitioners,  and  the  expediency  of  an  in- 
Quiry  into  the  merits,"  is  wholly  shut  out  from 
tne  cousideratioo  of  the  committee,  by  the  de- 
cisions in  68  Me.  407. 492,  before  cnted;  and  in 
Irvinff  V.  Oauntjf  (hmrt.  St  Me.  515,  it  was 
held  to  be  no  part  of  their  duty  to  lay  out  the 
road  or  to  assess  land  damages,  so  that  the  only 
judgment  of  the  commisaioDers  which  tM 
committee  can  report  whether  it  should  be  in 
whole  or  in  part  affirmed  or  reversed,  is  the 
judgment  the  commissioners  make,  under  Rev. 
Stat.  chap.  18,  ^  4,  after  viewing  the  route  and 
hearing  tne  parties,  that  the  way  is  or  is  not  of 
common  convenience  and  necessity.  "  If  they 
judge  the  way  to  be  of  common  convenieDce 
and  necessity  •  *  •  they  shall  proceed  to  per- 
form the  duties  required  "  is  the  language  of 
this  statute.  This  is  the  only  judgment  they 
make,  and  the  only  judgment  from  which  an 
appeal  can  be  taken.  "The  only  dedsiua 
which  is  to  be  returned  and  plaoed  on  file,**  says 
Danforth,  J.,  in  Moor^a  App.  supra,  **b  thai 
which  results  from  the  hearing  after  notice 
given,  and  refers  to  the  granting  or  refusal  of 
toe  petition  upon  the  merits  after  the  view  at 
well  as  the  hearing.  Hence  an  appeal  is  allow- 
able <mly  from  the  final  dedsion  of  the  oma- 
missioners,  which  they  thus  return  and  place 
on  file,  and  not  from  Uie  preliminary  adj^ca- 
tion"  that  the  petitioners  are  responsible,  and 
that  an  inquiry  Into  the  merits  is  expedient. 
"  The  committee,"  says  the  court  in  Irving  r. 
County  Comra.  SO  Me.  615,  "had  discharged 
their  full  duty  when  they  had  acted  upon  the 
affirmation  or  reveraal  of  the  Judgment  of  the 
county  commissioners."  Thea  jodgment  that 
common  convenience  and  necessity  (wes  or  does 
not  require  the  location  of  the  road  in  question, 
is  the  judgment  of  the  county  commisaiooOT. 
and  the  only  judgment  oontemplaled  by  the 
statute  and  submitted  on  appeal  lo  the  com- 
mittee. 

In  Shattuek  v.  County  Cbmn.  79  Me.  171. 
which  was  an  ^peal  to  a  committee  from  the 
judgment  of  county  commiasioners,  the  court, 
in  an  opinion  drawn  by  Ohisf  JitMee  Peten; 
recommitted  to  the  committee  its  report  with 
special  instructions  to  tbem  to  determine 
whether  the  way  would  or  would  not  be  of 
common  convenience  and  necessi^;  and  also, 
under  the  peculiar  facts  of  that  case,  whether 
the  way  would  he  of  common  convenieDoesad 
necessity  because  d  its  ocmvenlBnoe  andneoet- 
sity  to  tne  bridge  company,  and  notothenrinL 
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This  dngle  qaeBtion  of  "common  convenience 
and  necessitv "  Is  all  that  is  included  In  the 
"  Jadgmeot  of  the  commissioners,  and  is  all 
that  is  submitted  to  a  committee  on  an  appeal, 
and  must  therefore  be  the  exclusive  basis  for 
their  affirmation  or  reversal  of  such  judgment. 

See  Hodgdon  v.  County  Gomra.  73  Me.  248. 

The  oranmittee  solemnly  proceed  to  reverse 
the  acts  of  tbe  commissioner,  because  in  their 
jodement  tbe  proceediufi^  in  laying  out  said 
road  were  illegaUand  void.  Whether  tbey 
were  so,  or  not  so.Vas  none  of  their  business; 
for,  ajs  Judge  Cutting  tersely  remarks  in  Inhab- 
itanttof  Bntntwick,  Appta.  37  Me.  450,  "this 
act  nowhere  authorizes  the  committee  to  decide 
abstruse  questions  of  law."  As  well  might 
tbey  pass  upon  the  constitutional  existence  of 
tbe  court  of  county  commissfoDors,  as  they 
nndertook  to  do  In  InhiMtanU  <^  ^^nswiek, 
Appt$.  tvpra,  447. 

Menn.  Wllaon  A  Woodward,  for  appel- 
lants: 

The  appeal  opens  to  the  consideration  of  the 
committee  the  whole  question  which  was  be- 
fore the  county  commusionen. 

Window  T.  Vaunty  Q>mr».  81  Me.  444. 

The  whole  question  before  tlie  county  com- 
missioners was  whether  or  not  the  way  should 
be  located  as  prayed  for  io  the  petition. 

Hodgdon  v.  County  Comra.  73  Me.  246. 

The  county  commissioners  can  have  jurisdic- 
tion in  a  particular  case  in  which  thev  are  called 
upon  to  act,  only  by  the  existence  oi  those  pre- 
liminary facts  which  confer  It,  and,  of  course, 
the  existence  of  those  facts  they  must  find. 

Hayford  v.  Chunty  Comrt.  1  New  Eng.  Rep. 
«8N.  78  Me.  153. 

The  whole  question  which  was  before  the 
county  commissioners  being  before  the  com- 
mittee, the  committee  must  also  find  the  exist- 
^saiat  at  these  Jurisdictional  facts,  and  hence 
there  was  before  the  committee  something  more 
than  the  question  of  "common  convenience 
and  necesBity,"  and  the  theory  upon  which  the 
exceptions  are  based  falls.  That  the  committee 
most  adjudicate  upon  the  existence  of  vital  Ju- 
risdictional facts  clearly  appears  from  Ooodmn 
V.  Gfunty  Comrt.  60  Me.  828;  Shattuck  v. 
County  Comrg.  73  Me.  318;  8.  C.  76  Me.  167, 
xadAetoRV.  (AntTiiif  (knnra.TJile,  181.  These 
are  all  cases  wherein  the  court  has  expressly 
held  that  other  questions  besides  that  of  "com- 
mon convenience  and  necessity"  should  be 
coDudered  by  such  a  commiitee. 

It  may  be  urged  that  the  language  of  the 
court  in  Inring  v.  County  Comm.  59  Me.  513, 
sustaiDB  the  theory  upon  which  these  exceptions 
are  based.  That  language  is  that  "tlie  judg- 
ment of  the  appellate  court  Is  that  public  con- 
venience and  necesslfy  do  require  the  road  as 
prayed  for," 

Every  objection  that  could  be  urged  on  a  pe- 
tition for  a  certiorari  against  the  proceedings 
resulting  in  tbe  judgment  of  the  county  com- 
misaiooera  in  making  the  location  may  be  us 
eSectnally  made  on  this  appeal. 

Goodmn  V.  Gtmnty  Oomra.  60  Me.  328;  Hodg- 
don V.  County  Comrt.  68  Me.  226. 

In  Cuahing  v.  Oay,  23  Me.  9,  the  error 
complained  of  was  "that  the  termini  of  the 
roiul  as  laid  are  not  the  same  as  designated 
in  the  petition."  The  answer  made  to  it  was 
that  it  was  not  proved  that  the  termini  were 
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diflFerent,  and  notJiIng  appeared  to  so  show,  and 
that  the  court  could  presume  their  substantial 
identity. 

In  Windliam  v.  County  Comra.  26  Me.  406, 
a  ground  relied  upon  was '  ^that  tbe  way  was  not 
located  according  to  the  prayer  of  the  petition 
to  the  county  comratssloners."  On  this  point 
the  court  said  :  "  It  is  not  necessary  that  the 
commisnoners  should  describe  the  way  located 
in  the  same  language  used  in.  the  petition,  pro- 
vided there  is  a  substantial  compliance  there- 
with. *  »  •  There  is  nothing  showing  that 
the  way  was  not  laid  out  as  prared  for,  and  by 
the  record  it  is  to  be  Understood  that  there  was 
not  a  departure  from  the  way  as  prayed  for." 

In  Orono  v.  County  Comra.  80  Me.  802,  one 
of  the  causes  of  error  assigned  was, '  'because  it 
does  not  appear  from  the  report  of  the  commis- 
sioners that  tbe  said  highway  was  located  and 
established  as  prayed  for  in  the  petition  of  said 
Jameson  et  ai.,  but,  on  the  contrary,  that  it 
was  not  so  located  and  established."  As  to  this 
the  court  said:  "There  is  nothing  in  the  record 
exhibiting  any  want  of  identity. 

Haskell,  J.,  delivered  the  opinion  of  the 

court: 

Two  of  the  committee  join  in  a  report "  that 
tbe  judgment  of  the  county  commissioDers 
*  *  *  in  laying  out  said  way  should  Ije  wholly 
reversed,  for  the  reason  thai  in  our  judgment 
the  proceeding  in  laying  out  said  way,  or  road, 
are  entirely  illegal  ana  void;"  and  the  third 
member  reported,  In  substance,  that  the  judg- 
ment of  the  county  commissioners  should  f« 
wholly  affirmed. 

A  majority  of  the  committee  may  determine 
the  questions  submitted  to  them  (Rev.  Btat. 
chap.  1,  §  6,  rule  111),  and  the  majority  report 
does  determine  that  the  Judgment  of  the  com- 
missioners in  laying  out  the  road  shall  be  re- 
versed, but  upon  specific  grounds,  viz.,  illegal 
procedure.  Does  that  reason  warrant  their 
decision;  and  if  not.  is  the  decision  conclusive 
upon  the  court?  Substantial  justice  requires 
that  it  should  not  be.  Whether  the  proceed- 
ings of  the  commissioners  were  legal  or  not,  is 
a  question  of  law  for  this  court  to  decide, 
either  upon  certioran,  or  upon  acceptance  of 
the  report  of  tbe  committee,  rMfardless  of  their 
views  upon  the  question.  Oooavoiny.  County 
Comn.  60  Me.  838. 

The  petition  asks  for  a  road  leading  from 
Stacyville  to  Medway,  beginning  at  a  point  iu 
a  speciSed  road  in  Stucyvilte,  near  the  home  of 
8.  R.  Mitchell,  thence  across  specified  town- 
ships to  the  east  branch  of  the  Penobscot  River, 
thence  southerly  on  tbe  east  side  of  that  branch 
across  township  No.  1,  range  7,  and  across  the 
comer  of  A,  range  7,  connecting  with  the 
Medway  road  near  the  house  of  John  A.  llafh- 
way. 

The  points  of  beginning  and  ending  are 
specific,  and  the  general  course  of  the  route  is 
sufficiently  plain '  to  answer  all  practical  pur- 
poses. Tbe  petition  must  be  sufficiently  spe- 
cific to  give  information  of  what  is  deured,  and 
should  not  be  too  critically  judged  of,  espe- 
cially when  the  termini  are  plainly  stated  to  be 
nt  fixed  points  ( Windham  v.  County  Comra.  26 
Me.  409;  Sumner  v.  County  Comrs.  37  Me.  112; 
Raymond  v.  County  Comra,  08  Me.  112);  nor 
does  the  case  of  Sayford  r.  Ooun^  Oomra.  1 
R8  849 
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New  Eng.  Rep.  688,  78  Me.  158,  confifct  with 
this  view.  In  that  case  one  terminus  was  not 
fixed  within  10  miles.  Tbe  petition  in  this  case 
is  sufficient.  Nor  is  the  location  made  by  tbe 
commissioners  iDvalid.  It  need  only  substan- 
tially  conform  to  the  route  descrit>ed  in  the 
petition.  It  appears  to  have  been  so  laid;  but 
It  is  said  that  neither  eod  reaches  the  terminus 
fixed  la  the  petition,  but  that  both  ends  stop 
^rt  of  tliese  polntB.  That  is  do  legal  objec- 
tion. It  aniouDts  to  a  location  between  tbe 
points  fixed  by  the  commissioners  on  tbe  route 
petitioned  for  ^od  a  refusal  to  lay  out  tbe  resi- 
due. Winst&tii  V.  County  Comrs.  81  Me,  444; 
Harktim  v.  County  Comn.  36  Me.  358.  It 
does  not  invalidate  tiie  location,  but  it  may  be  a 
good  ground  for  appeal  to  be  considered  by 
uie  oommitlee  in  determining  whether  common 
convenience  and  necessity  requires  a  location 
of  the  road  prayed  for.  The  committee  may 
reverse  the  action  of  tbe  commissioners  in  re- 
fusing to  lay  out  a  part  of  the  way  prayed 
for,  and  affirm  the  residue  of  their  judgment. 

Common  convenience  and  necessity  is  a  fact 
for  the  committee  to  dedde  in  detennininz 
whether  tbe  doings  of  tbe  commissioners  sbaU 
be  affirmed  or  reversed,  in  whole  or  in  part. 
In  determining  this  fact  tbe  committee  must 
consider  the  locaiion  as  actually  made  by  the 
commissioners;  and  if  the  way  located  by  them 
has  not  proper  connections,  termini  so  as  to 
make  it  conveoient  for  public  use, — and  tbe 
fwilt  cannot  be  corrected  by  the  committee  un- 
der the  petition, — that  may  be  a  good  reason  for 
reversine  the  location.  The  committee,  as 
they  find  "  the  convenience  and  necessity  "  to 
be,  must  either  affirm  or  reverse  tbe  doings  of 
the  commissioners  in  whole  or  in  part;ana  that 
ia  their  whcJe  du^  Brunneiek  v.  County 
Gomrs.  87  Me.  446;  Mo^don  v.  County  Comra. 
72  Me.  240;  Bhattuek  t.  County  Chmn.  76  Me. 
167. 

The  report  of  tbe  committee  can  only  be  ac- 
cepted, rejected,  or  recommitted  for  tbe  cor- 
rection of  some  manifest  error  of  the  commit- 
tee. The  majority  report  in  this  case  plainly 
shows  that  the  committee  based  their  action 
upon  their  own  view  of  the  law,  which  was 
erroneous,  and  did  not  determine  these  ques- 
tions with  which  the  law  charged  them. 

That  the  committee  may  determine  whether 
common  convenience  and  necessity  required 
the  location  of  the  way  prayed  for,  and,  as 
their  judgment  may  be,  report  whether  the 
judgment  of  the  commissioners  shall  be  affirmed 
or  reversed,  in  whole  or  in  part, — tbe  report  must 
be  recwnmitted.  Sltattude  v.  OouiUjf  Oomn. 
mipra. 

&eeepti<m»  sustained;  reporireeommitted,  with 
inttruetums  to  follow  UUh  opinion. 

Petera*  Ch.  J.,  Walton,  Danforth, 
EmerjTt  and  FiMter,  JJ.,  concurred. 


STATE  of  Maine 
n. 

Devereaux  N.  FENLASON. 

An  indictment  for  perjury  should  set 
forth  with  precision  some  particular 
day  as  the  lime  when  tbe  offense  was 
committed  i  it  is  not  snfflcieDt  to  allege 
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only  the  term  of  the  eoort  when  tbe 

offense  was  committed. 

(Waahlngton — 'Decided  February  17.  lflW.> 

ON  report  of  the  presiding  justice.  Indiei- 
ments  quastied. 
Mr.  Edward  E.  Iiivermore,  County  At- 
torney, for  the  State. 

Mmn.  Ctoorge  M.  Bamson  and  Edgnr 
Whidden,  for  respondent; 

The  time  laid  should  be  the  dar  of  tbe  nHRiifa 
and  year  upon  which  tbe  act  ^  SQppoaed  V> 
have  been  committed. 
Archb.  Cr.  PI.  10th  ed.  §§  87.  38. 
In  an  indictment  for  perjuir  tbe  day  « 
which  the  perjury  iraswmmitted  most  be  tralr 
hiid. 

Whart.  Cr.  Ev.  S  108  a. 

The  day  on  which  the  offense  occurred  moK 
be  correctly  laid. 

2  Whart.  Cr.  L.  8th  ed.  §  1314. 

Wlien.  as  in  case  of  perjury,  the  time  of  tbf 
alleged  false  oath  enters  into  the  esaeoce  of  tlie 
offense,  and  is  to  be  shown  the  records  of 
the  court  where  the  oath  was  taken,  a  variaDce 
in  the  day  ia  fatal. 

Whart.  Cr.  PI  8th  ed.  §  135. 

When  a  person  is  charged  with  haTing  cooi- 
mitted  tbe  crime  of  perjury  onspartfamurdiy, 
the  day  must  be  proved. 

8t>tte  V.  Corson,  50  Me.  141. 

The  statute  prescribing  a  form  of  an  indici- 
ment  for  perjury  requires  that  tfae  puticniir 
day  on  which  ^e  crime  was  committed  abouM 
be  set  out. 

Rev.  Stat.  chap.  123,  §4. 

Designating  tbe  term  of  the  court  on  -whldi 
the  offense  charged  occurred,  is  not  a  suffidaa 
averment  of  the  time  required  to  be  stated. 

State  V.  Hanaon,  89  Me.  887. 

"The  indictment  ia  fatally  defective  in  oa 
alleging  with  precision  the  day  upon  wbicb 
the  State  claims  that  the  offense  was  ctmuith- 
ted.  It  is  essential  that  the  time  of  tfae  allegnl 
commission  of  an  offense  should  be  stated  i& 
the  indictment  or  complaint  with  precision  sad 
certainty." 

St^te  V.  Day,  74  Me.  220;  Stat€  v.  Saitr,  » 
Me.  52. 

Foster*  J.,  delivered  the  opinion  of  ttr 

COU-t: 

It  u  Mnnecessary  to  reiterate  the  weD-eMob- 
llshed  ru.>i  in  criminal  pleadings,  which  ha^so 
often  been  the  subject  of  judicial  decision,  th* 
the  day  upon  which  the  State  claims  that  tlx 
offense  was  committed  should  be  stated  in  tbr 
indictment  with  certainty  and  precision.  SWr 
V.  Day,  74  Me.  221. 

No  indictment  can  be  sustained  which  bil^ 
to  set  forth  with  precision  some  particular  dij 
as  tbe  time  when  the  offense  ctiarged  agaio^ 
the  accused  was  committed,  although  it  is  oot 
essential  that  the  offense  charged  be  proved  to 
have  heen  committed  on  Uie  day  allied,  exoejit 
in  cases  where  time  is  materia^  or  an  essenml 
element  in  the  constitution  of  the  offoue. 
State  V.  Sanson,  89  Me.  840;  State  v.  Baker.  Si 
Me.  52;  State  v.  Thwntin,  86  Me.  906;  Csm- 
montoealth  v.  Adam,  1  GlW,  1  BuL  Cr. 
Proc.  §g  287.  251. 

The  rule  should  be  complied  with.   It  not 
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not  be  left  to  inference  or  conjecture.  A  de- 
parture from  tlie  well-settled  doctrine  of  the 
necessitr  of  cert^nty  and  precision  in  the  alte- 
G:atioD8  as  to  time  and  place  in  criminal  plead- 
inirs  would  be  dangerous  in  the  extreme. 
However  severe  and  unnecessarily  strict  these 
rules  may  sometimes  appear,  they  hare  been 
too  long  established  for  their  propriety  to  be 
questioned  or  the  necessity  of  the  reason  for 
tbdr  establishment  to  be  stated. 

While  these  rules  are  recognized  by  all  the 
authorities,  and  are  being  constantly  sustained 
by  judicial  decisions,  the  question  that  has 
most  frequently  arisen  has  been  in  reference  to 
the  absence  of  these  rules,  and  whether  certain 
avermenls  have  fulfilled  their  requirements. 

In  the  cases  now  before  us  the  indictments 
contained  no  sufficient  averment  of  the  time 
when  the  offense  of  perjury  is  alleged  t^  have 
been  committed.  No  particular  day  is  set 
forth.  All  that  could  reasonably  be  under- 
stood in  relation  to  time  is  that  it  was  during 
the  particular  term  of  court  named  in  the  in- 
dictments. The  only  allegation  in  relation  to 
time  ia  that  It  was  "heretofra^,  to  wit,  at  the 
supreme  judidal  court  begun  and  faolden  at 
Machlas,  wiUiin  and  for  the  county  of  Wash- 
ington aforesaid,  on  the  first  Tuesday  of  Janu- 
ary in  the  year  of  our  Lord  1886,  by  Charles 
Danforth,"  etc.  That  the  time  referred  to  re- 
lates particularly  to  the  session  of  the  court  is 
apparent  not  only  from  the  language  used,  but 
also  from  the  fact  that  the  indefinite  statement 
of  time  contained  first  in  the  term  "hereto- 
fore." is  immediately  thereafter  particularized 
under  the  videlieet  ''to  wit,  at  the  Supreme  ju- 
dicial court  begun,"  etc. 

In  State  v.  Ilanton,  tupra,  this  court  held 
that  desienating  the  term  of  the  court  at  which 
the  offense  happened  was  not  a  sufficient  aver- 
ment of  the  time  required  to  be  stated  in  an  in- 
dictment for  perjury.  Such  Indictment  could 
not  be  sustained  as  giving  the  accused  sufficient 
notice  of  the  "nature  and  cause  of  the  accusa- 
tion against  him"  required  by  the  Constitution. 

Although  the  Legislature  has  seen  fit  in  some 
particulars  to  simplify  the  common-law  requi- 
sites in  indictments  for  perjury,  which  former- 
ly required  great  care  and  nice^  of  statement, 
and  to  reduce  the  essential  averments  to  the 
smallest  possible  compass  consistent  with  con- 
stitutional requirements,  yet,  even  according 
to  the  form  prescribed  by  statute,  the  distinct 
allegations  of  time  and  place  are  among  the 
requisites  of  the  several  particulars  which  go 
to  make  up  the  offense.  Ilev.  Stat.  «hap.  1!^, 
§  4;  State  v.  Gorton.  59  Me.  141. 

The  defendant  is  entitled  to  a  more  definite 
allegation  of  time  than  that  contained  In  these 
indictments.  In  accordance  with  the  terms  of 
the  report  the  entry  must  be — 

/ndtetnicnts  quashed. 

Petora,  Cn.  J.,  Walton,  DaAforth, 
Emery,  sind  Haakell,  JJ.,  etmcurred. 


Albert  D.  WHITE 

Oilman  L.  BLARE  et  al. 

1.  A  sheriff  may  maintain  an  action  on 
the  bond  of  his  deputy  for  e^enaea 
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incurred  in  mahfag  a  sucoessfiil  de- 
fenae  to  a  aoit  affainst  him,  growing 
out  of  the  doings  of  such  deputy,  though 
the  defense  was  that  the  deputy  had 
settled  and  paid  the  claim  sued. 
2.  The  diachargfe  of  the  deputy  in  bank- 
ruptcy, prior  to  the  time  oi  incurring 
the  expense  by  the  sheriff,  ia  no  defense 
to  the  suit  on  the  bond. 

(Oxford  Decided  Febraarr  II.  18S7.) 

ON  report  of  facts  agreed.    Judgment  for 
plaintiff. 

Set.  fa.  by  the  sheriff  on  a  Judgment  for  a 
breach  of  the  bond  of  his  deputy. 

Meatrt.  Georg^  D.  Biabeeand  Oacar  H. 
Hersey,  for  plamtiff : 

We  understand  that  the  law  in  this  State  is 
well  settled  that  the  success  or  failure  of  the 
suit  against  the  sheriff  is  not  the  true  test  of 
liability  of  the  deputy  and  his  sureties.  "  It 
must  be  ascertained  whether  the  doings  of  the 
deputy,  out  of  wliich  the  suit  grew,  were  his 
olflcia]  acts." 

74  Me.  494. 

"This  right  of  indemnity  does  not  depend 
upon  the  success  of  a  suit  against  the  ^eriff 
for  the  wrongdoings  or  neglects  of  the  deputy, 
or  the  right  to  maintain  an  action  therefor;  pro- 
vided he  is  called  upon  to  defend  a  suit  insti- 
tuted on  account  of  his  deputy's  d(^ga  or  cnnis- 
sioos." 

87  Me.  803. 

Meaart.  R.  A.  Frye  and  A.  E.  Herriek,  for 

defendants: 

The  defendants'  discharge  in  bankruptcy  op- 
erated as  a  discbarge  of  the  plaintiff's  claim,  if 
any  he  ever  had. 

Grover  v.  Canton,  8  Nat.  Bankr.  Reg.  813: 
Amoakeoff  Mfg.  Co.  v.  Bamea,  4»  N.  H.  812; 
Bump,  Bankr.  7th  ed.  689. 

When  the  plaintiff,  as  defendant  in  action 
(Davia  v.  White)  on  the  judgment  sued,  pleaded 
myment  and  satisfaction  of  said  judgment  by 
Blake,  and  the  court  so  found,  and  gave  judg- 
ment for  the  plaintiff,  then  defendant  in  said 
action, — the  plaintiff  is  estopped  to  deny  that 
Blake  did  not  pa^  the  judgment  as  it  was  agreed 
between  the  plaintiff  ana  Blake. 

JIbaa  V.  Steteart,  14  Me.  813;  Bigelow,  Estop. 
513. 

Sureties  are  by  rules  of  law  regarded  with 
favor,  which  has  been  formulated  mto  the  max- 
im that  the  liability  of  sureties  is  atrietiaaimi 
juris. 

They  are  bound  so  far,  only,  as  they  distinct- 
ly by  contract  bind  themselves;  their  liability 
is  not  to  be  extended  by  construction.  Hence, 
when  the  plaintiff  entered  into  the  arrangement 
with  Blake  that  Blake  should  settle  the  execu- 
tion {Davis  V.  White),  then  White  released  and 
waived  his  claim  upon  the  sureties;  because  the 
sureties  were  not  parties  to  the  new  contract 
between  Blake  and  White,  the  plaintiff. 

United  StatetT.  (hrwine,  1  Bond,  839;  United 
Statea  v.  DeViaaer,  10  Fed.  Rep.  643;  Brovmv. 
Moaelp,  19  Miss.  854;  Schloae  v.  White,  16  Cal. 
65;  Andreiea  v.  Marrett,  58  Me.  589. 

The  neglect  of  Blake  to  see  that  the  satisfac- 
tion of  said  judgment  was  indorsed  upon  the 
execution,  was  not  among  the  official  duties 
wfaidi  the  sureties  agree  to  indrainify  theplain- 
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tiff  against,  to  wit,  tiiedoioKS,  wronffdoingB,  or 

neglect  of  Blake  in  the  execution  of  the  office 
of  deputy  sheriff;  and  the  plaintiff  has  no  claim 
in  act.  fa.  upon  Blake  or  liis  sureties,  for  any 
costs,  damage,  or  expense  arising  from  tiis  de- 
fense of  the  action  on  the  judgment — Davit  y. 
White. 

Kmdriek  v.  Smith.  81  He.  163;  Smith  t. 
Berrp.  37  Me.  808;  Junkimv.  Lermnd$,2i9lail. 
S94:  McDonald  v.  Atkint,  18  Neb.  568;  Wilton 
T.  StaU.  IS  Ind.  341:  United  State»v.  Soedur, 
21  Wall.  652  (88  U.  S.  bk.  22,  L.  ed.  472);  mey 
V.  Leonard,  15  Mass.  200. 

The  agreement  of  Blake  with  the  plaintiff  to 
settle  the  execution  f2>at)u  T.  White)  cannot  be 
considered  an  official  duty  or  act  within  the 
scope  of  the  conditions  of  his  official  bond,  for 
which  the  sureties  are  liable. 

Qovernor  v.  Perrine,  28  Ala.  808;  Deaa  v. 
Oovernor,  18  Ala.  526;  Murfree.  Bonds.  %  728; 
Owinn  v.  ^ueAanan,  4  How.  1(46T7.  S.bk.11, 
L.  ed.  849). 

To  illustrate  further  our  position,  we  cite  a 
case  among  the  most  recent  which  has  come 
underouroTiservation.  In  1886 Awasacollector 
of  customs  at  Astoria,  Oregon,  when  and  where 
he  received  a  letter  signed  by  the  asdstant  sec- 
retary of  the  treasury,  directing  him  to  take 
$46,600  in  gold  coin,  theretofore  received  by 
him  in  payment  of  duties,  and  then  lu  his  cus- 
tody, to  &m  Francisco,  and  deposit  the  same 
with  the  assistant  treasurer;  io  pursuance  of 
which  direction  the  collector  sailed  for  Ban 
Francisco  od  the  current  steamer  with  the  mon- 
ey in  his  trunk.  On  the  way  $20,000  of  the 
same  money  was  stolen  therefrom.  Afterwards 
a  portion  was  recovered  so  as  to  reduce  the  loss 
to  $12,696.28,  for  which  the  government  said 
the  collector  and  his  sureties  on  his  bond  must 
pay.  The  defendants  pleaded  the  facts,  and 
clumed  they  were  not  liable  on  the  bond,  to 
which  the  plaintiff  demurred.  Held,  that  the 
carriage  of  this  money  to  San  Francisco  was  no 
part  of  the  duty  of  A,  as  collector,  and  there- 
fore his  sureties  were  not  responsible  for  his 
conduct  while  so  engaged;  tliat  in  the  transpor- 
tation of  said  money  A  was  simply  acting  as 

Erivate  carrier  for  the  government,  and  is  not 
able  on  his  bond  for  his  conduct,  or  otherwise 
except  for  want  of  ordinary  care  and  diligence. 
United  Stfitet  v.  Adaina,  18  L.  R.  882. 
The  sureties  of  a  sheriff  are  not  liable  upon 
his  official  bond,  for  a  deposit  of  money  made 
in  lieu  of  bail. 
State  V.  Long,  8  Ired.  415. 
The  defendant  having  pleaded  performance 
and  no  offldal  neglect  being  proved  by  the 
plaintiff,  on  whom  is  the  burden,  jud^nent 
must  be  for  defendant. 
AfaeJiiasport  t.  BmaU,  77  Me.  109. 

Walton*  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  on  a  deputy  sheriff's  bond. 
The  plaintiff  (White)  was  formerly  sheriff  of 
Oxford  County,  and  one  of  the  defendants 
(Blake)  was  his  deputy.   Blake  attached  some 

Eersonal  property  on  a  writ,  but  neglected  to 
eep  it,  and  the  attachment  was  lost.  For  this 
neglect  the  creditor  sued  the  sheriff.  Blake  an- 
sumed  the  defense  of  the  action  and  informed 
the  sheriff  that  he  had  arranged  with  the  attor- 
ney of  the  creditor  tm  a  sett&mentof  the  jud^- 
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ment   He  said  that  the  attorney  hadagreed  to 

offset  the  judgment  against  an  equal  amomit 
due  from  the  attorney  to  him  for  services.  But 
the  execution  was  not  discharged,  and  Bixteen 
^eara  afterward  the  sheriff  was  sued  on  the 
judgment.  The  deputv  was  notified  to  drftod 
the  action,  bat  decluiea  to  do  bo.  ThereupoB 
the  sheriff  undertook  the  defenue  of  it,  and,  with 
the  aid  of  Blake's  testimony,  and  in  the  view 
of  the  long  delay  which  had  been  allowed  to 
elapse  without  an  effort  to  enforce  the  joAg- 
ment,  succeeded  in  satisfying  the  court  that  the 
judgment  had  been  settled  in  the  manner  stated . 
The  defense,  therefore,  was  successful;  but  in 
making  it  the  aberiff  spent  considerable  time 
and  incurred  considerable  expense,  and  lie 
claims  that  it  was  the  duty  of  the  deputy  to  in- 
demnify him,  and  that  his  refusal  to  do  ao  was 
a  breach  of  Us  bond. 

We  ttiink  the  sheriff  is  right.  A  deputy  stwr- 
iS's  bond  is  very  sweeping  in  ita  tenos.  It  se- 
cures to  the  sheriff  a  full  and  complete  indem- 
nity against  all  suits  whatsoever  haTin^  their 
orifpnln  the  defaults  of  hia  depu^.  It  u  im- 
material whether  it  is  a  first  suit  or  a  secrad 
suit,  a  suit  founded  directiy  on  the  default  it- 
self, or  a  suit  on  a  judgment  recovered  for  such 
a  default.  If  its  origin  is  a  default  of  the  dep- 
uty as  deputy,  the  sheriff's  ri£[ht  to  indemnity 
is  full  and  complete.  Nor  is  it  necessary  that 
the  suit  against  the  sheriff  should  besaccesafoL 
His  right  to  indemnity  does  not  depend  npoK 
the  success  of  the  suit  There  may  be  numeroos 
instances,  says  the  court  in  ^tlA  v,  JBmy,  87 
Me.  298,  where  the  sheriff  may  be  called  upoo 
in  a  suit  for  an  alleged  default  of  his  deputy, 
and  such  action  may  fail  as  having  no  vatd 
foundation  in  law  or  fact,  and  yet  he  may  have 
a  perfect  claim  upon  the  deputy  and  his  sure- 
ties for  his  expenses  in  the  defense  of  the  acticni. 

In  defense  of  the  deputy  (Blake)  a  piet  of 
bankruptcy  is  interposed.  To  this  it  is  replied 
that  this  cause  of  action  accrued  sub^uent  to 
the  bankruptcy.  We  think  the  plaintifi^is  right 
:  on  this  branch  of  the  case.  His  right  to  in- 
demnity did  not  accrue  till  he  had  been  sued 
and  the  suit  had  terminated.  Till  then  the 
amount  required  to  indmnify  and  save  him 
harmless  could  not  be  known,  and  the  dq>o^ 
could  not  be  in  fault  for  not  paying  it.  But 
when  the  suit  against  the  sheriff  bad  termi- 
nated, and  the  expenses  incurred  by  him  in  de- 
fending  it  had  been  ascertained,  andthedepo^ 
had  been  notified  of  this  amount,  and  the  re- 
quired indemnity  was  refused  by  bim,  then  and 
not  till  then  was  there  a  breach  of  his  official 
bond,  and  then  and  not  till  then  did  this  pres- 
ent cause  of  action  accrue;  and  that  was  k>ng 
after  the  bankrupt^  of  Blake,  and  after  he  had 
obtained  his  certificate  of  discharge;  and  of 
course  his  prior  bankrupt<^  is  no  defense  to 
this  subsequent  cause  of  action. 

Judgment  having  already  been  entered  for 
the  pienal  sum  named  in  the  bond  for  a  prm 
toeacfa  of  its  condition,  nothing  reinains  to  be 
done  in  this  suit  but  to  order  an  execution  to 
issue  for  the  amount  of  the  plaintiff's  damages 
and  costs.    See  White  v.  Blake,  74  Me.  489. 

Execution  to  issue  in  favor  of  Vie  plaintiff  for 
dainage$  attested  at  $1^.38,  and  inters  there- 
onfrotn  date  of  writ,  and  tlie  cotUof  this  tvit. 

Peters,  Cli.  J.JViegisx,  Llbbey,  Emery, 
and  HMkell,  <Ar.;  ccmcurred. 
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art 


Adrianna  SWEAT 

f. 

PISCATAQUIS  MUTUAL  INSURANCE 
CO. 

Whether  a  misrepreientatlon  of  title  in 
an  application  for  insurance  against 
fire  is  or  is  not  material  is  a  qneation 
of  fact  for  the  Jary. 

(PfBcataqiUs — Decided  Fobroniy  12, 1887 J 

ON  exceptions  by  the  defendant.  Suttained. 
Assumpsit  on  a  fire  insurance  policy  of 
$450. 

Main.  Henry  HadaoB  and  C*  A.  Ever* 
ett.  for  defendant: 

"liie  plaintiff  is  bound  by  the  statement  made 
by  her  ID  her  application. 

Barrcit  v.  Onion  Mut.  F.  Ina.  Co.  7  Cush. 
179;  Oakea  v.  Maimfactarers  F.  &  M.  In».  Co. 
185  Mass.  2G0. 

The  defendants  are  not  bound  by  any  state- 
ments that  may  have  been  made  by  plaintifT  to 
Seth  Lee,  who  took  said  application,  nor  by 
the  application,  because  said  Lee's  name  is  not 
boroe  on  the  poliCT.  as  required  by  Her.  Stat, 
chap.  49,  g  19. 

Bt  the  Act  of  1861,  chap.  84.  g  2.  said  de- 
fendant company  would  have  been  ooand  by 
any  statements  made  by  said  ptointiff  to  said 
agent,  or,  in  other  words,  tbe  application  would 
have  been  conclusive  upon  the  company. 

(AMton  T.  Monmouth  Mut.  F.  Ina.  Co.  64  Me. 
171. 

But  the  Act  of  1861,  chap.  84,  §  3,  was 
amended  by  Pub.  Laws  1863,  chap.  115,  g  3. 
The  law  as  amended  by  statute  of  1868  is  the 
same  as  is  now  incorporated  in  Rev.  Stat.  chap. 
49,  §  19. 

IMoT  to  the  Act  of  1861,  above  mentioned,  it 
had  been  repeatedly  held  ttiat  misr^resenta- 
tions  as  to  title  were  material  and  avoided  the 
policy. 

BeUatm  V.  Thamatton  Mut.  F.  Tn».  Co.  61  Me. 
416;  Daif  V.  G/iarter  Oak  F.AM.  ln$.  Co.  51  Me. 
99;  MerriU  v.  Farmers  dk  Mut.  F.  2n».  Co.  48 
Me.  286;  Gould  v.  York  Co.  Mut.  F.  Int.  Co.  47 
Me.  408;  Ridiardeon  v.  Maine  Ins.  Co.  46  Me. 
898. 

Whether  the  misrepresentation  is  material  is 
a  question  of  fact  for  the  jury. 

61Me.416;£^jfa<^  V.  TfiomastonMiit.  F.  Int. 
Co.  supra. 

Mmre.  Cromhy  *  Crosby,  for  plaintiif: 
The  instruction  was  correct.  The  law  upon 
the  point  has  been  fully  settled  ia  Strong  v. 
.Vanufacturav  Ins.  Co.  10  Kck.  The  court 
says:  "We  do  not  perceive  how  the  incum- 
brances on  the  plaintiffs  property  could  be 
considered  as  material  to  the  risk.  The  de- 
struction of  the  house  did  not  extinguish  tbe 
mortgage  debts,  so  that  he  was  interested  to 
the  lull  amount  of  the  value  of  the  property 
insured." 

There  was  no  dispute  aa  to  the  existence  of 
the  mortgage  or  its  amount.  It  was  a  distinct, 
naked,  isolated  fact;  and  therefore  it  was  the 
duty  of  the  court  to  instruct  the  jury  as  to  Its 
legal  effect.   If  the  court  had  submitted  tbe 

Sluestlon  of  its  materiality  to  the  jury,  and  tbe 
uryhad  found  that  by  the  reason  of  its  materi- 
ality the  verdict  should  be  for  tbe  defendant. 


and  bad  so  rendered  tt,  the  court  would  un- 
doubtedly have  set  aside  tbe  verdict. 

See  also  Thaoer  v.  Providence  Weuhington 
Ina.  Go.  70  Me.  581;  Brown  v.  European  i  N. 
A.  R.  Go.  58  Me.  889. 

Walton,  J.,  delivered  the  opinion  of  the 

court: 

Whether  an  erroneous  description  or  mJs- 
representation  of  title  in  an  application  for  in- 
surance 4s  or  is  not  material.  U  a  quesdtm  of 
fact  for  the  jury,  and  not  a  question  of  law  for 
the  court.  In  this  case  the  plaintiff,  in  her  ap- 
plication for  insurance,  stated  Uiat  the  property 
was  unincumbered,  when  in  fact  there  was  a 
mortgageupon  it.  The  presiding  judge  instruct- 
ed the  jury  that  ttils  misrepresentation  was  not 
material.  This  was  error.  The  materiality  of 
tbe  misrepresentation  should  have  Iieen  sub- 
mitted to  the  Juzy.  Rev.  Stat.  chap.  49,  g  90; 
BtHatty  T.  Tk&maahn  Mut.  F.  Ina.  Go.  61  Me. 
414. 

Exeeptione  sustained;  new  trialoranted. 
Peters,  GA.  J.,  Daaforth,  Einary.  Fos- 
ter, and  Haakall,  JJ.,  conctured. 


Joseph  C.  BENNETT  et  al., 

V. 

George  HOLMES  et  al. 

A  writ  ind<HF•ed^  **  From  the  offlce  of 

J.  W.  Bfitchell.**  is  a  sniBoieat  compli- 
ance with  the  statute  requirinK  writs  in 
favor  of  Donresidentfi  to  be  indorsed  by 
an  inhabitant  of  the  State. 

(Androsoogirin  Decided  February  S,  1887.) 

ON  exceptions  by  the  defendants.  Overruled. 
Tbe  writ  described  the  plaintiffs  as  residents 
of  Lynn,  Mass.  It  was  indorsed  as  stated  in 
the  opinion.  On  the  first  day  of  the  return 
term  tbe  defendants  filed  a  motion  in  abate- 
ment for  want  of  proper  indorsement.  The 
presiding  justice  overruled  that  motion,  and 
to  that  ruling  the  defendants  alleged  excep- 
tions. 

Mr.  David  Dann,  for  defendants: 

We  cite  the  case,  Gilmore  v.  Croiiry,  76  Me. 

699.   That  case  settles  this  case  plearly  and 

firmly. 

Mr.  F.  W.  BUteheU.  for  pUintiifa: 

The  writ  was  indorsed  as  required  Rev. 

Stat.  chap.  81,  ^  6. 

Stone  v.  McLanathan,  89  Me.  181;  Rieharda 
V.  McKenney,  48 Me.  177;  Bookers.  StineJifield, 
47  Me.  840;  Sawtelle  v.  Wardwdl,  56  Me.  146. 

So  in  Massachusetts  it  is  well  settled  that  tbe 
party  actually  making  the  indorsement,  al- 
though nominally  as  the  attorney  of  the  plaintiff 
in  a  cepresentative  capacity,  is  still  bound  as 
an  indorBer  personally. 

8  Cusb.  §8:  8  Kck.  44S;  8  Pick.  2S;  11 
Pick.  66. 

When  the  writ  is  actually  indorsed  by  the 
attorney  who  issues  it,  being  a  regular  attomev 
of  tbe  court  from  which  it  issues  and  to  wbicn 
it  is  returnable,  and  there  is  no  other  iudorser, 
auch  attorney  must  be  taken  to  be  an  indotser, 
within  the  meaning  of  the  statute,  and  bovnd 
to  tiie  responsiUUtue  incident  to  that  character. 

8  Cosh.  96. 
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Tbe  court  wUl  offlcdally  take  notice,  from  its 
toll  of  sttomeys,  thst  tbe  person  whose  Dame 
appears  upoD  the  writ  In  this  case  was  an  at- 
torner  of  tbis  court,  rc^^ularly  admitted,  when 
he  indoraed  the  writ. 

Id.  99. 

He  must  be  presumed  to  have  intmded  to 
aot  offldallj  for  his  clients. 
Id.;  WrtifAts  t.  Oolet,  11  Met.  298. 

Haskell*  J.,  delivered  tbe  oplnicn  of  the 
«Ourt: 

It  is  settled  law  ia  this  State  that  an  indorse- 
ment of  a  writ,  as  foilows:  "No,  263, — Prom 
the  office  of  J.  W.  Mitcbell/'is  sufficient.  Ja- 
eobt  V.  Betuon,  89  Me.  1S2;  Riehardt  v.  MeKen- 
tutjf,  48  He.  177;  SawteUe  v.  Wardv>eH,  B6  Me. 
146. 

The  indorsement  in  Oilmore  v.  OmI^,  76 
Me.  699,  was  in  different  form. 
Exeeptiom  aoerruUd. 

Petera.  Ch.,  J.,  Walton,  Vir^la,  and 
Bmerjr.  JJ.,  concurred. 


Charles  GOODRIDGE 

V. 

Robert  M.  FORSMAN  et  al. 

1.  *Tfae  plaintiff  acid  to  tbe  defendants 
the  timber  on  certain  tracts  of  land,  to 
be  removed  within  flveyeara  from.  May 
1, 1883,  the  price  payable  to  depend  upon 
thenumberof  tbousandsof  feet;  on  /all- 
ure to  cut  a  certain  amount  in  the  first 
and  seoond  years.  Interest  to  be  paid 
on  tbe  deflciencies  from  May  1,  follow- 
ing(in  each  year)  to  Mayl,l^;  and  all 
tbe  timber  remaining  nncvt  on  May  1, 
1884  (cut  aft«r  that  date)  to  be  settled 
fbr  with  Interest  from  tbe  1st  of  Jan- 
uary, 1883.  Held,  that  allowing  five 
years  to  remove  the  timber  does  not 
conflict  with  the  interest  obligations. 

2.  Held,  also,  that  interest  upon  interest, 
or  doable  payment  of  interest,  is  not 
called  for  by  the  contract;  that  inter- 
est paid  on  the  deflciencies  prior  to  May 
1,  1884,  should  be  accounted  for  as  pre- 
payment of  interest  on  cuttings  alter 
that  date. 

S.  The  eonrt  cannot  declare  such  eon> 
tract  nnconscionable* — there  being 
no  auffgestlon  of  fraud  practiced  upon 
the  defendanta,  who  are  men  of  mature 
years  and  of  business  intelligence— even 
if  an  intricate  and  bard  contract. 

(Cumberland  Decided  February  88, 1887.) 

ON  report.   Defendantt  d^aulied. 
The  case  is  stated  in  tbe  opinion.  « 
Mettra.  Symonda  and  Libby*  for  tbe 
plaintiff. 

Menn.  A.  A.  Stnmt  and  H.  C.  HeCor- 
miek.  for  defendants  Robert  M.  Foreman  and 

William  T.  Price: 

luSumner  v.  Williams,  SIXaaa.  214,  the  court 
lays  down  the  true  rule,  when  construing  the 
covenants  of  a  deed  for  breach  of  which  an  ac- 
tion was  brought. 
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Tbe  court  said;  "Shall  it  be  taken  indepen- 
dently,  and  have  tbe  natural  fence  and  mesmiig 
of  the  words,  as  if  disconnected  from  the  Mber 

covenantsandotherpartsof thedeedT  Ordull 
it  be  construed  with  rela  lion  to  tbe  whole  subject- 
matter,  and  according  to  the  true  understandinf 
of  the  parties  when  it  was  made? 

"Tbe  latter  is  undoubtedly  tbe  true  rule;  snd 
here  I  am  willing  to  search  diligently  for  tbe 
intent  of  the  parties,  and  to  ^ve  it  full  effect 
when  discovered.  The  f  ancuul  mode  of  con- 
struction once  adopted,  which  dejMoided  upoo 
tbe  collection  of  tbe  particular  clause  to  wbid 
a  restrictive  power  was  attached,  has  giren 
place  to  tbe  more  sensible  rule  of  takine  the 
whole  instrument  into  consideration,  and  oeta- 
mining,  from  a  general  knowledge  of  tbe  news 
and  objects  of  thie  parties,  their  meaning  in  isf 
particular  sentence  or  tnoTisioD.'' 

And  Sbepley,  Ch.  J.,  in  Metealf  v.  Tiq^, 
36  Me.  28,  says:  "The  meaning  of  the  parties 
is  to  be  ascertained  from  an  examination  of  tbe 
whole  instrument,  and  if  one  part  of  It  be  fotud 
at  variance  with  another,  it  must  rcceiFe  sod 
a  construction  that  the  whole  may  openle 
harmoniously  together." 

Atwood  T.  Cobb,  16  Pick.  S20;  Chapman  t. 
Seccomb,  36  Me.  102;  Bidcer  v.  Fainanh,  40 
Me.  43. 

When  an  instnmient  b  susceptible  of  two 
constructions, — the  one  working  injustice  tod 
the  other  consistent  with  the  ri^bt  of  the  esse,— 
that  one  should  be  favored  which  atandetb  wMi 
the  ri^ht. 

Opinion  of  Mr.  Juttiee  Field  in  Noona»  v. 
Bradley.  9  WsU.  407  (76  U.  8.  bk.  19,  L.  eO. 
762).  See  also,  to  the  same  effect,  Mayer  r. 
Isaac,  6  Mees.  &  W.  612;  Barney  v.  Seva>wA, 
9  Cusb.  56. 

In  Baxter  v.  Waleg,  12  Mass.  365,  the  court 
said:  "If  contracts  are  unreasonable  and  op- 
pressive, the  principle  of  tbe  common  law  vOl 
give  relief  against  tbem,  as  in  other  casa  id 
that  description."  And  in  Jaimt  t.  Breoh.  % 
Cowp.  793,  Z<>r(f  Mansfield  says  that  the  plain- 
tiff cannot  prevail  in  an  action  for  moner  lud 
and  received,  because,  if  his  claim  did  not 
amount  to  usury,  it  was  unconscionable;  and  in 
either  case  it  would  constitute  a  good  defense 
to  the  action. 

"There  are  two  grounds,  either  of  which  is 
an  answer  to  tbe  action:  (1)  if  the  contract  be 
usturions  within  the  statute,  or  (S)  thon^  oc* 
usury  within  the  statute,  if  it  be  an  unconscMO- 
able  bargain." 

Buckingham  v.  Jaekaon,  4  Biss.  S95. 

Mr.  C.  W.  6f>ddard,  for  defendant  Geoje 
F.  Foster. 

Peters,  Ch.  J.,  delivered  the  ofdnlon  of  tk 

court: 

The  plaintiff  made  an  agreement  with  the 
defendants,  which  was,  in  effect,  to  sell  tlwJn 
certain  parcels  of  timber  land  in  Wisconsin; 
the  total  pric»  to  depend  upon  the  qiiantitissoj 
timber  on  the  tracts;  the  price  per  thousand 
feet  to  be  $2.25;  tbe  land,  when  stripped  « 
timber,  to  be  deeded  to  the  defendants. 

The  defendants  were,  by  the  agreement  dsm 
January  21,  1882,  but  consummate<1  by  delir- 
ering  in  May,  1882,  to  have  five  years  from 
May  1,  1882,  witbin  which  the  timber  should 
be  wholly  taken  from  tbe  territory.   The  con- 
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tract  Imposes  certain  obUgatioiu  on  tbe  defend- 
ants, such  as  are  expressed  in  the  following 
clauses:  "The  parties  of  the  second  part  (de- 
fendants) shall  cut  and  haul  not  less  than  three 
millions  three  hundred  and  thirty-three  thou- 
sand feet  of  timber,  to  be  accounted  for  to  said 
party  of  the  first  inrt  from  said  kmds,  during 
■each  of  the  two  winters  of  1881-83  and  1883 
-83,  respectively,  and,  in  case  of  failure  to 
cut  and  haul  the  above  amount,  are  to  allow 
and  pay  to  said  party  of  tbe  first  part  interest 
-on  the  amount  of  the  deficiency  in  each  year 
from  the  Ist  day  of  May  following  to  the  1st 
day  of  May  A.  d.  1884;  and  all  timber  on  said 
lands  remaining  uncut  after  said  1st  day  of 
Mar,  1884,  shalTbe  settled  for  at  the  rate  afore- 
saia.  with  interest  from  the  1st  day  of  January, 
A.  D.  1883.  All  timber  cut  on  said  lands  m 
an^  year,  as  hereinbefore  provided,  shall  be 
paid  for  on  or  before  the  1st  day  of  November 
following,  with  interest  from  the  Ist  day  of  May 
preceding,  on  which  day  the  account  of  the 
timbra  shall  be  made  and  adjusted." 

The  defendants  deny  any  liability  under  Uie 
■clause  which  stipulates  for  Interest  from  Jan- 
nary  1,  1882,  upon  the  price  of  the  timber  that 
remains  uncut  on  May  1,  1884,  contending  that 
the  clause  is  null  and  void.  After  a  careful 
-examination  and  consideration  of  the  question 
in  all  its  aspects,  we  find  ourselves  unable  to 
-concur  in  that  view^  Tlie  clause  is  too  promi- 
nent a  part  of  theTontract  to  be  easily  over- 
looked. 

It  is  urged  that  the  controverted  clause  is  in- 
consistent with  the  domiilknt  provision  in  the 
contract,  which  gives  five  years  for  the  removal 
-of  the  timber.  We  do  not  see  that  it  is.  The 
entire  contract  may  be  performed  by  the  de- 
fendants any  time  within  the  five  years,  but  if 
an  early  performance. is  accomplished,  it  will 
be  muui  more  beneficial  to  them.  They  lose 
very  much  by  prolonging  the  period  of  execute 
ing  their  obligations.  The  difference  in  result 
was  intended  to  stimulate  them  to  act  promptly. 
The  theory  of  the  defense  would  allow  all  the 
cuttings,  after  the  first  two  years,  to  be  made 
In  tbe  fifth  year  of  the  contract,  with  no  interest 
accruing  to  the  plaintiff  before  that  time.  It 
seems  to  have  been  the  intention  of  tho  parties 
that  the  timber  should  be  removed  within  three 
years  at  the  most,  or  that  the  plaintiff  should 
be  compensated  for  the  delay. 

It  is  also  contended  that  the  clause  under  ex- 
amination is  inconsistent  with  pother  clause 
which  provides  for  annual  settlements  in  May, 
or  as  of  May  and  annual  payments  in  Novem- 
ber afterwaras,  the  plaintiff  to  receive  interest 
accruing  between  those  dates.  It  is  said  that 
this  implies  a  payment  of  interest  from  May  1 
of  each  year,  instead  of  from  January  1,  1882. 
At  first  look  this  might  seem  an  inconsistency, 
but  we  think  the  intention  is  discoverable.  For 
any  operations  after  tbe  third  year  settlements 
are  to  be  on  May  1,  payments  made  on  Novem- 
ber 1,  and  interest  to  be  reckoned  on  the  sums 
■due,  from  May  to  November,  and  also  from 
January  1,  1882,  to  May  1  in  each  year.  For 
instance,  for  an  operation  in  1885-86  a  settle- 
ment on  May  I,  1886,  ascertains  the  amount 
due;  that  amount  ia  payable  on  Nov.  1,  1886, 
adding  interest  on  such  amount  from  May  1, 
1886,  and  also  adding  interest  on  the  same 
amount  from  January  1, 1883,  to  May  1.  1886, 

KB. 


— or,  in  other  words,  plaintiff  would  be  entitled 
on  November  1,  1886,  to  tbe  sum  due  as  princi- 
pal with  interest  from  January  1, 1882.  Interest 
IS  not  to  be  cast  upon  interest.  If  the  sum  due 
as  principal  on  November  1, 1886,  were  $10,000, 
the  sum  then  payable  would  be  $10,000  pins 
$&00  (interest  from  May  to  November),  plus 
92,600  (Interest  from  January  1, 1882,  to  May  1. 
1886),— that  is,  $10,000  plus  $2,900  (interest 
from  January  1,  1888,  to  Kovember  1, 188<9,— 
that  is,  $12,900. 

It  is  also  contended  that  the  clause  is  irration- 
al and  illegal  because  it  colls  for  a  double  pay- 
ment of  the  same  interest.  This  objection  re- 
fers to  a  supposed  requirement  to  pay  lnterest 
on  the  value  of  certain  quantities  of  timber  not 
cut  In  1881-82  and  1882  88,  the  deficiencies 
for  those  years,  and  to  pay  interest  on  the 
same  quantities  of  timber  when  actually  cut 
after  May  1,  1884.  That  is  not  our  view  of  the 
rights  of  the  parties.  We  think  that  neither 
interest  upon  mterest  nor  a  payment  of  double 
intofist  Is  called  for.  The  words  of  the  con- 
tract are  that  the  timber  remaining  uncut  after 
May  1,  1884,  shall  be  settled  for,  "with  interest 
from  January  1,  1888."  That  is  not  adeclara- 
tion  that  any  part  of  such  interest  shall  be  twice 
paid.  The  plaintiff  is  to  have  interest  from 
January  1,  1882,  including  and  not  excluding 
what  has  been  paid  before.  He  gets  interest 
in  such  settlements  from  January  1, 1832,  by 
having  a  portion  at  the  dates  of  the  settlements 
and  a  portion  before.  If  the  plaintiff  has  al- 
ready received  a  portion  of  the  interest,  and  gets 
the  balance  when  (he  settlement  ensues,  he  will 
literally  have  "a  settlement  with  intei-est  from 
January  1,  1832."  He  must  credit  the  prepaid 
interest.  The  result  will  be  that  the  plaintiff 
will  recover  no  interest  on  cuttings  after  May 
1,  1884,  unless  zn  excess  of  interest  has  accniM 
over  the  amount  paid  on  the  deficiencies  of  cut- 
tings for  the  first  two  yeare. 

Finally,  the  defendants  contend  that,  if  liter- 
ally construed,  the  clause  in  question  imposes 
tinconscionable  burdens  upon  them,  and  for 
that  reason  it  should  be  adjudged  void.  That 
it  is  an  unusual  and  a  severe  contract,  therecan 
be  no  doubt  There  is  nothing,  however,  in- 
forming us  that  the  defendants  did  not  enter 
into  the  contract  freely  and  intelligently.  If 
there  be  cause  for  reforming  the  contract  for 
any  mistake  of  the  parties,  the  appeal  must  be  in 
equity.  Wecannotbutthinkthaltbeagreement 
is,  in  some  respects,  not  fortunately  worded. 
Its  full  meaning  does  not,  perhaps,  He  openly 
enough  on  its  face.   It  is  complicated. 

But  we  cannot  declare  the  contract  uncon- 
scionable. To  be  sure,  under  certain  condi- 
tions, it  exacts  the  payment  of  an  extraordinary 
sum  of  constructive  interest,  or  interest  in  the 
nature  of  penalty  or  damages.  The  defendants 
could  have  exempted  themselves  from  this  bur- 
den by  clearing  the  land  of  its  growth  in  the 
first  thT«e  years.  They  did  not  agree  to  do  so, 
but  they,  impliedly  at  least,  af^eed  upon  a 
greater  consideration  to  be  paid  to  tbe  plaintiff 
should  they  fail  to  do  sp.  It  may  be,  for  aught 
we  know,  that  the  price  for  the  timber  was 
placed  at  a  lower  rate  than  it  otherwise  would 
have  been,  on  account  of  the  stringency  of  tbe 
demands  of  the  contract  in  the  matter  of  time. 
We  think  none  of  the  points  tenable  which  we 
find  on  the  iHriefs  of  counsel  in  opposition  to 
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the  view  of  tbe  contract  which  impresses  us  as 
the  correct  one;  and  we  leave  them  without 
further  dlBcusaioD. 

Tbe  figures  gpre  the  foUowiog  result:  There 
were  do  oFferatioos  on  the  lands  duriiu;  the  first 
aud  second  years,  but  the  sniiia  or  $890.90 
and  $4^.95,  making  together  $1,840.8B,  were 
advanced  aa  interest  on  the  so^lled  deficien- 
cies of  those  years-  There  was  a  small  opera- 
tion in  the  third  year,  which  has  been  settled 
for.  During  the  fourth  year  (1884-85)  tbe  cut- 
tings, incluaing  broken  timber,  were  4,080,650 
feet,  coming  at  contract  price  to  90,068. 7S. 
Interest  on  that  sum  from  January  1,  1882, 
until  October  29,  1886,  when  a  payment  was 
made,  is  the  sum  of  $2,084.29.  Deducting 
from  that  amount  of  interest  the  prepaid  inter- 
est, $1,349.85,  leaves  $784.44;  which  balance 
added  to  the  principal,  $9,068.78,  makes  $9,- 
8ra,17;  from  which  deducting  the  payment 
made  on  October  dO,  1886.  of  M,784.48,  leaTea 
a  balance  due  on  that  date  of  $8,018.74. 

DefendanU  defauUedfor  t-ms.  74,  with  inter- 
est  thereon  from  October  £9, 188B,  to  the  date  of 
judgm  nt. 

Walton.  Virgin,  Ubbey.  Emerjr*  and 

HMkell,  JJ.,  concurred. 


STATE  of  Maine 
e. 

Joseph  CHANDLER  tt  at. 

1.  In  actions  ex  contractu,  objection  to 
tbe  nonjoinder  of  a  dafenaaat,  as  a 
general  rule,  can  be  taJua  only  by 
plea  in  abatement. 

5.  But  If,  from  the  Ikee  of  the  declaration 
or  other  pleading  on  the  part  of  tbe 
plaintiff,  It  M^aan  that  another  per- 
son not  made  defendant  was  a  Joint 
contractor  with  those  who  are  defend- 
ants  in  the  suit,— there  being  no  aver- 
ment of  the  death  of  such  person, — then 
sncb  noqjoiader  may  be  taken  ad- 
▼ankage  of  by  demurrer  as  well  as 
by  plea  in  abatement. 

8.  It  is  also  ground  of  demurrer  where 
too  many  persons  are  made  defend* 
ante,  and  it  appears  upon  the  face  of 
the  plaintiff's  pleadings. 

4.  Where  three  or  more  parties  contract 
Jolntty  and  MTeraUy,  all  are  to  be 
sued  m  one  action,  or  each  may  be 
•ued  severally. 

6.  A  recognisance  taken  in  a  criminal 
proceeding  is  collateral  to  such  pro- 
ceeding, and  la  in  its  nature  a  mtU 
matter. 

$.8cire  faciaa  upon  such  recognixance 
in  no  respect  partakes  of  the  original 
criminal  proceieding  out  of  which  it 
originated,  but  is  a  civil  action. 

7.  Scire  fia>cia8  against  two  on)^  of 
three  parties,  who  Jointly  and  sever* 
allyrecognind  to  the  State,— no  reas- 
on being  alleged  why  the  other  is  not 
Joined— can  not  be  sustained. 

a  The  statute  (Bev.  Stat.  chap.  188,  g  30) 
providing  that  in  case  of  the  delaalt 
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of  a  recognisance  "process  ^lall  be 
issued  against  such  of  tbe  conusors  aa 
the  prosecuting  party  directs"  does 
not  anthoriae  a  misjoinder  or  non- 
joinder of  parties. 

(Aroostook  Decided  FebnuurSB.,  UBTj 

ON  eiceptioDs  by  defendants  to  the  ruling  of 
the  court  in  overruling  a  demurrer  to  the 
declaration.  Suttaxned. 
The  opinion  states  the  case. 
Mtttrt.  Wilson  4b  Lnmbert  and  Powavs 
ft  Powers*  for  defendants: 

Tbe  recognizance  is  a  contract  which  is  evi- 
denced by  matter  of  record. 
1  Bout.  Diet.  850,    13;  4  61.  465. 
The  preaumplion  is,  therefore,  that  Cwidoe 
was  and  is  still  living  within  the  juriadictioB 
of  the  court. 

Hanoood  v.  Robert*,  5  He.  441,  and  casta- 
there  cited;  Oould,  PI.  chap.  5,  g  115;  1  Chit- 
ty,  PI.  leth  Am.  ed.  p.  54,  note  k,  and  casea 
dted. 

"  It  is  a  familiar  principle  of  law  tint  wbm 
a  bond  is  signed  by  three  or  more  persons  who 
thereby  contract  jointly  and  Beverally,  the  aed- 
itor  may  sue  all  m  one  action,  or  may  sue  each 
sevcrallT;  but  be  cannot  sue  two  and  omit  the 
others,  tor  in  such  rase  they  are  sued  ndthcr 
Jdntly  nor  severally  as  they  promised. " 

SarwfodY.  Bgbert$,  5  TSk  443. 

The  same  rules  are  to  be  generally  observed 
in  relation  to  the  joinder  of  parties  in  actions  of 
icire  faeieu  which  govern  In  ottier  suits. 

Spauldtng,  Pr.  p.  918,  dting  Kir^  v.  Tomag, 
2  Anst.  448. 

If  it  appears  in  a  dedaration  or  bi  s  aeurr 
fadM  that  tiiere  are  other  Joint  c-ontnuiMi, 
tbe  declaration  and  scire  faeia*  will  be  deemed 
iDBufiicieDt. 

Chitty,  PI.  16th  Am.  ed.  p.  64,  note  k,  dti^ 
2  Anst.  448,  and  8  Anst.  811. 

While  there  can  be  no  doubt  that  genenl^ 
in  case  of  the  nonjoinder  of  defendants  it  ts 
essential  for  tbe  party  defendant  to  plead  U  in 
abatement,  and  Uiera^  give  the  plamtiff  a  bet- 
ter writ  by  giving  the  name  of  whomsoerer 
else  ought  to  be  joined,  it  would  seem  to  he 
equally  well  settled  that  when  tbe  plaiotilf 
knows  all  who  ought  to  be  joined  and  mentiom 
them  in  his  declaration,  in  such  case  the  non- 
joinder is  good  ground  of  demurrer. 

Inhabitanta  of  Richmond  v.  TbofAdber. 
Me.  455;  Baneood  v.  Robertt,  6  He.  441. 

When  one  of  two  joint  contractors  is  with- 
out the  State,  as  appears  by  the  officer's  leCum, 
so  that  no  service  can  be  made  upon  him,  judg- 
ment may  be  rendered  against  such  ot  the 
joint  contractors  as  are  found  within  the  juris- 
diction. 

See  Band  v.  Nutter,  66  Me.  841;  Tappan  v. 
Bruen,  5  Mass.  198. 

A  icire  faciaa  can  only  issue  from  a  court 
in  possession  of  the  record  upon  which  it  Issnca 

ComnionweaUh  v.  Doameg,  9  Mass.  680;  8UU 
V.  Bro*/in,  41  Me.  586. 

The  plaintiff  has  not  declared  upon  a  record 
of  or  in  posseanon  of  the  superior  court  for 
Aroostook  County,  and  thededaration  moat  be 
adjudged  bad. 

See  Bridge  v.  Ford,  7  Mass.  209. 

Meun.  Charles  P.  Allen.  County  Atttrm^t^ 
and  Louis  O.  Steams,  for  the  State* 
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'  The  demurrer  came  too  late;  It  ehould  have 
been  filed  within  fourteen  days  after  the  entry 
of  the  action. 

Laws  1880,  cbap.  824,  g  6. 

Rev.  Stat.  chap.  82,  §  38.  canoot  be  suffered 
to  control  the  speciflc  clause  of  Laws  of  ISfcS, 
above  cited. 

Tukeu  V.  Qerry,  68  Me.  151. 

For  au^t  that  appears  the  demurrer  was 
OTemiled Itecause  it  came  too  late.  The  rultog 
of  the  judge  should  be  presumed  to  be  correct, 
unless  an  error  is  made  to  appear. 

GarUton  v.  Letow,  67  Me.  76. 

Should  the  court,  however,  decide  that  the 
demurrer  is  properly  before  them,  then  we  sub- 
mit that,  inasmuch  as  it  is  general,  there  are  no 
defects  in  the  writ  and  decIaratioD  which  it 
may  reach.  The  person  and  case  can  be  rieht- 
ly  understood,  and  the  process  clearly  falls 
wiUiin  the  rule  embraced  in  Rev.  Stat.  chap. 
183,  §  25. 

The  action  was  well  brought  in  the  superior 
court.  Laws  1885,  chap.  8S4,  §  17,  clearly 
provides  for  the  removal  of  the  recognizance 
from  the  supreme  judicial  court  into  sdd  su- 
perior court.  The  writ  in  an  action  of  fcire 
faeiat  may  issue  out  of  the  court  where  tiie  re- 
cognizance was  entered  of  record,  if  the  recog- 
nizance remains  there,  or,  if  removed,  it  may 
issue  out  of  the  court  where  it  then  is. 

8  Black.  Com.  41S;  Coke,  2  Inst  460:  2  Wms. 
Ssnnd.  71,  78,  notes. 

That  three  were  bound  and  only  two  sued 
does  not  render  the  writ,and  declaration  ill  on 
general  demurrer.  The  joinder  of  all  is  not  ne- 
ceflBaTj.  But  ^nting  It  were,  it  is  submitted 
that  the  nonjoinder  could  only  be  taken  ad- 
vantage of  by  plea  in  abatement. 

IFi&TOv.  yevera,  20  Pick.  20;  Tuttlev.  Coop- 
er, 10  Pick.  281;  Edler  v.  Thompton,  18  Oray, 
91;  8imond$  v.  Tamer,  120  Mass.  888;  White 
T.Guahing.  80  He.  867;  Beed  t.  WiUon.  89  Me. 
585. 

The  rule  laid  down  in  Haneood  v.  fJobtrta,  5 
Me.  881,  and  in  Oonld,  PI.  chap.  6,  g  116, 
that  when  the  declaration  shows  more  are  liable 
than  are  sued  it  is  bad  on  demurrer,  does 
not  apply  in  this  case. 

IndeDa,  It  has  been  held  by  the  Massachusetts 
court  that  nonjoinder  of  defendants  in  certain 
actions  of  debt  is  not  abatable. 

BouMte  V.  bourse,  4  Mass.  480;  5  MasB.t266. 

Foster,  delivered  the  opinion  of  the 
court: 

The  defendants,  as  sureties,  together  with  one 
Benjamin  R  G(»idon  as  principal,  entered  into 
a  jcnnt  and  several  recognizance  upon  an  indict- 
ment found  against  the  said  Condon  as  a  com- 
mon seller  en  intoxicating  liquors.  Default 
having  been  entered  against  all  tbe  parties  upon 
the  recognizance,  An're/ofiaaisbrougbtagainst 
these  two  defendants  who  file  a  genei^  de- 
murrer. 

The  only  question  involved  is  whether  the 
proper  parties  are  joined  as  defendants  in  this 
action. 

It  is  tbe  general  rule  In  actions  ex  eontractu, 
that  objection  to  the  nonjoinder  of  a  defendant 
can  be  taken  only  by  plea  in  abatement,  thereby 
giving  the  plaintiff  a  better  writ  by  therein  dis- 
closing the  names  of  those  who  ought  to  he 
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j(dned.  Barwood  v.  Bebertt,  5He.443:  Beedv. 
WiUon.  89  Me.  586;  Bichmond  v.  Tootkaker,  69 
Me.  455. 

But  to  this  rule  there  is  an  exception, — as  well 
settled  as  tbe  rule  itself, — that  if  it  appears,  from 
the  face  of  the  declaration  or  other  pleading  on 
the  part  of  the  plaintiff  that  a  person,Dot  made 
defendant  was  a  joint  contractor  with  those 
who  are  defendante  in  tiie  suit,— there  being  no 
averment  of  the  death  of  such  person.— then 
such  nonjoinder  is  good  ground  for  demurrer,  as 
well  as  abatement.  IJarteood  v.  Hobert*,  tupra; 
Bichmond  v.  Tootkaker,  mpra;  Gould,  PI. 
chap.  5,  65  115:  1  Chitty,  PI.  •46;  MeOregor  v. 
Balch,  17  Vt.  667. 

It  is  likewise  held  to  be  ground  for  demurrer 
where  there  is  a  misjoinder  of  defendants,  in 
actions  upon  contract,  where  too  many  persons 
are  made  defendants,  and  the  objection  appears 
upon  the  face  of  the  plaintiff's  pleadings. 
Chitty  states  it  thus:  "If  too  many  persons 
are  made  defendants,  and  the  objection  appears 
on  tbe  pleadings,  either  of  tbe  defendants  may 
demur,  move  in  arrest  of  judgment,  or  support 
a  writ  of  error;  and  even  if  the  objection  do 
not  appear  upon  the  pleadings,  the  plaintiff 
may  be  nonsuited  upon  the  trial,  if  w  fail  in 
proving  a  joint  contract."  1  Chitty.  PI.  *44; 
Gould,  PI.  chap.  5,  §  104. 

"  If  it  appears  on  the  pleadings,  it  ^ves  rise 
to  a  demurrer;  if  it  appears  at  the  trial,  to  an 
adverse  verdict."  Dic^,  Parties,  607.* 

It  is  elementary  law  that  where  three  or  more 
parties  contract  jointly  and  severally,  all  are  to 
be  sued  in  one  action,  or  each  may  be  sued 
severally.  It  is  improper,  as  all  the  authorities 
hold,  to  join  two  and  omit  tbe  others;  for  in  such 
case  they  are  sued  neither  jointly  nor  severally, 
as  they  promised.  And  In  case  the  plaintiff 
does  not  see  fit  to  proo-ed  against  them  sev- 
erally, it  is  the  undoubted  ri^t  of  the  defend- 
ants to  have  all  their  joint  promisors  or  obligors 
joined  with  tiiem  In  the  suit.  Baraood  v. 
Jtobta^,  supra;  Bangor  Bank  v.  Treat,  6  Me. 
207. 

The  recognizance  in  this  case,  although  taken 
in  a  criminal  proceeding,  and  depending  for  its 
validity  upon  a  recora  based  upon  such  pro- 
ceeding, IS  wholly  collateral  to  the  original 
proceeding,  and  in  its  nature  a  civil  matter. 
State  V.  Bak^,  50  Me.  68. 

It  is  an  obligation  of  record  {Longley  v.  Voae, 
27  Me.  188),  founded  upon  contract  {State 
T.  Bolet,  41  Me.  345),  and  entered  into  by 
the  recognizors  upon  certain  conditions  instate 
V.  Burnham,  44  Me.  284),  upon  the  breach, 
of  whicb  the  recognizance  became  forfeited, 
and  an  absolute  debt  of  record,  in  the  nature  of 
a  judgment,  was  created,  and  upon  which  aeire 
fadai  properly  lies  for  the  recovery  of  the  for- 
feiture. State  V.  Kinne,  89  N.  H.  185,  187; 
State  V,  Barlow,  26  Me.  76;  Commonwealth  v. 
Or  fen,  12  Mass.  1;  Commonwealth  v.  McNeill, 
19  Pick.  188. 

But  edre  fadas  upon  a  recognizance  entered 
into  in  a  criminal  proceedingTin  no  respect  par- 
takes of  tbe  original  criminal  proceeding  out  of 
which  It  originated,  but  is  held  to  be  a  civil 
action.  State  v.  Harlow,  26  Mc.  76;  State  v. 
Kinnt,  41 N.  H.  239;  Commonwealth  v.  McNeill, 
19  Pick.  188;  McLellan  v.  Lvnt,  14  He.  267; 
State  V.  Baker,  60  Me.  68. 
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ThU  action,  Uien,  must  stand  or  fall  like  any 
other  founded  upon  contract.  It  is  brought 
against  two  only  of  three  parties  who  jointly 
and  severally  recognized  to  the  State, — now 
plaintiff  in  this  suit.  It  is  not  brought  against 
them  in  accordance  with  their  obUgation  en- 
tered into  by  them.  They  are  su^  neither 
ointlT  nor  severally.  There  are  too  man^ 
oinea  as  defendants  to  correspond  with  tbeu: 
several  obligation — too  few  to  correspond  with 
it  as  joint.  This  being  so,  the  misjoinder  in 
the  one  case,  or  the  nonjoinder  in  the  other,  as 
wehavesaid>  is  good  ground  of  demurrer;  since 
thii  fact  appears  upon  the  face  of  the  plaintiff's 
declaration  that  there  was  a  joint  and  several 
obligation  entered  into  by  three, — all  of  whom 
are  known  as  well  to  the  plaintiff  as  to  the  de- 
fendants in  this  suit. 

It  makes  no  difference  that  one  of  the  recog- 
nizors was  the  principal  in  the  criminal  process, 
and  the  other  two  were  his  sureties.  The  re- 
cognizance itself  determines  the  liability  of  the 
parties,  and,  as  appears  from  the  record,  that 
liability  was  joint  and  several  in  relation  to  the 
three  puties  who  became  bound  by  it.  It  was 
not  a  joint  and  several  undertaking  on  the  part 
of  the  sureties  only;  and  the  plaintiff,  cannot, 
by  its  pleading,  change  their  liability  from  that 
which  they  assumed.  The  case  of  Common- 
teealth  v.  MeNeiU,  tupra,  was  tcire faciaa  upon 
recognizance  taken  in  a  criminal  proceeding  as 
in  the  case  at  bar,  but  against  only  one  of  three 
who  had  severally  recognized.  Id  that  case,  as 
in  this,  one  of  the  recognizors  was  named  as 
principal  and  the  other  two  as  sureties,  and  all 
recognized  in  the  same  sum.  One  of  the  ob- 
jections raised  at  the  trial  related  to  an  alleged 
variance  between  the  allegations  and  the  proof. 
"  On  reference  to  the  recognizance"  says  ohaw, 
Ch.  J„  "it  appears  that  tbe  parties  were  sev- 
erally bound,  and  therefore  it  was  a  several  re- 
cognizance  by  each;  though,  as  all  were  joined 
in  one  reco^izance,  they  might  have  been  pro- 
ceeded against  jointly." 

No  intimation  is  ^ven  by  the  court  that  they 
were  liable  except  jointly  or  severally. 

Attention  has  been  called  to  Rev.  Stat.  chap. 
183,  30.  which  provides  that "  when  a  person, 
under  recognizance  in  a  criminal  case,  fails  to 
perform  its  condition,  his  default  shall  be  re- 
corded, and  process  shall  be  issued  against  such 
of  the  conusors  as  tbe  prosecuting  officer  di- 
rects," etc. 

Whetherthe  "  process  "  mentioned  is  such  as 
has  been  commenced  in  this  case,  it  is  unneces- 
sary to  determine  at  this  time,  and  with  the 
facts  as  they  exist  in  relation  to  the  proceeding 
before  us;  for,  even  if  this  is  such  process  as 
the  statute  contemplates,  we  cannot  believe  that 
it  was  the  intention  of  the  Legislature  to  give 
the  prosecuting  officer  authoritv  to  violate  well- 
settled  rules  of  pleading.  Pull  efficacy  can  be 
given  to  the  statute  withoutanysuch  violation. 
Were  it  otherwise,  then  there  might  be  reason 
in  giving  the  statute  such  a  construction  as 
would  accomplish  the  object  sought  to  be  at- 
tained in  its  enactment. 

Whether  or  not  an  amendment  would  be 
proper,  and  if  so,  upon  what  terms,  is  a  matter 
to  be  considered  by  the  court  below. 

Exceptions  tuitained. 

Pet«ra.  Oh.  ./.,  Walton.  Danforth. 
Emery,  and  H— kell«  JJ.,  concnned. 


-Sup.  Jud.  Ct.  op  Maibk.  Fkb., 

STATE  of  Maine 
e. 

WUliam  S.  TREFETHEN.* 

A  complaint  for  having  powmsloB  of 
certain  abort  lobatorat  in  violatloa  at 
law,  should  allege  tliat  the  lobetera  were 
not  liberated  alive. 

(Cumberland  Decided  February  7, 188T.> 

EXCEPTIONS  to  the  ruling  of  tbe  court  in 
overruling  defendant's  demurrer  to  tbe 
complaint.  SfutaiTud. 

This  was  an  appeal  from  the  d«daioa  of  tbe 
Municipal  C'>UTt  of  Portland,  where  tbe  cona- 
plaint  was  originally  made  for  violation  of  StaL 
1885,  chap.  275,  §  3. 

Mt.  Geor^  M.  Seldera.  Countjf-AUg, 
for  the  State. 

Mr.  C.  W.  Ooddard.  for  defendant: 
The  complaint  seems  to  have  been  drawn 
with  reference  to  Rev.  StaL  chap.  40,  g  31,  as 
amended  by  Laws  1865,  chap.  275,  6  8.  The 
statute  is  in  these  words:  "  It  is  unlawful  to 
fish  for,  catch,  buy,  sell,  expose  for  sale,  or 
possess,  between  tbe  1st  day  of  October  and  the 
15th  day  of  the  following  August,  any  female 
lobster  with  spawn,  or  with  eggs  attached,  or 
any  young  lobster  less  than  ten  and  one-half 
inches  in  length,  measuring  from  head  to  taO 
extended,  exclusive  of  claws  or  feelers;  and 
such  lobsters,  when  caught,  shall  be  libmted 
alive  at  the  risk  and  cost  of  the  party  taking 
them,  under  a  penalty  of  one  dollar  tor  each 
lobster  so  caught,  bought,  sold,  exposed  br 
sate,  or  in  possession,  not  so  liberated." 

It  is  eviaent,  therefore,  that  there  must  be 
something  more  than  a  mere  naked  possession 
of  a  short  young  lobster  during  close  time,  to 
constitute  an  o^nse.  Bat  noticing  more  is  al- 
leged in  this  complaint, — "did  possess  1888 
young  lobsters  less  than  ten  and  one-half  inches 
in  length,  measuring  from  head  to  tail  extend- 
ed, exclusive  of  claws  or  feelers."  Manifestly 
no  offense  has  been  set  forth;  the  respondrat 
had  a  clear  legal  right  to  do  everything  with 
which  he  is  charged,  and  if  engaged  in  tbe  lob- 
ster business  be  would  constantly  be  compelled, 
both  by  the  necessity  of  the  case,  and,  indeed, 
by  the  very  requirements  of  the  law,  to  do  pre- 
c^ly  what  the  complaint  alleges. 

The  requirement,  "First  catch  your  fish,"  is 
as  peremptory  upon  tbe  law-abiding  lobAer^ 
man  as  upon  tbe  chowder-maker. 

The  jurisdictiim  of  the  municipal  court  being 
made  original  and  concurrent  with  the  supreme 
and  the  superior  courts,  the  same  accuracy  is  le-  * 
quired  in  the  compl^nt  as  in  an  indictment. 
Cromtt  v.  Qleaton,  10  Me.  825. 

Per  Cnrlaju: 

Tbe  complaint  should  have  negatived  that 
the  lobsters  were  liberated  alive.  The  penalty 
is  imposed  only  in  cases  of  neglect  to  liberate 
alive.  The  complaint  is  therefore  insufflcienL 
State  V.  Benwtt,  79  Ifo.  8  New  Eng.  Rep.  616, 
argued  at  the  aame  term  as  this  case. 

Meeeption*  mstoinAf.   Demurrer  malai»e€. 


•See  Commonwealtii  t.  Barbw  (Mass.),  ptut,  p.  — . 


Digitized  by 


1887.  ROCKIAND,  Mt.  DEtBBT  &  SULLITAN  StKAMBOAT  Co.  T.  FeBBBNCBN. 


848 


BOCKLAND,  MT.  DESERT,  &  SULU- 
VAN  STEAMBOAT  GO. 
t. 

WiUiam  fl.  FESSENDEK. 

"Where  a  person  contracts  to  build  and 
equip  a  steamboat  to  ply  on  the  coast, 
which  Bhall  be  able  to  make  fifteen 
miles  an  hour,  and  "to  raake  a  trial 
trip  at  sea'*  at  the  time  of  delivery,  the 
measurement  must  be  in  sea  or  ma- 
rine miles  and  not  in  Jand  or  statute 
miles. 

(Knox  Decided  Februaiy  24.  1887.) 

ON  exceptionB  and  motion  to  set  aside  the  ver- 
dict by  ibe  defeDdant.  Overruled. 
An  action  to  recover  damages  for  the  failure 
of  the  defendant  to  build  a  steamboat  accord- 
ing to  contract.   The  verdict  wasforplaintifEs 
for  $8,331.80. 

The  material  point  is  stated  in  the  oidolon. 
Meart.  Nathan  Webb  and  James  D. 
Tessenden,  for  defendant: 

No  word  is  better  and  more  distinctly  defined 
than  tbis  word  "mile."  There  is  no  ambiguity 
about  it.  It  is  of  common  and  familiar  use, 
and  to  the  great  majority  of  men  is  not  bnown 
to  be  ever  applied,  even  with  qualifying  adjec- 
tives, to  tbe  aesignatlon  of  but  one  fixed  and 
definite  measure  of  length  or  distance. 
N<uh  V.  Driseo.  51  Me.  417. 
There  was  therefore  uo  difficulty  in  respect  to 
the  si^ificance  of  that  term  in  this  contract, 
requiring  the  aid  of  extrinsic  evidence  to  inter- 
pret it. 

Quotia  in  rerhit  nulla  ettambiguiiat,  HdnuUa 
€xpontio  contra  verba  fenda  e»t. 

The  language  of  the  contract  being  free  from 
ambiguity,  evidence  of  usage  was  not  admissi- 
ble to  show  that  it  meant  anything  different 
from  its  plain  and  natural  import. 

Ripley  v.  OroOcer,  47  He.  876;  Metealf  v. 
Wdd,  14  Gray,  312. 

"Where  the  meaning  of  terms  ia  plain  and 
unequivocal,  and  a  forttori  where  the  law  has 
annexed  a  particular  meaning  to  the  use  of  the 
terms,  it  seems  to  be  a  universal  rule  that  no 
evidence  can  be  admitted  of  a  custom  or  usage 
to  receive  such  terms  in  a  different  sense." 

S  Stark.  Ev.  p.  455. 

"So  where  words  have  a  known  legal  mean- 
ing which  belongs  to  them." 
8  Stark.  Ev.  p.  1038. 

But  where  the  words  have  a  known  legal 
meaning,  such,  for  instance,  ss  measures  of 
quantity  fixed  by  statute,  parol  evidence  that 
the  parties  intended  to  use  them  in  a  sense 
different  from  the  legal  meaning,  though  it 
were  still  the  customary  and  popular  sense,  is 
not  admissible. 

1  Oreenl.  Ev.  §  280;  Taylor,  Ev.  %  1062. 

"Where  words  have  acquired  a  known  legal 
meaning  it  cannot  be  shown  that  they  were 
used  in  a  different  sense." 

Boorman  v,  Jenkins,  12  Wend.  574;  Attorney- 
General  V.  Catt  Plate  Qlau  Co.  1  Anst.  30. 

That  the  word  "miles"  has,  in  tbe  United 
States ,  acquired  a  known  legal  meaning,  is  clear 
from  the  legislation  of  the  Congress  of  tbe 
United  States  and  of  the  Legislature  of  Maine. 

U.  S.  Rev.  Stat.  ^  74,  "not  exceeding  ten 
cents  a  mile,"  etc. , — allowed  for  travel  to  serve 
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precepts  of  either  bouse  of  Congress;  g  1273, 
"ten  cents  a  mile  and  no  more  for  eacui  mile 
actually  traveled"— Allowance  to  army  ofBcers; 
§  166fi,  "an  allomnce  of  ten  cents  a  mile  may 
be  made  to  officers  In  the  naval  service  *  *  * 
for  traveling  expenses  when  under  orders." 
There  is  not  one  kind  of  mile  for  army  officers 
and  civilians,  and  another  kind  for  naval  offi- 
cers. §  5126,  "five  cents  a  mile  each  way," — 
fees  of  messenger  in  bankruptcy;  %  829,  mar- 
shal's fees— "ten  cents  a  mile  for  himself  and 
each  priRoner,"  to  attend  court,i"ten  cents  for 
going  only,"  for  serving  process,  "six  cents  per 
milep'  §  828,  clerk's  fees—travel  to  court, '  'five 
cents  a  mile  for  going  and  five  cents  for  return- 
ing." 

Me.  Rev.  Stat.  chap.  116,  §  11,  travel  of 
jurors,  "six  cents  a  mile  for  their  uavel  out 
and  home;"  ^  18,  witnesses,  "six  cents  per 
each  mile's  travel  going  and  returning;"  ^  14, 
parties  and  attorneys,  "  tbe  same  (88  cents) 
for  every  ten  miles'  travel;"  p.  815,  sheriff's 
travel,  "four  cents  a  mile,"  "more  than  50 
miles,  only  one  cent  a  mile;"  p.  814,  appraisers 
of  real  estate,  four  cents  a  mile,"  etc. 

"Bushels,"  without  any  other  explanation, 
means  a  bodiel  by  statute  measure. 

Hoekin  v.  Cooke,  A  T.  R.  814;  Noble  v.  Durdl, 
3  T.  R.  371;  MoMter  cf  8t.  Crouy.  DeWalden,  6 
T.  R.  838. 

"The  English  statute  mile  was  defined  (inci- 
dentally it  would  seem)  by  an  Act  passed  in  the 
thirty-fifth  ^^r  of  the  reign  of  Queen  Eliza- 
beth, by  which  persons  were  forbidden  to  build 
within  three  miles  of  London,  and  tbe  mites 
were  declared  to  be  8  furlongs  of  40  perches 
of  16i  feet  each,  Tbe  statute  mile  is  therefore 
1,760  yards  or  5,280  feet." 

Brande,  Encyclopeedia.  Mile;  Stat.  35  Eliza- 
beth, chap.  6;  Bouv.  L.  Diet.  Mite;  also  Jacob, 
L.  Diet. 

U.  S.  Rev.  Stat.  §  8670,  gives  table  of  equiv- 
alent measures  in  metric  system.  '  Section  4288 
prescribes  rules  to  be  observed  by  all  vessels  of 
the  navy  and  mercantile  marine  of  the  United 
States  for  prevention  of  collisions  at  sea.  Rule 
3  A  requires  a  light  to  be  visible  "at  a  distance 
of  at  least  5  miles." 

"Where  a  written  contract  is  susceptible  on 
its  face  of  a  construction  that  is  reasonable,  re- 
sort cannot  be  had  to  evidence  of  custom  or 
usage  to  explain  its  language." 

Orient  Mut.  Int.  Co.  v.  Wright.  1  Wall.  470 
(68  U.  S.  hk.  17,  L.  ed.  S08);  KembU  v.  ZuU, 
3  McLean,  274;  Cross  v.  Eglin,  3  Bam.  ft  Ad. 
106  (22  E.  C.  L.  68). 

In  Brown  v.  Hrown,  8  Met.  576,  Shaw,  Ch. 
J.,  says:  "We  think  the  general  rule  of  law  is, 
that  the  construction  of  every  written  instru- 
ment is  a  matter  of  law,  and,  as  a  necessary 
consequence,  that  courts  must  in  the  first  in- 
stance judge  of  the  meaning,  force,  and  effect 
of  language." 

The  Reeside,  2  Sumner,  569. 

This  contract  for  building  a  vessel  was  not 
a  maritime  contract,  and  the  claim  that  its  terms 
should  receive  a  construction  suitable  to  a  mar- 
itime contract  cannot  be  sustained. 

Peojd^a  Ferry  Co.  v.  Beer»,  30  How.  403  (61 
U.  S.  bk.  15.  L.  ed.  961);  Cunningham  v.  Halt, 
1  Cliff.  45;  GoUie  v.  The  Carnim,  7  Am.  L. 
Beg.  6;  CoMt'n  v.  Vnit^  State$,  8  Nott  &  H. 
397;  Toung  v.  Ship  Orpkeut,  3  Cliff.  86. 

860 
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Id  Roach  r.  Chapman,  22  How.  182  (68  U. 
S.  bk.  16,  L.  ed.  296).  Jfr.  Jv&tiee  Orier,  deliv- 
ering  the  opinloD  of  the  conrt,  says:  "A  con- 
tract for  building  a  ship  or  supplying  engines, 
timber,  or  other  material  for  ber  constniction  is 
clearly  not  a  maritime  contract," 

To  make  evidence  of  custom  admissible  to 
control  the  ordinary  and  well-known  sense  of 
the  terms  of  a  contract,  that  usage  must  be  so 
notorious  that  not  only  those  engaged  in  the 
business  to  which  the  custom  pertains,  but  also 
all  who  deal  with  them,  must  be  understood  and 
taken  to  have  known  it  and  had  reference  to  it 
upon  contracting. 

Rogers  t.  Mechania  In».  Co.  1  8tory,  807; 
Miuy  V.  Whaling  Tna.  Co.  9  Met.  868. 

Mr.  A.  P.  Gould,  for  plwntifF: 

When  the  word  is  used  in  a  contract  with 
reference  to  the  navigation  of  the  seas,  it  must 
be  understood  as  meaning  a  "sea  mile,"  as 
clearly  as,  when  it  is  used  in  reference  to 
travel  on  land,  it  means  a  "land  mile." 

Perhaps  the  most  comprehensive  cyclopaedia 
ever  published  in  England,  is  that  of  Kees,  io  47 
volumes. 

It  is  there  laid  down  as  follows:  "A  degree 
of  the  meridian  in  EoglaDd,  north  latitude  63 
degrees,  according  to  toe  late  measurement  of 
Colouel  Mudge,  is  12l,640vds.  or  69.114  miles. 
A  geographical  or  sea  mile'  is  the  60th  part  of 
such  a  degree,  t'.  e.  2,027^  yards;  and  three  sea 
miles  make  a  league.  A  degree  of  the  meridian 
in  north  latitude  45  degrees,  is  121,512  yards; 
68.092  English  milM."  24  Rees'CyclopRdia, 
Mite. 

Webster  says:  "The  English  geo^phlcal 
mile  is  ^  of  a  degree  of  latitude,  or  about2,0S6 
yards.    Webster,  Diet.  Mile. 

Worcester  gives  the  same  deflaition.  '  'There 
are  69.16  statute  miles  in  a  degree,  and  the 
English  geographical  mile  is  ^  of  a  degree,  or 
1.1527  statute  miles."  11  Appleton's  Cyclopee- 
Ai&,Mile. 

The  length  of  a  "sea  mile,"  as  given  by 
Webster  and  Worcester  is  the  latitude  of  New 
England.  A  sea  mile  in  the  latitude  of  Port- 
land must  have  been  intended  the  contract- 
ing parties  in  this  case. 

Bowditch's  Navigator,  p.  126,  says:  "  By 
various  admeasuiemonts  it  has  been  founa 
that  the  length  of  a  sea  mile  is  about  6,086.7 
feet,  or  2,028.9  yards." 

Vol.  16,  EncycIopGcdla  Britannica  (ed.  1858), 
title  Navufatum,  in  "  treating  of  measuring  a 
ship's  run  in  a  riven  time,"  says:  "The  method 
commonly  used  at  sea  to  find  the  distance  sailed 
in  a  given  time  is  by  means  of  a  log  line;"  and 
that  "  a  nautical  mile  is  6,080  feet,"  or  2,026 
I  yards. 

in  vol.  14  of  the  new  editlm  of  the  Eocy- 
ciopfedia  Britannica,  title  Log,  p.  770,  it  is  said: 
"  The  mean  degree  of  the  meridian  is  assumed 
to  be  69.09  statute  miles,  which  gives  6,080  feet 
(2,026  I  yards)  to  the  mean  nautical  mile;  an 
estimate  sufBciently  accurate  for  navigating 
upon  any  part  of  the  sphere." 

In  Peoples  Fhry  Co.  v.  Been,  20  How.  898 
(61  U.  8.  bk.  16,  L.  ed.  961),  the  court,  on  page 
402,  speaking  of  that  contract,  says:  "It  was  a 
contract  made  on  land,  to  be  performed  on  land. 
The  wages  of  the  shipwrights  had  no  reference 
to  a  voyage  to  be  penormed." 
860 


It  is  the  general  use  in  a  particular  maww^r 
that  raises  uie  presumptioo  that  tlie  partin  in- 
tended to  USB  toe  term  in  that  manner. 

Lethuliei'a  Com,  S  Salk.  443,  fa  a  good  iUns- 
tration.  There  a  ship  was  warranted  to  de- 
part with  convoy;  parol  evidence  was  held  ad- 
missible to  show ' '  at  what  place  for  such  a  voy- 
age convoy  was  usually  taken." 

In  VcUkinee  v.  Dewar,  1  Camp.  503,  ihe  mean- 
ing of  the  words  "  lost  or  not  lost,  at  and  from 
Newfoundland  to  a  port  in  Portugal,''  in  a 
policy  of  insurance,  were  to  be  ^tennhied  hj 
proof  of  usage. 

A  similar  decision  is  reported  in  n  note  to  tiiis 
case,  Kingtton  v.  Knibb§. 

In  Robertson  v.  Jackson,  2  C.  B.  412  (53 
E.  C.  L.  411),  a  question  of  the  neccsaiy 
amount  of  proof  to  establish  a  usage  arase. 
Tindalt,  Ch.  J. ,  on  page  427,  says:  "At  the  trial 
evidence  was  given  by  both  parties  on  thit 
point ;  and  the  contention  now  before  tu  is 
whether  the  weight  of  such  evidence  was  in  fi- 
Tor  of  the  plaintiff  or  the  defendants."  Uios 
deciding  the  existence  or  nonexistence  of  the 
usage  upon  the  balance  of  testimony  iutroduced 
in  tiiat  case. 

In  Pells  V-  Sotfit  Ebxhange  Anur.  Cb.  1  Ban*. 
841,  lord  Mansfield,  on  page  350,  says:  "Wbtt 
is  usually  done  by  such  a  ship  in  such  a  voj- 
age  is  understood  to  be  referred  to  enrr 
policy,  and  to  make  a  part  of  it." 

In  2  Whart.  Ev.  §  963.  he  says:  "  To  brine 
home  the  usage  of  a  trade  to  a  person  ennged 
in  such  trade,  U  is  not  necessaty  tbat  it  uookl 
be  immemorial  and  universal." 

Oreenleaf  says:  "A  written  instrumnitisncA 
ambiguous  merely  because  an  uninformed  per- 
son may  be  unable  to  interpret  it." 

1  Greenl.  Ev.  g  289. 

It  is  held  in  Jtforw  v.  Wfffmovih,  28  Vt  884. 
that  "  if  there  is  in  truth  no  latent  ambiguitT. 
and  the  evidence  to  explain  consequently  inaB- 
missible,  still  the  improper  admission  of  sndi 
evidence  would  not  be  ramind  for  a  new  ferial, 
because  the  writing  would  Uien  be  for  the  coon 
to  conatme  without  regaxd  to  evidence. 

P«t«rs.  Ch.  J.,  deUvered  the  opinion  of  the 

court: 

The  defendant  contracted  in  writing  to  bmU 
for  the  plaintiff  a  steamboat  (for  the  conader- 
tion  of  $37,000)  which  would  attain  a  speed  of 
fifteen  miles  per  hour,  with  forty  pounds  of 
steam,  without  forcing  the  fires,  and  to  make  a 
trial  trip  of  the  boat  "  at  sea"  at  the  time  oi  de- 
livery. 

The  main  question  of  the  case  is  wheth^  the 
speed  should  be  reckoned  upon  a  measurement 
of  land  or  of  sea  miles.  The  plaintiff  contoMls 
that  miles,  as  measured  on  tne  sea  (sea  milea, 
knots,  marine  or  geographical  miles),  and  the 
defendant  contends  that  land  miles  only,  were 
intended.  A  very  important  question  is  thus 
presented,  which,  after  much  research,  we  do 
not  find,  either  as  a  question  of  law  or  of  fact 
founded  on  usage,  ever  before  came  before  any 
court  in  the  world.  Not  a  direct  authority  has 
been  cited  io  either  of  the  remarkably  aide 
briefs  of  counsel,  and  we  oonfldently  believe 
not  one  can  be  found.  We  have  ourselves  suf- 
fered some  unsteadiness  of  opinion  in  oar  at- 
tempt tosolvethequestion;  but,  after  long  cm- 
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sideraticni,  we  are  led  to  the  belief  that  the 
most  aatisiactoiy  end  of  the  case  will  be  to  al- 
low the  plaintiff's  conteDtion  to  prevail. 

Not,  however,  to  prevail,  aa  the  judge  al- 
lowed the  jury  to  place  it,  on  the  ground  of 
usage,  but  on  a  cooatruction  of  law.  If  the 
law  will  not  support  the  plaintiff's  .position, 
usage  cannot.  There  can  be  no  usage  covering 
the  point  in  controversy,  unless  it  be  such  a  one 
as  the  law  recognizes  as  a  part  of  itself.  The 
law  we  know  appropriates  many  usages  and 
customs  as  a  foimoatiod  for  itself  to  aland  upon. 
The  evidence  of  the  experts  does  not  have  any 
real  force  to  overturn  tne  legal  rule,  whatever 
it  may  be.  Not  a  witness  ever  knew  a  case  or 
a  contract  where  any  stich  question  arose.  The 
witnesses  inform  ns  of  the  nature  of  sea  miles 
and  of  the  manner  of  measuring  them.  If  we 
adopt  their  meaning  of  the  word  when  occur- 
ring in  contracts,  why  should  we  not  engraft 
the  same  meaning  upon  the  word  when  it  ap- 

Sears  in  legislative  enactments.  Federal  and 
tate,  concerning  distances  on  the  sea?  The 
word  must  have  the  same  meaning  in  the  same 
connection  whether  spoken  by  a  captain  or 
pilot  or  by  a  legislator.  Its  application  should 
\>e  uniTenal.  The  explanations  of  the  experts 
are  interesting,  however,  and  are  helpful  to  the 
court  in  matters  of  common,  ever^-day  know- 
ledge, such  as  a  court  may  acqmre  for  itself 
from  reading  books  or  making  personal  in- 
quiry. 

Each  side  is  contending  for  a  measure  that  is 
□o  more  nor  less  than  a  mile.  One  contends 
for  a  mile  which  measures  5S80  feet  on  the  land, 
the  other  for  a  mile  that  measures  6,086.7  feet 
on  the  sea.  The  land  mile  is  more  common  to 
those  whose  business  is  upon  the  land — to  land- 
men— while  the  sea  mile  is  the  only  one  recog- 
nized by  those  who  navigate  the  sea— b^  sea* 
raen.  The  first  named  was  legalized  in  the 
reign  of  Queen  Elizabeth,  known  as  "statute 
mile"  or  "English  mile"  or  "English  statute 
mile;"  and  the  "log"  was  invented  at  about 
the  same  time,  which  inaugurated  the  measure 
ing  of  sea  or  marine  miles  known  as  "English 
geographical  miles."  Each  is  adapted  to  iu 
own  sphere. 

It  would  be  impossible  to  measure  the  sea  as 
we  do  the  land.  Charts  of  the  ocean  and  other 
navigable  waters  are  made  un  a  scale  of  sixty 
ffeographical  miles,  sea  miles,  to  a  degree. 
Speed  of  vessels,  whether  propelled  by  steam 
or  sails,  is  only  ascertained  by  "log  and  line," 
each  "knot"  in  the  line  representing  one  mile 
on  the  sea.  The  navigator  can  also  ascertain 
distances  run  from  day  to  day,  by  taking  alti- 
tudesof  the  sun,  and  finds  his  position  on  the 
chart  by  computations  based  on  the  sea  mile  as 
bis  measure.  Different  rules  from  those  on 
the  land,  different  knowledge,  different  laws, 
and  even  different  courts,  control  the  business 
and  controversies  pertaining  to  the  seas. 

It  is  said  that  the  navigator  may  reduce  his 
sea  mile  to  a  land  mile,  and  be  in  accord  with 
that  mile  in  that  way.  It  is  not  often  done, 
and  cannot  by  ordinary  men  he  easily  done.  A 
practice  of  making  the  reduction  would  im- 
pose burdens  and  mistakes  upon  business.  The 
seamen  would  contend  that  the  land  mile  should 
be  extended  to  the  length  of  the  sea  mile  to  en- 
sure uniformity.   The  statute  mile  is  adopted  | 
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only  in  England  and  the  United  States,  while  the 
marine  mile  Is  known  to  and  acted  upon  by  aU 
the  civilized  people  of  the  globe. 

The  contract  is  to  run  fifteen  miles  per  bour 
Whether  the  boat  had  that  speed  was  to  be  as 
certained  by  "a  trial  at  sea."  Was  it  not  to 
ascertain  if  she  would  make  that  distance  in  the 
time  on  the  sea?  Was  not  the  distance  to  be 
measured  in  the  manner  that  distances  are 
measured  on  the  seat  Was  it  not  sea  miles 
that  were  to  be  run  upon  the  sea?  It  seems 
reasonable  to  think  so.  The  contract  fails  only 
in  the  slightest  degree  of  so  expr^ng  it, 
while  the  implication  declares  it  to  be  so  nearly 
as  strongly  as  words  would  express  it.  It  may 
be  that  difficulties  attend  the  view,  hut  wifi 
not  greater  difficulties  attend  any  other  view? 
The  uncertainties  of  usage  would  only  still 
more  embarrass  the  solution  of  the  contract; 
it  can  be  better  interpreted  b^  the  law. 

Would  not  the  same  quesuon  have  arisen  in  . 
the  courts  before  had  the  law  not  been  already 
considered  to  be  as  we  declare  it?  We  are  much 
impressed  with  the  fact  that  the  words  "miles" 
and  "knots"  are  constantly  used  in  marine 
cases  as  convertible  and  equivalent  terms. 
There  are  many  cases  where  the  words  are  used 
in  the  same  acceptation  in  legal  opinions. 

It  is  noticeable  in  admiralty  cases  that  the 
word  "knot"  is  more  commonly  employed  to 
denote  the  rate  of  speed,  and  the  word  "mile" 
more  commonly  used  to  express  distances  ac- 
complished by  speed— the  result  of  speed.  As 
examples:  One  headnote  in  an  English  case 
reads,  stripping  it  of  redundant  words,  thus: 
"A  steamer  gomg  at  the  rate  of  seven  knots  an 
hour  ran  into  a  barque  about  two  hundred  miles 
from  Bandy  Hook,  the  barque  goingat  the  rate 
of  about  a  mile  an  hour,"  and  the  steamer  was 
in  the  wrong.  Another  is  tliis:  "A  steamer 
when  off  the  Casketts,  and  ten  miles  therefrom, 
was  running  at  a  speed  of  eight  or  nine  knots 
an  hour:"  an  unlawful  rate  of  speed  in  that 
case.  Another  sample:  "Four  or  five  knots  an 
hour  is  not  a  moderate  speed  for  a  steamer  in 
a  thick  fog  twenty-five  miles  east  of  Gothland." 
In  these  and  a  vast  number  of  coses  the  words 
"miles"  and  "knots"  mean  the  same  thing — 
mean  marine  miles.  In  many  cases  the  word 
"knots"  is  first  used  and  then  repeated  as 
"miles" — the  words  being  spoken  as  inter- 
changeable  expressions. 

In  the  caae  of  The  Queen  v.Keyn,!,.  R.2Exch. 
Div.  63,  in  which  a  question  of  international  law 
of  extraordinary  importance  was  discussed  by 
many  judges,  a  case  involving  a  crime  commit- 
ted oelow  low-water  mark,"but  within  three 
miles  from  the  English  shore,the  phrases  "three 
miles,"  "marine  league,"  "three  geographical 
miles,"  and  "three  sea  miles"  are  over  and  over 
again  used  to  express  precisely  the  same  thing. 
In  treaties  between  nations,  more  caution  is  oo- 
served  in  using  exact  language,  and  writers  on 
international  law  are  circumspect  in  that  re- 
spect. The  English  statutes  commonly  use 
the  words  "marine  league"  to  indicate  the  three- 
mile  belt  from  shore,  out  not  always  so,  as  may 
be  seen  in  an  Act  of  Victoria  copied  in  the 
above  case  on  page  84.  The  United  States 
statutes  use  the  words  "marine  league"  in  ex- 
pressing the  distance  from  shore  in  which  ad- 
miralty jurisdiction  shall  be  limited,  but  use 
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the tenn "miles" in otber cases.  Tbcreisorwas 
R  statutory  law  of  Masaacbuaetts  (Dunham  t. 
Ltanj^en,  S  Gray,  268)  preveiitiDg  flshioe 
wlthm  one  mile  of  Nantucket  shores.  Could 
that  be  a  land  mile  wbeu  located  on  the  aea? 
Miles  on  the  land  consist  of  "paces,"  those  on 
the  sea  must  be  differently  measured. 

It  seems  evident  enough' that  the  word  "mile" 
means  marine  mile  or  "admiralty  knot,"  in  the 
buainess  of  the  navy  department  in  this  a)un- 

2r.  In  the  latest  circular  of  that  department, 
vertisine  for  the  construction  of  war  vessels, 
the  conditToDS  require  that  the  vessels  "must 
be  able  to  maintain  a  rate  of  speed  of  seventeen 
knots  an  houron  the  measured  mile,"  In  gen- 
eral  order  No.  S14  of  that  dqnitnien^  published 
in  1888,  the  measured  mile  is  thiis  specided: 
"For  these  (trials  of  speed)  a  convenient  locali- 
ty should  be  chosen,  where  a  nautical  mile  can 
^  laid  ofT  and  marked  at  each  end  by  two 
stakes  placed  in  a  line  at  right  angles  to  it." 
An  examination  of  other  public  papers  of  that 
department  shows  pretty  clearly  that  the  words 
"knots"  and  "miles,"  are  there  considered  as 
the  same  thing. 

We  And  cases  in  the  common-law  courts 
where  it  is  not  unlikely  that  the  distances  on 
the  aea  spoken  of  were  measured  as  land  miles, 
as  parts  of  land  miles,  instances  of  measure- 
ments upon  or  near  the  shore,  or  measurements 
in  rods  or  feet,  cases  resting  upon  peculiar 
facts,  ninstrationa  c/l  these  are  found  in  the 
foltowfne  citations:  MeMer  v.  Tra-MportaUon 
Cb.  86  N.  Y.  852,  860;  People  v.  Supeniaon.  73 
N.  T.  898;  UniUd  Bateav.  Jaekalous,  1  Black, 
484(66  U.  8.  bk.  17,  L,  ed.  286); iJo/n«-v.  Jf«m- 
tieello.  Holmes,  7. 

When  we  speak  of  measures  and  weights, 
we  mean  wine  meaaure.for  one  article andbeer 
measure  for  another,  and  different  standardsof 
weight  for  different  solid  suhstances.  When 
we  speak  of  measuring  our  roads,  we  imply  the 
wmmon  mile,  and  when  of  tracks  across  the 
8ea,we  mean  that  standard  of  distance  by  which 
such  tracks  are  not  only  usually  but  always 
measured.  When  we  say  a  boat  shall  be  sailed 
fifteen  miles  at  sea,  or  on  the  sea,  we  mean  that 
distance  in  sea  miles.  The  eea  mile  is  as  Im- 
portant in  its  sphere  as  the  land  mile  is  in  the 
sphere  where  it  operates.  It  may  be  that  the 
defendant  did  not  understand  that  he  was 
bound  by  sea-mile  meauure;  but  it  must  he  pro- 
nounced by  the  law  that  he  should  have  so  un- 
derstood it.  There  is  no  need  of  discussing  the 
question  upon  the  theory  that  the  trial  trip  was 
io  be  on  some  river,  inasmuch  as  the  vessel 
route  from  Rocklaad  to  Bar  Harbor  is  a  coast- 
wise sea  passage,  and  the  test  oil  speed  was  to 
be  exhibited  on  the  sea. 

This  decides  the  vital  point  of  the  case.  We 
think  the  minor  rulings  are  unexceptionable. 
The  jury  evidently  held  the  defendant  to  the 
test  of  marine  miles.  Upon  that  basis  we  do 
not  feel  like  taking  upon  ourselves  the  respon- 
sibility of  declaring  the  verdict  wrong. 

It  may  be  appropriate  to  add  that  while  the 
case  was  set  down  for  argument  in  1880,  the 
papers  reached  the  court  m  the  latter  put  of 
the  vear  1885. 

Motion  aTui  exceptions  ooerruled. 
Walton.  Danforth.  Virgrln,  Libbey, 
and  Foater,  JJ.,  concurred. 
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STATE  of  Maine 
r. 

John  Wilbur  MAY. 

1.  While  the  commission  of  the  offense 
ehanred  is  the  foundation  of  every  crim- 
inal prosecution,  yet  it  is  not  necmaary 
that  the  aecnaed  party  shoiald  be  pre- 
▼ioualr  shown  to  be  eonneeted  with 
the  OTbne  in  order  to  render  bis  threats 
in  relation  to  the .  oommisBion  of  sneh 
crime  adml—lblein  evidence. 

2.  The  preaidinir  jnattee  may  call  tlie 
attention  of  tne  jury  to  any  Isne  of 
foot,  and  state  to  them  fiibcts  proved 
or  admitted,  and  abont  which  there  is 
no  contention,  without  violating  &  stat- 
ute forbidding  him  from  exprea»ing  an 
opinion  upon  an  issue  of  fact. 

3.  A  person  more  than  seventy  j-ear*  ti 
Age  is  not  for  that  reason  disqualified 
from  sitting  on  a  jary.  althoofph  the 
statute  directs  that  only  the  names  ttf 
persona  under  that  age  be  placed  in  the 
jury  box. 

(WashlDffton  Decided  Februarj  17,  lOTJ 

ON  exceptions  by  defendant,  taken  on  a  trial 
for  the  crime  of  arson.  Overruled. 
Mr.  John  F.  Lynch,  for  defendant: 
The  law  scrupulously  guards  the  ti^ts  of  tke 
accused.   Tlie  Legislature  in  its  wisdom  ba> 
expressed  its  desire  for  the  protection  of  par- 
ties in  courts  hy^  prohibiUog  judges  from  ex- 
pressing an  opinion  upou  issues  of  fact  arisisg 
ID  a  case. 
Rev.  Stat.  chap.  SZ,  %  88. 
Evidence  of  threats  was  introduced  and  ad- 
mitted by  the  court,  against  the  objectiooB  of 
the  defendant,  to  prove  guilt.    Wharton,  id 
his  work  oo  Criminal  Law,  vol.  1,  p.  728,  aayr 
"  Perhaps  the  sound  view  of  this  species  of  evi- 
dence is  that  while  it  ought  not  to  be  recdved 
to  establish  the  fact  of  guilt  it  is  proper  to 
indicate  the  grade  of  the  offense." 

The  foreman  of  the  jurv  was  seventy-four 
years  old,  and  atwotutely  cusqualifled  to  serve 
as  a  juryman. 
Rev.  Stat.  chap.  106,  §  8. 
Mr.  E.  E.  L^enaore*  Gmntg  Attonuf, 
for  the  State: 

Evidence  of  threats  by  respondent,  connected 
with  the  subject-matter  of  the  case,  is  ad- 
missible, because  from  them.  In  connectioa 
with  other  circumstances  on  and  with  proof  of 
the  corpus  ddieti,  guilt  may  be  logically  in- 
ferred.  Evidence  of  this  kind  for  thia  purpose 
is  always  competent. 
Whsrt.  Cr.  Ev.  8th  ed.  §  766. 
Threats  against  a  class  of  persons  mar  br 
put  in  evidence  as  explaining  the  character  of 
an  attack  against  an  individual  belonging  to 
that  class,  when  tbe  person  injured  is  shown  b> 
be  in  some  sense  within  the  scope  of  tbe  threat!. 
Whart.  Cr.  Ev.  8th  ed.  S  756. 
Every  falsehood  uttered  by  way  of  excnlpa- 
tlon  by  a  prisoner,  in  his  testimonv.  is  a  ci^ 
cumstance  indicative  of  guilt,  uid  the  juT 
may  be  so  insteucted. 

State  V.  Beed,  6S  Me.  189;  BtaU  v.  Bntitr, 
64  Me.  267. 
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Like  the  ezpressioo  of  the  court  in  MeLd- 
lan  T.  WJieder,  70  Me.  387,  it  is  a  mere  truiun 
which  no  one  would  think  of  disputing. 

The  judge  did  not  intimate  or  express  any 
opinion  whatever  upon  any  issue  of  fact  in  the 
case,  but  left  the  whole  matter  to  be  decided 
by  the  jury  as  the  evidence  and  probabilities 
might  warrant. 

State  r.  Smith,  65  Me.  257. 

It  is  safflcient  to  show  inferentially  by  a 
forced  and  unnatural  construction  of  the  state- 
ments of  the  exceptions  that  the  respondent 
xnay  have  been  injured. 

Lord  V.  Kennebunkport,  61  Me.  462. 

To  authorize  the  courtjto  sustain  exceptions, 
it  must  affirmatively  appear  that  the  party  ex- 
cepting was  aggrieved  by  the  rulings  to  which 
the  exceptions  are  taken. 

Soute  V.  Winalme,  66  Me.  447;  State  t.  Smith. 
66  Me.  257. 

Where  an  instruction  of  the  presiding  jus- 
tice, though  correctly  stating  (he  taw,  is  not 
sufficiently  full,  an  exception  thereto  will  not 
be  sustained  unless  further  instruction  is  asked 
for  and  refosed. 

ffunterv.  Heath,  67  He.  507;  State  t.  SMd, 
62  He.  129. 

Bufus  Fickett,  the  foreman  of  the  jury  be* 
fore  whom  the  respondent  was  tried,  was  a 
competent  juryman  at  the  time  he  served  in 
the  case.  His  age  did  not  render  falm  incompe- 
tent. He  would  have  been  exempt  from  serv- 
ing if  he  chose  to  exercise  bis  privilege;  but  if . 
be  saw  fit  to  waive  it,  as  he  could  do,  neither 
the  State  nor  the  respondent  oould  object  to 
him  as  Incompetent. 

State  V.  Fonhner,  48  N.  H.  89. 

Constables  bave  always  been  exempt  from 
serving  on  juries  in  this  State;  but  in  Feilow^ 
Oaee  a  constable  was  returned  as  juryman  and 
the  court  held  that  he  was  competeQt,  though 
not  compellable  to  serve. 

FiUow^  Cate,  5  Me.  388. 

The  court  of  this  State  has  also  held  that  a 
postmaster  of  the  United  States,  though  ex- 
empt, was  not  disqualified  to  serve  as  a  juror. 

State  y.  Quimby,  61  Me.  895. 

A  coroner  is  a  competent  Juryman  though 
exempt. 

State  T.  Wright.  68  He.  828. 

Foster,  J.,  delivered  the  opinion  of  the 
court: 

Several  exceptions  have  been  alleged  to  the 
rulings  and  instructions  of  the  justice  presiding 
at  the  trial  of  the  respondent  who  was  con- 
victed of  the  crime  of  arson. 

Some  of  these  exceptions  have  been  waived 
and  are  not  insisted  upon.*  Of  those  remain- 
ing it  would  hardly  seem  necessary  to  speak  in 
detail,  inasmuch  as  they  may  be  reduced  to 
two  classes,— those  relating  to  the  introduction 
of  evidence,  and  to  the  charge  of  the  presiding 
justice. 

I.  The  first  objection  that  is  pressed  upon 
the  attention  of  the  court  ts  fa  relation  to  the 
introductiDn  in  evidence  of  what  has  been 
termed  the  "Shacker  Boys"  song.  The  excep- 
tions of  themselves  afford  the  court  no  light  as 
to  the  nature  of  tbis  composition;  and  if  we 
were  to  pass  upon  this  objection  as  presented 
in  the  bill  of  exceptions,  there  would  be  no 
grounds  upon  which  it  could  be  Bustalned. 
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However,  the  counsel  having  treated  the  ques- 
tion aa  though  it  were  before  us,  and  being  fur- 
nished with  a  copy  of  the  evidence  objected  to, 
upon  inspection,  we  are  satisfied  there  ia  no 
foundation  for  Ihe  objection,  even  when  viewed 
in  reference  to  its  merits. 

The  evidence  in  the  case,  corrobrated  hj  the 
admission  of  tbe  prisoner  upon  the  witness 
stand,  shows  that  the  song  was  in  tbe  hand- 
writing of  the  respondent  and  was  in  pait,  if 
not  wholly,  his  own  composition.  The  state- 
ments contained  in  it  were  material,  taken  in 
connection  with  tbe  other  evidence  in  the  case, 
tending  to  show  a  combination  against  the  game 
wardens  and  manifesting  a  spirit  of  hostility 
to  them.  It  was  admissible  like  any  statement, 
either  oral  or  in  writing,  made  by  tbe  prisoner 
in  reference  to  the  subject-matter  under  inves- 
ti^tion. 

II.  The  next  objection  relates  to  the  intro- 
duction of  threats  by  the  respondent,  before 
proof  was  offered  to  connect  him  with  the 
crime. 

While  it  is  true  that  the  commission  of  tbe  of- 
fense charged  must  necessarily  be  the  founda- 
tion of  every  criminal  prosecution,  yet  it  by 
no  means  follows  that  it  is  necessary  that  the 
accused  party  should  be  previously  shown  to 
be  connected  with  tbe  crime,  in  order  to  render 
his  threats  in  relation  to  the  commission  of 
flucb  crime  admissible.  The  order  in  which 
they  are  received  is  not  material.  They  are 
admissible  at  any  stage  of  the  government's 
case.  Such  evidence,  when  connected  with  the 
subject  of  investigation,  i&  admissiUe,  because 
from  it,  in  connection  with  other  circum- 
stances, and  on  proof  of  tbe  eorpusd^i^,  guilt 
may  be  logically  inferred. 

III.  Tbe  third  exception  recites  five  extracts 
from  the  judge's  charge,  of  which  respondent 
complains  as  being  in  contravention  of  Laws 
1874,  chap.  212,  (Bev.  Stat.  chap.  82,  g  63). 
Of  these  only  the  second,  third,  and  fifth  axe 
insisted  upon  as  containing  expressions  of 
opinion  upon  issues  of  fact  arising  in  the  case. 

Upon  a  careful  examination  we  do  not  think 
that  either  of  them  is  open  to  the  objection 
urged  by  the  respondent.  While  the  statute  in 
question  forbids  the  expression  of  an  opinion 
by  the  presiding  jusUoo  upon  issues  of  fact,  it 
has  never  been  and  never  should  be  held  to  go 
to  tbe  extent  of  prohibiting  the  presiding  judge 
from  calling  the  attention' of  tbe  jury  to  those 
issues,  thereby  enabling  them  IntdiigenUy  to 
apply  the  rules  of  law  to  the  controverted  ques- 
tions involved. 

This  is  cert^ly  an  important  duty  devolving 
upon  the  court  in  the  proper  administration  ^ 
justice,  and  one  which  the  I^egislature  never 
intended  to  prohibit  The  prohibition  relates 
to  the  expression  of  an  opinion  upon  an  issue  of 
fact  arismg  in  the  case.  Facts  about  which 
there  is  ho  dispute,  and  concerning  wbich  tbere 
is  no  issue,  may  properly  be  called  to  tbe  atten- 
tion of  the  in  the  discretion  of  the  presid- 
ing justice.  They  may  be  stated  to  tbe  juiy  as 
proved  or  admitted,  or  about  which  there  is  no 
contention,  without  any  infringement  of  the 
statute  prohibition.  Sticb  is  the  decision  of 
this  court,  in  McLdlan  v.  Wlieder,  70  Me.  287. 
In  that  case  the  court  says  that  ."inferences 
from  such  matters  may  be  potent  in  disposing 
of  the  controverted  questions;  yet  the  statement 
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by  the  Judge  of  the  matten  proved  aad  not 
Gontrovertra  (or  expressly  admitted)  is  oot  an 
ezpresaioo  of  opinion  upon  an  issue  of  fact, 
however  strong  the  inference  therefrom  may 
be." 

Nor  does  it  follow  that  there  is  an  expression 
of  opinion  upon  any  issue  of  fact  merely  be- 
cause the  presiding  justice  may  see  fit  to  call 
the  jury's  attention  to  certain  questionaof  fact, 
by  way  of  interrogatories  addrrased  to  them, 
upon  matters  impcvtant  for  their  consideration 
in  arrivior  at  a  correct  conclndoa  upon  the 
main  question. 

A  statute  like  this,  if  it  is  to  be  held  as  not 
trenching  upon  the  prerogative  of  (be  court, 
must  be  strKtly  construed. 

Viewed  in  the  light  of  these  principles,  the 
extracts  from  the  charge  of  the  presiding  jus- 
tice upon  wliich  the  respondent's  exceptions  are 
based,  are  not  in  contravention  of  tbe  statute 
prohibition. 

That  the  correctness  of  a  cliarge  la  not  to  be 
determined  from  mere  isolated  statements  ex- 
tracted from  it  without  reference  to  their  con- 
nection with  what  precedes  as  well  as  that 
which  follows,  is  illustrated  when  we  examine 
tbe  third  and  fifth  paragraphs.  In  the  closing 
sentence  of  the  third  paragraph  the  presiding 
judge  observed:  "  if  so,  if  you  find  such  to  be 
the  case,  there  is  some  probability  that  he 
might  have  done  it."  From  an  examination  of 
tbe  charge  which  is  before  us  it  appears  that 
the  court  was  calling  the  attenti<Hi  of  the  jury 
to  the  questi(Hi  whether  the  re^wndent  had 
made  a  certain  statement  or  not,  and  not  to  the 
commission  of  the  crime.  The  facts  were  left  to 
the  jury  to  determine;  and  only  such  infer- 
ences as  might  legitimately  follow,  provided  a 
certain  state  of  facts  were  found  by  them.were 
stated  by  the  court  to  aid  the  jurym  coming  to 
a  conclusion  whether  or  not  atich  statement 
was  made.  In  this  there  is  no  such  indication 
or  expression  of  opinion  upon  an  issue  of  fact 
as  tlie  statute  contemplates  to  render  exceptions 
available. 

IV.  From  the  argument  of  counsel  as  well 
as  from  an  examination  of  tbe  case  and  the 
Judge's  ohai^,  it  appears  that  one  of  the 
grounds  of  defense  relied  upon  at  the  trial  was 
that  of  an  oliH.  In  the  course  of  the  charge 
the  preying  judge  remarked:  "  It  is  true  that 
the  witnesses  have  testified  in  great  detail.  It 
must  have  been  very  carefully  prepared."  Ex- 
cepUoa  is  taken  to  this  remark,  also,  as  being 
tbe  expression  of  an  opinion  upon  an  issue  (U 
fact,  and  an  infringement  of  the  statute  pro- 
hibition. Were  we' to  judge  of  this  expression 
as  found  in  the  bill  of  exceptions  standing,  as 
it  does,  isolated  from  every  thin!;;  which  pre- 
cedes or  follows,  with  no  explanation  as  to 
what  it  refers,  it  would  be  difficult  to  see  how 
the  respondent  could  be  prejudiced  by  it. 
From  anything  appearing  in  the  exceptions  the 
remark  may  well  apply  to  the  witnesses  for  the 
defense,  and  in  support  of  the  truthfulness  of 
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the  alibi.  The  natoral  import  of  tbe  atate- 
ment,  if  it  is  susceptible  of  any  meaning  wiib- 
out  resort  (o  other  portions  of  the  chkrge  in 
connection  with  it,  is  in  favor  of  the  prisoner, 
and  he  could  not  bie  aggrieved  thereby.  If  anr 
conflrmallon  of  this  fact  were  necessary,  it  will 
be  found  by  an  examination  of  tlie  paragraph 
in  the  jud|^'B  charge  from  which  the  isolated 
fragment  is  taken. 

V.  The  last  exception  relates  to  the  in  iairm 
of  the  court  in  overruling  the  motion  for  a  new 
trial  claimed  tbe  respondent  on  tbe  ground 
of  disqualification  of  one  of  the  jurors  who  sat 
in  the  trial  of  the  case. 

It  appears  that  Ruf us  Fickett.  tbe  foreman 
of  the  jury,  was  seventy-four  years  of  age  at 
the  time  be  was  drawn  to  aerve  as  a  juror,  al- 
though bis  age  was  not  known  to  the  prisiHier 
or  bis  counsel  till  after  the  trial. 

The  statutes  of  this  State,  chap.  106,  g  2, 
provide  that  the  board  of  municipal  officeia, 
"  at  least  once  in  every  three  years,  shall  pre- 
pare a  list  of  jurors,  under  the  age  of  seventy 
y^ears,  qualified  to  serve  as  jurors.  *  Id  Iheaec- 
tion  foUowing,  certain  persons  therein  desig- 
nated are  exempted  from  serving  as  jurors,  and 
the  statute  directs  that  their  names  shall  not  be 
placed  on  the  lists.  Tliis  statute  has  never 
been  construed  as  disqualifying,  bat  simply  as 
excusing  the'persons  named.  Thus,  constables 
have  always,  in  this  State,  been  exempt  from 
serving  as  jurors;  bat  in  Fdlowifa  Cote,  5  M& 
S83,  a  conrtable  was  returned  as  juryman,  and 
tbe  court  held  that  he  was  competent  tboa^ 
not  compellable  to  serve. 

Statutes  similar  to  the  one  io  question  exist 
in  many  of  tbe  States  in  this  country  as  well  as 
in  England;  but  the  general  doctrine  apirfi- 
cable  to  these  statutes  is,  that  they  do  not  dis- 

Jualify  but  merely  excuse  the  persons  named, 
n  accordance  with  this  doctnne  it  has  been 
held  by  tbla  court  that  a  postnuuter  of  tiw 
United  States,  though  exempt,  was  not  di»- 
qualified  to  serve  as  a  Juror.  State  t.  Qvt'aily. 
51  Me.  396. 

It  has  also  been  held  that  exemption,  not  be- 
ing a  diaqualiflcation,  is  a  personal  pririiege 
of  the  penon  exempted,  which  he  may  waire; 
and,  if  he  does  so,  parties  have  no  ground  of 
complaint,  ^tf  v.  Wright,  58  Me.  844;  State 
v.  Forthner.  48  N.  H.  89. 

The  language  of  tbe  statute  in  reference  to 
the  age  of  jurors  above  referred  to,  and  appli- 
cable to  the  case  before  us,  is  hardly  as  stnmg 
in  its  disqualifying  tendency  as  the  language  in 
section  three  of  the  same  statute,  to  which  we 
have  also  referred,  where  it  is  provided  in  ex- 
press terms  that  the  names  of  the  persons  there- 
in referred  to  "shMI  not  be  placed  on  the  lists.** 
Yet  the  decisions  to  whi(^  we  have  referred 
seem  to  place  the  matter  beyond  question. 

Exceptions  overrvled. 

Peters.  Gh.  J..  Walton,  Danforth, 
and  Emery,  JJ.,  concurred;  Hfcafcell,  J., 

concurred  in  the  result. 
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STATE  of  Connecticut 
e. 

GLIDDEN  et  al. 

1 .  Where  all  the  counts  in  an  information 
are  manifestly  b»aed  upon  one  and  the 
same  transaction,  it  will  be  assumed 
that  it  was  the  intention  to  chai^  but 
one  ofliMue. 

-a.  The  Btatnttt  passed  in  1878,  dedarlngr 
it  an  oflbaso  to  threaten  or  intimidate 

any  person,  to  compel  such  person, 
a^inst  his  will,  to  do  or  abstain  from 
doinf^  any  act  which  such  person  has  a 
lesal  right  to  do,  can  not  be  limited  to 
subjects  embraced  in  the  Act  of  1877, 
which  was  limited  to  railroad,  gas  and 
telegraph  companies. 
■S.  An  inftomation  whldlk  alleflres  that 
the  defendants  conspired  to  threaten 
and  use  means  (the  DM'oottj  to  intim- 
idate the  Carrington  Publishing  Com- 
pany, to  compel  it,  against  its  will,  to  ab- 
stain from  doing  an  act  (to  keep  in  its 
employ  workmen  of  its  own  choice)  which 
it  had  a  legal  right  to  do,  and  to  do  an  act 
(employ  toe  defendants  and  such  per- 
sons as  they  should  name)  which  it  had 
a  legal  right  to  abstain  from  doing, 
charges  acts  clearly  prohibited  by  the 
statute. 

-4.  As  eharffed  in  the  information,  the  de- 
fendants" purpose  was  to  deprive  the 
Carrington  Publishing  Company  of  its 
liberty  to  carry  on  its  business  in  its 
own  way,  although  in  doing  so  it  Inter- 
fered with  no  right  of  the  defendant. 
The  mot^e  was  to  gain  an  advantage 
unjustly  and  at  the  expense  of  others, 
and  therefore  the  act  was  legally  cor- 
rupt. As  a  means  of  accomplishing  the 
purpose,  the  parties  intended  to  harm 
the  Carrington  Publishing  Compaoyt 
and  therefore  it  was  malicious. 
■S.  The  information  also  alleged  that 
another  purpose  of  the  defendants  was 
to  injure  ana  oppress  John  E.  Skinner, 
and  seven  other  workmen  of  the  Car- 
rington Publishing  Company,  by  de- 
priving them  of  their  employment;  an 
offense  is  thus  charged  within  the 
contemplation  of  the  statute. 
-6.  The  intention  of  one  man,  so  long  as 
he  does  nothing,  is  not  a  crime  which 
the  law  will  take  cognizance  of,  and  so 
of  any  number  of  men  acting  separately. 
But  when  several  men  form  the  intent, 
and  come  together  and  agrra*  to  earry  it 
into  exeeuuoiit  this  agreement  is  a  step 
In  the  direction  of  accomplishing  the 
purpose,  and  is  a  crime.   It  is  no  an- 

iswer  to  say  that  the  conspiracy  was  for 
a  lawful  purpose;  to  better  their  own 
condition;  to  fix  and  advance  their  rat« 
;  of  wages,  and  further  their  own  material 
1  interest.  They  bad  not  the  right  to  say 
'  to  the  Carrington  Publishing  Company: 
V**You  shall  do  this,  or  we  will  ruin  your 
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business."  The  fact  that  the  threat 
designed  as  a  means  to  an  end,  and  that 
end  in  itself  considered  a  lawful  one 
does  not  devest  the  transaction  of  its 
criminality. 

7.  The  aUeK«tiott  in  the  information 
that  one  object  of  the  defendant  was 
to  extort  money  from  the  Carrington 
Publishing  Company  by  means  which 
are  unlawful  f^harges  a  crime. 

8.  The  charsfe  that  this  conspiracy  con- 
templatea  the  wholesale  boycotting 
of  the  patrons  of  the  Carrington  Publish- 
ing  Company,  states  an  offense  within 
the  statute.  Prima  facie  such  conduct 
must  be  r^i;arded  as  maUeiona  and  cor^ 
rupt. 

9.  It  is  also  alleged  that  the  conspiracy 
contemplated  boycotting  as  a  means  to 
an  end  sought.  If  the  defendants,  in 
their  handbills  and  circulars,  used  the 
word  in  its  original  sense,  in  its  applica- 
tion to  the  Carrington  Publishing  Com- 
pany, there  can  be  no  doubt  of  their 
erimlMl  latent.  If  it  means  absolute 
ruin  to  the  business  of  the  person  boy- 
cotted, unless  he  yields,  then  it  iscrimi- 
nal.  It  is  apparent  that  the  purpose  of 
this  conspiracy,  or  the  means  by  which 
it  was  to  be  accomplished,  or  both,  were 
not  only  unlawful,  but  were  in  some 
degree  criminal. 

10.  It  was  proper,  on  the  trial,  to  admit 
the  deelarations  of  a  conspirator, 
not  a  defendant,  made  in  the  presence 
of  one  of  the  defendants,  to  a  wcnjcman 
in  the  office  of  the  Carrington  Publish- 
ing Company,  for  the  purpose  of  indu- 
cing him  to  join  the  conspiracy,  that  he 
believed  that  the  company  would  not 

'  flght,asanotherpubli6hmgcompanyhad 
done;  that  they  (the  conspirators)  would 
do  as  they  had  done  in  the  other  case, 
and  appiHd  to  the  merchants  to  take 
their  advertisements  out,  and  appeal  to 
the  subscribers;  that  they  would  not  do 
as  they  had  done  in  the  *'  News"  case, 
but  if  they  had  another  battle,  the  Car- 
rington Publishing  Company  would 
have  to  pay  the  expenses  of  the  boycott. 

11.  Evidence  was  properly  admitted,  after 
tliere  had  been  proof  introduced  tending 
to  show  that  a  particular  defendant  had 
been  active  in  attempting  to  induce  the 

ftublic  not  to  patronize  the  paper  pub- 
ished  by  the  Carrington  Publishing 
Company,  that  tm  one  of  the  most  fre- 
quented streets  of  New  Haven,  one  eve- 
ning, the  witness  saw  two  persons  pass- 
ing, one  of  whom  was  the  defendant  and 
the  other  he  did  not  know;  that  these 
two  persons  were  walking  up  and  down 
said  street  in  company  and  close  t<^th- 
er,  and  that,  from  l>etween  them,  cop- 
ies of  a  circular  were  from  time  to  time 
dropped  on  the  sidewalk,  but  the  wit- 
ness was  unable  to  see  which  of  the  per- 
sons dropped  them.  The  circular  was 
as  follows,  in  large  letters:  *'A  word  to 
the  wise  is  sufficient.  Boycott  theJoor- 
nal  and  Courier."  The  drcular  was  also 
admissible  in  evidence. 
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12,  A  proposed  a^reemient  which  was  suh 
mitted  to  the  proprietors.of  the  "News," 
during  the  proffress  of  the  boycott  on 
that  paper,  by  the  defendants,  or  some 
of  them,  while  not  admissible  for  the 
purpose  of  proving  that  the  defendants 
committed  a  similar  offense,  had  been 
made  relevant  and  material  to  some  ex- 
tent, by  frequent  reference  to  it  by  the 
defendants  as  a  precedent,  and  their  an- 
nounced purpose  to  pursue  the  same 
general  policy,  including  a  demand  that 
the  expenses  should  be  paid.  A  notice 
to  the  *'News,^*  that  it  would  be  charg^ed 
ISO  per  week  as  its  share  of  the  expenses 
of  the  boycott,  was  admissible  for  these 
reasons. 

18.  It  was  pFop«F.  on  the  cro'«»«»amtn^ 
tion  of  m,  witness  Introdueed  by  the 
State,  that  the  court  should  exclude 
evidence  of  an  interview  to  which  one 
of  the  defendants  was  a  party,  and  of 
declarations  then  made  by  him,  to  which 
no  allnslon  bad  been  made  by  the  State 
on  the  direct  examination. 

14.  One  of  the  conspirators,  but  not  one  of 
the  defendants,  having  declined  to  testi- 
fy for  the  Stat«,  on  the  ground  that  his 
testimony  would  tend  to  criminate  him- 
self, and  another  witness  being  called  to 

grove  the  statement,  made  on  another 
ial  by  the  witness  who  declined  to  tes- 
tify, that  be  had  printed  the  circular  in- 
trodaced  in  evidence,  an  objection  to 
the  testimony  as  irrelevant  was  properlv 
overruled;  nor  was  the  objection  well 
taken  that  the  declaration  of  the  witness 
on  the  other  trial  was  not  admissible  as 
the  declaration  of  a  co-conspirator,  for 
the  evidence  was  not  offered  for  that 
purpose,  but  to  prove  the  printing  of 
the  circular. 
16.  Evidence  wmm  properlj-  ftdmUted  of 
n  e<nivera»tlon  between  five  or  six 
printers,  members  of  the  union,  among 
whom  was  one  identified  as  a  defendant, 
and  others  not  identified,  in  which  it 
was  stated — but  by  whom  the  witness 
could  not  say— that  they  were  to  pay  fllty 
cents  a  week  for  the  expense  of  the 
Courier  boycott,  and  that  it  would  be 
paid  for  by  the  Courier.  There  was 
proof  that  the  boycott  was  inaugura- 
ted and  prosecuted  by  Typograpnical 
Union  No.  47,  of  whicn  the  five  or  six 
persons  in  conversation,  Including  the 
identified  defendant,  were  members,  and 
their  declarations  were  therefore  admis- 
sible. 

(New  Haven  lUed  March  — ,  1887.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  for  New  Haven  County.  Affirmed. 
Information  filed  by  the  City  Attorney  before 
the  City  Court  of  New  Haven  for  conspiracy, 
wpefUed  to  the  Superior  Court  for  New  Haven 
dounly.  and  heard  upon  substituted  mf ormation 
filed  by  the  Attorney  to  the  State,  before  Stod- 
dard, J.,  on  demurrer,  and,  upon  overruling  of 
demurrer,  tried  on  a  plea  of  not  guilty. 
The  case  is  stated  in  the  opinion. 


Mes»rt.  Johnson  T.  Piatt,  TaXeott  H. 
Russell,  and  James  T.  Horaa,  for  de- 
fendants: 

The  defendants  are  cbareed  with  the  crime 
of  "conspiracy,"  andwewiU  first  Inquire  what 
is  neces^ry  to  constitute  the  offense.  Tlte 
learned  judge  in  the  court  below,  in  his  charge 
to  the  jury,  defined  a  criminal  conspiracy 
"  a  combination,  agreement,  and  confederaticKi 
of  two  or  more  persons  to  accomplish  by  con- 
certed means  an  unlawful  purpose,  or  to  effect 
a  lawful  purpose  by  unlawful  acta  and  means." 

State  V.  Boifiejf,  2  Cono.  113;  OmntonieeaUi 
V.  Sunt,  4  Met.  111. 

The  above  antithesis  was  invented  by  Lord 
Denmao,  in  Bex  v.  Jona,  4  Bam.  &  Ad.  845, 
and  is  now  understood  to  contain  a  limitatim, 
and  not  a  definition  of  what  combinations  art 
criminal. 

See  Seg  v.  Peek,i*  Ad.  &  El.  686;  Btg.  v.  Kinf. 
7,6.  B.  783;  Wright,  CopspiniCT,  §  14. 

The  difBculty  in  regard  to  thedefinitkHi  arisn 
from  the  word  "unlawful."  which  is  used  is 
different  senses,  as  follows:  (1)  something  pn>- 
hibited  by  the  criminal  law,  and  punished  tn* 
the  indiction  of  a  criminal  sanction;  (2)  some- 
thing wrongful,  and  subjecting  the  wrongdoer 
to  a  civil  sanction;  0)  as  applied  to  certain 
contracts,  as  in  restraint  of  trade,  etc.,  whidi 
the  law  will  not  enforce. 

To  refer  to  all  the  cases  in  which  an  attmpt 
has  been  made  to  define  what  combinatioDB 
may  and  may  not  amount  to  a  criminal  codku- 
racy, would  be  as  laborious  as  it  would  be  futik. 
The  case  of  State  v.  Roicley,  12  Conn.  112,  ww 
a  conspiracy  to  cheat  and  defraud.  By  statute 
(Rev.  1885.  title  21,  g  114),  the  act  which  the  ac- 
cused combined  to  do  was  made  a  crime,  and 
punishable  by  fine  or  imprisonment,  or  botiL 

Whatever  may  be  the  doctrine  of  the  early 
cases,  the  later  and  better-considered  Americsa 
cases  hold  that  an  agreement  and  combinatioD 
is  not  criminal  unless  it  be  for  acAft>r  omiasioot, 
either  as  ends  or  means,  which  would  be  crim- 
inal apart  from  agreement. 

3  Qrecnl.  Ev.  Redf.  ed.  p.  79,  S  W  o  ; 
CommonweiUth  v.  Hunt,  4  Met  134;  Comma*' 
wealth  V.  Eastman,  1  Cush.  189;  Oommontft'tUii 
V.  Shedd,  1  Cuah.  514;  State  v.  Biekey,  4  HaUt 
398;  HexY.  Pywell,  1  Stark.  402;  Bex  v.  Turner, 
18  East,  228;  State  v.  Straw,  42  N.  H.  898;  State 
V.  Sterem,  80  Iowa,  893;  Staie  v.  Jonea,  13  lows. 
369;  StaU  v.  PoUer,  38  Iowa,  654;  AMerman  t. 
Pe^le.  4  Hich.  414. 

The  rule  of  liability  in  civil  cases  is  slated 
by  Pardee,  J.,  in  Awtin  v.  Barrovct,  41  Coon. 
800,  as  follows:  "The  all^tion  as  to  ccm- 
spiracy  brings  no  strength  to  the  declaratioo, 
for  it  shows  no  additional  cause  of  action.  Ao 
act  which,  done  by  one  alone,  is  no  cause  of 
action,  is  not  rendered  actionable  by  being  dc»ie 
in  pursuance  of  a  conspiracy." 

Whart.  Cr.  L.  9th  ed.  g  1888;  Wright.  Cod- 
spiracy. 

Unlike  other  offenses,  no  overt  act  is  neces- 
sary to  constitute  the  crime  of  conspiracy. 
The  unlawful  agreement  makes  the  crime 
and  it  is  complete  the  moment  the  agreemeni 
is  entered  into.  The  overt  acts  set  f  rath  in  the 
information  are  eridence  merely,  or  facts  is 
aggravation  and  surplus^e. 

%  Whart.  Cr.  L.  g  192;  CommoJ»cealtk  v. 
Ea^nan,  1  Cush.  338;  StaU  v.  BipU]/,  81  Xe. 
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888;  Lambert  v.  People,  9  Conn.  625;  State  v. 
Keaeh,  40  Vt.  113;  Commonteealth  \.  Wallace, 
16  Gray,  333;  Alderman  v.  People,  4  Mich.  414. 

The  facts  alleged  can  have  no  greater  effect 
because  attended  by  a  cloud  of  qunlifyiue  ad- 
verbs and  adjectives.  The  acts  of  the  defend- 
ants in  violation  of  law,  and  not  the  vocabulaty 
of  the  pleader,  constitute  the  crime. 

Commonvieallh  y.Hunt,  4  Met.  138;  State  v. 
Pieldt,  Mart  &  Yerg.  187;  OfCallaghan  v. 
0(MWB,121Ma9B.  114;  Adler-v.  Fenton,  34How. 
407  (6»  U.  8.  bk.  16,  L.  «d.  696);  JJoiwn  v. 
Mathemn.  14  Allen,  409. 

A  conspiracy  being  an  agreement  to  commit 
a  criminal  or  unlawful  act,  the  criminality 
must  exist  either  in  the  principal  act  (the  end) 
or  the  means  by  which  it  ia  to  be  accomplished. 
The  informatioit  must  therefore  set  out  directly, 
and  not  by  way  of  inference,  the  criminal  or 
unlawful  act,  either  in  the  end  or  means. 

StaU  V.  Keach,  40  Vt.  113;  State  v.  Crowley, 
41  Wis.  271 ;  Commonwealth  v.  S/iedd,  7  Cush. 
514;  State  v.  Jones,  13  Iowa,  270;  1  Lead.  Cr. 
Cas.  B.  &  H.  264,  and  notes;  Commonieealth  v. 
Eeutman,  1  Cush.  188;  Commonwealth  v.  Shedd, 
7  Gush.  614;  ^aU  v.  Soberta,  84  Me.  820;  State 
V.  Hemtt.  81  Me.  888,  896;  15  N.  H.  396;  9 
Cow.  578;  4  Halst.  293;  5  Barr,  60;  Unitai  Staiea 
T.  Ontikahank,  93  U.  S.  542-558  (Bk.  33.  L.  ed. 
588-598);  1  Arch.  Fr.  S,%  note  1,  p.  283;  State 
T.  Wilson,  80  Conn.  604;  Lambert  v.  People, 
9  Cow.  557. 

At  first  used  to  bring  popular  leaders  to  the 
block,  the  law  of  conspiracy  has  in  later  times 
been  Invoked  to  suppress  combinations  among 
workmen  to  better  their  condition.  Many  of 
the  most  eminent  judges  in  this  country  liave 
looked  upon  it  with  disapproval,  and  expressed 
a  detfinnination  to  restrict  rather  than  extend 
It. 

See  3  Steph.  Cr.  L.  227,  229;  State  v.  Keaeh, 
40  Vt  118;  Statev.  Jonet,  18Iowa,270;8Greenl. 
£v.  p.  79;  Commonwealth  v.  Bunt,  4  Met.  Ill; 
Chmmonweaith  v.  Shedd,  7  Cush.  514. 

In  England  the  danger  as  regards  combina- 
tions of  workmen  ia  removed  by  §  3  of  the 
Conspiracy  and  Protection  of  Iroperty  Act  of 
1875,  which  provides  as  follows:  "An  agree- 
ment or  combination  by  two  or  more  ]^rsons 
to  do,  or  procure  to  be  done,  any  act  in  con- 
templation or  furtherance  of  a  trade  dispute 
between  employers  and  workmen,  shall  not  be 
indictable  as  a  conspiracy  if  such  act  committed 
by  one  person  would  not  be  puuiahable  as  a 
crime." 

So  far  as  Connecticut  is  concerned,  the 
question  is  open.  We  have  no  decision  of  con- 
trolling effect,  and  there  Is  none  reported  rela^ 
ing  to  a  trade  dispute. 

The  case  of  State  v.  Btmley,  12  Conn.  112», 
was  an  tnfomiation  for  conspiracy  to  cheat  and 
defraud.  By  statute  (Rev.  1835,  title  31,  S  114), 
the  act  which  the  accused  combined  to  do  was 
made  a  crime,  and  punishable  by  fine  or  impris- 
onment, or  both. 

There  is  no  intrinsic  efficacy  in  the  word 
"conspinKy,"  or  in  the  word  "confederacy," 
or  in  the  word  "combination." 

Wright,  Conspiracy,  p.  57. 

The  following  vords  are  sprinkled  plenti- 
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fully  through  the  Information :  "threats," 
"intimidations,"  "boycott,"  "oppress,"  and 
"impoverish."  Such  words  are  not  terms  of 
art,  and  they  are  consistent  with  either  legality 
or  illegality  in  the  conduct  to  which  they 
refer. 

Wright,  Conspiracy.  57;  CConnell  v.  The 
Queen,  11  Clark  &  Fin.  162-384 ;  Embrjf  v. 
Commonwealth,  79  Ey.  489. 

The  case  of  Reg.  v.  Rowland*,  17  Ad,  A  El. 
N.  S.  671,  is  in  point.  The  information  con- 
tained twenty  counts,  and  all  but  the  sixteenth, 
seventeenth,  and  nineteenth  were  framed  on  4 
Geo.  IV.  chap.  34,  or  on  6  Geo.  IV.  chap.  129. 
The  sixteenth,  seventeenth,  and  nineteenth 
counts  were  qtUte  as  strong  as  some  of  those 
upon  which  tbe  defendants  were  cQnvicted; 
but  the  judges  of  the  Queen's  Bench  agreed  in 
thinking  they  were  too  vague,  and  there  was  a 
rule  nm' to  arrest  the  judgment  upon  them, 
unless  &  nolle  prosequi  was  entered.  Tbe  sub- 
stance of  these  counts  ia  given  in  Wright  on 
Conspiracy,  p.  30. 

Biff.  V.  Shepherd,  11  Cox,  C.  C.  825. 

Facts  constituting  a  criminal  offense  are  not 
alleged  in  any  count  of  the  information,  nor 
upon  the  facts  set  fortii  was  there  any  viola- 
tion of  law  to  the  injury  of  another  for  which 
a  civil  action  could  be  sustained. 

Paffn^  V.  Western  A.  E.  R.  Go.  13  Lea, 
507:  S.  a  49  Am.  Rep.  666;  Heywood  v.  TUlson, 
75  Me.  235;  Bowen  v.  Matheson,  14  Allen,  499; 
Commonw&iith  v.  Hunt,  A  Met.  Ill;  Master 
Stevedores"  Atfoeiation  v.  Walsh,  2  Daly,  1:  Orr 
V.  Home  Mvt.  Ins.  Co.  12  La.  Ann.  355. 

By  reference  to  the  record  it  will  be  seen  that 
the  allegation  of  extortion  was  produced  at  the 
last  moment  in  order  to  save  the  first  count. 
Its  object  was  to  lay  a  foundation  for  intro- 
ducine  tbe  evidence  of  the  "  News  "  boycott. 
In  order  to  prejudice  the  Jury  against  tbe  de- 
fendants. 

But  see  Commonwealth  v.  Shepard,  1  Allen, 
586;  Jordan  v.  Osgood.  109  Mass.  461. 

The  evidence  as  to  the  question  of  a  conspi- 
racy to  impoverish  the  Carrington  Publishing 
Company  and  its  employees  was  of  very  little 
weight,  and  wholly  insufficient  to  support  a 
conviction. 

It  is  well  settled  in  this  State  that  "it  is  the 
prerogative  of  tbe  court  to  grant  new  trials  in 
cases  where  the  verdicts  are  not  cmly  a^tinst 
the  weight  of  evidence,  but  against  tibe  evi- 
dence." 

NeweU  v.  Wright,  8  Conn.  819;  States.  Lyon, 
12  Conn.  488. 

The  declarations  of  a  conspirator,  not  on  trial, 
against  an  alleged  conspirator  who  is  on  trial, 
made  In  the  absence  of  the  latter,  are  not  evi- 
dence against  the  latter  to  establish  the  conspir- 
acy. 

Coxeles  V.  Coe,  21  Conn.  229, 284;  1  PhiU.  Ev. 
108:  3  Stark.  Ev.  403-405. 

To  make  declarations  admissible,  they  must 
accompany  acts  done  in  pursuance  of  the  con- 
spiracy. 

2  Stark.  Ev.  405;  8  Rnss.  Cr.  160;  1  Oreenl. 
Ev.  126,  g§  110.  Ill;  1  Phill.  Ev.  94,  95. 

It  seems  that  mere  detached  declarations  and 
confessions  of  persons  not  defendants,  not 
made  in  the  prosecution  of  the  object  of  the 
conspiracy,  are  not  evidence  to  prove  its  exist- 
ence. 
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2  Stark.  Ev.  837;  8  Russ.  Cr.  187;  O'KeOyy. 
(/Kelly,  8  Met.  440;  Steph.  Dig.  Law  of  Et. 
p.  46,  art.  4. 

Before  persona  on  trial  for  a  conspiracy  can 
be  charged  with  the  acts  of  another,  it  must 
be  shown  that  that  other  was  in  some  way  con- 
nected with  the  conspiracy.  Vrtxd  of  com- 
bination is  essential  to  make  such  acts  admissi- 
ble. 

3  Russ.  Cr.  160;  1  Greenl.  Et.  p.  26,  S  11; 

1  PhUl.  E7.  7tb  ed.  94,  9S,  9th  ed.  200. 

It  did  not  appear  in  evidence,  nor  was  it 
claimed,  that  the  accused  had  entered  into  a 
general  conspiracy  to  do  the  acta  complained 
of,  nor  did  it  appear  that  the  acts  in  question 
were  a  part  of  a  general  conspiracy. 

Becaiise  a  set  of  men  have  committed  one 
crime  it  is  not  proof  of  the  commiBsion  of  an- 
other. 

8  Greenl.  Ev.  p.  98,  §  96;  Reg.  v.  Steel,  Car. 
&M.  887. 

An  averment,  in  an  Indictment  for  a  conspi- 
racT,  that  the  defendants  conspired  to  defraud 
A.  IS  not  supported  by  proof  that  they  con- 
spired to  defraud  the  public  generally,  or  any 
individual  whom  they  might  meet  and  be  able 
to  defraud. 

C&mmontDealth  v.  Hart^,  7  Met.  506;  Com- 
montcealih  v.  Kellogg,  7  Cush.  478;  Jordan  v. 
Otgood,  109  Mass.  461;  Best,  Et.  82.06,97. 288, 
286;  Roscoe,  Cr.  Ev.  81. 

The  same  remarks  appl^  to  "  Exhibit  L," 
which  was  improperly  admitted. 

It  appears  from  the  finding  of  the  court,  as 
amended,  that  the  case  in  the  city  court  in 
whidi  Mailhouse  testified  was  not  against  these 
defendants,  but  was  against  the  defendant 
Glidden  only,  and  that  the  point  in  issue  was 
not  the  same  as  in  the  present  case,  but  was  a 
case  growing  out  of  the  allued  conspiracy. 
There  are  two  objections  to  the  admissibility 
of  this  testimony. 

1.  It  Is  not  admissible  underthe  general  doc- 
trine ^vemlng  the  admission  of  the  acts  and 
declarations  of  co-conspirators. 

8  Russ.  Cr.  p.  160;  1  PhilL  Ev,  7th  ed.  94, 
95,  9Ui  ed.  201;  1  Greenl.  Ev.  p.  126,  g  11; 
Cowle*  v.  Coe,  21  Conn.  284. 

It  was  merely  narrative  of  a  past  occurrence, 
and  hence  could  not  be  received  as  proof  of 
the  existence  of  such  occurrence.  The  dec- 
laration must  be  concomitant  with  the  principal 
act. 

1  Greenl.  Ev.  p.  126,  g  110;  Steph.  Ev.  art.  14, 
p.  46. 

The  declaration  of  a  conspirator  against  his 

co-conspirator,  narrative-  of  past  occurrences, 
and  of  what  had  been  done,  are  not  evidence 

X'nst  the  co-conspirator,  he  not  being  present 
D  tiie  declaration  was  made. 
Cmlu  V.  Coe,  21  Conn.  280;  2  PhUl.  Ev.  179; 

2  Burr.  Tr.  678,  68;  ^ale  v.  Larkin,  49  N.  H. 
89. 

2.  The  evidence  of  t/tu^Dendngastowhat 
Mailhouse  testified  to  in  the  city  court  was  In- 
admissible, for  the  reason  that  the  prosecution 
in  the  city  court  in  which  Mailhouse  testified 
was  not  between  the  same  parties,  and  the  point 
in  issue  was  not  the  same  as  in  this  case,— ele- 
ments strictly  necessary  to  render  such  testi- 
mony admisrible. 

8  Buss.  Cr.  p.  249;  Rex  v.  Carpenter,  2  Show. 
47;  1  PhiU.  Ev.  287;  XmdriOi  v.  Statt,  10 
870 


Ct.  op  Ebb.  of  Comracnccr.  Kaa., 

Humph.  479;  State  v.  Booker,  17  Vt.  6S8:  2 
Stark.  211,,  note. 

This  rule  seems  to  be  confined  strictly  to 
cases  where  a  witness  who  testified  in  a  former 
trial  is  dead  at  the  time  of  the  second  trial. 

(Miry  V.  Sproffm,  12  Wend-  41;  Brogy  v. 
CommonweaUh,  10  Oratl.  (Va.)  122;  Poopte  v. 
I^euman.  6  Hill,  394;  Pinn  v.  OtmrnontDealtk. 
6  Rand.  (Va.)  701. 

Declarations  made  by  one  person  in  the  pres- 
ence of  another  are  not  evidence  against  thai 
other  unless  under  circumstances  that  hissUrace 
implies  consent  thereto. 

&gelow,  Estop,  i^.  41^-408. 

"A  member  of  an  association  is  mA,  merdy 
because  of  his  membership.  liable  for  a  coo- 
spiracy  entered  into  by  the  association  to  prot- 
ecnte  one  for  an  offense  of  which  be  is  not 
guiltv." 

Johnson  v.  Miller,  68  Iowa,  529. 

Messrs.  Tilton  E.  OooUttla  and  takm 

W.  AUinff.  for  the  State: 

The  doctrine  of  criminal  conspiracy  reMa 
upon  the  obvious  proposition  that  the  power 

of  many  for  mischief  against  the  one  is  so 
great  tKat  the  State  should  protect  the  one 

3  Bish.  Cr.  L.  §181;  State  v.  Rou!kp,^3 
Conn.  112;  Reg.  v.  Duffield,  5  Cox,  C.  C.  482. 

It  is  no  excuse  that  the  ultimate  object  is  law- 
ful, if  the  means  are  unlawful,  or  that  Uw 
means  are  lawful,  if  the  ultimate  object  is  un- 
lawful. 

United  States  v.  Johnson.  26  Fed.  Rep.  682. 

Was  there,  then,  anything  criminal  or  unlaw- 
ful in  the  conspiracy  in  this  case,  either  as  to 
the  object  to  be  accomplished  or  the  means  to 
be  used  T 

The  Statute  of  1878,  p.  815,  provides  that 
"  every  person  who  shall  threaten,  or  use  any 
means  to  intimidate  any  person,  to  compel  sou 
person,  against  hia  will,  to  do  or  abst^  from 
doing  any  act  which  such  person  has  a  legal 
right  to  do,"  shall  be  pimished  as  theteiD 
stated. 

The  pith  of  the  Connecticut  statute  is  to  pro- 
hibit interference,  by  threats,  or  any  means  of 
intimidation,  with  the  "will"  of  another,  as  to 
those  matters  in  which  he  has  a  ri^t  to  do 
as  he  chooses. 

Although  the  English  Parliament  have  man- 
fullv  grappled  wiw  the  labor  problem,  and 
made  the  labor  unions  gtuui  corporate  bodies, 
prescribing  rules  and  regulations  under  which 
thev  may  rightfully  exist,  and  controlling 
and  preventing  their  interference  with  the  joit 
right  of  others,  yet  their  statutes  have  only  fol- 
lowed the  principles  of  the  common  law  of  dvil 
liberty. 

In  Segina  v.  Botclands,  5  Cox,  C.  C.  48<^ 
494, — a  "  labor  trouble"  case, — the  court  says; 
"It  is  said  neither  threats  nor  intimidations 
were  used.  But  no  man  can  fail  to  see  that 
there  may  be  threats,  and  there  may  t>e  in- 
timidatioD,  and  there  may  be  molestung,  and 
there  may  be  obstructing,  which  the  jury  arc 
quite  satisfied  have  taken  place,  from  tm  the 
evidence  in  the  case,  without  there  b^^  any 
express  words  used,  by  which  a  man  sfioold 
show  any  violent  threats  towards  another,  or 
any  express  intimidation." 

Besides,  when  there  are  tiireata  and  intimi- 
dation, though  of  a  "  moral"  or  "mtedcHiaiT" 
character. — mere  "  frimdly  notic«"  of  the  a. 
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isteace  of  an  organized  enemy,  determioed  to ' 
unfairly  and  unrea80Da}>iy  force  the  personal 
liberty  or  free  will  of  another,  how  far  oft,  if 
this  l>e  lawful,  is  actual  physical  violence? 

B^.  T.  Druitt.  10  Cox,  C.  C.  800;  Regiiia  v. 
BmOiinda,  6  Cox,  C.  C.  486,  487,  463.  468 ; 
Regirui  t.  Bunn,  13  Cox,  C.  C.  816,  339,  340. 

In  general  it  may  be  said  that  a  combination 
of  several  persons,  by  concerted  action,  with- 
out any  justifiable  reason,  to  coerce  the  just 
personal  liberty  or  will  of  another,  by  coercing 
the  just  personal  liberty  or  will  of  his  custom- 
ent,  IS  unlawful  and  must  be  bo  regarded. 

8  Whart.  Cr.  L.  6th  ed.  note  to  §2804;  Id. 
%  3322,  2328;  Greenl.  Ev.  ^  90. 

It  has  been  undisputed  law  that  a  conspiracy 
to  injure  a  man  in  bis  trade  or  profession  is  in- 
dictable ever  since  Bcde^a  Case. 

Bex  V.  Ecdea,  1  Leach,  274;  &  0.  8  Doug. 
887,  affd.  in  1885;  Mogul  ateaauMp  Co.  t.  Mc- 
Oregor,  15  Q.  B.  Div.  476,  482.  See  also  Beg. 
V.  Hewitt,  5  Cox,  C.  C.  162;  Carew  v.  Buther- 
ford,  106  Mass.  10-15;  WaUxr  v.  Cronin,  107 
Mass.  564;  Master  Stecedores'  Aaao.  v.  Walsh, 
2  Daly,  12;  Bex  v.  Bykerdike.  1  Moody  &  K. 
179;  ift<itev.  Donaldson,  32N.  J.  L.  151;  Waiti>y 
v.  Auky.  3  L.  T.  N.  S.  666. 

Bishop,  in  his  last  work  on  Directions  & 
Forms,  |  805,  note.  »iys,  Should  the  proof  of 
the  averment  that  the  conspirators  intended  to 
prevent  the  business  being  carried  on  show 
that  they  so  intended  only  unless  the  master 
refused  to  discharge  certain  men,  this  would 
not  be  a  variance ;  adding,  "  f  or  a  business  man  to 
transmute  himself  into  a  puppet,  and  be  moved 
by  the  showman,  is  to  alnnacm  business,  and 
he  who  is  compelled  to  do  this  is  forced  out  of 
burfness." 

Morris  Bun  Coal  Co  v.  Barclay  Goal  Co,  68 
Pa.  174-186;  Bilton  v.  Bekersley,  6  El.  &  Bl. 
47;  Deady,  /.,  in  26  Fed.  Rep.  749;  People  v. 
Fisher,  14  Wend.  1. 

It  is  not  necessary  that  tbe  "  unlawful "  act 
to  be  done  should  be  such  as  to  lay  tbe  founda- 
tion of  ao  actjoD  for  damages,  when  done. 

State  V.  Donaldmm,  82  N.  J.  L.  161. 

In  criminal  law,  the  offense  Is  in  the  combi- 
nation, and  no  overt  act  is  necessary  to  consti- 
tute it. 

State  V.  Wilson,  30  Conn.  507. 

But  we  believe  tbe  law  to  be  that  an  individ- 
ual Invasion  of  uiother'B  right  to  freedom  from 
unreasonable.  Intentional  annoyance  does  give 
a  right  of  action. 

Parker  v.  Qrimold,  17  Conn.  802. 

But  where  a  horde  of  "  organized"  laborers — 
thousands  in  niuuber— take  up  this  quarrel,  in 
behalf  of  the  wrongdoing  part^,  and  spread 
themselves  out  all  over  tbe  relations  of  the  em- 
ployer, and  fasten  upon  his  customers  through- 
out the  length  and  breadth  of  the  land,  uid 
annoy  and  sting  the  employer  and  his  custom- 
ers, and  so  break  up  and  injure  his  business; 
can  it  be  doubted,  for  one  moment,  but  that  the 
law — which  protects  one  party  from  offensive 
sounds  or  smells  coming  from  the  land  of  an- 
other; which  guarantees  to  every  man  the  en- 
joyment of  bis  just  rights  and  freedom  from 
the  wanton  interference  of  others — would  re- 
strain by  injunction  or  allow  compensation  in 
damages?  Here  the  doctrine  of  Tie  minimis 
has  no  application.  Such  relief  was  granted 
in— 


Walker  v.  Cronin,  107  Mass.  555;  Springliead 
Spinning  Co.  v.  Biley,  h.  R.  8  Eq.  Caa.  551; 
Gilbert  v.  MiekU,  4  Sandf.  Ch.  88f.  See  also 
MemU  SteamOip  Go.  v.  MeOrsgor,  16  Q.  B. 
Div.  476-482. 

2  Swift.  Dig.  860,  says  that  the  remedy  gen 
erally  is  by  private  action. 

This  is  not  a  case  like  that  of  Austin  t.  Bar- 
rows, 41  Conn.  287-800,  and  cases  there 
cited. 

Tbe  immediate  purpose  of  such  combined  in- 
tent  is  clearly  unlawful,  for  its  direct  aim  is  to 
deprive  others  of  their  lawful  rights;  nor  is 
there  any  justifiable  excuse  for  sucb  a  combi- 
nation, and,  theleast  of  all,  is  an  ultimate  selfish 
intention  an  excuse. 

As  Chi^  Justice  Shaw  says,  in  Gommonuiealth 
V.  Bunt,  4  Met.  Ill,  "The  law  is  not  to  be 
hoodwinked  by  colbmble  pretenses.  It  looks 
at  truth  and  reality,  through  whatever  disguises 
it  may  assume." 

There  are  two  early  cases  inwhich  vierws  are 
entertained  which  are  soihewhat  in  conflict 
with  our  claims. 

Bex  V.  Turner,  18  East,  228;  8tate\,  Bideey, 
4  Halst.  298. 

Bex  V.  Turner  was  overruled  in  Regina  v. 
Bowlands,  5  Cox,  C.  C.  490,  Lord  CampbeU, 
Ch.  J.   It  is  denied  to  be  law  in — 

8  Oieenl.  Ev.  %  90,  note;  2  Bisb.  Cr.  L.  %  188, 
and  note;  Miffiiny.  OomnumweaUh,  5  Watts  & 
8.  461. 

State  V.  Bickey,  a  New  Jersey  case,  was  dis- 
tinctly overruled  in  the  same  State. 

State  V.  Donaldson,  82  N.  J.  L.  151;  State  v. 
Norton,  S  Zab.  88-44.  See  Commonvo&Uth  v. 
Battman,  1  Cush.  198-212;  8  Whart.  Cr.  L. 
8th  ed.  g  2808;  3  Bish.  Cr.  L.  %  198. 

Cases  relied  upon  by  Ihe  defense  are — 

Payne  v.  Western  A  A.  B.  R.  Co.  13  Lea 
(Tenn.),  507;  Haywood  v.  TiUson,  75  Me.  226. 

In  the  former  case  a  railroad  company  re- 
fused to  keep  in  its  employ  persons  who  would 
trade  with  a  certain  storekeeper.  It  was  held — 
though  there  was  a  vigorous  dissenting  opinion 
— ^thatnolegalwrongbadbeendone,  Inthelat- 
ter  case  the  defendant  owned  the  whole  of  an 
island,  except  a  single  lot  owned  by  the  plain- 
tiff. Defendant  carried  on  a  large  quarry  busi- 
ness on  the  island,  but  would  employ  no  man 
dealing  with  the  plaintiff.  It  was  held  he  vi- 
olated no  right  of  tiie  plaintiff.  But  In  neither 
of  these  cases  was  there  the  element  of  combin- 
ation among  many  persons.  There  was  but 
one  person,  or  one  corporation,  however  strong, 
against  another  person,  and  there  was  nothing 
secret  about  it.  Moreover,  tbe  defendants  did 
not  directly  interfere  with  the  business  of  the 
plaintiffs.  They  did  not  visit  tbe  customers  of 
the  plaintiffs  and  threaten  them  with  tbe  penal- 
ties of  their  displeasurB  if  they  contlnuea  busi- 
ness with  the  plaintifCB. 

But  is  combined,  concerted  boycotting  to  in- 
jure fair  and  honorable?  Ab  it  is  to  be  car- 
ried on  by  secret  organizations,  and  to  be  made 
to  work  only  by  the  fear  and  terror  inspired, 
may  it  not  be  ''stamped  with  tbe  character  of 
a  conspiracy  f" 

We  do  not  find  it  necessary  to  refer  to  the 
history  of  the  ancient  law  on  this  subject.  Tbe 
curious  will  find  it  stated  extenso  m  the  fol- 
lowing cases: — 

Joum^ftaan  Gordtcainers  Case,  N.  T.  Select 
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Cm.  111-878;  Lambert  v.  PeopU,  9  Cow.  678; 
StaU  T.  Buchanan,  6  Harr.  &  J.  817. 

The  testimony  of  Mr.  Deming  was  admis- 
dble.  Mdlhouse  had  just  been  ^led  and  had 
dedined  to  testify,  on  the  ground  that  bis  evi- 
dence would  tend  to  criminate  himself.  Other 
evidence  tended  to  show  that  he  was  one  of  the 
confederates,  and  there  is  no  doubt  but  that 
was  so.  His  statements  made  at  that  time, 
when  the  conspiracj  was  in  active  progress, 
were  admiasible. 

OmolM  V.  Coe,  31  Coim.  S84. 

The  record  does  not  show  that  Judge  Dera- 
ing's  testimony  was  inadmissible,  and  the  bur- 
den is  upon  the  defendants  to  show  ttiat  they 
were  aggrieved. 

While  it  takes  at  least  two  to  make  a  con- 
spiracy, it  is  not  necessary  to  make  even  two 
persons  defendants.  One  alone  may  be  con- 
victed upon  proof  that  there  wflsacriminalooD- 
splracy  of  which  he  was  a  memb^.  This  is 
elementary  law. 

3  Bish.  Cr.  Proc.  §  186;  8  Wbart.  Or.  L.  6th 
ed.  g§  3840.  3844,  2346;  8taU  v.  A4am»,  1 
Houst.  Cr.  C.  (Del.)  861;  Canmtmwealth  v.  Ir- 
win. 8  Phila.  880. 

But  concerning  the  money  demand,  the  evi- 
dence offered,  to  which  exception  was  taken, 
was  admissible  as  tending  to  show  tliat  the  con- 
spirators intended,  if  tbey  should  force  the  own- 
ers of  the  Courier  to  yield,  also  to  force  them 
to  pay  the  expenses  of  the  boycott.  The  au- 
thorities say — and  it  is  obviously  so— that,  in  es- 
tabliishing  a  conspiracy  and  its  objects,  circum- 
stantial evidence  must  be  relied  upon. 

State  V.  Woleott,  31  Com.  381;  8  Whart.  Or. 
L.  g  8851. 

On  the  subject  of  the  demurrers,  we  think 
the  law  is  correctly  slated  in  State  t.  Growlep, 
41  Wis.  371,  as  follows:  "  In  an  indictment  or 
information  for  a  conspiracy  to  do  a  lawful  act' 
by  criminal  means,  the  means  must  be  particu- 
Ifuly  set  forth.  But  if  the  conspimcy  be  to  do 
an  act  in  itself  unlawful,  whether  at  common 
law  or  by  statute,  the  means  by  which  It  was 
to  be  accomplished  need  not  be  stated." 

We  believe  all  the  counts  of  the  information 
are  good,  under  this  rule;  though  if  only  one  of 
them  be  good,  the  verdint  will  be  sustained. 

State  V.  TtUler,  84  Conn.  298;  State  v.  Stt^- 
bins.  29  Conn.  471;  State  v.  Smith,  5  Day,  176. 

Jfr.  Johason  T.  Pl»tt«  for  defendants.  In 

position  of  the  counsel  for  the  State,  put 
In  simple  form,  is  this:  Several  may  be  pun- 
ished lor  a  criminal  conspiracy  if  they  merely 
agree  to  do  an  act  which,  if  actually  done  by 
one,  would  be  neitheracrimenoracivU  injury. 
In  its  l)aldeflt  form  the  proposition  is  this:  A 
man  may  be;  punished  orinunaUy,  tbough  be 
has  violated  no  law.  This  doctrine  still  lin- 
gered in  the  courts,  notwithstanding  the  aboli- 
tion of  the  Star  Cliamber. 

King  v.  Sidle}/,  K.  B.  15  Car.  II.  {1664);  1  8id. 
168;  S.  a  1  Keble.  630;  Joneev.  BandcUl,  LofEt. 
884  (1774). 

This  doctrine  never  was  adopted  here,  and 
has  been  abandoned  in  England.  To  the  state- 
ment from  Bishop's  Direcnons  &  Forms,  g  818, 
we  opposOliat  of  Mr.  Field,  in  his  argument 
in  the  Supreme  Court  of  the  United  States  in 
behalf  of  the  defendant  tn  the  case  of  United 
State*  V.  CruikAank,  92  U.  S.  543  (Bk.  28,  L. 
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ed.  588),  and  given  in  vol.  1,  p.  210,  oi  his 
speeches  and  arguments. 

Of  the  quotation  from  Bex  v.  ^kerdjfix,  1 
Moody  &.  R.  179,  Mr.  Wright  says,  on  p.  48  (tf 
his  treatise:  "The  report  of  this  case  is  brid 
and  ambiguous.  It  cannot  be  clearly  deter- 
mined whether  any  reference  to  common  law 
was  made.  The  tirst  count  seems  to  have  beat 
intended  to  be  framed  on  the  statute;  but  since, 
BowlanePe  Caae  (1851)  both  counts  are  qaestioo-' 
able.  This  case  seems  to  he  reported  only  for 
a  point  of  pleading." 

In  the  brief  for  the  State  it  Is  stated  that  Bet 
V.  Turner,  18  EaA,  328,  dted  in  defendant  ! 
brief,  was  overruled  in  lUg.  v.  Boictand*.  5  Cos, 
C.  C.  466,  and  is  denied  to  be  law  by  Oreen- 
teaf.  Bishop,  and  in  Miffiin  v.  CommonweaWi, 
5  Watts  &  3.  461.  It  is  admitted  that  the  in- 
cision in  this  caae  was  wrong,  because  the  cod- 
Innation  was  for  acts  amounting  in  law  to  the 
crime  of  unlawful  assembly  with  inteDt  to  r^ 
rist  apprehension  tn  terrarem. 

See  6  Car.  &  P.  571.  note. 

The  principle  of  the  decision  was  approved 
by  Taunton,  J.  (in  1S34),  in  Be^  v.  Seieard,  1 
Ad.  &  £1.  706,  also  hi  the  case  of  Beg.  v. 
riek  (1818),  5  Q.  B.  49.  The  disapproval  ex- 
pressed by  Lord  Campbell  in  B^.  v.  BoiUamb. 
eupra  (in  1851),  was  put  on  the  ground  that  ttw 
combination  was  for  an  indictable  offense, 
This  does  not  touch  the  principle  of  the  case, 
which  was  that  a  combination  was  not  indict- 
able if  merely  for  a  civil  treapass,  and  in  this 
respect  the  case  has  never  been  criticised,  mudi 
less  overruled.  Sir  Wflliam  Erie,  in  hia  mesh 
orandum  of  the  law  relating  to  trades  imions, 
in  1869,  says,  p.  74,  in  regara  to  Bex  v.  T^nwr. 
eupra,  and  the  limitation  contained  in  it:  "This 
limitatioD  is  sanctioned  by  Lord  Campbell,  in 
Baton  V.  EektrOey,  6  El.  &  Bl.  47,  by  his  say- 
ing that  the  decision  was  wrong  in  respetA  of 
fact,  if  it  appeared  in  the  statenoents  of  the 
facts  that  the  defendants  wne  armed  to  renit 
the  owner  of  the  hares,  and  that  it  tiioc- 
fore  a  combination  for  the  purpose  of  a  iHtaeb 
of  the  peace,  and  for  that  reason  a  crime.  The 
correction  of  the  judgment  in  respect  of  fact  is 
an  impliedassenttoits  correctness  in pointof  law, 
if  the  facts  had  been  as  tbey  were  a^umed." 

The  case  of  Mogul  Steanuhip  Oo.  v.  MeOregor, 
15  Q.  B.  Div.  476,  cited  by  the  SUte,  was  tot 
damages  and  an  interlocutory  injunction.  The 
second  paragraph  of  the  statement  of  crime  al- 
leged a  conspiracy  amongst  the  defendants  as 
owners  of  steamers  trading  between  ports  in  the 
Chinese  River  and  London,  and  having,  by  rea- 
son of  such  combination  and  agreement,  control 
of  the  homeward  shipping  trade,  pursuant  to 
which  shippers  were  bribed,  cocaced,  aod  in- 
duced to  a^ve  to  forbear  from  shipping  cat^oes 
by  the  steamers  of  the  plaintiffs.  The  cause 
was  heard  before  Lord  Coleridge  and  Fry,  L.  J., 
upon  a  motion  for  an  injunction,  which  was  re- 
fused, with  costs. 

As  to  the  case  of  Beg.  t.  Dntitt,  10  Cox.  C.  C. 
600,  and  the  extract  from  the  charge  of  Bram- 
well,  to  the  jury,  aod  .B^.v.  .Sunn,  13  Cox. 
C.  0.  816,  we  refer  to  Wri^t  on  CcmqiiiW7, 
pp.  48-50. 

Carpenter,  J. ,  delivered  the  ofunlon  of  tlM! 
cotirt: 

Information  for  a  conspiracy;  demamf  to 
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the  information  overruled;  plea  not  guilty;  vei^ 
-diet  guilty;  the  defendants  appealed. 

Tlie  appeal  raises  a  question  as  to  the  suffl- 
-ciency  of  the  information,  and  also  some  ques- 
tioDS  of  evidence.  Is  an  offense  sufQclently 
charged  in  the  information?  There  are  six 
ooanto.  The  verdict  was  taken  separately  aa 
to  each  defendant  on  each  count.  Three  of 
the  defendants  were  found  guilty  on  all  the 
counts,  and  one  was  found  not  guilty. 

The  first  count,  in  substance,  charges  the  ob- 
ject of  the  conspiracy  to  have  been  (1)  to  com- 
pel the  Cairiagton  Publishing  Company, 
against  its  will,  to  discharge  its  workmen,  and 
to  employ  such  persona  as  the  defendants  and 
thdr  associates  should  name;  and  (2)  to  injure 
And  oppress  the  workmen  thus  in  the  employ 
-of  said  corporation,  hv  depriving  them  of  their 
said  employment.  That  the  means  to  be  em- 
ployed to  accomplish  said  purposes  were  to 
demand  the  discbarse  of  said  workmen  and  the 
employment  of  the  defendants,  etc. ;  and  if  such 
demand  was  not  complied  with  within  forty- 
'Cight  hours,  the  defendants  and  their  associates 
vrere  to  represent  to  and  threaten  said  corpora- 
tion that  there  were  associated  in  combination 
with  the  defendants,  the  members  in  said  city  of 
divers  secret  and  huge  laboruaioos,  to  the  num- 
]}er  of  one  thousand  persons,  who  amid,  by  the 
:f  ear  and  terror  to  be  created  by  the  secrecy  and 
discipline  of  this  said  secret  organization,  and 
by  the  large  number  of  members  thereof;  and 
by  the  to  oe  threatened  and  concerted  with- 
•drawal  of  the  patronage  of  the  defendants  and 
their  associates,  and  by  stopping  and  prevent- 
ing the  patronage  of  others  through  threats  and 
intimidation,  and  by  other  \mlawful  means, 
would  so  control  the  persons  dealing  with  said 
■corporation  as  to  compel  them,  though  against 
their  will,  to  cease  doing  business  with  said 
■corpordtion;  and  who- could  and  would  boy- 
cott the  business  of  said  corporation,  and  so 
would  substantial!  V  injure  and  destroy  its  busi- 
ness and  prevent  the  same  from  beine  carried 
-on,  unless  said  corporation  would  discharge 
aaiA  workmen  and  employ  the  defendants,  eto. 
And  if  said  corporaticm  did  not  yield  to  said 
demands,  the  defendants  and  their  associates 
would  in  Mke  manner  represent  to  and  threat- 
en all  persons  dealing  with  said  corporation; 
that  they  could  and  would  so  control,  bovcott, 
and  injure  the  business  customers  of  such  per- 
sons as  through  fear,  etc.,  and  by  Uie  to  be 
4hreatened  and  concerted  withdrawal  of  the 
patronage  of  the  defendants,  eto.,  and  by  stop- 
ping and  preventing  the  patronage  of  others 
through  threats  and  intimidations,  and  by 
other  unlawful  means  to  compel  such  custo- 
mers, thou^rh  against  their  will,  to  cease  doing 
business  with  the  subscribers  and  others,  pa- 
trons of  said  corporation,  and  that  the  defend- 
ants would  not  give  up  or  abandon  said  pro- 
•  fieeding  to  injure  the  busioess  of  sfdd  corpora- 
tion until  they  had  either  destroyed  and  pre- 
vented said  business  from  being  carried  on,  or 
until  said  corporation  should  comply  with  their 
.said  demands,  and  should  further  pay  to  the  de- 
fendants a  large  sum  of  monev,  viz. ,  f 500,  to  de- 
fray the  expenses  of  the  defendants  and  their 
'  said  associates  in  so  carrying  out  said  conspi- 
racy. 

It  ia  then  charged  that  such  demand  was 
nude  on  the  corporaUon  and  was  not  complied 


with;  that  thereupon  the  agreed  representa- 
tions and  threats  were  made  to  said  corporation; 
that,  said  corporation  still  refusing  toyield,  the 
agTMd  representations  and  threats  were  made 
to  the  subscribers  and  patrons  ot  said  corpora- 
tion, etc. 

The  second  count  alleges  the  object  of  the 
conspiracy  to  have  been  to  injure  and  oppress 
and  to  reduce  to  beggary  and  want  certain 
employees  of  said  corporation,  naming  them; 
and  to  deprive  them  of  their  said  employment, 
and  to  prevent  them  from  getting  employment 
elsewhere,  and  to  force  said  corporation, 
u;;ainst  its  will,  to  discharge  said  persons,  etc. 
The  means  of  accomplishing  said  purposes  are 
theu  set  out,  and  are  similar  to  those  set  out  in 
the  first  count. 

In  the  third  count  the  object,  as  alleged,  was 
by  indirect  means  to  impoverish  the  Carringtou 
Publishing  Company,  a  corporation  engaged  in 
publishing  a  daily  newspaper  called  the 
"Journal  &  Courier, '  a  newspaper  and  advertis- 
ing medium;  and  the  means  agreed  upon  was 
lessening  and  destroying  the  circulatioD  of  said 
newspaper,  and  by  inducing,  by  threats  and  . 
persuasions,  suliscrlbers,  advertisers,  and  oth- 
ers from  further  patronizing  said  newqwper, 

the  fourth  count  is  like  the  third,  with  the 
additional  allegation  that  the  defendants  in- 
duced one  person  to  discontinue  his  subscrip- 
tion to  said  newspaper,  and  attempted  to  in- 
duce sundry  otb^  persons  from  advotldng 
therein;  and  that  the  corporation  was  greatly 
damaged. 

The  fifth  count  alleges  that  the  defendants 
conspired  together  to  impoverish  one  Alfred 
W.  Qlesson,  to  reduce  him  to  want  and  beg- 
gary, and  to  hinder  and  deprive  him  from  using 
and  exercising  bis  trade  and  business  as  apriot- 
er  in  the  employ  of  said  corporation,  by  induc- 
ing and  causing  by  threats  and  persuasion  said 
corporation  to  discharge  said  Oleason  from  its 
employ,  and  thereafter  to  refrain  from  employ- 
ing him,  etc 

The  sixth  count  is  like  the  fifth,  except  that 
two  other  persons  are  named  with  Qleason  as 
the  persons  to  be  injured,  etc. 

We  assume  that  it  was  the  intention  of  the 
attorney  to  charge  but  one  offense,  as  all  the 
co^nts  are  manifestly  based  upon  one  and 
the  same  transaction.  The  first  count  seems  tn 
embrace  the  substance  of  all  the  others,  so  that 
we  have  no  occasion  further  to  consider  the 
different  counts  separately. 

We  will  next  inquire  what  is  a  criminal  con- 
Bpiracv.  We  will  not  attempt  to  formulate  iu 
a  single  sentence  a  definition  which  will  em- 
brace every  case  of  conspiracy  which  the  law 
will  regard  as  criminal  Such  a  definition  will 
of  necessity  embrace  not  only  a  great  variety 
of  subjects,  but  also  many  distinct  and  inde- 
pendent classes  of  subjects.  We  shall  there- 
fore have  a  bettor  understanding  of  the  matter 
if  we  consider  each  part  of  such  a  definition  by 
itself,  each  part  having  reference  to  a  class  of 
objects  or  purposes  which  may  form  the  sub- 
ject of  a  criminal  conspiracy.  In  the  first  fi&ce. 
It  seems  to  be  generally  conceded  that,  if  two  or 
more  persona  confederate  and  agree-together  to 
commit  some  citane  or  misdemeanor^  such  con- 
federation or  agreement  is  itself  an  offense. 
Here  we  are  hardly  on  debatable  ground,  and 
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here  we  will  [Muse  and  applr  this  partial  defl- 
□idon  to  this  information.  A  statute  passed  in 
1878  provides  that  "  every  person  who  shall 
threaten  or  use  any  means  to  intimidate  any 
person  to  compel  such  person  against  bis  wlU 
to  do  or  abstain  from  doing  any  act  which  such 
person  has  a  legal  right  to  do,  or  shall  persist- 
ently follow  such  person  in  a  disorderly  man- 
ner or  injure  or  threaten  to  injure  his  properly 
with  Intent  to  intimidate  him,  aball,  upon  con- 
viction, be  liable  to  a  line  not  exceeding  $100, 
or  imprisonment  in  the  county  jail  six  months." 
This  statute  was  onquestionaDly  designed  as  a 
sabstitote  for  the  Act  of  1877,  which  doubtless 
bad  its  origin  in  the  apprehension  which  pre- 
vailed throughout  the  country  at  the  time  of 
and  soon  after  the  trouble  on  the  Pennaylvaoia 
Railroad,  during  which  there  was  such  an  im- 
mense destruction  of  property  at  Pittsburg. 
The  operation  of  that  Act  was  limited  to  nul- 
road.  gas,  and  telegraph  companies.  The  Act 
of  1878  removed  the  limitation  and  was  designed 
to  protect  all  persona,  natural  or  artificial,  em- 
ployers or  employees,  in  the  management  and 
control  of  their  own  business.  It  simply  ex- 
tended the  remedy.  We  cannot,  therefore,  limit 
the  Act  of  1878  to  subjects  embraced  in  the  Act 
of  1877  without  doing  violence  to  the  manifest 
intention  of  the  Lwisloture.  Do  the  acts  which 
it  is  alleged  the  defendants  conspired  to  do  fall 
within  ae  prohibition  of  the  Act  of  1878  ? 
They  propose  to  threaten  and  use  means  (the 
boycott)  to  intimidate  the  Carrington  Publish- 
ing Company  to  compel  It,  against  its  will,  to 
atetain  from  doing  an  act  (to  keep  in  its  employ 
the  workmen  of  its  own  choice)  which  it  had  a 
legal  right  to  do,  and  to  do  an  act  (employ  the 
defendants  and  such  persons  as  they  should 
name)  which  it  had  a  l^al  right  to  abstain 
from  doing.  There  can  oe  but  one  answer  to 
the  tjuestion.  The  acts  proposed  are  clearly 
prohibited  by  the  statute.  We  might,  perhaps, 
stop  here;  but  the  argument  of  the  case  took  a 
much  wider  range,  and  the  case  itself  will 
justify,  and  the  times  in  which  we  live  seem  to 
require,  a  more  extended  examination  of  the 
subject.  Conspiracies  against  the  government 
and  conspiracies  to  hinder  or  obstruct  the  ad- 
ministration of  justice,  which  are  also  regiu^ed 
as  criminal  conspiracies,  need  not  be  considered 
in  this  case.  It  has  often  been  said  that  a  con- 
spiracy to  effect  an  unlawful  purpose,  or  a  law- 
ful purpose  by  unlawful  means,  is  an  offense. 
But  this  is  said  to  be  a  limitation  rather  than  a 
definition.  It  certainly  lacks  definiteness. 
Many  acts  are  said  to  be  unlawful  which  would 
not  be  the  subject  of  a  criminal  conspiracy. 
Other  acts  are  unlawful  because  they  are  in 
violation  of  the  criminal  law  or  of  some  penal 
statute.  If  the  ends  or  the  means  are  criminal 
in  themselves  or  contrary  to  some  penal  statute, 
the  conspiracy  is  clearly  an  offense.  Between 
these  two  extremes  a  great  variety  of  cases  may 
arise,  many*  of  which  ought  not  to  be  regarded 
as  criminal.  Suppose  two  or  more  boys,  for 
instance,  agree  to  go  upon  another's  land;  the 
proposed  act  is  or  may  be  a  trespass  and  there- 
fore unlawful.  If  they  do  not  go,  no  harm  is 
done;  if  they  do  go  they  are  or  may  be  liable 
civilly,  but  no  one  would  seriously  contend 
tiiat  m  either  case  th^  would  be  liable,  crim- 
inally, for  the  conspiracy.  But  suppose  two 
or  more  conspire  unjustly  and  wn»igfnlly  to 
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deprive  another  of  his  liberty  or  (m>perty ;  then, 
as  we  shall  hereafter  see,  the  criminal  law  may- 
take  cognizance  of  the  act  Of  course  it  u- 
difilcult,  if  not  impossible,  to  define  mectmuij 
rad  dearly  in  advance  wlut  would  and  what 
would  not  be  an  offense.  Hence  the  difflcolty 
of  reflating  by  statute  in  all  cases  the  law  <tf 
criminal  conspiracy.  But  this  difficulty  u  not 
confined  to  these  cases.  There  are  other  of 
fenses  at  common  law  that  are  not  defined  by 
any  statute.  The  statute  prescribes  a  pen- 
ally for  such  cases  without  attemptijig  to  de- 
fine in  adrance  the  acta  which  snail  coiMi- 
tute  an  offense.  It  is  left  for  the  ooait  to  de- 
termine in  each  paiticulBr  case  whetbo'  it  is  or 
is  not  an  offense.  For  instance,  it  baa  been 
held  an  offense  at  common  law  for  a  prisoDer 
to  escape  from  jail;  and  for  one  to  solicit  an- 
other to  commit  the  crime  of  adultery.  Neither 
of  these  acts  is  fortndden  by  statute,  yet  it  was 
held  in  each  case,  after  the  act.  that  it  was 
an  offense.  The  supposed  hardship  is  only  ap- 
parent; it  is  not  real;  the  danger  that  an  mno- 
cent  man  will  be  punished  criminally  for  a  con- 
spiracy, because  the  act  was  not  forbidden  by 
the  written  law,  is  very  small.  It  is  bardlv 
aupposable  that  prosecutions  will  be  institutecl 
and  sustained  by  the  court  and  jury  osless  the 
acta  done  or  contemplated  are  clearly  iUefal 
and  morally  wrong;  so  much  so  as  to  leave  litde 
or  no  room  for  a  right-minded  man  to  doobC 

If  we  were  to  attempt  to  give  a  rule  appUca* 
ble  to  this  branch  of  the  subject,  we  should 
say  that  it  is  a  criminal  offense  for  two  or  more 
persons  comiptty  or  maliciously  to  amfnierile 
and  agree  together  to  deprive  another  of  his 
liberty  or  property.  Such  rule  is  proximately 
correct  and  practuMlly  just. 

Now,  if  we  look  at  this  transaction  as  it  a^ 
pears  on  the  face  of  this  information,  we  shall 
be  satisfied  that  the  defendants'  purpose'  was  to 
deprive  the  Carrington  Publishing  Company  of 
its  liberty  to  carry  on  its  busioess  in  its  own 
wav,  although  in  doing  so  it  interfered  with  no 
rigbt  of  the  defendants.  The  motion  was  a 
selfish  one,  to  gain  an  advantage  unjustly 
and  at  the  expense  of  others,  and  therefore  the 
act  was  legally  OOirupt  As  a  means  of  ac- 
complishing the  purpose,  the  parties  intended 
to  harm  tfie  Carrington  Publiahin(r  Company, 
and  therefore  it  was  malicious.  It  seems 
strange  that  in  this  day  and  Ibis  free  country, — 
a  country  in  which  law  interferes  so  little  with 
the  liberty  tit  the  individual.— it  should  be 
necessary  to  announce  from  the  bench  that 
every  man  may  carry  on  his  business  as  be 
pleases,  may  do  what  he  will  wilh  bis  own  so 
long  as  he  does  nothing  unlawful  and  acts  with 
due  regard  to  the  rights  of  others,  and  that  the 
occasion  for  such  an  announcement  should  be, 
not  an  attempt  by  government  to  interfere  with 
the  right  of  the  citizen,  nor  by  the  rich  and 
powerful  to  oppress  the  poor,  but  an  attempt 
by  a  large  body  of  workingmen  to  control,  by 
means  little  if  any  better  than  ftmre,  the  action 
of  employers.  The  defendants  and  their  asso- 
ciates said  to  the  Carrington  Publishing  Com- 
pany, "You  shall  discharge  the  men  you  have 
in  your  employ,  and  you  shall  ha«after  em- 
ploy only  such  men  as  we  shall  name.  It  is  troe 
we  have  no  interest  in  your  btudneas;  we  hare 
no  capitfd  Invotted  theran;  we  axe  in  do  wise 
respondble  fcHT  its  losses  or  failures;  weannot. 
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directly  benefited  by  its  success;  and  we  do 
Dot  participate  in  its  profits;  yet  we  have  a 
right  to  control  its  management  and  compel 
you  to  submit  to  our  dictation."  The  bare  as- 
sertion of  such  a  right  is  startling.  The  two 
allseed  tights  cannot  possibly  coexist;  one  or 
the  other  must  yield.  If  the  defendants  have 
the  right  which  they  claim,  then  all  business 
enterprises  are  alike  subject  to  their  dictation. 
No  one  is  safe  in  engaging  in  business,  for  no 
one  knows  whether  his  business  affairs  are  to 
be  directed  by  intelligence  or  ignorance, — 
whether  law  and  justice  will  ^protect  the  busi- 
ness, or  brute  force,  regardless  of  law.wiU  con- 
trol it;  for  it  must  be  remembered  that  the  ex- 
ercise of  the  power,  tf  conceded,  will  by  no 
means  be  confined  to  the  matter  of  employing 
help.  Upon  the  same  principle  and  for  the 
same  reason  the  right  to  determine  what  busi- 
ness others  shall  engage  in,  when  and  whereJt 
diall  be  carried  on,  etc.,  will  bedemanded  and 
must  he  conceded.  The  principle,  if  it  once 
obtains  afoothold,  is  aggnsdve  and  is  not  easily 
checked.  It  thrives  on  what  it  feeds  on,  and  is 
insatiate  in  its  demands.  More  requires  more . 
If  a  large  body  of  irresponsible  men  demand 
and  receive  power  outside  of  law,  over  and 
above  law^  it  is  not  to  be  expected  that  they 
will  be  satisfied  with  a  moderate  and  reasonable 
use  of  it.  All  historv  proves  that  abuses  and 
excesses  are  inevitable.  The  exercise  of  irre- 
sponsible power  by  men,  like  the  taste  of  hu- 
man blood  by  tigers,  creates  an  unappeasable 
appetite  for  more.  Business  men  have  a  gen- 
eral understanding  of  their  rights  under  the 
law,  and  have  some  degree  of  confidence  that 
the  government,  through  its  courts,  will  be  able 
to  protect  those  rights.  This  otnifidenoe  is  tiie 
comer  stone  of  alfbushiess,  hut  If  their  rights 
are  such  only  as  a  secret  and  irresponsible  or- 
ganization is  willing  to  concede  to  them,  and 
will  receive  onlv  such  protection  as  such  an  or- 
ganization is  willing  to  give,  wbereisthatconfl* 
dence  which  is  essential  to  the  prosperity  of  the 
countiy? 

Agam,  if  the  alleged  right  is  conceded  to  the 
defendants,  a  si  milar  right  must  be  conceded  to 
the  promoters  of  the  Carrington  Publishing 
Company,  and  those  with  whom  they  may  as- 
sociate. Otherwise  all  men  are  not  equal  be- 
fore the  law.  It  logically  follows  that  they  in 
turn  may  control  tbe  business  matters  of  the 
defendants,  may  determine  what  trade  or  occu- 
pation  tbev  may  follow, — whether  to  work  in 
this  establishment  or  in  that,  or  in  none  at  all. 
Obviously  such  conflicting  claims.  In  the  ab- 
sence of  kw,  can  lead  to  but  one  result,  and 
that  will  be  determined  by  brute  force.  It  would 
be  an  instance  of  the  survival,  not  necessarily  of 
the  fittest,  bjt  of  the  strongest.  That  would 
be  subversive,  not  only  of  all  business,  but  also 
of  law  and  of  the  government  itself.  The  end 
would  be  anarchy,  pure  and  aimtde.  Once 
more,  suppose  the  government  should  assert  the 
right  in  tiie  same  manner  to  r»pilate  and  con- 
trol the  business  affairs  of  the  (^rington  Pub- 
lishing Company  and  other  business  enterpris- 
es, how  long  would  the  people  submit  to  it. 
And  yet  the  exercise  of  such  a  power  by  gov- 
enunoit  would  be  far  more  tolerable  than  its 
exercte  would  be  by  secret  organizations,  how- 
ever wise  and  intelligent  such  oiganizations 
may  be,  fm  government  is  estaUIshed  by  the 
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people  and  for  the  people,  and  is  responsible  to 
all  the  people.  If  it  abases  its  power,  the  peo- 
ple have  the  remedy  in  their  own  hands,  but  if 
a  secret  organization,  in  the  management  of 
which  the  people  at  large  have  no  vcnce,  abuses 
its  power,  and  Is  not  amenable  to  law,  where  is 
the  remedy? 

It  is  further  alleged  that  another  purpose  of 
the  defendants  was  to  injure  and  oppress  John 
E.  Skinner  and  seven  other  workmen  of  the 
Carrington  Publiihlng  Company  by  depriving 
them  of  their  employment.  What  we  have  al- 
ready said  apices  eoually  well  to  this  purpose 
of  the  defendants.  The  workmen  named  have 
just  as  good  a  right  to  work  for  the  corporation 
as  the  defendants  have,  and  thdr  right  is  en- 
titled to  the  same  con»deration  and  the  same 
Ijrotectiou.  Then  there  are  these  further  con- 
siderations. It  is  a  combination,  not  against 
capital,  nor  employers,  but  against  fellow  work- 
men,— men  whose  earnings  are  comparatively 
small,  and  who,  presumamy.needaU  tfaeiream- 
ings  for  the  support  of  uiemselvee  and  their 
families.  They  are  ordinarily  poor  men,  and 
men  whose  enUre  capital  consists  in  their  trade 
and  time.  It  Is  proposed  wantonly  to  deprive 
them  of  a  livelihood,  and  practically  of  all 
means  of  support.  If  a  capitalist  is  driven 
from  his  business,  he  has  other  resources;  but 
the  poor  mechanic,  driven  from  his  employ- 
ment,— and,  as  is  often  the  case,  deprived  of  em- 
ployment elsewhere, — is  compelled  to  see  his 
loved  ones  suffer  or  depend  upon  charity.  It 
is  also  a  combination  of  many  to  impoverish  and 
oppress  a  few.  The  weaker  party  needs  and 
must  receive  Uie  protection  of  the  law.  If  in 
any  case  it  is  criminal  for  many  to  combine  tor 
do  what  any  one  may  lawfully  do  singly,  it 
would  seem  that  this  would  be  such  a  case. 
Numbers  can  accomplish  what  one  man  cannot,. 
— evil  as  well  as  good;  and  Uiat  Is  the  reason  of 
the  combination.  The  law  encourages  combi- 
nations for  good,  and  combinations  by  work- 
men to  better  their  condition  by  legitimate  and 
fair  means  are  commendable  and  ^ould  be  en- 
couraged. But  combinations  for  evil  purpoeeSy 
whether  by  one  class  of  men  or  another,  are 
detrimental  to  the  public  weal  and  cannot  be 
regarded  with  favor  by  the  courts.  But  com- 
binations for  ^ood  purposes  may  be  prevented, 
and  when  tbeir  power  is  sought  to  be  used  to 
harm  their  fellow  men,  to  deprive  others  of 
thdr  just  rights,  then,  not  the  combination,  but 
the  use  of  it,  becomes  criminal.  In  such  use 
there  is  a  laiige  element  of  wantonness  and  mal' 
ice.  Aay  one  man  or  any  one  of  several  men 
acting  independentlv  is  powerless,  but  when 
several  combine  and  direct  their  united  ener^ 
gies  to  the  accomplishment  of  a  bad  purpose, 
the  combination  is  formidable.  Its  power  for 
evil  increases  as  its  numbers  increase.  No  one 
man  can  drive  these  workmen  from  their  situ- 
ations. Numbers,  if  allowed  their  will,  may  do 
it  The  intention  by  one  man,  so  loiu;  as  he 
does  nothing,  is  not  a  crime  which  the  law  wiU 
take  cognizance  of,  and  so,  too,  of  any  number 
of  men  acting  separately.  But  when  several 
men  form  the  intent  and  come  together  and 
agree  to  carry  it  into  execution,  the  case  is 
changed.  The  agreement  is  a  step  in  the  di- 
rection of  accomplishing  the  purpose.  The 
combinaUon  becomes  dangerous  and  subver- 
dve  of  the  rights  of  others,  and  the  law  wisely 
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jsays  it  is  a  crime.  It  is  no  answer  to  say  tbat 
the  conspiracy  vas  for  a  lawful  purpose,  to  bet- 
ter their  own  condition,  to  fix  and  aavaoce  their 
Tste  of  wages  and  further  their  own  material  in- 
terests. It  is  certainly  true  that  th^  had  a  right 
to  Buch  a  purpose,  and  to  use  all  lawful  means 
to  carry  it  into  effect;  and  so  ;a  purpose  to  ac- 
quire property  is  lawful  so  far  as  it  contem- 
plates lawful  means  only.  But  if  it  contem- 
plates the  acquisition  of  money  by  means  of 
murder,  theft,  fraud,  or  injustice,  the  end  does 
not  sanctify  the  meuis.  Neither  will  these  de- 
fendants be  permitted  to  advance  their  material 
interests  or  otherwise  better  their  condition  by 
ftny  such  reprehensible  means.  They  had  a 
right  to  request  the  Carrina;ton  PublishiDg 
Company  to  diacharye  its  workingmen  and  em- 
ploy themselves,  ana  to  use  all  proper  argu- 
ment in  support  of  their  request;  but  they  bad 
not  the  right  to  say  "You  uiall  do  this,  or  we 
will  ruin  yonr  buuness."  Much  less  bad  they 
A  rigbt  to  proceed  to  ruin  Its  business.  In  such 
a  case  the  direct  and  primary  object  must  be 
regarded  as  the  destruction  of  tne  business. 
The  fact  that  it  is  designed  as  a  means  to  an 
end,  and  that  end  in  itewlf  considered  a  lawful 
one,  does  not  devest  the  traDsaction  of  its  crim- 
inality. 

In  considering  the  demnmr.  we  would  not 
overlook  the  fact  that  It  is  alleged  that  one  ob- 
ject of  the  defendants  was  to  extort  money 
irom  the  Carrington  Publishing  Company. 

It  must  be  conceded  tbat  the  extortion  of 
money  otherwise  than  by  legal  means  is  unlaw- 
ful in  a  criminal  sense.  But  the  sufficiency  of 
tbls  information  does  not  depend  upon  that  at- 
legation.  It  is  therefore  unnecessary  to  notice 
it  further. 

Neither  do  we  overlook  the  character  and 
magnitude  of  this  conspiracy  as  evidenced  by 
the  wholesale  boycotting  contemplated  of  the 
patronsof  the  Carrington  Publishing  Company. 
Perhaps  no  rule  or  dmerent  principle  applies  to 
this  part  of  the  case.  We  cannot  fOTbear  re- 
marking, however,  tbat  It  evinces  a  reckless- 
ness uid  disregard  of  the  riritts  of  others  sel- 
dom witnessed  in  business  aiffairs.  Assuming, 
as  we  do,  that  these  defendants  are  honest, 
well-meaning  men,  it  is  difficult  for  us  to  un- 
derstand how  they  could  be  willing  to  involve 
the  innocent  patronsof  tbeCarrin^n  Publish- 
ing Company  in  embarrassment  and  possible 
ruin  merely  for  the  purpose  of  furthering  their 
cause  in  a  controversy  in  which  raid  patrons 
were  not  concerned.  Prima  f^ie  such  conduct 
must  be  regarded  as  malicious  and  corrupt. 

We  will  also  notice  that  it  is  alleged  that  the 
conspiracy  contemplated  boycotting  as  a  means 
to  the  end  sought  That  word  is  not  easily  de- 
fined. It  is  nequently  spoken  of  as  passive, 
menlj,  a  let-alone  policy,  a  withdrawal  of  all 
business  relations,  intercourse,  and  fellowship. 
If  that  is  its  only  meaning,  it  will  be  difficult 
tofind  anythingin  it  criminal.  We  may  gather 
some  idea  of  its  real  meaning,  however,  by  a 
reference  to  the  circumstances  In  which  the 
word  originated.  Those  circumstances  are  thus 
narrated  by  Mr,  Justin  H.  McCarthy,  an  Irish 
gentleman  of  learning  and  ability,  who  will  be 
recognized  as  good  authority.  In  his  work  en- 
titled "  EngUmd  under  Gutdstone,"  he  says : 
"The  strike  was  supported  by  a  form  of  acuon 
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or  rather  inaction  which  soon  becMne  histori. 
cal.  Captain  Boycott  was  an  EngUsbman,  an 
agent  of  Lord  Eame,  and  a  farmer  of  Lough 
Mask,  in  the  wild  and  beautiful  distzlct  of  Caa- 
nemara.  in  his  capacity  as  agent  he  bad 
served  notices  upon  Lord  Eame's  tenants,  and 
the  tenantry  suddenly  retaliated  in  a  most  un- 
expected way  by — in  the  language  of  schools 
and  society — sending  Captain  Boycott  to  Cov- 
entry in  a  very  thorough  manner.  The  pop- 
ulation of  the  region  for  miles  round  resolved 
not  to  have  anything  to  do  with  him,  and,  as 
far  as  they  could  prevent  it,  not  to  allow  any- 
one else  to  have  anything  to  do  with  bim.  His 
life  appeared  to  be  in  danger;  he  had  to  claim 
police  protection.  His  servants  fled  from  liim 
as  servants  flee  from  their  masters  in  some 
plague^tricken  Italian  city.  The  awful  sen- 
tence of  excommunication  could  hardly  have 
rendered  him  more  helfdesdy  alime  f«-  a  time; 
no  one  would  work  for  him;  no  one  would  sup- 
ply him  with  food.  He  and  his  wife  had  to 
work  in  tbeir  own  fields  themselves,  in  most 
unpleasant  imitation  of  Theocritan  shepherds 
and  shepherdesses,  and  play  out  their  grim 
eclogue  in  their  deserted  flelds.with  the  shadows 
of  the  armed  constabulary  ever  at  their  heels. 
The  Orangemen  of  the  north  heard  of  Captain 
Boycott  and  his  sufferings  and  the  way  in  which 
he  was  holding  his  ground,  and  they  organized 
assistance  and  sent  iiim  down  armed  laboreis 
from  Ulster.  To  prevent  civil  war,  the  au- 
thorities had  to  send  a  force  of  soldiers  and 
police  to  Lough  Mask,  and  Captain  Boycott's 
harvests  were  brought  in  and  his  potatoes  dog 
by  the  armed  Ulster  labivers,  guarded  always 
by  the  little  army." 
'  If  this  is  a  correct  picture,  the  thing  we  call 
a  boycott  originally  signified  violence,  if  not 
muTOer.  If  the  defendantB  in  their  handbills 
and  circulars  used  the  word  in  its  original  sense, 
in  its  application  to  the  Carrington  Publishii^ 
Company,  there  can  be  no  doubt  of  tbeir  crimi- 
nal tntent.  We  pref^,  however,  to  believe 
that  the^  used  it  in  a  modified  sense.  As  an 
importation  from  a  foreign  country,  we  may 
presume  that  they  intend^  it  in  a  milder  sense, 
— in  a  sense  adapted  to  the  laws,  institations, 
and  temper  of  our  people.  In  that  sense  it  may 
not  have  been  criminal.  But  even  here,  if  it 
means — as  some  high  in  the  confidence  of  the 
trades  unions  assert— absolute  ruin  to  the  bu^ 
ness  of  the  person  bc^cotted,  unless  be  ykidB. 
then  it  is  criminal.  Instances  are  not  wanting 
in  our  own  country  where  the  boycott  has  been 
attended  with  more  or  less  violence,  and  it  can- 
not be  denied  that  the  natural  tendency  is— es- 
pecially when  applied  by  the  ignorant  and 
vicious — ^to  attempt  to  make  it  successful  iff 
force.  It  too  often  leads  to  serious  disturb- 
ances of  the  peaoe,  uid  ev&n  tmuder.  We  an 
loth,  however,  to  assume  that  these  defiradants 
intended  any  such  consequences.  NevNUidess, 
it  is  a  dangerous  instrumentality  to  use,  and  if 
those  instigating  and  resorting  to  it  do  not  of 
their  own  accord  take  notice  of  its  peril  and 
voluntarily  abandon  its  use,  as  we  sincerelv 
hope  they  will,  the  courts  at  no  distant  day  will 
be  called  upon  to  recognize  Its  dangerous  toi- 
dency  and  treat  it  accordingly. 

From  these  considerations  it  is  apparent  that 
the  purpose  of  this  conspiracy,  OT  the  means  tqr 
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-which  it  was  to  be  accomplished,  or  both,  were 
not  only  unlawful,  but,  as  some  authorities  ex- 
press it,  "were  in  some  decree  criminal." 

We  have  carefully  exanuned  the  evideDce  in 
the  case,  and  are  of  the  opinion  that  it  is  suf- 
ficient to  sustain  the  verdict.  The  only  pcdnt 
-which  we  regard  as  debatable  is  that  relating 
to  the  purpose  to  demand  money  to  pay  the  ex- 
penses of  the  boycott;  but  we  think  on  the 
whole  the  jury  were  justified  in  finding  that 
the  parties  concerned  were  given  to  understand 
that  they  would  be  required  to  pay  the  ex- 
penses. As  the  boycott  never  reached  such  a 
stage  as  that,  such  a  demand  could  with  pro- 
priety he  made;  there  is  no  direct  evidence  that 
there  was  any  intention  to  make  it,  but  there 
were  abundant  intimations  that  such  a  demand 
would  be  made,  and  there  can  be  little  doubt 
that  such  a  probability  was  distinctly  presented 
OS  an  inducemeid  not  to  prolong  the  contest 

The  declarations  of  one  Kldd,  who,  as  the 
«vidence  shows,  was  one  of  the  conspirators, 
although  not  a  defendant,  were  admitted  in  evi- 
dence against  the  objection  of  the  defendants. 
The  declarations  were  made  during  the  contin- 
uance of  the  conspiracy  and  for  the  purpose  on 
the  part  of  the  conspirators,  including  Kidd,  of 
carrying  the  same  into  full  effect,  and  related 
to  the  way  and  manner  by  which  the  conspira- 
tors intended  to  accomplish  their  objects  and 
purposes. 

What  Eidd  said  was  in  effect  that  he  did  not 
believe  the  Carrington  Publi.'diing  Company 
would  fight  them  as  the  "News"  did;  that 
they  would  do  the  same  as  they  had  in  the 
News  case,  and  appeal  to  the  merchants  to  take 
their  advertisements  out  and  appeal  to  the  sub- 
scribers; and  that  they  would  not  do  as  they 
bad  done  in  the  "News"  case,  but  if  they  hwl 
another  battle  they  would  have  to  pay  the  ex- 
penses of  the  boycott.  These  declarations  were 
made  to  one  Skinner,  a  workman  in  the  "Cour- 
ier" office.  Atsome  timeprevioustothedeclara- 
tions  in  question  he  had  had  an  interview  with 
Kidd  and  the  defendant  Glidden,  at  which  they 
attempted  to  induce  him  to  take  part  with  the 
Union  in  said  controversy  with  the  Carrington 
Company;  in  other  words,  to  join  the  conspi- 
racy. The  declarations  in  question,  following 
the  efforts  by  Glidden  and  Eidd  to  win  over 
Skinner,  may  well  be  regarded  as  supplement- 
ary to  those  efforts,  and  designed  to  make  them 
aucceasfnl;  and  so  were  acts  inOie  prosecution 
of  the  object  of  the  conspiracy,  and  as  such 
were  admiwble. 

As  one  of  the  means  to  carry  the  conspiracy 
into  effect,  the  State  claimed  that  Glidden  dis- 
tributed circulars  like  "Exhibit  I,".and,  to 

Erove  ttiat  he  did  so  distribute  them,  after  offer- 
ig  evidence  to  prove  that  Glidden  had  been 
active  in  attemwng  to  induce  the  public  not  to 
patronize  the  "Courier,"  offered  one  Blackman 
SB  a  witness,  who  testified  that  on  the  most  fre- 
quented street  in  New  Haven,  one  evening,  he 
saw  two  persons  passing,  one  of  whom  was 
said  Glidden,  and  the  other  he  did  not  know; 
that  these  two  persona  were  walking  up  and 
4own  said  street  in  company  and  close  together, 
and  that  from  between  them  copies  of  the  cir- 
cular were  from  time  to  time  dropped  on  the 
sidewalk,  but  the  witn^  was  unable  to  say 
which  of  said  persons  dropped  them.  The  cir- 
cular was  as  follows,  in  large  letters:  "Awcod 
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to  the  wise  is  sufficient.  Boycott  the  'Journal 
and  Courier.'"  To  theadmissionof  thiscircular 
the  defendants  objected;  the  court  admitted  it. 
We  think  it  was  properly  admitted.  Upon  that 
evidence  the  jury  might  well  find  that  Glidden 
distributed  the  circuTan. 

A  proposed  agreement  was  submitted  to  the 
News  during  the  progress  of  the  boycott  on 
that  paper  by  these  defendants,  or  some  of 
them,  who  were  active  in  that  transaction. 
When  offered  in  evidence  it  was  objected  to 
and  admitted.  It  is  now  insisted  that  it  ought 
not  to  have  been  received,  for  the  reason  mat 
it  is  not  admissible  to  prove  that  the  defendants 
committed  a  similar  offense  for  the  purpose  of 
proving  that  they  committed  the  offense  charged. 
That  proposition  is  conceded.  But  we  do  not 
understand  that  the  evidence  was  offered  or  re- 
ceived for  any  such  purpose.  These  defendants 
were  active  iu  boycottiogthe  "News."  In  this 
transaction  they  frequently  referred  to  that; 
and  proclaimed  their  purpcwe  to  pursue  the 
same  general  policv,  including  a  demand  that 
the  expenses  should  be  paid.  The  effect  of  that 
was  a  threat,  and  understood  as  such  by  the 
parties.  Assuming,  as  we  do,  that  the  parties 
also  understood  in  a  general  way  t^e  details  of 
the  *  "News"  boycott,  they  must  wso  have  under- 
stood just  what  they  were  to  expect  In  order 
that  the  jury  may  appreciate  the  full  force-of 
the  threat,  it  is  necessary  to  possess  them  as  far 
as  may  be  with  the  same  knowledge.  The 
better  way  to  do  that  would  seem  to  be  to  show 
wtiat  was  done  in  that  case.  That  disclosed 
the  purposes  and  intention  of  the  conspirators 
in  the  present  case.  By  frequent  reference  to 
it  as  a  precedent,  they  made  the  details  of  that — 
to  some  extent,  at  least — relevant  and  material. 

"  Exhibit  L,"  which  was  a  notice  to  the 
"News"  that  it  would  be  charged  iSO  per  week 
as  its  share  of  the  expenses  of  the  boycott,  was 
admissible  for  the  same  reasons. 

The  State  proved  that  the  al)Ove-mentioned 
paper  was  submitted  to  the '  'News"  by  one  Fow- 
ler. During  that  interview  the  subject-matter 
of  the  '  'News"  paying  the  $500  was  talked  over 
between  said  committee  and  Fowler.  It  fur- 
ther appeared  that  Glidden  and  Mulcahy,  per- 
Bonally.were  not  in  favor  of  pressing  the  money 
demand,  but  the  committee  finally  concluded 
to  let  it  stand.  On  the  cross-examination  of 
Fowler,  his  attention  was  called  to  another  in- 
terview between  him  and  Glidden,  which  took 
place  subsequently,  and  to  which  the  State,  on 
the  direct  examination,  had  not  referred  or  al- 
luded; and  that  witness  was  asked  to  state  what 
Glidden,  at  such  different  and  subsequent  inter- 
view said,  upon  this  subject  of  money  demand 
from  the  "News."  This  inquiry  was  objected 
to  and  excluded.  That  ruling  was  clearly  cor- 
rect. 

One  Mailhouse,  one  of  the  conspirators,  but 
not  a  defendant,  was  offered  as  a  witness  by 
the  State,  but  declined  to  testify  on  the  eround 
that  his  testimony  would  tend  to  criminate 
himself.  The  State  then  offered  Judge  Den- 
ning as  a  wiUaess  to  prove  what  Mailhouse  had 
sworn  to  on  the  trial  of  another  case  before  the 
city  court  His  testimony  was  received  against 
the  defendants*'  objection.  The  substance  of 
the  testimony  was  that  be,  Mailhouse,  printed 
some  circulars  used  by  the  defendants  m  this 
case  during  the  existence  of  said  claimed  con- 
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spiracy,  and  while  it  was  being  carried  on,  and 
in  furtlierance  thereof.  This  testimony  waa 
obleded  to,  ruled  in,  and  exception  taken. 

The  import  of  the  finding  is  that  this  testi- 
numy  was  offered  for  the  porpose  of  proving 
the  fact  tliat  Mailhouse  printed  the  circulars. 
The  objection  being  general,  perhaps  it  may 
fairly  be  inferred  that  it  was  on  Uie  ground 
that  that  fact  was  not  relevant.  If  so,  the  ob- 
jection is  without  found^on.  It  may  have 
been  on  the  ground  that  it  waa  not  competent 
to  prove  the  fact  by  the  admission  of  a  consiur- 
ator  who  was  not  a  party.  But  the  record 
discloses  no  such  ground  of  objection,  and 
counsel  for  the  defense  do  not  allude  to  it  in 
their  brief.  Ah  that  question  has  not  been  dis- 
cuBsed.we  will  not  consider  it.  The  only  other 
reason  for  objecting  to  it  toema  to  be  that  the 
testimony  of  H^lhouse,  before  the  city  court, 
was  not  admissible  as  the  declaration  of  a  co- 
conspirator. That  is  the  only  question  that  has 
been  discussed,  and  we  must  assume  that  it  is 
the  only  one  the  defense  intended  to  raise.  As- 
suming that  the  defendants  are  right  in  this, 
still  they  are  not  entitled  to  a  new  tnal,  because, 
as  we  interpret  the  record,  the  testimony  was 
not  offered  for  the  purpose  of  proving  a  mere 
declaration,  but  for  the  purpose  of  proving  the 
fact  that  Mailhouse  printed  the  circulars. 
That  a  apparent  from  the  fact  that  Mailhouse 
himself  was  first  offered  as  a  witness.  He 
would  hu^l^  have  been  offered  fortbe  purpose 
of  proving  hu  own  declaration,  as  any  other  wit- 
ness could  have  sworn  to  it  just  as  well.  He 
was  manifestly  offered  to  prove  that  he  printed 
the  circulars. 

The  State  offered  one  Bertha  Palm  as  a 
witness,  who  testified,  against  the  general  ob- 
jection of  the  defendants,  that  she  overheard  a 
conversation  between  five  or  sixprinters,  mem- 
bers of  the  union,  amone;  whom  was  the  de- 
fendant Mulcaby,  the  others  not  identified,  in 
which  it  was  stated— but  by  whom  she  could 
not  — that  they  were  paying  fifty  cents  a 
week  for  the  expenses  of  the  "Courier"  boycott, 
and  that  it  would  be  paid  for  by  the  "Courier," 
On  objection  by  defendants,  the  court  ruled 
that  this  evidence  was  admissible. 

We  are  inclined  to  think  that  this  ruling  waa 
correct. 

The  boycott  was  inaugurated  and  prosecuted 
by  Typoeraphical  Union  No.  47.  Here  were 
five  or  SIX  of  the  members  of  that  union,  in- 
cluding Mulcaby,  conversing  on  the  subject  of 
that  boycott,  and  one  of  them  remarked  that 
they  were  paying  money  to  support  it,and  that  it 
would  be  paid  for  by  the  "Courier."  From  the 
fact  that  these  men  were  members  of  the  union, 
in  connection  with  the  farther  fact  that,  by  the 
statment  then  and  there  made,  they  were  pro- 
moting the  boycott  by  the  payment  of  money, 
It  is  not  going  too  far  to  assume  that  these  men 
were  parties  to  the  conspiracy,  and  so  their  dec- 
larations were  admissible  not  only  against 
Mulcaby,  but  the  other  defendants  as  well. 
Mulcaby  was  a  party  to  that  conversation  and 
presumptively  he  heard  the  remark.  He  made 
no  reply  and  thereby  assented  to  itstmth.  We 
think  ft  tended  to  show  that  Hulcahy  under- 
atood  and  intended  that  the  Courier  should  be 
required  to  pay  the  expenses  of  the  boycott. 

There  i$  no  error,  and  a  nete  tritU  ia  detUtd. 

In  this  (pinion  the  other  Judges  concurred. 
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City  of  WATERBITRY  et  al. 

1.  A  oonstitntional  or  legislative  reqnire- 
ment  that  the  mayor  of  a  city  sluul  ap- 
prove the  resolution  or  orAer  of  the 
common  council  of  a  city,  meaas  that 
the  officer  in  his  official  capacity  shall 
consider  the  proposed  le^lation  and  de- 
termine that  it  18  proper,  and  make  that 
fact  known  by  a  writtea  dedaratioa 
attested  Iqr  his  ri^atnre. 

2.  The  Act  of  1888*  declaring  that  "heire- 
after  no  new  highway  or  portion  oi  a 
highway  shall  beconstracted  jurross  anv 
rauroad  at  grade."  intends  that  al- 
tboug[h  a  highway  may  have  been  pre- 
viously laid  out,  partially  con.structed, 
and  even  built  upon,  if  it  nas  not  actual- 
ly been  eompleted  for  public  use  aerou 
the  rails  of  the  railway*  such  crossing 
shall  not  thereafter  be  mada.  It  is  of 
no  moment  that  the  plain  tiff  had  given 
to  the  city  permissian  to  construct  the 
crossing.  Private  contracts  may  not  put 
limitations  upon  legislative  power  to 
protect  life.  If  the  crosblnff  had  been 
constructed  npon  the  foith  of  each  per- 
mission, and  in  the  absence  of  any  pro- 
hibitory  statute,  the  Etegislatiirer  by 
virtue  of  the  same  power,  eoold  have 
dered  a  removal  the  next  day. 

(New  Haven  FOed  Ma^(A^  ISW.) 

CASE  reserved  by  Superior  Court. 
Perpetual  injunction  asked  against  the 
City  of  Waterbury  ei  al.,  defendants,  from 
further  occupying  and  using  the  property  of  the 
plaintiff  as  a  portion  of  the  proposed  new  high- 
way known  as  Bumham  Street.  GranUd. 
The  case  is  stated  in  the  opinion. 
Mr.  Charles  6.  Root,  for  plaintiff: 
The  common  council  of  the  city  of  Water- 
bury  has  sole  and  exclusive  power  to  lay  out, 
make,  or  order  new  highways  and  streets  within, 
the  limits  of  said  city. 

This  power  is  exercised  partly  through  and 
by  the  agency  of  the  board  of  road  commissi  on- 
ers, acting  under  and  by  virtue  of  a  vote  of  said 
common  council ;  and  whenever  the  report  of 
the  board  of  rcmd  eommisraoners  deciding  to  lay 
out  any  highway  and  embodying  a  survey  of 
the  same,  shall  have  been  accepted  by  said  coart 
of  common  council,  and  recorded  io  the  records 
of  said  oity,  and  just  compensation  shall  hare 
been  made  to  the  persons  whose  property  is  to 
be  taken  for  such  highway,  or  shall  have  been 
deposited  in  the  treasury  of  said  city  to  be  paid 
to  them  when  they  shall  apply  for  the  aame. 
then  such  highway  and  the  land  embraced  thm- 
by  shall  be  and  remain  devoted  to  the  public 
use  for  which  it  shall  have  been  so  laid  ouL 
Waterbury  City  Charter,  p.  18,  g  37  ;  p. 
85-87;  Conn.  Spec.  Laws.  vol.  7,  p.  217,  §  27; 
pp.  219,  280,  86-87. 

AgEun,  every  vote,  resolution,  order,  by-law. 
or  ordinance  which  passes  the  common  conncQ 
must  be  sent  to  the  mayor;  and  such  vote,  reso- 
lution, ordOT,  by-lAV>  or  ordinance  becomes 
operative  and  effectual  when  he  approves  it. 
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Waterburj  Ciiy  Charter,  p.  13,  §  20;  Spec. 
Laws.  TOl.  7,  p.  as,  S  30. 

The  presence  of  the  mayor  durin?  the  delib- 
erations  of  the  commoo  counqil.  and  an  exam- 
inatioD  by  him  of  the  clerk's  minutes,  by  which 
he  is  info'rmed  of  the  passage  of  certain  resolu- 
tioDS  or  votes,  is  not  such  a  presentation  to  him 
-of  the  original  resolutions  or  TOtea  as  the  cliar- 
ter  requires. 

State  T.  Newark,  25  N.  J.  L.  899. 

The  mayor's  evidence  is  certainly  inadmissi- 
ble to  pro7e  an  approval,  because,  in  the  first 
place,  such  an  act  is  matter  of  record  and 
cannot  be  proved  except  by  the  production  of 
the  original  record  or  by  a  coijy  of  the  same  duly 
certiflw  by  tl\e  clerk  of  the  city.  _ 

WaterbniT  City  Charter,  p.  81,  S  67;  Spec. 
Laws,  vol.  7,  p.  227. 

Such  an  approval  is  not  a  mere  ministerial  act, 
but  judicial  m  its  nature;  requires  the  exercise  of 
discretion,  and  must  be  a  matter  of  record.  The 
city  charter  requires  the  clerk  of  the  city  to 
maxe  true  and  regular  entries  of  ^  the  votes 
and  proceedings  m  the  court  of  common  coun- 
cil upon  the  records  of  the  city.  And  surely 
the  crowning  act  which  makes  such  votes  and 
proceedings  operative  and  eSectua]  cannot  be 
left  to  be  proved  by  parol  evidence. 

BueU  V.  Cook,  4  Conn.  214 ;  Gilbert  v.  New 
Hanoi.  40  Conn.  104;  Fieopk-v.  SOroeder,  76 N. 
Y.  160. 

The  mayor  is  a  part  of  the  common  council, 
being  the  presiding  officer  of  the  board  of  al- 

•dermen  and  having  a  castinsf  vote  in  case  of  a 
tie,  and  his  approval  is  absolutely  necessary  to 
render  the  proceedings  of  the  council  effectual. 
The  charter  could  scarcely  be  more  compre- 
hensive,  the  words  "every  vote"  being  exten- 

.  sive  enough  to  include  almost  every  form  of  ac- 

.Hon  by  that  body. 

Wateri>ur7  C%  Gbaner,  p.  11.  g  17 ;  p.  13, 
S  SO;  Spec.  Laws,  vol.  7,  p.  313,  g  17;  p.  313, 
§30. 

This  omission  of  the  mayor  to  approve  or 
disapprove  many  of  the  votes,  resolutions,  or- 

■  ders,  etc.,  of  the  common  council  has  been 
healed  by  our  Legislature,  if  it  can  heal  such  a 

-defect;  out  the  action  of  the  council  in  laying 

•  out  Butoham  Street  is  expressly  excepted  from 
the  operation  of  the  Act. 
Spec.  Laws,  1886,  p.  351. 
It  is  generally  provided  in  charters  of  cities 
that  if  the  mayor  neglects  to  approve  or  disap- 
prove of  any  Act  of  the  legislative  body  within 

.a  certain  number  of  days  such  Act  shall  become 
operative  without  his  approval.   There  was  no 

.mich  provision  in  relation  to  Uie  city  of  Water- 
bury  until  1886. 

Spec.  Laws,  1886,  p.  254. 
It  does  not  appear  in  the  evidence,  or  in  the 
finding,  that  just  compensation  has  been  made 
by  the  city  to  the  persons  whose  property  is  to 
be  taken  for  Bumham  Street,  nor  that  such 

.  just  compensation  has  been  depoBited  in  the 
treasury  of  said  city  to  be  paid  to  them  when 
they  nhall  apply  for  the  same;  and  as  such  ac- 
tion on  the  part  of  the  city  is  necessary  before 
land  can  be  taken  and  devoted  to  public  use, 
the  city  has  not  yet  acquired  any  interest  in  the 
land  of  the  plaintiff.  The  mere  acceptance  of 
the  report  (A  the  board  of  compensation  is  not 
sufficient. 
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Waterbury  City  Charter,  p.  38,  %  87;  Spec. 
Uws,  vol.  7,  §.  320,  §  87. 

Said  Burnham  Street,  as  proposed  by  the  city, 
will  be  across  the  railroad  of  the  plaintiff  and 
on  a  level  with  said  railroad,  and  not  over  or 
under  the  same.  No  attempt  by  said  city  to 
construct  said  strtet  betwera  Houtb  Rivenide 
and  Leonard  streets  and  acroBs  the  r^road  of 
the  plaintiff  had  been  made  prior  to  the  latter 
tfart  of  1885.  In  1888,  however,  the  Legisla- 
ture enacted  that  whenever  a  new  highway  or  a 
new  portion  of  a  highway  should  thereafter  be 
constructed  across  a  railroad,  such  highway  or 
portion  of  highway  should  pass  over  or  under 
the  railroad,  as  the  railroad  commissioners 
should  direct,  tmd  this  Act  has  been  operative 
from  that  time  to  the  presoit.  Before  that  Act 
was  passed  the  city  bad  permission  to  lay  out 
and  construct  said  extension  of  Bumham  Street 
across  and  upon  a  level  with .  the  railroad  of 
the  plaintiff,  but  they  never  availed  themselves 
of  this  privily;  and  we  claim  that  the  Act  of 
1888  repealed  this  order  of  the  commissioners 
made  in  1683. 

The  Act  of  the  Le^Iature  under  which  this 
order  was  granted  (Geo.  Stat.  Rev.  1875,  p.  383. 
§  6)  is  expressly  repealed  by  the  Act  of  1888. 

It  will  not  be  denied  that  the  commissioners 
themselves  could  have  rescinded  or  modified 
their  order.  Why,  then,  could  not  the  body 
from  which  they  derive  their  power  1  It  is 
noticeaUe  that  the  Act  forbids,  not  the  laying 
out,  but  the  construction,  of  any  new  highway 
or  new  portion  of  a  highway,  across  a  railroad 
on  a  level  with  the  track.  A  sharp  and  decis- 
ive blow  at  the  dangerous  grade  crossing. 

Pub.  Acts  1888,  p.  284,  chap.  107,  %  3;  Kane 
v.N.r.  dkN.  E.  R.  R.  Go.  49 Conn.  189. 

The  city  is  not  equitably  entitled  to  this  new 
highway.  If  all  the  votes  necessary  to  discon- 
tinue  a  highway  have  been  passed,  it  is  not  dis- 
continued by  tbat  fact  alone.  The  city  must 
close  it  against  the  public.  It  cannot  be  closed 
on  paper.  The  finding  states  that  South  River- 
side Street  crossing  is  still  open  and  a  part  of 
the  public  highway. 

For  nearly  five  years  the  city  allowed  the 
Bnmbsm  Street  matter  %a  rest,  and  new  laws 
and  circumstances  to  arise.  If  it  was  legally 
a  highway,  and  the  city  is  obliged  to  change 
the  layout  by  reason  of  an  Act  of  the  Legisui- 
ture  forbidding  its  construction,  then  the  per- 
son who  suffers  damage  bf  reason  of  the  change 
of  layout  is  provided  with  a  remedy  by  the 
city  charter,  although  in  the  present  action 
there  is  no  evidence  that  the  person  locating  the 
house  mentioned  will  be  injured  by  any  change 
of  lay-out. 

Waterbury  City  Charter,  p.  38,  §  88;  Spec. 
Laws,  vol.  7,  p.  220,  S38. 

Mr.  Oeorfl-e  E.  Terry.  Gity  Atty.,  with  . 
Mr.  S.  W.  Kellogg,  for  defendant: 

It  would  seem  from  the  language  of  the  char- 
ter that  no  formal  act  on  the  part  of  the  mayor 
is  necessary  to  approve  a  vote  or  resolution. 
' '  Shall  either  approve  it,  in  which  case  it  shall 
become  o[>erative  and  effectual."  His  duty 
:  ends  with  a  simple  approval  without  any  pro- 
vision bow  it  shall  become  manifest;  while,  on 
the  other  hand,  if  he  disapprove,  be  has  a  fur- 
ther duty  to  perform,  to  wit,  return  it  with  a 
statement  of  his  objections  in  writing.  We 
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broadly  claim  that  all  Totea  not  disapproved  by 
the  mayor  and  returned  with  ^  statement  of 
bis  objections  in  writing  stand^  approved  by 
him  and  become  operative  and  effectual,  as  no 
middle  ground  (or  pocket  veto)  is  provided  for 
by  the  charter,  as  there  are  but  two  alternatives 
provided, — approval  or  disapproval.  To  sup- 
port the  plaintiff's  claim  we  must  presume  that 
the  mayor  willfully  neglected  to  perform  a  duty 
clearly  imposed  upon  bim  by  law,  whfle  under 
our  claim  we  impute  to  him  no  negligence  or 
violation  of  law. 

Blanehtird  v.  BitteU,  11  Ohio  St.  96;  Oreigh- 
Urn  V.  Manton,  27  Cal.  618;  Taylor  v.  PtUm^. 
81  Cal.  341. 

When  the  city  entered  upon  this  improve- 
ment they  bad  full  power  to  lay  out  a  street 
across  the  plaintiff's  land,  and,  so  far  as  they 
have  proceeded,  have  acted  strictly  according 
to  law;  and  it  would  seem  absurd  to  us  so  to 
construe  the  law  that  tbey  could  not  complete 
what  tbey  had  already  lawfully  begun.  The 
city  had  acquired  a  vested  rignt  to  complete 
the  highway  across  the  land  of  the  plniatiff 
which  aubsequent  legislation  could  not  disturb. 

DowM  V.  ffuntington,  85  Cram.  688;  QaUup 
T.  3>CK^?,25  Conn.  10. 

Pardee,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  an  injuoction  to  restrain 
the  defendant  from  constructing  a  highway  In- 
tersecting the  plaintiff's  railway  track  at  gnade. 
Keservea  upon  the  facts  found  for  our  advice. 

In  June,  1881,  the  Court  of  Common  Coun- 
cil of  the  City  of  Waterbury  voted  to  lay  out  a 
highway  to  be  called  Bumham  Street,  to  cross 
the  plaintiff's  railway  at  grade. 

Toe  charter  of  the  city  provides  as  follows: 
"Every  vote,  resolution,  order,  etc..  which 
passes  either  body,  shall  be  transmitted  to  the 
other,  and  if  passed  tiiere,  shall  also  be  sent  to 
the  mayor,  who  shall  either  approve  it,  in 
which  case  it  shall  become  operative  and  effec- 
tual, or  disapprove  it,  in  which  case  he  shall  re- 
turn it  to  the  body  in  which  it  originated,  at  or 
before  its  next  regular  meeting,  with  a  state- 
ment of  his  objections;  and  after  such  state- 
ment has  been  read  in  that  body."  etc.  The 
mayor  did  not  in  writing  approve  the  resolu- 
tion laying  out  the  highway.  He  testified  as 
follows:  "  I  was  mayor  in  1881,  when  the  lay- 
out of  Bumham  Street  was  adopted  by  the 
court  of  common  council.  Had  I  supposed  it 
was  necessary  to  sign  my  approval  of  such  vote 
to  make  it  valid,  I  should  have  done  so,  as  I 
was  favorable  to  and  approved  such  lay-out, 
and  in  fact  I  did  not  disapprove  of  the  same. 
Said  vote  was  not  sent  to  me  for  approval,  nor 
did  I  express  my  approval  of  the  same  to  any- 
one, or  in  any  way,  to  my  knowledge  or  rec- 
ollection." In  IStra  the  iJegislature  passed  an 
Act  which  provides  tliat  "  hereafter  no  new 
highwav  or  portion  of  a  highway  shall  be  con- 
structea  across  any  railroad  at  grade." 

In  January,  1886,  the  defenaant  undertook 
to  construct  the  hi^way  across  the  pituntifl's 
railway  at  grade.  The  plalntiiil  Intemipted  the 
work  by  a  temporary  injunction;  it  asks  for  a 
perpetual  one. 

Whenever,  either  by  constitutional  or  legis- 
lative requirement,  the  President  of  the  United 
States,  the  governor  of  a  State,  or  the  mayor 
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of  a  city  is  required  to  approve  an  Act  of  Con- 
gress, or  of  a  Legislature,  or  of  a  court  of  ocmu- 
mon  council,  the  word  ' '  approve"  means  more 
than  the  unexpressed  mental  acquiescence  of 
the  individual  in  the  proprie^  of  what  has  been 
done;  it  means  that  the  olncer,  in  his  official 
capacity,  as  the  guardian  of  the  interests  of  a 
community,  having  in  view  its  welfare  and  not 
his  personal  wish  or  advantage,  shall  considK 
the  proposed  legislation  and  determine  that  it 
is  proper,  and  make  that  fact  known  to  all 
men  with  absolute  certainty,  by  some  viaiWe. 
unmistakable,  and  enduring  mark,  to  wit.  by 
written  declaration  attested  by  his  signature. 
It  is  not  enough  that  in  the  future  wnen  the 
question  is  made.  Is  such  an  Act.of  Oougius, 
of  Cegislature,  or  of  common  council  binding 
upon  the  countir,  State,  or  mnoicipaHty?  that 
it  ^ould  depenu  for  decision  npon  the  metnoi^ 
and  testimony  of  an  officer  as  to  what  was  his 
unexpressed  thought,  at  a  former  time,  con- 
cerning it.  Such  uncertain^  wonid  be  uneo- 
durable,  and  therefore  we  must  assume  it  to  be 
outside  of  the  meaning  of  any  ConrtitutioD  or 
law.  The  fact  that  the  mi^or  ondtted  to  ap- 
prove in  writing  many  other  resolntjons  of  toe 
court  of  common  council,  is  no  legal  juAifica- 
tion  of  bis  omitwion  in  tbe  case  before  as. 

Secondly.  The  plain  purpose  of  tbe  Act  of 
the  Legislature  is  to  make  possible  tbe  coining 
of  the  day  when  there  shall  not  be  in  this  State 
an  intersection  of  a  highway  with  a  raflway  at 
tbe  same  grade;  to  bring  mat  day  nearer  by 
forbidding  tbe  addition  of  another  to  the  many 
such  then  in  existence.  It  means  that,  althoo^ 
a  highway  may  have  been  previously  laid  oat. 
partially  constructed,  and  even  built  upon,  if 
it  has  not  actually  been  completed  for  puUic 
use  across  tbe  rails  of  the  raflway,  such  cross- 
ing shall  not  thereafter  be  made.  This  per- 
emptory arrest  of  the  completion  of  a  hiriiway, 
lawfully  commenced,  is  a  seenuns  intenerence 
with  the  rights  of  individuals  and  of  the  pab> 
lie,  but  only  in  seeming.  In  fact,  such  croes- 
inga  are  public  nuisances,  dangerous  to  buman 
life,  and  no  man  has  a  vested  interest  in  the 
creation  or  continuance  of  such  a  nuisance. 
In  tbe  exercise  of  tbe  power  of  protecting  hu- 
man life,  tbe  Legislature  may  at  any  time  vdA 
without  notice  abate  it,  or  prevent  its  existence. 
If  equity  requires  tbereaner  compensation  to 
an  individual,  presumably  he  will  obtain  it  It 
is  of  no  moment  that  the  plaintiff  had  given  to 
the  city  permission  to  construct  tbe  crossing- 
Private  contracts  may  not  put  limitations  upon 
l^islative  power  to  protect  lifer  If  tbe  ctosr- 
ing  bad  been  constructed  upon  the  faith  of  sacfa 
permission  and  In  tbe  absence  of  any  prtrfiib- 
itory  statute,  the  Legislature,  bv  virtue  of  the 
same  power,  could  have  orderecl  a  removal  oo 
tbe  next  day.  Bumham  Street  failed  of  a 
layout  by  reason  of  tbe  omission  of  tbe  mayw 
to  certify  in  writing  his  official  approval  of 'ibe 
resolution  of  tbe  court  of  common  counciT  to 
lay  it  out.  If  it  bad  been  legally  laid  oat,  tbe 
construction  of  any  portion  of  it  across  tbe 
plaintiff's  railway  at  grade  became  illegal  before 
It  was  accomplished,  by  reason  of  the  Act  of 
the  Legislature  referred  to. 

The  Superior  Court  it  adtited  to  imie  the  per- 
manent injunetion  prayed  for. 
In  this  opinion  the  other  Judges  concurred 
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RHODE  ISLAND. 

SUPREUE  ConBT. 

George  E.  C,  BUFFINGTpN 

X. 

Samuel  W.  CLARKE. 

1.  Proof  of  demand  and  refusal  is  only 
prima  facie  evideuee  of  eonTersion 
and  is  always  open  to  explanation. 

S.  When  the  refusal  is  for  a  time  only,  for 
the  purpose  of  asoertaioinfir  the  owner- 
ship, no  conversion  can  oe  inferred 
unloM  the  refbsal  is  unreasonably  pro- 
long^ed.  The  refusal  must  amount  to 
a  denial  of  the  demandants  right  in 
order  to  be  a  conversion. 

8.  Where  one  did  not  abaolntely  reftase 
to  deliver  to  plaintiff  a  watch  claimed 
by  him,  but  only  aeclined  to  take  it  from 
his  sister's  effects  and  deliver  it  to  him 
before  the  appoiatment  of  an  executor, 
held,  tbat  there  was  no  conversion. 

{ProTtdenoe — Decided  January  S&,  1887.) 

ON  defendant's  {letition  for  a  new  trial. 
Granted. 

The  nature  of  the  case  and  the  facts  are 
stated  in  the  opinion. 

Mr.  Edward  D.  Basaett,  iar  plaintiff. 

Me»ar».  Samuel  W.  Clarke  and  Jamea 
Harris,  for  defendant. 

Per  Curiam; 

The  plaintiff  sues  the  defendant  in  trover  for 
the  converdini  of  a  watch.  The  action  was 
tried  in  the  court  of  common  pleas,  where  a 
verdict  was  rendered  for  the  plaintiff,  and 
comes  before  us  now  on  the  defendant's  peti- 
tion for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  the  evidence.  The  report  of 
the  testimony  shows  that  the  watch  onginall;^ 
belonged  to  the  plaintiff's  father,  who  gave  it 
to  the  plaintiff  shortly  before  bis  death,  and 
that  the  plaintiff  allowed  his  father's  widow  to 
take  and  carry  it  with  the  understanding  that 
it  should  come  back  to  him  at  her  death.  The 
watch  remained  in  her  possession  until  her 
death  on  September  IS,  She  was  a  sister 

of  the  defendant  and  cbed  in  bis  house,  where 
she  had  been  living  for  two  or  three  years. 
There  was  some  talk  about  the  watch  at  the 
funeral,  but  no  positive  demand  for  it  was  made. 
Indeed  the  plaintiff  was  not  present  at  the  fune- 
ral. A  few  days  later  the  plaintiff  sent  a  letter 
to  the  defendant  demanding  the  watch.  The 
defendant  replied  that  his  sister,  the  widow,  had 
left  a  will  which  he  had;  that  be  would  have 
it  probated  at  the  earliest  moment;  tbat  the 
watch  was  safe;  and  tbat  until  somebody  was 
appointed  to  take  charge  of  his  sfsta's  effects, 
be  should  not  feel  at  liberty  to  pass  the  custody 
of  it  to  anybody  else.  Thereupon  the  plmntis 
began  this  suit,  the  writ  therein  being  dated 
Beii^mber  25,  1884.  It  does  not  appear  that 
the  defendant  had  any  knowledge  that  the 
watch  belonged  to  the  pluntiff  in  the  Ufetime 
of  his  sister  and  he,  himself,  testified  that  his 
sister  always  treated  and  spoke  of  it  as  her  own. 
Neither  does  it  appear  that  the  defendant  at  the 
time  of  the  demand  had  any  pomession  of  the 
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watch  other  than  as  he  had  possession  of  the 
other  effects  of  his  sister  by  their  being  in  his 
house,  nor  that  he  asserted  any  claim  or  right 

to  it. 

We  do  not  think  that  the  jury  were  war- 
ranted on  this  testimony  in  finding  a  conversion 
by  the  defendant.  He  did  not  ateolutely  re- 
fuse to  deliver  the  watch  to  the  plaintiff,  but 
only  declined  to  take  it  from  among  his  sister's 
effects  and  deliver  it  to  him  before  the  appoint- 
ment of  the  executor.  Proof  of  demand  and 
refusal  is  only  prima  fade  proof  of  conversion, 
and  Is  always  open  to  erplanation.  Whoi  the 
refusal  is  only  for  a  time,  for  the  purpose  of 
ascertaining  ownership,  no  conversion  can  he 
inferred  unless  the  refusal  is  unreasonably  prO' 
longed.  The  refusal  must  amount  to  a  deaial 
of  the  demandant's  right  in  order  to  be  a  con- 
version. There  does  not  appear  to  have  been 
anything  in  the  conduct  of  the  defendant  or  in 
the  language  used  by  hhn  as  reported  which 
could  warrant  the  jury  in  finding  a  denial  of 
the  plaintiff's  right,  or  anything  more  than  a 
reasonable  time  to  inquire  into  and  ascertain 
his  duty.  Singer  Mfg.  Co.  v.  King,  14  K.  L  511; 
S.  C.  34  Am.  L.  Reg.  N.  S.  51,  an<l  note. 

lotion  granted. 


John  M.  HATCH 
Andrew  FARICHER. 

1.  The  only  lien  given  by  Pub.  Stat.  chap. 
177,  for  materials  used  in  a  building 

erected  for  a  person  who  is  the  owner  oi 
the  land,  is  to  a  person  who  has  con- 
tracted with  or  been  requested  by  such 
owner  to  erect  the  building. 

3.  No  lien  is  ^ven  for  materials  far- 
nished  by  a  subcontractor  in  pursu- 
ance  of  bis  contract  with,  or  at  uie  re- 
quest of,  the  original  contractor. 

8.  A  lien  is  gi'^^  to  a  snbeontraetor  for 
the  labor  of  his  employees  as  well  as  for 
his  own. 

(Providence  Decided  February  12, 1887.) 

PETITION  for  the  enforcement  of  a  me- 
chanics' lien. 
Pub.  Stat.  chap.  177,  g§  6,  6,  referred  to  hi 
the  following  opinion  are  as  follows: 

"%  5.  No  person  who  shall  do  work  for  and 
furnish  materials  to  be  used  in  the  construction, 
erection,  or  reparation  of  any  building,  canai, 
turnpike,  railroad,  or  other  improvement,  with- 
out written  contract,  shall  have  any  advantage 
of  any  lien  therefor  created  by  this  chapter, 
unless  he  shall  commence  legal  process  for  en- 
forcing the  same,  in  the  manner  hereinafter 
provided,  within  six  months  from  the  time  of 
commencing  the  doing  of  such  work  or  of  the 
commencing  the  delivery  of  materials,  if  pay- 
meat  for  the  same  shall  not  then  be  made. 

"§  6.  No  person  who  shall  do  work  or  labor 
in  the  construction,  erection,  or  reparation  of 
any  building,  canal,  turnpike,  railroad,  or  oth- 
er improvement,  at  the  request  of  any  person 
who  had  entered  into  a  contract,  whether  in 
writing  or  not,  Ua  such  construction,  erection 
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or  repamtion,  shall  have  any  lien  therefor,  tin- 
less  such  person  shall,  vithm  thirty  6&ya  after 
commencmg  the  work,  give  notice  in  writing 
to  the  person  against  whose  estate  or  title  he 
claims  a  lien,  that  he  has  commenced  the  work, 
and  that  he  shall  claim  the  benefit  of  the  lien 
created  by  this  chapter;  and  the  lien  thereby 
created  shall  be  wholly  lost  unless  such  person 
having  the  same  shall,  wiUiin  four  months 
from  the  time  notice  shall  be  given,  as  afcoe- 
aaid,  commence  legal  process,  as  is  hereinafter 
provided,  to  enforce  such  lien." 

Meg»n.  Nathan  W.  Littl^teld  and  A. 
A.  Buxton,  for  petitioner. 

Messrs.  Stephen  A.  Cookot  Jr.,  and  J. 
Oafleld,  Jr.,  for  resftondent. 

Dnrfee,  Oh.  J.,  delivered  the  opinion  of  the 

court: 

This  is  a  petition  for  the  enforcement  of  a 
lien  which  the  petitioner  claims  to  be  entitled 
to  under  Pub.  Stat.  chap.  177,  for  labor  and 
materials  performed  and  furnished  bv  him  in 
the  erection  of  a  building  on  the  defendant's 
land  at  the  request  of  one  I^ewis  Plant,  who  bad 
entered  into  a  contract  with  the  defendant  to 
erect  the  same.  The  defendant,  without  ques- 
tioning the  regularity  of  the  proceeding,  simply 
contests  the  petitioner's  right  to  a  lien. 

The  only  hen  given  by  chapter  177,  for  ma- 
terials used  in  a  building  erected  for  a  person 
who  is  the  owner  of  the  land  on  wtdch  it  is 
erected,  is  ftiven  by  the  first  MCtton.  and  is 
g^ven  only  to  a  person  who  has  contracted  with 
or  been  requested  by  such  owner  to  erect  the 
building.  In  other  words,  the  lien  in  such  a 
case  is  given  only  for  materials  furnished  by 
the  original  contractor,  not  for  materials  fur- 
nished by  a  subcontractor  in  pursuance  of  his 
contract  with,  or  at  the  request  of,  the  original 
contractor.  The  petitioner  is  such  a  sutxson- 
tractor  and  therefore  has  no  lien  for  materials. 

The  petitioner  also  claims  a  lien  for  the  labor 
of  himself  and  his  employees.  The  only  sec- 
tion under  which  he  can  have  such  a  lien  is  ^6. 
Section  6  declares :  "  No  person  who  shall  do 
work  or  labor  in  the  construction,  erection,  or 
reparation  of  any  building,  canal,  turnpike, 
rulnwd,  or  other  improvement,  at  the  request 
of  any  person  who  had  entered  into  a  contract, 
whether  in  wriUng  or  not,  for  such  construc- 
tion, erectitm,  or  reparation,  shall  have  any  Hen 
therefor,  unless  such  person  shall"  proceed  in 
the  manner  there  prescribed.  A  lien  is  not  di- 
rectly given  by  the  section,  but  is  given  by  im- 
plication, since  by  saying  that  no  person  of  the 
class  described  shall  have  a  lien  unless  he  pro- 
ceeds in  the  manner  pieacribed,  the  section 
implies  that  any  person  who  moceeds  in  that 
manner  ^all  have  a  lien.  .The  question  is 
whether  a  lien  is  given  by  the  section  to  a  sub- 
contractor for  the  labor  of  his  employees  as 
well  as  for  his  own.  It  may  be  argued  that  the 
lien  is  given  only  to  those  who  actiudly  perform 
labor,  the  language  being  "no  person  who  shall 
do  work  or  labor.  But  In  g  5,  which  relates 
to  the  enforcement  of  the  lien  given  to  the  ori- 

f'inal  contractor  for  labor  and  materials,  which 
len.has  been  held  to  extend  to  the  labor  of  hia 
employees  (Utoeet  v.  James,  2  R.  L  270}  a  simi- 
lar form  of  expr^ion  is  used,  to  wit:  "No 
person  who  shall  do  work  for  and  furnish  ma- 
terials," etc  We  know  of  no  reason  why  the 
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expression  should  not  be  bdd  to  have  as  broad 
a  meaning  in  g  6  as  applied  to  snbcontracton 
as  it  has  in  §  5  aaapplied  to  original  contractors. 
It  is  not  uncommon  to  speak  of  a  man  as  doing 
that  which-  he  causes  to  be  done  by  bis  agents 
or  employees;  and  this  construction  is  the  more 
reasonable  because  ^  6,  as  will  be  seen  on  ex- 
amination, gives  a  Uen  only  to  those  who  do 
woik  or  UBor  at  the  request  of  Uie  original 
contractor,  and  not  to  the  employees  of  a  sob- 
contractor,  and  therefore,  unless  ^esnbcontnc- 
tor  has  a  lien  for  their  labor,  the  estate  Is  re- 
lieved to  thai  extent  from  all  but  the  orij^nal 
contractor's  lien. 

Our  decision  is  that  the  estate  is  subject  to  a 
lien  in  favor  of  the  petitioner  for  the  labor  per- 
formed by  him  and  his  an^dpyees,  bat  not  for 
materials  furnished,  by  him. 

Decree  aeo(trdinj^. 


Be  PETITION  OF  Amaaa  F.  EDDY,  Be- 
cdver,  etc. 

1.  Where  a  decree  was  entered  »ppoteu 
ing  a  receiver  of  a  compaay,  porsn- 
ant  to  R.  I.  Pub.  Stat.  chap.  837.  ^  11^ 

and  directing  him  to  convert  the  prop- 
erty into  money  and  distribute  it  among 
the  creditora  proving  their  claims  with- 
in a  specified  time,  those  ^Ung  tm 
prove  their  rfalma  to  be  d«lM»ed 
nrom  dividends,  and  the  receiver,  after 
the  expiration  of  that  time,  filed  bis  pe- 
tition for  instructioaR,  the  court  ad  prised 
that  the  receiver  disallow  any  claims 
which  he  considers  not  true  and  just, 
leaving  the  claimants  to  come  to  the 
court  upon  exceptions  to  such  disallow- 
ance, if  they  see  fit,  within  thirty  days 
after  notice  of  disallowance. 

2.  Upon  the  representation  of  the  re- 
ceiver that  certain  creditors  whose 
claims  were  just  had  omitted  to  prove 
their  claims,  and  that  nearly  all  the  cred- 
itors who  had  proved  their  claims  had 
consented,  and  that  he  had  nearly,  if  not 
quite,  enough  money  in  hie  hands  to  par 
the  just  claims  proved  and  unproved, 
the  coari  allowed  the  ereditors  m&h 
tioned  thirty  days'  extended  time  wfi^ 
in  which  to  prove  their  f>1i^t—g. 

(Providenoe  Decided  February  18,  1687.) 

ON  trustee's  petititm  for  instructions. 
Statement  by  the  court: 
By  a  decree  entoed  October  6, 1886,  in  a  pe- 
tition in  equity  {Fiarimr  v.  Farmer),  Amasa  F. 
Eddy  was  appointed  receiver  of  Farmer,  OirsiA 
&  Company,  pursuant  to  Pub.  Stat.  chap.  237, 
§  13.  The  decree  appointing  the  receivw  di- 
rected him  to  convert  into  money  the  propertr 
of  which  he  took  possession  as  receiver,  "and 
marshal  and  distribute  the  same  among  the 
several  creditors  of  the  said  Farmex;  Qizsc^  A 
Company,  and  of  said  Edward  G.  ^rmer,  Jr.. 
and  Charles  W.  Oirsch,  as  this  court  shall,  upon 
application  of  the  said  receiver,  hereafter  order, 
who  shall  come  in  and  prove  their  claims  by  mak- 
ing an  affidavit  of  the  amount  of  the  same,  and 
filing  the  same  wiUi  the  said  reodver  witfaia 
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ninety  days  from  the  first  publication  of  the 
notice  hereinafter  ret^uired;  tm^  all  creditors 
failing  so  to  prore  their  claims  shall  be  debar- 
Kd  from  all  dividends  hereunder." 

Notice  was  ordered  by  mail  to  all  creditors 
whose  names  were  on  tbie  books  of  the  debtors, 
and  by  publication  twice  a  week  for  two  weeks 
ID  a  daily  paper  publisbed  in  the  dty  of  ProTi- 
dence. 

After  tbe  lapse  of  the  ninety  days  the  re- 
ceiver, Eddy,  filed  his  petition  for  instructions, 
setting  forth  certain  claims  which  appeared  on 
the  debtor  copartnership's  books,  which  were 
just  debts,  but  which  the  creditors,  through  ig- 
norance or  inadvertence,  bad  neglected  to  prove 
as  above  provided,  and  asking  uiat  the  time  to 
prove  them  might  be  extended,  and  that  he 
might  be  allowed  to  pay  a  dividend  on  them; 
also  {letting  torth  certain  other  clainu  which 
had  been  sworn  toasaboveprovlded,  but  which 
the  receiver  believed  to  be  "pretended  and 
false  claims."  and  asking  what  course  of  con- 
duct he  ahould  adopt  in  reeard  to  them. 

Meaart.  Aaf^astiu  S>  neller  and  Arthnr 
I*.  Brown,  for  petitioner. 

Per  Curiam : 

The  court  advises  the  receiver  to  disallow 
any  claims  which  be  considers  not  true  and 
just,  leaving  the  claimants  to  come  to  this 
court  upon  exceptions  to  such  disallowance,  if 
they  shall  see  fit.— such  exceptions  to  be  filed  in 
this  court  within  thirty  days  after  notice  to 
them  of  the  disallowance  and  of  this  condition. 

The  receiver  represented  in  support  of  his  ap- 
plication for  an  extended  time  in  favor  of  cer- 
laincreditors,  that  the  unproved  claims  amount- 
ed to  cmly  $1^.34;  that  Ihey  were  divided 
among  fourteen  specified  claimants;  that  he 
was  satisfied  the  claims  were  just;  that  he  had 
nearly  if  not  quite  enough  money  in  his  hands 
to  pay  all  the  just  claims  proved  and  unproved; 
that  ne  had  conferred  with  nearly  all  the  cred- 
itors who  had  proved  their  claims,  and  that 
they  were  willing  the  time  should  be  extended. 

The  court  will  allow  the  creditors,  whose 
□amea  are  mentioned  in  the  schedule  annexed 
to  the  petition,  thirty  days  from  the  entry  of  an 
srder  nereon  within  which  to  prove  their 
:laiiiis.  aa  provided  in  the  ortler  heretofore  made 
XI  said  matter. 


Charles  A.  TRAFFORD  et  at. 

V. 

(Jeorge  W.  HUBBARD  et  al. 

WHjbix  a  creditor  attaches  the  hutereat 
of  a  partner  in  tbe  firm  effects,  and 
places  a  keeper  in  the  store,  ajid  re- 
XmAnm  posseasion  thereof  beyond  the 
time  for  which  tbe  firm  have  a  lease, 
after  notice  and  request  to  leave,  he  is 
liable  to  the  incoming  tenant  for  dam- 
SkK^  for  Buoh  retention,  in  an  action  in 
t&e  case. 

<ProvldeQae  Decided  February  12,  1687.) 

3;N^  demurrer  to  the  declaration  in  trespass  on 
the  case.    Demurrer  overruled, 
AJfter  the  decision  of  June  11,  1886,  in  tlus 
ase.  Index  Y,  36,  2  New  Eng.  Rep.  617,  tbe 


plaintiOs  amended  the  first  count  of  tbeir  dec- 
laration, and  the  case  came  again  before  the 
court  on  demurrer  to  the  amended  declaration. 

Mettra.  Edward  D.  Bassett  and  Fred- 
eric Hayes,  for  defendants. 

Metara.  James  M.  Ripley  and  I«oiiis  !«. 
An^ellf  for  plaintiffs. 

Per  Curiam  I 

Since  our  former  decision  the  plaintiffs  have 
filled  a  blank  in  the  first  count  of  the  declara- 
tion, so  that  it  now  avers  tfaat  the  lease  of  the 
store  held  by  Braymad  and  Trafford  terminated 
October  6.  1885,  and  said  store  was  then  leased 
to  the  plaintifis  and  has  ever  since  been  exclu* 
sivbly  their  premises;  that  tiie  defendants  had 
notice  of  thu  and  were  requested  to  leave  said 
premises  and  remove  tbe  keeper,  but  refused 
to  do  so,  causing  the  fdaintiffs  great  damage  to 
their  business. 

We  think  that  the  count/ as  amended,  sets 
forth  a  cause  of  action  which  will  entitle  the 
plaintiffs  to  recover,  if  an  action  on  the  case  Is 
a  proper  remedy. 

The  defendant  contends  that  the  proper  rem- 
edy for  the  injuries  complained  of  in  the  decla- 
rauon  is  trespass  and  not  case,  since,  asalleged, 
they  are  injuries  resulting  from  acta  whidi 
were  direct  and  intentionaL 

The  plaintiffs,  however,  say  that  they  bring 
this  action  to  recover,  not  for  injuries  which 
were  the  direct  results  the  acts  committed, 
but  for  injuries  to  their  trade  and  business  as  a 
new  firm,  which  were  consequential  upon  the 
acts  committed;  and,  therefore,  that  for  these 
they  are  entitled  to  sue  the  case. 

We  are  of  the  opinion  that  the  declaration 
can  be  considered  to  have  been  framed  in  that 
view;  and,  upon  the  authority  of  numerous  re- 
spectable decisions,  we  have  also  come  to  the 
conclusion  tfaat,  considering  the  action  in  that 
view,  it  can  be  sustained;  inasmuch  as  if  tha 
plaintiffs  are  willing  to  waive  any  damages 
which  they  may  be  entitled  to,  resulting  directly 
from  the  acts  aa  trespasses,  the  defendants  have 
no  reason  to  complain,  Branacomb  v.  Bridgea, 
1  Bam.  &  C.  145:  Smith  v.  Goodwin,  4  Bam.  & 
Ad.  418;  Bhipuiiek  v.  Blanehard,  Q  T.  R.  298; 
Hite  V.  Long.  6  Rand.  467;  KruM  v.  Digffa,  6 
Harr.  &  J.  280;  Waterman  v.  WOl,  17  Vt.  188; 
43  Am  Dec.  484;  Olingerv.  M'Chtanai,  7  Leigb, 
660,  688;  3  areenl.ET.  g  m. 

Demurrers  to  bo&  emtnta  to  the  declaration 
overruled. 


STATE  of  Rhode.  Maud 
e. 

John  McCLARNON. 

The  Statute,  R.  I.  Pub.  Stat.  chap.  18,  does 
not  create  the  offense  of  frandulently 
▼otin^  intbe  name  of  another  person; 
and  an  indictment  chaT:ging  such  of- 
fense is  bad. 


(Pnivldenoe-— DeoMed  Febmarr  lit,  1887.) 

N  defendant's  exceptions  to  the  action  of 
the  Court  of  Common  Pleas  in  overruling 
a  motion  to  quash  an  indictment.  Motion 
granted.  . 
The  case  is  stated  in  the  opinimi. 
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Mr.  Hnirh  J.  Ca.rroU,  for  defendAnt. 
Mr.  Walter  F.  Aairell,  Atat.  Aity-Qen., 
for  the  State. 

Per  Cnriam: 

The  indictmeot  in  this  case  charges  that  the 
defendant,  at  Pawtucket,  in  the  county  of 
Providence,  at  the  annual  election  held  on  the 
first  Wednesday  in  April,  1886,  "at  which  said 
election  one  Robert  M.  Murray  was  a  qualified 
elector  in  the  fourth  ward  in  said  Pawtucket, 
did  fraudntently  vote  in  said  fourth  ward  In 
said  Pawtucket,  in  the  name  of  said  Robert  M. 
Murray,  be,  the  8aid  John  McCUmon  not  be- 
ing then  and  there  qualified  to  vote  in  the 
name  of  Robert  M.  Murray,  according  to  the 
Constitution  and  law  of  this  State;  and  then  and 
there  well  knowing  that  be,  Uie  said  John 
McClaroon,  had  no  right  to  vote  at  said  elec- 
tion in  the  name  of  said  Robert  M.  Munw  ac- 
cording to  the  Constitution  and  laws  of  this 
State,  against  (he  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace 
and  dignity  of  the  State. 

At  the  trial  in  the  court  below  the  defendant 
moved  to  quash  the  indictment  for  several  al- 
leged defects.  The  court  overruled  the  motion 
and  the  defendant  excepted.  The  case  is  be- 
fore us  on  exceptions.  The  defendant  argues 
that  the  indictment  is  defective  in  its  manner 
of  charging  the  offense,  but  to  otir  minds  a 
more  serious  objection  exists,  viz.,  that  the 
statute  does  not  create  any  such  offense  as  is 
charged  in  the  indictment.  The  words  of  the 
statute  relied  on  by  the  prosecution,  as  author- 
ity for  the  indictment  are  "  Every  person  who 
at  any  election  shall  fraudulently  vote,  not  be- 
ing qualified  •  •  •  shall  be  fined"  (Pub. 
Stat.  chap.  13,  §  2),  as  follows:  "Every  person 
who  in  any  election  shall  fraudulently  vote, 
not  being  qualified;  or,  having  voted  in  one 
town  OT  ward,  or  district,  shall  vote  in  another 
town,  or  wfod,  ordistrict;  or  shall  vote  twice  at 
the  same  election  for  Uie  same  candidate;  or 
for  different  candidates  for  the  same  ofllce;  or 
twice  in  different  places  at  the  same  election; 
shall  be  fined  one  hundred  dollars;  and  no  per- 
son, after  conviction  of  sucb  offense,  shall  ever 
after  be  permitted  to  exercise  the  privilege  of 
voting  for  any  civil  or  military  officer." 

The  offense  created  by  the  words  is  not  sim- 
plv  the  offense  of  fraudulently  voting,  or  the 
offense  of  fraudulently  votinj;  in  an  election 
without  qualification  to  vote  in  it,  or,  at  least, 
without  qualification  to  vote  in  it  at  the  place 
where  the  vote  is  given.  This  offense  is  not 
charged.  What  is  charged  is  that  the  defend- 
ant fraudulently  voted  in  the  name  of  another 
person  who  was  qualified,  the  words  "  he, 
the  said  John  McClamon,  not  being  then  and 
thrae  qualified  to  vote  in  the  name  of  the  said 
Robert  M.  Murray,"  etc.,  which  are  added, 
amounting  to  nothing  which  the  law  would 
not  intend  without  them,  and  not  being  equiva- 
lent to  an  averment  that  tlie  defendant  was  not 
qualified  to  vote  !n  the  election  at  the  place 
where  he  voted.  He  may  have  been  qualified 
to  vote  in  his  own  nunc  for  anvthlng  that  Is 
averred  in  the  indictment,  and,  if'he  was,  he  did 
not  commit  the  offense  created  by  the  statute 
by  the  words  above  quoted  when  he  voted  in 
toe  name  of  another  person,  however  culpable 
the  act  may  have  been.   Apparently  It  never 
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occurred  to  the  framers  of  the  stataie  that  a 
man  who  was  qualified  in  his  own  name  wouU 
vote  in  the  name  of  another,  nntil  after  voting 
in  hfs  own;  in  whldi  case  be  would  be  Uafale 
to  indictment  under  the  statute  for  double  vot- 
ing. 

The  motion  to  quatk  ii  granted  amd  file  tV 
dietnunt  qua$hed. 


James  DOKAHUB 
e. 

Benjamin  D.  BHIPFEB. 

1.  The  mere  cnttiuc  of  gewuuB  beltmginfr 
to  the  plaintiff  wUkoat  remowlid^r  £t  or 
attempting  to  do  so,  and  withoat  {»- 
venting  the  plaintiff  from  rtmoving  it, 
but  with  the  intent  that  it  ahoau  be 
appropriated  to  another^  nab,  amoots 
to  a  converaion. 

2.  It  is  not  necessary  to  a  converaioa 
that  there  should  be  a  —a""  a'  *r  ""c 

of  the  thing  in  question  by  the  defenJ*- 
ant,  nor  thatitshoold  beahown  that  be 
has  applied  it  to  his  own  aae;  a  dmnin- 
ioo  exercised  over  it  in  excltuion  or  in 
defiance  of  plaintiff's  rightB  Ib  a  convex 
Bion. 

3.  Nor  does  the  fact  thatthe  catting  of  the 
grass  was  unintentional,  in  the  seiM 
that  it  was  done  in  ignorance  of  the  lo- 
cation of  the  boundarr  line,  make  any 
difference;  a  wron^fiil  intent  isnatan 
eaaantial  aleiMnt  of  the  converalnb 

(Provldeace  Dedcled  Febniarr  5,  1887.) 

EXCEPTIONS  to  the  Court  of  CommoB 
Pleas.  Overruled. 
This  action  was  trover  and  coDTersioo. 
After  vei-dict  for  the  plaintiff  in  the  cooit  it 
common  pleas,  and  judgment  thereon,  the  de- 
fendant brought  his  exceptions  into  this  coorL 
The  case  is  stated  in  the  opinion. 
Mr.  Ziba  O.  Slocnm.  for  defendant. 
Mr.  John  Palmer,  for  plalntifl. 

HatteMm*  J.,  deHvered  the  opfadon  cit  tt» 

court: 

This  is  an  actitm  of  trover  for  the  conversiaa 
of  a  quantity  of  standing  grass.    The  plaintiff 

{>urchased  the  grass  growing  on  a  jwrcel  of 
and,  and  the  Cranston  Bleaching  &  I>j«SBg 
Compauy  purchased  the  grass  growing  upai 
an  aajoioing  parcel.  There  was  no  fence  sep- 
arating the  parcels,  nor  any  bounds  to  marictbe 
line  between  them.  The  defendant,  who  vti 
employed  by  the  Cranston  Bleaching  &  Pyeaf 
Company,  cut  by  its  direction  the  grass  par- 
chased  by  it,  and  not  knowing  where  tke 
boundary  line  was,  unintentionally  cut  aomec^ 
the  [)laintiff's  grass.  He  himself,  however,  did 
nothing  more  than  cut  the  grass.  He  left  it  m 
the  ground  where  it  was  cut,  and  other  em- 
ployees of  the  Cranston  Bleaching  &  pj^tng 
Company,  smead  It,  ant  when  tt  was  suffl- 
cieotly  cured,  raked  tt  up.  drew  it  awav,  and 
put  it  into  the  company's  bam.  Suhaequent^ 
the  plaintiff,  having  ascertained  that  the  grus 
had  been  cut  by  the  defendant,  broa^  thtt 
action. 
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The  questioiL  laiaed  hy  the  exceptions  is, 
whether  the  mere  cutting  of  tbe  grass  without 
removing  it,  or  attemptiniF  to  do  bo,  and  with- 
oat  preventing  the  plaintiJE  from  removing  it, 
amounted  to  a  conversion.  We  think  the  ques- 
tion must  be  answered  in  the  affirmative.  The 
cutting  of  Uie  grass  as  the  grass  of  the  Cran- 
ston meacbiog  &  Dyeing  Company,  with  the 
intent  that  it  should  be  appropriated  to  the 
company's  use  was  au  act  of  dominion  over  it 
equivalent  to  an  assertion  of  the  company's 
ownership  of  it,  and  therefore  an  act  necessa- 
rily inconsistent  with  the  title  of  the  plaintiff. 
Such  an  act  is*clearly  a  conversion.  Remarks 
of  Butt,  J.,  in  Fmeler  v.  HoUim,  L.  R.  7  Q.  B. 
616. 626;  ^Donald  v.  SuekUrtg,  Bigelow,  Lead. 
Cas.  Torts,  note.  Id  6  Bacon,  Abr.  677, 
the  editor  defines  a  conversion  in  the  following 
words:  "The  action  being  founded  upon  a 
conjunct  right  of  property  and  posaesaion,  any 
act  of  the  defendant  which  negatives  or  is  in- 
consistent with  such  right,  amounts  in  law  to 
a  conversion.  It  is  not  necessary  to  a  conver- 
sion that  there  should  be  a  manual  taking  of 
the  thing  in  question  by  the  defendant.  It  is 
not  necessary  that  it  should  be  shown  that  he 
has  applied  it  to  his  own  use.  Does  he  exer- 
cise a  dominion  over  tt  in  exclusion  or  in  de- 
fiance of  the  plaintiffs  right  ?  If  he  does,  that 
is  in  law  a  conversion,  oe  it  for  his  own  or 
another's  use."  This  language  has  been  adopt- 
ed in  Brittai  t.  Burt,  7  Johns.  85i;  Beynoldsv. 
SSiuler,  B  Cow.  838;  Liptrot  r.  BoltM$,  1  Qa. 
3»1. 

In  Reid  v.  Ooleoek,  1  Nott  &  McC.  693.  698, 
the  court  remarks:  "  Every  assuming  to  dis- 
pose of  the  proi>ertj^  of  another,  or  the  least 
intermeddling  with  it,  in  a  manner  subversive 
of  the  dominion  which  the  owner  has  over  it, 
is  sufflcient  evidence  of  a  conversion." 

Now,  does  the  fact  that  tbe  cutting  of  the 
grass  was  unintentional  in  the  sense  that  it  was 
done  in  ignorance  of  the  location  of  the  boun- 
darr  line  make  any  difference  ?  It  was  never- 
theless a  wrongful  assumption  of  dominion 
over  tbe  property  of  the  plaintiff  in  violation 
of  bis  right.  In  Bouee  v.  Broekieay,  81  N.  T. 
43^,  498,  it  1b  said:  ''a  wrongful  intent  is  not 
an  essential  element  of  the  converdoD.  It  is 
^  enough  that  the  rightful  owner  has  been  de- 
privM  of  bis  property  by  some  unauthorized 
act  of  another  assuming  dominion  or  control 
over  it."  So,  too,  in  We»t  Jeraey  R.  B.  Go.  v 
Trenton  CarWorks  Co.  82  N.  J.  L.  517,  520,  the 
court  says:  "In  every  case  in  which  the  in- 
quiry anses  whether  a  conversion  has  been 
committed,  the  only  point  to  be  settied  is 
whether  the  defendant  has  applied  to  his  own 
use  the  propertv  of  another  without  his  per- 
mission and  without  legal  ri^ht.  His  motives 
for  90  doing,  or  the  state  of  his  knowledge  with 
reference  to  the  right  of  such  owner,  are  of  no 
importaoce  and  cannot  in  any  respect  affect 
the  case."  And  see  also  FotBler  v.  MalUtu,  L. 
R.  7  Q.  B.  616,  626,  685;  McOombU  t.  Daviea, 
6  East,  538. 

And  it  has  repeatedly  been  held  that  It  is  no 
protection  to  one  wbn  hiiS  received  property 
and  disposed  of  it  in  the  usual  course  of  trade, 
that  he  did  so  in  good  faith  and  in  tbe  belief 
that  the  person  from  whom  fae  took  it  was  the 
owner,  it  in  fact  the  possession  of  sucbperson 
was  tortious.    UaTdman  v.  Booth,  1  H.  &  C. 
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808,  806;  Ewireti  v.  Cfefflre,  6  Wend.  608,  609; 
WUliaiM  V.  Merle,  11  Wend.  80, 81;  OaMn  v. 
Bacon,  11  Me.  88;  Garter  v.  Kingjiuin,  108 
Mass.  517. 

Siieceptione  oterrvied,  and  judgment  of  Court 
of  Common  Pleas  qglrmd,  mth  additional  cott* 
^ihit  Churt. 


Heniy  M.  ANTHONY  et  al.,  ) 
ft 

Jonathan  BOYD  et  al. 

be  a  S^^tifnl,  Ix^k^&e  elaJm,  aboat 
which  tbe  parties  stand  on  an  equal 
footing  as  to  knowled(?e  or  ignorance  of 
the  facts,  and  in  settling  it  there  should 
be  no  imposition  or  deceit. 

3.  That  is  no  eompromise  where  one 
party  knows  he  haa  no  claim,  but  de- 
ceives tbe  other  party  into  believing  that 
be  has  one. 

3.  Mere  suspicion,  without  knowled^  of 
tbe  facts,  will  not  ^mttup  a  party  from 
setting;  np  firmad  In  a.  eomproauBe* 

a>rovldenoe  Decided  March  6,  1887.) 

BILL  in  equity  to  compel  the  transfer  to  com- 
plainants oE  property  standing  in  the  name 
of  another.   Heard  on  bill,  answer,  and  proofs. 
Bdi^ffranted. 
The  case  is  stated  in  the  o|dnion. 
Mems.  Charles  Ba^  and  William  6. 
Roelker.  for  complainants: 

The  retention  of  possession  of  land  and  the 
exercise  of  unequivocal  acts  of  ownership  over 
it,  is  a. badge  of  fraud,  for  it  is  not  in  the  usual 
course  of  business,  and  indicates  a  secret  trust 
for  the  benefit  of  the  debtor. 

Bump,  Fr.  Conv.  pp.  90,  and  cases  cited,  96- 
98. 

"  Tbe  facility  with  which  a  fictitious  payment 
may  be  fabricated,  renders  it  necessary  for  tbe 
grantee  to  produce  all  the  proof,  which  may 
reasonably  be  supposed  to  be  in  his  power,  of 
tbe  reality  and  fairness  of  tbe  transactioo;  and 
the  want  of  clear  proof  is  evidence  of  fraud. 
3wdi  proof  is  vital  to  uphold  a  transfer  in  other 
respects  surrounded  with  suspicion;  and  this 
requirement  is  not  met  by  the  mere  production 
of  notes  and  receipts,  or  the  mere  proof  of  pay- 
,  ment,  without  any  attempt  to  show  where  the 
.  money  came  from,  how  it  was  obtained,  or 
whose  it  was,  or  what  was  done  with  it." 

Bump,  Fr.  Conv.  p.  95. 

An  inquiry  into  the  good  faith  of  the  nantee 
is  only  necessarv  when  there  is  a  valuable  con- 
sideration for  the  transfer.  The  mere  accept- 
ance of  a  transfer  without  a  valuable  consider- 
ation is,  of  itself,  suSlcient  evidence  of  a  partid- 
pation  in  the  debtor's  fraudulent  intent 

Bump,  Fr.  Conv.  339,  380. 

From  the  whole  tenor  of  Jonathan  Boyd's 
testimony,  his  wife  merely  holds  the  property 
in  trust  for  him,  as  he  everywhere  sp^ks  of  it 
as  bis  own.  If  she  is  a  mere  trustee  for  Jooa- 
tiiian,  his  own  declarations  are  of  course  admis- 
sible against  himself  in  equity.  If  the  court 
finds  that  she  is  not  a  trustee  for  him,  then  his 
declarations  with  reference  to  tbe  title  to  the 

Eroperty  are  admissible  on  the  ground  of  privity, 
e  being  the  donor  and  she  the  donee. 
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1  Greenl.  Ev.  gjs  18»-ldl;  1  Taylor,  Ev.  p. 
687. 

Nor  does  the  fact  that  these  declaratfons  were 
made  after  the  transfer  alter  the  case,  because  i 
the  debtor  admittedly  remained  in  possession  of 
the  property  after  Uie  transfer.  In  such  case 
the  possession  is  part  of  the  res  gesta  and  tbe 
nature  and  cbaracler  of  tbe  possession  is  im- 
portant. The  acts  and  dedaratioos  connected 
Tvith  it  are  admissible,  because  they  qualify  and 
characterize  tbe  very  fact  to  be  investigated. 

Bump,  Fr.  Conv.  p.  549,  and  cases  cited. 

There  is  positive  testimony  in  tbe  case  tend- 
ing to  prove  tbe  existence  of  this  conspiracy  to 
del  Taud  between  William  Boyd  and  the  defend- 
ants. This  being  so,  the  statements  of  any  one 
of  tbe  conspinitora.  with  reference  to  tbe  sub- 
ject-matter of  tbe  conspiracy,  becomes  admis- 
sible in  evidence  ajsalnst  all  of  the  co^nspira- 
tors,  upon  familiar  principles. 

Bee  Greenl.  Ev.  IIX;  1  Taylor,  Ev.  S  527; 
Id.  6tb  ed.  589;  Bump.  Fr.  Conv.  pp.  546,  547. 

The  retention  of  possession  of  the  property 
by  William  Boyd  after  tbe  transfer,  is  alone 
sufficient  foundation  and  proof  of  tbe  confed- 
eracy to  admit  the  declarations  of  the  conspira- 
tors. 

Hartman  v.  DiUer,  62  Pa.  87;  GaMweU  v. 
WiUiamt,  1  Ind.  405;  Borland  v.  Mayo,  8  Ala. 
104;  Wateiiiury  v.  Sturtetant,  18  Wend.  853. 

Messrs.  Geo.  J.  West.  John  F.  Lons- 
dale, and  James  M.  Ripley,  for  defendants: 

Even  were  it  conclusively  proved  that  the 
transfer  was  fraudulent,  as  intraided  to  defeat 
the  claims  of  the  creditors  of  William  Boyd, 
still  tbe  complainants  could  not  succeed  in  their 
suit.  This  is  an  attempt  to  invoke  the  active 
interference  of  a  court  of  equity  to  annul  an 
executed  compromise.  Courts  of  equity  seek 
to  sustain  compromises  entered  into  to  avoid  or 
terminate  litigation. 

Bispb.  Pr.  £q.  ^  189;  2  Lead.  Cas.  Eq.  1703; 
Stapilton  V.  Stapitton,  1  Atk.  2;  Frenth  v. 
Shoemaker,  14  Wall.  814  (81 U.  S.  bk.  30,  L.  ed. 
852);  WMpr-lev.  Whitman,  13  R.  I.  513;  Bell 
v.  LawroMe'a  Adtnr.  51  Ala.  160,  162. 

Nor  is  this  case  one  of  misrepresentation  or 
concealment  which  will  bring  it  within  tbe  ex- 
ception to  tbe  general  doctrine  just  stated. 

The  fraudulent  representation  of  which  they 
complain,  i.  e.,  that  the  Chicago  property  be- 
lon^d  to  Jonathan,  was  tbe  very  representa- 
tion the  falsity  of  which  was  known  to  their 
testator,  and  which  was  tbe  foundation  of  his . 
action  which  he  compromised.  It  was  the  very 
fraud  which  he  compromised.  They  cannot 
be  beard,  under  that  state  of  facts,  to  avoid  tbe 
transfer  made  by  him;  and  cewl^-discovered 
evidence  of  said  fraud  ia  not  sufficient  to  entitle 
him  or  his  executors  to  the  asdstance  of  this 
court, 

2  Lead.  Cas.  Eq.  1704-1706;  AUts  v.  BiUings, 
2  Cueb.  10,  24-27;  MilW  Heirs  v,  Ue,  6  T.  B. 
Mon.  91,  97-98;  WorraU'^  Accounts,  5  Watts 
&  8.  Ill,  116;  Fisher  v.  May's  Heirs,  2  Bibb. 
448:  Bennet  v.  Pnitus.  6  Watts,  360.  261;  Sowle 
V.  Ifoldridffe,  17  Ind.  386;  Shaw  v.  Whiteman, 
Feake's  Cas.  42;  Uoyd  v.  PamngTtam,  Coop. 
Cb.  153;  Bainbrigge  v.  Moss,  3  Jur.  N.  8.  68, 
61,  63;  Parsons-v.  Hughe*.  9  Paiije,  591;  Ham 
V.  Hamilton,  29  Ga.  40,  42;  AdamSY.  Sage,  28 
K.  Y.  103;  Barlom  v.  Ocean  Ins.  Co.  4  Met. 
270.  274. 
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Tbe  a>mplainants'  testator  was  oot  misled  bv 
the  alleged  fraudulent  mtBreprcsratatim,  aco, 
Btill  more,  was  an  active  participator  m  tbe 
fraud  complained  of,  by  voluntarily  and  inten- 
tionally, though  fully  advised,  making  the 
transfer  complained  of.  Ue  or  they  cannot  be 
beard  in  an  application  to  revoke  it. 

Ctttpham  V.  ShitUio.  7  Beav.  146,  149.  150; 
Moore  v.  Adams,  8  Ohio,  Ft.  3,  873;  Bigelow, 
Fr.  387,  888;  lioman  v.  MaH,  42  Md.  5^.  534- 
587;  Greai/i'a  Admr.  v.  Sinu,  5  How.  1»2,  304 
(46  U.  8.  bk.  12,  L.  ed.  111). 

Tbe  complainants  seek  in  this  suit  to  defeat 
and  destrov'tberightsof  an  innocent  third  party, 
Virginia  Boyd,  whom  they  neither  pretend,  al- 
lege, Qor  prove,  to  have  been  in  aoy  way  cog- 
nizant of  the  alleged  fraudulent  misrepresenta- 
tions. 

Bisph.  Eq.  ^  189,  p.  344:  Kerr,  Fr.  4SS: 
White  V.  Orate*,  107  Slass.  385.  888. 

Furthermore,  tbe  admissioDs  of  J<MDathaa. 
which  is  the  only  evidence  upon  which  the 
complainants  rely,  are  not  competent  evidmce 
as  against  Virginia  Boyd,  his  wife,  whose  title 
to  her  separate  estate  the  comiriainanU  boA  to 

1  Greenl.  Ev.  §  185;  Aldrick  v.  Earif,  IS 
Gray,  S78-580;  Holbrook  v.  BoOrock^  113 
Mass.  74,  76;  Murphree  v.  Singleton,  37  Ala. 
413;  McKay  v.  TreadwU,  8  Tex.  176, 178-181; 
Hasaon  v.  MiUett,  55  Me.  184.  190:  Tlwma»  r. 
Afaddan,  50  Pa.  261,  265;  Litetleyv.  LamletU, 
28  Wis.  38,  41;  OiUetpie  v.  Walker.  56  Barb. 
185,  187.  188. 

Nor  are  any  statements  or  admissions  ai 
William  Bo^d  competent  evidence  as  agsiBst 
Virginia's  title,  even  if,  aa  the  complaioantE 
seek  to  establish,  the  compromise  attacked  wu 
a  mode  adopted  by  William  for  placing  his 
property  in  Virginia's  bands  in  fraud  of  hi» 
creditors. 

1  Phil.  Ev.  marg.  322;  Bump.  Fr.  Conv.  54»: 
Aldrte/i  v.  Earte.  18  Gray.  579;  ffatbrook  v. 
Holbrook,  MS  Mass.  74,  76;  Burn  fibjwr, « 
Harr.  &  J.  276,  281;  ilvtehings  v.  Gae^.^ 
Cal.  152,  150;  (farrahy  v.  Qrem,  32  Tex.  Ste, 
203;  Hcaden  v.  Womack,  88  N.  C.  468,  471; 
Plmnix  V.  Ingraham's  Assignees,  5  Johns.  412, 
436;  TaAor  v.  Van  TassfU,  86  N.  Y.  042.  643. 

llie  complainants  do  not  invoke  the  eqm^ , 
power  of  this  court  to  enable  them  to  resist  the 
enforcement  of  tbe  performance  of  a  fraudu- 
lent compromise,  but  they  ask  that  the  court 
shall  decree  to  be  void  a  compromise  fully  ex- 
ecuted, and  that  without  offering  to  place  the 
defendants  tn  statu  quo,  by  restoring  what  said 
defendants  surrendered  as  tbe  consideration  ttf 
said  transfer  and  as  a  part  of  said  compromise. 
This,  it  is  submitted,  Is  in  the  highest  d^res 
contrary  to  the  well-establtdied  principle?  and 
rules  of  equity,  and  equitably  impossible. 

Bigelow.Fr.  408.  409;  Kerr,  Fr.  436;  dougi 
v.  London  deN.  W.  B.  Go.  L.  R.  7Erch.  26,3;: 
Bwlch  y  Pliem  L.  M.  Go.  v.  Bapn^s.  L.  R  2 
Exch.  824,  326;  Gouldv.Cay^  Co.  XaJ.  Bank, 
86  M.  Y.  75,  and  cases  cited;  Qraham  t.  Mtfer. 
99N.Y.611,  615;  NOaettv.  Maefartand,9iX. 
8.  101,  108  (S2  U.  S.  bk.  23,  L.  ed.  471);  Ste^ 
art  v.  Haas,  23  La.  Ann.  783;  Aliiaon  v.  Go/tKar, 
36  Mich.  283;  Smith  v.  BrittenAam.  9STa.  IS*. 
197;  Potter  v.  Titcomb,  23  Me.  300.  305-307: 
Basaett  v.  Brown,  105  Mass.  551^  556-539.  and 
coses  cited. 
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Anthony  t.  Botd. 
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Stiaeaa*  J.,  deUTered  the  opfDioii  of  the 

coart: 

This  bill,  brought  by  the  executors  of  Alfred 
Antbooy,  a  Judcment" creditor  of  William  and 
Charles  A.  BOTd,  and  by  the  administrator  of 
the  estate  of  William  Boyd,  seeks  to  reach  prop- 
erty standing  in  the  name  of  Virginia  Boyd, 
wife  of  J<niathan,  as  in  fact  the  property  of 
William  Boyd. 

William,  Charles,  and  Jonathan  were  broth- 
ers. William  Boyd  and  Alfred  Anthony,  in 
renewal  of  previous  notes,  were  endorsers  upon 
a  note  for  the  sum  of  $17,000,  ^ven  in  March, 
18TO,  which  Anthony  was  obliged  to  pay  in 
Septerol)er,  1879.  Charles  gave  a  mortgage 
upon  lots  upon  Chalkstone  Avenue,  in  Provi- 
dence, to  secure  Williatn  and  Anthony  for  their 
endorsement,  and  another  to  the  Jackson  Bank 
upon  property  on  Laura  Street,  to  secure  notes 
held  by  the  bank,  amounting  to  $33,250.  In 
June,  1878,  while  the  debts  were  outstanding, 
William  was,  and  for  some  time  had  been,  the 
owner  of  valuable  property  in  Chicago,  which 
he  then  transferred  to  Jonathan,whouiereupon 
save  a  mortgage  on  the  same  for  $60,000  to  one 
Bogle,  a  nephew,  William  holding  the  notes. 
The  pretense  was  that  this  transfer  was  to  se- 
cure debts  due  from  William  to  Jonathan, 
amounting  to  more  than  $35,000.  For  some 
years  before  that,  William  had  received  a  sal- 
ary of  $10,000  a  year,  and  Jonathan  had  re- 
ceived about  $3,000  a  year.  In  September. 
1879,  William,  in  the  name  of  Jonathan,  made 
a  contract  to  sell  the  Chica^  property  to  O, 
W.  Clapp  for  the  sum  of  $40,000.  Suspecting 
Qiat  WUliam  could  not  owe  Jonathan  so  large 
a  sum,  and  that  the  transfer  was  made  to  keep 
the  property  from  William's  creditors,  the  Jack- 
son Bimk  and  Anthony  brought  suit  against 
William  for  their  respective  claims,  attaching 
the  property  as  his.  This  obstructed  the  sale  to 
Clapp,  and  finally,  in  October,  1880,  all  parties 
agreed  that  the  sale  might  be  consummated  for 
about  $45,000;  of  which  sum  $25,792.52  was 
to  be  paid  to  the  Jackson  Bank,  a  mortgage  was 
to  be  given  for  $16,000,  and  the  balance  was  for 
expenses,  taxes,  and  cash  already  expended. 
The  attachment  was  released  by  the  above  pay- 
ment to  the  Jacksop  Bank  in  full  settlement  of 
^  its  claim,  and  $10,000  on  account  to  Anthony, 
'  with  a  new  note,  signed  by  Charles  and  endorsed 
by  William,  for  ^.059.25.  the  balance  of  the 
debt.  It  is  alleged  in  the  bill,  and  substantially 
so&tated  in  the  answer,  that  it  was  claimed  and 
Insisted  by  the  Boyds  that  Jonathan  was  ad- 
vancing the  money  to  carry  out  this  arrauj^e- 
ment,  by  waiving  his  right,  as  owner,  to  claim 
the  portion  of  the  purc£i3e  money  paid  to  the 
Jackson  Bank,  ana  by  advancing  in  cash  the 
$10,000  paid  to  Anthony.  In  consideration  of 
this  waiver  and  payment  it  was  further  ar- 
ranged that  Jonathan  should  have  the  mort- 
gages on  the  property  of  Charles,  in  Providence, 
transferred  to  him  or  foreclosed  under  bis  di- 
rection. This  was  done,  and,  under  the  sales, 
the  title  passed  to  Virginia. 

The  complainants  allege  that  after  the  death 
of  William  Boyd  they  learned  that  the  Chicago 
property  belonged  to  William  and  not  to  Jona- 
than, and  also  that  the  property  in  Providence 
was  held  for  William's  benefit  and  was,  in  fact, 
his.  This  bill  was  then  brought  to  declare  the 
conveyances  of  the  property,  in  Providence, 
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frnndnlent  and  void,  as  against  the  complain- 
ants. 

The  defendants  contend  in  the  first  place  that 
there  was  no  misrepresentation  about  the 
ownership  of  tlie  Chicago  propertv ;  that  it  was 
held  by  Jonathan  as  secunty  for  William's  in- 
debtedness to  htm;  and  that  the  $10.(MH)  paid  to 
Anthony,  was  advanced  by  his  wife  from  the 
proceeds  of  a  loan  upon  property  left  by  her  as 
collateral.  We  are  constrained  to  believe  from 
the  testimony  that  tbb  pro|>erty  in  Chicago  be- 
longed to  William,  and  to  bim  alone.  Thecon- 
duct  of  Jonathan  was  not  consistent  with  one 
taking  security  for  so  large  an  amount,  espe- 
cially when  it  constituted  the  bulk  of  his  prop- 
erty, and  he  knew,  as  be  says,  that  William  had 
no  more.  He  knew  nothing  of  the  market  val- 
ue of  the  property,  only  that  it  had  coat  a  large 
sum  several  years  before;  he  bad  no  examina- 
tion of  its  title  or  ftndition;  he  took  no  part 
in  its  management  or  income;  and,  above  all,  he 
gave  a  confessedly  fictitious  mortga^  for 
$60,000  upon  the  very  estate  he  claimed  to  be 
taking  for  security,  the  mortgage  notes  being 
held  by  William  and  returned  to  Jonathan  after 
the  sale.  Genuine  business,  even  between 
brothers,  is  not  done  like  this.  Neither  are 
we  satisfied  that  William  was  indebted  to  Jona- 
than in  any  such  sum  as  he  claims.  We  do  not 
say  it  was  impossible  for  Jonathan  to  have 
saved  so  laige  an  amount  from  the  income  he 
received,  but  we  tiardly  expect  to  find  in  one 
character  ttie  perristent  and  patient  frugality 
which  accumulates  so  mnch,  combined  with  the 
unusual  and  tovish  liberality  which  lets  the 
bulk  of  it  run  so  many  years  without  a  single 
payment  of  interest,  and  without  security. 

Furthermore,  Jonathan's  written  statement 
to  the  assessor  of  taxes,  whether  under  oath  or 
not,  was  a  solemn  admission  that  he  was  not  at 
that  time  worth  enough  to  loan  what  he  claims 
to  have  loaned.  True,  he  contradicts  that  state- 
ment now.  and,  if  it  stood  by  itself,  we  might 
think  he  is  telling  the  truth  now,  and  did  not 
then ;  but  in  view  of  the  other  facts  in  the  case, 
we  must  give  ^ater  weight  to  his  then  state- 
ment than  to  his  present  assertions. 

Then,  locking  to  the  conduct  of  the  parties 
after  this  transaction,  we  find  it  is  not  m  har- 
mony with  their  present  claims.  A  mortgage 
on  the  Chicago  property,  as  a  part  of  Clapp^s 
purchase  money,  was  left  in  the  hands  of  Wil- 
liam,which  be  afterwards  sold,  paying  $14,000 
to  Jonathan  from  the  proceeds.  Kow  the  lat- 
ter says  that  payment  was  upon  a  note  for 
$10,000,  given  in  1866,  upon  which  nothing 
bad  been  paid  and  which  bad  about  doubled. 
Yet  be  says  he  surrendered  that  note  upon  pay- 
ment of  little  more  than  half  of  it,  not  witlistand- 
ing  he  had  made  a  recent  loan  of  $10,000  for 
which  he  had  no  note.  It  is  much  easier  to  be- 
lieve that  the  payment  was  a  return  of  the  re- 
cent loan,  with  some  other  small  sums  which 
Jonathan  says  William  borrowed  about  that 
time.  But,  however  this  may  be,  from  the 
time  of  the  conveyance  to  Virginia  Boyd  until 
his  death,  William,  who  was  supposed  to  be  a 
single  man,  lived  in  one  of  the  houscson  Laura 
Street,  not  only  paying  no  rent,  but  receiving 
all  the  rents  of  the  other  houses,  amounting  to 
$104  per  month;  while  Jonathan  and  Virprinia, 
claiming  to  be  the  ownci's,  were  with  their  fam- 
ily, living  upon  $16  to  $20  a  week.  Moreover, 
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when  some  of  the  lots  on  Chslkstone  Avenue 
were  sold  for  $800,  all  that  was  paid  in  cash 
went  to  William. 

Thus,  from  tbe  beginning  to  the  end  of  these 
transactions,  the  conduct  of  the  parties  con- 
stantly points  to  Williun  as  the  owner  of  the 
property.  We  think,  from  the  testimony,  that 
It  was  his.  There  is,  we  think,  from  the  testi- 
mon;|',  not  a  particle  of  evidence  to  show  that 
Virginia's  money  went  into  this  matter,  except 
tbe  dubious  answers  of  Jonathan  Boyd  about 
tbe  $10,000:  "  I  did,  or  my  wife  paid  for  it;" 
"  I  raised  it,— my  wife  left  the  collateral,"  etc. 
He  says  he  gave  her  his  property  in  1878,  but 
nothing  appears  to  prove  it.  No  note  from 
William,  no  testimony  from  any  bank,  no  evi- 
dence of  the  collateral  traces  the  details  of  the 
facts.  In  thu  view,  Mrs.  Boyd  does  not  stand 
as  an  innocent  purchaser  for  value,  but  as  a 
party  to  the  scheme  to  cbver  William's  prop- 
erty. Bhe  does  not  undertake  specifically  in 
the  answer,  and  not  at  all  in  tbe  testimony,  to 
maintain  her  relation  to  the  property,  as  a  pur- 
chaser for  value.  On  the  contrary,  the  transfer 
of  the  mortgage  by  Anthony  ran  to  Jonathan, 
and  the  other  was  under  his  control.  She  ac- 
quired title  from  him  without  coDsideration, 
unless  she  proves  tbat  the  original  considera- 
tion moved  from  her;  but  this  sue  does  not  do. 
The  statemepts  and  admissions  of  Jonathan,  re- 
lating to  the  property,  are  therefore  admissible, 
and  they  abundantly  cotfHrm  the  conclusions 
which  are  quite  apparent  from  tbe  conduct  of 
the  parties. 

But,  assuming  tbe  fraudulent  representation 
as  claimed  in  the  bill,  the  defendants  further 
contend  that  the  arrangement  was  a  compro- 
mise of  tbis  veiT  fraud,  which  the  complaio- 
BDts  are  not  entitled  now  to  disturb.  We  do 
not  think  this  is  so.  To  support  a  compromise 
there  should  be  a  doubtful,  bona  fide  claim, 
about  which  the  parties  stand  on  an  equal  foot- 
ing as  to  knowledge  or  ignorance  of  facts,  and 
in  settling  it  tliere  should  be  no  imposition  or 
deceit.  That  is  no  compromise,  where  one 
party  knows  he  has  no  claim,  but  deceives  tbe 
other  party  into  believing  tbat  he  has  one.  3 
White  &  T.  Lead.  Cas.  Eq.  Hare's  notes.  4th 
Am.  ed.  p.  1708    $eq.  and  cases  cited. 

It  is  the  mutual  concession,  or  the  common 
risk  in  the  event,  which  supports  a  compromise. 
If  one  has  no  claim  and  he  knows  it,  he  is  not 
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conceding  in  a  compromise;  he  is  cheating.  He 
has  nothmg  to  concede,  and  his  only  chance  in 
tbe  doubtful  issue  is  possibly  his  fraud  may  pre- 
vail. Headley  v.  Haeklej/,  50  Mich.  43.  In  this 
case  the  Boyds  knew  the  actual  facts;  the  cred- 
itors only  suspected  there  was  fraud.  That  boi- 
picioQ,  however,  wasdiaarmed  by  renewed  state- 
ments, of  which  tbe  creditors  had  no  meansti 
knowing  the  falsity,  and  upon  the  faith  of  wbicb 
they  treated.  They  did  not  thereby  coudaoe* 
fraud;  the  fraud  was  perpetrated  then  and  there. 
The  cases  relied  on  by  the  defendants  are  those 
where  a  doubtful  claim  has  been  settled  with- 
out deception  and  upon  an  equal  knowledge  of 
facts.  In  such  cases  the  settlement  will  stand 
even  though  it  may  torn  oat  ttuU  the  daim  o€ 
one  party  could  not  have  prevailedL  In  app^- 
ing  this  rule  the  defendants  assume  that  tbe 
creditors  knew  of  the  fraud,  because  the  biO 
states  that  they,  "  knowing  that  said  J<xiathaa 
Boyd  from  his  position  in  life  could  never  bare 
been  in  possession  of  so  large  a  sum,  soepected 
that  such  mortoage,  if  any  there  was.  was  a 
fraudulent  device,"  etc  'The  mortgage  boe 
referred  to  is  one  for  $60,000  on  tbe  Cbkago 
property,  which  William  at  first  represented  be 
had  given  to  Jonathan.  This  does  not  show 
tbat  thev  knew  or  could  have  ascertained  tbe 
essential  facts.  They  suspected  fraud  and  at- 
tached the  property.  Mere  Buspicion,  witbool 
knowledge  of  facts,  will  not  estop  a  party  frosi 
setting  up  fraud  in  a  compromi9&  Bat^  v. 
Sfpeneer,  47  N.  T.  662.  TTie  evidence  Aows 
they  did  not  know  the  real  facts  until  after 
Wuliam's  death.  It  was  insisted  at  the  tbneof 
the  settlement  tbat  Jonathan  was  advandog 
money  to  the  full  value  of  the  security  be  re- 
ceived. The  agreement  was  made  in  bdirf 
that  this  was  true.  The  creditor  now  finds  that 
it  was  not  true,  and  that  the  property  beM  lif 
Virginia  was  all  along  the  property  of  WiUiam. 
and  held  for  him  by  ber.  Here  was  tbe  decep- 
tion, but  the  creditor  has  never  compromiaed 
this;  nor,  if  be  had,  would  he  be  estopped  fn» 
setting  up  that  he  had  been  deceived  in  dob^ 

BO. 

If  the  property  belonged  to  William  and  wm 
only  held  for  him  by  ViTginia,  the  defmdaidi 
point,  that  the  parties  must  be  put  in  ttatu  qm. 
does  not  arise. 

We  think  the  eompblinanta  make  a  earn  fir 
reUtf. 


Digitized  by 


1887. 


Eliot  y.  HcCormick. 


871 


MASSACHUSETTS. 
SuFBEicB  Judicial  Court, 


John  ELIOT,  Ptff.  in  Err., 
o. 

L.  J.  HcCORMICK  et  al, 

t.  A  State  court  cannot  render  a  Jud^ 
ment  in  peraonam  gainst  a  person 
who  is  not  a  resident  of  the  State, 

who  does  not  appear  in  the  suit,  and 
who  is  not  served  personally  with  pro- 
cess within  the  Stale. 
S.  Error  in  a  Judffment  rendered  with- 
out perBonal  Berrice  oannirt  be  set  up 
in  a  salt  on  the  Jnds^entt  a  plea 
in  snch  salt  of  the  invalidity  of  the  judg- 
ment, or  that  the  debt  on  which  it  was 
rendered  had  previously  been  paid,  is 
not  a  waiver  of  the  rig>ht  to  bring  a 
writ  of  error  to  review  the  judgment. 

(Suffolk  Filed  FebruaiT  24.  IW.) 

ON  report.  Judgment  reverted. 
Wnt  of  error  to  review  a  judgment  of 'the 
Superior  Court  of  Suffolk  County  eotered 
a^nst  plaintiff  In  error  witboiit  previous  ser- 
vice of  process  on  bim,  be  at  the  time  being  a 
resident  of  and  domiciled  in  another  State. 

The  case  was  beard  in  the  supreme  court  be- 
fore W.  Allen,  J. ,  who  found  the  facts  and  re- 
Borred  the  question  of  law  for  the  considera- 
tion of  the  full  court. 

The  facts  sufflciently' appear  from  the  opin- 
ion. 

Mettrt.  Oeorce  Putnam  and  Conrad 

Banot  for  plaintiff  in  error: 

There  is  nothing  inconsistent  in  the  two  po- 
sitions or  courses  of  conduct  adopted  by  the 
plaintiff  in  error.  In  the  action  upon  tiie  origi- 
nal Judgment,  he  contended,  just  as  be  does 
now  by  this  writ  of  error,  that  the  original 
judgment  was  erroneous,  on  the  ground  that 
the  service  of  process  was  insufficient.  Incon- 
sistency is  a  necessary  element  to  constitute 
either  a  Waiver  or  an  estoppel. 

OonniAaJi  v.  Thomjmn,  111  Mass.  270-373; 
Butler  v.  HUdreth,  5  Met.  49;  LiUeyr.  Adam*, 
108  Mass.  60. 

There  can  be  no  waiver,  after  judgment,  of 
errors  in  the  judgment,  at  least  where  the  de- 
fendant had  no  actual  notice  of  the  action  un- 
til after  judgmmt,^  as  was  the  fact  fn  the  case 
at  bar. 

dark  V.  FowUt.  6  Allen,  45, 46. 

The  plaintiff  in  error  merely  niade  a  mistake 
In  the  form  of  his  remedy.  Tbus  it  appears 
from  the  report  of  the  case  between  these  par- 
ties (138  Mass.  S79,  881)  that  the  plaintiff  in 
error  merely  adopted  an  improper  form  of 
remedy,  namely,  by  plea  and  proof  instead  of 
by  a  writ  of  error.  Mr.  JuttieeCtaiAm  Allen, 
in  delivering  the  opinion  of  the  court  in  that 
case,  said:  "Since  the  remedy  by  writ  of  error 
was  thus  open  to  the  defendant,  the  defense 
here  set  up  cannot  avail  to  defeat  a  domestic 
judgment."   (p.  881). 

See  also  KiUredge  v.  Martin,  2  Now  Eng. 
Hep.  86,  141  Haas.  410. 

It  is  well  settled  that  where  a  par^  baa  been 
defeated  on  the  gronnd  that  he  adopted  an  im- 
2  Mass. 


proper  form  of  remedy,  that  does  not  prevent 
him  from  maintaining  a  subsequent  action  in 
the  proper  form, 

Harding  v.  Hale,  3  Gray,  899.  400;  Peters  v. 
BalUttier,  8  Pick.  495,  505,  506,  explained  in 
BuUer  v.  ffildreth,  5  Met.  49,  53;  NightingtU 
T.  Devieme,  6  Burr.  3689;  Bigelow,  Estop,  8d 
ed.  80,  81,  and  cases  cited;  Bigelow  v.  IVfnsor, 
1  Gray,  399,  801;  Foote  v.  Oibb$,  1  Gray,  418, 
418. 

The  officer's  return  on  the  writ  is  defective 
in  failing  to  state  that  the  defendant.  Eliot,  had 
no  last*  and  usual  place  of  abode  within  the 
State.  The  statement  in  the  return,  that  the 
defendants  are  not  inhabitants  of  this  State, 
nor  have  any  residences  therein,  is  not  equiva- 
lent to  a  return  that  the  defendants  "have  no 
last  and  usual  placeof  abode  within  tbeState," 
because  that  phrase  has  acquired  a  technical 
and  well-deflned  meaning,  and  "includes  the 
case  of  a  defendant  who  has  taken  up  his  per- 
manent residence  elsewhere,  as  well  as  that  of 
one  who  is  temporarily  absent  from  the  Com- 
monwealth. As  was  observed  by  Chief  Jtuiiee 
Shaw,  "  If  Uie  defendant  has  ever  been  an  In- 
habitant, be  must  have  had  a  domioil  and  a 
place  of  abode  within  the  State." 

Wright  V.  OakUy,  5  Met.  400,  403-404;  Eaer 
V.  Goifln,  1  Cush.  2S,  28;  Morriaon  v.  Under- 
uxtod,  6  Cush.  63,  64;  Tilten  v.  Johneon,  6 
Cush.  854,  859;  Oreutt  v.  Banney,  10  Cush. 
188;  Qravet  v.  Gvehman,  181  Mass.  359,  363. 

The  term  "residence"  has  no  such  meaning 
as  that  above  giv«i,  for  a  person  loses  bis  resi- 
dence in  Massacfausetts  as  soon  as  be  acquires 
a  residence  elsewhere. 

Bulkley  v.  WiUiam*town,  3  Gray,  493,  495; 
Wareeater  v.  WiUyraham,  13  Grav.  686,  590; 
Lee  v.  Botien,  8  Gray,  484,  490-6S;  Opinion 
of  the  Justices,  6  Met  689. 

Hence  the  officer's  return  that  the  defend- 
ant had  no  residence  within  the  State,  although 
true  in  fact,  was  insufficient  in  law  to  con^r 
jurisdiction  upon  the  superior  court  over  the 
action;  and  If  the  superior  court  had  no  juris- 
diction over  the  action,  it  bad  no  Buthority  to 
order  further  notice  to  the  defendant,  and  its 
judgment  upon  default  was  erroneous, 

<jhaveey.Ou*hmMn,\Z\  Mass.  859,  363, 

Admitting,  however,  for  the  sake  of  argu- 
ment, that  the  officer's  return  is  equivalent  to  a 
return  that  the  defendant  bad  no  last  and 
usual  place  of  abode  within  the  State,  yet  if 
that  return  be  false,  It  may  be  contradicted  by 
parol  evidence,  and  the  judgment  reversed  1^ 
writ  of  error, 

Tilden  v.  Johnson,  6  Cosh.  854,  358,  869; 
8miVt  v.  Bandall,  1  Allen,  456,  459;  James  v. 
TowTuend,  104  Mass.  867;  Brewer  v,  Holmet,  1 
Met.  2?8, 

It  appears  by  the  "repori"  that  the  plaintiff 
in  error  was  bom  and  lived  in  Boston  until 
1856,  at  which  time  he  was  twenty-eight  years 
of  age,  when  he  removed  to  Iowa.  The  origi- 
nal action-  was  brought  on  October  21, 1868, 
within  seven  years  after  his  departure.  He 
therefore  bad  a  last  and  usual  place  of  abode 
within  the  State,  and,  as  no  summons  was  left 
there  for  bira,  the  judgment  rendered  against 
him  upon  his  involuntary  default,  without  any 
appearance  or  for  him,  la  erroneous  and  re- 
versible on  TTit  of  error. 

TOden  v.  J^nton,  6  Cush.         Wr^ht  v. 
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Oakley,  5  Met.  400,  408;  Grat<e$  v.  Oiuhman, 
131  Mass.  859,  862. 

Tbe  defendants  in  error  will  not  deny  that 
the  case  of  l^lden  v.  Johnson  is  conclusive 
against  them,  unless  the  statute  under  which 
that  case  was  decided  (Rev.  Stat,  c^p,  90, 
^  45)  was  ebanged  by  the  Qen.  8tat.  chap.  138, 
^  25,  by  the  introduction  of  the  words  "known 
to  the  officer."  For  the  following  reasons  the 
plaintiflE  in  error  submits  that  no  change  was 
made  which  affects  the  case  at  bar: 

The  cxHDmiflsioners'  report  to  the  penerat 
Statutes  fails  to  show  any  intentkm  to  change 
the  law  of  Tildm  v.  Johnton.  Their  note  to 
Gen.  Stat.  chap.  90,  ^  25,  shows  that  the  only 
change  contemplated  by  them  was  to  make 
this  section  apply  "to  cases  of  defendants  who 
cannot  be  found,  and  whose  residences  are  un- 
known, whether  absent  from  the  Stale  or  not." 

Comrs.  Bep.  Qen.  Stat.  chap.  128,  p.  148, 
notes  Rev.  Stat.  chap.  90,  g  45.  at^Ued  only  to 
cases  of  defendants  who  were  '  'out  of  the  State 
at  the  time  of  the  service  of  the  inmmons,"  and 
did  not  apply  when  they  were  in  the  State  at 
that  time. 

The  presumption  is  therefore  in  favor  of  the 
view  that  no  change  of  the  law  was  intended 
or  made  by  the  General  Statutes,— because  the 
case  of  Itldm  v.  Joknmn  has  been  cited  and 
commented  upon  with  approval  in  no  less  than 
dz  decisions  of  this  court,  subsequent  to  the 
passage  of  the  General  Statutes,  and  not  one 
of  Uiem  has  entertained  the  slightest  intima- 
tion that  the  law,  as  declared  in  that  case,  was 
changed  by  Gen.  Slat.  chap.  133,  §  26  {Smith 
v.  Randall,  1  Allen,  466,  459;  OomtnonwaUh  v. 
Weymouth,  S  Allen,  144,  146;  Cahoon  v.  Har- 
Unit,  7  Alten,  161.  152;  Safford  v.  Clark.  106 
Mass.  889.  880;  Qratet  v.  Cuthman,  181  Mass. 
359,  862;  McCormiek  v.  Fiake,  188  Mass.  879, 
881);  because  the  JjCgisIature,  by  the  use  of  the 
words  "known  to  the  officer,"  in  Gen.  Stat.  chap. 
128,  S  36,  intended  to  make  the  statute  law  ex- 
jmauy  accord  with  the  judicial  decision  in 
TU^n  V.  Johnton,  rather  than  to  make  any 
change  in  the  law  of  that  decision. 

In  Tilden  v.  JohiMm  the  court  held  that 
the  officer's  authority  extended  no  further 
than  to  certify  that  the  defendant  had  no 
last  and  usual  place  of  abode  within  the  State, 
known  to  the  officer,  and  that  an  absolute 
return  that  the  defendant  had  no  last  and 
usual  place  of  abode  within  the  State  was  not 
concltuive,  so  as  to  precltide  the  defendant 
from  showing  that  he  had  such  an  abode,  in 
order  to  reverse  the  judgment 

The  judgment  is  erroneous  because  no  valid 
judgment  in  pertonam  can  be  entered  against 
a  person  outof  the  jurisdiction  of  the  court,  un- 
less he  has  been  personally  served  with  process, 
or  has  voluntarily  appeared  in  the  action.  Anv 
statutes  which  purport  to  give  validihr  to  such 
judgments  are  In  so  far  unconstitutfonal  and 

Pennoyer  v.  Kef,  95  U.  S.  714.  782,  738  (Bk. 
34,  L.  ed.  565);  Ea*tman  v.  Dearborn,  1  New 
Eng.  Rep.  166;  63  N.  H.  364;  !:^ltm  v.  East- 
em  It.  R.  Oo.  98  Mass.  431,  447;  Commontcealth 
V.  Cambridge,  4  Mass.  627;  Oalpin  v.  Page,  18 
WaU.  860,  868.  369  (85  U.  S.  bk.  31,  L.  ed. 
959);  iMfayette  Ins.  Co.  v.  French,  18  How. 
404  (59  U.  8.  bk.  15,  L.  ed.  451);.  i/am  v.  JV 
lice  &>ard,  3  J4ew  Eng.  Rep.  643. 
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Mere  publication  of  process  does  not  give  the 
defendant  fair  opportunity  to  be  heard  in  fats 
own  defense 

Pennoyer  v.  Neff,  95  U.  S.714.  786  (Bk.  24.  L. 
ed.  565);  Murdoch  v.  Phiaipt  Aeademj/,  IS 
Pick.  344,  366;  Stipuiith  T.  HtU,  2  Han.  86. 

A  State  Legislature  has  no  constitutional  ao- 
thority  to  enact  ttiat  a  judgment,  such  as  the 
one  complained  of,  shall  be  Ending  in  permmam 
against  the  defendant.  A  valid  judgment  t» 
jtertonam  in  a  State  court  can  only  be  recovered 
after  personal  sarice  of  proceaa  upon  the  de- 
fendant within  the  State,  or  after  his  ▼ohintary 
appearance,  because  jurisdiction  over  bis  per- 
son can  only  be  acquired  in  those  two  ways. 

Pennoyer  v.  3%/,  95  U.  S.  714,  721,  722,  7»- 
788  (Bk.  34,  L.  ed.  665);  Eastman  v.  jDeari&m, 
1  New  Eng.  Rep.  166.  63  N.  H.  364;  OraJutm 
V.  Spencer,  14  Fed.  RCp.  608,  606;  AbboU  v. 
Bheppard,  44  Mo.  278.  274:  Eaatertg  ▼.  Good- 
Wn,  86  Conn.  278, 277;  HaU  t.  WiOiamM.  6  Pick. 
282,  242;  Oilman  v.  Oilman,  120  Mass.  96.  28; 
SaUm  V.  Eaatem  R.  R.  Oo.  98  Mass.  431. 44S. 
449;  8t.  Clair  v.  Cor,  106  U.  S.  350,  SSS  (Bk. 
27,  L.  ed.  222);  Conley,  Const.  T-im  pp.  403. 
404,  and  cases  cited;  Empire  v.  Darlingten,  101 
U.  6.  87,  92  (Bk.  25,  L.  ed.  878);  Smith  v.  Wooi- 
fotk.  115  U.  S.  148,  149  (Bk.  29,  L.  ed.  357); 
Pana  v.  Rneler,  107  U.  8.  529,  545  (Bk.  27.  L. 
ed.  428);  Brooldyn  v.  Int.  Oo.  99  V.  S.  382.  »» 
(Bk.  25,  L.  ed.  416):  Woodward  v.  Tremere.  « 
Pick.  354;  Boyd  v.  UrquhaH,  1  Spragne,  483: 
Phelps  V.  Brever,  9  Cush.  890,  897;  Cooper  v. 
Reynolds,  10  WaU.  SOW,  316,  817  (77  U.  S.  bk, 
19,  L.  ed.  932);  Gatpin  v.  Page,  18  Wall  330, 
866,  368,  869  (85  U.  8.  bk.  21,  L.  ed.  960); 
Harkneat  v.  Syde,  98  U.  8.  476,  478  (Bk.  25, 
L.  ed.  238);  Oalpin  v.  Page,  8  Sawyer,  93,  116; 
Oakley  v.  AapintcaU,  4  Comst.  514, 520,  £81. 

There  are  a  few  exoeptions  to  the  general  rule 
above  stated. 

Divorce  proceedings  in  which  the  object  ii 
to  determine  the  personal  status  of  a  resideBt 
plaintiff  with  respect  to  a  nonresident  defeod- 
ant. 

PennoijerY.  Jieffaad  St.  Clair  v.  Oor.  suprw. 

Where  service  upon  an  agent  has  been  as- 
sented to  in  advance,  or  there  is  a  law  of  the 
State  requiring  a  nonresident  who  does  busi- 
ng within  the  State  to  appoint  an  agent  npoo 
whom  service  may  be  made. 

Oillespie  v.  Commercial  Mvt.  Marine  Ins.  Co. 
12  Gray,  201 ;  Pennoyer  v.  -iVe/T.  supra;  Vailtt  t. 
Dumerave,  4  Welsh.  H.  &  G.  290;  LnfayOie  Ims. 
Co.  V.  Frene/'.,  18  How.  404  (59  U.  8.  bk.  15, 
L.  ed.  451);  St.  Glair  v.  Cox,  mora. 

In  the  above  cases  a  valid  judgment  may  be 
rendered  against  a  nonresident  without  per 
sonal  service  or  voluntary  appearance. 

"  Due  process  of  law"  requires  an  actual  seii- 
ure  of  defendant's  property,  if  goods,  or  a  levy 
of  the  writ  of  attachment  upoo  it,  if  real^, 
at  the  commencement  of  the  proceedings:  m 
order  that  a  valid  judgment  may  be  rendered 
even  against  the  specific  property  so  attadied, 
wliere  there  is  neither  personal  service  of  pro- 
cess upon  the  nonresident  defendant  witbin  the 
State,  nor  a  voluntary  appearance  by  him. 
The  reason  asagned  is  that  the  law  proceeds 
upon  the  theory  that  property  is  always  in  the 
possession  of  its  owner,  in  person  or  bv  agent, 
and  therefore  that  its  seizure  will  givenim  no- 
ti<»  of  the  claim  and  an  opportunity  to  appear 
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and  defend.  Without  personal  service  or  vol- 
untary appearance  and  without  a  seizure  or  levy, 
the  court  acquires  no  jurisdiction  over  the  per- 
son or  over  the  property  of  the  defendant. 
Notice  of  some  kind  Is  required. 

Covperv.  Semum^  10  Wall.  808,  817-810  (77 
C.  8.  bk.  19,  L.  ed.  1)83);  Pmn&ytr  v.  Neff,  95 
U.  S.  714,  736-738,  733  (Bk.  24,  L.  ed.  585); 
Tfindnw  v.  McVeigh,  98  U.  8.  374,  279  (Bk.  23, 
L.  ed.  015);  Qalpin  v.  Page,  8  Saw.  98,  135; 
Thom-^n  V.  Whitman,  lb  WaU.  457  (85  U.  S. 
bk.  21,  U  ed.  807):  WAtUr  V.  Beid,  11  How. 
487,  459,  460  (53  t.  S.  bk.  18,  L.  ed.  761);  0*- 
^aid  V.  Kampmann,  28  Fed.  Rep.  86;  Painter 
V.  iftCtorintcft,  38  Fed.  Rep.  541;  Saggertyv. 
Ward,  35  Tex.  144;  Ward  v.  Laikrop,  4  Tex. 
leo,  181;  niompmm  V.  AUen,  4  Stew.  &  P. 
184,  190,  191. 

In  the  case  of  intangible  property,  such  as 
stocks  in  a  railroad  company,  an  actual  sdzure 
is  not  necessary  to  give  the  court  jurisdiction 
over  such  property.  "  Seizure  of  such  stocks 
nuy  he  made  by  giving  notice  of  seizure  to  the 
president  or  vice-presicunt  of  the  railroad  com- 
pany," because  "  a  corporation  holds  \ta  stock, 
as  a  qvasi  trustee,  for  its  stockholders."  This 
is  true,  at  least,  with  respect  to  proceedings 
strictly  tn  rem,  as  to  confiscate  stocks  of  a  rebel. 

MiUer  v.  United  8tate$,  11  WaU.  268,  297 
(78  U.  8.  bk.  20.  L.  ed.  185). 

In  trustee  process  also,  notice  to  the  trustee 
is  equivalent  to  an  actual  seizure,  and  will  give 
the  court  jurisdiction  over  the  "goods,  effects, 
and  credits"  of  the  principal  defendant,  in  the 
hands  and  possession  of  the  trustee. 

Cooper  V.  Beynddt,  tupra;  Milter  v.  Vnited 
States,  mtpra;  BiaatU  y.  Briggs,  0  Mass.  463, 
468.  469;  Gardner  v.  Barker,  12  Mass.  86. 

The  -three  preceding  propositions  show  that 
' '  due  process  of  law"  requires  an  actual  seizure 
or  some  act  of  equivalent  import,  in  order  to 
give  the  court  jurisdiction  over  the  property, 
where  ^e  only  service  of  process  was  by  pub- 
lication.   See  particularly: 

Pennoyer  v.  Neff,  95  U.  8.  714.  737  (Bk.  24, 
L.  ed.  665);  Cooper  v.  Bej/nolda,  mpra;  Miller 
T.  United  f^aie$,  tupra. 

The  'court  acquires  jurisdiction  over  the  de- 
fendant's person  by  service  or  voluntary  ap- 
pearance; and  jurisdiction  over  his  person  ne- 
cessarily includes  jurisdiction  over  his  property. 
Such  attachment  is  ineffectual,  as  against  the 
defendant  himself,  for  the  purpose  of  conferring 
jurisdiction  upon  the  court,  where  the  defend- 
ant wtts  neither  personally  served  nor  volun- 
tarily appeared. 

Tilden  v.  Johnson,  6  Cush.  854;  Peabody  v. 
Hamilton,  106  Mass.  217,  222;  WiUnir  v.  Ri]^, 
124  Mass.  468. 

There  are  a  few  exceptions  to  the  general  rule 
above  stated,  requiring  seizure  or  levy. 

1.  Where  the  defendant  has  by  express  con- 
tract created  a  lien  agidnst  certain  specific  prop- 
erty, as  by  mortgage,  or  vendor's  lien  for  un- 
paid purdiase  money,  or  by  contract  to  coit- 
ve^  at  a  specific  time.  In  all  these  cases  no 
seizure  or  levy  Ib  necessary  in  order  to  obtain  a 
valid  judgment  against  such  property  of  a  non- 
resident OT'  publication  merefy,  because  the  de- 
fendant has  presumptive  notice  of  suit,  by 
knowledge  of  facts  which  might  reasonably  lead 
him  to  expect  suit. 

Otwaid  T.  Kampmann,  28  Fed.  Rep.  86;  PiU- 
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mer  v.  MeOormiek,  Id.  541 ;  Battle  v.  Carter,  44 
Tex.  485;  Seliwin^  v.  Hickok,  58  N.  T.  380; 
Lawrence  v.  i'rfiOTca,  Walker  (Mich.),  468;  iVn- 
noyery.  Neff.  supra;  FeleAv.  Hooper,  119  Mass. 
62;  Hart  v.  Sansom.  110  U.  S.  161. 166  (Bk.28. 
L.  ed.  101). 

2.  Partition. 

8.  Eminent  domain. 

Pennoyerv.  Neff,  supra. 

Messrs.  Robert  D.  Smith  and  HelvUle 
M.  Weston,  for  defendants  in  error: 

The  plainliiS's  right  to  bring  a  writ  of  error 
was  waived  by  his  proceedings  in  the  second 
action,  brought  by  these  defendant^  in  the  su- 
perior court  upon  the  judgment,  the  reversal  of 
which  is  now  sought,  which  action  is  reported 
under  the  name  Of  MeCormidc  t,  Fi^,  188 
Moss.  879. 

It  is  well  settled  that  a  defendant  may  waive 
the  right  to  bring  a  writ  of  error— as  by  sub- 
mitting his  case  to  the  judgment  of  the  court  on 
agreed  facts  or  a  case  8tat«i. 

Johnson  v.  Shed,  81  Pick.  226;  Fay  v.  Hay- 
den,  7  Gray,  41. 

The  plaintiff  in  error,  by  answering  to  the 
merits  of  said  action,  by  permitting  the  same  to 
rem^n  in  court  for  a  year  and  a  half  without 
moving  for  a  continuance  to  enable  himself  to 
bring  a  writ  of  error  to  reverse  the  judgment 
upon  which  said  action  was  founded,  b^  going 
to  trial  upon  the  merits  without  objection  and 
taking  the  chances  of  a  verdict  in  his  favor,  and 
bv  reason  of  the  other  facts  stated  In  the  first 
plea,  has,  under  the  decisions  of  the  court  in 
analogous  cases,  waived  his  right  to  bring  a 
writ  of  error  to  reverse  said  judgment. 

Clnrk  V.  Flint,  23  Pick.  281;  Butier  v.  Hit- 
dreUi,  5  Met.  49;  Sylvester  v.  Mayo,  1  Cush.  808; 
Turner  v.  Twing,  9  Cush.  512;  Seagrave  v. 
Erickson,  11  Cush.  89;  Clark  v.  Montague,  1 
Gray,  446;  Burnett  v.  Smith,  4  Gray,  50;  Wil- 
marth  v.  Knight.  7  Gray,  294;  Campbell  v.  New 
Eng^  M.  L.  Ins.  Go.  98  Mass.  881,  400;  Merriam 
V.  Woodcock,  104  Mass.  326;  Henderson  v.  Stam- 
ford. 105  Mass.  504;  Norris  v.  Munroe,  128 
Mass.  386;  Boston  <£  Albany  B.  Co.  v.  Pearson, 
128  Mass.  446;  Morse  v.  Dayton,  Id.  461;  Cobb 
V.  Biee,  180  Mass.  281;  Osgood  v.  Lynn,  Id. 
385;  Fay  v.  Duggan,  185  Mass.  242;  Williams 
V.  Eim&dl,  Id.  413;  Morrison  v.  Morrison,  186 
Mass.  810;  Parker  V.  Niekerson,  137  Mass.  487, 
493;  -ffincc  v.  Canney,  180  Mass.  41;  Budaeorth 
V.  Biggies,  Id.  51;  Daniels  v.  Lowdt,  Id.  56; 
Quinn  v.  Middlesex  Electric  Light  Co.  1  New 
Eng.  Rep.  108,  140  Mass.  109. 

There  is  nothing  in  the  language  of  the  opin- 
ion in  McOormick  v.  Fitke,  supra,  which  indi- 
cates that  a  writ  of  error  is  any  longer  open  fo 
this  plaintiff.  It  is  there  saia  that  a  writ  of 
error  might  have  been  brought  and  a  stay  of 
proceedin|||s  applied  forbeforetbetrial;ana  the 
necessaiy  implication  is  that  it  is  now  too  late 
to  do  this. 

Hawes  v.  Hathaway,  14  Mass.  383. 

The  oflScer's  return,  properlyconstrued,  suffi- 
ciently states  that  Eliot  had  no  last  and  usual 
place  of  alK>de  within  the  Commonwealth, 
known  to  the  officer. 

Compare  Gen.  Stat.  chap.  128,  g  25;  Pub. 
Stat.  chap.  161,  g  81;  and  Gen.  Stat.  chap.  128, 
§  6;  Pub.  Stat.  chap.  164.  g  0. 

The  statute  has  been  changed  since  the  de- 
cision in  TV/dun  v.  Johnson,6  Cush.  354-859,  and 
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a  judgment  is  not  now  erroneous  if  the  defend- 
ant in  fact  bad  a  last  and  usual  place  of  abode 
within  the  Commonwealth,  unless  it  was  also 
"  known  to  the  officer"  serving  the  writ. 

Gen.  Stat.  chap.  133,  g  25. 

Under  Qen.  Stat.  chap.  123,  §  82,  real  estate 
liable  to  execution  might  be  attacbed  on  mesne 
process.  By  Oen.  Stat,  chap  108,  §  1,  lands  of 
a  debtor  in  remainder  might  be  taken  on  execu- 
tion. It  appears  by  the  will  of  Eliot's  father, 
quoted  in  the  report,  that  at  the  dateof  the  writ, 
be  was  the  owner  of  a  vested  remainder  in  real 
estate  situated  in  Suffolk  County.  The  attach- 
ment returned  by  the  officer  was  therefore 
valid  uid  effectual. 

Pieree  v.  Lee,  9  Graj,  4S;  BUmchanl  v. 
Bkmehard,  1  Allen.  223. 

Morton,  Ch.  J.,  deliTsred  the  ophiion  of  the 

court: 

This  Is  a  writ  of  error  to  reverse  a  judgment 
Kudered  in  the  superior  court.  In  the  oruinal 
suit,  the  officer  returns  that  he  attached  real 
estate  belonging  to  the  defendant,  Eliot,  and 
that  "the  within-named  defendants  not  being  in- 
habitants of  this  State,  not  having  any  residences 
therein,  and  not  finding  them  in  my  precinct, 
nor  any  agent,  tenant,  or  attorney  of  theirs, 
known  to  me  as  such,  I  could  make  no  further 
service  of  this  wiiL" 

The  statutes  provide  that  when  there  is  a 
separate  summons  to  be  served  after  an  attach- 
ment, it  shall  be  served  by  delivering  the  sum- 
moos  to  the  defendant,  or,  if  not  served  per- 
sonally, "shall  be  left  at  his  last  and  usual  place 
of  abode  if  he  has  any  within  the  State,  known 
to  the  officer,  and  if  he  has  none,  it  shall  be  left 
with  his  tenant,  agent,  orattomey,  if  he  has  any 
within  the  State,  Known  to  the  officer.  If  he 
has  no  such  last  and  usual  place  of  abode,  md 
no  tenant,  agent,  or  attorney,  no  service  on  him 
shall  be  required  except  as  is  provided  in  the 
three  following  sections."  The  two  following 
sections  relate  to  cases  where  there  are  several 
defendants,  one  of  whom  is  within  the  State.and 
to  real  actions,  and  do  not  apply  to  the  case  at 
bar.  Tbe  third  following  section  provides  that 
In  all  cases  where  the  d^endant  is  out  of  the 
State,  or  his  place  of  residence  is  not  known  to 
the  officer,  and  no  personal  service  is  made  on 
him,  he  shall  be  entitled  to  such  further  notice 
by  publication  or  otherwise  as  the  court  may 
order.  Gen.  Stat.  chap.  123,  ^8  28,  24,  chap. 
126,  ^  6i  Pub.  Stat.  chap.  161,  29^;  chap. 
164,  §  6. 

It  may  be  doubted,  whether,  if  we  give  full 
effect  to  our  statutes,  tbe  return  of  the  officer 
is  sufficient  to  give  jurisdiction  to  the  court,  as 
ft  does  not  state  that  tbe  defendant  had  no  last 
and  usual  place  of  abode  known  to  the  officer. 
The  defendant,  Eliot,  had  in  fact  a  last  and 
usual  place  of  abode  iA  this  State,  although  at 
the  time  of  the  service  he  was  resident  and 
domiciled  in  another  State.  But  we  need  not 
consider  this  question,  as  there  is  a  more  broad 
and  fundamental  ground  which  is  decisive  of 
this  case. 

The  fourteenth  article  of  amendment  to  the 
Constitution  of  the  United  States  provides  that 
"no  State  shall  make  or  enforce  any  law  which 
shall  abridge  tbe  privll^ies  or  immunities  of 
citizens  of  the  United  Bttitea;  nw  sbaU  any 
State  deprive  any  person  of  life,  liberty,or  prop- 
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erty  without  due  process  of  law."  The  Su- 
preme Court  of  the  United  States  has  held  in 
recent  decisions  that,  under  this  prDviaoD.  it 
is  not  competent  for  a  State  court  to  render  a 
judgment  in  personam  against  a  persoD  who 
is  not  a  resident  of  the  SbUe,  who  does  not  w- 
pear  In  the  suH,and  who  is  not  served  personal^ 
with  process  within  the  Stale.  It  is  held  that 
where  property  of  a  nonresident  defendant  is 
found  within  the  State,  the  State  court  may  at- 
tach it  on  the  writ,  and  may  proceed  to  a  judg- 
ment 80  far  as  to  apply  the  proper^  to  the 
debt:  but  if  there  is  no  appearance  of  the  de- 
fendant, and  no  personal  service  on  him,  a  Indc^ 
ment  rendered  against  him  personally  is  vw 
and  has  no  effect  beyond  the  property  attached: 
and  no  suit  can  be  maintainnl  on  such  a  judg- 
ment, either  in  the  same  or  in  any  other  court 
Pennoyer  v.  Nef,  95  U.  8.  714  [Bk.  24,  L.  ed. 
6651;  h-eeman  v.  Aldermm,  119  D.  8.  185  [Bk. 
30,  L.  ed.  872].  As  the  question  before  us  de- 
pends upon  the  construction  of  a  provisioo  of 
thefedetal  constituUon,  our  dedsioo.  if  agaiost 
the  exemption  or  privilege  claimed  under  that 
provision,  would  be  sub^t  to  be  re-examined 
by  the  Supreme  Court  of  the  United  ^tes 
upon  a  writ  of  error.  Fleming  v.  Clark,  18  Al- 
len, 191. 

These  decisions  modify  the  ap|dicatlon  and 
effect  of  our  statutes  and  overrule  the  adjadici- 
tioos  of  thU  court  so  fiur  as  they  hold  ^ata 
judgment  tn  personam  can  be  rendered  against 
a  nonresident  defendant  without  any  other  aer 
vice  than  attaching  his  property  or  leaving  s 
summons  at  his  last  and  usual  place  of  abode 
within  the  State,  followed  by  such  publicatioD 
of  notice  as  la  oidered  by  the  court.  It  followi 
that  the  judgment  in  question  cannot  be  iu»- 
tained  as  a  judgment  in  penonam.  Although 
there  was  an  attachment  of  property  on  m 
writ,  it  has  long  since  been  dissolved,  and  do 
property  is  now  held  by  it.  We  are,  for  these 
reasons,  of  opinion  that  the  judgment  must  be 
reversed. 

But  the  defendant  in  error  contends  that  tbe 
plaintiff  has  waived  his  right  to  a  writ  of  error. 
The  facts  upon  which  he  relies  are,  that  he 

brought  a  suit  upon  his  judgment,  in*  whici 
suit  personal  service  of  the  writ  was  miade  upon 
tbe  plaintiff  in  error;  that  be  appeared  in  that 
suit,  and  set  up  his  answer  that  tbe  judgiiMitf 
was  erroneous  because  there  was  no  smDcieni 
service  upon  him;  and  also  that, before  the  judg- 
ment was  obtained,  he  had  paid  in  full  the 
debt  upon  which  it  was  founded.  The  court 
ruled  uiat  error  in  tbe  original  judgment  coaU 
not  be  set  up  in  this  suit  upon  the  judgment; 
and  upon  exceptions  this  court  susteined  this 
ruling,  upon  the  groimd  that  the  defendant's 
remedy,  if  any,  was  by  writ  of  error.  Jle- 
Cormiek  v.  Mtke,  138  Mass.  8TO. 

Upon  the  other  issue  presented,  the  auperior 
court  refused  to  permit  the  defendant  to  go  to 
tbe  jury.  This  was  not  a  waiver  of  his  richt 
to  bring  a  writ  of  error  to  reverse  the  iva- 
mer  judgment.  Pleading  the  invaliditjr  of  Uw 
judgment  is  not  an  abandonment  of  his  claim 
that  it  is  invalid.  On  the  contrary,  he  insists 
u|K)n  and  attempts  to  avail  himself  of  it  in  that 
suit.  He  could  not  do  this  because  he  bad 
mistaken  his  remedy.  So  ^{dying  to  the  npe- 
rior  court  for  leave  to  show  Out  tbe  dbim  oa 
whidi  ihe  judgment  was  baaed  had  been  paid 
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and  extiDguisbed  before  it  was  rendered,  fol- 
lowed by  a  refuBol  of  the  court  to  permit  this, 
was  not  a  waiver  of  his  rlj^t  to  teinx  a  writ 
of  review.   Under  the  Rtatute  the  court  might 

Kint  or  refuse  such  leave  in  Ita  dtaCTetion. 
b.  Stat.  chap.  167,  §  81. 
The  court,  in  ita  discretion,  for  reasons  which 
we  can  not  inquire  into,  refused  to  allow  him 
to  make  this  defense.  He  was  thus  deprived 
of  the  right  to  try  the  question  of  the  validity 
of  the  judgment.  His  actions  in  that  suit  and 
In  tbb  are  not  inconristent.  On  the  contrary, 
they  are  all  consistent  parts  of  an  attempt  to 
show  the  invalidity  of,  and  to  reverse,  a  judg- 
ment obtained  in  his  absence  and  without  his 
knowledge.  They  show  that  he  persistently 
insisted  upon  hia  rights,  and  not  tliat  he  waived 
them. 
Judgmmt  reverted. 


Gelman  L.  MARTIN,  Plff.  in  Err., 
p. 

Thomas  KITTREDGE. 

Morton,  Gh.  J. ,  delivered  the  opinion  of  the< 
court: 

This  case  is  decided  by  Bitot  v.  MeCormick, 
ante,  p.  781. 

The  fact  that  a  wilt  has  been  brought  upon 
the  original  judgment  is,  as  was  held  in  that 
case,  immateriu.  If  that  suit  has  not  gone  to 
judgment  in  the  superior  court,  then  judgment 
therein  will  be  arrested;  if  it  has,  the  same  re- 
sult can  be  reached  by  a  writ  of  audita  querela. 
Fou  V.  WitJiam,  9  Allen,  678. 

Judgment  reeeraed. 


Anginetha  TAYLOR,  Admx., 

p. 

CAREW  MANUFACTURING  CO. 

1.  The  rale  reqairing  tJbe  pluiotur  in  an 
action  for  ne|l:1igence  to  ahow  that  at 
the  time  of  the  injury  complained  of  he 
was  in  the  exercUe  of  due  care  is  the 
•»me  in  a^tlona  brought  under  a  stat- 
ute sndat  common  law,  unless  the  stat- 
ute otherwise  provides. 

2.  In  an  action  to  recover  for  injuries 
flpom  falling  into  an  opening  to  an  ele- 
vator not  properly  guarded,— that 
the  evidence  shows  that  the  plaintiff 
was  not  in  the  exercise  of  proper  oare. 

(Hampohire  Piled  February  SB,  18B7.) 

ON  plaintififs  exceptions.  Overruled. 
Action  of  tort  to  recover  damages  for  in- 
juries to  an  employee,  alleged  to  have  been 
caused  by  negligence  of  defendant  in  not  pro- 
viding a  safe  place  for  carrying  on  buriness. 

At  the  trial  of  this  case  in  tM  superior  court 
before  Barker,  J. ,  counsel  for  the  plaintiff  stated 
in  his  opening  that  he  did  not  claim  under  the 
first  couDt  of  his  declaratioD,  and  that  under 
the  count  under  the  statute  (under  which  he 
8  Haib. 


claimed  in  this  action*),  he  should  not  vary  the 
evidence,  as  to  the  case  of  the  plaintiff,  from  that 
contained  in  the  former  bill  of  exceptions  in 
this  case  (and  which  appears  in  substance  In 
the  opinion  of  Devens,  J.,  in  the  report  of  tUs 
case  in  1  New  Eng.  Rep.  310, 140  Af  ass.  16m,  ex- 
cept to  offer  evidence  that  the  plaintiff's  depo- 
sitioD  contained  a  statement  that  by  his  last  con- 
tract he  was  to  have  a  certain  sum  per  day 
while  learning,  and  more  after  he  was  learned; 
and  also  to  offer  evidence  of  a  witness  that  all 
the  other  floors  of  the  factory,  excepting  the  one 
where  he  received  his  injury,  were  provided  at 
the  elevator  opening  with  self-closing  hatches, 
and  that  at  the  opening  where  the  plaintiff  fell, 
it  was  80  dark,  by  reason  of  Iheconstniction  of 
the  mill,  that  it  could  not  be  seen  or  discovered 
until  reached.  Plaintiff  also  stated  that  he 
would  prove  that,  upon  the  floor  in  question, 
there  were  no  appliances,  required  by  statute, 
and  that  the  defendant  was  in  violation  of  the 
statute  in  that  respect.  The  court  then  ruled 
the  plaintiff  could  oot  recover,  upon  the  ground 
that  he  was  not  in  the  exercise  of  due  care;  and 
directed  a  verdict  for  defendant;  and  the  plain- 
tiff alleged  exceptions. 

MeMtr$.  Oeor^  H.  Stearns  and  WHUam 
H.  Bro<dES,  for  plaintiff: 

The  court  below  ruled  that  plaintiffs  intes- 
tate could  not  recover  because  "  he  was  not  in 
the  exercise  of  due  care."  No  other  question 
arises  in  this  case  than  the  correctness  of  that 
ruling.  Under  the  second  count,  and  In  all 
cases  under  statutes,  like  this,  previous  know- 
ledge of  the  defect  and  danger  and  apprecia- 
tion of  them,  and  attempts  to  avoid  or  pass  by 
or  over  such  defects,  knowing  and  thinking  of 
the  same,  are  not  conclusive  of  want  of  due 
care. 

Mahoney  v.  Metropolitan  R.  R.  Co.  104  Mass. 
78;  Demre  v.  Bailey,  181  Mass.  171;  Snov)  v. 
Prtmncetmen,  180  SDuH.  680;  Gilbert  v.  Botim, 
189  Mass.  818. 

That  he  proceeded  in  the  dark  la  not  conclu- 
sive against  him. 

Fox.  v.  Saekett.  10  Allen.  686. 

Under  the  Dog  Law  the  same  rule  prevails 
aa  to  care. 

Munn  V.  Reed,  4  Allen,  481. 

The  man  being  on  foot,  and  master  of  his 
acts,  even  if  he  dm  not  use  all  his  senses,  such 
as  feeling  with  his  feet.  Is  not  to  be  conclusive- 
ly held  negligent. 

Williama  v.  Orealy,  112  Mass.  79;  Sfiapeteigh 
V.  Wyman,  184  Mass.  118:  Warren  v,  Fitehbuiy 
R.  R.  Co.  8  Allen,  827;  Chaffee  v.  BMton  db  L. 
R.  R.  Co.  104  Z^IasB.  108;  Bovmr  t.  Wmngton, 
120  Mass.  891. 


*  Tbe  count  under  the  statute,  upon  which  plain- 
tiff relied,  was  as  follows ; 

"Tbe  plalntiir  says  tbe  defendant  was  tbe  owner, 
loonoo,  or  occupant  of  a  manufaoturlug  eetabUeh- 
ment  in  South  Hadley,  in  which  was  a  certain  ele* 
vator  and  well-hole,  to  which,  on  Bevoral  floors, 
were  openings ;  and  said  openlnm  were  not  pro- 
tected by  good  and  sufflcient  trap  doors,  or  self -cios- 
inii  hatches  and  safety  Iiatohee,  or  such  other  safe- 
guards  as  the  inspectors  named  in  chap.  lOi.  1 14, 
of  the  Pub.  Stat.,  ntltrbt  direct,  or  by  any  saf^ruard 
referred  to  In  said  chapter;  and  tbe  plalntiir  was 
an  employee  of  the  defendant  company,  and  while 
at  wont  for  said  company,  in  the  proper  dlsobargrc 
of  his  dutT,fell  into  said  opening  and  well-bole,  and 
■uffered  neat  damage  and  ii^ury  by  reason  of  the 
violation  Dy  tbe  defendant  of  thestatute  above  re- 
ferred to." 

STl 
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The  blind  and  the  intoxicated  may  travel,  and 

not  be  concluded  from  recovery  thereby. 

Alger  V.  Lotctell,  3  Allen.  402;  JfojmftVT.  Mtd- 
dUMx  R.  R.  Co.  Its  Mass.  289* 

A  case  ia  not  to  be  taken  from  the  Jury  un- 
less the  act  is  seen  to  be  such  that  the  common 
Judgment  of  men  immediately  pronounces  it  to 
be  ne^igent. 

MeDonottffh  v.  Mefyvpelitan  R.  S.  Co.  187 
Mass.  210. 

Id  all  cases  where  there  is  a  complication  of 
circumstances,  reasons  to  be  weighed,  moUves 
and  causes  to  be  considered, — the  question  of 
care  is  for  the  juir. 

MeDonottgh  v.  Metropolitan  B.  R.  Go.  tupra; 
GhaffeA  v.  BmUm  A  L.  B.  B.  Co.  tupra;  Gay- 
nor  Y.  Old  Colony  S  N.R.Co.  100  Mass.  206; 
Copley  T.  New  llattn  AN.  Co.  1S6  Mass.  6;  Law- 
leta  V.  Qmneetieut  River  tt.  R.  Co.  186  Mass.  1. 

In  this  case,  circumstances  affecting  the  con- 
duct of  plaintiff's  intestate  existed,  which  have 
been  held  sufficient  to  entitle  her  to  a  jury  upon 
the  question  of  care. 

.metre.  E.  H.  Chi^*^  D.  W.  Bond, 
for  defendant. 

Gardner,./.,  delivered  the  opinion  of  the 
court : 

The  first  count  of  plaiutiff's  declarattoo  al- 
leges Diligence  on  the  part  of  the  defendant 
corporation  in  failing  to  guanl  or  fence  an 
elevator-well  in  the  basement  of  its  mill,  where 
the  plaintiff's  intestate  was  sent  to  a^st  in  put- 
ting on  a  belt;  and  that  while  using  due  care, 
he  fell  therein  and  was  injured.  The  amended 
count  is  under  Pc.b.  Stat.  chap.  104,  ^  14,  for 
failure  to  furnish  safeguards  to  an  elevator  and 
well-hole,  and  alleges  that,  by  reason  of  the  vio- 
lations by  the  defendant  of  the  provisions  of 
the  statute,  the  plaintiff's  intestate,  while  in  the 
proper  discharge  of  his  duty,  fell  into  the  well- 
hole  and  was  mjured.  At  the  first  trial,  the 
court  ruled  that  the  amended  count  was  not 
supported  by  the  evidence;  the  plaintiff  recov- 
ered a  verdict  upon  the  first  count,  and  the  de- 
fendant came  to  this  court  upon  exceptions. 
The  second  trial  was  upon  the  amended  declar- 
ation. Upon  the  evidence  offered,  the  court 
ruled  that  the  plaintiff  could  not  recover,  upon 
the  ground  that  the  plaintiff's  intestate,  at  the 
time  he  received  the  injury,  was  not  in  the  ex- 
ercise of  due  care.  The  defendants  now  con- 
tend that  the  determination  by  this  court  of  the 
questions  raised  in  Taylor  v.  Careto  Mfu.  Vo. 
1  New£Dg.  Rep.  210, 140  Mass.  150,  effectually 
disposes  of  all  the  matters  of  law  presented  by 
this  bill  of  exceptions. 

I.  Where  the  statute  does  not  otherwise  pro- 
vide, as  in  Commonwealth  v,  Jioeton  A  L.  R.  R. 
Go.  134  Mass.  211,  the  rule  requiring  the  plain- 
tiff in  an  action  for  negligence  to  show  that,  at 
the  time  of  ttie  injury  complained  of,  he  was  in 
the  cxerciee  of  due  care,  is  the  same  in  actions 
brought  und^r  a  statute  and  at  common  law. 
The  doctrine  of  contributory  negligence  gov- 
erns both  classes  of  actions.  T^tmpenn  v. 
Bn'dgeitater,  7  Pick.  188;  Adaim  v.  Carliale,  21 
Pick.  146;  Munn  v.  Reed,  4  Allen.  431:  Plum- 
ley  V.  Birge,  124  Mass.  67;  Denieon  v.  Lincoln, 
ISl  Mass.  286. 

3.  I^e  plaintiff's  counsel,  in  his  a^ument, 
assumes  that  the  decimon  of  tills  court  in  the  for- 
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mer  case  onder  the  first  count  "was,  tliat  in  view 
of  the  relation  of  master  and  servanl ,  and  the  im- 
plied contracts  arising  out  of  that  relation,  that 
the  servant  would  assume  the  risks  he  must  know 
were  incident  to  the  business;  that  plaintiff's  in- 
testate did  not  show  he  was  in  the  exercise  of 
due  care,  and  that  he  took'upon  himself  the  Tisk. 
involved  in  the  position  of  the  well-bole."  The 
opinion  of  the  court  in  the  first  case  went  iqM» 
two  grounds:  first,  that  there  was  no  sufficient 
evidence  of  due  care  on  the  part  of  the  |Jain- 
tiff;  second,  that  ttie  plaintifTs  intestate  took 
upon  himself  the  risk  involved  in  the  position 
of  the  well.  Conceding  that  it  must  concltisive- 
ly  appear  that  the  plaintiff's  intestate  was  not 
in  the  exercise  of  due  care,  and  that,  in  consid- 
ering this  question,  the  fact  that  he  awumed  the 
risk  of  the  danger  which  he  knew  and  a^m- 
ciated,  is  to  be  excluded,— still  we  think  tbsl 
the  decision  of  the  former  case,  upon  all  the  evi- 
dence, determined  that  the  plaintiff's  intestate 
was  not  in  the  exercise  of  due  care  at  the  time 
be  received  the  injury. 

8.  We  do  not  think  that  the  additioDal  evi- 
dence offered  by  the  phdntiff  materially  changes 
the  evidence  upon  either  of  the  grounds  apoo 
which  a  new  trial  was  granted.  The  fact  Uut 
the  deceased  by  his  last  contract  was  to  have  a 
'certain  sum  per  day  while  learning,  and  more 
after  he  was  taught,  could  not  affect  the  busi- 
ness  in  which  he  was  engaged  when  injured. 
The  last  contract  does  not  appear  to  have  re- 
ferred to  this  business.  He  was  thirty-eeven 
years  old;  had  been  in  the  defendant's  employ- 
ment four  or  five  years;  be  was  hired  by  the 
foreman  to  make  size,  and  to  do  whatever  the 
foreman  desired;  he  was  at  the  mill  when  the 
elevator  was  put  in;  he  knew  of  the  existence 
of  the  elevator-well,  and  be  was  looking  for  it, 
to  shun  it,  and  was  thinking  of  it  when  hurt; 
he  knew  it  was  there  somewhere,  but  dtd  not 
know  exactly  where;  he  was  walking  quite 
fast;  he  went  into  the  elevator-hole  so  qwiA 
that  he  did  not  know  whether  he  was  stepping 
long  or  short.  The  evidence  as  to  the  contract 
could  not  change  this  material  tesUmony. 

The  fact  that  all  the  other  floors  of  the  far 
tory,  excepting  the  one  where  the  plaintifT s  in- 
testate received  his  injury,  were  provided  at  the 
opening  with  self-closing taatdies,  was  inunate- 
rial.  The  opening  of  the  court  in  Tbytor  v. 
Carete  Mfg.  Co.  1  New  Eng.  Rep.  210, 140  Haas. 
162,  168,  stating  the  testimony  of  the  de- 
ceased as  to  the  darkness,  and  the  fact  that 
there  were  no  appliances  retjuired  by  statute 
upon  the  floor  in  question,  dispose  oiF  the  re- 
maining offers  of  proof.  "  Indeed  the  descrip- 
tion, by  the  deceased,  of  the  accident,  shows  dis- 
tinctively a  want  of  due  care  in  performing 
that  which  he  uudertook.  £a  the  darkness 
which  prevailed  in  the  basement  room,  to  walk 
quickly,  when  bis  eyes  afforded  practically  no 
assistance,  without  by  hands  or  feet  attempting 
to  find  tlie  hole  which  he  knew  was  there  scnne- 
where,  although  he  'could  not  exacUy 
where,'  was  a  nilure  on  his  own  part  to  t^Ee 
proper  precauti<»is."  Taylor  v.  Cbmr  J^y. 
Co.  eupra. 

Upon  an  examination  of  all  the  evideooe.  we 
think  the  superior  court  was  justified  in  rnUng 
that  the  plaintiff's  intestate  was  not  in  the  exer- 
cise of  due  care. 

Bxeefiion*  overruled. 
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COMMONWEALTH  of  Massacbusette 

V. 

George  E.  HOWE. 

1.  The  ballot  intended  by  Pub.  Stat, 
eh&p.  7,  S  B7,  which  provides  that 
"whoever  *  *  •  at  any  national,  state, 
or  mnnicipal  election  »  -  *  knowingly' 
fiCives  more  than  one  ballot  at  one  time 
of  balloting  at  such  election,  shall  be 
punished/'  etc.,  is  a  ballot  solely  for 
national,  •ta>t9,  and  municipal  offl* 
cerB ;  and  a  complaint  which  charges 
defendant  with  giving  more  than  one 
ballot  on  the  question  of  llcenaiag 
tbe  sale  of  inTOzicatinf^  liqnors  at  a 
mnnicipal  election  in  the  city  of  Lowell, 
charges  no  offense  nnder  the  statute. 
Such  statute  does  not  include  the  sepa- 
rate ballot  provided  for  in  Pub.  Stat, 
chap.  100,  §  5,  which  provides  for  a  vote 
upon  the  question  "of  granting  such  li- 
cense," at  annual  town  meetings. 

2.  If  the  complaint  is  good  as  charging  a 
misdemeanor  at  common  law,  it  was  an 
offense  of  which  the  police  court  of 
Lowell  had  no  jnrisdfetion. 

(Middlesex  Filed  Fetmiarr  26,  1887.) 

ON  defendant's  exceptions.  Sustained. 
Complaint  under  Pub.  Stat.  chap.  7,  ^  37, 
charging  defendant  with  fraudulent  voting. 

The  complaint  charges  that  on  December  8, 
1885,  at  tbe  regular  annual  munldpal  election 
of  the  city  of  Lowell,  "a  Tot«  was  taken  upon 
the  following  question,  to  wit:  'Shall  licenses 
be  granted  for  the  sale  of  intoxicating  liquors 
in  mis  city?'  the  vote,  aforesaid,  being  then  and 
there  by  separate  ballot,  and  the  said  ballot  be- 
ing then  and  there  '^es'  and  'no,'  in  answer  to 
the  question  aforesaid,  an  article  providing  for 
a  vote  upon  the  aforesaid  question  having  been 
duly  inserted  in  the  warrant  for  said  regular 
annual  municipal  election."  Tbe  complaint 
then  further  alleged  that  the  defendant,  at  said 
election,  did  upon  said  question  "wilfully, 
fraudulently,  knowingly,  and  designedly  give 
in  more  than  one  ballot  at  one  time  of  ballot- 
ing at  tbe  vote  and  election  aforesaid,  against 
tbe  peace,"  etc. 

Id  the  superior  court  before  Staples,  J.,  be- 
fore impaneling  a  jury,  the  defendant  tiled  a 
motion  to  quash  said  complaint  for  the  follow- 
ing reasons:  (l)that  said  complaint  sets  forth  no 
offense  against  any  law  or  laws  of  this  Com- 
monwealth; (2)  that  the  said  complaint  does 
not  allege  that  the  check-list  was  used  at  said 
vote;  (3)  that  the  same  complaint  alleges  that 
tbe  ballot  was  "yes"  and  "no,"  while  the  stat- 
ute authorizing  tbe  vote  to  bo  taken  requires 
that  the  ballot  shall  be  "yes"  or  "no;"  (4)  that, 
in  alleging  tbe  question  on  which  the  vote  was 
taken,  tbe  said  complaint  does  not  allege  in 
what  city  licenses  for  the  sale  of  intoxicating 
liquors  were  or  were  not  to  be  granted.  Tim 
motion  the  court  overruled.  A  similar  motion 
was  filed  in  the  police  court  of  Lowell  before 
the  trial  there. 

At  tbe  trial  in  tbe  superior  court,  besides 
other  evidence,  one  James  F.  McKissock  testi- 
fied in  behalf  of  the  government  as  follows: 
"There  was  a  municipal  election  in  Lowell, 
December  8, 188S;  they  voted  on  the  license 
2  MAsa. 


question.  I  was  an  inspector  at  the  municipal 
election  held  in  ward  S,  Lowell,  December  8, 
1885.  I  Raw  defendant  vote  between  half-past 
twelve  and  one  o'clock;  he  came  up  to  the  in- 
spector's desk  and  gave  his  name.  After  I  found 
lus  name  on  the  check-list,  I  told  him  to  vote. 
I  had  charge  of  the  check-list  and  box  of  "yes" 
and  "do"  vote.  When  he  deposited  his  ballot, 
which  was  "no,"  he  put  his  hand  in  with  the 
ballot,  and  following  his  hand,  there  were  two 
or  three  wads  of  crushed  ballots;  they  were 
votes  in  favor  of  licenxe.  The  size  of  the  votes 
was  two  inches  wide  by  fourincheslong.  The 
question  on  each  vote  used  by  the  voter  was, 
"Shall  licenses  be  granted  for  thcsaleuf  intox- 
icating liquors  in  the  city?"  The  ballot  was  a 
"yes"  ballot  or  a  "no"  ballot  to  the  question 
aforesaid.  The  words '  'yes"  and  *  'no"  were  not 
on  anyballot.  Iknowttiecrushedballotswere 
not  in  the  box  before  he  voted,  and  weredirectly 
afterwards;  I  took  them  out  and  t^rew  them  on 
thefloor,  tcUing  him  "that  would  notdo."  The 
defendant  tbeu  voted  the  ticket  for  municipal 
officers  in  another  ballot  box.  On  cross-exam- 
ination be-testified:  There  was  only  one  check- 
list used,  and  that  was  used  in  takmg  both  the 
license  vote  and  the  vote  on  muoicipal  oCB- 
cers;  there  was  no  check-list  used  exclusive- 
ly for  taking  the  license  vote.  After  being 
checked,  the  voter  could  vote  on  tbe  license 
question  and  also  for  muoicipal  officers.  Wit- 
ness also  testifled  that  the  ballot  on  the  license 
question  was  by  separate  ballot,  and  was  "yes" 
or  "no;"  it  was  not  "yes"  and  "no."  Peter  H. 
Lynch,  an  inspector  in  ward  2,  Lowell,  at  tbe 
election  above  referred  to,  testified  to  seeing 
Howe  vote  between  12.80  and  1  o'clock. 

Upon  this  evidence,  tbe  defendant  asked  the 
court  to  rule  that  there  was  a  variance  between 
the  evidence  and  the  complaint,  inasmuch  as 
the  complaint  alleged  that  the  ballot  was  '  'yes" 
and  "no '  while  the  evidence  is  that  tbe  ballot 
was  "yes"  or  "do."  and  therefore  tbe  verdict 
must  be  for  the  defendant.  Tbe  court  declined 
so  to  rule.  The  defendant  asked  tbe  court  to 
rule  that  there  was  no  evidence  that,  in  taking 
the  vote  on  the  question  of  whether  licenses 
should  be  granted,  the  check-list  was  used  at 
said  vote,  or  that  a  proper  check-list  was  used; 
and  that,  by  reason  of  failing  to  show  that  a 
separate  check-list  was  used  in  taking  the  vote 
on  tbe  question  of  licenses,  the  government  has 
not  shown  that  a  legal  and  valid  vote  was  taken ; 
and  therefore  the  verdict  must  be  for  the  de- 
fendant. The  court  declined  so  to  rule,  and 
did  rule  that  there  was  evidence  to  go  to  the 
jury  as  to  whether  the  check-list  was  used  in 
the  license  vote,  and  that  the  jury  must  be  satis- 
fied the  check-Ust  was  used  in  taking  the  same. 
The  jury  returned  a  verdict  of  guuty,  and  to 
the  rulings  and  refusals  to  rule,  and  to  the  over- 
ruling of  the  motion  to  quash,  tbe  defendant 
alleged  exceptions. 

Mr.  William  F.  Conrtnar,  for  defend- 
ant: 

If  any  fact  or  circumstance  which  is  a  ne- 
cessary 'ingredient  of  tbe  offense,  is  omitted  in 
tbe  complaint,  such  onsission  vitiates  the  com- 
plaint 

Comnionmalt/i  v.  Chapman,  11  Cush.  422; 
Commonwealth  v.  Moore.  Id.  600;  Moore  v.  Com- 
monwealth,  &  Jfet.  243;  U.  8.  v.  Hinchfleid,  18 
Bhitchf.  880. 
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The  complaint  must  embrace  aU  the  elemonta 
which  the  mw  recognizes  in  the  offense,  wbeUi- 
er  they  are  mentioned  in  the  statute  or  come 
from  it  by  construction. 

1  Bish.  Cr.  Proc.  g  696;  Morse  v.  8i£Ue,6  Conn. 
9;  Peartx  v.  Stale,  1  Sneed.  68;  Ouwn  v.  State, 
5  Sneed,  493;  State  v.  Jackaon,  39  Conn.  229. 

The  complaint  must  show  that  a  legal  and 
vaUd  TOte,  and  one  authorized  by  the  statute, 
was  taken  upon  the  question  mentioned  in  the 
complaint. 

Ex  parte  Bodriguez,  89  Tex.  705. 

The  vote  would  not  be  legal  and  valid  unless, 
at  the  time  of  balloting,  the  check-list  were 
used. 

The  complaint  does  not  allege  that  the  check- 
list was  used  at  the  time  said  vote  was  taken, 
and  hence  does  not  set  forth  all  that  is  necessa- 
ry to  constitute  the  offense. 

Pub.  Stat.  chap.  100.  ^  5. 

Mr.  Harvey  N«  Shepard.  At^.  Attg- 
Gen.,  for  the  Commonwealth: 

The  motion  to  quash  was  properly  overruled. 
The  complaint  was  sufficient;  it  substantially 
fdilowB  the  language  of  the  statute. 

Pub.  Stat.  chap.  7,  g  S7;  Chmmonwealth  r. 
Demumd.mZ  Mass.  12. 

The  objection  that  the  complaint  does  not 
allege  in  what  city  licenses  were  or  were  not  to 
be  granted,  is  frivolous.  The  complaint  does 
contain  such  an  allegation. 

It  was  not  necessity  to  fdlege  that  a  "check- 
Ifst"  was  used.  The  statutory  provUrioa  for 
voting  upon  the  question  of  the  granting  of  li- 
censes requires  that  "in  taking  said  vote  the 
check-list  shall  be  used."  There  is  a  prima  fa- 
cie  presumption  that  the  requirements  of  such 
statutes  are  complied  with  b^  all  officials,  but  in 
the  present  case  there  is  positive,  uncontrovert- 
ed  proof  that  a  check-list  was,  in  fact,  used. 

The  allc^tion  Uiat  the  ballot  was  "jes"  and 
"do"  Instead  of  "ye^'  or  "no"  was  manifestly  a 
clerical  error,  and  an  error  of  so  little  Import 
that  it  can  afford  no  ground  for  quashing  the 
complaint 

GommonweaXth  v.  MeMahon,  183  Mass.  394; 
Commonvealth  v.  BandaU,  4  Qray,  36. 

Further,  since  it  is  not  easentiaJly  descriptive 
of  the  offense,  or  material  to  the  Jurisdiction,  a 
difference  between  the  allegation  and  proof 
cannot  constitute  a  variance. 

Commomoealth  v.  Brailey,  134  Moss.  639. 

The  court  properly  refused  to  rule  that  there 
was  no  evidence  as  to  tbe  use  of  a  check-list. 
The  evidence  was  positive  on  that  point.  It 
was  not  necessary,  nor  is  it  customary,  that  a 
separate  check-list  should  be  used  for  taking  tbe 
vote  upon  the  question  of  whether  licenses  to 
sell  intoxicating  liqutns  sball  be  granted. 

Pub.  Stat.  cbap.  100,  g  6. 

W.  Allan.     delivered  the  opinion  of  the 

court: 

Pub.  Stat.  <^ap.  7.  §  57,  provides  that 
"whoever  *  *  *  at  any  national,  state,  or 
municipal  election  *  •  •  knowingly  gives 
more  than  one  ballot  at  one  time  of  balloting 
at  such  election,  sball  be  puoished,"  etc.  Pub. 
Stat.  chap.  100,  §  5,  provides  that  "  in  a  city 
which  at  its  annual  municipal  election,  or  in  a 
town  which  at  its  annual  meeting,  votes  to  au- 
thorize tbe  granting  of  licenses  for  the  sale  of 
intoxicating  liquors,"  etc.,  "the  aldermen  and 
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sdectmen  respectively  shall  insert,  in  tlia  war- 
rant for  the  annual  municipal  election  or  town 
meeting,  an  article  providing  for  a  vote  opoo 
tbe  question"  of  granting  such  licenses:  that 
"the  vote  shall  be  by  sei>arate  ballot,  and,  in 
takins  it,  the  cbeck-Ust  shall  be  used  "  The 
^fenoant  was  convicted  on  a  complaint  Purg- 
ing him  with  giving  more  than  one  ballot  oa 
the  question  of  licensing  the  sale  of  intoxicat- 
ing liquors  at  a  munici^  election  in  tbe  city 
of  Lowell.  The  comiwiint  cannot  be  austained 
unless  the  statute,  flnt  above  cited,  inelodei 
such  a  ballot. 

In  the  latter  statute,  the  words  "annual  mu- 
nicipal election,"  evidenUv  mean  tbe  annual 
meeting  for  the  electimi  of  munidpel  officen. 
The  law  provides  for  such  a  meeting  in  cities; 
and  the  stHtute  intended  to  provide  for  a  vote 
to  be  taken  at  that  meeting.  Tbe  annual  meet- 
ing being  established  by  law  for  the  election  (tf 
omcers,  a  vote  required  to  be  taken  at  tbe 
meeting,  though  not  in  the  election  of  oflScen, 
was  described  as  a  vote  at  the  annual  election. 
If  the  same  meaning  is  to  be  given  to  the  word 
"election"  in  the  former  statute,  tbe  act 
charged  in  the  complaint  oomes  within  its  pur- 
view, but,  if  it  intends  a  ballot  ^ven  in  an 
election  of  national,  state,  or  municipal  officers, 
it  does  not  include  the  net  charged  in  the  ctun- 
plaint.  The  natural  import  of  the  expreasioc 
"balloting  at  a  nation^,  state,  or  municipal 
election,  is  balloting  in  the  election  of  aDdi 
officers,  and  it  suggests  only  balloting  fortfaon. 
Tbe  apparent  meaning  oi  the  statute  might 
have  been  controlled  by  the  more  obvious,  dif- 
ferent meaning  of  the  word  "election,"  in  the 
other  statute,  if  the  two  statutes  bad  been  ori- 
ginally enacted  at  the  same  time,  and  if  they 
related  only  to  cities.  But  the  consideration  vi 
the  history  and  provisions  of  botii  statutes  coo- 
firms  the  conclosion  that  the  former  statute  in- 
tends only  ballots  cast  for  national,  rtate,  cx 
municipal  officers. 

Stat.  1813,  chap.  63.  ^  2,  provided  that,  "  if 
any  person  at  any  meeting  for  the  choice  ol 
town  officers  shall  knowmgly  give  in  more 
than  one  vote  or  list  for  any  officers  or  list  of 
officers,  when  voted  for  at  any  such  ,  meeting, 
he  shall  forfeit, "  etc.  Bev.  Stat.  chap.  4,  g  7.  m 
the  chapter"On  the  Manner  of  Conductine  Elec- 
tions," provides  that ' '  if  any  voter  shall  Know- 
ingly give  in  more  than  one  ballot  at  ai^  one 
time  01  balloting,  at  any  election,  he  shall  for- 
feit," etc.  This  IS  re-enacted  in  Gen.  Stat,  chapu 
7,  29,  in  the  chapter  under  tbe  same  title.  Stat 
1874,  chap.  856,  repealed  this  statute,  andenact- 
ed,  under  the  title  of  "An  Act  to  Punish  IHe^ 
Voting,  and  to  Secure  tbe  Purity  of  Electiooa," 
that  "whoever  with  fraudulent  intent  votes  or 
attempts  to  vote  upon  any  name  other  than 
his  own,  at  anv  national,  state,  or  municipal 
election,  or  whoever  knowingly  gives  more 
tiian  one  ballot  at  one  time  of  balfoting  at  an 
election,  shall  be  punished  by  impiisonmeat." 
etc.  Stat.  1876,  chap.  172,  unaer  the  same 
title,  re-enacted  the  statute  with  increased  pen- 
alty. This  included  only  ballots  eiven  in  an 
election  of  officers,  and  was  in  force  when 
Stat.  1881,  chap.  54,  first  provided  for  voting 
in  cities  and  towns,  upon  the  question  of  licens- 
ing the  sale  of  intoxicating  liquors.  When  the 
public  statutes  were  enactm  in  1883,  Stat  1S7S. 
cbap.  172,  was  re-oiacted  in  the  cbaptcr  "Oa 
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the  Manner  of  Conducting  Elections  and  Re- 
turning Votes,"  chap,  7,  ^  57;  and  Stat.  1881, 
chap.  &4,  was  re-enacted  in  cbap.  100,  under 
the  tiUe  "  Of  IntoxicBting  Liquors."  The 
natural  import  of  the  language  of  chap.  7, 
57,  and  the  obvious  purpose  of  its  original 
eDactmeut  and  sub^ueut  re-enactments,  in> 
dicate  that  it  was  limited  to  ballots  cast  in  the 
election  of  ofQcers,  and  does  not  include  all 
ballots  upon  any  matter  which  miji^ht  be  voted 
upon  by  bnllol  at  the  annual  meetins  for  the 
election  of  municipal  officers  in  cities.  It 
very  plain  that  the  statute  cannot  include  bal- 
lots cast  at  town  meetings,  except  in  the  elec- 
tion of  officers.  A  ballot  given  at  a  municipal 
election,  cannot,  by  any  license  of  construction, 
be  made  to  mean  a  ballot  given  at  an  annual 
town  meeting  on  a  question  of  pledging  the 
credit  of  the  town,  or  of  uniting  it  with  another 
towD,  or  of  licensing  the  sale  of  intoxicating 
liquors,  or  upon  any  matter  of  town  concern 
which  Kiay  be  voted  on  by  ballot.  It  is  equally 
dear  that  the  Legislature  could  not  intend  by 
the  words  "balloting  at  such  elections,"  in 
chap.  7,  §  57,  to  include  balloting  on  the  ques- 
tion of  licensing  the  sale  of  intoxicating  liquors 
in  cities,  and  to  exclude  such  balloting  m  towns. 
A  construction  which  gives  a  different  mean- 
hiff  to  the  words  when  ap^ed  to  dties,  from 
what  they  have  when  applied  to  towns,  is 
equally  iiuidmissible  with  a  ponstruction  which 
includes  ballots  given  at  a  town  meeting  upon 
other  matters  than  elections.  This  construc- 
tion is  confirmed  by  a  reference  to  the  statutes 
regarding  voting  by  cities  and  towns,  upon  al- 
lowing wlea  of  intoxicating  liquor  therein. 
When  Stat.  1860,  chap.  415,  prohibiting  sales, 
was  in  force,  Stat;  1870,  chap.  389,  §  2,  author- 
ized sales  of  ale,  porter,  strong  beer,  and  lager 
beer;  §  8  was  in  these  words:  "The  inhabitants 
of  any  city  or  town  may,  on  the  first  Tuesday 
of  July  next,  and  thereafter  on  the  first  Tues- 
day of  May,  annually,  vote  that  no  person  shall 
be  allowea  to  sell  ale,  porter,  strong  beer,  or 
lager  beer,  in  which  case  the  sale  of  such 
liquors  in  such  ci^  or  town  is  prohibited." 
Stat.  1871,  chap.  8B4,  repealed  these  sections 
and  substituted  other  provisions;  §  2  author- 
ized a  city  or  town  to  vote  on  the  first  Tuesday 
of  July,  then  next,  and  thereafter,  annually, 
on  the  first  Tuesday  of  Hay,  that  any  person 
nilght  sell  or  manu'facture  ale,  porter,  strong 
beer,  or  lager  beer  therein:  g  8  provided  that 
meeungs  for  the  purpose  should  be  notified, 
warned,  and  held,  in  the  same  manner  as  meet- 
ings for  the  choice  of  municipa)  officers;  that 
the  meetings  should  be  kept  open  at  least  two 
hours;  that  the  check-list  should  be  used,  and 
the  vote  should  be  by  ballot.  This  special 
meeting  was  clearly  not  an  ' '  election  "  witliin 
the  meaning  of  that  word  in  the  statute,  mak- 
ing penal  the  giving  of  more  than  one  ballot 
at  any  election.  Stat.  1871,  cbap.  334  was  re- 
pealed by  the  effect  of  Stat.  1876,  chap.  99, 
whidi  provided  for  the  granting  of  licenses,  for 
the  sale  of  intoxicating  liquors,  by  the  mayor 
and  sldermen  of  cities  and  the  selectmen  of 
towns.  Stat.  1881 ,  chap.  54,  which  prohibited 
the  g^ranting  of  such  licenses,  except  in  dties 
and  towns  which  voted  to  authorize  them,  pro- 
Tii^  for  a  vote  in  the  manner  provided  tor  in 
Stat.  1871,  chap.  S84:  except  that  instead  of  re- 
quiring a  speoiil  meeUng  on  the  first  Tuesday 
3  Habb. 
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of  Mav,  annually,  it  provided  for  voting  at  the 
annual  meeting  in  towns.  These  woras  show 
an  intention  to  fix  the  time  and  occasion  when 
the  voting  should  he  had,  and  not  to  enact  that 
ballots  (n  dties  upon  the  quettion  of  Ucendng 
should  he  taken  to  be  ballots  given  at  an  dec- 
tion  within  the  meaolng  of  that  word  in  the 
statute  upon  elections. 

We  think  that  the  contention  of  the  defend- 
ant, ttiat  the  ballot  intended  hj  the  statute 
upon  which  the  complaint  is  framed  is  a  bal- 
lot for  national,  state,  or  municipal  officers, 
and  that  the  complaint  charges  no  offense  under 
the  statute,  is  sustained. 

If  the  complaint  Is  good  as  charging  a  mis- 
demeanor at  common  law  (see  CommomDeaith 
V.  80^,  9  Mass.  417),  it  was  an  offense  of 
which  the  police  court  of  Lowell  did  not  have 
jurisdiction,  and  it  Is  unnecessary  to  consider 
the  objections  to  the  suffldency  of  the  com- 
plaint. 

Bxe^UoM  mutaiaed. 


Betsy  A.  BATCHELLER 

V. 

COMMERCIAL  UNION  ASSURANCE  CO. 

Where  the  plaintiff,  in  a  suit  to  collect  for 
a  loss  uoder  a  policy  of  Insurance  npon 
a  Bcfaoolhouse  which  had  been  burned, 
was  the  wife  of  the  person  who  had 
erected  the  building  under  a  contract 
with  the  school  district,  entered  into  be- 
fore the  location  of  the  baUdin^  had 
been  determined;  and  where  such  con* 
tractor  had  induced  the  subsequent 
location  upon  a  lot  near  his  own  resi- 
dence^  and,  while  he  was  erecting  the 
building,  had  acquired  title  to  the  lot, 
declaring  his  intention  to  convey  the 
property  to  the  district,  subsequently 
recelviiiK  payment  for  the  erection 
of  the  btmdtng,  and  successfully  urf^ng 
that  the  dlatnot  should  obtain  an  in- 
nrance  upon  the  building;  but,  eight 
years  after  he  had  received  payment, 
the  school  district  havinf^been  abolished 
and  the  town  of  Sutton  becoming  its 
successor,  be  asserted  ownership  in 
the  same  and  effected  an  insurance 
thereon  in  his  own  name,  subsequently 
assigning  the  policy  and  conveying  the 
land  to  his  wife,  tbroogh  a  trostoe, — it 
was  held  that  these  facte  required  that 
it  should  be  left  to  the  Jury  to  deter- 
mine  whether  the  schoolhouse  was  the 
personal  property  of  the  town  of  Sutton. 

(Worcester  FOed  Febniary  83. 1887.) 

ON  report.  New  Mai  granted. 
Action  of  contract  on  a  policy  of  fire  in- 
surance upon  a  schoolhouse.  The  defense  was 
that  the  insured  had  no  insurable  interest.  The 
case  was  heard  In  the  superior  court  before 
Hnmmond,  J.,  who  found  the  facts  substan- 
tially as  follows: 

Pkintifl  was  the  wife  of  Horace  Batcheller 
of  Sutton.  Prior  to  September.  187S,  a  school- 
house  in  Sdiool  District  No.  7  in  Button  was 
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buroed.  and  tbe  school  was  thereafter  held  in 
the  house  of  plaintiflrB  husband.  Several  law- 
ful meetings  of  tbe  district  were  held  io  regard 
to  buildiuj^  a  new  schoolhouse,  which  ciunii- 
nated  in  a  vote  to  let  the  contract  for  building 
a  schoolboiise  to  Horace  Batcheller  for  the  sum 
of  $748,  be  being  tbe  lowest  bidder.  A  con- 
tract was  duly  entered  into  between  the  dis- 
trict  and  Batcheller,  dated  Februarv  28. 1876. 
which  proTided  that  said  Batcheller  was  to 
grade  tbe  lot  agreed  upon  by  tbe  district  for 
ttie  site  of  the  schoolhouse,  to  put  in  founda- 
tions, furnish  the  underpinning,  and  door-steps, 
furnish  all  the  material,  etc.,  and  finish  in 
good,  substantial,  and  workmanlike  manner, 
upon  tbe  site  designed  by  said  committee,  a 
schoolhouse  for  said  distnct;  tbe  materials  to 
he  furnished  and  schoolhouse  btiilt.  agreeably 
to  plans  and  specifications  annexed  anafmade  a 
part  of  the  agreement;  tbe  whole  to  be  finished 
and  completed  before  May  15, 1876.  February 
26,  1876,  it  was  voted,  on  motion  of  Horace 
Batcheller,  to  get  the  building  insured  as  soon 
as  completed. 

At  the  time  of  making  the  contract,  the  site 
of  the  schoolhouse  had  not  been  agreed  upon, 
and  subsequently,  on  March  16,  1876,  at  the 
special  request  of  Batcheller,  it  was  voted  at  a 
lawful  meeting  "  to  locate  tlie  lot  on  P.  John- 
son's land  west  of  Widow  Kelly's,"  this  being 
a  site  near  the  house  of  Horace  Batcheller  and 
specially  advocated  and  pressed  upon  the  dis- 
trict by  him.  The  schoolhouse  was  constructed 
on  such  land,  and  according  to  contract  on 
firm  and  permanent  foundation,  set  in  the  earth, 
and  not  on  posts  or  wooden  blocks. 

Batcheller  was  paid  the  contract  price  ($748) 
on  or  before  May,  16,  1876,  and  the  building 
was  thereafter  occupied  by  the  district  untfl 
the  district  was  terminated  by  the  general  Act 
of  the  Legislature  abolishing  school  districts,  in 
1882;  after  which  the  town  of  Sutton  occupied 
the  building  uninterniptedly  for  the  regular 
terms  of  school,  including  the  term  ending  the 
latter  part  of  February,  1884. 

Tbere  was  considerable  dilficulty  in  settling 
mattera  with  Batcheller  in  full,  he  having 
claimed  a  large  sum  of  money  for  extra  work, 
etc.;  but  in  1877,  on  the  adjustment  of  other 
matters.  Batdieller  gave  the  following  receipt: 
"South  Sutton,  May  16,  1876. 

Received  of  Edwin  H.  Leaver,  Treasurer  for 
School  District  No.  7,  $748  in  full  for  budding 
a  schoolhouse  according  to  contract  and  specifi' 
cations  thereto  aunesed. 

Horace  Batcheller." 
March  5,  1881,  at  a  legal  meeting  at  which 
Mr.  Batcheller  was  present  and  took  a  part  in 
the  discussion  of  the  question,  it  was  voted  to 
raise  $35  for  insurance  and  repairs  on  this 
schoolhouse  building;  and  subsequently  Batch- 
eller bad  a  convei^tion  with  one  Morse  in  re- 
gard to  calling  a  new  meeting  to  change  tbe 
insurance  company,  but  such  meeting  was  not 
called. 

At  the  time  Batcheller  was  advoeating  the 
change  of  location  of  the  schoolhouse  to  tiie 
site  where  it  was  finally  built,  he  was  not  the 
owner  of  the  land  upon  which  the  house  was 
biiilt.  Tbe  evidence  tended  to  show  that  he 
made  a  proposition  in  a  meeting,  and  also  to  the 
building  committee,  that,  if  they  would  change 
tiie  location  and  locate  the  schotdhouse  upon 
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Johnsop's  land,  be  would  build  tbe  nme  for 
$748,  and  would  give  the  district  the  bud. 

While  the  bumling  was  in  pxocem  of  coo- 
Btruction.  and  on  April  26,  1876,  BatcbeOer 
purchased  the  land  upon  which  the  schoolfamiBe 
was  located,  from  said  Johnson,  and  took  a 
I  deed  to  himself,  at  or  about  the  same  time 
causing  a  deed  to  School  District  Xo.  7  to  be 
prepared  by  the  same  scrivener.  This  latter 
deed  was  never  delivered,  but  the  scriveoer  and 
others  testified  that  Batcheller  said  be  sbonhi 
deliver  tbe  deed  if  tbe  school  district  eontiiraed, 
but  that  if  the  school  districts  were  abolidied. 
and  the  town  became  charged  with  the  main- 
tenance of  schools,  be  should  not  deliver  tht 
deed. 

After  the  conclusion  of  school  in  Febmaij. 
1884,  Batcheller  took  posBOfikm  of  tbe  scbool- 
bouse,  locked  it  up,  moved  the  furniture  tfaeie- 
from,  and  on  March  4  thereafter  advertised  it 
for  sale  at  public  auction.  On  the  same  Mardi 
4,  he  effected  tbe  insurance  in  question  with  tbe 
defendant  company  "on  his  new  frame  school- 
house  building  size  24  x  34  feet,  piosts  10  feet. " 

A  bill  in  equity  was  filed  by  the  district,  see- 
ing to  restrain  Eiatcbeller  from  interfering  with 
the  schoolhouse,  alleging  that  tbe  district  owned 
the  same  and  seeking  to  compel  him  to  ^e- 
cifically  perform  his  agreement  to  convey  Uie 
land  upon  which  it  stood  to  the  town.  On  the 
bearing  for  a  preliminaiy  injunctioD,  Aprfl  4, 
1884,  an  injunction  pendente  lite  was  granted. 
On  the  evening  of  the  same  day  Batcheller  re^ 
placed  the  furniture  in  tbe  hniloing,  and  early 
the  next  morning  it  was  burned  to  tlie  groond. 
Tbe  bill  in  equity  by  the  district  was  aabse- 
quently  dropi^,  and  a  decree  was  entered  "WH 
dismissed." 

The  plaintiff  in  this  action  obtained  title 
March  31,  1884,  to  the  premises  in  question, 
from  her  husband,  through  ao  intermediary, 
and  the  policy  was  in  due  form  assigned  to  ber. 

It  appeared  thM  the  Insurance  which  the  dis- 
trict voted  to  procure  on  motion  of  Bstcbdler 
in  1875,  was  procured  for  five  years  in  the  Wor- 
cester Mutual,  and  was  renewed  at  the  end  of 
that  five  years  by  the  district,  and  canceled  by 
that  company  in  consequence  of  some  litigaticm 
in  which  Batcheller,  in  1864,  sought  to  recow 
from  the  school  dutrict  in  one  smt,  and  tixjm 
tbe  town  in  another,  r«it  for  tbe  8cfao<4- 
house.  It  was  offered  to  be  shown  by  the  de- 
fendant that  the  town  insured  tbe  schoolbouae 
building  in  the  Fitchburg  Mutual  Insurance 
Companj^at  that  time,  and  has  since  heea  paid 
bv  the  said  company  insurance  on  the  buitdiof . 
This  evidence  ao  offered  was  ruled  oat  by  toe 
court,  and  tbe  defeodant  excepted. 

The  defendant  claimed  that  upon  these  facts 
tbere  was  a  question  for  the  jury  whether  or 
not  there  was  any  such  agreement  between 
Batobeller  and  School  IHstnct  No.  7,  as  made 
the  schoolhouse  the  personal  property  of  the 
district  while  Batcheller^  held  the  title  to  tbe 
land,  or  until  the  time  of 'the  fire. 

The  court  being  of  the  opinion  that  upon  sQ 
the  facte  offered  in  evidence,  the  jury  would 
not  be  justified  in  finding  that  the  achoolhonae 
was  personal  property,  an  between  BMcbeUer 
and  the  town,  ruled  that  there  was  an  insurable 
interest  in  the  plaintiff,  she  being  the  -legal 
owner  of  both  the  land  and  the  schoollioaae  at 
the  time  of  the  asdgnment  of  the  poU<^  to  her. 
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and  at  the  time  of  the  fire;  and,  it  beingadmitted 
that  tbe  value  of  the  property  insurra  was  not 
leas  than  tbe  amount  of  uie  insurance,  directed 
a  verdict  for  the  plaintiff  for  the  amount  in- 
sured and  interest,  which  verdict  was  taken. 
To  this  ruling  the  defendant  excepted,  claiming 
that  the  insured  had  no  insurable  interest  in 
theschoolhouse,  either  at  the  time  of  the  effect- 
inethe  insurance  or  at  any  other  time. 

The  court  reported  the  case  for  determina- 
tion to  the  supreme  judicial  court.  If  the  de- 
fendant  had  a  right  to  go  to  the  jury,  a  new 
trial  to  be  granted;  if  the  ruling  was  correct, 
judCTient  to  be  entered  on  the  verdict. 

Memrt.  T.  G.  Kent  and  George  T.  Dew- 
for  the  plaintiff: 

There  is  notbiogin  the  facts  sufflcirat  to  war- 
rant the  jury  to  And  that  the  building  was  per- 
lonal  property. 

Poor  v.  Oakman,  104  Mass.  809;  Oakman  v. 
Doreh£»ter  Mut.  F.  Im.  Oo.  98  Mass.  S7;  Mil- 
ton V,  GoUy,  5  Met.  78;  Hutehint  v.  SJmw,  6 
Cuab.  58. 

The  aligblest  interest  in  the  property  is  sufB- 
nent  to  become  insurable;  and  the  assurance 
i^mpany  has  nothing  to  do  with  any  equita- 
ble interests  between  tbe  town  or  district  and 
Horace  Batcbeller  or  the  plaintiS. 

William*  V.  Roger  William*  Itis.  Oo.  107  Mass. 
J77;  WaUh  v.  Philadelpliia  F.  A**o.  187  Mass. 
J88,  and  cases  cited;  Carrj/  v.  Commonwealth 
(na.  Co.  10  Pick.  S85;  Strong  v.  Manufacturers 
rju.  Co.  Id.  40:  May,  Ins.     28S,  385. 

Mr.  W.  8.  B.  Hapldm,  for  defend- 
int: 

In  order  to  give  a  building  annend  to  the 
(oil  permanently,  the  character  of  peiwmalty, 
here  must  exist  some  understanding  or  agree- 
nent  between  the  owner  of  the  soil  and  tbe 
>wiier  of  tbe  building;  but  that  such  agreement 
leed  not  be  expressed,  but  may  be  implied  from 
he  circumstances,  is  a  well-established  princi- 
de  of  law. 

ifuTphff  V.  Mdrtand,  8  Cosh.  57S.  678;  Firgt 
"artsA  V.  Jonea,  Id.  184. 190;  Oakman  v.  Dor- 
lufster  Mvt.  F.  Ina.  Co,  98  Mass.  67. 

The  intended  use  of  persona!  property  af- 
[xed  to  realty,  and  the  plain  purpose  to  which 
L  is  devoted,  has  been  held  to  control  the  man- 
er  of  annexa^D,  and  to  raise  implied  agree- 
neats  by  which  it  is  held  to  be  personal, 
ItfaoYigh  both  by  the  manner  in  which  it  is  an- 
exed,  and  the  expectation  that  that  annexation 
rould  be  permanent,  tbe  building  might  be 
eemed  reaW. 

Wood  V.  Hewett,  8  Q.  B.  913,  917,  918;  Lan- 
later  v.  Bye,  5  C.  B.  (N.  8.) 717;  Qef  v.  0*Cto«- 
er,  16  lU.  431. 

la  Cooper  v.  Adam*,  6  Cush.  87.  the  court 
iy-8  there  was  no  evidence  to  prove  that  the 

ouaes  were  even  intended  to  be  held  as  per- 
>nal  property. 

8eeal8offu«8cWv.i2tcA4ird;«.lFairf.429;  Wells 
.  S'lniater,  4  Mass.  614;  Howard  v.  Feasenden, 
i  Allen,  ia4;Dam«v.  Dame.  S8N.  H.  429;  Pope 
.  Skinkie,  4.5  N.  J.  L.  39;  LitUe  v.  WiUfffrd,  81 
linn.  173;  Cent.  Branch  R.  B.  Co.  v.  Frite,  20 
[ad.  480. 

That  this  agreement  that  a  building  shall  be 
ersooalty  may  be  shown  by  inference  from  a 
jbsequent  recognition  of  rights  which  can 
nly  result  from  the  existence  of  such  an  agree- 


ment, is  recognized  in  Maurice  v.  French,  106 
Mass.  8S6. 

Holmea.  J.,  delivered  tbe  opinion  of  the 
court: 

A  majority  of  the  court  are  of  opinion  that 
there  was  evidence  for  tbe  jury  that  the  school- 
house,  insured  by  tbe  defendant,  was  personal 
property,  between  tbe  town  of  Sutton  and 
the  plaintiS  Batcbeller,  and  belonged  to  the 
town.  No  one  doubts  that  if  au  agreement  to 
that  effect  was  proved,  it  would  m  effectual. 
Morri*y.  French,  106 Mass.  826;  Hoteardv.  Fe»- 
senden,  14  Allen,  134;  Ham  v.  Kendall,  111 
Mass.  397;  i><%  v.  Qorham,  6  Pick.  487;  Car- 
penter v.  WaUur,  14D  Haas.  416, 1  New  Eng. 
itep.  586. 

It  appears  by  the  report  that  the  schoolhouse 
was  built  by  Batcbeller,  under  a  contract  be- 
tween him  and  tbe  school  district.  That  con- 
tract was  made  when  It  was  still  uncertain  when 
the  house  would  be  built,  and  before  Batch- 
eller's  promise  to  give  tbe  land.  It  therefore 
mu9t  be  construed  without  regard  to  tbe  own- 
ership of  the  land  oo  which  it  was  built;  and  the 
conclusions  to  be  drawn  from  the  expressions 
used  in  it,  are  not  restricted  by  eviklenoe  that 
tb^  were  issued  with  reference  to  expectations 
then  entertained  as  to  tbe  ownership  of  the  land. 

By  that  contract  Batcbeller  made  an  agree- 
ment, on  February  38,  1876,  with  the  district 
"for  building  for  thera  a  schoolhouse,"  and 
speaks,  of  it  as  "their  scfaoolbouse;"  agrees  to 
furnish  material,  and  to  make  and  finish  "a 
schoolhouse  for  uid  district,"  tbecompensation 
to  be  paid  "on  the  completion  and  acceptance  of 
theschoolhouse."  This  was  executed  by  Batdi- 
eller  and  the  district  under  seal.  On  March  16, 
1876,  it  was  voted,  on  Batcheller's  advocacy,  to 
locate  on  this  land.  On  April  26  of  the  same, 
year,  Batcbeller  bought  the  land.  It  would  seem, 
while  tbe  schoolhouse  was  in  process  of  build- 
ing. The  schoolhouse  seems  to  have  been 
built  in  April  and  May.  At  all  evoits.  It  was 
built  in  pursuance  of  tbe  above  contract.  The 
foregoing  facts,  coupled  wltii  the  using  of  the 
buildingioraschool  by  the  town.aod  with  Batch- 
eller's conduct  as  to*  tbe  insurance,  March  6, 
1881,and  at  other  meetings,aresomeevidence,  at 
least,  that,  as  between  Batcbeller  and  the  town, 
tbe  town  owned  the  schoolhouse;  and  Uiere- 
fore,  as  it  did  not  own  the  land,  that  tbe  house 
was  personal  property.   If  tbe  parties  contem- 

Elated  the  result  that  the  town  ^ould  be  owner 
1  any  event,  it  is  not  necessary  that  they 
should  have  contemplated  specifically  the  legal 
machinery  by  which  the  result  must  be  worked 
out.    Basteti  v.  Daniel*.  1S6  Mass.  547,  649. 

The  case  is  not  like  those  where  a  building  Is 
erected  by  a  party  having  a  bond  for  a  deed^of 
the  land,  as  in  Poor  v.  Oakman,  104  Mass.  809. 
In  such  cases  there  is  nothing  except  the  con- 
templation that  the  party  building  the  bouse 
will  acquire  the  land,  to  show  that  it  is  contem- 
plated that  he  is  to  own  Uie  house.  The  own- 
ership of  the  house  is  wholly  IncideDt  to  the  ac- 
quisition of  the  land. 

The  question  whether  the  plaintiff  bad  an  iu- 
surahle  interest  by  reason  of  posseasion,  or  oth- 
erwise, even  if  the  house  was  personal  prop- 
erty, is  not  raised  by  the  eZoeptions. 
JSew  trial  granted. 


IT.  B.  B.,  T.  m. 
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Lucy  R.  GIBSON 

«. 

MAlfCfPACTURERS  FIRE  &  MARINE 
INSURANCE  CO. 

1.  In  ault  apon  a  jadgmeiit  rendered 
in  one  of  the  U.  S.  Territories,  it  is 
eomi>etent  for  defendant  to  show,  not- 
withstanding the  recitals  in  the  record 
to  the  contrary,  that  the  court  in 
which  it  yraa  rendered  lubd  no  Jnria- 
dietlon  of  the  subject-matter  oi  the 
controversy,  or  of  the  party  defendant. 

2.  Where,  in  pnrsnance  of  the  law  of  the 
Territory,  defendant,  a  forei^  innr- 
anco  company*  had  designated  a  firm 
as  its  agent  for  the  purpose  of  ac- 
knowledg^nif  service  of  process 
afi;ainst  the  company,  and  had  filed  the 
notice  of  such  appointment  with  the 
territorial  auditor,  and  allowed  the  same 
to  remain  thereon  file  after  dissolution 
of  the  firm  and  the  continuance  of  its 
business  by  the  remaining  partner,  it 
cannot  be  heard,  as  against  anyone  with 
whom  it  has  contracted  through  such 
a^^ent,  to  say  that  its  compliance  with 
the  law  was  pretended,  or  that  it  has 
since  saoceBsfuUy  evaded  its  application, 
by  (daiming  that  aervlee  on  the  remain- 
Ins  partner  was  not  a  serrtoe  oa  the 
firm  appointed  as  its  agent. 

8.  Where  the  evidence  of  a  foreign  law 
consists  entirely  of  a  written  document, 
statute,  or  judicial  opinion,  the  ques- 
tion of  its  construction  and  effect  is 
for  the  court  alone. 

(Suffolk  niod  Pebroary  2S,  1887.) 

APPEAL  by  plaintiff  from  ajudgmentof  the 
Superior  Court  of  Suffolk  County  in  an  ac- 
tion of  contract  on  a  foreign  judgment.  Judg- 
ment for  plaintiff . 

The  defense  was  want  of  jurisdiction  in  the 
court  in  wliich  tbe  judgment  was  obtained. 

The  judgment  on  which  this  action  was 
brought  was  for  $1,900.66  damages,  and  $15.95 
costs,  and  was  obtained  in  the  District  Court 
of  New  Mexico  for  the  County  of  Bernalillo,  in 
an  action  commenced  March  17, 1^5,  by  plain- 
tiff against  defendant,  on  a  policy  of  fire  in 


Buraace.  A  copy  of  the  summons  fn  that  ac- 
tion was  served  on  F.  H.  Kent,  as  agent  of  fbe 
defendant  corporation.  The  defenduit  daints 
that,  at  the  time  said  process  was  served  iqioa 
said  Kent,  he  had  not  tlw  pown  to  accept  or 
reoeive  sach  service. 

It  appeared  that  on  April  24,  1884,  the  pwer 
given  below*  was  filed  in  tbe  auditor's  office 
of  the  Territory  of  New  Mexico.  This  paper 
is  at  present  on  file  at  the  auditor's  office,  w^ 
out  being  changed  or  revoked  1^  anything  oo 
file  in  said  office,  and  is  the  only  paper  that  hss 
at  any  time  been  filed  in  said  <^oe  by  de- 
fendant. 

PUintifTs  policy  was  issued  by  defeodast, 
October  39, 1884,  which,  after  reciting  the  ordi- 
nary provisions,  terminated  as  follows:  "Cmia- 
ter«gned  at  Albuquerque,  N.  M. .  this  20th  dar 
of  October,  1884,  F.  H.  Kent  &  Co..  Ageoti.''' 

January  16,  1885.  the  defendant  ceased  to  do 
business  as  an  insurance  company,  and  revoked 
and  abolished  all  its  agencies  for  all  [rarposcc; 
but  no  revocation  was  filed  in  tbe  said  aodiicf's 
office,  and  no  notice  was  givoi  to  tlie  plrar^ 
and  no  notice  was  given  in  the  newspaper?  is 
New  Mexico  of  such  revocation;  andsince  that 
time  F.  H.  Kent  has  not  acted  or  in  any  way 
held  himself  out  as  tiie  defendant's  agent  m 
any  purpose. 

The  case  was  heard  in  the  superior  ooan  cm 
agreed  facta,  the  substance  Ot  which  appeu^ 
from  the  opinion.  The  court  ordered  jodg- 
ment  for  defendant,  and  plaintiff  an>ealed  to 
this  court. 

Mr.  Unas  M.  Child,  for  plaintiff: 

The  decision  of  the  court  of  New  Mexico  oa 
the  question  of  the  agency  of  F.  H.  Kent  ift 
final  and  binding,  and  cannot,  under  the  law,  be 
reopened  by  this  court. 

Freem.,  Judgm.  §  180. 

Meitrrt.  John  C.  Ora^  and  WHUam  L. 
Putnam,  for  defendant : 

No  action  can  be  maintained  on  the  judg- 
ment of  the  court  of  a  foreign  State,  or  o)  so- 
other State  or  Territoiy  of  the  United  States, 
unless  such  court  had  jurisdiction  tbe  ptr- 
son  of  the  defendant 

Oilman  V.  Gitman,  1S6  Mass.  36;  Wr^it  v. 
Andretos,  130  Mass.  149;  Thompton  v.  Wkitmax. 
18  Wall.  457  (85  U.S.  bk.  21,     ed.  8»7). 

Statements  as  to  service,  in  the  record  of  mcti 
a  judgment,  may  be  contradicted  by  parol  evi- 
deoce. 


•POWER  OF  ATTORNEY  TO  ACRNOWLBOOB  SERVICE  OF  PROCESS. 

Know  on  MenhatJuBe  Prenentu,  That  the  Hanufaoturen'  Fire  and  Marioe los.  Co., of  Boston. : 
aaciliufletta,  do  Iiereb7  auttioriae  and  empower; 


HAHs  or  ATtOasKT. 

PLADB  or  BXSIDBIfCB. 

POST  onrca. 

ODUIiTr. 

F.  H.  Kent  A  Co, 

Atbuquerqw. 

BemaUOo. 

A^ots  of  SHld  company,  duly  appointed  and  oommlseloned  in  the  Territory  of  New  Mexico,  for  and 
In  bebalf  of  aaid  company  to  accept  and  aoknowled^  service  of  all  proceHS,  whether  mesne  or  tlaai.  la 
any  action  or  prooeedlo^  against  Bald  company  in  any  of  the  courts  oi  salQ  Territory.  And  It  is  bcn^ 
admitted  and  axreed  that  such  service  of  the  process  aforesaid  shall  be  taken  and  hold  to  be  valid  ana 
Bufflcleot  In  that  behalf,  the  same  as  if  served  upODsald  company,  according  to  the  laws  and  prmaticeet 
said  Territory,  or  of  any  other  State ;  and  all  olalms  or  right  of  error  by  reason  of  the  mannCTOt  waA 
service  Is  hereby  expressly  waived  and  relinquished. 

Witness  our  hand  and  the  seal  of  the  oompany,  this  twenty-fourth  day  of  April,  1BS4. 

Msrtin  Offlllnt.  Tlfaiin  i 
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Cttt^n  Y..BMford,  18  Gray,  Ml.  | 
Apart  from  the  statute  of  New  Mexico,  and 
the  iDstrument  filed  in  the  auditor's  office,  I 
there  could  be  no  serrice  on  the  defendant  in  I 
that  Territory.   At  common  lavr,  which,  apart 
from  statute,  is  the  law  of  New  Mexico,  no 
court  can  acquire  jurisdiction  of  a  foreigo  cor- 
poration by  service  of  process. 

Andremv.  Michigan  Cent.  B.  B.Co.  99  Mass. 
534. 

Even  if  a  foreign  coijwration  does  ever  be- 
come subject  to  the  jurisdiction  of  a  court,  by 
serrice  of  process  on  a  person  not  appointed 
under  a  statute  its  ageut  for  that  purpose,  it 
does  not  become  so  in  a  State  wh^  it  is  not 
dfrfnjg  business,  by  service  on  a  person  who  is 
not  agent  for  any  purpose.  If  any  author- 
ity is  needed  for  this,  it  will  be  found  in  St. 
Clair  V.  Cox,  106  U.S.  3i50  (Bk.  37.  L.  ed.  232). 

No  service  was  made  upon  the  agents  au- 
thorized by  the  instrument  to  receive  service. 
The  authority  to  receive  service  was  given  to 
Kent  and  Berks.  Service  was  made  on  Kent 
alone.  An  authority  to  two  cannot  be  exer- 
cised by  one  alone, 

Sutton  T.  CoU,  8  Pick.  233,  244,  345;  Cope- 
land  V.  MereanUU  Int.  Co.  6  Pick.  198,  202, 
a08;  PtnningUm  v.  Morm,  Dyer,  63  a;  Co.  Lltt. 
40  A. 

In  Drjf  V.  Davj/,  10  Ad.  &  El.  80.  the  de- 
fendant gave  a  guaranty  to  the  firm  of  Mirfin 
&  Dry  for  goods  supplied  by  them  to  her  son. 
The  firm  consisted  of  Mirfin,  Dry,  &  Nicol. 
Kicol  retired  from  the  firm.  The  other  two 
partners  continued  business  under  the  old 
name.  It  was  held  that  the  defendant  was  not 
liable  for  goods  supplied  after  Nicol's  retire- 
ment. 

So  in  BiUingaley  v.  Dawmn,  27  Iowa,  210, 
S13,  it  is  said  tliat  "other  individuals,  although 
under  the  same  name  as  that  of  the  agent  when 
constituted  such,  would  not  hare  the  authority 
to  bind  the  principal." 

See  also  Hartford  Im.  Co.  v.  WiUox,  67  HI. 
180;  Stewart  v.  Rogers,  19  Md.  9ft. 

The  plaintiff  never  knew  of  the  statement. 
It  is  ageneral  rule  that  a  party  cannot  set  up, 
by  way  of  estoppel  against  another  party,  any 
act  or  declaration,  unless  by  reason  of  such  act 
or  declaration  he  has  been  led  to  do  or  omit 
to  do  something  which  otherwise  he  would 
have  not  omitted  or  not  done. 

Plyffioutk  V.  Wareham,  X26  Mass.  475,  478. 

In  Fiteh  v.  Harrington,  13  Gray,  468,  a  rul- 
ing that  acta  of  the  defendant  could  not  estop 
bim  "  unless  knowledge  of  them  was  brought 
home  to^'Uie  plaintiffs   was  held  good. 

See  also  Pott  v.  Eyton.  8  C.  B.  82;  Wood  v. 
JVniKU,  51  Me.  52,  and  the  cases  on  estoppel 
generally. 

The  spedal  appearance  for  the  purpose  of 
objection  to  the  juris^ction  did  not  ^ve  juris- 
diction. 

W<Ulim  V.  Been,  120  Mass.  548;  Harknett  v. 
Hyde,  98  U.  S.  476  (Bk.  25,  L.  ed.  237);  WHght 
T.  Boyntoa,  87  N.  H.  0,  19. 

Pleading  to  the  merite,  order  of  the  court, 
after  the  objection  to  the  jurisdiction  was  over- 
ruled, did  not  give  ttie  court  jurisdiction. 

Wailing  v.  Beers,  and  Harkneaa  v.  Hyde, 
tupra. 

The  defendant's  withdrawal  of  its  appear- 
ance and  plea  by  leave  of  court  and  consent  of 
3  MAsa 


the  plaintiff,  replaced  tt  In  exactly  the  position 
it  would  have  occupied  had  it  never  appeared 
or  pleaded  ut  all  No  authority  for  this  seems 
necessary:  but  the  point  will  be  found  decided 
in — 

Micheui  V.  McCmi,  8  Watte  &  S.  601;  Lodge 
V.  8taU  Bank,  6  Blackf .  557. 

Devew*  J,,  delivered  the  (^dnicm  of  the 
court: 

The  judgment  sued  upon  having  been  recov- 
ered in  one  of  the  Territories  of  the  United 
States,  it  was  competent  for  the  defendant  to 
show,  notwithstanding  any  recitals  In  the  rec- 
ord to  the  contraiT,  that  the  court  in  which  it 
was  rendered  had  no  Jurisdiction  of  the  sub- 
ject-matter of  the  controversy,  or  the  party 
defendant.  Carleton  v.  Bicltford,  18  Gray,  591. 

It  is  not  contended  that,  apart  from  the  in- 
strument filed  in  the  auditor's  office  of  the  Ter- 
ritory, there  could  be  service  upon  the  defend- 
ant in  that  Territory.  The  law  of  the  Territory- 
required  any  insurance  company  doing  business 
to  appoint  an  attomey-at-law  in  each  county 
where  its  agencies  were  established;  and  to  fifo 
with  the  territorial  auditor  an  instrument  duly 
signed  and  sealed,  which  should  authorize  such 
attorney  to  acknowledge  service  of  legal  pro- 
cess, and  also  consenting  that  any  service  of 
process  on  such  attorney  should  be  taken  and 
held  to  be  valid  as  if  served  upon  the  company. 

On  April  24, 1884,  the  defendant,  undertak- 
ing to  comply  with  this  law,  filed  sach  an  in> 
strument,  designating  F.  H.  Kent  &  Co.  .whom 
it  described  as  Its  agents  at  Albuquerque,  upon 
whom  process  coxild  be  served.  The  firm  of 
F.  H.  Kent  &  Co.  consisted  then  of  F.  H. 
Kent  and  one  Berks,  neither  of  whom  bad  been 
admitted  to  the  bar  as  an  attomey-at-Iaw;  but 
this  cannot  be  important,  as  the  defendant  had 
adopted  and  treated  them  as  its  agents  for  the 
purpose  stated  as  such.  Lctfayette  ln».  Co.  v. 
French,  18  How.  408  [59  U.  S.  bk,  15,  L.  ed. 
451J. 

an  April  30,  1884,  ttie  firm  of  F.  H.  Kent  & 
Co.  was  dissolved,  and  F.  H.  Kent  continued 
to  do  business  at  the  same  place,  under  the 
name  of  F.  H.  Kent  &  Co.,  as  the  agent  of  de- 
fendant. Subsequent  to  this  time,  the  policy 
held  by  the  plaintiff  was  effected  through  F. 
H.  Kent,  ana  it  is  upon  him  alone  that  the  ser- 
vice was  made  on  which  the  judgment  is 
founded. 

It  is  the  contention  of  defendant  that  power 
to  receive  service  was  given  to  Kent  and  Berks 
by  the  appointment,  and  that  service  on  Kent 
alone  was  not  Mifflcient.  But  even  if  the  part- 
nership bad  contintud,  a  service  on  one  would 
have  been  sufi3cient.  It  was  as  the  agent  of 
the  company  to  effect  insurance,  tlmtthey  were 
appointed  as  its  agents  to  receive  service  of 
process.  The  ordinary  tmsiness  of  a  firm  may 
be  transacted  by  one  partner,  and  he  might 
alone  acknowledge,  for  the  company  for 
which  the  firm  was  agent,  service  of  process. 
To  do  this  would  be  only  an  act  which  was  re- 
quired by  the  business  the  firm  was  transact- 
ing, and  m  its  ordinary  course. 

It  is  urged  that  where  a  firm  is  sued,  all  the 
partners  must  be  severally  served  with  process; 
and  therefore  each  must  be  so  served,  when,  as 
the  agent  for  another,  It  is  authorized  to 
acknowledge  or  receive  service  of  process. 
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ThU  no  means  follows.  The  Indtvldaal 
partner  has  not  been  made  the  agent  of  the  other 
partner  to  receive  service  on  him,  while  a  prin- 
cipal who  baa  confided  an  agency  to  a  partoer- 
ahip  nuty  fairly  be  deemed  to  have  entrusted 
to  either  the  execution  of  those  acts  which  do 
not,  from  their  nature,  require  the  oonctment 
action  of  all  the  partners. 

Apart  from  ttuse  consideratioDS,  it  appears 
that  although  Kent  and  Berks  dissolved  their 
parhiership  on  April  30,  1884,  F.  U.  Kent  con- 
tinued to  do  business  under  the  tlrm  name  of 
F.  H.  Kent  &  Co.,  and  continued  the  a^cot  of 
the  defendant,  for  the  purpose  of  effectmg  in* 
eurance.  The  authority  granted  to  the  old 
firm  was  renewed  to  Kent  alone,  so  far  as  con- 
ducting the  businesB  was  concerned;  and  F.  H. 
Kent &Co.  continued  to  be  held  out  by  the  de- 
fendant, by  its  notice  in  the  auditor's  office,  as 
its  agent  for  doing  business,  as  in  fact  Kent 
really  was,  and  alM  as  its  agent  to  receive  ser- 
vice. Conducting  business  through  the  agency 
of  F.  H.  Kent  &  Co.,  after  the  dissolution  of 
the  ohnnal  firm,  and  with  full  knowledge  that 
Berks  had  retired,  the  defendant's  agency  was 
thus  renewed  to  Kent  alone,  under  that  name, 
and  continuing  the  notice  in  the  territorial  office 
thereafter  was  an  adoption  of  him,  under  that 
name,  as  the  person  on  whom  process  could  be 
served. 

For  a  similar  reason,  the  fact  that,  while  no 
change  was  made  in  the  territorial  auditor's  of- 
fice, before  service  was  actually  made,  the 
agency  of  F.  H.  Kent  as  F.  H.  Kent  &  Co.  was 
withdrawn, — becomes  unimportant.  The  Leg- 
islature of  New  Mexico  baa  for  its  object  the 
highly  proper  purpose  of  compelling  com- 
panies who  establishol  agencies  and  did  busi- 
ness within  the  Territory,  for  the  sake  of  the 
profits  to  be  derived  therefrom,  to  submit  the 
controversies  that  must  from  time  to  time 
arise,  to  the  adjudication  of  the  domestic 
forum.  Where  the  evidence  of  a  foreign  law 
consists  entirely  of  a  written  document,  stat- 
ute, or  judicial  opinion,  the  question  of  its 
construction  and  effect  is  for  the  court  atone. 
KtiTU  V.  Baker,  99  Mass.  268;  My  v.  Jame$. 
128  Mass.  86.  The  only  evidence  we  have  is 
the  statute  of  New  Mexico  itself,  which  does  not 
appear  ever  to  have  been  the  subject  of  judicial 
construction  In  that  Territory.  Taking  into 
consideration  its  evident  purpose  and  its  utter 
futility,  if  a  company  appointing  an  agent  to 
receive  service,  cot^d,  by  an  act  known  only 
to  the  agent  and  itself,  withdraw  his  powers, 
— ^it  must  be  held  that  this  appointment  was 
irrevocable,  unless  the  revocation  might  be 
made  by  the  appointment,  duly  notified  upon 
the  public  records,  of  a  new  agent,  who  should 
be  competent  to  receive  service  of  process  in 
regard  to  any  controversies  arising  upon  con- 
tracts previously  entered  into.  No  such  act  as 
this  was  done  when  the  service  of  process  was 
made;  F.  H.  Kent  &  Co.  were  still  held  out  1^ 
the  public  records  as  the  agent  on  whom  pro- 
cess might  be  served. 

The  argument  that  it  does  not  appear  that 
the  plaintiff  ever  knew  of  this  appointment, 
that  she  was  not  deceived  by  It.  and  therefore 
that  the  defendant  is  not  estopped  from  setting 
up  that  Kent  was  not  its  agent  to  receive  ser- 
vice of  process,  does  not  impress  us.  She  was 
A  resident  of  the  Territory,  bound  by  its  laws, 
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and  entitled  to  thdr  benefits.   She  had  m  rUt 

to  believe  that  the  defendant  had  complied 
with  the  taws  under  which  alone  it  bad  a  right 
to  do  business  there,  and  that,  otherwise,  it 
would  have  been  restrained  from  so  tkriii^ 
The  act  done  by  defendant  in  publishing  their 
notice  in  the  oflBce  of  the  territorial  aoditor 
was  a  public  one,  for  the  baeflt  of  all  wluim 
it  mi^t  tlien  or  thereafter  concern.  Whetber 
the  plaintiff  took  the  pains  or  not  to  inqnire 
upon  whom  process  should  be  served,  in  case 
oi  controversy  as  to  her  policy,  she  was  enti- 
tled to  the  benefit  of  the  act  thus  publicly  done; 
and  the  defendant  cannot  be  hevd,  as  ngyi^>^ 
anyone  with  whom  it  has  contracted,  and  wiifa 
whom  it  could  only  lawfully  oontiact, — ^by  coo- 
pUance  with  the  law  of  the  Torito^, — to  sar 
that  such  compliance  was  pretended,  or  tliat  il 
has  since  successfully  evaded  its  operation. 
Ju^ment  far  plaintiff: 


Lawrence  KYTE 
p. 

COUHERCIAL  UNION  ASSURANCE  CO. 

1.  A  tenant  by  the  carter  has  an 
sarable  intereat  in  a  booae. 

2.  A  conveyance  of  a  taz>title  intnrnet 
by  the  wife  of  the  inmred  (in  whidi 
he  joined  as  tenant  by  the  eurtmrnr) 
through  a  third  party  to  the  inamrea. 
made  in  order  to  vest  the  entire  title  in 
him,  is  not  a  violation  of  the  oUhm 
of  the  policy  which  avotda  it  if,  iritb- 
out  the  consent  of  the  liuiuanoe  cxna- 
pany,  the  property  shall  be  sold. 

3.  A  local  agent  with  aathoritr  to  reo^re 
premiums  and  issue  polidee  hmm  no  an- 
thority  aa  such  to  waive  the  tenna  and 
conditlonfi  of  the  policy,  or  to  waive  the 
conditions  of  the  fxtlicy  which  require 
the  written  or  printed  assent  of  the 
company  thereto. 

4.  Some  additional  evidence  most  be 
^ven;  as,  thatthe  agent  has  been  beU 
oat  by  the  company  aa  poaanening 

such  authority;  or,  that  the  company 
bad  so  ratified  similar  acts,  or  eo  eoo- 
ducted  itself,  that  the  insured  was  jus- 
tified in  believing  that  he  bad  such  aa- 

thority. 

6.  If  the  agent  has  the  fullest  aathority, 
the  coaoitiona  of  the  policy  cannot  be 
waived  except  in  the  manner  in  whieh 
they  provide  for  such  waiver. 

{Suffolk — ^FUed  VebniuT  M.  U«r  J 

ON  defendant's  exceptions.   Xem  trial  *r- 
tiered. 

Actions  of  contract  upon  two  policies  of  fire 
insurance,  each  for  three  years,  made  by  tt^ 
defendant  cfffporation  and  issued  to  the  plain- 
tiff, one  datea  January  24, 1881,  the  other  April 
2,  1881 ,  upon  property  in  Natlck. 

At  the  trial  in  the  superior  court,  before 
Rockwell,  J.,  the  following  facts  appeued: 

The  first  policy  issued,  for  $2,000,  covered 
property  described  therein  as  "  His  two  and 
one-half  stoiy  frame  dweUing-houae,  aituale  on 
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tbe  south  side  of  East  Central  Street,  Natick, 
!Ma88. ;  permiseion  for  carpenters  to  finish  said 
building."  Tbe  other  policy  was  for  |400,  and 
coveredtbe  property  described  therein  as  "  his 
new  frame  bam  and  shed  attached, situate  about 
85  feet  from  rear  of  dwelling  in  tbe  south  side 
of  Central  Street,  Natick,  Mass." 

Both  policies  were  in  form  what  is  known  as 
the  "Massachusetts  Standard  Policy,"  and  com- 
plied with  Pub.  Stot.  chap.  119,  g  139. 

At  the  time  tbe  first  policy  was  issued,  tbe 
property  to  be  covered  tyy  it  was  In  process  of 
erection.  Two  deeds  were  offered  by  plaintiff 
to  Tpmve  bis  title  to  the  premises,  one  dated 
February  19,  1876,  the  other  May  25,  1880. 
At  the  time  the  policy  was  placed,  as  well  as  at 
the  time  of  tbe  loss  by  fire,  Kyte  was  a  married 
mao  and  had  four  minor  children,  his  wife's 
name  being  Joanna  Kyte.  Sometime  after 
Kyte  received  the  deed  of  1876.  the  premises 
were  sold  for  taxes  to  William  NuU,  and  said 
Nutt  deeded  the  same  toJoanna  Kyte,  April  19, 
1879,  by  quitclaim  deed,  tbe  consideration  ($31) 
being  paid  by  plaintiff,  Lawrence  Kyle. 

Julv  27,  1881,  Joanna  Kyte,  for  a  nominal 
oonsiaeratlon,  deeded  tbe  premises  to  John  P. 
Kvte,  in  which  deed  Lawrence  Kyte  joined, 
rakasing  his  right  as  tenant  by  cujlesy.  John 
F.  Kyte,  by  deed  of  same  date  and  same  con- 
eideration,  deeded  the  premises  to  Lawrence 
Kyte. 

Counsel  for  the  defendant  asked  the  court  to 
give  the  jiuy  tbe  following  instruction,  relative 
to  said  conveyance:  "If  yon  find  tbat after 
the  date  of  these  policies,  and  before  the  occur- 
rence of  tbe  fin,  this  property  was  sold  or  con- 
veyed by  deed,  without  tbe  consent  of  the  de- 
fendant company,  then  tbe  plaintiff  Kyte  is  not 
entitled  to  recover." 

The^ourt  declined  to  give  this  instruction, 
but  instructed  the  jury,  among  other  things, 
that  if  the  purpose  of  the  conveyance  was  to 
Test  the  entire  interest  In  the  plaintiff,  it  was 
not  a  violatitm  of  tbe  terms  of  the  policy;  to 
which  instruction,  and  refusal  to  instruct,  the 
defendant  duly  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for 
$2,080.  Further  facts  and  excepuons  appear 
from  tbe  opinion. 

Messrs.  Powera  &  Powers,  for  defendant: 

The  conveyance  by  deed  of  this  estate  bvtbe 
^aintiff,  Lawrence  Kyte,  and  his  wife,  Joanna 
Kyte,  was  a  sale  within  the  meaning  of  this 
clause,  and  avoided  the  policy. 

Multille  T.  Adams,  19  Fed.  Rep.  887,  892; 
Langdonv.  Minn.Mut.F.  Im.Co.  32  Minn.l9S; 
Farmers  Ins.  Go.  v.  Archer,  86  Ohio  St.  60S; 
Bavage  v.  Howard  Ins.  Co.  52  N.  Y.  503;  Bald- 
tein  V.  Ph(mix  Ins.  Co.  60  N.  H.  164;  Foott  v. 
Bartford  F.  Ins.  Go.  119  Mass.  259;  Dailey  v. 
Wesiefuster  Ins.  Co.  181  Mass.  178;  Oaket  v. 
Manufactures  F.  A  M.  Int.  Co.  Id.  164. 

At  the  date  of  this  conveyance  to  John  P. 
Kyte,  the  plaintiff's  sole  interest  in  tbe  property 
was  that  of  tenant  by  the  curtesy.  His  title 
had  tieen  barred  by  tbe  tax  deed  giwn  to 
William  Nutt,  since  more  than  two  years  had 
elapsed  without  ledemptkm  from  the  sale  for 

t83U8. 

Pub.  Stat.  chap.  12,  g  49. 

Tbe  plaintifTs  payment  of  the  conrideraUon 
to  Nutt  did  not  raise  even  a  resulting  trust  in 
favor  of  himself. 

2  Hass. 


JMgerly  v.  Edgerly,  112  Mass.  176;  Oormerais 
V.  Wesselhot^,  114  Mass.  550. 

Where  an  insurance  policy  provides  the  man- 
ner in  which  its  terms  ana  condilions  shall  be 
waived,  it  is  to  be  regarded  as  a  reasonable  lim- 
itation, and  only  the  manner  prescribed  will  be 
effectual.  This  rule  of  law  is  not  limited  to 
Massachusetts. 

Wi^eester  Bank  v.  Hartford  F.  Ins.  Co.  11 
Cush.  265,  268;  Haie  v.  Mechanics  Mut.  F.  Ins. 
O^.  6Gray,  169;  Barter  v.  C^tea  Mut.  Ins.  Co. 
1  Allen,  294;  Leev.  Howard  F.  Ins.  Co.  8  Oray, 
583;  Miilreyv.  Shawmiit  Int.  Co.  4  Allen,  116; 
Carpmter  v.  Providence  Washington  Ins.  Co.  16 
Pet.  495,  512  (41  U.  8.  bk.  10,  L.  ed.  1044); 
WaUh  V.  Hartford  F.  Int.  Go.  78  N.  Y.  8,  10; 
Sani^ord  v.  Handy,  28  Wend.  260. 

In  those  cases  where  tbe  strictness  of  this  rule 
has  been  somewhat  relaxed,  a  local,  or  even  a 
general  agoit,  cannot  waive  a  condition  in  the 
policy  requirfaig  the  written  or  printed  assent 
of  the  company,  unless  it  is  shown  that  he  had 
the  express  authority  of  the  company,  or  tbat 
the  company  has  so  ratified  similar  acts  of  the 
agent  as  to  justify  the  insured  in  believing  that 
the  agent  possesses  this  authority. 

Walsh  T.  Harfford  F.  Int.  Co.  ^  Ni  Y.  5, 10; 
Van  Allen  v.  Fa/rmeri  Joint  Stock  Int.  Co.  64 
N.  Y.  469;  flw«A  V.  Westeketier  F.  Ins.  Co.  68 
N.  y.  581;  Lohncs  v.  Ins.  Go.  of  K  A.  131 
Mass.  489;  Clevenger  v.  Mvtual  L.  Ins.  Co.  2 
Dak.  114;  Harrison  v.  City  F.  Ins.  Co.  9  Allen, 
281;  Stnngham  v.  St.  Mdkolas  Int.  Go.  4  Abb. 
N.  Y.  App.  816;  Mentz  v.  Lancaster  F.  Ins.  Co. 
79  Pa.  475;  Catoir  v.  Amtriean  Ins.  Co.  88  N. 
J.  L.  487 ;  Shuggart  y.  Lyeomina  F.  Int.  Go.  55 
Cal.  408;  Merterau  t.  Pliemixint.  Gb.66  K.  Y. 
274;  WiilcuU  v.  Northwestern  Mvt.  L.  Int.  Co. 
81  Ind.  300,  809;  Kniekerhocker  Int.  Co.  v. 
Norton,  96  U.  8.  284  (Bk.  24,  L.  ed.  689);  Lynn 
V.  Buryoyne,  18  B.  Mon.  400;  Tate  v.  dtisent 
Mut.  F.  Ins.  Co.  18  Gr^.  79;  Am.  Gent.  Int. 
Co.  V.  McLanathan,  11  Kan.  583. 

Since  the  policy  contained  this  restriction 
upon  the  power  of  tbe  agent,  which  was  well 
known  to  the  plaintiff,  the  burden  of  proof  was 
upon  him  to  snow  that  the  local  agent.  Blaney, 
had  authority  to  waive  this  clause  by  oral 
agreement.  Such  authority  could  not  be  pre- 
sumed as  a  matter  of  law. 

2  Wood,  F.  Ins.  §  428. 

Mettrt.  R.  D.  Sndlth  and  O.  ^.  TirrdU*  for 
plaintiff: 

A  sale  by  one  partner  to  his  copartner  and  a 
mortgage  back  of  the  seller's  share  of  the  part- 
nership property,  is  not  a  breach  of  the  condi- 
tion of  the  policy  relative  to  a  sale  without  the 
written  assent  of  the  insurer. 

Powert  V.  Ovarian  F.  d  L.  Int.  Co.  188 
Haas.  108. 

Even  expenditares  on  another  man's  house 
give  an  insurable  interest. 

Looney  v.  Looney,  116  Mass.  286. 

Insurance  on  a  building  on  leased  land  as  tbe 
pr^rty  of  the  insured,  has  been  declared  good. 

Fowle  V.  Springfield  Int.  Co.  123  Mass.  191. 

When  one  conveyed  land  on  which  his  house 
stood  to  secure  another,  taking  an  instrument  of 
defeasance  which  was  not  recorded,  and,  after 
loss  by  fire,  the  land  was  reconveyed  to  insured, 
said  sales  did  not  avoid  the  policy. 

Walsh  V.  Fire  Atto.  of  PhUa.  127  Mass. 
888. 
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An  insurable  interest  may  exist  without  any 
leai  title  in  the  property. 

wmiam$  V.  Soger  Wmam  Im.  Co.  107 
Mass.  S77:  Carter  v.  Humboldt  la$.  Oo.  12  Iowa, 
387;  Iruuranee  Oo.  Slinmm,  108  U.  8.  25  (Bk. 
36,  L.  ed.  478). 

A  husband  may  insure,  as  bis  own,  property 
in  which  he  is  tenant  by  the  curtesy,  and  he  has 
a  right  to  the  amount  of  the  insurance  in  case 

of  lOBS. 

Franklin  In*.  Co.  v.  Drake,  2  B.  Mon.  47; 
Barrit  v.  York  Int.  Co.  60  Pa.  841. 

The  instruction  requested  relative  to  the  iUe- 
keeping  or  sale  of  intoxicating  liquors,  was 
rightly  refused.  It  was  too  broad.  An  illegal 
keeping  or  sale  of  liquors  on  one  occasion  onlv, 
under  the  ruling  requested,  would  render  t&e 
policy  void.  But  a  temporarr  ill^al  nse  of 
property  does  not  prevent  a  policy  from  reriv- 
ing  after  such  uae  has  ceased. 

BinOdeu  T.  Ommnia  F.  In*.  Oo.  140  MaB& 
88. 

The  Jury  were  fully  instructed  that,  if  there 
were  such  changes  in  the  occupation,  by  put- 
ting up  the  sign  or  the  keeping  or  sale  of  intox- 
icating liquors,  or  in  any  of  the  particulars  as  to 
which  evidence  was  adduced,  affecting  or  in- 
creasing the  risk  under  the  policy,  they  were  to 
consider  that  evidence,  and  find  theu*  verdict 
accordingly. 

Baffei^  T.  New  .Srufwtmal;  In$.  Co.  8  Harr. 
(N.  f.)  480. 

Dvveai*  J.,  delivered  the  o[rinion  of  the 
court: 

There  does  not  appear  to  have  been  any  mis- 
representation of  his  titie  by  Eyte  when  he  re- 
ceived his  policy,  and  whatever  may  have  been 
the  effect  of  the  sale  of  the  land  for  taxes, 
be  was  certainly  tenant  by  the  curtesy,  and 
this  was  sufficient  to  give  him  an  insurable  in- 
terest. WiUiama  v.  nMerWiUiaTiuIna.Co.  107 
Mass.  877;  Harria  v.  "fork  Int.  Co.  60  Pa.  841. 

The  instruction  of  the  presiding  judge— that 
if  the  purpose  of  the  conveyance  by  his  wife, 
Joanna  (in  which  he  joined  as  tenant  by  the  cur- 
t<sv),was  to  vest  the  entire  interest  in  the  plain- 
tin,  it  was  not  a  violation  of  the  terms  of  the 

Eolicy — bad  reference  to  the  transaction  as  it 
ad  been  descril^d.  The  evidence  showed  this 
to  have  been  a  transfer  of  a  tax-titie  interest  by 
Joanna,  the  wife  of  the  plaintifE,  through  a 
third  party  to  him.  The  seisin  of  this  third 
party,  John  P.  Kyte,  was  instantaneous  only, 
and  be  was  merely  a  conduit  through  whom 
the  full  title  was  to  be  passed  to  Lawrence.  To 
hold  the  conveyance  by  Joanna  Kyte,  Lawrence 
assenting  to  and  joining  in  it,  as  a  sale,  within 
the  cUuses  of  the  policy  which  avoids  it  If, 
witiiout  the  written  or  printed  assent  of  the 
company,  the  "property  shall  be  sold,"  would 
be  to  construe  ft  toostrictiy  and  to  attribute  to 
it  a  meaning  which  it  was  not  intended  to  bear. 
The  plaintiff  would  be  therefore  entitled  to  re- 
cover upon  the  second  count,  which  was  upon 
the  pollcir  on  the  bam,  if  the  verdict  was  not 
for  an  entire  sum,  as  there  Is  no  suggestion  that 
this  was  vitiated  unless  by  the  conveyance  re- 
ferred to.  In  regard  to  the  policy  upon  the 
house,  another  question  is  presented.  The  de- 
fendant had  offered  evidence  that  the  premises 
were  used  by  the  plaintiff,  during  the  time 
covered  by  the  volicy,  for  the  Utegu  sale  of  in- 


toxicating liquors,  and  requested  a  ruling  that, 
if  this  was  the  case^  the  plaintiff  ooold  not  le- 
cover.  This  ruling  was  refused,  and  tbe  ex- 
ception thereto  is  not  now  indsied  on.  The 
jury  was,  in  this  connection,  instracted  that  if 
there  was  such  a  change  in  tiie  use  of  tbe  boose 
and  tbe  manner  of  its  occupation  0X  having 
been  insured  as  a  dwelling-house)  as  to  increase 
the  risk,  without  the  knowledge  of  the  plaintiff, 
that  this  would  affect  the  policy.  Tbe  ^aintifl 
then  offered  the  evidence  of  Aiexaoder  Blaner, 
the  local  agent  of  defendant,  and  chairman  of 
the  selectmen  of  Katick,  that  the  plaintiff  had. 
during  the  time  (x>vered  by  the  poiicr,  recdnd 
a  victualer's  license  and  one  to  sell  spintooi 
liquors  of  all  kinds,  and  that  be  informal  plus- 
tiff,  on  granting  the  license,  that  he  coold  caa- 
tinue  under  the  policies  ofinsDranceaBtbOTtbeD 
existed,  although  he  would  hare  to  cbam 
him  more  the  next  time.  The  plaintiff,  as  wol 
as  Blaney,  testified  as  to  the  conversatitHi,  as 
stated  in  the  charge  of  the  learned  judge,  that 
at  the  time  of  obtaining  tbe  license  as  a  victual- 
er,  and  also  to  sell  hquor,  or  at  some  other 
time,  it  was  agreed  that  this  would  not  affect 
anything  during  the  life  of  the  policy,  but  that 
Blaney  would  not  ^ve  imother  policy  oo 
same  terms.  Upon  this  evidence,  the  driead- 
ant  requested  the  court  to  Instruct  the  jury,  ia 
substance,  that  a  local  agent  with  authoritr  to 
receive  premiums  and  bsue  policies,  haa  no 
authority,  as  such,  to  waive  the  terms  and  coo- 
ditioos  of  the  policy,  or  to  waive  the  conditioD 
in  the  policy  whidi  required  the  written  or 
printed  assent  of  the  company  to  any  change  is 
circumstances  or  situation  increanog  the  risk. 
To  these  instructions  the  defendant  was  ai- 
tiUed.  They  correctly  state  the  law,  and  were 
called  for  by  the  evidence.  An  agent  to  reca-n 
premiums  and  issue  policies  is  not,  iwlepeii- 
dently  of  any  evidence  showing  that  he  has  a 
much  larger  authority  than  this,  empowovd  to 
waive  comlitions  so  important  that  parties  have 
seen  fit  to  incoiporate  them  taito  their  contract 
Some  additional  evidence  must  be  offered,  as, 
that  he  bad  been  held  out  by  the  company  as 
possessing  such  authority,  or  that  the  company 
had  so  ratified  similar  acts,  or  so  conducted  it- 
self in  regard  to  bis  other  transactkuis  that  tiie 
insured  was  justified  in  beHevhiK  that  he  had. 
Tate  V.  (Xtizeiu  Mvt.  F.  Int.  Cb.  18  Grav.T*: 
^Triton  V.  dtp  F.  Int.  Oo.  0  Allen,  231: 
Lohn£t  V.  Int.  Oo.  of  N.  A.  121  Mass.  439. 

Nor,  even  If  the  agent  had  the  fullest  autbor 
ity,  could  the  conditions  of  the  policy  be  waived 
other  than  in  the  manner  in  which  they  two- 
vide  for  such  waiver.  The  company  which 
has  seen  fit  to  prescribe  that  the  tenna  and  ooo- 
dltioDS  of  its  policy  shall  only  be  waived  by  its 
written  or  printed  assent,  has  prescrnwd  Mily 
a  reasonable  rule  to  guard  aminst  the  uncer 
ti^nties  of  oral  evidence;  and  by  this  tbe  in- 
sured has  assented  to  be  bound.  Bale  t.  JV^- 
chaniet  Mut.  F.  Int.  Co.  6  Gray,  169;  WorcaUr 
Bank  v.  Barifm-d  F.  Int.  Go.  11  Cush.  865. 

Upon  this  point  the  case  was  suboiitted  by 
the  Teamed  fudge  to  the  juij  only  upon  the 

?uestion  whether  the  plaintiff  acted  in  good 
aith.  This  was  erroneous,  for  the  plaintiff 
might  have  acted  in  entire  good  faith,  and  htm- 
estly  believed  that  his  change  of  occupation  of 
the  premises  insured  was  justified,  upon  the 
oral  permisaiott  of  an  agent,  withoiu  authority 
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lot  any  such  purpose, — and  ^et  by  such  change 
haye  conducted  so  as  to  avoid  hfs  policy. 

It  appears  by  the  exceptions  that  on  August 
-81,  Iwl,  thepremises  were  mortgaged  to  C.  Q. 
Tirrell,  but  for  how  much  does  not  appear; 
that  the  policy  was  indorsed  by  defeo^nt's 
agent,  BLuiey,  who  it  was  admitted  bad  au- 
thority for  that  purpose,— "Payable  incase  of 
loss  to  Charles  Q.  lirrell,  mortgagee,  as  his  in- 
terest may  appear."  The  writ  and  pleadings  are 
not  made  put  of  the  exceptions,  but  it  appears 
thereby  that  the  action  is  brought  by  the  plain- 
tiff for  his  own  benefit  and  that  of  the  mort- 
gagee. The  plaintiff  contends  that  no  change 
In  the  occupancy  would  affect  the  mortgagee's 
interest,  and  therefore,  as  to  this  claim,  no  de- 
fense whatever  is  shown  by  the  terms  of  the 
policy;  that  when  made  payable  to  a  mortgagee, 
no  act  or  default  of  any  person  other  than  such 
mortgagee  or  his  agents,  etc. , '  'shall  affect  such 
mortgagee's  right  to  recover,  in  case  of  loss  on 
such  estate."  But  we  cannot,  upon  this 
argument,  hold  the  exceptions  to  be  Immaterial. 
No  such  quesdon  as  this  was  ever  passed  on  by 
the  presioing  judge.  Apparently  the  case  was 
tried  88  if  the  plmntlff  was  the  only  party  in- 
terested, and  tne  exceptions  do  not  show,  and 
were  not  Intended  to  show,  the  relation  of  the 
mortgagee,  either  to  the  plaintiff  or  the  defend- 
ant. It  was  not  suggested  at  the  trial  that  the 
mortgagee  had  any  independent  right  to  recover, 
nor  can  we  say  what  might  have  wen  the  course 
of  the  trial  if  he  had  sought  to  establish  any 
auch  right.  The  questions  that  might  arise, 
should  he  undertake  to  do  so  in  this  action,  it 
would  not  be  profitable  to  determine  or  even 
discuss  In  advance. 

As  to  the  second  count,  the  exceptions  are 
orerruled;  as  to  the  first,  the  exceptions  are  sus- 
tained. As  the  verdict  is  for  one  sum  in  both 
counts,  it  must  be  set  a^e  and  a— 

JS'ew  Mai  ordered. 


COMMONWEALTH  of  Massachusetts 
«. 

James  A.  WABR^. 

The  ooart  properly  submitted  to  the 

inry  to  oetenuine  from  their  general 
;aowIedge,  in  the  absence  of  evidence 
showine  how  they  were  xisually  pro- 
nounced, the  qaestion  whether  the 
namee  "Celestift"  and  **Celeate**  were 
usually  and  ordinarily  pronounced 
alike. 

(Norfolk  spiled  February  28. 1887.) 

ON  defendant's  exceptions.  Overruled. 
On  motion  to  quasb  for  variance  between 
the  name  "Celeste  as  alleged,  and  the  name 
"Cdestia"  as  proved. 
Mr.  J.  X*.  Eldridm.  for  def«idant: 
The  question  of  munomer  was  not  right- 
folly  submitted  to  the  jury.   There  must  be 
some  limit  to  the  province  of  a  Jury.  Their 
findings  must  be  based  on  reason  and  evidence. 
In  this  case  on  tbe  evidence  the  jury  were  not 
warranted  in  finding  that  the  names  were  usual- 
ly and  ordinarily  pronounced  alike,  or  so  pro- 
nounced. 
S  Mass.  ' 


Oommmwealth-v.  Jmningt,  ISl  Mass.  47,  dlf 

fers  from  this  case. 
Mr.  Harvey  N.  Sheoardt  Atly- 

Qen.,  for  the  Commonwealth: 

The  motion  to  quash  was  properly  overruled. 

Heard,  Mass.  Cr.  L.  p.  786;  Oommoamalth  v. 
Jmning»,  131  Mass.  47. 

There  was  no  variance  between  the  name 
"  Celeste"  as  alleged,  and  the  evidence;  and 
the  court  property  submitted  the  question  to 
the  jury  with  instructions  that  if  the  names 
"  Oelestia"  and  "  Celeste"  were  ordinarily  used 
and  pronounced  alike  there  would  be  no  vari- 
ance. 

CommontDealth  v.  Stone.  103  Mass.  431;  Com- 
monwealth V.  Donovan,  18  Allen,  571;  Oommon- 
wealth  T.  Jmningi,  mpra. 

Gardner,  J.,  delivered  the  opinion  of  the 
court : 

The  province  of  the  court  and  Jury,  in  cases 
like  the  present,  is  governed  by  the  following 
rule:  If  two  names  spelled  dlneraitly,  neces- 
sarily sound  alike,  tbe  court  may,  as  matter 
of  law.  pronounce  them  to  be  tdem  tonatu; 
but  tf  they  do  not  neceraarily  sound  alike,  the 
question  whether  they  are  idem  aonane  is  a 
question  of  fact  for  the  jury.  Queen  v.  Davit, 
4  New  Seas.  Cas.  411;  8.  6.  6  Cox  C.  C.  387; 
8.  C.  3  Den.  C.  C.  338.  In  that  case  the  court 
held  as  a  matter  of  law  that  "  Darius"  and 
"Trius"  were  idem  tonans.  The  conviction 
was  quashed;  Coleridge,  J.,  saying  that  if  tbe 
question  bad  been  left  to  the  jury,  there  can  be 
no  doubt  that  a  Dorsetshire  jury  would  have 
found  that  "Darius"  and  "Trius"  were  the 
same  name. 

The  case  at  bar  is  similar  to  that  of  Common- 
weatth  V.  Donovan,  18  Allen,  67.  which  was  an 
Indictment  for  larceny  from  John  Mealey.  The 
witness  testified  that  his  name  was  speHed  Malay 
or  TSaley,  and  that  he  was  called  Maley,  but 
never  Mealey.  The  court  left  it  to  the  jury  to 
sav  whether  the  name  proved  was  idem  9onan$ 
with  the  one  In  tbe  inmctment.  After  verdict 
of  guilty,  this  court  held  that  the  instructions 
were  correct. 

The  court  submitted  to  the  Jury  hi  the  case  at 
bar  the  question  whetherthe  names  "  Celeatla" 
and  "  Celeste"  were  usually  and  ordinarily  pro- 
nouDcM  alike.  The  jury  were  to  determine 
this  from  their  general  knowledge,  in  the  ab- 
sence of  evidencfe  showing  how  they  were  usual- 
ly pronunced,  as  in  the  cases  above  cited. 

in  GomnumtBfolth  v.  Jenningt,  131  Mass.  47, 
evidence  was  before  tbe  Jury  as  to  tbe  way  the 
name  was  ordinarily  pronounced.  The  ruling 
of  the  superior  court  was  correct. 


John  M.  BROWN 
a. 

George  O.  LADD. 

In  a  suit  upon  notes,  in  which  it  appeared 
that  the  notes  were  eiven  and  received 
in  Daymen/ of  a  Judgment  rendered 
In  Massachusetts,  upon  wliich  an  ac- 
tion was  pending  in  new  Hampshire; 
and  that  the  agreement  between  the* 
plaintiff  and  dnoidant  was  that  said 
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»etlon  shoold  be  aettled  and  entered 
"neither  party  as  to  all,"  and  that  the 
cUumant,  who  vas  an  unole  of  the  de- 
fendant, and  who  appeared  asserting  a 
right  to  the  funds  in  the  hands  of  the 
trustee,  ahoald  be  permitted  to  draw 
the  money;  and  that  said  entry  of 
"neither  party**  was  made  in  pursuance 
of  said  agreement, — evidence  oflfered  by 
the  defendant  to  show  that  the  Massa- 
chasetts  Judgment  was  ftaudnlent  was 
properly  excluded. 

(Suffolk  FUed  Harob  23. 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  contract  tried  in  tbe  superior 
court  before  Bacon.  J.,  without  a  jury. 

The  plaintiff  put  in  tbe  four  notes  and  rested 
his  case.  Tbe  defendant  claimed  and  testified 
that  the  notes  were  ffiven  solely  upon  the  prom- 
ise of  tbe  plaintiETs  attorney  Wiggin,  that  a 
certain  judgment, — obtained  by  tbe  plaintiff 
against  tbe  aefeadant  on  a  writ  dated  October 
81,  1874,  returnable  to  the  Superior  Court  for 
Suifolk  County,  for  $407.21  damages  and 
$87.77  costs,  for  which  execution  issued,  but 
had  not  been  returned, — should  be  discharged; 
but  it  had  not  been  discoarged.  He  also  claimed 
that  the  notes  were  obtained  by  fraud  and  mis- 
represeutation,  and  were  based  on  fraud  and 
were  void  and  were  without  consideration,  and 
that  tbe  consideration  bad  failed.  The  papers 
and  extended  record  of  said  action  were  put  in 
evidence,  from  which  it  ai^wared  that  toe  de- 
fendant's appearance  and  answer  were  duly 
filed,  denying  by  general  issue  and  special  ma^ 
ter  the  plaintiff's  claim ;  and  on  January  3, 1876, 
the  defendant,  by  his  attorney  of  record,  not 
present  counsel,  filed  in  said  case  a  suggestion 
of  the  bankruptcy  of  tbe  defendant,  and  the 
case  was  continued  from  term  to  term  till  the 
April  Term,  1877,  when  the  defendant's  said 
attorney  of  record  signed  and  filed  in  said  court, 
April  18,  1877,  an  agreement  for  said  judg- 
ment without  bearing  or  trial,  which  the  de- 
fendant at  tbe  trial  of  the  case  at  bar  claimed 
was  a  secret  agreement  in  fraud  of  his  creditors 
In  bankruptcy,  and  was  without  his  know- 
ledge, amseot,  or  autbori^.  Defendant  also 
claimed  that  the  said  attonuir  of  record  in  that 
case  was  not  at  that  time  his  attorney,  in  fact, 
but  was  acting  in  tbe  interest  of  another  party; 
and  that  said  judgment  was  obtained  through 
fraud,  and  was  fraudulent  as  to  his  creditors  m 
bankruptcy  and  as  to  himself;  and  tbe  defend- 
ant's counsel  asked  him  at  the  trial  of  the  case 
at  bar  whether  the  attorney  of  record  who 
rigned  said  agreement  for  judgment  was  his  at- 
torney in  fact  and  whether  said  agreement  was 
with  his  knowledge,  consent,  or  authority,  for 
the  purpose  of  showing  fraud  in  obtdning  said 
notes,  and  that  they  were  based  on  fraud  and 
void.  The  defendant  offered  no  evidence  tend- 
ing to  show  that  the  plaintiff  bad  any  notice  or 
knowledge  that  the  defendant's  attorney  of  rec- 
ord, who  signed  aald  agreement  for  judgment, 
was  not  then  his  attorney  in  fact  The  evidence 
was  excluded,  and  tbe  defeudAt  excepted. 

The  defendant  claimed  that  there  was  a  secret 
agreement  between  the  attorney  who  made 
•said  agreement  for  ludgment  and  tbe  plaintiff, 
whereby  the  plaintiff  should  withdraw  his  ob- 
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jectlons  to  tbe  defendant's  discharge  in  bai^- 
ruptcy  in  the  United  States  Court,  then  peod- 
ing,  uid  be  allowed  to  get  judgmmt  against  tbe 
defendant  in  said  superior  court  actim  for  (be 
same  amount  for  which  be  had  proved  bis  claha 
against  tbe  defendant's  estate  in  bankruptcy, 
and  for  which  tbe  defendaut  testified  that  the 
plaintiff  was  paid  $100  bv  said  attorney  of  rec- 
ord for  defendant  in  saia  action  in  part  pay- 
ment of  said  claim.  All  which  the  defendaat 
claimed  was  a  fraud  upon  him  aod  upon  hi» 
creditors  in  bankruptcy,  and  made  void  said 
notes.  And  the  defendant  offered  to  pat  in  evi- 
dence tbe  United  States  clerk  of  the  court's  cer- 
tificate of  the  filing  of  the  petition  in  bank- 
ruptcy against  tbe  defendant,  December  23, 
1875;  the  said  clerk's  attested  copy  of  proof  of 
said  John  M.  Brown's  claim  against  the  defend- 
ant in  said  banbruptt^  prowedings,  cS  matt 
amount  as  his  claim  in  said  superior  court  ac- 
tion, filed  October  28,  1876;  the  said  idert's 
attested  copy  of  the  appearance  of  said  J<dui 
jM.  Brown,  tooppose  the  dischargeof  said  bank- 
rupt, filed  March  9.  1877;  said  clerk's  attested 
copy  of  John  M.  Brown's  withdrawal  of  bit 
objections,  and  his  consent  to  the  discharge  ftf 
said  Ladd  in  bapkruptcy,  filed  April  18,  1877, 
and  the  certificate  of  discbarge  of  said  Ladd  m 
bankruptcy,  granted  April  25.  1877,— «n  of 
which  were  ruled  out,  and  defendant  excepted. 

The  plaintiff  Introduced  in  evidence  the  rec- 
cord  of  an  action  brought  by  the  plaintiff 
against  tbe  defendant  in  the  Supreme  Court  for 
the  County  of  Rockingham  and  State  of  New 
Hampshire,  entered  at  the  October  Term,  a.  n. 
1877,  of  said  court,  brought  upon  said  judg- 
ment of  the  Superior  Court  for  said  Oonnty  m 
Suffolk,  in  which  Daniel  O.  Waldron,  adadn- 
istrator  of  the  estate  of  Sarah  L.  Fletcbo-,  was 
summoned  as  trustee  of  tbedefeudant;inwhKb 
action  tbe  defendant  was  defaulted,  and  Janus 
F.  Marston  appeared  as  claimant  of  the  funds 
in  the  bands  of  tbe  trustee.  It  appeared  by  the 
record  that  siud  action  was  entered  "neither 
party  as  to  all"  at  the  January  Term,  a  .  d.  18*9. 
about  the  date  of  tbe  notes  insult;  and  tbe  plain- 
tiff offered  evidence  tending  to  show  that  faid 
notes  were  given  and  received  in  payment  oi 
the  judgment  rendered  in  said  Suffolk  County, 
upon  which  said  action  was  founded,  and  with 
tbe  agreement  between  the  plaintiff  and  defoid- 
ant  tbat  said  action  sboufd  be  settled  and  en- 
tered, neither  party  as  to  aU,  and  tbe  claimaot, 
who  was  an  uncle  of  the  defendant,  should  be 
permitted  to  draw  the  money  in  the  hands  cf 
said  administrator;  and  that  said  entiy  of 
"neither  party"  was  made  in  pursuance  of  said 
agreement.  The  defendant  denied  the  above 
alter  the  word  "founded."  This  was  eubataa- 
tially  all  the  evidence  offered;  and  the  defend- 
ant asked  tbe  court  to  rule  Uiat  upcm  tbe  evi- 
dence submitted  tbe  plaintiff's  action  could  not 
be  maintained,  but  tbe  judge  declined  so  to 
rule;  but  tbe  court  found  as  a  fact  that  said 
notes  were  given  in  payment  of  said  judgment 
and  in  accordance  with  said  agreemmt  aod 
were  given  upon  a  sufficient  considaattoo,  and 
founo  for  tbe  plaintiff  for  the  last  three  tmta, 
the  first  being  barred  by  the  Statute  of  limita- 
tions. To  which  rulings  and  findings  and  re- 
fusal to  rule,  tbe  defendant  alleged  exceptioDS. 
Mr.  F.  A.  Perpv-,  for  defendant: 
The  defendant  offered  evidence  to  prove  tbat 
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the  agreement  for  judgment  In  the  SufFolk 
CiouDtyBction  was  without  his  autbority ,  knowl- 
edge, or  coDBent,  and  was  a  secret  agreement  in 
fraud  of  him  and  his  creditors;  and  therefore 
that  an  action  brought  on  said  judgment,  or 
Dotes  given  in  settlement  of  same  based  there- 
on, was  fraudulent,  without  consideration,  and 
void;  and  sud  evidence  should  have  been  ad- 
mitted. 

BIomM  y.  FoaU,  120  Mass.  447;  TirreU  v. 
f^eeman^  139  Mass.  801. 

The  bankruptcy  papers  were  links  in  the 
same  chain  of  evidence,  and  should  have  been 
admitted,  same  as  they  might  have  been  in  Suf- 
folk County  action  (Jenkina  v.  StarUey,  10  Mass. 
^);  which  would  have  proved  thatuie  Suffolk 
Cotintj^  action  was  defeated,  and  the  judgment 
■waa  void,  and,  therefore,  that  the  New  Hamp- 
shire action  founded  on  said  judgment  could 
not  have  been  maintained,  and  notes  given  to 
settle  same  were  without  conslderatioo,  or  for 
an  illegal  consideration. 

Cook  V.  Goyle,  118  Mass.  262 ;  Bennett  v. 
Gotdthwait,  IW  Mass.  494. 

Whether  the  notes  in  suit  were  ^ven  in  set- 
tlement of  the  Suffolk  County  judgment,  which 
was  not  settled,  as  the  case  shows,  or  tbe  New 
Hampshire  action,  they  were  obtained  fraud- 
ulently, and  were  without  consideration,  and 
for  an  illegal  consideration. 

f^ud  and  illegality  in  the  inception  taints 
tbe  whole.  The  plaintiff  must  show  that  he 
gave  value  for  the  notes,  in  order  to  maintain 
his  action. 

Holdenv.  CSwrose,  12  Gray,  216;  Wentioortk 
V,  Dorea,  117  Mass.  14;  Jenkim  v.  StaiUey,  10 
Mass.  226. 

Mettre.  Wl^gln  A  Femald,  for  plaintiff: 
Evidence  waa  not  admissible  in  this  action  to 
impeach  a  former  judgment  between  the  same 
parties.  The  defendant  could  not  impeach  it 
«)llaterally,  but  could  impeach  it  only  by  pro- 
ceedings instituted  for  the  purpose  of  annulling 

it. 

Homer  Y.  Fish,  1  Pick.  485;  McCleeav.  Burt, 
5  Met.  198;  Thatc/ierv.  Qammon,  12  Mass.  268; 
liiehardaan  v.  Waieott,  10  Allen.  489;  Mourj/ 
Y.  Cham,  100  Mass.  79 ;  Wooda  v.  Payea,  1S8 
Mass.  61. 

The  judgment  was  a  good  consideration  for 
the  notes.  The  acceptance  of  tbe  notes  by  the 
plaintiff  tn  payment  of  it,  discharged  it  without 
any  formal  discharge. 

Nat.  Security  Bank  v.  Hunnevsell,  124  Masa 
260. 

The  compromise  of  the  suit  in  New  Hamp- 
shire, founded  upon  it,  and  tbe  release  by  the 
plaintiff  of  bis  attachment,  were  good  considera- 
tions for  the  notes,  and  estopped  the  defendant 
from  setting  up  a  claim  in  this  action  that  the 
judgment  in  satisfaction  of  which  the  notes 
were  given  was  attained  by  fraud. 

Ba^oiD  V.  Ocean  In*.  Go.  4  Met.  370. 

HolmM*  J.,  delivered  the  opinion  of  tbe 
court: 

It  is  found  that  the  notes  in  suit  were  given 
in  payment  of  aMassachusctts  judgment,  upon 
which  a  suit  was  pending  in  New  Hampshire, 
and  in  pursuance  of  ao  agreement  that  "neither 
party"  should  be  entered  in  the  last  named  suit 
and  a  party  summoned  in  it  as  tnistee  should 
be  allowed  to  pay  tbe  funds  in  hia  hands  to  a 
2  Mam. 


claimant.   It  thus  appears  that  whether  ttfe 

Massachusetts  judgment  was  fraudulent  or  not, 
the  plaintiff  was  settingit  up  as  valid,  and  was 
proceeding  upon  it.  The  entry  of  "neither 
party,"  and  release  of  funds  in  the  New  Hamp- 
shire suit,  and  tbe  payment  oC  the  Massachu- 
setts judgment,  were  either  of  them,  therefore, 
a  sufficient  con^deratlon  for  the  notes,  and  it 
was  immaterial  which  party  was  right  with 
regard  to  the  controverted  claim  which  was 
thus  settled.  We  do  not  mean  to  imply  that 
there  were  no  other  objections  to  the  admissi- 
bility of  [he  evidence,  but  the  one  stated  is 
enough. 
Meeeptiont  oterruUd. 


Hannah  DOOLE,  Appt., 
William  J.  DOOLE. 

1.  In  proceedln^B  before  the  probata 
court,  under  Pub.  Stat.  chnp.  147, 
^  33,  which  are  designed  to  secure  the 
temporary  support  of  the  wife  who  is 
separated  from  her  husband  for  just 
cause,  while  tbe  marriage  relation  exists 
and  the  cause  for  separation  continues, 
a  deeree  under  the  statute  does  not 
ereate  a  Jndlctal  aapar»tion  nor  es- 
tablish a  permanent  status  for  the  fu- 
ture. 

2.  In  such  proeeedingB  it  was  not  intended 
by  the  Legislature  that  the  probate  court 
should  have  the  power  to  order  a  sum 
in  groBB  to  be  paid  by  the  husband  in 
lieu  of  the  future  support  of  his  wife 
during  her  life;  althoi^^h  there  might  be 
cases  m  which  it  would  be  competent  for 
the  court  to  order  a  &xed  sum  to  be  paid 
by  him  presently,  instead  of  ordering  pe- 
riodical payments. 

8.  But  where  the  court  did  decree  a  gromm 
■am,  which  the  wife  accepted  in  exe- 
cution of  the  deoree.  it  operated  a«  a 
waiver  of  her  i^ht  of  appeal,  what- 
ever may  be  the  effect  of  the  proceedings 
upon  the  future  rights  of  the  parties. 

(Norfolk  FUed  March  88, 1887.) 

APPEAL  from  adecreeof  the  Supreme  Court 
dismissing  an  appeal  from  the  Probate 
Court  of  Norfolk  County.    Appeal  diamitaed. 

Appeal  by  Hannah  Doole  from  a  decree  of 
the  judge  of  probate,  dated  October  14,  1885, 
ordering  William  J.  Doole,  her  husband,  to  pay 
to  her  the  sum  of  $1,500;  such  sum  bdng  de- 
creed to  be  the  whole  sum  to  which  the  said 
petitioner  should  be  entitled  by  way  of  sepa- 
rate support.  Hearing  in  tbe  supreme  court,  be- 
tom  0.  Allen,  J.,  on  a  motion  by  tbe  husband  to 
diamiffi  the  appeal.  At  the  hearing  it  appeared 
that  appellant  bad  legal  counsel  during  all  tbe 
proceedings;  that  by  assent  of  both  parties,  the 
judge  of  probate  fixed  a  sum  in  gross;  that  he 
gave  to  the  appellant  her  choice,  whether  to 
have  a  decreefor  the  payment  of  $1,500  in  gross, 
or  $6  a  week;  that  sl^  elected  the  sum  in  gross; 
that  $25  was  paid  to  her  after  the  judxe  an- 
nounced what  his  decree  would  be,  but  before 
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tliiiB  foTmal  eotry  of  it,  on  October  14;  that  on 
October  15, 1885,  the  sum  of  $1,475  was  paid 
to  her  br  her  husband,  and  she  signed  a  receipt 
for  the  11,500,  dated  that  day;  that  no  offer  to 
return  the  same  has  ever  been  made  by  her;  that 
ebe  claimed  an  appeal  November  10, 1885,  and 
filed  her  reaaons  ca  appeal  Noremb^  20,  1885, 
which  were  as  follows: 

1.  That  the  decree  porports  to  be  in  full  for 
support  during  the  remainder  of  the  petitioner's 
life,  and  that  the  amount  granted  to  her  is  man- 
ifestly insufficient  for  her  apparent  needs  dur- 
ing the  probable  lei^h  of  her  life. 

2.  That  the  said  (lecree  was  based  upon  cal- 
culatioDs  of  the  value  of  her  husband  s  prop- 
erty, manifestly  erroneous. 

8.  That  it  in  no  wise  provided  fop  any 
counsel  fee  of  the  peUtioDer's  counsel,  and 
would  compel  the  petiUoner  to  pay  and  reim- 
burse a  third  person  therefor,  out  of  money 
awarded  to  her  solely  for  her  support. 

The  petitioner's  counael  claimed  that  by  vir- 
tue of  Pub.  Stat.  chap.  166,  §  18,  she  had  a 
right  to  keep  the  money  and  prosecute  her  ap- 
p^;  but  the  court  held  that,  by  accepting  and 
keeping  the  $1,500,  she  had  elected  to  accept 
the  decree  as  final,  and  could  not  prosecute  an 
appeal  therefrom  for  the  reasons  stated  in  her 
reasons  of  appeal,  and  ordered  the  appeal  to  be 
dismissed.  From  the  decision  of  the  presiding 
Judge  the  appellant  f^pealed. 

Mr.  Chrevnhood*  t<x  plaintiff,  ap- 

pellant: 

By  Pub.  Stat  chap.  156,  §  18,  "a  decree  or 
order  of  a  probate  court  made  in  proceedings 
under  chap.  147,  %  88,  shall  have  effect,  not- 
withstandiogan  appeal,  until  otherwise  ordered 
by  the  supreme  judicial  court 

If  the  evidence  of  alleged  actions  prior  to 
the  decree  were  true  and  admissible,  ii  does  not 
show  any  waiver  of  the  right  of  appeal.  It 
merely  discloses  a  mutual  desire  that  a  decree 
in  gross  should  be  entered,  rather  than  one  for 
a  weekly  allowance. 

No  inference  can  be  drawn  from  a  record  as 
to  a  waiver  of  righto  which  the  record  does  not 
atrictly  justify. 

An  agreement  upon  a  method  by  which  a 
Judgment  or  decree  may  be  iormed,  does  not 
deprive  either  party  of  the  right  of  appeal 
therefrom. 

It  is  "  a  rule  universally  recognized  by  the 
courts,  that  a  record  imparts  such  absolute  ver- 
ity that  no  person  against  whom  it  is  pro- 
nounced shall  be  permitted  to  aver  anything" 
which  does  not  appear  therein,  or  cannot  be 
fairly  inferred  therefrom. 

Quinn  V.  Cotnmonweatth,  20  Oratt.  188,  143; 
Badgint  v.  Kemp,  18  How,  580  (59  U.  8.  bk. 
15,  L.  ed.  511);  Son*  v.  Kennedy,  17  "Wall.  20 
<84  U.  8.  bk.  21,  L.  ed.  551);  Erwin  v.  Lowry. 
7  How.  172  (48  U.  8.  bk.  12,  L.  ed.  665);  Mer- 
riU  V.  Petty,  16  WaU.  838  (83  U.  8.  bk.  21,  L. 
ed.  499);  ^utdiMV.  Ohamb«Hin,  12  Vt  588; 
Beech  v.  Skh,  18  Vt  696;  Salman  T.  Water- 
man,  28  Vt.  494;  Bama/rd  v.  Flanden,  12  Vt. 
657;  Bex  v.  GarHle,  2  Bam.  &  Ad.  971;  Carper 
v.  M'Dowell,  5  Gratt.  212,  236;  ^-ooJaty.  Clai- 
barne  Co.  8  Baxt.  43,  46;  Boberta  v.  Johnton,  48 
Tex.  183, 138;  P&rterv.  Byrne,  10  Ind.  146, 160. 

In  a  case  in  California,  where  "  theoffer  was 
to  show  a  prior  or  contemporaneous  agreement 
between  the  parties,  the  effect  of  which  would 


have  been  to  materially  vary  the  terms  (rf  Uie 
decree  and  change  tiie  righta  of  the  parties 
thereunder,"  the  court  add:  "  We  know  of  no 
rale  of  law  by  which  this  can  be  done." 

WOaon  V.  Wilton,  45  CaL  399,  405. 

The  appellant  did  not,  "bv  accepting  and 
keeping  the  $1,500,"  elect  "to  accept  tbe  de- 
cree as  final." 

The  sole  ground  that  seemed  to  be  taken  by  the 
single  justice  for  dismissing  the  appeal,  is  that 
after  obtaining  a  decree  for  $1,500,  the  appel- 
lant waived  the  right  of  appeal  by  receiving 
and  keeping  the  money  ordered  to  be  paid  to 
her  by  the  decree. 

The  decree  was  abaolute;  from  it  was  do 
escape  but  appeaL  The  huabaod,  by  Put 
Stat.  chap.  156,  §  13,  was  bound  to  pay  it.  The 
wife  was  entitled  to  immediate  execution  "doI- 
withstanding  an  appeal."  She  had  thirty  days 
to  decide  upon  the  question  of  appeal.  In  the 
meantime,  by  speciu  provision  of  law  wplica- 
hie  to  this  case  alone,  the  husband  would  have 
been  bound  to  pay  the  amount,  unless  be  ob- 
tained an  order  to  the  contrary.  If  he  had  a^ 
pealed,  he  would  have  been  obliged  to  pay  it 
just  the  same. 

The  Cnited  States  Supreme  Court  has  de- 
cided that  without  any  enabling  statute,  a  party 
in  whose  favor  a  decree  is  made  may  receive 
the  money  decreed  to  be  paid  him,  or  perform 
the  decree  entirely,  without  in  aoywiae  impair- 
ing the  right  of  appeaL  This  is  ezskCtly  oar 
case. 

Bruin  v.  Loytry,  7  How.  171  (48  U.  S.  hk. 
IS,  L.  ed.  665);  ffBara  v.  McConnOl,  93  U.  a 
150  (Bk.  28.  L.  ed.  840). 

And  the  Legislature  has  expressly  enacted 
tliat  this  rale  shall  apply  to  cases  like  this. 

Pub.  Stat.  chap.  156.  §18. 

Mr.  Georife  Fred.  wUliajn*.  for  defend- 
ant, appellee: 

I.  This  case  comes  clearly  within  tbe  wdl- 
established  principle  of  law  uiat  when  the  two- 
visions  of  a  judgment  are  connected  ana  in 
some  manner  dependent,  a  party  by  enfordn^ 
or  accepting  the  judgment  so  far  as  it  is  in  hs 
favor,  waives  his  riglit  to  appeal  so  &r  as  U  is 
not  favorable. 

Murphy  v.  Spalding,  40  N.  T.  556;  BeiutM 
V.  Vdn  Sycket,  18  N.  T.  481. 

The  weight  of  authority  in  the  United  States 
supporte  the  broad  principle  that  if  a  party  ac- 
cepts the  benefit  of  any  Judgment,  he  is  estopped 
to  appeal  from  it. 

Bennett  v.  Van  Syckel.mpra;  Attoojut  v.  iJrfj- 
ware,  44  Iowa.  201 ;  Borgalthoua  v.  Farmen  d 
M.  int.  Co.  86  Iowa,  250 ;  MiMttippi  A  M.  R. 
B.  Go.  T.  J^ngton,  14  Iowa,  572;  JfeJEZiMiN  v. 
Willis,  9  Wend.  549,553;  Gray  v.  ^miM.  17 
Neb.  682;  Hamilton  Co.  v.  Bailey.  12  Neb.  57; 
Ruckman  v.  Alwod,  44  IlL  183 ;  RoberU  v. 
Cantrell,  3  Hayw.  (Tenn.)  220;  Jloltv.  Bee*.  4$ 
111.  181;  Fly  v.  Bailey,  86  Tex.  119 ;  Terry  T. 
Abraham,98  U.  3.  88  ffik.  28,  L.  ed.  TM); 
Paim  V.  Vfoolley, 80 Ky.  568;  QmmomMUhT. 
South,  Id.  582. 

There  is  no  authority  in  the  law  of  this  Com- 
monwealth which  contravenes  this  princi{^ 

II.  The  provision  of  Pub.  Stat  cbap.  156, 
^  13,  does  not  affect  this  question ;  it  merely 
makes  an  exception  to  the  ^neral  rule  that  an 
appeal  suspends  the  operation  of  a  judgment  or 
decree,  but  also  provides  that  dther  puty  may 
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have  the  judgment  suspended  or  modified  if 
justice  requirw  it.  It  relates  to  the  effect  of  an 
appeal  on  the  decree,  but  does  not  bear  upon 
tne  effect  of  the  payment  of  a  judgment  or  de- 
cree upon  the  rij^t  of  the  party  to  appeal.  It 
does  not  by  any  construction  import  that  an 
appeal  taken  from  the  probate  court,  in  pro- 
ceedings under  Pub.  Stat.  chap.  147,  g  38, 
shall  have  effect,  notwithstanding  a  full  pay- 
ment and  satisfaction  of  the  decree. 

III.  There  have  been  decisions  which  some- 
what modify  the  application  of  the  rale  that  an 
appeal  is  waived  when  payment  of  the  judg- 
ment is  accepted. 

As  when  it  was  undetstood  when  payment 
was  made  and  received  that  the  appeal  was  to 
go  on. 

Morriit  v.  OaHand't  Admr.  78  Va.  217,  387. 

As  when  satisfaction  by  levyjs  not  In  full. 

amted  Statav.  Dathid.  8  WaU.  688  (70  U. 
S.  bk.  18,  L.  d.  268). 

As  when  the  successful-party  merely  perfonns 
a  condition  precedent  to  bis  own  i^bt  to  en- 
force a  favorable  jud^ent. 

Erwin  V.  Lmoni,  7How.  178  (48  J3.  S.  bk. 
13,  L.  ed.  666). 

As  when  the  amount  awarded,  paid,  and  ac- 
cepted, constitutes  no  part  of  what  is  in  contro- 
Ter^  on  appeal. 

Embry  v.  Patmer,  107  U.  8.  4,  8  (Bk.  27,  L. 
«d.  846). 

As  when  accounts  of  administrative  oflBccrs 
are  disputed,  and  the  creditors  receive  what  ap- 
pears to  be  due  them  by  admission.  Here  the 
payment  has  clearly  nothing  to  do  with  the 
jtidgment  or  decme,  but  is  made  In  due  course 
of  adminlsttation. 

ifitoAMev.  Watlake,  14  N.  Y.  381,  388. 

IV.  Waiver  of  errors  can  be  implied  "  from 
conduct  which  is  inconsistent  with  the  claim  of 
a  right  to  reverse  the  judgment  or  decree  which 
it  is  sought  to  bring  into  review." 

Emhry  v.  Palmer,  supra. 

The  court  had  power  under  the  broad  terms 
of  the  statute  to  make  an  order  fora  gross  sum, 

the  parties  should  so  aeree,  and  to  nu^  the 
decree  conditional  upon  the  acceptance  of  such 
sum  as  "the  whole  sum  to  which  the  petitioner 
shall  be  entitled." 

norton.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  proceedings  under  Pub.  Stat  chap.  147, 
§  88,  It  is  not  competent  for  the  probate  comrt 
to  enter  a  decree,  without  the  consent  of  par- 
ties, that  the  husband  shall  pay  a  sum  in  gross 
for  all  support  of  hie  wife  in  tne  future. 

The  provision  of  the  statute,  that  the  court 
may  make  such  "  order  as  it  deems  expedient 
concerning  the  support  of  the  wife,"  must  be 
construed  with  reierence  to  the  nature  and  pur- 
poses of  the  proceeding,  and  do  not  autborfzea 
decree  for  a  sum  in  gross  which  looks  to  and 
is  based  upon  the  permanent  future  separation 
of  the  husband  and  wife.  Such  a  decree  may 
be  proper  where  there  has  been  a  divorce  whidti 
establishes  the  permanent  future  status  of  the 
parties;  but  proceedings  under  this  statute  are 
designed  to  secure  the  temporary  support  of  a 
wife  who  is  separated  from  her  husband  for 
just  cause,  whQe  the  marriage  relation  exists 
and  the  cause  for  separation  ctmtinues.  A  de- 
cree under  the  statute  does  not  create  a  Judidal 
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separation,  nor  eotablish  a  permanent  status  for 
the  future.  Bamq/  t>  TourMott,  188  Maas. 
106. 

Thi?  construction  is  supported  bv  Pub.  Stat 
chap.  156,  ^  18,  upon  which  the  plaintfff  mainly 
relies.  This  provides  that  the  decree  or  order 
of  the  proliate  court  in  such  proceedings  shall 
not  be  controlled  or  staged  by  an  appeal,  but 
shall  have  effect,  notwithstanding  an  appeal, 
until  otherwise  ordered  by  the  supreme  judicial 
court.  This  provision  is  reasonably  applied  to 
an  order  for  monthly,  weekly,  or  other  period- 
ical payment  to  the  wife,  the  object  of  it  being 
to  provide  for  her  present  necessities  and  to 
guard  against  her  beiug  left  without  any  means 
of  support  while  an  appeal  is  pending.  But  it 
cannot  reasonably  be  applied  to  an  order  for  the 
payment  of  a  sum  in  gross,  such  as  was  made 
in  this  case.  The  object  of  an  appeal  would  be 
either  to  increase  or  diminish  this  sum.  If  a 
husband  might  be  compelled  to  execute  the  or- 
der of  the  probate  court  at  once,  an  appeal  would 
be  of  no  t)eneflt  to  him.  We  do  not  think  the 
Legislature  intended  that  the  probate  court 
should  have  the  power  to  order  a  aum  in  gross 
to  be  paid  by  the  husband  in  lieu  of  the  future 
support  of  his  wife  during  her  life.  We  do  not 
decide  that  there  may  not  be  cases  in  which  it 
would  be  competent  for  the  probate  court'to 
order  a  fixed  sum  to  be  paid  by  the  husband 
presently,  instead  of  ordering  periodical  pay- 
ments. ,  Cases  may  arise  where  this  would  be 
the  only  practicable  mode  of  securing  support 
for  the  wife  in  tiie  immediate  future.  But  the 
court  cannot  order  a  sum  to  be  paid  as  a  sub- 
stitute for  all  future  support  of  the  wife,  thus 
practically  creating  a  judicial  separatloD. 

In  the  case  at  bar,  the  judge  of  probate  after 
a  hearing  determined  that  the  husband  should 
pay  to  the  wife  $6  a  week  for  her  support ;  in- 
stead of  entering  this  decree,  he,  by  consent  of 
both  parties,  entered  a  decree  that  the  husband 
pay  the  petitioner  the  sumof  $l,500forthwitb, 
'  'such  sum  being  decreed  to  he  the  whole  sum  to 
which  the  said  petitioner  should  be  entitled  b7 
way  of  separate  support."  Immediately  after 
the  decree,  the  husband  paid  the  petitioner  the 
|1,500;  she  gave  a  receipt  for  it  and  has  never 
offered  to  return  the  money.  As  she  assented 
to  the  decree,  she  was  not  aggrieved  by  it.  Her 
assent  and  the  reception  of  the  money  in  exe- 
cution of  the  decree  are  inconsistent  with  her 
right  of  appeal,  and  operated  as  a  waiver  of 
such  right. 

We  cannot  consider  what  may  be  the  effect 
of  these  proceedings  upon  the  future  rights  of 
the  parties:  but  by  her  acts  she  elected  to  treat 
the  decree  as  binding  and  final,  and  she  cannot 
prosecute  an  appeal  from  it  upon  the  ground, 
stated  in  her  reasons  of  appeal,  that  tne  sum 
awarded  is  "inaufflcient  for  her  apparent  needs 
during  the  probable  length  of  her  life." 

Appeal  dUmimd. 


J.  D.  KIMBALL 

V. 

D.  E.  BAKGS. 

1.  The  law  recognizes  the  fact  that  men 
will  naturally  overstate  the  value  and 
qualities  of  the  articles  which  they 
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have  for  sale;  hence,  what  is  known  as 
dealers*  talk**  is  not  a  sufficient 
fbnndation  for  an  aettoa  iMF  deceit. 
3.  BepreMntations  am  to  the  <^»eration 
and  utility  an  invention  are  in 
most  cases  matters  of  opinion,  expecta- 
tions.and  probability,upon  which  a  pur- 
chaser cannot  safely  rely,  and  will  not 
•nBtaln  an  action  of  iort  nnless  the 

Surchaser  has  been  fraudulently  in- 
uced  to  omit  an  examination  for  him- 
self. 

rSuffoIk  FUed  March  2S.  1887.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Middlesex  County 
for  defendant  sustaining  a  demurrer  to  plain- 
tOPs  complaint  ]□  an  action  for  deceit  Jf- 
f/rmed. 

The  first  count  of  tbo  declaration  was  as  fol- 
lows: 

"And  the  plaintiff  says  that  on  or  about 
April  1,  1884,  the  defendant  represented  to  the 
plaintiff  that  be  was  the  treasurer  and  agent  of 
the  National  Heat  &  Light  Company;  that  said 
company  owned  an  invention  or' apparatus, 
used  as  an  attachment  to  stoves,  whereby  pe- 
troleum or  its  products  were  used  for  fuel  in 
stoves;  that  said  apparatus  or  invention  was  of 
great  value;  that  experiments  bad  been  made 
therewith,  which  had  proved  successful;  that 
in  the  use  of  said  apparatus  there  was  no  dirt, 
smell  or  smoke,  or  filling  the  pipes,  as  with  an 
oil  burner;  th^  it  burned  a  long  time,  to  wit, 
one  year,  without  the  necessity  of  re[rairing  or 
renewing  the  same;  that  to  use  said  apparatus 
for  heating  purposes  would  not  cost  more  than 
from  one  half  to  two  thirds  as  much  as  wood  or 
coal ;  that  four  quarts  and  one  half  of  oil  would 
run  a  baking  fire  for  nine  hours;  that  alt  of 
said  representations  were  false  and  fraudulent, 
and  known  to  be  false  and  hBudulent  by  the 
defendant  when  so  made;  that  defendant  re- 
sorted to  various  methods  of  concealing  the 
falsity  thereof  from  the  plaintiff;  that  said  false 
representations  were  made  and  the  falsity  there- 
of concealed,  as  aforesaid,  to  induce  the  plain- 
tiff to  purchase  of  said  company  the  exclusive 
right  to  sell  said  apparatus  in  the  towns  of 
Wobum,  StonehaiD,  and  Winchester,  in  the 
county  of  Middlesex,  tn  said  Commonwealth, 
and  pay  therefor  a  large  sum;  that  believin? 
said  repreaentatioDs  to  Ik  true  by  reason  of  said 
fraudulent  acts  of  defendant  and  otherwise,  the 
plaintiff  was  induced,  by  reason  of  said  belief 
and  deceptions,  to  purchase  and  did  purchase 
of  said  company  said  exclusive  right  to  sell  said 
apparatus,  and  paid  said  company  therefor  tlie 
sum  of  1258.84;  that  said  apparatus  and  inven- 
tioD  was  of  no  value,  and  the  said  exclusive 
right  was  valueless,  to  the  great  damage  of  the 
plaintiff.  And  the  plaintiff  says  that  he  bought 
by  reason  of  said  false  and  fraudulent  repre- 
sentations, believing  them  to  be  true,  the  said 
apparatus  or  attachment  in  large  numbers,  of 
said  company,  and  paid  said  company  Uvge 
sums  of  money  therefor;  and  sold  them  and 
put  thm  into  stoves,  and  spent  a  large  amount 
of  time  and  labor  in  doing  so,  and  a  large  sum 
of  money  and  much  labor  in  tryiDg  to  make 
them  work;  but  they  would  not  wonc,  and  he 
had  to  take  them  out  and  back,  and  repay  the 
money  he  received  for  them;  and  th^  {woved 
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wboUy  worthless  and  valueless.  And  pluntiff 
says  he  has  returned  said  attachments  and  de- 
manded-the  money  he  paid  for  tlie  same  and 
the  damage  he  suffered  by  reascm  thereof,  and 
Uie  defendant  and  said  company  refused  to  pay 
him  in  any  manner;  that  he  was  put  to  burge 
expense  in  trying  to  make  said  attachment 
operate,  and  put  a  sheet-iron  funnel  in  tus 
chimney  and  a  centrifugal  ventilator  to 
late  the  draft,  in  ordw  to  make  !t  woik  well, 
and  it  would  not  work;  and  it  proved  wortb- 
less." 

The  second  count  was  substantially  like  the 
first,  alleging  the  same  acts. 

The  defendant  demurred  to  the  declaratioa 
on  the  grounds:  (1)  that  said  declaration  and 
each  count  thereof  fails  to  state  a  le^al  cause  of 
action  in  accordance  with  the  rules  o«itatBed 
hi  Pub.  Stat.  chap.  197;  (2)  tliat  said  declan- 
tion  and  each  count  thereof  Is  ambiguous,  un- 
certain, and  unintelligible. 

The  court,  after  a  lull  hearing,  sustained  the 
demurrer  and  ordered  jud^ent  for  Hie  de- 
fendant, whereupon  pkuntiff  appeals  to  this 
court, 

Mcttrt.  Moulton,  Loring.  ft  I«orin^,  for 

plaintiff; 

As  to  the  first  specification  in  tbe  demmnr, 
we  submit  that  there  is  no  ^)ecification  of  par- 
ticulars in  which  the  alleged  defect  consists  s» 
required  by  Pub.  Stat.  chap.  167,  §  12,  and  the 
court  is  not  required  to  consider  any  defect  not 
specially  set  forth  as  required  bv  said  statnie. 

Washington  t.  Soma,  6  Allen,  417;  Sv^M 
Bank  T.  ZoimS  Bank,  8  Allen,  835. 

As  to  the  second  causeof  demurrer,  we snhoiit 
that  tbe  declaration  or  either  count  thereof  is 
not  ambiguous,  uncerttdn,  or  unintelligible.  To 
maintain  an  action  for  false  representation,  as 
we  deem  tbe  law,  the  declaration  must  contain 
allegations  of  representations  as  to  material  mat- 
ters of  fact;  that  said  representations  were  false 
and  known  to  be  false  when  made  by  the  de- 
fendant, or  defendant  mode  them  as  of  his  own 
knowledge;  and  the  plaintiff,  relying  upon  said 
representations  and  believing  them  to  be  tme. 
was  induced  to  part  and  did  part  with  bis 
money  or  property,  or  did  something  to  his  det- 
riment, by  which  tiie  plaintiff  was  damaged. 

3  Add.  Torts,  898:  Batarti  t.  Irtnn,  18 
Pick.  95. 

If  the  plaintiff  in  his  declaration  has  not 
said,  though  fae  claims  he  has,  that  be  was 
solely  or  predominantly  infiuenced  by  the  Mse 
representations  alleged,  he  says  that  it  i*  not 
necessary  that  he  should  so  declare. 

Matthetra  v.  MiM,  23  IMck.  4»;  Saford  v. 
Grout,  130  Mass.  20. 

Meun.  F.  A.  Dearborn  and  W. 
Stoekbrid^,  for  defendant: 

The  declaration  does  not  slate  the  facts  upon 
which  the  plaintiff  seeks  to  maintain  his  action 
with  "substantial  certainty,"  and  is  crowded 
with  "unnecessary  verbiage." 

Pub.  Stat.  chap.  167,  %\  cl.  8. 

The  false  and  fraudulent  allegatiotu  upon 
which  the  plaintiff  relies  in  both  counts  are 
mere  general  recommendations  and  "dealers' 
talk,"  bv  which  no  reasonable  man  ought  to  be 
deceivea.  "Statements  as  to  the  operation  and 
utility  of  an  invention,  must  in  most  cases  be 
mere  matter  of  opinion,  upon  which,  tliav- 
fote,  a  purobaser  cannot  safely  rely." 
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BIgolow,  Ft.  p.  18. 

For  iostaocea  of  such  statements  as  to  patent- 
ed inventions,  see — 

Sunter  T.  MeLaughtin,  48  Ind.  88;  Bi*hop  t. 
Smaa,  68  Me.  12. 

Hctrton,  (fh.  J.,  ddlvered  the  opinloD  of 
the  court: 

We  are  of  opinion  that  all  the  representa- 
tionB  alleged  in  the  declaration ,  which  are  mate- 
rial, fall  within  what  is  known  as  "dealers' 
talk,"  and  are  not  sutfident  foundation  for  an 
action  of  deceit.  The  law  recognizes  the  fact 
that  men  will  naturally  overstate  the  values 
and  qualities  of  the  articles  Vhich  they  have  to 
sell.  All  men  know  this,  and  a  buyer  has  no 
Tight  to  rely  upon  such  statements.  The  rep- 
resentations that  the  apparatus  or  invention  was 
of  great  value;  that  in  its  use  there  was  no  dirt, 
smell,  or  smoke;  that  it  burned  a  long  time  and 
could  be  run  for  a  small  expense, — are  all  in 
their  nature  statements  of  opinion  as  to  the 
value  and  utility  of  the  invention.  The  repre- 
sentation that  "experiments  had  been  made 
therewith  which  had  proved  successful,"  is 
Teally  of  the  same  diaracter,  though  put  in  the 
form  of  a  statement  of  a  past  fact.  The  only 
material  part  of  the  statement  is  Uiat  the  appa- 
ratus upon  experiment  worked  well,  which  is 
in  its  nature  mere  opinion  and  not  a  statement 
of  any  definite  fact.  All  these  are  representa- 
tions aa  to  the  operation  and  utility  of  an  in- 
vention. Such  representation  must  in  most 
cases  be  matter  of  opinion,  expectations,  and 
probability,  upon  which  a  purchaser  cannot 
safely  rely,  and  will  not  sustain  an  action  of 
tort  unless  he  has  been  fraudulently  induced  to 
omit  an  examination  for  himself,  which  is  not 
sufficiently  averred  in  this  declaration.  JW- 
ker  V.  Moulton,  114  Mass.  09. 

The  representations  Qiat  the  defendant  was 
treasurer  of  the  Heat  and  Light  Company,  and 
that  8^d  company  used  the  apparatus,  are 
statements  of  fact,  but  they  are  not  material. 
The  declaration  alleges  that  the  plaintiff  pur- 
chased the  exclusive  right  to  sell  the  apparatus 
of  the  Heat  and  Light  Company,  thereby  im- 
plying that  they  were  the  owners.  The  gist  of 
his  complaint  is.  not  that  he  did  not  procure  a 
Talid  transfer  of  the  right,  but  that  it  was  of 
no  value.  The  statements  we  are  conddering 
have  no  bearing  upon  this  matter,  and,  whether 
true  or  false,  are  immaterial  upon  any  issue  In 
the  case. 

We  have  thus  far  considered  Uie  first  count 
of  the  declaration.  The  sameTlbjections  apply 
to  the  second  count,  and  we  are  ca  oirinion  that 
the  demurrer  was  well  taken  to  both  of  them. 

Judgment  for  dtfmdant  c^firmed. 


Jeremiah  F.  CRONIN, 
e. 

HIGHLAND  STREET  R  CO. 

Under  Stat  1878,  chap.  204,  amending 
Stat.  1871.  ohap.  881,  ^  86,  exact  parallel- 
ism was  not  contemplated,  and,  having 
reference  to  the  streets  of  Boston,  a 
somewhat  liberal  construction  must  ne- 
cessarily beadopted;and  itisnotneeea* 
aary  that  two  atreet^Mwroatea  dionld 

a  Mass. 


be  parallel  fbr  the  whole  length  of 

each,  or  of  either,  in  order  to  fUTwlth- 
in  the  meaning  of  tlie  statute.   If  the 

route  on  which  the  passenger  proposes 
to  travel  is  substantiallyparalleltothat 
on  which  he  receives  bis  check,  and  if  it 
is  between  and  includes  two  common 
points,  it  is  enough,  and  bis  trip  Back  in 
the  direction  from  which  he  came  is, 
substantially,  a  return  trip. 

(Suffolk  FUed  March  28, 1687.) 

\  PPEAL  b^  plaintiff  from  a  judgment  of 
LX  the  Superior  Court  of  Suffojk  County  in 
favor  of  defendant  in  an  action  of  tort  for  be- 
ing ejected  from  defendant's  horse  cars.  Af- 

finn»d. 

Tbe  case  was  heard  in  the  court  below  on 
the  following  agreed  statement  of  facts: 

The  only  question  for  tbe  court  is  whether 
the  check  tendered  b^  the  plaintiff  was  good 
for  tbe  ride  the  plaintiff  was  taking. 

Tbe  plaintiff  was  a  plumber  by  trade,  resid- 
ing at  No.  8  Sole^  Street,  Boston,  (^ariestonm 
District,  and  having  his  usual  place  of  busi- 
ness at  No.  16  Boytston  Street,  Boston.  Said 
No.  16  is  on  the  southerly  side  of  said  Bovlston 
Street,  between  Tremont  and  Wasbmgton 
streets,  and  about  one  third  of  the  distance 
from  Tremont  Street  to  Washington  Street; 
The  defendant  is  a  corporation  owning  and 
operating  a  street  railw^  in  said  Boston. 

On  said  September  7,  1885,  at  about  6.86 
A.  M.,  tbe  plaintiff  entered  a  car  of  the  Middle- 
sex Railroad  Company,  a  corporation  alsoown- 
Ing  and  operating  a  street  railway  in  said  Bos- 
ton, on  Main  Street,  opp(»ite  Winthrop  Street, 
in  said  Charlestown  District,  for  the  purpose  of 
going  to  his  said  place  of  business.  The  streets 
through  which  said  Middlesex  car  was  run  on 
said  September  7,  and  through  which  it  and  a 
certain  number  of  the  other  cars  of  said  Mid- 
dlesex Company  were  then  and  are  now  regu- 
larly run  every  nx  minutes,  were  as  follows, 
viz. :  From  Charlestown  Neck,  through  Main 
Street  to  City  Square;  through  City  Square  to 
Warren  Avenue;  through  Warren  Avenue  to 
Warren  Bridge;  over  Warren  Bridge  to  Bever- 
ly Street;  through  Beverly  Street  to  Charles- 
town Street;  through  Cliarlestown  Street  to 
Haymarket  Square;  through  Haymarket 
Square  to  New  Washington  Street;  through 
New  Washington  Street  to  Washington  Street 
through  Washington  Street  to  Summer  Street 
through  Summer  Street  to  Lincoln  Street 
through  Lincoln  Street  to  Beach  Street 
through  Beach  Street  to  Federal  Street ;  through 
Federal  Street  to  Kneeland  Street;  through 
Kneeland  Street  (stopping  to  leave  and  receive 
passengers  at  tbe  Old  Colony  and  Boston  & 
Albany  depots)  to  Lincoln  Street;  through  Lin- 
coln Street  to  Beach  Street;  through  Beach 
Street  to  Washington  Street;  through  Wash- 
ington Street  to  Boylston  Street;  through  Boyl- 
ston  Street  to  Tremont  Street:  through  Tre- 
mont Street  to  Scollay  Square;  throughScoUay 
Square  to  Combtll;  through  Comhill  to  New 
Washington  Street;  through  New  Washington 
Street  to  Haymarket  Square;  through  Hay- 
market Square  to  Charlestown  Street;  through 
Charlestown  Street  to  Beverly  Street;  through 
Beverly  Street  to  Warren  Bridge;  over  Warren 
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Ivldge  to  WarreD  Avenue;  through  Warren 
Avenue  to  Citj  SquRre;  through  City  Square 
to  Park  Street;  through  Park  Street  to  Warren 
Street;  through  Warren  Street  to  Main  Street; 
and  through  Main  Street  to  Charlestowa  Neck. 
To  rideoverthis  entire  distance  two  faresoffive 
cents  each  are,  and  were  on  said  September  7, 
TequireB.  A  passenger  can,  and  could  on  said 
September  7,  ride  oo  a  single  fare  of  five  cents 
around  to  the  comer  of  Tremont  and  Boylston 
streets;  but  it  required  another  fare  of  five  cents 
to  ride  back  to  Charlestown  Neck.  Soon  after 
entering  said  Middlesex  car,  and  while  it  was 
passliw  over  said  Warren  bridge,  the  |daiattfl 
paid  the  conductor  of  said  Middlesex  car  the 
sum  of  eight  cents,  and  received  from  said  con- 
ductor an  eight-cent  check,  so  called,  in  due 
form  and  dated  the  same  day,  and  being  a 
check  of  the  kind  referred  to  in  the  first  para- 
graph of  Pub.  Stat.  chap.  113,  ^  47.  At  about 
6.45  A.  M.  the  plaintiff  left  said  Middlesex  car 
at  the  corner  of  Washington  and  Summer 
streets,  and  walked  directly  to  his  said  place  of 
business.  No.  16  Boylston  Street,  it  tamng  less 
time  to  walk  from  Summer  Street  than  it  would 
to  ride  round  in  said  Middlesex  car.  He  re- 
mained at  said  No.  16  Bovlston  Street  transact- 
ing business  until  shortly  before  9.45  A.  H., 
when,  desiring  to  purchase  certain  goods  from 
the  firm  of  Daltoo  &  IngersoU,  wholesale  deal- 
era  in  plumbers'  supplies,  No.  17  Union  Street, 
Boston,  he  left  his  said  place  of  business,  went 
directly  therefrom  to  Tremont  Street,  walked 
down  Tremont  Street  until  a  car  of  the  defend- 
ant corporation  overtook  him,  and,  at  about 
9.45  A.  M.,  got  upon  said  Highland  car  on  said 
Tremont  Street,  between  Mason  and  West 
streets,  for  the  purpose  of  going  to  said  Dalton 
&  IngersoU's  said  place  of  business  to  purchase 
gooda,  as  aforesaia.  Said  No.  17  Union  Street 
is  on  the  easterly  side  of  said  Union  Street,  be- 
tween North  and  Hanover  streets,  and  a  few 
doors  from  North  Street.  The  streets  through 
which  said  Highland  car  was  run  on  said  Sep- 
tember 7,  and  through  which  it  and  a  certain 
number  of  the  other  cars  of  said  Highland  com- 
pany were  then  and  are  now  regularly  run 
every  ten  minutes,  were  as  follows,  viz. :  From 
West  Roxbury  Park.through  Blue  Hill  Avenue 
to  Dudley  Street;  through  Dudley  Street  to 
Hampden  Street;  through  Hampden  Street  to 
NcHthampton  Street;  through  Northampton 
Street  to  Sbawmut  Avenuet  through  Shawmut 
Aveniu  to  Tremont  Street;  through  Tremont 
Street  to  Scollay  Square;  through  Scollay 
Square  to  Court  Street;  through  Court  Street  to 
Hanover  Street;through  HanoverStreet  toNew 
Washington  Street;  through  New  Washington 
Streetto  Haymarket Square;  through  Harmar- 
ket  Square  to  Canal  Street;  throughCanal  Street 
to  Causeway  Street;  back  through  Canal  Street 
to  Haymarket  Square:  through  Hiiymarket 
Square  to  Sudbury  Street;  through  Sudbury 
Street  to  Court  Street;  through  Court  Street 
to  Scollay  Square;  through  Scollay  Square  to 
Tremont  Street;  through  Tremont  Street  to 
Shawmut  Avenue;  through  Sbawmut  Avenue 
to  Northampton  Street;  through  Northampton 
Street  to  Hampden  Street;  throi^h  Hampden 
Street  to  Dudley  Street;  through  Dudley  Street 
to  Blue  Hill  Avenue;  and  through  Blue  HUl 
Avenue  to  said  West  Roxbury  Park.  The 
nearest  point  to  said  No.  17  Union  Street, 


reached  upon  said  Highland  car,  is  at  the  cor- 
ner of  Hanover  and  New  Washington  Streets: 
and  the  shortest  distance  from  the  Highland 
track  at  that  point  to  said  No.  17  is  througb 
Hanover,  Friend,  and  Union  streets,  and  is  four 
hundred  and  fifty-nine  (459)  feet^  The  nearest 
point  to  said  No.  17  Union  Street,  reached  upoc 
said  Middlesex  car,  Is  the  croasing  of  New 
Washington  and  Elm  Streets,  and  the  sfaortetf 
distance  from  the  Middlesex  track  at  that  ptxot 
to  said  No.  17,  is  through  Elm  and  Lnion 
streets,  and  is  four  hundred  and  twelve  (41?) 
feet.  After  the  plaintiff  had  got  upon  said 
Highland  car,  the  conductor  thereof  demanded 
the  plaintiff's  fare;'' and  thereupon  the  [^aintiir 
tendered  to  said  conductor  said  eight-cent  cbeck 
which  he  had  received  from  the  conductor  of 
said  Middlesex  car.  The  conductor  of  said 
Highland  car  refused  to  receive  said  check,  lod 
the  plaintiff  refusing  to  pay  any  other  fare, 
said  conductor  of  said  Highland  car  compdkd 
the  plaintiff  to  leave  said  Highland  car  at 
School  Street,  on  said  Tremont  Street.  The 
nineteenth  location  of  the  Middlesex  RaDioad 
Company  is  in  the  followlngwords: — 

"On  and  after  Jan.  1,  1879,  the  ronte  and 
running  of  the  cars  of  the  Middlesex  Railroad 
Company  in  the  city  {woper  shall  be  aa  folknr^ 
viz.: — 

"Eighteen  can  per  boor,  and  no  more,  may 
pass  up  Wasbin^^n  StneA  soothvly  from 

Comhill;  of  this  number  six,  and  no  more, 
may  leave  Washington  Street,  at  Summer 
Street,  and  pass  through  Summer,  Lincoln, 
Beach,  Federal  and  Kneeland  streets  to  the 
Old  Colony  depot;  and  return  thence,  ris 
South,  Beach. Washington.  Boylston,  Tremont, 
streets,  Comhill,  and  Washington  Street,  to 
Haymarket  Square,  and  thence  to  Charies- 
town. 

"Twelve  cars  per  hour  may  leave  Wasbing- 
ton  Street  at  Temple  Place,  and  pass  tfarougb 
Temple  Place,  Tremont  Street.  Comhill.  and 
Washington  Street  to  Haymarket  Square,  aod 
return  thence  to  Charlestown. 

"  Six  cara  per  hour,  and  no  more,  may  pam 
from  Haymarket  Square  through  Sudbuiy 
Street,  to  Scollay  Square,  and  return  thence 
Ma  Comhill  and  Washin^n  Street." 

Other  locations  have,  smce  1879,  been  grant- 
ed to  both  said  Middlesex  and  Highland  com- 
panies; so  that  on  said  September  7  the  streets 
through  which  said  cars  of  said  compaaitt 
were  ran,  as  set  forth  in  this  statement,  wov 
as  herein  described.  The  can  of  said  BiA- 
land  and  Middlesex  companies  pass  over  uk 
same  tracks  and  rails  on  Tremont  and  New 
Washington  streets. 

If  the  court  shall  be  of  tlie  opinion  that  said 
eight-cent  check  was  good  for  the  ride  whicb 
the  plaintiff  was  taking  upon  said  HigfaUnd 
car,  then  judgment  is  to  be  entered  n>r  the 
plabtiff  for  the  sum  of  $1S0;  otherwise  judg- 
ment is  to  be  entered  for  the  defendant. 

The  court,  after  hearing,  ordered  judgment 
for  defendant  on  the  agreed  facts,  and  plaitttilT 

appealed. 

Mr.  Philip  J.  Doherty.  for  plaintiff: 
The  route  of  the  car  on  which  the  plaintiff 
was  riding  when  said  check  was  issued  to  him 
by  said  Middlesex  Railroad  Company  was  not 
the  same  over  which  he  was  riding  at  the  tiine 
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when  he  was  assaulted  and  ezpelledi  and  was  j 
notparallel  thereto. 

There  can  be  no  question  that  the  check  was ; 
Talid  for  the  ride  which  the  plaintiff  was  tak- 
ing; Uie  statute  expressly  declares  that  such 
check  shall  entitle  the  passenger  "to  a  passage, 
on  the  same  day  only,  in  any  car  run  by  any 
other  company  between  any  two  points  in  said 
city,  but  that  it  shall  not  entitle  him  to  a  pas- 
sage over  the  same  route  on  which  the  check 
was  issued,  or  a  route  parallel  thereto,  and  be- 
tween and  including  two  common  points." 

It  cannot  be  seriously  contended  that  the 
route  of  the  Highland  car  in  which  the  plaintiff 
was  riding  was  passing  over  the  same  route  on 
which  the  check  was  issued;  the  check  was 
issued  on  the  outward  route  from  Charlestown 
Neck  through  various  streets  to  the  Old  Colony 
depot  The  construction  of  the  word  "route 
in  this  statute  which  the  plaintiff  contends 
should  be  given,  is  a  passage  in  one  direction 
only,  for  Which  the  passenger  is  carried  for  one 
fare.  This  does  not  include  the  outward  and 
inward  trip  of  the  car,  for  which  two  fares  are 
r^eived,  and  for  which  the  term  "location" 
would  be  the  proper  (Agnation. 

Keitber  can  it  be  seriously  contended  that 
the  route  over  which  the  plaintifl  was  riding 
when  assaulted  and  ejected  was  parallel  to  aod 
between  and  including  two  common  points 
with  the  route  on  which  he  was  riding  when 
he  purchased  the  check  in  question.  A  route 
from  Boston  Highlands  or  from  Tremont  Street 
to  the  comer  of  Washlngtcm  and  Hanover 
streets  cmi  in  no  sense  he  said  to  be  parallel 
with  a  route  from  Charlestown  Neck  to  the 
Old  Colony  depot. 

The  defendant  contends  that  the  word  "par- 
allel," in  the  statute.does  not  mean  geometri(^y 
parallel;  but  without  assenting  to  that  con- 
struction, the  plaintiff  submits  that  the  route 
above  mentioned  cannot  be  said  to  have  the 
same  general  direction. 

Mt.  Jiunea  He  wins*  for  defendant; 

In  order  to  ascertain  the  meaning  of  a  statute 
it  Is  proper  to  consider  prior  statutes  relating 
to  the  same  subject-matter,  and  the  probable 
intention  of  the  Legislature,  This  mode  of  in- 
terpretation is  justifiable,  even  where  the 
words  of  the  statute  itself  are  unambiguous. 
And,  if  the  general  meaning  and  object  of  a 
statute  are  Inconsistent  with  the  literal  import 
of  any  particular  clause  or  section  thereof,  such 
duise  or  section  must,  if  possible,  be  construed 
according  to  thespirit  of  ue  Act. 

EolhTook  V.  flo&rook,  1  Pick.  248;  Mendon  v. 
Woreeater,  10  Pick.  385;  Commonwealth  v.  Cam- 
hridge,  20  Pick.  267;  Bkittm  v.  Qre»n,  23  Pick. 
636;  Uommonwealth  y.  Intoxicating  Liguon,  108 
Mass.  19. 

The  defendant  contends  that  the  original  law 
with  reference  to  commutation  checks  was 
passed  to  enable  passengers,  without  paying 
two  full  fares,  to  complete  their  passages  to 
points  which  could  not  be  reached  upon  the 
cars  of  the  corporations  issning  the  checks;  and 
that,  to  prevent  any  other  use  of  them,  the 
statute  of  18TO  was  passed,  prohibiting  their 
use  upon  cars  going  to  ftoints  also  reached  by 
the  cars  of  the  corporations  issuing  the  checlis, 
and  going  to  said  common  points,  either  over 
the  same  route  as  the  cars  of  the  corporatioas 
Issuing  the  checkStOrover  routes  parallel  there- 
a  Mass. 


j  to.  By  "parallel  routes"  are  meant,  of  course, 
not  routes  secanetrlcally  parallel,  but  routes 
I  par^lel  in  the  sense  of  baving  the  same  general 
direction;  far  routes  geometrically  parallel 
could  nc^  come  together  so  as  to  connect  and 
Include  common  points,  in  the  language  of  the 
statute. 

Plaintiff  was  going,  in  thecar  of  the  defendant 
corporation,  to  a  point  also  reached  t>y  the  cars 
of  the  Middlesex  Railroad,  which  issued  the 
check,'and  reached — as  far  as  the  Tremont 
Street  portion  of  the  route  extended — over  the 
same  route  as  that  upon  which  the  check  was 
issued;  and  the  rest  of  the  way  over  a  route 
parallel  to  the  route  upon  which  the  check  was 
issued;  and  between  and  including  two  com- 
mon points.  Court  and  Hanover  streets  beinv 
parallel,  in  the  sense  of  the  statute,  to  Comhlil 
and  New  Washin^n  Street;  and  the  two 
common  points  being  the  corner  of  Court 
Street  and  Comhill  and  the  corner  of  Hanover 
and  New  Washington  streets. 

The  plaintiff  used  the  check  he  received  from 
the  Middlesex  Company  as  a  stop-over  check, 
stopping  at  his  place  of  business  nearly  three 
hours,  and  then  going  on  in  a  Highland  car. 
over  the  route  of  the  Middlesex  car,  at  a  cost 
of  eight  cents, — four  cents  tm  each  ride, — 
when  it  would  have  cost  ten  ceuts — five  cents 
for  each  ride — in  the  Middlesex  car.  That  the 
checks  were  never  intended  for  such  use  is  evi- 
dent from  the  fact  that  the  statute  expressly 
provides  that  theythall  be  good  only  in  the 
cars  of  other  companies,  and  not  In  the  cars  of 
the  company  issuing  them.  If  they  had  been 
intended  to  enable  a  passenger  to  stop  ow  on 
the  route,  they  would  have  been  made  good  in 
the  cars  of  the  company  issuing  them. 

C.  Allen*  J.,  delivered  the  opinion  of  the 
court : 

It  appears,  by  a  reference  to  the  various 
statutes  cited  the  defendants,  that  formerly 
all  the  street  railways  in  Boston  met  at  or 
near  a  common  central  point,  in  what  is  now 
ScoUay  Square;  and  the  original  statute  pro- 
viding for  commutation  checks  (Stat.  1864, 
chap.  229,  §  27),  was  passed  for  the  purpose  of 
enabling  a  passenger,  without  paying  two  full 
fare^  to  complete  his  passage  to  a  point  which 
could  not  be  reached  in  the  car  In  which  he 
started.  The  statutes  concerning  street  rail- 
ways were  revised  in  1871,  and  consolidated 
into  a  general  Act  (Stat.  1871,  chap.  381),  and 
by  §  36  it  was  provided  that  a  passenffer  who 
paid  for  a  commutation  check  should  receive 
a  check  which  should  entitle  him  to  a  passage, 
on  the  same  day  only,  In  any  car  run  in  Bos- 
ton, by  any  other  corporation ,  between  any  two 
points  therein.  This  of  course  would  not  enable 
a  passenger  to  get  two  rides  upon  different  cars 
of  the  same  company,  aod  the  purpose  does  not 
appear  to  have  been  different  from  1  hat  of  Stat. 
1864,  chap.  339,  §  37.  But  as  the  locations  of 
street  railways  were  extended  and  multiplied, 
the  provision  was  found  to  be  so  broad  as  to  be 
subject  to  abuses;and  an  amendment  was  made 
by  Stat.  1878,  chap.  that  Stat.  1871,  chap. 
881,  §  36,  should  not  be  construed  to  require  a 
commutation  check  lo  be  issued  or  received 
"for  a  passage  upon  a  car  run  over  the  same 
route  with  that  on  which  such  check  was  issued, 
or  over  a  route  parallel  thereto  orincludingtwo 
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common  points."  These  two  sections  are  now 
incorponted  into  Pub.  Stat  chap.  118,  §  47. 
The  abuse  which  the  amendment  of  1878  was 
intended  to  prevent  appears  to  tuve  been  the 
obtaining  by  a  passenger  of  what  would 
amount  substantially  to  a  return  trip  by  using 
a  car  of  another  company,  at  a  lower  rate  than 
be  could  do  it  upon  a  car  of  the  company 
which  issued  the  check.  The  statute  is  to  lie 
construed  with  reference  to  tbe  well-known 
usage  to  require  one  fare  for  a  trip  to  the  end 
of  the  company's  line,  and  another  fare  for  the 
return  trip.  A' passenger  could  not  take  there- 
turn  trip  upon  the  same  company's  line  by 
means  of  a  commutation  check,  because  the 
statute  expressly  limited  him  to  a  car  run  by 
another  cominny.  But  if  another  company 
happened  to  run  cars  over  a  lioe  which  would 
enable  a  passenger  to  make  what  would  amount 
substantially  to  a  return  trip  tJierein,  he  might, 
until  the  passage  of  tbe  Stat.  1878,  chap.  §04, 
have  done  this  upon  a  commutation  check. 
The  Legislature  did  not  intend  to  give  to  a  pas- 
senger toe  benefit  of  two  trips  at  a  reduced  rate, 
both  of  which  might  either  wholly  or  substan- 
tially have  been  made  upon  the  line  of  the 
same  company;  but  to  enable  him  at  the  reduced 
rate,  to  reach  bis  point  of  destination  beyond 
the  route  of  the  first  company,  and  when  two 
lines  must  be  used  for  that  purpose. 

Such  being  the  obvious  design  of  the  Legis- 
lature, it  is  to  be  oonridered  whether  the  phrase- 
ology of  the  statute  is  sdih  as  to  give  to  tbe 

Elaintiff  in  the  present  case  the  right  for  which 
e  contends,  and  whether  he  came  within  tbe 
limitation  that  he  should  not  be  entitled  to  a 
passage  over  tbe  same  route  on  which  the 
check  was  issued  or  a  route  parallel  thereto  and 
between  and  including  two  common  points. 

The  plaintiff  contends  that "  the  same  route  " 
means  a  passage  in  one  direction  only,  for 
which  the  passenger  is  carried  for  one  hre,  and, 
that  in  his  case  this  meant  the  route  from 
Charlestown  to  the  comer  of  Boylston  and 
Tremont  streets  in  Boston,  following  tbe  course 
taken  by  the  cars  of  the  Middlesex  Company  in 
making  what  may  be  called  the  inwud  ttip  from 
Charlestown  to  Boston;  while  the  defendant 
contends  that  "the  same  route"  means  the 
whole  route  traversed  In  an  inward  and  out- 
ward trip  from  Charlestown  to  Boston,  and 
then  back  to  Charlestown  again.  This  differ- 
ence is  considered  important  by  the  respective 
counsel,  because  it  is  easier  to  say  that  tbe 
route  of  the  defendant's  car  was  parallel  to  the 
outward  trip  of  tbe  Middlesex  Company's  car 
from  Boston  to  Charlestown  than  to  tne  in- 
ward trip.  Indeed,  we  do  not  understand  that 
the  counsel  for  the  plaintiff  goes  so  far  as  seri- 
ously to  contend  that  the  routes  of  the  two 
companies  from  the  point  at  the  comer  of 
Boylston  and  Tremont  streets  to  the  point  at 
tbe  comer  of  Hanover  and  New  Washington 
streets,  those  being  two  common  points,  arc  not 
to  he  deemed  either  the  same  route  or  routes 
parallel  to  each  other.  For  much  the  greater 
portion  of  tbe  way  they  are  the  same;  and 
when  tbey  separate,  at  ScoUay  Square,  they 
soon  come  together  again.  The  plaintiff  h^ 
started  from  bis  place  of  business  on  Boylston 
Street  via  Tremont  Street  for  No.  17  Union 
Street.  Tbe  car  of  tbe  defendants  passed  along 
Tremont  Street,  by  Boylston  Street,  and  the 


wAnt  which  it  reached  nearest  to  the  plaintiffi 

destination  was  at  the  comer  of  Hanover  and 
New  Wa^ington  streets.  The  ptamtiff.  ac- 
cording to  the  statement  in  his  coonael's  brief, 
intfiodM  to  ride  in  the  defendant's  car  to  that 
point.  The  car  did  not  come  along  untU  he 
had  walked  a  short  distance  on  Tremont  Street; 
but  the  route  of  the  car  which  be  took  was  be- 
tween and  including  two  commmi  pcHots,  and 
was  substantially  the  same  as  the  return  route 
of  the  Middlesex  Company's  cars;  and  tbe  in- 
tended trip  of  the  plaintiff  was  in  snbstaoce  a 
return  trip  to  the  point  of  his  destination,  he 
having  passed  that  point  on  bis  toward  trip. 

QiviDg  a  reasonable  and  practical  constroc- 
tion  to  the  statute,  and  having  regard  to  tte 
obvious  intention  of  tbe  Le^latore,  the  conle 
of  the  defendant's  car  along  Tremont  Street,  to 
the  common  point  at  the  junction  of  Hanover 
and  New  Washington  streets,  must  be  deemed 
to  be  parallel  to  the  inward  route  of  the  Mid- 
dlesex Company.  Exact  parallelism  wag  dm 
contemplate,  and,  having  reference  to  the 
streets  of  Boston,  a  somewhat  liberal  construc- 
tion must  necessarily  be  adopted.  It  is  not 
necessanr  that  the  two  routes  should  be  pazat- 
lel  for  tue  whole  length  of  each,  or  of  atber, 
in  order  to  fall  within  the  meaning  of  tbe  atat- 
utc.  So  strict  a  construction  would  leave  few 
if  any  cases  in  which  the  limitation  would  have 
effect.  If  the  route  on  which  the  passenger 
purposes  to  travel  is  substantially  parallel  lo 
tbat  on  which  be  received  his  dieck,  and  if  it 
is  between  and  includes  two  common  points,  it 
is  enough.  He  is  not  entitled  to  be  carried 
over  such  a  route.  So  far  as  his  contemplated 
trip  is  concerned,  it  is  a  parallel  route;  and  bii 
trip  back  in  the  direction  from  which  be  came 
is  substantially  a  return  trip. 

It  is  not  a  material  coasideratlon  that  the  in- 
ward route  of  tbe  Middlesex  Company,  on 
reaching  tbe  comer  of  Washington  ajad  Stm- 
mer  streets,  makes  a  wide  divenence  in  order 
to  reach  and  pass  the  stations  oi  the  Old  Oid- 
ony  and  Boston  &  Albany  railroads,  and  that 
its  course  is  quite  clrouftous  until  it  reaches 
Boylston  Street.  If  the  Old  Coloov  RailnMd 
station  were  treated  as  the  end  of  the  inward 
route  of  the  Middlesex  Company,  the  wbote  o< 
its  inward  and  outward  routes  would  be  sub- 
stantially parallel  to  each  other,  except,  indeed, 
where  they  are  identical.  The  inward  route, 
however,  tor  which  only  one  fare  is  required, 
continues  to  the  comer  of  Boylston  and  Tre- 
mont streets,  and  this  includes  a  portion  of  the 
return  trip  from  tbe  furthest  point  rtsched. 
It  is  urged  that  the  route  of  the  defendant  can- 
not be  oonsidBred  aa  parallel  with  any  part  of 
the  route  traversed  m  the  cars  of  the  Huddle- 
sex  Company  in  going  from  the  comer  of 
Washington  and  Summer  streets  to  the  comer 
of  Tremont  and  Boylston  streets.  But  cleariy, 
if  the  route  of  tbe  Middlesex  Company  con- 
tinued along  WashioRtott  Street  to  Boylston 
Street  and  thence  to  "mmont  Street,  omitting 
tbe  detour,  there  would  be  no  dilBculty  in 
treating  the  defendant's  route  as  paralleL  So, 
if  it  continued  along  Washington  Street  to  Es- 
sex Street,  which  is  almost  opposite  to  Boyl- 
stoo  Street,  and  made  the  detour  through  Es- 
sex Street  to  Lincoln,  and  continued  thence  as  it 
does  at  present,  coming  back  in  Washington 
Street  aunost  to  the  very  point  where  it  di 
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"verged  therefrom,  the  fact  of  its  makinfr  this 
circuit — almost  a  loop — would  not  require  a 
different  construction.  The  route  from  Wash- 
ingtoQ  Street  to  the  Old  Colony  station  and 
back  again  to  Washington  Street  would  be 
still  more  clearly  parallel  to  itself  than  it  now 
ia.  The  point  of  divergeDce,  according  t6  the 
present  route.  Is  at  Summer  Street— a  little 
further  back;  and  accordingly  for  the  space  be- 
tween Summer  Streetand  BoTiston  Street  the  de- 
fendant's route  on  Tremont  Street  could  hardly 
be  considered  as  parallel,  if  this  space  alone 
■were  to  be  considered;  but  taking  the  whole  of 
the  route  togeUier,  and  looking  at  the  question 
fvactlcally.  the  fact  that  a  somewhat  wide  de- 
tour is  made  at  one  place  by  one  of  two  routes 
between  two  common  points  does  not  render 
it  impossible  to  consider  and  call  the  two  routes 
pv%llel  to  each  other,  by  a  use  of  language 
which  is  appropriate  to  the  descriptioD  of  street 
railway  routes  In  Boston.  It  ia  probable  that 
in  the  description  of  steam  railway  routes  in 
mountainous  regions  an  equal  freedom  of  con- 
atmction  woula  be  both  proper  and  necessary. 
For  much  the  larger  portion  of  the  defendant's 
route  between  the  two  common  points,  it  is 
clMely  parallel  to  the  inward  route  of  the  Mid- 
dlesex Company.  The  detour  made  by  the  latter 
company  after  carrying  passengers  to  a  point 
which,  according  to  tbe  shortest  line,  is  pretty 
near  to  the  aid  of  the  inward  trip,  may  be  dis- 
regaided.  The  hinguage  of  the  statute  might, 
perhaps,  have  been  more  clearly  expressed,  but 
Its  purpose  is  sufficiently  plain,  and  tbe  plain- 
tiff s  case  faUs  within  the  limitation  which  was 
fairly  and  reasonably  intended  to  be  put  upon 
the  use  of  commutation  checks. 
.Ivdffment  qghriMiL 


MUon  S.  JEKEINS, 
«. 

John  T.  WOOD,  Exr. 

'Where  an  executor  ifave  bis  bond  with 
condition  to  paj  all  the  debts  that 
miKht  exist  a.{^iMt  the  testator's  estate, 
auid  thereupon  took  the  whole  estate  in- 
to his  own  Hands,  returning  no  inventory 
thereof,  by  his  conduct  he  assumed  tbe 
sofBciency  of  the  assets  for  the  debts. 
And  where  the  assets  were  in  fact  suCB- 
cient  for  the  payment  of  all  debts  ex- 
cept his  own,  he  cannot  be  allowed,  in 
a  suit  by  a  creditor  of  the  estate,  to  set 
np  Us  own  claim  against  the  estate 
to  deftat  the  claims  of  others ;  nor 
can  he  escape  liability  by  merely  show- 
ing that  be  was  not  aware  of  the  exist- 
ence of  a  particular  debt. 

(Euex  PUed  Haroh  23, 188?.t 


APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  of  Essex  County  in  favor 
of  defendant.  Jttdgmentforfiaintiff. 

Action  of  sdre  faciat  against  the  defendant 
as  executor  of  the  will  of  Abigail  Barker,  late 
of  Boxford,  seeking  to  enforce  the  personal 
liability  of  the  (tefendant  upon  a  swgestion  of 
waste  of  said  estate,  under  Pub  Stat.  chap. 
2  Mass.  h.  b.b.,t.  m.  67 


166,  ^  10;  submitted  to  the  superior  court  upon 
the  following  agreed  facts:  Abigail  Bt^Esr 
died  in  August,  1877,  leaving  a  wiU  In  which 
the  defendant  was  named  executor  and  resid- 
uary legatee.  The  will  was  duly  proved;  tbe 
defendant  was  appointed  executor,  and  gave  a 
bond  in  the  penal  sum  of  $500,  conditioned  to 
pay  all  debts  and  legacies,  and  took,  the  entire 
estate.  The  defen&nt  duly  publi^ed  notice 
of  bis  appointment,  and  no  further  proceediags 
were  h^  in  the  probate  court;  the  defendant 
filing  no  inventory  and  no  account,  and  not  rep- 
resenting the  estate  insolvent.  The  estate  con- 
sisted of  certain  lands  in  Boxford  and  bank 
stock.  On  December  S8,  1878,  the  phuntiff 
brought  an  action  against  the  defendant  as  ex- 
ecutor, to  recover  a  debt  due  from  the  testatrix, 
and  at  the  Scomber  Term,  1879,  recovered 
judgment  therein;  and  execution  duly  issued 
and  was  placed  in  tbe  bands  of  .an  officer,  who 
duly  made  demand  upon  the  defendant  for 
sufficient  goods  or  estate  to  satisfy  the  execu- 
tion, or  to  exhibit  any  goods  or  estate  of  the 
testatrix  to  be  taken  upon  the  same.  It  was 
satisfied  In  part  by  a  sale  of  certain  real  estate 
and  retumra  to  court  in  part  satisfied;  the  offi- 
cer serving  the  same  also  making  return  that  he 
could  find  no  other  goods  or  estate  of  tbe  tes- 
tatrix to  be  taken  upon  said  execution.  There- 
upon an  action  was  brought  by  the  plaintiff 
against  tbe  defendant  executor,  upon  hU  bond; 
and  judgment  was  rendered  theretn  for  the 
plaintiff  and  execution  issued  for  the  penal  sum 
of  said  bond,  which  amotmt  was  paid  and  ap 
plied  in  further  part  satisfaction  of  said  original 
execution,  leaving  tbe  balance  due  and  remain- 
ing unsatisfied  upon  said  execution  on  May  27, 
Xml,  $609.68,  which  amount  has  never  been 
paid.  No  insufficiency  of  assets  was  set  up  in 
the  original  action,  but  it  was  tried  upon  the 
UKrits.  The  real  estate  left  by  the  testatrix  was. 
larger  than  the  amount  of  the  said  judgment 
recovered  by  the  plaintiff.  The  first-mentioned 
action  was  founded  upon  a  promissorv  note 
signed  by  the  testatrix.  Soon  after  tb#defend- 
ant  gave  his  said  bond,  in  the  month  of  Octo- 
ber, 1877,  the  plaintiff  exhibited  said  note  to 
the  defendant  and  demanded  payment  thereof. 
Tbe  bank  stock  belonging  to  the  testatrix,  at 
her  decease,  consisted  of  eleven  shares  worth 
about  $1,400,  and  was  larger  in  value  than  the 
balance  due  the  plaintiff  on  his  execution. 

At  the  trial  the  defendant  offered  to  prove 
that  tbe  said  Abigail,  at  her  decease,  was  in- 
debted to  him  for  care  and  support  in  the  sum 
of  $900,  an  amount  which,  together  with  the 
said  amount  paid  in  the  suit  upon  said  bond, 
was  equal  to  the  value  of  said  bank  stock;  that 
at  the  time  he  gave  the  bond  he  was  ignorant 
of  tbe  plaintiff's  claim  and  supposed  that  the 
estate  was  ample  to  pay  all  liabilities;  and  that  on 
February  S8, 1873,  and  September  8,  1878.  the 
defeAdant.  as  executor,  transferred  to  himself 
in  his  individual  capacity  all  of  said  bank  stock 
in  payment  of  the  indebtedness  to  him;  and 
that  said  bank  stock  and  land  sold  upon  the 
plaintiff's  execution  were  all  tbe  estate  left  by 
tbe  testatrix.  Tbe  plaintiff  objected  to  this 
offer  of  proof,  upon  the  ground  that  it  was  in- 
competent and  immaterial  for  tbe  defendant  to 
prove  the  allegation  in  his  offer,  or  either  of 
them;  but,  if  u  was  competent  and  mat«»jal, 
tbe  plaintiff  admits,  for  the  purpose  of  this 
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case,  that  the  defendant  could  prove  the  facts 
stated  in  his  offer.  Judgment  was  rendered 
for  defendant,  and  the  plaintifE  appealed. 

Mr.  Wm.S.Knox.  for  plaintiff: 

The  giviog  of  a  bond  to  pay  debts  and  le^ 
cies  by  ao  executor  is  a  coDcIiinive  presumption 
of  assets  of  the  estate  In  bis  bands,  in  any  ac- 
tion ngainst  bim  toenforcetbeobligation  there- 
by assumed  by  him. 

Gore  T.  Braeier,  8  Haas.  548;  Stebbtn*  t. 
SmWi,  4  Pick.  07;  JoTia  v.  Rieiiardton,  S  Met. 
247;  CWweM  T.  Alger,  6  Gray,  67;  TVoy  Nat. 
Bankv.  Stanton,  UAMass.  485;  Brooktv.  Rice, 
181  Mass.  408;  Jenkiru  v.  Wood,  140  Mass.  66. 

"An  adtnioistrator  of  an  estate  which  is  in- 
solvent is  answerable  for  the  whole  estate  in 
bis  bands  to  be  applied  in  a  general  distribution 
among  the  creditors.  If  ho  pays  one  in  prefer- 
ence to  others,  it  ia  a  payment  in  his  own  wrong; 
and  such  p^ment  cannot  discharge  him  from 
a  liability  to  account  for  the  money  which  he 
has  thus  expended  in  violation  of  his  official 
duty." 

Wms.  Exrs.  6th  Am.  ed.  p.  1897,  note;  Oo66 
Muizey,  18  Gray,  57. 

The  executor,  not  having  represented  the  es- 
tate insolvent  in  the  original  actioQ,  cannot  now 
set  it  up.  Having  litigated  the  plaintiff's  claim 
without  such  representatioo,  the  law  presumes 
he  had  tn  his  nands  the  means  to  aatisfy  it. 
And  if  an  executor  suffer  Judgment  against  an 
insolvent  estate  without  representation  of  in- 
solvency, and  an  execution  is  returned  nulla 
bona,  it  is  waste. 

8turgi$  V.  Reed,  2  Me.  109;  Neuseomb  v.  Qom. 
1  Met.  888;  Oaahing  v.  Field,  0  Met.  180. 

In  no  event  could  the  executor  take  to  his 
own  use  the  five  hundred  dollars'  worth  of  per- 
sonal property  of  the  estate,  in  anticipation  of 
being  compelled  to  pay  the  bond.  Nor  could 
.  be  lawfully  apply  it  in  repayment  of  the  amount 
paid  by  bim  upon  the  bond.  The  creditor  is 
entitled  to  the  estate,  real  and  personal,  and  the 
added  benefit  of  the  bond.  The  bond  is  cu- 
mulative to  the  estate. 

ColUn*  T.  CoOina,  140  Mass.  SOS;  2  New  Eng. 
Rep.  86. 

Me$tn.  D.  A  C.  A  C.  O.  Saunders*  for 

defendant: 

The  plaintiff  bas  sued  out  a  tcire  faeiaii  to  ob- 
tain judgment  and  execution  against  the  de- 
fendant as  for  his  own  debt,  claiming  under 
the  pTOvisiona  of  Pub.  Stat  chap.  166,  §  10. 

Fromthecaaeof  CHarjtev.  7^,6Pick.  887, 
841.  we  may  infer  that  this  remedy  does  not 
apply  to  the  case  at  bar.  All  the  property, 
both  real  and  personal,  vests  at  once  in  the  ex- 
ecutor; the  bond  is  the  fund  provided  by  the 
statute  fur  the  payment  of  tbe  debts.  The 
property  having  become  the  defendant's,  he 
cannot  be  guilty  of  waste  by  applying  it  to  his 
own  purpc»es.  It  is  only  hj  virtue  of  tiie 
statute  passed  after  tlie  decision  of  tbat'case, 
Rev.  Btat.  cliap.  63,  ^  4,  and  re-enacted  in  tbe 
General  and  Public  Statutes  (Pub.  Stat  chap. 
139.  g  7),  that  tbe  lien  of  debts  on  tbe  real  es- 
tate is  not  discharged  by  ^vin^  the  bond.  Tlie 
probate  court  bns  no  Junsdiction  of  a  petition 
for  leave  to  sell  such  real  estate  for  the  pay- 
ment of  debts. 

It  is  true  there  are  cases  in  which  the  court 
has  held  that,  when  execatots  have  given  bonds 
294 


like  the  one  m  question,  they  can  not  aet  up 
want  of  assets  as  a  detense. 

Jone*  V.  Richardson.  5  Met.  347,  258;  CW«dI 
T.  A^,  5  Gray,  67. 

But  these  were  suits  upon  tbe  bond.  The 
only  ground  upon  which  a  defense  of  this  na- 
ture could  be  maintained  in  such  sn  setioo 
would  be  that  there  bad  beoi  an  entire  or  par- 
tial failure  of  tbe  consideration  for  the  boad. 
and  therefore  the  defendant  ought  to  be  excused 
from  performing  bis  express  promise 

The  executor  had  as  good  a  right  to  pay  his 
own  debt  as  that  at  a  third  party.  He  coidd 
not  declare  the  estate  insolTent,  nor  smicndw 
bis  bond. 

Al0er  V.  OolweU,  2  Gtsy,  401 

If  the  present  statutes  do  not  sufficieotly  pro- 
tect tbe  riji^ts  of  crediton  in  the  adminittra- 
tioQ  of  estates,  the  remedy  must  be  sought  bom 
the  Legislature  aad  not  nom  tbe  coortB. 

ifoUm  T.  Fkteker,  6Cush.  S8S.  288. 

C.  Allen*  J.,  delivoed  tbe  opinioa  of  Ike 

court: 

The  Pub.  Stat.  chap.  166,  g  10.  providathss. 
in  a  proceeding  like  tbe  present,  "iftbedefod- 
ant  does  not  appear  and  show  sufficient  cause 
to  the  contrary,  he  shall  be  deemed  guit^  of 
waste,  and  shall  be  personally  liable  the 
amount  thereof  when  it  can  be  aacertained, 
otherwise  for  the  amount  due  on  tbe  (»rigiim] 
judgment."  It  is  contended  by  the  defendant 
that  the  giving  of  the  bond  with  conditioii  to 
pay  debts  and  legacies  is  not  to  be  deemed  a 
conclusive  admi^on  of  sufficient  assets,  widA 
imposes  upon  him  a  personal  obligatioo  to  pay 
all  debts  and  legacies,  however  large,  from  hb 
own  estate,  after  the  assets  of  tbe  testator's  es- 
tate have  been  exhausted,  and  after  the  pens! 
sum  of  tbe  bond  has  been  paid  in  full  Tbe 
plaintiff  maintains  the  contrary,  and  insists 
that  it  is  so  established  by  the  authorities. 

We  do  not  find  It  necessary  to  determioe 
whether  this  is  DOW  an  openquestioD.and  wheth- 
er, under  any  circumstances,  an  necntor  who 
has  given  such  a  bond  can  escape  from  an  al- 
timate  personal  responsibility  for  histestatoi't 
debts.  All  that  we  need  to  consider  is  wbrtber 
he  can  maintain  his  defense  against  the  cbin 
of  a  creditor  by  showing  that  tbe  ass^  in  bis 
hands  were  appropriated  to  discbarge  a  just 
claim  of  his  own  against  his  testator.  It  ap- 
pears, by  the  facts  which  the  defendant  offeml 
to  prove,  that  he  had  enough  assets  to  hit 
bands  to  satisfy  the  plaintiff's  claim,  if  his  on 
claim  was  left  unprovided  for.  The  dtAdeocj 
of  assets,  upon  tlie  defendant's  offer  of  pnxs. 
was  not  caused  by  any  casualty,  or  accident,  or 
loss  by  theft,  flre,  flood,  earthquake,  boMile 
invasion,  or  other  act  or  circumstance  beyonl 
bis  control,  and  not  to  he  gosrded  aniattor 
foreseen.  He  knew  tbe  amount  of  his  o«i 
claim;  he  also  had  ^1  the  knowledge  in  Tespcct 
to  others  which  he  cared  to  have.  Noboly 
misled  or  deceived  him.  He  was  content  to 
take  bis  chance.  By  a  solemn  and  formal  act 
by  which  the  rights  of  others  were  affected.  W 
gave  the  bond  with  condition  to  pay  all  the 
debts  that  might  exist  against  the  testator's  » 
tste;  and  thereupon  be  took  the  whole  eAk, 
into  bis  own  hands,  returning  no  invcntoty 
thereof.   This  course  of  conduct  SManMant 
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suffldency  of  the  assets  for  the  debts;  It  was  so 
understood  by  the  court;  and  the  defendant 
gained  all  the  benefits  which  the  statute  allows 
in  such  cases.  In  point  of  fact,  the  assets  were 
sufficient  for  the  payment  of  all  debts,  except 
bis  own.  Under  uiese  circumstances,  be  can- 
not be  allowed  to  set  up  bis  own  claim  to  defeat 
the  claims  of  otbens.  He  cannot  be  beard  to 
aver  or  prove  that  the  assets,  though  sufficient 
to  pay  all  the  other  creditors  in  full,  bad  been 
exhausted  by  reason  of  his  having  appropriated 
them  to  pay  a  claim  of  hisown.  He  has  under- 
taken to  pay  all  the  debts,  be  they  more  or  less; 
and  when  this  imdertaking  has  been  accepted 
and  acted  upon,  be  cannot  escape  merely  by 
showing  that  he  was  not  aware  of  the  exigence 
of  a  particular  debt,  and  that  therefore  it  should 
go  unpaid,  while  bis  own  claim  is  paid  in  full. 

On  the  agreed  facts,  the  judgment  should  be 
for  the  plaintiff,  for  the  full  amount  of  bis  debt 
and  interest.  Jones  t.  Jiiehardaon,  5  Met.  347; 
CWwa  V.  Alger,  5  Gray,  67;  Nat.  Bank  of  Troy 
V.  Stanton,  116  Mass.  486;  Brooke  t.  Bue,  181 
Mass.  410;  Amherst  College  v.  Smith,  184  Mass. 
545;  Jenkins  v.  Wood,  140  Mass.  66  [1  New 
Eng.  Rep.  206];  OolUiu  v.  OMitu,  14D  Mass. 
502,  S  New  Eng.  Bep.  8S. 

JuSgme^far  the  ptaintif. 


Christy  A.  WHITE, 
e. 

NONANTIJM  WORSTED  CO. 

In  an  MStlon  brought  hy  an  employee 
for  personal  injuries  caused  by  dan- 

gerons  use  of  machinery  famished 
y  his  employer  in  the  course  of  his 
business,  wnere  there  was  evidence  that 
the  machine  was  used  in  an  unusual 
manner;  that  it  was  dang«rous  when 
thus  used;  that  no  guara  had  been 
placed  over  the  fan  of  the  machine  to 
protect  the  plaintiff  from  injury;  and 
that  no  notice  had  been  ^ven  to  plain- 
tiff on  the  day  of  the  injury  that  the 
fan  was  running  in  this  dangerous  man- 
ner; and  the  change  in  the  direction  of 
its  revolution  which  constituted  thedan- 
•  ger  was  unknown  to  the  plaintiff, — it 
was  evidence  for  the  jury  tnatdefend- 
wuat  had  not  exercised  due  eare  to- 
wards plaintifT. 

(Hhldlcflex— FOed  Iferoh  88. 1887.)  ■ 

ON  plaintafl's  exceptions.  Su^ained. 
Action  of  tori  to  recover  damages  for  in- 
juries sustained  by  the  phiintiff  while  ai  work 
upon  a  carding  machine  in  defendant's  mill. 

At  the  trial  in.the  superior  court  before  Mason, 
«/. ,  there  was  evidence  tending  to  show  that  the 
carding  machine  upon  which  the  plaintiff  was 
directed  to  work  by  the  defendant,  was,  while 
that  part  of  ttie  maichine  called  the  fan  or  burr- 
firuard  revolved  in  one  direction,  safe,  and  while 
%t  revolved  in  the  opposite  direction,  dangerous, 
to  a  person  performing  the  services  on  said  ma- 
chine which  the  plaintiff  was  directed  to  per- 
form, to  wit,  cleaning  a  shaft  of  said  machine 
ffltuated  near  said  fan  or  burr-guard;  that  it 
-was  the  duty  of  the  plaintiff  to  feed  the  card, 


and  to  clean  the  shaft  whatever,  in  the  process 

of  carding  wool,  shreds  of  wool  became  at- 
tached to  the  shaft  and  wound  about  it  to  such 
an  extent  as  to  retard  the  process  of  carding  or 
endanger  the  machine;  that  the  plaintiff  at- 
tempt^ to  clean  the  shaft  when  it  needed  clean- 
ing upon  the  day  he  was  injured,  being  igno- 
rant— except  as  hereinafter  stated — of  uie  fact 
that  the  fan  was  revolving  in  a  direction  ren- 
dering it  nwre  dangerous  for  him  so  to  do;  that 
the  machine  by  which  the  plaintiff  was  injured 
was  used  for  carding  wool,  and  the  object  of 
the  fan  or  burr-guam  was  to  detach  from  the 
wool  as  it  pa^d  over  the  rollet,  called  the 
licker-in,  and  situated  directly  under  the  fan, 
— any  lumps  or  burrs,  and  turow  them  bade 
into  a  pan;  that  at  times,  when  using  low  stock 
or  carding  waste,  the  fan  or  burr-guard  was 
diverted  from  "its  legitimate  office"  and  made 
to  revolve  in  the  opposite  direction  to  assist  in 
drawing  the  waste  over  the  licker-in;  that  there 
is  a  machine  different  from  this  one  known  as 
the  waste  card,  which  is  designed  for  this  card- 
ing of  waste,  but  defendant  liad  no  such  ma- 
chine in  its  mill. 

The  plaintiff  testifled  tbat  during  the  three 
years  and  seven  months. — wliile  hehad  been  In 
the  employ  of  the  defendant, — he  had  never 
known  the  fan  to  be  run  in  the  wrong  direction 
but  once,  which  was  two  days  before  the  injury; 
that  he  then  called  the  attention  of  bis  foreman, 
one  Eleozer  Carto,  who  conttolled  the  running 
of  the  machine,  to  the  fact  that  it  was  running 
wrong  and  was  dangerous;  that  the  plaintiff 
did  not  clean  the  sha^t  tbat  day  while  so  run- 
ning: that  the  next  day  he  examined  the  belts 
and  found  the  fan  running  right  and  did  his 
work  as  usual;  tbat  the  day  foUowing  he  went 
about  his  work  of  cleauiag  the  shaft  as  usual, 
supposing  the  machine  to  be  running  in  the 
usual  way;  that  while  8oworking,hls  hook  was 
caught  the  fan,  which  was  revolving  in  the 
wrong  direction  md  drawn  into  the  machine, 
and  the  fan,  catching  his  hand,  caused  the  in- 
jury complained  of;  tix&t  he  had  no  notice  other 
than  above  stated  that  tbe  fan  was  run  in  a 
wrong  direction,  and  that  he  had  nothing  to  do 
with  the  running  of  tbe  machine;  that  when  at 
work  tbe  fan  rerolved  with  such  speed  that  the 
eye  could  not  discern  the  direction  of  its  revo- 
lutions, which  could  be  learned  only  by  look- 
ing at  tbe  belt  running  over  a  pulley  at  tbe  end 
of  the  fan,  and  not  vicuble  from  tbe  place  where 
tbe  plaintiff  stood  when  attending  to  his  duties 
aforesaid,  and  by  seeing  the  burrs  thrown  into 
the  fan;  but  that  sometunes  tbe  machine  would 
nm  the  ri^t  direction  ajl  dav  without  throw- 
ing any  burrs  into  the  fan;  iaat  when  the  fan 
revolved  in  its'  usual  direction,  and  the  hook  or 
hand  came  against  It,  it  would  be  thrown  oft 
without  i°jii>7- 

The  plaintiff  called  as  a  witness  one  Eleazer 
Carto,  who  was  foreman  in  tbe  room,  who  tes- 
tifled tbat  the  plaintiff  had  been  working  in 
another  carding  room  during  nearly  all  the  time 
he  bad  been  in  the  mill,  and  had  been  working 
in  his  (witness's)  room  only  about  a  week  prior 
to  the  injury;  that  before  the  plaintiff  came  to 
work  in  bis  room,  this  machine  had  been  used 
only  about  two  weeks  in  the  carding  of  wasie; 
that  tbe  only  conversation  he  had  with  tbe 

£laintiff  about  the  matter  was  at  the  time  tbat 
e  called  the  plaintiff's  attention  to  the  part 
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brokeo  in  the  card,  at  which  time  be  notified 
the  plaintiff  that  the  company  would  hold  hiro 
lesponsible  for  any  injury  to  the  card  throngb 
his  negligence;  that  a  guard  might  have  been 
placed  over  the  fan  when  carding  waste.  On 
cross-examination  Carlo  testified  that  the  fan 
had  been  running  backwards  for  two  or  three 
weeks.  At  the  time  of  the  accident  the  plain- 
tiff had  not  been  in  the  room  more  than  a  week, 
and  the  question  was  asked,  "  But  the  machine 
had  been  running  steady  in  one  direction  all 
the  time  that  he(plainttff)  wastheret"  to  which 
he  replied  thai  it  had  to  his  knowledge.  Wit- 
ness was  also  asked  if  he  gave  plaintiff  any  in- 
structions when  he  went  below,  and  answered 
that  he  did;  that  he  was  told  that  the  burr- 
guard  was  running  in  the  opposite  direction, 
"'and  he  would  be  very  careful."  On  this  evi- 
dence the  plaintiff  rested,  and  the  defendant  re- 
questing that  the  case  be  taken  from  the  jury, 
uie  court  ruled  that  the  plaintiff  could  not 
maintain  his  action  upon  the  evidence,  and  to 
this  ruling  the  plaintiff  alleged  exceptions. 

Mem».  H.  N.  AUia  and  Geo.  L.  May- 
berry,  for  plaintiff:  , 

Whether,  in  a  given  case,  there  exists  a  Htate 
of  facta  which,  as  a  matter  of  law,  will  render 
the  defendant  liable^f  or  the  injury,  is  &  question 
of  law;  but  what  those  facts  are  is  a  question 
for  the  jury. 

Matt^  V.  Whitti&r  Machine  Co.  140  Mass.  837; 
McDaaough  v.  Metropolitan  R.  R.  137  Mass.  212. 

The  fact  that  the  defendant  was  engaged 
upon  8  machine  which  was  at  the  time  danger- 
ous, and  which  could  have  been  rendered  harm- 
lesB  by  the  adoption  of  a  guard  to  the  fan,  was 
a  fact  for  the  jury  to  consider  as  bearing  on  the 
question  of  the  negligence  of  the  defendant. 

l/fjinan  v.  Hampthire,  140  Mass.  313,  814. 

The  testimony  of  Cartoon  cross-examination, 
Tiewed  in  a  light  most  favorable  to  the  defend- 
ant, showed  but  a  conflict  of  testimoay ;  for  the 
facts  elicited  were  not  germane  to  any  fact 
elicited  on  the  direct  examination,  and  so 
should  be  treated  as  a  direct  examination 
of  the  witness  by  the  defendant:  and  the 
evidence  adduced  on  such  examination,  as 
afflnnative  evidence  in  support  of  the  defend- 
ant's case;  and  as  such  the  plaintiff  had  a  right 
to  have  the  evidence  weighed  by  a  jury,  and 
its  weight  and  sufficiency  judged  of  by  them. 

LearoyO  v.  Godfrey,  138  Mass.  834;  Lawleaa  v. 
Connecticut  River  R.  R.  136  Mass.  5. 

The  testimony  of  the  plaintiff,  that  he  had 
never  known  the  fan  to  run  in  the  wrong  direc- 
tion but  once,  which  was  two  days  before  the 
injury,  and  that  he  liad  no  notice,  save  on  that 
occasion,  that  the  fan  was  run  in  awrong  direc- 
tion, corroboratedby  the  testimony  in  chief  of 
Carto  that  he  had  no  conversation  with  the 
plaintiff  about  the  card  before  that  day  or  after 
it,  together  with  conflict  of  evidence  upon  the 
nature  and  extent  of  the  notice,— should  have 
been  submitted  to  the  jury  as  bearing  on  the 
question  of  the  defendant's  negligence,  and  the 
eurcise  of  due  care  on  the  part  of  the  plaintiff. 

Matley  v.  Whittier  Machine  Co.  140  Mass. 
SII9\^icerv.8tmth Boston  ImnCo.im  Mass. 430. 

'"Hie  qoMtioD  whether  the  plaintiff  was  in 
the  exercise  of  due  care  was  for  the  jury." 

Watkim  V,  Ooodall,  138  Mass.  .538;  Looneyv. 
McLean,  129  Mass.  36;  McDonough  v.  Metro- 
politan R.  B.  tupra. 
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Jfr.  Savo^  Hoar,  for  defendant: 

"  It  is  the  legal  right  of  every  person  to  cam 
on  a  business  which  is  dangerous,  eiUia' m 
itself  or  the  manner  of  conducting  it.  if  it  tsaoi 
unlawful  and  interferes  with  no  ri^t  of  other 
persons. "  "  One  who  enters"  such  employment 
'  ■  takes  upon  himself  the  ordinary  risks  of  ftc 
employment  in  which  he  engages."  "  When 
he  assents  to  occupy  the  plMse  pr^ared  for  turn, 
and  incur  the  dangers  to  which  be  will  be  ex- 
posed thereby,  having  aufflctent  intelligence  and 
knowledge  to  enable  him  to  comprehend  tfaem. 
it  is  not  a  question  whether  such  place  mi^ 
with  reasonable  care  and  by  a  reasonable  ex- 
pense, have  been  made  safe.  His  assent  Ins 
dispeDsed  with  the  performance  on  tbe  nut 
the  master  of  the  duty  to  make  it  so.  Hivii^ 
consented  to  serve  in  the  way  and  manner 
which  tbe  business  was  being  conducted,  hehw 
no  proper  ground  for  complaint,  even  if  re»- 
sonable  precautions  have  been  neglected." 
"Evidence  introduced  to  show  that  tbe  de- 
fendants could  have  guarded  their  machiMn 
was  immaterial." 

(hombtY.  Aew  Bedford  Cordage  Co.  lOSBbsf. 
672,  588.  685:  SuUivan  v.  India  3ffg.  G>.  IIS 
Mass.  896,  898;  Rock  v.  Indian  Orchard  JMb. 
143  Mass.  622. 

The  knowledge  of  the  danger  of  operatin; 
the  macljine  when  the  fan  was  revolving  back- 
ward, however  gained,  makes  the  danger  ia 
question  one  of  toe  ordinary  risks  of  em- 
ployment, which  the  plalntm  assumed  by  coe- 
tinuing  in  the  employment  after  he  had  sr- 
quired  such  knowledge. 

Coombs  V.  New  Bedford  Cordage  Co.  108  MisSl 
572;  Sullivan  v.  India  Mfg.  Go.  113  M». 
396:  Williams  v.  CkvrehiU,  137  Mass.  243:  Jfei/- 
ton  V.  Gage,  138  Mass.  390;  Teaton  v.  BoOem  & 
L.  B.  R.  Co.  m  Mass.  418;  Learg  v.  BoiU>n  4 
Albany  B.  R.  Go.  139  Mass.  580;  RumOl  t. 
son,  140  Mass.  201;  Chicago.  R.I,  A  P.B.B,Cb. 
V.  Londergan,  6  West.  Rep.  59. 

It  is  not  necessary,  in  the  case  at  bar,  toeoB- 
sider  tbe  question  whether  the  danger  was  so 
apparent  as  to  be  sufficiently  evident  to  one  em- 
ployed in  the  position  of  the  plaintiff;  becaoar 
the  plaintiff's  own  testimony  shows  that  be 
fully  informed  of  the  dan^r,  both  from  hiF 
own  observation  and  the  instructions  of  bii 
foreman. 

Cases  above  cited;  Joyce  v.  Woreetter,  140 
Mass.  245;  Pingree  v.  Leyland,  135  Mass.  3W; 
Leary  v.  fiwton  <£  Albany  R.  R.  Co.  139  SlasP- 
680,  587. 

The  plaintiff's  testimony,  however,  sbon 
not  only  that  be  fnlly  undCTMood  what  pie- 
caution  was  necessair  In  order  to  avoid  tht 
danger,  but  that,  on  the  occasion  of  the  acci- 
dent, he  had  failed  to  take  that  precaution. 
He  testiSes  that  "the  next  day  he  examiM<i 
the  belts  and  found  the  fan  running  right,  sivi 
did  his  work  as  usual;  that  the  day  fmik>wiaf 
he  went  about  his  work  of  cleaning  the  shaft 
as  usual,  supposing  the  machine  to  be  ruonia^ 
in  the  usual  way;  that,  while  so  wOTking,  bs 
hook  was  caught  by  the  fan,  which  was  r- 
volving  in  tbe  wron^  direction,"  and  the  acci- 
dent happened.  It  is  submitted  that,  on 
ovu  testimony,  he  was  clearly  not  in  the  estr- 
cise  of  due  care. 

Taylffr  v.  Garew  Mfg.  Co.  140  Man.  151.  1 
New  Eng.  Rep.  310. 
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"In  several  recent  cases  it  baa  been  held 
that,  if  the  whole  evidence  Introduced  1^  the 
plaintifl  has  no  tendency  to  show  care  on  bis 
part,  but  on  the  contraty  shows  that  he  was 
careless,  it  is  the  duty  of  tbe  court  to  direct  the 
Jury,  as  matter  of  law,  to  return  a  verdict  for 
the  defeDdaot." 

Warren  v.  KMihurg  R.  R.  Co.  8  AUen,  237; 
Lucas  V.  New  Bet^ord  T.  R.  R.  Co.  6  Gray,  64; 
Oafiogan  v.  BotUm  A  L.  R.  R.  1  Alien,  187; 
Todd  V.  Old  ColoM  R.  R.  8  Allen,  18;  Wilton  t. 
Charlettown,  8  Allen.  187. 

Field*  delivered  the  opinion  of  the  court: 
There  was  evidence  that  the  machine  was 
constructed  for  carding  wool,  and  that  when 
the  fan  was  run  in  the  manner  indicated  by 
the  construction  of  the  machine,  the  machine 
was  safe,  but  when  the  fan  "was  diverted  from 
its  legitimate  office  and  made  to  revolve  in  the 
opposite  direction,"  the  machine  was  danger- 
ous; that  the  plaintiff  did  not  control  the  run- 
ning of  the  machine;  that  he  had  never  known 
the  fan  to  be  run  in  the  wrong  direction,  but 
once,  and  this  was  two  days  before  tbe  injury; 
that  the  day  before  he  examined  the  belting  and 
found  the  fao  running  in  the  right  direction; 
that  he  could  not  tell,  from  tbe  place  where  he 
stood  when  attending  to  his  duties,  tbe  direction 
of  tbe  revolution  of  the  fan ;  and  that  he  had  no 
notice  th8t,on  tbe  day  of  tbe  injury,  tbe  fan  was 
running  in  tbe  wrong  direction.  If  the  ma- 
chine was  run  in  an  unusual  and  dangerous 
manner,  and  the  plaintifl  had  nothing  to  do 
with  tiiis,  and  the  danger  was  not  apparent  or 
known  to  him.  the  court  cannot  say,  as  matter 
of  law,  that  the  plaintiff  was  not  in  the  exercise 
of  due  care  because  he  bad  known  the  machine 
to  have  been  run  in  Ibis  manner  two  days  before. 

There  was  evidence  for  the  jury  that  the  de- 
fendant bad  not  exercised  due  care  towards  tbe 
plaintiff.  Tbe  evidence  was  that  the  machine 
was  used  in  an  unusual  manner,  for  which  It 
was  not  designed;  that  it  was  dangerous  when 
thus  used;  that  no  guard  had  been  placed  over 
the  fan  to  protect  the  plaintiff  from  injury,  and 
that  no  notice  bad  been  given  to  him;  that  on 
the  day  of  the  injury,  the  fan  was  running  in 
the  WToog  direction ;  and  that  the  change  io  the 
direction  of  the  revolution  of  the  fan,  which 
constituted  the  danger,  was  ^unknown  to  the 
plaintiff.. 


COHUOirWEALTH  of  Massachuitetta 

V. 

WiUhun  A.  BARBER.* 

Pub.  Bt»t.  chap.  01,  §  84,  as  amended  by 
Stat.  1884,  chap.  212.  ^  1^  deelarinsthat 
''whoever  aeUs  or  oflera  for  aiue  or 
has  in  posBeaaion  a  lobster  less  than 
•  •  •  aiubU  forfeit  $5  tor  every  such 
lobster ;  and  in  all  prosecutions  under 
this  section,  the  possessioD  of  any  lobster 
not  of  the  required  lenffth  shall  be  prima 
facie  evidence  to  convict,  ^*-Hwt6  forth 
three  offenses,  "selling,"  "offOTfnfc  for 


*Sec  state  v.  BcnneU  (He.),  ante,  p.  816;  State  v. 

Tretetben  (Hv.),attU,v-  MS. 
2  Mass. 


sale,"  and  "having  in  possession.'*  To 
the  first  two  of  these  the  latter  clause 
is  applicable;  to  the  third  ft  Is  not.  The 
intention  of  the  legislation  is  to  make 
poiaeaslon  prima  facie  evideaee  of 
the  offense,  where  the  offense  consists  in 
something  more  than  possession. 

(Suffolk — ^Flled  February  2B,  1887.; 

On  defendant's  exceptions.  Overruled. 
Complaint  under  Pub.  Stat.  chap.  91,  g  84, 
as  amended  by  Stat.  1884.  chap.  212,  g  1,  alleg- 
ing th&t  William  A.  Barber  bad  in  his  posses- 
sioQ  twenty  lobsters,  which  said  lobsters  were 
each  then  and  tbere  less  than  10^  inches  in 
length,  measuring  from  one  extreme  of  the  body 
thereof,  extended,  to  the  other  extreme  of  said 
body,  exclusive  of  the  claws  and  feelers  of  said 
lobsters. 

The  case  came  on  for  trial  in  the  superior 
court  before  Hammond,  J.  Before  the  impanel- 
ing of  the  juty  the  defendant  filed  a  motion  to 
quash,  as  follows:  "And  now  the  defendant 
comes  and  moves  the  court  that  the  complaint 
in  this  case  be  quashed,  because  no  offense  is 
therein  described  with  reasonable  or  substantial 
certainty,  and  because  the  provisions  of  the 
statute  upon  which  said  complaint  is  founded 
are  utterly  repugnant  to  each  qtber.  and  void, 
and  no  complaint  can  be  maintained  thereon." 

This  motion  was  overruled,  and  the  defend- 
ant excepted,  and  then  pleaded  nolo  contendere 
as  to  the  possession  of  two  lobsters;  which  plea 
was  accepted  by  tbe  government,  and  the  com- 
plaint ordered  continued  to  await  the  determin- 
ation of  this  court  on  defendant's  exceptions. 

Mr.  Aujgnstus  Russ.  for  defendant: 

SectioQ  84  of  Pub.  Stat.  chap.  91,  as  amended 
by  Stat.  1884,  chap.  212,  g  1,  stritung  out  the 
words  in  italics,  is  as  follows: 

"Whoever  sells  or  offers  for  sale,  or  has  in 
his  possession  [with  intent  to  wB.  emer  direetlf/ 
or  indirectly],  a  lobster  less  than  10^  Inches  in 
length,  measuriog  from  one  extreme  of  the 
bo^  extended  to  the  other,  exclusive  of  claws 
or  feelers,  shall  forfeit  $5  for  every  such  lob- 
ster; and  in  ^1  prosecutions  under  this  section 
the  p<»session  of  any  lobster  not  of  the  required 
length  shall  be  prima  facie  Bvidaiee  to  con- 
vict." 

The  two  propodtioDS  contfuned  in  the  statute 
as  amended  are  directly  io  conflict  with  each 
other.  No  prosecution  can  be  maintained  upon 
propositions  which  can  be  read  in  tbe  same 
breath  without  a  pause,  declaring  that  posses- 
sion shall  cause  a  forfeiture,  and  that  prosecu- 
tion for  the  possession  shall  be  merely  prima 
facie  evidence  to  convict. 

These  propositions  besame  law  at  the  same 
instant  of  time;  and  the  defendant  has  as  great 
a  right  to  tbe  protection  of  that  clause  which 
enables  him  to  prove  bis  possession  innocent, 
as  the  government  has  to  that  clause  which 
makes  possession  of  itself  conclusive.  The  lan- 
guage is  precise  and  clear.  There  is  no  oppor- 
tunity to  reconcile  the  conflicting  prot>ositions 
by  construction.  There  existed  originally  a 
wngle  sentence  which  then  reconciled  these  con- 
flicting declarations.  The  Legislature,  in  its 
wisdom,  has  stricken  out  that  which  made  these 
two  restrictions  coDsislent.  No  other  construc- 
tion can  be  given  which  would  produce  con- 
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ristency,  except  to  restore  just  what  the  Tjcgis- 
latore  repealed.  This,  of  course,  would  he  too 
bold  an  act  of  legislation  to  be  attempted  by 
any  judicial  tribunal. 

In  (Munonwealth  v.  Kimball.  24  Pick.  366, 
370,  the  court  said :  "  It  is  unquestionably  a 
weU-settled  rule  of  conatruction,  applicable  as 
well  to  penal  statutes  as  to  others,  that  when 
the  words  are  not  piedse  and  clear,  such  con- 
sttuction  will  be  adopted  as  diall  appear  most 
reasonable  and  best  suited  to  accompli.<ih  the 
objects  of  the  statute;  and  where  any  [Mirticular 
conatruction  would  lead  to  an  absurd  conse- 
quence, it  will  be  presumed  that  some  %xcep- 
tion  or  qualification  was  intended  by  the  Legis- 
lature  to  avoid  such  cwclusiOB."  But  the  only 
exception  or  qualification  vhfch  It  may  be  pre- 
sumed wRB  intended  by  the  Leeialature,  has 
been  by  their  express  Act  repealed. 

The  legislation  of  this  Commonwealth  af- 
fords many  instances  in  which  peculiar  and  ar- 
tificial force  and  significance  have  been  given 
to  pwticular  facts  as  evidence,  both  in  civfl  and 
criminal  cases,  by  the  special  provisions  of  dif- 
ferent statutes.  See  OommimuiaUhv.  WilUamt, 
6  Gray,  1.  6,  7;  Holmeiv.  Sunt.  123  Mass.  606, 
616,  517,  but  no  case  can  be  found  except  In 
this  extraordinary  instance,  where  the  same 
fact,  innocent  in  nself,  has  been  declared  to  be 
both  ccmclusiv^  and  presumptiTe  evidence  of 
guilt. 

As  the  court  observes  in  Commonwealth  v. 
Sail,  128  Mass.  410,  413,  ' '  saying  that  posses- 
sion (diaU  be  prima  facie  evidence,  necessarily 
implias  that  it  shall  not  be  conclusive  ;  if  the 
mere  possession,  of  itself,  constituted  an  offense, 
to  say  that  such  possession,  etc. ,  shoiild  be  prima 
Jaeie  evidence  would  be  superfluous  if  not  ab- 
surd." 

The  provision  that  possession  shall  be  prima 
faele  evidence  cumot  be  stricken  out  as  super- 
fluous, because  U  was  created  at  the  same  time 
with  the  other  provision,  and  because  the  de~ 
f  cndant  has  as  great  a  right  to  the  protection  of 
this  clause  as  the  government  has  to  the  other. 

In  Qothen  v.  Riehmond,  4  Allen,  4-^8,  the 
statute  of  184S  was  under  consideration,  which 
enacted  that  the  validity  of  marriages  diould 
not  be  questioned  in  the  trial  of  certain  collat- 
eral issues,  and  the  power  of  the  Legislature  to 
make  such  an  enactment  was  not  doubted. 

But  what  shall  be  said  of  a  statute  which  de- 
clares that  possession  of  a  lobster  as  evidence  of 
guilt  shtdl  not  be  questioned,  and  in  the  same 
sentence  decrlares  that  it  may  be  (Questioned  ? 
For  DO  principle  of  law  can  be  plainer,  and  no 
right  of  a  defendant  more  sacred,  than  the  prin- 
c^e  and  the  right  which  Impose  the  burden 
of  proof  upon  the  government  throughout  the 
trial  of  a  criminal  cause,  notwithstanding  the 
introduction  of  prima  facie  evidence  of  guilt. 

In  the  case  of  Holmea  v.  Hunt,  122  Mass.  505, 
the  court  said,  per  Gray,  Ch.  J. :  '"It  may  be 
conceded  that  a  law  that  should  make  evidence 
conclusive,  which  was  not  so  necessarily  in  and 
of  itself,  and  thtis  preclude  the  adverse  party 
from  showing  the  truth,  would  be  void,  as  in- 
directly working  a  confiscation  of  property  or 
a  destruction  of  vested  rights." 

There  is  nothing  left  for  the  court  but  to  en- 
force a  lesson  in  legislation  by  declaring  the 
whole  section,  so  far  as  it  relates  to  possession, 
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to  be  absurd,  unmeaning,  and  inc^iaUc  of  es- 

forcement^ 

Mr.  "BMXvey  N.  Shraard.  Ami.  Att§- 

Oen.,  for  the  Commonwealth: 

Devens* delivered  the  opinion  of  the 

court: 

The  case  at  bar  la  that  of  a  complaint  under 
Pub.  Stat.  chap.  91,  g  8^  as  amended  by  StaL 
1884,  chap.  313,  §  1.  The  section  originally 
providing  a  penalty  upon  one  for  havine  in  ha 
possession  "with  intent  to  sell,  either  mrectl; 
or  indirectly,"alob8terof  less  than  a  prescribed 
size,  was  amended  by  striking  out  the  words 
"with  Intent."  etc.  As  thus  altered  it  wooU 
read  as  follows:  g84.  "Whoever  sells  or  often 
for  sale  or  has  in  possession  a  lobster  less  than 
10^  inches  in  length,  measuring  from  one  ex- 
treme of  the  body  extended  to  the  other,  ei- 
cluaive  of  claws  or  feelers,  shall  forfeit  $5  for 
every  such  loteter;  and  in  all  proeecations  un- 
der this  section,  the  possessioD  of  anv  lobster 
not  of  the  required  length  shall  be  prima  faeii 
evidence  to  convict." 

The  contention  of  the  defendant  Is  that  do 
prosecation  can  be  m^taioed  upon  pvupoo- 
tions  which  can  be  read  uno  flatv,  dechaiuf 
that  possession  shall  cause  a  penaHy  to  be  in- 
curred and  that  possession  shall  be  prima  foot 
evidence  to  convict;  that  these  two  propositioQi 
became  law  at  the  same  instant  of  time ;  sod 
that  tiiere  is  no  resoturce  except  to  de<daR  the 
whole  section,  so  tve  as  It  relates  to  the  ollesie 
of  possession,  as  unmeaning  and  incapable  of 
enforcement. 

It  may  be  that  it  was  deemed  by  the  Legis- 
lature that  this  section  might  be  construed  m 
applying  only  to  lobsters  of  the  profaitnted  fia 
taken  within  this  State;  and  that  it  was  intended 
the  defendant  should,  by  the  prima  facif  eri- 
deuce  afforded  by  possearion,  be  compelkd  to 
offer  evidence  that  it  was  taken  wtthont  thf 
State,  in  order  to  maintain  a  defense.  If  so. 
the  reason  for  the  existence  of  (he  latter  rlaoK. 
as  to  the  effect  of  possession  ,in  connectifHi  with 
that  by  which  the  possessor  is  exposed  to  « 
penalty,  would  be  readily  intelligible  in  view 
of  the  restricted  character  of  theHenalaticui,  is 
thus  applicable  only  to  lobsters  taken  widib 
the  Commonwealth  'and  not  elsewhere.  Soct 
a  construction  was  in  fact  given  to  a  simibr 
law  (Stat.  1879,  chap.  209,  §  1)  enacted  for  tb« 
preservation  of  woodcock  and  other  specified 
birds,  and  imposing  a  penalty  for  ba^mg  one 
in  possession  ouring  a  certain  prescribed  period; 
the  law  being  held  to  be  intended  only  tor  the 
protection  and  preservation  of  birds  bred  witbia 
this  Commonwealth.  Common^aiA  t.  HcB, 
138  Mass.  410. 

TVe  do  not,  however,  find  it  neceesair  to  dis- 
cuss this  question,  as,  if  we  assume,  in  tavord 
defendants  contention,  that  the  possessioD 
which  is  visited  by  the  section  with  a  penatt; 
is  applicable  whether  the  lobsters  be  takea 
within  or  without  the  Gommonwealtli,  the  aec- 
tion  appears  susceptible  of  an  intelligible  iaier- 
pretation  entirely  in  accordance  with  wcU-Kt- 
&ed  rules  of  construction.  There  are  set  fwtli 
in  the  earlier  clause  three  offenses,— "nelling,'" 
"offering  for  sale,"  and  "having  in  posscssMm." 
To  the  first  two  of  these  the  latter  clause  is  cer- 
tainly applicable,  and  to  the  third  it  is  noC 
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The  iDtent  of  the  legtslatlon  ia  to  make  poases- 
aion  prima  fade  evidence  of  the  offense,  where 
the  oCtense  conaiats  in  eomethiog  more  than 
poflsesrion.  Artificial  force  is  often  thus  given 
by  Bpeciftl  provisions  of  statutes  to  particular 
facts,  wben  offered  in  evidence  (Owim&nwfa^ 
T.  WiUiamt,  6  Gray,  1 ;  Hotmet  v.  Hunt,  122 
Mass.  605);  but  when  the  whole  offense  consists 
in  possession,  the  latter  clause  has  no  applica- 
tion to  it;  and  the  offense  must  be  proved  in 
tbe  ordinary  way.  Although  in  terms  the 
clause  applies  "  to  all  prosecutions  under  tbe 
section,  wben  the  context  shows  that  this  can- 
not be  followed  literally  without  reaching  an 
sbsurdity,  it  is  reasonable  to  hold  that  such  was 
not  Uie  mtent  of  the  lejdalatton,  and  that  such 
an  interpretation  sbotud  be  rejected.  Common- 
wealth  V.  KimbaU,  24  Pick.  866. 

If  possible,  all  parts  of  a  statute  should  be 
viewed  in  connection  with  the  whole  and  made 
to  harmonize  so  as  to  give  a  sensible  effect  to 
each.  The  different  portions  of  a  sentence  or 
different  sentences  are  to  be  referred  respec- 
tively to  the  other  portions  or  sentences  to  which 
we  can  see  they  respectively  relate,  even  if 
strict  grammatical  construction  should  demand 
otherwise.  The  maxim  of  construction,  red- 
denda  gingula  singulis,  is  well  established,  and 
if  the  latter  clause  be  construed  "  reactive  et 
diatributiix"  it  will  be  found  that  It  relates  to 
Uie  first  two  offenses  described  in  the  section, 
and  no£  to  the  third.  ^»t.  Hutaey,  IS  Pick. 
891;  Commonwealth  v.  Jordan,  18  Pick.  3S8. 

Not  even  if  tiie  latter  clause  ihust  of  neces- 
sity be  applied  to  tbe  offense  of  having  in  pos- 
session, should  we  be  prepared  to  hold  that  tbe 
statute  was  in  this  regard  incapable  of  enforce- 
ment, and  that  there  could  be  no  prosecution 
for  this  offense.  While  the  clause  as  applied 
to  it  would  he  superfluous  and  absurd,  it  would 
not  be  more  than  tbis.  The  government  would 
still  have  upon  it  the  burden  of  proving  its  case 
of  possession  bevond  reasonable  doubt;  and  the 
defendant  could  not  claim  that  such  proof,  if 
made,  was  mere  prima  faeie  evidence. 

JBxeq^twna  overruled. 


Henry  AMY 

V. 

Jerome  F.  MANNING,  and  Trustees. 

1.  The  practice  in  MaBsa^husettB,  un- 
der the  statute  of  March  3,  1675  (18 

U.  S.  Stat,  at  Large.  470),  for  the  re- 
moval of  cauBeB,  is  to  hear  and  deter- 
mine whether  the  case  is  in  fact  one  that 
is  removable  under  the  statute,  as  well 
as  whether  the  petitioner  has  seasonably 
filed  a  proper  i)etition  and  a  proper  bond, 
"with  good  and  Bufilcient  surety;"  and 
if,  in  tbe  determination  of  the  question, 
a  party iflaggrieTed  In  matteroilaw,  the 
qu^tion  oflaw  can  be  brought  to  this 
court  by  exceptions,  report,  or,  some- 
times, by  appeal.  If  the  State  court 
denies  the  petition,  a  copy  of  the  rec- 
ord may  still  be  filed  in  the  United 
States  Circuit  Court,  and  all  issues  of 
fact  may  be  determined  there;  and  if 
that  conrt  decides  that  it  has  jurisdic- 
tion, the  ease  can  proceed  there  as  well 
2  Mass. 


as  in  the  State  court,  and  on  error  in  the 

proceedings  of  either  coart,  can  be  re- 
viewed by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  or  appeal. 
If  this  jurisdiction  depends  upon  tne  de- 
cision of  questions  of  fact,  and  tbe  facts 
have  been  found  one  way  by  the  dreuit 
court  and  a  different  way  by  tbe  State 
court,  the  Supreme  Court  of  the  United 
States  may  take  the  facts  as  found  by 
the  circuit  court,  unless  the  case  is  one 
where  tbe  evidence  is  brought  before  the 
supreme  court,  when,  perhaps,  that  court 
will  itself  find  the  facts. 

3.  The  provisions  of  §  6  of  the  Act  of 
Mar<UL.  1876,  whereby  the  circuit  court 
ia  authorised  to  dismiss  tbe  suit  or  to 
remand  it  to  the  court  from  which  it  was 
removed,  if  the  circuit  court  is  satisfied 
that  the  suit  does  not  involve  a  contro- 
versy within  ita  jurisdiction, — were  not 
Intended  to  afiiect  the  action  or  tbe 
procedure  of  the  State  courts. 

3.  The  actual  decision  of  the  Supreme 
Court  of  the  United  States  in  Stone  v. 
8outh  Carolina,  117  U.  S.  480  (Bk.  29.  L. 
ed.  963),  and  in  the  other  cases  cited 
therein,  and  in  Carson  v.  Hyatt,  118  U. 
S.  279, 389  (Bk.  SO,  L.  ed.  167),  did  not  go 
as  far  as  the  language  used  in  the  case 
first  cited  implies;  and  until  it  has  been 
clearly  decided  that  a  Statecourt  cannot 
determine  issues  of  fact  arisini;  upon  a 
petition  for  removal,  subject  to  the  risk 
of  having  its  final  judgment  reversed  for 
error  by  the  SnpremeOourt  of  the  United 
States,  no  reason  is  seen  why  State 
courts  should  not  retain  jurisdiction, 
although  the  petition  upon  its  face  states 
a  cause  of  removal,  until  the  truth  of 
the  averment  conferring  Jurisdiction 
upon  the  United  States  court  is  as- 
certained. 

4.  Where  the  defendant  filed  with  the 
petition  fbr  removal  a  motion  which  is 
entitled  "defendant's  motion  touching 
the  removal  of  this  action,"  in  which  be 
states  that  he  has  filed  a  petition  for  re- 
moval without  prejudice  to  his  motion 
to  dismiss  the  action  or  to  his  plea  in 
abatement,  which  are  pending;  that  nei- 
ther the  motion  to  dismiss  nor  the  plea 
in  abatement  has  been  heard  or  deter- 
mined by  the  court:  and,  as  the  court  is 
about  to  adjourn  without  day,  he  prays 
that  "in  case  said  motion  should  not  be 
allowed  and  in  case  said  plea  should  not 
be  sustained,"  the  court  will  order  the 
removal  of  the  action  as  prayed  for  In 
said  petition;  and  where  it  also  appears 
that  thereupon  the  caae  was  continued 
nisi  for  the  purpose  of  giving  the  court 
an  opportunity  to  hear  and  determine 
the  motion  to  aisnuBS  and  plea  in  abate- 
ment, and  '  reserving  defendant's  right 
to  remove;' "  and  at  the  next  term  the 
motion  to  dismiss  and  the  plea  in  abate- 
ment were  heard  and  overruled,  the  de- 
fendant taking  part  in  the  hearing  and 
excepting  to  the  order  overruling  the 
motion,  and  "was  given  nptil  the  9th 
day  of  March,  1885,  to  fUe  his  exoepttons, 
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bat  he  filed  none;"  and  altboneh  the 
case  was  opon  the  jury  trial  list  for  the 
January  Tenn,  1885,  and  for  all  the  sub- 
sequent terms  up  to  the  time  it  was 
reached  in  its  order  at  the  January  Sit- 
ting. 1886,  the  defendant  took  no  farther 
action  in  reference  to  the  removal  of  the 
suit  until  it  was  reached  for  trial,  and 
then  called  the  attention  of  the  court  to 
what  bad  been  done,  and  asked  the  conrt 
to  reiDOve  the  action, — it  was  held  that 
the  defendant  h&d  waived  his  peti- 
tion fbr  removal.  When  the  court  had 
decided  that  it  had  jurisdiction  overthe 
person  of  the  defendant,  the  case  was 
ready  for  trial,  and  the  term  was  one  at 
which  it  could  be  tried,  tbe  defendant 
should  have  presented  bis  petition  to  the 
court  at  that  term. 

(Suffolk  Filed  February  n.  1887.} 

ON  defendants'  exceptiona.  Oeerruled. 
Action  of  contract  on  four  promissory  notes, 
amounting  in  all  to  $33,475.   Tried  in  the  Su- 
perior Court,  before  Thompson,  J.    When  the 
cause  was  reached  for  trial  at  tbe  January  Sit- 
ting, 18S6,  defendant's  counsel  asked  the  court 
to  remove  the  same  to  tbe  Circuit  Court  of  the 
United  States  for  the  District  ofHasBachusetts. 
The  court  ruled  that  the  request  came  too  late 
and  that  the  right  to  remove  was  waived,  and 
ordered  the  trial  to  proceed.   Verdict  was  for 
plaintiff,  and  defendant  alleged  exceptions. 
The  facts  appear  from  the  opinion.  ■ 
Mr.  Charles  Cowley,  for  defendant: 
The  plaintiff  and  defendant  being  citizens  of 
different  States,  and  tbe  amount  in  controversy 
being  more  than  |500,  excludve  of  costs,  the 
defendant  had  a  constitutional  right  to  remove 
the  case  to  the  United  States  Ciicuit  Court 

U.  S.  Const,  art.  8,  &  8 ;  U.  S.  Bev.  SUt 
§  639. 

The  petition  for  the  removal  of  the  action, 
and  the  bond  with  sureties,  were  filed  in  due 
season.  The  fact  that  the  bond  had  not  been 
approved  was  immateria]. 

Dill.  Rem. Caus.eO,  63,  l47;De8ty,Rem.Caus. 
148;  Taylor  v.  Sf.ev,  54  N.  Y.  76  :  Empire  T. 
Go.  V.  Ricltardi,  88  111.  404. 

The  defendant's  motion  to  dismiss  and  his 
plea  in  abatement,  were  intend^  to  put  an  end 
to  the  litii^tion  at  once,  in  furtherance  of  the 
public  interest  as  well  as  of  tbe  ctefendant's  in- 
terest; and  no  right  was  wuved  or  lost  by  mak- 
ing the  same,  notwithstanding  they  were  Anally 
overruled. 

Hanoter Nat.  Bankv.  Smith,  ISBlatchf.  324. 

Tbe  defendant's  motion  to  continue,  and  the 
continuance  granted  thereon,  expressly  "reserv- 
ing the  defendant's  right  to  remove,"  clearly 
show  the  defendant's  purpose  to  bave  be^  to 
Insist  on  having  the  case  removed  if  the  motion 
to  dismiss  and  the  plea  in  abatement  failed ;  and 
nothing  afterwards  done  by  the  defendant 
shows  any  relinquishment  of  that  purpose. 

The  court  should  have  removea  the  action; 
and  it  erred  in  ruling  "  that  the  request  came 
too  late,  and  that  tbe  right  to  remove  was 
waived."  In  such  a  case  "a  waiver  is  an  inten- 
tional relinquishment  of  a  known  right."  But 
here  the  defendant  had  taken  all  the  steps  re- 
quired to  assert  his  right  to  remove  this  action, 
800 


Wat  V.  Piatt.  137  Mass.  867,  979;  Ex  f&he 
Turner.  8  Wall.  Jr.  358;  8Ume  v.  SargaU.  !» 
Mass.  606,  511,  513  ;  Stevena  v.  RieJkardMon.  20 
Blatcbf.  58;  Thorru  v.  Toitanda  T.  Cb.  15Bq». 
649;  ffeai^  V.  Prteott.  8  Bep.  103;  Qmsm  t. 
Bmtt,  118  U.  8.  S7»  (Bk.  80,  L.  ed.  1«7). 

In  tbe  Home  Int.  Co.  v.  Carter,  32  Uidi.  4QS. 
408,  tbe  petition  and  bond  for  removal  were  flkd 
in  the  State  court,  December  20,  1878,  and  no 
other  step  was  taken  for  removal ;  nor  was  tbe  at- 
tention of  the  court  called  to  the  petition  or 
bond.  On  November  35, 1874,  the  parties  pro- 
ceeded to  trial  without  objectioDof  any  sort.  It 
was  then  held  that  tberigbt  to  rentove  had  beta 
waived.  But  tbe  court  said:  "Had  the  atten- 
tion of  the  court  been  called  to  the  faiA  that  a 
proper  petition  and  bond  had  been  filed,  and 
the  rourt  had  nevertheless  ordered  tbe  trial  to 
proceed,  there  would  then  have  been  no  reascn 
for  urging  that  the  company  had  abandoned 
any  of  its  rights." 

The  jurisdiction  of  the  circuit  oouit  attadws 
as  soon  as  it  becomes  the  duty  of  the  State  court 
to  proceed  no  farther. 

Railroad  Go.  v.  Koont:,  104  U.  S.  6.  14, 15 
(Bk.  36,  L.  ed.  648). 

Tbe  question  of  jurisdiction  belongs  to  the 
Federal  court,  and  must  be  determined  there. 

Denniatoun  v.  Draper,  5  Blsltchf .  338;  TawUr 
V.  Rockefeller,  7  Cent.  L.  J.  348;  Cb6»  v.  &^ 
Mui.  L.  Int.  Co.  8  Hughes.  453. 

The  question  of  jurisdiction  is  not  waived 
when  a  State  court  asserts  jurisdiction  after  a 
proper  application  for  removal. 

Desty,  Rem.  Caus.  155,  and  cases  cited. 

Tbe  petition  being  in  due  form  and  Ume.  and 
necomimnied  b^  the  required  sttr^,  and  the 
case  being  manifestlj  within  the  scope  of  the 
Statute  of  Removus,  tbe  jurisdicticm  of  the 
State  court  ceased  eo  imtanti. 

Presenting  a  petition  initiates  the  removal, 
and  leaves  tbe  State  court  no  jurisdiction  to 
take  any  proceedings,  except  to  perfect  that 
removal. 

N.  Y.  Silk  Mfg.  Go.  v.  Sttond  Xat.  Bank,  18 
Fed.  Rep.  204: 

No  order  for  removal  is  necessary.  The  ease 
is  renwved  though  tbe  order  is  not  made.  Kor 
is  any  order  required  accepting  the  petition  utd 
bond.  The  provision  as  to  the  filing  of  tbe 
transcript  is  mandatory  only  as  s  maMer  <tf 
practice,  and  tbe  defect  may  be  cured  by  allow- 
ing it  to  be  filed  nunc  pro  tune.  The  only  neces- 
sary consequence  of  failure  to  file  the  nourd 
is  to  create  a  liability  on  tbe  bond. 

The  entry  of  tbe  record  is  not  necesaaiy  for 
the  transfer  of  the  jurisdiction. 

Railroad  v.  Koontz.  104  D.  S.  15  (Bk.  26.  L. 
ed.  646);  Removal  Cam.  100  U.  8.  457  (Bk.  25, 
L.  ed.  598). 

On  the  filing  of  the  requisite  petition  and 
bond  in  a  removable  suit,  the  State  court  Is  de- 
vested of  jurisdiction,  and  its  subseqiaaittwdets 
are  coram  nonjudiee,  and  its  ju^^adictim  is  not 
restored  b^  any  failure  to  file  a  txanscaipt  of 
tbe  record  in  the  circuit  courts. 

Steamship  Co.  v.  Tvgman,  108  U.  S.  118(Bk. 
36,  L.  ed.  87),  and  cases  cited. 

Mr.  Charles  Albert  Prince,  for  plaintiff: 

No  proper  petition  for  the  removal  of  tbe 
case  was  ever  filed. 

In  considering  this  question,  it  is  Important 
to  bear  in  mind  ue  effect  of  the  fi  ling  of  a  proper 
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petitloo  for  removal.  Upon  filing  s  petition  in 
due  form  vrith  a  proper  bond,  it  becomes  the 
duty  of  tbe  State  court  to  proceed  no  further  in 
said  suit  Itfi  rightful  jurisdiction  ceases  eo  t?i- 
vtanti. 

Dill.  Rem.  Caus.  Sded.  p.  02,  and  cases  cited. 

To  come  within  the  meaning  of  the  statute, 
therefore,  the  petition  muBt  be  one  which  makes 
it  the  doty  of  tbe  State  court  to  proceed  no  fur- 
ther in  the  case. 

PhrniiasJm.  Co.  v.  Pechner,  SB  U.  8.  188-185 
(Bk.  24,  L.  ed.  427);  Removal  Ctua,  100  U.  S. 
4fi7  (Bk.  26,  L.  ed.  508). 

The  defendant  filed,  with  the  petition  for  re- 
moTal,  a  motion  which  <»>ntrolled  theforceand 
effect  of  the  petition.  Therein  he  ezpressly  re- 
quests the  superior  court  to  further  consider 
his  case,  to  wit,  to  hear  and  determine  the  mo- 
tion to  dismiss  and  tbe  plea  in  abatement  al- 
ready filed;  his  petition  for  removal  was  not  to 
have  the  force  and  effect  of  removing  tbe  case 
out  of  the  Stdle  court,  but  was  only  to  have  it, 
tf  at  all,  after  a  hearing  and  decision  upon  the 
motion  to  dismiss  and  plea  in  abatement. 

Tbe  jurisdiction  of  Uie  State  court  is  only 
ousted  when  the  rcqnirements  of  Uie  statutes 
are  complied  with. 

MahotuY.  Mandu$t«r  A  L.  S.  Co.  Ill  Mass. 
72-74. 

The  mere  filingof  a  proper  petition  and  bond 
-within  the  time  prescnbed  by  the  statute  does 
not  complete  the  removal.  Although  no  order 
for  removal  is  necessary  (6  Blatchf.  105),  it  has 
unifornily  been  held  that  any  court  (A  this 
Commonwealth,  before  declinuig  the  further 
exercise  of  jurisdiction  over  a  case,  must  con- 
dder  and  determine  whether,  upon  the  papers 
and  record  before  it,  the  jwtitioner  is  brought 
within^tfae  Act  of  Congress;  and  that  the  rutmg 
of  a  judge  of  the  superior  court  and  of  the  su- 

{>Teme  court  upon  the  question  may  be  revised 
n  the  full  bench  of  the  supreme  court,  upon  a 
bill  of  exceptions  and  report  of  the  judge. 

money.  Sargent,  129  Mass.  &08-503;  Stones. 
South  Carolina,  117  U.  8.  480  (Bk.  29,  L.  ed. 
062). 

In  Bailroad  Co.  v.  Rameey,  22  Wall.  828 
(89  U.  S.  bk.  32.  L,  ed.  825),  the  Cltif/ustiai 
says:  "If  upon  a  hearing  of  the  petition  it  is 
sustained  by  the  proof,  the  State  court  can  pro- 
ceed no  further."  This  dictum  would  seem  to 
imply  that  a  bearing  upon  the  petition  was 
necessary.  When  we  consider  that  tbe  record 
must  be  entered  on  tbe  first  day  of  tbe  next 
session  of  the  Federal  court  after  the  filing  of 
the  petition ,  and  if  the  next  term  shall  commence 
within  twenty  days  after  the  application  for 
removal,  the  party  shall  have  twenty  days 
from  the  time  of  tbe  application  to  file  in  the 
Federal  court  the  copy  of  the  record  (Act  of 
March  8,  1875,  §§  8-7),  it  cannot  be  that  a 
I>arty  desiring  to  remove  a  cause  may  file  a  peti- 
tion within  the  return  term  and  before  trial, 
and  bring  tbe  petition  to  the  attention  of  the 
court  at  any  time  thereafter  before  trial. 

I  submit  that,  in  order  to  secure  the  right  of 
removal  provided  by  fitatute.  It  was  incumbent 
upon  the  petitioner  not  onlyto  file  his  petition, 
but  also  to  call  it  to  tbe  attention  of  the  court, 
within  the  proper  time  for  action.  The  right 
to  remove  may  be  waived  by  tlie  action  of  the 
I>etitioner  subsequent  to  the  filing  of  the  peti- 
tion. 

2  Mass. 


Hanowr  Bank  t.  Smith,  18  Blatchf.  334; 
Borne  Int.  Co.  v.  Curtis.  82  Mich.  402. 

If  the  removal  is  perfected  by  a  mere  filing, 
it  cannot  possibly  be  waived  by  subsequent 
action. 

An  application  is  not  made  until  the  couri  is 
actually  applied  to  for  action. 

MoKow  &a$  Co.  V.  IntematiotuU  Financial 
Soeietv,  L.  R.  7  Oh.  Div.  341;  State  t.  BUU9, 
7  Halst.  396. 

Tbe  proper  time  for  filing  and  presenting  the 

?itition,  under  the  decision  of  this  courtin  New 
ork  Wareluniee  A  Security  Co.  t.  Loomit,  133 
Mass.  481,  was  at  the  terra  at  which  tbe  answer 
is  filed. 

It  is  well  settled,  as  we  have  shown,  that  a 
party  may  waive  the  right  to  remove  by  his 

subsequent  conduct  in  tbe  State  court. 

Dill.  Rem.  Caus.  8d  ed.  §  84.  p.  102. 

This  the  defendant  clearly  did.  Granting 
that  his  petition  could  be  filed  in  the  manner 
done,  to  take  effect  after  his  motion  to  dismiss 
and  his  plea  in  abatement  bad  been  beard  and 
decided,  he  did  not  then  act  upon  his  petition 
and  took  no  steps  to  perfect  his  right  until  it 
was  flnallT  reached  for  trial.  This  was  prop- 
erly held  or  the  presiding  judge  to  be  a  waiver 
iOmover  Bank  v.  SmitJi,  18  Blatchf.  224),  and 
came  too  late  ( WaU  v.  White.  46  Tex.  388). 

We  are  unaffected  by  the  reasons  given  hj 
tbe  judge  for  his  ruling.  The  question  is 
wheuier  the  judgment  is  correct,  not  whether 
the  ground  upon  which  it  was  given  was  correct. 

DoTia  V.  Packard,  6  Pet  41  (81  U.  8.  hk.  8, 
L.  ed.  812). 

The  bill  of  exceptions  does  not  show  that  a 
bond  with  good  and  sufficient  suretv  was  filed. 
It  merely  states  that  "the  defendant  filed  a 
petition,  together  vith  a  bond  with  sureties,  for 
the  removal  of  this  action."  The  plaintiff  does 
not,  therefore,  show  a  compliance  with  the 
statute. 

Tbe  State  court  may  Judge  of  the  sufficiency 
of  the  txind. 

Dill.  Rem.  Cans.  8d  ed.  p.  95,  note  1,  and 
cases  dted. 

Field,  J. ,  delivered  tbe  opinion  of  tbe  court: 
This  is  an  action  of  contract  on  four  prqmis- 
sory  notes  brought  in  the  superior  court,  in 
which  the  damages  are  laid  at  |60,000-.  The 
writ  is  dated  September  5, 1884,  and  was  return- 
able to  the  October  Term,1884,  and  was  entered 
at  that  term.  Tbe  plaintiff  is  described  in  the 
writ  as  "of  the  city,  county,  and  State  of  New 
York;"  and  the  defendantas  "having  his  usual 
place  of  business  in  Boston,  In  sidd  county"  of 
Suffolk,  in  this  Commonwralth.  This  last  de- 
scription is  not  an  allegation  of  citizenship. 
Tbe  defendant  appeared  specially.and,  on  Octo- 
ber 22, 1884,  filed  a  motion  to  dismiss  tbe  action 
on  the  ground  that  no  le^al  service  of  tbe  writ 
bad  been  made  upon  bim;  and  on  November 
6, 1884,  he  filed  a  plea  in  abatement  alleging 
this,  and  other  facts. 

"On  December  29,  1884,  the  hist  day  of  the 
return  term,  tbe  defendant  filed  a  petition,  to- 
gether with  a  bond  with  Bureties,for  the  removal 
of  this  action  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  on  the 
ground  that  the  plaintiff  was  and  is  a  citizen  of 
New  York,  and  be  himself  a  citizen  of  Mass- 
achusetts." Both  the  petition  and  bond  appear 
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to  be  Id  proper  form,  and  although  the  bond 
had  not  been  approveid  at  the  time  the  case  was 
reached  for  trial,  do  objectioD  to  the  removal 
had  been  taken  on  this  ground. 

It  is  now  settled  that  asultcannot  beremoved, 
under  the  U.  S.  8tat.  of  March  8, 1876,  for  the 
reason  that  the  coDtroversy  is  between  citizens 
of  diflorent  States,  unless  the  requisite  dtizen- 
sfaip  existed,  both  when  the  suit  was  brought 
ana  when  the  petition  for  removal  was  filed. 
Aka-9  V.  Aken,  117  V.  S.  197  [Bk.  29,  L.  ed. 
8881;  Gihton  V.  Brwe,  108  U.  8.  501  [Bk.  27. 
L.  ed.  825]. 

In  atan0  t.  South  CaroUna,  117  U.  S.  480, 
482  [Bk.  29,  L.  ed.  962],  it  U  said  that  "all  is- 
sues of  fact  made  upon  the  petition  for  removal 
must  be  tried  in  the  circuit  court,  but  the  State 
court  is  at  liberty  to  determine  for  bM^f,  whether, 
on  the  face  of  the  record,  a  removal  has  been 
effected;"  and  that  "if  theStatecourt  proceeds 
after  a  petition  for  removal,  it  does  so  at  the 
risk  of  having  its  final  judgment  reversed,  if 
tile  record,  on  its  face,  shows  that  when  the  peti- 
tion was  filed  that  court  ought  to  have  given 
up  its  jurisdiction."  The  actual  decisions  in 
this  and  the  other  cases  cited  in  the  opinion, 
and  in  Gancm  v.  HyaU.  118  U.  S.  370.  289  [Bk. 
80,  L.  ed.  167],  do  not  go  so  far  as  the  words 
we  have  quoted  imply.  If  in  an  action  at  law 
brought  m  a  State  court,  the  writ  alleges  that 
the  parties  are  chizens  of  the  same  State,  and 
the  petition  for  removal  alleges  that  they  are 
citizens  of  diSereot  States,  as  both  the  writ  and 
the  petition  are  a  part  of  the  record,  the  citizen- 
ship of  the  parties,  cannot  be  determined  from 
the  face  of  the  record.  If  the  writ  and  petition 
agree  in  their  allegations  of  dtizenahip,  still  the 
ulegatiou  of  the  petition  that  tlie  parties  are 
clwBDa  of  different  States  at  the  time  the  peti- 
tSon  was  filed,  can  be  traversed,  and  thus  in 
every  suit  there  may  arise  a  question  of  fact  to 
be  determined.  The  State  court  administers 
all  the  law  applicable  to  the  case  before  it, 
whether  it  is  the  law  of  the  United  States  or  of 
the  State.  A  writ  can  be  removed,  under 
the  Act  of  March  8,  1875,  only  when  it  is  In 
-foot  sncb  a  case  as  la  within  that  statute;  and 
the  petition  of  a  party  alleging  that  it  is  such  a 
case,  which  is  not  required  to  be  verified  by  an 
oath,  does  not  make  the  case  removable,  if  it  is 
not  in  fact  a  case  which  the  statute  authorizes 
the  party  to  remove.  The  State  court  proceeds 
at  the  risk  of  having  its  final  judgment  reversed 
by  the  Supreme  Courtof  the  United  States,  if  it 
renders  a  judgment  against  a  right  claimed  un- 
der the  Constitution  or  the  laws  of  the  United 
States,  and  that  court  decides  that  the  jud^ent 
is  erroneous;  but  that  risk  is  necessarily  mcur- 
red  by  every-  court  not  of  last  resort. 

If  the  defendant,  or  all  the  defendants  when 
there  are  more  than  one,  in  any  suit  in  a  State 
court  in  which  the  matter  In  dispute  exceeds, 
exclusive  of  costs,  Uie  sum  or  value  of  $500, 
by  filing  a  petition  alle^ng  that  the  parties 
were  and  are  citizens  of  different  States,  pro- 
ciires  a  stay  of  proceedings  In  the  State  court 
until  a  copy  of  the  record  of  the  suit  has 
been  entered  in  the  Circuit  Court  of  the 
United  States,  and  until  any  issues  of  fact  that 
may  arise  upon  the  petition  can  be  heard  and 
determined  in  that  court,  and  until  the  cause 
has  been  remanded  to  the  State  comt,  if  the  cir- 
cuit court  determines  that  it  has  no  jurisdiction, 
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— the  administration  of  justice  in  the  State 
court  may  be  unnecessarily  obstracted,  and 
false  petitions  imder  the  statute  may  be  laed, 
solely  for  the  purpose  of  obtaining  delay,  it 
the  trifling  risk  of  paying  all  costs  tbat  may  be 
awarded  by  the  drcuit  court.  The  practke, 
we  think,  in  this  CommonwealUi,  uodtx  the 
statute  of  March  8.  1875,  has  been  to  bear  aad 
determine  whether  the  case  is,  in  fact,  ewe  that 
is  removable  under  the  statute,  as  well  as 
whether  the  petitioner  has  seasonably  filed  a 
proper  petition  and  a  proper  bond,  "with  ^od 
and  sufficient  surety."  and  if,  in  the  determins- 
tion  of  these  questicms,  a  inrty  is  ^grieved  ii 
matter  of  law,*the  queaiioo  of  Isw  can  be 
brought  to  this  court  by  exceptions,  repeat,  or, 
sometimes,  byappeal.  ESit  v.  Atlantic  A  Poe. 
R.  R.  Co.  184  Mass.  841:  Jktnvtn  Sm.  Bank  v. 
TTiompaon,  188  Mass.  182;  Clark  v.  CAOd.  IX 
Mass.  844;  Stone  v.  Sargent,  128  Masa.  oOS. 

If  the  State  court  deniee  tiie  potion,  a  off 
of  the  record  may  slill  be  filed  fb  ttie  circmt 
court,  and  all  issues  of  fact  may  be  determiBed 
there;  and  if  that  court  decides  that  it  has 
jurisdiction,  the  case  can  proceed  then  as  veil 
as  in  ^e  State  court,  and  any  entx  m  the  pro- 
ceedings of  either  court  can  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  writ  of 
error  or  appeal.  It  may  be  that,  if  this  jmis- 
^ction  d^iends  upon  the  decidon  of  qoestioM 
of  fact,  and  the  facts  have  been  found  (me  w^ 
by  the  circuit  court  and  a  different  vray  by  Ae 
State  court,  the  Supreme  Court  of  the  UiuWd 
States  will  take  the  facte  as  found  by  the  cir- 
cuit court,  unless  the  case  is  one  where  the 
evidence  is  brought  before  the  suix«me  coort, 
when,  perhaps,  that  court  will  itself  find 
facts.   See  Carion  v.  Egatt,  supra. 

The  provisions  of  g  5  of  the  Act  of  Mank3^ 
1875,  whereby  the  circuit  court  is  authviiedb 
dismiss  the  suit  or  to  remand  it  to  the  ootnt 
from  which  it  was  removed,  if  the  circuit  court 
is  satisfied  that  tlie  suit  does  not  involve  a  oaa- 
troversy  within  its  jurisdiction,  were  not.  vr 
think,  intended  to  affect  the  action  or  the  pro- 
cedure of  the  State  courts.  'Vha  State  conn 
derive  their  authority  fh>m  the  Constitatiaa 
and  laws  of  the  State,  and  a  statute  of  the 
United  States  can  confer  no  authority  upo" 
them.  A  statute  of  the  United  States  c«n  de- 
termine in  what  manner  a  suit  within  the  jodi- 
dal  power  of  the  United  Stales  may  be  R- 
moved  from  a  State  court,  and  when,  in  andi  a 
suit,  the  State  court  shall  cease  to  entertain  Joiis- 
diction;  but  the  statutes  of  the  United  StaJm 
have  not  undertaken  to  say  that  the  unverified 
allegations  of  a  party,  that  the  controversv  ii 
between  citizens  of  different  States,  shall  be 
conclusive  upon  the  State  court.  The  rigbtsof 
parties  are  secured  by  the  proviwons  of  statute, 
whereby  they  may  obtain  a  copy  of  the  recood 
in  the  State  court  and  may  enter  it  in  the  cir- 
cuit and  may  proceed  therein  whether  the  Stale 
court  orders  the  suit  removed  or  not 

Until,  therefore,  it  has  been  cleaiiy  deckled 
that  a  State  court  cannot  determine  issues  of 
fact  arising  upon  a  petition  for  removal,  sub- 
ject to  the  risk  of  having  its  final  Judgment  re- 
versed for  error  by  the  Supreme  Court  the 
United  States,  we  see  no  reason  for  cfaangiag 
our  practice. 

The  superior  court  found,  as  a  fact,  that  the 
partira  were  citizens  of  different  States  as  al- 
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leged  in  the  petltioD,  and  also  found  and  ruled 
that  the  ri^t  to  remove  the  suit  under  the  peti- 
tion had  been  waived.  That  co\irt  also  ruled 
that  the  request  for  removal,  made  when  the 
case  was  reached  for  trial  at  the  January  Sit- 
ting, 1886,  was  made  too  late,  and  it  denied  the 
petition.  By  U.  8.  Stat.  March  8,  1875,  the 
petition  must  be  filed  in  the  Statecourt  "before 
or  at  the  term  at  which  said  cause  could  be 
first  tried,  and  before  the  trial  thereof;"  and 
these  words  have  been  coostrued  in  Babbitt  v. 
Ctort.  108  U.  8. 606  [Bk.  86,  L.  ed.  607];  PuU- 
man  Palaee  Gar  Co.  v.  Speck,  113  U.  8.  84  (Bk. 
88,  L.  ed.  935):  Clark  v.  Child,  rupra;  New 
York  Warehoiue    S.  Co.v.Loomia, 1^2  Mass. 481. 

It  am>ears  that  the  defendant  seasonably  filed 
his  petition,  which  was  at  the  return  term;  he 
liad  previously,  at  that  term,  by  order  of  the 
court,  filed  an  answer  to  the  merits,  but  in  it  he 
expressly  declares  that  he  does  not  waive  his 
motion  to  dtamim  or  his  plea  in  alutemeot.  If 
it  be  held  that  the  suit  could  not  be  tried  until 
this  motion  and  plea  were  disposed  of,  they 
were  both  overruled  on  March  8,  1885,  which 
wasinthe  January  Term.  Tlie  case  could  have 
been  tried  at  that  term,  or  at  any  of  the  four 
foltowing  terms,  and  was  actually  tried  at  the 
term  or  ritting  begun  and  held  In  January, 
1886.  It  was  too  late,  in  January,  1886,  to  file 
and  p'esent  a  petition  for  removal;  and  the 
question  is  whether  the  original  petition  and 
application  has  been  waived. 

Whether  a  citizen  of  Massachusetts  who  has 
been  made  a  defendant  in  a  personal  action  at 
law  brought  in  a  court  of  that  State,  and  who 
denies  that  he  has  been  lawfully  served  with 
process,  can  file  a  petition  for  the  removal  of 
the  suit  while  he  insists  by  motion  and  plea  in 
abatement  in  the  State  court  that  for  this  rea- 
son the  action  shall  be  dismissed;  or  whether 
the  filing  of  such  a  petition  Is  not  equivalent 
to  a  general  appearance, — are  questions  which 
have  not  been  anued.  The  defendant  filed 
with  the  petitioD  for  removal  a  motion  which 
is  entitled  "  defendant's  motion  touching  the 
removal  of  this  action,"  in  which  he  states  that 
he  has  filed  the  petition  for  removal  without 
prejudice  to  bis  motion  to  dismiss  the  action, 
or  to  his  plea  in  abatement;  that  neither  the 
motion  to  dismiss  nor  the  plea  in  abatement 
has  been  heard  or  determined  by  the  court,  and 
as  the  court  is  about  to  adjourn  without  day, 
he  prays  that,  "In  case  said  motion  shotild  not 
be  allowed,  and  In  case  said  plea  should  not  be 
sustained,"  the  court  will  order  the  removal  of 
the  action  as  prayed  for  in  said  petition. 

It  also  appears  that  "thereupon  the  case 
was  continued  nisi  for  the  purpose  of  giving 
the  court  an  opportunl^  to  bear  and  determine 
the  motion  to  dismiss  and  plea  in  abatement, 
•reserving  the  defendant's  right  to  remove.'" 
At  the  next  term  the  motion  to  dismiss  and 
the  plea  in  abatement  were  heard  and  over- 
ruled, the  defei^ant  apparently  taking  part 
in  the  hearing;  and  he  excepted  to  the  order 
overriding  the  motion  and  "was  given  until 
the  9th  day  of  March,  1885,  to  file  his  excep- 
tiuns.buthefllednone."  Atthourii  the  case  was 
upon  the  jury  trial  list  for  the  January  Term, 
1885,  and  for  all  the  subsequent  terms  \xp  to 
the  time  it  was  reached  in  its  order  at  the  Janu- 
ary Sitting,  1886,  the  defendant  took  no  further 
action  in  reference  to  the  removal  of  the  suit 
2  Masb. 
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until  it  was  reached  for  trial,  and  then  called 
the  attention  of  the  court  to  what  had  been 
done  and  asked  the  court  to  remove  the  action. 

It  is  evident  that  the  defendant  voluntarily 
took  two  inconsistent  positions  before  the 
court,  at  the  time  when  he  filed  the  petition  to 
remove  the  action;  one,  that  the  court  should 
retain  jurisdiction  over  the  action  for  the  pur- 
pose of  bearing  and  determining  his  motion  to 
dismks  and  his  plea  In  atmtement,  and  the 
other,  that  the  court  should  ceate  to  exercise 
lurisdiction  over  the  action  except  to  remove 
It  to  the  Circuit  Court  of  the  United  States;  and 
he  maintained  these  positions  until  after  the 
court  refused  to  dismiss  the  suit.  The  defend- 
ant, apparently,  at  the  time  he  filed  the  petition 
for  removal,  aid  not  absolutely  desire  that  the 
suit  should  be  removed,  but  wished  still  to  try 
the  chances  of  a  favorable  decision  by  the  State 
court  upon  his  motion  to  diamisa  and  hia  plea  In 
abatement.  It  is  not  necessary  to  decide 
whether  the  petition,  construed  as  it  must  be  in 
connection  with  the  motion  which  accompanied 
it,  ought  not  to  have  been  dismissed  as  incon- 
sistent with  the  provisions  of  the  statute  of  the 
United  States.  If  such  a  petition  could  be  re- 
tained, this  could  be  dene  only  that  the  defend- 
ant might  thereafter  bring  it  to  the  attention  of 
the  couri,  and  he  should  nave  done  Uiis  when 
his  motion  to  dismiss  and  his  plea  in  abatement 
were  overruled.  If  the  application  had  been 
made  at  that  time,  we  do  not  see  how  it  could 
have  taken  isffect  as  of  the  date  of  the  filing  of 
the  petition,  because,  having  asked  the  deculon 
of  the  court  upon  bis  motion  to  dismiss  and  hia 
plea  in  abatement,  he  ought  not  to  be  permitted 
to  avoid  the  decision  by  a  removal  which  should 
take  eifect,  by  relation,  as  of  a  time  anterior  to 
the  decision.  After  the  motion  to  dismiss  and 
the  plea  had  been  overruled,  another  state  of 
facts  exists ;  the  court  bad  decided  that  it  had 
jurisdiction  over  the  person  of  the  defendant, 
the  case  was  ready  for  trial,  and  the  term  was 
one  at  which  It  could  be  tried,  and  the  defend- 
ant should  have  presented  his  petition  to  the 
court  at  that  term.  "One  of  the  objects  of  the 
Act  of  1875  was  lo  prevent  the  abuses  which 
have  been  practiced  under  the  Acts  of  1866  and 
1867,  which  allowed  a  removal  at  any  time  be- 
fore the  final  hearing."  Mvrray  v.  Holden,  1 
McCreaiy,  841;  PuUman  Palace  Car  Co.  v. 
i^Meifc,  tupra. 

The  defendant,  in  effect,  filed  an  alternative 
petition  to  the  court,  asking  it  either  to  dismiss 
the  action  or  to  remove  it.  After  the  petition 
was  filed,  the  court  denied  the  motion  to  dis 
miss,  but  without  some  action  by  the  defend- 
ant the  court  could  not  know  that  he  insisted 
upon  the  removal,  and  If  tbedefendant  desired 
that  the  petition  should  be  considered  by  the 
court  as  an  absolute  petition  for  removal,  he 
should  have  informed  the  oourtof  this.  If  the 
petition,  with  the  accompanying  motion,  was 
not  wholly  invalid,  we  think  that  the  court 
rightly  ruled  that  on  the  facts  found  it  had 
bMQ  waived. 

Eaxeptimt  overruled. 

Charles  K  CARTER 

E.  Burt  PHILLIPS. 
Wliere  two  parties  entered  ap<m  a 
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Joint  eaterprln  for  the  manufaetore 

and  sale  of  cloaks  and  other  garments, 
nnder  a  written  eontraet  which  oon- 
taiDed  the  following  claase:  "And  by 
and  between  the  above-named  persons, 
it  is  mutoally  af^>eed  that  the  agreement 
may  be  terminated  by  either  party,  by 
giving  to  the  other  sixty  days^  notice  in 
vtitlnK  of  the  desire  so  to  do;  but  upon 
snob  notice  by  the  said  Phillips,  he  here- 
by agrees  to  give  the  said  Carter  the 
right  and  privue^  to  pnrebase*  with- 
in the  limit  of  time  of  such  notice,  the 
said  business  at  the  cost  price,  •  •  » 
which  the  said  Carter  hereby  agrees  to 
do;"  and  where  it  appears  that,  before 
the  agreement  was  executed,  the  parties 
disoQssed  whether  the  time  should  be 
fixed  at  thirty  or  sixty  days;  and  it  ap- 
pears also  that  said  Carter  was  employed 
as  the  manager  of  the  business,  super- 
intending the  purchases,  employing  as- 
sistants, etc.;  and  that  thereafter  a  writ- 
ten notice  waa  given  by  Phillips  in  these 
words:  "I  give  you  sixty  days'  notice  to 
leave  my  employ;"  and  that  after  the  ex- 
piration of  thirty  days,  Carter  asked  for 
an  extension  of  time  for  thirty  addition- 
al days, — Held,,  that  Carter  could  not 
extend  this  time  by  writing-  to  Phil- 
lips on  the  last  dm,y  of  the  Ume  limit- 
ed, tlubt  he  had  decided  to  avail  him- 
self of  the  right  to  purclutse  when  the 
evideaee  shows  that  he  did  not  offer 
to  emnplete  the  pnrtdiase  and  was  not 
ready  or  able  to  do  so  within  the  sixty 
days.  Phillips  had  the  right  to  insist 
that  the  purchase  should  bemadewithin 
the  sixty  days,  and  Carter  could  not 
thereafter  upon  the  facts  stated  main- 
tain a  bin  for  a  specific  performance. 

(Suffolk  Filed  February  as,  1887.) 

APPEAL  by  complaioant  from  a  decree  of 
the  Supreme  Cmat  dismissing  a  bill  in 
equity  to  enforce  specific  perfonnanceof  a  cod- 
tiact.  AffiTmed. 
The  facts  appear  from  the  opinion. 
Mettrs.  J.  laowell  and  Henry  O.  Nlch- 
<ris,  for  complainant: 

l^poQ  the  giving  of  the  notice  by  Phillips, 
the  position  of  the  parties  was  as  if  on  that  day 
Pfaiilfps  had  offered  in  writing  to  sell  the  busi- 
ness at  the  cost  price  of  the  stock,  fixtures,  etc., 
within  sixty  days;  and  Carter's  letter  written 
and  received  within  the  sixty  days,  made  the 
contract  of  sale  complete,  and  both  parties  were 
hound. 

Botion  (t  Maine  S.  R  v.  BartlOt,  8  Oush. 
324. 

In  other  words,  the  contract  gave  an  option 
to  Carter  hi  a  certain  contingency  which  hap- 
pened, to  purchase  the  business  within  sixty 
days;  and  he  had  the  full  sixty  days  in  which  to 
exercise  the  option. 

SMtting  T.  SaU,  107  Mass.  1S4. 

It  is  admitted  tiut  before  the  price  was  as- 
certained the  defendant  denied  the  complain- 
ant's right  to  purchase.  This  of  course  ex- 
cused any  payment  or  offer  to  pay  on  the  part 
of  the  complainant. 

Lotce  V.  Baneood,  1S9  Mass.  183, 186;  Oorm- 
ley  V.  Kyte,  187  Mass.  180. 
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Where  an  aocoimtli«  Is  to  be  had,  h  is  not 
necessary  to  aver  a  willingness  to  perform. 

Oootbaugh  v.  Boemtr,  82  tlinn.  445. 

The  defendant  cannot  take  advantage  <A.  the 
failure  to  tender,  (1)  because  it  eould  not  be 
made  until  an  accounting  with  him  had  been 
had;  {2)  because  he  was  not  ready  himself  and 
did  not  offer  to  deliver  the  property  [Hior  to  the 
expiration  of  the  mxty  days. 

OarpenUr  v.  Bdleomb,  106  llua  S8a 

Where  a  lease  gave  the  lessee  "tlie<Hitionto 
purchase  die  same  at  the  exfdratioo  of  the  lease 

for  the  sum  of  ,  the  said  purchase  to  be 

made  within  one  month  of  the  expiration  of  the 
said  lease,"  it  was  held  that  the  leasee  had  the 
whole  month  in  which  to  declare  his  optkm, 
and  the  court  says,  "I  must  substtUite  for 
the  word  'purchase,'  the  words  '(q>ti(m  of  par- 

Fergutm  v.  UpUm,  12  Vict.  L.  R  213. 

In  contracts  giving  an  option  of  purchasing 
to  a  person  who  docs  not  become  txHind  to  boy 
until  he  signifies  his  acceptanceof  the  offer,  the 
exact  time  of  performing  or  paying  is  not  the 
essential  point,  and  failuTB  to  make  the  payment 
within  the  exact  time  will  not  prevent  qweiOe 
performance. 

Pom.  Spec.  Perf.  %  874. 

If  the  oner  or  option  given  requires  an  uiuuut 
or  acceptance  within  a  given  time,  such  assent 
must  be  made  within  the  time  prescribed,  sad 
the  contract  thereby  becomes  coodnded  and 
mutual;  but  whether  time  is  essential  with  re- 
spect to  its  subsequent  performanoe,  must  de- 
pend upon  its  ohjMt  or  the  nature  of  ■ob- 
ject-matter. 

Id.  §  887. 

A  covenant  in  a  lease  that  the  lessee  shall 
have  the  privilege  of  purchasing  the  itemises 
for  a  certain  price,  on  or  before  the  ez(HralinB 
of  the  term,  will  beapedflcidlyenfncedagaiMt 
the  lessor,  when  the  lenee  hssduring  the  ten 
specified  his  acceptance  and^t^Iered  to  perf  at  ul 

Id.  ^  169,  note  (1)  and  cases;  BaU  v.  Cfcnler, 
40  Cat.  68. 

The  vendee's  failure  to  pay  the  porohsK 
money  upon  a  particular  day  almost  always  ad- 
mits of  adequate  compensation,  either  by  the 
payment  of  interert  or  the  impositioo  of  a 
greater  penalty;  and  where  time  u  not  made  a 
definite  part  of  the  agreement,  h  is  doc  csmb- 
tial  and  will  not  operate  to  prevent  equity  frosa 
decreeing  specific  performance. 

Fry,  Spec.  Perf.  §  1098,  note  1. 

In  the  present  case  the  wording  of  the  ooo- 
tract  is  by  no  means  definite  as  to  time  of  pay- 
ment, and  it  is  clear  that  there  was  to  be  aorae 
lapse  of  time  between  the  exerdw  of  the 
tion  and  the  making  the  payment,  as  the  price 
had  to  be  ascertained.  No  lime  bdng  fixed  fbr 
the  payment,  the  presumptkm  is-thst  payvieat 
was  to  be  made  upon  delivery  of  the  prop- 
erty- 

Benj.  Sales,  8d  Am.  ed.  g  677,  note//  Ae- 
kinM  V.  Warren,  115  Mass.  61c 

The  complainant  was  under  no  duty  to  dis- 
close the  name  of  the  person  irtio  was  to  aid 
him  in  the  purchase. 

Hughet  v.  7oung,.%\  N.  J.  Eq.  00. 

If  the  court  shall  think  that  the  request  for 
an  extension  was  reasonable,  then,  even  if  the 
defendant  did  not  grant  it,  the  oooit  will  gnM 
the  comi^^nsot  the  relief  fwayed  for. 
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Willi$  T.  Daw$on,  84  Hud,  493;  HubbeU  v. 
Van  Behoening.  48      T.  m. 
Mmn.  E.  B.  Hoar  and  W.  E.  Jewell, 

for  reapondent: 

Upon  an  appeal  from  a  decree  of  a  ringle  Jus- 
tice of  this  court,  on  a  question  of  fact,  the  evi- 
dence being  reported,  tbe  full  court  will  not  re- 
verse  the  aeclsion,  unless  it  appear  clearly  to 
be  erroneous. 

Bau  T.  Von  Zediiie,  m  Mass.  187;  Asm2  v. 
Beed.  114  Mass.  878. 

The  buTing  out  Is  a  privilege,  so  nominated 
in  the  written  contract.  Tbe  complainant  was 
not  in  any  way  bound  to  purchase.  His  con- 
tract was  for  serrice.  There  is  no  mutuality 
about  it. 

MarbU  Co.  v.  Stplej/,  10  WaU.  840  (77  U.  B. 
bk.  19,  L.  ed.  955);  Betudiet  r.  Lgneh,  1  Johna. 
Cb.  870;  LavtreoMn  t.  Butlgr,  1  8cb.  &  Let 
18. 

Tbe  party  seeking  relief  must  show  tbat  cir- 
cumstances which  exclude  the  Idea  of  wilful 
neglect  or  gross  carelessness  have  prevented  a 
strict  compliance,  or  that  it  has  been  occasioned 
by  the  fault  of  the  other  party,  or  tbat  a  sterlet 
compliance  was  waived. 

Jona  V.  Bobbins,  80  Me.  351. 

The  respondent  submits  that,  in  equity,  time 
may  be  made  of  the  essence  of  tbe  contract 
either  by  express  stipulation,  by  the  conduct  of 
the  parties,  or  by  surrounding  circumstances. 

Wat.  Spec.  Perf.  %  629,  and  cases  cited; 
Biehmond  v.  Oray,  8  Alloi,  25;  Ooidsmith  v. 
OvUd,  10  Alktn,  889. 

Respondent  ml^g^t  well  insist  upon  tbe  prompt 
compliance  witb  the  time  set, — as  both  actual 
loss  M  help  and  trade,  and  damage  to  credit  of 
buriness,  followed  tbe  uncertainty. 

Watker  v.  Jefreyt,  1  Hare,  841. 

Other  business  arrangements  witb  other  men 
were  dependent  upon  observance  of  time  limit, 
and  large  contracts  were  to  be  made  in  carry- 
ing  forward  tbe  business. 

Fair**  Baniur,  15  L.  J.  Cb.  327;  Mium  t. 
Paffne,  47  Mo.  517.* 

It  is  to  be  noted  that  any  suggestion  or  agree- 
ment (if  any)  of  the  respondent  to  extend  the 
time,  was  not  upon  any  consideration,  was  a 
mere  gratuity  or  indulgence,  the  complainant 
being  under  no  corresponding  obligation 
ffer  V.  Green,  4  Gill,  473),  and  as  between  re- 
spondent and  Carter,  was  always  upon  condi- 
tions whidi  tte  respondent  was  warranted  in 
imposing. 

They  have  not  been  performed,  and  com- 
plainant is  not  entitled  to  a  decree. 

Mitehelt  v.  Wil»m,  4  Edw.  Cb.  697. 

Respondent,  thirty  days  before  notice  to  Car- 
ter expired  (snrely  a  reasonable  time,  if  Carter 
could  purchase  at  all).  In  good  faith,  called  his 
attention  to  it.  Half  of  that  thirty  days  elapsed 
before  respondent  saw  any  step  taken  by  Car- 
ter, a  man  wholly  without  credit.  Carter  knew 
he  could  not  buy.  Respondent  knew  be  could 
not,  and  bis  experience  with  Carter  showed 
him  be  must  have  some  guaranty. 

Cooper  V.  Pena,  31  Cal.  408. 

To  entitle  bim  to  ask  tbe  court  to  decree  spe- 
cific performance,  the  comfdainant  must  satisfy 
tbe  court  that  he  had  the  means  and  was  ready 
'  to  perform  his  part. 

Irvin  V.  Qregorn,  18  Gray,  818. 

Where  want  of  means  was  tbe  cause  of  delay, 
'i  Mass. 
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speciflc  performance  was  refused  at  the  suit  of 
the  punHUser, 

Qee  T.  Pearm.  8  De  O.  &  S.  835. 

Party  cannot  call  upon  court  of  aqui^  for 
speciflc  performance  unless  be.hae  shown  aim- 
self  reaaj,  desirous,  prompt,  and  eager. 

MiltBttrd  V.  Thajut,  5  Ves.  730  n. 

Where  party  has  failed  to  perform  his  part 
of  the  contract  without  excuse,  and  there  has 
been  no  acquiescence  by  Ac  other  party  in  tbe 
delay,  court  will  not  decree  speciflc  perform- 
ance. 

Boyd  V.  fkhleainger.  59  N.  Y.  801. 

At  nearly  every  turn  the  evidence  shows 
that  Carter  violated  the  contract,  so  tbat  be  has 
no  standing  in  equity  to  enforce  it. 

Marble  &>.  v.  BipUy,  10  WaU.  840  (77  V.  8. 
bk.  19,  L.  ed.  956). 

Horton,  Gh,  J.,  delivered  the  opinion  of 
the  court: 

This  is  in  the  nature  of  a  bill  for  specific  per- 
formance. The  parties  in  October,  1885,  en- 
tered upon  a  joint  enterprise  for  tbe  manufac- 
ture and  sale  of  cloaks  and  other  garments 
under  a  written  contract  which  contained  tbe 
following  clause:  "And  by  and  between  tbe 
above  named  persons  it  is  mutually  agreed  that 
the  agreement  may  be  terminated  l>y  either 
party,  by  ^vlng  to  the  other  sixty  days'  notice 
in  writing  of  the  desire  so  to  do;  but  upon  such 
notice  by  tbe  said  Phillips,  he  hereby  agrees  to 
give  the  said  Carter  the  right  and  privilege  to 
purchase,  within  the  limit^of  time  of  sura  no- 
tice, the  said  business,  at  tbe  cost  price  of  the 
stock,  of  the  fixtures  and  machines,  and  the 
lease  of  the  premises  Nos.  86  and  87  Winter 
Street  in  said  Boston,  under  the  terms  and 
provisions  thereof,  the  said  Carter  paying  there- 
for the  proper  and  fair  proportion  of  any  as- 
sessments and  taxes  assessed  or  laid  on  said 
premises,  and  any  and  all  expenses  Incurred  in 
connection  with  said  lease,  which  tbe  said  Oar- 
ter  hereby  agrees  to  do."  The  bin  seeks  tibe 
specific  performance  of  this  clause.  Upon  tiie 
hearing  before  a  single  justice,  he  ordered  the 
bill  to  be  dismissed,  and  tbe  plaintiff  appealed. 

It  appeared  in  evidence  that  in  February  36, 
1888,  Phillips  gave  to  Carter  a  written  notice 
in  these  words  "I  give  you  sixty  days'  notice  to 
leave  my  employ.'  Though  not  in  the  words 
of  the  contract,  it  is  clear  that  this  was  intended 
as  a  notice  of  bis  desire  to  terminate  the  con- 
tract, and  it  was  so  understood  by  Carter,  for 
on  Aoril  26,  1886,  he  writes  to  Phillips:  "I 
have  decided  to  avail  myself  of  tbe  right  and 
privilege  given  me  in  our  agreement  of  Octo- 
ber 1, 1885,  to  purchase  tbe  business."  In  tbe 
same  letter  he  asks  Phillips  to  join  with  him 
"in  ascertaining  the  cost  and  the  amount  to  be 
paid  by  me,"  but  he  made  no  tender  or  offer  to 
pay  tbe  amount;  and  the  evidence  justified  the 
presiding  justice  in  finding  that  he  bad  not  the 
means  or  ability  to  pay  for  the  business,  eitber 
at  that  time  or  at  any  time  before  the  bringing 
of  bis  bill.  The  contract  provides  tbat  he 
should  have  the  privilege  of  purchasing  within 
^xty  days  after  tbe  notice  by  Phillips.  As  be 
did  not  offer,  and  was  not  able  and  ready  to 
perform  his  part  of  the  contract,  he  cannot  in- 
sist upon  a  performance  by  the  defendant,  if 
tbe  rights  of  the  parties  are  governed  by  their 
contract.   Irvin  v.  Gngortf,  18  Gray,  S15. 
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But  the  plaiatifl  contoidfl  that  lime  is  not  of 
the  essence  of  the  contract,  and  that  in  equity 
he  ought  to  be  pennltted  to  perform  his  purt  of 
the  contract  within  a  reasonable  time  after  the 
expiration  of  the  sixty  days.  The  equitable 
doctrine  to  which  the  plaintifE  appeals  l^s  been 
reoognized  and  acted  upon  in  many  cases  In 
this  oourt.  Ab  was  observed  1^  Mr.  Jv*Uee 
Gray  in  Bamardv.  Lee,  9?  Mass.  93,  this  doc- 
trine was  formerly  carried  to  an  unreasonable 
extent,  but  in  modern  times  it  has  been  more 
guardedly  applied;  "and  it  is  now  held  that 
time,  although  not  ordinailly  of  the  essence  of 
a  contract  in  equi^,  yet  may  be  made  so  by 
clear  manifestauon  of  the  intent  of  the  parties 
in  the  contract  itself,  br  subsequent  notice 
fitnn  one  parly  to  the  other,  bv  lach(>B  in  the 
party  seeking  to  enforce  it,  or  by  a  change  in 
the  value  of  the  land,  or  other  circumstances 
which  would  make  a  decree  for  the  specific  per- 
formance in^uitabte." 

In  Qotd*miih  v.  QuUd,  10  Allen,  389,  wliere 
the  p1aioti£F  agreed  to  pay  for  land  "within  ten 
days"  from  the  date  of  the  contract,  it  was  hdd 
that  time  was  of  the  essence  of  the  contract,  as 
theland  was  fiuctuatinginvaluefrom day  today. 
Mr.  JutUee  Chapman  says  in  the  opinion :  "But 
this  doctrine  applies  to  sales  of  property  only  in 
cases  where  tmie  is  immaterial  to  the  value, 
and  is  urged  only  by  way  of  pretense  and  eva- 
sion; and  does  not  apply  to  a  sale  of  property, 
the  value  of  which  is  subject  to  daily  fluctua- 
tions." In  applying  this  doctrine  to  any  'coo- 
tract,  a  court  of  equity  seeks  to  look  through 
the  languE^  used  to  the  real  intentions  and 
purposes  of  the  parties;  and  if  a  time  for  per- 
lonnance  is  stipulated  in  the  contract,  and  it 
appears  that  the  parties  intended  to  make  snob 
time  an  esseotial  element  of  their  ureement, 
the  court  will  carry  it  into  effect.  To  do  oth- 
erwise would  be  to  enforce  a  different  contract 
from  thai  which  the  plaintiff  made.  In  the 
case  before  us,  the  contract  carefully  stipulates 
the  time  of  the  notice  for  terminating  it;  it  ap- 
peared in  evidence  that  it  was  a  matterof  discus- 
sioo  between  the  parties  at  the  inception,  wheth- 
er tiie  time  should  be  fixed  at  thirty  or  sixty 
days;  it  also  appeared  that  after  giving  the  no- 
tice, when  about  half  of  the  sixty  days  had  ex- 
pired, Phillips  called  Carter's  attention  to  the 
notice  and  urged  him.  if  he  intended  to  make 
the  purchase,  to  be  making  bis  preparations  to 
do  so.  and  that  Carter  asked  for  aa  extension  of 
the  time, — all  of  which  goes  to  ^ow  that  the 
parties  considered  the  sixty  days'  time  as  an  es- 
sential element  of  their  contract,  and  the  situa- 
tion of  the  parties  tends  to  show  the  same  thing. 

The  business  in  which  they  were  engagSi 
was  that  "of  manufacturing,  purchasing,  and 
selline  cloaks  and  garments,  and  all  materials 
therefor;"  Carter  was  the  manager  who  bought 
and  sold  stock  and  materials  and  employed 
cleito,  servants,  and  workmen;  he  was  to  have 
the  right  of  purchasing  the  business,  including 
the  stock,  fixtures,  and  machines.  The  busi- 
ness and  stock  were  fluctuating  from  day  to 
day;  and  it  was  important  that  the  defendant 
should  know  promptly  at  the  expiration  of  the 
sixty  days,  whether  the  plaintiff  was  to  pur- 
chase. It  caonot  be  contended  that  Carter 
could  continoe  the  enterprise  as  the  defendant's 
manager  and  claim  the  compensation  provided 
In  the  contract.  His  employment  certainly 
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be  purchased,  the  defendant  was  at  once  re- 
lieved of  all  care  and  renxmabDity  about  the 
business.  But  if  he  did  not,  the  defeadani 
must  immediately  take  charge  of  the  bunoeo, 
which  rec|uired  daily  and  hourly  care,  attend 
to  employing  servants  and  workmen,  or  employ 
a  manager  in  ptaix  of  Carter,  and  genermOy 
must  carry  on  the  business.  It  is  certainly  an 
important  matter  to  him,  whether  he  is  doing 
this  for  himself  or  for  Carter.  Carter's  fapuie 
to  comply  promptly  with  the  contract  changed 
the  rights  and  responsibilities  of  the  defuduit 
If  we  hold  that  time  is  not  of  the  essence  of 
the  contract,  the  defendant  would  be  expoeed 
to  uncertainty  and  risk.  It  would  matczially 
chance  his  rights  and  responsibilities,  and  it 
would  be  inequitable  and  unjust  so  to  bold. 
Upon  alt  the  circumstances  of  this  case,  we  are 
of  opinion  that  it  cannot  be  held  that  the  time 
of  the  performance  of  the  contract  by  plaintiff, 
stipulated  therein,  was  inun^rial.  The  de- 
fendant had  tlie  right  to  insist  that  the  jnir- 
chase  should  he  made  within  the  dxtv  dayi 
The  plaintiff  could  not  extend  this  time  by 
writing  to  the  defendant  on  the  last  day  of  tte 
time  limited,  that  he  had  decided  to  avail  him- 
self of  the  right  to  purchase,  wbeo  the  evidence 
shows  that  he  did  not  offer  to  complete  the 
purchase,  and  was  not  ready  or  able  to  do  so 
within  the  sixty  days. 

The  i^aintiff  further  contends  that  the  de- 
fendant agreed  to  extend  the  time  within  whicli 
the  purchase  might  be  made,  beyond  the  limit 
of  sixty  days.  This  is  pnrdy  a  question  of 
fact.  It  is  the  familiar  rule  that  the  oourt  will 
not  set  aside  the  finding  upon  questions  of  fact 
of  the  justice  who  heard  the  evidmce  and  saw 
the  wibiesses,  unless  it  tesiiown  to  be  clearly  er- 
roneous. It  is  enough  to  say  upon  tliis  point, 
that  we  have  examined  the  evidence  and  see 
no  reason  to  doubt  that  the  finding  of  the  pi»- 
siding  justice  was  warranted  by  it. 

Decree  afftrmed.   BUI  di»mmed,  with  amCil 


COMMONWEALTH  of  Mauachantts 

V. 

Alvorus  H£RS£T. 

1.  In  modem  nse  the  word  **  tenement** 
often  siepkifles  rooms  let  in  tiooaes,  or 
such  part  of  a  house  a«  is  separately  oc- 
cupied by  a  single  family  or  person. 

2.  Where  a  papt  of  a  room  is  occupied  by 
one  and  a  distinct  portion  by  another, 
as  where  one  occupies  one  side  of  a  room 
and  another  the  opposite  side,  or  one 
the  front  and  another  the  rear,  the  por- 
tioa  a{>propriated  by  either  is  propo^ 
his  tentunent;  and  in  each  case  ooe 
might  make  himself  Uable  to  a  penalty 
tor  maintaining^  a  nuisance  in  Us 
own  portion  of  the  r<»om  in  which  the 
other  would  be  in  no  way  involved. 

8.  Where*  defendant  occupied  the  whole 
room  but  conducted  the  xmlawfnl  tnule 
in  one  portion  of  it  only,  and  naed  the 
other  for  no  unlawful  purpose,  com- 
plainant could  properly  enar^  the 
noisanoe,  m  maintained  in  that  por- 
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tlon  where  the  liqaors  were  nnlitw- 
flUlr  kept,  by  describini;  it  as  situate  in 
Naock,  althon^  the  other  part  of 
the  room  was  in  Wayland,  a  town  ad* 
joining,  and  defendant  has  no  gfronnd 
of  complaint. 

(Hlddlewx  FUed  Han9ha,1887.} 

ON  defendant's  exceptions.  Overruled. 
Complaint  under  Pub.  Stat.  chap.  101, 
§§6,  7,  cnarging  that  defendant  Ton  June  1, 
im6,  and  on  divers  days  between  said  day  and 
June  35,  and  on  said  June  25,  1886,  did  keep 
and  maintain  at  Natick  a  tenement  then  ana 
there  used  for  the  illegal  sale  and  keeping  of 
intoxicating  liquor.  Brought  by  appeal  from 
a  judgment  of  a  justice  of  the  peace  to  the  su- 
perior court,  and  tried  before  Thompson,  J. 
Before  tbe  trial  defendant  moved  the  court 
to  quash  the  complaint,  which  motion  was 
ovemiled.  The  jury  returned  a  verdict  of 
guilty,  and  defentmnt  alleged  exceptions. 
Fiuther  facts  appear  from  tbe  opinion. 
Meatra.  J.  L.  Eldrldse  and  H.  0.  MulU- 
CEaa»  for  defendant: 

Ttie  offense  char^  Is  local.  The  place 
where  the  tenement  is  kept  for  the  illegal  use 
and  BO  used  is  material ;  must  be  set  out  and 
proved  as  set  out. 

Thaser  v.  Commonwealth,  18  Met.  9;  Com- 
monwatth  v.  Heffron,  103  Mass.  148;  Qmnum- 
loeaUh  v.  Bacon,  108  Mass.  36. 

Here  the  proof  did  not  show  that  the  keeping 
or  maintaining  of  the  tenement  for  the  illegal 
uae,  and  such 'use,  were  in  NaUck. 

The  "tenement"  was  "one  room  only."  The 
keeping  was  one  act  and  of  tbe  entire  tenemeat. 
The  keeping,  etc.,  of  that  one  room  could  not 
be  split  up  so  as  to  support  this  complaint,  and 
also  <xie  alleging  the  keeping  at  Wayland.  Tbe 
statute  reads  "  tenements,  buildings,  or  places," 
and  not  parts  of  tenements.  The  averment  is 
in  substance  that  thewbole  tenement  was  kept, 
etc.,  iuNatick.  That  tbe  liquors  were  found 
in  that  part  of  the  room  which  was  in  Nstick 
is  immaterial.  The  tenement  is  the  nuisance. 
Commonwealth  v.  MeCaughry,  6  Oray,  396. 
Mr.  Edgar  J.  Sherman.  Atty-Oen.,  for 
the  CommoDwealth: 

The  motion  to  quash  wasfproperly  overruled; 
it  was  filed  too  late. 

Tbe  whole  offense  was  committed  ln  the  town 
of  Natick,  and  there  is  no  variance  between  the 
averment  and  pronof, 

Tbe  defendant's  motion  in  arrest  of  judg- 
ment was  properly  overruled. 

Comnwnvmlth  v.  Hertey,  8  New  Eng.  Rep. 
S16;  Id.  617. 

Devens,  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  offense  of  keeping  and  maintaining  a 
common  nuisance  is  local,  and  the  place  must 
be  proved  as  laid.  GommontMoith  v.  ffeffnm, 
102  Mass.  148;  Gommonmalth  v.  Bacon,  108 
Mass.  30.  The  evidence  tended  to  show  that 
defendant  kept  and  maintained  such  a  nuisance 
in  a  small  bouse  consisting  of  a  single  room,  a 
small  part  of  which  was  situated  in  Wayland, 
a  town  adjoining  Natick,  in  which  latter  town 
it  was  alleged  uT  the  complaipt  that  the  nui- 
sance was  kept  and  maintained.  All  the  U- 
3  Mass. 


quors  found  were  In  that  portion  of  the  room 
situate  in  Natick,  and  there  was  no  evidence  of 
any  nuisance  kept  In  tbe  other  portion  of  the 
room.  Tbe  defendant  requested  a  ruling  that 
there  was  a  variance  between  the  averment  as 
to  the  tenement  being  in  Natick,  and  tbe  proof 
which  showed  that  the  room  was  partly  in 
Wayland.  This  wasproperly  refused.  "Tene- 
ment" is  a  word  of  wide  meaning,  and  "al- 
though," says  Blackstone,  "in  Its  vulgar  ac- 
ceptation it  is  only  applied  to  houses  and  other 
buildings,  yet  in  its  original,  proper,  and  legal 
sense,  it  signifies  everything  that  may  be  boTd- 
en,  provided  it  be  of  a  permanent  nature."  In 
modertfuse  tbe  word  often  signifies  rooms  let  in 
houses;  or  such  part  of  a  house  as  is  separ^ely 
occupied  by  a  single  family  or  person,  in  con- 
tradistinction from  tbe  whole  nonse.  Young 
V.  Boaton,  104  Mass.  90. 

Where,  also,  a  part  of  a  room  is  occupied 
one,  and  a  distinct  portion  by  another,  as  where 
one  occupies  one  side  of  the  room  and  anotho' 
the  opposite  side,  or  one  tbe  front  and  the  other 
the  rear — which  is  not  infrequent  In  the  smaller 
trades— the  portifm  appropriated  to  either  la 
properly  called  bis  tenement  and  himself  its 
tenant,  even  if  no  partition  separates  their  re- 
spective buildings,  and  a  passage-way  between 
them  is  used  in  common,  hi  such  case.  It 
could  not  be  questioned  that  one  might  make 
himself  liable  to  a  penalty  for  maintaining  a 
nuisance  in  his  own  portion  of  the  room,  in 
which  tbe  other  would  be  in  no  way  involved. 

In  tbe  case  at  bar  the  defendant  did,  Indeed, 
occupy  the  whole  room;  but  he  conducted  the 
unlamul  trade  In  one  portion  of  it  only,  and 
used  the  other  for  no  unlawful  purpose. 
Whether  tbe  complainant  could  properly  have 
charged  tbe  nuisance  as  ■  maintained  m  tbe 
whole  room  or  not.  if  he  chose  to  limit  his  alle- 
gation to  that  portion  where  the  liquors  were 
unlawfully  kept,  and  has  correctly  described  it 
as  situate  in  rf'atick,  the  defendant  has  no 
ground  of  comidaint.  It  was  not  the  less  his 
tenement  because  that  tenement  included  other 
OTemises  not  in  the  town  of  Natick,  but  of 
Wayland,  which  formed  a  portion  of  the  same 
room. 

Exceptions  overruled. 


Cyrus  CARPENTER  et  al. 

V. 

Marianna  PAGE. 

1.  While  the  widow  of  deceased  was  under 
no  l^al  liability  to  pay  her  husband's 
debt,  yet  she  was  entitled  to  adminis- 
tration upon  his  estate,  and,  if  she  gave 
her  note  m  payment  of  his  debt  and  was 
afterwards  appointed  administratrix 
of  his  estate,  she  would  be  entitled  in 
her  aoooont  to  an  aUowanee  for  the 
payment  of  the  debt. 

3.  If  admiaietration  on  faer  hnebaad's 
estate  bad  been  refused  or  neglected  to 
be  taken  out  by  the  widow  or  next  of 
kin,  the  plaintiff,  as  creditor  of  the  es- 
tate, would  have  been  entitled  thereto; 
but  by  accepting  tbe  note  as  payment 
of  his  dobt,  he  was  necessarily  deprived 
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of  this  right,  and  the  relinqalriuient 
of  this  priTUese  would  afford  a  good 
eoa>lderatloBnwdefendaiit*BproniM. 

(Smrolk  V[ledHsroba,1887.) 

ON  detendanf B  exceptiotis.  Otemtled 
Action  of  coDtract  brought  upon  a  prom- 
iflsorr  note  for  $184.60,  dated  Not.  SO,  188S, 
payable  in  two  years  from  date  and  signed  by 
tbe  defendant.  The  answer  was  a  general 
denial. 

At  the  trial  in  the  superior  court,  before 
Hammond,  J.,  plaintiff  proved  the  note,  and 
rested.  It  appeared  by  undisputed  ^dence 
that  in  1877  Taylor  Page,  tiie  husband  of  de- 
fendant, was  indebted  to  plaintiffs  in  the  sum 
of  9184.00  for  merchandise  sold  and  delivered 
to  Mm;  that  he,  the  said  Taylor  Page,  died  in 
July,  1882,  leaving  no  will,  and  t&at  no  ad- 
ministration had  been  granted  upon  his  estate 
at  the  time  of  the  making  and  dclirery  of  the 
note  in  salt,  nor  since;  that  j^Intiffs  put  their 
cldm  against  said  Taylor  Rige  In  their  attor- 
ney's hands, with  instructions  totrytocoUect  the 
Mune  of  defendant:  that  in  consequence  of  their 
attorney's  letter  to  defendant  she  called  upon 
plaintiffs,  November  20,  1882,  and  not  having 
the  ready  money  she,  at  the  request  of  plain- 
tiffs, gave  the  note  in  suit  in  payment  of  said 
debt  due  from  her  said  husband,  Taylor  Page, 
to  ^intilb.  The  defendant  testified  that  at 
the  Ume  of  the  m^ng  and  delivery  of  the  note 
in  suit,  no  receipt,  release,  or  paper  of  any  kind 
was  given  to  her  by  plaintiffs  or  by  any  person 
for  them. 

Cyrus  Carpenter,  the  only  witness  who  testi- 
fied for  ttie  plaintiffs,  said  that  when  the  note 
was  given  he  receipted  the  account  against 
Taylor  Page  and  gave  it  to  the  defendant,  and 
that  he  look  the  note,  at  her  request,  in  pay- 
ment of  the  account. 

Defendant  asked  the  court  to  rule  that  this 
action  could  not  be  maintained  because  the  note 
in  suit  was  given  without  consideration;  that, 
if  the  debt  ror  which  the  note  in  suit  was  given 
was  a  debt  due  from  defendant's  husband  be- 
fore his  death  to  the  plaintiffs,  and  defendant's 
husband  died  intestate;  and  at  the  time  of  the 
miAIng  and  delivery  of  said  note  no  adminis- 
tration had  been  granted  on  his  estate,  no  per- 
son was  liable  for  said  debt;  and  the  note  given 
by  the  defendant  to  the  plaintiffs  therefor  and 
for  no  other  consideration  was  without  consid- 
eration; and  tiiat  this  action  could  not  be  main- 
tained. 

The  court  declined  so  to  rule  and  ordered 
iudgment  for  the  plaintiffs,  and  defendant  al 
leg^  exceptions. 

Mesirs.  Wlfs^nftFernald,  fordefcodant: 

After  the  defendant  introduced  the  evidence 
of  want  of  consideration  for  the  note,  the  bur- 
den of  proof  was  on  the  plaintiffs  throughout 
to  establish,  upon  the  whole  eridence,  the  fact 
of  a  consideration  for  the  note. 

Iklano  V.  liarOett,  6  Gush.  864. 

The  defendant  was  under  no  obligation,  either 
moral  or  legal,  to  pay  the  debt  for  which  the 
note  in  suit  was  given.  There  was  no  indebt- 
edness of  the  defendant  to  the  plaintiffs  prior 
to  the  date  of  said  note.  The  note  was  given 
for  a  debt  contracted  by  the  defendant's  hus- 
Imnd  five  years  or  more  before  its  date.  Unless 


the  defendant  gained  something  by  her  prom- 
ise,  or  the  plaintiffs  lost  something,  there  was 
no  consideration  for  the  note,  and  the  taw  will 
give  the  promise  no  vaUdity.  It  is  a  mere 
nudum  pactum. 

Nd»<ni  V.  8erU,  4  Mees.  &  W.  700;  Bingluim 
y.  KimbaU,  17  Ind.  8M;  MitU  v.  IFyauM.  S 
Pick.  207:  Hia  t.  BuckmSnaUr,  S  Pick.  SH; 
Parith  v.  Stone,  14  Pick.  201;  Cottage  Sirat  M. 
E.  Okurdi  V.  KendaU.  121  Mass.  528. 

It  is  clear  that  the  defendant  gained  mHhi» 
by  ^viog  this  note,  and  she  was  under  no  ofali- 
^tioD  to  pay  the  debt  for  which  it  was  given. 
The  wife  is  imder  uo  moral  obligation  to  pay 
the  debts  of  the  husband;  and  although  tlK 
dicta  in  1  Cromp.  &  J.  381,  give  color  to  the 
proposition  that  she  is,  still,  all  that  was  de- 
cided in  that  case,  where  the  wife  was  admin- 
istratrix, was  that  a  note  given  by  her  was  pri- 
ma facie  evidence  of  consideration.  Accotd- 
ing  to  the  decisions  in  this  Commonwealth,  the 
cases  where  a  moral  obligation  is  a  sufflciait 
oonraderation  are  limited  lo  those  whm  a  good 
and  valuable  consideration  lias  ooce  existad. 

Hili»  v.  Wyman,  8  Pick.  907. 

Plaintiffs  could  have  had,  at  any  time,  aa 
administrator  appointed  to  represent  the  estate 
of  the  original  debtor,  and  sued  said  adminis- 
trator, notwitbsttuwiing  the  note  glTen  by  the 
defendant,  if  the  orighial  debtor  had  left  any 
estate. 

Tyner  v.  Stoopa,  11  Ind.  38,  and  caaea  cited: 
Bingham  t.  KimbaU,  17  Ind.  390. 

There  was  no  debt  due  from  any  one  untO 
an  administrator  of  deceased  was  appotnled. 
and  not  then  from  tiie  defendant:  and  this  note 
cannot  be  treated  as  payment  of  any  indehted- 
□ess,   

Nelaon  v.  8erU,  4  Mees.  &  W.  799;  ma  t. 
Buekmintter,  5  Pick.  803;  Parish  t.  iStame.  14 
Pick.  308. 

Messra.  Morse  ft  Allen,  for  plaintiffs: 

The  transaction  complies  with  all  the  re- 
quirements of  the  elementary  definition  of  a 
consideration,  bein^  not  onlr  a  beoeflt  to  the 
promisor  but  a  detnment  to  the  promisee  at  the 
request  of  the  promisor. 

The  Plaintiff  released  the  estate  of  her  has- 
band.  The  fact  that  at  the  time  there  was  no 
administrator  is  immaterial;  It  was  a  debt  for 
which  the  estate  roost  answer  at  scHne  time,  and 
the  appointment  of  an  administrator  was  with- 
in the  control  of  plaintiffs. 

If  the  defendant  did  not  take  out  adminis- 
tration, the  plaintifb  as  creditors,  had  a  ri^  to 
do  so. 

Ther  relinquished  this  right  by  canc^jnc 
the  debt,  and  by  receiving  the  note  postponed 
payment  two  years.  The  payment  of  the  debt 
of  a  third  person  is  a  good  consideration  tor  a 

note. 

Byles,  Bills,  6th  ed.  pp.  135,  136;  MansfieU 
V.  Corbin,  2  Gush.  161;  Ridout  t.  Brittow.  1 
Civmp.  &  J.  281;  Nye  T.  Cham.  180  Haas.  839L 

The  agreement  to  delay  and  the  actoal  far- 
bearance  were  good  considerations.  The  re- 
ceipt of  a  note  on  time  in  payment  of  a  debt  Is 
of  itself  an  agreement  to  delay  and  a  good  con- 
sideration. 

Thomjmn  v.  Gray,  63  Me.  238;  UantfiM  t. 
Corbin,  mpra;  Boyd  v.  Freizt,  5  Qray,  558; 
Jmniton  v.  ^fwd,  1  Cusb.  188. 

The  case  (tf  8^  v.  WatenDortk,  rep«ted  in 
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4  Mees-  &  W.  8,  and  on  error  in  name  of  iVei- 
V.  Strle,  4  Mees.  &  W.  795,  upon  which  the 
clefendant  will  probably  rely,  is  not  in  conflict 
-with  the  plaintlfb'  position  in  case  at  bar. 

The  fact  that  the  defendant  in  Bidout  t. 
^ri^ow  was  the  administratrix  was  discussed 
by  the  court  in  tiiat  case  and  considaed  im- 
material. 

See  opinion  of  Barley,  B.,  1  Crornp.  ft  J. 
281,  p.  284. 

Devens.  J.,  delivered  the  opinion  of  the 
xsourt: 

It  must  be  held  that  the  superior  court  baa 
found  that  the  note  in  suit  was  j^ven  by  the 
defendant  in  payment  of  her  husband's  debt  to 
the  plaintifts;  that  the^  received  it  as  such, 
after  request,  and  recemted  their  bill  against 
t^e  husband's  estate.  The  defendant's  conten- 
tion  is  that,  as  the  debt  was  one  due  from  her 
liusband's  estate,  which  the  wife  was  not  bound 
to  pay,  and  as  at  the  time  no  administration 
had  been  granted  on  ^e  husband's  estate,  the 
note  given  by  her  was  without  consideration. 
The  relation  in  which  the  parties  in  the  case  at 
bar  stood  to  each  other  establishes  fully  a  suffi- 
■cient  consideration  for  the  defendant's  promise. 
While  she  was  under  no  legal  liability  to  pay 
her  husband's  debt,  she  was  entitled  to  admin- 
istration upon  his  estate.  Pub,  Stat.  chap.  130, 
g  1.  If  his  debt  was  paid  by  her  and  she  was 
afterwards  appointed  administratrix  of  his  es- 
tate, she  would  be  entitled,  in  her  account,  to  an 
allowance  for  the  payment  of  this  debt,  as  her 
appointment  would  relate  back  to  the  hus- 
band's decease.  By  giving  the  note  in  suit,  she 
established  a  claim  a^nst  her  husband's  estate, 
which  she  could  r^ily  enforce.  Again,  as 
the  plaintiff  was  a  creditor  of  the  husband's 
estate,  if  adtm'nistration  thereon  was  refused  or 
neglected  to  be  taken  out  by  the  widow  or  next 
of  kin,  he  would  be  entitled  thereto.  Br  ac- 
ceptance of  tbe  note  as  a  payment  of  his  debt, 
he  would  necessarily  be  deprived  of  this  right, 
and  a  valuable  privilege  would  have  been  re- 
linquished by  him  which  would  also  afford  a 
good  consideration  for  defendant's  promise. 

The  case  of  Neltan  v.  Serle,  4  Mees.  &  W. 
795,  relied  on  by  the  defendant,  recognizes 
fullv  Uiat  where  the  debt  of  a  husband  was 
paid  by  note  of  bis  widow,  who  was  entitled  to 
adminutration  on  his  estate,  the  consideration 
was  suffldent. 

See  also  Bidcut  v.  Brii^ow,  1  Cramp.  &  J. 
281. 

Exeeption$  omrtiled. 


John  CAFFREY 

V. 

William  F.  DRUGAN. 

Where  the  statute  authorizes  a  police 
officer  to  ajvest  for  drunkenness, 
without  a  warrant,  and  requires  such 
officer  to  keep  the  person  arrested  in 
custody  in  some  suitable  place  until  he 
is  BO  far  recovered  from  his  intoxication 
as  to  render  it  proper  to  carry  hiin  be- 
fore a  court  or  trial  justice  and  there 
make  complaint  a^inst  him  for  the  of- 
fense, and  the  officer  dlielisr^B  him 

3  Mass.  h.  e.  b.,  t.  m. 


without  making;  such  complaint,  if 
the  person  arrested  requested  or  con- 
sented to  the  dischar^,  intendini; 
thereby  to  release  any  damages  on  ac- 
count of  a  failure  to  make  complaint, 
and  such  agreement  was  fairly  and  in- 
telli^ntly  made,  he  la  B<»t  entitled  to 
damage. 

(Norfolk — ^FUed  Harch  »,  1887.) 

OK  defendant's  exceptions.  Suttained. 
Action  of  tort  for  assault  and  false  impris- 
onment, brought  aguQst  defendant,  a  police 
ofQcer  of  Dedum,  who  bad  arrested  plaintiff 
without  a  warrant  (tbe  plaintiff  at  Uie  time 
being  in  an  intoxicated  condition)  and  had  dis- 
charged him  without  making  any  complaint 
a^inst  him.  There  was  evidencegiven  on  the 
tnal  in  the  superior  court  before  Blodgett, 
tiiat  plaintiff  was  arrested  Sunday  morning, 
between  one  and  two  o'clock,  and  was  dis- 
charged Monday  evening,  between  seven  and 
eight  o'clock;  that  defen£iit,  during  that  time, 
was  unable  to  procure  a  justice,  and  this  fact 
being  communicated  to  plaintiff  he  requested 
defendant  to  discbarge  bim.  The  defendant 
asked  the  court  to  instruct  the  Junr  that  if  they 
found  the  plaintiff  consented  to  his  discbarge, 
he  could  not  recover.  The  court  refused  so  to 
instruct,  and  in^itructed  the  jury  that  the  only 
question  for  them  to  consider  was  the  question 
of  damages,  and  defendant  excepted. 
Afr.  A.  B.  Wentworth,  for  defendant: 
Upon  the  facts,  it  is  submitted  that  it  was  a 
question  for  the  jury  whether  the  pliUntiff  had 
not  released  the  defendant  from  Uwllity. 

It  must  be  competent  for  a  person  arrested 
without  a  warrant,  in  a  case  where  the  statute 
authorizes  an  arrest  without  a  warrant,  to  be 
released  at  his  request,  without  being  com- 
plained of  before  a  court.  Tbe  person  arrested 
can,  in  some  way,  discharge  the  ofScer  from 
liability. 

This  case  is  unlike  Brock  v.  ^tm$on,  105 
Mass.  620,  and  Phillips  r.-  Faddm,  126  Mass. 
198,  where  it  was  contended  that  It  was  discre- 
tionary with  the  officer. 

Our  contention  is  that  it  Is  discretionary  with 
the  prisoner;  and  having  the  opportunity  to 
exercise  the  option,  and  having  availed  himself 
of  it,  he  cannot  afterward  mulct  tbe  officer  in 
damaces,  but  will  be  deemed  to  have  released 
him. 

Maart.  T.  E.  Grower  and  P.  Daiy*  for 

plaintiff: 

Plaintiff  was  arrested  by  the  defendant  and 
restrained  of  his  liberty  for  more  than  forty 
hours.  Proving  these  facts,  the  plaintiff  is  en- 
titled to  damages  unless  the  defendant  clearly 
shows  legal  authority  for  the  arrest  and  the  im- 
prisonment. Tlie  statute  authorizes  the  arrest 
without  a  warrant  only  as  a  preliminary  step 
towards  taking  a  prisoner  before  a  court. 

Brock  V.  Stimam,  108  Mass.  520. 

He  failed  to  do  this,  and  there  is  a  conclusive 
presumption  that  tbe  intention  and  the  act  of 
the  defendant  were  wrongful  from  the  begin- 

&e  Carpenter^  Que,  8  Coke.  146. 

There  was  a  special  authority  given  the  de- 
fendant, by  statute,  to  arrest  the  plaintiff  for 
the  crime  of  drunkenness,  which  is  a  purely 
statutory  offense.   No  authority  txiata  to  ar- 
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rest  a  person  for  tbat  crime  without  a  warrant, 
except  it  is  expressly  conferred  by  statute;  and 
the  provisions  of  the  statute  must  be  strictly 
followed. 

Commonwealth  v.  O'Otmnor,  7  Allen,  584 ; 
Papineau  v.  Bacon,  110  Mass.  ai9. 

The  plaintifT,  oq  his  part,  was  bouud  to  submit 
to  the  aefendant'a  authority;  the  defendant,  on 
his  part,  was  bound  to  follow  the  arrest  by  tak- 
ing the  plaintiff  before  a  court  and  making  a 
complaiot  against  him.  By  the  defendant's 
failure  to  do  uiat  act.  he  forfeited  the  protection 
whic^  the  law  afforded  him  by  the  act  of  arrest 
and  became  a  trespasser  ad  initio. 

Esty  V.  Wilmot,  15  Gray,  168;  C'ommomcealtli 
V.  ToSin,  108  Mass.  429. 

It  has  never  been  decided  in  a  case  like  this 
that  the  consent  of  the  plaintiff  to  his  dfadiarge 
constituted  a  defense,  and  it  is  confidently  sub- 
mitted that  the  instruction  requested  by  tJae  de- 
fendant is  inconsistent  with  the  reasouiog  of 
the  court  in  the  opinions  in  Brock  v.  8tim$on, 
108  Mass.  62X),taidPhiltip9Y.  fb<fi2sn,  125  Mass. 
198. 

It  is  well  settled  that  consent  to  an  assault  is 
Qo  justification  in  a  civil  suit  to  recover  dam- 
ages for  the  assault. 

Vfmmonwealth  v.  CoUberg,  119  Maw.  358. 

Derena*  J.,  deliv^ed  the  opinion  of  the 
court: 

The  plaintiff  had  been  arrested  by  the  defend- 
ant, who  was  a  police  officer,  bv  virtue  of  Pub. 
Stat.  chap.  207,  §  25,  which  permits  the  arrest 
of  intoxicated  persons,  in  certain  cases,  without 
a  warrant,  and  further  requires  tbat  such  per- 
flOD  shall  be  "  kept  in  custody  in  some  suitable 
[dace  until  he  is  so  far  recovered  from  his  in- 
toxication as  to  render  it  proper  to  carry  him 
before  a  court,  or  trial  justice.  Theofflcei  may 
then  make  a  complaint  a^unst  him  for  the 
crimeofdrunkenness."  Whilertat.  1869,chap. 
415,  %  42,  uses  the  words  "shall  arrest."  and  the 
words  "may  arrest"  are  found  In  the  section  of 
the  Ptiblic  Statute  taken  from  it,  no  different 
fdgDiflcation  is  to  be  attributed  to  the  two 
phrases.  It  is  still  the  duty  of  the  officer  to 
make  complaint  after  having  arrested  without 
a  warrant,  Phillipts  v.  Faddm,  136  Mass.  198; 
Commonwealth  v.  Cheney,  141  Mass.  102  [2 
New  Eng.  Bep.  2-/7]. 

There  was  evidence  that  on  Monday  after  the 
arrettt.  on  account  of  severe  flood  and  tiie  ab- 
sence of  a  trial  justice  from  Dedham,  no  court 
was  accessible,  to  whom  the  complaint  could 
be  made ;  that  the  plaintiff  was  mformed  of 
this  by  the  defendant,  and  that  thereupon  the 
plaintiff  requested  to  be  and  was  discharged, 
and  no  complaint  was  made  a«unBt  him. 

The  learned  judge  who  prided  at  the  trial 
was  requested  to  instruct  the  jury  that  if  the 
plaintiff  consented  to  his  discharge  without  be- 
ing complained  of  before  a  court,  in  a  case 
where  he  was  arrested  without  a  warrant,  and 
where  but  for  such  request  or  consent  it  would 
be  the  duty  of  the  officer  to  make  complaint,  it 
would  operate  to  release  the  officer  from  any 
liability  for  a  failure  to  do  so.  This  instruc- 
tion was  substantially  that  given  by  the  superior 
court  as  reported  in  the  cases  oi  Brock  v.  8tim- 
»r>  108  Haas.  520,  and  Pkmipt^.  Fadden,  125 

In  neither  case  was  it  necessaiy  in  this  court 
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carefully  to  consider  tbe  point  here  presented, 
as  the  defendant  was  in  each  the  exxxpSa^ 
party,  and  the  instructioo  given  was  snffic^i^ 
favorable  to  him. 

Tbe  plaintiff  argues  that  in  the  case  at  fair 
his  consent  or  request  was  obtained  by  tbe  pro- 
curement of  defendant,  and  unfairly.  Ub- 
doubtedly,  when  a  party  is  under  arrest,  any 
agreement  or  arrangement  that  be  may  make 
to  waive  any  further  proceediogs,  and  to  i^am 
any  damages  he  may  be  mtltled  to,  if  th«-aR 
not  taken,  is  one  to  be  carefully  acmtiraed. 
It  would  be  a  question  for  tbe  Jury  to  dedik 
whether  it  was  fairly  and  intelucently  made, 
or  whether  it  was  procured  by  fiE^M  repreara- 
tations.  or  by  any  coercion  exercised  by  meaae 
of  the  fact  ttiat  the  party  making  it  was  then 
under  arrest.  If  so  procured,  the  party  woold 
not  1}e  bound  by  it,  and  if  the  case  bad  beeo 
thus  submitted,  the  defendant  would  have  bad 
no  Just  ground  of  complaint.  Bat  tbe  inqniiy 
wbich  the  defendant  desired  to  present  was  hi 
dependent  of  these  considerations,  as  holdiag 
that  no  agreement  could  be  made  between  tbe 
plaintiff  and  the  officer  which  would  operate  to 
release  the  latter  from  liability  to  plaintiff  if  be 
failed  to  make  comidaiat  Upon  tibis  nwre 
general  ground,  Uie  plaintiff  urges  that  tbse 
are  really  three  parties  to  this  transaction,  At 
Slate,  the  plaintiff .  and  the  defendant;  aodthit 
the  State  having  for  public  reasons,  by  positive 
statutory  law,  requin^d  the  officer  to  take  tbr 
person  arrested  before  a  court,  to  dischaise  bin 
without  BO  doing  was  to  commit  an  offene : 
and  that  the  plaintiff's  consent  to  the  comrai*- 
sion  of  such  an  offense,  or  to  release  danuga 
therefor,  was  wholly  void.  It  may  be  easy  to 
conceive  a  case  where,  even  if  the  party  arrested 
consented  that  no  complaint  should  be  made, 
and  to  release  any  damages  on  account  tboeof. 
the  officer  might  be  properly  the  subject  of  just 
animadversion  if  he  failed  to  make  it.  But  the 
great  object  of  the  statute  is  to  provide  prc^ 
safeguanls  for  those  arrested  without  a  wamat, 
by  requiring  that  they  shall  be  promptly  brmirtt 
before  a  court.  If  a  party  is  ready  to  wane 
this  provision  made  for  his  protectioti.  and  to 
release  any  damages  to  wblco  he  mi^t  be  en- 
titled if  the  duty  of  the  officer  in  Urn  respect 
is  not  performed,  there  is  no  reason,  as  between 
himself  and  the  officer,  why  he  should  not  be 
permitted  to  do  so.  It  is  quite  obvious  that,  is 
many  instances,  persons  arrested  mig^t  thas 
save  themselves  from  a  painful  and  dejrradiag 
exposure  of  acts  which,  even  if  disorderly  aad 
turbulent,  were  rather  those  of  weakness  and 
folly,  than  of  serious  criminality. 

We  are  therefore  of  opinion  that  If  plaistilf 
requested  or  consented  to  his  discharj^,  inteod- 
ing  thereby  to  release  any  damage  on  aocouA 
of  a  failure  to  make  complaint,  and  such  agnt- 
ment  was  fairly  and  intdUgeotly  made,  be  ^ 
not  entitled  to  oamages  on  account  of  audi  tii)- 
ure;  and  that  the  Jury  should  have  been  that 
instructed. 
Bxeeption*  tuttained. 


Nathan  CDSHINO.  Trustee, 

City  of  BOSTON. 

1.  Where  a  atreei  lias  been  lidd  oat  over 
plaintiflrs  premiBes,  tbe  value  of  Uub  land 
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taken  and  tbe  damage  to  tbe  remain- 1 
ing  estate  are  to  be  assessed  according 
to  the  injury  done  at  the  time  of  the 
taking,  but  he  is  not  entitled  to  a  charge 
which  had  no  existence  at  the  time  and  j 
might  never  come  into  existence,  as  the 
cost  of  laying  a  sidewalk. 
2.  It  the  HabiUty  thereafter  to  build 
and  keep  clean  a  sidewalk  in  the  street 
as  laid  out  did  not  depreciate  the  value 
of  his  remaiiUiu;  land,  he  can  not  re- 
cover, as  an  independent  element  of 
damage,  the  amount  aneseed  upon  htm 
for  the  cost  of  snch  sidewalk  or  the  ex- 
pense of  its  care. 

(Suffolk  FUed  Uaroh  28,  18S7.) 

ON  plaintifTs  exceptions.  Overruled. 
Petition  for  the  assessment  of  damages  to 
the  petitioner's  property  by  the  laying  out  of 
SterlinK  Street,  by  the  city,  under  Pub.  Btot. 
chap.  49,  §  16. 

At  tbe  trial  in  the  superior  court,  before 
Dewey,  J.,  it  appeared  that  nearly  two  years 
after  the  laying  out  of  said  street,  and  before 
this  trial,  Imt  six  months  after  a  former  trial  in 
which  the  jury  did  not  a^ree,  and  fifteen 
months  afte-r  tbe  bringing  oi  the  petition,  the 
city  had  constructed  a  bnck  sidewalk  on  said 
Sterling  Street,  abutting  on  the  petitioner's 
land,  one  half  Uie  cost  of  which  was  over  $200; 
and  that  uuder  Pub.  IStat.  chap.  50,  g  20,  and 
tbe  dty  ordinances  in  accordance  therewith,  it 
was  usual  and  customary  for  the  city  to  assess 
one  half  of  the  cost  of  nidewalks  on  the  abut- ; 
ters.  but  that  the  building  of  brick  sidewalks 
was  never  done  except  on  petition  of  the  abut- 
ters, and  then  only  when  the  sufterintendeut  of 
streets  deemed  it  advisable  and  had  money  to 
do  it  with.  And  the  plaintiff  asked  tbe  court 
to  rule  that  if  the  Juiy  found  the  facts  to  be  so 
in  this  case,  the  amount  of  such  probable  as- 
sessment could  be  reckoned  as  an  independent 
and  substantive  ground  of  damages  sustained 
by  tbe  petitioner,  but  the  Judge  oecHaed  so  to 
rule,  and  ruled  as  follows: 

"  It  has  appeared  in  the  trial,  and  it  is  ad- 
mitted, that  since  the  taking  of  the  petitioner's 
land  a  sidewalk  has  been  built  adjoining  the 
premises  in  the  new  street.  It  is  also  admitted 
that  tbe  law  imposes  on  the  owner  of  the  prem- 
ises, namelv,  the  petitioner,  the  obligation  to 
pay  one  half  of  the  cost  of  the  sidewalk;  and 
also  that  it  imposes  on  the  owner  or  occupants 
of  the  premises  tbe  duty  of  keepmg  tbe.«de- 
walk  clear  from  snow,  so  as  to  be  in  this  re- 
spect in  a  proper  condltioD  for  travel;  and  evi- 
dence has  been  introduced  tending  to  show,  as 
it  is  claimed,  the  cost  of  the  sidewalk,  and  also 
the  probable  cost  yearly  of  keeping  tbe  sidewalk 
clear  from  snow.  On  the  other  hand,  It  is 
claimed  by  the  city,  and  of  that  you  should  be 
satisfied  on  the  evidence,  that  the  work  of  keep- 
ing the  snow  from  the  sidewalk  along  such  prem- 
ises as  these  are  shown  to  be,  is  in  fact  usually 
done  by  the  tenant  and  occupants,  and  involves 
no  e^Muse  to  the  landlord  orowner.  All  these 
qiustions  of  fact  on  both  sides  are  for  your 
consideration.  But  your  verdict  must  have 
reference  to  the  condition  of  things  as  they 
were  at  tbe  time  of  tbe  taking,  and  neither  the 
owner's  share  of  the  cost  of  building  the  side- 
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I  walk,  nor  tbe  expense,  if  the  facts  are  as 
claimed  by  him.  of  keeping  it  clean  from  snow, 
can  be  laid  before  you  and  considered  by  you 
as  in  themselves  sulmtantive  and  independent 
I  elements  or  grounds  of  damage;  but  if  yon 
find  as  a  fact  that  there  was,  at  the  time  of  the 
taking  of  tbe  petitioner's  land,  and  Rowing 
out  of  that  taking,  a  probability  that  a  sidewalk 
would  afterwards  be  built,  involving  expense 
to  tbe  owner,  dther  in  tbe  erection  or  care  of  it, 
and  that  such  probability  affected  tbe  market 
value  of  his  remaining  premises,  whether  favor- 
ably or  unfavorablv,  you  will  give  it  such 
force  and  induence  id  making  up  your  verdict 
as  ^ou  think  it  ought  to  have;  and  the  evidence 
which  has  been  laid  before  you  on  the  subject 
of  a  sidewalk  and  the  expenses  it  involves,  or  is 
likely  to  involve,  to  tbe  petitioner,  is  only  oom- 
petent  for  you  to  consiaer  in  tbe  manner  and 
with  tbe  limitations  here  stated." 

The  verdict  was  for  the  defendant,  and  the 
plaintiff  alleged  exceptions. 

Meura.  Edmund  H.  Bennett  and  lAv- 
injBHiton  Cnsliiiiav  for  plaintiff: 

The  street  was  laid  out  under  Pub.  Stat.  otum. 
40,  §  16,  which  allows  a  petitioner  "all  the 
damages  done  to  him,  whether  by  taking  his 
prop^y  or  injuring  it  in  any  manner." 

In  laying  out  bi^ways,  it  lias  always  been 
customary  to  allow  as  part  of  the  damages  the 
expense  of  fencing  along  the  road. 

Gominenieealth  v.  Cooti^,^  Moss.  492;  Com- 
monieealth  v.  Seaaioru  of  Norfolk,  5  Mass.  437, 
where  the  rule  Is  thus  stated. 

Here  are  some  rules:  (1)  as  to  the  value 
of  the  land  taken;  (3)  the  expense  of  fencing 
against  the  road:  (3)  the  damages  done  to  tbe 
land  remaining;  from  which  is  to  be  deducted 
the  benefit  of  ue  road,  if  any,  to  the  owner  of 
the  land. 

Holbrcok  v.  MeBHde,  4  Gray,  320:  Stone  v. 
Heatfi,  13S  Mass-Sei;  Flrtt  Parriafi  v.  Ptymouth 
County,  8  Cusb.  475;  ffronton  v.  Coffin,  108 
Mass.  190. 

In  Perley  v.  Chandler,  6  Mass.  458,  it  was  held 
that  if  a  landowner  through  whose  land  a  high- 
way is  laid  out,  found  it  convenient  to  build  a 
water-course  from  one  part  of  his  land  to  the 
other,  under  the  highway,  the  probable  ex- 
pense of  doing  so  might  be  indudM  in  his  dam- 
ages sustained  b^  the  laying  out  of  the  way. 

If  a  highway  is  laid  across  a  rafiroad,  tbe 
railroad  company  can  recover  damages  not  only 
for  the  land  taken,  but  also  for  the  natural  and 
probable  cost  of  erecting  and  maintaining  the 
signs  required  by  law  at  tbe  crossings,  and  cat- 
tle guanls,  if  necessary,  and  of  fiooring  the 
crossing  and  keeping  it  In  repair. 

Old  Colonn  (£  F.  R.  R.  U.  Co.  v.  Plymou^ 
County,  14  Gray,  155. 
Mt.  T.  M.  Baboon,  for  defendant: 
The  value  of  land  taken  for  a  highway,  and 
the  damage  to  the  remaining  estate,  are  to  be 
assessed  according  to  tbe  value  at  the  time  of 
the  taking,  not  at  the  time  of  trial. 

ParkM  V.  Botton,  IS  I^ck.  198:  DMunaon 
FiU^burg,  ISOray  546;  Fairbanks  v.  FiUMaw, 
no  Mass.  224. 

The  sidewalk  was  not  constructed  until  after 
a  former  trial,  and  if  the  contention  of  the 
plaintiff  is  correct,  he  was  entitled  to  recover 
over  $200  more  at  the  time  of  tbe  second  trial 
than  he  was  at  the  first.   Tet  he  was  entitled 
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to  full  compensation  as  soon  a»  the  land  was 

taken. 

The  evidence  of  possible  future  requisitious 
of  public  authorities  was  much  too  remote  as 
•n  element  of  damage,  and  the  evidence  of  the , 
cost  of  the  ndewalk,  and  of  clearing  off  snow 
from  it,  ougbt  not  to  have  been  admitted. 

Old  Colony  db  F.  R.  R.  R.  Co.  v.  Plyinouth 
County,  14  Gray,  155;  CJiaae  v.  Oity  of  Worcea- 
ter,  108  MftBs.  00. 

The  plaintiff  cannot  complain,  because  the 
rulings  were  too  favwable  to  him. 

Derens,  delivered  the  opinion  of  the 
court: 

While  the  petitioner  was  entitled  to  "  all  the 
damages  done  to  him,  whether  by  taking  bis 
property  or  injuring  it  in  any  manner,"  where 
a  street  had  been  laid  out  over  his  premises,  yet 
the  value  of  the  land  taken  and  the  damages  to 
the  remaining  estate  are  to  be  assessed  accord- 
ing to  the  injury  done  at  the  time  of  the  taking. 
Pub.  Stat.  chap.  49,  §  6;  Birla  v.  Botton,  15 
Pick.  198;  Diekenaon  v.  Fitckburg,  13  Gray,  546; 
Fairbania  v.  Fitehburg,  110  Mass.  224. 

This  general  principle  we  do  not  understand 
to  be  disputed  by  the  plaintiff;  but  he  contends 
that,  "as  nearly  two  years  after  the  laying 
out  of  said  street,"  but  before  the  trial,  u- 
though  six  months  after  a  former  trial  (in 
which  the  Jury  did  not  agree),  and  fifteen 
months  after  the  brinj^ne  of  the  petition,  the 
city  had  constructed  a  slaewatk  along  his  land 
abutting  on  the  street,  and  assessed,  according 
to  the  statute  and  the  ordinances  of  the  city, 
one  hair  of  the  cost  thereof  (over  $200)  to  the 
petitioner,  he  was  entitled  to  recover  this  sum 
*'  as  a  distinct  and  inde|>Gndent  ground  of  dam- 
ages  sustained"  by  him.  This  %  in  effect,  to 
contend  Uiat,  although  he  was  entitled  to  full 
compensation  as  soon  as  his  land  was  taken, 
he  is  entitled  to  recover  a  definite  sum  of  over 
$300,  at  the  second  trial,  which  he  could  not 
hav^  recovered  at  the  first,  even  if  he  mtgRt 
then  have  recovered  for  any  possible  future 
requisitions  by  the  public  auuioritles  by  rea- 
son of  his  ownership  of  the  remaining  land. 
It  would  also  follow  from  his  contention  that, 
if  be  had  sold  his  remaining  land  after  the 
street  had  been  laid  out  and  before  the  side- 
walk assessment,  while  the  purchaser  would  be 
compelled  to  pay  it,  the  petitioner  would  lie 
entitled  to  recover  its  amount. 

The  expenditure  for  a  sidewalk  was  not 
caused  by  the  laving  out  of  the  street,  except 
remotely,  and  might  never  have  been  required. 
It  was  occasioned  by  the  action  of  the  public 
authorities  who  were  entitled,  indeed,  on  prop- 
er proceedings,  by  the  laying  out  of  land  as  a 
street,  to  construct  a  sidewalk  along  the  same, 
a  part  of  the  expense  of  which  might  be  as- 
sessed upon  the  abutters,  but  who  might  not 
take  such  action  for  many  years  thereafter,  and 
pCThaps  never.  Nor  does  it  appear  but  that 
such  instruction  was  ordered  by  reason  of 
facts  Which  occurred  subsequent  to  the  lining 
out,  as  by  their  ascertaining  the  great  use  made 
of  Uie  street  passengers. 

The  plaintiff  relies  much  on  the  rule  which 
is  established  by  several  cases,  that  where  the 
erection  and  maintenance  of  a  fence  is  the  ne- 
cessary, natural,  and  probable  consequence  inci- 
dent to  tiie  taking  of  land  for  a  highway,  for 
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the  protection  of  the  remaining  land,  it  b  as 
expense  to  be  considered  and,  to  s  icasooablp 
amount,  allowed  by  the  authorities  by  whom 
the  way  is  established.  Holbrcok  v.  MeBride, 
4  Gray,  220:  Stone  v.  BtxUh,  X3&  MaSL  5«I: 
FirU  FariA  v.  Hymouth  County,  8  Cnsh.  473. 

But  this  Is  the  immediate  result  of  laying  out 
of  the  way,  and  not  a  charge  which  had  no  ex- 
istence at  that  time,  and  might  never  come  into 
existence.  In  the  case  at  bar,  while  the  plain- 
tiff was  not  permitted  to  recover  his  cost  for 
building  the  sidewalk,  nor  expense  of  keeping 
it  clear  fr<HU  snow,  as  independent  and  sab- 
stantative  elements  or  grounds  of  damage,  he 
was  allowed  to  put  In  evidence  of  such  cwt 
and  probable  expense,  and  was  permitted  to  re- 
cover any  damages  In  the  diminished  value  of 
the  remaining  land  which  might  be  shown  to 
have  been  occasioned  by  the  "  probability  that 
aeidewalk  would  afterwards  be  built,  InvoIfiDg 
expense  to  the  owner,  either  in  the  erection  at 
care  of  it."  These  instructions  were  sufficient- 
Iv  favorable  to  the  plaintiff.  If  the  liability 
tnereafter  to  build  and  keep  clean  a  sidewalk  ib 
the  street,  as  laid  out,  did  not  depreciate  the 
value  of  his  remaining  land,  there  is  no  reasoo 
why  he  should  recover  as  an  independent  ele- 
ment of  damage,  when  his  land  was  taken,  the 
amount  subsequently  assessed  upon  him  forlbe 
c»st  of  such  sidewalk,  or  the  expense  he  migta 
Incur  in  its  care.  Whether  the  InstructioiH 
were  not  more  favorable  than  thoae  to  which 
plaintiff  was  entitled;  and  whether  the 
ability  of  future  public  requisitions  Is  an  de- 
ment of  damage,  and  thus  evidence  of  the  cost 
of  the  sidewalk  and  of  keeping  it  clean,  ad- 
missible in  connection  with  it,  need  not  be  coo- 
sidered.  Old  Colony  ds  F.  B.R.  R.O>.r.  Ffy- 
mouth  County,  14  Or^,  155. 

Bxeej^om  omrttM. 


James  J.  HILL 

«. 

BOSTON,  HOOSAC  TUNNEL  A  WEST- 
ERN R  R.  CO. 

Where  the  plaintifTs  a^nt  bronght  acjow 
to  a  railroad,  conueiTtinK  with  defend- 
ant's road,  for  shipment  to  Chicago,  aiid 
signed  a  shipping  agreement,  Vnluing 
the  cow  at  $75,  and  freifcht  waa 
upon  that  valuation,  the  plaintiff  is 
bound  by  the  ahippiajga^freeoieat  and 
cantnot  recover  a  sum  inesce«aaof  the 
▼ali^aiion  stated,  from  tbe  defeiudant, 
which  received  the  cow  frcnn  tiie  eon- 
tractlng  railroad  and  throngh  whow 
n^ligenoe  tbe  cow  waa  killed. 

(Boffolk  Filed  Haxch  SB,  1887.> 

ON  report.    Judgment  on  the  rerdict. 
Action  of  contract.   The  defendant  eoa- 
sented  to  be  defaulted,  and  that  judgment  V 
entered  ugainst  it  in  the  sum  of  $80, 

At  the  trial  in  the  superior  court,  before 
Hammond,  J.,  the  plaintiff  offered  evidmoe 
tending  to  show  that  the  defendant  undertoc^ 
to  transport  a  cow  belonging  to  him,  and  ibai 
the  animal  was  injured  durmgauch  transpor- 
tation by  fire  communicated  by  spavka  tnm  a 
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locomotive,  which,  through  the  negligence  of 
the  defendant  and  its  servants  and  a^ntfi,  set 
fire  to  the  straw  bedding  in  the  car  in  which 
the  animal  was  transported,  and  that  in  conse- 
quence of  sach  injury  the  cow  died;  that  the 
cow  was  an  imported  animal,  imd  worth  more 
than  |5,000,  and  claimed  damages  to  that 
amount. 

It  was  agreed  that  the  defendant  corporation 
operates  a  railroad  which  connects  with  the 
JBltchburg  Byroad;  that  the  cow,  wit^  other 
animals,  was  delivered  to  the  Fitchburg  Rail- 
road Company  by  one  Alick  Smith,  who  was 
in  the  employ  of  the  plaintiff;  that  at  the  time 
of  such  delivery  an  agreement*  was  signed  in 
duplicate  by  said  Smith  and  an  agent  of  the 
Fitchburg  Railroad  Company;  that  the  price 
paid  as  freight  money  for  the  transportation  of 
the  animals  enumerated  in  the  shipping  i^ree- 
ment,  among  which  the  cow  injured  was  in- 
cluded, was  based  on  the  estimated  values 
stated  in  the  column  of  the  agreement,  headed 
"Description  and  Estimated  value,"  in  which 
the  estimated  value  of  cowa  is  stated  to  be  $75, 
and  in  this  freight  money  the  defendant  shared ; 
and  that  the  Fitchbu:^  Railroad  Company 
transported  the  animals  safely  to  the  end  of  its 
line,  and  there  delivered  them  to  the  defendant, 
who  thereupon  undertook  to  transport  them. 

The  plaintiff  also  offered  evidence  tending  to 
show  that  Alick  Smith,  who  signed  the  agree- 
ment heretofore  referred  to,  was  employed  by 
him  merely  to  attend  to  the  care  and  transpor- 
tation of  the  cattle:  that  said  Smith  had  no  au- 
thority, other  than  apears  from  the  facts  herein 
stated  with  reference  to  his  employment,  to 
agree  to  any  valuation  of  the  anlmab;  that  he 
did  not  read  the  aOTeeraent  which  he  signed 
although  he  had  full  opportunity  to  do  so,  and 
did  not,  iu  fact,  know  that  said  agreement  con- 
tained any  valuation  of  the  animus. 

The  court  ruled  that  the  amount  of  damages 
which  the  plaintiff  could  recover  was  limited 
to  $79  and  Interest  thereon  from  the  date  of  the 
injury;  and  upon  the  evidence  offered  and  the 
facts  agreed  with  the  consent  of  the  defendwit, 
and  under  the  rulings  and  instructions  of  the 


court  as  above  stated  with  reference  t'o  the  meas- 
ure of  damages,  the  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  $80.  To  this  ruling 
the  plaintiff  excepted,  and  the  court  reported 
the  case  for  the  consideration  of  the  supreme 
Judicial  court. 
Mr.  Solomon  Lincoln,  for  plaintiff 
The  rule  that  a  common  carrier  is  respon- 
sible for  all  losses  of  chattels  entrusted  to  its 
charge,  occasioned  by  its  own  negligence  or 
that  of  its  servants,  and  caonot  completely  re- 
lieve itself  from  this  responsibility  by  any  con- 
tract,—prevails  almost  universally  in  the  other 
States  of  the  Union,  and  is  adopted  by  the 
courts  of  the  United  States. 

SyutVe  V.  N.  T.  Cent.  R.  B.  Co.  98  Mass.  240; 
Judson  V.  Wegtern  R.  R.  Go.  6  Allen,  486; 
School  Diat.  v.  Boston,  H.  A  E.  R.  R.  t02  Mass. 
558;  Ball  v.  Wobauli,  etc.  R.  Co.  83  Mo.  574;  N. 
T.  Cent.  R.  R.  Co.  v.  Loekwood,  17  Wall.  857 
(8i  U.  S.  bk.  31,  L.  ed.  6S7);  Lawson,  Carriers, 
p.  81. 

It  has  also  been  held  in  Graves  v.  Lake  Shore 
(£  M.  8.  R.  R.  Co.  137  Mass.  88,  that  a  bailor 
mav  make  such  a  contract  with  a  common  car- 
rier aa  will  estop  him  to  claim  more  than  a 
fixed  value  for  merchandise  entrusted  to  such 
carrier  in  the  event  of  its  losa  by  the  carrier's 
negligence,  and  thus,  in  effect,  limit  the  n- 
spoDsibility  of  the  carrier,  which  would  other- 
wise be  complete. 

In  construing  the  shipping  contract  it  must 
be  borne  in  mind  that  it  is  the  contract  of  the 
carrier  in  the  sense  that  the  carrier  originated 
it,  framed  it,  and  in  a  sense  imposed  it.  If  it 
has  the  force  claimed  by  the  defendant,  it  is  a 
contract  intended  to  favor  the  defendant  and  to 
relieve  it  from  responsibilities  which  the  law 
would  otherwise  impose.  It  is  a  contract  con- 
trary to  public  policy,  and  not  to  be  favored. 
The"  law  has  found  it  necessary  to  protect  for- 
warders of  merchandise  against  carriers,  since 
they  do  not  contract  upon  a  practical  equality. 
The  contract  is  therefore  to  be  construed 
strictly  against  the  carrier. 

In  Squire  v.  Jf.  T.  Gent.  S.  R.  Go.  tupra, 
a  limit  of  $200  was  fixed  in  language  not  open 


•FITCHBURG  BAILROAD  OOHPANT. 
UTB-BTOOK  BHIFPnrO  AORmmiT. 

WaUham  QttantTttfne  Station,  Aug.  2S,  1884. 
Kooeived  of  J.  J.  Hill,  in  appiireot  gold  oondition,  a;  desorlbed  below. 
Conalgmee  and  Dcstinatioii.  Desoription  and  BsUmated  Value.  Car  No. 

J.  J.  HUL  2  Bulls  at  SlOO  each,  5,(Mi 

Union  Stock  Yards,  0  Steers  "  SlOO   "  5,026 

Oiioaffo,  IIL  12  Cows  "  875    "  5,088 

Via  G.  w.  Desp.  t  Calves  "  |lO  " 

To  be  tninsporteil  over  Its  road  and  delivered  In  like  ^ood  order  to  the  next  oorapany  or  carrier  (if 
going  beyona  It  1  own  line  of  road)  for  tbem  to  (icUver  to  the  place  of  destination  of  said  live-ritojk.  It 
being  (iiittitiotly  understood  that  this  eompanj'  assumes  no  lability  beyond  the  end  of  Its  own  t<»v\,  and 
that  80  far  as  it  acts  as  agent  for  other  parties  participating  in  the  joint  transit  aforesaid,  suld  parties  are 
separately  liiible.  It  la  also  undomtood  that  the  o^vner  or  owners  shill  load,  unload,  and  ft^'d  at  their 
own  risk  and  expense,  and  assume  a  1  risk  of  loss  or  damage  from  any  cau^,  kind,  or  nature,  except 
from  colilBloD  of  trains  in  which  case  this  company  shall  not  be  held  liable  for  lo?s  for  a  greater  sum 
than  specified  above  In  this  ngrccment. 

The  mtes  for  truoBportlng  live-stock  are  based  upon  and  lotende  j  only  for  those  of  ordinary  value, 
viz. :  horses,  8150 ;  oxen  and  bulls,  310(1 ;  cows,  $7.i;  sheep,  shouts,  and  calves,  $10  each.  Anlmalsof  a  greater 
vaJuo  than  the  above  will  be  charged  at  tUo  rate  of  SO  per  cent  additional  tor  every  8150  additional  value 
(or  horses.  SlOO  additional  value  for  oxen  and  buUs,  $75  additional  value  for  co^ra,  and  $10  additional  value 
for  shee  ,  shoata,  and  calves.  The  same  additional  charge  will  be  made  for  any  part  of  this  increased 
value. 

And  it  fa  further  agreed  t^at  the  itonditions  named  herein,  applicable  to  this  road,  sball  apply  to  each 
and  every  railroad  between  the  point  of  shipment  and  the  point  of  destination. 
I  fully  understand  and  hereby  agree  to  the  terms  herein  oontatned.  AllCk  Smith, 

For  Owner. 

Signed  In  duplicate. 

J.  O.  Feodorson, 

Hree  men  In  charge  free.  For  the  Company. 

i  Mass.  318 
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to  doubt.  It  was  provided  that  the  carrier 
"aholl  not,  under  any  circumstances  nor  for  any 
cause,  be  held  liable  b^md  the  sum  of  $200 
for  injury  to  or  loss  of  any  ringle  animal  car- 
ried pursuant  to  this  agreement,  although  the 
actus)  value  of  such  animal  may  excera  that 
amount." 

In  Oram  v.  Lake  Share  &  M.  8.  R.  R.  Go. 
aupra,  the  bill  of  lading  contained  the  stipu- 
lation that  the  goods  were  "  shipped  at  an 
agreed  valuation  of  $20  per  bbL,  owner's  risk 
of  leakage." 

Nor  is  any  protection  to  be  found  for  the  de- 
fendant in  th(»e  cases  in  which  the  carrier 
limits  its  liability,  as  an  insurer,  in  all  cases  to 
a  fixed  sum  unless  otherwise  a^eed;  as  for  ex- 
ample— 

Judaon  v.  Wei^m  R.  R.  ntpra;  Oreen  v. 

B.dkL.R.  R.  138  Mass.  2S1:  see  also  Oram  v. 

LakeShwe  A  M.  8.  R.  R.  Go.  supra. 
Mr.  Geo.  A.  Torrey,  for  defendant: 
An  authority  to  deliver  goods  to  a  carrier 

implies  authority  to  receive  the  consent  of 

the  carrier  to  carry  and  to  agree.to  the  terms  of 

caririage. 

Sqmrt  v.  JT.  T.  Gent.  R.  R.  Co.  98  Mass.  339; 
2iel$on  V.  Hudson  R.  R.  R.  Go.  48  N.  Y.  498. 

It  is  said  that  the  agent  did  not  read  the 
agreement.  This  condemns  the  agent,  but  doea 
not  afFect  us. 

Sgvire  v.  N.  Y.  Cent.  R.  R.  Go.  98  Mass.  289; 
Grace  v.  Adams,  100  Mass.  507;  Cfrindle  v. 
JSastem  Exprets  Go.  67  Me.  817. 

The  agreem^t  is  q>plicabte  to  the  defendant 
as  a  connecting  road. 

Whitworth  v.  ErU  R.  Go.  87  N.Y.  418;  Man- 
hattan Oil  Go.  V.  Camden  &  A.  R.  R.  £  T.  Co. 
62  Barb.  73;  Lamb  v.  Same,  2  Daly,  454; 
Maghee  v.  Safne,  45  N.  Y.  514;  Taylor  v.  Little 
Boek,  M.  R.  <£  T.  R.  R.  Go.  32  Ark.  393. 

Finally,  upon  the  general  question  of  the 
limitation  of  liability  to  the  price  stated  in  the 
agreement,  the  authorities  are  numerous  and 
uniform. 

Squire  v.  N.Y.  Cent.  R.  R.  Co.  98  Mass.  289; 
Graves  v.  Lake  Share,  etc.  R.  R.  Co.  137  Mass.  83; 
Hart  V.Pennsylvania  R.  R.  112  U.  8. 881  (Bk.28, 
L.  eA.ni);  Harvey  y.  Terre  Haute  L  R.  R.Go. 
74 Mo.  588;  Orajige  Go.  Bankv.Brotim,  9  Wend. 
llS;Muaer  v.  HMand,  17Blatohf.  412;  Magnin 
V.  Dintmore,  70  N.  Y.  410;  Newkurger  v, 
ard,  6  Phila.  174 ;  Earnest  v.  Egress  Go.  \ 
Woods,  578;  Belger  v.  Di7igmorf,fil  N.  Y.  166; 
Sovth  <&  N.  A.  R.  R.  Co.  v.  Henlein,  63  Ala. 
606;  S.  C.  56  Ala.  868;  Oppenheimer  v.  IT.  8. 
ExprfMt  Co.  69  111.  62. 

In  fact,  this  case  was  decided  nearly  a  hun- 
dred years  ago. 

(May  V.  Wilian,  1  H.  Bl.  398;  Izett  v.  Moun- 
tain, 4  East,  871. 

C.  AUen*  J.,  delivered  the  opinion  (tf  the 

court: 

This  case  is  sulntAntially  covered  by  the  de- 
cision in  the  recent  case  of  Graves  v.  iMke  Shore 
A  M.  S.  R.  R.  Co.  187  Mass.  88.  The  plaintiff 
seekstodistinguisliitonthe  ground  that  the  ship- 
ping agreement  in  the  present  case,  in  effect,pro- 
vldes  tiiat  the  carriers  shall  not  be  liable  at  all, 
except  in  case  of  a  collision  of  trains,  and  in  that 
case  only  for  the  valuation  specified;  that  the 
attempted  total  exemption  from  liability  is  in- 
valid, and  therefore  the  only  limitation  of  lia- 
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biltty  is  in  respect  to  a  loss  from  collision;  thai 
there  was  no  collision  in  this  case:  and  be  ood- 
tends,  therefore,  that  he  may  recover  the  value 
of  his  cow,  irrespective  of  the  shipping  agree- 
ment. But  this  would  not  be  jiving  a  Uai 
construction  to  the  agreement.  The  value  of 
each  cow  was  estimated  at  $75.  and  the  rates 
for  transportation  were  based  upon  and  intend- 
ed only  for  cows  of  that  value.  Cows  dl 
greater  value  were  to  be  charged  at  an  addi- 
tional rate.  Taking  the  whole  agreemeDt  to- 
ether,  the  UaUlity  of  the  defendant  is  limited 
y  the  valuation  expressed  in  the  ahij^nng 
agreement. 

The  plaintiflfs  agent.  Smith,  had  charge  of 
the  plaintifTs  animab,  for  the  purpose  of  their 
transportation,  and  the  plaintiff  is  bound  by  the 
~  ipmng  agreement  made  in  his  bebali  br 
SmiOi.  Squire  v.  N.  Y.  Cent.  B.  B.  C!».  K 
Mass.  339. 
Judgment  on  the  terdiet. 


Maicello  BOKUTO 

V. 

Gerraaio  CALEDONIO. 

1.  In  an  action  for  tort,  where  the  plaintiff 
bod  introduced  evidence  tendii^  to 
show  that  the  defendant  attacked  turn 
and  bit  off  his  nose,  the  court  could  not 
exclude  testimony  by  a  phyaicisM  as 
to  the  condition  of  the  defendant 
eight  months  after  the  injtury,  with- 
out rulinfc  that  there  was  no  evidence  to 
connect  the  condition  with  the  injury. 

2.  Where  no  justification  for  an  aasanlt 
was  pleaded,  and  evidence  had  be«i  in- 
troduced tending  to  prove  that  the 
plaintiff  had  threatened  and  had  ac- 
tually first  assaulted  the  defendimt  oa 
the  occasion  of  the  injury,  it  was  im- 
proper to  offer  evidence  that  on  two 
other  occasions,  two  or  three  days  before 
the  assault  declared  on,  and  d^con- 
nected  therewith,  the  plaintiff  made  an 
unprovoked  asaanlt  upon  tbe  deffeod- 
ant  and  injured  him.  Matter  In  wM- 
gation  must  form  part  of  the  raa 
(gestsB. 

8.  Evidence  that  tbe  ^and  Jury  bad  re- 
fused to  indict  the  defendant  for  this 
assault  and  battery  was  properly  re- 
jected. 

4.  An  exception  to  the  act  of  the  jtii . 
in  deferrincp  tbe  consideration  of 
reoueste  for  special  instmctioaa.  pre- 
sented during  the  closing  arf^iiuentp. 
and  without  their  having  been  shown 
to  tbe  opposite  cAunsel  until  after  the 
charge  to  the  jury,  was  not  well  taken. 

(Suffolk  Filed  March  S3,  l%i7.) 

OK  defendant's  exceptions.  OremiUd. 
Action  of  tort  to  recover  damages  Ua  sa 
assault  and  battery.  At  tlie  trial  in  the  supe- 
rior court,  before  Pitman,  J.,  the  plaintiff  pro- 
duced evidence  tending  to  show  that  in  Boston, 
on  Mav  12, 1885,  the  liay  of  the  allied  assault, 
the  defendant  attacked  him  and  tdt  off  hit  nose; 
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and  the  plaintiff  called  a  pbyaician,  whn  testi- 
fied that  the  plaintiff  called  upon  him  soon 
after  the  plaintiff  was  wounded,  and  that  he 
tiien  examined  him  in  a  general  way;  that  in 
his  opiDioD  the  plaintiff's  nose'  was  injured  bj 
some  sharp  iDstrument,  as  teeth,  or  by  a  hook 
or  a  prong;  that  be  attended  the  plaintiff  for 
some  six  months;  that  there  seemed  to  be  an 
ulcer  spreading.  In  answer  to  an  inquiry,  the 
pfaysicUn  statra  that  be  made  an  examination 
of  the  plaintiff  about  ei^ht  months  after  the 
plaintin  first  came  to  him,  and  was  then  re- 
quested to  state  the  condition  he  found  him  iu, 
so  far  as  related  to  the  effect  of  the  injury  to 
the  nose.  In  answer,  the  physician  went  on  to 
describe  the  plaintiff's  general  condition,  and 
then  said:  "There  was  then  a  large  ulcer  on 
the  nose,  and  the  nose  was  a  running  sore." 

1.  The  defendant  requested  the  court  to  rule 
that  the  testimony  of  the  pbyddan  be  struck 
out,  80  fbr  as  it  described  the  plaintiff's  condi- 
tion as  having  a  lai^e  ulcer  on  the  nose  and  the 
nose  a  running  sore  eight  months  after  the  in- 
jury; but  the  court  declined  so  to  do,  and  the 
defendant  excepted  thereto. 

3.  After  the  cross-examination,  the  plaintiff 
aj^n  began  n  re-direct  examination  of  the  phy- 
Bician,  and  asked  him:  "When  the  plaintiff  was 
under  your  treatment,  did  you  find  him  syphi- 
litic? To  which  ihe  defendant  objected;  but 
the  court  overruled  defendant's  objection,  and 
the  defendant  excepted  thereto. 

3.  The  defendant  Introduced  evidence  tend- 
ing to  show  that  for  some  time  prior  to  May 
12,  1886,  the  plaintiff  had  from  time  to  time 
made  threats  against  the  defendant,  sayinp:, 
amonr  other  things,  that  he  would  split  the 
defendant's  bead  opeo;  and  that  these  threats 
bad  come  to  the  knowledge  of  the  defend- 
ant before  tlie  fight  on  May  12.  There  was 
also  evidence  tending  to  show  that  the  assault, 
out  of  which  this  action  grew,  was  unprovoked 
on  part  of  the  defendant,  and  was  begun  by 
the  plaintiff.  The  defendant  then  offered  evi- 
dence to  show  that  on  the  8th  of  May,  1885, 
the  plaintiff  began  an  unprovoked  assault  upon 
the  defendant,  and  injured  the  defendant;  but 
the  court  ruled  the  evidence  of  such  assault  in- 
admissible, and  the  defendant  objected  and  ex- 
cepted thereto. 

4.  The  defendant  then  offered  evidence  to 
show  that  plaintiff,  on  May  10,  18B5,  began 
an  unprovoked  attack  upon  the  defendant, 
and  that  again  the  defendant  was  injured  by 
plaintiff;  but  the  court  ruled  the  evidence  in- 
admissible, and  the  defendant  ot^ted  and  ex- 
cepted thereto. 

5.  Tbe  defendant  then  offered  to  show,  bythe 
records  of  the  Superior  Criminal  Court  for 
Suffolk  County,  that  a  complaint  bad  been  pre- 
ferred to  the  grand  jury  for  an  assault  and 
battery  by  this  defendant  on  this  plaintiff,  on 
May  12,  1885,  being  the  same  fight  out  of 
which  this  action  arose,  and  that  the  grand  juiy 
had  found  and  returned  "  no  bill"  against  this 
defendant;  and  the  court  ruled  the  evidence  in- 
admissible, and  tbe  defendant  objected  and  ex- 
cepted thereto. 

6.  During  the  time  that  the  plaintiff's  counsel 
was  making  his  closing  argument  to  the  jury, 
and  near  its  close,  the  defendant  handed  to  thi.i 
court,  for  the  first  time,  certain  written  instruc- 
tions to  the  jury  in  this  case,  entitled  "  Request 
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for  Rulings,"  which  had  never  been  shown  to 
plaintiff's  counsel;  and  after  the  court  had  held 
tbe  said  "  request  for  rulings"  some  few  min- 
utes, tbe  court  declined  to  consider  the  prayers 
at  that  stage  of  the  case,  and  made  no  use  of 
them  in  tbe  charge.  The  defendant  objected 
and  excepted  thereto. 

The  court  gave  the  jury  full  -instructions, 
and  the  defendant  said  nothing  further,  al- 
though the  court,  in  declining  to  receive  the 

Erayers,  had  said  to  counsel  that  at  the  close  of 
is  charge  attention  might  be  called  to  any 
point  not  covered  by  his  instructions. 

The  juiT  found  for  the  plaintiff,  and  defend- 
ant alleged  exceptions. 
Mr.  E.  B.  Ooodsell.  for  defendant: 
The  evidence  of  the  physician  as  to  the  plain- 
tiff's condition  eight  months  after  the  alleged 
injury  was  not  admissible,  unless  supported  by 
some  proof  that  the  plainaff's  condition  at  that 
time  was  tbe  natural  or  necessary  or  ordinary 
result  of  the  injury  for  which  this  action  u 
brought. 

Blake  V.  Lord.  16  Gray,  887;  Biekardaon  v. 

Bine,  42  Conn.  206. 

The  question  on  the  re  direct,  whether  the 
plaintiff  s  physician  found  tbe  plaintiff  syphi- 
litic, is  not  admissible,  because  it  docs  not  ap- 
pear that  the  defendant  had  notice  or  knew 
that  the  plaiutifl  wan  syphilitic  prior  to  the  time 
of  the  alleged  assault. 

Baldwin  v.  Western  R.  R.  Carp.  4  Gray,  836; 
Bridges  v.  Nort?i  X.  R.  Vo.  L.  R.  6  Q.  B.  377. 

Tbe  plaintiff's  evidence  as  to  his  syphilitic 
condition  is  not  admissible,  because  as  be  does 
not  specifically  claim  damages,  therefore  It  is 
not  open  under  the  declaration. 

Pub.  Stat.  chap.  Iti7,  note  immediately  fol- 
lowing first  form  under  Torts. 

The  admission  of  the  plaintifTs  syphilitic 
condition  clearly  had  a  tendency  to  increase 
tbe  damages,  and  therefore  should  not  have 
been  admitted  under  these  facts  and  declara- 
tion. 

Leonard  V.  F(Wd,  136  Mas8.]12fl. 

Evidence  is  admissible  in  actions  for  assault 
and  battery,  for  libel,  and  in  cusesof  crim.  con., 
that  the  plaintiff  in  some  degree  brought  upon 
himself  the  cause  out  of  which  the  action  arose. 

Fraser  v.  Berkeley.  7  Car.  &  P.  621;  Child  v. 
Homer,  13  Pick.  503;  WatU  v.  Frater,  7  Ad.  & 
El.  228;  May  v.  Brown,  3  Barn.  &  C.  118;  RUh- 
ardson  v.  Northrup,  56  Barb.  109;  Wyndham  t. 
Wycombe,  4  Esp.  16;  MatOe^  v.  Bsywood,  181 
Mass.  2311. 

Evidence  of  the  plaintiff's  conduct  in  provok- 
ing the  defendant  to  the  particular  act  for  which 
he  seeks  to  recover,  is  admissible. 

Judife  V.  Berkeley,  7  Car.  &  P.  371,  note;  Wa- 
ters V.  Brown,  8  A.  E.  Marsh.  567 ;  3  Sedg. 
Dam.  7th  ed.  p.  528. 

The  circumstances  surrounding  the  assault, 
and  the  previous  relationship  of  the  parties,  are 
properly  admissible  as  re»  geaUie,  in  order  that 
tbe  jury  may  judge  of  the  facts  in  their  true 
Ught. 

Fairbankx  v.  Witter,  18  Wis.  287;  Bnrriton 
V,  Jlarriaoti,  43  Vt  417;  Broion  v.  Kendall,  8 
Cush.  293;  Uind  v.  Tyngtborough,  9  Cush.  43; 
Commonwealth  V.  Mann,  116  Mass.  61;  Com- 
monwealth V.  Bean,  187  Mass.  570;  WHte  v. 
Swfiin,  138  Mass.  826. 

Threats  and  acts  of  assault  made  and  perpe- 
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trated  by  the  plaintiff  upon  the  defendant,  and 
coDSteting  of  a  series  of  provocatioDs  that  floally 
culminated  in  an  action  tor  annlt  and  battery, 
are  admissible  against  tbe  plaintiff  in  such  ac- 
tion. 

1  Sontb.  Dam.  p.  227;  2  Sedg.  Dam.  Tth 
ed.  p.  628;  MiUard  v.  Brown,  85  N.  Y.  897; 
Fairbanks  v.  Wtrter,  18  Wia.  287;  IMan  v.  Fa- 
gan,  63  Barb.  78;  Stdlar  v.  NtUis,  42  How.  Pr. 
168. 

The  defendant  denies  the  alleged  assault,  and, 
in  support  thereof,  produces  evidence  tending 
to  show  that  the  plalntiCF  began  an  unprovoked 
assault  upon  the  defendant  in  the  action  at  bar, 
and  proves  that  the  plaintiff  repeatedly  Uireat- 
ened  to  inflict  severe  and  possibly  mortal  in- 
luries  upon  the  defendant.  But  actions  speak 
louder  than  words;  and  the  assault  which  the 
defendant  offered  to  prove,  as  made  by  the 
plaintiff  on  the  defencbnt  on  tbe  9th  of  May, 
possibly  in  an  attempt  to  execute  his  threats, 
had  a  strong  tendency  to  deny  the  plaintiff's 
declaration. 

Gommonwenlth  v.  Barnade,  1S4  Mass.  915; 
Harriton  v.  Harriton,  43  Vt.  417. 

Any  evidence  of  previous  assaults  which  the 
plaintiff  had  committed  upon  the  defendant 
within  such  a  short  time  that  they  must  have 
stiU  been  fresh  In  the  defendant's  mind,  and  be 
was  still  smarting  under  tbem  when  the  plain- 
tiff again  renewed  bis  attack  upon  the  defend- 
ant on  the  12th  of  May, — were  properly  admis- 
sible, as  they  tended  to  rebut  the  plaintifTs 
declaration,  and  deprived  the  plaintiff  of  any 
influence  of  malice  on  part  oi  the  defendant 
against  the  plaintiff. 

Folger  v.  WasUvrn,  187  Mass.  60. 

The  evidence  of  the  assaults  committed  by 
tbe  plaintiff  on  the  defendant  in  this  case  were 
clearly  admissible  in  mitigation  of  damages. 

Ti/wn  T.  Booth,  100  Alass.  258:  Currier  v. 
Swan.  63  Me.  838;  Morely  v.  Dunbar,  24  Wis. 
180;  Brown  v.  Gordon,  1  Gray,  182;  Mowry  v. 
iSmttA,  9  Allen,  67. 

The  evidence  of  the  previous  assaults  com- 
mitted by  the  plaintiff  on  the  defendant  was  not 
offered  in  bar  or  justiflcation,  but  in  the  nature 
of  an  excuse  or  apology;  and  could,  therefore, 
not  be  properly  set  up  in  the  answer  ttt  avoid- 
ance  of  the  action. 

Mayne,  Dam.  4tb  Lond.  ed.  480;  Pub.  Stat, 
chap.  167,  %  20;  Linfard  v.  Lake.  8  H.  &  N.  276. 

Indeed,  it  has  been  held  that  where  the  de- 
fendant alleged  lustiflcation,  aiid  tbe  evidence 
only  amounted  to  an  excuse  or  an  apology,  it 
was  not  properly  admissible  in  mitigatjon  of 
damages. 

Watson  V.  Chriitie,  3  Bos.  &  P.  224;  Smith 
V.  Shumway,  2  Tyler  (Vt.),  74. 

The  evidence  of  the  finding  of  the  grand  Iutt, 
in  respect  to  the  assault  for  which  the  plamtitf 
seeks  to  recover,  ought  to  have  been  admitted; 
it  has  a  tendency  to  support  the  defendant's 
negative  allegation  and  to  rebut  the  plaintiff's 
declaration.  The  issue  was  substantially  the 
same,  and  in  cases  of  this  and  like  character 
One  result  of  the  oiminal  proceeding  is  ad- 
missible. 

Birehardv.  BwW,  4  Wis.  67;  Porter  v.  Seiler. 
28  Pa.  424;  Corvin  v.  Walton.  18  Mo.  71;  24  & 
25  Vict.  chap.  100,  g  42;  Tate  v.  Humpliry,  2 
Camp.  78,  note;  Taylor,  Ev.  8th  Lond.  ed. 
gl696. 
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Mr.  P.  J.  Caae^,  for  plaintiff: 

Evidence  of  previous  assaults,  inadnuasifale. 

Avery  v.  Bay,  1  Mass.  13;  Tyson  v.  Booth, 

100  Mass.  258. 

W.  AUait*  J.,  defivered  tiie  ^nnkm  of 

court: 

1.  The  testimonv  of  the  physician  aa  to  the 
condition  of  the  plaintiff's  nose,  eight  moatks 
after  the  assault  was  in  answer  to  tbe  request 
to  state  the  condition  of  the  defendant  at  tJuit 
time,  so  far  as  related  to  the  effectof  tlie  injury 
to  the  nose.  The  court  could  not  exdude  the 
testimony  without  ruling  that  there  was  no  evi- 
dence to  connect  the  condition  with  the  injuiy. 

2.  It  does  not  appear  that  the  qaeatioo  put 
to  the  physician  on  tbe  redirect  examination  by 
the  plaintiff  was  answered;  nor  whether  tbe 
answer,  if  one  was  made,  was  favoimUe  totiie 
plaintiff  or  to  the  defendant. 

8.  Tbe  assault  alleged  in  tbe  declaratiao, 
and  relied  upon  by  the  plaintiff,  was  the  bitnif 
and  mutilating  of  the  plaintiff's  nose.  No  jus- 
tification was  pleaded,  but  the  defendant  offer- 
ed evidence  of  provocation  in  mitigation  of 
damages.  Afterevidencetending  to  prove  tbat 
the  plaintiff  had  threatened  to  assault  tbe  de- 
fendant and  had,  without  tnrovocati<ui.  fitA 
saulted  him  on  tbe  occasion  in  questum,  wbiek 
was  admitted  witiiout  objection,  the  defendant 
offered  to  prove  that  on  two  occasions,  two  or 
three  days  before  the  assault  declared  on,  the 
plaintiff  made  unprovoked  assaults  upoo  him 
and  injured  him.  An  exception  is  taken  to  the 
exclusion  of  this  evidence.  Tbe  rule  in  re^^ard 
to  the  admission  of  evidence  of  this  character 
is  thus  laid  down  in  2  Oreeol.  Ev.  g  867: 
"They  [the  jury]  are  to  consider  any  evidoice 
of  recent  and  immediate  misconduct  on  the 
part  of  tbe  plaintiff,  in  respect  to  the  same 
transaction.tending  to  diminish  the  degree  (^in- 
jury which,  on  the  whole,  is  fairly  to  be  attrib- 
uted to  the  defendant.  Thus,  if  the  plaintiff 
himself  provoked  the  assault  complained  of,  by 
words  or  acts  so  recent  as  to  constitate  pan  oi 
the  rfs  gesto'."  That  the  circumslaocesof  miti- 
gation must  form  part  of  the  ret geUa  has  been 
repeatedly  held  by  this  court.  Mvttry  \.  Smitk, 
9  Allen,  67;  Tyson  v.  Booth,  100  Ma^  23H: 
Child  V.  Homer,  18  Pick.  503.  Theac^of  tbe 
plaintiff,  offered  in  evideuce,  are  in  no  wise  con- 
nected with  the  act  of  thedefendantcomplained 
of,  except  that  they  are  similar  to  the  act  of  the 
plaintiff  which  is  alleged  to  have  accompanied 
and  provoked  it.  They  are  incompetent  either 
as  constituting  provocation  for  the  defendant's 
acts,  or  as  tending  to  pn)ve  the  first  assault  by 
the  plaintiff,  which  would  constitute  provoca- 
llon.  Ko  substantive  question  of  intent  is 
involved  in  die  proof  that  the  plaintiff  first  as- 
saulted tbe  defendant,  which  would  make  evi- 
dence of  former  assaults  competent  in  proof  of 
that  without  the  rule  applied  in  Commonvtaltk 
V.  McCarthy,  119  Mass,  354,  and  ConimomtealA 
V.  Bradford,  126  Mass.  43. 

4.  Evidence  of  the  action  of  the  grand  jmy 
was  incompetent. 

5.  No  exception  was  taken  to  tiie  chaige  to 
the  jury,  and  it  does  not  appear  what  requests 
for  instructions  were  made  by  tbe  defeiraa&t, 
nor  that  tbey  were  not  given  in  substance  in  the 
charge.  The  exception  ia  to  the  act  of  the 
judge  in  deferring  the  consideration  of  the  re- 
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(]uests  presented  during  the  closing  argument 
and  without  their  taavi^  been  shown  to  the  op- 
posing couDsei  until  after  the  charge  to  the 
jury.  This  was  not  a  refusal  to  give  the  in- 
structions requested.   They  may  have  been 

given.   If  Ib^  were  not,  uie  pluntifl  should 
ave  called  the  attention  of  toe  court  to  the 
fact,  at  the  close  of  the  charge,  and  taken  his 
exception. 
Saeeptiotu  oMrruiad. 


Michael  ROGERS 

LUDLOW  MANUFACTURING  CO. 

1.  All  Brarrants  employed  by  the  same  mas- 
ter in  a  common  service  are  fellow-ser- 
vants, whatever  may  be  their  grade  or 
rank.  The  master  is  bound  to  use  rea- 
sonable care  in  procuring  suitable  ma- 
chines, andinkeepingthemin  properre- 
pair,  and  in  hiring  and  retaining  compe- 
tent servants;  and  it  is  the  duty  of  the 
master  to  exercise  a  reasonable  super- 
vision over  the  condition  in  which  the 
machinery,  structures,  and  their  appli- 
ances  used  in  his  business,  are  kept  oy 
his  servants,  and  he  cannot  wholly  es- 
cape responsibility  by  delegating  the 
performance  of  this  duty  to  servants. 
Tbeneglicrence  of  his  servants  in  repair- 
ing or  uinntr  to  repair  machinery  is  not 
neoessarily  uie  negligence  of  the  mas- 
ter; but  it  must  be  determined  in  each 
case  whether  the  master  has  exercised 
a  reasonable  supervision  over  his  ser- 
vants and  a  reasonable  care  in  seeing 
that  his  machinery  is  kept  in  proper  con- 
dition, although  he  may  have  employed 
competent  servants  and  furnished  them 
with  suitable  materials  and  instructed 
them  to  ke^  the  machinery  in  repair. 

8.  In  an  action  by  an  employee  against  a 
corporation  for  an  iitjary  received,  whA« 
the  evidence  tended  to  show  a  long- 
continued  defect  in  the  machine  which 
rendered  it  dangerous,  and  a  habit  on 
the  part  of  the  defendant's  servants  to  re- 
new the  "lags"  only  when  the  machine 
ceased  to  do  good  work  and  without  re- 
gard to  its  condition,  as  a  dangerous 
machine,  it  was  a  qnestion  for  the 
Jary  whether  the  defendaot  used 
reasonalljle  care  in  snpervlsiof  its 
serraAts  who  were  employed  to  re- 
pair the  machine,  and  in  ascertaining 
the  condition  in  which  its  machinery 
was  kept,  as  well  as  whether  these  ser- 
vants used  due  care  in  inspecting  the 
machine  from  time  to  time  and  in  repair- 
ing it,  or  in  giving  persons  using  it  warn- 
ing of  danger  if  the  condition  of  the 
machine  made  it  dangerous. 

(Hampden  Filed  Vaeah  28, 1887.) 

ON  defendant's  exceptions.  Overruled. 
Action  of  tort  brought  by  an  employee 
against  the  defendant  corporation,  to  recover 
damages  for  an  iujuiy  received  by  the  pUiictiff 
while  in  said  employ. 

The  fi  rst  count  in  the  declaration  charged  that 
S  Mass. 


the  injury  was  caused  by  the  failure  of  the  de- 
fendant to  supply  suitable  and  safe  machtnerv; 
tiie  second,      the  failure  to  give  the  plaintiff 

suitable  instructions  and  proper  warnings  of 
danger. 

At  the  trial  in  the  superior  court,  before 
Rockwell,  J.,  it  appeared  that  the  ma^^ine up- 
on which  the  plamtifl  was  at  work  when  in- 
jured was  a  carding  madiine.  he  being  engaged 
iQ  picking  the  "worker."  The  machine  cob- 
sisted  of  a  large  cylinder  which  revolved,  and 
which  was  covered  with  "lag."  The  lag 
consists  of  a  strip  of  wood  in  which  the  camL 
pins  are  driven,  and  a  piece  of  which,  and  the 
pick  used  to  pick  the  same,  were  shown  at  the 
trial. 

Tbe  worker  revolves  at  the  back  side  of 
the  madiine,  and  works  the  flax  or  jute  into 
form  to  pass  over  tbe  cylinder,  and  is  round  in 
form,  much  smaller  than  the  main  cylinder,  be- 
in^  about  6  inches  in  diameter,  and  covered 
with  lag  like  that.  It  revolves  downward,  so 
as  to  cany  the  slant  of  the  pins  away  from  the 
person  picking  it.  Above  tbe  worker,  and 
targe  cylinder  forward  of  tbe  worker,  and 
within  a  foot  or  two  of  it,  is  the  "  stripper," 
and  the  cylinder  revolving  much  faster  than  the 
worker,  also  covered  with  1^,  and  which  strips 
the  card.  The  machiae  haa  two  or  three  pairs 
of  strippers,  and  worked  some  in  front  and 
some  in  rear.  The  jute  that  is  to  be  carded  is 
carried  to  the  rollers  by  three  endless  belts  of 
cloth  about  2  feet  wide.  Between  them  on  the 
outride  are  strips  of  wood  about  2  inches  wide, 
upon  which  the  person  picking  card  from  the 
rear,  stands.  When  the  cards  are  in  operation 
and  not  hdn^  picked,  sheet-iron  aprons  cover 
them  from  view.  The  jury  viewed  the  ma- 
chine, and  saw  it  in  operation.  This  worker 
more  or  less  frequently  gets  clogged  with  jute 
or  material,  and  has  to  be  picked  with  a  hook 
to  keep  it  doing  good  work.  Pins  more  or  less 
frequently  get  bent  or  torn  out  and  have  to  be 
supplied,  and  lag  has  to  be  mended  or  re- 
newed with  more  or  less  frequency. 

PlaintiS  while  picking  in  tbe  usual  way, 
the  machine  running  at  full  speed,  was  injured 
by  his  pick  being  caught  in  a  hole  in  tbe  lag  on 
the  worker,  and  drawing  his  hand  into  the  ma- 
chine. He  was  of  age,  and  had  been  in  de- 
fendant's employ  since  June,  1881,  and  had 
worked  as  a  picker  for  several  months,  but 
not  immediately  preceding  the  accident.  It 
appeared  from  tlie  evidence  that  he  was  not 
cautioned  as  to  the  use  of  tbe  machine;  that  tbe 
lags  were  only  repaired  or  renewed  when  they 
would  not  do  good  work,  and  not  with  a  view 
to  the  safety  ot  tbe  operators;  that  defendant 
furnished  means  for  such  repairs,  etc.,  and  em- 

?loyees  whose  duty  it  was  to  see  to  them. 
'laiutifF  testified  that  be,  while  picking  this 
machine,  was  standing  on  the  feed  in  tbe  usual 
way,  as  shown  him  by  tbe  boss,  and  had  been 
at  work  about  two  or  three  minutes  when  he 
got  hurt,  tbe  machine  going  at  full  speed;  that 
as  he  commenced  to  pick,  the  dirt  flew  up  in 
his  face  and  be  could  not  see  what  he  was  do- 
ing; that  he  knew  if  the  pick  got  caught  he 
would  get  hurt;  that  be  could  not  see  the  bole 
in  which  the  hook  caught.  There  was  no  evi- 
dence on  defendant's  part  that  plaintiff  was  not 
in  the  exercise  of  due  care. 
The  judge  charged  the  juiy  as  follows : 
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*'Now,  in  regard  to  actions  of  the  kind,  the  prin- 
ciples of  law  are  well  settled.  The  two  neces- 
sary priDcipIes  are:  that  the  burden  of  proof  is 
upon  the  plaintiff  to  show  to  you  that  at  the 
tune  of  receiving  the  injury  he  himself  was  in 
tbe  exercise  of  due  care,  such  care  as  a  pru- 
dent man  might  be  expected  to  take  under  the 
same  circumstances.  If  he  fail  to  do  this  his 
case  fails;  because  it  will  become  apparent  that 
through  some  want  of  care  on  his  part  or 
through  neglect,  he  received  bis  injury,  and  in 
this  case  the  plaintiff  cannot  recover.  If  he  es- 
tablishes this  fact,  be  must  also  establish  an- 
other,  that  is,  that  want  of  due  care  on  the  part 
of  the  defendant,  tbat  negliyence  on  bid  part, 
was  the  cause  of  the  injury;  that  it  was  the 
sole  cause  of  injury,  not  coupled  with  any  want 
of  care  on  the  part  of  the  plaintiff.  If  tbese 
two  points  are  established  in  the  case  in  favor 
of  the  plaintiff  by  his  affirmative  testimony  and 
evidence,  then  he  is  entitled  to  recover.  If  there 
ia  no  other  evidence  in  the  case,  and  it  appears 
from  the  whole  testimony,  that  he  was  in  the 
exercise  of  due  care,  and  that  the  cause  was 
neglect'  on  the  part  of  the  defendant,  then  he 
may  recover  damages." 

The  defendant  asked  the  court  to  rule:  first, 
that  upon  the  whole  evidence  the  plaintiff  can- 
not recover,  which  was  refused;  second,  that 
"  the  plaintiff  took  all  the  usual  risks  of  the 
business,  including  the  neglect  of  fellow  ser- 
vants and  the  danger  of  the  machinery  in  or- 
dinary repair."  The  court  granted  this  ruling, 
adding  that  the  defendant  was  bound  to  fur- 
nish machinery  constructed  on  approved  meth- 
ods, and  kept  always  in  ordinary  repair  for  the 
inupoae  of  doing  the  labor  required  of  it,  and. 
If  such  machinery  was  provided,  and  it  was  al- 
ways kept  in  due  and  ordinaiy  repair,  and  if  an 
injury  was  occasioned  by  the  use  of  it,  then  the 
defendant  was  not  liable  for  that  injury. 

The  defendant  requested  the  court  to  rule: 
third,  that  "  the  making  of  such  ordinary  re- 
pain  as  tbe  machine  requires  and  the  keeping 
of  it  in  order  from  day  to  day,  maybe  entrust- 
ed to  servants,  and,  if  the  master  employs  com- 
petent servants  for  that  purpose,  and  supplies 
them  with  suitable  means,  the  master  performs 
his  duty."  The  court  refused  to  give  the  in- 
struction as  asked,  but  modified  it  to  the  effect 
that  "it  should  be  coupled  with  tbe  provision 
that  it  always  appeared  that  the  employer  had 
been  using  all  reasonable  care  in  the  supervl- 
8i<ni  of  the  overseers  and  superintendent  of  tbe 
establishment.  It  must  appear  tb^t  all  these 
have  done  their  duty.  But  if  suitable  persons 
are  employed  to  take  care  of  these  machines, 
and  to  see  that  they  are  not  dao^rous,  and  tliat 
care  seems  to  be  exercised  continually,  and  all 
under  the  over^gfat  and  care  of  tbe  foreman, 
overseers,  and  superintendent,  then  I  think  that 
the  instruction  should  be  given,  and  that  tbe 
duty  of  the  company  has  been  diRcharged  by 
such  appointment  and  such  supervision. 

The  defendant  further  requested,  as  a  fifth 
ruling,  that,  "upon  the  evidence,  the  defendant 
ia  not  liable  under  the  first  count,"  which  ruling 
the  court  refused  to  give.  The  defendant  asked, 
as  a  sixth  ruling,  that,  "if  the  plaintiff  was 
an  experienced  band,  and  understood  the  perils 
of  the  business,  the  defendant  is  not  liable," 
which  request  was  refused;  seventh,  that  "the 
pl^ntifl  assumed  all  risks  in  the  buuness  which 
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he  understood  and  appreciated,"  which  reqnetf 
the  court  granted;  eighth,  that,  "upon  tbe  evi- 
dence, be  did  understand  and  appreciate  the 
rbks  of  the  business  and  the  danger  which 
caused  tbe  accident."  This  raling  the  ooort 
refused.  The  defendant  then  asked  wr  a  mUng, 
ninth,  tbat,  "upon  the  evidence,  thedefeDdast 
was  not  bound  to  give  plaintiff  instmctioDS.'' 
This  ruling  tbe  court  refused,  and  said  that,  in 
this  request  it  was  called  upon  to  decide  fact*, 
which  must  be  left  to  the  jury.  The  lenUt 
ruling  requested  was  that,  "apon  the  evi- 
dence, the  defendant  is  not  liable  under  the 
second  count."  The  eleventh  was  that,  "if 
tbe  plaintiff  was  an  experienced  hand,  he  is 
presumed  to  know  dangers  not  hidden."  Tbe 
court  refused  tbe  tenth,  and  stated  that  it  had 
ah-eady  given  the  eleventh  ruling.  The  de- 
fendant asked  as  a  twelfth  ruling  that,  "if  the 
plaintiff  understood  tbe  dangers  of  tbe  business 
as  well  as  the  offlcers  of  the  company,  tbe 
defendant  is  not  liable  to  give  warmngor 
inatructions,"  which  ruling  was  given.  The 
thirteenth  request  was  that,  "if  there  was  anr 
defect  in  the  machinery,  and  such  defect  was 
known  to  the  plaintiff,  and  he  continued  to 
work  after  such  knowled^,  he  assumed  all  tbe 
risks  of  such  defect,"  which  was  granted,  and 
also  the  fourteenth  ruling,  that,  "if  there  was  ■ 
defect  in  tbe  machine,  and  such  defect  was  not 
known  to  tbe  master,  and  tbe  master  was  Dot 
guilty  of  neglect  in  not  knowing  it,  tbe  master 
IS  not  liable  therefor."  The  fifteenth  request 
was  that  "the  knowledge  of  the  defect  by  tiie 
overseers  and  other  servants  of  the  corporalkn 
would  not  be  knowledge  by  the  defeni^t,  but 
such  knowledge  must  oe  uiown  bytheoffioen 
or  the  agents  of  the  corporation. "  This  zeqimt 
was  refused. 

The  court  further  ruled  and  instructed  tbe 
jur^  that,  if  the  defendant  knew  the  danger  to 
which  the  plaintiff  was  exposed  in  picking  cards, 
and  did  not  give  him  suincient  and  reascMiable 
notice  there^r  and  instruct  him  how  to  do  ifar 
business,  the  danger  not  being  obvious,  and  the 
pkintiff  without  neglect  on  nis  part,  throngii 
inexperience,  failed  to  perceive  or  anderstand 
the  risk,  the  plaintiff  may  recover.  But  if  tbe 
dangers  were  obvious  to  "the  observation  of  the 

{ilaintiff  and  he  was  experienced  in  the  know- 
edge  of  the  business,  and  could  see  them — that 
is,  the  dangers — as  well  as  his  employers,  he 
assumes  the  dangers  of  the  business  which  he 
undertook. 

The  jury  found  for  the  plaintiff,  and  the  de- 
fendant alleged  exceptions. 

Mr.  Georofe  M.  Stea-ms,  for  defendant: 

The  defendant  is  not  liable  for  injuries  to 
employees,  caused  by  tbe  ncgU|;ence  of  fellow 
servants  in  not  making  tbe  ordinary  repaiis  it 
i.s  their  duty  to  make,  and  in  not  keeping  tbe 
machine  in  daily  running  order  when  proper 
means  are  provided  therefor. 

McOee  v.  Boston  C&rdao'f  Go.  139  Mass.  445; 
Johnson  v.  Boston  Tow  Boat  Co.  185  Mass.  309; 
McDermottv,  Boston,  133  Mass.  349;  Jouav. 
Granite  Mills,  136  Mass.  84;  Smith  t.  ZomA 
Mfg.  Co.  124  Mass.  114. 

it  has  been  decided  too  often  to  reqiiire  cita- 
tion of  authority  tbat  the  master  is  only  bound 
to  instruct  and  warn  those  who,  frmn  youth  or 
inexperience,  mar  obviously  need  instmctiODS 
and  notice  of  penL 
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"  The  master  had  a  right  to  assume  that  the 
plaiDtift  knew  how  to"  do  the  work  required 
tp^  his  employment  "aud  to  order  him  to  do  so 
without  special  wamiog  or  iDstruction." 

WiUiamM  t.  CkurehiU,  187  Mass.  348;  TeaUm 
*.  Bo$ton  A  L.  R.  R.  Co.  186  Mass.  418. 

The  servant  bad  "full  and  fair  opportunity 
to  become  acquainted  with  the  rtefcs  of  bis  situa- 
tion" and  "cannot  complain  if  he  la  injured  by 
such  exposure." 

Rumma  T.  Dilworth  (Fa.),  1  Gent.  Rep.  906- 
907. 

He  knew  and  assumed  Uiat  risk. 

Taylor  v.  Carm  3^.  Go.  140  Bfaaa.  150  (1 
New  Eng.  Rep.  210). 

Knowledge  by  the  master  of  the  defect  is  an 
element  to  be  conaidered  in  determining 
whether  or  not  be  was  negligent. 

Boyle  V.  Moicry,  123  Mass.  251. 

Knowledge  "by  oTOiseers  and  other  serrants, " 
not  "officers  or  agents  of  the  corporation/'  is 
not  knowledge  of  the  corporation. 

Lawless  t.  Omn.  B.  B.  B.  Go.  186  Mass,  1.  S. 
note. 

The  machine  is  described  and  shown  hr 
photograph,  and  the  evidence  is  reported  in  full ; 
and  the  view  could  disclose  no  more. 

TuUy  T.  Fitehburg  B.  R.  Go.  184  Mass.  499- 
508. 

Messrs.  O.  Wells  and  J.  B.  Carroll,  for 

plaintiff: 

The  third  request  asked  is  not  a  correct  state- 
ment of  law,  and  the  defendant  was  not  entitled 
to  it  as  asked. 

A  master  has  not  necessarily  fully  performed 
his  duty  by  providing  suitable  materials  and 
competent  servants.  He  may  be  guilty  of  neg- 
ligence in  not  seeinjF  tliat  his  servants  perform 
their  duties  by  keeping  the  machine  m  a  safe 
condition. 

Gilman  v.  Eastern  R.  B.  Go.  10  Allen,  288; 
Id.  18  Allen.  488-440;  Ford  v.  Fitehburg  B.  R. 
Go.  110  Mass.  240;  Ifolden  v.  FiteldmTg  R.  R. 
Go.  129  Mass.  268-873;  Snow  v.  Houtatonie  R. 
B.  Go.  8  Allen,  441. 

The  request  of  the  defendant  was  broader 
than  the  statement  of  the  opinion  of  the  court 
in  MeOee  v.  Boston  Cordage  Co.  189  Mass.  445, 
based  upon  Joltnuon  v .  Boston  Toto  Boat  Co.  135 
Mass.  209,  in  that  it  covered  all  ordinary  repairs 
which  the  machine  mieht  require,  as  well  as 
such  as  were  needed  to  seep  it  in  re^uir  from 
day  to  day. 

The  sixth  and  seventh  prayers  ask  substan- 
tially the  same  thing,  and  the  iDStriictions  of 
the  court  upon  these  were  correct.  They  put 
upon  the  plaintiff  all  the  risks  of  the  business 
which  be  understood  or  appreciated.  Id  the 
final  instruction  which  the  judge  gave,  he  gave 
all  the  Instructions  which  the  defendant  was 
entitled  to  have  given  on  the  matters  covered 
by  these  requests.  Whether  or  not  be  was  in- 
experienced was  a  question  to  be  determined 
by  the  jury,  who  saw  the  plaintiff,  and  had  an 
opportunity  to  judge  of  his  capacity,  the  ne- 
cessity of  instniction,  the  extent  of  instruction 
needed;  and  they  had  also  seen  the  machine  in 
operation  witji  its  surroundings. 

O'Connor  v.  Adams,  120  Mass.  427;  KeitA  T. 
NIm  Haven  di  X  Go.  140  Mass.  17S  (1  New  Eng. 
Rep.  286). 

Field.  delivered  tbe  oj^nion  of  the  court: 
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As  we  construe  the  charge  of  the  presiding 
judge,  and  as  we  think  it  must  have  been  un- 
derstood by  the  jury,  we  find  nothing  in  the 
exceptions  that  requires  comment,  except  the 
refusal  to  give  the  tnird  instruction  requested, 
and  the  instructions  given  in  place  of  it.  That 
request  was  "that  the  making  of  such  ordinary 
repairs  as  the  machine  requires,  and  the  keep- 
ing of  it  iu  order  from  day  to  day  may  be  en- 
trusted to  servants,  and,  if  the  master  employs 
competent  servants  for  that  purpose,  and  sup- 
plies them  with  suitable  means,  tiie  master  per- 
forms his  duty."  This  request  was  taken  from 
the  opinion  in  MeGee  v.  Boaton  Cordage  Co.  189 
Mass.  445,  448,  with  a  slight  change.  In  that 
opinion  it  was  said  "that  the  making  of  such 
ordinary  repairs  as  the  use  of  the  machine  re- 
quired to  keep  it  in  order  from  day  to  day  may 
be  entrusted  to  servants. "  The  request  includes 
all  ordinary  repairs  wbidi  the  machine  requires 
as  well  as  those  required  to  keep  it  In  order 
from  dt^  today.  Since  the  law  was  established 
In  FarwOt  t.  Boston  d  W.  R.  R.  Co.  4  Met  49, 
that  a  master  is  not  liable  for  an  injuir  to  a 
servant  caused  by  the  negligence  of  a  fellow 
servant,  because  eveir  servant  takes,  by  virtue 
of  his  employment,  the  risk  of  such  an  injury, 
the  question  has  been  much  discussed,  how  far 
a  master  can  escape  responsibility  by  delegating 
the  management  of  his  business  to  servants. 
In  that  case  it  was  said  that  "we  are  far  from 
intending  to  say  that  there  are  no  implied  war- 
ranties and  undertakings  arising  out  of  the  re- 
lation of  master  and  servant.  Whether,  for 
instance,  the  employer  wouldfbe  responsible  to 
an  engineer  for  a  loss  ailsingtfrom  a  defective 
or  illy-constracted  steam  en^e;  whether  this 
would  depend  u]K>n  an  implied  warranty  of  its 
goodness  and  sufficiency,  or  upon  the  fact  of 
wilful  misconduct  or  gross  negligence  on  the 
part  of  the  employer,  if  a  natural  person,  or  of 
the  superintendent  or  immediate  representative 
and  managing  agent,  in  case  of  an  incorporated 
company, — are  questions  on  which  we  give  no 
opinion."  Since  that  decision,  it  has  men  es- 
tablished that  it  is  the  duty  of  the  master  to 
take  reasonable  care  that  suitable  machinery  be 
provided,  that  it  be  kept  in  proper  repair,  and 
tbat  competent  servants  be  employed  and  re- 
tained. As  a  corporation  must  act  by  natural 
persons,  and  as  all  large  corporations  carry  on 
their  business  by  means  of  servants  of  different 
grades,  it  is  manifest  that,  if  It  is  held  that  these 
are  all  f  eHow  servants,  and  that  the  corporation 
can  delegate  the  whole  duty  of  hiring  and 
superintending  its  servants,  and  of  providing 
its  machinery,  and  of  keeping  it  in  repair,  to 
one  or  more  principal  servants. — such  as  super- 
intendents or  managers, — the  corporation  may 
escape  all  responsibility  for  injuries  caused  by 
defective  machinery,  exoept  in  the  few  cases 
where  it  can  be  shovrn  that  these  principal 
servants  were  incompetent,  or  that  the  directors 
of  the  corporation,  or  its  principal  officers  knew 
that  the  subordinate  servants  were  incompetent 
or  that  the  machinery  used  was  defective.  To 
avoid  this  result,  some  courts  have  held  that 
superintendents  or  managers  were  not  fellow 
servants  with  the  men  employed  to  work  under 
them,  or  that  servants  employed  in  one  depart- 
ment of  the  business  were  not  fellow  servants 
with  those  canployed  in  another.  Otheroourts 
have  held  tbat  they  were  all  fellow  servants. 
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but  that  the  master  cannot  avoid  his  obligation 
to  see  to  it  that  reasonable  care  shall  be  exer- 
cised in  procuring  suitable  machinery,  in  keep- 
ing it  in  repair,  and  in  hiring  and  retaining 
aimpetent  servants,  by  employing  a  servant  to 
do  these  things  for  hfm ;  and  that,  if  he  does 
employ  a  servant  for  this  purpose,  and  the 
servant  does  not  use  due  care,  the  master  is  re- 
sponidble.  The  tendency  of  the  English  courts 
before  the  passage  of  the  Employei^s  Liability 
Act  (48  &  44  Vict.  chap.  42)  was  to  restrict 
very  much  the  liability  of  the-master. 

laWilmnv.  MerryX-  R.  1  8c.  App.  836-882, 
it  was  said  by  Lord  Chancellor  Cairns  that 
'*what  the  master  is,  in  my  opinion,  bound  to 
his  servant  to  do,  in  the  event  of  bis  not  per- 
sonally superintending  and  directing  the  work, 
is  to  select  some  proper  and  competent  person 
to  do  so,  and  to  funush  tbem  with  a^quate 
materials  and  resources  for  the  work.  When 
be  has  done  this,  he  baa,  in  my  opinion,  done 
all  that  he  is  bound  to  do."  Such  a  rule  makes 
the  liability  of  the  master  depend  largely  upon 
the  extent  of  the  supervision  which  be  has  un- 
dertaken personally  to  exercise  over  his  bast- 
ness,  and  recognizes  few  duties  except  those 
which  the  master  has  personally  und^aken  to 
perform.  The  rule  of  re&pondeai  luperior  as 
applied  to  cases  like  the  present,  the  exception 
of  injuries  caused  by  the  negligence  of  afdlow 
servant,  and  the  liroitation  of  this  exception, 
have  been  established  by  courts,  upon  consid- 
erations of  public  policy,  as  well  as  of  legal 
principle  which  govern  cases  somewhat  uuil- 
ogous.  If  a  master  who  takes  no  personal  p^ 
in  the  management  of  his  business,  has  anv 
duty  to  perform  towards  his  servants,  it  is  dii- 
flcult  to  say  that  it  Is  always  wholly  performed 
by  doing  two  things,  namely,  by  employing 
competent  servants,  and  by  uimlshiDg  ample 
means.  In  order  t^t  the  business  may  be 
properly  managed,  the  servants  should  not  only 
be  competent,  but  they  should  be  numerous 
enough  to  do,  and  they  should  have  the  means 
of  domg,  whatever  ought  reasonably  to  be  done, 
and  such  regulations  should  be  established  as 
to  insure  tbe  requisite  subordination  and  con- 
trol, and  reasonable  intelligence  and  care  in  tbe 
conduct  of  the  business;  and  it  is  almost  as  dif- 
ficult to  define  all  tbe  duties  of  the  master  in 
these  respecte,  as  to  define  tbe  duties  of  a  per- 
son under  other  relations.  If  it  is  not  the  ab- 
solute duty  of  the  master  to  furnish  suitable 
machinery,  and  if  he  is  not  held  to  warrant  that 
the  servants  he  employs  to  furnish  machinery, 
or  to  keep  it  in  repair,  shall  always  use  reason- 
able care,  then  the  duty  of  a  master  who  does 
not  personally  conduct  his  business,  if  he  is 
under  any  duty,  we  think,  must  be  to  use  rea- 
sonable care  in  the  management;  and  that  is  to 
exercise,  or  have  exercised,  a  reasonable  super- 
vision over  the  conduct  of  bis  servants,  as  well 
as  to  use  reasonable  care  in  seeing  that  his  serv- 
ants are  competent  and  furnished  with  suitable 
means  for  carrying  on  the  business. 

It  is  settled  in  this  Commonwealth  that  all 
servants  employed  by  the  same  master  in  a 
common  service  are  fellow  servants  whatever 
may  be  their  grade  or  rank.  Aihro  v.  Agawam 
Canal  Co.  OCush.  75;  O'Connor  v.  lioberts,  130 
Mass.  227;  Walker  v.  Boeton  £  M.  R.  B.  128 
Mass.  8;  Holden  v.  FiUhburg  B.  B.  Co.  129 
Mass.  268;  MeDenaott  v.  BotUm,  138 Mass.  840; 
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Flynn  v.  8alem,  134  Mass.  S51;  Maekin  v.  Bos- 
ton AA.a.R.\9&  Mass.  201. 

It  is  also  setUed  that  th?  mastw  is  only  boond 
to  use  reasonable  care  in  procuring  suitable  ma- 
chines, in  keeping  them  in  proper  repair,  and 
in  hiring  and  retaining  competent  servant^ 
Tbe  difficult  question  is:  What  conduct  on  the 
part  of  tbe  outster,  satisfies  this  obligsticm  ? 
This  question  was  carefully  considered  in  Bd- 
den  V.  Fitd^urg  R.  R.  Go.  tupra.  It  is  there 
said  that  the  master  "is  bound  to  use  reasona- 
ble care  in  selecting  his  servants,  and  in  keep- 
ing the  engines  with  which,  and  tbe  buildings, 
places,  ana  structures,  in,  upon,  or  over  which, 
his  business  is  carried  on,  in  a  fit  and  safe  con- 
dition; and  is  liable  to  any  of  hia  servants  ftx 
injuries  suffered  by  them  by  reason  of  his  Di- 
ligence in  this  respect  *  *  *  It  is  difficalt,  if 
not  impossible,  to  lay  down  a  more  definite  ride 
applicable  to  all  cases.  As  to  switches  or  tnin- 
tables  upon  the  line  of  a  railroad,  the  employ- 
ment of  suitable  persons  to  select,  coDslruct,  or 
inspect,  has.  been  held  to  satisfy  the  oblisstioo 
of  the  corporation.  *  *  *  On  ihe  other  hand, 
where  a  locomotive  engine  in  actual  use  is  im- 

Krfectlv  constructed,  or  is  worn  out,  it  has 
en  held  that  the  fact  that  tbe  corporation  has 
employed  suitable  persons  to  construct  it.  or  to 
keep  It  in  repair,  does  not,  as  matter  of  law, 
afford  a  conclusive  defense;  but  that  tbe  qaes- 
tioD  is  whether,  under  all  tbe  circumstaDces, 
the  corporation,  acting  by  its  appropriate  offi- 
cers or  agents,  has  used  that  diligence  and  has 
taken  those  precautions  which  its  doty  as  a 
master  requires."  In  that  case  it  was  held  that 
there  was  no  evidence  that  the  corporation  was 
negligent,  even  if  its  servants  were  negligent, 
in  setting  up  or  using  a  derrick,  but  that  there 
was  evidence  of  negligence  on  the  part  of  tbe 
corporation  in  permittmg  the  derrick  to  temain 
for  at  least  ten  davs  by  the  side  of  the  track. 

In  J<^Mon  T.  Sotton  7^  Boat  Oo.  185  Mass. 
209,  and  in  Elmer  v.  Locke,  185  Ma^  576,  many 
of  the  cases  were  reviewed  and  the  generalprin- 
ciple  declared  in  Holden  v.  FiPJihurg  R.  R.  Co. 
was  so  applied,  that  In  one  case  the  corporation 
was  found  not  to  be  liable,  and  in  the  oiho-  to 
be  liable,  to  its  servants. 

In  Lawleat  v.  Conn.  R.  R.  R.  Co.  136  Mass. 
1,  it  was  Iwld  that  it  was  the  defendant's  duty 
to  furnish  a  suitable  locomotive,  and  that  "it 
did  not  necessarily  discharge  this  duty  by  en- 
trusting it  to  suitable  servants  and  agents,  but 
was  responsible  for  the  negligence  or  want  of 
ordinarv  care  of  such  servants  and  agents  in 
tbe  performance  of  theduty  required  of  them." 
In  apieer  v.  South  BoOon  Iron  Oo.  188  Haas. 
436,  the  plaintiff,  a  servant  of  the  defendant, 
was  injured  by  tbe  breaking  of  a  book,  and 
tliere  was  evidence  that  there  was  a  visible  crack 
or  flaw  in  the  hook,  which  a  careful  inspection 
would  have  revealed;  and  it  was  held  that  there 
was  evidence  of  negligence  on  tbe  part  of  the 
defendant  corporation. 

In  McOee  v.  Boston  Cordage  Co.  rjpra,  there 
was  no  evidence  that  the  machine  was  not  a 
suitable  one,  or  in  good  repair,  until  it  became 
entangled  with  hemp  at  the  time  the  plaintiff 
was  using  it,  and  the  necessity  of  remedying' 
this  was  incidcDtal  to  the  vae  oi  tbe  machine. 

These  decisions  show  that  it  is  the  daty  of 
the  master  to  exercise  a  reasonable  supervbka 
over  the  condiUon  in  which  tbe  machinery. 
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structures,  and  other  appliances  used  in  his 
business  are  kept  by  his  HTvaots,  and  that  he 
cannot  wholly  escape  responsibility  by  delegat- 
ing the  performance  of  this  duty  tu  servants  : 
that  the  negligence  of  his  serraots  in  repairing 
or  in  failing  to  repair  machinery  is  not  neces- 
sarily the  negligence  of  the  master,  hut  tha;  it 
is  also  to  be  determined  in  each  case  wheUier 
the  master  has  exercised  a  leasonal^  supervi- 
«loa  over  bis  servants,  and  Teasonable  care  in 
seeing  that  his  machinery  is  kept  in  proper  con- 
dition, altliough  he  may  have  employed  com- 
petent servants  and  furnished  them  with  suit- 
able materials  and  instructed  them  to  keep  the 
machinery  in  repair.  As  was  said  in  Johnson 
V.  Boiton  Tow  Boat  Co.  aupra,  p.  315  :  "  The 
master  is  liable  in  all  cases  for  his  own  negli- 
gence; and  that  may  be  shown  by  a  defect  of 
such  a  nature  or  so  long  continued  as  to  be  of 
itself  evidence  of  negligence  in  the  master,  or 
the  negligence  of  a  servant  may  be  of  such  a 
character  that  negligence  of  the  master  may  be 
inferred  from  it.'  we  are  aware  that  this  rule 
is  somewhat  indefinite,  and  Is,  perhaps,  not 
precisely  the  law  as  it  is  generally  declared  in 
the  United  States.  NortKern  PaHfie  B.  R.  Co. 
V.  Herbert,  11«  U.  8.  642  [Bk.  29,  L.  ed.  755]; 
Benzing  v.  St^nteap,  101  N.  Y.  647. 

There  was  evidence  in  the  case  at  bar  that  the 
worker  at  the  time  the  plaiDtifT  was  set  to 
work  upon  it,  bad  been  for  a  long  time  in  a 
condition  which  made  it  dangerous  to  one  pick- 
ing  it  while  in  motion.  To  put  the  worker 
into  a  safe  condition  to  be  picked  white  in  mo^ 
Uoa,  it  was  n^wssary  to  take  oft  the  lags  which 
were  broken,  or  had  cracks  or  holes  m  them, 
and  to  screw  on  new  lags.  The  danger  was 
that  if  there  were  cracks  or  boles  in  the  lags, 
the  pick  might  get  caught,  and  the  hand  of  Uie 
person  picking  might  be  drawn  between  the 
rollers.  The  defendant's' servants,  whose  duty 
It  was  to  keep  the  machine  in  repair,  apparently 
only  renewed  the  lags  when  the  teeth  were  so 
far  broken  or  bent  that  the  machine  did  not 
do  good  work;  and  did  not  consider  that  the 
danger  of  picking  the  worker,  if  there  were 
holes  or  cracks  in  the  lags,  was  a  reason  why 
new  lags  should  be  put  on.  The  court  could 
not  properly  give  the  instruction  requested  in  a 
case  where  the  evidence  tended  to  show  a  long- 
continued  defect  in  the  macUne,  which  ren- 
dered it  dangerous:  and  a  habit  on  the  part  of 
the  defendant's  servants  to  renew  the  lags  only 
when  the  machine  ceased  to  do  good  work,  and 
without  rc^rd  to  its  condition  as  a  dangerous 
machine.  It  was  a  question  for  the  jury  whether 
the  defendant  used  reasonable  care  in  supervis- 
ing its  servants  who  were  employed  to  repair 
the  machine,  and  in  ascertaining  the  condition 
in  which  ita  machinery  was  kept;  as  well  as 
whether  these  servants  used  due  care  in  in- 
specting the  machine  from  time  to  time,  and  in 
repairing  it,  or  in  giving  persons  using  it  warn- 
ing of  danger,  if  the  condition  of  the  machine 
made  it  dangerous.  If  these  servants  used  all 
the  care  that  was  reasonably  required  in  keep- 
iDgtbemachine  in  proper  condition,  thedefend- 
ant  is  not  liable,  unless  it  knew  of  the  defect 
and  unreasonably  neglected  to  remedy  it  or  to 
give  notice  of  the  danger.  If  these  servants  did 
not  use  all  the  care  that  was  reasonably  required, 
it  was  for  the  jury  to  say  whether  the  defendant 
had  exercised  a  reasonable  anpervi^on  over  its 
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servants,  and  over  the  manner  in  which  the  ma- 
chinery was  kept  in  repair. 

We  think  that  the  instructions  given  by  the 
presiding  justice  were  substantial^  in  accord- 
ance with  this  view  of  the  law.  The  sentence 
that  "  it  must  appear  that  ail  these  have  done 
their  duty,"  may  fairly  be  taken  to  mean  that 
either  the  servants  must  have  used  d^^  care  in 
keeping  the  machine  in  re^ttir,  or,  if  they  did 
not,  that  reasonable  care  must  have  been  used 
in  supervisiog  them  and  thecondition  in  which 
the  machinery  was  kept. '  This  illustration  was 
not  given  with  reference  to  the  burden  of  proof, 
and  the  only  exceptions  are  "to  the  instructions 
given  so  far  as  they  failed  to  comply  with  said 
requests,  or  were  inconsistent  therewith." 

As  the  third  instruction  requested,  upon  the 
facts  in  evidence,  ought  not  to  have  been  glv&x 
without  some  modification;  and  as  the  atten- 
tion of  the  pre^ding  justice  waa  not  called  to 
particular  phrases,  and  the  general  tenor  of  his 
charge  waa  not  misleading,  the  entry  must  be— 

^eeptiojiM  overruied. 


Ida  L.  MURRAY,  Claimaiit, 

V. 

Edgar  M.  WOOD,  Assignee. 

1.  The  liabiUty  of  a  giuurdUui,  on  ac- 
count of  property  which  came  into  bis 
possession  as  guardian,  when  his  ward 
reached  the  age  of  majority,  can  not  be 
determined  by  a  court  of  InBolveoejr; 

■  his  accouDts  are  to  be  settled  in  the 
probate  court,  and  the  remedy  is  by  an 
action  at  law  upon  his  bond  for'  the 
amuuut  found  due,— the  action  to  be 
brought  in  the  supreme  judicial  court 
in  the  name  of  the  probate  judge. 

3.  Until  the  Kmount  of  his  indebtedness 
has  been  deteranined  In  the  prob»te 
eonrt,  an  action  cannot  be  malB- 
talned  either  at  law  or  in  equity,  in  the 
name  of  a  ward>  against  a  former 
Ifaardian*  to  recover  what  is  due  on  a 
settlement;  and  where  no  suit  bad  been 
brought  and  no  judgment  obtained 
upon  the  bond,  a  claimant  had  no 
provable  debt  against  the  estate  in  in 
solvency. 

(Berkshire  FUed  Haroh  83, 1SS7.) 

ON  claimant's  exceptions.  OverruM. 
Suit  upon  a  claim  filed,  proved,  and  al- 
lowed oriinnally  in  the  court  of  insolvency, 
under  the  laws  relating  to  insolvent  debtors, 
against  the  estate  of  William  H.  Murray,  an 
insolvent  debtor,  brought  into  the  superior 
court  upon  appeal  by  vxe  assignee,  and  tried 
before  'Thompson,  J. 

At  the  trial,  the  claimant  offered  to  prove 
that  she  was  born  July  7,  1860,  and  tiiat  Wil- 
liam H.  Murray,  the  said  insolvent  debtor, 
her  father,  was  duly  appointed  her  legal 
guardian  by  the  probate  court.  April  3,  1878, 
and  then  took  upon  him  that  trust,  and  had 
remained  and  acted  as  such  guardian  ever 
since;  that  he  instituted  proceedings  in  insol- 
vency; that  the  time  of  the  first  publication 
of  the  notice  of  Issuing  the  warrant  upon  his 
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petition  In  Insolvency,  or,  as  made  February  5, 

1885,  and  the  defendant  was  duly  appointed 
asBigDee,  March  3,  1885;  that  the  said  William 
H.  Murray,  while  euaixliaD  of  the  claimant, 
and  prior  to  April  SO,  1878.  received  into  his 
hands,  as  such  guardian,  $2,000  in  money,  her 

Soperty  from  estate  of  lus  father,  James  J. 
urray,  .and  that  the  sum  claimed  in  this  suit 
is  a  larf^  part  of  said  $3,000,  with  some  interest 
accrued  thereon;  that  said  suardian  never  re- 
ceived or  had  in  his  bands  as  the  property 
of  said  claimant,  as  her  guardian,  any  other 
property,  and  tbat  she  bad  not  and  never  had 
any  olber  property;  that  he  had  never  had, 
anil  bad  not,  any  charges  or  sums  due  liim  or 
to  be  made  against  said  claimant  as  tds  ward, 
or  against  ber  said  property ;  and  that,  at  the 
dme  of  inatituUng  proceedings  in  insolvency, 
as  aforesaid,  and  long  before  that  time,  and 
while  be  was  such  gu^ian,  the  said  William 
H.  Murray  bad  appropriated  to  and  for  his 
own  use  and  benefit  in  his  own  business,  and 
without  the  consent  of  this  claimant,  his  then 
ward,  all  of  the  principal  sum  of  said  $2,000, 
which  is  included  in,  and  which  with  some 
interest  makes  up,  tbe  amount  of  the  $2,056.48 
claimed  in  this  suit ;  and  tbat  said  William  H. 
Hurray  bas  never  filed  any  inventoiy,  and  has 
rendered  no  account  as  such  guardian  to  the 
probate  court,  and  has  never  been  cited  or 
requested  i)y  his  ward  or  anyone  else  to  render 
such  account  to  such  court,  tiut  ^e  knew  that 
he  owed  her,  as  ber  guardian,  said  earn,  and 
claimed  it  and  demantud  it  of  bim. 

The  defendant  claimed  that  this  suit  could 
not  be  maintaiQed;  that  it  was  not  a  debt  or 
claim  which  could,  under  the  laws  concerning 
insolvent  debtors,  be  proved  or  allowed  in  the 
prooeedlngs  in  insolvency,  and  could  not  in 
law  be  prosecuted  in  this  court,  certainly  not 
until  the  guanllan  of  the  claimant  had  rendered 
to,  and  settled  his  account  in,  tbe  probate  court, 
and  asked  the  court  so  to  rule  ;  and  the  court 
ruled  that  the  claimant  could  not  prove  her 
claim  until  the  amount  of  the  same  has  been 
ascertained  and  determined  by  the  probate 
court  in  the  settlement  of  the  account  of  said 
insolvent  debtor,  as  her  euaidian;  and  directed 
the  juiy  to  return  a  Tenfict  for  the  d^endant 
which  they  did,  and  the  claimant  alleged  ex- 
ceptions. 

Mr.  A.  J.  Waterman,  for  chiimant: 

This  claim  was  presented  and  proved  to  the 
court  of  insolvency  in  the  only  way  prescribed 
by  law. 

Pub.  Stat.  chap.  157,  g  29. 

Pub.  Stat.  chap.  148,  §  18.  providing  for 
actions  upon  guardian's  bonds,  is  not  an  ex- 
clusive remedy. 

Hicka  V.  Chapman,  10  Allen,  463 ;  Simtnons 
V.  AltMf,  100  Mass.  239  ;  l^ing  v.  Woodioorth, 
4  Allen,  826. 

In  this  case  it  would  necessitate  a  stay  of  the 
insolvency  prooeedings  until  judgment  could 
be  obtained  In  the  supreme  judicial  court  in 
this  county. 

Pub.  Stat.  chap.  148,  §  19. 
'  It  has  been  held  that  an  infant  ward  during 
guardianship  may  sue  his  guardian  in  equity. 

3  Co.  Utt  S  128,  bk.  2,  89  o  (3),  note  72;  Pick- 
ering V.  DeRodiemont,  45  N.  H.  79;  8  Bacon, 
Abr.  617,  Infancy  &  Ape;  Maton  v.  Mason,  19 
Pick.  010;  Hammond,  Ch.  Dig.  Iitfant,  4,  p. 
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821;  Reeve,  Dom.  ReL  822;  1  Ber.  Swift  (Ct). 
Die.  ]3p.  592,  508  [580];  2  Kent,  Com.  339. 

An  infant  may  sue  by  proeJuin  ami  when  be 
has  no  guardian,  or  when  his  guardian  is  in- 
competent. 

1  Am.  Dec  26;  Kirby  (Conn.).  Rep.  407. 

The  court  of  insolToicy  haa  juriadictioD  in 
equity. 

FuK  Stat.  chap.  157,  g  IS. 

Equitable  liabilities  shall  be  deemed  to  be 
debts  provable  against  an  estate  in  insolvener. 

Stat.  1884,  chap.  293. 

After  becoming  of  age,  the  ward  may  sue  tiK 
guardian  at  law,  and,  Id  aome  cases,  while  aa 

infant. 

Reeve,  Dom.  Bel.  883;  Ftetdv.  Tbrrw.^Vt. 
872;  2  Kent,  Com.  220;  HvtduTofl  t.  Shrvutt 
Beira,  1  T.  B.  Mon.  206;  15  Am.  Dec.  p.  100; 
Stannard  v.  Wltittietey,  0  Conn.  556;  1  Rev. 
Swift  (a.),  Dig.  598  [580];  Fiekering  v.  ft 
Bochemont,  45  N.  H.  79. 

In  ConarU  v.  Kendall,  21  Pick.  36,  it  was 
held  that  a  creditor  of  a  spendthrift  ooold  not 
sue  tbe  spendthrift's  guudian  upon  a  debt 
against  the  spendthiifL  It  was  auo 
that  there  were  authorities  for  an  infant's  suiBg 
his  guardian. 

Qrout  V.  Harrington,  19  Pick.  403,  decidfld 
that  a  boud  must  be  sued  in  the  name  of  the 
judge  of  probate. 

Hapsood  V.  Wmen,  7  Pick.  47.  decided  that 
a  former  guardian  could  not  sue  the  ward  far 
tort  committed  by  the  ward  against  tbe  guard- 
ian while  the  relation  of  guardian  and  ward  ex- 
isted between  them. 

MeLane  v.  Curran,  133  Mass.  631.  decided 
that,  while  the  relation  of  guardian  ami  waid 
existed,  no  action  at  law  can  be  maintained  by 
the  ward  agunst  the  guardian. 

Brookt  V.  Brooka,  11  Cush.  IS,  decided  that 
that  action  could  not  be  maintained,  and  that, 
in  that  case,  the  action  must  be  upon  the  specitl 
bond  given  by  the  guardian  for  the  sale  of  real 
estate.  The  reasoning  in  this  case  tends  to  sus- 
tain a  doctrine  upon  mcts  whicn  do  not  exist  in 
the  case  under  consideration. 

Measrt,  WUooz  A  Dewey,  for  defendant: 

The  claim  presented  and  allowed  in  the  in- 
solvent court  vran  for  mcmey  alleged  to  Iutc 
been  received  in  April,  1878.  by  the  insolvent, 
Wm.  H.  Murray,  in  us  capedty  as  guardisD 
of  Ida  L.  Murray. 

The  right  of  the  ward  was  only  to  an  ac- 
count in  the  probate  court  for  her  estate  in  tbr 
hands  of  her  guaitiian. 

This  mere  right  was  not  a  debt  provable 
against  the  insolvent,  within  the  meaning  of 
Kib.  Stat.  chap.  157,  §  26,  or  of  Stat  1884, 
chap.  293. 

The  relation  of  guardian  and  ward  does  not 
create  the  additional  relation  of  debtor  and 
creditor  for  tbe  estate  in  the  hands  of  tbe 
guardian.  Consequently,  at  tbe  time  of  tbe  first 
puUlcation  of  notice  of  issuing  tbe  warrant  in 
insolvency,  the  ward  had  no  such  claim  or 
debt  as  would  have  sustained  a  suit  in  law  or 
equity  to  recover  the  money  the  guardian  had 
received.  Her  remedy  was  through  the  pro- 
bate court  and  tbe  guardian's  bond. 

Brook*  V.  Brookt,  11  Cush.  18;  MeLam  v. 
Oan-an,  133  Mass.  631;  Buak  v.  Jfcore,  1S3 
Mass.  198. 

And  until  a  judgment  of  forfeiture  upon  tbe 
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bond,  there  would  be  notbiDg  in  the  nature  of 
a  debt  that  could  be  proved  against  the  guard- 
ian or  his  BUTetiei  in  uiBolTency.  and  then  only 
in  insolvency  proceedingB  sulisequent  to  such 
jud^ent  of  forfeiture. 

Lcnring  v.  KeiukUl,  1  Gray,  806,  806:  Frme/i 
V.  Morse,  2  Gray,  101-114;  BetiTieUv.  Bartktt, 
6  Gush.  335;  Sampton  v.  Clark,  3  Cush.  178; 
mUa  T.  Ham^  38  Me.  886. 

Field.  J. ,  delivered  the  opinion  of  the  court : 
AlUiough  Mairav  ceased  to  be  guardian  when 
his  ward  reached  the  age  of  twenty-one  years, 
bis  liability  on  account  of  property  which  came 
into  bis  possession  as  guardian  cannot  be  deter- 
mined a  court  of  insolvency.  His  accounts 
are  to  be  settled  in  the  probate  court.  If  he 
refuses  to  settle  bis  accoantB  or  to  pay  over  to 
the  ward  the  amount  found  due  on  such  settle- 
ment, the  remedy  is  by  an  action  at  law  upon 
his  bond,  which  must  be  brought  in  the  supreme 
judicial  court  in  the  name  of  the  judge  of  pro- 
bate. Pub.  Stat  chap.  189,  §  W;  chap.  148, 
18,  19. 

It  is  probably  true  that,  if  be  neglects  or  re- 
fuses to  render  anv  account,  the  probate  court 
could  still  prooeea  to  take  an  account  and  de- 
termine how  much  is  due  from  bim,  even  if  he 
was  beyond  the  reach  of  process.  Such  a  pro- 
ceeding might  be  necessary  when  the  bond  for 
anv  reason  was  invalid  or  the  penalty  was  in- 
sumcient,  but,  until  the  amount  has  been  deter- 
mined in  the  probate  court,  an  action  cannot  be 
maintiuned,  dther  at  law  or  in  equity,  in  the 
name  of  the  ward  against  a  former  guvdian.  to 
recover  what  is  due  on  a  settlement.  As  this 
amount  bad  not  been  determined  in  the  pro- 
bate court,  and  as  no  suit  had  been  brought 
and  no  judgment  obtained  upon  the  Ixtnd,  the 
claimant  hm,  when  she  presented  her  cl^m, 
no  provable  debt  against  the  estate  in  insolv- 
en<^.  Brookty.  Brookt,  11  Cush.  18;  McLane 
V.  CWnrn,  188  Mass.  681;  Lttring  v.  EendaU, 
1  Gray.  805. 


MANUFACTURERS  NATIONAL  BANK 
e. 

A.  W.  PERRY. 

Where  plaintiff  by  mistake  ovei^»aid 

defendant  on  a  check  drawn  by  hiui,  a 
rifcht  of  action  accrued  to  the  plain- 
tiff to  recover  it  back-  and  where  the 
action  would  be  barred  by  the  Statute 
of  Limitations,  fraudulent  conceal- 
ment, by  the  defendant,  of  the  factof  the 
overpayment  of  the  money,  would  avoid 
the  bar  of  the  statute. 

(Suffolk  FUed  March  2S.  1887.) 

ON  defendant's  exceptions.  Overruted. 
Action  of  contract  to  recover  back  money 
paid  by  mistake.  Tried  in  the  superior  court 
before  Bacon,  j.,  without  a  jury.  The  court 
found  for  plaintiff,  and  defendant  alleged  ex- 
ceptions. 

The  facta  appear  from  the  opinion. 
Mr.  Chester  BK.  Perrjr,  for  defendant: 
The  cause  of  action  acmied  more  than  six 
Mass. 


years  prior  to  tiie  commencement  of  this  suit, 
and  the  Statute  of  Limitations  pleaded  by  the 
defendant  is  a  bar. 

Union  Bank  v.  Knapp,  8  Pick.  96;  SturgitY. 
Preston,  134  Mass.  872. 

The  relation  of  defendant  to  the  plaintiff 
was  that  of  a  depositor,  which  is  not  a  fidu- 
ciary relation,  butsimply  that  of  a  debtor.  The 
defendant  owed  no  duty  to  the  bank  beyond 
that  duty  which  every  debtor  owes  to  his 
creditor.  In  this  respect  the  case  differs  from 
Atlantic  Nat.  Bank  v.  Harris,  118  Mass.  147. 

Concealment  by  mere  silence  is  not  enough. 
There  must  be  some  trick  or  contrivance  in- 
tended to  exclude  suspicion  and  prevent  in- 
quiry. 

Wood  V.  Carpenter,  101  U.  S.  186,  148  (Bk. 
26.  L.ed.807). 

The  evidence  was  InsnflMoit  in  not  proving 
the  circumstances  of  the  discovery. 

im. 

If  it  be  admitted  that  a  demand  upon  the  de- 
fendant is  not  a  condition  precedent  to  the 
plaintiff's  rightof  action,  still,  defendant  claims 
that  it  was  no  part  of  his  duty  to  ^  to  the 
plaintiff  at  any  inconvenience  to  himself,  in 
order  to  repay  this  sum.  He  was  in  no  default 
tUl  demand  was  made  upon  bim,  and  until  de- 
fault he  ought  not  to  be  charged  with  interest 
The  allowance  of  interest  pru)r  to  the  date  of 
the  writ  was  erroneous. 

mu  v.  Wareham,  7  Met.  488,  448;  Earle  v. 
Bidaord,  6  AUen,  549,  651. 

Mr.  Moorfield  Storey,  for  plaintiff: 

The  court  fbund  as  a  ffict  that  tiie  defendant 
had  fraudulently  concealed  the  cause  of  action 
from  the  plaintiff,  and  that  therefore  the  stat- 
ute was  no  bar. 

Pub.  Stat.  chap.  197,  §  14. 

The  offense  of  the  defendant  is  not  morally 
distinguishable  from  those  which  the  law 
deems  criminal,  and  it  may  be  doulited  whether 
it  is  disdnguisbable  legal^. 

Commonwealth  v.  Maaon,  105  Mass.  108: 
C^monweeUtk  v.  Titus,  116  Mass.  42. 

The  evidence  was  abundantly  sufficient,  both 
in  law  and  .in  fact,  to  sustain  the  finding  of  the 
court. 

Atlantic  Bank  v.  ffarris,  118  Mass.  147. 

The  concealment  was  a  fraud,  which  pre- 
vents a  demand,  and  the  defendant  cannot 
profit  by  it.  To  hold  otiierwise  would  be  to 
permit  toe  defendant  to  secure  the  free  use  of 
the  plaintiff's  money  so  long  as  his  fraud  was 
successful. 

Wood  v.  Bobbins.  11  Mass.  604;  Atlantic 
Bank  v.  Harris,  118  Mass.  147. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
court: 

On  February  34. 1879,  the  plaintiff  by  mis- 
take overpavi  to  the  defendant,  on  a  check 
drawn  by  bim,  the  sum  of  $200.  A  right  of 
action  then  accrued  to  the  plaintiff  to  recover 
it  back.  The  writ  in  this  case  is  dated  De- 
cember 4,  1886,  and  therefore  the  action  is 
barred  by  the  Statute  of  Limitations,  unless  the 
defendant  fraud uleotly'concealed  the  cause  of 
action  from  the  plaintiff.  Pub.  Stat.  chap.  197 
^  14.  But  the  evidence  Is  clear  and  decisive 
that  there  was  such  a  fraudulent  concealment. 
It  shows  that  the  overpayment  was  made  to 
one  Harper,  a  clerk  oi  the  defendant;  that, 
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upon  his  return  to  the  dofeodant's  store  on  the 
same  daj.  Harper  discovered  the  mistake,  noti- 
ced the  defen^Dt  of  it,  and  ret^uested  the  de- 
fendant to  allow  him  to  return  it  to  the  plain- 
tiff, and  the  defendant  refused.  Upon  Har- 
per^s  next  visit  to  the  bank,  within  a  few  days, 
the  bank  teller  asked  bim  if  he  had  been  over- 
paid, and  he  denied  it.  Harper  reported  this 
to  the  defendant,  who,  as  the  court  was  lustifled 
in  finding,  approved  it,  and  afterwards  kept  the 
money  without  ever  giving  notice  to  the  plain- 
tiff. Here  was  a  case  of  active  fraud  and  dis- 
honesty on  the  part  of  the  defendant,  by  wldch 
the  fact  that  he  had  received  the  money  was 
concealed  from  the  plaintiff. 

We  need  not  inquire  whether,  from  his  rela- 
tion to  the  bank,  his  mere  silence  and  conceal- 
ment of  the  fact  ot  the  overpayment  would 
not  of  itself  be  suffident  evidence  of  a  f  randu- 


lent  oancealmmt  within  tbe  statute.  He 
further  than  this;  his  directions  to  bis  dak 
not  to  notify  the  bank,  and  his  approval  aad 
adoption  of  Uielie  told  bythecle^  to  the  bank 
teller,  were  active  steps  takeo  by  him  to  prevent 
the  back  from  discovering  the  fact  that  be  bad 
received  the  money.  The  superior  coart  was 
required  to  find  upon  the  evidence  that  there 
was  a  fraudulent  concealment  by  the  defend- 
ant of  the  plaintiff's  cause  of  action,  whidt 
took  the  case  out  of  the  Statute  of  LitnitatkMO. 

The  money  was  obtained  by  the  defeodant 
wrongfully,  and  was  held  and  retained  by  bin 
fraudulently.  The  plaintiff  is  ^titled  to  in- 
terest from  the  time  of  the  receipt  of  it  by  the 
defendant  AUatOie  Bank  t.  fibrrd^  118 
Haas.  147. 

Exception*  ODorrvled. 


Ehd  or  Casbs. 
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ABATEMENT.  Sea  Aonov  OB  BuxT.  8-18; 
Cbdohaii  Law  XL ;  Kcibasgb. 

ACOESSIOir  AND  CONFUSION  OF 
GOODS. 

1.  Where  two  lots  of  loM,of  tbe  same 
lualtty  and  mark,  owned  or  different  par- 
ies, become  Intermixed,  wlthont  the  fault 
}f  dfcher  party,  before  arrlTlne  at  the  mill  at 
irbich  they  were  to  be  sawed  hy  one  of  the 
jartles,  each  owner  will  be  entitled  to  his 
nwportional  part  of  the  whole  Imuber 
nanofactured  from  the  logs. 
JforMa  T.  Mum  (Me.)  985 
3.  If  the  party  sawinif  the  logs  converts 
o  hifl  own  USB  more  than  hts  part,  he  will  be 
babla  in  trover,  without  a  special  demand, 
iw  the  aweaa  so  eenTartad.  IS. 

Bam  Aim  ITonta. 
Fraudulent  Intermixture.   (Me.)  96S 

kOCOBD  AND  SATISFACTION.  See 

Bills  ahd  Koxbb,  18;  OoxFitoiczBa. 

In  an  action  on  a  note,  under  a  plea  of 
myment,  evidenee  is  not  adala^le  of 
le  delivev^  of  personal  property  under  a 
ibeeqnent  and  Independent  agreement  aa  an 
«»cK»rd  and  satisAwtion,  the  adivety  and  re- 
st^ tbereof  not  being  spectfloaily  set  forth  In 
le  answer. 

ZTZhA  v.  MUttt  (Mass.)  872 

.COOVNT.  Bee  Bzbodtors  aud  Ai»izn- 
xsmATOBS.  81,  m.;  Pbircifil  akd 

AUHT.IO. 

1.  In  a  suit  a  snrrlving  partner  upon  an 
■4st>nat  due  the  firm  for  hire  and  keeping  of 
yraea,  medical  serrlees  rendered  by  derend- 
it  to  plaintiff  after  death  of  his  partner,  filed 
aet-off,  do  not  create  such  a  mutual  open 
B«soant  as  to  save  the  Items  thereof  from  the 
atute  of  IdaOtatlona. 
^ZdrA^v.AmACHBSB.)  788 

9.  The  meie  right  to  eet  off  indepeadent 
»bte.  under  the  statute,  Is  not  Bufiident  to 
^ate  a  mntnal  epaa  aeeonnt.  2d. 
3.  One  of  the  elements  of  a  mntnal  open 
s^oimt  Is  a  mutual  agreement,  express  or 
plied,  that  tlie  Items  of  the  account  upon 
9  one  side  and  tbe  other  are  to  be  set  off 
0.  2L,     m.  i 


against  eadiother,  so  that  the  balance  on  either 
Bide  is  Uie  debt  between  the  parties.  Authori- 
ties cited.  23.  788 

4.  Pub.  Stat.  chap.  11,  %  IS,  gave  one  tenant 
Oie  right  to  recover  of  a  cotenant  one 
half  of  the  amount  of  taxes  paid  on  tiie  com- 
mon proper^,,  If  such  right  aid  not  already 
exist,  and  the  amount  can  be  recovered  In  an 
action  upon  an  aeeonnt  annened. 

Kitea  v.  ClmnA  (Mass.)  118 

5.  An  oral  agreement  between  two  tenants 
In  eommon,  that  one,  in  consideration  of  the 
sole  use  and  ooeupatUni  of  the  land,  will  pay 
the  other  what  the  occupation  of  the  other 
shall  be  nasonably  worth,  will  sustain  a  re- 
eovei^  upon  an  Item  la  an  account  an- 
nexed, for  "three  years'  rent  of  the  undi- 
vided half*  of  the  property,  the  proof  havlDg 
ascertained  such  reasonable  value.  Id. 

6.  In  an  action  for  an  accounting  be- 
tween two  Joint  owners  of  a  mill,  an  as- 
signee of  one  party  who  subsequently  occu- 
pied tbe  propeiW,  can  not  be  Joined  and 
made  to  account  In  the  same  action,  nor  is  the 
assignor  accountable  for  the  time  his  assignee 
occupied, 

Patttnm  v.  XOogffiOaan.)  848 

7.  An  action  (tf  book  account  wHl  not  lie 
in  the  name  ot  both  husband  and  wife  to  re- 
cover for  her  serrleea  rendered  during 
coverture. 

GoodaU  V.  JVvcff  AOmr.  (Vt.)  886 

8.  An  objection  to  such  misjoinder  may 
be  made  cm  the  coming  in  of  the  auditor's  re- 
port. Jd. 

BBiars  Am>  Kotk& 

In  a  mutual  account  tliere  must  be  mu- 
tual dealings  between  parties.  (Mass.)  788 

Action  upon  account  annexed  for  sole  use 
and  occupatiai  by  one  of  cotenants.  (BbMs.^ 

Action  of  book  aeeenst  for  earnings  at 
wlfa   (Vt.)  886 

Where  an  accounting  is  to  be  liad.  It  Is  not 
necessary  to  aver  wUlugneai  to  puform. 
(Mass.)  906 

ACTION  OR  SUIT.  Bee  Aooouin;  Ar- 
PBU.;  AsBiTBATiOH  AKD  BsnuoHCi; 
AltBMT;  AlUUU  AMD  BuiBBT,  Z.;  As- 
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BAauBDi;  BiLu  jLin>  mma,  V.;  Chk- 
TiOKAU;  Cloud  oh  Trrui;  GoicnoM- 
IBB;  CoimtACT.V.:  Cosn;  Coubts;  Cbm- 
.  utAL  Lam;  Damaobs;  Debt;  DBConn; 
D18COTBBT;  £jKCncBnT;  Bhtbt.  Wkit 
OF;  EqotFT;  £bbOR;  Etidhkob;  EXCEP- 
TIONS; EXBCDTIOK;  EZBOUTOBS  JJXO  As- 

.  loBinrBATOBs,  T.;   Faia  iKPsnon- 
HBIT;  FoBomui  Bbtbt  urn  Dbtaibbb; 

FOBFKITURE ;  FrAUD  AKD  FBAUDUIXRT 

CoBTBTAHoa;  OAxraa,  d;  Oabbibhhbbt; 

HUBBAHD  ABD  WlFB;  IbJUHOTION;  IB- 
BUBABOB.  18;  IbTBBFLBADBB  ;  JUDGKBBT; 

Jdbt;  Laohbs;  Labplobd  abd  Tbbabt. 

y.;IdBBLABI>8LAn»^  lAKtTATKOI  or 

Aoxunrj  MALnnouB  PBoaonmui;  Mab- 

DAMUl;   MaIBB  ABD  SlBTABT;  HiLLS 

ABD   Daw;   IfoBTOAO.  Mdbxoifal 

C!OBP(HLATIOB8;  NbOLKSHOB;  NbV 
Tbial;  Nobsuit;  NuiBAHCB;PHlfAi;rXU; 

PLBADiBa;  Bbhotaii  of  Oauab;  Rb- 

PLBTIB;  iteFOBT  ABD  OaBB  HaDB;  Bh- 

viBW;  Set-Off  and  Couhtebolaih; 

fiHBBIFr;  SnCDIO  PEBVOiBKAXOB;  TSB- 

dbb;  TuaPABs;  Tbial;  '  Tbovbe  abd 

OOBTBBBIOB;  UbB  ABD  OOOUFATIOS;  WlX- 
XB8S;  WbET  ABD  PbOOBBS. 

1.  Whatever  the  form  of  an  action,  if  it  Is 
fonaded  wtf rely  npm  itatate  and  the  object  is 
to  recover  a  penal^  or  f oif eitnie^  U  1b  a  peul 
action,   Aathorities  cited. 

Mum  t.  OurtiB  (Tt)  470 

d.  Thevord  rait  has  in  practice  been  eon- 
■Idered  criminal  proseevtiau  as  well  as 
dvil  proceeding.   Authinitles  dted. 

OimmmwaM  t.  Mcon  (UMm.)  821 

8.  In  an  action  for  damages  for  breach  of  a 
contract,  the  a>d  dfcinnnwi  elainae  of  the 
compl^nt  ^Teraa  the  Juriadietion  of  the 
coort  as  to  amount,  and  not  what  the  pi»^M*^ 
recorera  on  the  trid. 

2btm  tffEamden  t.  Mmein  (Cono.)  084 

4.  When  the  writ  is  iHusd  agalMt  the 
owners  of  a  veasel  l^flotitiow  hbhib. 
and  the  defendants  appear  and  deftnd,  U 
mnst  be  presomed  that  the  tme  ownen  haTO 
defended,  and  it  Is  anneeenMry  to  prove 
their  ownerahlp. 

Baxter  t.  Doe  (Mass.)  105 

6.  On  adndssion  aa  a  e<^laintiir,  an 
Sbdmlnlatrator  has  a  rifi^t  to  adopt  the  al- 
legations of  the  orlfflnaf  eomplamt.  so  far 

as  they  are  applicable,  and  supplement  and 
modify  tiiem  by  allegations  In  hjs  apidloatioB. 
BamUohf,  Lcm^Mor  (Conn.)  147 

A.  A9ftw/a«£Ha«^nBi«wo  only  vf  Uvea 
partlea  who  JoinUx  and  smiaDy  vaeoB^ 
niaed  to  the  State,— ^  leaBon  beiu  alleiced 
whT  the  other  la  not  Jdned,— can  am  be  ras- 
tained. 

State  T.  Ohandftr  (Me.)  840 

7.  B«T.  Stat.  chap.  188,  g  90.  providing 
that  In  case  of  the  damilt  of  a  reeosnis- 
aaee  "  pxocess  shall  be  iBBoed  against  such 
<tf  the  cimiuors  as  the  proBeootlng  par^  ffi- 
notBt"  does  not  Mtthmaa  a  Miigoinder 
or  nonjolBder  of  partlea.  id. 

5.  In  8etl(mB  «b  eontraetu,  obJeetlon«  to 
B«Mi|olnd«r  of  defendant,  bb  a  general  role^ 
m.  B.  B.,  T.  m. 


oaa  be  takan  only  brplMlB 
AntboxMaB  oUod.  U.  Ml 

9.  If  from  plaliitlfl^  pleadings  it  appem 
that  another  pets(»  not  made  MeBdantna 
a  Joint  contractor  with  thoae  who  are  defcad- 
anta, — there  being  no  averment  of  the  death  eC 
Boeh  person,  wich  wnAoladar  wmf  be 
takeia  advaata^a  of  ay  danKBsw  ss 

10.  It  Is  ground  of  deaaarr—  vbes*  too 
many  persons  are  made  dafbadanta*  and  It 
appean  upon  the  faoe  oC  i^afaittA  '  " 
Authorities  cited. 

11.  Where  three  or  more  partlea 
Jointly  and  severally,  all  are  ta  be  aaad  la 
one  action,  or  eaeh  may  be  sned  aararalfar* 
Authorities  cited.  M. 

12.  The  pendeaoy  of  anathw  SMtlaa 
for  the  same  cause  in  another  State,  if  pieada- 
ble  at  alt,  can  only  be  pleaded  In  alMiAnaaaW 
and  not  In  bar. 

Moon  V.  Qpiegd  (Mass.)  4>1 

18.  Apvearanea  in  a  anlt  on  a  jada 
meat,  wa  pleading  tbelnvalidlQr  of  tlw  fn^ 
ment,  is  ncri  a  waivw  of  tite  right  to  M« 
a  writ  of  error  to  review  tin  Inagmaat. 
AHMT.JfoCbrMiaft(MaBB.)  811 

Bbibfb  abd  Koxbb. 

Deftaad.  (Conn.)  SH 
One  defeated  on  ground  of  bumper  tem 
of  remedy  is  not  prevented  from  maintaMag 
subsequent  action  in  proper  form.  *■  OlaasO  sn 
Slatutorr'prooeedings  muat  be  atricUy  vaKd. 
(Me.)  « 
By  aad  agaiaat  the  State.   (Maaa.)  m. 

Partieat  nominal  and  reaL  (Me.)  SB 
Executors  or  admlnlBtratanL  ttJooiL)  \C, 

MS 

To  actlfm  upon  Barignmwit  of  dmae  la  a^ 
tlon.  (Conn.)  117 
Jdnder.  (Ms.)  m 
Jolflder,  nonnalda&ti.  (Oonn.)  n?.HB 
Joinder InactkmsofseAia/asiBiL  (M«^M 
Nonjoinder;  plea  in  afaatemest.  pta)  m 

Waiver  of  mis jcdnder.  (7t)  W 
Omisskm  of  partlea;  amendment  fntrodnctag 
proper  partlea.  (7L)  H 
When  a  ddlntle  time  la  fixed  fw  Oe  pv- 
formsnce  of  a  contract,  no  deBaaad  er  a»> 
ttea  is  neceesary  befwe  Mnglng  Baaoaonfor 
brea<di.  (C!onn.)  a 
▼oaaeitzaBBttaiyMllon.  ^)  Stt 
Statement  of  venue  m«y  be  laid  «poii. 
of  deolaratton  or  ^ton  bodyof  It.  Qb.) 

SarvlTal  of  acUoBS  for  death 
negligeooe.  (Mass.) 

AdiOBa  which  anrvtve  death  of  ^  

(Haas.)  «r 

Abatemest,  pending  actlw.  ^Joan.)  IS 
^^ypearaae^  effect  ^Ibbb.)   87S^  fig 
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Spedal  ■ppeuiDoe  tax  porpon  of  obleetUm 
to  joriadlotton  doM  not  give  iarimotion. 
(HaL.)  888 

ADHmSTRATORS.  Bee  StionTOBS 

AKD  AmOMISTBATOBS. 

ADMUnSTBATOR  DE  BORIS  RON. 

Bee  BxBCTiTOBS^um  AzwrnxiTBATOBe,  I. 

ADMIRALTY.  Bee  Ships  abd  Bhiffino. 
ADMUUBIORS.  Bee  ErnmiKn,  TL 
ADUUTERATIOR. 

1.  In  a  eoa^la^t,  under  Act  1886,  chap. 
S18,  %  9.  for  having  !□  possession,  with  la- 
tent to  sell*  milk  containing  less  thiut 
18  per  cent  of  milk  aoUds,  it  u  not  necee- 
■aiy  to  negaUve  the  exception  of  the  months 
(rf  M»'  tM  June,  ai  theulogaAloaof  time 
flontamed  in  the  oonidaint  la  material,  and  of 
itself  exohidM  theee  month*. 

OmmoMMatth  t.  XimnUon  (Heai.)  888 

2.  TheproTisItms of  the  AmendalMy  Stat- 
ute of  186e,  chap.  818,  were  Intended  to  be 
a  snhstltute  for  the  ivovlslona  of  the  Statute 
of  1844.  chap.  810,  g  4,  and  the  Statate  of 
1886  contains  all  the  proTislons  which  were  In* 
tended  to  be  In  force  after  Its  passage,  con- 
eendttif  the  taking  of  samplea  of  ndu,  the 
analysis  of  them,  and  the  use  of  the  results  of 
the  analyelB  as  erldoiee*  /d 

8.  On  a  complidot,  under  Pub.  Stat.  diap. 
67,  g  19,  for  having  In  possession,  with  intent 
to  sell,  adulterated  milk,  the  fact  that  the  team 
of  defendant,  bearing  his  name  and  number, 
was  at  the  corner  of  a  street  in  the  early  morn- 
ing, and  that  defendant's  servant  was  on  the 
wagon,  and  the  collector  of  milk  samples  took 
from  one  of  the  cans  a  sample  of  milk  below 
legal  standard,  furnished  evldeaee  of  an 
Intent  to  sell,  which  was  properly  submit- 
ted to  the  Jury. 

OmmoHweatth  r.  Bmith  (Mass.)  806 

4.  In  a  prosecution  for  having  In  possession 
adulterated  milk  with  intent  to  sell  the  same, 
if  the  moclmea  roaerred  has  not  betm 
sealed  air  tii|^t,  and  has  been  so  added  to  or 
tampered  with  that  eorroet  MalyaU  Is 
rendered  impoaaibla.  defendant  has  been  de- 

S rived  of  the  safeguard  provided  for  him  by 
taL  1884,  cliap.  810.  g  4,  where  the  evidence 
relied  on  against  Iiim  is  of  an  analysis  of  milk 
taken  from  bis  store  or  cart. 

OtmmoKwealtk  v.  Loek/utrdt  CHass.)  776 

5.  The  effect  of  the  addition  of  a  few 
drops  of  carbolic  aotd  added  to  the  apeet- 
aaeo  reserved,  for  the  purpose  of  preswving 
It.  was  properly  snbmltted  to  Um  Jury. 

Qmmmmalthr.  Spear  Qiam.)  487 

6.  If  parties,  not  oBdal  laapeetora, 
furnish  evidence  of  milk  taken  and  ana- 
lywd  br  them,  even  if  they  failed  to  ob- 
serve all  the  requirements  of  Acts  1884,  chap. 
810,  g  4,  teetimonr  thereof  could  be  received 
and  considered  by  the  Judge,  and  the  fact  tlwt 
they  were  not  omeSal  inspectors  Is  not  Imp(Mrt- 
ant.  Jd. 

Bbimiw  ajko  Nooib 

SuflSdency  of  Indletmentvunder  Acts  1886, 

M.  B.  B.,  T.  m. 


lAap.  18,  g  8,  for  having  in  poesssdon,  with. 
Intent  to  sell  ndlk  containing  use  than  18  per 
cent  of  mUk  solids.  (Mass.)  888 

Buffldm^  of  erldeBee  of  Intent  to  idl 
milk  below  legal  standard.  (Mass .)  80S> 

Evidence;  analysis.   (Blass.)  776,  777 

Bufflciency  of  proof  of  analyds  of  milk,  un- 
der Pub.  BUL  chap.  08,  gg  1,  a.  (Mass.)  4ST 
Specimen  not  thorbughly  sealed.  (1U88.)77T 

ADULTERY.  Bee  Hqsbaxd  axd  Wm^ 

14,  16,  17.  19. 

Where  a  ree««nlsaBee  bound  the  princi- 
pal to  sppear  before  the  superior  court  to  an- 
swer to  a  complaint  for  the  crime  of  adul- 
tery, he  having  in  fact  ben  ladieted  in  that 
court  for  lewoand  lasdvious  eohabttation, 
the  recogniauce  is  not  therefcne  Invaltd.  It 
binds  the  defendant  to  appear  and  answer  to 
any  offense  substantially  included  la  the  of' 
fense  described  In  the  complaint 
OmamumMk  t.  Tmmt  (Ifass.)  850- 

ADVERSE  POSSBBSIOR.  SeeENTBT,. 
Wbit  of,  8;  LnoTAnoM  or  Actiors,  I. 

ArriDAVIT.    See  Abbhv,  1,  %;  It>- 

FUTIH,  8. 

AGENT.  Bee  Frinoifal  Ain>  AexNT. 

AGREED  CASE.  See  Bsfqbt  axd  Oub 
Mahb. 

ALIBI.  Bee  OBOfiKAi.  Law.  80. 
AUHONT.  Bee  Hubbaxd  avd  Wivb,  8. 

AICTRATION  OF  INSTRUMENTS. 

In  an  action  on  a  contract  for  subscription  to 
a  book  pnblidied  in  parts,  plaintiff  having  te^ 
tifled  tut  be  signed  a  prmted  fbrm  of  eim- 
traet  and  that  material  portioaa  thereof 
had  been  filled  in,  after  his  signature, 
without  his  kaowledflfe  or  consent, — Stid^ 
the  court  properly  instructed  the  Jury  that  If 
the  alterations  were  so  made  the  contract  could 
not  be  enforced. 
Ongood  v.  iSbwium  (BCasi.)  871 

BniKn  ASD  Nona. 
Haterlal  alteration  to  avoid  emitimct.  0^*^ 

Change  In  deed  from  Adolph  to  Augusta, 
being  material,  the  deed  Is  fatally  defective* 
wlthont  a  new  attestaUcm  and  acknowledgment. 
(Conn.)  66T 

ANIM&IJ9.  Bee  BvrosnoB,  1. 

1.  Where  the  owner  of  cattle,  placed  out  at 
pa«tare»  sues  the  wistor  for  damages  for  the 
death  of  the  oattlot  cudminK  that  they  were  In- 

Jnredl^  the  negligence  of  Uie  agistor,  the  Inns 
ten  of  proofis  upon  the  plamtlfl  to  show 

such  BO^lMB0e> 

Wood  V.  jSmiob  (Mass.)  488 

S.  A  person  who  sells  a  horae  to  a  man  aa 
a  MBtle  and  kind  horse— a  good  family  horse 
—is  not  liable  to  the  wife  of  the  purchaser 
for  Isjurlea  received  while  riding  witix  her 
husband,  by  the  horse  running  away  and  throw- 
ing her  frain  the  caxrlage,  when  it  iq^waza  that 


Digitized  by 


Google 


Amm— Aftbai.,  IV. 


he  andersftood  the  borae  wu  to  b*  wad 
lijr  the  IraabaAd  In  hlB  bnria«m  of  peddling 
•ewlDg-macblQeB,  and  did  not  know  that  the 
home  was  being  pofdiaaad  for  tibe  wife,  or  (or 
her  use. 

Oatrkff  T.  ^ardm  (Me.)  986 
8.  In  an  aoUon  for  dMUWM  for  InjorieB 
TSBUlUng  from  the  bite  of  adoif*— .S«m,  not 
«rT0T  to  admit  the  evidenea  of  another  per- 
son that  ahe  had  prior  thereto  beoi bitten  by 
the  annii't  doK* 
migmM  T.  DodMm  (Me.)  894 
4.  Where  a  yonne  girl  waa  thrown  down  by 
defendant ■  dog,  a  wi^  BngUah  maatMI.  and 
he  inflicted  a  wound  upon  her  hip,  two  Inches 
deep,  from  which  ahe  became  afflicted  with  blp 
dlaoue,  and  there  was  some  erldence  to  show 
that  the  result  was  eontrlbnted  to  by 
hereditnrT-  scrofUln.— .fiUd,  a  Terdlet  for 
$1,450,  which  by  the  atatate  la  to  be  doubled, 
waa  not  ezcesslTc.  H. 

Bum  asa  Kovn. 

Injmy  ts  cattle  at  pMtnret  bnrden  m 
b^Ior  to  show  negligence.  (Mass.)  428 

Where  one  receives  a  heifer  to  pasture  on 
contract  to  return  at  the  end  of  the  season,  the 
burden  Is  on  him  to  show  his  Inability  to  per- 
form his  contract  by  reason  of  an  Act  of  God 
<»■  that  death  waa  not  caused  by  his  want  of 
care.  (Uus.)  438 

It  appearing  that  an  animal  Is  -Tlelons  and 
Inclinea  to  do  hurt,  and  the  owner  has  notice, 
expieas  or  implied,  the  law  imposes  on  him  the 
da^  to  keep  the  animal  aecnre.  (Me.)  890 

An  action  for  tnjoriea  frmn  the  Ute  of  a  dog 
la  baied  <n  nag^lnnoe  of  Ita  owner  and  it  u 
necosaaiy  to  prodbce  proof  of  sofrntsr.  (Me.) 

895 

If  one  sells  a  horse  to  a  liTery-stable  keeper 
on  a  ftilae  warrant  to  be  kind,  and  a  third  per^ 
son  Uring  from  the  purchaser  Is  Injured  by  the 
Ttcknuneas  of  the  hors^  the  sdkr  wUl  not  be 
UaUe  to  the  tetter.  (Mo.)  887 

ANSWER.  Bee  PLBAoma,  9. 
APOTHECART.  Bee  InroxiOATiHa  Lni- 

U0B8,  8. 

Where  a  person  carelessly  labels  a  deadly 
poteoa  M  ft  bnrasleee  Bsedlelne*  patting  It 
tm  thenurket  as  sodi,  he  will  be  Untdo  In  tort 
to  any  poaon  who  should,  on  the  strength  of 
the  lu>el»  purchase  and  use  Che  ccmipound  as  a 
medicine  and  reoelve  Injury  thonnrau.  Au- 
thoritl»  dted. 

Qoirtar  T.  .Hbrdm  (Me.)  288 

APPBAU 

1  Whes  Lnft;  Bimr  va 
n.  What  Opbk  on  OowauinieD. 

III.  PbOBATB  APFRAIh 

IT.  FbOK  JtJBTICBS  OF  1SX  FUGK  kSO  In- 
FBBIOB  COUBTB. 

V.  BOHD. 

Bbuvb  ahd  Nona. 

See  OntnoBABi;  GBtmnAL  Law,T.  ;  Sbbob; 
BxoBFTiOHB;  Executobs  ajtd  Ajncnrm- 
raATOBB,  17;  BxFOBT  ADD  OuB  Masb; 
Rbvibw. 

H.  B.  B.,  Y.  m. 


L  Wbbh  Ldbb;  Rictt  m 

1.  An  appeal  to  the  full  court  UoafrM  the 
order  ofaalacle  JnatteerefodngtolkaM 
Issues  for  a  inrylaaaeqaUvcaaa.  AnthoEfr 

ties  cited. 

MtirtatanU  ITat.  Bank  t.  MntUm  (MMm.)  731 

2.  Therl^drt  to  appeal  Is  not  otmflBedto 
l^al  parties.  Dot  extends  te  mil  whose  pecn 
ninrj  interests  are  nffeoted.  Aotboritisi 

cited. 

Pim«  T.  GotOd  (Mass.)  438 
n.  What  Opbn  ob  Oorbidkbxdi. 


8.  Where  no  oUestlon  to  the  waatof 
proper  iMurtles  has  been  taken  until  afiar 
an  appeals  this  court  will  not,  of  Us  own  my 
Hon,  require  new  parties  unlM  IndlRNasable. 
<yX>a^  T.  BMokgr  (Mass.)  S14 
4.  A  party  who  goes  to  trial  witboat  eb- 
Jeetlon  cannot  afterwards  oMm*  tint  the 
Mn  of  partienlan  was  am  anSelesdy 
apeelfle. 

Jfoths  T.  yomw  (Conn.)  651 

0.  Whether  erldeaee  waa  Improperly  !»- 
red  is  no4  reviewable  nalosa  it  was  ^ 


cdved 

Jeeted  to  In  the  trial  oourt. 
2mm  ^  SridgUdoUr  t.  Tmss  ^  Jhilan 

(Conn.)  IM 

6.  Wherea 
admission  o: 
grvrnmi,  which 
terwards,  on  anwal,  claim  that  tba  raUngof 
the  ooart  In  rejecting  It  was  emwaooa  on  a» 
other  g:ronBua,  such  as  the  foim  of  tba  ham 
raised  by  the  pleadinn. 

JDiekinton'B  Appeal  (Oonn.)  IQ 

7.  When  the  evidenoe  la  frimflttTilngb 
the  court  will  not  set  aside  tba  wardlet  oa- 
leas  ft  ts  cleariy  acafant  Oa  might  of  arl- 

doice. 

PvfMm  ^.IMMOmMl  B.  a.  Of. 


0^ 


TU.  FB0B4TB  Anatiw 


8.  It  is  the  dntj- of  the  anperiov  eoert 

to  decide  an  i^pMl  taken  to  It  ban  an  ocds 
of  the  probate  court. 

WOeoafa  Appeal  (0>nn.)  Vtl 

9.  To  ttititie  a  collateral  heir  to  an  appesl 
after  the  time  therefor  haa  alapaad,  in  cass 
of  mistake,  etc*  under  Her.  Biu.  cb^  ML 
g  26,  it  must  upear  that  the  petttloner  oada 
reasonable  enmaTors  to  seaatmah* 
appeal,  and  ezndsed  reaaonaUa 
in  proaeentia*  his  potitioB. 

AJMnT^)  HI 

IV.  FBOK  JusnOBB  OT  THB  Pbacb  ASD  If- 
FXBXOB  COUBTB. 

10.  Where,  after  thdr  transmhsttm  f^om  aa 
Inferior  court  to  the  superior  court,  thaeri^ 
nal  oomplniat  and  warrant  are  loat^  aae- 
oadary  arrldeaee  may  be  ^raa  of  ttrir 

contonta. 

Ea»cbiUr:Bevtuld$Ot$M,)  MV 

11.  Certlfl^d  eoplea  of  the  f  i  iiaipl  a  Inl  mJ 
warrant,  and  of  the  record  of  theinf  ericccoBt 
may  be  filed  la  the  svparior  eoaii  ataav 
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bafbr*  the  toU.  AnthotiUM  cited. 
Jd.  806 

13.  The  discretion  of  the  oonn^  eourtgiWDt- 
ing  an  appMd  on  a  petltioD.  under  BeT. 
tvwa,  %  143B,  will  not  be  rarlsed,  'wh&f  the 
court  found  that  petitioner,  through  the  fraud, 
accident,  or  mistake  of  the  offlur,  oerer 
oelved  a  copy  of  the  writ,  and  waa  therebj 
deprired  of  his  day  in  court. 

jrwi0H>T.Ffln<0r(Vt.)  821 
18.  In  each  proceeding,  eoata  are  not  al- 
lowable to  petitioner.  M 

y.  BOHDO. 

14.  On  an  appeal  ttom  a  judgment  ren- 
dered br  a  trial  justloe  to  the  superior  court, 
under  the  prorlnons  of  Pub,  Stat.  chap.  165, 
§g  S8,  29,  the  Jnstlca  may  axamlwe  opon 
oath  the  persons  offered  as  anretlea*  and  all 
other  wltoeBKB  produced  by  either  party. 

I^ker  T.  Bnm  (Mass.)  418 

10.  Defendants  have  an  intereet  In  the  qne»> 
tion  of  the  anfielener  of  the  anrotlea  on 
an  appeal  taken  by  the  plaintiff,  and  they 
have  the  right  to  be  hemrd  upon  thla  qnes- 
ikn:  and  where  the  trial  Justice  bad  extended 
the  time  for  reconitalog  to  a  day  certain  in  the 
future,  this  wonld  have  been'notloe  to  the  de- 
fendants; but  an  Indefinite  eacteaeion  in 
the  future,  to  suit  the  maclBtrate's  convenience, 
without  notice  to  deferaant^  dqnrived  them 
of  their  right  to  be  beard,  and  the  a>ppeal 
waa  mot  Ses»l]y  allowed  and  perliftoted. /d. 

16.  Where  the  record  on  appeal  read  that 
the  par^  "filed  a  bond  not  approved  or  dis- 
approved by  the  said  court,  as  no  motion  was 
made  by  either  party  requesting  approval  or 
disapproval,"  the  court  wOl  construe  the  entry 
aa  detUaring  that  the  anretlea  were  sufficient, 
but  that  the  bond  was  not  approved  or 
disapproved  by  such  court,  as  no  motion 
was  made  by  either  party  requesting  approval 
or  disapproval;  and  will  hold  it  a  sufficient 
GcmpUance  with  the  requlrem«it  of  the  stat- 
ute to  give  jnrladletlon  to  the  lupeiior  court 
over  the  case. 

Smoton  V.  DimerQtam.)  195 

Bancrs  axd  Nona. 

A  decree  In  favor  of  several  parties  respect- 
Irely  cannot  be  Joined  to  make  the  amount 
neceasaiT  to  ^ve  jurlsdletloB  to  the  court 
appealed  to.  (Mass.)  4SS 

Bicht  under  Bev.  Stat.  chap.  68,  S  iiS.  in 
case  St  aoddent.  mistake,  defect  of  nMlce,  or 
otherwise  without  fault,  <Me.)  608 

Discretion  of  county  court  in  granting  ap- 
peal where  petitioner,  through  fraud,  acdaent, 
or  mistake,  la  dqwlved  of  bis  day  In  court; 
coats.   (Vt.)  833 

Instances  of  modification  of  application  of 
rule  that  the  appeal  Is  waived  when  pay- 
ment of  Judgment  Is  accepted.   (Mass.)  801 

Party  accepting  benefit  of  Judgment  Is  es- 
topped to  appeal  from  It.   (tSuu.}  890 

Stare  deeisls.  (He.)  S3S 
Admlsatons  of   erldeaoe;  axecptioaa. 

(Mass.)  1S3 
QneatloBa  <»pen.  One  of  several  Joint 

denndanta  tat  equi^,  by  his  sole  iq>peal,  severs. 


and  brinsB  up  only  so  muob  of  the  case  and 
such  of  the  parties  aa  are  necessary  for  the  de- 
termination of  his  rights.  (Hasa.)  485 
Waiver  of  enora.  (Mass.)  891 
Objections  not  properly  taken.   ^lass.)  761 
Matters  resthig  in  discretion  of  court  not  re- 
viewed. (Vt)  833 
Plndlngs  of  fact  cannot  be  revised.  (Uass.^ 

CondoslveiMSS  of  findlngB  of  ^t  of  single 
Justice.  (Mass.)  9Q» 

DeoUtm  of  single  jostice  in  matter  of  &ct 
will  not  be  nversed  unless  clearly  erroneoua. 
(Maaa.)  757 

Presumption  la  in  flmr  of  a  ruUng;  (H^ 

Kesnmptitm  Uiat  nillng  of  jodge  reoetvlnff 
or  rejecting  evldfflice  waa  rl^t.  (Uass.)  114 

PreanmptioD  of  Inferences  ot  &et  decided 
against  appeUant  (Maas.)  316 

Probatej  power  of  supreme  court  (He,^ 

From  Jwticat  right  of  ma^strate  to 

amend  record.  (Mass.)  195 

Bondi  approval  of  sureties.   (Mass.)  195 

Practice  on  taking  recognizance  on  appeal; 
notice;  examination  of  sureties.   (Uass.)  415 

APPEARAHOS.   See  Aonon  ob  Suit, 
18. 

AQUBDUCT.  See  Waxbbs  asd  Wassh> 
COUBSBa,  8, 11. 

ABBITRATZON  AND  BEFEBBVOB. 

L  Tbb  SuBHuaiOH;  FBooBBiunQa. 
n.  Thb  Awabd. 

BniBva  AND  Nona. 

X  Thb  Submubiok;  Pbogbbdvob, 

1.  Pub.  Stat  chap.  188.  requires  that  the 
aabmiaaion  to  arburation  shall  be  by  agree* 
ment  signed  and  acknowledged  by  the  parties 
before  a  Justice  of  the  peace,  the  award  to  be 
made  and  reported  to  the  superior  court  with- 
in one  year,  or  according  to  agreement  of  tbe 
parties;  and  no  award  shall  have  any  legal  ef- 
fect at  operation  If  made  after  the  time  fixed 
by  the  agreement,  unless  made  upon  a  recom* 
mitment  by  the  court  to  which  it  Is  reported. 

Bent  V.  Brie  JVegraph  A  T.  Oo.  (Mass.)  797 

2.  The  anbmisalon  mast  fix  the  tlaae  of 
the  return  of  the  award  Into  court,  and  the 
court  has  Juris  diction  only  of  an  award  re- 
turned wltbln  that  time.  Id, 

8.  Where  the  parties  to  a  reference  fall  to 
agree  as  to  the  time  and  plaee  af  hearing, 
the  referees  may  determine  that  question. 
Nutter  Y.  Taylor  (Me.)  237 
4.  An  alleged  agreement  betwaea  the 
parties*  before  the  action  was  commenced, 
that  the  case  should  go  to  referees  who  should 
view  the  premises  and  have  a  meeting  at  a  cer- 
tain place,  not  entered  of  record  or  nude 
part  of  the  role  of  refareaee*  la  not  bhad- 
tngi  the  determination  of  the  referees  as  to 
the  neeasstty  of  the  wlaw  ts  floaL  U. 
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II.  Thb  Atabd. 


6.  An  award  allowiog  the  chmrgu*  of  a 
•urreyor  appointed  by  the  court  In  the  case 
will  not  be  eel  aside  for  that  reason  unless  the 
allowance  Is  unreasonable.  Id. 

6.  The  award  of  an  arUtrator,  after  stating 
his  conclusion,  contained  the  followli^  clause: 
"In  axrlrlng  at  this  result.  I  have  mmthaOmA 
every  el«im  (including  those  for  Intoxicating 
liquors)  submitted  by  said  parties,  except  the 
following,  which  I  hare  allowed."  Seld.  that 
the  meaning  of  the  award  Is  that  the  arbitra- 
tor disallowed  the  claims  which  the  award 
stated  he  excluded  In  arriving  at  the  result. 

JSammond  t.  Deehan  (He.)  46 

7.  An  award  of  arbitrators  may  be  bn- 
pMwhed  at  law  for  wletak^  of  &«t  not 
appearing  on  the  face  of  the  award,  but  proved 
1^  extilnsic  evidence,  and  proof  of  mistake  of 
fact  which  would  be  suffldent  to  art  aside  an 
award  In  eqnl^  is  eompetent  to  Impaaoh  It  at 
law. 

Sarrom  v.  8w«et  (Mass.)  840 

&  Extrinsic  evidenea  Is  not  admissible  to 
▼ar^  or  contradict  an  award,  when  the  award 
is  vnthin  the  scope  of  the  submdssion,  fre« 
froas  ambisntt^t  and  the  arUtmtoia  were 
not  deluded,  deceived,  or  misled,  and.  wtth- 
ont  fault,  decided  correctly  upon  the  evidence 
submitted  to  them,  and  as  they  Intoided. 

Jfay  v.JfiOerCrt.)  088 

0.  Eze^jttloiia  to  the  acceptance  (rf  a  re- 
port of  referees  can  aot  be  saetained  when 
they  do  not  show  that  the  flaeta  upon  which 
the  objections  to  the  report  were  based  were 
I»oved  to  the  court;  sooh  &cta»  not  queuing 
of  record,  mtut  be  proved. 

IMUr    Ta^  OVe.)  SS7 

10.  It  Is  the  dn^  of  Ihegeferea  to  Had  and 

report  the  facts  and  he  cannot  return  the  evi- 
dence to  the  court  and  compel  It  to  find  the 
facts;  and  where  he  flaila  to  flad  the  flMita 
the  eaae  will  be  reconualtted  to  him. 
Olecntand  v.  Dinmon  (Tt)  82S 

Bamn  abd  Noths. 

Practice  npon  aubmiasion  to  arbitration; 
time  of  return  of  award  must  be  Bpedfled. 
(Mass.)  S09, 798 

Agreement  to  extend  time  of  return  of  award 
must  be  in  writing,  signed  and  acknowledged 
in  same  manner  as  original  submission.  C^'^*^ 

Award  should  be  coextensive  with  the  sab- 
mlssioD.  (Me.)  ^7 

Has  the  force  of  a  Judgment   (Tt)  S88 

Admissibility  of  extriasle  erldttnee  to 

explain  award.  (Tt)  688 
Parol  evidence  cannot  be  received  to  vary  a 

written  submission  or  award.  CMe.)  47 
The  remedy  In  case  of  fraad.  accident  or 

ndatake  In  an  arbitration  is  to  have  the 

award  set  aside  in  a  conrt  of  equity. 

OarectloB  of  awaid  fur  mistake  ni  fact 
(Mass.)  841 

Biriit  to  recover  an  award  when  refennoe 
Is  without  bond.  (Me.)  47 
s.  B.  B.,  T.  m. 


Vatwitnj  award  for  refusal  of  aiMtoa* 

tors  to  hear  ocnnpetent  witiuaB.  (Ue.)  W 
Appeal  from  award.   (Kam.)      796.  7W 

ARREST.  See  Caiuubbb.  0-8;  Paia  Iii- 

FRIBOirUBHT;  GOABDIAR  ABD  WaBD.  4; 

iHTOxioATnre  Liqvobb.  28. 

>1.  AnBadajTit»imderBeT.8lal.cbap.lUk 
S 15,  in  theploral  fbrH»  moB  a  wnt  ^itaat 
two  detondanta,  will  fatM^  the  mrrmm  af 

on*  on  mesne  process. 
McSfamara  v.  Garri^  (Me.)  fiS 
S.  Rev.  Laws.  §§  148B  and  1603,  relatlnf  to 
arrest  of  poroon  holding  moaey  ia  Ma- 
clary  eapsheHy»  coaBtrued,  and, — MiU,Aat 
the  latter  section  does  not  raqaiva  aa  afl- 
davlt. 

SatkOtv.jMeUCfi.)  464 
8.  The  eort»loat«  of  a  aaagiati-ate  — ■ 

thorisbuf  an  arrest  "that  after  due  hearte^ 
lamsatisned  upon  the  evidence  that  the  ehans 
made  In  said  affidavit  Is  true,"  aatisftea  Poa. 
Stat  chap.  162,  g  17. 
Jfoy  V.  Bammond  (Mass.)  Ttt 
4.  Pub.  SUt  chap.  108,  §  18.  does  not  anthor- 
Ize  an  arrest  wlthoat  warrant  by  oSean 
not  preaeat  when  the  offense  Is  committed, 
npon  oomplalnt  br  a  ear  eondoetor  for 
evading  payment  of  nre,  and  such  an  arrest  is 
therefore  onlawftil. 
Kruhvitt  v.  Batten  S.  S.  O.  (Mass.)  810 

5.  Therlclkt  of  a  private  indiridnalM 
arreat  another  for  a  felony.  vHthtmt  t 
warrant*  Is  confined  to  cases  of  actoel  nflt 
of  the  par^  arrested,  and  can  only  ha  jaraled 
by  proving  such  guilt 

&rU^.  OJum  (Man.)  4H 

8.  Where  a  police  officer  dl8dur:geB  a  psnoa 
arrested  for  drunkenness,  without  a  war- 
rant, without  making  the  complaint  aniaat 
him  required  by  Fub.^tat  chap.  907.  $18,  If 
the  pwaon  arreated  requested  w  eaa> 
seated  to  the  discharge.  Intending  tberebjr 
to  releaae  any  damagee  osi  aeoonat  «f  a 
lUIore  to  nuuce  complaint,  and  the  agns- 
ment  was  fairly  and  Intdllgently  mad^ — Bii^ 
he  is  not  entitled  to  damages. 

O^rtf/  T.  Drugan.  (Mass.)  811 

BBzan  AaD  Nooa. 

Rev.  laws.  %  1508,  relating  to  arreat  of  one 
holding  money  In  fldndnsy  <*padty.  ooo- 
Btrued.  (Tt)  4C4 

Right  of  private  Individual  to  aaake  sr- 
rest  for  feloay  wifliont  warrant  (Mass.)  4U 

An  offlosr  can  make  an  arrest  by  other  of- 
ficers acting  in  his  jnasenoe  and  naoar  his  <S- 
rection.  (Mass.)  HI 

Requisites  of  certlfloate  of  maglstrsis 
authoriitng  arreat  (Mass.)  m 

Snffldoiey  of  certtflcate  of  oath  to  «■d8ra^ 
rest   (Me.)  «l 

Certificate  need  not  contain  exact  wofds«f 
statute.  (Mass.)  fS 

On  meaneproeeaai  affidavit.  (MaiaOSV 

On  mesne  process;  bond  to  rdean  dsbtsr; 
approvaL  <Me.)  W 

Conaent  of  peraon  anestad  wlUioat ' 
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to  dlMhw^  without  oomplidnt  being  made 
•gainst  him,  as  required  by  statute,  r^easea 
^e«r  from  U»bUlt7.  (Mass.)  918.914 

ARSON. 

1.  The  respondent  was  charged  with  bum- 
Ing  a  barn;  and  It  was  claimed  that  he  was 
hostile  to  the  husband  of  the  owner  of  the 
iMm.  SM,  that  elrenaaatMitlal  wl- 
drae*  was  admissible  to  ahow  that  the  re- 

Sondent  knew  that  husband  bad  cattle  In 
e  tMun  when  It  was  burned,  to  prove  a  mo- 

State  T.  Emery  (Yt.)  877 

2.  Thre»ta  bT  accused  to  burn  the  same 
bnUdine  he  Is  charged  with  bondng  may  be 
■howB  in  eridence. 

State  T.  Fsniatm  (Me.)  978 

8.  Evldenee  by  defendant  to  show  that 
there  were  two  other  flree  in  the  same  neigh- 
borhood, which  be  claimed  were  of  fatcon- 
diajv  taelgin,  ihMtly  before  tbe  buroii^  al- 
leged In  tbe  indictment.  Is  lne<wpot«ai. 

Oemm<mv>ealth  v.  Oauvin  (Mass.)  206 

BBisrs  Ain>  Notbb. 

Admbslbffl^  of  threats  br  aocuaed.  (Me.) 

274,276 

ASSAtnCT  AND  BATTERY. 

L  CiTiL  Action. 
n.  Criminal  Pbobbcdtioh. 

Briefs  and  Notes. 
See  Rafi,  1, 2,  8;  Schools  asd  Sohool  Dib- 

^    TRICT8,  1,  2. 

1.  CxTXL  AonoK. 

1.  Au  assault  wlttiout  a  battery  may  or  may 
not  be  a  sufficient  jnstifleatloa  for  a  servant 
in  leaving  bis  master's  employmoBt  before 
the  expiration  of  the  term  of  his  serrice;  but 
when  a  master,  without  any  provocation,  com- 
mits an  assault  upon  his  servant  and  thereby 
causes  him  to  fear  injuiy.  It  is  a  good  excuse 
for  leaving. 

Bithop  T.  Sonne}/  (Vt)  084 

2.  FoHowlng  an  angry  controvtfsy,  athreat- 
«ninc  moToment In  close  proximity,  accom- 
panied by  violent  langu^  in  the  nature  of  a 
threat,  and  by  a  muda  Iwvor  and  more  pow- 
erful man,  causing  one  to  fear  Injury,  consti* 
tutes  an  aeeanlt.  Id. 

8.  Kere  threats  do  not  constltnta  the 

otfense.   Authorities  cited.   Id.  586 

4.  Deflnition.  An  aasanlt  is  an  inchoate 
violence  to  tbe  person  of  another,  with  the 
present  means  of  carrytaig  the  Intention  into 
effect  Autiioitles  cited.  id. 

B.  InuacUm  for  tort,  where  plaintiff  In- 
troduced evidence  showing  that  defSsndaat 
Attaeked  Una*  court  ootSd  not  exclude  tea- 
ilmonr  by  the  physician  as  to  plaintUTe 
«oaditlon  olfht  months  after  the  injury, 
without  ruling  that  there  was  no  evidence  to 
connect  oondluon  with  the  injury. 

Bonino  v.  CJaUdino  (Mass.)  918 

6.  Where  no  iastlflcatioa  for  the  assault 
was  pleaded,  andevldeiicehadbeailntrodaced 
V.  B.  B.,  T.  m. 


tending  to  show  that  plaintiff  had  actually  first 
assaulted  defendant,  evidence  of  prenona 
asaanlta  hj  plaintiff  is  inwlmisBlble. 
Mattera  In  adt^railon  must  form  part  of 
rea  seat».  Id. 

7.  ETideneo  that  fpmoA  Jntv  bad  re- 
ftiaed  to  indict  defendant  for  this  assault 
and  battery  was  properly  rejected*  XL 

XL  CBIUITAL  PROBBOUnOlf. 

8.  On  the  trial  of  an  indictment  for  an 
assault  upon  a  puUte  officer,  avldcBee  tend* 
leg  to  Aow  tbst  defendants  were  watdi- 
ing  for  the  offlcer'a  appearance  and  assaulted 
him,  and  their  admissions,  are  proper  to  sub- 
mit to  the  jury,  from  which  they  may  infer 
tliat  defendants  knew  that  uie  person 
aeaanlted  waa  an  officer  and  was  in  the 
discharge  of  his  du^. 

CommonweaWk  v.  Sawyer  (Mass.)  79 

9.  A  eonrletioa  tot  assault  and  batten' 
only  can  be  had  on  an  Indlctamit  whk» 
charges  in  one  count  a  riot  end  an  usault 
and  battery  committed  riotously. 

OmmonweaUh  v.  HaQ  (Mass. }  88 

10.  In  an  action  for  an  assault,  where  testi- 
mony, tending  to  show  that  defendant  was 
acting  in  aelf-defense  and  that  he  waa  se- 
severely  beaten,  was  admitted  without  objec- 
tion,— other  testimony,  showing  that  during 
his  confinement  he  made  complaints  of 
pain,  was  competent. 

ObmmMtseottA  v.  Jar^Une  (Blasa.)  717 

11.  The  wilb  of  defbadjuit  may  testily 
as  to  ooamlalnta  of  ps^  made  by  bim 
during  conflnement  ftom  injuriea  received  In 
an  assault.  Id. 

Bbibfb  ksra  Kotes. 

Criminal  proooedlncs.  Sdf-defeose; 
evidence;  exclamations  of  pain  by  defendant. 

(Mass.)  717 
Intent  to  commit  rape.   (Mass.)      190, 191 
Oi-ril  action.   Where  defendant  alleges 
Jnatiflcation  and  evidence  amounts  to  only 
an  apology  It  is  not  properly  admissible  In 
mlticanon  of  damages.   (Mass.)  020 
Consent  to  an  assault  is  no  justification  In  a 
civil  suit  to  recover  damages.  (Hasa.)  914 
Matters  In  mitigadon  must  form  part  ret 
getta.  (Mass.)  919 
Evidence  Is  admissible  that  plaintiff  in 
some  desree  brought  upon  hlmselif  Uie  cause 
upon  which  the  action  arose.   (Mass.)  919 

Admlsslbilitv  of  evidence  of  phj^daa  as  to 

{>1a]otiff's  condition  eight  mcmths  aftw  aJlesed 
njury.  (Mass.)  910 
Admisdbility  of  result  of  criminal  proceed- 
ings. (Mass.)  fiSO 
Admissibility  of  evidence  of  iwevlous  as- 
saults by  plaintiff.   (Mass.)  990 

ASSESSMEITTS.  See  Dbaiks  ahd  Set* 

BBS;  Taxes,  I. 

ASSIGNMENT.   See  Accomn-,  6;  Cab- 
BZHBS,  8;  Rbplevht,  10;  Tbademabk,  1. 

1.  An  assignment  iiX  all  dalma  and  de- 
mands  against  a  firm  for  all  sums  of  money 
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due  nd  to  become  doe  within  a  oertaln  time 
qwolfled,  under  a  ooitoaot  for  terrlces,  is  not 
an  MS%uunt  of  the  eontimet,  not  of  all 
Bums  that  might  at  any  time  become  due  uoder 
the  contract,  and  where  the  contractor  faSlA  to 
perform  hfs  work,  the  aaslgiiee  la  entitled  to 
onlr  the  balance  due. 
S^eev.  Md&etM  (Mass.)  495 

S.  Where  an  order  was  drawn  1^  a  eon- 
tnbctor  upon  the  owner  under  a  building 
contract,  and  accepted  by  the  ownw.  "to  be 
paid  out  of  the  last  pi^MOBt,*'  the  Inten- 
tion of  the  contract  oi  acceptance  was  that  It 
diould  be  paid  oat  ctf  the  last  payment  pro- 
vided for  m  the  contract;  and  where  defend- 
ant abandoned  his  work  and  broke  his  contract, 
no  last  payment,  as  provided  by  the  contract, 
erer  became  due,  and  the  eonditioii  of  the 
acceptance  nmww  ]i»ppwwd»  and  the  mo- 
■Imaeof  the  order  eaaaot  roeorer. 

TVMfiff'  T.  BarUgan  (Mass.)  018 

8.  After  a  chose  in  aiotion  has  been  assigned, 
Qie  a^aisnor  may  sue  thereon  with  the  as- 
sent of  the  assignee,  and  after  a  rwaelgn- 
ment  to  the  assignor,  the  action  may  be  prose- 
cuted by  him. 

Moonr.^^QSim.)  421 

Bbistb  asd  Notu. 
Consideration.   (Mass.)  100 
Of  dioee  In  action;  parties  to  action  upon. 
(Coon.)  147 
Right  of  asdgDOT  of  chose  in  action  to  main- 
tain suit  thereunder.   (Uass.)  4S3 

Suit  by  asBignee.   (Oonn.)  .  147 

AsslgnablU^  of  contract  with  attorney  to 
collect  a  claim  for  a  certain  per  cmt  or  net 
amount  recovered.  (Conn.)  147 

m^t  of  assignee  of  note  to  collateral  secu* 
rity,  without  express  assignment  of  the  fM>Ua^ 
end.  (VL)  870 

In  an  action  by  assignee  In  his  own  name 
upon  a  non-n^nable  contract,  the  assignment 
oroc^of Itmustbeflledwlththewrlt.  (M^ 

Equitable  asaignmaita.  (Mass.)  496 

ASSIGNBIIiNT  FOR  BENEFIT  OF 
CREDITORS.   See  Ihboltbhct. 

1.  Where  a'debtor  has  made  an  assignment, 
under  Pub.  Stat.  chap.  387,  g  13,  for  the  pur- 
pose of  dieeolTing  an  attaehineBt  put  up- 
on his  propOTty,  and  he  has  acquired  no 
property  since  the  assignment,  the  court  will 
not  appoint  a  reeelver  of  hla  proper^ 
under  g  18  of  the  same  statute. 

Market  Nai.  Bank  r.  Beiniuman  (B.  I.)  S89 

3.  Credlioraofapartaepehlp,  of  which 
the  assignor  for  benefit  of  oredltora  had  been 
a  member,  were  entitled  to  pa^-tioipatoln 
the  divtrlbatiiMi  pro  rata  with  separate 
cr^ltors,  where  the  assignor,  prevlouB  to  the 
assignment,  had  bought  out  his  partner  and 
assumed  all  the  partnership  debts,  and  such 
pwtner  was  Insolvent. 

Jlnandtr  Bm.  v.  €hman  (B.  L)  885 

ASSmUPSIT.    See  Attachmeht,  8; 

FSATHM,  8TATCTB  OF,  4. 

8.  One  indnead  to  taka  atoek  In  a  con- 
V.  s.  B.,  T.  m. 


templated  cmnpaay,  br  the  flpsusd  of 
aaaaiber.  eaoaait  hold  the  other  m» 
bora  liable  in  m  aotion  for  nooay  had  mi 

received,  as  partners  or  otherwise,  for  the 

money  which  nepaid. 
Any  T.  Malo  (Haas.)  73 

Buian  m>  Norss. 

Kot  lie  where  there  Is  no  ocmtractb  (Ma.)  ^ 
Title  to  real  estate  cannot  be  tried.  (Ma.)** 
Ifoney  had  ud  rooeived;  tbcotht  bj 
murtg^gor  of  eioees  paid  ovec  debt.  (Iuh.) 

Waiver  of  tort   (Mass.)  OB 

ATTACHMENT. 

1.  What  Svbjbct  to;  ISxBMPntnr. 
IL  Tbb   Wbit;  Judohxht;  GBHunn^ 

in.  Iatt;  Bscbifts:  Bohmw 

Bbubh  abd  Notm. 

See  AfiBTGNUKKT  FOB  Bknkpct  or  &aait 
Tona,  1;  Oaskishkbht. 

L  What  Bubjutt  to;  ExBUpmur. 

1.  The  property  of  a  aoaraaldeBi  may  hs 
attached  and  jndsment  rendered  ao  far  aa  ts 
apply  the  propraty  to  the  d^;  If  there  b  d» 
appearance  of  denndant  and  no  peracnal  8er> 
vice  on  him,  a  judgment  rendered  against  Usi 
perscHially  Is  void  and  has  no  effect  befood 
the  property  attached;  and  no  suit  ean  be 
maintainsd  oo  aacdi  jodgmflnL  Authorities 
cited. 

SUot  V.  MeOonnkk  (Mass.)  874 
8.  The  iateraat  of  a  ehattal  ■arlga 

Ma  la  not  anbiect  to  attachment;  plalntifl 
cannot,  by  joining  the  mortgage  and  mott- 
gagee  as  ael!endantB  In  a  suit  up<m  a  joint  debi, 
make  such  Interest  attachable. 

Mur^y  V.  Gallupe  (Mass.)  21# 

8.  Mortnsor'a  Intereat  ia  UaUo  to 
attachment  if  attaching  erodttor  pay* 
mortgagee  the  amount  fm  wtdidi  the  psw- 
erty  isllabte  to  lUm  within  ten  days  after  de- 
mand. If  thiisnmlsnotptidorteiidendtle 
attachment  Is  dlsstdved.  H. 

4.  Undar  the  Faetoriafaig  Proeoaa  Act, 
wlilch  ivovldes  that  "where  a  debt  Is  dao 
from  any  person  to  such  defendant"  It  m»  be 
attached  by  this  process  (Gen.  Stat  807, 
the  word  *'dne**  is  not  used  In  the  ro- 
■tricted  sense  of  "  payable,"  but  In^ovts  ai 
existing  obligation. 

Sand  BUutF.  B.  Oo.  v.  ibrs»M  (Oonn.)  Stl 

6.  Where  the  owner  of  a  patent  empkmd 
an  agent  on  an  agreemmt  that  he  shmld  b» 
paid  commissions,  after  licenses  which  he  nU$ 
sell  should  be  paid  for;  and  the  agent  aoua 
license  for  a  certain  sum  payable  In  laataA- 
ments;  and  after  the  first  irmtaJlmant  was  psM 
the  agent  received  a  proportion^  part  of  Ite 
commission,— SiW,  there  was  no  debt  daa 
to  the  agent,  as  toeiwadarf— o»ta«laH- 
menta  not  paid,  attachable.  H. 

6.  Under  Pub.  ftat  chap.  988.  $  4.  d  U 
plahtlff  in  an  aetlon  on  a  JndcsMntt  ftr 
Boeamarioo.  has  the  tight  «o  aiMMhtta 
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jadgmentdebtor'B  w«tfes  to  tb«ir  full  unount 
Tbi9mp$on  r.  SoaehJfL  L)  268 

7.  Evld«ne«  Is  admissible  to  show  tluit 
ttie  jad^^aMnt  was  Ibr  aeocMarles.  Id. 

8.  Where  the  writ  in  an  attachment  against 
yrmg^m  on  a  demand  for  neo«Ba»rie«  was 
served  on  the  trustee  on  the  Ist,  8th,  Idth.  and 
23d  of  the  month,  ten  doUiuw  should  be 
reserred  for  the  principal  defendant  at  the 
time  of  oMk  aervloe*  under  Putk  Stat.  chap. 
188.  is  8,  80. 

Saly,  Sanwett  (Mass.)  68 

n.  Tbb  Wbtt;  Jubgust;  CfSBUTOBS; 
Olahubts. 

9.  Where  the  writ  contains  a  eonat  for 
BMuar  h&d  suid  received*  without  any 
•pedneation  of  the  claim  thereunder,  there 
can  he  bo  valid  attachment  of  zeal  estate, 
under  Ber.  8tat.  chap.  81,  §  09. 

Briggt  t.  ScOffd/m  (ke.)  983 

10.  In  fordgn  attachment  of  monef,  etc., 
for  which  the  defendant  hag  an  nnsatiifled 
Judgment  against  the  trustee,  Intereetod 
pereoM  may  be  made  parties  for  the  pur- 
pose of  eqnltablT  adjusting  and  securing  their 
rights,  and  blnung  them  oy  a  Judgment  pro- 
tectiag  the  trustee  against  the  former  Judg- 
ment, and  charging  him  without  Mbfeetlng 
him  to  double  liabiUty. 

Make  T.  Adamt  (N.  H.)  61 

11.  Where  one  of  the  Joint  plalntUb  reeldee 
-wiUiin  the  city  of  New  Haven,  the  court 
has  Jurisdiction  of  all,  and  an  attaduneat  med 
out  by  the  realdent  J<rfBt  plaintiff 
enures  to  the  benefit  of  all  who  noorer  a 
Joint  Judgment. 

Hampton  v.  Lamphtar  (Conn.)  147 

18.  Creditor  attaching  a  partner's 
Ixktereet  In  firm  effects,  placing  a  keeper  in 
the  rtore,  and  retaining  poMcaaion  be- 
jrond  time  for  which  the  nrm  have  a  lease, 
after  notice  to  leave,  ii  liable  to  thelnocMnlng 
tenant  for  damages  for  such  retention. 

Tn^ftardy.BtUibairdi^l.)  665 

15.  In  proceKlingB  under  trustee  pro- 
cess* a  claimant  of  the  fund  may  appear,  if 
he  sees  fit,  and  assert  his  rlgflus*  whether 
tbey  be  equitable  or  legal. 

Marvel  y.  Babm  Q&M.)  884 

in.  Lstt;  BMBn-n;  Bond& 

14.  A  creditor  directing  an  ofiBcer  to 
take  an  accountaUe  receipt  ^r  property  at- 
tached thereby,  elects  to  relj  upon  the 
receipt* 

Dam  V.  Malaneg  (He.)  880 

16.  An  olBcer,  holding  the  execution  Is- 
sued upon  a  Judgment  rem  in  the  action  in 
which  an  attachment  was  made  and  receipts 
taken,  but  not  holding  the  receipt,  can- 
not legally  demand  the  property  at* 
iached  from  the  receiptor  so  as  to  subject  the 
pnnwrty  to  the  Uen  impoied  by  the  colglnal  at- 
taehmoit.  Id. 

16.  Trespass  may  be  maintained  against 
sncb  (rfBeer  fOT  seising^  such  property.  Id. 

17.  In  a  bond  of  indemnity  j^ven  to  a 
deputy  sheriff  on  levying  an  sttacnmenti  the 
woxda  "all  costs  whatsoerer"  to  which  satfli 

V.  X.  B.,  T.  m. 


deputy  "may  be  liable,"  aa  well  as  the  costs 
which  he  may  "be  obliged  1^  law  to  pay  to- 
any  penon  or  penons,"  Include  oovnsw  lees 
reasonably  incurred  by  him  In  the  defense  of 
a  snit  occasioned  by  the  attaohmenL 
Lindtig  T.  Parker  (Mass.)  181 

BszBTS  Axa  Norm. 

An  existing  liability  notpraently  payable 
issubjeetto.  (Conn.)  681 
■  An  unadjusted  claim  upon  an  Insorance' 
policy  Is  aubjeot  to.  (Conn.)  581 

Debts  not  due  and  subject  to  be  defeated  by 
a  contingency,  attachable.   (Conn.)  081 

A  contingent  liability  on  a  contract  affords 
no  ground  for  garnishment.  (CTonn.)  039: 

Property  held  aa  ODUsteral  attadmbla 

(Conn.)  681 

Interest  of  cbaUel  mcntaaaee  la  not  snbject. 
to.   (Mass.)  811 

Practice  upon  attaoUng  liitmit  of  mortaa- 
gmr.  ^fass.)  811 

An  assignment  valid  bMween  ttie  mrtlea 
cannot  be  defeated  1^  trustee  process,  v^^*^^ 

Exemption)  duty  of  debtor  to  Mt  ^mrtez- 
empt  portiou  of  goods.  (Me. )  68(^ 

lUfl^t  of  debtor  fdHng  to  set  i^urt  exempt 
portion  of  goods  before  they  are  about  'to  be- 
attached,  and  making  no  dum  to  any  portion 
of  them  when  the  omcer  Is  about  to  attach  the 
whole,  to  maintain  tresjHUM  agsbut  such  offi- 
cer.  (Me.)  880 

Attachment  of  wages  on  demand  for  neces- 
saries, under  Pub.  StaL  chap.  188;  several 
serricee;  exemption.  (Mass.)  69* 

An  actual  selxnre*  or  some  act  of  equlra- 
lent  Import,  Is  required  to  give  lurisdlcUon 
over  properW  where  serrice  was  by  publica- 
tion. (Ibis.)  «8.  878 

An  aotnti  adsnre  of  stock  In  railroad  com* 
pany  is  not  neoessary  to  ^ve  conit  Jurisdlo- 
tion  over  such  properly.  (Haas.)  878- 

In  trustee  process,  notice  to  teuatee  la  equiv- 
alent to  actual  selBure.  ^laas.)  878 

Form  of  officer's  return.  (Mass.)  871.878- 

Liability.  Trespass  against  Federal  ofi- 
eer  for  wrongful  attachment,  (Mass.)  811 

Where  debtor  faib  to  claim  exemption.  (Me.> 

880^ 

The  receipt  Is  for  the  offloer'a  ]^teotlon, 
not  for  the  creditor's.   (Me.)  88{^ 

Practiee.  In  trustee  process,  claimant  of 
the  fund  may  appear  and  assert  his  rights. 
(Mass.)  825- 

Change  in  parties  by  order  of  court  will  not 
impair  previous  attachment.  (CJonn.)  14S 

IMssolatloa.  (Mass.)  811 

TaUng  receipts.  (Me.)  88(^ 

ATTOBHST  AND  OLIEHT. 

L  Rblation  to  Court. 
II.  Rblation  to  CiiiBur. 
HI.  Fees,  AaBSBMSNTs  Thbbbfob. 

Brxbts  ahb  Konta 
Bee  Drsobiit  jjxo  HarnasoTuas,  6. 
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I.  RlOaTIOH  TO  COUVT. 

1,  The  mummmrjr  jtuisdlotlon  which  a 
GOOTtbas  over  an  attorney  aa  an  t^Scer  of  the 
court,  extends  to  any  matter  In  which  be  has 
been  «npl07ed  leaaon  of  bis  im>feaslonal 
cbaneter. 

AndgrwnT.  BMiwriA(B.  L) 

n.  Rblatioit  to  Cuxkt. 

9.  Theaotof  a  jnatioa  of  the  peace  (who 
WM  the  atton^  of  the  peUtionw  eeeking 
to  entoKB  a  mechanics*  lien).  In  nilinliil«tnr 
Ing  to  the  petitioner  the  oath  to  his  certificate, 
la  Bubetaooallv  mlnbterial  and  in  no  manner 
Judidal,  and  me  oatb  so  admlnlstared  Is  anffl- 
clent. 

MeDonaidT.Wati$  Qlaaa.)  424 
8.  Uoney  left  in  special  depoalt  with  an 
attom^  1)7  his  client,  for  a  special  purpose, 
«aaB«t  be  applied  to  any  other  panmae 
without  the  lauer'aleaTo. 
Andtmn  t.  Bpnoorih  ^  L)  688 
4.  Papers  oxeenteid  In  the  name  of  an* 
other,  by  one  as  attorney,  nnderseal,  cannot 
be  introduced  as  evidence  without  either  proof 
of  written  authority  to  sign  or  knowledge 
and  ratification  of  the  act  by  the  princlp^ 
Chaffee  y.  maiteUa  (Mass.)  187 
6.  Where  an  attorney  purchaaes  the  land 
levied  upon,  any  title  he  may  thus  aeqnire 
will  enore  to  the  benefit  of  the  judement 
creditor,  hla  eUeat. 
Brigg$  t.  Hodgdm  (He.)  988 

6.  The  record  that  discloseB  the  relation 
of  attorney  and  client  touching  a  levy  upon 
real  estate  and  purchase  by  the  attorney  Is  a 
sufficient  notice  to  a  mbaeqnent  pnrchae* 
«r  from  the  attorney  that  ttue  enund  for  the 
benefit  ixt  the  client  JO. 

IXL  Feu,  AasmcBnTS  TEEBnroB, 

7.  WhereapenaloBerTOlmitailly,  without 
demand  ornndueinfluence,  to  bis  agrat, 
for  his  services  in  procuring  the  pension,  a 
■nm  of  money  in  addition  to  the  fbe  al- 
lowed by  law,  he  ma^  recover  back  snoh 
sum  In  an  action  for  money  had  and  n- 
celTed. 

Ladd  T.  Barton  (N.  H.)  81 

8.  Where  an  attorney,  entered  Into  a  written 
contract  to  collect  a  claim  for  26  per 
cent  of  the  net  amount  ree<nrered,  and, 
with  the  assent  of  his  client,  employed  an< 
■other  attorney  to  aealst  In  the  said  col- 
lection for  2  per  cent,  and  perform  other  ser- 
vices for  further  oompeniaUon.  and  delivered 
•to  him  the  written  otmtract  as  secnri^,  and  in 
furtherance  of  this  arrangement  the  cuent  ez- 
-ecuted  to  the  second  attorney  a  power  of  at- 
torney authorizing  him  to  collect  and  pay  over, 
but  providing  that  he  should  look  to  the  first 
attorney  for  uloompensation. — EM,  In  an  ac- 
tion on  the  contract  for  the  SS  per  cent,  that 
;tbe  admlnlatrator  of  the  first  attorney  was 
properly  made  a  par^  plaintiff  on  hla  own 
.application. 

MamOton  v.  ZamphMr  (Ckinn.)  147 
0.  It  was  not  error  to  make  such  admlnis- 

-trator  a  ot^dtintifl  without  first  requiring 

JI.  E.  B.»  T.  m. 


hfanto  prove  his  legal  ^^latasnt,  the  de^ 
fendant  In  Us  answer  not  hmiam  denied.  « 
afterwatda  oOsnd  to  prove,  the  oonlniT.  It 

10.  Ob.  admlsrion  as  a  ooplalBtffl.  as  a& 
mlaiatratoF  has  a  right  to  adopt  the  allfl^ 
tions  of  the  original  oMnplaint,  so  far  it 
they  are  applicable,  and  supplement  and  mai- 
ify  them  hj  auctions  in  his  api^catlon.  A 

11.  After  the  admission  of  tiieadmfnistiator 
as  a  coplalntlff,  the  deeiaratlona  of  bb 
intestate,  relative  to  the  execution  of  the  cm- 
tract  of  employment,  wwe  adnlMOble  ondcr 
the  Aot  of  1881,  chap.  99,  g  l.  M. 

Bbikfs  A2n>  Nona. 

Right  of  attorney  to  adailalstw  oatt 

to  client.   (Mass.)  Ot 

Right  of  Justice  of  the  peace  to  yimfnfatir 
oath  to  his  client.   (Uasa.)  43t 

When  plaintiff  rdles  on  a  deed  airaad  pet 
attorney,  and  then  pTOoeada  toahow  that  attor 
ney  had  no  autherity.  he  ahowa  that  be  had 

no  title.  (Mass.)  201 
Admissibility  In  evidenoe  of  papers  fenoatii 

in  name  of  another,  by  one  aa  attorney,  nndv 

lease.  (Hasa.)  ]» 
Attorn^  presumed  to  have  Intended  to  aot 

officially  for  cUent   (Me.)  838 

Porehaae  by  attoniey  for  "wm^ 
pl^ntiif  wHl  mam  to  the  baneflt  of  hto  cIImi*. 
(He.)  m 

Presumption  is  against  the  validly  of  actt 
madeio  an  attonu^.  Q(.  B.)  81 

Feee.  Asdgnabflltv  of  contract  with  atlor 
ney  to  collect  a  chdm  for  a  certidn  per  cent  of 
net  amount  recovered.  (Conn.)  U7 
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ATTORHKENT.    See  LamikiCkbd  a» 
Tbnaht.  I. 

AUOnOB.  Bee  Wmnaa,  4. 

1.  An  auditor's  report  is  *^»«ssiWe  is 

evidence. 

IiM.  ^BOpOimg  ▼.  DUkkm  (K&)  fO 
3.  An  auditor's  report  fa  calx  prima 
f!a«ie  evidence  of  the  matters  ref erredto  sod 
found  by  him.  The  effect  of  his  gmeral  ftad- 
Ing  may  be  controlled  by  the  panicnlar  facts 
and  findings  reported  by  nlm  If  the  jorythfaik 
a  diflwent  inference  should  be  drawn  tben- 
from,  and  they  may  rendv  a  TonUet  dtf> 
foring  froaa  the  result  aiilved  at  bj  tfaea» 
dltor. 

Autte  V.  Bom  (Haas.)  Ut 
BniEn  AND  KoTsa. 

AdmlsslUlIlyof  rep(M;evldeDcein.  (Me.) 

SO 

AUTKEFOia  AO^mr  AVD  cos- 
VICT,   See  Cbxheitai,  Law,  III. 

AWARD.  Bee  ABUXRATinni  abd  Bdsb- 

■MOB,  XL 

BAIL  AHD  BEOOOHnSAHCE.  See 

Adultery;  Poob  Dkbtor.  8,  B. 

1.  In  aa  action  upon  a  tBcog^nnoi^  tdBoa 
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iMf cn  a  tpeotal  Justiee.  aa  aeenri^  for  one 
who  had  been  arrested  upon  an  execution  for 
-costs,  upon  a  clidm  •sslnst  him  as  admlnistra- 
Ua  pocsonallj,  no  affldaTit  being  required  to 
Justify  an  arreat  upon  the  execution,  and  the 
«fre8t  beloff  warranted  without  speclu  instruc- 
tion,—.fiiri^  that  the  meclal  jnatlea  oould, 
under  the  statutes,  talu  the  recognizance  at 
othar  tlasM  than  the  regularly  a,ppolat«d 
Maaions  of  the  eoivt. 

ffiBAtT.3^yIbr(Man.)  804 
2L  The  aoratj-  on  a  baQ  bond  can  aot  of- 
Ar  M  a  dafanaa  the  fact  that  the  prinei- 

Sal  waa  compelled  by  dnraaa  to  give  the 
>nd. 

Oak  V.  3>tutm  (Me.)  614 

8.  The  departure  of  the  defendant  with- 
-ont  leave  of  court  la  a  distinct  breach  of 
the  reoonilzance;  the  prorision  of  Pub.  Stat, 
-chap.  fSViy  %  4S,  that  the  conusor  ahall  not  de 
Dart  without  leave.  Is  separate  and  distinct 
from  those  which  bind  him  to  answer  to  the 
fmeclfled  charge  and  to  stand  to  and  abide  the 
final  order  and  decree  of  the  court;  its  object 
is  that  he  may  be  held  to  answer  any  charge 
which  may  be  alleged  against  him,  even  if  It 
be  different  from  the  spedllc  charge  <njgInaUy 
made. 

CboHfWfHeeaia  r.  Tevoena  (Mass.)  850 

4.  aa  aatioB  upon  a  recognisance  for 
flmMtore  b7  reason  of  departure*  It  Is 
aot  an  aaawer  to  say  that  defendant  ml^t 
bave  obtained  his  discharge  from  the  court 
either  because  nothing  was  alleged  against 
him  by  indictment,  or  because  he  was  not  in- 
dicted for  the  same  offense  as  that  upon  which 
ho  had  been  bound  over.  Id. 

6.  Pub.  Stat.  chap.  213,  S  68,  provides  that 
no  aetion  upon  a  recognuanoe  shall  be  de- 
fSaated  or  barred  \v  reason  of  a  defeet  ia 
its  fbrai.  If  it  sumciently  appears  from  Its 
tenor  at  what  court  the  conusor  was  bound  to 
appear,  and  that  the  court  or  officer  by  whom 
it  was  taken  was  authorized  by  Iftw  to  raquire 
and  take  it  Id. 

6.  Where  it  is  Judicially  known  that  the 
court  by  which  it  waa  taken  was  one  author- 
ized to  require  and  take  it.  It  is  not  neoea- 
nary,  under  Pub.  Stat.  chap.  213,  |  68,  that 
aucb  a  recoipniaaaee  should  re<nte  In  de- 
tail all  the  proceedlnifa  of  the  eonrt.  Id. 

7.  Soiro  flbeiaa  aminat  two  only  of 
three  parties  who  Jointly  and  aeverally 
rooogcnlsed  to  the  State,~no  reason  being 
allegea  why  the  other  ts  not  Joined,— caa  not 
beanatained. 

State  V.  OAandlfl-  (Me.)  840 

a  Rev.  Stat.  chap.  188,  g  80,  providing 
that  In  case  of  the  default  of  a  recognizance 
"process  shall  be  Issued  against  suc£  of  the 
conusors  as  the  prosecuting  par^  directs," 
does  not  anthoriae  a  miq|<dBdar  or  utm- 
Jolnderof  parties.  /y. 

9.  A  recosniaanee  taken  In  a  eriminal 

proceeding  is  collateral  to  such  jnooeeding, 
and  Is  in  Its  nature  a  ^tU  asattav.  Au- 
thorities cited,   id.  841 

10.  Scire  faciaa  upon  such  recognizance  is  a 
eivU  action.  Authorities  cited.  Jd. 
jr.    B.,  T.  m. 


Bsisn  AXD  Nona, 
Recognizance  defined.  (Me.)  840 

Form  and  requisites,  under  Pub.  Stat  §§ 

813,68.   (Mass.)  881 

UabiUtjr  of  conusor  where  defendant  ia 

Indicted  for  othor  offense  thui  that  set  forth 
in  the  complaint   (Mass.)  861 

Joint  and  several  recognizance;  all  conusors 
may  be  sued  in  one  action  or  each  may  be  sued 
separately.   (Me.)  840 

8eiT«faeia»  can  only  issue  tnm  court  in 
posseerion  <tf  the  record  vpon  which  it  Issues. 
mib,)  840 

Ball  cannot  plead  that  principal  was  not  ar 
rested,   ^a)  81S 

Oiving  time  to  prtnolpal  Ii  no  defense  on 
baOb^  (Mo.)  OlS 

Practice  and  proceedings  for  arrest  upon 
recognizance  taken  before  special  Justice. 
(Mass.)  .  804 

WATr.MBWT,  See  Cabbibbs.  19. 

X.  A  eontraet  made  with  a  bailee  of 
goods,  termloable  at  will  on  Its  face,  even  if 
nddable.  could  be  avoided  only  by  snr- 
readexuc  the  (ooda  to  the  bailor,  If  the 
goods  had  bem  actually  dellToed  to  the  b^kr 
by  the  bailee.  The  essence  of  readssion  of  a 
contract,  is  that  It  restore  things  to  the  condi- 
tion they  were  In  before  the  contract  was  made. 

Stiffs.  Ketlh  (Mass.)  874 

a.  A  contract  made  with  the  aRent  of 
an  unknown  principal*  a  minor*  is  volda- 
Ue  only,  and  one  contracting  with  such  agent 
aa  bailee  cannot,  when  sued  by  the  piuct- 
pal,  refuse  to  deliver  the  goods,  the  subject  of 
the  bailment,  on  the  ground  that  there  waa  no 
contract,  the  prindpal  being  a  minor.  M, 

8.  When  the  owner  of  eattlo  placed  out 
at  pasture  soea  the  agistor  for  damages  for  tibe 
death  of  the  cattle,  claiming  that  th^  were 
h^jnred  by  the  aecUseaea  of  the  rali^ 
tor.  the  bnirdea  of  nroof  la  iqKtt  the  lUaln- 
tiff  to  show  such  nwligaice. 

irMlT.JSHnM(Hau.)  488 

Bbibtb  and  Kotks. 

Injury  to  cattle  at  pasture;  burden  on  bailor 
to  show  negligence.   (Mass.)  438 
Oonverrion  by  bailee.   (Me.)  885 

BAXKKUPTOY. 

1.  Where,  two  days  alter  a  petition  for 
adjudication  in  bankruptcy  had  been  filed 
and  served,  the  Inaolvent  pnrchaaed  wool 
at  auction,  and  a  few  days  thereafter  waa 
adjndieated  a  bankrupt,  and  the  seller 
sought  to  resdnd  the  contract  on  the  ground 
of  fraud,— £sld,  that  the  truateo  In  bank- 
ruptcy was  entitled  to  the  wool*  because, 
while  the  purchaser  must  be  taken  to  have 
made  an  Implied  representation  that  he  in* 
tended  to  pay  for  It,  yet  the  evidence  did  not 
show  that  he  did  not  Intend  to  pay  or  that 
he  had  made  any  fraudnknt  repreaentatlmis. 
Authorities  cited. 
DaWm  T.  Thwtton  (B.  I.)  888 
8.  The  dlacharc*  of  a  depu^  sheriff  in 
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Babxb  ahd  Bunmra;  Babtabdt. 


bankruptcy  k  no  d»*w  to  an  aottoA  tat  the 
teMcb  4MrhiB  iMMBd  which  bM  ooenxnd  «ab- 
Momni  to  the  diachurge. 
Wmr.SahaCtSa.)  885 

Kuntm  AJXD  Nona, 

Where  an  mmt^gam*  haa  dcollned  to  sae,  It 
doeanotglTehBiikruptrightof MtloB.  (Uaaa.) 

849 

Wliem  an  asalgnee  has  dlaclalmed  any  title, 
bankrapt  oanoot  malBtaln  an  action.  (Uass.) 

848 

Btaehars*;  effect  (He.)  88S 


BAMKS  AHD 

16. 


BAKKnre*  See  Tazbb. 


1.  An  Act  msklng  It  a  folony  for  an  offi- 
cer or  senrant  of  a  particular  bank  to  em- 
beaale  Ita  fbada  and  which  doea  not  apcdy 
to  the  officers  and  aervuite  of  all  banking 
corporadona,  Is  unconBtltutlonaL  AnthoriUea 
dted. 

State  T.  Ihiggan  (R.  L)  187 

2.  npoD  orerpKTment  by  mistake  on 
a  ehecsk  drawn  by  defendant,  a  right  of  ac- 
tion accrues  to  the  bank  to  recover  It  back; 
and  the  fraudulent  coneealment  by  defend- 
ant of  the  fact  of  overpayment  avoids  the 
bar  of  the  Statute  of  LliBitatlona. 

MoM^aelunn  JVofc  Bank  t.  JPirr$  (Haas.) 

9B7 

8.  Where  a  depodtor  went  to  a  mmivbupf 
bank  and  asked  for  the  lands  standing  In  her 
naine  on  depodt,  and  the  treasurer  answered 
that  she  had  no  funds  fn  the  bank,  it  Is  a 
waiver  by  tlie  bank  of  Its  rigrbt  to  notice 
wider  its  bylaws. 

Ttfunmnd  v.  Webster  Ftve  (Mnt  Ban.  Bonk 
(Hail.)  808 

Bills  AND  Nc^ES. 

Bight  of  bank  to  recover  evenMurmeat  of 
money  on  eheek  by  mistake.     (Auas.)  887 

Belatlon  between  bank  and  deposttere. 

(Mass.)  887 

BASTARDY. 

1.  A  certificate  attached  to  the  eomplalat 
in  a  bartardy  case,  made  by  the  clerk,  reciting 
that  the  complaint  was  sworn  to  "  before 
said  court,"  raises  a  presompUon  that  this  was 
done  la  eonrt,  and  is  sufficient. 
Xiueif  T.  J^iw  (Haas.)  688 
8.  Id  an  action  for  bastardy,  evidence  of 
ceaaplaiaaat's  aeensatloa  of  the  defend- 
ant in  the  tiaieof  her  travallt  and  of  her  con- 
stancy in  such  accusation,  if  otherwise  compe- 
tent, could  be  shown  at  the  trial,  without  an 
(diction  of  such  facts  In  the  complaint  The 
woman  was  a  competent  witness  for  »Xl  por- 
posoB. 

Bovtnv.WifoiOSBm.)  881 

8.  Testimony  of  the  complainant's  accusa- 
tion of  the  respondent  as  the  father  of  the 
(diild,  MM,  admissible,  It  appearing  that  at  the 
time  such  accusation  was  made,  complainant 
had  not  been  oompietely  delivered  of  tbecbild. 
withhi  the  meaning  of  Pab.  Stat.  chap.  85, 
8  18 

Taeet/  T.  iToyw  (Uass.)  688 
a.  B.  B..  T.  m. 


4.  Bastardy  prooais  is  a  oMl  prscesgii, 
and  ooswlalnaat  Is  a  coaa|ietaat  wft. 


nnder  the  atatnte  providiog  thM  pscOa 
in  civil  proceedings  may  be  wmiwaea.  As- 
thorities  cited. 
Bowen  v.  Wood  (Mass.)  tt 
0,  An  act  of  sexual  Intereoo  r  s  s  h  mi  wmm 
the  eomplainant  and  aw  other  maa 
than  the  defendant  is  not  sdmiasfble  in  «ri- 
dence,  unless  it  Is  so  near  In  time  as  to  aSKd 
some  evidence  that  It  resnlted  In  b«geltlngfle 
child  named  in  tiie  complaint 
Jbad^v.Avn0&i>(Hass.)  Wt 

6.  In  a  bastardy  prooeeding.  teets  hei^[ 
shown  which  indicate  Impn^Kr  inlczceam 
between  the  plaintiff  and  a  thira  perscm  sbost 
the  data  the  defendant  Is  <dwrged  tbenwHk, 
evidence  which  tends  to  show  that  soch  talsr- 
course  occurred  between  tbe  same  parties  b 
the  previous  montii  is  admlaflde  wtttln  the 
discretion  of  the  court 

OdemUd  v.  Woodtum  (Mass.)  78 

7.  It  is  not  error  for  the  presiding  ]Q*tke, 
after  explainfaig  to  the  jury  tbe  dlflemoe  1»- 
tween  posdttve  aad  a«fl^tlT«  tasttmoi^ 
at  the  trial  of  a  hastn^  salt,  to  aey:  "Kov 
the  statements  of  the  W's  are  not  padtNe  laitt- 
mony;  they  state  that  they  did  not  ksmr  ef 
any  intercourse  between  the  complainant  and 
the  defendant;  still  it  ml^t  have  oueuiiel 
Whether  It  did  or  aot  is  a  qneatloa  for  jea^ 
gentismoL" 

EnHflU  V.  THamaa  (He.)  m 

8.  In  bastardy  proceedinga.  where  a  peBce 
court  requires  of  defendant  a  bond  for  lut  s^ 
pearance  In  the  superior  court.  It  should  Irsss 
mit  to  the  snpenor  eoort  certiffed  es»' 
ies  of  ttte  complaint  and  tranaot  aad  at  m 
record. 

Satdalev.  Seyn€id»(liam.)  m 
8.  Where,  after  such  transmission,  tbe  eat 
Kinal  eomplalat  and  warrant  aie  lesl» 
eeeondary  arldeaee  of  tbair  oontentsmsf 
beglTeiL  M 
10.  Oertifled  ei^ies  of  flie  oomplaiBt  ad 
warrant  and  of  the  remnd  of  the  infuloi  est 


may  be  Bled  in  the  snperlor  cMmrt  at  mr 
tfane  before  the  trial.  Anthoritiee  dted.  m 

m 

11.  In  bastardy  proceedlon  the 
eonrt  exercises  an  oiictnal  Jar 
and  the  case  is  tried  In  It  upon  a  an,  _ 
oomidi^t  Authorities  cited.  Jt 

IS.  A  eontraet  for  the  support  efanffis- 

Stimate  eliUd  which  refers  to  the  atatota  ftr 
e  amonat  and  duration  of  liaUfilr  it 
such  support  under  it.  Is  not  void  for  oaosr 
taln^. 

Taun  of  Samdm  v.  Merwin  (Ctmn.)  ■! 

18.  A  elause  In  tbe  contract  ramMac 
notice  of  l«val  proceedinn.  heCI  Is  tf- 
ply  to  proceedings  to  compel  duendant  laai» 
oOTt  the  illegitimate  child,  and  not  to  a  im 
brought  for  a  breach  of  the  oontnck  M 

BniBra  and  K 

Form  of  bond.  (CtHm.) 

Note  to  pay  expenses  of  _ 
tard  child,  takaa  1^  a  pablie 
(Uasa.) 
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i£Dc{«aov  of  eomplaint,  uadctlNib.  Stet. 
X  IM,  §23.  (Uua.)  084 
WdeMM  of  lelfttloiu  wtth  third  perwns. 

BS.)  78.  d06 

ompetencT  of  oomplatnant  as  wltnera. 
8s.)        '  831 

dmisefbntr  of  declarationB  of  complaint 
sa.)  534 

.ppeal.  Trapamteaioa  and  anthoitlcatioa 
scold,  etc.,  (tf  police  court  to  superior  court. 
S8.>  308 
irisdictioa  of  supertor  court  QUam.)  308 

WDY-  AHD  DISORDEBIiT 
HODBES. 

On  the  trial  of  an  indletment  for  keaplog 
■cnrderly  house  while  holding  a  Ucwue  for 
■ale  of  intoxicating  llqaors,  artdene*  of 
tt  waa  the  character  of  defendant's  oocnp*- 

of  the  premiseB  during  the  time  covered 
he  indictment,  as  oompared  with  what  it 

poior  to  his  oecopatlon  under  his  li- 

mmomBeaUhv.WaOaeeOAtm.)  :U»6 
The  frequent  praMaee  ckT  dronkan 
■WHW  cm  Uie  street  and  Mreet  oomer  near 
*4Bn4MU**  pr«misMt  where  he  sold  In- 
catlng  liquors,  is,  under  the  drcnmidanoeB 
lis  ease,  •▼Ideaes  that  such  perstms  ob- 
oed  the  intoxicating  liquor  which  caused 
r  drunkenness  from  the  defendant,  <m  his 
ibIm^  li. 

BBtEFS  ASS  NOTSS. 

.  Is  an  offense  far  owner  of  buflding  to 
iwinglir  lot  It  with  intent  that  tt  shotUdbe 
1  by  tenantas  ahooasof  lUfame.  (He.)SM 

HEITT  SOOIETIES. 

,  It  was  not  the  Intention  of  the  Leglsla- 
).  In  passing  the  Aets  and  Resolves  of 
74*  for  the  purpose  of  assisting  widows, 
bans,  or  other  dependents  of  decrased  mem- 
1  of  benefit  aasocoations,  that  such  assoda- 
is  should  become  flnandal  institutions  with 
capad^  of  mawmmimitin^  and  holding 
tds  to  an  unlimited  amount.  The  Statute 
1880,  chap.  IM,  g  8,  llmita  such  associations 
he  riffht  to  hold  at  any  one  time,  as  a  doftih 
id  belonging  to  the  beneficiaries  of  antlcl- 
ed  deceaasd  "benefit  members,"  an  amount 
exceeding  ime  assessment  from  a  general 
jnllmited  membership,  or  not  exceeding  in 
Bggr^ste  one  assessment  from  each  limited 
H  or  division  of  such  society  or  association. 
Jrowaan  v.  Mattaekutettt  £m.  Amo.  (Uass.) 

617 

.  Where,  at  the  time  the  assesemmt  was 
1,  the  association  had  monejr  enough  in  its 
ids  to  nwet  all  Its  oldi|f»tloiia,  such  fact 
1  not  render  the  MaeMnoat  void.  Id 
Where  the  member  holding  the  certlfl* 
e  was  habitually  unpunctual  In  the  payment 
asseanwnta  levied  sgalnst  bis  snare,  the 
it  that  the  awodatfcm  m  manv  instanoea  ro- 
jyd  »■■>■■— iit«  torn  urn  afkor  tlury 
re  doa,  and  reliistated  him  as  a  member, 
s  a  waiver  of  these  several  forfeiture e. 
it  Mt  of  the  ftstan  ptcmpt  pagnaavt 

B..  T.  XIL 


odT  ■■■eeaasanta  as  one  of  the  conditions  of 
thaeontnujt  Id, 
4.  Where  there  is  evidence  that  In  several  in- 
stances the  officers  of  the  association  required 
the  member  in  arrears  to  sign  certificates  that 
he  waa  In  good  health  befme  they  would  rein- 
state him.  and  the  parttea  undennood  that  they 
were  acting  under  the  third  rule,  that  daCaoH 
In  prompt  payment  of  MaesammitB  was  not 
immaterial,  but  vital,  and  worked  a  forfeiture 
which  the  beneficiary  could  not  escape,  no  In- 
ference can  be  drawn  from  such  proceedings 
of  any  weiver  by  defendant  tSt  the  pro- 
visions  of  the  eontr«et.  Id. 

B.  A  mfaffepr— enttation  of  AffOt  in  a 

written  application  for  membership  in  a  vol- 
untary  association  for  mutual  life  Insurance, 
rendTera  a  contract  of  inanraaee  issued 
thereon  voidt  the  incorporation  of  such  asso- 
ciation and  admission  of  Its  members,  the  pay- 
ment of  assessments  by  insured  to  Uie  officers, 
with  or  without  notice  of  his  true  age,  and  the 
assignment  by  membcn  of  assessment  iMid  in 
will  not  validata  or  ratUy  aueh  vola  eon- 
immei. 

Sum  t.  OUktnt  Mvt.  Setttfaoe.  (He.)  988 

6.  Under  Pub.  8tat  chap.  115,  g  8,  money 
reeelved  1^  an  executor  from  a  beneficial 
society  does  not  become  general  assets  of  the 
estate;  and  moat  be  distributed  by  htm  to 
the  persona  entitled  bj*  statute  or  the  by- 
laws of  the  MSoeia>tlon*  or  under  the  rules 
establlsbed  by  the  Statute  of  Distribution;  but 
as  to  money  received  from  another  State,  the 
statute  of  Massacbusrtia  win  not  apply,  and 
the  executor  may,  nothing  prohlUting  It,  hold 
such  funds  as  assets  of  the  estate  and  admin- 
ister the  same  under  the  will. 

DanieU  v.  Piatt  (Mass.)  480 

7.  Where  the  nembers  of  a  voluntaiy  as- 
sociation contribute  a  ftind  for  fitting  up 
and  furnishing  a  hall  for  the  use  of  an  Odd 
Fellows'  lodge,  a  miaoribr  cannot  maintain 
a  suit  In  equity  to  compel  the  majority  to 
pnrehMO  their  interest,  or  sobadt  to  a 
removal  and  sale  of  the  furniture  and  a  dl»- 
trlbutiott  of  the  proceeds,  while  the  hall  is 
occupied  for  the  purposes  for  which  tt  was 
thus  prepared,  although  occupied  by  another 
lodgfr— ita  iuccesBor  under  a  new  name  and 
chuter. 

Somu -f.  Waldo  Lodge  (tSe,)  898 

8.  Where  the  members  of  a  benellt  BModa-' 
tlon  may  obtain  rellet  ttom  the  fbrfUtuve  of 
their  charter  by  the  State  Council,  by  an 
appeal  from  the  State  to  the  National 
Cfonnellf  upon  the ground  that  such  forfeiture 
contravened  the  taws  and  regulattons  of  the 
association,  and  such  National  ConncU  oould 
have  ordered  the  restoration  of  Its  charter  and 
property,— until  the  remedieejprescribed  in  the 
consdtutlon  and  laws  of  the  National  Council 
have  been  exhausted,  a  bill  In  eqiiity  cannot  be 
malntal"i>d 

OOatry.mpUMQSMM.)  7M 
Bbixfb  Ain>  Nom. 

7orf^tQre  of  ebaarterst  uMleot  to  omuply 
with  laws  and  r^ulaUons.   (Mass.)  796 
Biglit  of  mambers  of  odd  fdlowa'  lodge  to 
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partiUoD  of  proper^,  upon  anotber  lodge  «qc> 
ceedlDf  to  the  we  uiereof  under  a  new  name 
and  flbartar;  toiMtyn  «(  Mopertr  to  grand 
lodge.  (Ma.)  808 
Under  Pub.  Stat.  ohap.  115,  |  8,  money  re> 
celved  by  an  execiUor  from  a  mneflt  Boeiety 
doM  not  become  general  aaaets  of  Uie  estate. 
(Mass.)  481 

It  Is  the  daty  of  the  applicant  to  know  the 
by-Iawa.  and  he  Is  bound  by  their  provlslona. 
(He.)  889 

Forfeiture  for  nonpayment  of  iaMssment. 
(Uan.)  «18 

Wairet  of  forfeiture  for  f alltue  to  pay  asnas- 
ments.  (Hass.)  S18 

Wairer  of  forfeltive  reoetring  asaess- 
ments.  (Me.)  28B 

AT(rtdanee  for  mlsrepresentatlim  of  age  of 
insured.  (He.)  980 

BSTTIVO.  See  Qamoo, 

BIOAMT. 

].  On  an  ladieimeat  for  po! 
dence  of  levd  conduct  of  tne 
wife  ii  not  admissible  to  eon^ 
timony  to  a  auhrrlafe. 

OmmantoeaUh  t.  Le9  (Mass.)  S18 
8.  EWdenee  that  she  was  In  eompany 
with  a  lewd  woman  at  a  time  when  she 
declared  her  independence  nf  her  allured  hus- 
band is  adnjissibia,  as  inconsistent  with  her 
testimony  that  she  was  married  to  him.  J^. 

Bbibiv  asd  ITonSf 

Admlsstbai^  of  evldeiioe  ai  flnt  wife's  as- 
Bodaticui  whh  lewd  wcnnan,  as  erldenee  of  non- 
marriage.  (Uasa.)  S14 

Of  her  declaratl<ui8  while  about  to  enter  a 
house  of  asstgnaUon*  as  toidlttg  to  abcm  that 
she  then  claimed  she  was  under  no  marital  ob- 
llgaUons.  (Uaai.)  814 

BILIt  OF  BXOEFTIONS.  8eel!xcKP- 
nONB. 

BILL  OF  ItADIHO.  Bee  OaaniBBB,  8. 

BILL    OF    PARTICULARS.  See 

Plrabuio,  8. 

BILLS  AND  NOTES. 
L  CoKBTRUonoir;  Law  of  Plmjb. 

H,  OcnmDBRATxoif;  Failuke  or;  Bubdbr 
OP  Pboov. 

in.  NEOOTUBiuTr;  Bona  Fnn  Schjobs. 
IV.  SuRsnu. 

Y.  AoTtoNB;  LDdTATKmai  Eyxdsxcb,  no. 

BbIBFS  AlID  NOTBS. 

Bee  CoBFOBAvnm^  7,  A. 

L  CoHBTROcnoN;  Law  or  Placb. 

1.  A  promlssoiy  note  sipiad  **L.,  Treaa'r 
Ballowell  Oas  Li^t  Co.,"  and  saying  "we 

Promise,"  is  the  note  of  the  ludiTidaal. 
'he  holder  is  not  eBt<^;»ed  from  maintain- 
ing an  action  against  the  Indlridual  the 
fket  thathehadprerionaljcomoienoedand 
R.  a.  B.,  T.  nx. 


proaoentedto  default  an  action  on  the  i 
note,  aninst  the  corporation,  nnleas  the  in- 
diriduiU  was  thereby  induoed  tochange  his  po^ 
tion. 

JfeOlKfv  T.  Lkmmrt  (He.)  H 

9.  Promlssoiy  notes  exeent*d  la  Kentncky 
by  reddenta  of  that  Bute,  payabla  at  a  aa- 
nonal  bank  in  Kentnck^.  and  seat  to  the 
payees  in  Massachusetts,  are  goTeeamA  by 
the  laws  of  Kentneky.  antlare  rabfect  t» 
any  defense,  discount,  or  ofbet  that  the  wA- 
ers  might  have  used  against  the  payees  thereof, 
or  any  intermediate  assignor  before  aotioe  el 
the  assigprneot.  In  aooordanoe  with  the  pro- 
▼Mons  of  Ky.  Gen.  Btnt.  i^atp.  98,  fi  M. 

ShM^L>2fat,  BambT.Wood  (HaM.)  US 

8.  Where  a  bin  of  exehanjgv  was  drawn 
In  London  on  defendant  in  New  TeA 
eitx,  where  it  had  ito  offloe  and  ptaoa  of  tmd- 
nesfl,  and  where  the  bill  was  acoepCed  sad 
payable.  In  an  aetloD  on  theaocepcanoe,— Ari^ 
that  it  was  a  New  Torii  MBtHMt*  and 
goremsd  by  the  laws  of  that  State. 

FsMar  r.  Aws  MaA.  Oo.  (Ooaa.)  SVT 

n.  COHBIDBBATIOH,  FAILTIU    OV;  BuBDB 

or  ^oor. 

4.  When  It  appears  that  tiie  note  in  sdt 
was  given  Iw  the  widow  of  deceased  la 
paj^ent  ofher  hnaband'e  debt,  and  Itat 
the  creditor  received  it  as  such  at  her  requsit 
and  recdpled  his  bill  agslnst  the  huriiaBd^ 
estate,  there  was  anBkient  eoaaiderattea 
for  the  note  althon^h  the  widow  was  under 
no  legal  llahllity  to  pay  her  hoaband's  debt, 
and  although,  at  the  ttme  of  the  glTiag  vl  the 
note,  administration  bad  not  beeo  tsjcen  osft^ 
on  the  husband's  estate. 

CarpMier  v.  Faff$  (Mass.)  HI 

5.  Where  the  debt  of  a  husband  le  paid  hv 
the  note  of  his  widow,  who  is  entiUed  to  aa> 
minister  on  his  estate,  the  conslderatioD  is  suf- 
fldent.  Authorities  dted.  AC  tit 

6.  The  notes  not  being  negodaUe  ^oah- 
»oty  notes  under  the  statute,  a  taMtmrm  of 
consideration  could  be  aet  op  as  mano'  g( 
defense;  and  whmr^  the  sole  ounridera 
tion  wae  the  agreement  by  the  pafaea  to  da- 
Uver  cOTtaln  ffooda,  and  they  deBvered 
oaly  a  portion  thereof,  then  can  be  no  xa- 
covery  m  ezoess  of  the  valne  of  the  noda  ds- 
llvered. 

7.  In  a  snlt  upon  the  notes^  evidewa  wm 
properly  exelnded  that  the  original  payeafc 
upon  procuring  the  discount  of  the  notsa 
the  plaintiff,  flamiahod  to  a  member  of  (he 
firm,  of  which  pavees  woe  the  aaooesaoc^  Sm 
amonnt  recdvea  upon  the  dlaoooA*  ta  en- 
able him  to  take  np  aetaa  of  the  aaakaev 
thatfeUdnetotheplaiwUffatlhatteew  M 

8.  The  priata  ISaeie»  eaae  la  an  aeCtoaaa 
a  pnmdssory  note,  estabUshed  to  the  paodne- 
Uon  of  the  note,  is  asat  by  ewideaaa  by  da- 
fendant  that  the  moa^  waa  dellened  l» 
him  by  plaintiff,  who  was  hla  father's  adwtnfc 
trator,  as  a  sift  from  his  father,  aaAthafcA 
note  was  gLvmn  for  it  beeaaaa  U  waa  »■ 
certain  whether  the  same  or  a  pcrtlqa  eC  % 
would  not  be  needed  &r  the  pal««B«  '«n» 
tMher's  debta.  in  which  CiM 
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to  refaod.  Seld,  the  bnrdwL  of  proof  to  m- 
tabliib  a  conalderatton  is  upou  pluntUt 
ArfRyv.Mv  (Hau.)  727 
9l  In  an  action  on  a  prmnlisoiy  note,  the 
'burden  of  prorlnir  m  ooasCdoonUlMi*  as 
between  the  original  parties.  Is  upon  the  promi- 
see.  Authorities  cited.   Id.  736 

10.  Where  the  orideaooof  defendant  toids 
both  to  dlaproTO  the  plaintiff's  evidence  of 
conslderAtion,  and  also  to  establish  a 
different  proposition  from  that  asserted 
by  plaintifl,  the  burden  of  proTing  considera- 
tion Is  on  plaintiff.   Aathori^  ofted.  id. 

11.  Where  there  has  been  a  good  oonddera- 
tloD,  which  oonstdoatiott  haa  wholly  or  par- 
tially failed,  the  borden  of  prorinc  such 
fiduire  is  apon  the  pmrtar  eettfagit  up. 
AsithoriUes  cited.  Id,  729 

13.  Accord  and  ■e.tisfltctlon*  In  a  aaix 
upon  notes,  it  appeared  that  they  were  given 
in  payment  of  a  Hassachusetts  Judgment,  up- 
on which  suit  was  pending  In  New  Hamp- 
shire; and  in  pursuance  oi  an  agreement  that 
"neither  party"  should  be  entered  in  the  last- 
named  suilt,  and  the  party  summoned  In  it  as 
trustee  should  be  allowed  to  pay  the  funds  In 
his  hands  to  a  claimant— eriaence  offered  by 
defendant  to  show  that  the  Massachusetts 
Judgment  was  teodulent  was  properly  ex- 
cluded. 

Srown  T.  Xadd  (Mass.)  887 

18.  When  a  debt  Is  originally  valid,  and  a 
note  is  subsequently  given  for  it  which  is 
▼oid  and  Is  avoided  by  the  parties  to  it  for 
fraud,  such  fraud  dooA  not  SiTold  the  orl^- 
nmi  debt,  but  it  can  be  recovered  upon. 

WaOur  T.  Mav6  (Mass.)  198 

14.  Ordinarily,  In  SbuKachusetts,  a  note 
given  for  a  rimple  contract  debt  la  presumed 
to  be  taken  in  pamusit.  AutboriUea  dted. 
Id.  194 

m.  Ksootubilitt;  Boita  Fzdb  Holdbbs. 

15.  By  the  law  of  New  York,  when  the  n«- 
eeptanoe  of  a  bill  of  excbanjge  bj*  the 
treaaorer  of  a  private  meAofactnrinf 
oorporation  is  an  act  of  fraud  upon  the 
corporation,  or  when  the  same  has  been  un- 
duly obtained,  or  the  procurement  and  nego- 
tUnon  thereof  is  a  wrong  and  a  loss  Inflicted 
upon  the  corporation  by  the  drawer  and  the 
treasurer  Jointly,  the  burden  Is  upon  the  per- 
son suing  upon  ft  to  prove  that  he  Is  a  bona 
flde  horiert  and  that  he  cannot  be  soch  If 
be  received  it  upon  a  pre-existing  debt,  without 
parting  with  any  right  or  property  of  value,  in 
■which  case  the  holder  can  have  no  other  or 
greater  rights  than  the  drawer  had.  Carpenter 
•ad  Oranger,  dlssentlnr, 

W^btUrf.  Hiw^Math.      (Oonn.)  S07 

18.  The  vote  of  the  dlreetors  of  the  de- 
fendan^corporation,  anihoriaing  its  treaa> 
nrer  to  sign,  execute,  and  deliver  all  instru- 
ments and  papers  pertaining  to  the  business  of 
tlM  oorporatfon,  only  conferred  upon  him 
power  to  execute  and  ddiver  such  papers  as 
-were  wltfatu  Ita  empnate  power  to  execute.  Id. 

17.  Persons  deiUIng  in  the  eonmwelal 
paper  of  a  corporation  are  bound  to  take 
nonce  of  the  extent  of  Ita  power,  but  not  of 
V.  X.  B.,  v.  ni. 


the  circamstances  under  which  It  Is  exercised. 
OMdU  Co.  V.  Howe  Maeh.  Oo,  (Conn.)  661 
1&  Wheu  a  eorporation  by  aceepting' 
by  Its  treasurer  a  uU  of  onohaago  admlla 
that  it  bu  funds  of  the  drawer  to  meet  the 
bin,  it  is  not  thereafter  at  liberty  to  retract 
that  admission  and  ^^fv*—  that  It  la  accom* 
modation  paper*  and  b^ond  their  power  to 
accept,  aa  againat  a  bona  flde  bolder 
for  value,  who  is  without  knowledge  or 
the  wan*  of  ftmda.  Park.  C%.  J.,  dissent' 
log  that  the  holder  has  knowledge  that  the  use- 
to  tw  made  of  the  Mil  vnu  beyond  the  powers, 
limited  by  charter,  and  that  the  oorpctanon  did 
not  have  funds  of  the  drawer.  id. 

19.  A  bona  flde  holder  for  valne  of  a 
bill  of  exchange  bofbre  aeeeptance*  Is 
not  required  to  pay  an  addtdonal  considera- 
tion to  ue  drawee  for  his  subsequent  aoceqpt- 
anee  in  order  to  enforce  it  arafnst  him.  The 
mere  fact  that  the  holder  recSved  the  bill  be- 
fore acceptance  does  not  makB  hhn  tkmtOaMe- 
holder.  lA. 

30.  A  bona  flde  holder  of  a  negotiable- 
instrument  for  a  valuable  consideration, with* 
ont  any  knowledge  of  the  facts  which  im- 
peach Its  validity  aa  between  the  antecedent 
parties,  if  he  takes  It  under  an  indorsement 
made  before  the  same  becomes  due,  holda  the 
title  nnaflbcted  by  those  facts.  Id. 

31.  Notice  of  facts  to  inkpeach  a  bill 

means  knowledge  of  those  facts;  and  by  facts 
is  Intended  facts  which  of  themselves  would 
Impeach  the  transacUon.  and  not  merely  facta 
which  tend  to  prove  fraud  or  excite  suspicion. 
AnthoriUes  cited,  iif.  564 

33.  Commercial  paper  exeonted  in  th» 
flrm  name  by  one  partner  of  a  commer- 
cial or  trading  partnership,  presumptively 
binds  theflrmnn  caseof  a  nontradlag  partner- 
ship, as  one  formed  to  conduct  a  theatre^  no 
sural  presumption  exists. 

FiHm  T.  Ckkd  (Conn.)  64T 

38.  To  establish  the  UabDUr  of  ft 
trading  paFtoovak^  upM  a  noteenooted 
by  one  member  in  Its  name,  usage  or  other 
facts  sufficient  to  show  that  such  member 
had  authority  from  the  other  member  to 
make  It,  must  appear*  or  that  the  flrm  had 
ratified  the  aot;  and  the  burden  Is  on  the 
holder  of  the  bill  or  note  to  diow  the  same, 
Qranger,      dlesenta.  let. 

34.  The  assignee  of  a  note,  without  any 
conveyance  to  hun  of  the  security,  except  such 
as  the  sile  of  the  note  effected,  eaanotsMin- 
tain  an  action  at  law  in  his  own  naasa  for 
the  e«mverslon  of  the  seenrlty . 

BaUikddtrY.Jmiiium  (7U)  879 

IV.  BuBvnas. 

35.  Where  the  ataker  of  a  note  had  re* 
eeived  no  consideration  therefor,  exe^t 
a  note  of  the  defendants  "as  an  offset  or  pro* 
lection  for  his  HabHItv,"  the  defendants  are 
not  liable  merely  as  hla  snretiMt  upon  their 
indoTsemeat 

Zn/iab.  nf  NorMemiffh  ▼.  Wood  (Mass.)  129 

36.  Evidence  that  one  ot  tba  laUer  has  paid 
half  of  thai  not^  and  Uiat  one  of  the  plalntlfls 
had  UM  the  defendants  that  the  note  in  nl% 
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bad  been  peld,— no  eonneotlon  being  ■howo 
between  thlB  paynuot  and  the  admlaslon,— will 
not  qpente  to  oImAmw*  tbe  defenduts  on 
•any  princtple  of  eitomiel,  admlttlBg  Hut  tbor 
were  only  liable  m  anvetiM.  Id. 

v.  Aoncm;  Iiiiau.Tnn;  Xtidbo^  weo. 

37.  An  eadoraament  of  a  pTOmiesnj  note 
^atandlng  alone  la  not.  under  the  Yenno^ 
atatute,  sufficient  proof  of  a  rotuntaty  parmant 
thereon  so  as  to  bar  the  running  of  the  statnto 
-of  Limitations. 

ClMviand  v.  JXrumore  (Vt)  835 

28.  Parol  evldenee  to  eontroL  Where 
contract  between  tbe  plaintiffs  and  the  heirs 
of  the  maker  of  the  note  In  suit,  one  of  whom 
was  his  executor,  was  reduced  to  a  written 
form,  which  pl^nly  Imported  thU  a  Bult  was 
to  be  brought  upon  tbe  note  acalnst  the  defend- 
ants, and  tnat  a  note  then  gTven  by  the  said 
heirs  indlvlduaUy  to  theplaintlfls  was  intend- 
ed to  secure  the  plaintlfTs  against  the  costs  of 
•uch  suit;  such  written  erldoiee  of  the  agree- 
ment altered  into  cannot  be  contradteted  by 
the  testimony  of  the  treasnrerof  the  plaioUfh, 
-chat  the  note  upon  which  tbe  suit  was  brought 
had  been  add  and  surrendered  to  him.  tt  plain- 
ly appearing  that  the  testimony  was  only  a 
Terslon  of  the  same  transaction  which  was  em- 
braced In  the  written  contract, 

InAab.  cf  JforthboTOughy.  Wood  (Mass.)  139 

29.  Tbe  ezecQtion  of  an  instrument  to  se- 
-enre  the  plaintlffi  against  the  costs  of  the 
suit  does  not  show  si^  an  interest  in  the 
•nit  Itself  as  to  render  the  executor  a  neces- 
sary party  thereto,  or  constitute  the  executor 
the  real  plaintiff  In  a  l^al  soise.  Id, 

90.  In  an  acUon  on  a  note,  under  a  plea  oi 
payment*  erldenee  Is  not  admissible  of  the 
dellTerj  of  personal  property  under  a  subse- 
quent and  independent  agreement  as  an  ac> 
■«<Mrd  and  sausfkctlon*  the  delivery  and 
recdpt  thereof  not  being  spedAcaUy  set  forth 
In  the  answer. 

XrUeK T.  MuBtrOSam.)  873 

81.  Where  defendant  seeks  to  meet  the  prl- 
mm,  fkwie  ease  made  by  the  production  of 
the  note,  by  establishing  another  and  dtstlnot 

firoposltlon,  such  as  payment,  or  ^e  happen- 
Dg  of  a  contingency  which  defeated  the  note, 
tbe  harden  of  eatabllahtng  this  b  upon  2dm. 
Authorities  dted. 
My  r.  PtHett  (Una)  738 

Bbufs  ahd  Noths. 

Form*  Psrsooal  lIabUi(y  of  officer  of  cor- 
poration slKoing  promissory  note,  adding 
words  dflsonpUTV  of  his  ofBce.  Ofe.)  41 
OeliverxasMeiow.  tfXmn.)      3B3,  358 
OonaiderKtioni  moral  obligation.  (Mass.) 

918 

Fnmilsaory  note  erf  wife  In  payment  of  de- 
■coaaed  husband's  dcArts.  (ICass.)  913 
Aeoord  and  satisfaction.  (Mass.)  889 

Paymrat  of  debt  of  third  person  Is  good  om- 
ilderation  for  note.   (Mass.)  913 

The  receipt  of  a  note  on  time  In  payment  of 
«  debt  ts  of  itself  an  agreement  to  delay  and  a 
good  oondderatlon.  ^lasa)  918 
IS.  B.  B.,  T.  nt. 


PresumpUoD  of  paynuot  of  debt  bj  reestal 
ofnotei  QUm.)  MtTui 
It  li  sot  neoeasuy  (hat  ttw  fifwIiiHriHni 

iboold  be  dlreetly  between  the  promisor  and 
promisee.  (Ifo.)  4 

Taking  a  negotlabls  note  or  dnft  for  a  debt 
isprAna^SHriserldencedl  payment.  (Ma)  8" 

Fresumptl(m  of  conaldeiatfon.   (Kml)  7S 

Total  at  partial  want  or  fidlore  ist  cooddv- 
atlon  Is  a  good  defense.  (Mass.)  8K 

BMnreof  condderatlon  is  matter  crfdrfsDie, 
not  of  oflsrt  or  ooontercls^  (Uassi)  1]8 
Borden  <rf  proving  oooaitoation.  (Has.) 

738.  n2 

If  no  place  of  payment  be  deslniated  In  Oe 
note,  the  kw  of  the  ^aoe  where  ft  la  madede- 
termlnes  its  emwtmetion  and  vmBdlto>. 
(R  I.)  W 

Fnad  and  lllegsllty  In  the  inceptfcn  tifal 
the  whole.  (Mass.)  681 

Contemporaneous  verbal  condltloas  repmg- 
nant  to  terms  of  note  are  Ttrfd.   (Oona.)  K% 

Note  riven  as  Inducement  to  aign  oompo- 
sItionlsTold.   (Mass.)  IM 

Note  to  pay  expenses  of  maintaining  a  bas- 
tard child,  taken  by  a  public  officer,  ii  ti^ 
(Blass.)  100 

Aeeonunodation  notes.   (Mass.)  118 

Oommereial  notes  are  not  commerdal 
paper  bi  Kentucky.   (Mass.)  118 

Right  of  assignee  of  note  to  collateral  secur- 
ity, without  express  aesisnnant  of  the  col- 
lateral. (Vt.)  sn 

Aetion.  Production  of  note  mahas  frtmm 
faeU  case  for  plaintiff.   (Mass.)  73B 

Evidence  admiasible  undn  plea  of  payment 
In  action  on  note.  QIasa)  Sn 

BOAKD  OF  HEALTH.   See  Hui;th. 

BONA    FIDE    PURCHASERS.  See 

Bills  and  Noras,  III. 

BONDS.  See  Affbal,  V.;  ATTAomfsr^ 
III.;  Bail  and  RaoooniSAHOB;  SxKC1^ 

TORS  AHD  ADKOnSTBATOBS,  VL,  16,  Xh 

IiTJDHomm,  6;  Fbiiicipai.  ahd  Siman; 
RBPLBTiir.  n. ;  Shbbifv;  Taxiu,  7. 

1.  An  action  of  debt  will  not  lie  upon  the 
mere  reeital  of  such  debt  In  a  boad  or 
agreement,  setting  forth  that  the  debtor  had 
couT^ed  land  to  the  creditor  for  tlw  porpoas 
of  seoorlng  thepayment  of  such  debt. 
DougUm r. Seniut»g(JBL  I.)  535 
3.  The  recital  of  a  contract  In  the  oondttkn 
of  a  bcmd  may  sofflce  to  take  it  out  of  ths 
Statute  of  FrMde  without  oonTCrtiag  ft 
faitoaooTCaant.  AnlhorM^ eUed.  Ii.  m 

BOOBB  or   AOOOUn.    Sea  In- 

DKMOB,  m.  a 

BOROUGHS.  See  Muvicipal  OobfobA' 

Tiaiia. 


BOUNDABIE8.  Bat  Dn>,  UL  h. 

1.  If  tbe  owner  of  upland  dtrldst  it  Into  two 
pieces,  ewdi  havlag  a  ae*  front,  aadomimp 
to  different  grantees,  and  also  oonrsys  to  ( 
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le  iqipiirtenuit  tract  of  the  Bhore.  and  saya 
1  more  about  the  dlTtdlny  line*  the  parties 
»Te  Joined  In  leaTine  Its  precise  location  to  be 
Btermlned  by  the  rmee  of  l»w* 
MffrrH  r.  Aor^teg  (Conn.)  815 

S.  The  eoauBOB  law  rale  would  be,  the 
ne  separating  the  shore  rights,  starting  from 
le  point  where  the  upland  alvlsioa  line  Inter- 
Kts  the  Gonvex  high-water  line,  would  leave 
lat  line  by  a  right  angle  and  proceed  directly 
t  the  luw-water  Hue.  la. 

8.  When  a  line,  constituting  a  boundary 
06  of  lands  as  described  in  a  deed,  runs  across 
road  and  then  runs  "by  the  said  road  on  the 
isterly  and  northerly  side  thereof,"  the  boon- 
vty  Is  the  easterly  and  ncvtherly  elde  of  the 
oad,  unless  a  contrary  Intent  appears  on  the 
IC8  of  the  deed. 

HcHmu  T.  TuTrm>a  FaJU  L.  Oo.  (Mass.)  177 

4.  In  a  deed  where  the  beglnnlngof  the  de- 
xlption  of  a  piece  of  ground  Is  fixed  at  a  stake 
id  stones  on  a  country  road,  and  their  loca>- 
on  cannot  be  determined,  other  words  of 
esciiptloD,  "bounding  souttieasterly  on  said 
luDtrr  road."  will  convey  title  to  the  middle 
□e  (^the  hiffhway. 

CAodHie^Ti^ImATMsaa.)  180 

Of  land  bounding  ons  way.  (Haas.)  177.178 
On  seaahon;  land  projecting  into  sea. 
;onn.)  816. 817 

Of  land  f<nined  tv  allnTtum.  (Conn.)  817 

OTCOrrnrO.  see  Codsfibact. 

REACH  OF  PEACE.  See  Dibobdxklt 
Pbbsoms. 

RIDOES.     Bee  McnigzFAi.  Cknpou- 

TIOSB,  IV. 

Bbisfs  abd  Noras. 

The  fulfillment  of  a  eorouuit  to  bnlld 
bridge  la  not  uciued  1^  its  destruction  by 
I  eztnundinary  storm.  (Ifasi.)  77V 
Sersral  towns  In  coun^  where  bridge  built 
sroM  rirev  compelled  to  pay  propOTtion 
azpenses.  (Ctonn.)  256 

DKDEN  OF  PROOF.  Bee  Ashuls,  1; 
Buxa  ADO  Notes,  II.,  15;  Fbadd  and 

FBaVSUUHT  COHTnAHOH,  16;, 

&RRIEBS. 

.  Of  GooDft. 

Of  PABSBHGERa. 

a.  FiMr«;  S^eetment. 

b.  BlMping-Oar  Ompm^;  luggage. 

BniEFfl  AND  KOTES. 

e  Ck>HBTmiTiOHAi<  Law,  II. ;  NsauaBNcn, 
11-16;  Railboad  Cokpabibs;  Street 
Railwats. 

I.  Of  GtooDS, 

I.  Where  ifoods  purchased  were  ahipped 
the  purchaser  and  etored,  subject  to  his 
ler,  in  the  carrier's  wareboaee  at  their 
MM  of  destination;  and  b^re  taking  posaes- 
a.  B.,  T.  m.  60 


slon  of  them  he  made  an  assignment  for  the 
benefit  of  his  creditors  and  re-marked  the  goods 
to  tlw  seller;  and  while  being  carried  from  the 
warehouse  to  be  ro-ah^ped  back  to  the  sell- 
er, they  were  taken  1^  the  aherUPl^ order 
of  the  court  of  probate,  pending  the  appoint- 
ment of  trustee  of  the  inaolTent  pnrenaser, 
—Edd,  that  there  was  no  atoppase  In  tran> 
altu  the  aeller,  he  haTfog  taken  no  ac- 
tion, except,  on  being  Informea  that  the  goods 
w^  In  tu  warehoose  snl^Ject  to  his  order,  to 
write  a  letter  for  flieietunt  of  the  goods,  which 
was  never  reedvad. 
MOIard  v.  WtbtUr  (Conn.)  648 
S.  Where  plalntifTs  agent  brought  a  cow  to 
a  r^lroad  connecting  with  defendant's  road 
and  signed  a  shippl^  agreement,  valuing 
the  cow  at  $75,  and  freight  was  paid  upon  that 
valuation,  plaintiff  is  bound  by  such  a^'ee- 
meut  and  cannot  reeoTer  in  exceas  ox  the 
valaation  atated^  from  defendant,  which 
received  the  cow  from  the  contracting  railroad, 
througli  whose  negligence  it  was  killed. 
jStZTv.  Boston,  H.T.  AW.  B.  B.  Go.  (lfaa&) 

916 

8.  Where  the  aaaiKnee  of  blUa  of  lad' 

lag,  holding  them  as  collateral  security 
for  a  debt  due  by  the  consignee,  brings  anit 
affalnat  the  esurrier  for  a  conTereion  by 
delivery  of  goods  to  the  consignee,  he  can 
recover  only  thdr  market  nine,  less  the 
freight  and  charges,  with  Interest  from  the 
date  of  the  conversion;  the  fact  that  carrier 
had  notice  that  consignee  had  agreed  to  pay 
freight  will  not  alter  tne  rule. 

Mass.  Loan  d  Trwt  Oo.  T.  miHiitvirg  A  B. 
Oo.  (Mass.)  410 

4.  In  an  action  to  recover  damagea  for  in- 
tury  to  cattle  caused  by  n^ligenceln  the  de- 
fendant raitrmd  company.  If  Its  method  of 
traneportatioB  was  uaaaliB,  as  omitting 
means  of  ventilation  and  cleats  on  the  floors 
to  furnish  footings,  the  fact  that  It  was  usual 
with  the  defendant  cannot  exonerate  It  from  Its 
contract  to  safely  transport.  Its  own  aaa^e 
would  have  no  tendency  to  show  that  It  had 
adopted  a  safe  method. 

£0o»aK2v..PttaA&ufvi2.  (Mass.)  848 

n.  Of  PABBElfGUU. 

a.  Fare;  S§eeiment. 

5.  A  child  of  nine  years  of  age  entering 
a  passenger  train  with  her  mothor*  the  lat> 

ter  having  provided  herself  with  a  ticket,  la  a 
passenger,  and  ts  not  entitled  to  be  cvried 
nnleea  paid  for. 

BeekwOh  v.  Oheshire  B.  B.  Oo.  (Mass.)  186 

6.  Pub.  Stat,  chap  113.  §  197,  does  not  pro- 
Idbit  a  carrier  from  putting  a  paaaenger, 
refusing  to  pav  fare,  off  the  train  at  a  regular 
passenger  station,  without  arreetiner  nlm. 

Id. 

7.  Where  a  car  conductor,  instead  of  arrest 
log  a  paaeeBger  who  refuses  to  pay  his  fare, 
at  once,  and  taking  Mm  Into  cnstody  tat  Ua  ca- 
pacity as  a  railroad  police  officer,  causes  bim 
to  be  arrested  hy  offleera  at  the  next 
station,  the  arrest,  If  unlawful,  was  an  as- 
sault and  a  &lae  ImprisODnaent  1^  such 
conductor. 

ZruMi  T.  Eaat§m  B.  B.  €fo.  (Hats.)  810 
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6.  Pttb.  Stat.  ohap.  108,  %  IS,  doM  not 
MthmlM  an  arrMt,  withoat  warrut,  by- 
oSmrs  not  pwat  whea  Uw  oflMm  u 

cominlttcd,  upon  oomplidnt  l^a  oar  conductor 
for  evading  payment  ot  fare,  and  meh  an  tr- 
rest  is  therefore  unlawful  Id. 

b.  sapping  Oar  (hmpmff;  Luggoffe. 

9.  Whnetheoaxsof  aalMpln|feareo»< 

paa^  are  used  by  a  r^Iroad  company  under 
a  contract  that  they  are  to  be  under  the  rules 
and  regulations  of  the  latter  company,  the  for- 
mer company  is  not  reaponalbw  for  the 
act  of  the  rMlroftd  eondnotor  in  compel" 
linfr  a  paaaenyer  not  entitled  to  purchase  a 
berth  to  go  from  a  aleepins  ear  into  an- 
other car.  after  he  had  been  several  times  re- 

aueeted  and  refused  to  leave  such  car,  although 
le  sleeping-car  conductor  led  him  into  the 
next  car,  using  no  force  in  doing  so. 
Lawrtnee  v.  FuUman  Palace  Car  Co.  QAaat^ 

10.  Where  a  pMsenger  occupying  a  berth 
In  a  sleeping  car  was  robbed  of  his  pocket- 
book  during  the  night  while  aale^*— .fiUd, 
the  facts  that  another  larceny  was  committed 
about  the  same  time,  that  the  portw  was  found 
asleep  in  the  early  morning,  that  the  porter 
was  required  to  be  on  duty  for  thirty-six  hours 
ooqUduousIv,  are  evidenoe  of  negliceBce 
and  properly  submitted  to  the  Jury.  A  no* 
tice  po^ed  at  each  end  of  the  car,  over  the 
waatastands,  that  the  company  would  not  be 
liaUe  for  any  loases  of  passengers,  not  known 
to  platnUff,  does  not  relieve  the  eompMr 
from  llabUitT. 

Xmp<i  r.  Nea  Tork  Sseping  Oar  Oo.  (Mass.) 

858 

11.  The  ticket  for  a  berth  In  a  sleeping  car 
is  not  intended  to  and  does  not  e^reas  aU 
the  terms  of  the  contract.  The  ticket  Is  a 
mere  symbol;  the  contract  Is  implied  from  the 
niUnre  and  uagea  of  the  employment  of  the 
company.  Id. 

18.  Although  tlw  car  company  may  not  be 
liable  as  Insurer  or  b^lee,  yet  the  law  raises  the 
duty  oo  the  part  of  the  company  to  aftord  to 
the  ticket  holder  protection  to  himself 
and  his  property  ftom  danger  from  tUevea 
and  otherwise.   Authorities  cited.   Id.  868 

18.  Where  plaintiff  and  her  husband  left 
a  palace  car  when  It  stopped  at  a  station  and 
remained  away  for  ten  mloutea,  leavins  her 
reticule  npon  the  sill  of  one  of  the  ear 
windows  in  a  conaptcuous  and  enoaed 
place  which  could  be  reached  from  the  out- 
side through  an  adJoiolDg  window  which  wss 
open,  she  was  not  in  the  exercise  of  common 
prudence  or  proper  care  of  her  proper^,  and 
her  own  negrliigrenee  contributed  to  ita 
loss,  and  she  cannot  recover. 

WMVfMy  T.  PMman'*  AiMS  Cbr  Gb.  (Uu^ 

14.  WbUe  a  passenger  In  a  palace  car  can* 
not  hold  the  company  liable  as  a  ammon  car- 
rier for  the  loaa  of  baffgrage  retained  In 
her  own  possession,  yet  she  can  hold  tt  liable 
upon  the  ground  that  her  property  was  loet  by 
some  negligence  of  the  defendant  and  without 
9By  fault  00  her  part   Authoxitles  dted.  Id. 

S.  B.  B.,  T.  m. 
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Of  ffooda  Contract  of  ddpnant  consttuui 
strictly  i^nst  carrier.   (Mass.)  917 

Contract  of  shipment  Ii  binding  open  con- 
necting route.   (Mass.)  918 

Liability  for  conversion  after  notice  of  ■»■ 
signment  of  bill  of  lading;  meaanre  of  dam- 
ages.  (Mass.)  411 
Bight  of  stoppage  in  (tomAm.    (Oonn.)  Stt 
¥j»Ki^  liaUUtj  by  contract.  (Mast.) 

•17.  918 

Carrier  cannot  relieve  Itself  fmuk  liability 
for  negligence.   (Uass.)  917 

Ofpasaengera.  Right  to  elect  difkl«l» 
ing  ttalo  with  mother,  who  haa  proTided  he^ 
self  wltit  a  ticket,  for  letuaal  to  pay  ian. 
(Mass.)  18? 

Authority  of  police  tMotx  conferred  upos 
railroad  employee  Xfj  Fab:  Stat,  ciimn.  108,  & 
1&  (Mass.)  nt 

A  sAeei^ng  ear  etntpaax  !■  not  UaUs 

as  Innkeeper.   (Mass.)  M 

LiaMlIty  of  sleeping  car  company  fornn^ 
er^  stolen  from  passenger  while  ocauvug  a 
berth.  (Mass.)  IH 

Duty  of  deeping  car  company  to  protect 
pasaengen  during  uie  night   (Maas.)  811 

A  steamboat  or  railroad  company  la  not  lia- 
ble for  property  stolen  from  the  posaaHkMi  of 
a  passenger.  (Mass.)  861 

Bleeping  car  company  not  liable  for  ffeel- 
ment  of  passenger  not  endUed  to  bcrth.^ 
railroad  oondoctor.  (Uasa.)  IX 

OASS  MADB.    Bee  Report  axd  Cue 
Hadb. 

CSBTIOBABI. 

1.  OtseHormri  Uea  to  e«WTeet  the  wrotaaf 
infiwior  eonrta  or  Judicial  o^eega  act- 
ing in  proceedings  not  according  to  the  oomss 
of  the  ccHumon  ixw,  and  where  errora  caaaot 
be  corrected  1^  appeal,  exceptfoo,  or  writ «( 
error. 

AUy-Ow0ral-7.  Oiiy  of  Norihamp^  (Mmi.) 

m 

2.  GerUorari  will  only  He  to  revise  the  pn- 
ceedlogs  of  tribnnala  or  ofleera  acting 
in  a  judicial  capacity.  S. 

8.  The  appointment  of  pnbUe  oflfeera 
by  municipal  authorities,  belns  ad^laie- 
tratlTO  In  Its  charai^»  earnmmri  docs 
not  lie  to  revise  thalr  acts.  IL 

4.  OrfjmiH  lies  to  revise  proeeedlavn  of 
county  commlsslonen  or  ci^  conncQ  In . 
Ing  ont  Ugbwaja  or  making  asaeaan 
for  seirers  or  other  Improvenunta.  Aothori- 
tleacitad.  Id.  m 

lile  to  revise  proceedings  of  tribunals  or  ^di- 
cers acting  judicially;  but  not  when  acting  ia 
an  ezeeann  or  ministerial  fliMicf.  i^"^ 
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ftndne  rests  wttfaln  dlseretion  of  court, 
id«d  uierior  tribmial  had  lorisdlction  of 
sr.  (He.)  619 

LSOS  OF  OOURT,  See  OsoMniMl. 

Jaw,  IV.  c;  Tmal,  EL 

LSITIES    AND  CHARITABLE 

JSES. 

The  gift  of  propertj,  first  to  one  char- 
)  i>«e»  and  tnen  to  another,  upon  the 
mioatioa  of  the  first  trustee  no  longer  to 
doee  not  oftmd  tiie  statute  against  per- 
iltiast  uid  iB  valid.  Such  property  can- 
B  devested  upon  thcfdeellnntlon  to  aot 
e  trnstee  named  for  the  aeeond  ehni^ 
Carpenter  and  Qranger,  JJ„  dissentlfig 
le  ground  that  the  deed  of  trust  did  not 
In  apt  words  to  convey  a  fee,  and  that 
the  determination  of  the  first  charity  the 
of  the  grantor  succeeded  to  his  former 
s. 

mAffHeuUuralSDhaciv.  WhUiui/  (Ckmo^ 

A  trvat.  to  aid  indigent  young  men  of  a 
In  fitting  for  the  eTanKelical  mioistrr, 
uiy  •ttrpkliis  to  go  Id  aid  of  other  Inal- 
yojxng  men  of  State  fitting  for  such 
mtry,  is  not  void  for  uocertainty.  id. 
A.  gUt  maybe  made  in  trust  for  a  ehar* 
not  exiating  at  the  date  of  the  gift,  or 
1  requires  a  future  act  of  incorporation. 

Id. 

The  rale  against  perpetoltiee  does  not 
7  to  chanties.  The  estate  Is  no  more 
itnal  in  two  sncoeesiTO  charities  than  In 
Authorities  cited.  Id.  tin 

A.  charitable  use  will  not  be  permitted 
Jl*  beeanao  the  named  trustee  do- 
ts, nor  because  of  delay  on  the  part  of 
Iciaries  In  asking  for  their  rights.  Au- 
iee  cited.  Id.  676 

rhe  trustees  of  the  Smith  Charities  placed 
on  deiwsit  with  the  Northamnton  Instl- 
I  for  BaTinsa  to  the  credit  of '  'William  M. 
en,  payable  only  to  the  order  of  the 
I  Cluiiltles,''  and  took  from  Hayden  his 
'or  $000  payable  In  five  years  or  on  de- 
at  any  time.  Three  days  before  the  ex- 
on  of  five  years  after  the  transaction,  the 
es  voted  to  voluntarily  surrender  the 
but  took  no  steps  in  the  pursuance  there- 
rhe  plaintiff  Immediately  Issued  trustee 
w  against  Gbiyden,  defendant^  and  the 
iition  and  Clwritles  as  trusteea.  Jlsld 
was  no  evtdenee  of  a  eompleted 
and  the  trustees  were  properly  dls- 
e<i. 

/den  V.  Bai/dm  (Mass.)  82 

Bbikfb  AXjy  Nom. 
[uest  void  for  uncertain^.  (He.)  606 
JSTBBS.  Bee  Bbrbftt  BOCIBTIB8,  8; 

[UinOXPAX.  CiOBPOBATIQHS,  YIII. 

TTEL  MORTGAGE.    See  Hobi^ 

A.OB.  YL 


[X*  BIGHTS. 

AW,  V. 

B.,  T.  m. 


Bee  COHBTITDTIOHAI 


CITIES.  See  MtrniciPAi.  CoBPORATioire. 
CLIBHT.  See  AnoBmr  akd  CiAsm. 

CIiOUD  OK  TITLE. 

A  bill  in  equi^  to  r«nove  a  eknid  mm 
title  to  a  lot  in  possession  of  one  clalnung 
under  a  mortgage  foreclosure  cannot  be  oudn- 
talned  by  one  not  In  possession  praying  that 
such  mortnge  be  decreed,  satisfied,  and  dis- 
charged. The  remedx  Is  at  l»w  by  a  writ 
of  entry. 

Jurisdiction  of  unto  remove.  (Km*)  ^ 
PetitkmCT  most  be  In  possearfon  of 

(Mass.) 

CODICHh  BeeVnx. 
COLLATBRAIt     SEOURTFT.  Bee 

PUEDeB  AlfD  COLLATBBAI.  SKOUBITr. 

COMMERCE.  See  OowsTmmOMAi.  Law, 
It 

OOMMOK  CARRIERS.  Bee  Cabbibbb. 

COMPLAINT.  See  AntrLTB&ATioN,  1; 
Criminal  Law.  L;  Fish  asd  Fibhkr- 
IBS;  Gaub  abd  Gamb  Lawbj  Intozi- 
OATDiG  LniuoRB,  IV.;  Plbasino,  L; 

BUMDAT,  3. 

COMPOSinOH  WITH  CREDITORS. 
Bee  CoMFROiosB. 

COHPROMISB.  See  Aooobd  abs  &lt> 
nrAonoN;  FBnrcuFALAnD  AeKNT,  14. 

1.  An  ngfreement  of  compromise  of  a 
debt,  accompuiiad  by  an  express  stipulation 
that  it  should  not  beUndingf  nnleaa  si^od 
by  ail  the  creditors  of  the  debtor,  Is  no  bar 
to  an  action  on  such  debt,  where  no  vraiTer 
of  the  stipulatiOD  Is  shown,  and  the  other 
creditors  did  not  rign  the  agreement. 

WaXiuT  V.  Mono  OiasB.)  19S 

3.  To  mpport  a  oompromlse  there 
should  be  a  doubtfbl,  bona  fide  elnim* 
about  which  the  parties  have  an  equal  know- 
ledge, and  in  settling  It  there  should  be  no  Im- 
position or  deceit. 

Anthony  v.  Boyd  (R  I.)  667 

8.  That  Is  no  compromise  where  one  nartif 
deeeives  the  other  Into  believing  that  he 
has  a  claim.  Td. 

4.  Mere  ■napioion*  without  knowledge  of 
the  facts,  wlU  not  eatop  a  party  from  set- 
tin  2  up  fraud  in  a  compromise.  Id. 

6.  In  an  action  to  aet  aeide  a  compromise 
of  a  debt  obtained  by  fraud  and  misrepreeen- 
tation,  and  to  reach  property  conveyed  in 
fraud  of  creditors,  lames  should  be  framed 
for  a  jury  to  try-  the  ques^ons  of  fraud  and 
mlsrepresentaUon. 

MerchanU  Jfat.  Bank  v.  M<mit(m  (Mass.)  784 

Bbiktb  akd  Notbs. 

Compromise  stipulating  that  It  should  not 
be  binding  unless  mgamd  by  all  the 
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creditors  is  no  bar  to  action  where  not  s^ed 
by  all  the  credltora.   (Masa)  194 
ToavoidortenAln&teUtimtion.  (R.I.) 

868 

Note  slven  as  Indneement  to  rign  com- 
position  is  rold.  (Uaas.)  194 

Setting  aside  for  fraud;  equity  jorlsdic- 
tlon.  (Mass.)  786;  (R.  L)  868 

COITDEHNATION  PROCEEDINOS. 

See  HTraioiPAL  Cokfobations,  IV  . ; 
Railboad  Coufabibs,  1-7;  Bchoolb  and 
School  Distbiots,  9;  Wateb  Compa- 
inss;  Wats,  L 

GONDXnOHAL  8AI£.  See  Saxa, 

CONFLICT  or  LAWS. 

L  GSKBBAL  PbDTOIFXiES. 
XL  OOHmAOTB. 

IIL  JUDGMKNTS. 

BaiBFB  AKD  KOTXB. 

L  0BNnftAL  Fbekoiplbs. 

1.  When  the  e«nrta  of  another  State 
eonstrne  its  statute  against  usury  aa  pfuial, 
sudi  oonatrnetlon  is  OMtrolllBs  m  the 

courts  of  tills  State. 
Blaine  t.  OurUt  (Vt)  469 

5.  Peaaltlea  given  by  the  usury  laws  of 
one  State  are  not  reeorerable  in  the  courts 
of  another  State.  Id. 

8.  Where  an  injury  occurs  in  another  State, 
which  would  be  tne  foundation  of  an  action 
«t  common  law,  and  it  la  known  that  the  law 
of  that  State  is  the  common  law,  it  may  be 
Inferred,  In  an  action  brought  in  this  State, 
tiiMt  the  traniaotlon  is  governed  by  its  rules  as 
willed  here.  In  the  absence  of  evidence  to 
the  contrary;  but  where  It  is  shown  by  the 
law  of  the  State  where  the  Injury  occurred 
tliat  the  action  slMted  on  the  death  of  the  per- 
son Injured,  while  by  the  law  of  Uiis  State 
such  an  action  survives,  the  law  of  this  State 
can  have  no  such  extra-twrltorlal  eSisot 
as  to  ffive  a  ri^rt  of  aotion  here. 

Ikn&Y.irmTorka2r.JI!.S.S.  09,QSau.} 
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4.  Intoxicating  liquors  Intended  for 
aale  on  territory  ceded  to  the  United 
States -at  the  National  Soldiers'  Home  at 
Togus,  Maine,  over  which  the  State  has  re- 
tained no  Jurisdiction  except  for  service  of 
process  for  offenses  committed  witlu>at  that 
territory,  are  not  liable  to  selsure  while 
in  transit  from  another  State  to  that 
place. 

State  V.  Intoxieatinff  lAqwrt  (He.)  48 

6.  The  acent  of  a  Urm,  having  Its  place 
of  business  In  an  adjoining  State*  is 
amenable  to  the  laws  of  this  State  while 
soliciting  orders  for  goods  dealt  in  by  his  firm. 

Slate  T.  .dicAsr  (Cionn.)  608 

IL  OONTHAOTS. 

6.  There  Is  nothing  in  the  Constitution  of 
the  United  States  that  prevents  any  State 
from  deelarlnff  the  liabilities  of  slgnos 
of  eommereial  paper*  made  and  pi^aldo 

H.  B.  B.,  V.  HI. 


Within  its  Umlts,  to  be  entirely 
from  tliose  imposed  by  the  statutes  of  other 
States*  or  from  changing  tlie  openStm 
of  the  Imw  mttrehant,  so  Jar  as  ft  aflecis 
Mmtraets  mada  and  to  bs  imrfuiMud  wttta 
such  State. 

SheeSL.  Nat.  Sank  Y.Wood  (Maaa.)  lU 

7.  AoontTactlsgoTOnedbylawaef  plaes 
whare  eneuted.  AnttKHitfas  dtoiT  14- 

lU 

8.  In  an  action  at  law  for  the  enfoceaatt 
of  a  contract,  the  law  of  the  jttriadictkm  is 
which  It  Is  made  and  to  be  executed  deter- 
mines the  extent  of  the  obl^sUoD  of  ths  eoa 
tractor,  and  thediaraeter  of  thadtfeoaaiiriileh 
he  may  fntopose. 

FsMw  T.  mue  MaA.  Oe.  (Oodd.)  W 

9.  Promissory  notes  ezecnted  in  Keatacfcy 
bj  residents  of  that  State,  payable  at  a  nalioa- 
a1  bank  In  Louisville,  Kentucky,  and  sent  to 
the  payees  In  Massachusetts,  are  roveraed  bf 
the  laws  of  Kentucky,  and  are  subiect  to  aay 
defense,  discount,  or  olbet  that  toe  laakm 
mi^t  have  used  against  the  payees  Oenof,  at 
any  intermediate  assignor  buore  notloe  of  the 
assignment,  in  accor&nce  with  the  provldoBS 
of  Ey.  Gen.  Stat  chap.  S8.  8  60. 

Bko»4iL.  Nat.  Bank  Y.Wood  QUm.)  118 

10.  Where  a  ccmtract  for  the  loan  of  money 
was  made  in  Massachusetts  upon  the  eosidftkia 
that  the  note  to  be  given  therefor  shooM  be 
signed  and  returned  to  the  lender  in  Otat  fiMo, 
tu  note,  although  signed  in  New  HampeUnt 
became  operative  as  evidence  of  the  oootmi 
on  being  delivered  to  the  lender,  and  nich  coa- 
tract  is  governed  by  the  laws  oi  MiSMthiwrts 

Hia  V.  Ohaee  (Mass.)  907 

11.  A  note  given  on  Snndsiy,  aftsr 
set*  in  another  State*  which  prohifate  bos- 
ness  on  Sunday  between  atmrise  and  seiset, 
can  be  enforced  by  suit  In  this  Stat^  wUdI 

grohlbits  bualneai  aurlng  the  sntiie  day  as 
unday. 

Brmnk  r.  Browtiag  (&  I.)  ttl 
IIL  JuDeusrrs. 


13.  No  judgment  in  peraonawa  can  he 
rendered  agauurt  a  noaraaidemt,  not  a^ 
pearing  in  the  suit,  and  aoiMrradpurasa- 
allr  witii  nrocesi  In  the  State. 

^KIotY.MeChrmiatOitm.y  871 
18.  The  property  of  a  nonraridoot  may  be 
attached  and  Judgment  rendered  ao  faraa  is 
apply  the  proiwrU  to  the  debt;  if  thara  is  as 
appearance  of  defendant,  and  no  penonal  aer- 
vice  on  him,  a  judgment  rendered  sgstsstUn 
personally  is  void,  and  has  no  effect  beyond  Ot 
proper^  attached;  and  no  intt  can  be  ai^ 
taliud  on  sodt  judgment  AnthortUes 

BBISrS  AHD  NOTKS. 

Jurisdiction  of  State  over  I  us  t  Use  j 
ceded  to  tiie  United  Statea.   (He.)  • 

No  valid  judgment  to  penonam  can  be  ts- 
tered  against  a  nonreaCdeot  nnSeaa  ha  bas 
personaUy  appeared  or  been  personally  aemd 
with  process.   (Mass.)  83 

Wheth»  action  for  death  1^  niisll^jawt 
coning  In  State  whos  il^  CK  acttoa  doasMt 
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nrriTft  to  tdmlalitntor  eta.  be  tnroaght  in 
State  in  wbictCdeceiMd  ma  dtfasen.  and  where 
>y  statute  nich  action  doei  not  MmvA  C'^''^ 

In  nbeence  of  |m>of (to  the  cratnry,  the  law 
3f  another  Sutte  will  he  premmed  to  be  the 
taw  of  the  State  In  whkdi  the  adkm  la  pend- 
ing.   (Conn.)  604 

For*igrn  oorpontlom  may,  npon  prind- 
pie  of  comity,  exerdae  in  another  State  gener- 
al powers  ooofened  under  laws  of  SUla  where 
Drganised.  provided  thn-  be  not  Inecaslstent 
with  the  laws  of  audi  other  State.  (Kms.)  766 

Bight  to  questiM  eilatance  of  Umign  da 
fael»  oorporatlon  in  collateral  proceeatnss. 
<Maaa.)  764^% 

GonatltatloDality  of  statute  prohibiting  sale 
of  intoxicating  llquora  br  agents  representing 
foreign  corporations.   (Oonu.)  668 

Jurisdiction  cannot  be  acqidred  of  a  foreign 
corporatiMi  by  service  of  process.  (Mass.)  888 

The  validity  of  a  contr&ct  Is  to  be  deter- 
mined by  the  law  of  the  place  where  made. 
(Mass.)  118;  (R.  L)  884 

If  no  place  of  payment  be  designated  in  the 
note,  the  law  of  toe  place  where  it  is  made 
determines  its  construction  and  Talldity. 

(R  L)  m 

A  contract,  ralld  hy  the  laws  of  <me  State, 
cannot  be  «f orced  m  another,  vnkaa  anoh  a 
contnust  made  bttween  its  own  dtiaena  could 
be  enforced  then.  (R  L)  884 

Place  of  perf  onnance  of  contract  (UMm. )  207 

CONFUSION  OF  GOODa   See  Acoss- 

BION  AND  COHVUBION  OF  OOODS. 

GONSIDBKATION.  Bee  Billb  and 
KoTB^  U.;  Duzs  7;  LAKDLimD  and 
TrauNT,  9. 

OONSPIItACT. 

1.  An  information  charging  the  object  of  a 
conspiracy  to  hare  been  to  oompal  a  news- 
paper company,  against  its  will,  by  means  of 
the  boycott,  to  disehaf  workmen  of  its 
own  CDoioe  and  •asplor  defenduita  and 
such  persons  as  they  sbonld  name,  chargBi  acts 
prohibited  by  Sta*.  1878,  p.  815. 

Blatt  T.  GUdden  ((Toon.)  848 

3.  As  a  means  of  accomplishing  thefr  pur- 
poee,  defendanta  Intended  to  hnrm  the 
eompany,  and  therefore  their  motive  was 
malielone.  Id. 

8.  An  allegation  that  another  purpose  was 
to  iiHare  certain  workmen  of  tne  company 
by  deprlvlnir  them  of  their  employment 
charges  an  offense  within  the  statute.  Id. 

4.  When  several  men  form  the  intent,  and 
cune  twether  and  agree  to  emjcrj  It  Into 
euentMntthlsagreonentlaaerime.  That 
it  Is  <lw'g*^  as  a  means  to  an  end  In  itaelf 
GOBdderad  lawfiiU  does  not  doreat  the 
trannotion  of  its  erlmlnaHty.  Id. 

5.  Ad  allegation  that  one  object  was  to  ex* 
tort  Bon^  by  untewful  mean^  diarges  a 
crime.  Id. 

8.  The  charge  that  this  conspiracy  contem- 
plated the  wholesale  boyeottin|f  of  (he  p»- 
x.  I  B.,  T.  xn. 


trona  of  flu  new»p>per,  states  mm  ciflhnao 

within  the  statute.  U. 

I.  U  defendants  In  thdr  dicular,  reading: 
"AwordtothewiseissufQdent  Boycotttw' 
osmpany.used  the  word  "boycott"  in  itaorlelnal 
sense,  in  its  applIcaUon  to  the  company,  uiere 
can  benodouotof  thelierimlnnlbitent.  Id. 

6.  Such  drenlar  b  m'—feefWe  In  erl- 
dence.  i3. 

9.  B^eottlnf  defined.  14, 

10.  The  deelaimtlona  of  a  conapira- 
tor>  not  a  d^bndnnt,  made  tn  presence  of 
one  of  defendants,  to  a  workman  of  the  com- 
pany to  Induce  him  to  join  the  conspiracy,  and 
made  during  the  continuance  of  the  0(supira- 
ey  and  for  the  purpose  of  carrying  the  same 
Into  full  effect,  and  relatlnff  to  toe  way  and 
manner  by  which  the  conspCrators  Intended  to 
accomplish  their  objects,  are  ndmiaalble.  Id. 

II.  After  proof  that  a  pnrtienlw  de- 
fendant had  been  active  In  attempting  to 
induce  the  public  not  to  patronize  the  compa- 
ny, evideneo  tending  to  show  tliat  ho  lud 
Aatrlbntod  the  eirenlara  was  adaslaai- 
ble.  Id. 

15.  By  frequent  reference  to  a  proposed 
a|rreement*  which  waa  anbadttoa  to  an- 
otner  newapaper  cmnpany  daring  a 
cott  on  that  paper,  defenoantB,  as  a  prece- 
dent, and  their  announced  purpose  to  pursue 
the  same  general  policy.  Including  a  demand 
for  expenses,  defendants  made  the  dMails 
thereof,  to  sonte  extent,  at  leaat,  Mlowant 
and  material.  Id. 

18.  A  notice  to  such  newspaper  that  It 
would  be  ekarsod  a  certain  sum  per  weekaa 
Ita  nhare  of  the  eaponaoa  of  tlu  iM^eott 
was  adaUairfblo  for  the  same  reasons.  id. 

14.  It  was  proper,  on  the  oroaa-oxamlni^ 
tion  of  a  State  witness,  to  exclude  evldenee 
of  an  tnterriew  to  which  one  defendant  waa  a 
party,  and  of  declarations  then  made  br  him, 
to  which  no  allnaion  had  been  made  oy  the 
State  on  the  direct  examination.  Id. 

16.  A  conspirator,  not  a  defendant,  harlns 
declined  to  testify  for  the  State,  on  the  ground 
of  8elf-criminatlon«  evideneo  to  prove 
statement,  made  on  aaothor  trial  by  such 
witness,  that  he  had  printed  the  circular  Intro- 
duced in  eridence,  was  admissible.  Id. 

16.  Evideneo  la  admlaaible  of  a  eon- 
vernation  between  five  or  six  aaenbora 
of  the  Union  which  Inaugurated  and  proa- 
eented  the  bojroott,  among  whom  was  one 
identified  as  a  defendant,  and  others  not  iden- 
tified. In  which  it  was  stated,  but  by  whom 
witness  could  not  say,  that  they  were  to  pay 
fifty  cents  a  week  for  the  expense  of  the  boy- 
cott, and  that  it  would  be  paid  for  the 
company.  Id. 

Bnnn  ahd  Notbb. 

Deflned.  ((3onn.)  860,864 
No  overt  act  Is  necessary  to  constitute.  (He) 

860,868 

To  Injure  a  man  In  his  trade  and  profession 
is  indictable.   (Conn.)  868 
Boycotting  firm  to  compel  discharge  of  woric- 
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men,  and  the  anplormeiit  of  defenduts  and 
such  penoDB  as  they  should  name.  (Conii.)6S0, 

854 

GombinatloDs  of  workmen  to  better  condi- 
tion.  (Conn.)  816 

Member  of  asgociatlon  ia  not  liable  for  con- 
spiracy entered  into  by  aasociatlon  to  prose- 
cute one  for  an  offense  of  which  he  u  not 
guilty.   (Conn.)  8B2 

It  is  no  excuse  ibtA  the  end  is  lawful,  if  the 
means  are  unlawful,  or  contra.   (Conn.)  8S3 

faii>rm>tlon  must  set  out  direct^  the 
criminal  or  unlawful  act,  dther  In  the  aid  or 
means.   (Conn.)  851 

Allegation  of  extortion.   (Conn.)    651,  864 
Evidence.  Admissibility  of  declarations 
ofcc^>ii^r^i^nstco-cooq^tor.  (Cto"^ 

Becanae  a  set  of  men  have  committed  one 
crime  It  Is  not  proof  of  oommluion  of  another 

<C!onn.)  852 

CONSTABLE. 

1.  A  constable  Is  a  oonq^tent  ixujmmn, 

though  not  compelled  to  aerre.  Authorities 
cited. 

State  V.  Mav  (Me.)  848 
S.  The  exwption  of  a  constable  from 
aervioeM  a  Inror  does  not  «Btltl«  a  party 
to  a  new  tnml  when  he  perfonu  soon  ser- 
vice. 

Mutt  T.  Wo^ftohn  (Mass.)  187 

BBZEva  AKD  Notes. 
Exemption  from  service  m  Juror.  (Mas^ 

Is  a  competent  Juror  though  not  compelled 
to  serre.   (Me.)  847 

Service  of  writs  of  process  although  inter- 
ested.  (Mass.)  S19 

May  serve  precepts  anywhere  In  county  of 
election.  (Me.)  621 

CONSTIT  U  TlONAIi  LAW. 

L  Qenkkaii   Prisoiplbs;  Lbsisutive 

FOWXB;  BpBOIAL  Z1I.WB. 

n.  Commerce. 
IIL  Police  Poweb. 
IT.  Emirbnt  DoiuiH. 

y.  Crm.  Rights. 
Bribfs  add  Notes. 

Bee  Criminal  Law,  III. ;  Iim>xiCATn!ro  Li- 
Quoaa,  L;  Just.  III.;  Statdtbb. 

L  Ghnbbal  pRiHciPLBa;  LBonLarxva  Pow- 
eb; Spboial  Laws. 

1.  Artificial  force  Is  often  givm  by  spe- 
dal  [ooTiaiona  of  statutes  to  particular  bets, 
when  offend  In  erldenee.  Aultaorities 
cited. 

CbmmoHiMgM  v.  Burger  (Mass.)  908 

9.  Where  one  aoetioa  of  a  statute  Is  con- 
■tHntlona],  and  Independent  of  another  sec- 
tion In  tiie  same  atatate,  it  win  atand,  al- 
V.  E.  B.,  T.  m. 


i^mg^  the  otbw  sectfm  be  nneonstita. 

Oote  V.  Oww^Cbwrnftifcnaw  (Ma)  m 
8.  There  Is  nothing  In  the  OmrtltqUon  of 
the  United  States  that  prevents  any  IMateliaB 
deelariiig>  the  Uabilftlea  of  signers  of  coh- 
mereial  paper,  made  and  payable  wiOda 
its  limits,  to  be  entirely  different  from  tbose 
Imposed  by  the  statutes  of  other  States,  ar 
from  changing  the  operation  of  the  la.w  mm* 
ehant,  so  far  as  it  aifects  contracta  au^  aad 
to  be  performed  within  simh  Stale. 
Shoe  A  L.  Nat  Bank  ^.Wood  OUm.)  118 
4.  The  Legislature  may  renaodjr  a  tedid- 
cal  defect  ia  the  manner  of  alteriacawaj, 
by  a  town, 

SpatOtiwff  V.  iftwTM  (Mass.)  787 
6.  The  Legislature  may  eiu«  tmrhelral 
defects  and  informaUties  not  affecting  rated 
rights.   Authorities  cited.   M.  IK 

6.  The  act  of  the  L^ialatuie  in  rmUM^ 
an  act  done  by  a  town  or  oorptvadon  a 
eqnivalrat  to  orlnlnal  antkoritr  and 
cures  all  defects  of  xcum  and  Irrejeuaritr. 
Authorities  cited.  A 

7.  The  healing  statnte  must  be  coBflMd 
to  making  valid  acts  which  the  Le^sfadne 
might  previously  have  authorised.  Anttori- 

tles  cited.  A 

8.  A  statute  may  lawfully  oorraot  or  anthor 
ize  Uie  correction  of  friMtng  dnftniij  fa 
form.  Authorities  cited. 

2Mt  V.  Sampam  Mfg.  (h,  (Mass.)  104 
0.  Acts  1884,  No.  11,  granting  aid  bm 
the  State  to  a  town  ezoesrively  bordened  ii 
bnilding  its  bridma,  directed  tbe  aadHar 
to  draw  orders  on  the  State  treasnfw  tor  tte 
amount  required  by  judgments  rendered  tv 
the  courts  against  the  State  in  proceediHi 
under  the  Act;  at  the  same  sessioB  a  geasnl 
appropriation  Act  was  passed  "for  the jm^ 
pose  of  paying  soch  demands  against  tbe  fiWi 
as  may  be  allowed  by  the  audit(»  of  aeommlL' 
Hdd,  that  tbe  statute  does  not  ▼iolato 
Conirt.  chap.  11,  §  17,  providing  that  "ao 
monm  shall  be  drawn  out  of  the  treasnty,  la- 
less  flrst  appropriated  by  Act  of  the  T,^)«j^ 
ture." 

Tmen  €f  WgligtM  v.  BtaXA  (Tt)  819 

10.  Such  Act  Is  seneraL  and  axudles  to 
all  highways  under  like  oon^tlons,  and  ikw 
not  violate  the  principle  of  equal  tanatloiL.  K 

11.  An  Act  making-  it  a  fislow  for  u 
officer  or  servant  of  a  particular  bank  to  eas- 
bezzle  Its  funds,  and  which  does  not  Mply 
to  the  officers  and  servants  of  all  bankiu 
corporations,  is  nnconatitntfonal.  AnAv- 
Ities  dted. 

8ta/t»  V.  Duggan  (R  L)  m 

n.  OOMMBBOB. 

la.  Stat.  1886,  chap.  888,  which  oader- 
takes  to  fix  the  rates  which  the  defenkat 
railroad  company  shall  duhrye  fbr  tna- 

Sortation  of  freight,  not  only  wilUo  Ob 
tate,  but  also  wltmn  an  adjoining  Stale,  is  * 
direct  relation  of  interstate  tranaporiaiicia 
or  commeroB,  and  is  in  Ttctlation  of  tte 
Oonstitntion  of  Oie  United  titatea,  and  as 
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action  to  recoTO  the  penal^  presCElbed  for  tta 
Tlolatkn  cannot  be  maintained. 

OmmmuMalOi  t.  JBoutaloniB  B.B.Oi>.  (Haas.) 

449 

18.  Theprovlsionofthe  Constitution,  giving 
Oongress  the  power  to  regulate  commeroe 
among  the  several  States,  la  excluMve;  and  no 
State  Hm  the  power  to  pass  laws  repi> 
latiBff  interstate  c<immere^  although 
•CongresB  has  not  acted  upon  the  subject. 
Authorities  dted.  J3.  458 

UL  POLIOB  POWSB. 

14.  The  Qenerat  Assembly  had  power  be- 
fore the  Amendment,  not  only  to  protiiUt  the 
sale  of  intoxicating  liquors  for  a  beverase, 
imt  also  to  restrict  and  re|pslate  their  sale 
toT  other  purposes. 

8aae   JSom  (a  L)  148 

15.  The  Aet  for  the  Suppression  of  In- 
<temperanoe,  passed  May  27,1886  (Pub.  Laws, 
chap.  596),  is  not  repugnant  to  the  Fifth 
Amendment  of  the  Oonsmntion  of  this  State. 

Id. 

16.  Section  16  of  the  Act  is  not  repugnant  to 
S  10,  art  1,  of  the  State  Constitutfon,  which 
declares  that  In  all  criminal  prosecutions  the 
jMonsed  shall  be  Informed  of  tiie  natiue 
and  cause  of  the  aoouaatlon.  Id. 

17.  Sales  oflDtozIca^;  liquors*  effected 
Iqr  dmauners  firom  aaoAer  State,  are 

usually  If  not  always,  consummated  by  a  de- 
livery at  the  vendor's  place  of  business  to  a 
■common  carrier,  yet  for  police  purposes  it 
Is  competent  for  tne  Legislature  to  say  that  the 
seta  done  by  the  drummer  shall  of  Uwmaelves 
4ionstilntes  sale,  and  therefor  an  oflbnse. 
Stttfe  T.  Atehsr  (Conn.)  058 

16.  Pub.  Laws.  chap.  690,  %8,ia  regard  to 
SMles  of  faitorlcating  liquor*  Is  not  in  con- 
flict with  the  Constitution  of  this  State  nor  of 
the  United  States,  as  requiring  aenaaalatlTo 
penalty  from  pharmacists. 

State  T.  Duffgan  (R.  I.)  187 

19.  A  eumnlative  penalty  is  in  the  dis- 
cretion of  the  Lei^islatnre.  Id. 

30.  The  Board  of  Supervlslors  of  San  Fran- 
cisco has  no  authority  over  the  sanltair  condi- 
tion of  the  county  jail;  hence  an  ordlnanee 
nqniriair  a  prisoner's  hair  clipped, 
whether  as  an  additional  penalty  or  a  sanitary 
xegulatlon,  was  an  exeoss  of  mthorlty. 
Anthorittes  cited,  id.  1B7 

IV.  EmaxHT  DcncAiH. 

SI.  Aetsof  1884.smandedlBl885andl886. 
proridinfl*  fbr  a  brld^  mt  railroad 
crossing  at  Asylum  Street,  Hartford,  and 
fox  the  condemnation  of  and  appraisal  of 
damages  for  lands  taken  tiierefor.  are  not 
illegal  or  void,  as  contrary  to  the  Federal  or 
State  Constitution;  nor  because  the  Legisla- 
tnre  cannftt  delate  to  the  commissioners  the 
powers  the  powers  therein  given  to  them;  nor 
because  no  sufficient  provision  Is  made  for  the 
payment  of  danuges;  nor  because  of  the  effect 
therein  given  to  Uie  decision  of  the  commia- 
-sloners. 

Woodruff  Y.  OalUn  {Conn.)  254 


3S.  TheZfOgislatnre,  having  determined 
that  the  intersection  of  two  railways  with  a 
highway  In  Hartford  at  grade  Is  a  nuisance 
dangerous  to  life,  may,  through  the  instru- 
mentality  of  a  commission,  compel  such  rail- 
road ana  the  city  to  become  severally  the  own- 
ers of  the  right  to  lay  out  a  new  taigihway 
and  new  railways  there,  in  such  manner  as 
to  sepamto  the  grade  of  the  hlghwi^ 
ftom  that  of  the  railways,  and  may  ap- 
portion the  espense  ttereof  between  the 
two  nilwtty  corporations  and  the  city.  H. 

y.  Civil  Bights. 

S8.  An  act  excluding  negroes  fi?om 

Enblle  schools  was  held,  to  tbat  extent,  to 
i  In  conflict  with  the  Fourteenth  Amend- 
ment Authorities  dted. 
State  V.  Duggan  (R.  I.)  187 

Bbxevs  xhd  Nona. 

C(eneral  principles.  Statute  cannot 
override  provlsioos  of  Constitution.  (He.)  688 

Affirmative  apedflcation  ezdndes  tmpllca- 
dou.  (ai)  144 

l^rt  of  a  statute  may  be  held  onconstitu- 
tioaal  and  another  part,  independent  thereof, 
sustained.  (He.)  391 

CoDstitatlonal  and  QncoastitollonBl  parts  of 
au  Act,  so  connected  as  to  warrant  the  belief 
that  the  Legislature  Intended  them  as  a 
whole,  and  that  If  all  could  not  be  carried  into 
effect  It  would  not  pass  the  residue  Independ- 
ently, are  invalid.   (Conn.)  255 

The  subject  of  a  bill  being  political  It  Is  not 
within  the  Jurisdiction  of  the  court  (R.  L)  189 

Irf»ci^  leiAriatlon.  Class  Illation. 
(R.  I.)  186 

Equality  of  rights;  privllwes  andcqwcities. 
(a  L)  186 

Special  privileges  are  obnoxioas.    CEL.  1.) 

185 

I<egislatlve  power  over  municipalities. 

(ConnT)  357 
Over  flsoal  management  in  mnnidpalltles. 

(Conn.)  256 
Judicial  powers  of  L^slature.  (C!onn.)  267 
Delegation  of  powers.  (Mass.)  708 
The  State  cannot  barter  sway  Its  essential 

powers.  (Haas.)  467 
Leg^Ubiture  m^r  discontinue  way.  (^^^ 

Legislature  may  cure  technical  defects  not 
affecting  vested  rights.   (Mass.)        787,  788 

Judicial  powMff  infoior  omrts.  Const, 
art  10,  g  1  (R.  I.)  144 

Impairing  obligation  of  eontraots. 
(Conn.)  810 

Power  of  Legislature  to  alter  or  amend  char- 
ters.  (Mass.)  815 

No  retroactive  effect  will  be  given  to  a 
statute  unless  such  Intention  is  expressed  In 
terms  or  arises  by  aneoeaiary  Im^dlcation  from 
the  nature  of  Its  provisions;  ana  tiiis  is  espe* 
dally  true  when  rights  are  thereby  taken  away 
or  restricted  In  their  assertion.   (Mass.)  123 

Statute  authorizing  ezerdse  of  eminent 
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domain,  must  prorlde  In  ezpren  temu  for 
pajment  of  compensatloD.   (Conn.)  266 

Delegation  of  power  to  agents  of  State  to 
cause  land  to  be  taken  for  public  purposes  by 
one  agaiast  hfs  consent.   (Uonn.)  868 

Begnlatlon  of  Interstate  eonuneree.  (Hast^ 

Two  States,  by  Joint  action,  cannot  rwulate 
commerce  between  them.   (Ma**.)  491 

Commercially  this  Is  but  one  country. 
(Mass.)  4^2 

_  Hie  Legtslatnre  may  delegate  the  power  of 
ptescrtMng  rates  to  be  diarrod  by  rafiroads  to 
acommlsnon  of  experts.  (Itfau.)  467 
Where  a  penm  sostalns  such  a  lolation  to 
the  public  that  the  public  is  under  duress  to 
submit  to  his  terms  If  mueetrained,  the  price 
he  may  charge  for  senioes  may  be  r^mlated 
bylaw.   (Mass.)  ^  454 

Police  power;  Legislatures  are  forbidden 
^  power  to  bargain  away.  aUesate,  or  limit. 
(Conn.)  8S8 

Herniating  manufaoture  and  sale  of  Intoxi- 
cating liquors;  Act  May  27,  1886.  (B.  L)  144 

Imposition  of  different  penalties  for  like  of- 
fenses.  (R  I.)  145 

ConatituUonallty  of  statute  prohibiting  sole 
of  intoxicating  liquors  by  agents  rnvesentinK 
foreign  dealers.   (Oonn.)  eeg 

Right  of  appeal  to  a  Jury  trialla  eKCessIve 
sewer  assessments.   (R.  I.)  esg 

Dae  process  of  law.  (Mass.)  87S 
Bights  ofaeensed.  (R  L)  145 

Regulation  of  public  emploTments  not  with- 
in the  constitutional  prohibiUon  against  inter- 
fering with  private  property.  (Mass.)  458 

Fifth  Amendmeiitof  Federal  Constltotlon 
not  applicable  to  L(«laIatut«of  States.  (Oonn.) 

S58 

Fonrteenth  Amendment  of  Federal  Con- 
stitution is  onlv  a  guaranty  to  all  of  the  arbi- 
trament of  Judicial  tribunals.   (Conn.)  268 

CONSTRUCTION.  See  Contract,  HI  • 

DeRD,  III.;  DBVIBB  and  LBGAOY  I  * 
MOBTOAGB,  I.;  SlATUTBS. 
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CONTEMPT. 

CONTRACT. 

L  What  Conbtttotbs;  OrFBBs;  Titwt.tbp 

CONTBAOra 

II.  TALronr;  Law  of  Place. 

m.  COHBTBUCTION. 

a.  Omarai  Bulea. 

b.  jMrntimnunt  mid  AU^. 

c.  Purtieular  OoniraeU  and  Wordt. 
lY.  BaaoiisiOK. 

v.  Pkbforicanoe;  Waivbe;  Actions. 

Bribpb  and  Notbs. 
See  AesioNMBNT,  1,  8;  Attobnet  and  Cli- 
m,  8;  Bailhbnt,  1;  Bastakdt,  13, 18: 
BiLU  AMD  Notes;  Conflict  of  Laws 

n.;    COBFORATTOHfl,      IT.;  COTBNANT: 

Featos.  Btatcte  OF;  Infants;  Lahd- 

LOBD  AND  TbnANT;    MaSTEB  AND  SSB- 

tant,  I.;  Pledob  and  Collatebal  Sb- 
cdbitt;  Rbplbtdt,  IL  ;  Sale;  Shipb  and 

M.  E.  B.(  T.  m. 


Sbiffin^  8;  Snomo  PBSHnauns; 
Stbot  Bazlwats,  1;  UstiKr:  VnooB 

AND  PuBOHABBB. 

I.  What  CoNsriTDTn;  Offibb;  Imxaiv 

CONTRAOta. 

1.  A  written  contracttonot 

liTored;  nor.  if  its  dellvezvisi  

until  the  ooncUtlott  has  been  fnUllad. 

MoFMemd  t.  Siku  (Conn.) 

2.  An  actnal  contract  may  be  ezpreee,  or  hj 
Implication  when  there  la  aa  Intention  t* 
create  a  contract;  altboo^  that  InlentfCB  k 
not  in  express  tenu. 

Inhab.^mford-r.Oi>mmon»«aUkOtam.)  181 
8.  A  contract  to  KHnetimes  Implied  when 
there  Is  no  intention  to  create  it,  and  no 
agreement  of  parties,  but  the  law  has  imposed 
an  obligation  arising  as  offUnicftt.  Insndicass 
there  is  not  a  contraet,  and  the  '^»^^«•gfl^^t^ 
uIsM  exlese.  M 

4.  A  trnasaetlen  entned  Into  different 
from  that  contemplated  by  an  offer  to  pnr 
chase,  isnotblndlns  whcve  theoontract  was 

not  made  or  ratified  by  the  cllner. 
Fatton  T.  Tttfl  (Mass.)  m 

6.  Wha«  A,  lending  bis  credit  for  the  nsetrf 
B,  offered  to  purchase  rags  at  a  certain  price, 
B  ojuinot  bind  him  by  a  oontrMt  to  pur- 
ehnae  the  rags  at  aU^er  price,  althou^ 
he  was  not  charged  a  greater  price  thwi  offei«; 
and  the  fact  that  he  gave  his  note  tor  the 
amount  at  the  price  oflfeied  la  aurt  a  ra.tUtea* 
tlon  of  the  c<mtnct.  M, 

0.  A  written  order  for  a  safe,  drawn  iqwa 
a  deelo'  In  safes  in  Boettm,  delivered  to  lbs 
sales  agent  of  such  dealer,  may  be  shown  by 

Ssrol  evidence  to  have  been  sneed  not  to  he 
ellTered,  but  to  be  retained  by  him  three  or 
four  days  before  he  transmittra  It.  and,  when 
ooontenaaaded  on  the  next  day  by  the 
maker.  Is  not  such  a  contraet  of  porehaaeM 
may  be  enforced  against  the  maJur  of  the  wder 
in  an  sctlon  brou^t  for  the  pordiaae  price  el 
the  safe. 

Morrii  t.  Briffhtman  (Mass.)  tOt 

7.  A  letter  of  defendant  to  the  sales  agent, 
mailed  the  day  after  the  document  was  handed 
to  him,  was  admissible  In  eridenoetoshow 
that  detendanthad  exercised  his  ri|^t  tooonn- 
temaad  the  order  while  U  was  stUl  in  the 
hands  of  the  agent.  a. 

8.  P  and  Centered  upon  a  joint  enterprise  for 
the  manufacture  of  cratatn  garments,  nndv  a 
written  contract  which  could  be  terminated  by 
either  party  upon  sixty  days'  notice  in  wriUng, 
C  to  hare  the  privlle^  of  pnrehaeinK 
within  the  limit  of  time  of  sach  nottct),  if  P 
should  give  the  notice.  It  wpears  that,  before 
the  agreemoit  was  executed,  the  parties  dis- 
cussed whether  Uie  time  shomd  be  fixed  at  thir- 
ty or  sixty  days,  and  that  C  was  employed  as  a 
manager  of  Ute  business,  etc  P  gave  sixty 
days'  notice  to  C  to  leave  his  «nploy ;  and  ate 
the  expiration  of  thirty  days  C  asked  tor  aa 
eztension  of  time  for  thirty  additional  dava. 
^d.  that  C  could  not  extend  this  time  br 
writing  to  P  on  the  last  day  of  tiie  time  limiled 
that  he  bad  decided  to  purdmse,  whmi  the  evi- 
dence shows  that  he  did  not  offer  to  com- 
^ete  the  pniTthBss>  and  was  not  rea4y  «• 
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able  to  do  so  wlthlii  the  Aitr  dsys.  Mid  be 
oonM not,  upon  the  tictiitateat  mintetnfthUl 
f or  meelfle  MrfiHnnMW** 

Oaktrv.I^i^(M»M.)  907 

9.  When  one  pare  moner  under  s  legal 
obllntlou  aasumed  by  him  m/t  the  request  of 
another  end  for  his  hoieflt,  thelaw  Implies  a 
pronlaa  to  repagr  on  the  part  of  the  person 
at  whose  request  aod  forwhoee  bsoeflt  the  ob- 
ligation Is  assumed. 

Wkathr  t.  Toung  (Uass.)  SU 

n.  Yauditt;  Lav  of  Pucb, 

10.  Where  a  party  has  been  allowed  or  In- 
duced to  make  a  contract  perfect  In  its  formal 
constituents,  upon  motlree  different  from  those 
'Which  the  facts  would  hare  offered  If  luiown, 
the  contract  Is  never  more  than  ▼•Idable. 

8t(fY.  KeiiA  (Mass.)  874 

11.  A  contract  for  the  support  of  an  ille- 
sltlawte  ehlld,  which  refers  to  the  statute  for 
the  amoont  and  duration  of  liability  for  such 
support  undsrlt,  isnotT(^dforiiiie«rtAinty. 

T<ni)n<if3amden  t.  Mernin  (Oonn.)  684 

18.  A  contract  entered  Into  bstween  an  indi- 
vldiul  and  three  manuf  actnras,  under  sereral 
intents  for  curtain  flxtores,  the  purpose  of 
which  was  the  creation  of  a  corporation,  and 
forming  a  eomblnatioB  of  the  parties  with  a 
view  to  reptla>t«  eompetltion  betwem  the 
jmrties  to  It,  in  the  sale  of  the  particular  cchu- 
modify  which  th^  aeverally  made,  is  not  void 
as  a  contract  in  restraint  <MFtrad«  or  against 
pnbUe  poUar. 
0an»nt8.M.  (fo.y.Otahman(M^)  MB 
18.  A  contract  Is  coremed  bj  ]»wa  of 
place  where  exeoutecL  Aothoiitles  dted. 
BJtceit  LeaOtr  ITatBank  y.  Wood  (Mass.)  119 
14.  Where  a  contract  for  the  loan  of  money 
■was  made  In  Massachusetts  upon  the  condition 
that  the  note  to  be  given  Uierelbr  should 
be  signed  and  returned  to  the  lender  in  that 
State,  the  note,  although  sicned  in  New 
HanqpsUre,  became  operauve  as  orldeDce  of 
tbe  contract  on  being  delivered  to  the  lender, 
and  such  contract  Is  governed  bj  the  laws  of 
Massachusetts. 
ma  V.  Cham  (Haae.)  907 
16.  A  contract  which  Is  valid  where  It  is 
made  Is  valid  and  may  be  enfbreed  any- 
where, ezeept  when  the  contract  is  against 
good  morals,  or  when  Its  enforcement  would 
violate  the  law  of  the  place  of  anlt. 

Bnnim  T.  Brovming  (R  1.)  884 

16.  There  Is  nothing  In  the  OonsUtndon  of 
the  United  States  that  prevoits  any  State 
from  declaring  the  UWbiUtes  of  sleners  of 
eonunerdal  paper,  made  andpayaDle  with- 
in Its  limits,  to  be  entirely  dUferent  from 
those  imposed  by  the  statutes  of  other  States, 
or  from  changing  the  operation  of  the  law 
merehant,  so  far  as  it  uTects  cootracts  made 
and  to  be  performed  within  such  State. 

SAM  A  L.  Nat.  Bank  v.  Wood  (Mass.)  118 

nL  CONBTBUOnOH. 

a.  OtnmA  Sulet. 

17.  It  is  for  the  court,  and  not  a  referee^  to 
DOnstrue  a  written  contract. 

Qove  V.  Dovmer  (Vt)  488 

91.  B.  B..  V.  to. 


18.  Knowledge  and  intention  axe  the  j^t 
of  a  ctmtraet  Anthwides  dted. 

Jftrrtea  t.  In*.  Ch.«f  Norih  Ammica  (N.  H. 

19.  Where  a  contract  la  amblgiuras— sos- 
oeptible  of  a  oonstmotton  which  would  make  It 
Illegal  as  well  as  one  which  would  make  it  legal 
—It  should  have  the  legal  oonstmetlonr 
UlMall^  Is  never  to  be  presumed. 

Town  (ffSamdm  v.  Jbrtnn  (Conn.)  684 

20.  A  contract  written  in  clear  and  common 
language  should  be  constmed  aocordinEtotfae 
ordlnarjr  acceptation  of  the  words. 

Gove  V.  Douner  {Vt.)  46» 

31.  Where  a  eoatraet  between  the  pl^n- 
tlfb  and  the  heirs  of  tlie  maker  of  the  note  In 
suit,  one  of  whom  was  his  executor,  was  re- 
duced to  a  written  form,  which  plEdnly  Im- 
ported that  a  suit  was  to  be  brought  upon  the 
note  against  the  defendants,  ana  that  a  note 
then  given  by  the  said  heirs  Individually  to  the 
plainuffs,  was  intended  to  secure  the  plaintiffs 
against  the  costs  of  such  suit;  such  written 
e^enoe  of  the  agreement  altered  into  cannot 
be  eontradleted  bjr  the  testimony  of  the 
treasurer  of  the  plaintiffs,  that  the  note  upon 
which  tiie  suit  was  brought  had  been  paid  and 
surrendered  to  him.  It  pldoly  i^peanng  that 
the  testimony  was  only  a  version  of  the  same 
transaction  which  was  embraced  in  the  written 
contract. 

Inhab.  eflfarMorough  t.  Wood  (Mass.)  1S» 

33.  Parol  evidenee  merely  going  ta 
the  point  of  non-deliv-erx  of  a  written  con- 
tract does  not  contradict  or  vaiy  It. 

MeSMand  t.  Sikm  (Conn.)  808 

88.  The  Issue  being  whether  defendant  had 
OTdered  the  goods  for  Uie  price  of  which  plain- 
tiff sued, — HM,  the  court  properly  relbsed 
to  snbmit  to  the  jury  a  postalcard  signed  by 
defendant,  "  please  send  us  pice  of  count^ 
screen  like  draft,"  for  the  purpose  of  deter- 
mining whethor  "pice"  was  intended 
forplece  or  price. 

OSetuif  BigeUw  Wire  Worktr.  SorreUQSaa^ 

b.  JigwrMmnwaf  and  JSh<^«|y. 

24.  A  sabser^timt  to  a  publication  In 

ten  portfolios  at  a  stated  price  for  each 

part,  deliverable  at  intervals  of  two  months, 
and  paid  for  after  each  delivery,  is  a  contract 
one  and  entire  In  Its  origin,  and  yet  looking 
to  the  performance  of  dlfferentthli^at  differ- 
ent times. 

Barrie  v.  EarU  (Mass.)  11& 
26.  WhUe  an  action  under  such  contract 
can  be  maintained  fi>r  the  price  of  eaeh 
portfolio  as  delivered,  yet  the  contract  ia 
one  entire  agreement  to  take  one  copy  of  a 

Snblieation.  made  up  of  ten  parts,  and  it 
oes  not  contain  ten  distinct  and  independ- 
ent agreements  to  take  ten  different  port- 
folios, one  under  each  agreement,  and  the  sub- 
scriber cannot  retain  part  of  the  portfolios  and 
STOld  the  contract  as  to  the  rest,  on  the  ground 
of  ^nd  In  the  inoqitl<m  <^  the  ccmtraot.  Id. 

26.  This  construction  of  the  contract  doea 
not  require  the  subscriber  to  reeeiTe  any 
pntfoUos  that  are  act  inch  aa  the  contract. 
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«alls  tut,  mor  prerwt  an  aotioa  on  Us 
put  f or  cbunaMs  If  the  pnUialMr  doM  not* 
from  time  to  time,  offWr  portfoUot  within 

the  terma  of  the  subBcrlptlon.  Id. 

37.  In  defending  a  salt  upon  the  contract 
for  the  price,  the  suhBcrlber  cannot  introduce 

Eroof  of  a  speeial  a.p'eemeiit  aa  to  the  title, 
nprlntof  name,  etc..  unless  he  also  offers  evi- 
dence to  show  a  BOBcmi^Uww*  with  snefa 
special  agreement.  Id. 

58.  The  fact  that,  after  the  deUvenr  of  two 
portfolios  at  the  subscriber's  hoose,  where  an- 
oUier  subscriber  resided,  the  portfolios  were 
•eparated  and  ^e  copy  containing  the  defend- 
ant's name  dellTerea  to  the  other  subscHber, 
and  the  trrong  one  delivered  to  him.  and 
it  does  not  appear  that  he  could  not  have  ob- 
tained his  own,  but  he  refused  to  reeelre  this 
number  of  the  portfolio,  but  did  not  assign 
floch  mistake  as  a  reascm,  and  the  mistake  was 
unknown  to  flia  publisher  when  he  bronght 
Oie  suit,  the  error  will  not  constitute  a  de- 
fense, but  be  regarded  as  wsUved.  Id. 

59.  Where  It  was  orally  agreed  that  In  con- 
dderation  of  a  certain  sum,  defendant  was  to 
deed  to  plaintiff  certain  land  and  make  a  lease 
of  a  certain  hall  for  the  term  of  five  years,  and 
also  to  cement  the  cellars  of  the  baU  and  put 
In  a  liaxd  pine  floor,  and  the  deed  and  lease 
were  duly  executed  and  the  consideration  pidd, 
— the  contract  to  cement  the  cellar  and 
put  In  the  floor  was  mopmrmMm  from  the  rest 
of  the  contract,  relating  to  a  subleol-matter 
distinct  from  anything  mentioned  m  the  deed 
and  lease,  and  pare  lorideBoe  thereof  was 
Admissible. 

Qrt^aiMT.PStreeQSM)  484 

c  PartieuJar  OoniraeU  and  Word*. 

M.  Where  one  contracts  tobnOd  a  ateuB- 
l»oa*  to  ply  on  the  coast,  which  shall  be  able 
io  msJM  flftoon  mllee  an  hour,  and  "  to 
make  a  trial  trip  at  sea,"  at  time  of  dellTory, 
the  moMarement  must  be  In  marine 
Biles. 

BoekUmd,  M.  D.  S  8.  8.  Co.  FmmuUn 
<He.)  848 

81.  The  words  ^^adlea"  and  **  knots'*  are 
used  in  Bsarine  esses  as  conTertlble  eqciv- 
sdent  terms;  the  word  "kno^  Is  more  com- 
monly employed  to  denote  the  rate  of  speed 
and  the  word  "mile,"  to  express  distances  ac- 
complished by  speed.  Authorities  dted.  Id. 

846 

SS.  Vendor  sold  timber  to  be  remored 
■within  five  years  from  May  1,  1883,  the 
price  to  depend  upon  the  number  of  thousands 
-of  feet;  on  CaUnre  to  out  a  certain  amount 
in  first  and  second  years,  interest  to  be  paid 
«n  defleieneles  from  Hay  1,  following  (In 
each  year)  to  Hay  1,  1884;  uid  all  timber  re- 
maining uncut  on  May  1, 1864  (out  after  that 
date)  to  be  settled  for  with  Interest  from  Jan- 
nary  1,18^.  B>{cl,(l)  that  allowing  five  years 
to  remove  timber  does  not  conflict  with  Inter- 
est obligations;  (8)  that  donble  paymrat  of 
interest  fs  not  called  for. 

Ooodridge  t.  Fonmcm  (Me.)  888 

88.  Such  contract  cannot  be  declared  on- 
•eonscionable, — Uiere  being  no  suggestion 

H.  B.  B.,  T.  m. 


of  ftmnd  pnetleed  upon  wmSmr 
intticate  and  hard  ccmtoact. 

IV.  Rbscissioh. 

84.  An  agreement  under  which  a  note  of  cm 
partner  Is  accepted  in  full  payment  of  an  so- 
coont  ag^ttstaflrm,  under  msaolutioo.  maybe 
within  reasonable  time  rescinded  for  fraad 
or  misrepresentation,  by  pladnfl-  the  other 
par^  in  statu  quo.  Bnlng  the  note  Is  sa 
afflrmance,  and  no  action  can  be 
upon  the  account. 

Bieiur  t.  Adam  (VL)  811 

86.  A  contract  can  only  be  arolded  for  fraud 
in  ita  Ino^Mi  by  rescinding  tt  fat  toto»  and 
by  restoring  the  bneftts  uready  noeived. 
Authorities  cited. 

Barrie  v.  JS(»tU  (Mass.)  114 

y.  VmartaauMimt  WAmm;  Aomna. 

86.  Where  a  pl^tiff  may  eleet  ioaToU 
or  afirm  a  contract,  or  to  ratify  or  disown  a 
act  done  on  his  behalf,  the  institotion  of  a 
suit  which  necessarily  Impllea  tlist  the  con- 
tract la  affirmed  or  the  right  ratified,  if  the  salt 
is  brought  with  f  nU  knowledge  of  all  materisl 
facts,  la  a  waiver  of  the  ri|^t  to  mw^id  the 
contract  ox  to  disown  the  act,  and  defeati  aa 
action  subsequently  brought  on  that  ground. 
Authorities  cited. 

Warren  v.  Spencer  Water  Go.  (Mass.)  113 

87.  In  general,  the  partiaa  are  deemed  to 
have  contemplated  only  the  damages  and 
interest  whlcn  the  creditor  might  suffer  from 
the  noiqterformanee  of  the  obligatitHL  In  le- 
spect  to  the  particular  thing  which  Is  the  ob- 
ject of  It,  and  not  sueh  as  may  han  been  in- 
ddentally  occasioned  ther^y.  Authoztdss 
cited. 

amttkT.  OtbomOtaaa.)  tie 

88.  If  a  contract  la  br^M  the  wn»g> 
ful  act  of  an  anthorlsed  agent,  the  prta> 
cipal  is  bound  to  make  compensation  for 
such  breach  to  the  party  tnjiired.  Aothoritfa 

cited. 

BaaiterT.DoeOJbum.)  10$ 

89.  Where  the  debtor  gives  a  new  neenr* 
Ity  wUch  is  YfM  and  avoided,  the  ereditor 
may  sue  him  on  the  original  eontraet. 
Authorities  dted. 

WatkBT  T.  Jfiiyv  (Hasi.)  m 

40.  In  an  notion  vpon  a  eontraet  under 
seal,  which  is  exeentonr  on  both  side^  the 
defendant  may  show.  In  defense,  that  before 
any  part  of  the  contract  had  been  executed, 
and  before  a  breach,  the  parties  agreed  to 
▼ary  Its  terms,  and  that  he  offered  to  perfona 
as  thus  nrted,  but  it  la  neoessary  to  snow  an 
assent  to  the  change  on  the  part  of  the  plain- 
tiff, upon  a  common  understanding  aa  to  As 
change. 

BMttBorth  T.  ISuker  (Mass.)  418 

41.  An  insolToaey  assignee  of  a  part- 
nership has  no  possessory  Uen  on  a  pbyil- 
clan's  aleigh  for  repalra  made  upon  it  by  the 
firm,  and  paid  for  in  the  execution  of  aa 
agreement  between  the  firm  and  the  phy- 
siSan  that  his  swloes.  to  be  rendered 
fmr  ene  <tf  the  partnerst  dkould  be  applied 
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Ja  payaunt  at  the  repabrs  lo  be  made  by 
them. 

JterrSt  y.  MmiaQX.  H.)  160 

BBISn  AUD  NOTU. 

HntuUty.  (Uaas.)  000 
Offeri  acceptance;  time.  (Mass.)  008 
ImpUed.  (Me.)  02S,  634;  (Mass.)  781 
ImpUed  promise  to  repay  money  on  reouest. 
<Mas8.)  /  -1 

Conaideratlim  for  contract  most  move 
irom  party  lo  whom  i^omiae  la  inada  ^'l^ 

Snfilolen(7  of  conrtderatloii;  iorrrader,  for- 
liearaooe,  or  assignment  of  claim  haring  no  le- 
gal nUdltf.  (Me.)  380 

Oonstderatkm  In  new  contract  under  seal, 
^fass.)  100 

Equity  win  not  enfcHNW  a gratuitous  cmitract 
-at  incomplete  Toluntary         (Maaa.)  100 

CaMolty  of  parties.  Old  age  la  not  a 
wfflcwnt  ground  to  presume  Imposition  so 
as  to  jnatRy  setting  asideoontract;  nor  ia  phys- 
ical weokneaa.   (Oonn.)  650 

Setting  aside  contract  of  Idiot  or  peraoa  non 
compot  mentia  for  ffaud  and  undue  Influence. 
(Haas.)  760 

Validly  of  contract  made  with  Insane  per- 
son in  good  faith  without  any  advantage  being 
taken,  and  without  knowledge  of  Insanity. 
(Mass.)  760 

AToldance  on  ground  of  dureea.   (Me.)  367 
Contracts  tn  restraint  of  trade  and 
against  pnbUc  poUey.  (Mass.)      606.  718 

Contraota  not  to  engage  In  busbuaa  again; 
condderation.   (Mass.)  718 

If  contracts  are  unreasonable  and  opprea* 
courts  will  gin  reUef  against  than.  (Me.) 

886 

If  the  conrideratlmi  la  ain|^,  the  oontractts 
eatirei  if  apportioned,  the  ooatraot  la  dlTlal- 
ble.  (Mass.)  114 
Entire.   (Me.)  616 
Gonstmetion.  (Hasa.)  IM 
la  matter  of  law.  (Me.)  848 
Conflict  of  laws.  (Maaa.)  907 
Contract  la  gOTomed  1^  the  laws  of  place 
where  made;  (Maaa.)  118 

A  sweepli^  clause  In  a  contract  Is  generally 
to  guard  agatnstan  accidental  omission,  and  in- 
tended to  refer  to  estates  or  things  of  tiie  same 
nature  and  description  with  those  tluU  have 
been  before  mentioned.  (Me.)  8 

A  contract  is  to  be  construed  with  relation 
to  the  whole  subject^atter,  and  according  to 
the  true  intent  of  parties  when  It  was  made 
(Me.)  888;  (Oonn.)  682 

Where  a  contract  Is  ansceptlble  of  two  con- 
atmctions,  the  one  should  be  farored  which 
etandeth  with  the  right.   (Me.)         803,  888 

If  one  part  of  a  contract  be  found  at  variance 
with  another.  It  must  recdve  such  cmutruc- 
tlon  that  the  whole  may  operate  haimontously 
together.  (Me.)  888 

Where  a  party  takes  an  agreement  prepared 
by  another,  and  upon  ita  uuth  Incurs  obllga- 
V.  a.  B.,  T.  m. 


tions,  it  should  have  a  ocnstmotlon  teroraUe 
to  him.  (BI&)  893 
Maritime  contraot;  omitraot  ftn-  building  a 
ship.   (Me.)  848/844 
Oontraprvfartntem.   (Mass.)  799 
Where  one  part  of  a  transaction  Is  rednced 
to  writing,  any  agreement  as  to  which  the  wri- 
ting is  sl^nt  may  be  proved  by  parol,  t^"^^ 

Words  having  a  known  legal  meaning,  can- 
not be  shown  to  have  been  used  In  a  dmerent 

sense.   (Me.)  848 
"Bushels,"  without  any  other  explanation, 
means  a  bushel  by  statute  measure.  (Me.)848 
Admisstbllitf  of  parol  evidence  to  Tary  ex- 
press words  of  contract.   (Mass.)  803 
Admissibility  of  evidence  of  usage  to  expt^n 
meaning  of  language  of  contract.   (Me.)  848, 

844 

A  writing  is  to  be  regarded  as  a  comply 
statement  of  the  transaction,  and  muat  uiow 
upon  its  fiwM  that  it  Is  Incomplete  In  order  to 
render  erldenoe  <A  oral  agreement  admlsdUe. 
(Mass.)  496 
Bad  spdling;  Aim  soiumi;  oonatructfcm. 
-    1.)  66 

Contract  la  not  amUgnoos  merely  beoanse 
uninformed  posons  may  be  unable  to  Intenvet 
It.  (Me.) 

Perlbrasaaoe.  (Hcu)  884 
Offer  to  perform.  (Mass.)  906 
An  offer  or  readiness  to  perform  a  contract 
Is  equivalent  to  performance  for  the  purpose 
of  sustaining  an  action.  (Ma)  899 
Time  of  the  essence  of  the  contract  (Mass.) 

480,  906.  9(W 

Difficulty  te  no  excuse  for  nonperformance. 
(Mass.)  770 

Even  impossibility,  to  avoid  performance, 
must  be  total  and  permanent.   (Mass.)  779 

Where  the  ImpoestblUty  istemp<mwyorpar- 
Ual,  the  suqwinon  or  excuse  Is  only  partial. 
(KUss.)  779 

The  fulfillment  of  a  covenant  to  build  a 
bridge  is  not  excused  by  lis  destruction  by  an 
extraordinary  storm.   (Mass.)  779 

Contraot  for  passage  In  a  ship  designed  to 
sail  from  Panama  to  Ban  Francisco  was  not 
avoided  by  the  burning  of  the  ship,  as  the  own- 
er should  procure  another.  (Masa.)  779 

Where  one  receives  a  heifer  to  pasture  on 
contract  to  return  at  the  end  of  the  season,  the 
burden  is  on  him  to  show  his  Inability  to  per- 
form his  contract  by  reason  of  an  act  of 
Ood,  or  that  death  waa  notcaosed  by  his  want 
of  care.   (Mass.)  428 

In  an  aetion  by  an  assignee  In  his  own 
name  upon  a  non-negotiable  contract,  the  as- 
signment or  copy  of  It  must  be  filed  with  the 
writ.   (Me.)  966 

Party  seeking  to  recover  for  breach  must 
show  default  of  other  party  with  willingness 
on  his  pi^  to  perform.   (R.  L)  688 

When  a  definite  time  la  fixed  for  the  perform- 
ance of  a  contract,  no  demand  or  notice  la 
necesBSTy  before  bringing  anactton  tat  Iveach. 
(Conn.)  65 
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There  being  no  reeeiaBion  of  the  oontract  al- 
kfed,  falie  repreaentattona  of  the  plaintiff  are 
no  bu  to  action  on  contract  (Maaa.)  114 

B— elaatoa;  miut bointolo.  (Hus.)  114; 
(Ue.)  863 

Other  party  miut  be  placed  A»itafH9W. 

Abandonment  of  contract  by  one  party. 
(R  I.)  m 
For  frand;  tender.  (HaM.)  704 

COnTRIBUTOKT  HEOLIOENOB. 

See  Masibb  abo  Sbbtaht,  U.  ;  Kiou- 
OKHOB,  1-0,  14. 18. 

CONTRIBUTION.     Bee   Uillb  and 

Dams,  4. 

OONVERSIOir.  Bee  Tbotbb  ahd  Ooh- 

VKR810M. 

CONVBYAHOE.  See  Deed;  Fraud  abd 
Fraud  DLBHT  OcnnmrAHaB. 

GOBONEB. 

BaiEFa  ADD  HoTsa 

Ib  competent  JnrymaA  though  exempt. 

(Ma)  '    '  ^ 

CORPOBATIONS. 

I.  Stock;  MmrnEBfl. 

IL  OORPORATB  PoWBBfl;  OaHTBAOTB;  OFFI- 
0EB8  AHD  AeBHTB. 
BUEFB  AHD  NOTBfl. 

See  BAma  and  BAmiro;  Bbkeftt  Socib- 
UBS;  Carbihbs;  Inbubakcb;  Jomr  Ten- 

AIIT8  ABD  TbHAKTB  IN  OOHMOH,  8;  MiLLB 
ABD  DaHB,  1;  MlHBa  ABD  MunNO;  MVBI- 
dPAL  OOBFOBAT10N8;  Raizaoad  Coxfa- 
BIE8;  80H00U  AND  School  DiarBioTa; 
Stbebt  Bajlvats;  Watu  OcniPAiiiBa. 

I.  Stock;  WHwwma, 

1.  Ifandamui  will  not  issue  to  enforce  a 
mere  private  right.  If  a  corporatioa  Improp- 
erly  refltaea  to  traasfer  its  stock  on  the 
books  of  the  company  to  a  purchaser,  and  to 
Issue  a  certificate  theruor,  it  is  clearly  li»ble 
for  the  cUunAg^  In  an  action  at  bw:  and  if 
that  remedy  is  not  adequAt^  a  eonrt  of  equity 
will  grant  rdief . 

TbSjf  T.  Bakea  (Conn.)  051 

2.  One  induced  to  take  stock  In  a  con- 
templated company,  by  the  fraud  of  one 
member,  eannot  hold  tiie  other  mem- 
bera  liable  in  an  action  for  money  had  and 
received,  as  partners  or  otherwise,  for  the 
money  which  he  paid. 

fimv  T.Hale  (Mass.)  708 
8.  In  an  action  to  recover  the  price  at 
shares  of  atock  in  a  mining  and  milung  com- 
pany, contracted  to  be  sold  to  defendants,  the 
agreement  to  purchase  being  witnessed  by  a 
memorandum  signed  by  the  defendants, 
such  memorandum  was  e^denee  of  an  ad- 
mission that  there  was  such  a  company  which 
isaned  what  were  called  1^  the  parties  diares 
of  stock,  which  defendants  bou^t,  and  plain* 

H.  B.  B.,  T.  m. 


tiff  was  not  required  to  prove  the  inoocpora- 
tion  of  the  oompaqy. 
Mann  t.  WiBiam  (Mass.)  S3S 
4.  Aaanmpait  will  not  lie  bj*  one  aaam- 
ber  of  a  Jolnt^toek  eompanx  asainai 
another  member,  who  Is  In  poasiwilBn  «i  the 
company  property,  for  the  use  of  bis  propor- 
tional part  thereof. 

WUtelumM  T.  8pragv»  (H&)  990 

n.  CCHBFOBATB  POWBBfl;  C(»ITBACn;  OwWt 
OBBB  AKD  ASBBn. 


6.  Where  defendant,  under  i 
with  a  oorporatira.  has  received  the  goods  aad 
retained  and  used  them,  the  corporation  may 
mi^iiiti^iii  an  action  for  tbdr  valae,  DOtwith- 
Btanding  the  sale  of  the  goods  waa  altea 
Tire  a. 

StaUr  Woolen  Oo.  t.  Lamb  (Hasa.)  44» 
0.  Persons  dealing  in  the  cnniMierdai 
paper  of  a  corporation  are  bound  'to  take 
notice  of  the  extent  of  its  power,  but  not  of 
the  circumstaooes  under  which  it  la  exex^daed. 
OrtdU  Oo.  T.  .Owf  JfoflA.  Oo.  (Goon.)  961 

7.  The  preaiimptloa  is  that  offioan  <rf  a 
corporation  act  within  thdr  powers,  and  a 
draft  aeeepted  hf  th^  treaanrer  of  a 
corporation  fa  presumed  to  be  propvly  ac- 
cepted by  the  eorporation*  in  the  abeeBoe 
of  evidence  cA.  fraud  or  ilk^^ty.  M. 

8.  When  a  corporation  by  aeeewtiac 
Its  treasurer  a  bill  of  exchange  adasita  tut  n 
hH  fbada  of  the  drawer  to  meat  Oe  UD, 
it  k  not  thereafter  at  Uberty  to  retract  that 
admiarion  and  elaim  that  it  Is  aeeonmo- 
datlott  paper,  and  beyond  tiudr  power  to  ao- 
cept,  as  aolnst  a  botM  fdt  holder  for  valae, 
who  is  without  knowledge  of  the  want  of 
funds.  Park,  (M.  dissenting  thM  the  hold- 
er tiad  knowledge  that  the  use  to  be  made  of 
the  UU  was  b^ood  the  powers  limited  tfy 
charter,  and  that  the  corpcmtfoa  did  not  have 
funds  OT  tlie  drawn.  A 

9.  A  private  manufactnring  corporatioa  has 
no  power  to  accept  drafts  having  no  ooo- 
necuon  with  its  business,  which  are  merely 
loansby  way  ofaoeommodatioau  It  can- 
not acquire  this  power  simply  by  exerdstng  It 
reputedly. 

W^Mur  V.  ^MM  JTocA.  Oo.  (Conn.)  0(7 

10.  By  the  Jaw  of  the  State  of  New  York, 
when  the  aee^itaaee  of  a  bill  of  exchange 
by  the  treasnrer  of  a  private  raaanfactor- 
ing  corporation  is  an  act  of  frand  apon  the 
corporation,  or  when  the  same  has  been  un- 
duly obt^ned,  or  the  procurement  and  nego- 
tlaUon  thereof  Is  a  vrrong  and  a  loss  Inflicted 
upon  the  corporation  by  the  drawer  and  the 
treasurer  Jolntiy,  the  burden  is  upon  the 
person  to  show  mat  he  fa  a  bona  flde  Bolder* 
and  be  cannot  be  soch  If  he  leodved  it  upon 
a  pre-ezlBtlng  debt,  without  parting  with  any 
right  or  property  of  value.  In  whioi  case  tin 
holder  can  have  no  other  or  greater  righta 
than  the  drawer  had.  Gazpenter  and  Cbaiig«. 
J  J,,  dissenting.  li. 

11.  Thevoteofthedireetors  of  Ihede- 
fendant  corporation,  aathoriztng  its  tteaanrsr 
to  sign,  execute,  and  deUrer  aD  inatnuaeoto 
and  papers  pertuning  to  the  IwurftteM  oC  tke 
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corporation,  omlj*  oonlbrred  upon  him 
power  to  emnita  and  delivw  auch  pa- 
pers as  were  witUa  Its  eovporata  power 
ioazecata  Xi- 
18.  A  person  deaUng  wt(h  a  eorporaUoit  Is 
Ixnmd  to  know  whether  or  not  uie  ofle*r 
who  rep  resents  It  and  acta  in  its  name  is  au- 
thorized bo  to  do;  if  he  Is,  and  the  act  is  within 
the  apparent  scope  of  Us  authorltj**  he  is 
mot  bound  to  have  knowledge  of  the  extrlndc 
AM^ts  making  It  Impropw  zor  him  to  act  In 
that  case. 

18.  In  an  action  agdnst  a  corporation  on  a 
«OBtra«t  made  hj  its  uent,  not  havlnv 
«atliority  to  enter  Into  the  contract,  it  Is  in- 
«nmbent  on  the  plaintiff  to  show  that  the 
directora.  or  a  majority  of  them,  knew  of 
the  contract  and  Its  terms,  and  that  they  ac- 
ouieiced  In  and  adopted  It  H  is  not  suffl- 
olent  to  show  that  the  directors,  by  the  use  of 
■diligence,  might  have  known  of  contract. 

Murray  t,  Jfelton  Lumber  Ob.  (Mass.)  419 

14.  The  knowledge  of  the  direetor*,  of 

the  contract  and  Its  terms,  fa  aquesUon  ezclu- 
alTely  for  the  JtuTj  and  there  are  no  pre- 
sumptions of  law  that  they  knew  what  Uiey 
were  able  to  know,  and  no  Inferences  arise 
from  their  relation  to  the  corporation  as  to  the 
probability  of  their  having  a  knowledge  of  the 
■contract  sued  upon.  Id. 

16.  Where  the  principal  Is  a  corporation,  a 
vatiflcatioa  mw  he  Aowa  by  proTing  that 
the  <^cet8  who  nad  the  power  to  authorize 
the  act  know  of  It,  and  adopted  It  as  a  valid 
act  of  the  corporation,  although  no  formal 
vote  was  passed  by  them.  Authorities  cited. 
Id.  420 

16.  A  TOomlssory  note  afyned  "  L, 
Treae'r  Hallowell  Qas  Light  Co.,"  and  say- 
liu' "we  promise,"  is  the  note  of  the  IncU- 
TMnaL  The  holder  Is  not  estopped  firom 
maintaining  an  action  against  tibe  udlvldual 
by  the  fiwt  that  he  had  preTiously  commenced 
and  ivosecuted  to  default  an  action  on  the 
nme  note,  against  the  owporation,  unless  the 
Indlrldnal  was  theretaj  Inaiued  to  (duuge  his 
jwritlon. 

JfoOfam  T.  Lieemore  QAb.)  41 

Bbiefs  ajjd  Notes. 

At  common  law  the  proper  way  to  deny  the 
incorporation  of  a  conqiany  -wn  ml  Hd 
-terporaUotk.   (Mass.)  878 

Ko  con>oration  can,  without  lerislatire  au- 
thorial lease  or  alien  Its  franchises,  or  any 
pr^erty  necessary  to  perform  tt  otutgations 
and  dnues  to  the  public.  (Mass.)  7S 

In  an  action  on  a  ocmtract  to  pnrchaseBtoek* 
the  Idler  should  prore  the  Inowporatkm  of  the 
company.  (Mass.)  878 

Bight  to  mandamut  to  compel  officer  of  pri- 
TBte  corporation  to  transfer  stock  on  books. 
<Conn.)  66S 

Uabllity  of  members,  If  attonpted  Incorpo- 
latlottiBTold.  (Mass.)  75IS 

It  Is  aotkmable  to  Ulmty  reinesent  that 
stock  is  selling  In  the  market  at  a  giToa  price, 
^lass.)  M 

3T.  B.  B.,  T.  m. 


Enforcement  by  corporation  of  contract  nl- 
tra  vires.  (Mass.)  445 

One  contracting  with  a  corporation  Is  es- 
topped from  deling  Its  existence.  O^ass.) 

76B 

Oorporatlon  cwtraellng  as  such  estopped 
from  aoiylng  Its  own  IncorpOTatlon.  (luss.) 

765 

When  mandamut  wIH  Issue  against  the  offl- 
een  of  a  private  corporation.  (Conn.)  553 

Requtoltas  of  ratification  of  unauthorized 
contract  made  by  agent.   (Masa.)  419 

Personal  liability  of  officer  of  corpMatlon 
signing  promissory  note,  adding  words  de- 
scriptive of  his  office.  (Me.)  41 

Foreign  corporation  mar,  under  principle 
of  comity,  exercise  In  another  State  general 
powers  conferred  under  laws  of  State  where 
organized,  provided  they  be  not  inconsistent 
with  the  laws  of  such  omer  State.  (Mass.)  765 

A  corporation  of  one  State  has  no  powers 
beyond  the  Jurisdiction  of  that  State,  except 
by  comi^.   (Mass.)  461 

A  corpwation  must  dwell  In  the  place  of  Its 
creation,  and  cannot  migrate  to  another  st^l. 
(MsH.)  541 

Bight  to  question  olstence  of,  In  oollateral 
proceedings.  (Mass.)  754,  766 

Joriadlctlon  cannot  be  acqidred  of  a  f or^g^ 
corporation     service  of  i^ocesi.  (Mass.)  w8 

Joint  gas  eonq^anleai  right  of  member  to 
m^ntaln  action  at  law  against  other  member. 
(Me.)  2B0 

COSTS.  BeeHoBTGAoa,48;Po(»tI>BBir(», 
7;  Wats,  18. 

1.  Costs  are  not  allowable  to  a  petttioner  in 
a  proceeding  under  the  Fraud,  Accident, 
or  Mistake  Statute.  Rev.  Laws,  %  1488. 

Munger  v.  Verger  (Vt.)  831 

8.  In  a  bond  of  Indemnltj^  given  to  a 
deputy  sheriff  on  levying  an  attaehment* 
the  words  "all  costs  whatsoever"  to  which  such 
deputy  "may  be  liable."  as  well  as  tiie  costs 
which  he  may  "be  obliged  by  law  to  pay  to 
any  person  or  persons, "  inclnde  eonnsel  nee 
reasonably  Incurred  by  him  in  the  defense  of  a 
suit  occasioned  by  the  attachment. 

Lindtejf  v.  Parker  (Mass.)  181 

8.  The  law  measures  the  expenses  incurred 
in  the  management  of  a  suit  1^  the  taxaMe 
ooste.  Authorities  dted.  Id. 

BamFs  ASD  Notbb. 

Discretion  of  court.  (VL)  622 

OOUNSE^  Bee  Attobkbt  abd  Olxbht. 

COUHTEBOIiUK.    Bee  BsrOiir  Am 

OOUHTESOLAIK. 

OOnmriBS.  See  HumoiPAXi  Cobfora- 
TiONB;  PooB  Ain>  Poem  Laws. 

BBIBia  AHD  N0TB8. 

Instances  where  mandamus  has  been  is- 
sued to  compel      council  or  board  of  conn- 
tr  commiasioaera  to  appropriate  money  to 
pay  judgment  against  dty  ox  oonn^.  (Mus.) 
I  754 
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Constitutional  prohibition  against  a.ppro- 
priatioiw  of  inon«7  to  my  Instttntloii  br 
oonntiflS.   (Conn.)  805 

COUKT8.  See  Afpbu.;  Aarwamy  abd 
CuKNT,  1;  Cbbtiorari;  Contliot  ow 
Laws;  Equitt;  Jdbitiobs  or  thb  Puoi; 
LiBBL  AHO  SiiABraB,  8;  RmioTAL  or 
OAuaa. 

1.  AJndc*  of  prolMbt*  iB  noi  dlsoaall- 
fl«d  mm  admitting  to  ^bate  a  will,  in 
whleh  hlB  avnt  by  manlags  ii  a  Iwmtoe. 

BeMantMOSA)  m 

S.  Jnatlew  cannot  be  sdected  on  Fast 
to  hear  the  disclosure  ot  a  poor  dobtor. 

RoTY.Beat^CUe.)  898 

8.  In  an  action  for  damages  for  breach  ot  a 
contract,  the  ad  damnum  clause  of  ttke  com- 
plaint gowwnm  the  Jarbidletion  of  the  court 
M  to  mmouBt*  imd  not  what  pl^ntlif  re- 
covers  on  the  trial. 

Sbwn  tfBumden  t.  Mmetn  (Conn.)  684 

4.  "nie  ad  ''■h— ™—  in  the  writ  ia  the 
"debt  or  dama^os  demaadod,**  within 
Ber.  Stat.  chap.  US,  §  8,  giving  an  inferior 
court  ezcluslre  jurisdiction  "when  the  debt  or 
damages  demanded  do  not  exceed  $90." 

Oobs  V.  EuyeM  (He.)  276 

5.  To  give  the  viqierlor  court  jurisdic- 
tion of  a  claim  agrainot  the  Oommon- 
wealth,^under  Pub.  ^tat.  chap.  196,  g  1,  the 
claim  must  be  for  the  payment  of  money  In 
accordance  with  a  contract  made  by  ttw  Ciom- 
monwealth,  and  not  a  claim  ioK  damages  for 
not  pwf orming  a  promise  in  aoowdance  nUh 
the  contract. 

Weuon    OommemMdUh  (Uais.)  778 

6.  A  claim  that  the  Conmonwoalth  ro- 
iaibume  a  town  fOT  expenses  Incurred  in  the 
support  of  a  State  oanper  is  not  founded 
upon  a  contract  for  the  payment  of  money, 
within  tiie  meaning  of  Stat.  1679.  chap.  9», 
so  as  to  tfin  to  the  Mperiitf  contt  Jonadio- 
tion. 

ItM.  «f  myord  T.  OMMvmoMM  (Uasa.) 

781 

7.  The  aoproMo  Jadidal  oour^  as  a 
court  of  equity,  has  ■npwvlaorT' rather  than 
( (mcurrent  Jnrisdictlon  with  the  oourt  of 
iaaolvcaer*  under  Rev.  Stat,  iHu^.iO,  %  11. 

Btrd  V.  i^neland  (Me.)  285 

8.  Courts  of  probate  are  creatures  of  the 
statute,  having  a  special  and  limited  jnria- 
dlctioa.  AuthonUes  died. 

BsMdribm{l&e.)  607 

9.  In  an  action  on  a  probata  bend, 
where  the  defendant  pleaded  that  no  person 
Injured  by  the  breacm  ot  the  bond  ever  ap- 
pUad  to  the  probate  court  fiir  leave  to  pros- 
ecute, and  that  said  court  never  granted  such 
leave  to  any  person  injured  or  cUndng  to  be 
liriured,  the  plaintiff  sboold  traverse  the 
pfeai  insteaa  of  demurring. 

Probata  Oourt  t.  Sawyer  (Vt.)  880 

10.  Where  one  of  the  joint  plaintiffs  resides 
wlUiin  the  city  of  New  Haven*  the  dtx 
eonrt  has  Jnrtsdietlon  of  all,  and  an  at- 
tachmat  sued  oat  by  the  resident  J<^t  plain- 

H.  E.  B.,  T.  m. 


tlfl  enures  to  the  benefit  of  all  who  reoorer  » 
joint  judgment. 
SmUlom  V.  Lampheor  (Oonn.)  lir 

Bbmw  AMD  NoraiL 

Jndce  not  disqualified  from  aettu  In  sait 
by  or  against  dty  in  which  as  an  tebafitont  he 
la  Interested.   (Mass.)  SU 

IHsguallflcatian  of  judge  by  z«latl<m  to  par- 
ties interested.  (He)  m 

Courts  ihall  not  be  epaa  nm 

(Me.) 

<7u*isdietIoa;  hf  voluntary  appeam^ 

Special  appearance  for  purpose  of  obJeetlOB 
to  jurisdiction  does  not  give.   (Haas.)  88S 

Heading  to  merits  1^  order  of  court,  after 
objection  to  ^risdlction  overruled,  does  not 
give.   (Mass.)  689 

Cannot  be  conferred  by  consent.  (Bbss.)7t9 

Cannot  be  acquired  of  a  foreign  oocpontion 
by  service  of  process.   (Mass.)  881 

Regulated  by  amount  of  damages;  the  qnes- 
tion  as  to  the  amount  claimed  is  decided  by  ibe 
ad  damnum  set  out  In  the  writ   (Ife.)  877 

Facts  essential  to  exodse  of  special  juiisdiD- 
tion  must  affirmatively  appear.   (He.)  08 

Saprensa  court  has  no  jurisdiction  over 

Soveraor  as  head  of  ezeoimva  depaitmsnt. 
J.  L)  •  in 

Jurisdiction  of  aiqireme  Jndleial  oourt  of 
insolvency  proceedings,  under  Rev.  StsL  dua 
70,  §  11,   <Mfc)  l6 

Jurisdiction  of  anpwior  oonrt  of  ciaias 
against  the  Oommonwealth.  (Haas.)  779,  TU. 

Probate  oonrt  jurisdiction.  (Ma.)  9iT 
Has  no  common  law  jurisdiction;  Its  joil^ 

diction  is  limited  and  wmferred  by  atatota. 

(Conn.)  in 
Chancery  powers.  (Oonn.)  itt 
Judicial  power;  laflsriovooofti;  Oonst  ait 

10,81.  (RL)  14* 
Jnrlsdiotiwi  of  dty  court  of  Ifew  Havn 

where  one  d  Joint  pldntifls  b  a  nwnesMwt 

(Conn.)  149 
Mnnldpal  courts:  jnrisdletkm:  acemacr  hi 

pleading.  (He.)  819 

OOVENAin?. 
1.  The  recital  ef  an  mgr^mmmmA  la  a 

deed  only  operates  as  a  covenant  wbea  it  Is 
apparent  from  the  whole  scope  of  tlw  faam* 
ment  that  It  was  Intended  to  opente  ao.  Aa> 
thoritles  dted. 
Dottglau-v.  Blmae$»ff(^l.)  W 
3.  If  a  person  conveys,  with  fall  ooveaanta 
of  warranty,  land  to  which  he  has  no  title 
or  an  imperfect  tiUe,  and  he  af tcnrards  ao- 
quires  a  good  title,  such  affcer-aeqairad 
title  aanraa  to  the  boaflt  of  Us  crutaai 
but  where  the  vendor  In  hia  deed  eioeple  fkom 
his  warrant  a  prior  mortgage  upw  taepnae 
ises,  in  ass^ng  that  titie  aftenmrds  aovdrsd 
by  bim  he  does  not  allrae  anyfldng  f 
ent  with  the  assertion  In  bis  deed. 
Sut$«g  V.  Mtf!tnttm  (Hnis.) 
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8.  Where,  at  the  time  of  the  oonT^rance, 
the  grantee  finds  the  premlaee  fn  pDweMton  of 
OM  elaimtwg  uder  a  paramonat  title* 
the  ooveawit  for  oniet  eqjorment  or  of 
warranty  will  be  held  to  be  broken*  without 
any  other  act  on  the  part  of  either  Uu  grantee 
or  the  claimanL 

SmiiAY.8eH6ner(7t.)  688 

4,  A  covmant  In  a  deed  against  Inenm- 
brsAcea  would  exclude  proof  of  a  contem- 
poraneous  oral  nndertaMng  of  a  laro^ 
•cf^.  upon  the  same  cooalderatlon,  ana  to 
add  a  f uruier  oUlgatlon  to  those  assumed  by 
the  eorenautor;  but  It  Is  othervriae  where 
the  attempt  is  to  cut  the  latter  down. 

Ffynn  r.  B(»irMuf  (Mass.)  848 

5.  Where  by  orsbl  agreement  the  grantee 
of  land  agreed  to  piqr  certain  aMeaamenta 
for  betterments  upon  the  land  conveyed,  in 
constderalioo  of  a  promise  to  execute  a  deed 
for  the  land,  and  another  deed  of  adjoining 
premlaes  to  a  third  person,— the  agree- 
ment was  admissible  and  binding  in  an  ae- 
tion  the  grantee  on  a  general  eove- 
nant  agaiMt  inevmbraneee.  Xi. 

9.  Where,  at  the  time  of  the  sale  of  the 
premises  to  the  plafntiffls,  the  premises  were 
charged  with  a  valid  aesMament,  It  was 
an  Incumbrance  on  the  premises,  and  plain- 
tiffs are  entitled  to  recover  for  a  breaeh  of 
the  eoTwaat  against  iaenmbraaeea. 


BBim  ATTD  Notes. 
Rnnnlng  with  the  land.  (Mass.)  781 

T7pon  deeds  with  oorenanti  of  warranty, 
•f  tei-acquired  title  enures  to  gnalee.  (Mass.) 

826 

Special  waxran^;  rig^t  to  daim  mtder  para* 
mount  titla   (UaM.)  826 

A  covenantor  and  those  In  prlvitT  with  him 
always  assert  facta  not  uicoiimstent  with 
the  covenants.  (Haas.)  826 

Eviction.  (Vt.)  S80 

A  tax  assessment  Is  an  inenmbranee  with- 
in the  meaning  of  the  covoiant  ag^nst  In- 
cumbrances.  (Mas&)  480 

Admissibility  of  parol  evidence  to  restrict 
general  covenant  agunst  incumbrances.  (Mass. ) 

844 

In  an  action  of  covenant  against  iDcum- 
brances  the  burden  is  on  plalotlff  to  show  that 
any  incumbrance  Is  unlawful.  (Uass.)  480 

ORBDITOBB*  BUX. 

Bribfb  ahd  Kotkb. 

Not  malnt^nable  when  ezeention  has 
been  levied  and  duly  recorded,  and  it  appears 
from  any  cause  to  be  void.  (Mass.)  661 

CBIKINAIt  XtAW. 

I.  Iin>I0TIfZNT8;  OOHFLAnm. 

IL  HonoHfl  TO  Quash;  Plisas  in  Abate- 

MUIT. 

III.  FORICBB  JBOFARDT. 

IV.  Tbial. 

a.  ProtecuU'ng  AtUrmey, 

b.  JBoidenet. 

If,  B.  B.,  T.  m. 


c  Imtruetwra. 
d.  Vardiet. 
y.  Appbal,  mo. 
Bribfb  ahd  Nom 

See  AduiiTebation;  AbmyrEBT;  Abbbst; 
Akson;  Assault  akd  Battert;  Baii> 
AKD  Bbcoohizancb;  Bastabdt;  Bawdy 
Am)  Disobdbblt  Houses;  Bioaht;  Con- 
BPiBAOT;  Disobdbblt  Pbbbohs;  Dbunk- 
BKHBiB;  Eubbzeumbnt;  Sxbcdtion; 
Valbb  Fbbtbnbbb;  FmH  axd  FibhbbiB8; 
Fobvbffdbb;  Oamb  axd  Gahb  Laws; 

QaUIMO:  IHOBST;  iBTOXIOATIHe  LiQUOBS; 
JUBT;  NUISABOB;  I^AIiTIBS:  PbBJUBT; 

Bafb;  Bzot;  Sdhdat.  1,  2;  WiTHBsa. 

I.  iHDIOTMBnTB;  CoUPLAmTS. 

1.  A  magistrate's  certificate,  that  oom> 
plalnant  m  a  criminal  prosecution  made 
alBrmation*  Implies  that  It  was  In  the  form 
prescribed,  and  thathehadcousdentlouasom- 
pies  against  taking  an  oath, 

V.  Adamt  (He.)  248 

2.  An  indictment  is  good  which  purports  to 
be  fmuid  1^  the  grand  Jurors  **npon 
their  oatb  or  aBmsatlon,*  some  of  whom 
afSrmed.   Authorities  dted.   Id.  244 

8.  A  eemplaint  charging  an  unlawful  sale 
of  intozleatmg  liquors  is  not  Insufficient  for 
the  reason  that  the  person  makloK  the  same  ia 
described  therein  by  his  fall  Christian 
name*  while  it  is  signed  with  an  InltiiU* 
where  It  appears  that  the  person  who  so  signed 
was  oomjHiunan^  and  that  he  was  the  same 
person  aa  tlie  one  described  in  the  complaiBt 

OmmomuaUh  v.  Intoaioattiiff  Liguan0/[aaL} 

4.  The  day  upon  which  the  State  claims 
that  the  offense  was  committed  should  be 
stated  in  the  indictment  with  eertalnty 
and  precision.  Authorltlea  dted. 
State  T.  FeniMon  (Ua)  884 
6.  An  indictment  fUling  to  so  set  forth 
the  time,  although  it  ia  not  easentlal  that  the 
offense  charged  be  proved  to  have  been  com- 
mitted on  the  day  alleged,  cannot  be  sus^ 
t^ned,  except  where  time  is  material,  or  an 
essential  element  In  the  constltutkm  of  ttte 
offense.  Authorities  cited.  Jd. 

6.  Where  an  act  only  becomes  a  crime  when 
done  In  a  particular  place*  tlie  complaint 
should  charge  the  act  as  done  ia  that  particu- 
lar place.   Authorities  cited. 

V.  TumbvU  (Me.)  46 

7.  When  by  common  law  or  atatute,  a  par- 
ticular Intention  is  essential  to  an  offense,  it 
is  necessary  to  allege  the  intent  with  distinct- 
ness and  precislon'and  support  the  aU^tlon 
by  proof. 

CoamonvBealth  v.  Smith  (Mass.)  805 

8.  Separate  oflbnsea  of  the  same  na- 
ture, charged  In  separate  counts*  may  be  In- 
cluded in  the  same  IndictmeuL 

StaXa  V.  FewtUr  (Me.)  629 

0.  Where  all  the  counts  In  an  information 
are  manifestly  based  upon  one  and  the  same 
transaction,  it  will  be  assumed  that  it  was 
the  Intention  to  charge  but  one  oflbnso. 

BtaXt  T.  QHMen  (C^nn.)  849 
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10.  iDdlctments  (or  att«npto  -ahould  set 
ftrtH  in  direct  temu  that  ue  de&adant 
■attvmpted  to  eomvU  the  crinie.  A-Uthori- 
tlos  cited. 

Oimmonwdl^  t.  Bootn^  (Mua)  191 

11.  NeeatlTe  aTerments  are  not  re- 
quired uQlesfl  an  exception  Is  made  in  the 
•enacting  clause.   Authorities  dted. 

State  y.  Daggan  (R.  I.)  188 

12.  If  two  names  spelled  differently  necea- 
-aarlly  sound  alike,  the  court  may,  aa  matter 

of  law,  pronounce  them  to  be  ulem  aonane; 

but  If  tb^  do  not  neceesarilj  soimd  aUke  tiie 
question  Is  for  the  jury. 

OmmmmaUk  t.  Wamn  (Mass.)  887 
18.  The  court  properly  submitted  to  the 
Jury,  In  the  absence  of  evidence,  the  queatloo 
whether  the  names  "  CelestU  "  and  "  Celeste  " 
were  usually  and  ordinarily  pronounced  alike. 

ja. 

n.  UonoiTs  TO  QnABH;  Fubas  or  AsxTm- 

HBHT. 

14.  Objecttons  to  a  complaint  for  formal  de- 
fects should  be  taken  in  the  district  couij,  and 
a  motion  to  qua  ah  on  this  ground,  made 
for  the  first  time  in  the  annerior  eoazii, 
was  too  lata  and  was  jproperlr  orerruted. 

OonmwMBeatfh  t.  HauaJMn  (Mass.)  800 

15.  Pleas  in  abatement  for  mere  de< 
feeta  in  the  constitution  of  grand  Jnriea 
are  not  favored.  Buch  pleas,  if  ihey  do  not 
alle^  in  what  regard  the  persons  named  as 
grand  jurors  are  not  qualified  to  serve,  are  not 
good. 

BtaU  T.  Duggan  (R.  I.)  jgS 

16.  The  duty  to  draw  grand  and  petit  ju- 
rora.  required  of  the  ci^  of  Newport,  be< 
Imcs  to  the  board  ot  aldormM  of  that 
city.  id. 

17.  Pleas  in  abatement  must  leave  on  the  one 
band  nothing  to  be  auppUed  by  intend* 
ment  or  construction,  and  on  the  other,  no 
aupposable  or  special  answer  unobviated.  Au- 
thorities dted.  Xd.  186 

18.  Averment  In  plea  that  grand  Jnrora 
were  not  legal^  elected,  impaneled,  and 
sworn,  Is  only-  one  of  eonelaaion,  not  of 

facta  from  which  the  court  may  dnw  Its  own 
conclusion.  Authorities  dted. 

19.  A  plea  that  grand  jnry  finding  Indict- 
ment was  not  legally  chosen  and  impaneled, 
— S^,  bad  on  demurrer,  In  not  pointwe  oat 
wherein  the  graad  Jory  were  not  legally 
cboaen  and  impaneled.   Authorities  dted 

Id. 

20.  Upon  plea  In  abatement  that  grand  jury 
were  not  "rentable  freeholders  or  household- 
ersof  •  •  *  coon^.  and  taxable  therein,  "the 
court  held  the  plea  bad  because  whether  they 
were  reputable  was  only  a  question  for  the 
persons  selecting  them,  and  ttecaose,  dlsr«rard- 
tng  that,  the  plea  was  too  nneertaln  aa  to 
the  partieaiar  diaqaallfioaiion  Intend- 
■ed  to  bo  r^od  upon.  Autlusltiee  cited. 

Id. 

SI.  A  plea  In  abatement  must  be  certain 
^  every  Intoutt  thus  it  was  held,  on  gener- 
-al  demurrer  to  a  plsa  puiporUng  to  ralae  the 

IT.       B..  T.  HI. 


diaqualtfleatton  of  oneof  theerandJunnaBd 
the  illomllty  of  the  grand  Jot-,  that  «e 
plea  was  bad,  in  that  it  waa  not  pn^ly  sl- 
leged  that  the  objeottonabla  grud  •jmt  aeied 
with  the  puiel  la  flnding  the  Indlctiaieet;  ttst 
the  allegation  that  he  was  not  "a  legal  Te> 
ter  of  the  county"  was  lacking  in  ootsin^ 
as  to  what  county;  that  the  allegatloBS  that  be 
waa  not  one  of  the  *'jadielou  aaaa  of  the 
countT,"  and  that  the  panel  did  not  mnsritTito 
a  legal  grand  jury,  present  omclurions  of  kv; 
th^  the  mere  referenee  In  the-  plea  to  "asid 
indictment"  did  not  show,  except  by  iafenaoe, 
what  Indictment  had  been  plee^ea  to;  and  be- 
cause duplicity  could  be  reached  by  genenl 
demurrer. 

State  V.  Bmery  (VL)  fff 
33.  A  plea  In  abatement,  that  om«  of  Um 

Kand  Jnrors  was  not  qoalifled  to  Kt 
cause  he  nsnrped  the  pleoe  of  eae  of 
two  others  drawn  on  aday stated,  wliichwis 
seven  weeks  befbre  the  term  of  the  m- 
preme  court,  is  insaflei«it»  Pub.  Stat  dwa 
200,  %  16,  requiring  that  the  drawing  ahotfd 
be  not  more  than  six  weeks  prertoua  to  lbs 
term.  That  the  date  Is  laid  under  a  tiidkd 
does  not  help  the  plea,  as  It  must  show  afflraa- 
lively  that  the  drawing  was  legal. 
States.  Head {KL)  m 

m.  FOBHBB  JbOPABDT. 

S8.  The  trial  had  commenced,  and  the  erl* 
dence  was  nearly  In,  when  one  of  the  jnrevs 
was  taken  sick,  and  the  panel  was  tberetqw 
dlsekarged.  jBUd,  that  the  prisoner  hod  ast 
been  in  Jeopardy^ 

State  v.^teriCrt.)  tH 

24.  In  a  complaint  for  search  and  adsont 
an  averment  of  prior  eoavl^loa*  ikat 

"defendant  has  been  before  convicted  of  oa- 
lawfully  keeping  and  depositing  in  this  State 
intoxicating  liquors,  with  intent  tliat  tbe  aan* 
should  be  sold  in  this  State  In  violatioa  of  law," 
and  stating  the  time,  pkoovand  oonrt  in  wUA 
the  conTwaon  was  muL— aoflldent. 
8taU  T.  Lvngiet  (Me.)  CI7 

26.  Technieal  aeenraejr  la  mot 
quired  in  setting  out  a  former  coDTictloB. 

State  y.  WebAQia.)  «7 

17,  Tbiau 

a  Proteeiatitig  Attamef, 

36.  The  prosecuting  attorney  is  not  astbor 
Ized  by  Rev.  Stat.  chap.  184,  g  19,  to  call  iha 
attention  of  the  jury  to  the  fact  that  defeod- 
ant  did  not  testify  In  bis  own  bdiaU. 

Btal6y,Bahk»{}£».)  M 

b.  JBvidenoe. 

27.  ItlanotneoesaatythataoeoaoddumU 
be  previously  shown  to  be  onuieeted  with  the 
crime  to  render  his  threats  in  idatka  there- 
to admlsdbla 

State     May  (He.)  M 

28.  Proof  of  good  character,  by  the  rwhs 
of  evidence.  Is  limited  to  goaora. 
tion  for  hones^,  and  nme  li  auttar  i 
and  not  of  right. 

atoiU  T.  Aiwy  (Haa.)  «n 
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96.  It  frequoDtlyoociin  that  wlkneflHs,  after 
•peaking  <rf  the  general  opinion  of  the  prl«- 
■«nw*s  charactM',  state  thdr  pers(»ial  expe- 
rience and  opinion  of  his  honesty  and  when 
this  Btatement  Is  admitted,  it  Is  rather  from  fa- 
vor to  the  jniaoner  than  strictly  as  evidence  of 
JUtgenenf  character.  Aathoritlee  dted.  Id. 

879 

80.  To  eatatdish  an  alibi  It  must  he  shown 
that  d^endant  was  so  far  from  the  scene  of 
«cUon  as  to  render  it  Impoarihle  that  he  could 
iiave  partldpated. 

8tat6  T.  lintMon  (Me.)  278 

81.  On  the  trial  of  an*  Indictment,  where  eri- 
-dence  has  been  given  which  directly  tends  to 
support  the  allegations  of  the  indictment,  the 
court  may  refuse  to  rule  that  ihsn  is  no  evl- 
-dence  to  prove  such  allwattons.  or  that  there 
Is  a  wiwkee  between  the  ail^Ucms  and  the 
|woot. 

Commo»w4aWk  t.  WMl  QSau.)  H 
88.  It  was  no  error  for  the  court  to  raftwo 
to  role  upon  Uie  government's  oYidenoe* 
if  the  dofendant  Intended  to  iatrodnoe 
•other  evidence;  and  no  exception  lies  to  the 
fefusal  to  rule  that  the  evidence  of  the  govem- 
tnent  was  Insnfficieut,  If  other  evidence  was 
afterwards  introduced  by  the  defendant. 
OammoMMotth  v.  Chaduiek  (Mass.)  186 

c.  Inttruetitnu, 

88.  The  presiding  Justice  may  call  the  ju- 
ry's attention  to  any  inane  of  fact,  and 
•iate  to  them  fkete  proved  or  admitted, 

and  about  which  there  is  no  contention. 
Btaa  T.  May  (Me.)  846 

84.  When  a  Judge,  in  his  charge,  atatea  a 
naatter  to  be  nncontroverted  which  one 
of  the  parties  did  controvert,  bis  attention 
should  N  ealled  to  the  aalatake  before 
the  Jury  retire. 

aua$Y,  tMaton  (He.)  87S 

d.  Verdict. 

85.  A  verdict  will  not  be  invalidated  be- 
cause the  presiding  Juatice  aent  blank  forma 
thereof,  with  directlona  to  the  jury  to  sea)  up 
their  verdict,  after  twelve  o  clock  Satur- 
day night.  Id. 

86.  When  the  parties  are  preaent  and 
make  no  objections,  they  will  be  held  to  have 
-waived  any  irrepUarity  in  receiving  and 
recording  the  verdict.  Id. 

87.  The  Jury  may  deliberate,  write  out,  and 
«eal  up  their  veruct  on  Bnaday.  Author- 
ities dted.  ja.  876 

88.  The  court  may  receive  a  verdict  on 
floaday,  the  case  having  gone  to  the  Jury  be- 
fore that  day.  Authorities  cited.  Id. 

Y.  Appb&l,  am 

89.  One  convicted  of  an  offenae  Iwfore  a  dia- 
tyict  court  may  appeal  to  the  superior 
ooort  then  next  to  be  hdd  In  the  same  coun- 

ty- 

CommonweaUh  v.  StevtM  (Mass.)  86 
40.  Where  the  bill  of  ezoeptlona  pur- 
ports to  set  out  all  the  evidence,  and  there  is  no 
ovidenoe  therein  of  a  material  fact  necessary 
a.  a.  B..  T.  zn. 


to  support  a  conviction,  the  exc«ptlooi  to  the 
indictmeot  most  be  anatalned. 
CbmnmwsoAA  v.  Wood  (Mass.)  84 

Bbibts  and  Notes. 

Jnriadiction  of  Slate  over  territory  ceded 
to  the  United  States.   (He.)  49 

Where  a  statute  creates  a  new  offense  and 
provides  a  particular  method  of  proceeding, 
such  method  must  be  pursued.  (He.)  w 

Distinction  between  aiding  and  abetting 
the  carrving  on  of  an  ill^fal  buslnesB,  and  keep- 
ing ana  maintaining  a  certain  tenonent  for 
that  purpose.  (Haas.)  808 

Indictmenti  Informationt  complalnti 
affirmation  or  oath;  by  complainant;  Jurat  of 
magistrate.   (He.)  848.844,  627.688 

Statutory  language:  (Me.)  888.  680;  (Hasa.) 

877 

^ecmiltj  of  negativing  statutory  e»tepti(wu 

Time  laid  should  be  day  of  month  and  year 
upon  which  offense  is  supposed  to  have  been 
committed.   (He.)  884 

Must  have  reasonable  partlculari^  of  time, 
place,  and  circumstance.   (Ue.)  884 

Huat  furnish  such  description  of  the  charge 
as  will  enable  defendant  to  make  bis  defense 
and  avail  himself  of  his  conviction  or  acquittal 
for  protection  agaiast  further  proeecutkm,  and 
Inform  the  couit  of  the  foots  alleged,  so  that  It 
may  decide  upon  questions  of  law.  (He.)  894 

The  accused  must  be  Informed  of  the  nature 
and  the  cause  of  the  accusation.  (He.)  884 

A  particular  ftust  or  dreumstance  maldna 
an  act  unlawful  must  be  averred  and  proveC 
(R.  I.)  18B 

The  acts  of  defradantt  In  violation  oCthe 
law,  and  not  vocabulary  of  pleader,  constitute 
crime.   (Conn.)  %1 

Whatever  Is  expressly  necessary  to  be  proved 
must  be  alleged.   (He.)  638 

Omlaslon  of  fact  or  circumstance  which  is 
necessaiy  ingredient  of  offense,  vitiates  com- 
plaint.  (Haas.)  877 

Hay  be  sustained  even  If  language  leaves 
something  to  be  inferred.   (Hasa.)  709 

Nothing  Is  to  be  taken  by  intendment  in 
criminal  pleading.   (He.)  8*^ 

Counts  for  similar  crimes  may  be  Joined 
In  the  same  indictment.   (Ue.)  680 

Surplusage  matter,   (C!onn.)8S0;  (Hass.)  709 

DupUclty.   (He.)  844 

For  unlawful  sale  of  intoxicating  liquors; 
form;  suffidency.   2f6t«.  263 

An  indictment  appearinir  to  be  on  affirmance 
of  some  of  graod  Jurors,  ft  must  appear  that 
they  were  lentUy  entitled  to  serve  on  these 
mere  affirmations  or  the  indictments  will  be 
fatally  defective.   (He.)  628 

Venae.  (Ue.)  848.844,878 
Variance.  (Hass.)  878,011 
Idem  torumt.  (Uasa.)  887 
Variance  between  name  In  complaint  and  in 

signature;  christian  name;  use  of  inltlala. 

(Hass.)  87 

61 
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Evidence  mart  correspond  with  all^atlons 
and  be  confined  to  point  Id  issue.  (He!)  274 

Pleft  In  abatement  that  erand  juror  was 
disqualified;  requteitea.   (R.I.)  148 

Motions  to  quash  must  assign  speclflcally 
the  reaaona  therefor.  Pub.  Stat.  diap.  214,  §  2S. 
(Sfaaa.)  801 

The  s^e  matters  which  will  support  a  mo- 
tion In  arrest  of  judgment,  will,  at  the  proper 
»'tage  of  the  proceedings,  sustain  a  demurrer. 
(Me.)  *-  6  ^ 

Allegation  of  former  eonvietion.  (He.) 

617,  628 

Whether  aftcx  trial  begun  the  jury  Is  dis- 
missed on  account  of  the  dckness  of  one,  the 
prisoner  has  been  once  in  ]eo[Mrdy.  (Vt.)  877 

RishtsofMeoMd.  Co&Btartl.fifilO.I4. 
(R.  LJ  .  145 

AUM  need  not  be  proved  beyond  maonable 
donbt  S74 

Evldene*  of  threats  by  accused.  (He.) 

846,647 

AdmlsdbiHty  of  declaration  of  Intentions 
and  threats  by  accused.   (He.)  274,  276 

Evidence  Is  admissible  that  plaintiff  In  some 
degree  brought  upon  himself  the  cause  upon 
which  the  action  arose.   (Hass.)  919 

Every  falsehood  uttered  by  way  of  exculpa- 
tion by  a  prisoner,  in  his  testimony,  Is  a  cir- 
cumstance indicatlTe  of  guilt.   (Me.)  846 

Exclusion  of  irrelevant,  collateral,  and  im- 
material evidence.   (Hass.)  306 

Because  a  set  of  men  have  committed  one 
crime  It  Is  not  proof  of  oommlsBiott  of  another. 
(Conn.)  852 

ReMonable  doubt.  (Hass.)  80,61 

No  Inference  of  guilt  can  be  deduced  from 
a  lawful  condition  of  things.   (Hass.)  126 

Probability  of  guilt  Is  not  sufficient  to  au- 
thorize couTiction.   (Hass.)  127 

iBStmetion  Inapplicable  to  facts.  (He.) 

274 

Expression  of  opinion  upon  issues  of  fact 
by  judge.   (He.)  846,  647 

Stating  objections  of  fact  as  assumed  or 
claimed  to  exist  by  one  dde  or  the  other.  Olo.) 

617 

Leaving  jnij  to  draw  Incorrect  Inference 
from  fact.  (He.)  S74 

The  Eogllsh  rule  is  that.  In  criminal  proceed- 
ings, wbeuier  a  publication  is  libelous  is  for  the 
Jut  under  the  definition  of  the  court.  (Conn.) 

546 

Manner  of  returning  Yordlety  return  on 
Sunday.   (Me.)  274.  876 

Private  verdict  cannot  be  givot  in  treason 
and  felony.   (He.)  374 

To  sustain  ezceptioM«lt  mnatappear  that 
the  party  excepting  was  aggrieved  by  the  rul- 
ings excepted  to.   (He.)  647 

Only  testimony  stated  in  Ull  considered. 
(He.)  S75 

CBXMAVATIOH.  See  Wmran,  8. 

OUBTEBT. 

1.  Where  the  wife  1^  her  will  gave  a  pe- 
lt. X.  B.,T.  m. 


cnnian-  lemer  to  her  hwhejid,  "wMch 
Is  to  be  in  full  setUeMent  of  aU  Ms  de> 
aaands  upon  my  estate,"  and  devised  lo  othas' 
all  of  her  real  estate,  she  thereby  did  "provide 
otherwise  l^^  her  will"  than  that  her  faurtwad 
should  have  one  half  of  ha  land  tot  Ua  Hfe^ 
in  pufsoanee  of  Stat.  1877,  chap.  8t. 
Burk»  V.  CMbM-t  (Haas.)  W 

9.  The  lna«b»nd*s  e<m— at  la  m« 
ceaaary  to  give  validity  to  a  willexecatedbr 
the  wife,  or  to  affect  its  operation,  amaept  ai 
it  may  deprive  him  of  his  rig^t  aa  teeaat  Iqr 
the  enrteBy*  Authorities  dted. 

Bnizra  abd  Nom. 
Rt^t  to  tenancy  by  cnrto^Inftlata.  (^^^^ 

Right  and  Intereata  of  hoaband  in  real  estate 

of  wife.   (Hass. )  788.  T» 

Pecuniary  legacy  to  fansband  In  Sen  of  alatn- 
tory  right  to  realestata  of  wife.   (Maaa.)  18» 

CUSTOM  AHDUSAOB.  SeePBOCCiFAL. 

ASD  AQBST,  13. 

In  an  action  to  recover  damagea  for  fntaiy 
to  cattle,  caused  by  ntnligCAce  in  fSefennaot 
railroad  company.  If  its  method  of  true- 
portation  was  unsafe,  as  omitting  meana  of 
ventilation  and  cleats  on  Uie  floors  to  frnvish 
footings,  the  fact  that  It  was  usual  wltb  the 
defencbnt  cannot  exonerate  It  bom  tta  eon- 
tract  to  safely  transport.  Its  own  wam^ 
would  have  no  tendency  to  ahow  thai  k  ted 
adopted  a  safe  method. 

Lemardx.IUehburgB.B.<hL  Qiam.}  Stt 

BsnFt  ABD  Nona. 

AdmisafUUty  of  evidence  of  mmgt  to  ex- 
plain meaning  of  language  of  ooaitxact.  (Ha) 

848,814 

AdmlsalbUlty  of  par^  evidmeto  ilMnr  eaa- 
tom.  (Haas.)  81 

DAMAGES.  See  AnnuLBj  CABBms.  i 

d;  CONTBACT,  26;  PALflB  iMPBlBOflimT; 

Ibjtthctiob,    5;    Ibsubabck,  15-17; 

MomCIPAL  OOBFORATIOBS,  YII;  RaIL- 
BOAD  COHFANIEB,  1-7;    RbFLKVTB,  11; 

BmFB  ASD  SHippcRe,  1.  2,  5,  8;  Ykbdok 

ABD  PUROHASEB,  8;  WaTKB  COMPABnaL 

7;  Watbbb  ABD  WAnROoraaa^  9-9; 

Wats,  L.  IL 

1.  In  an  action  fw  damagaa  gtw  Iw  amA  ef 
a  eoRtrmet»  the  ad  damnmm  daoo  e( 
complaint  gomrm  the  jwriadletlaaa  at  tt» 
court  as  to  aasowat,  and  not  wttt  plafetfV 

recovera  on  the  trial. 

3.  Where  a  yonng  girl  was  thrown  down 
by  defendant's  dog,  a  laige  Knrilah  mmOM, 
and  he  Inflicted  a  woiud  npoaber  h^B»  two 
Inches  deep,  from  whldi  ahe  became  *ffrM 
with  hip  diseaae,  and  there  waaaooMefrldaMa 
to  show  that  the  resolt  was  coattibvled  Id  1^ 
hereditary  eeroftila,— a  si  Jlalfln 
$1,450,  which,  by  the  statute,  istotei 
was  not  excessive. 

Ftt^gtrald  v.  Dobton  (He.) 

8.  In  an  action  on  the  caaa  fbr 
lajg  water  flowing  (Iiron^  an  aqoadaB^lar 
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donmtlc  pnrpowt,  wh»e  the  dunage  wu  of 
« temporary  oharacter  uid  not  oontinuons,  and 
it  was  in  tbepower  of  defondanl  to  rmtor« 
the  flowage  and  thereby  avoid  RncceaBive 
•uits,— iMd,  the  plalDtUf  was  entitled  to  re- 
cover only  ■oeh  damages  m  he  had  mum- 
tabMd  «t  the  time  the  action  waa  oom- 
neuced. 

IhtOif  T.  Jhtnning  (He.)  41 


Bsism  aub  Kokxs. 
For  breach  of  contract  to  conTey. 


(OonD.) 
666 


Where  injtufee  are  anraTated  by  the  ezist- 
ence  of  dlsuiee  or  a  tendency  to  it,  the  defend- 
ants are  nerertheless  liable  to  the  whole  extent 
of  the  damages  suffered.   (Me.)  886 

DAMS.  See  Mills  and  Dams. 

DEBT. 

An  aetloa  of  debt  wfll  not  lie  npon  the 
■aere  raeital  of  a  debt  in  a  bond  or  agree- 
ment, aettlttg  forth  that  the  debtor  had  con- 
veyed  land  to  the  creditor  for  the  purpose  of 
secartnc  the  pmunt  of  tnch  debt. 

Ihufftism  T.  MtnnsMtf  (R.  L)  525 

DEBTOR  AND  CREDITOR.    8ee  Ao- 

c<»u>  ASi>  SATiaFAcnoN;  AocoTnn<;  Aa- 

•laNMKHT  FOB  BkNBFIT  OF  CbBDITOBB; 

Attaohxbht;  Bahkrcptct;  CkncFBO- 
mm;  Exkcutobs  ahs  Adkibistkatobs, 
U.;  Fraud  add  Fradsdlent  Contet- 

AITCE,  II.;  ISBOLTKNCI;  FaBTNBBSHZF, 

IIL;  PooB  Debtor. 
DECEDENTS*   ESTATES.     See  Db- 

BCBNT  AND  DlBTBIBUTION;  DeTISB  AND 

Lboact;  Exbcutobb  akd  Admihistba- 

TOBS;  WiLXh 

DECEIT.    Bee  TPbaud  axj>  Fbaqduikrt 

1.  Where  a  flatiber  pnrehMed  a  gun  to 

be  used  by  himself  and  his  son,  and  the  son 
was  injured  by  its  explosion,— JEEA^  he  had 
an  action  upon  the  false  representaUona  made 
by  the  seller.   Authorities  cited. 

Carter  v.  Samm  (Ue.)  287 

3.  What  is  known  as  **d«alera*  talk*'  is 

not  sufficient  foundation  for  acUon  of  deceit. 
Kimbaa  r.  Bangt  (Mass.)  891 

8.  BepteaentationB  as  to  operation  and  util- 
of  an  luTeuUon  are  generally  matters  of 
minion*  expectation^  and  probability,  and 
'ViU  not  mutnin  an  action  ot  tort  tmleM 
the  poreluuMr  has  been  fmudnlently  ia- 
dneed  to  enit  an  ""-'"n^lim  to  him- 
aelt  Id, 


Bboefb  and  Notes. 

Action  for  surrlTes.  (Mass.) 


867 


DECLARATIONS.  See  EnDBMOn,  Tl; 

.  FLBADIHa,  1. 

DECREE.  SeeEqum.  V.;  HutBAKDAND 
Wm,  S8-&6. 

DEDICATION.  Sea  Husioifal  Cobpo- 
BATiom.  v . 

>.  c  B.«  T.  m 


DEED. 

I.  N^TUBB;  REqtnsTTBS;  Validitt, 
n.  Deltvbbt;  Sbcbow. 

nL  CONBTBDOnON. 

a.  In  €hn$nd;  IntaUtm. 

b.  £h!teratfQrafU;Boundariet;13mr^ 

Mm, 

c.  BteUaband  OotmatUi. 

d.  BmnaHem  and  JBaaemmU. 

See  BouHDABT:    Cotbnabt;  EAtBHBnr; 

FbAUD  and  FEAUDDLEirr  CONTBTAXOS; 
IdCURBB:  MOBTaAOB;  PLBADIHg,  8;  BaUt 

BOAD  CouPAHZBB,  4;  Taxks,  IIL;  Vbh- 

DOB  AND  PnBOHABEB. 

L  Katdbs;  Bxuvmmi  yALnnrr. 

1.  Whue  a  deed  ia  executed  "In  oonaideraF 
tlon  of  one  dollar  and  otlier  Taloable  coniid- 
erations."  It  is  pvemuned  that  consideraticni 
was  received,  in  the  absence  of  e?idence  to 

the  contrary. 
dDonnea  t.  Smith  (Mass.)  99 

3.  The  deed  of  an  Inaane  person  ia  Inef- 
fectual to  convey  title  good  a^lnst  grantor,  or 
his  heirs  and  derlseee,  unless  confirmed  by 
them  or  by  grantw  himself  when  of  eoond 
mind.  Authorities  cited. 

Br^kamr.  Ilbiferwather(ISam.)  761 

8.  Such  deed  mi^  be  dlwUBrmed  wlth- 
otit  retnmlng  Uw  conaidemtion  money, 
or  placing  the  other  par^  M  ttatu  gw.  Au- 
thorities cited.  Id. 

4.  Nor  is  It  naaterlal  that  grantee  acted  in 
good  flaitli  and  without  knoiiKedi^  of 
grantor's  Ineaait^.   Authorities  dted.  Id. 

6.  A  deed,  the  object  of  which  was  to 
pny  ezpenaea  Incurred  by  a  town  for  the 
support  of  the  grantor  mm  a  pnnper,  and 

to  pay  for  his  suppwt  In  the  future,  cannot  be 
avoided  after  the  funds  have  been  applied. 
O'DonntU  t.  SmUh  (Mass.)  99 

6.  Where  an  heir  at  law  eonvexed  his 
undistributed  interest  In  his  father's  estate  to 
his  mother,  for  the  purpose  of  eonceiUing 
it  firom  his  creditors;  and,  subsequent  to 
distribution,' she*  intending  to  reconvey  to  htm 
the  same  property,  executed  and  delivered  to 
his  wllia  a  deed  of  the  Identical  premises  for 
his  benefit,— «uch  deed  conv^  a  title  whteh 
is  nnaaoallable^  If  sufficient  in  form,  and  tlie 
heirs  at  lav  can  not  be  ee^ptfled  to  COM* 
onie  a  ocgreeted  deed.  , 

Bhmooed'r.  WAAAyCOonn.)  678 

7.  Every  concession  which  would  be 
nubde  in  Dehslf  of  a  deed  executed  upon  a 
valuable  oonsidaation  ia  to  be  made  In  behalf 
of  snehdeed.  Jtt. 

n.  Dmm¥;  EeoBOv. 

8.  When  a  deed  la  delivered  mere^  ns 
an  escrow,  to  take  effect  upon  the  perform- 
ance of  some  «>nditlon  by  the  grantee,  no  title 
passes  until  the  condition  haabeenpcrfcvmed. 

DaggtU  v.  Daggett  (Uasa)  687 

9.  The  grantee  cannot  acquire  Uie  title 
obtidning  possession  of  the  land  or  deed 
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dbbd,  in. 


bj'  ihutk,  firaud,  or  the  Toluntarj  ««t  of 
ue  dapMltmrjr.  Id. 

10.  Ab  nsMinthoriMd  d^Uvmrr  tbe 
dflpositaiy  of  the  deed  wMch  helrolas  Id 
ncnw  Islaeffeotual  to  paw  the  tttlei  Anthor- 
liieB  cited.  Id.  689 

11.  In  the  ahaence  of  evidence  to  the  con- 
trary, the  prodnetleok  of  a  dood  1^  tlie 
grantee  Is  prima  facta  erldoseo  oi  Itt  deltv- 

^fUirvM  T.  DgirCttA.)  828 
19.  No  presumption  of  dellveiTulMB  where 
■  de«d  running  to  KarcT'  A.  u  prodiaeed 
by  KollMa  A.,  her  deceased  husoand  being 
the  grantor.  M 

HL  OONBTBUCnOlf. 

a.  In  GenmU;  ItUantiim. 

18.  Oonrts  are  bound  In  each  case  to  asoer- 
the  Intent  of  an  InatroMont  and  gjve 
It  effect  accordiogly.   Authorities  dted. 
J)outfiaai  r.  Henntny  (R.  I.)  S86 

14.  The  couBtructioa  of  a  deed  is  the  mm- 
eertnlnment  of  the  fact  of  the  parties'  inten- 
tion from  oompetont  evidence.  Author- 
ities cited. 

Johiutm  T.  Omanf  (N.  H.)  1S7 

15.  When  the  words  of  a  deed  ue  ambigu- 
ous and  not  explainable  by  the  context,  the 
MHurtroetton  given  by  the  words  themselTea, 
as  Aown  hj  the  way  and  manner  in  which 
the  pnrtlea  exa-dsed  tbeir  respectlTe  rights. 
Is  legal  evidence.   Autborltisa  dted. 

StMOl  T.  BoggeU  (Mass.)  798 

10.  Deeds  are  to  be  construed  according  to 
the  intention  of  the  parties;  and  If  there  be 
any  doubt  or  repugnancy  in  the  words,  the 
oonstmctlonlstobemost  •tronslya^^ninat 
srasrfAT.  Authorities  dted. 

Shentoodr.  WMinff  {Conn.)  878 

17.  Ofloe  of  habenduBs,  and  Instances  in 
wbldi  the  estate  granted  may  be  set  f<»th  In 
the  premiaes.  Authorities  dted. 

SfMTi  AgiimiUural  SOoel  t.  VMtniy  (Conn.) 

S78 

b.  3rima  ef  Grant;  Baundariei;  DetoripHon. 

18.  Where  a  person  grants  a  thing  he  is  sup- 
posed also  tadtiy  to  grant  such  mew  of  hu 
own  as  are  neeeaaary  thereby  to  caln  the 
tUnir  p«atod*  Authorities  dted. 

Lori^Y.  Ihtnninff  (jae.)  46 

19.  A  deed  of  lands  In  trust  "for  the  bene- 
fit of  A  for  a  homestead  for  his'  life,  and 
for  B,  after  the  said  A's  decease,  his  heirs  and 
assigns,"  gives  B  a  Tested  remainder  in 

O'DonjuB  V.  Smith  (Mass.)  99 

20.  A  deed  of  land  team,  an  assi^ee  of 
a  mortsaM  who  has  entered  for  condition 
broken,  ana  recorded  a  certificate  of  endi  en- 
try, operates  as  an  aasignment  of  the  mortgage, 
and  such  a  mortgage  title  wUl  onpport  an 
action  for  possession  against  tenants  who 
show  no  title. 

Moimia  V.  Tumer*a  IbOi  L.  Oo.  (Ibus.)  177 
31.  Grants  of  land  bonudlnff  on  a  wa^ 
win  be  presumed  to  extend  to  the  center  of 
the  way,  If  the  grantor  owns  the  soil  thereof, 
n.  B.  B.,  T.  ni. 


and  a  dear  Intention  to  the  contniy  doea  sot 

appear. 

th^iordt.  EtngOiaa^)  « 

93.  Wh«e,  In  the  pant  by  a  town  of  t 
strip  on  the  side  of  a  street  whldi  hsi 
been  subde  narrower*  It  Is  not  expressed 
that  the  land  Is  to  be  bounded  oo  llw  stteet.  aa 
intention  cannot  be  Inferred,  whoe  none  fa  ex- 
pressed, tocoaT^tttesiAtoUieoenterof  the 
street.  R. 

28.  When  a  line,  constltating  a  bovadaiy 
line  of  lands  as  described  fn  a  deed,  runs  accoM 
a  road  and  then  runs  **br  the  said  road  on 
the  easterly  and  northerly  aide  tkereef,* 
the  bounduy  is  the  easterqr  and  northerly  sids 
of  the  road,  unless  a  oontnuy  intont  vpsaa 
on  the  face  of  the  deed. 

.flMnwiT.  Tuma'tFatUL.  Co.  (Maas.)  UT 

S4.  In  a  deed  where  the  bogtwntwg  efths 

description  of  a  piece  of  ground  Is  fixed  at  s 
atako  and  atonea  on  acoun^  road,  sad 
their  looUlon  cannot  be  determined,  other 
words  of  description,  **boandins  sontheaa 
erly  on  ssid  ooun^roaul."wUI  oonTwytUl 
to  the  middle  line  of  the  hi^wi^. 
Chadvdck  v.  Satit  (Mass.)  180 

8S.  Where  the  land  Is  so  deacrHMd  that  s 
surveyor's  ch^  can  be  stretched  sdosg  lb 
bouaoartes  with  absdute  certain^  as  ts 
courses,  distances,  and  moaomeDts,  a  tret 
position  of  dates  In  statinfr  pcrevioes 
conTeyances  constituting  the  chain  of  Uite 
will  not  doud  or  affect  that  oertabi^,  nor  de- 
stroy the  operative  force  of  the  oonTCtyance. 

SWtffOtxf  V.  W^'tiiV  (Conn.)  873 

28.  An  erroneous  mention  of  aa  inci- 
dent in  hlatory-  of  the  title  to  a  pieoe  ef 
land  has  no  f  oroe  as  against  the  oHntlaa  eC 
metes,  bound,  oouraes,  distancee.  and  vWbie 
monuments,  when  the  qiiaslkm  la  irikeUuE  tbs 
deed  Is  suffldent,  aa  to  ftem.  to  conrer  tbs 
Isnd  Intended.  A 

37.  The  precedent  particular  descrlptiaB 
shall  not  be  impali«d  bjr  a  anbnegu— t 
^neral  description  or  refteence.  Aa- 
thority  cited.   Id.  CIS 

28.  If  the  description  be  anffleient  to  as- 
certskin  the  eatate  intended  to  becouT^yed, 
it  win  pass,  althou^  some  particular  «^ 
euasetaaee  be  adwd  Ineo— letesat  wM 

Uie  description.  Authorities  died.  M. 

89.  A  mere  lUae  deaeriptlon  to  ana 

jiartiealart  where  raough  remains  to  make 
t  reasonably  certdn  what  premlsa  were  In- 
tended to  be  conveyed,  will  not  defeat  theoos- 
veyance.  Authorities  dted.  XL 

c.  RecitaU  and  Cownantt. 

80.  Thereeital  of  an  agreement  in  a  deei 
only  operates  aa  a  eorenant  when  It  la 
parent  from  the  whole  scope  of  the  InatromtBt 
that  It  was  intended  to  operate  so. 

Ihof^iOU  V.  Bmnes^  (R.  I)  SB 

81.  An  action  of  debt  wUl  not  lie  npan 
the  mere  redtal  of  a  debt  in  a  bcmd  or  i^gne- 
ment,  setting  forth  that  the  debtor  bad  oos^ 
veyed  land  to  the  creditor  for  the  pmposi  el 
securing  the  payment  of  such  debl^  A 

82.  If  a  person  eonTejrs.  witb  full  eser 
uantsof  warantf*  land  to  vhioh  ba  has  as 
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i>EED,  in.  d. 


title  or  an  Imperfect  title,  and  he  afterwardi 
scqnlrea  a  good  title,  such  after-aeqniMd 
titl*  ennrea  to  the  benefit  of  hia  g^nuitM; 
but  where  the-  vendor  In  his  deed  ezeopts 
from  his  warrant  a  prior  mortgrnga  upon 
the  pTemiaea,  In  aaaerang  that  title  afterwards 
acquired  by  Um  he  doia  not  allege  anything 
incouidatent  with  the  aasertion  in  ols  deiad. 
Mme^Y.  Batman  OSm.)  835 

d.  MutnatloM  and  Rueamti, 

8S.  A  reaerratioa  In  a  deed  Of  real  estate, 
fl^eropa  to  be  grown  thereon,  m  ncnrity 
for  the  purchase  money  of  the  land.  Is  not  a 
conditional  sale  within  the  meaningof  the  stat- 
ute Kev.  Laws,  g  IMS. 

BateMdm-  v.  JmneM  (Vt )  878 

84.  A  r^aervatlon  of  "the  mpvtng  of 
-water  on  said  premises,"  In  the  conveyance  of 
A  lot,  Uiere  heing  no  aprtug  properly  so  called 
on  the  lot,  will  oe  tuunp  without  other  ev^ 
denc^  to  v«§er  to  a  streas  hardly  dlrtin- 
gulahable  ai  such  by  casual  observation,  which 
u  the  outlet  <^a  sprinff  a  short  distance  off 
on  the  next  lot.  Such  ^ght  Inaccuracy  of 
expression  will  not  rendo*  Inoperative  words 
clearly  Intended  to  reserve  something  assumed 
to  be  well  known  to,  or  easily  recognized  by, 
tbe  parties.  Evidence  that  the  stream  was 
callea  »  spring  li  admissible,  althou^  possi- 
bly niperfluons. 

Aofv.  6K!infe(Hass.)  78 

85.  Eridonee  that  the  apemaUne,  when 

on  the  lot,  at  the  time  of  his  conv^ance, 
stated  that  he  Intended  to  carry  thb  stream  off 
the  lot,  and  called  It  a  sprlBs,  was  Im- 
properly admitted  as  an  identmcation  of 
the  spring  attached  to  the  land  a>nveyed,  and 
am  falling  within  the  principles  of  deelara* 
tlou  mm  to  bonndarlee.  So  far  as  the 
cases  declaring  the  principle  stand  on  the 
ground  that  such  declarations  are  acts  quali- 
fying the  parties'  possesBlon,  they  do  not  ap- 
ply to  the  identification  of  an  easement  The 
aamlsaloD  of  such  declarations  has  generally 
been  regarded  as  an  exception  to  the  general 
rule  against  hearsay,  and  will  not  be  extended. 

Id. 

80.  The  testlmow  of  the  orl^nal 
Sfrantee  subject  to  toe  reservation  ol  the 
spring,  that,  at  the  time  of  her  purchase  and 
ownership.  Uiere  was  no  other  water  or 

spring  on  tbe  lot,  was  admisaible.  Her 

declaration  following  this  statement,  that  she 
understood  this  stream  was  the  water  reserved, 
as  a  conclusion  from  the  fact  stated,  added 
nothing.  Id. 

S7.  Plaintiff  being  owner  of  a  blacksmith* 
shop  plot,  and  a  right  to  use  water  there  to  be 
taken  fnnn  a  certMu  flume,  gained  by  pre- 
sierlption  the  rig'ht  to  have  water  from 
Bome  of  the  wheels  In  the  shop  pass  off  Into 
the  river  to  the  west  under  the  flume, 
while  the  water  from  other  wheels  by  right 
passed  out  under  the  gristmill  south  of  the 
shop,  of  which  he  owned  one  undivided  half. 
Afterwards,  in  a  deed  of  his  half  of  the  grist- 
mill, the  plaintiff  reserved  "a  ri«ht  of 
■laiee  or  watercourse  under  the  gristmill, 
for  the  wfttor  privll^e  north  of  sdd 
milL**  BeU,  that  the  effect  of  this  deed  was 
n.  B.  B..  T.  m. 


to  extlnignieh  the  plaintiff's  T^itA  to  have  a 
disehuge  of  water  frcan  tbe  blacksmlth-siu^ 
privlM^  under  the  flume,  altitong^  there 
was  never  any  Intention  on  Ui  put  to  tbao^ 
don  that  easement. 
Johnmm  v.  Ocmant  (N.  H.)  163 
88i  When  an  easement,  consisting  oi  the 
right  to  take  water  txom  a  spring  on  the  lud 
of  anotho',  has  beemne  appurteaaat  to 
an  estate,  either  by  express  or  Implied  grant, 
or  by  prescription,  a  conveyance  of  that  es- 
tate will  cany  with  It  sudi  easement  whether 
mentioned  In  the  deed  or  not. 
Ihrt^  v.  Ihinning  (Me.)  41 

BbiBFS  Am  KOTBB. 

,  Validity  of  deed  conveying  land  and  re- 
serving crops  to  be  raised  thereon,  though  un- 
planted.  (Vt)  879 
Cionveyuioes  to  persons  not  M  em  are  void 
ab  initio.   (He.)  328 

Deed  of  Insane  person  Is  voidable.  (Mass.) 

780 

Yalldity  of  deed,  the  ol^ect  of  which  was  to 
rep^  expenses  named  by  a  town  for  the  nip- 
port  of  grantor  as  a  pauper,  and  to  pay  for  ms 

support  in  the  future;  authority  of  town  to  re- 
ceive.  (Uass.)  100 

Ooneideratlont  parol  ertdence.  (Mass.) 

100 

Meritorious.  (Conn.)  074r476 
Dellveryt  Intention.  (Mass.)  688 
To  grantee's  agent  Is  sufflclait  (Mass.)  888 
Appearance  of  deed  upon  leoord  does  not 

operate  as.  (Oram.)  688 
Presumptimof.  (Conn.)  867;  (Me.)  228 
Escrow.  Is  a  conditional  delivery  to  a 

stranger,  and  relates  solely  to  convOTancea. 

(Mass.)  80S 
Until  condition  performed,  no  title  passes. 

(Mass.)  688 
It  Is  essential  that  giaintse  be  eorreot^ 

described.  (Conn.;  6^ 
Change  In  deed  from  Adolph  N.  to  Augusta 

N.  being  material,  tiiedeed  Is  fatally  defMtive 

—without  a  new  attestation  and  aoknowledg- 

ment   (Conn.)  •  857 

Reformation  for  mfetahn  In  description. 

(Conn.)  874-676 
Mistake  In  Christian  name;  effect  (Me.) 

228,  229 

Action  to  reform  deed  Is  in  the  nature  of  ac- 
tion for  specific  performance.   (Conn.)  67S 

Equity  powers  of  supreme  court  to  reform 
deeds  and  correct  mistakes  In  them.  (Me.)  328 

Whole  deed  must  be  eonstmed  together. 
(Conn.)  676 

The  intention  of  the  parties  must  prevail, 
and  the  Intention  is  to  be  ascertained  by 
all  the  language  used  and  the  drcumstancee. 
(Conn.)  874 

Acts;  declarations  and  aettlements  of  parties 
to  a  grant  are  admissible  In  erldoice  to  show 
contemporaneous  oonatmction  put  upon  In- 
strument by  parties.   (Mais.)  758 

General  words  must  be  construed  most 
strongly  against  grantor.  (Mas.)  757 
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Ziatent  MBbifoitioB;  admissibilllT  of  pa- 
rol eridence.   (Me,)  W8, 339 

AdmiSBlbllltT  of  parol  eTldence  to  explain 
latent  ambtguty  In  reserration.   (Mass.)  75 

Parol  evidence  of  object  of  a  coare^ce, 
thereby  to  convert  the  deed  Into  one  of  trust,  is 
not  admissible.  (Ue.)  '  370 

Yaltdlty  and  Bufflcieney  of  desoriptlou  of 
bonndM^es.  (Uaaa.)  501 

Effect  of  nnontdn  or  bHaa  description. 
(Conn.)  675, 676 

Boundary  Bne  of  land  on  a  way.  (Mass.) 

177, 178 

Reaerrailona.  Where  a  eoadtiion  is 
annexed  to  a  particular  estate,  and  after,  by 
another  deed,  the  reversion  Is  snnted  by  the 
maker,  the  condition  la  gone.  (Me.)  8d0 

A  remslcai  la  a  present  vested  estate  by  vir- 
tue of  wldeh  die  tenant  will  have  tiut  laud 
^jaln  on  the  termination  of  the  particular  es- 
tate.  (Uaaa.)  S38 

AdndsdUUty  of  dectuvthnu  of  mntw  to 
dLOW  intention  u  to  reaerrationa.  (Hbss.)  76 

A  deed  conditioned  that  when  the  purchase 
money  Is  paid  it  Is  to  be  a  good  and  sufficient 
deed,  otherwise  to  be  void,  will  not  convey 
tttle.  (Me.)  890 

No  condition,  writ  of  entry,  or  right  to  com- 
plain In  any  form,  of  a  change  of  use  or  breach 
of  condition,  can  be  created  without  definite 
words.   (Mass.)  774 

A  condition  broken  will  not  defeat  the  estate 
until  entry  by  the  grantor  or  his  bdrs,  (Me.) 

888 

€h!ant  of  right  otwmy  over  itremises;  ex- 
tent of  usa   (Mass.)  797 

DBFEASAirCE.  See  MoBTSAev,  1. 

DEFAUIiT.  See  Jvdohbst,  1—8. 

DEFINITIONS. 

1.  Asent.  In  Bev.  Laws,  6  8409,  requiring 
railroad  companies  to  fence  tbelr  tracKs,  and 
making  them  and  their  "ageola"  liable  for  in- 
jurtes,  the  word  "Ment"  luclndea  an  en^neer. 

St.  JMnskny  A  £.  O.B,  B.  Oa.r.  mint  (Vt.) 

•  459 

3.  Annuity. 

BartUtt  T.  Slatar  (Coon.)  640 

8.  Boyeottlnif. 

iState  V.  Glidden  (Conn.)  858 

4.  Conversion. 

JMmt^ue  V.  SMppee  (R.  I.)  867 

5.  Ewsement. 

Haydm  t.  EBeOUngt  (Me.)  176 

6.  Ejctrems  eraalty. 

Molyoke  v.  Solyok$  (Me.)  171 

7.  Heir. 

Lcmry  v.  Bgan  (Mass.)  441 
a  OeenpM^t  VMaaej'f  within  the 
meaning  in  insurance  policies. 
Moor*  Y.  PhcBoit  F.  W  Co.  (N.  H.)  60 

9.  Rftps. 

OonmamBedUh  v.  BootnOi  QSam.)    191. 193 

10.  Rwit. 

Km  T.  Ohunsh  (Bfasa.)  118 

R.  S.  B.,  T.  m. 


11.  SewoTf  conun<Hi. 

A^«r  V.  Oitv€f8omBnm  (Haas.)  m 

13.  Suit. 

OommonxMisUh  t.  Moon  (SbttB^  01 
18.  Tenement. 

Commonaea^  v.  ESfntf/  (Haas.)  910 

14.  WaiTeri  mnet  be  an  Intentionai  act 
with  knowledge. 

HMouortA  v.  Twskor  (Mass.)  »1 

Bbzets  A2n>  Nona, 

Wi>rds  having  a  known  l^il  meaning  caiaat 
be  shown  to  have  been  used  In  a  dUfwoat  mmm 
(Mfl.)  8tt 

AdmlsslbiliQr  of  parol  evidence  toexpUa 
.the  sense,  usage,  and  local  idiooD  witk  whicfa 
parties  have  used  words  or  phnaia.  QIan.) 

n 

Aot]<m.  (Conn.)  n 

Ad  damnum.   (Ma.)  ST? 

Administrative  l^acj-.  (Maaa.)  8M 

Affirmation.   (Me.)  W 

Bushels.  (Me.)  8tt 
Cause  of  action.  (R.  L) 

Ckmuneroe.   (Bfsss.)  48 

(Consideration.   (Me.)  W 

Conspiracy.  (Conn.)  flSO^lM 

Cruelty.  (He.)  in 
Debt  m^  mean  judgm«it  (R.  L)  M 

Dedication.  (Mass.)  n 

DweUlng-house.   (Me.)  St 

Duress.   (Me.)  tt7 

Easement   (Me.)  174 

Estate.   (Mass.)  8H 

(Jore.   (Me.)  IS 

Insanity.  (Me.)  XH 

L^acy;  admtttistntiTe.  (Haaa.)  SM 

Lfliel.  (Oonn.|  M 

Marine  utile.  (He.)  80;  8ti 

May.   (Mass.)  VT. 

Mile.   (Me.)  649^  8M 

Mistake.   (Me.)  M 

Multifariousness.   (Mass.)  78S 

Negligence.   (0>nn.)  8BJ 

Nominal.   (Me.)  tB 

Oath.   (Me.)  CSS 

Bape.  (Mass.)  W 

Recognizanee,  QSa.)  8tt 

Bent.   (Mass.)  UT 

Besldence.  (Haas.)  Kl 

SetUement  (He.)  W 
ShaU.  (Mass.) 

Spring  of  water.   (Maaa.)  n 

Syphilis.   (Me.)  8» 

Tenement.   (Mass.)  HI 

Voluntary  conveyance,  (Oeon.)  13 

DEUVEHT.   See  <?ostuot.  1;  Dbb, 

II.:  ^ 
DEMAND.  See  Bxpurm,  7. 
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»EMITRR£B.    See    Sqqitt.  14—10; 
FuumHe.  8. 

>EPOSZT.  See  ArnoiuraT  Aim  Oliskt,  8. 

>ESCSNT    AN]>  DISTBIBUTZON. 
See  OuBTMT;  Dbbd,  8;  Sxwnmms  asd 

ASHmnTBATOBS. 

1.  A  dlrUioD  of  on  lateetaie**  estet*, 
lade  In  writiasf*  amoog  the  belts  and  next 
f  khi,  all  baiug  of  age  and  all  Joining,  where 
tot  mwAet  executed,  and  acknowledged  like 
Leeds  of  land,  wad  not  filed  and  recorded 
a  the  iwobate  oourt  (Gen.  Stat  p.  373.  %  S), 
;oee  Bot  snpenede  orpreelBde  a  later  reg^ 
dmr  probate  decgeo  wderlog  moh  a  dlsttl- 
ution. 

I>iekiium'$  Apjmi  (Conn.)  161 

a.  A  partial  diatrlbviloa  of  an  estate 
loea  not  preelnde  the  making  of  another 
iatribatioB  which  li  f  aU  and  final  U. 

8.  The  deeree  of  dlatribntion  of  the  per- 
ona^  of  Inteetate  dioold  laalnde  all  tiie 
lelro  Uring  at  the  death  of  Intestate,  naming 
ach  one  and  his  share;  the  ahare  of  one  de- 
maeed  should  be  decreed  to  be  ptid  to  his 
ixecntor  or  administrator. 

Grant  t.  BodmiU  (Me.)  347 

4.  Where  one  of  the  heirs  has  eonveyed 
bwar  hU  Intereat  In  the  real  estate  he- 
ore  alatribntlon,  the  court  of  probate  Is  to 
pkore  the  cwiTeyance,  and  order  the  dlstri- 
tutlon  made  to  the  hetra  as  If  no  conveyance 
lad  been  made.  The  eooTeyaAoe*  of  course, 
tands  good,  and  operate*  dther  hw  way  of 
tetoppol  or  ao  an  aMlcnaaent  Dfiielr*>  to- 
erest.   Anthoritles  cited. 

JHekinmm'M  Appeal  (Conn.)  162 

6.  Where  a  married  woman  proaecntea 
k  probate  bond,  the  defect.  If  my,  arising 
rum  the  fact  that  the  knabaud'a  name  is 
wt  indomed  with  hers  upon  the  writ  as 
>roeeentoT,  can  be  reached  only  by  plea  In 
kbatement.  not  motion  to  dloi^aa. 
Lfter  snch  motion  an  amendment  jtdnlng 
he  husband  may  be  allowed. 

Pnbate  Oourt  v.  Saayer  (Vt.)  880 

6.  When  leave  la  granted  to  the  attorney 
}f  several  heirs  to  proaecnte  a  probate  bona, 
t  Is  not  neceesary  that  his  name  be  Indorsed 
)D  the  writ.  Id. 

7.  In  an  action  on  a  probate  bond,  where 
lie  defendant  beaded  that  no  person  in- 
jured by  the  -Imach  of  the  bond  ever  applied 
io  the  probate  court  for  leave  to  prosecute, 
ind  that  said  court  never  gvanted  such  leave 
to  mmr  person  Injorea  or  claiming  to  be 
Injured,  uie  plaintiff  should  travoae  the  plea, 
instead  <rf  demurring.  Jd. 

Bbikts  ard  Notbs. 

Modes  of  distribution.   (Conn.)  161 
Distribution  is  solely  within  the  jurisdiction 
of  the  probate  oourt;  and  cannot  be  made  by 
distributors  appointed  by  the  hehiB;  must  be 
made  1^  order  from  the  probate  court.  (Conn.) 

161 

Decree  of  dlstributl<m;  parties  entitled  under 
law  of  descent  (Me.)  247 
fi.  B.  B.,  T.  m. 


Distributors  may  make  revaluation  of  estate. 
(Conn.)  103 

Distribution  not  affected  by  prior  convey- 
ance by  hdr  of  interest  In  real  estate.  (Conn.) 

163 

DBSEIftTIOV.  Bee  Hdbbakd  abd  Wm, 
14-1& 

DEVISE  A3n>  ZXOACT. 

I.  CoNBTBDonoH;  BsNanoiABT;  iHTEBBar 
Obantbd. 

XL  Bsmazndbbd. 

in.  Patxbnt;  iMTBBEn:;  Geabqb  ok  Labd. 

IT.  AFFfMBTHEHT  OF  TBUSTBBB, 

Bbibpb  abd  Noom. 

See  CHABiTiBa    abd   Chabztabia  tTsBs; 

CxntTBST;  DbBCEKT  abd  DiBTBIBUnON; 

ExKCUTOBS  and  Adionibtbatobb;  Wnx. 

L  CtmsTBUcmov;  Bbnbfioiabt;  Ibibbbst 
Obabtbd. 

1.  Annuity  defined. 

BarOM  T.  Siater  (Conn.)  846 

2.  A  bequest  of  money  In  trust  to  pajr  the 
Income  thereof,  or  such  portion  a«  the  true* 
tee  may  deem  neceesary,  to  the  testator's 
grand-daughter  during  her  natural- Uf^  Is  not 
an  annnity.  £i.  646 

•8.  Whether  a  legacy  Is  demonatratlTe 
or  Bpecifle  most  be  decided  by  the  intent 
of  testator;  and  where  a  legacy  is  held  demon- 
Btrative,  the  general  Intent  is  shown  to  have  It 
paid  without  reference  to  the  fund  on  which 
it  is  primarily  charged. 

Stneru  v.  FMer  (Mass.)  808 

4.  A  l^acy  for  the  purpose  of  eetabUah- 
insablenop  in  America,— iiUd,good,  though 
not  as  yet  appointed.  Authorities  cited. 

BtornJffrioiMuralSeAoolv.  Whitn^  (Conn.) 

677 

6.  Where  the  wife  by  her  will  gave  a  pecu* 
nlarv  legacy  to  her  hnsbaad  ''which  is  to 
be  MM  ful  settlement  of  all  his  demands 
upon  my  estate,"  and  devised  to  others  all  of 
bar  real  estate,  she  thereby  did  **proTlde 
otherwise  by  her  will"  than  that  her  hus- 
band should  have  one  half  of  her  land  for 
his  life,  in  pursuance  of  Stat  1877,  chap.  88. 

Burke  v.  Colbert  (Mass.)  788 

6.  Testator  bequeathed  the  residue  of  his 
eetate  to  his  nephews  and  nieces,  share  and 
share  lUihe,  except  one  nephew;  and  In  a  snb- 
sequent  clause  provided  *'at  the  decease 
of  either  said  nephews  or  nieces  I  give  and 
bequeath  such  one's  half  portion  and  interest 
on  the  trust  fund  tohis  or  her  legal  heirs,  and 
at  the  decease  of  all  my  nephews  and  nieces  I 

fjve  and  bequeath  the  principal  of  said  trust 
und  to  their  legal  heirs.  Including  W's  heirs," 
the  nephew  above  excluded.  SeuS,  the  subse- 
quent clause  did  not  out  down  the  estates 
given  by  the  prior  clause,  and  the  word  "all" 
should  be  construed  ''each**  or  "every 
one,"  and  the  word  **  on  **  should  be  con- 
strued •*  in." 
Sharbarne  v.  Siacko  (Mass.)  481 

7.  A  fee  will  not  be  cut  down  by  ambig- 
uous words.  Authorities  dted.  Id.  4m 
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■nbMaavni  words  tnoonststent  thmwlUi; 
knd  «ui»i  words,  betng  repugnuit  to  the  gift 
origtiultr  mode,  mn  treated  m  of  no  effect 
Authorities  dted.  Id. 

9.  Wheretherelsnoelear  ezpressionof 
aa  IntwtloB  to  oroato  a  tnwt*  and  the 
will  ooDtalns  no  prorliiooa  which  aaaally  ac- 
company the  creation  of  a  trust,  tlie  pnrpoae 
to  proTont  the  property  from  goikg  to  Us 
children'a  creditors,  aa  expreesedm  the  codicil, 
taUm  short  of  eroating  a  trust.  The  pur- 
poee  of  the  testator  was  not  to  deprive  his 
chUdrai  of  the  ownership  of  the  pnipertgrleft 
hj  the  wfll,  Init  rather  to  annex  to  such  own- 
ership a  condition  or  limitation  to  which  no 
lenl  effect  can  be  siTen. 

Patttr  Y.  Jftfrrfll  (Hais.)  ■  885 

10.  Where  the  wIU  contains  a  eloar  ex- 

Sreesion  of  testator's  wiah  aa  to  his  chll- 
ren,  but  no  snf^ostion  m  to  nmndchild- 
ren,  or  of  attaching  any  trwt  to  the  bequests 
to  his  children,  a  eoOieU  to  the  will,  made 
shortly  after  the  will,  containing  the  provl- 
sioo  that  "  all  sums  of  money  given  to  my 
children  In  my  said  will,  and  all  sums  paid  to 
them  by  my  executors,  are  given  and  oald  to 
them  for  the  benefit  of  nbem  and  their  heirs 
respectlTely,  and  are  not  to  be  In  any  way 
liable  for  their  debts*"  does  not  mean  to 
cut  off  all  benefldal  Interests  In  his  children, 
or  to  change  the  absolute  gifts  to  his  children 
in  the  will  1^  the  creation  of  a  mun  trast 
In  them  for  uieir  hein.  Id. 

11.  A  clause  in  a  will  provided  for  the  er^ 
ation  of  a  Aind  of  $20,000  out  of  the  eaute, 
which  fund  was  to  be  held  by  trustees,  the  In- 
eome  of  which  was  to  be  applied  to  the 
support  of  testatrix's  motluBr  during  her 
life;  the  next  clause  bequeathed  to  her  two 
1nwthw%  "ant  of  mr  estate,**  the  sum  of 
$10,000  eaehi  and  the  next  clause  devised 
all  the  residue  of  her  estato  for  the  use 
of  her  two  daochters  duriag  their  lives, 
with  provision  for  an  adVanoemeat 
upon  marriaee  or  attainment  of  majority,— 
Stid,  that  the  Drothers  must  depend  upon 
the  ^,000  fluid  for  the  payment  of  Oie 
l^jfaciea;  and  where  the  funa  lias  been  in- 
creased durins  the  life  of  the  mother,  and 
had  been  dirninlBhed  1^  theft,  they  were  en- 
titled to  the  difference  between  the  amount 
stolen  and  the  sum  of  the  fund  with  this  in- 
crease thereon  added. 

8tevm»  V.  FUher  ( Mass.)  808 
la.  UndOT  the  clause  of  a  will  "  that  my 
son  Jamea  M.  (to  i^on  a  hossestead  u 
deviaed  fw  lifo)  shall  *  •  •  proride  and 
iupply  at  all  tunes  my  daughter  Ifartha 
ana  graad-daiishter  Carolme,  and  such 
company  as  they  may  entertain  in  my  bouse, 
suitable  provisions  necessary  for  their  sup* 
port  while  Uiey  choose  to  remain  sin^e 
women  in  said  house,"— and  at  James'  death  the 
bouse  is  devised  to  others  in  fee  ^ple,  with- 
out exception,— the  provision  in  favor  <tf 
the  grand-daughter.  Caroline,  is  limited  to 
James'  life  estate,  and  ceases  vrihoa  his  Ufo 
estate  ceases. 

».  B.  B.,TIIX. 


n.  Bmcamns*. 


la  AUasitatimlnawilltocUldreaiof 
testator's  children  creates  a  vested  re- 
mainder  wUdk  Men  and  lets  la  Ckoae  bora 
after  tealator^dflaUi:  and  the  laartfSelal  use 
of  the  word  ^^vanrt"  wHl  not  obMnm  lb* 
plain  meaoiog  that  the  childrra  are  to  take  aa 
purchasers. 

14.  Testator's  grandchildren  taka  par  e^- 
ita*  where  the  whole  fond  gfoes  over  to- 
Mther,  and  the  remainder  Is  evktenUy  given 
m  tiie  same  proportions  as  the  remainder  after 
the  wile's  death,  which  la  Itaaited  b^  tha  mti» 
dMxm,  and  In  which  tha  irsnilnilii  wiii^.y- 
raiU  take  no  hitereat.  IL 


16.  One  who  has  a  eontla^^ent 
d«r  in  real  estate,  depending  upon  the  death  of 
another  without  lawful  Issue,  has  ■  devlaai^ 
ble  latovst  therein,  althon|^  the  oonttn- 
gency  was  not  determined  until  after  her  death. 

Loringr.  AmM{K  L)  97 

16.  The  distineUoabetweaa  cases  where 
the  person  who  la  to  take  is  eertaia  aad 

those  where  the  eontinfenegr  is  to  deter- 
mine who  Is  to  be  the  object  of  the  contin- 
gent limitation.  Is  that  In  the  former  the  lo- 
terest  Is  desoendible  and  devisable;  In  the 
latter,  no  one  can  claim,  before  the  contingen- 
cy deddei  the  matter,  that  any  Intmat  la 
vested  In  him  to  descend  ftom,  and  hence 
to  be  tranaf enred  or  devised  by  htan.  AnOior- 
lUes  cited.  SL  028 

17.  Whoe,  tmder  the  will,  four  graadchO- 
dren  took,  as  tenants  In  common,  Ufa  estates 
In  tbe  real  property  of  the  testatrix,  with  eaa 
tingent  remainders  to  their  halre.  on  tbe 
deam  of  one  of  the  grandchildren  her  heirs 
do  not  take  by  oesceat  from  her,  but 
under  the  will  as  the  persons  designated  to 
take  on  the  termination  of  her  life  estate;  and 
the  words  "  encutors,  administrators,  and  as- 
signs "  were  probablv  added  to  make  It  cer- 
tain that  the  heirs  took  a  fee  In  the  real  estate, 
and  took  the  personal  property  afaaolotely. 

18.  Where  one  of  the  grandchUdreti  died. 
leaviajK  no  issue,  nor  nthw  or  mother,  bet 
leaving  a  husband,  the  tenant  in  this  stAkm, 
and  her  three  brothers,  demandanta  herdia,— 
being  the  rmnaining  three  grandciiiklreB  nam- 
ed in  the  will,— under  the  statute  of  this 
State  as  amended,  the  hnsband  tahee  an  es- 
tate in  fee  precisely  as  an  heir  takes,  and 

Judgment  should  be  entered  for  dunandanta 
or  three  undivided  fourth  parts  of  the  land 
demanded,  and  for  the  tenant  for  one  undivid- 
ed fourth  {tart,  and  the  tenant  should  be  al- 
lowed costs  accruing  since  he  filed  his  pka 
under  which  he  disclaimed  to  the  three  undi- 
vided fourtii  parts.  M. 

19.  Where  the  testator  directed  the  conver- 
sion of  his  redduary  estate  and  its  iuTost 
mvat  in  certain  securities,  ami  dlnded 
them  to  par  over  all  the  dividends  and  la- 
eoBM  or  sud  stock,  over  and  abovscoslaand 
charges,  to  persons  named  for  l^b,  the  eatl» 
Income  should  be  so  paid,  and  the  liiislina 
should  not  make  any  deonetianto  aaaka 
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|[<M»d  to  the  Tanalndermen  any  prenlnm 
paid  therefor. 

Sflate  T.  Corda  (Haas.)  487 
SOl.  Whnv  testator  learee  bends  to  bustees. 
with  dlreotioiu  to  hold  the  laine  aod  pay  the 
interest  to  certain  peraoos  fi»r  lU^  with  re- 
xnalnder  over,  and  such  bonds  are  wortb  a 

Eremitim  at  and  after  his  death,  such  tnutees 
fcve  vo  Kitfaority  to  retain  portion  of 
the  Interest  tar  the  benefit  of  the  remain- 
denaen.  Authorities  cited.  II  4S9 

in.  PaTHKKT;  iNTSBBflT;  ChAROB  OS  IiAND. 

21.  Interest  is  not  generally  payable  on  a 
lefl^aey  until  one  year  from  testator's  death. 
ExoepUons  to  rule  enumerated.  Authorities 
cited. 

JSor^  T.  Staur  (Conn.)  MS.  046 

23.  If  an  annnitr  la  giTen,  the  first  pay- 
ment la  payable  at  tne  end  of  the  year  from 
the  death;  but  if  a  legacy  ia  giren  for  life, 
with  a  remainder  over,  no  uitorest  Is  due 
till  the  end  of  two  years.  Authorities  cited. 
Id.  646 

28.  The  tnutee  Is  not  entitled  to  interest 
from  the  executors  on  a  bequest  to  pay  in- 
come, or  Ruch  portion  as  he  may  deem  neceo- 
saiy,  vntU  one  year  from  testator's  death.— al- 
thoiiui  the  bequest  la  made  paiyable  to  him 
tne  executors,  at  tiielr  oonvenience, 
witliin  one  year  after  testator'B  death,  in 
stocks,  bonds  or  cash.   Id.  645 

34.  When  real  estate  is  devised  upon  condi- 
tion that  devisee  shall  pay  a  certain  annuity, 
the  annuity  becomes  a  ehai^a  upon  the  es- 
tate devised,  which  equity  will  enforce  by  a 
salethereot 

Merritt  v.  Btuknam  (Me.)  369 

96.  Upon  nich,  the  eosts  and  eneoses 

thereof,  the  amount  of  all  annuIUes  due  and 
tmpaid,  with  Interest,  and  a  sum  sufBcient  to 
produce  the  annuity  in  the  fiiture,  will  be 
taken  from  the  proeeedSf  and  the  residue 
-wQl  be  paid  to  denaee  or  his  grantee.  Id. 

TV.  APFonmmNT  or  TBUerxBa. 

S6.  A  will  iHoyided  thatif  "a  vacancy  should 
occur  of  a  trustee,  *  *  *  a  trustee  to 
flU  saoh  vacancy  shall  be  nominated  to  the 
Judge  of  probate  by  at  least  one  third  of  the 
dwnaees  above  named."  Beld,  to  mean  that 
the  nomination  shall  be  1^  those  only  who 
are  ultimately  to  pwtlelpate  la  the  trust 
fiud. 

WSeoa^*  Appeal  (Conn.)  671 
37.  The  probate  court  has  no  discretion 
to  refuse  to  appoint  as  trustee  a  suitable  person 
duly  no^ninatM  according  to  the  will.  Id. 

Bsmrs  jum  Notb& 

In  a  will  of  personalty  the  word  "hetrs" 
means  those  who  take  under  local  laws  for  dla- 
Mbutlon  of  intestate  estates.   (Mass.)  886 

Word  "children"  may  be  construed  to  mean 
"heirs,"  In  order  to  give  effect  to  the  intent  of 
testator.   (Mass.)  838 

The  words  "legal  heirs"  are  to  be  taken  In 
Ihdr  literal  sense.   (Mass.)  483 

A  child  will  not  be  disinherited  without  ex- 
prnslon  of  clear  Intention.  (Mmu,)  886 

jr.  ■.  B.,  T.  vni. 


An  heir  takes  by  descent,  such  being  the 
worthier  and  better  title.   (Mass.)  440 

Construction;  seaerally.  It  is  eon' 
trary  to  the  presumed  intent  of  the  trustee  to 
narrow  the  benefit  intended  for  the  first  object 
ot  hia  bounty,  for  the  beaeflt  of  an  object  more 
remote.  (Mass.)  440 

The  general  Intent  will  be  carried  Into  effect 
and  dtfest  a  particular  Intent.  (Mass.)  889 

The  wnd  "eatate"  Indudea  ererythlng  un- 
less restndned  by  partlontar  eiinuwlon. 
(Mass.)  804 

The  word  "money*  used  to  mean 

(Me.) 

A  devise  In  fee  simple  with  conditional 
limitation,  void.   (Me.)  37^ 

Distinction  between  vested  and  emrtla- 
gvnX  remainders.  (Ma«B.)  838 

Where  an  estate  In  remainder  la  devised  to 
the  heirs  of  a  person  to  whom  an  Intervening- 
life  estate  Is  given,  oonliogent  remainders  wtu 
be  created  for  those  who  may  be  such  heirs  at 
the  time  of  the  death  of  the  devisee  of  the  life 
estate.   (Mass.)  888 

Contingent  devises.   (Me.)  384 

Yalidlty  of  creation  of  life  estate  In  per- 
sonal property.   (Mass.)  887 

The  law  favors  the  Testing  of  estates. 

(Me.)  384 

Administrative  and  speciflo  leoaeles. 
(Masa)  804 

Administrative  legacy  Is  bequest  of  certain 
sum  of  numey  with  direction  that  It  shall  be 
paid  out  of  a  parUonlar  ftind.  (Mass.)  8M 

TeatamoitMy  g^lt^  may  be  made  of  real  aa 
well  aa  personal  estate.  (Haas.)  75S 

The  law  never  Impllea  a  trust,  euept  In 
case  of  absolute  necemty.  (Mass.)  885 

Latterly  courts  are  not  so  astute  to  discover 
trusts  from  precatory  words,  and  are  inclined 
to  find  in  the  words  a  mere  statement  of  mo- 
tive,  ^ass.)  887 

To  protect  the  estate  against  the  oredlt<»80f 
beneficiaries,  testator  must  give  the  whf^  title 
to  trustees.   (Mass.)  886 

Investment  by  trustees;  right  of  remainder- 
man to  premium  paid  on  investment.  (Mass.) 

48tf 

The  premium  paid  by  trustee  for  terminal 
bonds  is  principal.   (Mass.)  481^ 

lUght  of  principal  to  d^gnate  benefidary. 
masa.)  4d» 

Advenoements.  (He.) 

Cliarire  upon  landi  enfonement  in 

equity  by  gale.   (Me.)  870 
Bight  of  wE^ver  by  widow  of  provisions  In 

her  favor  In  a  will.   (Mass.)  801 

Pecuniary  lega^  to  luisband  In  lieu  or 
statutory  r&ht  to  real  estate  of  wife. 
(Mass.)  760 

DISCONTINUAHOB.  See  Wats.  IL 

DZSCOVEBY.  See  Equnr,  IL 

1.  A  suit  few  discovery  will  not  11* 
■geiwit  persona  named  aa  defendants,  who 
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were  not  proper  parttee  to  the  bUl,  but  mere 
wltneuea. 

Sanley  y.  Wetmere{K  X.)  138 

2.  Where  the  gorunav,  Meretary  of 
state,  and  attorney-MMralwerebylaw 
Appointed  to  count  toe  -rotea  npoo  the 
pewage  of  a  propoeed  eoaetMntional 
kendment.  declating  that  the  manufacture 


and  sate  of  Intoxicating  liquors,  to  be  used  as 
A  beverage,  diall  be  pr<Aibited;  and  the  gov- 
ernor was  directed  to  eononnce  the  re- 
aolti  and  the  law  prorided  that,  if  the  amend- 
ment waa  ^tprovad  br  three  ilftha  of  the 
electors  voting,  It  ahonld  be  declared  to  be  a 

Sart  of  the  Constitution  of  the  State,— a  bill 
led  TTifttrf-g  the  persons  hcddlog  suoh  offioes 
defiendajBte*  both  as  iadlTlditals  and  o^ 
Acers.  sbUecinir  that  the  amendment  had 
sot  been  IcviuIt  paaeed,  and  asking  dlscoT- 
«r7,  althonpii  flled  belwe  the  proclama- 
■tloB  of  the  gawemar  annoondng  Its  adoption, 
will  be  treated*  In  a  hearing  afta,  on  dew 
tnurrer,  mm  thon«k  flled  after  stuik  proela. 
■nation  was  IssueoT  Id, 
8.  Such  a  bill  cannot  be  maintained  against 
the  defendants  as  IndlTiduals.  for  the  duties 
complainant*  and  defendaata  hold  ao 
relation  to  each  other  bj  virtue  of  which 
a  decree  can  apply  between  them.  Id. 

4.  Such  a  bdl  does  not  entitle  the  com- 
plainants to  relief  acidnet  the  defendants 
as  State  ofleers.  tw  the  defendants  can 
do  no  act  to  affect  the  complainants  unUl  after 
the  judgment  of  a  court,  and  then  only  In  aid 
thereof.  The  Totea  harlog  been  eonnted, 
as  to  that  dn^  they  axefuneti  offieUi;  and  If  it 
was  their  duty  to  canvass  the  votes,  sod  de- 
tide  upon  thefr  legality,  the  court  cannot 
eoB^el  them  to  a  re-performance* — the 
dvty  being  Jndleial.  to  oe  perfWmed  accord- 
ing to  ttielr  judgmoit,— nor  can  It  review  their 
d^sion.  If  the  act  has  not  been  per- 
Anaed.  the  court,  sitting  in  chancery,  ean- 
not  compel  performance  nor  assume  the  duty 
itself.  Id. 

5.  If  an  act  be  void,  the  court  has  no  Jn- 
riadlction  In  equity  to  entertain  a  suit 
against  the  defendants,  merely  becauee  they 
may  hare  made  a  m&catorj'  eoant  of  votes, 
■or  have  Issued  an  iaeflbetaal  proolama- 
tioa.  Id. 

Bbikfs  akd  Nona. 

When  bill  maintainable.  (R  I.)  140 
ParUes.   (R  I.)  140 

OISORDERLT  HOUSES.   See  Bawdt 

AKD  DieOBDBKLT  UoUSES. 

i>ISORDEIU.T  PERSONS. 

A  complaint  for  dmnkenne— «  under 

Ttev.  Stat.  chap.  27,  g  48*  amended  by  Stat 
188S,  chap.  860,  %  6,  must  state  the  particular 
place  where  the  defendant  was  found  Intoxl- 
catiMl.   To  state  the  name  of  the  iSXj  or  town 

Is  insufficient 

State  V.  McLoon  (He.)  172 

SISSEISZN.    See  LnoTATiOK  w  Ac- 
tions, L 

BI8SOI.UTION.   See  Pabtmxbship,  IEL 

K.  B.  B.,  T.  m. 


PMTMBUTIOg.    -See  Dasonrr  asn 
DmBisnicm. 

DISTRICT    AMD  PBOSBGUTIHe 
AnORVBY,    See  Cbdohai.  Law, 

IV.  a. 

Common  conncU  of  Hartford,  Cooaeeti- 
cut,  having  power  In  joint  oonvMitlon  t»  ap> 
point  a  prosecuting  attorney.  j^eia*edfl>B 
person  to  that  t^ce  by  baJlott  and  thee  tw* 
reaolntiona  were  offered  and  paaeed,  oaede 
elariac  the  ballot  jnst  taken  aall  and  of 
no  effect,  and  the  other  declaring  the  a^ 
poiatmeat  of  another  person.  BM.  that 
the  person  appointed  by  ballot  waa  cutiaBd  te 
office.  Park,  Oh.  J.,  dissenting. 

8ua$  T.  Bm-bour  (Conn.)  aM 

DIVORCE.  Bee  HcaBAim  uro  W: 


DOCUMENTARY  SVIDEHCE.  Bee 
EriDBMcn.  HI,  IV. 

DOGS.  See  Animals,  8*  4. 

DOKIOIIte  See  Hubbuto  axd  Wm,  U. 

DONATIO   CAUSA   MORTIS.  See 

Gm.  11. 

DRAINS  AND  SEWBRS. 
1.  Common  sewer  defined. 

5.  AMeeemmta  are  not  usooaatiUitional 
because  made  by  a  flxed  mle^  to  be  •ppOei 

in  all  cases. 

Bithop  V.  Tripp  (R.  I.)  6S7 

8.  Statutes  authorizing  assessments  are  not 
unconstltuUonal  because  they  do  not  give  as- 
sessed the  right  ef  appeal  wHh  trial  br 
Jury.  ii 

4.  Laws  to  roTiee  proceedinge  t^comty 
commisaloners  or  city  ©ounrfl,  hi  laying 
out  highways  or  making  assessments  for  sewen 
or  other  improvements.   Anthcnitles  cited. 

Atty-Qen.  v.  Oitgt^ NortMampton  (Haas.)  701 

6.  An  assessment,  nndo*  Pub.  Laws,  cIiul 
818,  §  4,  for  a  sewer  not  constructed  in  a  piA- 
tlc  street,  U  not  validated  by  the  aabsequeart 
laylncr  out  of  land  as  a  public  etreet. 

Biahop  V.  Tripp  (R  I.)  «S7 

6.  An  assessment  for  a  aewer  not  eea 
■tracted  vntll  a  street  Is  laid  oat  end  ac- 
cepted Is  valid,  although  ordered  before  the 
street  was  thus  laid  out.  BL 

7.  Sewers  may  be  constmcted  in  a  ati  aet 
made  public  by  dodieattoa  and  ■oe^taBea 

8.  The  entire  eatate  within  tiie  ana  of 
assessment  Is  eubjeet  to  assessment  if  any 
portion  of  it  abuts  upm  the  atreet  whese  the 
sewer  is  hdd,  althoogh  aeee— efl  in  aepa- 
rate  lots.  K 

9.  Lots  laid  out  as  city  lota«  fi>r  *-r 
purposes,  and  held  for  sale  as  such,  are  Uabfe 
to  an  assessment,  though  ■orvawadad  a 
vacant  area.  U. 

lU.  Where  a  common  aewer  Is  Intended  also 
as  a  benefit  to  the  abutting  landa.  ao  Pari  e( 
theeosi  of  tt  need  be  aaanasod  apaa  the  own- 
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«n  of  laada  aloutf  the  tine  of  tribirt<n7 
Mwera. 

Ai/er  V.  (Xtg  «f  SmarvSU  (Knn.)  786 
11.  A  town  lawfully  t^og  land  and  con- 
structlDg  a  common  sewer  therein,  wlierebj  a 
w«U  umn  land  not  taken,  nor  adjoining  land 
taken,  fa  nwd*  diy>  it  having  Mm  ni  hj 
water  jwrcolatlng  through  the  soil,  Is  liable  to 
par  OMMMB  therefor  to  the  owner  of  the 
uud  In  which  the  well  is  ittnated. 

SVMeM^BWT.  2tni»^AwMfnc(lfan.}  7Hd 

BmsFS  Aim  Notes. 

lUght  to  flamfcgea  for  negligent  eon< 

•traetion  of  sewer.  (Mass.)  791 
Bight  to  damages  for  Injury  to  well  upon 

lands  not  taken.   (Mass.)  790,  791 

AsaMamant  muM  be  on  the  land  ben^tted, 

in  proportion  to  the  amount  of  uach  benefit. 

<R.  I.)  687,  688 

Beal  property  not  assessable.  (R.  L)  687 
TIde-aowed  land  not  taxable.  (R  L)  687 
Bewer  tax  Is  not  a  general  tax.  (R  I.)  688 
Blgbt  of  appeal  to  ajary  tvlal  In  cases 

oi  lewer  aiaewnants.  (K.  L)  688 

DRUGGIST.   Bee  Apothboabibb. 
DBUIIKEHMESS.  See  Municipal  Cor- 

FOBATIONB,  60. 

1.  A  eompliUiit  for  dmnkenness,  under 
Bar.  Stat.  chap.  37,  g  48.  amended  by  Stat. 
188S,  chap.  866,  §6,  must  atata  the  particular 
plaoa  where  the  defendant  was  found  intoxi- 
cated. To  state  the  name  of  the  or  town 
Is  InsufflcienL 

ataig  T.  MoLmm  (Me.)  173 

9.  Where  a  police  oMew  diachargea  a 

person  arrested  for  drunkenness,  without  a 
warrant,  without  waHeg  the  eonplaint 

antnst  htm  required  by  Pub.  Stat.  chap.  207, 
$196.  if  the  person  arrested  requested  or  con- 
sented to  the  discharge,  intending  thereby  to 
release  any  damages  on  account  of  a  failure  to 
make  complaint,  and  the  agreement  was 
fUrlr  and  Intelligently  aaado,  he  is  not  ea^ 
titlea  to  damage*. 
<Mg^  T.  J)n^an  (Mass.)  918 

Bsmn  Am  Koim 

In  ptivBl^  is  a  purely  statutory  offense.  (He. ) 

173 

Disturbings  of  the  peace.   (Me.)  179 

Oomplalnt  for,  under  Laws  1886,  chap.  866, 
$48.   (Me.)  '  172 

DUBESB. 

1.  It  Is  not  duress  for  one  who  beHeres  him- 
self wronged  to  threaten  the  wronsdoer  with 
a  civil  anlt  or  a  criminal  proseeumn. 

mOffm  T.  Bueknam  (Me. )  966 

9.  Duress  cannot  be  set  vp  a 
stranger.   Authorities  cited. 

Oak  T.  Duttm  (Me.)  614 

8.  The  ■nrotj'  on  a  ball  bond  cannot  offer 
as  a  defense  the  fact  that  the  principal  was 
compelled  by  dnress  to  gire  the  bond.  Id. 

X.  S.  B.(  T.  IIL 


Bbibts  ahd  NoniL 


Daflaitiona.  (He.)  967 

Actual  violence  la  not  necessary  to  oonstltute. 
(He.)  867 

Acts  <a  menace  eonstUnte  a  threat  as  much 
aaifthoy  were  embodied  In  words.  9Ie.)967 

Threat  of  criminal  prosecuHon,  to  compel 
giving  a  promissory  note,  may  constitute  du- 
ress, although  the  amount  for  which  given  Is 
actually  due.   (Me.)  967 

What  constitutes  duress  pf  Imprisonment. 
(Me.)  867 

EflSset.  A  deed  executed  under  duress  is 
voidable  only.  (Mass.)  848 

A  release  executed  imder  duress  Is  voidable 
only.   (Mass.)  848 

A  release  of  a  valid  claim  procured  by  an 
unlawful  arrest  Is  void.  (Mass.)  848 

Payment  of  money  to  prevent  threatened  Im- 
prisonment can  be  recovered  back;  payment 
must  have  been  a  compulsory  one  and  the  com- 
^Idon  most  have  been  ill^l  and  oppresrink 

BABBIIKBIT. 

L  What  is;  Exteht  akd  Hois  ov  Ubh. 
II.  Crbathw;  AoquiamoH. 

in.  BXTIBOUIBBMBMT. 

Bbofb  and  Notbs. 
See  Dbbd,  III.  d;  Wats,  13. 

L  What  »:  Sztbnt  asd  Uoiai  cw  Ubb. 
1.  DoflaitloBa 

Saifden  V.  SkOSngi  (He.)  176 
9.  The  mode  and  extent  of  the  oae  ne- 
cessarily varies,  not  only  according  to  the  exi- 
gencies of  each  particular  kind,  but  to  the 
varjriny  eircomstanees  of  each  species  of 
public  work.   Authorities  cited.  Id. 

8.  The  extent  of  the  easement  must  be  de- 
termined by  the  true  oonetmetion  of  the 
grant  or  reaerration  which  it  Is  created, 
aided  by  any  circumstances  surrounding  tiie 
estate  and  the  parties  wlilch  show  their  mten- 
tkms. 

Bumham  t.  JITocfn*  (Mass.)  799 

4.  One  who  owns  landaubjeettoan  easement 
has  no  right  to  oae  it  in  a  way  ineonaiatent 
therewith.  Id. 

5.  A  grant  of  "a  right  and  privilege  In  com- 
mon with  me  *  *  *  in  a  6-foot  passage- 
way, leading,"  etc.,  does  not  prevent  bnild- 
in|r  bi^  windowa  projecting  18  Inches 
OTor  Oke  paaaage-way,  between  7  and  8 
feM  above  It.  wbtcE  do  not  materially  int^ere 
witii  its  uie  for  Its  ordinary  purposes.  Id. 

6.  That  grantee  opened  windows,  overlook- 
ing the  way,  In  bis  house,  has  no  bearing  on 
the  case;  be  could  not  thereby  acouire  an  ease- 
ment  of  Ugfat  and  air^  Id. 

.  7.  A  sraat  of  way*  without  limitation  w 
restrlctioQ.  Is  understood  to  be  a  general  way 
for  all  porpooea. 

BeiteUv.DoggeUQ&BM.)  7M 

8.  Evidmea  that  a  paaaage-wiy  has 
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lieen  used  In  a  certain  w>4e  from  tho 
time  of  making  the  deed  uatll  «n  alkoed  tna< 
pau,  wlthoat  any  objectfoD,  la  adaiuiribl« 
to  ahow  what  was  htended  liy  the  mmt- 
▼■Aion.  J4. 

9.  A  grant  oanylBg  with  It  a  right  of  way 
of  neoemty,  doM  not  neceBsarlly  iaaply^  a 
earriMA-wa^*  erm  though  the  thing  gnuit- 
ed  be  a  House.  Id. 

10.  The  FBMonaUa  nam  of  a  way*  where 
the  purposes  are  not  deftned  In  the  gnut.  Is  a 
question  of  fact.  Id. 

11.  The  owner  of  the  fee  eanaot  main* 
tala  treepaee  a^^alnet  a  eeetien^nuui  on 
a  taUroadT  fer  euttinc  and  carrvlni* 

growing  wltlila 


awaj  the  hay  and  gT'  _  _ 
the  lines  of  the  loeanoii»  under  iiutnictioBS 
from  the  general  manager  and  roadmaster  to 
out  and  bom  the  boshes,  gnw,  and  mbblsh 
wllhtn  his  seollon. 

T.  akimnff$  (He.)  174 
12.  A  raUroad  company  should  have  such 
sole  and  excluBfre  control  of  the  land 
within  lines  of  Its  road  as  shall  enable  It  so 
to  keep  it  as  to  ezolode  all  probability  of  Miy 
accident  reanlting  from  any  outside  mterfer- 
ence  with  such  poasesskm.  Authorities  dted. 

a. 

TL  CREATToir;  Ac<icuitiok. 

18.  An  easement  may  bo  created  by  worde 
sounding  In  eoTeaaat.  Authorities  cited. 
Scgan  V.  Barry  (Uass.)  783 
14.  When  an  easement,  consisting  of  the 
right  to  take  water  from  a  spring  on  the  land 
of  another,  has  become  apportenant  to  an 
estate*  either  by  express  or  implied  grant,  or 
by  prescription,  a  conveT-ance  of  that  es- 
tate will  earrjr  with  it  sach  easement 
whether  mentioned  in  ttie  deed  or  not- 
Dority  y.  Dunning  (Me.)  41 
Iff.  When  a  man  fpnumtm  an  eaaement  out 
of  a  fee  then  wholly  in  bim,  it  is  waaeoes- 
•ary  for  him  to  nwatloa  his  own  a«ri«s 
or  even  his  heln  in  order  to  borden  the&nd 
In  their  hands. 
Bagan  v.  Barrjf  (Mass.)  781 

16.  When  grantors  **agreo,*'  by  a  clause 
in  their  deed  Inserted  after  the  description 
and  before  the  habtndtim  clause,  that  no  build- 
ing shall  be  erected  on  their  adjoining  land 
within  four  feet  of  the  premises  conveyed,— 
the  word  "agree"  aaeana  ■'sraM**  and  at- 
taches an  easement  to  the  UuuTcmiT^ed.  Id. 

17.  The  right  to  the  use  of  water  flowing 
through  an  aqueduct,  for  domestic  purposes, 
mar  be  acquired  by  prescrlptioB. 

i>ori^  T.  Dunning  (Me.)  41 

18.  Declarations  of  a  deceased  for- 
mer owner  of  land,  during  his  ownership, 
tending  to  prore  the  existence  of  a  right  of 
way  over  it,  are  eompeteat  a^lnst  present 
owner. 


MawtU  r.DeggtttQSau.) 


706 


m.  EXTINOUISHVBKT. 


19.  In  order  Uiat  tbe  unity  of  the  title  and 
posseedon  of  the  dominant  and  snrient  estates 
may  eztingutsh  an  easement,  tbe  ownership  of 
the  two  estates  mnrt  be  equal  In  extend  valid' 

IT.  B.  B.,  T.  m. 


Ity,  qnali^.  and  all  other  draBaataaess  «f 
r^^  Uniting  an  estate  in  fee  In  landaada 
chattel  fatsrei^  ai  a  lease  ior  IM  jean,  wfllaot 
operate  as  an  exttogalahment. 
Borilg  V.  DwuiAv  (Ue.)  41 
90.  A  way  of  necessity  ceases  as  soon  as 
the  necessity  ceaaes.  Agthnritiss  dM- 
SomUYDo^iMMas.)  7» 
SI.  Plaintiff  being  owner  of  a  bfackamtUi- 
shop  plot,  and  a  rii^t  to  nat  water  ther^  to 
Iw  tuen  from  a  certain  flume,  gained  by 
prescription  the  right  to  hare  water  bom 
some  of  the  wheels  in  the  shop  peas  off  lnt» 
the  river,  to  the  west,  under  the  name,  iriiile 
the  water  from  other  wtkoels  hj  rig^t  passed 
out  xrndex  the  gristmill  sooth  of  the  diop,  of 
which  he  owned  one  undivided  half.  After 
wards,  in  a  deed  of  his  half  of  the  nistofll. 
the  [daintiff  reserved  "a  ri^t  of  dnioe  or 
watercourse  under  the  grisUsJU,  for  the  water 
privilege  north  of  said  nUI."  Mtd.  that  the 
effect  of  this  deed  was  to  mtfaupUA  tta 
plalotifTs  rig^t  to  have  a  dtewfcaiye  of 
water  from  the  blacksmith-shop  prmleB* 
under  the  flume,  althoa^rh  there  was  never 
any  Intention  on  his  part  to  abandon  that 
easement. 

/oAnstm  v.  Chnant  (N.  H.)  162 

Bribfs  ajid  Notbb. 
Creation;  extent.  cUass.)  781 

Definition.  (Me.)  17« 

Hl^w^r*  wengaidedaaeasemeBtL  (Ue.) 

174 

Grant  of  right  of  way  ovwptmdBea;  exteitf 
of  use.  (Hasa)  75T 
Freicription ;  presumptioa  of  gnuit  (Ue.)  4> 

Twentyyears' acknowledgment  of  a  rb^nn- 
explatoed  affords  presnmpwn  of  grant  (Ibss.) 

TS8 

When  an  easement  has  been  acqaired  by 
grant  or  prescripttmi,  it  passes  to  the  napeat- 
he  ownws  of  the  dominant  and  servfcyt  es- 
tates, in  favor  of  the  one  and  a  burden  upon 
the  other.  Into  whosesoever  haada  the  estates 
may  come.  (Mass.)  7t 

Words  "the  right  of  passage"  have  no  well- 
settled  meaning  in  taw;  thefa-  Impcxt  is  aqnes- 
tiou  of  construction  and  depmda  In  each  par- 
ticular case  upon  the  Intent  of  the  parttsL 
(Mass.)  757 

Easement  of  light  and  dr  cannot  be  acquired 
by  prescription.   (Mass.)  7SQ.  7M 

Right  to  use  water  flowing  through  aqa» 
duct  for  domestic  purpoees,  eaaement  apport*- 
nant  to  estate.   (Me.)  48 

Interest  of  owner  in  land  condemned  for 
right  of  way  of  railroad.   (Me.)  ITS 

Right  of  own^  of  fee  In  road  to  TitnW* 
action  for  damagea  fbr  waste  in  renwct  ihsie- 
to.   (Me.)  174-176 

Public  have  only  an  easement  in  a  torapike 
road,  and  the  owner  of  the  soil  may  "f^^fa 
trespass  against  an  individual  for  plowing  up 
theffif^lle:)  174 

Right  to  build  over  passage  wi^.  (Ussl)  798 

Projection  of  bow  window  iMr  building  over 
passage  way.  (Mass.)  9SS 
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Fluid  agreeiiMBt  to  avofd  cr  rvloue  anj 
put  of  UL  wwement  ftcqirirad  by  gnnt,  Is  of 
BoanlL  (Han)  757 

BKtlagniahmMit  by  nonaier.  (Hasa.)  768 
Extioeulshed  by  unity  of  title  aod  power 
«Ion  of  oominuit  and  serrleDt  qstatw.  (Me.)  43 

SraOTMENT.  Bee  Bntbt.  Wbit  of. 

1.  Where  ttie  tltU  to  the  land  uid  right  of 
possesdoa  pam  from  the  nlaintlff  In  a  real 
action  peadliur  the  muoii*  and  become 
vestod  in  the  defendant,  that  fact  mi^  be 
plvaded  ia  bar  of  the  further  maintenance 
of  the  suit.  Coets  prior  to  the  plea  an  recor- 
«rable  hy  plalnttft,  anbaegnant,  Ig  defendant. 

Zsamr.  SAoa  DUlMo.  19  (He.)  889 

8.  A  tanaat  at  will  of  premiaee  aaalut 
irhom  an  ejectnient  Is  brought,  is  entitbd  to 
protect  his  occupation  by  Tirtue  of  hla  tenan- 
4»,  to  his  landlord. 

Baixn  AND  Norn. 

Lies  for  room  m  chamber  wittumt  land. 
(Mass.)  115 

Under  general  Issue  tenant  may  dIsproTe 
a^n  of  demandant  hy  ahowfng  that  his  gran- 
tor had  previously  conT^ed  ntle  to  a  third 
person,  although  tenant  does  vol  olidm  under 
auch  grantee.  (He.) 

When  pIidntifT  rtitea  upon  deed  algned  per 
attorney,  and  then  prooeeda  to  show  attorney 
had  no  authority,  he  shows  that  he  has  no  title. 
(BfBSB.)  209 

U^od  of  adjustment  for  Immoremeats. 
(Blaas.)  ^  IM 

ELEOTXOH.  See  ToriRa  aid  Eleotioxs. 


An  Act  making  it  a  felony  for  an  ofleor  or 
aerrant  of  a  parucular  bank  to  embezzle  its 
f  unda,  and  which  does  not  apply  to  the  officers 
and  serrants  of  all  banking  corporations,  is 
uncmstitntlonaL   AuUioritfis  oited. 

atatt  T.  Iht^igan  (B.  I.)  187 

BMINENT  DOKAnr.  See  CcntSTrru- 
TioNAL  Law.  IV.;  Hukicipal  Corfoba- 
TiONs,  rv.;  Railroad  Coupakibs,  1-7; 

BOBOOLB  AND  SCHOOL  DlSTBIOIB,  8;  Wa- 

TKB  CoHFAittBa;  Wats,  1, 

BlUBn  AlTD  KOTBS. 

Statute  authoridttg  exercise  of,  must  pro- 
Tide  in  express  terms  for  payment  of  compen- 
aalion.   (Conn.)  256 

]>elacatton  of  power  to  agents  of  State 
to  cause landa  to  he  taken  for  piiblic  purposes 
by  one  against  hla  ecmsent.  (Cum.)  858 

Condemnation  of  land  already  held  for 
esme  public  purpose  fOr  whldi  condemnation 
asked.  (Conn.)  811 

"The  tiAjngi^lndndlngthepartlea.  defined. 
(Oonn.)  853 

Estoppel  of  wife  from  denying  notiee  of 
emioent  dom^n  proceedings,  where  husband 
treated  as  owner  during  said  proceedinics. 
(Mass.)  ^         *^  fu 

B.  B.  B..  T.  ni. 


Filing  petition  to  haTe  daauugee  reassessed 
is  a  waiver  of  right  to  complam  of  errors  in 
location.   (Mass.)  lU 

Where  oompenaatlon  has  been  paid,  fur- 
ther compensaiion  cannot  be  recovered  upon 
the  property  being  afterwards  appropriated 
to  another  public  use  of  a  like  kind.  (Mass.)  73 

A  mere  Judgment  is  not  compensation. 
(Conn.)  256 

Costs  include  all  .  costs  of  case  and  counsel 
fees.   (Conn.)  658 

Change  of  the  title  Is  correlatlTeof  the  right 
to  receive  pay.  (Conn.)  654 

Effect  of  abandoament  of  proceeding. 
(Conn.)  668. 654 

BNTRT,  WBIT  OF.   Ste  Ejectubkt. 

1.  Where,  in  a  writ  of  entry  to  recover  pos- 
session of  lands,  the  demsuiunt  claim*  b^ 
a  title  paramount  to  that  of  the  lesaee 

defendant,  the  lessee  cannot  set  up  the  lease  as 
a  defense  to  the  suit,  and  Is  not  estopped  by 
the  lease  from  disputing  the  demandBut's  title. 
Eoime*  V.  TumertFafU  L.  Co.  (Mass.)  177 

2.  A  deed  land  from  an  asdgnee  of  a 
mortgage  who  has  entered  for  conoUioo  bro- 
ken, and  recorded  a  oertfOoate  of  auoh  «try, 
operates  as  an  assignment  of  the  mortgage; 
and  such  a  mort^as*  title  will  ani^ort  an 
action  for  possession  against  teashnts  who 
•how  no  title.  Id. 

8.  In  a  writ  of  entry,  the  plea  of  dieaeia- 
In  puts  the  whole  title  in  Issue,  and  the  ten- 
ant may  maintain  the  issue,  dther  upon  fall  ure 
of  demandant  to  show  title,  or  upon  evidence 
of  title  in  himself. 

Creaeimy.  (kttit>g  (Mass.)  889 

4.  A  bin  In  equity  to  remove  a  cloud  upon 
title  to  a  lot  in  possession  of  one  claiming  un- 
der a  mortgage  foreclosure,  cannot  be  main- 
tained br  one  not  inpoMeasion  praylnff 
that  such  mortgra^  oe  decreed  satisfled 
and  dieebarged*  The  remedy  Is  at  law  1^ 
a  writ  (tf  enUT. 

J2MMffT..fi&r«»w(Kas8.)  788 

6.  Wheretheallegedowmrlafai possesion, 
he  cannot  maintain  a  writ  of  mtiy  without 
abandoning  Uw  poa— — ton.  Anlhotltles 
dted.  J&.  784 

Bribfs  Ain>  Notes. 

Sufficiency  of  title  of  assignee  of  mortga/ce 
to  maintain.   (Mass.)  177,  ITS 

Evidence  admissllde  under  plea  of  wuU  dtt- 
Midn.  (Mass.)  829 

EQUITY, 

I.  Bebcedt  at  Law;  Fraud;  Mistake. 
n.  Discovert. 

III.  PLE&Dina. 

IV.  Issues;  SoBwaaKHf  vo  Jubt. 
Y.  Decrbb. 

Bhibfb  akd  Nona. 

See  ARBrrBATiOH  ahd  BBraasHOB.  7:  Bmr* 
BFiT  Societies,  7,  8;  Clovd  on  Tttlb; 
DiscoTBBT :  iNjrmcnoN ;  Ikboltebot  ; 
M&xms;  MoBTOAQB,  40;  Sfbcifio  Fbb- 
fobkascb. 
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Equity,  L— IV. 


I.  Bnan>T  m  Law;  Auud;  Mwakb, 

1.  Before  a  bill  to  equity  In  behalf  of  cred- 
itors to  recover  property  fraudulently  con- 
veyed win  He,  they  mual  have  exhaoated  their 
r«m«dr  at  law.  AuthoritJea  dted. 

Frottr.Ijibbt/(lle.)  097 

2.  A  Mor^faye  executed  bjr  one  whose 
mind  had  become  weakened  by  old  age. 
sfckoeB^  and  Inflnntty.  to  secure  pre-eztstiiig 
Indebtedness,  set  aside*  as  a  clond  upon 
title,  althonvh  mortga^eet  owd  no  temmA 
and  undue  influeace. 

Br^ham  v.  Fiijferwath^  (Mass.)  759 

S.  Plaintiff  Is  not  estopped  because  he 
was  present  at  the  m^^ing  of  Uie  mortgage.  Id. 

4.  A  mistake  in  the  legal  effect  of  the 
words  in  a  deed.  If  mutual,  or  If  the  words 
wen  used  hj^  accident  or  fraud  will  be 
eorreetod  la  equity.  Authorities  oited< 

midtmrA  v.  Tudta-  (liau.)  001 

ZX.  DnOOTEBT. 

5.  A  Mil  in  equity  askiag  dlMwwy,  but 
walvlw  an  aaswor  oadov  oatlw  cannot 
be  traatM  as  a  bill  for  dlscovwy. 

Sarrinffbm  t.  Burrtogtm  (R.  I.)  08 

0.  Asultfordlseovery  wHInotUeayainBt 
persons  named  as  defendants,  who  were  not 
proper  parties  to  the  bill,  but  mere  wit- 
nesses. 

BarOey  r.  Welmore  (R.  I.)  188 

7.  Where  the  governor,  secretary  of  atat^ 
and  attorney-general  were  by  law  appt^ted 
to  eonat  the  ▼otes  apon  the  passage  of  a 
nroposed  constitnumal  amendment, 
declaring  that  the  manufacture  and  sale  of  in- 
toxicating llouors,  to  be  used  as  a  beverage, 
shall  be  prohibited;  and  the  governor  was  di- 
rected to  announce  fbe  result;  and  the  law 

Erovlded  that  If  the  amradment  was  approved 
y  three  fifths  of  the  electors  voting,  ft  should 
be  declared  to  be  a  part  of  the  Constitution  of 
the  State;  a  bill  filed  — the  persons 
holding  such  offices  defendants,  both  as 
indiTidnals  and  ofBeers,  allegtog  that  the 
amendment  bad  not  been  Iw^ly  passed,  and 
asking  discovery,  although  filed  before  Uie 

f>roclamation  of  the  governor  announcing" 
is  ad<^tlon»  will  be  Uvated,  in  a  hearing 
after,  on  demuner,  as  thongh  filed  after  auch 
proclamation  was  issued.  Id. 

8.  Such  a  Mil  eaaaot  be  ssalntained 
ag'ainst  the  defendants  as  Individnals, 

for  the  parties  complainants  and  defendants 
hold  no  relation  to  each  other  by  virtue  of 
which  a  decree  can  apply  between  them.  Id. 

9.  Such  a  bill  does  not  entitle  the  com- 
pl^nants  to  relief  against  the  defend- 
ants  as  State  ofllcers,  for  the  defendants 
can  do  no  act  to  affect  the  complainants  until 
after  the  Judgment  of  a  court,  and  then  only 
In  aid  thereof.  The  votes  having  been  count- 
ed, as  to  that  duty  they  are  ^netf  effleU»;  and 
if  it  was  their  duty  to  canvass  the  votes,  and 
decide  upon  their  l^lity,  the  court  cannot 
compel  them  to  a  perforrmanoe, — the  duty 
being  judicial,  to  be  performed  according  to 
their  fudemenC,— nor  can  It  review  their  de- 
cision.  If  the  act  has  not  been  performed,  the 

H.  B.  B.,  T.  m. 


court,  sitting  In  ehanony,  cannot  compel  fe^■ 
formancs  not  aasome  the  duty  itself.  R. 

10.  A  mandatmu  would  be  premier,  bat  ast 
a  mandata  in  ebancery,  to  sampsl  pabHe 
om«r.  «.  p«*™  . 

11.  If  an  Act  be  Toid.  the  court  has  no 
Jurisdiction  in  equity  to  enterfiain  a  mit 
against  the  defteidants,  merely  becnae  ttqy 
may  have  made  a  nugalory  count  erf  totsi  or 
have  issued  an  ineffectual  pwxdsn»tioa.  id. 

III.  PLKADma. 

12.  The  answer  ailing  a  fiict  in  awoid- 
ance  ot  the  bill,  the  burden  la  <m  wapond- 
ent  to  establldt  It. 

Airis  V.  McAteit  (Ha)  M» 
18.  Ananswer,notreqairedbyAe1)into 
be  upon  oath,  can  have  no  effect  aa  ewidenea. 
Rev.  Stat.  chap.  77.  §  IS.  Id. 

14.  A  bill  In  equity  by  an  admlnfstratoiz  of 
a  decmsed  partner  against  several  defendaats, 
praying  an  account,  the  appolntmait  of  a  re- 
ceiver, and  the  conveyance  of  certain  real  es- 
tate, and  seeking  the  settlonent  of  two  aaecea- 
riva  Anna,  it  ^)pearlng  that  such  rcAl  estste 
waa  not  necessary  to  pay  firm  debta  or  to  ad- 

Just  balances,  and  that  the  rights  of  certain 
leirs  of  surviving  partners  to  reodve  certaia 
personal  property  of  tbe  firm  are  separate  and 
distinct  from  the  rights  of  others,  parties  to 
the  bill,— a  demurrer  for  imiltiferi- 
onsness  was  pn^wrly  sustained. 
jr«AAv.iEM»(MaB8.)  880 

15.  In  Rhode  Island  a  bOl  Ineqntty  for  an 
Injunction  la  not  demombla  we  want  «f 
a  veri^lng  ^Bdavit* 

m»riii^onr,MBtrringto^(&.'L)  0> 

16.  A  demurrer  for  ml^olndw  of  d^ 
fendants  was  properly  overruled  whw  the  bfQ 
claimed  but  one  general  right 

8mah  V.  8eribn»r  (Vt.)  fi88 

17.  Several  defendants  having  separate  tsA 
distinct  riffhts  may  be  Joined  when  but 
one  general  nght  Is  claimea  by  the  bilL  Au- 
thorities cited.   Id.  aw 

lY.  IsauKS;  SuBiaaBKa  vp  Jimr. 

18.  The  praetlee  has  bera  to  order  israaa 
to  be  framed  upon  d^endanta*  appHcatfon. 
whra  tiie  right  sought  to  be  enforced  in  equity 
Is  essentially  a  eonunen-law  ri^ht.  and  the 
facts  in  dispute  are  such  as  were  tried  by  Jwy 
according  to  the  use  and  practice  at  and  be- 
fore the  adoption  of  tbe  Constitution. 

MtrtKaitU  Nat.  Bank  v.  MouUon  (Uass.)  7M 

19.  In  an  action  tosetasideaowipromlse 
of  a  debt  obti^ed  by  fraud  and  mitrapgeat- 
tstion,  and  to  reach  property  conveyed  In 
fraud  of  creditors,  Issues  should  be  framed  for 
a  Jury  to  try  the  questions  of  fraud  and  nds- 
representatioiu.  M. 

80.  The  question  whetbor  a  acta  and 
mortgage  were  obtained  br  fraud  and  mis- 
representation was  submitted  to  a  luiy  upon 
issues  framed  by  the  ooort.  Authontieadted. 
Id.  7» 
21.  In  a  bin  to  restaJn  defendant  from  car- 
rying on  his  mill  so  aa  to  pollute  the  waters 
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f  the  Btraam,  lb  which  the  annrer  denied  the 
Dilution,  and  set  up  preserlptiTe  right  to 
mm  tlM  streun  as  It  waa  being  used,  these  is- 
MS  of  fact  were  submitted  to  the  jury.  Au- 
loritlfis  oHed.  X<L 
S3.  Where  defendant  brought  a  cross-bill 

>  reform  a  contract  upon  which  plaintiffs 
111  was  founded,  the  court  ordered  an  issue 

>  be  framed  upon  the  question  whether  an 
aportant  clause  was  left  out  of  the  contract 
y  mntttal  Mitstfcke  of  the  paitlee  In  dxaft- 
ig  it.  Authorities  <dted.  J3. 
38.  An  aroeal  to  &e  full  court  lies  from 
le  order  of  a  dngle  Justice  refkulnc  to 
-ame  teuee  for  a  jury  in  an  equi^  case, 
uthorltles  cited.  Id. 

V.  Deobbb. 

34.  A  court  will  not  make  a  decree  in  a  suit, 
'here,  if  the  defendants  consented  to  thede- 
-ee  asked  for.  It  would  neither  do  them  any 
am,  nor  the  oomplalnants  any  (ood. 
Haniej/  t.  Wetmore  (R  L)  188 

35.  The  statutory  proTlBlon  authorfslng  the 
>urt  to  "nuke  Unding  declarations  of  rights 
I  equity  without  granting  consequential  retier* 
MB  not  authortEe  a  decree  anleaa  a  case  Is 
ated  in  the  bill  which  shows  a  riffht  to 
etnal  and  immediate*  or  poeublT'  to 
rospectiTOi  relief.  Id. 

Bimn  Axn>  Notbs. 

Jnrladlction;  to  prevent  muIdpUelty  In 
stions  at  law.   (Mass.)  889 

To  preTent  enforcement  of  judgment  at  law. 
le.)  604 

Id  cases  of  infants.  (Mass.)  316 
Chancery  powers  of  probate  judge.  (Conn.) 

152 


Remedy  at  law. 


(Mass.)  749,  784;  (Vt.) 

689 


To  recoTer  property  fraudulently  conveyed, 
le.)  694 
Creditors  must  first  obtain  judgments,  and 
vj  on  real  estate  before  they  can  resort  to 
luity  to  set  aside  a  conveyance.   (Me.)  698 

Bill  in  eqnl^  not  maintabiable  when  execu- 
on  has  twen  levied  and  recorded  and  it  ap- 
ears  from  any  cause  to  be  void.   (Mass.)  681 

Hlatakei  reformstlion  of  deeds.  (Conn.) 

674r^76 

Equity  powers  of  supreme  court  to  reform 
eeds  and  correct  mistakes.  (Me.)  238 
Fnwdt  JurisdlcUctiou.  (Me.)  588 
Betting  adde  compromise  for  fraud.  (Mass.) 

785 

Setting  adde  contract  of  idiot  or  perwm  nm 
mpM  menUi  for  fraud  and  undue  influence, 
tfass.)  760 

Setting  aside  deed  for  mental  locapacl^  of 
rantor  or  fraud  of  grantee.  (Conn.)  668,  658 

Wffl  not  anf one  a  TiduBtary  ofmtract  to 
onvegr.  (Conn.)  675 

Will  not  enforce  a  gratuitous  contract  or  In- 
omplete  voluntary  gift.   (Mass.)  100 

Right  of  creditors  to  recover  property  fraud 
lenlly  conveyed  hy  decettent.  (lie.)  681 
:.  B.  B.,  r.  HL 


After  judgment  at  law,  proceedings  and  bill 
to  recover  property  fraudulently  omveyed  will 
not  lie.   (Me.f  60& 

Will  Interfere  to  ivevent  par^  from  making 
statute  an  Insbument  of  InuA.  (Me.)  3?v 

Not  oiforce  IbrAltnre  of  deed  for  nonper 
formanee  of  condition.  (Conn.)  669 
Statute  of  Limitatkma.  (Mass.)  130 
WIU  not  aid  in  tlie  enf  mnement  of  stale  de- 
mands. (Mass.)  '  190 

Fleadinin  muUl&ilousness.  011^) 

Multifaiiousness;  Idnder  of  defendants  hav- 
ing separate  and  distinct  interests.  (Mass.)  531 

A  bill  claiming  only  one  genmal  right  may 
Join  several  defendants  having  s^wrate  and  dla- 
tinct  interests.   (Mass.)  531 

Talid  objection  to  part  of  claim  made  in  bill 
will  not  sustain  demurrer  to  whole  bm.(Mas8.> 

784 

Necessity  of  affidavit  to  bill  for  injunction. 
(R.  L)  68 

Amendment  may  be  made  at  any  stage  of 
the  case.   (Mass.)  784 
Trial  b7jar3r.  (Mass.)  784 
Deeree;  when  brulmnfidmM.  (R  I.)  18fr 

140 

One  of  several  Joint  defendants  by  his  sole 
appeal  brings  up  only  so  much  of  the  case 
and  such  of  the  parties  as  are  necessary  for 
the  determination  of  his  rights.   (Mass.)  485 

Court  will  only  interfere  where  discretion  Is 
abused  by  single  justice.   (Mass.)  78& 

EBBOK.  See  Apfbal;  Cbkib»ubi;  Ez- 

CBPTI0H8;  RbTIBW. 

1.  Where  judgmentondefttulthasbeenreu- 
dered  in  an  action  In  the  name  of  an  assignee, 
a  writ  of  error  to  reverse  the  same  will  not  be 
planted  on  the  ground  that  no  aaaicn- 
ment  of  the  claim  eued  was  filed  in  the 
action. 

Bimaon  v.  Wood  (Me.)  335 

3.  To  sustain  a  writ  of  error  for  an  error  in 
law,  the  error  mnat  appear  bj-  an  exam- 
ination of  the  reeord.  jy. 

8.  Appearance  in  a  suit  on  a  judgment  ren- 
dered without  personal  service,  and  a  plea  of 
the  invalidity  <a  the  ludgmeut,  is  not  awaiT- 
er  of  tlierlghttobrmgawrltof  error  to  re> 
view  the  same. 

JSIUM  V.  MoOermiek  (Mass.)  871 

Bbibfb  and  Notbs. 

WalTer  of  writ  by  appearance  In  suit. 

(Mass.)  873.  87S 

Record.  (Me.)  336 
Assigning  errors  in  fact.  (Me.)  1^6 
Errors  In  law,  apinxent  on  face  of  record. 

(Me.)  336 

ESCHEAT. 

Bbiefb  ahd  Notes. 

If  an  estate  escheat  by  the  death  of  a  tenant 
without  heirs,  yet,  until  <^ce  found,  the  State 
has  no  right  to  enter  and  lake  poasesslon. 
(MeO  88» 
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SSTATES  OF  DECEDENTS.  Bee 
Dbmbnt  and  Dutbibutow  ;  Detibk 
AND  Lmact;  Bxbootobs  akd  AdiAh- 
larHATOBS;  Will. 

ESTOPPEI*.  See  Bnxs  anb  Koni^  1; 

ElTTBT,  WbIT  op,  1 ;  WaTS,  28. 

1.  A  jndi^«ni  In  replerln  for  the  reeor- 
«ry  ot  a  deed  to  lud  cannot  estop  a  par^ 
from  HHrting  title  Bnder  aaoh  deed. 

JDaggm-r.  DagHett  (ISaai.)  887 

t.  The  equitable  princf  pie  of  estoppel,  that 
irhrn  one  has  neKlected  to  speak  when  it 
mm  his  duU  to  speak  he  will  be  estopped, 
may  be  enforced  In  actions  at  law  when  it 
£oes  to  the  whole  action.  AnOiorittes  cited. 
Fouter  y.  Panont  (Mass.)  448 
8.  When  the  fibcta  on  which  a  lien  resta 
are  as  well  kiuiwn  to  the  plalntlfl  as  to  the 
defendant,  and  the  defenaaat  almply  re* 
fbaes  to  gtve  np  the  propo^  wlthoat  al- 
le^ng  any  reason,  the  uea  la  not  thmbr 
waived.  Anthorittet  dted.  li. 

4.  Where  one  In  poeseeslon  of  property  re- 
ftiaea  to  give  It  npi  aaaerting  a  i^roiind 
iaeonatsteat  witn  a  UeB.  he  cannot  de- 
feat a  subsequent  action  by  setting  up  such 
lien.   Authorities  cited.  Id. 

5.  Here  anspleion  without  knowledge  of 
the  facts,  will  not  eatop  a  party  from  set- 
ting up  ftBud  In  a  compromise. 

An&ony  t.  Boyd      I.)  687 

Bbufb  abd  Noibs. 

Parties.  Strangers  are  not  bound  by 
and  cannot  take  advantage  of  estoppels.  (Mass.^ 

An  administrator  may  ht  estopped  In  the 
same  manser  as  a  ]Bifmte  IndlvidiuL  (Haas.) 

422 

One  claiming  title  nader  another  who  Is 
boond  by  estoppel  is  blmsdf  bound  by  the 
asms  «M<9pel.   (He.)  888 

By  deed.   (Uass.)  836 

Grantee  estopped  to  deny  Talidlty  of  mort- 
gage to  which  the  deed  redtes  that  bis  con- 
Teyance  fs  made  subject,  and  also  from  de- 
nying Tmlidity  of  security  for  liabilities  of 
miicn  he  has  notice  under  a  prior  mortgage, 
upon  bill  to  redeem  from  said  mortgage,  eren 
though  liabilities  are  created  by  parol  agree- 
ment.  (JtfaBB.)  102 

Corpwatlon  contractlng>a8sudi,  estopped 
Ixom  denying  Its  own  incorporattcm.  ('^^'^ 

One  contracting  with  a  ocnpomtion  is  es- 
topped from  denying  Its  eimBnce.  (^''Ia^ 

Estoppel  by  jndsnuBt  in  reiderln  fat  re- 
covery of  deed  to  land,  tsam  asserting  title 
under  such  deed.  (Haas.)  660 

In  Pais  I— One  preventing  a  thing  from 
being  done,  cannot  setup  to  his  own  Imieflt 
the  nonperformance  oocsstoned.  (Mass.)  767 

Estoppel  1^  atatomttita  *"^^n^ng  credit. 
(Hass.)  429 
B.  a.  B.,  T.  m. 


Vv^r  aeoepting  benefit  of  Jndgment  is  ss- 
topped  to  appeal  bom  it   (Mass.)  BW 

One  cannot  set  up  way  of  eatantd 
against  another  any  act  or  decttratfoo.  imni 
he  has  been  led  to  do  or  omit  to  do  aeaaethbit 
which  otherwise  he  would  not  hsTO  oatUted  or 
not  done.   (Haas.)  881 


One  who  n^Igently  or  colpab^  atseda  Iw 
and  allows  another  to  contract  <»  the  fahk 
and  understanding  of  a  fact  whlA  be  <m 
contradict,  cannot  aftwwards  dlspote  Om  feet 
in  an  action  agidnst  the  person  whoa  he  hsi 
assisted  In  deceiving.  (Mass.)  4^ 

Inconsistency  is  a  necessary  elenaent  to  ma 
sUtute  either  a  w^ver  or  an  eatoi^ieL  (Hasa.) 

871 

Estoppel  of  wife  from  denying  aotiQe  of 
eminent  domain 'proceedings,  where  hosband 
treated  as  owner  during  said  proceediBp. 
(Mass.)  m 
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See  Adulteration,   2-4,  6 :  ABncALS.  1: 

AhBTTRATION   ABD  itEFBBKHCB,  8;  AB- 

SON ;  Assault  akd  Battbbt,  S.  7,  8 ; 

ATTAOEMBHT.  7:  ATTOBBBTABDOUan; 

11;  Bastabdt,  9-7;  Babtpt  abb  Dmob* 

DBKLT   HOVSBS;     BiaAKT;     BlUB  ASS 

KoTBs,  II.,  v.;  CoHsnBACT,  8,  10-W: 
Contract,  0,  7,  40;  GOBroaATKun,  3; 
Criminal  Law,  IV.  b;  Custom  ajo 
USAOB;  Fbaud  and  FBAUDumx  Cos- 
TBTABOB,  16;  Husband  abb  Wm,  18: 
iBTOzroATiNe  liiQuoBB,  V.:  Ldbl  axd 
Blanihib,  7;  MALicioua  Pbomcootmb, 
8;  MuMtoiPAL  (Mrpobations,  YIL  ;  Nn- 
LioENOB,  11;  New  Tbial,  S.  4;  Pbbjf- 
rt;  Principal  and  Aoknt,  |0,  U; 
Bailboad  (Tokfanibs,  4,  5;  Rbcxift: 
Bbplbvih,  1.  16.  16;  Bbips  and  Shxt- 
FiNO.  9;  Tbial.  L;  Taotbb  and  Coa- 

VBBfilOH,  I;  WiTNBSSCa. 

L  Judicial  Noticb. 

1.  ThecourtwiUnottake jndldalaotloaef 
the  time  wlum  the  yiaiiag  mmnmm 
eloaes* 

Q99t  T.  DfMim  (Tt)  M 

II.  PSBBUHFTIOB. 

9.  Where  a  deed  la  ezeoated  *'  In 
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tbm  of  one  dollar  tnd  other  nlulde  conrid- 
«ratIonB,'*  it  U  preannied  tliat  eoBald«r»- 
tioa  wu  reowTod*  In  the  abeenoe  of  erl- 
<lence  to  the  cootnry, 

0*A)ftMllT.  Ah«A(1I*m.)  99 

in.  DOOUHEKTART. 

a.  Btatutsa;  Seeerd$;  PleadingB, 

8.  The  erldence  of  a  foreign  law  cod- 
alstlog  entirely  or  a  vrltten  document,  stat- 
ute, or  Judicial  opinion,  its  conatrucUon 
and  effect  are  for  the  court  alone. 

Q^tan  T.  Mtmt^a^ren  F.  A  M.  Im.  Go. 
<Uaas.)  882 

4.  The  contents  of  papers  in  any  of  the 
«x«entiv«  departmwBta  of  the  United 
fitatea  may  be  proved  by  a  copy  authentica' 
led  under  the  seal  of  the  department.  U.  S. 
Itev.  Stat  chap.  17,  g  883. 

OuiMngy.NiMikuket  Beach  B.  R  Oo.  (Mass.) 

S97 

6.  An  andltor*B  report  Is  admiselble 

«s  evidence. 

Inhab,  of  PMpAurg  t.  DiekiMtm  (Me.)  242 

6.  An  »iidiior*e  report  Is  only  prima 
ISkele  eWdeaco  of  the  matters  referred  to 
«nd  found  by  him.  The  effect  of  his  general 
Ending  may  be  controlled  by  the  particular 
facta  and  findiDgs  reported  by  him  if  the  jury 
think  a  different  inference  should  be  drawn 
therefrom,  and  Qusy  may  rendw  a  Tndlct  dif- 
fering from  the  teiuit  arrived  at  by  the  audi- 
tor. 

FeatUe  v.  Boss  (Mass.)  847 

7.  An  answer  not  required  by  the  bill  to 
1w  upon  oath,  can  have  no  efleataaevidMioe. 
Bev.  Stat  chap.  77.  S  16. 

Peakt  T.  MoAttf/  (Me.)     '  340 

8.  When  a  part  of  a  written  document,  aa 
an  affldavit  on  motion  for  new  trial,  is  ad- 
mitted to  prove  a  date,  the  whole  Is  not 
thereby  made  evidence;  but  that  only  la  ad- 
miBslbie  which  relates  to  or  modlfleavhat  had 
been  Introduced. 

BtOmM  T.  BemitM  (Vt)  400 

b.  Private  Memoranda  and  Other  Matten. 

0.  Papers  executed  in  the  name  of  an- 
other, by  one  as  attorney  under  seal,  cannot 
be  Introduced  as  evidence  without  either 
^voof  of  written  Mthority  toslga,  or  know- 
Mdge  and  ratification  of  the  act  by  the  princi- 
pal. 

C%d(^iM    ^aitdett  Qiau.)  137 

10.  Where  the  owner  of  property  on  board 
and  storage  in  defendant's  livery  stable  sold 
the  same  on  the  premises,  and  the  purchaser 
received  team  the  defendiuit's  fore- 
jnan  a  receipt  therefor  reciting  that  the 
properly  was  received  for  board  and  storage 
until  defendant's  return,  such  receipt  Is  ad- 
ndssible  against  defendant  in  an  action 
ibr  tort  for  converaion  of  the  property. 

^nemt/  v.  J^fford  (Mass.)  690 

11.  Where  the  qnesdon  In  dispute  was 
-whether  the  defenduit  was  liable  as  principal 
for  goods  porcliased  by  another  as  defendant's 
sgent  and  defendant  testified  that  the  relation 

B.  B.,  T.  m. 


never  had  existed,— Brfii,-  letters  written  by 
defendant  to  third  paxiies*  representlag 
the  same  person  mmw  ag«rt*  were  adnis* 
slble  in  evidence. 
Hoemer  v.  Oroat  (Mass.)  78 
IS.  Tbe  execution  and  delivery  of  a  chattel 
mortg^affe  are  not  evidence  of  title  to  the 
property  Included  therein,  as  against  a  stran- 
ger. 

OObi  V.  ChMa  (Mass.)  203 

18.  Where  the  memorandum  of  a  con- 
tract is  not  sufficient  to  satisfy  the  Statute 
of  Frauds*  Its  admiasioai  as  evidence  be* 
comes  harmless  error,  when  later  evidence 
shows  that  the  contract  was  modified,  and  the 
action  was  predicated  upcm  the  all«red  con- 
tract. 

iOnjt&T.J'bAtf- (Vt)  834 

c.  private  SiUriu;  Booki  ef  Aeeount. 

14.  Books  of  original  entriea  of  a  por^, 
supported  by  the  suppletory  oath  of  the  per- 
son making  the  entries,  are  not  conapetent 
evidence  to  show  that  coods  were  mU|  oa 
the  credit  of  defendant. 

*  AleaiaTider  v.  Kaiter  (Mass.)  795 

15.  They  areadmlssibl^  however,  to  prove 
tbe  sale  and  delivery  of  goods.  Authorities 
cited.   Id.  796 

16.  A  creditor's  entry  upon  his  own  books 
of  an  alleged  payment  on  account,  ^  a  debtor, 
is  not  competent  evidenee  of  audi  paap- 
ment,  as  against  the  debtor,  to  vesaore  ute 
bar  of  the  Statute  of  ZdmltaUcms. 

L&be^  V.  Brovn  (Me.)  848 

17.  A  party  is  never  permitted  to  Introduj^ 
entries  made  by  himself  In  suppoit  of  bis  own 
case,  except  where  they  are  offered  to  prove 
eliarses  la  shop  books*  Authorities  cited. 
Id.  249 

18.  Entries  In  books  of  a  ph^rsldaai. 
made  In  his  regular  course  of  business,  of 
charges  against  a  town  for  medical  servlees 
rendered  to  a  pauper,  and  of  payment  there- 
of, are  admissible  in  evidence  to  show  that 
such  services  were  rendered  and  paic(  for, 
where  the  physician  Is  incompetent  to 
testify. 

Town  of  Bridgewater  v.  Tcwn  cf  Boxlniry 
fCoon.)  164 

19.  The  limitation  that  this  khid  of  proof 
is  only  admissible  where  the  transacUon  U  di- 
rectly between  the  original  debtor  and  credi- 
tor, applies  to  the  admusion  of  a  party's  own 
entries  In  his  own  booka,  and  haa  no  appli- 
cation to  eontomporaaeons  entries  by 
third  persons  in  the  usual  course  of  business. 

Id, 

20.  It  is  not  necessary  that  such  entries, 
to  be  admissible,  should  be  atfainst  the  in- 
terest of  the  person  making  uiem.  Jd. 

21.  Relief  furnished  to  a  needy  panper 
by  a  town  pursuant  to  a  duty  createo  by  stat- 
ute is  admissible  in  evidence,  either  to  Inter* 
nipt  a  settlement  by  commorancy,  or  to  lay 
the  foundation  of  a  claim  against  ue  town  for 
supplies  f  umlsbed  to  such  pauper.  Id. 

1^.  An  entry  or  memorandum,  made  in  tbe 
usuid  coarse  of  business*  and  at  or  about 
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the  time  of  the  transMtion,  br  apenon 
not  a  party  to  the  action,  who  u  shown  to 
have  had  meaoB  of  personal  knowledge  of  the 
fact  recorded,  is  competent  evidence  of  such 
fact:  (1)  If  the  person  who  made  it  is  produced 
and  verifles  the  handwriting  as  his  own  and 
testifies  that  it  was  so  made,  and  correct  when 
made,  although  he  may  have  no  present  recol- 
lection whatever  of  the  transaction;  or  (3)  if 
the  person  who  made  it  is  dead,  and  hts  signa- 
ture or  handwriting  Is  proved,  and  he  does  not 
appear  to  have  had  any  Interest  to  falsif  v.  Au- 
thorities cited,  a.  166 

2S.  Entries  by  person  alnce  deceased* 
having  full  and  peculiar  means  of  tuiowledge, 
made  at  the  time,  in  the  regular  course  of 
business,  in  the  usual  and  proper  place  and 
manner,  especiallv  If  In  the  dischai^  of  one's 
dtaty,  are  admissiDle  as  part  ot  the  re«  gtm- 
tw.  AutborlUes  dted.  Id. 

24.  If  the  person  — n""g  the  entries  Is 
heyond  the  reach  of  prooess,  or  !s  Incompe- 
tent to  testify,  it  Is  the  same  as  if  he  were 
dead.   Authorities  cited.  Jd. 

25.  In  an  action  by  a  pbysioian  for  ser- 
vices, hts  bfKik  of  accounts  is  admissible, 
even  where  items  on  the  face  of  the  book 
wrae  not  charged  on  the  sune  day  when 
the  services  were  rendered.  Authorities 
dted.   id.  167 

36.  A  book  of  a  deceased  attorney  con- 
taining charges  relating  to  a  conunon  recovery 
were  admitted  as  tending  to  prove  a  life 
estate*  whve  it  appeared  l>y  the  book  that 
the  charaes  had  beoi  paid.  Authorities  dted. 

.  Id. 

S7.  Entries  of  cl&ar§^s  made  by  an  at< 
tomey  in  his  books,  showing  the  time  when 
a  certain  lease  prepared  for  a  client  was  execu- 
ted, which  charges  were  shown  to  have  been 
paid,  were  held  to  be  evidence,  after  the  at- 
torney's death,  to  show  that  the  lease  was 
executed  at  a  later  day  than  on  its  face, 
inasmuch  as  the  charge  for  drawing  and  en- 
grossing the  lease  was  due  several  months 
later.   Authorities  cited.  Id. 

28.  Where  It  became  important  to  prove 
that  an  execution  had  been  deliverea  to  a 
sheriff  who  was  dead*  and  whose  papers 
had  all  been  burned  with  his  house,  and  the 
only  evidence  waa  the  entry  by  an  attor- 
ney in  hla  register,  such  entry  was  lield  to  be 
competent  to  prore  such  fact  AuthoriUes 
dted.  Jd. 

89.  Original  entries  f>f  deceased  paiv 
ties  In  uelr  own  books  are  admissible* 
even  though  self-serving,  when  contempt>- 
raneons*  and  when  confined  to  a  transaction 
within  ttie  business  ot  the  por^.  Authorities 
cited,   id.  168 

IV.  Sbconimst. 

80.  The  contents  of  an  application  Ibr 
tnsnrmnce  are  provable  by  secondary  evi- 
dence; and  a  paper  which  purported  to  be  a 
copy  of  the  application,  and  which  contained 
printed  questions  and  written  answers  thereto, 
modnoea  by  a  witnesa,  was  admissible  In  evi- 
dence; and  oral  evldenoeot  the  contents  (tf  the 
>.  B.  B.*  T.  zn. 


written  answers  was  competent  to  pnm 
answers. 

.  WiiHanuon  v.  ChmMdffe  B.  R.€h.  {fbm.> 

81.  Where,  after  their  transmlarion  from  is 
inferior  court  to  the  superior  ooort,  the  origi- 
nal complaint  and  warrant  are  loot*  aaoosd- 
ary  evidence  may  be  eiven  of  Ihdr  eontests. 

BcudaJt  V.  BeynoldM  (Mass.)  307 

82.  It  was  competent  for  an  oOcer  v> 
■tate  that  a  tumbler  which  he  seised  under 
a  search  warrant  contained  Intoxicating  It 
qnor.  without  producing  It  oracoouBths 
for  its  absence.  Such  teettmoy  is  act 
secondary  evidence  within  the  row  that  the 
best  evidence  must  be  produced  unless  ^ 
stroyed  or  otherwise  accounted  for. 

CommoimtaUh  v.  WtHOt  (Mass.)  K 

V.  Paboiu 

88.  A  written  contract  must  be  a  biD^Bv 
obligation  in  that  parol  evidence  is  f**^"!^ 
ble  to  contradict  or  vary  It 

MoFarland  v.  Siket  (Conn.)  99S 

84.  Parol  evidence  mwelv  going  to  the  poha 
of  nondelivery  of  a  written  contract  does 
not  contradict  or  vary  it.  ieL 

80.  On  a  bill  to  redeem,  mortgagee  tmv 
show  by  oral  testimony  what  was  tbe  lesl 
debt  or  obligation  which  tbe  asortpbce  wis 
given  to  secure,  and  that,  after  it  was  fdven.  Oe 
parties  agreed  that  it  should  be  held  ae  se- 
curity  for  a  new  and  diff^vnt  debt. 

Taft  V.  Btcddard  (Mass.)  1«1 

80.  Whwe  defendant  re^  his  defense  of  par- 
ment,  in  an  action  for  purchase  price  of  goods, 
upon  the  transfer  of  stock  absolvt«  on  fu 
face,  plaintiff  may  contradict  this  by  otil 
evidence  that  the  stock  was  taken  mm  se- 
curity for  the  price;  and  a  lender  back  ot  tbe 
stock  18  not  a  oondidra  precedeat  to  Ibe  i^hc 
of  action. 

BtUman  v.  AbweU  (Masa.)  19 
87.  A  covenant  in  a  deed  against  iDcms- 
b ranees  would  exclude  proof  of  a  < 


poraneous  oral  undert  SiHny  of  a  larger 
scope*  upon  tbe  same  consideration,  aitf  to 
add  a  f  uruer  obligation  to  those  aaaDOHd 
the  oovenantw;  but  it  to  olherwiw  whm  1m 
attempt  to  to  cut  the  latter  down. 
Sllfnn  V.  BounmifOiaB^)  80 

88.  Where  It  was  orally  agreed  that  in  nr 
sideration  of  a  certain  sum  defendant  was  K» 
deed  to  plaintiff  certain  land  uid  makea  lease 
of  a  certain  hall  for  the  term  of  five  yean,  asd 
also  to  cement  the  odiars  of  the  hsJl  and  pot 
in  a  bard-plne  floor;  and  the  deed  and  leas* 
were  duly  executed  and  the  consldentioB  paML 
—HMd,  the  contract  to  cement  the  eeDnr  mA 
put  in  the  floor  was  neparmbla  from  tteieat 
of  the  oontraet,  rebnng  to  a  sabled-BaaMw 
distinct  from  anything  meatkmed  n  ibe  deed 
and  lease,  and  pud  evldenea  thereof  wm  ad- 
missible. 

Orafdm  v.  Pmpm  (Haas.)  M 

89.  Parol  evidence  Is  not  admfadUe  to  a^ 
feet  a  written  contract  in  irtd^ 
have  plainly  expressed  tbetr 

Ammr.Biiok$Ottm.) 
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40.  When  the  pradency  of  another  salt  for 
tbe  same  cause  of  actton  ia  pleaded  In  bar,  parol 
evidence  ia  adminibleto  enow  that  tbe  eaoae 
of  a«tion  Is  tbe  aame  la  bothsalta.  Car- 
penter  and  Loomis,  JJ.,  dissent 

Damon  t.  Dmny  (Conn.)  261 

YI.  Deciasationb. 

41.  Where  the  qnestion  Is  whether  a  party 
accepted  a  lease,  a  declaration  of  his,  accom- 
panylDg  the  act  of  taking  and  reading  the 
leMe*  about  aceeptlne;  and  signing  it.  Is 
competent  as  part  of  the  re«  ^stm. 

Uila.  T.  iSKswtu  (Mass.)  87 

42.  When  an  act  of  a  partr  la  admissible  in 
eriden^e,  any  declaration  or  bis,  iMseompm- 
i^lBf  and  giving  character  to  tlie  aet,  is 
eompetmit.  AuUiorities  cited.  Id.  88 

48.  After  a  conveyanoe,  the  declarations  of 
erantor  in  disparagement  of  bis  grant,  made 
ui  the  absence  of  his  grantee,  are  not  admis- 
sible against  grantee. 

ChoM  T.  BoTion  (Mass.)  232 

44.  Declarations  of  a  deceased  former 
owner  during  bisownership,  tending  to  prove 
the  existoice  of  a  right  of  way  over  it,  are 
eonmetent  against  present  owner. 

SmaM  T.  Doggm  (Uass.)  756 

45.  In  an  action  for  Injury  to  plaintiff, while 
in  tbe  act  of  leaving  defendant's  car,  dedarap 
tioDB  by  tbe  oonductor,  immediately  after  the 
accident,  to  tbe  effect  that  plaintiff  was  not  In 
fault,  which  were  mere  ezpreMlons  of 
o^nion,  were  properly  ^Kelnaod. 

Wmammm  t.  Caiabriiign  &.  &.  Qo.  (Mass.) 

750 

4A.  In  an  action  for  an  ananlt*  whne  tes- 
timony tendins  to  show  that  defendant  was 
acting  in  self-cwfenee  and  that  he  was  severely 
beaten  was  admitted  without  objection,  other 
testimony,  showing  that  dnring  his  confine- 
ment he  made  eomplafa&ts  of  pain*  was 
competent, 

OmmomosattA  t.  lar^  (Hasik)  717 

47.  A  person  may  testify  to  the  date  of  bis 
ovrn  birtlk  The  certificate  made,  evidence  by 
Pub.  Btat.  chap.  82,  §  11,  is  hearsay  and  no 
more  likely  to  be  accurate  that  the  statements 
of  the  party  concerned,  based,  as  It  must  be  on 
fiaj&ily  tradition  and  fortified  by  bis  know- 
ledge of  himself. 

QommenimaMh  t.  BUiuirmm  (Mass.)  84 

VIII.  EXPEBTS. 

48.  Much  must  be  left  to  tbe  discretion  of 
the  presiding  judge  In  determining  the  qnal- 
iflcations  of  expert  witnesses;  and,  although 
the  qualifications  of  a  witness  to  testify  as  an 
expert  are  very  slight,  the  admission  of^Us  tes- 
timony Is  not  a  ground  for  a  new  trial. 

TForrvn  v,  BepencerWaU^  Oo.  (Mass.)  603 

40.  On  tbe  trial  of  an  indictment  for  incest 
by  a  father  upon  a  daughter,  the  testimony  of 
medical  experts  as  to  tbe  daughter's  condi- 
tion soon  after  the  commission  of  the  offense 
is  admissible. 

ComTnonwealth  v.  Ljftw  (Masa)  8S 
IT.  B.  B.,  T.  m. 


IX.  COMPBTBHCT;  WkiOHT. 


60.  Where  defendant's  witnesses  swear  to  a 
fkct  only  as  an  inference  f^m  tbe  exist- 
ence of  another  fact,  the  question  whether 
the  fact  from  which  the  main  fact  Is  Inferred 
is  true  becomes  material,  and  may  be  contra- 
dicted by  testimony  of  plaintiff's  witnesses. 

Weniworth  v.  Eastern  B.  B.  Oo.  (Mass.)  855 

61.  In  an  action  to  recover  for  sand  sold 
and  delivered,  evidence  on  the  part  f>f  tlie 
purchaser  to  show  how  much  sand  was  used 
with  each  cask  of  lime,  and  how  many  casks 
of  lime  were  used  in  making  the  mortar,  and 
that  all  tbe  sand  was  used  therefor,  conpled 
with  testimony  of  enerts  to  prove  that  the 
quantity  of  sand  could  be  measured  in  such 
manner. — Bdd,  admissible  to  prove  the 
qoantitjr  of  sand  fbmlshed. 

MiOer  v.  SAoff  (Mass.)  183 

S2.  A  charge  to  the  jury  upon  the  effect  of 
the  preponderance  of  evidence  for  either 
pmtj  is  faulty  In  not  tolling  the  Jury  that  in 
case  of  an  exact  equipoise  In  the  evidence  the 
verdict  should  be  for  tbe  defendant. 

OittfSank  tifUfowBaven't  Appeal^OouiL)  649 

Bbibfb  and  Kotk 

Judicial  notice;  taken  of  attorney.  (Me.) 

888 

Taken  of  course  of  nattire,  seasons,  times, 
etc   (Vl.)  498 

When  papers  are  offered  in  evidence,  the 
court  can  take  no  Judicial  notice  bow  th^  are 
obtained,  wh^her  UtwfuUr  or  unlawfully. 
(Uass.)  lS9 

Presumption  that  every  one  acts  In  com- 
pliance with  tbe  law.   (Mass.)  127 

Is  that  one  Intends  to  claln  his  rl^ts.  (Mass.) 

787 

Borden  of  proof ;  Is  on  par^  having  the 
affirmative  of  the  issue.   (Msm.)  878 

Of  ownership  of  vessel;  where  writ  issued 
against  ownmbyfletltknu  names.  (Mass.)  106 
Of  coasidantton  In  actira  on  note.  (^Lua.) 

788 

DtHnmientarr.  Admissibility,  as  against 
principal,  of  receipt  by  agent.   (Mass.)  021 

Admissibility  In  evidence  of  papers  executed 
In  name  of  another,  by  one  as  sttonuy  under 
seal.   (Mass.)  128 

Judicial  records.  (Mass.)  703 

Admissibility  of  auditor's  report.  (Me.)  342 

Requisites  and  admissibUity  of  copies  of 

public  documents.   (Mass.)  297 

Books  of  Account.   (Me.)  249 

Not  admissible  upon  Issue  as  to  whom  credit 
was  given  for  goods  sold.   Qfasa.)  795 

Book  entries  are  competent  evldeiice  of  sale 
and  delivery.   (Mass.)  798 

Admissibility  of  entries  in  books  physi- 
cian, made  In  ue  regular  course  of  businass,  of 
charges  against  town  for  medical  services  to 
pauper.  (Conn.)  16^  1S5 

l4ofee^ntl  books  or  books  of  science  or 
medical  books  are  not  admisdble  in  ertdenee. 
(Me.)  829 
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ftvidenoe  of  hocHu  or  papers  in 
poueaiion  oT  cm  IMng  Ui  another  State. 
(Mbsi.)  751 
Pari^  Toc(Hitndlct,Tarr,orezplsIn  writ- 
tmlnstnimeDt.   (Me.)   970,  338,  229;  (Hass.) 

118, 114,  802,  844, 42S.  480,  518 

To  explain  latent  amUgal^.  (Me.)  838.  330, 

844 

Not  admlvlble  except  In  caw  of  amUgafty. 

(Conn.)  302 
Admissible  to  explain  latent  ambiguity  or  to 
Identify  subject-matter  of  contract,  (mass.) 

102 

Contract  la  not  amblgnoua  merely  because 
uninformed  penons  mar  beonable  to  Intwpret 
It.   (Me.)  644 

To  restrict  general  corewmt  agalnit  Incum- 
brances,   (Mass.)  844 

An  oral  agreement  sought  to  be  proved  must 
relate  to  a  diBtlnct  tubject-matter  from  that  re- 
duced to  writing.  (Haas.)  43S 

An  oral  agreement,  to  be  admlsdble,  must  re- 
late to  something  future  In  reference  to  the 
agreement  reduced  to  writing,  and  must  pre- 
suppose that  the  agreement  in  writing  has  been 
earned  out.   (Mass.)  436 

A  writing  is  to  be  r^arded  as  a  complete 
statement  (u  the  transaction,  and  must  uiow 
upon  its  face  that  it  Is  Incomplete  in  order  to 
render  eridence  of  oral  agreement  admissible. 
(Mass.)  436 

Where  one  part  of  a  transaction  Is  reduced 
to  writing,  any  agreementas  to  which  the  writ- 
ing Is  sUrat  may  DO  proved  by  paroL  (Mass.) 

425 

Evidence  of  a  parol  agreement  is  admissible 
where  It  has  served  as  an  Inducement  to  sign 
a  writing.   (Mass.)  ^ 

A  memorandum,  under  the  Statute  of  Frauds, 
cannot  be  enlarged,  varied,  or  contradicted  by 
parol  evidence.   (Mass.)  436 

Admissible  to  show  a  separate,  distinct,  and 
Independent  oral  agrement   (Mass.)  844 

To  show  that  a  transfer  of  stofdi,  valid  on  Its 
face,  was  for  colUteral  security.  (Mass.)  780 

Admissible  to  show  that  a  written  order  was 
not  intended  as  a  contract,  but  that  delivery 
thereof  by  the  agent  to  his  principal  was  to  lie 
delayed  and  the  maker  to  have  the  option  to 
countermand.   (Mass )  802 

A  ship  was  warranted  to  depart  with  con- 
voy; parol  evidence  was  held  admissible  to 
show  "at what  place  for  such  avojage convoy 
was  usually  taken."  (Me.)  844 

Admissibility  of  evidence  of  usage  to  explain 
meaning  of  language  In  contract.   (Me.)  843, 

844 

Words  having  a  known  legal  meaning  can- 
not be  diown  to  have  been  used  In  a  different 
sense.   (Me.)  848 

DedaratioBfl;  when  admissible  as  part  of 
therMseatsa.  (Conn.)  105;  (Mass.)  87,  700, 

761 

Of  grantor;  when  admissible  for  or  against 
grantee.   2fote.  234;  (Mass.)  328,  324;  (R.  L) 

867,  868 

Of  grantee  to  establish  trust.  (Conn.)  075 

s.  B.  B..  T.  HL 


Acts,  declarations,  and  seMiiieufcs  M  parthi 
to  a  grant  are  admissible  In  ervMaDce  to  ibov 

contemporaneous  oonstructiom  pat  apoa  h- 
stmment  1^  parties.   (Mass.)  fiB 

or    conspirator    against  o^omsTKiatac. 

(Conn.)  851,  853;  (R  L)  886 

Declaration  must  be  conomnltant  with  tibe 
principal  act   (Conn.)  SS 

Exclamations  of  ndn  br  party  injtned. 
(Mass.)  ^   'T-^  J 

HeaxMy.  (Mass.) 

Right  of  person  to  te^ff  sm  to  his  am* 
mg^  ordate  of  his  birth.   (Mass.)  U 

Admissibility  of  evidence  as  to  teadmoi^  of 
witness  on  prior  trimL  (Conn.)     ,  88 

SiffiubtvreB.  (Mass.)  101 

Admissibility  of  expert  evideroe  in  sb  h- 
tlon  for  personal  injunes.  (Me.)  US 

QuaUflcatlon  of  experts  to  testify.  (Mm.) 

9BS 

The  province  of  the  court  is  to  detennfat 
upon  the  eotupetener  of  evidence,  and  not 
its  auAeieBey.   (N.  H.)  « 

No  fact  neoesBwy  to  form  the  cmnectloa  be- 
tween the  fact  ofnred  in  proof  and  tha  poisi 
In  IsBoe  can  be  offered.  (Haaa.)  IC 

The  beet  evidence  must  be  olERed  In  aO  caaei 
where  the  par^  oUvdng  proof  holda  Uw  bttt 
evidence,  and  aoes  not  explain  its  absnee. 
(Mass.)  » 

Witnesses  are  to  state  facta  and  dxcam- 
stances  only.  (Mass.)  Ol 

Defendant  cannot  give  in  evidence  an  oa- 
standing  title  acquired  from  a  third  penoo 
pending  suit.   (Me.)  S9 

Evidence  must  correspond  with  all  aDm- 
Uons  and  be  confined  to  point  in  iasue.  Qbs.) 

The  lotrodnction  of  Immaterial  ertdeoee  ii 
no  ground  for  a  new  trial  if  the  Jury  are  it- 
Btructed  to  disregard  it  and  were  not  prejfr 
diced  thereby..  (M&)  W 

Because  a  set  of  men  have  committed  <n 
crime  It  bnotproofofoommiasioaftfaaochct 
(Conn.)  8H 

EXCEPTIONS.   See  Apfku.;  Ajtsmu 

TION  AND  RbFBRBNCB,  0;  C^STIORaU; 
CRiHiKAii  Law,  40;  Tbiai.,  4,  5. 

1.  An  exception  to  the  sbct  of  the  Judge  in 
deferring  the  eonaidar»tionof  raqpseala 
for  special  inatmctlona,  preaented  duriag 
closing  arguments  and  without  their  havinf 
been  ^owq  to  the  opposite  counsel  untfl  aftv 
the  charge  to  the  jury,  is  not  weU  tah-an 

BoniM  V.  CoMoTiif  (Mass.)  yjg 

3.  If  question  of  law  is  nrroncinnalr 
submitted  to  the  jury  and  correetlx  d» 
elded,  there  is  no  ground  for  any  «>Tfw><tffi 

Binda  v.  CoUU  (Mass.)  MSB 
8.  The  bill  of  exceptions  mutt  oo»tefa 
enough  to  enable  the  court  to  see  that  the  pai^ 
was  actually  Injured  by  the  exdoaioB  oC  ite 
testimony  of  a  witness. 
Wamtk  T.  i^wnwr  Ifoter  Cb.  (SCaaa.)  801 

4.  A  queation  will  net  be 
nnleaa  raiaed  by  the  excepUws. 

MUet  V.  Tom  «i ASboavf  (VL) 
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5.  Bzoeptions  to  detached  **portif>ns  of 
the  judge  8  ehwget**  when  no  reuons  for 
the  objectioiii  are  lUted.  glTina;  the  Judge  the 
opportunity  to  correct  any  aecldental  inaccn- 
rapT.  vill  not  be  cotundered  unless  It  is 
xoMe  to  appear  that  there  ia  some  substantial 
error  which  misled  the  jarr. 

Rock  V.  Indian  Orchard  MSU  (Mass.)  69 

6.  Exceptions  will  not  l>e  eaetalned  when 
they  do  not  show  that  the  excepting  party 
was  BMrioTod  Iqr  the  ruling  exeeptol  to. 

WaUace  v.  Freeman  (He.)  50 

7.  On  ezoeptkms,  a  petition  ▼•rifled  by 
oath,  under  ''knowledge.  Information,  and 
belief**  merely,  isinenffleient*  under  court 
rale  No.  80. 

BadU]/  T.  Wataon  (Bfass.)  867 

Bbiefs  and  Nona. 

General  exception  to  entire  charge  cannot  be 
sustained  where  anv  independent  portion  ex- 
cepted to  is  sound  law  and  appUcable  to  the 

case.   (He.)  617 

To  admitelon  of  evidence.  (Mass.)  183 
Party  must  show  how  he  was  aggrieved  by 

ruling.  (Me.)  617 
Only  testimony  stated  in  bill  considered. 

(Me.)  375 
Findings  of  fact.  (Mass.)  709 
Presumption  Is  in  favor  of  a  rallng.  (He ) 

839,  811 

EXECUnoH.  Bee  Attobnxt  astd  Cli- 

EHT,  5,  6. 

1.  An  officer*  holding  the  ezecntion  Issued 
tipon  a  judgment  in  remin  the  acticnt  in  which 
an  attachment  was  made  and  receipt  b^en,  but 
not  holding  the  receipt*  cannot  legally 
demand  the  property  attached  from  the 
receiptor  so  as  to  subject  the  property  to  the 
lien  Imposed  by  the  oridnat  attachment 

Davit  V.  Moloney  (He!)  880 

2.  Trespass  may  be  maintained  agrainet 
such  officer  for  seising  such  property.  Id. 

8.  The  return  of  a  levy  upon  real  estate, 
sot  sisacd  by  the  officer,  may  be  amended 
by  allowing  the  officer  to  sign,  when  It  states 
facts,  and  the  rli^ts  of  timocent  purdiaeers 
have  not  Intervened. 

Br^Y.Bo^fionQSe.}  883 

4.  ThesecondseizuMof  thelandandaxecord 
thereof,  after  the  failure  of  the  purchaser  to 
pay  his  bill,  is  tmnecessary;  ana  a  second 
•ale  after  a  new  notice  will  make  a  good 
tlllc  to  the  land.   Pub.  Stat.  chap.  173,  §  8. 

Oroaeher  v.  Oesting  (Mass.)  839 

5.  A  judgment  creditor  may  maintain  a 
suit  In  equity  aninat  the  debtor  and  any 
person  who  hdds  the  title  to  the  debtor  a 
real  estatCt  In  order  to  reach  such  property 
for  the  satisfaction  of  the  Judgment  debt. 

^u^ttsbi  8at>.  Bank  v.  Groaman  (Me.)  380 

6.  In  an  action  upon  a  recognizance,  taken 
before  a  special  justice,  as  security  for  one 
who  had  been  arrested  upon  an  ezecntion 
for  costs,  upon  a  claim  against  him  as  ad- 
ministrator personally, — no  affidavit  being  re- 
quired to  justify  an  arrest  upon  the  execuUoo, 
and  the  arrest  being  warranted  without  special 

K.  B.  a.,  T.  m. 


luBtruotion,— jaUd,  that  the  spedsbl  Justice 
coQld.  nndu'  the  statutes,  tan  the  recogni- 
sane*  at  other  times  than  the  regular ly 
MDointed  seaalons  of  court 
Qitiba  T.  Tbytor  (Mate.)  80i 

Briefs  and  NOTEa, 

Writ  from  court  ot  competent  jurisdiction 
is  sufficient  protection  to  officer.   (He.)  880 

Attachment  of  property  consigned  to  a 
merchant;  right  of  plaintiff  to  possession; 
power  of  merchant 8ul»eqaeatly  to  w^ve  Hen. 
(Mass.)  834 

Levy.   (Me.)  033 
Amendment  of  return  of  levy.   (Me.)  283 
Practice  as  to  sdzute  and  sale  of  land. 
(Haas.)  880 

EXECVTORS  AND  ADMINIBTRA- 
TOBS. 

I.  AFFonimm;    AiaasmjuaOB  db 

Bonis  Noir. 
n.  A88XT8;  Dbbts. 
nL  Accotnrrs;  Liabtlitt 
rv.  Sale. 

Y.  AcnoNB  By  akd  Aoaihst;  Clazms. 
YI.  Bond;  Scbbtieb. 
Briefs  ahd  Notes. 

See  Devise  and  Leqaot;  Descent  and 
DiarrBZBimoN;  Mobtqaob,  88;  Nsau- 
asNCB,  17;  Wizj<. 

I.  AiTonmcsHT;  Aduinibtba.tob  db  Boris 

NON. 

1.  Under  Pub.  Stat  chap.  85,  §  IS,  {uvvld- 
ine  that  letters  testamentary  shall  not  be  erant- 
edtipon  the  estate  of  a  person  until  his  death 
is  certified  to  the  town  clerk,  the  latter  Is 
the  clerk  of  the  town  where  the  tnrobate  court 
is  held. 

Baktr-w.IS^obai«Churt(R.l.)  368 

3.  When  the  adndnistntor  Is  removed,  ttie 
administrator  de  bonis  non  Is  entitled 
to  receive  the  assets  in  specie;  and  the  pro- 
ceeds of  real  estate  sold  are  considered  as  as- 
sets; and  money  In  the  liands  of  the  admlnis- 
tnUor's  counsel  may  be  recovered  by  trustee 
process. 

Jfar»I  V.  Babbitt  (Mass.)  834 
8.  In  a  proceeding:  ^7  an  administrator  de 
Ixmit  non  to  recover  the  assets  of  the 
estate,  the  burden  of  proof  does  not  rest  up- 
on him  to  show  that  the  executor  had  not  law- 
fully expended  the  fund. 
Minta  V.  EttaU  ofSetdey  (Mass.)  488 

4.  An  administrator  de  b<mi»  non  may  pro- 
ceed against  the  insolvent  estate  of  the 
deceased  executor  for  any  balance  due  the 
estate.  Id. 

n.  Assets;  Debts. 

6.  Money  received  by  an  admlDtstntor 
upon  a  judgment  of  the  Court  of  Commission- 
ers of  Alabama  Claims  becomes  assets  in 
his  hands,  to  be  administered  and  distributed 
by  him  as  part  of  the  personal  est^  of  Ids  in- 
testate. 
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6.  The  decree  of  diatribntlon  of  the  per- 
sonalty of  tnteetate  should  include  all  tbe 
heira  living  at  the  death  of  Intectate* 
naming  each  one  and  his  share;  the  Bhare  of 
one  deceased  should  be  decreed  to  be  |>ald 
to  his  executor  or  administrator.  Id. 

7.  The  holding  the  fact  of  a  debtor  takins 
aduiBlstratlon  npoa  the  estate  of  h& 
creditor  to  be  a  parment.  may  be  deemed  a 
legal  flciton,  adopted  for  the  purposes  of  justice 
and  cooTenience.  as  well  as  from  considera- 
tions  of  policy,  and  calculated  geaerally  to 
promote  justice;  bat  snch  iQgal  fiction  will 
never  be  allowed  to  go  so  far  as  to  work  wrong 
and  Injustice. 

Lyon  V.  Oagood  (Vt)  63 

6.  The  liability  of  the  estate  of  a  feme 
covert  for  her  ftmeral  expenses  and 
charges.  Is  not  exonerated  by  the  recovery  of 
a  judgment  against  her  btuband  for  such  ex- 
penses, which  remains  nnsatlsaed. 

Petition  <tf  Johiixm  (R  L)  085 

9.  Wbere  it  appears  that  the  note  in  suit 
was  given  by  the  widow  of  deceased  in  par- 
meat  of  her  hnsband's  debt,  and  that  ue 

V  creditor  received  it  as  such  at  her  request  and 
receipted  his  bill  against  the  husband's  estate, 
there  was  sufficient  e<Hwideration  for  the 
note,  although  the  widow  was  under  no  legal 
UaUllty  to  pay  her  husband's  debt,  and  though, 
at  the  time  of  the  giving  of  tbe  note,  adminls- 
tlcn  had  not  been  taken  out  on  the  husband's 
estate. 

Carpenter  v.  Page  (Mass.)  911 

10.  Where  the  debt  of  a  husband  Is  paid  by 
the  note  of  his  widow  who  Is  entltleci  to  ad- 
minister on  his  estate,  the  consideration  Is  suf- 
ficient  Authorities  cited.   idL  918 

m.  Accounts;  LiABtLnr. 

11.  An  executor,  also  named  as  trustee  In 
a  win,  giving  bond  only  as  executor,  is 
chargeable  for  the  property  In  his  ban<u  in 
his  capacity  as  executor,  antU  he  has  given 
bond  and  charo'ed  himself  as  trustee. 

Briggt  v.  BapUat  Church  (Me.)  881 

12.  It  is  the  duty  of  the  administrator  to 
keep  the  fbnds  of  the  estate  distinct  from 
his  own,  and,  If  he  does  so,  he  will  not  be  ah- 
solutdy  and  personaUy  bound  as  a  debt- 
or, if  the  funds  are  lost  without  Us  fault 
Authorities  cited. 

liana  V.  Babbitt  (Itlass.)  826 
18.  An  executor  is  chargeable  only  with 
simple  interest,  although  lie  mingled  and 
loaned  the  fbnds  of  tbe  estate  with  his  own, 
when  he  did  so  In  good  faith,  disclosing  all 
the  profits,  and,  wiuaout  f  auU  or  want  of  pru- 
dence, BofFered  some  losses,  but  claimed  no 
deduction  therefor,  and  nothing  for  his  ser- 
vices; when  snch  Interest  exceeds  wbat  he  ac- 
tually received  on  the  fands,  and  the  funds 
had  not  been  used  In  business,  trade,  or  spec- 
ulation. 

EeUtUitf  PtrkiiiM-r.HoaMerayK.)  471 
14.  When  an  administrator  has  Invested 
the  trust  fbnd  in  business  or  speculation, 
he  is  Imand  to  account  for  the  profits  or  In- 
terest as  a  penalty.   Authorities  cited.  Id. 

16.  Whether  an  executor  Is  chwged  with 
H.  K.  B.,  T.  m. 


interest  depends   upon  tbe 
stances  of  each  case.   Aathoritses  aiad.  U. 

16.  It  is  for  the  probate  court,  exehi- 
slvely,  in  the  first  instance,  to  detersJuii 
for  what  the  executor  shall  aceourt; 
and,  if  tliere  are  others  who  should  account  lo 
the  estate,  to  determine  whether  the  ezeoucr 
has  failed  in  dutv  In  n^ecting  to  cmpri 
them  to  do  so;  and.  In  a  proper  case,  to  gmol 
leave  to  sue  on  the  execnlw's  bum^ 

Cummingt  v.  Oumming*  (Haas.)  4tl 

17.  A  residuary  legatee,  ^titled  to  a 
share  in  the  reversion  of  a  trust  fond,  eithe 
under  the  will  or  under  the  Btatata  of  Dtotribo- 
tions,  has  a  right  to  enter  an  appeal  ft 

a  decree  of  the  probate  court  alknri&g  the 
final  sbcoount  of  the  exeeutrix  of  tbainB.— 
she  being  a  person  aggrieved,  wlihla 
Btat  chap.  166.  §  6. 
Pierte  v.  Govid  (Mass.)  411 

IV.  BiUB. 

18.  Under  Fub.  Stat.  chap.  189.  §  11^  as 
heir  or  devisee  can,  within  three  yeazasad  ax 
months  after  the  probate  of  the  will»  iua— 
ber  or  alien  the  real  estato  ao  m  to  a&et 
the  sale  thereof  tbe  executor  or  adnin^ 
trator. 

F^ion  cfJoknMon  (R.  I.)  <» 

Id.  Probate  courts  may  anthoriae  tbe  sale 
of  real  estate  for  the  payment  of  debts  mX  maf 
time  while  It  remams  in  thehands  athmin 
or  devIseeSb  Authwitles  dted.  H 

y.  Acnoira  Bt  and  Aoainst;  Cudeb. 

90.  An  executor  giving  a  bond  to  ftj 
debts  and  iMacIea,  and  takbig  flie  irtiaie  e- 
tate  In  his  hands,  retundnc  no  toveBtoty 
thereof,  cannot,  in  a  suit  Djr  an  eelals 
creditor,  set  up  his  own  elatsa  agaiairt 
the  estate  to  defeat  the  claims  of  oibets:  dot 
can  he  escape  liability  by  merely  slkoviai; 
that  he  was  not  aware  of  the  existence  ol  the 
particular  debt. 

JenJdniy,  Wood  (Mam.)  »; 

81.  The  executor  or  adminiBtralDr  oif  k 
insf>lvent  estate  is  the  proper  pac4y  te 
maintain  an  action  for  the  reeoreiy  of  arep- 
er^  oonvejed  by  the  deceased  im  ftmnd 
of  his  creditors.  In  case  of  Ills  refusal,  mm. 
.rVvstv.XAAyi'Me.)  m 
38.  The  prolMte  records  alone  are  the  prop- 
er evidence  to  show  tliat  the  plaintiff  Is  a 
nombtal  party  only.  In  trover  lij  as  esse- 
utor  to  recover  the  value  of  pemoud  pMi^ 
erty  belonging  to  the  estate. 
Buck  V.  ^eh{Me.)  m 
28.  Where  a  contract  between  the  p**^"***' 
and  the  heirs  of  the  maker  of  the  note  ia 
suit  one  of  whom  was  his  «atecut<w.  wm 
reduced  to  a  written  form,  wbldt  plaiiriy  hs- 
ported  that  a  suit  was  to  be  brongfat  upon  tte 
note  against  the  defendants,  and  ttmt  a  nets 
then  ^ven  by  the  said  heirs  tndlvidaany  m 
the  plaintiffs  was  Intended  to  saeua-a  At 
plalntiiBi  against  the  eaala  of  aaeh  si^ 
such  written  evidence  of  the  agMSMssl  «■- 
tereA  Into  cannot  be  contracmrta4  \f  ifts 
testimony  of  the  treasurer  of  the  phU stiffs.  Aat 
the  note  upon  which  the  suit  was  Iram^ 
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bad  been  paid  and  surrondered  to  him,  it 
plainly  appeuing  that  the  testimony  was  fmly 
a  Tenoou  of  the  same  transaction  wUieh  was 
embraced  in  the  written  contract 

/nAa&.^JV(?rtAd(mwffAT.  iriMd(Ma88.)  129 

84.  The  execution  of  the  instnimoiit  to 
macare  the  plalntiAs  aealust  the  eoata  of 
the  suit  does  not  show  sucn  an  interest  In  the 
suit  Itself  as  to  render  the  exeentor  a 
neceMWT  party  thereto,  or  constitate  the 
«zecu(or  the  real  plaintlfl  in  a  legal  sense. 

Zi. 

85.  Where  an  »ttom«y  entered  Into  a 
-writtoi  eoutrMt  to  eolleol  a  elmlaa  for  26 
per  cent  of  the  nM  amount  recovered,  and, 
^th  the  assent  of  his  client,  entployed  an- 
other attorney  to  assist  in  the  said  collec- 
tion for  2  per  cent,  and  perform  other  services 
for  further  compensation,  and  delivered  to  him 
the  written  contract  as  Beonrity;  and  In  fur- 
therance of  this  arrangement  uie  client  exe- 
cuted to  the  second  attorney  a  power  of  attor- 
ney authorizing  him  to  collect  and  pay  over, 
but  providing  that  he  should  look  to  the  first 
«ttom^  for  all  compensation, — Bald,  In  an 
«etion  on  the  contract  for  the  25  per  cent,^ 
that  the  administrator  of  the  first  attor- 
ney was  properly  made  a  party  plaintiff 
on  his  own  application. 

SamHion  v.  Lamphaar  (Conn.)  147 

90.  On  admission  as  a  coplalntiif ,  an  admin- 
istrator has  a  right  to  adopt  the  allega- 
41ons  of  the  original  complaint,  so  far  as 

they  are  applicable,  and  supplement  and  mod- 
ify them  by  allegations  In  his  application. 

id. 

27.  It  ms  not  error  to  make  such  adminis- 
trator a  coplaintiS  without  first  requiring  him 
to  prore  his  legfal  appc^tmentr  the  de- 
f eiwant  in  his  answer  not  ba^ng  deided,  nor 
•fterwatds  offered  to  prOT«^  the  nmtrary.  Id. 

26.  After  the  admission  of  the  administra- 
tor as  a  coplatntifl,  the  declarations  of  his 
intestate  relative  to  the  execution  of  the  con- 
tract of  employment  were  admlselblei  under 
the  Act  of  1881,  chap.  99,  g  1.  Id. 

39.  The  Statute  of  ZJmitatlons  does  not 
begin  to  run  in  favor  of  an  administrator  un- 
til his  appcrintment  and  qnaUfloatttm.  Au- 
thorities died. 

AtiUm^Ji)AM0a(R  L)  68S 

VI.  Boin);  SUBBTISS. 

80.  Where  a  bond  of  the  administrator  was 

flven  to  secure  the  proceeds  of  real  estate  sold 
or  the  payment  of  debts  and  legacies, — Hdd, 
the  soreues  are  not  liable  for  the  proceeds 
of  real  estete  mviiA  under  power  la  the 
will. 

Jf^T.Atofs^2baIv(Maas.}  488 

81.  Where  an  executor*  who  Is  also  a  leg- 
atee, is  insolvent  at  the  time  of  his  appoint- 
ment, and  Is  Indebted  to  his  testator,  his  fitil- 
ure  to  pay  his  debt  Is  not  a  breach  of  tnist 
for  whi&  a  surety  on  his  probate  bond  is  lia- 
ble; and  if,  in  such  case,  uie  executor  in  his 
jfccconnting  treats  his  own  debt  as  avail- 
able assets,  and  the  probate  court  decrees 
'distribution  accordingly,  the  surety  is  not 
iMnnd  by  the  decree;  and  a  court  of  equity 
s.  K.  B.,  V.  ra. 


baa  jartsdlction  and  will  grant  relief.  False 
representations  by  the  execntrar  as  to  the  con- 
dition of  the  estate  will  not  affect  the  result. 
Lyon  V.  Oagood  (Vt.)  51 
82.  A  surety  cannot  go  back  of  the  de- 
cree of  distribution,  and  show  that  the  execu- 
tor had  a  claim  against  the  testator,  which 
should  liave  been  applied  on  the  executor's 
note.  Id. 

88.  Worthless  debts  due  the  estate  by 
the  executor  cannot  be  charged  as  assets, 
any  more  than  such  debts  of  another  party,  so 
as  to  render  the  exeontor'B  mrety  liable 

under  the  rule  that  debts  doe  by  the  executor 
are  deemed  assets  of  the  estate.  Id, 

BUBFa  AHD  NOVBB. 

Where  same  person  is  executor  and 
trustee,  he  must  give  bond  as  trustee  before 
he  can  exonerate  hmuelf  from  llabUi^  as  ex- 
ecutor.  (Mass.)  804 

Before  executor  can  be  lawfully  called  on 
to  charge  himself  with  value  of  trust  fund,  he 
should  be  required  to  give  bond  as  testament- 
ary trustee  under  the  will.   (He.)  881  ^ 

Where  executor  was  also  named  trustee  In  a 
will,  but  gave  bond  only  as  executor,  he  is 
chargeable  for  the  propei^ln  his  hands  In  his 
capad^  as  executor  until  he  has  given  bond 
and  charged  himself  as  trustee.  (Me.)  883 

A  trustee  may  execute  a  power  although  he 
has  renounced  the  executorship.   (Haas.)  489 

Transfer  of  proper^  from  one  capad^  to 
anothw,  where  same  persons  an  boui  execu- 
tors and  tmstees.  (Mass.)  '  804 

Power  of  admlnlstrattw  de  bonis  non  to 
rocovar  assets  of  estate.  (Mass.)       884,  489 

Mana^^emeat  of  estate;  debts;  as- 
sets; money  received  by  administrator  on  an 
awara  made  by  virtue  of  a  treaty  with  a  for- 
eign government.   (Me.)  247 

An  administrator  may  be  estopped  In  the 
same  manner  as  a  private  IndlviduaL  (Mass.) 

428 

Where  an  executor  la  also  an  heir  or  devisee 
he  holds  property  In  trust  for  his  own  benefit. 
(He.)  288 

Right  of  executor  to  recover  money  fraudu- 
lentiy  conveyed.   (Me.)  698 

If  a  debt  due  a  deceased  intestate  is  paid  to 
a  stranger,  the  administrator  may  collect  from 
the  stranger  or  ignore  the  transaction  and  col- 
lect from  the  original  debtor.   (Me.)  60 

Promissory  note  of  wife  in  payment  of  de- 
ceased husband's  debts;  consideration.  (Mass.) 

918 

Debts  due  by  executors  and  administrators; 
liability  for;  liability  of  sureties.   Ifote.  54. 

Limitations  on  the  rule  deeming  the  debt  due 
by  the  executor  or  administrator  as  assets  of 
theestate;  liability  of  surety  of  executor.  (Vt.) 

61 

Right  of  executor  to  pay  own  debt.  (Mass.) 

898 

If  an  executor  aufler  Judgment  against  an 
InsolTont  estate  without  representation  of 
Insolvency,  and  an  executltm  Is  returned  nulla 
tma,  It  Is  waste.   (Mass. }  898 
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Admintatntor  of  Insolrait  estate  b  tntwet- 
able  for  wbole  estate  In  his  handa  to  be  ap- 
plied In  general  dlstrlbntfon  anumg  creditors. 
(Hasa)  898 

Aetlone  by  and  against  estate.  (Coan.) 
148;  (Me.)  288,  284;  (Abtss.)  100 

Administrator  being  a  party  plaintiiT,  intest- 
ate's declarations  admissible.   (Conn.)  148 

Right  of  creditors  to  recover  property  fraud- 
ulenUy  conTeyed     decedent  (3le.)  008 

Notice  of  tfaoe  and  tdace  of  aal*.  (Mass.) 

104 

Aeconntlnfi'.   (Mass.)  801 
Parties  harlng  right  to  appeal  from  decree 
on  final  account.   (Mass.)  478 

Peraonai  liabUlty  of  execntor  ^ving 
bond  to  pay  debts  and  legacies.   (Man!)  8tc 

Executor  baring  given  bond  to  pay  debt  and 
legacy,  cannot  set  up  want  of  assets  as  a  de- 
fense to  suits  upon  the  bond.   (Mass.)  808 

Executor;  when  chargeable  with  interest  on 
money  mingled  with  his  own.   (VL)  471 

Ltablli^  of  sureties;  cmclusive  of  pro- 
bate settlsment.   2fote.  54 

Liability  of  surety;  rig^t  to  dispute  a  decree 
of  dlstribuliOD.   (Vt.)  51 

EXEMPTION.    Bee   Attachicbnt,  L; 

JUBT,  L 

EXHIBIT.   See  Pleadinq,  8. 

EXPERT    TESTIHOirr.    Bee  En 

DBnoB,  YUl. 

EXTRINSIC  EVIDENCE.    See  Evi- 

DBNCE,  V. 

FALSE  IMPRISONMENT.    See  Ab- 

BJtsr. 

1.  Where  a  police  oBeer  diaelubrMe  a 
person  arreeted  for  drunkenness,  withoat  a 
warrant,  without  making  the  eomplalnt 

against  him  required  by  Pud.  Stat.  chap.  207, 
g  26,  if  the  person  arrested  requested  or  con- 
sented to  the  discharge,  intendlQg  thereby  to 
release  any  damages  on  account  of  a  failure  to 
make  complaint,  and  the  agreement  tras  fairly 
and  IntelllgenUy  made,— he  Is  not  entitled  to 
damages. 

Caffrey  v.  Drvgtin  (Mass.)  018 

2.  Where  a  ear  -condnetor.  instead  of  ar- 
resting a  passenger  who  refuses  to  pay  his  fare, 
at  once,  and  taking  him  into  cnatody  in  his 
capacity  as  a  railroad  police  officer,  eanees 
him  to  be  itrreated  by  offleers  at  the  next 
station,  the  arrest,  if  unlawful,  was  an  as- 
sault and  a  false  Imprisonment  qy  inch  con- 
doctOT. 

KnO&Bm  T.  ^bsCsra  JS.  R.  €h.  (Mass.)  810 
Briefs  and  Notes. 

Power  of  police  officer  conferred  upon  em- 
ployees by  Pub.  Stat.  chap.  108,  §  18;  right  of 
conductor  to  authorize  arrest  by  an  offlcSr  at  a 
station;  liablU^  for  arrest  withoat  warrant 
(Mass.)  812 

Consent  of  person,  arrested  without  warrant* 
to  discharge,  without  eau]dalnt  bdhig  made 
B.  B.  B.»  V.  m. 


against  him  as  reqnlred  liy 
ficer  from  liability.  (Maas.) 

FALSE  PRETENSES. 

1.  The  ofltase  of  obtmlntng  wmagr  bv 
false  pretenses  Is  oomplete  in  a  eenlj  & 
this  State,  where  represent  ationa  «cre 
Blade,  and  from  which  a  cashier's  draft  for 
the  money  was  sent  to  the  defendant,  at  fab 
request,  to  New  York,  by  tbe  bands  of  de- 
fendanf  B  acent.  or  lyr  deponting  the  draft  b 
the  mail  at  hla  request,  he  haviM  reesindttft 
mon^  on  the  draft  In  New  Tok. 

Commonwtaith  v.  Wood  ^Masa.)  M 

S.  Althongh  one  cannot  be  ccmvlcted  fur 
false  representations,  upon  a  statunent  of  \k 
opinion  as  to  the  Talm  of  en  artide,  jet 
he  can  for  a  faJse  representation  of  wkat  it  b 
selling  for.  H. 

Z.  A  draft  sent  by  mall  to  defendant  at  his 
request  passes  ont  of  sender's  control 
into  the  control  of  defendant  upon  deposit 
in  the  postoBlee,  and  the  postmaster  m  tbe 
agent  of  defendant  to  fonrard  tbe  latter  to 
him.  Aothorlties  cited.  U.  H 

Bbikfs  ass>  Nona 

It  ia  actionable  to  fitisety  represent  that  stock 
is  selling  In  tbe  market  at  a  given  pfleaL  Qhm.\ 

TELhOW   SERVANTS.   See  HanB 

AUD  Sbrtakt,  24,  27. 

FEME   COVERT.  See  Hobbaud  1X9 

Wife. 

FINES.  See  Psnaltiss. 

FIRE  AND  FIRE  DEPARTmHTS. 

See  Neguobitcb,  18. 

FIRE  INST7RANCE.  See  iKaoBun;! 

FISH  AND  FISHERIES. 

1.  A  complaint,  under  Stat  1885.  chap.  8W. 
g  8,  for  having  pesseesloB  oT  ahert  lo^ 
sters,  should  allc^  that  thelobstscawWBBOt 

liberated 'alive. 
State  V.  7V«(A«n  (Me.)  8© 

2.  An  Indictment,  under  Stat.  1885,  dmf. 
OT5.  g  21.  that  defendant  *  'did  have  bi  hispofr 
sesBion"  certain  lobeters,  but  ccmtainlu  do 
averment  tlkat  he  did  not  liberate  vm 
alive,  is  bad  on  demurrer. 

State  V.  Bennett  (Me.)  M 

8.  The  third  clause  contained  la  Stat. 
1884.  ehap.  SIS.  §  1,  declaring  that,  iaal 
prosecutions  under  that  section,  posaessfoa  of 
"short"  lobster*  shall  be  prima  faeie  evkksce 
to  convict,  does  not  eoniUct  with  the  fist 
clause  of  soch  section Impoeingapenaltyaim 
selling,  offering  for  sale.  <x  having  in  puMsi 
don  sncfa  lobsters. 

Cbmmonmaith  v.  Bar^  (Mass.)  Ml 

4.  To  convict  one  for  taMng  bees  fans 

Wioneganoe  Creek,  In  violation  of  Spec.  9mL 
1886.  <£ap.  468,  it  need  net  be  Avwn  tkrt 
netiees  provided  by  Stat.  188!^  cbapi  !tS. 
werepoeted.  _ 
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6.  A  complaint,  under  said  chapter,  for 
Lslny  iwts  without  the  prescribed  attach- 
lents,  need  not  »UeM  the  owners  nana. 

Id. 

6.  A.  coinplaInt,undw  said  chapter,  snfflclent- 
r  aettins  out  an  uniawf  ul  udng  of  the  kind  of 
at  proMbited  in  §  8,  is  not  bad  for  dwpUeltjr 
ec«use  it  also  alleges  the  illegal  kuUng  of 
ass.  under  g  S.  without  taylng  any  venue  for 
16  latter  offense.  Id. 

7.  Buch  complaint  is  Talk!  althongh  It  al< 
Banm  the  Ibnbitnre  In  the  fbtvre  tens*. 

Id. 

8.  A  cofnplafnt,  nnder  Ber.  Stat.  chap.  40, 
48,  for  nolatfonof  the  fish  law,  by  not  pro- 
iding  an  cpta^ng  in  weira*  located  in  a 
Ter,  dnriny  the  weekly  eloeO'time.niuBt 
liege  that  the  weirs  are  located  in  that  part  of 
18  rivor  to  which  the  statute  applies,  where  a 
ortioBof  the  river  is  specUl^eoBaaq^tecl 
"om  the  proTlaionB  of  the  law. 

Statt  T.  IktrnbuU  (Me.)  45 

BBIKTa  AKD  KOTBS. 

Fish  la.wa  imposing  penalties  upon  all  per- 
>ns  Tiolatlng  them  are  public  statutes.  (Me.) 

344 

Under  a  statute  imposing  a  penalty  for  catch- 
ig  flab,  a  coavletion  a^nst  one  is  a  w^ver 
>  a  subsequent  action  against  another  joint 
sfendant.  (Me.)  618 
Indletment  for  uring  nete  without  pre* 
Tibed  attachments,  under  Hpec  Stat.  ItidS, 
lap.  468.   (Me.)  348,  244 

Sufficiency  of  complafnt  for  Tiolation  of 
ish  ]jaw,  by  not  providing  opening  in  wetrs, 
tider  Rev.  Stat.  chap.  40,  §  43.  (Me.)  45 
Form  of  complaint  for  havliu;  possesslDn 
'  short  lobsters,  in  violation  of  Iaws  1685, 
lap.  275.  §  8.  (Me.)  842 
Indictment  for  having  In  possession  certain 
bbters  must  aver  the  nonliberation  of  them 
ive.  (Me.)  617 
Violation  of  laws;  lobsters.  Stat.  1884. 
lap.  212,  §  1.    (Mass.)  901,  902 

Possession  of  short  lobsters  shall  be  prima 
eie  evidence  to  convict,  under  Btat  1884, 
lap.  313,  §  1.   (Mass.)  903 

IXTURES. 

A  boiler  and  tank  placed  on  a  founda- 
)n  of  brickwork,  the  edges  of  which  had 
«n  cemented  before  tbey  were  placed  there- 
I.  to  keep  them  in  place,  and  easily  remov- 
tle,  remain  the  personal  property  of  the 
nant  at  will,  as  against  the  owner,  on  a  de- 
and  for  rent 

Cooper  T.  Johfuon  (Mass.)  188 
Bbtbts  asd  Notbs. 

As  between  landlord  and  tenant.  (Mass.)  188 
As  part  of  realty,   (Mas&)  188 

ORCXBLE  EITTRT  AND  DSTAIN. 
BR. 

Bbixfs  AKi)  Notes. 

Tenant  may  maintain  a  trespass  against  land- 
rd  for  forcible  entnr  befcNre  tenant  is  termi* 
ited.  (Me.)  039 


FORECItOSURE.   See  Mobtoaob,  IV. 

FORFEXTUlUi.  See  Intoxicatino  Li- 
quoBB,  IL 

Briefs  aito  Notes. 

May  be  recovered  by  civil  acUon,  by  com- 
plaint, or  indictment.    (Mass.)  313 

FORMER  ^EOPARDT.  Bee  Obiuhaz. 
Law,  in. 

FORNICATION.  See  LzraiL  A2n>  Slah- 

DER,  5,  9. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCE. 

L  DECBIT:    MsSBBPBBSBNTATIOVt  UHDm 
iKFLUBirOB. 

n.  Obeditobs;  Tbaubfees  to  Defraud. 

Briefs  akd  Notes. 

See  Compbomisb,  8-5;  Corforatiokb,  2; 
Deed,  10;  Ektnrrr,  I. ;  False  Pre- 
tenses; iNeOLTENcr ;  Voters  asd  £lbc- 

TIOMB,  3. 

I.  Dbobtt;  MmBEFUBEHTATioH;  Ubdub  Ih- 
fldbncb. 

1.  What  Is  known  as  "dealem*  talk'* 
is  not  Buffldent  foundation  for  acUon  of  de- 
ceit. 

Eimbaa  t.  Bangt  (Mass.)  881 

3.  Representationsas  to  operation  and  utility 
of  an  invention  are  generally  matters  of 
opinion,  expectations,  and  probability,  and 
will  not  sustain  an  action  of  tort  unless  the 
purchaser  has  been  fraudulently  induced  to 
omit  an  examination  for  himself.  Id. 

8.  Although  one  cannot  be  convicted  for 
false  representatitms,  upon  a  vtatement  of 
his  opinion  m  to  Uie  Talae  of  an  article,  yet 
he  can  for  a  false  representation  of  what  it  is 
selling  for. 

OomTnomoealth  v.  Wood  (Mass.)        *  94 

4.  Where  a  purchase  of  goods  is  made  in 
good  faith,  without  knowledge  by  the  pur- 
chaser of  his  inability  to  miake  payment 
of  all  demands  against  him  if  his  creditors 
should  press  him  for  immediate  payment,  the 
fact  of  such  inability  on  hfs  part  does  not 
^ew  that  he  was  then  insolTent*  nor  that 
he  was  guilty  of  fraud  in  the  purchase. 

MiOard  v.  Wetter  (Conn.)  543 

5.  The  mere  fact  that  the  purckaser  of 
lumber  from  a  firm,  with  which  be  had  dealt 
many  years,  is  insolvent)  does  not  make 
his  purchase  invalid.  Even  the  fact  that  he 
is  deeply  Insolvent  does  not  have  that  effect, 
unless  he  purchases  with  no  intention  or  ex* 
pectation  of  paying;  for  If  there  be  no  dis- 
boneat  panose  there  Is  no  fraud. 

Dalion  T.  ThuntM  (R.  I.)  888 

6.  The  law  lets  the  iBsoWeat  keep  Us 
own  eonnael  and  strug ffle  with  his  em- 
barrassments as  loniF  mm  ne  has  an  honest 
kope  of  overcoming  them.   Authorities  <^^* 

7.  It  is  not  the  dntr  of  the  bnjwr  to 
dliteloM  to  the  seller  his  peennijirjr  cir- 
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caautftnees.  even  though  they  are  desper- 
ate and  are  known  to  him  to  be  despoate,  and 
«Ten  though  there  haa  been  long  dealing  be- 
tween him  and  the  seller  In  which  credit  has 
been  gireo  and  punctually  met,  bo  long  as  the 
buyer  continues  to  carry  ob  his  business.  Au- 
thorities cited.  Id. 

8.  Where,  two  days  after  a  petlUon  for  ad- 
judication in  bankruptcy  had  been  filed  and 
served,  the  insolvent  poreliMed  wool  at 
anetioB  and  a  few  am,ym  thereafter  was 
adtjndlcated  a  bankrupt,  and  the  seller 
eoi^ht  to  rescind  the  conuract  on  the  ground 
of  ^ud, — Held,  that  the  trustee  in  bankruptcy 
was  entitled  to  the  wool,  because,  while  the 
purchaser  must  be  taken  to  have  made  an  im- 
plied repreeeotaUon  that  he  Intended  to  pay 
n»-  it,  yet  the  evidence  did  not  show  that  he 
did  not  intend  to  pay  or  tiut  be  had  made 
any  fraudulent  repreeentatioM.  Authcndtiea 
cited.  Jd. 

9.  When  a  debt  is  originally  valid,  and  a 
note  is  aubeequeotly  given  for  it  which  is 
■void,  and  Is  avoided  by  the  parties  to  it  for 
fipand,  such  fraud  does  not  avoid  the 
orijginal  debt,  but  It  can  be  recovered  upon. 

mttJcer  V.  Majfo  (Mass.)  198 

10.  An  aged  and  inSmi  grantor,  at  a 

time  when  he  was  greatly  ezelted  for  fear  of 
lodng  his  property  oecause  of  threateDed  UtI* 
gation,  voluntarily  conveyed  all  of  1^  being 
advised  BO  to  do,  to  one  standing  Id  the  rela- 
tion of  a  trustee  to  blm  under  a  prior  convey- 
ance In  trust  of  the  same  property,  ffdd,  the 
conveyance  was  invalid,  as  unfair.  Inequi- 
table, and  hastllr  made. 
IfichoU  V.  McCarthj/  (Conn.)  6S8 

11.  The  bnrden.  is  on  donee  to  prove  all 
things  essential  to  sustain  such  conveyance  as 
a  gift.  Id. 

13.  The  enbaequent  conduct  of  the 
parties,  as  that  they  had  all  the  time  treated  the 
conveyance  as  if  inoperative,  and  as  If  grantor 
continued  the  real  owner,  admitted  to  show 
the  intent  of  the  porohaser  waa  not  to  make  a 
gift.  Id. 

13.  Such  conveyance  should  not  be  treated 
as  in  fraud  of  creditors,  and  the  aid  of  the 
court  to  recover  back  the  iwoperty  there 
fore  should  not  be  refused.  Id. 

n.  Credjtors;  Tbanspkbs  to  Drtbaud. 

14.  A  conveyance  made  upon  a  eecret 
trust  and  with  an  actual  fraudulent  in- 
tent may  be  avoided  by  the  subsequent  credi- 
tors.  Authorities  cited. 

J^impUm  V.  QoodM  (Mass.)  682 

16.  A  deed  by  a  father  to  his  son,  in  Kood 
fibith.  and  without  any  Intent  to  defraud 
creditors,  Is  not  conclusive  evidence  of  fraud 
which  will  avoid  the  deed  as  to  creditors,  if  the 
sun  permits  the  grantor  to  ocoupj-  the 
premises  in  any  way  to  his  beoeflL 

Cluue  V.  Horion  (Mass.)  232 

16.  In  a  suit  to  set  aside  a  voluntary  con- 
veyance made  by  a  judgment  debtor,  the  bur- 
den is  upon  plfdntiff  to  prove  that  the  con- 
veyance was  nufcde  with  intent  to  defirand 
creditors;  and  although  the  clroamstances  at- 
tending the  transaction  tended  to  excite  sos- 
s.  E.  B.,  T.  m. 


picion  of  fraud,  where  there  were  no  tdmit- 
siona  or  conces^ons  by  defendants  trading  to 
eaiabllsh  a  fraudulent  Intent,  a  aaotton  te 
direct  a  verdict  In  the  afflimatlTe  sboold  not 
be  jnfaated. 
Himpitm  v.  GoodeU  (Mass.)  0Tt 

17.  An  assignee  In  Insolvwiej  may  re* 
cover,  against  a  party  to  whom  the  Insolvnit 
conveyed  chattels  Portly  before  the  insol- 
vency proceedings,  the  value  of  such  chstteli, 
where  the  conveyance  was  fruiduleiit  as  to 
creditors. 

WgUt  V.  White  (Hase.)  9S 

18.  If  tiiere  la  a  valid  mortgage  held  1^ 
defendant  on  the  chattels,  the  aMgneeiuT 
recover  the  surplus  value  of  tba  goodi. 
above  the  amount  of  the  mortgage,  allhoi^ 
the  condition  of  the  mortgage  has  been  brouo 
and  defendant  Ims  taken  poeseBSlra  of  the 
chattels  under  the  mortgage.  Id. 

19.  The  executor  or  adssinistrator  of 
an  Insolvent  estate  la  tlte  ptopw  party  to 
malntaia  an  aetfam  for  tlie  leiiove^  of 
proper^  oonvoyad  by  the  deoeaaed  In  mod 
of  bis  eredltora.    In  case  of  bia  nfttal, 

'^^I^r.LObfQSA.)  ON 

Bhum  abd  Nom. 

Fraud  Is  "a  legal  conehirioa,  to  be  de- 
rived or  inferred  by  the  court  from  the  aittb- 
llshed  facts."  (Comi.)  6» 

Misrepresentations;  capa.elt7i  stste 
ments  as  to  operation  and  utlli^  of  an  Inven- 
tion must  be  generally  mere  matter  of  oiHnlfMi, 
upon  wldch  purchaser  cannot  safely  ralv. 

(Mass.)  an 

It  Is  actionable  to  falady  represent  tfast 
stock  1«  aeUing  in  the  market  at  a  glrai  price. 
(Mass.)  « 

Setting  aside  dead  for  mental  inc^MKity  of 
grantor  or  fraiid  of  grantee.  (Conn.)  658^  KB 

After  the  discovery  of  fraud,  the  party  it- 
franded  must  take  steps  within  a  masoiiilile 
time  to  regain  his  rights.   (Usssl}  MS 

Setting  aside  compromise  f<»r  fxsod;  eqoUy 
jurisdlcuon.  (Mass.)  VS 

The  rule  that  an  lounedlate  and  not  a  remote 
cause  of  any  event  Is  r»uded,  does  not  a|^ 
to  a  transaction  founded  in  firaud.   (Me.)  897 

In  question  of  Intent,  great  latitude  ii  al- 
lowed in  admission  of  evidence.   (Mass.)  081 
Fraud  must  be  proved.   (Me.)  379;  (Maa.) 

681,  W 

Creditors  1  vohmtarT'  eonv^ranee; 

consideration.   (Muss.)  <$1 
Voluntary  cmveyance  defined.   (Conn.)  ITS 
ihrtidpation  of  grantee  in  dabtoc's  fitandii- 
lent  inttmt   (Mass.)  790;  (R.  I.)  8B7 
A  conveyance  apparently  Aaudnlent  msy 
purge  itself  by  «e  pott /ado  facta  satisfacto- 
rily aocotmtiog  for  the  acts,  ^ibtaa.)  89 
Conveyance  with  secret  trust  (Mass.) 

As  to  grantor,  deed  made  to  defraud  oedl- 
tors  Is  valid.   (Ck>nn.)  «9» 
Subsequent  creditors.  (Mass.)  M 
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Bi^t  of  cradttora  to  recover  property 
frBadalentlycoDTeyedl^  decedent.  (Me.)  588 

Bight  to  recover  double  amount  of  claim  in 
caae  of  fraodolent  oonTeyance,  under  Rer. 
Stat.  chap.  118,  %  68.   (Me.)  SOS 

Bemedy  at  law  to  recover  property  fraudu- 
lently conveyed.   (Me.)  694 

Creditors  must  Srst  obtain  judgments  and 
levy  on  real  estate,  before  they  can  resort  to 
equity  to  set  aside  a  conveyance.   (Me.)  698 

After  judgment  at  law,  proceedings  and  bill 
to  recover  property  fraudulently  conveyed  will 
Botlie.   (M&)  695 

Equity  jurisdictiott  to  set  aside  conveyance 
for  fraud.   (Mass.)  788 

JPBAin>S,  STATUTE  OF. 

1.  The  promlae  1^  pnroluMer  of  land 
%o  pa,y  a  mortsace  debt  secured  thereon, 
is  not  within  the  Statute  of  Frauds. 

TuOle  T.  Anmiead  (Conn.)  581 

S.  If  some  of  the  stipulationB  of  a  con- 
tract are  within  the  statitte.  and  others 
are  not,  and  the  stipulations  within  the  statute 
have  been  performed,  an  action  lies  upon  the 
others  If  they  are  separate.   AnthorltiM  cited. 

Ch^fficm  V.  Pierce  (Mass.)  426 

8.  Upon  an  onti  ureement  to  sell  land, 
$800  was  paid,  ana  It  was  agreed  that  the 
pnichaaer  ahould  make  a  mortgage  for  the 
Mlanee.  The  purchaser  took  the  key  to 
one  house,  painted  a  floor,  but  did  not  have 
exclusive  poesesslon.  Bubsequently  the  ven- 
dor stated  hts  refusal  to  accept  the  mort- 
gage, withdrew  from  the  town  clerk  a  deed 
wUch  had  been  duly  executed  for  the  prem- 
ises, and  took  from  the  purchaser  the  k^  to 
(he  one  housa  JSM,  the  eontraet  was  void 
under  the  Statute  of  Frauds,  and  that  the  nor- 
clubser  was  entitled  to  reeoTW  the  SSOO 
paid. 

Wtiehy.  Darling  (Vt.)  468 
4:.  The  Statute  of  Frauds  Is  not  a  defease  to 
AD  action  of  general  assumpsit  brought  to  re- 
cover the  contract  price  exeeedu^  #40, 
when  the  sale  Is  completet  including  deliv- 
ery and  acceptance. 

SnUtk  T.  Fisher  ( Vt.)  834 

5.  The  reettal  of  a  contract  in  the  condi- 
tion on  a  bond  may  suffice  to  take  it  out  of 
the  Statute  of  Frauds  without  (»nverting  It 
Into  a  covenant.  Authorities  cited. 

Dougkus  V.  Etnnee^  (R.  L)  626 

6.  Where  the  memorandum  of  a  contract 
is  not  sufficient  to  satisfy  the  Statute  of 
Frauds,  Its  adadasion  as  evidence  becomes 
harmless  error,  when  lat«r  evidence  shows 
that  the  contract  was  modified,  and  the  action 
was  predicated  won  the  altered  contract. 

AsAAt.  JMrCVt.)  8S4 

Bbisfs  A2n>  Notes. 

Statute  should  not  be  naod  fr  avdnleBtlr. 

<He.)  278 

A  memorandum  under  Sttttute  cannot  be 
enlarged,  varied,  or  contradicted,  by  parol  evi- 
dence.  (Mass.)  426 

Where  a  part  of  an  acreenMnt  Is  out- 
aide  the  atatute,  and  Is  founded  upon  a  dis- 
n.  K.  B.,  T.  m. 


tinct  ooDsideratioa,  and  la  an  independent 
agreement,  It  cannot  be  enforced  with  refer- 
ence to  the  other  parts.  (Mass.)  426 
Parol  contract  for  aala  of  laadi  part 
perfbmauieo.   (Oonn.)  075;  (Me.)  278;  (Vt.) 

834 

Recovery  of  earnest  money.   (Vt.)  468 
Express  trusts  in  lands  cannot  be  created  by 
parol.   (Conn.)  075 

Contract  not  to  be  performed  wltliin 
year.  (Me.)  269 

GAME  AND  GAME  UkWS. 

1.  The  penaltj-  for  killing  a  deer,  la 

violation  of  Stat.  1885.  chap.  25{j,  may  be  re- 
covered by  complaint,  and  It  need  not  be  al- 
lied to  whom  Uie  penalty  goes. 
State  T.  masher  (Me.)  618 

2.  In  an  indictment  for  violation  of  the 
game  law,  the  allegation  of  place  of  kitllDg 
deer  "at  a  gore  north  of  Nos.  2  and  8  In  Bangs 
6,  In  said  county  of  P."  Is  sufilcleilt. 

Btaie  v.  LUiifg  (Me.)  277 

BuEn  ASD  NomL 

Under  a  statute  impodng  a  penal^  tot  catch- 
ing fish,  a  conviction  agunst  one  is  a  waiver 
to  a  subsequent  action  amiiiat  another  It^t  de- 
fendant (Ma.)  618 

Rlfl^t  to  recoTsrr  of  penalty  for  kining  deer, 
under  Stat.  1885,  chap.  268.   (He.)  618 

Indictment  for  violating  «une  Utws;  venue. 
(Me.)  278 

GAMING. 

1.  The  offense  of  keeping  a  room  for  the 
purpose  of  r^^tering  bets  or  selling  pools  is 
but  one  offense*  however  many  different 
nntawflil  purposes  the  room  was  kept  for. 
The  offense  of  keeping  Is  a  single  offense,  and 
all  the  various  purposes  may  properly  be 
charged  In  one  count. 

Qmnumaiealth  v.  Moodj/  (Mass.)  801 

2.  The  action  of  tort  by  a  common  In- 
former, to  reooTor  of  the  owner  of  a  place 
in  which  property  is  lost  by  gaming,  treble 
the  value  thereof,  under  Fub.  Stat.  chap.  99, 
gg  1,  2,  is  an  action  for  the  recovery  of  a 
penalty,  and  does  not  snrviTo  against  the 
representative  of  the  defendant,  dtl^at  com- 
mon law  or  by  the  statute. 

Tarter  v.  Flagg  (Mass.)  866 

BrIBFS  Aim  NOTBS. 

Sufficiency  of  complaint  for  keeping  room 
for  purpose  of  betting  or  registering  bets,  un- 
der Act  1885,  chap.  MS,  g  1.   (Mass.)  801 

GARNISHMENT. 

Bills  ajsd  Notbs. 

A  eontingent  liability  on  a  contract  af- 
fords no  ground  for  garnishment.  (^^^ 

GIFT.  See  Charities  ahd  Chabitablb 
Uses;  Tbusts,  18. 

1.  In  order  to  create  a  present  absolute  right 
to  a  gift,  there  must  be  not  only  an  Inten- 
tion to  make  a  presoit  gift,  but  eaongk 
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mast  be  done  In  execution  or  audi  Inteatioo 
to  aak*  the  gift  eomplete. 
HayOen  t.  Harden  (Mass.)  88 

3.  The  trustees  of  the  Smith  Charities 
placed  |500  on  deposit  with  the  North- 
ampton Iifstitution  for  SaTings  to  the  credit 
of  "William  H.  Hayden,  payable  only  to  the 
order  of  the  8mlth  Charities,  and  took  from 
Hayden  his  note  for  $500  payable  in  fire 
Tears  or  on  demand  at  any  time.  Three  days 
before  the  expiration  of  five  years  after  the 
transaction  the  tnutees  voted  to  voluntarily 
•nn^nder  the  note  Imt  took  no  step  in 
pursuance  Uiereef.  The  plaintiff  immediately 
Issued  trustee  proceea  against  Hayden,  defend- 
ant, and  the  Institution  and  fJharftles  as  trus- 
tees. S^,  there  wai  no  erldence  of  %  eom- 
pletod  glA,  and  the  trustees  were  properly 
discharged.  Jd. 

3.  An  »Md  and  infirm  |>rantor,  at  a 

time  when  he  was  greatly  excited  for  fear  of 
losing  bis  propertyTwcause  of  threatened  Uti- 
mtion,  voluntarily  conveyed  all  of  it,  be- 
mg  advised  so  to  do,  to  one  standing  in  the  re- 
lation of  a  trustee  to  him  under  a  prior  con- 
veyance in  trust  of  the  same  prc^ierty .  HM, 
the  C0QTeyancewa8invalld,aB  unfair,  inequi- 
table, and  hastily  made. 
JSUAt^  T.  JfeCbr%  (Conn.)  658 

4.  The  burden  k  on  doneo  to  prove  all 
things  essential  to  sustain  siu^  conveyance  as 
a  gift.  Id. 

9.  Tliesnbseqnent  conduct  of  thepar- 
tles,  as  that  they  had  all  the  time  treated  the 
conveyance  as  if  inoperative,  and  as  If  grantor 
continued  the  real  owner,  admitted  to  show  the 
intent  of  the  purchaser  was  not  to  make  a  gift 

Id. 

6.  Sutdt  convcTaDce  should  not  be  treated  as 
In  fraud  of  creditors,  and  the  aid  of  the  court 
to  reeower  back  the  property  should  not 
therefore  be  refused.  id. 

7.  A  mortKasfor  may  make  a  gift  to  the 
mort|;a^eofa  chattel  mortgage.  The 

objections  to  attempts  to  defeat  the  right  of  re- 
demption incorporated  in  a  mortgage  do  not 
apply  with  the  same  force  to  a  subsequent 
voluntary  act.  The  statute,  even  more  plainly 
than  equity,  gives  the  right  to  redeem  on  the 
assumption  that  the  mortgagor  has  a  title  to 
the  property. 
&one  V.  Jenkt  (Mass.)  134 

8.  The  general  rule  is  that  a  traatee  can- 
not take  oeneflcially  by  gift  or  purchase  from 
his  O0s<ui  que  truvt.   Authorities  cited. 

NiehoU  v.  McCktrthy  (Conn.)  eoi 

9.  Principle  applies  to  nersons  standing 
la  a  eoaflaentlal  relation.  M. 

10.  The  selectmen  and  overseers  of  the  poor 
can  accept  a  gift  of  funds  for  the  boaefit 
of  the  town. 

fflhnneU  v.  Smith  (Mass.)  M 

11.  A  valid  eansa  mortis  must  be 
made  in  enectatlon  of  death  during  some  Ill- 
ness or  peril  of  donor,  ud  death  must  ensue 
therefrom. 

I^ireA9rY.BaeodBtdd^^rdSa9.Btt^  (He.) 

289 

V.  a.  B.,  T.  IIL 


Bbiefs  aitd  Notbs. 

To  constitute  a  gift  inter  vtetw  the  giver  mntt 
part  with  all  present  and  after  donunioo  over 
the  property.   (Me.)  239 

Intention.   (Masa.)  iw 

Equity  will  not  enforce  a  grstiiltous  comtnct 
or  incomplete  voluntary  gift.   (Mass.)  109 

A  gift  made  on  Sunday  Is  valid.  (Mass.)  498 

Valid  gift  of  a  debt  may  be  made  by  tbede- 
nor  delivering  to  the  donee,  or  destroying  with 
intent  of  gift,  the  evidence  of  tndebt^nea. 
(Mass.)  m 

Presumption  is  against  the  validly  of  a  gift 
made  to  an  attorney.   (N.  H.)  61 

Cauaa  mortis;  contemplation  of  annoach  of 
death.  (Me.) 

GOVERNOR.  See  Btatb  avd  Btats  Of- 

FICBB,  7-10. 

GRAND  JURY.   See  Jury.  IV. 
GUARDIAN  AND  WARD.    Sea  I>- 

FAHTO;  PaBBHT  AHD  ChXLD. 

1.  A  mere  decree  tbat  a  partis  a  apond- 
thrift  and  onght  to  be  under  gaardiaa- 
ahip  will  not  suspend  hispowers  of  d«l- 
ing  with  his  own  proper^;  e«>eciallj  when 
acceptance  of  the  guardianship  by  the  penoe 
appointed  has  become  Impossible,  and  from  tii« 
Jag^of  tline  he  must  be  taken  to  have  de- 

(rikmneU  v.  Bmitk  (Mass.)  M 

3.  There  Is  no  IneapaiBi^  of  mnad 
tlarifts  at  common  law.  Nor  does  tu  stat- 
ute so  far  liken  them  to  Insane  persona  as  to 
create  an  Incapacity,  except  where  a  guardian 
has  been  appointed  and  has  accepted.  Id. 

8.  Until  the  amount  of  a  guardian's  In- 
debtednesa  to  his  ward*  who  has  reached 
majority,  has  been  determined  in  the  [vobate 
court,  and  where  no  suit  has  been  browbt  and 
no  Judgment  has  been  obtained  upon  ^  bond, 
the  ward  has  no  provable  debt  ayalwt  Hie 
guardian's  estate  la  inadlTene^. 

Murray  v.  Wood  (Mass.)  MS 

4.  Wages  earned  by  a  ward  whOe  la  the 
employ  of  his  jpiardlan  are  treated  as 
money  assets  kern  by  the  guardian  In 
trust,  or  In  the  fiduciary  o^mu:!^,  to  be  ac- 
counted for  like  other  assets;  and  tn  an  action 
<m  a  deereo  of  the  probate  court  M^orfMy 
payment  of  the  wages,  the  court  below  pnm- 
erly  awarded,  under  the  statute  (Rev.  Lawa,  g 
1603),  a  clfMc-Jall  certificate,  having  fond 
that  the  cause  of  action  arose  from  the  wflUnl 
and  malicious  act  or  neglect  of  the  defoidant; 
an  affidavit  was  not  required. 

HatkeU  v.  JeweU  (Vt.)  444 

5.  Rev.  Laws,  gg  1485,  ISOBi  relating  to 
arreat  of  person  holding  mon<)y  in  ftdndarT 
capacity,  construed.  mSl,  that  the  latter  we- 
tioo  does  not  roqnire  an  aOdaTit.  Jd. 

6.  Pub.  tJtat  chap.  142,  g  S8,  for  the  eon. 
flrmation  of  acta  of  guardiaBa.  mdis  to 
sales  of  land  made  before  Its  passage,  and  na. 
der  it  a  prior  sale  which  is  questioned  by  tm- 
son  of  defective  notice  may  be  cooflrmeo. 

2r<Ht  V.  Bampaon  J^.  Co.  (Mus.)  m 
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7.  Faets  which  warraat  sueh  eonflrma- 
iioB«  boiuUtute  an  eqoltabl*  drntanme  to 
an  action  to  recover  the  land  baaed  on  such 
alleged  defect  In  the  nodce.  iff. 

BaiBFe  ASD  NOTBS. 

fafiwiCT  is  MFMmalpriTllesef  and  can- 
not be  wuved     guardian.  (Mass.)  21S 

Appointment  of  guardian  over  spend- 
thrm,  renders  him  nmtnijvria.  (Uass.)  100 

Creditor  ot  spendthrift  cannot  sue  spmd- 
thrlft's  guardian  upon  debt  against  spendthrift. 
(Mass.)  936 

Right  of  ward  to  sue  ^aardlMi  during  ex- 
istence of  relation.   (Mass.)  936 

Ward  may  sue  guardian  at  law  after  becom- 
ing of  age.   (Moss.)  928 

Sale;  bond.   (Mass.)  104 

Defective  notfce;coDflrmation  of  sale,  under 
Pub.  Sut.  chap.  142,  g  38.   (Mass.)  103, 104 

Delay  to  avoid  sale.  If  voidablet  conflrms 
•ale.   (Mass.)  104 

Estoppel  of  ward  from  asserting  claim  as 
against  bona  jide  purchasers  at  sale.  O^^^'*^ 

Bond;  acUen  upon.   (Haas.)  928 
Bond  must  be  sued  in  name  of  Judge  of  pro- 
bate.  (Mass.)  926 
Effect  of  neglect  of  guardian  to  give  bond. 
(Mass.)  100 

HEALTH. 

1.  An  a^nt  appointed  to  make  sanitary 
Inspections  may  Institut*  a  eomplsUnt  for 
•  nuisance. 

OomnowiMiUh  v.  AMen  QIass.)  311 

S.  When  the  record  of  the  board  does 
not  show  that  the  complaint  was  made  by  the 
proper  person,  it  may  be  amended.  Id. 

8.  An  order  or  notice  by  the  board  of 
health  to  the  owner  or  occupant  of  premises 
on  which  a  nuisance  exists,  to  remove  it,  may 
be  served  by  a  eonntable  who  is  one  of 
ibti  board  ol  health.  Id. 

4.  The  dirflction  in  the  order  and  notice,  **to 
abate  the  said  uufsance  on  your  estate  with- 
in forty^eifht  honrs  from  the  service 
hereof,"  Is  suffldent;  and  a  further  direction 
as  to  the  aianner  of  abating-  it  does  not 
render  tito  order  fold.  Jd. 

Bbisps  akd  Noteb. 

Technical  exactness  required  in  proceedings 
of  board.   (Mass.)  218 
Amendment  of  record  of  board.  (Mass.)  312, 

218 

Right  of  agent  of  board  appointed  to  make 
sanitary  Inspections,  to  make  complaint  for 
nuisances.  (Mass.)  313 

Service  of  notice  hy  boftrd  to  owner  or  oc- 
cupant of  premises  to  remove  nuisance,  by 
member  of  board.   (Mass.)  213 

HEAXtSAT.   See  Etxdehob,  YU. 
HI6HWATS.  See  Wats, 


HOLIDAT. 

Justices  cannot  be  selected  on  Fast  Day 
to  hear  the  disclosure  of  a  poor  debtor. 
Aer  T.  Beattv  (Me.)  898 

Bribfb  asd  Kotbb. 

Courts  shall  not  be  open  on  fast  days.  (Me.) 

898 

Service  of  process.   (Mass.)  65 

HOHEBTEAD.  See  Deed.  19. 

A  morigae^,  by  the  husband  alone, 
of  land  which  constitutes  part  of  the  family 
homestead,  does  not  zesteiet  the  homestead 
riflfht  of  the  wU!b  to  what  remains;  but  she 
is  entitled  to  a  homestead  In  the  pouion  so 
mortgaged,  although  she  afterwu^  lOeased 
her  homestead  right  in  the  remainder. 

BffOuUv.  SwtetVX.  H.)  169 

HORSE  RAZLWATS.  See  Btbebt  Rail- 
ways. 

HOTBLS.  Bee  InrKiBPBBa. 

HOUSE  OF  REFUGE. 

A,  a  minor,  was  sentenced  to  the  reform 
school,  and,  witlkout  being  legrally  ap- 
prentJeed.  was  taken  by  B  as  an  appreo- 
tice.  A  remained  with  B  some  years,  then 
absconded,  was  arrested,  recommitted  to  the 
school,  and  again  put  out  with  B.  Sentences 
to  the  reform  school  are  limited  to  minority. 
In  an  action  by  A  against  B  for  services 
rendered  after  A  claimed  to  have  attained 
majority,— iftffij.  that  A  could  not  recover 
If,  after  attatolng  the  age  of  twenty-one,  he 
continued  to  work  for  B  without  specif* 
ic  eoairact,  and  withtrnt  notice  that 
his  mlnorltgr  was  ended  and  that  he  expected 

'^SfWMT,  Ward(^  t)  '  68 

HUSBAND  AND  WIFE. 

L  Pbofbbtt  Rights. 
II.  AcnoNs;  Pabtibb;  WmmSBBiL 
III.  DnroBCB;  ALmoNT. 

BBIBF8  ABD  NOTBS. 
See  ADtTLTBBT;  BlOAHT;  CUBTKST;  CbBD,  6; 

Landlord  and  Tbkakt,  14;  Parent 
AND  Child;  Poor  and  Poor  Laws,  S, 
6;  Reflevih,  7;  Witkess,  8. 

L  Pbopertt  Rights. 

1.  A  tenant  by  curtesy  has  an  insurable 
interest  In  the  house.   Authorities  cited. 
Kyte  T.  Commercial  U.  Amur.  Gb.  (Mass ) 

m 

3.  Where  the  husband  causes  diares  of 
stock  in  a  bank,  boa^bt  by  his  wifo's 
money,  to  be  issued  in  his  own  name,  he 
holds  the  absolute  legal  title  to  them,  aod  le|^ 
islation  which  subsequently  chants  the 
rights  of  married  women  in  regard  to 
property  has  no  effect  upon  bis  vested  rights. 
Oumnunga  v.  OunmiT^B  (BCass.)  491 
8.  The  fact  that  be  gm,T9  his  wife  a  writ- 
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ten  aekaowledcmetit  that  the  shares  veiB 
purchased  with  oer  numey,  and  that  he 
agreed  to  transfer  them  to  her  heirs  and 
executors  cannot  make  him  her  trustee, 

there  belos  no  consideration  for  it,  he  having 
already  rrauced  the  proper^  to  his  own  poe- 
sesslOD,  Even  If  It  was  a  trust,  U  was  not  for 
her  penonally,  and  by  his  will  he  had  effect- 
ed the  purpoH  of  the  truet  by  transfeiriBg  the 
aharea  to  her  only  child.  Id. 

4.  A  worteagOihy  the  IwwbMid  alone, 

ot  land  which  conatltutee  part  tfthe  funlly 
homestead*  does  not  restrict  the  faomeatead 

right  of  the  wife  to  what  remains;  but  she  is 
entitled  to  a  homestead  In  the  portion  so  mort- 
gaged, although  she  afterwards  released  her 
Homestead  right  In  the  remainder. 
Bolhea  T.  Boeet  (N.  H.)  169 

5.  A  convej-aaee  of  a  tax-title  inter- 
est bj  the  wife  of  insured  (In  which  he 
joined  as  tenant  by  curtesy),  through  a  third 
party  to  insured,  made  In  order  to  rest  the 
entire  title  in  him,  is  not  a  violation  of  a 
clause  of  the  poUiBj-  which  avoids  it  if,  with- 
out the  consent  of  the  company,  ^  jnopcTty 
shall  be  sold. 

^Ig  T,  Commeretal  U.  Auur.  09. 


6.  Where  the  wife  by  her  will  gare  a  pe- 
cuniary legacy  to  her  husband,  "which  is 
to  be  in  ftill  settlement  of  all  his  de- 
mands upon  my  estate,"  and  devised  to 
others  all  of  her  real  estate,  she  thereby  did 
"provide  otherwise  by  her  will"  than  that  her 
husband  should  have  one-half  of  her  land  for 
his  life,  in  pursuance  of  Stat.  1877,  cfaiu).  88. 

Burke  V.  ColbeH  (Mass.)  788 

7.  The  husband's  consent  is  not  ne- 
cessary to  give  validity  to  a  will  executed 
by  the  wife,  or  to  affect  us  operation,  exMpt 
as  it  may  deprive  him  of  his  rbbt  as  tenant^ 
the  lyirtesy.   Authorities  dted.   ML  789 

8.  The  liability  of  the  estate  of  a  fame 
covert  for  her  ftineral  expenses  and 
charges*  is  not  exonerated  by  the  recovery 
of  a  Judgment  against  her  husband,  for 

such  expenses,  which  remains  unsatfi^ed. 
BstitiMK^  Johfu<m(R.t)  685 

n.  AonoNB;  Pabtiks;  Withbsseb. 

9.  An  action  of  book  account  will  not  lie 
in  the  name  of  both  husband  and  wife  to 
recover  for  her  sMrviees  rwdered  during 
coverture. 

Goodate  v.  Ph>te»  Admr.  (Vt.)  8S6 

10.  An  objeetioa  to  such  misjoinder 
may  be  made  on  ttu  earning  In  of  ua  audi- 
tors report.  Id. 

11.  Wfaenamsrrledwomanproseeutesa 
probate  bond,  the  defect,  If  any,  arising 
irom  the  fact  that  the  husband's  name  Is 
not  endorsed  with  hers  upon  the  writ,  as 
prosecutor,  can  be  reached  only  by  plea  in 
abatement,  not  by  motion  to  mnnias.  After 
such  motion  an  amendment  Joining  the  hus- 
band may  be  allowed. 

Pr^te  Cburt  v.  Baney^r  (Tt)  880 
13.  The  wife  of  defendant  may  testify  as 
to  complaints  of  pain  made  by  Um  during 

H,  B.  B.,  T.  UL 


confioemoit  firom  injuries  recdved  In  mn  a» 
saolt. 

CammonWaUk  v.  JonKs*  (Haas.)  717 
in.  Dmnus;  Aukobt. 

18.  The  prohibition  declared  by  Pub.  Stat, 
chap.  140,  g  4,  against  granting  a  dlvcme  if 
the  parties  liave  never  fived  together  as  lni»- 
band  and  wife  In  this  Commonwealth,  is  not 
avoided  by  a  transitory  cobaUtation  tun,  bat 
requires  a  domicU  in  the  State. 

WeatonY.  ir«to»(Uas8.)  819 
14.  A  consent  which  will  take  away  the 
character  of  desertion  frocn  the  original  de- 
parture, will  take  It  away  eqnally  from  tbe 
subsequent  remaining  absent,  if  given 
at  a  later  time. 
Fard  v.  Shrd  (HaM.)  789 
16.  Whm,  within  three  years  from  a  wife's 
desertion,  the  husband  had  reason  to  bdievn 
her  guilty  of  adultoy.  and  filed  a  Ifbel  for  di- 
vorce on  that  ground,  which  was  contested,  and, 

E ending  such  libel  and  after  the  three  yeazs, 
e  fllea  a  libel  on  the  ground  of  desertion. — 
an  admission  made  oy  him  in  answer  to  a 
question  ftom  tiie  cotvt  that  after  becomine 
satisfied  of  her  adultery  he  was  not  win- 
ing to  live  with  hen  ir*s  not  a  nnnecnt 
to  ner  desolion.  M. 

16.  The  OUng  of  the  Ubel  fiiv  adultery 

amounted  to  such  eonsent.  Id. 

17.  If  one  party  consents  to  a  separa- 
tion on  the  ground  of  the  other's  adultery,  the 
departure  of  the  other  will  not  be  a  deeer- 
tlon  although  the  consent  is  Jintifled.  Au- 
thorities cited.   Id.  78S 

18.  A  reftisal  of  marital  intereonrae 

while  all  other  marital  obligations  are  per- 
formed la  not  «*iitter  deswtlon'*  wiuiia 
the  meaning  of  a  law  authorizing  the  ooort  to 
nunt  a  divorce  for  three  years'  utter  deaerttos. 
Peters,  Ch.  J.,  and  Haskell,  J.,  concurring  in 
the  result,  but  declaring  that  continued  remsal 
may  become  **  erudf  and  abusive  tresit- 
naeat.**  Since  Impotency  is  cause  tq/t  divorce 
continued  refusal  of  interooorse  mioobIs  to 
the  same  la  remit. 
BtmnaH  v.  BUwart  (He.)  887 

19.  Any  treatment  which  Mriondy  isa- 
nairs  or  seriously  threatens  to  impidr  either 
body  or  mind  constitutes  '*  cnm  and  abit 
sive  treatment "  within  the  meaning  of  die  dt 
vorce  law.  False  charges  of  ufldalHy 
may  be  shown  to  so  operate. 

Bolyoke  v.  BolyoJu  (He.)  169 

20.  An  averment  In  a  Ubel  for  d!v«oe.  that 
tbe  eonduet  spedflcally  charged  aAeted 
his  health  and  endangered  his  health  In  the 
future,  is  suAdsnt  on  general  demurrer.  Id. 

21.  Extreoae  emdlty  vs«  defined  by  the 
court  of  Massachusetts  to  saeaa  **BeraaBal 
violenee."  Authorities  dted.  M.  171 

23.  Where  a  husband  had  a  loathsome 
disease  before  he  married  and  Inten- 
tionally vrithheld  that  faet  from  fats  wife, 
and  the  knowledge  of  the  fact,  when  brought 
home  to  her,  was  calculated  to  make  her  mis- 
erable, canae  her  mental  pain,  anguish,  and 
suffering,— such  conduct  ctustlttttes 
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•Ad  abaatve  treatmMit  vithln  the  mean- 
iug  of  the  dirorce  law. 
Xeaeh  v.  LeaeA  (Me.)  8S8 
38.  A  decree  of  divorce  nisi  does  not 
dissoWe  the  bonds  of  matrimony,  and  a 
second  m&rrlaee  by  the  one  in  whose  favor  il 
Is  granted,  solemnized  before  the  decree  Is 
made  absolute,  is  void,  and  the  belief  of  the 
mrties  that  such  marriage  Is  valid  is  immate- 
rial. 

Oook  V.  Cook  (Mass.)  746 

34.  There  is  nothiog  Id  the  statutes  Indicat- 
ing that  a  decree  absolute  can  made  to 
take  effect  before  it  is  signed,  and  the  power 
of  the  court  to  entm  such  decree  nunc 
pro  tune  is  doubted.  Id. 

35.  In  an  aetlon  under  Pub.  Stat.  chap.  147, 
%  88,  upon  a  petition  1^  a  wife  for  s^u-ate 
Malatenance»  It  la  not  competent  for  the 
probate  court  to  order  a  sum  in  gfross  to 
be  paid  by  the  husband  in  lieu  of  the  future 
support  of  bis  wife  during  her  life;  and 
-where  the  court  did  decree  a  gross  sum,  which 
the  wife  aec«»ted  in  executloo  of  the  de- 
cree, it  operatecTas  a  waiver  of  her  a^eal* 
wluterer  may  be  the  effect  of  the  proceedings 
upon  the  future  rights  of  the  partus. 

DcoU  T.  DoOe  (]£».)  889 

36.  A  decree  under  such  statute  does  not 
create  a  judicial  separation*  nor  estab- 
lish a  pemanent  status  for  the  future. 
Anthoiftles  cited,   id.  691 

Briefs  akd  Norsa. 

If  a  marriage  Is  unlawful,  the  opinion  of 
those  who  contracted  It  that  it  was  lawful, 
cannot  make  it  so.  (Mass.)  743 

Right  of  husband  to  reduce  wife's  chosee 
in  action  into  possession.   (Mass.)  493 

^[ht  and  interest  of  hwAMmd  in  real  estate 
ofwfieu   (Mass.)  788,789 

Pecuniary  legacy  to  husband  In  lieu  of  stat- 
utory right  to  real  estate  of  wife.   (Mass.)  789 

Tenant  by  curtesy  has  insuraUe  iatereat. 
(Mass.)  686 

liiabili^  of  husband  for  necessaries  fur- 
nished to  wife.  (Mass.)  781 

Wife's  mundug*  belonging  to  husband 
and  the  law  impllee  promise  to  hfin.  (Vt)  836 

Assent  of  husband  to  will  of  wife  Is  not  es- 
sential to  Its  validity.   (Mass.)  788 

Estoppel  of  wife  from  denying  notice  of 
eminent  domain  proceedings,  where  husband 
treated  as  owner  during  said  proceedings. 
(Mass.)  Ill 

Resnltinfl*  trusts  between.  (Mass.)  493 

When  lands  are  paid  for  by  husband  and 
convleyance  made  to  wife,  resulting  trust  does 
not  arise.    (Me.)  379 

Separation;  support  of  wife;  decree  of 
gross  sum.   (Mass.)  890.  891 

Bight  of  wife  to  appeal  from  decree  award- 
ing sum  for  support.   (Mass.)  890 

Jurisdiction  in  divorce;  dismissal.  (Mass.) 

813 

Sufficiency  of  libel  for  divorce.   (Me.)  170 
Service  of  prf>cesa.  QSam.)  872 
H.  a.  B.,  T.  HL 


Cruelty  defined.  (Me.)  170 
What  constitutes  extreme  cruelty.  (Me.) 

169,  170 

Instances  of  cruel  and  abusive  treatment. 
(Me.)  829 
False  charges  of  mfidellty.   (Me.)  170 

Masturbation  in  wife's  presence,  but  without 
compelling  her  to  remain,  which  injures  her 
health,  is  not  "  cruel  and  abusive  tieatment." 
(Me.)  839 
Venereal  disease  of  husband.   (Me.)  829 
CondonaUon.   (Me.)  829 
Desertion;  not  necessary  to  prove  contin- 
ued williogness  to  receive  back  adulterous  de- 
serter.  (Mass.)  786 

Abandonment ;  matrimonial  Intercourse. 
(Me.)  .  887 

Custody  of  children.   (Mass.)  746 
Where  a  decree  of  divorce  nisi  has  been 
entered,  until  such  decree  has  been  made 
absolute  a  valid  marriage  cannot  be  entered 
into.   (Mass.)  746 

XDSNTITY.  See  Libel  and  SLumiut,  IS. 

BbISFS  AMD  NOTSB. 

Evidence  of.   (Me.)  280 

tDEOE  SONANS.  See  Crimihal  Law, 
13.  18. 

ILXJBGITIKACT.   See  Bastabdt. 

IMPLIED  CONTRACTa  See  CoH- 
TaACX,  L 

INCEST. 

On  the  trial  of  an  indictment  for  Incest  by  a 
father  upcm  a  daughter,  the  testimony  of  med- 
ical experts  M  to  the  danriiter**  con- 
dition soon  after  the  commisnon  of  the  of- 
fense is  admissible. 

Ommonwalth  v.  X^mi  (Mass.)  89 

INDICTMENT.  See  Asbault  ahd  Bat- 
tery, 8,  9;  Bawdy  and  Disordbrlt 
HouBBB,  1;  BiOAHT;  Criuikal  Law,  L; 
Fish  and  Fishbbies;  Gams  Ain>  Oahb 
Laws;  Intoxicatikq  Liquors,  IV. ;  Pbh- 
JUBT,  2,  8;  VoTBBS  AND  Elkotioms,  3,  6: 
Watb.18. 

INFANTS.  See  Qoardiah  ahd  Wabd; 
Intoxicating  Liqdors,  44;  NsaLiaBNCB, 
2.  8,  6;  Pakbnt  and  Child;  Rapk,  1-3; 
Taxes,  13;  Witness,  7. 

1.  A  contract  made  with  the  ag^ent  of  an 
unknown  principal,  a  minor,  is  voidable 
only,  and  one  contracting  with  such  agent  as 
bailee  cannot,  when  sued  oy  the  principal,  re- 
fuse to  deliver  the  goods,  the  subject  of  the 
bailment,  on  the  ground  that  there  was  no 
contract,  the  principal  being  a  minor. 
Stiff  V.  KeitA  (Mass.)  874 
3.  The  right  of  an  Infant  to  rescind  his 
contracts  on  coming  of  age,  without  releasing 
the  consideration.  Is  strictly  personal; 
hence,  his  asslcnee  In  iasidvmoy  has  not 
the  xi^t,  notwithstanding  the  Infant'i  estate 
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may  be  aagmented  to  that  extant  by  the  mxmey 
wbich  the  miDor  received. 
Mansfield  t.  Om'don  (Haw.)  799 

8.  Uader  Pub.  Stat  chap.  209,  §  4,  cl.  12. 
plaintiff  in  an  action  on  a  Jadf^ment  for 
necowarioBf  has  Uie  rii^t  to  attack  the 
jadirment  debtor's  wages  to  their  full  amount. 

ThomptoH  V,  Booth  (R- 1)  MS 

4.  ErldaoM  Is  admitdble  to  ahow  that 
the  Judgment  was  far  neeeMariea.  Id. 

B.  A,  a  minor,  was  Muteneod  to  the  re- 
form BohooL  and,  withoat  being  legally 
apprenticecU  was  taken  by  B  as  an/  appren- 
tice. A  remahied  with  B  some  years,  then 
absconded,  was  arrested,  recommiUed  to  the 
school,  and  again  put  out  with  B.  Sent«kces 
to  the  reform  school  are  limited  to  minority. 
In  an  action  by  A  against  B  for  servlcea 
rendered  aftAr  A  claimed  to  have  attained 
majoritr* — Beld,  that  A  could  not  recover  If, 
after  attslnlng  the  age  of  twentyf^ooe,  he  con- 
tinued to  work  for  B  wtthont  a  specific  eon- 
traet*  and  without  notice  that  his  minor- 
ity was  ended  and  that  he  expected  wages. 

Burrowt  v.  W<mL  (R.  I.)  68 

6.  A  person  may  teatiiy  to  the  date  of 
hteownbirtlu  The  certificate,  madeevideiy^ 
by  Pub.  Stat.  chap.  83,  g  11,  is  hearsay,  and  no 
more  likely  to  be  accurate  than  thestatements 
of  the  party  concerned,  based,  as  it  must  be, 
on  family  tradition  and  fortified  by  his  know- 
ledge of  himself. 

ConmfOnv)eaUh  t.  Stnmuon  (Mass.)  84 

Bbiets  and  Notea. 

Validity  of  eontraet  made  wltii  minor. 
(Mass.)  870 

Contracts  of  infants  are  voidable  only,  and 
the  right  of  avoidance  Is  a  personal  privilege 
of  an  infant.   (Uass.)  800 

Infancy  is  personal  privilege  and  cannot  be 
waived  by  guardian.   (Massr)  215 

lUght  of  infant's  assignee  in  insolvency  to 
avoid  contracts  of  infant.   (Mass.)    800,  801 

Jurisdiction  of  equity  In  cases  of  infants. 
(Mass.)  21S 

Necessaries.  (Mass.)  264 

Infant  may  be  sued  bjproehein  ami.  (Mass.) 

926 

INFEXUOR  COURTS.  See  Codbts,  10. 
INJUNCTION.  Bee  Taxes,  17. 

1.  A  suit  may  be  maintained  by  a  taxpay- 
er to  restrain  the  court  of  common  council 
of  a  city  from  grantlDg  any  compensation 
or  gratuity  to  any  officer  holding  an  hon- 
orary office  UDder  the  city  government. 

Oarvie  v.  Oiti/  of  Hartford  (Conn.)  855 

3.  On  a  bill  to  restrain  the  members  of  a 
mercantile  ageBey  firom  pablishing  in- 
formation derived  from  others  concerning  the 
business  standing  and  credit  of  plalntS,  to 
his  alleged  damage,— that  equity  would 
not  interfere  to  prevent  such  publication. 
Raymond  v.  StmeU  (Mass.)  818 
8.  A  bin  in  equity  will  not  lie  to  restrain 
by  injunction  representations  as  to  the 
character  and  standing  of  plaintiff,  or  aa  to  his 
H.  s.  B.,  T.  m. 


',  althoagh  mch  repteientatkos 
'alae.  if  there  is  ma  breach  tA  tmat  or  of 
contract  iBTiavML  AntiuritlM  oiled.  U. 

Sit 

4.  In  Rhode  Island  a  bill  In  eqsl^  far  sa 
injunction  is  not  demnrrabl*  for  waat  ef 
a  Terifying  aflidavit. 

Harrin^on  v.  Marrinfftoi^  (R.  L) 

6.  A  party  la  not  entitled  to 
suiting  ^om  obedience  to  an 
procured  by  Umselft  when  he  1 
situation  of  the  property  affected  by  It 

Wai*  Y.  Laird  (Vt.)  58! 

6.  On  an  Injunction  bond  exeeotM  t 
mortgagor  on  the  granting  of  an  injniteaoa 
suspending  forMlosure*  the  moi^me 
cannot  recover  for  timber  ttfmm 

ftremises  or  for  therentid  value  thmotdtD' 
Dg  the  pendency  of  the  Injoncticm  and  brfdn 
the  decree  becomes  absolute,  when  then  ti 
no  redemption,  and  the  raliie  of  the  ee- 
curity  is  greater  than  the  mottgandsM. 

Brihps  ahd  Notbb, 

Whan  granted;  not  restrain  an  sSeged 
libel  or  slander,   (itess.)  3U 

To  enjidn  publicatlona  and  atatementissts 
commercial  character  and  standing.  (Iba) 

814 

Restraining  the  publication  of  letteiswnt 
ten  by  plaint  to  defendant  on  the  ground  of 
properly  in  Uie  leHeia  bdog  in  idaiiitiff- 

Right  of  tazpayo*  to  enjoin  common  eou- 
cH  from  giving  compensraon  to  an  hworarj 
ofllcer.   (Conn.)  SS5 

Necessity  of  affidavit  to  Un  fbr  InjonetioB. 
(R.I.)      '  « 

Damages  on  dissolntlmi.  (Vt)  4N 

INNKEEPERa 

Upon  a  complaiot  for  selling  intozicstlBg 
llauors  on  the  Lord's  Day*  where  therein 
evidence  tending  to  show  such  Bales,  If  tbedfr 
feodant  relies  upon  his  license  for  a  defeaie, 
it  is  for  him  to  show  that  the  persoas  to 
whom  the  sales  were  made  were jguasta  wbo 
resorted  to  his  house  for  food  aad  ledr 

T.  MoUar  (Mass.)  an 
Bbibfs  and  Notes. 

Duty  to  be  prepared  at  all  times  with  lolti- 
ble  food  and  rooms,  and  with  beds  and  bed- 
ding, for  travelers  and  lodgers.   (Mass.)  IdS 

Burden  of  showing  that  sale  of  intozieati^ 
liquors  on  Sunday  was  made  to  a  guest  -of  si 
innkeeper.   (Mass.)  ft 

INSANE  PERSONS. 

1.  One  who  deala  with  an  ioiBtte  pova 
does  It  at  hfa  perlt  AuthiHfttee  cited. 
Ail^AamT.  Jby«nowtjl«'(]Cas8.)  W 
3.  The  deed  of  an  insane  person  is  Inef- 
fectual to  convey  title,  good  agaiost  ptn 
tor  or  his  heirs  and  devisees,  unless  conflmed 
by  them  or  by  grantor  hlaueU  irtmiitf  arawl 
mind.  Authoritlee  dted.  A 
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8.  Nor  li  it  nuterlal  Uuk  gnuite*  Mtoa 
in  good  flUih,  and  without  knowledge  of 
grantw't  InHmi^.  AuthorMes  olted.  Id. 

4.  Such  deed  may  be  disaflraed  wlth- 
«at  retarning  the  eonsldttratloii  money 
w  {UaolDg  the  otbtt  party  ttatt$  gw,  Au- 
thoxltieB  dted.  M 

Bbibtb  asd  NoTBa 

Setting  aside  contract  of  Idiot  or  person  non 
compot  met^  tot  fraud  and  undue  influence, 
mass.)  760 

Deed  of  an  Insane  person  is  voidable. 
(Haas.)  760 

nsOIiVENCT.    See  AasiomcsKT  vob 

BBNBnr  OF  OBBDITOBS;  BAimniPTOT; 

Cabbirbs,  1;  BzEOnroBS  and  Ashinis- 
TBATOBs,  81;  Fraud  and  FnATiDULBMT 

CONTETAKOB,  4—7;  PaBI  TOBSHIP,  28; 
PuDTCIFAL  Ain>  AOBHT,  10;  Rb- 
CAIYBB. 

1.  The  sapreme  Judicial  court,  as  a 
court  of  equity,  has  anperTiaory  rather  than 
concurrent  JiwlBdleuon  with  the  court  of 
InsolTency.  under  Rer.  8taL  chap.  70,  fi  11. 
A£nlT.  OZewtewi(He.)  S85 
i.  TbB  mere  fact  that  the  pureluMwr  of 
lumber,  from  a  firm  with  which  he  bad  dealt 
many  years,  1b  insolvent*  does  not  ma^o 
his  pnrehMo  Invalid.  Even  the  fact  that 
he  la  deeply  insolTent  does  not  have  that  ef- 
fect, unlesB  he  purchases  with  no  Intention  or 
expectation  of  paying,  for  if  there  be  no  dis- 
honest purpose  there  u  no  fraud. 
DaUoH  T.  nnntm  (B.  I.)  888 
8.  Where  debtors  mortgaged  to  defendant 
moat  of  their  proper^.  In  coosideraUon  ct  an 
advance  of  nearly  the  value  of  the  proper^; 
and  defendant  acted  in  good  faith,  not  know- 
log  of  mortgagor's  Insolvency;  and  mortgag- 
ors expected  to  pay  the  mortnse  withTn  a 
month,— in  an  action  by  the  asngnee  to  recovo- 
the  vuus  of  the  properly  mwtg^^,  upon 
the  issue  wheUier  aef enduit  had  ronsowanlo 
caueo  to  bellove  that  the  traaefer  to  him 
was  ftnndnlent, — it  was  properly  submitted 
to  the  Jury  to  determine  whether  the  mortgage 
was  In  the  usual  and  ordinary  course  of  busi- 
ness of  the  debtor,  and  the  opinions  of  wit- 
nesses are  not  competent. 
Buff*im  V.  Jones  (Mass.)  718 
4.  An  Msignment  nndor  Pnb.  St»t. 
ohnp.  S87,  g  1 8,  has  the  full  effect  of  an  as- 
^gnment  in  Insolvent^,  and  pMMS  not  only 
the  property  remaining  In  the  hands  of  the  as- 
signor but  all  the  propertv  coavasrod  by 
huD  in  firnnd  of  his  creditors  or  in  viola- 
tion of  chap.  387,  and  Is  as  effectual  to  avoid  a 
preference  illegally  given  and  received  as  the 
appointment  of  a  receiver  would  be. 

Market  Nat.  Bank  v.  EeinUeman  (R.  I.)  020 

8.  The  executor  or  administrator  of  an 
InaolTOBt  oatate  is  the  proper  party  to 
—■intaln  an  action  for  the  lecovery  of 
property  conveyed  by  the  deceased  In  i^ud  of 
bis  creditors.  In  case  id  his  refusal,  qumre. 
Frott^.  LO^QAg.)  008 
6.  An  assignee  in  Insolvency  may  recov- 
«r,  against  a  party  to  whom  the  insolvent 


conveyed  ehatt«l«  shortly  btfore  the  Insol- 
vency proceedings,  the  value  of  audi  ehsttels, 
where  tlM  oonv^ance  was  fraudulent  as  to 
creditors. 

WtUt^.  White  (^tM.)  08 

7.  If  there  Is  a  valid  mortgage  held  by  de- 
fendant on  the  chattels,  the  asagnee  may  re- 
cover the  EurplOB  value  of  the  goods, 
above  the  amount  of  the  mortga^*  al- 
though the  condition  of  the  mortgage  has 
been  broken  and  defendant  has  taken  posses- 
sion <rf  the  diatteb  under  the  mortgage.  Id. 

8.  An  insolvency  assignee  of  a  partnership 
has  no  possessory  lien  on  aphydolan's  sleigh 
for  repairs  made  upon  It  by  the  firm,  and 
paid  for  in  the  execution  of  an  agreement 
between  the  firm  and  the  physician  that  his 
services,  to  be  rendered  for  one  of  the 
partners*  should  be  applied  in  payment  ot 
uie  repairs  to  be  made  by  than. 

Morrm  V.  MerriU  <N.  H.)  100 

9.  When  an  assignee  in  insolvency  nec- 
lects  to  declare  and  pay  a  d^deiad.  the 
remedy  of  a  creditor.  In  the  first  astance*  is  by 
applicatira  to  the  insolvent  court. 

mrd  T.  OMand  (Me.)  £85 

10.  The  trustee  of  an  Insolvoit  debtor  can- 
not be  obliged,  In  separate  actions  at 
law  brought  hy  individual  creditors*  to 
show  that  ne  had  faithfully  and  honestly  ad- 
ministered, and  that  nothing  more  was  due 
from  the  proceeds  of  the  property  of  the  debt- 
or than  had  already  been  paid  over.  The 
remedy  of  the  creditors  was  hy  a  Mil  In 
equity  brought  on  behalf  of  all  the  cred- 
itors who  had  become  parties  to  the  trust. 

Binds  V.  Oottte  (Mass.)  888 

11.  Where  It  appears  that  the  day  when  the 
actions  were  commenced  defendant  made  up 
his  accounts  as  trustee,  and  found  only 
enough  in  his  hands  to  pay  a  cotaln  divi- 
dend which  was  paid  to  Mch  of  the  other 
creditors  and  received  by  them  as  a  final  divi- 
dend, the  tender  by  defendant  and  the  aw 
eepiance  by  plaintiffs,  respectively,  of  sums 
large  enough  to  cover  their  pro  rata 
shares,  with  interest  thereon  and  legal  costs, 
leaves  them  no  ground  of  complaint,  as  they 
have  received  all  that  was  then  due,  and  the 
evidence  fails  to  show  mismanagement  Id. 

13.  Where  the  only  purpose  of  the  state- 
ment of  facts  signed  by  the  plainUfl  and  the 
claimant  was   to  determine   the  collateral 

guestlon  whether  the  claimant  had  a  val- 
I  aaa%BBaent  of  Uie  ftinda  in  the  haada 
of  the  traateoi  It  Is  a  question  In  which  the 
trustee  has  no  Interest,  and  he  had  bo 
risrht  to  be  heard  upon  the  question  of  the 
validity  of  claimant's  cWm. 
Begee  v.  Mathewt  (Mass.)  495 
18.  In  proceedings  under  the  Insolvent  law, 
a  secured  creditor,  not  having  sold  or  surren- 
dered his  securl^  to  the  asslffoee,  has  no 
right  to  prove  the  aeenrad  «m>t,  unlosa 
the  assignee  con  treat  the  act  of  the  creditor  as 
a  concluiHve  deetira  to  prove  the  debt,  and  a 
waiver  and  equitable  r^oaao  ot  the  aeeu- 
rity  to  him. 
mAoU  V.  3mith  (Mass.)  507 

14.  When  the  creditor  who  holds  the  secu- 
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Tity  which  comes  within  the  temu  of  the  stat- 
ute iiuUlvarteittlr*  by  miatake  either  of  law 
or  fact,  pFOTes  his  wkide  debt  without 
diselosins  his  aecnrity,  and,  before  he  has 
derived  any  advantage  or  the  creditors  have 
suffered  any  detriment  from  his  act,  takes 
proper  measures  to  waive  or  abMdon  his 
proof  and  to  pursue  his  rights  as  a  secured 
creditor  accordtng  to  ]aw.  he  does  not  thereby 
waive  or  forfeit  his  aeciirlty  t  nor  do  the 
unsecured  creditors  acquire  an  equitable  right 
to  It  whl<^  can  be  enforced  by  the  aadgnee. 

Id. 

IS.  Where  the  flratmortgageet  under  the 
power  of  sale  contained  in  ms  mortgage,  sold 
the  premises,  and,  after  retaining  from  the 
proceeds  of  the  sale  the  amount  due  to  him  on 
his  note  secnred  by  ttie  mortgage,  and  ooeta, 
paid  the  balance  over  to  the  eecond  mort- 
gagee,— Btid,  that  the  second  mortgagee  was 
not  compelled  to  prove  her  claim  at  Uie  first 
meeting  of  the  creditors  of  the  Insolvent  mort- 
gagor, out  should  be  allowed  to  prove  her 
debt  after  dednctln|f  what  she  had  re- 
eeived  tberem. 

Waahbum  t.  Tiaiak  (Mass.)  40i 

BbXBH  AMD  NOTK 

Jurisdiction  of  supreme  judicial  court  of 
insolvency  proceedings,  under  Rev.  Stat.  chap. 
70,  §  11.   (Me.)  286 

Conveyance  by  insolvent  debtors  in  fraud 
of  creditors ;  whether  in  usual  and  ordinary 
course  of  bnnness.  question  for  Jury.  (Mass.) 

719 

If  executor  suffer  judgment  against  an  In- 
■olvrat  estate  without  r^resentatlon  of  in- 
solvency, and  an  execuUon  Is  returned  nvSa 
bona,  it  is  wsste.   (Mass.)  898 

Administrator  of  insolvent  estate  is  answer- 
aUe  for  wh<4e  estate  In  his  hands  to  be  applied 
In  gmeral  distribution  among  creditors.  (Mass.) 

808 

Asaisaee;  title  |    rislitni  aetlona. 

(Mass.)  800 
Vested  and  contingent  remainders  with 
cUms  to  recover  usurious  Interest  pan  to  the 
assignee.  (Mass.)  800 
Assignee's  rights  In  property  covered  by  an 
unimpeached  mortgage  are  meidy  those  of 
mor^agor.  (Mas&>  98 

Oi»im  for  personal  injuries  does  not  pass 
through  assignee.  (Mcas.)  800 

lUght  of  Infimt's  assignee  hi  losolveni^  to 
avoid  contracts  of  intent.  (Mass.)    800,  801 

An  action  of  tort  for  the  conversion  of  prop- 
erty of  the  debtor  passes  to  the  assignee  in  in- 
■olvency.  (Mass.)  849 

An  asdgnee cannot  consent  thatan  insolvent 
dun  sue  for  bis  own  benefit  on  a  daim  be- 
longing to  the  estate.  (Mass.)  849 

An  actlmi  brou^t  liy  an  Insolvent  after  It 
had  passed  to  bis  assignee,  and  hi  which  the 
assignee  snbsequoitly  becomes  a  party  and 
consents  to  be  oound  by  the  decree,  is  not 
well  Instituted  and  cannot  be  maintained. 
(Mass.)  849 

An  Insolvent  cannot  sue  ftfr  hli  own  ben^ 


upon  oWns  that  have  vtmiA  to  hlii 

(£«.)  Ml 
AmsBdnent  of  action  btoa^t  by  hisolnKt 
by  mbslttiitlBg  name  ai  sMlg—i,  OiM^ 

For  mismanagement  of  the  trustee  the  rm- 
edy  is  a  suit  In  equity  on  belmlf  at  dl  end- 
tors.  (Mass.)  M 
Time  of  proving  claims.   (Mass.)  40( 
Jtlf^t  to  prove  equltsble  claims. 

Equitable  liabilities  are  provable  agsiail  es- 
tate.  (Mass.)  m 

Secured  creditors;  proof  of  datm;  snnes- 
der  of  securities.  (Hasi.)  IN 

Right  of  creditors  to  reeover  property  fiaad* 
alenuy  conveyed  \if  decedBBt.  (ma)  M 

nrSTRUCTIOlfS.  See  (JanmuL  LiV» 
IV.  c;  Tbiai^  IL 

XNSIT&ANCE. 

I.  FiBB. 

II.  Lm. 
IIL  Uabzhb. 

Bbibpb  ahd  Notes. 

See  BBNBnr  Socibties;  Ships  abb  Bbip- 
pnia,  9. 

t  Vam. 

1.  A  tenant  by  earlesr  haa  an  tnamUa 
intereat  in  a  house.  AuAorities  dted. 
£y(«  v.  Cbmmenidl  U.  Amm,0^  ObM.)M 

9.  A  apeeiibl  Tordtet*  fladSaf  a  ooDtisct 
of  insurance  made  by  the  deliweirT-  of  a  pol- 
icy to  the  plainttifs  aceut,  and  also  flnabf 
a  conceaiment  of  the  Insurance  froa  the 
plaintiff— ZMd,  upon  the  facto  of  the  cs«^ 
not  to  mean  that  the  existence  of  the  pofiey 
was  oonoealed  from  the  afent  whan  it  wssdfr 
livered  to  him. 

JTofTten  T.  InM.  Of.  «f  y.  A.  (N.  R)  1# 

8.  The  term  **p6Uey  iaporta  thst  ik* 
party  Insured  holds  a  vrritten  eeatrMt  t» 
which  that  name  has  been  given.  AnthoriliN 
cited,  iai  m 

4.  Whether  the  changed  posseasioB  of  apt 
Icy  is  a  deliverr  binding  the  paitiM  mik* 
ing  the  contract  written  in  it  is  a  tisa 
of  knowled^  and  Intention.  Thtrs  1ft 
such  a  delivery  if  both  parties,  "or  their  soibir 
Ized  agents,"  understand  the  writing  nsacs 
from  one  totheoUier  as  a  token  thatuieo^ 
gotlaHon  is  concluded,  and  as  evldaioe  ef  an 
operaliTe  contract,    Anthorltlea  dtad.  M. 

m 

6.  Whera  an  acent  of  plaintiff  CMipsaj  It- 
sued  a  poUt^,  nioh  omtatned  a  daase  P* 
termination  at  the  o|ition  of  the  compssy, 
and  the  company  at  once  notified  its  acwt 
that  it  declined  the  risk  and  directed  h&t* 
cancel  the  policy,— .S«£ii,  thoe  was  evldeacs 
to  sustain  the  finding  of  the  justice  of  ttsifr 
perior  court,  tryins  the  case  without  a  jmh 
that  the  agent  was  liable  for  want  of  doe  0- 
genoe.  It  appearing  that  be  eonld  haTsaa* 
tlfled  the  lasared  in  an  hoar*  bet  4^ 
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li^«d  tar  Ave  dftya  and  ontil  mftar  the 
Ibreoceurred;  the  action  brought  on  the  day  on 
vUcb  i»oofa  of  leas  were  aerred  waa  not  pre- 
matun.  becauM  the  company  bad  alx:^  Amym 
In  which  to  p»yt  an  offer  to  show  that  usu- 
al^ aeentB  hare  several  days  in  which  to  can- 
cel policies  was  properly  reused. 
I^cmix  Int.  Co.  v.  FritseU  (Mass.)  <(7 

6.  A  cODTvyanee  of  a  tax  title  Interest 
by  the  wife  of  insured  (in  which  he  joined 
as  tenant  by  curtesy),  through  a  third  paHy>  to 
insured,  made  In  oraer  to  vast  the  entire  Utle 
in  liim,isiuitaviolatlfmaf  aelauaeof  the 
policy  which  aveids  it  il^  without  the  con- 
sent of  the  company,  the  property  shall  be 
sold. 

Kytt  T.  Omnmrdal  XT.  Auur  Oo.  (Mass.)  884 

7.  A  local  aseat  with  authority  to  receive 

{tremioms  and  Issue  policies  has  no  author- 
ty  to  waive  the  eonditioaa  of  the  policy, 
requiring  tlie  written  or  printed  assent  of  the 
company  to  any  change  la  ebonmstances  or 
Bitnatlon  Increuing  fbe  risk.  M. 

&  If  Um  agent  has  the  f  nlleat  atrthori^,  the 
conditions  eannot  be  waived  «m^4  in 
the  manner  i»roTided  for.  Id. 

9.  A  dweUlaff^ionae  In  which  no  one  lives, 
but  in  whleh  a  former  oecnpant  had  left 
some  trifling*  artielea  of  furniture,  not  of 
such  character  as  to  be  valuable  for  use  else- 
where, is  **  vacant  and  unoccupied"  within 
the  meaning  of  those  terms  as  used  In  a  fire 
Insurance  policy. 

Jfiwrs  T.  Fkfmvim  F.  Jn».  Oa.  (N.  H.)  S7 

10.  Where  the  plaintiff  made  nee  of  a 
dweUlBg^ionee  for  himself  and  servants 
to  take  their  meala  in*  whUo  he  was  car- 
rying on  a  contlguens  fkrm,  and  the 
bam  was  used  for  storing  hay  sund  tools, 
but  no  cattle  were  kept  there,~-2(hEd,  such  use 
was  not  occupancy  wittUn  the  terms  of  tbe 
policy.   Authorities  cited.   Id.  60 

11.  Where  the  boildlog  Insured  was  a  trlp- 
baissier  alu^  and  bnsinesa  therein  waa 
raspeaded  for  more  than  thirty  days*  the 

ina(£lnery  and  tools  remaining  there,  and  the 
plahitiff's  son  going  through  the  shop  nearly 
every  day  to  see  if  things  were  right,— Zfcfa, 
these  facts  did  not  constitute  occupancy  with- 
in the  requirements  of  the  poUcy.  Authori- 
ties dted.  Id. 

13.  The  materiality  of  a  misrepresent* 
atlon  of  title  in  the  application,  is  a  question 
<br  the  joKT. 

Bmtat  V.  Piteataquii  MuL  Tn».OiK  (Me.)  887 
18.  An  objection  that  aetlon  on  a  policy 
has  not  been  eomBwwed  withia  the  tisse 
stipulated  In  the  policy,  must  be  made  by  a 
apodal  plea* 
Moon  V.  PAcmds  F.  lha.  On.  (N.  B.>  69 

n.  Life. 

14.  The  ooatents  of  an  application  for 
inniranee,  provable  by  seeendary  evi- 
dence: and  a  paper  which  purported  to  be  a 
copy  of  the  application,  and  which  contained 
printed  qaeetlons  and  written  answers  thereto, 
produced  by  a  witness,  was  admissible  In  evi- 
dence; and  oral  evidence  of  the  contents  of  the 
v.  B.  B.,  T.  m. 


written  answers  was  competent  to  prove  such 
answers. 

HWNoiMm  T.  OmMdgt  B.  M.Ot.  (Kasa.) 

750 

in.  Masihz. 

15.  A  clause  Ina  policy  ttiat  the  tnsniwma 
not  to  Iw  liable  far  anjy  partial  loss  "  on 
the  vessel  or  freight  nallBss  it  amounts  to  7 
per  cent  excludve  of  all  charges,"  etc.,  ap- 
plies to  a  loss  occurring  by  reason  of  the 
oamagea  which  the  owners  of  the  insured  ves- 
sel are  compelled  to  pay  to  the  owners  of 
another  vessel  in  eoaaeqaenee  of  a  collis- 
ion in  which  the  Insured  vessel  was  alone  In 
fkolt. 

Whorf  V.  EqaiiabU  Marine  In*.  Oo.  (Has|^ 

16.  Such  damages  are  also  covered  by  a 
provision  to  '*  cover  the  risk  of  losa  by 
ooUisioB,  according!  to  thededsions  of  the 
Supreme  Court  of  HaasaohuBetta  prior  to- 

1858."  Id. 

17.  Losses  by  collision  are  not  exempt  from 
the  clause  first  quoted,  because,  in  the  clause 
relating  to  colSsIra  losses,  It  la  provided 
that  the  Insurer  win  not  be  rospoasible  for 
these  b^ond  the  amonat  iasnrod  by  the 
policy-  Id. 

Bbikfb  aud  Notbs. 

Harine.  Provision  of  poli<7  exempting- 
company  from  loss  less  than  7  per  cent. 
(Mass.)  731 

Loss  by  collision.   (Masa)  731 

Life.  Avoidance  for  misrepresentation  of 
age  of  insured,   ^e.)  389 

A  material  misrepresentation,  although  hon- 
estly made,  avoids  the  policy.   (Me.)  289 

Waiver  of  forfeiture  by  receiving  assess- 
ments.  (Me.)  389 

Fire;  authori^  of  local  agent  to  waive 
conditi<Hu  of  policy.  (Mass.)  885 

LiaUli^  of  agent  to  company  for  negligence 
after  direction  to  caooel  policy.   (Mass.)  67 
Insurable  latorost.  (Mass.)  881 
Bxpendltures  on  anolher  man's  house  gives. 
(Blasa.)  88& 
Tenant  by  curtesy  has.   (Mass.)  886 
Insurance  on  bulldl^  on  leased  land  as 
property  of  Insured.   (Mass.)  885 

Insurance  may  exist  without  legal  titie  In 
im>periy.   (Mass.)  886 

Application  is  regarded  as  If  incorporated 
in  the  policy.   (N.  H.)  68 

Insured  Is  bound  by  statements  In  applica- 
tion.  (Me.)  887 

Policy  of  donbtful  construction  construed 
again^  puty  making  It   (Mass.)  733 

Insurers  estopped  from  taking  technical  ad- 
vantage of  mistake  into  which  they  have  led 

insured.   (N.  H.)  161 

An  unadjusted  claim  upon  an  Insurance 
policy  is  subject  to  attachment.   (Conn.)  681 

Where  risk  is  accepted  upon  terms  desig- 
nated, the  contract  Is  complete;  the  risk  at- 
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t»ehe«  at  the  date  of  the  appllcatioa  at  the 
time  desigDsted  therein.  (S.  H.)  161 
Insurer  Is  liable  for  any  loss  oocurrins  after 
risk,  by  the  contract  conuuenced,  eTen  tnough 
ocournnc  before  aoceptanoe  thereof.  (N.  B.) 

161 

Waiver  of  eonditioB.   (N.  H.)  161 

Conditions  of  policy  canoot  be  waived  ex- 
cept in  the  manner  inrovided  for.   (Mass.)  88B 

Forfiaitores  are  not  favored  by  the  law. 

(N.  H.)  161 

Materiality  of  misrepresentation  of  title  is  for 
Jury.   <Me.)  837 

Violation  of  clause  in  policy  prohibiting  con- 
veyance wlttiout  consent  of  company.  (SLaas. ) 

88S 

Customary  aooeptanoe,  without  obje^ion,  of 
overdue  premloms,  Is  s  waiver  of  forfeiture. 
(Mass.)  S19 

Forfdtnre  of  Insoranca  br  iacroaao  of 
risk.   (S.  H.)  67 

Tldation  of  policy  tor  Increase  of  risk. 
(Mass.)  888 

Temporary  ill^al  uae  of  propwty  does  not 
prevent  policy  from  reviving  after  such  use 
has  ceased.  OSmm.)  886 

Waiver  of  provision  against  non-oeea- 
puojr.  (N.H.)  68 

Meaning  of  tenn  "  vacant  and  unoocni^ed" 
Is  a  question  of  law.   (N.  H.)  68 

Qccnpaiu^;  temporary  absence.  (K. 

Ooonpancy;  vacancy;  evidence  of.    (K.  H.) 

57,  68 

Forfeiture  for  withholding  or  falsifying  facts 
In  proofh  of  loss.  (N.  H.)  68 
Time  of  anit  on  policy.   (N.  H.)  67 
Limitation  clause;  act  of  conqwoy  delayio 


bringing  of  suit   (N.  H.)  161 

INTEBEST.  See  Oabrikrb,  8;  Dbvise 
AND  Lboaot,  m. ;  IsmtnsADBR; 
MoBTaAQE,    44;    Poor   Dkbsor,  7; 

USUBT. 

1.  A  party  la  not  entitled  to  Interest  on  an 
VBliqnldated  el»lm  until  after  a  demand. 
2^  V.  atoddant  (Mass.)  101 

0.  A  tnutM  Is  not  entlUod  to  Interest 
fkH>m  weeutorai  on  a  bequest  of  the 
money  smntinff  him  discretionary 
power  to  pay,  for  the  beccflciary,  such  portion 
of  the  income  as  he  may  consider  best,  and 
also  as  to  the  time  of  payment,  until  <m«  year 
from  testator's  death,  altho^rh  the  bequest  is 
made  payable  to  the  trustee  oy  the  executors, 
at  their  coDreoieuce,  within  one  year  after 
testator's  death,  in  stocks,  bonds  or  cash. 

Bartlea  v.  Slater  (Conn.)  646 

8.  Interest  Is  not  generally  payable  on  a 
legfaer  until  one  year  from  testator's  death. 
ExceptioDs  to  rule  enumerated.  Authorities 
cited.   Id.  946,  646 

INTERMIXTURE.  See  Aooxsnoir  asd 
CoCTPMoa  or  Goods. 

INTERPLEADER. 

A  stakeholder,  who  Iiolds  moaef  ready 

H.       B.,  T.  III. 


to  pay  it  to  wUchever  of  the  claimants  Is  ea- 
titled  to  it,  and  who  flies  a  bill  of  interi^eadff 
to  determine  to  which  he  should  pay  it,  sfaouU 
not  be  c(»npelled  to  pay  ivtoreat  diniii| 
the  litigation. 

OniM  Sating*  Bank  r.IM(Maaa.)  tXt 

IVTBRSTATE     COHKEKOE.  Sos 

OOSBTITDTIOHAL  LAW,  IL 

IKTOXXOATISa  LXQirOB& 

I.  Btatutb;    ComrmrnoHAUTT;  Cm- 

STRDCnOH, 

II.  Seizubb;  Subob;  FoBVBrnnuL 

in.  LiCKNeB. 

iv.  ibdictmeitt;  0<»cfuu1it. 
v.  evidbrcb. 

Bbibfb  and  Notbb. 
See  Bawdy  asd  Dibobdbbi.t  HoumES. 

L  StATCTB;  CoiWrtTUTIOBAUTT;  COKSTBUC- 
TION. 

1.  The  Aet  for  the  Suppresalon  of  Intna- 
peranoe,  psMsed  May  87,  ISM  (Pak 
Laws.  chap.  696),  Is  not  rtmngaMaA  te  tka 
Fifth  Amendment  of  the  OoMtitoilan  of 

this  State. 

Stata  V.  £<HM  (R  I.)  141 
8.  Pubi  Laws,  chap.  696,  g  8.  In  i«iaidle 
sales  ot  intoxicating  llqaw,  Is  nvt  in  eonilc* 
with  the  Constltatlon  of  this  State  or 
of  tlie  United  States,  as  xeqnbing  a  ctuaa- 
lative  penalty  f  rom  pharmadsta. 
State  V.  Duggan  (R  I.)  18T 

8.  A  ennsolattTe  penal^  la  In  tiie  dis- 
cretion of  the  Legislature.  & 

4.'Seetion  16  of  the  Act  Is  not  repa^ 
nant  to  g  10,  art.  1,  of  the  Btote  Oonsttto- 
tion,  which  declares  that  In  all  criminal  prose- 
cutions the  accused  ah&li  be  informed  of  the 
nature  and  cause  of  the  acenaatloB. 

Slatt  V.  .Smu  (R  I.)  M 

6.  The  General  Anembly  had  power  1» 
fbre  the  amendment,  not  only  to  proUbM 
the  sale  of  intoxicating  llquon  for  a  bever- 
age,  but  also  to  restrict  and  nsnlate 
their  sale  for  other  purposes.  li. 

6.  IntoxIcatiDg  Uqnors  intended  fbr  sslt 
on  territory  ceded  to  the  United  States  at  th« 
National  Soldiera'  Home  at  Toni, 
MaincL  over  which  the  State  baa  retained  no 
juris^ettcm  except  for  service  of  process  for 
offenses  committed  without  that  tmltory,  sre 
not  liable  to  seisnre  while  in  transit 
from  another  State  to  that  place. 

State  V.  Intoakatinff  lAquor*  (Me.)  ft 

7.  Sales  of  tntoxicatiog  liquors,  effected 
by  dmnuners  from  another  State,  are  osn- 
ally,  if  not  always,  consummated  by  a  de- 
livery at  the  vendor's  place  of  busineai  to  s 
common  carrier;  yet  for  all  police  pniposM  it 
\b  competent  for  the  Legislature  to  aay  that  tba 
acts  done  by  the  drummer  shall  erf  theoselns 
eonstitnto  a  sale,  and  tberefwe  an  oftHua 

State  V.  AKhm-  (Conn.)  H* 

8.  Under  the  Act  of  1882,  chap.  107,  pL  % 
%  1,  proMblting  the  saleof  intoxicating  iiquots 
by  sample,  by  soUelttng  or  procuring  mdcn 
therefor,  or  otherwise,  without  first  tsklngort 
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s  Ucmae  for  the  privnegv,  defendant  baa  com- 
mitted kn  oflense  by  proonriiifl'  an  order 
fi*Ma  a  dealer  in  tbU  State  and  geadlng 
It  to  bis  principal  in  New  York,  vbo  ac- 
c^ted  the  order  and  shipped  the  liquors. 
I^k,  Ch.  J.,  and  Oranger,      dissenting.  Id. 

9.  Where  Hqnon  have  been  lawfully  sold  a 
■aere  meeeenger  cannot  be  held  ffuUty  of 
lll^ally  traaspfnrtinff  them  by  bringing 
them  to  the  pundiaser  reridlng  in  a  town 
where  such  sales  could  not  be  lawfully  made. 

HUvey  T.  F\jtB(m  (Mass.)  497 

10.  "Keeping  ft>r  sale,"  under  a  Oof  the 
Act,  mean*  "keeping  for  sale  and  delir- 
•ry«"  BecdOB  1  Is  conatraed  aa  if  the  words 
"and  dellTery"  were  not  in  it. 

iMT.AMuCRL)  148 

11.  Pttb^  Btat  chap.  100,  g  86,  does'not  le- 

Siira  the  Botlee  not  to  aell  to  a  person 
min  named  intoxicating  liquors,  to  state  that 
Buch  person  was  in  the  habit  of  using  Intoxicat- 
ing liquors  to  excess,  as  a  reason  for  request- 
ing the  seller  thereafter  not  to  sell;  wlien  such 
notice  is  recelTed  tlia  aeUw  is  pot  oa  hli  ia- 
qolry  as  to  tiM  haMts  of  snoh  person. 
Tat9  V.  Donovan  (Haas.)  685 

15.  After  each  aotiee*  the  sale  Is  made 
mt  the  peril  of  the  penal  action  proTided  by 
the  statute,  and  this  la  not  anjoat  at  nnrea- 
•onable.  Id. 

18.  Defendant  being  charged  with  sale  of 
liquor  to  an  iatozicatod  person*  an  Instruc- 
tion that  it  was  Immaterial  whether  he  knew 
the  prason  was  intoxicated  or  not,  la  correct. 

€hmmenMeata-r,Jidiu»(Mtm.)  200 

14.  Tlie  sale  or  deUvecy  of  intoxicating  li- 
quor a  licensed  person  to  a  minor  Is 
equaHy  an  offense,  whether  made  for  the  use 
of  the  minor  or  the  use  of  any  other  person, 
and  the  person  for  whose  use  the  sale  was  made 
need  not  be  allied  in  the  cooipl^nt. 

QmmontBtalthv.  (yZeary  (Mass.)  1S8 

16.  An  Instmetion,  In  a  criminal  prosecu- 
tion, to  the  effect  that  a  sale  of  Intoxicating 
lifjuors.  although  Illegal,  by  a  bartender  In 
his  master's  shop  and  In  the  regular  course  of 
Ills  master's  lawful  bu^oess,  is  prima  ftkcie 
a  sale  by  the  master.  Is  erroneous* 

Gommonweaith  t.  Briant  (Mass.)  88 

16.  An  iuatmctlon  to  the  effect  that  a  sale 
of  intoxicating  liquor  to  a  mioor,  by  a  barten- 
der  in  the  course  of  his  master's  lawful  buA- 
ness,  raises  a  presnmption  of  fket 
aMinst  the  master,  is  erroneous. 

Ummonweatth  v.  &ev6tuon  (Mass.)  84 

17.  A  master's  cIvU  liability  for  an  unlaw- 
ful sale  of  intoxicating  liquors  bg^  his  eer- 
▼ant  exists  even  where  be  prohlUted  the  sale, 
and  therefore  does  not  stana  upon  a  presump- 
tion that  he  authorized  the  sale,  but  upon  the 

Jreneral  pound  of  a  master's  liabilltT' 
or  the  ananthoriied  torts  of  hisservants. 
OommoniMolth  V,  BriajU  (Hiaa.)  88 

18.  If  a  servant.  In  earryinf  on  the 
business  of  his  employer,  and  in  the  ab- 
sence of  his  employer,  was  authorized  by 
him  to  make  illegal  sales  of  intoxlcaUug  li- 

?uoT,  and  he  made  raeh  aidfla,— botih  can  be 
Dund  gtdli^  of  maintaining  a  common  nui- 
sance. 

Otmmonueatth  T.  Gofii^  (Mam.)  Wl 


10.  But  not  where  the  sale  Is  made  on  the 
premises  in  the  presence  or  under  the  ac- 
tual superrision  of  the  employer.  Author- 
ities cited.  Id,  803 

30.  Where  there  was  evidence  that  defend- 
ant, charged  with  continually  unlawfully 
keeping  and  maintaining  a  bullaing  for  the  11- 
l^al  keepins  and  Illegal  sale  ot  intoxicating 
liouors,  wasln  his  bouae,  in  apparent  conboi, 
selling  intoxicating  liquor,  the  court  properly 
submitted  the  case  to  the  jury  under  Instruc- 
tions, that,  if  the  defendant  kept  the  wbole 
building  described  In  the  complaint  during 
any  part  of  the  time  named  therein,  and 
used  any  part  thereof  tme  Illegal  keep- 
ing or  ille^  sale  of  IntozicauDg  liquor, 
they  could  ooariot. 

OommenweatA  t.  itoiMy  (Haas.)  84 

II.  Snsuiia;  Bbuoh;  FosnmuBa. 

SI.  Oflcer,  under  Rev.  Stat  chap.  37.  % 
80,  selsinff  Intoxicating  Uquor  without  a 
warrant,  the  purpoee  of^lKoeping  it  in  a 
safe  place  till  a  wwrant  could  be  procured, 
and  then  procuring  Uie  warrant,  nuy  make 
his  return  thereon  Uiat  tlM  liquor  was  seized 
on  such  warrant. 

atata  T.  Dttvphy  (Me.)  837 

33.  A  person  keeping  liquors  and  Intend- 
ing unlawfully  to  sell  the  same^  may.  If  so  al- 
leged In  the  complaint,  be  arrested  on  such 
warrant.  Id. 

88.  The  officer's  return  that  he  seised  the 
liqnora  mentioned  In  the  onnplaint  by  ▼irtue 
of  the  warraat  ia  oorrect  AntlunlUea 
cited.  Id.  8S8 

34.  A  seareh  warrant  directing  an  offi- 
cer to  enter  "the  saloon.  outbuUdToga,  and 

appurtenances  thereof,  occupied  by  and 

situated  on  the  west  ride  of  H  Street,  alse  the 
cellar  under  the  saloon  and  rooms  above,"  au- 
thorized him  to  enter  and  aearch  the  saloon, 
and  for  ao  doing  he  Is  not  guilty  of  tro» 
pass. 

Smaa  T.  Ortu  (He.)  880 
80.  Under  a  warrant  duly  Issued  fiw  the 
forfeiture  of  intoxicating  liquors,  under 
Pub.  Stat.  chap.  100,  g  81,  the  fact  that  li- 
quor had  been  sold  in  the  dwelling-house 
within  a  month  before  the  making  of  the 
complaint  need  not  be  proTod.  Tae  ques- 
tion to  be  tried  Is  whether  the  liquors  were,  at 
\he  time  of  making  the  complaint,  kept  for 
the  purpose  of  being  sold  in  violation  of 
the  law. 

Oommomoeallh  t.  IrUoxieatinff  ZigwnQdat^ 

HL  LlOBHBB. 

30.  Acts  1883,  chap.  330.  g  1,  declaring 
that  '*no  lleease  *  *  *  shall  be  granted  for 
the  sale  of  Intoxicating  liquors  In  any  build- 
ing on  the  same  street*  within  400  fieet 
ofany  building  occu[ded  In  whide  or  in  part  by 
a  public  sehool,"  forbids  such  sale  In  a  room 
in  a  building  within  such  distance,  although 
the  room  itself  Is  beyond  that  limit. 

JimM(MaB8.)  115 

37.  Whenever  the  achoolbouBe  and  die  build- 
ing an  sltoated  upon  the  same  street^  whether 
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dOM  to  the  itreet  or  some  diaUnce  from  It,  the 
400  feet  betweoi  them  is  to  he  determined  \^ 
■MMnrinc  the  BMumt  p<rfBt  of  Musn 
iKNua  to  the  oUmf.  Id. 

98.  A  Hcensee  ie  boond.  at  hb  own  peril,  to 
Irowp  within  the  terme  of  hia  Ucenae.  Aa< 
thorUles  dted. 

(hamMvmtth  v.  JuUvm  (Mass.)  907 

90.  It  Is  for  defendant.  In  jastlficattoo,  to 
prora  a  license,  and  also  that  it  was  broad 
•aonch  to  Jnstiiy  the  act  Authorities 
«ited. 

Oommonwalth  t.  Luddjf  (Mass.)  783 
SO.  Upon  a  complaint  for  ■elUay  Intoztcat- 
Ing  liquors  on  the  iKtrd'o  Day.  where  there 
is  e^denoe  tending  to  show  such  sales,  if  the 
defendant  relies  upon  his  license  for  a  defense, 
it  is  for  him  to  ehow  that  the  poraons  to 
whom  the  sales  were  made  were  ipieata  who 
resorted  to  tils  house  for  food  and  lodfcing". 
QmnumweaUh  t.  MbUar  (Mass.)  W) 

81.  An  liistrucUon  that  a  license  of  the  sixth 
class  ^ving  a  right  to  aoU  Intoxicating  li- 
quors for  medicinal*  mechanical,  and  chemi- 
cal porpoaoa  only,  glTce  no  rig^t  to  aell 
liquor  aa  a  boTeray*  or  to  bo  drunk  on 
the  premlsoa.  is  propw,  It  appearing  that 
"beverage"  was  used  as  an  antithesis  to  sales 
for  meuclnal  purposes,  and  that  the  court 
was  speaking  <a  ordinary  eases  wbne  no  oe> 
cenlty  exists  for  drinking  a  prescribed  dose  at 
once. 

Ommonwealth  t.  MandevOU  (Oam.)  8S 

88.  Where  a  bar-rooaa  was  the  middle 
room  of  a  building,  it  not  «nwaring  there 
was  any  other  entrance.  It  will  be  assumed 
that  the  entrance  was  from  a  front  room,  used 
as  an  office  and  restaurant,  which  had  an  en- 
trance upon  the  street;  and  the  maintenance  of 
enrtaina  or  acreens  coTorlaif  the  wrln- 
dowa  of  the  front  room  rendered  a  li- 
cense for  keeping  the  bar-room  T<^d. 

CbmnwmwattA  t.  Kane  (Uass.)  186 

IV.  iHoronmrT;  Complaiht. 

88.  A  complaint  charging  an  unlawful  sale 
of  intoxicating  liquors  Is  not  insufficient  for  the 
reason  that  the  person  making  the  same  is  do- 
■eribod  therein  by  his  full  Chriatlaa 
name*  while  It  is  alined  with  an  initial, 
where  it  appears  that  the  person  who  so  sign- 
ed was  complainant,  and  that  he  was  the  same 
person  as  the  one  destaibed  in  the  complaint 

OmmotuMiUth  r.  ^lecBieatinff  laguon  (Mas8.j 

84.  The  defendant,  who  hdd  a  Ueonoo  of 
the  first  class,  with  conditions  that  "be  shall 
not  keep  a  public  bar,"  and  that  **no  aalo  of 
■piritouB  or  Intoxicating  liquors  shall  be  made 
between  the  hours  of  eleven  at  night  and 
•Ix  In  the  morning,  nor  during  the  Lord'a 
Day,  except,"  etc. ,  was  charged  with  Bell- 
ing: intoxicating  liquors,  ■'wiUiont  any  an* 
thority  therefor,"  on  a  day  named;  and  the 
evidmce  for  the  defense  tended  to  show  that 
no  sale  was  made  after  eleven  o'clock  at  night. 
.flSibf,  that  the  form  of  the  complaint  tras  aofl- 
cient,  for  If  the  liquor  was  sold  over  a  public 
bar,  or  after  eleven  o'clock,  bis  license  old  not 
give  authority  to  make  such  sale. 

OommojMMlA  v.  CAodMak  (Mua.)  198 

H.  E.  B.,  T.  m. 


86.  In  complaints  for  selling  Bqner  t»  V 
mad  as  a  beToage,  antkoritgr  to  eon  ftr 
othor  pnrpoMO  need  not  be  noaattre^ 

8taU  V.  JMvffM  {R.  L)  W 

88.  An  iBdIetmeDt  setting  fMhUHtMM- 
ant  nnlawfblly  oold,  gave,  etc.,  liiriiiliisiii| 
llqaors,  and  therein  mai&taliied 
nniaaneo,  to  the  injury,  etc., — BMjnBdaL 

8taU  T.  WeteA  (Me.)  SM 

87.  The  objeotfon  that  In  ne^wthrinc  the 
defendant's  antiiorfty  to  sell,  the  eompifa 
omits  Uie  words  "then  and  tbeveT  befm 
the  words  "authorized  'o  sell  the  same  la  tbh 
Commonwealth,"  Is  merely  fbrmal,  ind 
cannot  be  taken  for  the  first  time  in  the  n- 
perior  court. 

OmmomMoUA  v.  Hertey  (Maes.)  Ml 

88.  A  complaint  for  oelUBflntcxlcitiDg 

1 —  J  *.  — ,  jjig  prer~*~" 

defenunt 


liquor  **to  be  drank  on  the  pvemlaes,' 
under  Tab* 


need  not  alleve  that  defenunt  wts  It 
censed  under  JPab*  Stat.  ekap.  IMi 
and  that  such  sale  made  by  him  was  of  laloxi- 
cating  ttqwur  to  be  drunk  on  Us  prastei 
whl^  were  Induded  wtthln  fOato  Uconsa, 
(kmmoKUeiaih-w.lAtMf  (Ibaa.)  lU 
80.  It  Is  not  neoanaiy  to  alleiro  that  tht 
liquor  thus  sold  was  subsequently  dru^  ea 
the  premlaea.  U. 

40.  The  allegation  in  s  complaint  Oat  de 
fendant  kept  and  maintained  a  common  a^ 
sauce  on  Uie  lat  day  of  Aa^net,  tad  oa 
dlTora  otker  days  and  times  betweaa 
Uiat  day  and  the  8d  day  of  Septenber, 
chargee  an  offense  during  the  single  period,  is- 
eluding  both  dates,  and  &  not  bad  nr  di^U* 
eity. 

OammonwmXih  v.  SisAatt  (Xmb.)  SIS 

41.  Keeping  liquor  for  sale  may  be  ■ 
continuing  offense  and  may  be  allesM  with 
a  eontinnaado. 

CommoiuMaitK  t.  Honey  (Haas.)  SM 

42.  Where  the  complaint  alleged  that  the 
defendant  "did  bring:  into  sud  eityofS. 
intoxicating  llqnor,  to  wit,  lager  beff,  wltk 
intont  then  and  there  In  said  8.  to  sell  Ite 
same  himself.  In  violatlaB  of  law.**  Hbs 
suffidentdeeeripdonof  theoflense,  mtdarMi. 
Stat  chap.  100,  %  17. 

OmniomoMtA  t.  KMfa  (Hbib.)  M 
48.  A  complaint  under  §  15  of  the  Act, 
which  cbargea  the  keeping  for  sale,  with- 
out lawful  authority  and  against  the  ststate. 
is  good,  although  it  omits  the  words  "and 
deliTwy.**  and  the  words  **to  bo  used  as 
a  boTeravo.*' 
State  Y,  Kane  (^1.)  141 

44.  A  conbact  for  the  sale  of  IntoxIcittK 
liquor,  made  with  a  minor  aa  the  ai^est  el 
a  diseloBod  principal,  is  a  sale  to  s 
nor  for  the  use  of  anuthv  person,  within  Uw 
meaning  of  Fub.  Stat.  chap.  100,  §  B,  ^  4, 
and  it  may  be  so  allejged  in  the  oomplstat, 
although  the  proper^  m  the  liquor  sold  pawe> 
not  to  the  agent,  but  to  the  prindpaL 

Commonvwilth  T.  CfLeary  (Mass.)  IW 

45.  A  sale  by  an  unlicensed  person  to  the 
agent  of  an  nndiscloood  priaeipeJ  may  be 
helped  either  as  a  sale  to  the  sgawt  or 
the  priBolpalt  but  a  sale  by  an  nnHciwi 
pWBon  to  an  affntwhoae  prlMipe4iitff 


Digitized  by 


Google 


iHTonoATma  Liquobs,  V. 


999 


closed  ftt  the  time  of  sale  mnat  be  »Uwed 
aeaaaletotbeprlMipaJL  AuthotlUeBfnted. 
Jtk  i99 

46.  A  compUUnt,  under  iter.  Btat.  ehap.  87, 
£  81,  ehibrpng  defendant  with  trusport- 

Intoxicating  liquors  from  place  to  place 
in  this  Btate,  bat  not  alleging  an  intent  to 
«eU  ttxe  same  in  this  State,  Is  Da4> 

State  V.  Mureh  (He.)  249 

47.  An  iadtctment  oharsiiv  with 
keeplnflf  a  building  '*reaort«a  to  for  the 
illegrai  sale  of  intoxlcatlag  liquors'*  is  not 
«nlHcient  to  bring  It  within  Rev.  Stat.  chap. 
17,  g  1,  declaring  that  "all  places  used  *  *  * 
fi»-  the  illegal  sale  or  kee^ng  of,"  etc..  are 
common  nuisances, 

atate    Dodge  (Me.)  287 

48.  In  a  oomplAlnt  for  search  and  seisure, 
an  averment  of  prior  conviction,  that  "defend- 
ant has  been  before  eonvieted  *  *  *  of 
unlawfully  keeping  and  depositing  In  this 
State  •  •  *  Intoxicating  Uqnora,  with  in> 
-toBt  that  the  same  should  be  sold  in  this 
Stato  in  Tiol&kion  of  law.**  and  stating 
(he  time*  pl»ee*  luid  eonrt  in  which  the 
conviction  was  had.— snflcleBt. 

ataU  T.  Lon^«i/  (Me.)  617 
4St.  A  complaint  for  search  and  sdzure  may 
be  made  on  aflrmatioBt  by  one  who  has 
conscientious  sornples  a^Unat  taking  an 
oath,  under  Rev.  Stat.  chap.  27,  g  40. 

State  V.  WOeh  (He.)  627 

50.  The  certifleate  of  the  maflristrate 

reciUng  that  the  complaint  was  made  on 
solemn  afflnn»Uon  is  eoaelnsive  tliat  com- 
plainant was  conadendously  scrupulous  of 
caking  an  oath,  and  that  he  affirmed  "nnder 
the  puns  and  penalties  of  perjury."  Id. 

51.  It  is  sufficient  if  the  complaint  alleges 
that  comfdatnant  did  In  fact  beUoTe  intoxi- 
cating liquors  were  Ulegalbr  kratf  it  need 
not  allege  that  he  had  probaUo  eanse  to 
so  believe.  Id. 

63.  Where  defendant  occupied  the  whole 
reoaw  but  conducted  the  unlawflil  trade 
in  one  portion  of  it  only,  and  used  Uie  other 
for  no  unlawful  purpose,  complidnant  could 
properly  isharM  the  nuisaaoe  as  maintained 
in  that  portion  where  the  liquors  were  un- 
lawfully kept,  by  describing  It  as  situate  in  N. 
although  the  other  part  of  the  room  was 
la  W,  a  town  adjoining,  and  defendant  has 
no  ground  of  complaint, 

OommontDeaWi  v.  Heriey  (Haas.)  910 
58,  Where  the  offense  was  committed  in  a 
(own  within  the  judicial  district,  the  com- 
plaint may  be  brought  in  the  district  court  of 
Uiat  district,  although  the  defendant  re- 
sides without  the  district.   Id.  516 

64.  The  complaint  for  a  warrant  for  keep- 
ing liquors  intending  to  sell  them  unlawfully, 
where  they  have  men  seised  without  a 
warrant,  should  allege  In  the  past  trase 
that  the  liquors  "were  unlawfuUx  kept*** 
etc 

flbiMT.DiMiiAy  (He.)  837 

Y.  EVIDHMCH. 

55.  On  a  complaint  for  selling  intoxicating 
]lquor  illegally,  the  wUsksi^  pnrekase^ 

M.       B;,  T.  m. 


bdog  suffideoUy  Identified,  maybe  admitted 
In  evidence. 
OommonvMilih  V.  Stnen*  (Uass.)  86 

S6.  It  was  competent  for  an  oBow  to  state 
that  a  tumbler  which  be  seised  under  a 
search  warrant  contained  intoxicating 
liquor,  without  producing  it  or  accounting 
for  its  absence.  Such  testimony  is  not  second- 
ary evidence  within  the  rule  that  the  best  evi- 
dence must  be  produced,  unless  destroyed  or 
otherwise  accounted  for. 

ChmmonmaUh  v.  Welch  (Mass.)  86 

67,  The  defendant's  admission  that  be 
was  the  proprietor  of  the  place  and  had 
a  lieense  of  the  first  class  "to  do  bustoesa 
thereat,"  and  the  testimony  that  he  kept  the 
place,  was  eridenee  for  the  jnry  that  sales 
made  there  were  made  b;f  him  or  1^  his  an- 
thorlty. 

Commonwealth  v.  ChadtDiek  (Hass.)  126 
58.  On  the  trial  of  an  Indictment  for  the 
keeping  of  a  tenement  for  the  Illegal  sale  of 
Intoxicating  liquors,  defendant's  aj^ilieatlon 
for  a  license  at  the  premises  described  la 
competent  to  show  that  he  kept  and  main- 
tained the  premises.  If  the  jury  Is  satisfied 
there  has  been  no  change. 
Oommonieealth  v.  AndrewM  (Mass.)  109 
09.  The  testimony^  the  dtj- clerk  that 
he  thought  the  signature  was  In  the  hand- 
writing of  the  applicant  Is  competent; 
that  he  could  not  swear  to  It  goes  to  the 
weight  of  his  teetimoiv,  and  does  ooi  affect 
Its  competency.  Id. 

60.  The  lease  of  the  prendses.  the  slgna- 
tore  of  which  was  adsaitted.  furnished  a 
standard  of  comparison  property  submitted 
to  the  jury.  Id. 

61.  On  a  complaint  for  unlawfully  keeping 
and  exposing  tor  sale  intoxicating  liquors, 
where  ue  defense  was  that  defendant  kept 
for  sale  only  a  certain  kind  of  beer  contain- 
ing loss  than  8  per  cent  of  alcohol,  ev- 
Idenoe  offered  by  the  prosecution,  that  men 
were  seen  to  go  into  the  premises  sober  and 
eome  out  utozlcated  while  the  defend- 
ant was  conducting  the  budnea  on  the  prem- 
ises, was  properly  admitted. 

OommoTiwealth  v.  (/Donnea  (Hass.)  805 

62.  Where  a  defendant,  charged  with  the 
illegal  keeping  of  Intoxicating  liquors  on  June 
13.  1886,  with  intent  unlawfully  to  sell  the 
same,  introduced  in  evidence  a  reedpted 
bill  showing  shipment  of  a  barrel  of  ale  to 
him  June  9,  1886,  for  which  payment  Is  ac- 
knowledged, it  U  competent  endence  to  con- 
tradietbis  testimony,  that  a  barrel  of  ale 
found  In  his  possession  upon  a  search  war- 
rant, was  a  present  to  htm  from  the  party 
named  as  ULs  creditor  in  the  receipt. 

Oommonwalth     Carbin  (Hass.)  188 

68.  Defendant  having  ▼oluatarilr  latro- 
daoed  the  recdpt,  eouU  not  afterwards 
withdraw  it  on  the  ground  of  mistake.  Id. 

64.  Where  a  complaint  seta  out  a  single 
oflSsnse  committed  within  one  period,  from 
a  certain  day  to  a  subeequent  certain  day  speci- 
fied, Including  both  days,  oTldeace  that  de- 
fendant kept  a  nuisance  during  any  part 
of  the  period  allied  Is  coametent* 

OmmomMoUh  t.  Beneg  (MaSB.)  S17 
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65.  Thfl  offenee  of  Iwplag  SBdawfaitirinlDg 
a  common  aolsanoe  ta  loeiu,  and  the  fim»m 
miut  be  proTed  aa  UML  Antliorltiea  dted. 
U.  Ml 

Brikfs  jlbd  None. 

C«n«titati«attlXt7-  of  atotote  prohibit- 
ing sale  of  Intoxieatlng  Hqoora  1^  agents  rep- 
resenting fordgn  dealarL  (Oonn.)  S68 

A  State  statute  prohibiting  the  sale  of  intox- 
icating liquori  will  not  apply  to  territory, 
within  the  State,  ceded  to  the  United  States. 
(He.)  49 

Bogulatlnff  manufacture  and  aala.  Act  Mar 
S7.Tffi6.  (RL)  l4 

Act  of  1882,  chap.  290,  deolaiinr  that  no 
licenso  shall  be  granted  for  sale  of  liquors  In 
any  building  on  same  street,  within  400  feetof 
a  schoolhouse,  prohibits  sale  In  room  in  such 
building  beyond  such  distance.   (Mass.)  XIS 

Where  a  schoolhouse  does  not  itself  abut 
upon  a  street,  but  the  lot  does,  the  schoolhouse 
must  be  taken  to  be  upon  street  on  which  Its 
entrances  are,  and  with  which  It  is  connected 
by  use  made  of  It  aa  a  achoolhouw.  (Mass.) 

lis 

It  la  not  necessary  tbat  a  separate  check-list 
be  used  for  taking  vote  upon  question  of 
whether  Ucensea  to  sell  IntoxlcaaDg  liquors 
shall  be  granted.  Pub.  Stat.  chap.  136. 
(Mass.)  878 

Admissibility  of  signatures  to  applications 
for  license,  under  Indictment  for  keeping  tene- 
ment for  illegal  sale.   (Mass.)  100 

Licensee  bound  to  keep  within  terms  of 
license.   (Mass.)  88, 206 

Revocation  of  license  by  violation  of  condi- 
tion prohibiting  screens.   (Mass.)       186,  231 

MMter*a  liability  for  sales  made  by  ser- 
vant.  (Mass.)  83, 84 

Agent  of  proprietor  only  responsible  when 
he  controls  the  use  of  the  building.  (Mass.) 

801,802 

Distinction  between  aiding  and  abetting  the 
carrying  on  of  an  illegal  buuness  and  keeping 
and  muntaintag  a  cortata  tenement  for  that 
purpose.  (Mass.) 

Illegal  sale  by  druggists.   (R.  I.)  186 

Burden  of  showing  that  sale  of  intozloatlng 
liquors  on  Saaday^  was  made  to  a  gueat  <n 
an  Innkeeper.  (Mass.)  81 

Bale  to  latoxieated  poraoni  defendant 
cannot  plead  Ignorance  of  ftutof  intoxication. 
(Bfass.)  206 

Indictmonta;  form;  avermoits:  suffi- 
ciency.  2foU.  293 

Indictment  charging  keeping  of  building 
"resorted  to"  for  Illegal  sale  of  Intoxicating 
liquors,  not  sufflclent  under  Rev.  Stat,  chap. 
17,  §1.    (Me.)  988 

OfiFense  of  maintalniog  common  nuisance  is 
local  and  place  must  be  proved  as  laid.  (Mass.) 

910 

Complaint  for  violaUon  <rf  license  from 
keeping  "public  bar;"  evidence.   (Maas.)  137 


Bale  to  agent  of  nndlscloaed  prl&dpal  Bay 
be  allwBd  as  sale  ellher  to  agent  or  prlacteu; 
but  sttdk  sale  to  an  agent  whoae  pnndpd  is 
dbckMed  win  not  support  an  allegation  lu  sslt 
to  agent.  (Mass.)  Is6 

Sufficiency  of  vridHweof  aala,  (Mass.) 

When  papers  are  <^ered  la  evideiMeh  the 
court  can  take  no  judicial  notice  how  thqraiv 
obtained,  whether  lawfully  or  nnlawnifiy. 
(Mass.)  19 
Competency  of  recdpt  showing  Mipmmt  ot 
liquor  to  defendant,  and  acknowledpng  pay- 
ment. Introduced  by  defendant  to  ooaliadiBi 
his  testimony  that  liquor  was  a  preaairtk  (MsiO 

Hie  burden  of  proof  la  upon  goreniBMBt  •» 
establish  the  fact  that  tha  paratm  nafclag  the 
illegal  sale  was  ttie  defenoaat  m  Ua  acaat. 

(Bfus.)  UT 
The  jury  cannot  from  mero  oonjectore  and 
inference  find  that  defeu^at  mads  afieged 
lUegalsale.   (Mass.)  196 
Varianee  between  name  In  oomplaint  and 
in  signature;  Christian  nune;  nae  of  Inftlala- 
(Mass.)  tr 
ForlSaitnre.  under  Pab.  Btat.  chap.  100,  | 
81.  of  liquors  Irapt  for  pntiHise  of  nnlawfu 
sale.   (Mass.)  St 
Search  and  aeisnro;  sufBclency  of  alle- 
gation of  prior  conviction.   (Me.)  61T 
Form  and  allegations  of  complaint,  ondcr 
Rev.  Btat.  chap.  ^.  gg  80-40.   (He.)  «97 
Certainty  of  designation  in  complalntB  ef 
places  to  be  searched  and  article  to  be  astaad. 
(Me.)  •« 
Seizure  without  warrant  for  purpoaa  of 
keeping  tn  safe  place  until  warrant  {wocnred: 
form  of  return.  (Me.)  .  91 

Search  warrant;  UaUUly  of  offloei:  0^ 

880,  SB 

Damncea  recoverable  by  parent  for  a^  lo 
minor  ohlB,  under  Pub.  Stat.  100,  gM.  (lIaaL> 

1» 

Form  of  notice,  under  Pub.  Stat.  chan.  100. 
g  95.  not  sell  to  person  therdn  named.  Qfagj 

XHTOXICATZOV.'  SeeDat 


ISSUSS.  See  EquFTT,  IV. 
JAIL  Ain>  JAILER. 

The  Board  of  Supervisors  of  San  Fraacfaco 
has  no  authori^  ova  the  sanitary  condition  of 
the  county  j^;  hence  an  ordinance  requtrlnc 
a  priacMker'a  lubtr  eUpped.  whether  aa  aa 
additional  penalty  or  a  sanitary  r^ulatloa, 
was  an  excess  of  authori^.  AoAorllfea 
cited. 

State  V.  DwgganCR.  L)  UT 

JOINT  TENANTS  AND  TBHASTS 
IN  COMMON. 

1.  Where  the  irldow  of  deceased  has  a  life 

.   .  -     estate  in  an  undivided  half  of  the  preiBiaea 

Form  of  complaint  for  sale  of  intoxicating  leased,  the  reversion  of  which  half  and  tha 
liquors  to  be  drunk  on  premises.  (Haas.)  7l3  i  fee  of  the  other  oadlTlded  half  ai«  owned  hy 

H.  B.  B.,  T.  UI. 
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the  lenon,  they  are  entiUed  to  the  poaaefldon 
againat  eTerrbody  except  thdr  twaat  bi 
ecwuBOB*  the  widow,  and  could  gilT*  a 
leMe  good  as  againat  erery  one  who  does  not 
claim  under  her. 
erundg  T.  Martin  (Haaa.)  856 
fl.  Where  the  prembea  were  la  poaaesaioii 
of  two  tenanta  holding  in  common,  a  aotice 
addreaaed  to  both,  and  served  four  days  before 
the  Bult  waa  brought,  by  girlng  a  copy  Id  hand 
to  on«  of  them  upon  the  premlaea  on  which 
they  both  resided.  It  waa  a  auffldent  servlee 
upon  both  tenanta.  Id. 

8.  The  proprlatora  of  the  eomaaon  and 
undividea  lands  of  the  Island  of  Nantucket, 
Haaa.,  may  grant  hud  by  Tote  Instead  of  a 
deed.  Such  proprietors  are  a  qmsI  eorno- 
ration  or  body  politic;  the  ealla  for  their 
meeting*  mnat  atate  the  purpoae  of  the  meet- 
ing, and  no  buBiness  can  be  transacted  unless 
alaled  therein;  but  such  calla  are  auffident  if 
they  Indicate  with  inbMaotial  cartidii^  the 
nature  of  the  bariaeaB  to  be  acted  on. 

Oeffin  T.  ZawrmM  (Haas.)  flOO 

4.  Fob.  Stat.  chap.  11,  §  18,  gare  ono  ten- 
ant the  right  to  recover  of  a  cotenant  one 
half  of  toe  amount  of  taxes  paid  on  the 
common  property,  if  such  right  did  not  al- 
ready exist,  and  the  amount  can  be  recovered 
In  an  action  upon  an  aeconnt  anaezedL 

Kites  T.  CAureA  (Uass.)  116 

5.  An  oral  asreenaeat  between  two  ten- 
ants in  common  Uiat  one»  tn  consideration  of 
the  Bcde  use  and  occupation  of  the  land,  will 
pair  the  other  what  the  ooeupatlon  of  the 
other  diall  be  reasonably  worth,  will  anatain 
a  recovery  opcni  an  Item  In  an  aooouot  an- 
nexed for  "  three  years'  rent  of  the  undivided 
half"  of  the  propniy,  the  proof  having  ascer- 
tained such  reasonable  value.  14. 

6.  If  a  cotenant  has  the  aole  oooupatton  of 
premisfs  under  an  express  promlae  to  pay  bis 
cotenant  tar  the  occupation,  the  latter  can 
maintain  an  action  for  nae  and  oeenpa 
tion.  Authorities  cited.  M  ll8 

7.  A  tenant  In  common  may  maintain  as* 
■nmpalt  againat  his  cotenant.  who  has 
received  more  than  his  share  of  the  rents  and 
proflta.  at  common  law. 

Hvdaon  v.  Ooe  (He.)  683 

8.  Such  on  action  will  not  be  defeated  by 
defendant  raising  the  qnentlon  of  title.  Id. 

9.  A  tenant  In  common  can  maintain  tro- 
ver against  his  cotenant  Ibr  vslag  hay 
owned  by  them  aa  audi  tananU,  but  not  li»r 
mmOhtgH. 

Leuar.  Oktrk  (Vt.)  838 
10;  A  tenant  In  common  cannot  lely  upon  a 

tax  title  and  mere  po«eadon  to  constitute  a 

diaaelsin  of  his  cotenant. 
Budiem-v.CoeOSa.)  633 

11.  Acta  which  ml^t  eonstltato  a  dls- 
•ttUn  hj  a  stnuaiKor  ni«y  not  have  that 
effect  when  done  1^  a  toaaat  In  common. 

Id. 

13.  Where  one  Joint  owner  is  tn  poaaes- 
•Ion  of  the  whole,  the  legal  presumption  Is 
that  he  Is  keeping  posseanon  not  only  for  him- 
self, but  for  his  cotenant.  Authorities  cited. 
Id.  m 

H.  B.  B..  T.  m. 


18.  Eatrr  <A  tenant  In  common  upon  inop- 
erty.  evw  If  he  takes  the  rents,  caluvotea  the 
land,  or  cuts  the  wood  and  timber  without 
aeeonntla|f  or  paying  for  any  share  of  It, 
will  net  ordinarily  be  considered  as  adverse 
to  his  eotenanta.  AuthtnitleB  cited.  Id. 

14.  jlfore  poaaesslon,  accompanied  by  no 
SMit  that  can  amount  to  an  ouster  of  the 
other  cotenant,  or  give  notice  to  him  that  pos- 
session  is  adverse,  does  not  amount  to  a  dla* 
seiaia  of  audi  oolenant.  Anthoritlea  cited. 
Id.  686 

15.  Flidntllf.  being  one-half  owner  of  a 
gristmill,  conveyed  hu  Interest  to  the  defend- 
auti^  grantors,  who  then  owned  the  other  half, 
and  m  hia  deed  bounded  the  premises  by  the 
north  line  of  the  gristmill  building.  After- 
wards the  defendants,  without  permlaalon  of 
the  plaintiff,  enlarged  the  flume  across  the 
eoBunon  Isbnd,  and  In  so  doing  built  a  thick 
wall  of  solid  masonry  and  incrrased  the  width 
of  the  waterway  thereon;  and  it  was  found  by 
a  referee  that  this  appropriation  of  the  com- 
mon land  by  the  defendants  amounted  to  an 
ouster  of  the  plaintiff.  that  the  de- 
fendants were  not  liable  to  the  plaintiff  in  on 
action  of  trespass  guare  dautum,  it  appear- 
ing that  the  pluntiff  had  a  subsequent  right  to 
take  water  from  the  flume. 

Jc^naon  v.  fibnonC      H.)  168 

16.  Community  of  Interest  does  not  prevent 
every  improvemaat  to  which  one  of  the 
common  owners  objeots.  AnUioritiea  dted. 
Id.  m 

BsmPB  AND  Notes. 

Adverse  possession  as  between  tenants  In 
common.   (He.)  628. 634 

Ouster  of  cotenant;  remedy  of  ousted  ten- 
ant.  (N.  H.)  165 

Tenants  In  common  of  an  aqueduct;  right  of 
actioa  Against  each  other  for  rarerrion. 

Tenanta  have  each  the  right  eatudlj  to  oo-' 
cupy  the  intiperU' and  take  the  pnmts.  (libBs.) 

117 

Action  upon  account  annexed  for  aole  use 
and  occupation  by  one  of  eotenanta,  (Uoss.) 

117 

Conversion  by  tenant  in  common.  (He. )  265 

jrUDOBIBMT.   See  Attachubnt,  II. : 
uiTT,  v.;  Execution;  Rbfubvzn,  II. 

1.  A  deflhultadmita  all  fibeta  well  plead- 
ed In  a  declaration. 

Mmam  v.  Wood  (He.)  335 

2.  Where  Judgment  is  rendered  on  defhnit. 
If  defendant  would  deny  the  facts  declared 
upon,  his  remedy  Is  by  review.  Id. 

8.  Where  Judgment  on  default  has  been  ren- 
dered in  an  action  In  the  name  of  an  aarignee, 
a  writ  of  error  to  reverse  the  same  wiiraot 
be  yraoted  on  the  gronnd  that  no  amicn- 
meat  of  the  claim  sued  vas  filed  In  the  ac- 
tion. Id. 

4.  No  Judgment  In  personasa  can  be  r«i- 
dered  against  a  nonresident  not  appearing 
in  the  ault,  and  not  aarved  poraoaaliy 
wlth  procew  within  the  StatA 

SUot  T.  McOormiek  (Mass.)  871 
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6.  AmkeftTMC*  In  8  snlt  on  ft  Judgment, 
and  rendered  without  peraonal  Bervke  with  a 
plea  of  the  ioTalidity  of  the  judgment,  is  not 
a  walvar  of  the  ri^t  to  bring  a  writ  of  error 
to  rsriaw  the  iame.  Id. 

6.  The  property  of  a  nonresident  may  be  at- 
tached and  judgment  rendered  bo  far  aa  to  ap- 
ply the  property  to  the  debt;  If  there  Is  no 
appearance  of  defendant  and  no  personal 
•arrlce  on  him,  a  judgment  rendered  agdnst 
him  personally  is  void«  and  has  no  effect  be- 
yond the  proper^  attached;  and  no  nit  can 
be  maintuiea  on  such  Jndcmwit.  AnthoH- 
tieadted.  JS.  874 

7.  Error  la  a  judgment  rendered  without 
a  personal  serrioe  eajmot  b«  aet  up  in  a 
auit  on  judgment.   Autfaoritiea  cited.  Jd. 

8.  The  doctrine  of  rea  Jndlcatn  does  not 
apply  to  the  action  and  judgment  of  county 
commlwionerB  In  locating  a  ni^way. 

CWfl  V.  County  Omn.  (Me.)  8M 

9.  In  suit  upon  a  Judgment  rendered  in 
one  of  the  United  otatea  Territorlea.  de- 
fendant may  ahow.  notwithBtanding  the  rec- 
ord recitals  to  the  contrary,  that  the  court  in 
which  it  was  rendered  had  no  JurUdietlon 
of  the  subject-matter  or  of  the  party  defend- 
ant, 

Oil>aon  T.  Manttfaeturen  F.  dk  M.  In$.  Oo. 
(Mass.)  883 

10.  In  a  suit  upon  notes.  It  appeared  that  they 
were  given  in  payment  of  a  Massachusetts 
Judgment,  upon  which  suit  was  pending  In 
New  Hampshire,  and  in  puisuanceof  an  agree- 
ment that  "neither  party  should  be  entered  in 
the  last  named  suit,  luid  the  party  Bummoaed  In 
it  as  trustee  should  be  allowed  to  pay  the  funds 
in  his  bands  to  a  clalmaot, — e-videnee  offered 
by  defendant  to  show  tbibt  the  MassachusettB 
Judgment  was  firamlnlent  was  proporly  ex- 
cluded. 

Broun  t.  £add  (Blaas.)  887 

11.  The  Statute  of  Uaaitatlora  cannot  be 
invoked  to  sustain  a  motion  in  arrest  of 
Judgment. 

MateT.ThraOarQle.)  618 

BniEira  and  Notes. 
By  defSault;  review  of.   (Me.)  226 
No  valid  judgment  in  permmam  can  be  en- 
tered against  a  non-resident  unless  he  has  per- 
sonally appeared  or  been  personally  served 
with  process.   (Haas.)  873 
Waiver  of  errors  In  judgment,  after 
judgment.   (Mass.)  871 
Rea  Judicata.  (Blass.)  689 
A  judgment  is  not  binding  on  third  persons 
not  parties.   (Me.)  41 
Party  accepting  t>eneflt  of  Judgment  Is  es- 
topped to  appeal  from  it.   (Mass.)  ^ 
Collateral  impeachment.   (Mass.)  889 
Attachment  of  property  consigned  to  a 
merchant;  ri|dit  of  plaintlfl  to  possession; 
power  of  mercoant  subsequently  to  walTe  Uen. 
Olass.)  384 
Fordlcni  conclusivenees.  (Mass.)  883 
Oontradiotiott  of  statements  aa  to  aervioe  and 
Teoord  of  foreign  judgment,  by  parol  evidence. 
KHaas.)  88S 
s.  B.  R..  T.  xn. 


JTurisdlotlon  of  equi^  to  prevent  < 
ment  of  judgment  at  law.   (Me.)  M 
Reviewof  judgment  by  «e^/adsa  QSm.) 

681 

JUmCIAIi  NOTICE.  8eeBTiofiH<x,L 
JUBISDICnOV.  See  CouKn;  EqvRt. 

I.  CoHPBimroT  or  Jubobs;  SxBMRKa. 
n.  StnannnNe. 

III.  Trial  By. 
rv.  Grahd  Jurt. 

B3UBFB  AND  NoTBB. 

See  Adultbratiou,  6;  CntMmAL  Liw,  tt; 
Equity,  IV. ;  InsuBAircB,  IS;  Libel  ass 
Slamdbb,  8;  NBaLEOKRO^  4;  Haw  Tit 

AI^  8. 

I,  COMPSTBFCFT  OF  JUBOBB;  BnHFTKMr. 

1.  A  member  of  the  I*w  and  Ordsr 

Leacne.  formed  for  the  enforctaneot  <^  Um 
laws  against  the  sale  of  intoxicating  Uqnon,  ii 
not  a  eompetent  juror  to  try  a  oomphint  far 
the  illegal  sale  of  audi  Uquora,  originated  vj 
an  agent  of  the  League,  appointed  by  It  la 
make  the  complaint. 
Qmmonioeam  v.  Moore  (Mass.)  Sn 

3.  No  person  Is  qualified  to  serve  as  s  jam 
unless  he  is  qualified  to  voie  upon  ta 
proposiUon  tolmpose  a  tax  or  for  theei^aBA- 
ture  of  money.   Authorities  cited. 

&ate  V.  Duffgan  (R  L)  " 
8.  Objeetion  to  qualiikationa  of  jaiy  ii 

waived  bj  going  to  trial  wttboat  faqairiM 

as  to  them. 

y.  Biteniie  d  0.  UOa  (R  I.)  «M 

4.  A  p«nH»n  more  than  eeventjr  jsars 
of  ace  U  not  disqnaUfied.  though  Bsr. 
Btatchap.  106,  %  8,  directs  that  only  peiMM 
under  that  age  be  pUoad  in  ttaaJacyJioK. 

6.  Exemptien  U  a  personal  privilege  wbM 
may  be  waived.   Authorities  dtad.  A  W 

6.  A  postmaster  of  the  United  Stsfe^ 
though  exempt,  is  not  dlsqpaUfled  to  «m 

as  a  juror.   Authorities  dt^  * 

7.  A  constable  is  a  competent  ivrjm^ 
though  not  compelled  to  serve.  Antbonw 

cited: 

8.  The  exemption  a  owst^le  bm  w- 
vioe  as  a  juror  does  not  entHleapar^te  kbsv 
trial  when  he  performs  such  aervlcai 

MoAt  v.  Wo^n  (Mass.) 

II.  SmfMONixe. 

8.  It  is  not  required  by  Pab.  Stat  cb4».m 
S  HSi,  that  a  vemre  to  aummon  trial  Jersn 
In  a  criminal  case  should  have  on  itsnfaj 
dorsement  by  the  town  clerk  or  sdedmnoi 
the  fact  that  (be  persons  nsmed  thefeiavn 
duly  drawn  to  senre  as  sadi  joron. 

Ommmwaith  v.  Jaws  (Msw.) 

in.  Tbiai.  Bt. 
10.  The  provfrions  in  the  OonBtitatka  Osi 
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-*'Ui6  rlffht  of  trial  hyjary  ahidl  remain  io- 
Tlolste,  aecures  mch  i^ht  only  where  it  ex- 
isted when  the  OoiuUtutlon  was  adopted;  It 
•does  not  create  the  right  Authorities  dted. 
Seeiep  t.  Oitit  of  Sndgeport  (Cona.)  580 

H.  That  the  right  of  Jury  trial  is  constitu- 
tional does  not  preclude  the  waiTsr. 

Bjtan  Y.  Mioertide  4k  0.  MilU  (B.  I.)  684 

IV.  Grakd  Jubt. 

13.  The  duty  to  draw  Krand  and  petit  Ju- 
rors required  of  the  city  of  Newport  hcuougs  to 
4he  l>oard  of  aldermen  of  that  c^y. 

Staig  T.  Ihtggan  (R  I.)  186 

18.  Fleas  In  ahatonent  for  mere  dsfeeta  la 
"the  erasUtutlon  of  graad  Juries  are  not  fa- 
vored. Huch  pleas.  If  they  do  not  allege  in 
what  regard  the  persons  named  as  grand  Jurors 
■are  not  qualified  to  serve,  are  not  good.  Id. 

14.  Upon  plea  In  abatement  that  grand  Jury 
-were  not  'Vepntable  freoholdera  or  house- 
holders of  county.and  taxable  therein,"  the 

-court  heM  the  plea  bad  because,  whether  they 
wrwerepntablewaB  only  a  question  forthe  per- 
-aona  selecting  them,  and  because,  disregarding 
that,  the  nlea  was  too  uncertain  as  to  the  par- 
tioDlar  dlsqualiflcation  Intended  to  be  relied 
upon.   Authorities  cited.   Id.  186 

15.  ATerment  In  plea  that  ffrand  Jurors  were 
B  ot  legally  elected*  impaneled,  and  aworn, 

Ib  only  one  of  oottdusloD,  not  ttf  facts,  from 
which  the  court  may  draw  Its  own  conclusion. 
Authorities  cited.  Id. 

10.  A  plea  that  grand  Jury  finding  Indlct- 
jtnent  was  not  legally  chosen  and  impaneled, 
— Sold,  bad  on  demurrer.  In  not  pointing  out 
wherdn  the  grand  Jury  were  not  legally  chosen 
And  Impaneled.   Authorities  cited.  Id. 

17.  A  plea  in  abatement  that  one  of  the 
jgnad  Jurors  was  not  qoalifled  to  act.  be* 
eanse  he  uenrped  the  place  of  one  of  two 
-others  drawn  on  a  day  stated,  wtiidh  was 
.seven  weeks  before  the  term  of  the  supreme 
•court,  Islnsufiicient,  Pub.  Btat.  chap.  800.  §  15, 
requiring  that  the  drawing  should  be  not  more 
than  six  weeks  previous  to  the  term.  That  the 
•date  is  hdd  under  a  videUMt  does  not  help 
the  plea,  as  it  muse  show  afflrmatlTe^  that 
4he  arainnff  was  IwU. 

State    Mmd  (R  L)  14d 

BnZKFS  ABID  NOTKS. 

Competency;  interest.  (Mass.)  221 
Age.   (Me.)  846,  847 

Coroner  Is  competent  Juryman  though  ex- 
•empt.   (Me.)  847 
Bo  also  a  constable  and  postmaster.  (Me.)  847 
Challenire;  sherifC  returning  Jury  marries 
daughter  of  either  party.   (Mass.)  212 
Exemption.   (Mass.)  188 
Waiver  of.   (Me.)  847 
Under  Pub.  Stat  chap.  170,  g  4,  no  Irregu- 
larity in  the  venire,  or  impaiielling  of  Jurors 
ehall  set  aside  a  verdict,  oiimh  the  poi^  was 
injured  thereby.   (Mass.)  295 
Indorsement  of  mhAw.  Pub.  Stat.  chap.  170, 
$32.   (Mass.)  295 

H.  B.  B.,  T.  HI. 


Bight  of  appeal  to  a  Jury  trial  tu  cases  of 
sewer  aHHwmants.  (R  L)  688 

JUSTICES  OF  THE  PEACE.  See 

Appeal,  IV,  13;  Cbucinal  Law,  1. 

1.  The  certificate  of  a  magistrate  an- 
thoriaiay  an  arrestt  "that,  after  due  hear- 
ing, I  am  satisfied  upon  the  evidence  that  the 
charge  made  in  said  affidavit  Is  true,"  satlsfles 
Pub.  Stat  chap.  162,  %  17. 

Mig  T.  Manmond  (Mass.)  789 

8.  The  act  of  a  Justice  of  the  peace  (who 
was  the  attorney  of  the  petitlouer  seeking 
to  enforce  a  mechanics'  Hen],  in  administer- 
ing to  the  petitioner  the  oath  to  bis  certifi- 
cate, is  substantially  ministerial  and  in  no 
manner  Judicial,  and  the  oath  so  administered 
is  sufficient. 

Melkmatd  v.  WUlu  (Mass.)  434 

Bbiefb  abd  Kotks. 

Jurisdiction;  amoimt  in  c<»troTeT8y. 
(Me.)  276. 2^7 

Right  of  Justice  of  the  peace  to  administer 
oath  to  his  client.   (Mass.)  424 

Defendant  In  writ  returnable  before  Justice 
is  aammoned  to  appear  at  hour  named.  Writ 
returnable  at  11  v.b  fatally  defective.  (Mass.) 

104 

Bequlritee  of  certificate  of  magistrate  au- 
thorizing arrest.  (Mass.)  788 

Ortificate  need  Bot  oontalii  exact  words  of 
statute.   (Mass.)  739 


IiAOHES.  See  Hobtsam,  41. 

In  case  of  gross  delay  between  the  time  of 
filing  a  bill  in  equity  and  of  the  taking  out 
or  service  of  a  subpcena,  the  court  may  refuse 
to  entertain  the  bill.   Authorities  Ctted. 

Banoresft  T.  8u>ain  (Mass.)  809 

liANDLORD  AHD  TEHANT. 

L  ATTOHmCENT. 
II.  BlOHTB  ABD  IjUBILITIBB  OV  PaBTIBS, 

III.  LBASB;  BbNT;  IteTUBBS. 

IV.  17bb  akd  Occufatiob. 

V.  NonOB  TO  Quit;  Aomirs  fob  Pobbbs- 

Bioir. 

Bbzbfb  abd  Notes. 
See  Bjbothbnt,  S;  Foboiblb  Bktrt  abd 
Dbtaxhbb;  Joibt  Tebahts  abd  Tbb- 

AHTS  IN  CoiOfON,  6,  6. 

I.  Attobnkkht. 

1.  Where  the  prior  mortgagee  niters  upon 
the  laud  for  condition  broken,  and  the  lessee 
thereof  attorns  to  him,  the  lessee  becomea  the 
tenant  of  the  mortgagee;  but  until  such  entry 
and  attornment,  or  until  the  mort^gee  re- 
quires the  lessee  to  pay  rent  to  him,  the  mort- 
gagee and  the  lessee  are  strangers. 

Hobam  v.  Twmm'*  FaiU  L.  Co.  (Mass.)  177 

IL  Braars  and  Liabilitibs  Pabtibs. 

3.  The  lease  of  a  store  and  basement  In- 
cludes ao  exeaTation  nnder  the  side- 
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walk,  and  Its  covering;  and  the  tenants' 
covenant  to  keep  In  repiLlr  appltes  to  It,  and 
te  Dot  affected,  by  a  provision  uat  lessees  shall 
not  be  bonnd  to  repiUT  the  loof ,  nor  hj  their 
covenant  that  lesson  may  enter  to  view  the 
premises  and  make  repairs  if  they  elect  to  do 
so. 

(XfytfBotianr.  Oraj/QSjUB.)  098 

8.  A  landlord  Is  not  under  obllgaUon  to 
•ee  that  ezoaT»tione  in  sidewalks,  made 
by  him  and  covered  when  left,  are  kept  cov- 
ered.  Authorities  cited.   Id.  099 

4.  Where  the  openincr  In  a  sidewalk  was 
made  and  left  nneoTered  by  the  landlord* 
he  was  held  liable.  Authorities  cited.  Id. 

5.  The  owner  or  person  having  control 
over  a  tenement,  who  lets  It  for  lUenloae 
or  permits  It  to  be  soused,  la  gnilty^  of  aiding 
in  maintainlDg  a  nni«ane«>  under  Bev.  Stat 
chap.  17.  §4. 

^at«  V.  !Phie^  (Me.)  629 

0.  One  with  authority  to  let  a  tenement  and 
receive  the  rents  baa  eontrel  of  It  within 
the  statute.  Id. 

7.  Creditor  attaehlnaf  a  partner's  Inter- 
est In  the  firm  effects,  placing  a  keeper  in  the 
store,  and  retaining  poaaeaalon  beyond 
time  for  which  firm  wivealoaae*  after  notice 
to  leave.  Is  liable  to  the  incoming  tenant  Ibr 
damavea  for  such  retention. 

3)^Cnl  T.  StObard  (R.  L)  806 

8.  A  leaeel^  a  mortvacor  does  not  con- 
vey an  interest  m  tiie  land  as  against  a  prior 


mortgagee. 
Hohnti  V.  Tumer't  ffaOt  L.  Co.  (Mass.)  177 

9.  A  landlord  and  tenant  may  vary  the 
eontract  for  rent,  and  the  use  and  occupa- 
tion by  the  tenant  under  the  modified  contract 
makes  a  good  eonaideration  for  iL 

Eatton  V.  BMen  (Me.)  3S9 

10.  Where  the  quesdon  Is  whether  a  party 
accepted  a  lease,  a  declaration  of  his,  ao- 
cmnpanytaig  the  act  of  taking  and  reading  the 
lease,  abont  Sbcoeptlng  and  signing  ft,  Is 
eompetent  as  part  of  the  res  wttAm, 

mu  T.  BtMUU  (Mass.)  87 

11.  The  word  **rent**  Is  the  compensation 
to  be  paid  for  the  occupation  of  land  by  a  ten- 
ant, whether  he  holds  under  a  written  lease, 
at  will,  or  at  sufferance,  and  whether  the 
amount  to  be  paid  has  been  defined  by  agree- 
ment <tf  pwtles  or  liH  been  left  Inaennlte. 
Anthorities  cited. 

EUuY.  ChwrehQgM)  118 

12.  A  b<rfler  aatd  tank  placed  <m  a  f  oiu 
dation  of  brickwtKrfc*  the  edges  of  which 
had  been  cemented  before  they  were  placed 
thereon,  to  keep  them  in  place,  and  easily  re- 
movable, remain  the  personal  proper^  of 
the  tenant  at  will,  as  against  the  owner,  on 
a  detnand  for  rent. 

Oooper  T.  JMnsoA  (Mass.)  18S 

ly.  UBB  AKD  OCCCPATIOIT. 

18.  In  an  action  for  use  and  occupation  of 
premises,  against  two  defendant*  Jointly,  where 
the  court  ruled  that  there  was  not  evidence 

B.  B.  B.,  v.  HL 


sufficient  to  warrant  the  Jury  in  flndinc  a  jotsl 
contract,  and  neither  party  exc^xed  to  the 
ruling,  it  most  be  taken  that  the  juij  lomi 
there  was  not  a  Joint  contrMt. 
eanUMTT.  AosEmCIChib.)  m 

y.  NoncB  CO  Qun;  Aomnn  vos  Pdmb^ 

annt. 

14.  A  notice  to  quit,  left  on  the  piemlaes 
with  the  wife  or  the  ag«at  of  tlw  tenant,  was 
sufficient  nottoe  to  tensiMte  a  i—aaeyat 
wOL 

Orundy  v.  Martin  (Haas.)  Wt 

10.  Where  the  premises  were  In  pomsrioa 
of  two  teaaata  holding  in  eoasaaei^  a  ne* 
tiee  addressed  to  both,  and  serrad  four  d^fs 
before  the  suit  was  broo^t  1:^  giving  a  co|7 
In  hand  to  one  of  them  upon  the  premiaet  ob 
which  they  both  redded,  was  a  sumcteot  acr- 
viee  upon  both  tenant*.  Z£ 
10.  Where,  after  notice  from  the  landlord  to 
the  tenant  demanding  posaeaslon,  a  depotv 
sheriff  retnmed  that  he  oea'»ed  the  wm 
on  a  particnlar  da^*  It  Is  aeaqpetea*  for 
him  to  testily  that  he  served  Itlntheema- 
iag  of  that  day.  Such  testimony  does  aot 
contradict  nor  vary  his  retura. 

WordsBT.  .S(f«r(Hass.)  » 

17.  Where,  in  a  writ  of  entxx  ^  reoorfcr 
possession  of  lands,  the  defendant  (daims  by  a 
title  paramount  to  that  of  the  lessee  os- 
fendant,  the  lessee  cannot  set  np  the  leaieas 
a  defense  to  the  suit,  and  Is  ii«4  agteapa* 
by  the  lease  from  disputing  thedenuuoant^ 
title. 

Holme*  t.  Tumm'tFaBtL.  Oo.  (Mass.)  177 

18.  A  deed  of  land  from  an  asslgnae  of  s 
mortgage  who  has  entered  for  cotxtttloa  bro- 
ken, and  recOTded  a  certificate  of  su^  catty, 
operates  as  an  assignment  of  the  mortgage,  and 
such  a  mort^ac*  title  wUi  snppea  I  aa 
action  for  possesion  against  teaamis  who 
show  no  title*  H. 

BuBra  ASD  Ncym. 
Attornment.  (Mass.)  177,  ITS 

Tenant  is  estopped  from  deayfag  Us 
landlord's  title.  (Mass.)  SST 

Bight  of  landlord  to  terminate  leae 
lllei^l  aaeof  premiBeabyteaanL  (Ma) 

Illegal  use  b7  under-tenant  does  aot  amU 
origlmil  lease.  (Ble,)  >V 
SfEact  of  oegleet  of  landloid  to  dsektassai 
using  prwnisee  tat  Ml^al  pui  possa.  W 
lilablllty  of  landlord  renting  piemisea  te 
illegal  use.  (Ma.)  tm,m 
It  Is  an  offense  for  an  owner  of  a  baHfiag 
to  koowlDgly  let  it  with  intent  that  It  sboeM 
be  used  by  tenant  as  a  house  of  111  fame.  (ICe.} 


Landlord  cannot  makerepaira  dnrfng 
without  tenant's  consent.   (Me.)  \ 

During  the  term,  all  rl^tt  of  laadloid 
occupation  Is  suspended,  and  he  lias  no 
to  enter  unless  he  has  reeenred  swA 
(Me.) 

Liability  of  landlord  for 
▼atlOBlnaidewallu  (Uu< 
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Tanant  In  poaaasaion  having  aole  contnd  of 
lawriaee,  Teapondble  for  Injurlea  from  un- 
gtHxdad  trap  door  In  ddewalk.  (Haaa.)  741 

Tenant  may  miUntalo  a  treraaia  agalnat 
landlord  for  Ibrcible  eaivx  betora  tenaocT 
baa  expired.   (Me.)  6S0 

Right  of  tenant  aa  agalnafc  landlord  to  re- 
move Axtores.   (Maaa.)  188 

Seasonable  time  after  term  within  which 
tenant  may  remove  flxturea.   (Maaa.)  188 

Bent  defined.  (Maaa.)  117 

A.  contract  for  pajyment  of  rent  at  the  end  of 
each  month  la  not  apportlonable  in  respect  to 
time.   (Me.)  ITS 

Tenant  »t  etaffeniBee  la  not  entitled  to 
notice  to  quit.   (Mass.)  66 

Reasonable  time  for  a  tenant  at  sufferance  to 
remove  af  tar  notice,  la  question  of  law.  (Mass.) 

66 


Notice  to  quit.  (Me.) 
Under  Pub.  Stat  chap.  170, ' 


l.S.  (Mass.) 

66 


In  an  aetiea  for  pMeeeeioBf  plaintiff 
must  recover  on  the  strength  of  hia  own  title. 
(Mass.)  8S7 

Notice  required.  (Haas.)  867 

UBGISIiATUBB.    See  CknranrDTioRAL 
Law,  L 

ZiEOAC'S'.  See  Dbvibb  ahd  Leoaot. 

LEWS  AND  I.ABCIVIOUS  COHABI- 
TATION.   See  Adultery;  Bioakt. 

ZJBEIi  AND  SZiANDER. 

1.  Libel  defined.  laafalaeandmaltdonB 

publication  of  a  person  which  expons  him  to 
public  ridicule,  hatred,  or  contempt,  or  hinders 
virtuous  men  from  associating  wiui  him. 
J)o7iashu*  V.  Qt^ff^  (Conn.)  646 

S,  ApubUoationbjr&i^staileellorcon- 
oemlng  wholesale  aellera  of  liquor,  charging 
that  the  plaintiff,  moved  to  anger  because  de- 
fendant ceased  to  be  a  purchaser  from  him, 
overbid  him  in  the  matter  of  a  lease,  and  com- 
pelled his  removal,  and  recommending  retail- 
ers to  **boxcott,"  is  not  libelona  per  so* 
and.  In  the  absence  of  evidence  of  epeelni 
daainge,  a  nonsuit  was  properly  entered.  Id. 

8.  It  is  for  the  jury  to  ntkj  whether  or 
not  there  has  been  apublleation  referring  to 
the  plaintiff;  whether  or  not  it  is  mnUoione 
nad  fUaei  and  whether  or  not  the  aenae  and 
meaning  are  as  oharged.  But  If  the  pnbllca* 
tion  is  expresBed  in  terms  so  clear  and  nnam- 
biguons  that  no  circumstances  are  required  to 
make  it  clearer,  the  better  rule  is  that  the 
qaeation  of  Ubel  or  no  libel  is  one  of  l*w 
to  be  determined  by  the  court.  Authorities 
cited.   Id.  548 

4.  In  civU  actiona  for  libel,  the  ooort  may 
be  required  to  paaa  upon  the  eANBt  of  the 
lanpuugo  of  a  publication,  by  a  demurrer  to 
the  wh<Me  declantion  or  to  a  count  In  partic- 
ular; alao  when  the  question  is  whether  the 
verdlet  Is  contrary  to  the  evidenetL  Authori- 
ties cited.  Id, 

5.  It  la  ebwderoas  par  m  to  iv^te  to  a 
V.     B.,  T.  m. 


person  the  OMnmiaiioii  (tf  the  crime  of  Ibral- 

fffctlOB. 

Page  v.  Merwin  (C!onn.)  688 

6.  It  Is  not  orror*  in  an  action  of  slander, 
to  expwmgo  parte  of  defendant's  defense, 
consisting  merely  of  statements  of  drcum- 
fltances  attending  the  transactions  In  the  course 
of  which  the  iHuntifl  claims  the  slanderous 
worda  were  uttered,  vhidi  dronnutancea 
could  have  aa  well  bean  prored  nndor  the 
defense  of  senoral  domal  which  waa  alao 
set  up.  i3. 

7.  In  an  action  of  alander  and  libel  for  im- 
puting to  plaintiff  the  paternity-  ef  an  lllo- 
gitlmate  child, — Seid,  that  a  written  con- 
tract made  defendant  to  the  authorities 
of  the  town  In  which  the  mother  of  tne  illegit- 
imate child  resided,  whereby  he  undertook  to 
do  all  that  the  town  could  have  demanded 
of  the  father  of  such  child,  and  which  ap* 
peared  to  have  been  made  voluntarily,  waa 
adndaaiblo  in  evidence  on  behalf  of  the 
plaintiff,  as  tendluK  to  prove  an  admission  on 
the  part  of  the  defenduit.  Id. 

8.  Words  are  actionable  per  ee  which 
innate  commiaeloa  of  crimes  involving 
moral  turpitude,  although  such  crimes  are  not 
technically  denominated  Infamous.  Authori- 
ties dted.   Id.  641 

9.  Words  charging  that  plaintiff  had  a  child, 
without  an  auction  that  she  waa  an  unmar- 
ried woman,  make  no  imputation  upon  her 
chaatity;  nor  do  words  charging  that  another 
person  took  the  child  away  and  buried  it,  im- 
port, of  themselves,  a  char^  of  murder. 

T<>uiig  V.  Oook  (Biass.)  768 

10.  Where  slanderous  words  are  allied  to 
have  been  spoken  of  the  plaintiff,  no  Innuen- 
does are  necessary  to  apply  them.  IcL 

11.  Such  extrlnidc  drcumatanees  as 
are  necessary  to  give  significance  to  Uie  words 
as  imputing  a  ebatgp  of  crime  muat  be  al- 
leged. Hi. 

12.  The  natural  meaaiag'ofworda  csui- 
not  bo  onlarMd  by  mere  avwmenta  that 
the  defendant  chafed  thereby  an  actionable 
offense.  Authorltiea  dted.  id.  789 

18.  If  there  was  no  contention  between 
the  parties  as  to  the  identity  of  the  plaintiff 
as  the  person  referred  to  In  Uie  libelous  publi- 
cation, ovidenee  introduced  by  plalnUff  on 
that  subject  was  inumatorlaL 

Wilton  T.  FaU  Bittr  OmUd  Aifr.  <h. 
(Mass.)  886 

BBIXF8  ASD  NOTEB. 

Ubel  defined.  (Conn.)  646 
Court  of  equity  will  not  entertain  an  In. 
JoaetloB  to  reatraln  an  aUegedUbel  or  Blander. 
(Mass.)  814 
What  Ubelonst  no  action  can  be  auatdned 
if  the  words  fall  short  of  charging  the  crime 
aUctged,  although  moat  people  anppoaed  the 
language  oharged  a  crime.  (Oonn.)  585 

Words  nxAen  must  Impute  commlarim  of 
some  criminal  offense.  (Maaa.)  789 

It  is  not  actionable  to  charge  an  cttmM  act 
punishable  by  an  puniihiiient 
(Oonn.)  689 
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Words  imputing  fornicatlDn.  (Conn.)  540 
A  publication  is  libelous  which  has  a  tenden- 
cy to  bring  one  Into  ridicule  and  contempt,  and 
injure  htm  in  the  estimation  of  his  fellow  men, 
and  this  should  be  construed  as  a  question  of 
fact  (Conn.)  046 
An  obituary  notice  of  a  living  person, — QtU, 
libelous.   (Conn.)  M7 

To  Impute  to  a  Fxasbyterian  grow  intoler 
aoce  iu  not  allowing  his  faoaise  to  be  used  at 
the  funeral  of  a  ^man  Oattiollc  Berrant, — 
feU,  Ubelous.   (Ck>nD.)  547 

To  publish  a  circular  and  rroort  that  plidu- 
tiff  had  placed  his  grown  daughter  on  a  rail  a 
laeoBaUer.-^Bald,  Bbelous.  (Conn.)  647 

A  statement  concerning  a  lady  of  high  rank 
that  she  bad  her  photograph  taken  Incessantly, 
moming,  noon«  tuid  night,  and  receives  a  com- 
mission on  the  sale  of  such  phot(»raph, — 
ibU.  libelous.  (Conn.(  547 

A  statemoit  thai  a  roung  nobleman  drove 
over  a  lady  taxd  killed  oer,  and  yet  attended  a 
pubUc  bsu  that  very  evening,— Ubelons. 
(OomL)  * 

A  statement  diarging  plalntllt  wftb  Ingratt 
tude,  even  though  the  facts  on  which  the  charge 
-was  based  were  stated, —f«!d,llbdous.  (Conn.) 

547 

A  letter  charging  a  sister  with  having  made 
her  brother  a  party  to  a  chancery  suit,  and  ad- 
ding "It  is  a  pleasure  to  her  to  put  me  to  all 
the  expense  she  can,"— .fiU^  llbuoui.  (Conn.) 

547 

A  statement  that  plalntlfl  rafoied  to  correct 
a  witness  when  "I  twlieve  that  be  knew  bis 
statement  was  not  true."— iU^  libelous. 
(Conn.)  547 

A  statement  that  plaintiff  will  not  sue  in  a 
certain  county  because  he  is  known  there, — 
£0^,  libelous.   (Conn.)  547 

A  statement  that  plaintiff  was  once  in  diffl 
cuUies,  though  they  were  at  an  end,— -fioU; 
Ubelous.   (Conn.)  547 

A  statement  that  plalntlfl  had  compelled  the 
payment  of  a  note  twice,- Hbelous. 
(Conn.)  547 

There  Is  a  division  of  authority  as  to  wheth- 
er the  libelous  character  of  a  publicatioD  is  to 
be  datwload  by  the  Jnrjr  or  to  the  iMwirt. 
(Conn.)  540 

Whether  a  publication  la  Ubelons  Is  tax  the 
Jury.   (Conn.)  546 

Deelwation  must  set  forth  defamatory 
words;  Innuendo,   (Mass.)  fw 

Erldenee  as  to  identic  of  person  referred 
to  In  Ubelous  pubUeation.  (Mass.)     666,  687 

Evidence  Is  admissible  Uiat  pl^ntiff  In  some 
degree  brought  upon  himself  the  cause  upon 
which  the  action  arose.  (Mass.)  019 

In  case  of  Ubel  to,  ^acIaI  cUunaig^es 
cannM  be  recovered  unless  alleoed  In  the  oom- 
I^aint  and  proved  as  aUeged.  ^!onn.)  647 

LICEHSE.    See  InToxicATma  Liquors, 

in.;     MUKICIFAI,    COBPOHATIOHB,  27 

Wats,  HI. 
1.  Where  plalntlfl  was  in  possession  of  the 
land  during  all  the  Ume  in  which  defendant 

K.  B.  B.,  v.  m. 


dty  was  taking  gravel  from  it,  and  there  was- 
evidence  to  show  that  plaintiff  bad  the  mti» 
control  and  poeseasitui  of  the  land,  wbBe  thr 
paper  title  emanating  from  him  was  in  his  soe 
and  his  wlf^  and  evidMuseof  a  Baofc—  W 
the  city  to  enter  and  easrt  m-wmy  the  gemwti,. 
— notwftlistandliig  the  orl|^snil  ue«as» 
was  revoked  by  the  deed  of  pltdntiff  to  hk 
son, — and  no  evidence  that  the  aon  w  the  wife 
ever  objected  to  such  entiyand  taking  aw«y<rf 
the  gravel,  a  sale  of  tlie  gimvri  to  the  cny 
might  be  inipUed. 
Barrjf  r.Cmy  ^WoreeOw (Khb.)  Ml 
2.  Whether  plaintiff  was  entitled  to  eo»- 
pensation  for  gravel  taken  while  the  ree> 
ord  title  was  out  of  bfm*  was  a  qoflMlui  for 
the  Jury.  li 

8.  An  onqnallfled  fgrtuat  of  Isutd  op  eg 
otes  aa  a  revoeation  of  a  Ucenae  to  enter 
upon  land  and  take  away  trees  or  other  pro- 
ducts of  the  soil;  a  coloiaole  paper  title  la  sot 
snfflctent.  Authorities  dted.  Id.  m 

Brtbfs  ahd  Notes. 

Revocation  by  oonvi^anoB.  (UseB.). 

LIEN. 

I.  Izr  Obhssal. 
n.  Mechakks.* 


I.  Ib  OSKKaAI^ 

1.  United  States  have  a  lion  Mslnst  A» 
owner  for  dntlea  mow  importea  goods  b 
thdr  custody,  aithoagn  thelBposteHaahss 
been  noade  by  a  poraan  who  cama  wr— g 
faUy  into  pose— sion  of  the  gooda.  Autkos- 
iUestated. 

Mtolar  V.  Paraemt  (Mass.)  44» 

3.  To  maintain  the  action  of  replevin,  ^sia- 
tiS  must  have  the  ririit  to  Imraedlate  pesscs- 
sion  of  the  goods,  aira  In  tbecaseof  iMMvtad 
Mods,  if  a  lienaUachee  fiw  the  diitios  doe 
thereon,  and  the  Hen  is  not  waired.  It  nnst 
be  dtocharged  before  the  aetton  will  lAa.  B. 

8.  When  theftsctoea  wklAalismiesIs 
are  as  well  known  to  the  plaintiff  a*  to  the  de- 
fendant, and  the  defendant  simply  relksse 
to  i^'vonp  the  property  without  aU^iiitfaBV 
reason,  the  Ilea  Is  not  tteMty  wafisi. 
Authorities  cited.   Id.  44» 

4.  Where  one  ia  posaesaloB  of  property 
rofkeea  to  ^TO  it  np,  aaaertlafl*  a  cMBd 
lueonsiatOBt  with  a  Ilea,  he  caaaoi  as> 
fest  aBDbseqoentaollottby  setting  up  oaali  Hm. 
Avthorittadted.  M. 

n.  Hbctasics.* 

71.  Under  Pub.  Stat.  chap.  177,  ao  Boa  k 
given  for  materials  furnished  a  sok- 
eontraetor  in  pursuance  of  hiscontiacC  with, 
or  at  the  request  of,  the  original  con  tractor. 

Hatch  V.  Fhriehor  (R.  I.)  tH 

6.  Under  Pub.  Btat  chap.  177,  g  ft.  a  Ite  k 
given  to  a  snb*coatraetor  t»  the  laker 
of  his  employees  as  weU  as  (or  hk  own.  M. 

7.  Work  done  in  making  sU^  dsMfsa 
In  a  bnildlBS,  which  work  k  manly  iasidia- 
tal  to  work  on  persmal  proper^,  evsn  If  IMIC 
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protected  Hen,  wonid  not  have  the  effect  to 
nuke  the  Hen  available  for  the  work  on  the 
p«Faonal  propertj-.  Such  work  on  the 
building  does  not  fafl  within  the  meaning  of 
Pub.  Stat  chap.  191.  §g  1-6. 

Oameio    Lee  (Haas.)  184 

8.  The  actof  a  jnatice  of  the  pea«e(who 
was  the  attorney  of  the  petitioner  seeking 
to  enforce  a  mechanics'  Hen),  in  administerins 
to  the  petitioner  the  wth  to  bis  certificate.  Is 
aabBtantlal^r  mlnlBterial  and  In  no  manner  ju- 
didal,  and  flie  o»th  so  administered  Is  mam- 
cient. 

MeDojyjld  T.  WiOU  (Maas.)  424 

9.  The  certilleate  of  the  oath  of  the  peti- 
tioner for  a  mechanic's  Hen  filed  In  the  registry 
of  deeds,  subscribed  by  the  name  of  the  magis- 
trate or  person  legally  authorized  to  admin- 
ister oattu,  c»mlttlny  to  add  the  title  of  o^ 
fle«  to  the  pwaon  who  admlalatered  the 
oalh,  Is  snfflclent. 

Ja^man  t.  QtoueMer  QSan.)  408 

10.  One  who  cuts,  peels,  and  pUes  poplar 
by  the  cord,  to  be  manuftu^ured  into  pulp,  has 
a  Hen  thereon,  under  Rer.  Stat  diap.  01,  §88, 
giving  a  Hen  for  enttinc  luaaber. 

Bmdiar  v.  Lt  Bewm  (Me.)  Slff 

BkIETS  AlTD  NOTBS. 

Bequlsltes  of  memorandum  to  preserve  lieu 
on  personal  proportrt  under  Rev.  Laws, 
g  im.   (Vt.)  879 

For  eaMian  peeliiu;,  and  pQlng  Ivmber. 
(Me.)  616 

Liability  of  premises  to  meehaideB*  Hen 
when  a  trade  fixture  Is  annexed  under  a  con- 
tract with  a  tenant  and  with  etnuent  of  owner. 
(Mali.)  18S 

Bequlaltes  of  jurat  <tf  petition  for  mechanics' 
lien.  (UasB.)  408 

IiXFE  nrSUlBAKOE.    See  BsHsnr  Bo- 

ctvms;  Ibbubahct,  IL 

UMZTATIOH  OF  ACTIONS. 

L  Advusb  Possbsbion. 

n.  Whkh  Statdtb  Bsanra  to  Bmv. 

lU.  BxcKpnoNB;  Busprnmon;  Bbhotal  or 
Bab. 

Bsxan  asd  Notes. 

See  Bktbt,  Wbit  ov,  8;  Taxes,  18. 

L  ADVEBSB  POBSEBglON. 

1.  Plaintiff  was  In  possesston.  from  1849  to 
18S8,  under  a  deed,  of  a  wood  lot  of  18  aeres, 
from  which  It  cut  all  the  wood  and  then  left  it 
to  grow  up  to  wood  again.  The  lot  was  entirely 
surrounded  by  defendant's  land.  Heid,  that 
the  acts  of  defendant,  under  a  naked  claim  of 
poseeeslon  for  twenty  years.  In  paatorlnif  and 
watering  his  catUe  thereon,  enttiuc  a  few 
cords  of  wood  therefrom,  and  repa&liuK  a 
roai4  through  it,— the  lot  consisting  of  wild, 
noinctoMd  land,— would  not  give  title  by 
adverse  possessioa. 
Biehmond  Iron  WarJt$  v.  WadAamt  (Mass.)  107 
9.  Titie,  Vyadverse  possession  and  dlsseldn, 
to  large  tracts  of  wild  land  can  not  be  ae- 
H.  B.  B..  T.  m. 


quired  by  such  acts  as  tracing  and  rou'^ 
tdng  lines,  keeping  off  tresspassers,  permit* 
ting  wild  grass  and  timber  to  be  cut  frtna 
small  portions  of  It,  paylaflf  taxes,  etc. 

Sudeon  v.  Ooe  (Me.)  639 

8.  Acts  which  might  constitute  a  disseisin 
by  a  atranser  may  not  have  that  effect 
when  done  oy  a  tenant  in  common,  /d. 

4.  A  tenant  in  common  cannot  rely  upon 
a  tax  title  and  mere  possession  to  constitute  a 
disseisin  of  his  cotenant  Id. 

6.  Entry  of  tenant  in  common  upon 
property,  even  if  he  takes  the  rents,  cultivates 
the  land,  or  cuts  the  wood  and  timber  without 
aceouatinc  or  paying  for  any  share  of  it, 
will  not  ormnarily  be  considered  as  adverse 
to  his  ootenants.   Authorities  cited.   Id.  627 

6.  In  16S6  the  plaintiff  entered  Into  pes" 
session  of  a  nafl-factory  building  nnder  a 
deed  which  he  claimed  gave  him  title  to 
the  wliole  of  a  certain  plot  of  ground  on 
which  the  building  stood,  lying  north  of  a 
grlstmiU  in  BaUi;  and  in  1687  rented  It  for  six 
months,  when  It  was  oanrled  awi^^  by  a  freshet 
and  was  never  rebuilt  The  l^al  tiUe  to  the 
plot,  at  the  time  of  his  entry,  was  In  tiie  own- 
ers of  the  gristmill.  From  1885  to  1880  the 
plaintiff  claimed  to  be  the  sole  owner  of  the 
plot,  and  for  a  portion  of  that  time  rented 
water  power  whwh  he  claimed  as  appurtenant 
thereto.  The  plalntiirs  dsim  was  known  to 
and  scquiescea  In  by  the  successive  owners  of 
the  gristmill,  no  one  of  whom  ever  made  any 
ctEdm  to  land  north  of  the  grIstmiU  building. 
But  In  clearing  out  the  rack,  they  were  accus- 
tomed to  throw  debris  upon  the  plot;  and  two 
of  them.  In  rebuilding  the  fiume  after  a  freshet, 
threw  the  debris  of  the  old  flume  upon  it,— 
Eeld,  that  the  plaintiff  had  not  gained  title 
by  advene  posseadon. 

Johiuen  r,  Omant  (N.  H.)  169 

7.  A  mortgagee's  eoastnustiT*  poa^ 
session  during  the  year  foUowing  his 
foreclosing  entry.  Is  not  actual  within  the 
mining  of  the  statute  of  foreclosure,  as 
against  the  mortgagor's  second  ^antee  who 
has  actual  and  exclusive  poaseasion,  not  sub- 
ordinate in  fact  to  any  right  of  any  oibet  per- 
son, during  the  whole  of  the  ssme  year. 

BarOeU  t.  Bembom  (K.  H.)  169 

8.  For  some  purposes,  posaeasion  held  by 
mortgagor*  or  any  one  claiming  under  him 
by  tit^  subsequent  to  the  mortm^  is  pre- 
sumed to  be  In  subordination  to  the  mortgasn, 
and  not  adverse.  Authorities  cited.  Id, 

U.  Whbn  Statdth  BBGnrs  to  Run. 

9.  Where  one  pays  money,  as  In  payment  of 
a  note,  at  the  request  of  another.  Statute  of 
Limitations  will  not  begin  to  run  nntU  he 
has  been  compelled  to  pay  his  aasnned 
obligation. 

WKteltr  V.  Touna  (Mass.)  816 

nL  ExoBFTiOHS;  SospmrsiOK;  Bkuotal  or 

Bab. 

10.  The  Statute  of  Limitatinis  can  not  be 
invoked  to  sustain  a  motim  in  arrest  of 
Judgment. 

State  V.  Thinuher  (He.)  618 
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11.  Upon  oTevpasment  by  nilateke  am  a 
«keek  dnwQ  by  draendaDt,  a  right  of  action 
accrues  to  the  bank  to  reooTsr  It  back;  and 
the  ftwtdDlant  coHColmant  by  defend- 
ant of  the  fact  of  orerpayment  wnlbm  the  bar 
of  the  Statate  of  LimltaUoni. 

Memitfiiettmn  JSTat.  Bank  t.  Ptrrjf  (J^*^ 

18.  In  a  suit  by  a  surrlring  partner  upon  an 
account  due  the  firm  for  hire  and  keeping  of 
horBee,  medical  serrlcea  rendered  by  defend- 
ant to  pl^tiff  after  death  of  his  partner, 
filed  in  set-off,  do  not  create  such  a  matn»l 
open  Mconnt  as  to  save  the  Itema  thereof 
from  Uie  Statute  of  Limitations. 

Btiliide$  T.  Smith  (Hasa.)  788 

18.  An  Indorsemuit of  apromlssory  note 
standing  atone.  Is  not  under  Vermont  statute, 
sufficient  proof  of  a  voluntary  payment  there- 
on so  as  to  bar  the  rnnning  of  the  Statute 
of  Limitations. 

OUavland  t.  Dintmon  (Yt.)  836 

14.  PaTmenia  of  a  mortfaKe  debt  are 

payments  on  the  Indebtedness  for  the  land, 
and  prevent  the  rannlog  of  the  Statute  of 
Limuallons  on  the  grantor's  claim  against  the 

grantee  of  the  land,  who  assumed  payment 
lereof,  for  the  performance  of  hlsftgreement. 
TuOU  T,  ArmiUad  (Conn.)  081 

19.  A  creditor's  entrjr  upon  his  own  booke 
of  an  alleged  pigment  on  account,  by  a 
debtor,  is  not  competent  evidence  of  such 
payment,  as  against  the  delitor,  to  remove 
the  bar  of  the  Statute  of  Limltatlona. 

IMev  T.  Broum  (Me.)  848 

BBlSn  ASD  NoTza. 

Application  in  equity.   (Mass.)  120 
Equity  will  not  aid  In  the  enforcement  of 
fltale  demands.   (Mass.)  180 

A  valid  mortcace  at  the  outset  cannot, 
unless  barred  by  tttatnte  of  Limitations,  be  de- 
feated or  discharged  exc^t  by  performance  of 
oondiUon.   (Mass.)  180 
Adverse  poaaa— ion.  (Mass.)  108 
Unimproved  land  Is  not  snl^eot  to.  (1^ 

As  between  tenants  In  common.  (Ha) 

684;  (N.  H.)  165 
By  posseailon  under  »  recorded  pwer,  title 

«rt(Hias  to  boundaries  contained  In  the  deed; 

otherwise  It  Is  confined  to  tihe  pMlmio  pedU. 

(He.)  890 
Evidence  of,  Is  to  be  constoued  strictly,  and 

oveiy  presumption  la  to  be  made  in  favor  of 

the  true  owner.  (Me.)  880 
Mutual  aeeonnte.  (Msss.)  788 
Fraudulent  eoneealment.  (Mass.)  927 
Statute  must  be  plesbded  and  can  be  in- 

Toked  on  motion  in  arrest  of  Judgment.  (Me.) 

614 

IJQUOBS.  Bee  iHTonoATnia  Liqoobs. 
US  FEHDENS. 

Bbibfs  ahd  Notbs. 
Notice.  (Hsss.)  801 

S.  B.  B.,  T.  ni. 


ZKMM  AHD  LUXBER. 

1.  Where  two  lota  of  logs  of  ttie  aame 
quality  and  mark,  owned  1^  different 

t»artiesr  become  intermixed,  without  tlw 
suit  of  either  party,  before  arrlTine  at  the 
mill  at  which  they  were  to  be  sawed  by  one 
of  the  partlee,  each  owner  will  be  entitled  to 
his  proportional  part  of  tlie  wlicde  lombcr 
maoafactured  from  the  logs. 
Martin  ▼.  Matm  (Ue.)  988 

8.  If  the  party  aawing  tlie  logs  converts 
to  bis  own  use  more  than  uis  part,  he  will  be 
Uable  in  trover,  without  a  apedal  demand, 
fbr  the  eMceea  so  eonvertea.  S. 

a  Where  loss  In  a  third  party's  miU 
yard  have  been  eold  and  deUvared, 
there  Is  an  aoeeptanee  when  the  vendee 
has  taken  the  logs  into  his  absolute  ccmtrol,  di- 
rected BS  to  th^  sawing,  and  drawn  away  tlie 
larger  part  of  the  boards  made  txoai  tbem. 

Sm&k  V.  mtlitr  (YL)  834 

4.  One  who  cuts,  peels,  and  i^es  poplar  by 
the  cord;  to  be  manufactnied  into  pulp,  baa  a 
H«D  thereon,  aoder  Bev.  StaL  chap.  91,  g  S8L 
giving  a  Iluifitw  eatUns  Inmben 

Bandnr  v.  Le  Bourne  (Me.)  618 

BniBFe  AHD  Nona, 
Ssle;  delivery.  (Tt.)  8M 
Llm  for  cutting,  peeling,  and  piling  lomber. 
(Me.)  61€ 

LOBSTERS*  Bee  Fish  ahd  Fibmmks, 

1-8. 

LOCAL   LAWS.  Bee   Coaerrr utiokal 
Law,  I. 

LOST  XHSTBUHEHTS. 

Where,  after  their  transmission  from  an  In- 
ferior court  to  the  superior  court,  the  or^nsl 
comidaint  and  warrant  are  lost,  ■iMioiiitiiiy 
evidenee  may  be  given  of  thdr  oontenta. 

Bcadaie  v.  Sejfnoldi  (Mass.)  907 

Bbikfs  AMD  Nons. 

When  a  non-negotiable  note  is  lost  brfoie 
action  no  bond  of  Indemni^  is  required. 

Otherwise,  where  note  Is  negotiable.  (R.  L) 

88S 

LUMBER.  See  Loas  ahd  LmiBu. 
LUNATICS.  See  Ihsahx  Fbbbobs. 
MAUOIOUS  PBOSBOUnOH. 

1.  In  an  Bciion  for  malidons  proaecutioa. 
plaintiff  must  establish  that  the  proaecntkai 
was  instituted  without  probable  eanne  to 
believe  the  accused  gullQr,  and  witk  mallee 
in  its  legal  acceptation,— that  is.  In  bad  faitb,— 
and  with  want  of  any  dnoare  belief  In  the 
gollt  of  the  accused. 

V.  Fiueon  (Msss.)  497 

8.  Even  if  It  be  proved  that  the  proaecatioo 
was  wltilout  probable  cause.  It  Is  still  a  d*> 
fianM  to  ehow  that  it  was  Inatitnled  In  Mod 
lUtK  and  In  the  honest  belief  In  tlie  gfin  of 
the  party  charged.  JS, 
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8.  VhaiervvkultimatdytMida  to  allow 
probable  eanM  for  the  prosecutioQ,  or  the 
jffoocl  faith  of  the  party  mskiog  the  charge, 
Is  admUalblo  oa  his  behalf.  Id  an  action  for 
jnalicious  proeecutioo,  but  the  evidence 
taken  on  a  subeeqaent  trial  for  a  differ* 
ent  offense,  even  If  of  a  dmtlar  character, 
has  no  teEitimate  tttidencj-  to  jastliy  the 
first  complaint,  wbloh  had  previoudy  been 
Iried  and  decided.  Id. 

4.  Nor  would  a  ntbaeqaent  oonTletSon 
npon  another  coam»lami  be  admbdUe  as 
evidence  of  probable  cause  on  tlie  part  of  the 
defendant:  Id. 

9.  Where  defendant,  whose  heifer  had 
been  injured  by  a  railroad  train,  arrested 
the  enpneer,  thereby  delaying  ^e  train,  In 
«n  action  for  malicious  proeeoutton  by  the  rail- 
road company,  —Hsld,  that  in  Ber.  Laws,  ^ 

8412,  requiring  railroads  to  fence,  and 
making  them  and  their  "agents"  liable  for  in- 
Juries,  the  word  agent  includes  an  engineer; 
that  If  defendant  m^e  a  eorreot  statement 
of  the  facts  to  an  attorney  and  acted  upon 
his  advice  it  was  evidence  of  probable 
cause;  but  that  the  record  and  Jnogmout  In 
the  proaecudon  against  the  on^lneer,  being 
coQcIusive  If  admissible  at  all,  and  having  been 
held  no  ^Btoppel  when  the  case  waa  formerly 
before  the  court,  should  not  be  adsaltted  in 
OTidence  to  show  probable  cause. 
St.  Jsknaburv  AL.O.  M.S.(b.Y.  Sunt  (Vt } 

4S9 

Bbofb  akd  Nom. 

Probable  cause;  legal  advice.  (Vt.)  469 
Bridence  of  probable  cause.   (Hass.)  498 

XAHDAKU8. 

1,  A  mandamus  would  be  proper,  bat  not  a 
mandate  In  chancery,  to  eompu  public  ofl- 
eero  to  perform  a  statntory  duty. 

jaa»%  T.  Weimore  (R  I.)  188 

2.  The  city  oooneU  of  Boston  will  not  be 
compelled  by  mandamtu  to  make  sufficient 
appropriations  for  the  construcUon  of  the 
park  contemplated  In  Stat  1875.  chap.  18S. 

Botton  Water  Pinoer  Oo.  v.  GUy  of  Botton 
<ltfass.)  768 

8.  8tat.  1886,  chap.  804.  by  which  the  city 
council  may  anthonsoItB  ireasnrer  to  is- 
sue bonds  for  tlie  constmcUon  of  the  park, 
Impoees  no  new  liability  enforceable  by  man- 
4aimiu.  Id, 

4.  Mandamut  will  not  Issue  to  enforce  a 
mere  private  rlcht.  If  a  corporation  Im- 
properly refuses  to  transfer  its  stock  on  the 
woks  of  the  company  to  a  pnrchaser,  and  to 
issno  a  eortlfleate  therefor.  It  Is  clearly  lia- 
ble for  the  daoMges  in  an  action  at  law;  and  if 
Ihat  remedy  Is  not  adequate,  a  court  of  equity 
■wffl  grant  relief. 

V.  Miket  (Conn.)  SSI 

5.  Xandamu$  will  not  lie  to  rest<»re  to  s 

Srivate  ofBce  or  to  eiccute  a  private  rlcht. 
uthoritles  cited.  Id.  663 

6.  Mandamu*  wHl  lie  against  a  public  cor- 
poration,— as  an  incorporated  school* 
Authorities  cited.  Id. 

7.  MandamtiM  will  not  lie  where  there  is 
n.  B.  B.,  V.  zn. 


othor  Mproprlate  vmmdr.  Authorities 
dtad.  Id. 

Bum  AKD  NOTBL 

Where  the  law  imposes  npon  a  mnnlelpal 
corporation  the  au^  of  levying  a  parUcu- 
lar  tax  for  stnoe  pnrpoae  of  public  ntluty,  the 
performance  may  becompelud  by  mandamua. 
(Mass.)  764 

Instances  where  mandamut  has  been  Issued 
to  compel  city  council  or  board  of  county  com- 
missioners to  appropriate  money  to  pay  judg- 
ment against  city  or  county.   (Mass.)  764 

Right  to  mandamui  to  compel  officers  of 
private  corporation  to  transfer  stock  on 
books.   (Conn.)  553 

When  writ  will  issue  to  officers  of  private 
corporation.   (Conn.)  553 

M ARfWB   INSURANCE*  See  Insub- 

AHOB,  UL 

MARRIED  WOKEN.    Bee  Hubbaxo 
Ai»D  Wm. 

MASTER  AND  SERVANT. 

L    OovTBAOia   <»■  Houno;  Snnou; 
Waoo. 

XL  LuBiuTiBa;  Kbgliobkcb. 
Buan  Airo  Nona. 

See  InroxiCATiNa  LiqnOBS.  16-19;  Bhipb 
ASD  Bmprnie,  1;  Stbbbt  Rulwats.  8. 

I.  COHTBAOTB  OW  HntlHa;  SBBVroiiBi  WAffiU. 

1.  An  assanlt  without  a  battery  may  or 
may  not  be  a  sufficient  justification  for  a  ser- 
vant In  leaving  hia  master's  employment  be- 
fore the  expiration  of  the  term  of  lus  service; 
but  when  a  master,  without  any  provocation, 
commits  an  assault  npon  his  servant  and  there- 
by causes  lilm  to  fear  Ivjnry,  h  Is  a  good 
exenae  fbr  leavinjr. 
Biihop  V.  Sannai/  (Vt.)  564 
S.  Where  a  contraot  reserves  to  the  em- 

{tloyer  the  right  to  discharge  the  employee 
f  from  negligence  or  illness  or  any  other  cause. 
In  the  Judgment  of  the  employer,  he  becomea 
unfit  to  aatisfactorily  fulfill  the  duties  required 
of  him,  and  makes  the  employer  Uie  sole 
Judge  of  the  sufficiency  of  tne  reason  of  dl^ 
charge,  it  does  not  give  the  employer  the  right 
to  discharge  without  a  reason.  A  refusal 
to  submit  to  reduction  in  salary  is  inaufflclent 
WinsMp  V.  PorUand  League  B,  S  A.  AMOcia- 
Uon  (He.)  891 
8.  Where  plalnUff  wait  to  work  under  a 
contract  with  defendant  for  a  year,  and  con- 
tinued to  work  for  dx  weeks,  when,  while  he 
was  still  ready  and  willing  to  go  on,  defendant 
reftised  to  supply  the  material  according 
to  the  contract,  and  discharged  him,  plain- 
tiff is  entitled  to  recover  Tor  the  breach 
thereof,  without  shovriag  that  he  ooatli^ 
ned  to  be  ready  and  vUlIng  to  perform  hii 
part  thereafter. 
B<md  V.  CbfpsnCsr  (R.  I.)  688 
4.  If  plaintiff  had  &lled  to  perform  liis 
contract  In  furnishing  needed  help*  or  la 
doing  the  work  in  a  workmanlike  mmamne, 
the  payment  by  defendant  to  Urn  of  the  con- 
M 
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tract  prioe  fn  the  rfz  veeta.  waan  tUneaftvr 
he  aioppad  wvMag,  wu  bo  walT«r  (tf 
the  rl^t  to  lake  adTftntafe  of  snch  failure,  iil. 

5.  Where  an  mmplttijmr  and  an  employee 
entered  into  a  nmtract  whereby  tt  was  agraed 
that  the  latter  Bhould  work  for  the  former  at 
a  stipulated  rate  for  the  first  year,  to  be  ad- 
Tanoed  the  Mcond  year;  and  during  the  flnt 
year  the  employer  to<A.  In  a  parta«r.  who 
took  charge  of  the  budnees  In  which  plalotUf 
waa  employed,  ezerclaltu:  control  ana  direc- 
tion over  plaintiff  in  his  work,  and  betnr 
equally  in  authority  with  his  copartner,— JJeU, 
that  he  was  not  only  an  a^nt  of  his  eo- 
partner  but  was  also  a  prnxty  Ulmsell^ 
although  he  had  a  eouTeraatlon  with  ttie 
employee  concerning  the  compensation  for 
the  aeeond  year,  and  the  contract  in  its  fwm  was 
personal  wfth  tin  other  partner ;  and  evidence  of 
the  compensation  waa  admissible  In  an  action 
for  wagea  nnder  the  contract 

T.  amtth  (Mass.)  715 

6.  A.  a  minor*  was  aeateneed  to  the  re- 
form aehool.  and,  without  being  legally  ap- 
prenticed, was  taken  by  B  m  an  appren- 
tice. A  remained  with  B  some  years,  then 
«bsc<mded,  was  arrested,  recommitted  to  the 
sdiool,  and  again  pot  out  with  B.  Bentences 
to  the  reform  school  are  limited  to  minority. 
In  an  action  by  A  against  B  for  aerHeea 
rendered  after  A  claimed  to  have  attained 
mm^orltY, — Held,  that  A  could  not  recover 
if,  ut/er  attaining  the  age  of  twen^-one,  he 
continued  to  woA  for  B  without  a  specific 
eoBtraet,  and  without  notice  that  his 
minority  was  ended  and  that  he  expected 


T.  Ford  (ILL)  68 
7.  Where  the  writ  in  an  attachment 
against  wagea  on  a  demand  for  neceuaries 
was  served  on  the  trustee  on  the  1st,  8th,  ISth 
and  23d  of  the  month,  ten  dollars  should  be 
reserved  for  the  principal  defendant  at  the 
time  of  each  serviceL  under  Pub.  Stat  chap. 
188,  fig  8,  80. 
Bmr.  Sartua  (Uasa.)  <8 

n.  LiABiUTin;  NsGuaxNCB. 

S.  If  one  in  golAg  npoa  the  ear  to  act 
ae  driTer.  or  in  learaig  the  car  after  ceas- 
ing to  be  driver,  negligently  comes  in  contact 
with  a  paaeeuger,  by  reason  of  which  the 
latter  enABra  i^lnry.  the  company  is  re> 
eponaible. 

OammonwaUh  v.  Bntekttm  Stnet  R.  (Mass.) 

TOT 

9,  It  Is  the  du^  of  the  master  who  seta  the 
•errant  to  work  In  a  place  of  danger*  to 
give  him  such  aotiee  and  instmctioB  as 
u  reaeonably  required  by  reason  of  the 

South  or  inexperience  of  the  servant  This 
ntj  Is  not  confined  to  cases  where  the  servant 
Is  a  "man  of  manifest  ImbecIIi^." 
Adeim  v.  Mtrriek  Thread  Oo,  QSxba.)  89 

10.  It  Is  the  duty  of  one  employing  a  boy 
of  thirteen  years  of  age  about  machinery  to 
giTc  aultable  inatmctiona  to  him,  having 
reference  to  his  age  and  capacity,  so  as  to 
enaUe  him  to  undmtand  the  daggers,  what 
evsr  they  are,  of  his  employment;  and,  nothing 
appearing  to  the  conttaiy.  It  must  be  assumed 
«.  B.  B.,  T.  dL 


that  the  ooort  properly  lutmeled  tiie  Janes 
tills  point  »^  ^ 
Bock-v.IndktmOrehardMOUOlMm.)  m 
11.  Where  a  ootton-windisg  naeUBe  m 
not  one  required  by  law  to  be  feaeed  ts,  sad 
the  plainttn,  a  boy  of  thirteen  yean  of  sg^ 
who  was  not  workup  upon  the  machine,  bat 
passing  it  frequently,  had  been  sufldeaily 
uistmcted  as  to  the  dangers  of  tin  macUnay 
—he  took  the  risk  of  the  dangers,  and  esDDOt 
recover  because  the  machinery  mij^t  hart 
been  set  up  so  as  to  be  less  dangsnms.  A 

15.  Where  the  question  was  whether  As  ds> 
fendant  had  given  the  plaintiff,  a  boy  tUrteaa 
years  of  age.lnstractions  as  to  the  dsnger  of 
the  machine,  It  was  proper  for  the  coort  to  ex- 
clude evidence  that  a  gate  mig^  have 
.bewa  put  in  fl<ont  oi  the  cotton-wlndiog 
machine  at  small  expense,  ot  that  the  msdilBS 
In  question  and  another  uticle  of  machinsiy, 
standing  over  four  feet  distant^  nd|^  ha** 
been  as  well  separated  further.  Inatmetioes 
were  also  refused  which  implied  aegti. 
gence  in  the  defendant  in  uot  ^r-r'-g  tks 
machine,  which  waa  not  required  by  lav  sa  It 
was  not  a  dangerous  machine,  and  in  not 
moTing  It  to  another  part  of  the  room.  H. 

18.  An  instruction  that  If  the  joiy  fonad 
that  plaintiff,  a  b<^  of  thirteoi  years  (rf  wgi, 
was  carelessly  playing  wita  the  cottoa- 
wlndlng  maeMue  when  he  waa  Injured  (tiien 
being  evidence  tending  to  estabUah  this 
the  plaintiff  vnu  gnll^  of  oontribirian 
gence  and  could  not  recover, — la  not  <A} 
able.  B. 

14.  It  Is  net  a  universal  mlc  thatan  is- 
plied  duty  rests  upon  an  employer  to  fiir- 
nlsh  suitable  mnnns,  mateiula.  ImplwnsaB. 
and  instrameotalitlesfordotnghiswoA;  such 
duty  may  rest  upon  the  parwn  emphijcd  si 
part  of  his  work. 

BabiMon  v.  Blake  Vfg.  Oo.  (Mass.)  7ti 

Iff.  In  order  to  recover  against  an  en^^Tff 
for  personal  li^uries  for  want  of  prepsr 
materials*  puintlff  must  show*  ncrt  oo^ 
that  It  vras  defendant's  duty  to  fbralsJi  suca 
materials,  but  also  Uwt  he  fclled  In  thst 
dnty.  SL 

16.  In  the  absence  of  any  express  or  ist 
piled  eoatract.  aeapUgeaee  is  aet  Impet* 
■Ue  to  defendant   Xnthoritiea  ettod.  U. 

711 

17.  In  an  action  for  candng  the  death  of 
plahitiff's  intestate,  where  the  only  evidnee 
was  that  while  engaged  In  defendant's  n- 
ployment  in  making  starch,  he  was  lidnnd  I7 
stweh  bdng  blown  out  of  the  boileriqMB 
him,  there  being  no  evidence  that  the 
boUer  was  out  of  repair  or  impreposftt 
constmeted*  such  evidence  does  not  snsdm 
due  care  on  his  part  or  n^Ugence  on  the  psit 
of  defendant  ana  the  court  properlyordessA 
a  verdict  for  defendant. 

mtnchatte  v.  Bordar  OUp  Hfg.  Oo.  (Haas.)  0 

18.  In  an  action  by  a  sorant  for  Injorte 
caused  by  dangerous  use  of  marJilneiT  far 
nishad  by  master,  where  there  was  evwases 
that  the  ehsMge  la  tiie  dirocttoa  of  tke 
revelntion  <k  the  &n  of  a  machine  w» 
dangerous,  that  bo  gnard  had  been  plseei 
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over  the  fan  to  protect  the  serraat  from  Injury, 
and  that  BO  notice  had  heengriven  to  hun, — 
nor  had  he  anj  knowledge  that  on  the  day  of 
the  injury  the  fan  was  running  In  this  danger- 
ous manim;— it  wu  mvUmmom  for  the  Jwy 
that  tbe  Duwtor  had  acvt  flsnclMd  dM  eare. 
TFMtoT.JKmaiiteMlFanMCb.  (Mam.)  8S0 

19.  A  bl&ckmlth  having  been  employed 
fn  a  forging  shop  for  seven  years  and  havlne 
never  refused  to  go  out  with  other  men  and 
move  cars,  but  there  being  evidence  that  it 
was  not  a  part  of  his  business,  was  directed 
by  tils  foreman  to  Mal«t  others  la  pnaUiur 
a  ev.  The  track  was  located  close  to  a  build- 


Ing  and  the  diituce  between  them  gradually 
leuened,  and  while  poshing  tbe  car  plaintiff 
was  cmshed  by  the  car  against  the  building. 
Meld,  properly  l^t  to  the  jury,  on  the  ground 
that  the  company  had  not  furnished  a  rear 
•onably  aafe  plaee*  and  to  determine 
whetner  plfclntllf,  In  the  exercise  of  due 
can,  was  bound  to  hare  known  Mm  risk. 
limn  T.  Old  Colony  B.  £.  Oo.  (Mass.)  880 

20.  Where  a  flrenuui  was  directed  by  a 
superintendent  to  open  the  valve  that  con- 
ne^ed  steam  boilers,  and  he  had  a  know- 
led»  of  the  danger  and  turned  the  valve 
slowly,  knowing  that  It  was  likely  there  was 
water  In  tbe  pipe;  and.  in  obedience  to  the  com- 
mand of  the  inperintendent,  tamed  the  valve 
open.when  it  burst,  causing  tiie  Injniy,— .2^, 
the  master  was  not  liable. 

Ltneh  V.  Sagamore  Mfg.  Co.  (Mass.)  883 

31,  Where  a  servant*  knowing  and  ap- 
preciating the  dang'erst  enters  npon  a 
oangerons  work»  even  though  be  doM  so  un- 
-wfllingly  and  by  order  of  hfi  snperiw  officer, 
ke  mnst  boar  the  risk.  AuthorWes  dted. 

Id.  m 

FBrvmy.OidOohitiiB.n.  Oo.(JS»aa.)  88S 

22.  But  where  he  Is  not  aware  of  the  danger, 
and  such  Ignorance  is  consistent  with  due  pre- 
caudm,  the  case  is  otherwise.  Authorities 
cited.  Id. 

28.  Where  one  voluntarily  under- 
takes  to  perform  services  for  a  railroad 
company,  and  its  agent  assented  to  Buch  per- 
formance, and  such  volunteer  has  been  wamcMi 
not  to  walk  upon  tbe  track,  and  know  a 
train  was  approaekiBg>  behind  and  did  not 
use  his  eves  nor  heed  the  whistle.— itSriEl,  there 
was  ample  ovidenoe  of  his  earelessness 
and  Degligeuce,  and  there  can  be  no  reeov- 

*^rafnD  v.  Old  Colontf  R  S.  Oo.  (Mass.)  746 
24.  That  a  master  Is  not  generally  liable  for 
the  necligenee  of  a  fisllow-servattt  (n  the 
oourse  of  a  common  employment,  applies 
to  such  voluntew.  Id. 

26.  In  an  an  action  by  an  employee  lundnst 
a  corporation  for  Injuries,  where  the  evulence 
tended  to  show  a  lon^continned  defect 
In  the  machine  which  rendered  it  dangerous, 
and  that  tbe  servants  whose  duty  It  was  to 
the  machine  in  repair  did  not  use  lUl  the 
care  that  was  reasonably  required,  it  was  for 
the  jury  to  sa^  whether  defendant  had  ex- 
ercised reaeonaUe  ■nporvlaioa  over  Its 
■ervontf  and  the  manner  in  which  the 
maddnety  was  kept  in  npair,  or  in  ^vlng 
m.  B.  B.,  V.  m. 


persons  using  It  warning  of  danger  If  the  con- 
dition of  tiie  machine  tnade  It  dangerous. 
Bogtm  V.  Xwttou  Mfg.  Oo.  (Mass.)  921 

26.  Master  Is  bound  to  use  reasonable  care 
in  procuring  suitable  machines,  and  In  keep- 
ing Uiem  in  proper  repair,  and  in  hiring  and 
maintaining  cosmewBt  aorvanta.  Au- 
thorities cited.  Id.  984 

27.  All  servants  emplx^ed  In  a  eonunon 
aervlee  are  follow-servants*  whatever 
maj  bethelr  grade  or  rank.  Authorities  cited. 

Id. 

38.  In  an  action  to  recover  for  injuries  from 
failing  into  an  elevator  well  not  prop- 
erly jroarded,  Uie  evidence  showing  that- 
plalntifi  was  not  In  the  exercise  of  proper  care, 
the  fact  that  all  the  other  floors  of  the  factory 
were  provided  with  seU-dosIng  hatdtes  Is  Im- 


Taifior  T.  Oarma  J^.  Oo,  (Mass.)  875 

Baisn  MXD  Nona. 

Hiring.  A  master  must  show  a  snffldent 
cause  for  dlnsissal,  and  also  that  the  wrong 
was  the  real  cause  of  dismissal  and  not  merely 
an  ostensible  reason.  (Me.)  889 

An  employer  cannot  be  the  final  arbitrator 
in  bis  own  behalf  whether  a  sufficient  cause 
of  dismissal  has  arisen,  but  in  dismissing  he 
assumes  the  reeponslbili^  of  showing  justifi- 
cation.  (Me.)  893 

Attachment  of  wages  on  demand  for  neces- 
saries, under  Pub.  Stat  chap.  188;  several 
services;  exemption.   (Mass.)  69 

Liability  for  negUgeacei  duty  to  fbr- 
aish  safe  nsaehinery.  NaU,  40;  (Mass.)  40, 
70. 08.  888,  Saa.  748. 748,  900,  028,  888 

Duty  to'fimiish  safegnards  and  gates  to 
dangooos  maehluery.  (Haas.)  70 

Master  li  bound  to  keep  nuddnny  In  sate 
condition.  (Mass.)  747 

Whether  machinery  Is  reasonably  safe  b  a 
qnesUon  for  the  jury.  (Mass.)  888 

Duty  M  master  to  give  warning  to  servant 
of  danger.  (Maaa.)  988,988 

Duty  of  master  to  Inatonct  Infant  sorant  aa 
to  dangers  of  empk^ment  (Mass.) 

Doty  of  master  to  give  such  notice  and  In- 
strucUon  as  Is  reasonably  required  by  ih» 
youth  or  inexperience  or  want  of  capadty  of 
the  servant.   (Mass.)  40 

The  mere  fact  that  an  accident  occurs  raises 
no  presumption  of  negligence  on  the  part  of 
tbe  master.   (Mass.)  9ft 

Assuawtton  of  risks.  Note,  40;  (Mass.) 

824,  882,  900,  92it 

Where  a  servant  voluntarily  performs  work 
outside  his  usual  business,  repeatedly,  it  be- 
comes a  part  of  his  employment.   (Mass.)  883 

Where  tbe  danger  la  not  obvious  and  neces- 
sarily Incidental  to  tbe  service,  the  servant 
does  not  assume  risk.   (Mass.)  883 

Contributory  negligence  of  servant  defeats 
recovery.  (Mass.)  875 

Whether  a  servant  acts  with  dne  care  under 
special  drcumatances  la  a  questku  for  the 
jury.  (Mass.)  889 
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Kwllceiice  of  foUow-saiTmBt*.  (HuO 
708,  7W.  748,  748,  W8.  m 

Yolnnteer.  (Uaaa.)  746,747 
The  superintoDdait  of  worki  who  was  the 
ageot  of  Um  BtRBter  was  held  to  be  a  fellow' 
•ervaot  (Han.)  743 
Kaster'a  UabUi^  for  negUgenoe  of  m- 
perior  aemH*.  QSMm.)  748^  898 

MAXIMS. 

1.  Expreaslo  unlus  est  axchulo  altolaa. 


145 
678 
608 


State  T.  Kane  (R  L) 

8.  Falsa  demoDstratlo  Don  uocet 
Sherwood  T.  Whiting  (Coon.) 

8.  Beddendo  singula  singulis. 
OommoMMoWi  t.  Bcvrbw  (Mass.) 

Briefs  and  Kotbs. 

"The  immediate  and  not  the  remote  cause  of 
any  event  b  r^u^ed,"  does  not  apply  to  a 
tnmaactlon  founded  on  fraud.   (Me.)  897 

Actio  persoDalis  moritnr  cum  persona. 
(Mass.)  '  408 

Delegatus  non  potest  delegare.  (Mass.)  788, 

784 

Ex  dlntamltate  tamporls  omnia  praaomun- 
(UT  rite  St  esse  solemniter  acta.  (Mass.)  880 
Bxpxeatlo  unlus  est  exdustoalterias.  (Mass,} 

781 

In  part  delicto,  potior  est  conditio  possi- 
dentis. ((Xmn.)  874 

Nemo  est  hares  Ttventis.   (Mass.)  887 

Onmis  raUhaUdo  retrotrahltnr,  et  maadato 
priori  sqoiparatur.  (Conn.)  654 

Qoifaclt per allumfaolt perse.   (He.)  897 

Quoties  in  Terbis  nulla  est  amblgnitas,  ibi 
nulla  exposltlo  contra  verba  fimda  est  (If^ 

Bespondeat  superior.   (Bfoss.)  684 
MECHANICS*  LIEN.   See  Lden,  XL 
MERCANTILE  AOENCIEa 

1.  On  a  bill  to  reatntia  the  members  of  a 
mercantile  agency  from  pnbllahipg  Informa- 
ti(m  derived  from  others  concerning  the  bori- 
ness  atMding  swd  ex«dlft  of  pudntilf,  to 
his  alleged  damage,— that«qmty  would 
B«i  intorftore  to  prevent  such  pnbUmtlon. 

ibi^ymMHtT.AMSBBCHasa.)  818 

8.  Abinin*qBltywflInotlletorMtrain 
by  Injunction  rOTr— antatioas  as  to  the 
character  and  standing  of  plalntill,  or  as  to  his 
property,  althoujj^  such  representations  may  be 
false,  If  there  is  no  breach  of  tnut  or  of 
•OBtraet  Involved.  Authwlttea  cited.  M. 

BBZBia  AXD  Notes. 

Jurisdiction  of  equity  to  en  loin  publications 
and  statements  as  to  commerdal  character  and 
standing.  (Man.)  814 

MILLS  AND  DAM&  Bee  Watbbs  m 

Watbbcoubbbs,  0. 

1.  The  Turner's  Falls  Ooaspwnr,  by  m- 
ceptlnc  the  atatnteof  1880,  c&p.  188,  which 
«bMic*Altftomaaavlgatl«i  oompai^  into 
«.  a.  B.,  T.  nL 


a  muinfaetaring  company, 
froas  Ita  obllMtion  as  a  savlntloB  

sany,  and  definitely  fixed  the  hel^it  at  wUch 
it  could  iw»iT»fin  itB  dam  for  manufaetari^ 
purposes,  walvvd  and  abaadtmed  Ito  «%fc«a 
under  Its  old  ehartar  to  Iraild  and  naia* 
tain  a  daas  »t  a  gTMtep  hatghi  wtAort 
compensation  to  parties  inliind  uwiebv:  and 
It  became  subject  to  all  the  duUes  and  liabifi- 
ties  of  manufacturing  companies  under  the 
law;  and  a  party  Injured  by  the  raising  of  the 
dam,  after  the  Act  was  passed  and  accqtted. 
has  his  remedy  by  an  application  to  the  sn- 
pwlor  court  under  the  Mill  Act. 
Ooraint  v.  Tumet't  FaU$  Ch.   (Mass.)  71 

S.  A  JiuTt  under  Pob^  Slat.  chap.  190,  gg 
8, 17,  has  the  right  to  ecfasbUah  and  rwo- 
late,  by  their  verdict,  the  kol^t  at  whk£  a 
dam  may  be  midntained. 
AtiUTur.  F'aA«»B(MasB.)  M 
8.  The  verdict  of  a  jury  that  a  dam  ihooU 
"  be  eetobllshed  at  Its  hdght  as  riewad  Octo- 
ber 16, 1888,  and  that  It  should  lie  left  omb 
a  SMoe  of  not  leaa  than  10  fbot  In  wUMk." 
and  fixing  a  compensation  for  damages  occa- 
sioned by  such  use  of  the  dam.  oonsteoed  not 
to  mean  that  this  opening  of  ten  feet  was  to 
extend  from  the  top  of  the  dam  to  Ita  bottom, 
but  to  mmmn  that  the  of^onlwg  of  the  dam 
above  the  heigelitthna  flMdwas  to  be  16 
feet  wide,  S. 

4.  When  two  mlUowners  whose  aalUe  an 
OB  the  same  streanu  one  bdow  the  other, 
havea  mntnaJ interest  in  the  wpper 
used  as  a  reservoir  for  string  water  to  pmpel 
the  machinery  of  both  mills,  they  are.  in  tfas 
absence  of  ai^  oontracL  imdv  a  — 
duty  to  maintain  the  dam;  and  a  oooit  at 
equity  will  compel  each  to  contribute  to  tts 
maintonanoe  in  pvi^rtlon  tobis  relathreffr 
terest,  so  long  as  he  exerdsea  his  right  to  the 
water. 

WsMt.  ZaM(Vt.)  MS 

5.  In  an  action  for  an  MeowntiaiC 
tween  two  Joint  owners  of  a  mill,  an  aa- 
signee  of  one  party,  who  snbsequendy  ooob- 
pfed  the  property,  cannot  be  jdned  and  naads 
toaooount  In  the  same  aotkm;  nor  la  the  as- 
signor accountable  for  the  time  lUa 
occupied. 

Pattmwt  V.  KeOogg  (Conn.)  Ml 

Bbibfs  axd  Nona. 

Dam  not  maintainable  except  for  laUw 
wMer  fbr  woildng  watermUL  Qta,}  SSk 

Blf^t  of  one  on  his  own  land  to  m>ii.t«t» 
dam  across  noD*navigaUe  stream.   (Me.)  888 

Right  of  jury  to  esUbUsh  fadgbt  of  dam. 
under  Pub.  Stat.  chap.  190.   (Mms.)  81 

lOgbt  to  recovery  for  ralslac  of 
under  the  MUl  Act.  (Masa.) 
Loss  of  ri^  to  maintafadamly: 

(Me.) 

lUcbts  of  owner  of  dam.  (Ke.) 
Relative  cl^ts  ot  apper  and 
owner.  (Vt) 


78 

m 
m 
mm 

88? 


MISREPRESENTATION.  See  FftaSD 
ASD  Fbaudulkht  OoZTWTiJia^  I. 
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HX8TAKB.  Bee  Afpui.,  1,  9.  12;  Axm- 
lUTicnr  ADD  BsnEBnciB*  7;  Squitt,  I. 

JfOHBT  HAD  AND  RECEIVED. 

Bee  ABSDacPBir,  S. 

VOVOPOLT. 

1.  A  contract  entered  into  between  an  Indl- 
Ttduol  and  tfiree  manufacturers,  ondn  sever* 
al  patents  for  curtain  fixtures,  tlie  purpose  of 
wUcli  was  the  creation  of  a  corporation  and 
forming  a  eombination  of  the  parties,  with 
a  view  to  rM;nl»to  eomp«tition  between 
Ute  parties  to  it,  In  the  sale  of  thenartleiilAr 
commodlty^  which  tttey  sereraily  made,  Is 
not  wold  as  a  contract  In  restntnt  of  tntdeOT 
against  pubUc  poHcgr. 

am*ral8.B.  Of.Y.  OuAmanQSaim.)  Mft 

9.  A  municipal  corporation  bv  contract  gave 
A  the  ezeluaiTa  vigkt  and  privilege  of 
lajrbu*  pipes  in  its  ^reeta  upon  eondl- 
tloa  that  he,  or  any  corporation  to  which  his 
rli^ts  slkould  be  assigned,  should  anpply 
Buch  mvmletoall^  wtth  an  amplesapiMyof 
WKtar  for  piTblic  and  domestic  purposes.  The 
Kegialatnra  aflrmed  the  contract  by  a 
thmrtmr  granted  to  a  water  companj,  the 
socceaaor  of  A.  .fiMd.  the  Legislature  eonld 
not  thereafter  destroy  the  contract  grant- 
ing the  monopoly*  notwHhstandfng  a 
reservation  of  the  ii|fht  to  amend  or  re- 

Stbe  Act  granting  the  charter,  bgr  ^ant- 
io  another  water  oompany  Uie  same 
_  ts  and  privil^iea  in  this  sbdm  streets. 
Caipenter,  J.,  dissents. 

Ottueru  Watgr  Oa.  v.  SriOfftport  I^fdrauUa 
€b.  (Conn.)  809 

Brikfs  and  Notbo. 

Contract  granting  exclusive  rieht  to  lay 
water  pipes  lo  municipality.  (Connj  810,  818 

Where  a  person  sustains  such  a  relation  to 
the  public  that  the  public  is  under  duress  to 
submit  to  his  terms,  if  unrestraioed,  the  price 
he  may  charge  for  services  may  be  regulated 
bylaw.  (Mass.)  464 

MORTGAGE. 

I.  Validity;  Corstbvctioh. 

n.  BiQHTS  or  HOBTOAGOB  ASD  HOBTOA- 
OKK. 

HI.  Patmbht. 

IV.  FOBXOLOflUBB. 

V.  Rkdxhftion. 
VI.  Chattel  Mobtgagb. 
BbIBFB  ABO  Notbb. 

See  Ihbolvxhct,  8,  7;  Replbvih,  5. 

I.  VaLIDITT;  CoKSTRDOnON. 

1.  A  deed  absolute  on  its  face  Is  consti- 
tuted a  morti^^  by  an  instrument  of  de- 
feasance executed  under  seal  as  a  part  of  the 
same  transaction  between  the  same  putles. 

Bunker  v.  Barron  (Me.)  097 

2.  Husband  and  vrlfiB  being  eaeb  seis- 
ed of  an  undivided  balf»  he  exeented  a 
mortffasa  to  plaintiff  of  the  whole,  she  re- 

M.  E.  B.,  T.  in. 


leasing  her  dower;  subseqaentlv  she  executed 
to  plalntlfl  a  qoHelalm  deed,  he  giving  an 
mgr^mmmt  of  defeasance  to  pay  to  her 
certdn  mo»e^  from  theproeeeda  of  sale, 
which  agreement  was  not  recorded.  SM,  a 
subsequent  pnrehaser  of  the  husband's 
rlffht  acqu&ed  merely  his  rlffht  to  ra> 
deem  ana  not  any  equity  of  the  vrt£»»  and  she 
was  entitled  to  the  surplua  aooording  to 
the  terms  of  the  agreement. 

I7h»m  Son.  Bank  v.  Pooi  (Mass.)  817 

8.  A  mortgage,  by  the  husband  alone* 
of  land  which  constitutes  part  of  the  family 
homestead»  does  not  restrict  the  homestead 
right  of  the  wife  to  what  remains;  but  she  is 
entitled  to  a  homestead  lo  the  portion  so  mort- 
gaged, although  she  afterwards  released  bar 
homestead  right  In  the  remainder. 

A)<A0Bv.Am0((N.  H.)  168 
4.  A  mortgage  executed  by  one  whose  mind 
had  beoome  weaheaed  old  a|(e«  sldt- 
nesa,  and  Inflrmlty,  to  seonre  pre-ezIsUng  in* 
debtodness,  set  aald«»  as  a  cloud  upon  title, 
althoufl^  mortgagee  used  no  fraud  or  un- 
due influenoe. 
J^r^AsfB  V.  Faiii»nMaiher  (Mass.)  768 

9.  E^aintiff  is  not  estopped  because  he 
was  present  at  the  making  of  ths  mortga^ 

6.  The  reoital  and  acknowledgment  of  a 
debt  in  a  mortg^ase  will  not  convert  the 
liability  into  a  spedUlty  debt  Authorities 
dted. 

Bougiau  v.  JEbnnfsiv  (R  I.)  (E38 
n.  Bights  ot  Hobtoagob  akd  Hobtqagxb. 

7.  The  Interest  of  saortsacee  Is  not 
attaehable  on  mesne  proeess  at  law.  Dls. 
Op.   Authorities  cited. 

Way  V.  MtdUU  (Mass.)  904 

8.  Mort^asor's  interest  Is  liable  to 
attachment  If  attaching  creditors  pay  mort- 
gagee the  amount  for  which  the  property  is  II- 
abb  to  him  within  ten  days  after  demand.  If 
this  sum  is  not  paid  or  tendered  the  attach- 
ment Is  dissolved. 

Mwph^  V.  QaOwpe  (Uus.)  810 

9.  A  mortgagor  cannot  maintain  an  action  of 
trover  agdnst  a  mortgagee,  or  his  assignee, 
In  possession*  after  condition  broken,  for 
cutting  and  carrying  away  wood  from  the 
mort«Lged  premises. 

FUteey.BawteaQAaaA.)  88 

10.  A  mortjragee  in  this  State  has  the  le- 
gal title;  anoif  Mand  his  assigns  be  in  pos- 
session, the  mortgagor  cannot  recover  possss- 
slon  until  he  shows  affirmatively  a  perform- 
ance of  the  condition.  Authorities  dted. 

BtraUon  v.  CU»(He.)  891 

11.  For  some  purposes,  possession  held 
Inr  mortgagor,  or  any  one  claiming  under 
hUn  by  tiue  subsequent  to  the  mortgage,  Is 
presumed  to  be  in  subordination  to  the 
mortgage,  and  not  adverse.  Authoritiea 
dted. 

Bainm  V.  Sanborn  (S.  H.)  168 

19.  Where  the  first  saortgagae,  under 
the  power  of  sale  contiUned  in  hu  mortmge, 
scM  the  prsmiaesi  and,  after  nlidnlng  Iran 
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the  proceeds  of  -the  sale  the  amonnt  dw  to 
ilm  on  his  note  secured  by  the  mortgage,  and 
«o«ts,  paid  the  balAuee  over  to  the  second 
mortg^ee,— /2<)2(I,  that  the  second  mortgagee 
was  not  conqtelled  to  prove  her  claim  at 
the  first  Meeting  of  the  eroditors  of  the 
fauolTent  mortffMor*  but  should  be  al- 
lowed to  prove  her  debt  after  d«daottB§> 
what  she  had  reeelTed  thereon. 

WMbwm  T.  Tisdaie  (Haas.)  404 
18.  Where  the  owner*  of  a  mortgagfe 
parelubae  the  equity  of  redemption  at  an 
«zeention  sale  under  a  judgment  against 
the  mortgagor,  and  the  period  of  redemption 
has  expired,  and  a  deed  therefor  was  dnly  exe- 
cuted and  recorded;  and  they  snbeequently 
cimTeyed  the  premises  described  in  the 
mort^tage  bj*  qoitelaiB  deed  to  the  mort- 
caBor«-— such  deed  conveyed  whatever  title 
they  had  to  the  premises,  and  conveyed  an  ab- 
solute fee  simple.  If  the  mortgage  had  merged 
in  the  equity  of  redemption;  and  if  not,  it  con- 
veyed the  equity  and  also  operated  as  an  as- 
alenment  of  the  mortgage;  and  on  accepting 
It  lie  became  seised  of  an  abaolnto  ostate 
In  fee  siinple* 
TVfer  V.  &igJum  (Haas.)  486 

14.  If  a  poson  oon-nyn,  with  toll  corenanta 
of  warrant,  land  to  which  he  haa  no  titia  or 
«n  Imperfect  title,  and  he  afterwwrds  acquires 
a  good  title,  such  after-acquired  title  enures 
to  the  benefit  of  his  fmmtee;  but  where  the 
▼endor  in  his  deed  excepts  fi>om  his 
warranl^  a  prior  ssortgace  upon  the 
premises,  m  asswUog  that  title  afterwards 
acquired  by  hbn  m  does  not  all^  any- 
thing laeoansteat  with  the  asserUon  In  his 
deed. 

Simey  t.  Eeffoman  (Ifass.)  836 

15.  A  deed  of  land  firom  an  assignee  of 
a  mortgage  who  has  entered  for  conditloa 
broken,  and  recorded  a  certificate  of  such  en- 
try, operates  as  an  assignment  of  the  mort- 
ga^,  and  such  a  mortgi^  title  will  support 
an  action  for  poaseaslon  against  tenauta  who 
show  DO  title. 

BolmM  V.  SVirner't  pbUt  L.  Oa.  QSan.)  177 

10.  A.  lease  b^  a  aaortgagor  doea  not 
eonv^  an  interest  in  the  lancTas  against  a 

prior  mortgagee;  JdL 

17.  Where  the  prior  mortgagee  enters  upon 
the  land  for  condition  broken,  and  the  lessee 
thereof  attorns  to  him,  the  lessee  becomes  the 
tenant  of  the  mortgagee;  but  until  such  en- 
try awd  attornment,  or  until  the  mort- 
ngee  requires  the  lessee  to  pay  rent  to  him, 
Uie  mortgagee  and  the  lenses  are  straa- 
gms.  Id. 

III.  Patmbht. 

1ft  Where  a  pnrehadwr  of  land  agrees 
to  psy  a  debt  secured  by  mortage  thereon, 
as  part  of  the  purchase  price,  he  la  bound  to 
pay  it,  althfragh  the  mortgsbge  securing  It, 
as  between  the  parties  thereto,  is  inralid. 

l\atU  V.  Amutead  (Conn.)  681 

10.  Payments  on  a  mortage  debt  are  pay- 
ments on  the  indebtedness  for  the  land,  and 
prerent  the  running  of  the  Statute  of 
limitations  on  the  grantor's  claim  against  the 

«.  E.  B.,  T.  UL 


grantee  who  asmimed  payment  thecettf  torfia 
perfmmance  of  his  agreement  H. 

The  promise  by  purtshaser  of  bod 
to  pay  a  mortgage  debt  secured  theretm  is  ihx 
within  the  Statute  of  Frauda.  li 

21.  It  the  grantor  is  compelled  to  paj 
the  mortgage  debt,  he  can  recover  sgamrt 
the  grantee,  who  has  agreed  to  pay  the  ffloct- 
gage,  as  for  money  pam  for  him  at  hb  re- 
quest.   Stoddard,      dissents.  K 

23.  Nothing  but  purment  of  the  debt, 
or  Its  release  will  discbarge  a  morlgs^ 

Bunker  v.  Barron  (He.)  W 

38.  The  presanq>tioa  that  a  note  isae- 
eepted  in  pajmeat  will  be  overcome  vlwn 
it  would  deprive  the  creditor  taking  the  note 
of  the  substantial  benatt  of  aone  secoiftjr. 
such  as  a  mortgage,  guaranty,  or  the  Hka  Js. 

94.  The  petlUona- represented  herself  asthe 
owner  of  land,  the  record  title  of  which  was 
incumbered  by  an  undischarged  mortgage 
upon  two  undivided  sixth  parts  theieot, 
seenriag  two  notes  upon  which  no  pay- 
saent  mA  been  made  for  twen^  jmxt, 
and  tiie  consideration  of  whioh  was  the  execa- 
tl(m  of  8  deed  for  the  premlaea  to  a  prise 
grantee,  by  the  owners  of  four  alx^  fai- 
terest  In  the  land. — who  would  inherit  the  re- 
maining two  dxths  Interest  upon  the  death 
of  the  persons  entitled  thereto,  lAase 
present  residence.  If  they  were  In  life,  tu 
nnhnown,— and  the  further  oonalderatiaD,  is 
confirmation  of  the  title,  of  an  asslgnniwtf  of 
such  two  rixths  interest  nude  to  audi  graalM 
by  the  proper  court.  In  proceedinn  in  psiii- 
ti(m.  based  upon  the  execution  of  the  uMn 
and  mortgage,  which  were  to  be  held  in  tiuit 
for  the  persons  entitled.  The  petitioner  pTand 
that  no  suit  might  thereafter  be  permitied  to 
enforce  the  mortgage.  The  report  upon  tbe 
peUtlon  found  Uiat,  as  the  peUUcm  allied,  no 

Eayment  had  been  made  nptm  the  debt  seeoiH 
y  the  mortgage;  EM,  that  then  could 
be  no  presumption  of  parmtwat,  and,  dM 
notes  not  bang  pajable  untD  mtm^ 
thing  was  shown  as  to  the  tHle  to  thetwn 
adxths  interest,  the  mortgage  would  stand 
with  condition  uabroken,  as  the  oooM- 
eration  for  such  two  dxths  Interest,  notu  m- 
claimed  by  the  parties  entitled;  and  that,  s> 
petitioner  claimed  title  under  the  iiruceedhei 
hi  pajiition,  she  could  not  attadK  Xbth  laUlnr. 
Bdano  v.  Smiih  (Haas.)  tn 
36.  When  a  holder  of  veal  estate  aai 
chattel  mortgages  given  to  aeeore  tke 
same  debt,  forecloses  the  latter,  tafcei  pos- 
sesslou  of  and  converts  the  proper^  to  ha 
own  use,— If  its  value  eaeeeda  the  debt  a- 
cured.  It  disfrhaiyes  the  real  eatats  aort- 

^^^idtoiooggin  Sm.  Samk  r.  MoKtmmtf  (Ma^ 

IV.  FORBGLOeUBB. 

aO.  A  transfer  of  two  of  several  aoit- 
gege  notea  of  diflerent  dates.  wlA  an  agree- 
ment by  tbe  mortgagee  to  hitld  the  msH 
gage  m  trust  to  seonre  tbe  two  aoiM, 
wiirsustain  a  writ  of  antrir  to  foredoM 
I  the  mortgage  agidnat  a  tenant  of  mortg^or 
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holdiDg  under  an  instrument  containing  a  ref- 
erence to  a  mortffage  as  outstanding,  whicli 
the  court  finds  to  be  the  mortgage  In  suit,  al- 
tiioi^  tlie  mortgage  and  remaining  notes  had 
been  assigned  wltn  notice  of  agreement,  and 
the  other  notes  thereafter  paid,  and  upon 
«ucfa  payment  the  mortgage  transferred  to  de- 
mandant; Ute  note**  bat  not  the  mort- 
«age,  being  barred  Uie  Statute  of  Limi- 
tations. 

Mrton  T.  Palmer  (Uass.)  ISO 

27.  Where  the  understanding  Is  that  the 
mortgage  eliall  continue  to  secure  the  note  ac- 
«ordmg  to  its  terms,  Uiere  Is  no  more  diffl- 
«nlt7  in  makings  the  mortgaf^  a  tmstee 
for  the  holder  of  one  note  than  there  Is  in 
making  him  one  for  the  bolder  of  all,  when 
all  are  transferred.  Authorities  cited.  Id.  121 

28.  The  sale  of  the  premises,  under  a 

f tower  of  sale  mortgage,  will  operate  as  a 
orecloeure. 

Way  V.  MuU6tt  (Mass.)  200 

29.  Where,  hj  the  mortgage,  upon  default 
in  the  performance  of  itscoDOitlonB,  the  riyht 
of  the  mortgagee  to  eell  attached  at  once, 
such  rl^t  ootud  nc»t  be  vwokod  bjr  the 
mortgagor.  Id. 

80.  Where  a  sale  under  a  power  in  a  mort- 
gage was  completed*  the  mortage  was 
extinifiiiahed.  and  the  acceptance  l}y  the 
purchaser  of  a  formal  assignment  of  the  mort- 
gage would  not  cut  down  nis  right  to  the  rents 
and  profits,  which  had  become  absolute  as 
against  the  mortgagor, — the  purchaser  would 
not  he  liable  to  an  action  by  mortgagor  for  the 
sum  due  on  the  purchase. 

Walpola  V.  Quirk  (Mass.)  196 

81.  The  party  taking  possession  of  mort- 
gaged premises  until  the  mortgage  was  fore- 
closed by  the  lapse  of  three  years,  must  ac- 
count for  the  rente  and  proflta  while  In 
poaaenlon. 

AJdrieh  v,  Atdrieh  (Mass.)  181 

82.  Under  Pub.  Stat,  chap^  107,  §  43,  U  a 
aupptemental  answer  does  not  with  suf- 
ficient certainty  allegro  that  plaintiff  liad 
received  renta  and  profits  of  the  mortgaged 
property,  of  which  he  had  taken  possession  In 
foreclosure,  which  ought  to  be  applied  toward 
the  payment  of  the  pnnclpal  ana  Interest  on 
the  mortgage  debt,  the  court  may  permit  the 
Answer  to  t)e  amended*  and  a  pending  ob- 
jection to  the  admissibility  of  evidence  In 
proof  thereof  will  become  ImmateriaL  Id. 

88.  A  mortgagee's  eonstmctlve  posaea* 
sicm*  darlng>the  year  following*  bis  fore- 
eloaiag  entry.  Is  not  actual  within  the  mean- 
ing of  the  statute  of  foreclosure,  as  against  the 
mortgagor's  aeoond  grantee*  who  haa  ac- 
tual and  exclusive  posaesaioa,  not  subordi- 
nate in  fact  to  any  right  of  any  other  person, 
during  the  whole  of  the  same  year. 

BartUtt  V.  Savborn  (N.  H.)  168 

84.  Foreclosures  on  reversions  and  equities 
may  come  within  the  rule  of  ueoesBlty  and  prac- 
ticability npholdlng  the  only  possession 
of  which  the  mortgaged  estate  u  reasonably 
«i^>able.   Authorities  cited.  Id. 

85.  On  an  lidnnctlon  bond  executed  by  a 
mortgagor  cm  the  granting  of  an  injunction 
V.  R.  R.,  T.  nL 


suspendizug  foreclosure,  the  mortgagee  can- 
not recover  ^r  timber  sold  from  the  premises 
or  for  the  rental  value  thereof  during  the 
pendency  of  the  Injunction  and  before  the  de- 
cree becomes  absolute,  where  there  is  no  re- 
demption and  the  value  of  the  security  is 
greater  than  the  mortgage  debt. 
SiUY.ffilnyt.)  m 

86.  A  sal*  under  foreclosure  of  a  prior 
mortgage  terminates  the  Interest  of  the  junior 
mortgf^ee  in  the  premises,  and  vests  to  the 
purchaser  an  estate  In  fee,  free  &om  the 
junior  mortci^e  or  from  any  right  of  r*- 
dempti<in  In  the  mortgagor  <«hui  snbnqnent 
grantees. 

AuMy  T.  M^eman  (Haas.)  885 

y.  BBDKHPTKnr. 

87.  On  a  Mil  to  redeem*  mortgagee  may  ahow 
by  oral  testimony  what  was  the  real 

debt  or  obligation  which  the  mortgage  was 
given  to  secure,  or  that,  after  it  was  given,  the 
parties  agreed  that  It  should  be  held  as  securi- 
ty for  a  new  and  different  debt 
Tqfl  T.  Bioddard  (Mass.)  101 

88.  Equity  will  not  aid  a  mortgagor  to  re- 
deem vntbout  payment  of  the  debt  In- 
tended to  be  secured.  Authorities  dted.  Id. 

108 

80.  The  same  principle  applies  to  a  bill  to 
redeem,  brought  by  the  prantee  of  the  mort- 
gagor with  a  knowledge  of  the  facts.  His 
adminiatrater  stands  m  no  better  position. 
Authorities  cited.  SL 

40.  It  was  not  the  Intention  of  Pub.  Stat 
chap.  181,  §  38,  to  provide  that  a  mortgagor 
shall  Iw  entitled  to  bis  remedy  of  a  bill  in 
equity  to  redeem*  if  by  the  application  of 
legrsbl  or  equitable  rnlea  he  Is  cut  oif 
Uierefrom.  It  merely  defines  the  method  of 
proceeding  in  cases  wlKire  plaintiff  has  a  Ti|^t 
to  proceed. 

Bsnoni/X  V.  Bawin  (Mass.)  806 

41.  A  mortgagor  hiar  t)e  debarred  from 
his  right  to  redeem  by  his  delay  toprosecute 
his  suit  after  commencing  it  Where,  for 
more  than  two  years,  notice  was  given  of  the 
pendency  of  the  bills,— .SUtf,  It  sbonld  be  dis- 
missed. Id. 

43.  Plaintiff  brought  a  bill  in  equity  to  re- 
deem, under  a  power  of  sale  mortgage,  two 
di^a  befivr*  the  day  advertised  for  the  aide, 
alleging  tliat  be  was  "willing  and  ready  to 
pay  all  sums  of  money  thatmaybedue"  under 
said  mortnge;  and  the  anbpflsaa  was  served 
upon  defendants  personally  about  three 
honra  before  the  time  appointed  for  the 
aale.  Plaintiff  also  caused  to  be  recorded  In  the 
registry  of  deeds  the  memorandum  required  by 
Pub.  Stat  chap.  126,  g  18,  and  at  the  sale  gave 
notice  to  all  parties  present  of  such  fact  and 
that  the  bill  In  equity  had  been  filed.  .H«M* 
he  was  entitled  to  redeem.  Devens,  Z.,  dissents. 
Way  v.  MuUett  (Mass.)  300 
48.  To  regain  his  tltie  and  possession,  the 
plaintiff  must  pay  what  Is  actually  due  up  to 
the  time  of  redemption;  and  the  court,  under 
Pub.  Btat  chap.  181,  %  28,  must  determine  the 
sum.  The  court  may,  at  lis  discretion* 
award  eoata  to  eitlier  party.  Ei. 
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44.  In  a  salt  In  equity  to  r«de«m  certain  pu- 
cele  of  land  from  seToral  mortgiget  giren  to 
the  defendaQt's  teatator,  on  an  accounting,  hj 
the  master  under  an  order  of  the  court,  defena- 
ant  ouiiht  to  be  diarffed  with  InterMt  on 
Iteaw  of  credit  to  which  plaintiffl  was  found 
entitled  by  the  master  who  4aled  the  acooont 
between  the  parties. 

Orwman -r.Oard  (VUbb.)  429 

VL  Chattel  Hortoaoe. 

46.  The  oxeention  smd  deliTexr  of  a 
chattel  mortgage  are  act  erldenee  of  ntlo  to 
the  property  iaelnded  therdn  as  agalnrt  a 

mTr.  OkOdt  (Mass.)  206 

40.  The  iatevMtt  of  a  chattel  mortMcee 
Is  not  snbjeet  to  attMhmenti  plaintiff 
cannot,  br  joining  the  mortgagw  and  mort- 
gagee as  defendants  in  asuituponajointdebt, 
make  such  interest  attachable. 

Murphjf  T.  (?atfup«(Mas8.)  910 

47.  AnKHTtgtgormaymakeaBlftofacIwt- 
tol  mortgaged  to  the  nwrtgngaa.  Theol^ 
jectiou  to  attempts  to  defeat  we  right  of  re- 
demption incorporated  In  a  mortg^  do  not 
applj  with  the  same  force  to  a  subieqtient  toI* 
untary  act.  The  statute,  even  more  plainly 
than  equity,  gives  the  right  to  redeem  on  the 
assumption  that  the  mortgagw  still  has  a  title 
to  the  property. 

Stone  T.  Jenk$  (Haas.)  124 

48.  Where  the  plalnUfl  In  rcoleTin  elidmed 
title  on  the  nound  that,  aftw  he  had  taken 
possession  of  the  chattels  under  a  morfcrage^ 
the  mortgagor  made  a  parol  release  or  gut  to 
him  of  hu  equity.  It  was  proper  for  the  court 
to  refboe  to  role  thnt  "a  mortga^r  of 
chattels  has  an  indefoMible  right  to  re- 
deemr  as  between  himself  and  mortgaffee,  un- 
less he  has  parted  with  such  rinit  for 
some  new  eonalderaition*  or  unless  the 
m(«tgage  has  been  duly  foroeloaed***  li. 

BrIBTS  AMD  KOTBS. 

Oonaideration.   (Mass.)  132 

Deed  »beolnte  accompanied  by  Instru- 
ment of  defeMaace.   (Bfe.)  697 

Quitclaim  deed  with  agreementof  defeasance 
construed  as  mortgage.   (Mass.)  818 

Agreement  of  defeasance;  record;  rights  of 
lubMquent  purchasers  without  nbttee.  (Mass.) 

818 

AanuBptton  of  deb^  pqrment  1^  grantee. 
(He.)  286 

Grantee  estopped  to  doiy  vaUdlty  of  mort- 
gage which  his  deed  recites  that  his  oonvenr- 
ance  Is  made  subject  to,  and  also  from  denying 
validity  of  security  for  liabilities  of  which  he 
has  notice  under  a  prior  mortgage,  upon  bill  to 
redeem  from  said  mortgage,  even  though  lia- 
bilities are  created  by  parol  agreement.  (Hsss.) 

loa 

Herder.  (Me.)  287;  (Mass.)  98 
Not  prevented  to  protect  fraud.  (Mass.)  04 
AsBignmentt  liability  of  assignee.  (Mass.) 

196 

Bights  of  assignee.  (Mass.)  177,178 
v.  B.  B.,  T.  m. 


Assignee's  rigfati  In  prc^wrty  oovend  by  a 
animpeaohed  mortgage  are  merdy  thoM  of 
mortgagee;.  (Bbas.)  M 

IMMhat^o.  Payttentofuntgagesflv 

condltitm  tnoken  does  not  exUngalih  1^  tUs 
of  mortgagee.   (Mass.)  78i 

A  note  ^ven  for  a  mortgage  ddA  is  srs- 
newal  of  the  debt  and  not  a  payment  (11^ 

Mortgagor  overpsying  debt  entitled  to  t» 
cover  excess.    (Mass.)  IM 

Dtsdiarge.   (Me.)  m,m 

An  apparent  discfaarge  of  amorous irill be 
vacated  if  the  intended  conaiderauon  bDs. 
(Me.)  m 

A  valid  mortgage  at  the  outset  canwit.  as- 
less  barred  by  Statoto  of  Umitatioas,  bed^ 
feated  or  dlschar^d  except  by  perfonnance  oC 
condition.   (Mass.)  U» 

A  change  in  the  form  of  ttie  evidence  of  s 
debt  does  not  dladiaife  1^  ot  affect  It  «f  the 

security.  (Ue.)  MS 

Blg^its  of  pnrtlect  right  of  motgageeta 
possession,  after  condition  oroken,  to  out  and 
carry  away  timber.  (Mass.)  89 

Entry  for  breach  of  oondldon.   (Msss.)  487 

Remedy  for  mortgagor  after  payment  of 
debt,  where  mortgagee  entered  for  ccmditim 
broken  and  refuses  to  reUnqnlah  poBsesrfoa. 
(Mass.)  7M 

Mortgagor  cannot  bim  mortgagee  in  tiofet. 
(Mass.™  M 

LlaUUQr  of  Btortgaeee  in  possession  to  a^ 
eoant  for  ren ta  and  profit*.  (Man.) 

197 

Parties  to  sue  for  aooount  (Haas.)  487 

(MiMa}80a 
M 


Bed— pMoni  tfane;  ladies. 


Mortgagor  must  pay  debt.   (Mass.)  108 

Admissibility  of  parol  evidence  to  showral 
debt  BeeuriQr  or  subeequent  agreanmt  of  mort- 
gage held  as  security  for  different  debt.  (Hsm.) 

ue 

Foreelomirei  suffldency  advertiawMnt 
describing  premises.   (Ma«.)  171 

Statute  of  Limitations.  (Mass.)  120,121 

Waiver  <tf  menlng  or  foreekmim.  (Msn.) 

781 

Bale  under  prior  mortgage  ffivesta  Joiikr. 
(Mass.)  » 

Damages  on  dissolution  of  injouctlon  soi- 
pending  foreclosai&  (Vt.)  4n 

Power  of  Bala  mortgages;  ri^t  of  n- 
demptkm;  tender.  (Mass.) 

Liability  of  purchaser  to  account  for  ran 
and  profits.   (Mass.)  IM 

Ohattel)  record  In  plaoe  of  xesIdeDee  of 
mortgagor  of  boaL  (Mass.)  MS 

Assignment  to  owner  IsadlscluTge.  O^*"^ 

Interest  of  mortgagee  Is  not  subject  to  s^ 
tachment   (Mass^  9it 

Practice  upon  attaching  Interest  ai  mart' 
gagor.  (Blass.)  211 
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Mortgagw  can  replerj  boat  from  thirdparty 
who  swean  he  own*  It  and  takes  out  Uoltea 
States  Uoense  to  himself  to  ase  It.  Defendant 
cannot  assert  any  ^  t«rtiL  (Mass.)  200 

VOTXONS.  Bee  Tbux,  L 

MUNICIPAL  OORPOXtAXIOm. 

I.  Povm  nr  QsrasAi.;  Mnrnrai. 
IL  OBsafAHOBS,  Bra;  Fmiam, 

UL  OmOBBB  AHO  ASKHTB. 

IV.  Strkstb;  OrxBiHe;  BUDOBS;  Btatx 

Aid. 

v.  Parks  ;  Dbdioatioh. 
VI.  Watkb  Supplt. 
YII.  Drfeotitb  Wats. 
VIII.  Partioulab  Chabtbbs. 
Bbists  Arm  Notbb. 

Bee  OonBTS,  10;  Dbaihs  asd  Bzwxbs; 
Hbax/th;  Poor  asd  Poor  Laws;  Sohools 
and  sohoox.  dlstbiots;  &tbkbt  rail- 
WAYS. 1,  S;  VOVKBS  AMD  EuOHOm,  4; 

Watbb  Compakibb. 

I.  PowxBs  nr  Gbhxbai.:  MEBrraos. 

1.  A  d0*d»  the  ol^ect  of  which  waste  re- 
pay expenses  Incurred  by  a  town  for  the 
■vpport  of  the  grantor  as  a  pauper,  and  to 
pay  for  his  support  in  the  future,  cannot  be 
avoided  after  the  funds  have  been  applied. 

O'VontuU  T.  Bmiih  (tfass.)  09 

2.  The  selectmen  and  oTerseers  of  the 
poor  can  accept  a  glfk  of  funds  for  the  ben- 
efit of  the  tf>wn.  Id. 

8.  Stat  1875.  ohui.  SOO,  providing  for  the 
woteetloB  of  the  baaka  ^the  Connecticut 
XUrort  and  for  the  apportiomaoat  of  the 
expense  between  the  counties  and  towns 
benefitted  thereby,  construed,  and  tilie  rights 
of  the  parties  to  review  the  awards  of  special 
commisdoners  determined. 

Ee  County  Oomn.     MunptMre  €h.  V'^^^'^ 

4.  Town  warrants  should  be  lilwrallf  con- 
0trued,aiid  a  mootlas  will  legally  set  iQKm  any 
subject  of  which  the  warrant  glTes  substantial 
and  Intelligent  noUce  to  the  voters;  warraats 
are  snfllelent  If  they  indicate  with  sulMtan- 
tial  oertalnty  Uie  nature  of  the  bunlaeM  to 
be  acted  npon.   Authorities  cited. 

(hJIln  V.  Laiorenes  (Mass.)  210 

IL  Ordinanobs,  BTa;  Permits. 

0.  An  ordinance  of  the  City  of  Newton  pro> 
wentlny  the  erection  or  alteration  of  a 
bnildinn*  other  than  a  dwelling-house  in  the 
city,  witLout  8  written  permit  from  the 
board  of  aldermen,  is  broader  than  is  author- 
IwdTb^  the  Statute  of  1872.  chap.  248,  and  In- 

(Xtjf  of  NtneUm,  v.  Bdgw  (Msss.)  722 
8.  An  OTdinance  of  said  city  forblddlay 
hm  of  any  bnUding  for  any  purpose  render- 
ing it,  or  any  building  adjacent  thereto,  ha«- 
Sbrdons,  without  first  obtaining  nich  a  per- 
mit,  U  also  invalid.  U. 

7.  The  board  of  supervisors  of  San  Fran- 

H.  B.  B.,  T.  m. 


Cisco  has  no  authority  over  the  sanitary  condi^ 
tlon  of  the  conn^  Jafl ;  hence,  an  ordinance  re- 
quirlair  a  pFlaoner*n  hair  oUpped» 
whether  as  an  additional  penalty  or  a  sanitary 
regulation,  was  an  excess  of  authorl^.  Au- 
tborltlea  cited. 
£^T.i>iw(m(R.L)  187- 

8.  A  coBsUtutlonal  or  legislative  require* 
ment  that  a  awjer  shall  »ppr<»Te  a  reeolu- 
tion  of  the  common  eonium.  means  that  In  his 
oflacial  capacity  be  shall  consider  and  deto-- 
mine  that  it  is  proper,  and  make  that  fact, 
known  by  a  written  declaration  attested, 
by  his  ■Isnatnre. 

NtM  Tfrrk  dlT.  B.B.S.  (b.T.  Ottg  qf  Waier- 
burp  (Conn.)  860^ 

in.  Ofviobbs  aud  Aobrts. 

9.  The  appointment  of  public  officers  by 
municipal  authorities  being  administrative  In 
itschanotw,  eertlerari  aoes  Botlietore>- 
▼lee  their  acts. 

Atlif-O0n.v.mifqtJ!Miamplon(H»in.)  70^ 

10.  Aawyor  being  allowed  theea■tiafl^ 
vote  in  the  case  of  a  tie  In  the  election  of  an 
officer  by  the  dty  council,  It  is  euffleient  IT 
he  aanouneea  which  candidate  Is  elected* 

BmaU  T.  One  (He.)  620 

11.  Common  council  of  Hartford,  Connecti- 
cut, having  power  in  Joint  convenUon  to  ap- 
point a  prosecuting  attorn^,  appointed  one- 
person  to  that  office  by  ballott  and  then  two- 
resolntlons  were  oflered  and  passed,  one  declar- 
ing the  ballot  lust  taken  null  and  of  no  effect, 
and  the  other  declaring  the  i^tpolntment  of  an- 
other person.  MM,  that  the  person  appcdnted 
by  ballot  was  entitied  to  oflee*  Puk,  OA. 
J.,  dissenUng. 

Btate  V.  BariKntr  (Conn.)  604 

13.  The  number  of  town  councilmen  to- 
be  elected  at  an  annual  town  meeting  need 
not  be  determined  by  a  formal  vote;  and  the 
omlsdon  of  such  formal  vote  does  not  render 
an  election,  under  Pnb.  Stat.  chap.  87,  %  1, 11- 
lenl. 

lietea^  v.  Andmu  (R.  I.)  64 
18.  Where  the  electors  proceed  to  elect  upon 
the  assumption  that  the  number  has  been  de- 
termlneo*  no  one  calling  for  a  vote,  such  de- 
termination Is  sufficient.  Id. 

14.  The  duty  to  draw  grand  and  petit 

Inrore,  required  of  the  city  of  Newport,  be^ 
on^  te  the  board  of  aldermen  of  that  city. 
8tat«  V.  Duffgan  (R.  I.)  18(^ 

15.  Tax  collector  receiving  tax  bills  from 
the  selectmen  of  a  town,  voluntarily  paid  into 
the  treasury  tike  amount  thereof  b«ora  collec- 
tion. SubsequenUy  he  reftmlned  from  en- 
fordnff  the  collection  of  a  portion  of  the  bills. 
by  the  aireetion  of  the  aelectmen*  whe 
had  determined  they  were  illegal,  and  the  se- 
lectmen then  proaueed  the  collector  to  re-^ 
pajy  him  tlie  amonat  he  had  adTaneed^ 
Seta,  under  Rev.  Laws,  §  2808,  the  aeleclmen 
had  such  power  and  the  coUeotor  was  enti- 
tled to  recover. 

Milea  v.  TowtofAOany  (VL)  47» 

16.  Rev.  Lavs.  %  2^,  construed,  and  pow- 
ers of  edeetmen  of  towns  enumerated. 
AuOiorities  dted.  M.  474 
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17.  The  Leglslatare  has  oot  proTided  any 
tsalary  tor  a  town.  «.genij  and  he  o&n  Oxen- 
tore  recover  &o  eompansaitloii  for  his  offi- 
cial services,  nnless  the  town  votM  to  pay 

WhUe  V.  Uvani  (Me.)  896 

18.  Where  plaintifFs  property  was  injured 
hy  a  deposit  of  dust  arisiug  from  a  stone 
crusher  used  on  the  city's  land,  which  land 
for  three  months  had  been  used  exclusively  in 
the  preparation  of  mt^erials  for  street  repairs, 
bv  agents  of  the  dty,  appointed  and  lemova- 
l)ie  at  pleasure  of  the  council,  the  city  Is  re- 
■ponniUe  for  thdr  «cta  mud  nmglmetm 
in  the  perfornuuiee  of  their  work. 

Walanm  r.  Oi^f  ^  Baserhia  (Hasa)  688 

IT.  Stkbbtb;  OPBtmra;  Bbzdors;  State 
Aid. 

10.  Acts  1883,  p.  384,  declaring  that 
'"hereafter  no  new  or  portion  of  a 

highway  shall  be  conatmcted  ftcross  any 
Tailroad  at  fl^ade;**  Intends  that,  althouch 
a  Ucbwi^  may  have  been  previously  laid 
■out,  partiM^  eonstmeted*  and  even  built 
upon,  if  It  has  not  actually  been  completed  for 
public  use  across  the  rails  of  the  railway,  such 
crossing  shall  not  thereafter  be  made. 
That  the  railroad  gave  permf  ssion  to  construct 
such  crossing  is  of  no  moment. 

TvrkdtN.E.  R.  B,0».Y,Oil$ Water- 
iiury  (Good.)  860 

20.  The  Leglslatare*  haTlnv  determined 
that  the  intersection  of  two  railways  with  a 
highway  in  Hartford  at  grade  is  a  nuisance 
dangerous  to  life,  may.  through  the  instru- 
mentality  of  a  commission,  compel  such 
Tailroads  and  the  eity  to  become  severally 
the  owners  of  the  right  to  lay  out  a  new  high- 
way and  new  railways  there.  In  such  manner 
as  to  separate  the  grade  of  the  highway 
from  Uut  of  the  nulways*  and  may  ap- 
portion the  expense  thereof  between  the 
two  railway  corporations  and  the  dty. 

Woodmiffy.  aKlin(ConD.)  254 

21.  Selectmen  or  highway  surveyors  have 
no  anthorltj*  to  construct  a  street  located 
and  directed  by  the  county  commissioners, 
and  pledge  the  credit  of  the  town,  unless 
Authorized  thereto  by  a  vote  of  the  town. 
They  can  only  ewdse  such  powns  and  pa>- 
form  such  duUes  as  axe  necessarily  Inddent  to 
the  special  authority  conferred  on  them  by 
their  office;  and  a  contractor  can  not  noover 
for  work  done  thereon. 

Bean  v.  Iiihab.  Hyde  Paark  (Mass.)  846 
32.  Certiorari  Ues  to  revise  proceed* 
ings  of  county  commissioners  or  city  council 
in  J^ing  out  highways  or  making  assess- 
ments for  seweiBor  other  tmprovements.  Au- 
thorities dtad. 
AUj/Qen.  v.  GUn  of  Northampton  (Mass.)  704 

28.  Acts  1884,  No.  11.  graatingaid  from 
the  State  to  a  town  excesrively  burdened  In 
bnilding  its  bridges*  directed  the  auditor 
10  draw  orders  on  Uie  State  treasurer  for 
the  amount  required  by  judgments  rendered 
by  the  conrts  against  the  State  in  proceedings 
under  the  Act;  at  the  samesesdonagenoml 
■aj^ropriaiiim  Aet  was  passed '  'for  the  pur- 
pose of  paying  such  donands  against  the  State 

X.  B.  B.,  T.  m. 


as  may  be  allowed  by  the  auditor  of  aecomrti.'' 
EOd,  that  the  statute  does  not  violate  OouL 
chap.  11,  g  17,  providing  that  "no  mtm^diaU 
be  arawn  out  of  the  treasury,  unless  first  ^>> 
prqpriated  by  Act  of  the  Legislature." 

Town  of  ESghgate  v.  State  (Vt.)  819 

24.  Such  Act  is  general  and  applies  to  all 
highways  under  like  conditions,  and  does  not 
violate  the  principle  of  eqo^tmxatios.  A 

25.  Acts  1884.  KoB.  11  and  18,  provide  for 
relief  to  towns  excessively  burdened  In  bidU- 
Ing  or  rebuilding  their  bridges.  The  rem- 
edy by  one  is  against  the  State,  and  by  the  other 
against  an  adjoining  town.  HdtL.  Hbej  was 
in  pari  materia;  and,  In  a  proceeding  against 
the  State,  commissioners  should  be  sworn  and 
there  should  be  an  apportaonnent  of  expenses 
thesameasinaproceraingagainstatown.  Jd. 

26.  A  town  Is  not  entitled  to  Msistaaea 
from  the  State  to  build  or  rebuild  its  bridgo, 
under  Act  of  1884,  No.  11,  when  the  eoM> 
missloners  fldl  to  And  and  report  thtflhe 
town,  independent  of  Its  Indebtedness  toIbb- 
tarily  incurred  in  the  aid  of  a  railroad,  would 
be  "excessively  burdened**  by  being  ^^ 
quired  to  build  them.  Such  Indebtedoeas  is 
not  an  element  to  be  taken  Into  account. 

Town  of  SMdon  v.  State  (Vt.)  81* 

37.  A  license  or  authority  to  plant  and 
keep  shade  trees  in  a  street  cazmoi  be  con- 
clusively presumed  from  the  facts  that  tli^ 
were  planted  and  had  remained  sixteen  oner- 
en  t«en  years,  without  objection,  and  that  Os 
adjaomt  landowner  had  mowed  the  graa  Ibm 
for  nearly  thirty  years. 
Qa^lord  V.  SSng  (Mass.)  M 
26.  A  town  is  not  estopped  to  da^ 
title  to  lands  by  proceedings  of  commMos- 
ers  in  a^jnstiii^jf  the  width  of  a  hl^w^ 

y.  PaBSS;  DKDICATtOM. 

29.  In  case  of  a  dedication  of  a  park  by 
the  owner,  an  Mceptanee  by  the  exjHta 
vote  of  the  town  Is  not  necessary. 

Abbott  V.  Inhab.  ef  ChOoffe  CSty  (Mass.)  773 

80.  No  particular  length  of  time  Is 
cessary  to  make  a  dedication  binding.  li. 

81.  If  land  is  dedicated  for  a  public  park, 
that  fact  Is  admissible  to  affect  the  amoont «( 
damages  for  a  new  bm  of  the  ■■ibiesb 
and  evflence  to  that  eflect  should  bo  lubsiiuel 
to  the  Jury.  A 

88.  A  benefit  fa  not  pnvenled  from  hriag 
special  by  tiie  fact  that  the  estates  on  Oe 
opposite  side  of  Ois  ««7  nn  benefltted  la  like 
manner.  ^ 

88.  It  would  be  otherwise  if  the  benelt 
was  common  to  all  lands  in  the  vidnfty.  An- 
thoritles  cited.  U.  7TS 

84.  Acceptance  will  be  preeamod  if  the 
rift  is  beneficial,  and  user  is  evidence  that  It  i* 
beneficial.   Authorities  dted.  B. 

85.  The  city  council  of  Boston  wfll  not  be 
coH^elled  by  mandamm  to  maJra  sufficket 
appropriations  for  the  oonstructloo  of  ths 
park  cont^wlated  in  Stat.  1875,  chap.  183. 

BoKton  Wketr  Bnoer  Cb.  v.  OUg  ef  £Mfs 
(Mass.)  W 

86.  Stat  1886,  ohap.  804.  by  which  thedly 
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council  max  authorize  Its  treasurer  to  Issue 
Iwnda  Ibr  the  eoBStmetion  of  the  park, 
ImpoeeB  no  new  llabllUy  enforceable  by  man- 

^OBUU,  Id. 

VL  "Water  Supply. 

87.  A  municipal  corporation  by  contract 
gave  A  the  exolusiv«  right  and  prlTUegfe 
«f  lajlnff  pipes  in  its  BU«ets  upon  condlliou 
that  he,  or  any  corooratlon  to  wluch  his  rights 
■ahould  be  assigneo,  ahould  supply  such  mu- 
nicipality with  an  ample  supply  of  water  for 
public  and  domestic  purposra.  The  Legtala- 
ture  affirmed  the  contract  by  a  charter  granted 
to  a  water  company,  the  successor  of  A.  Bield, 
the  LeKialatnre  could  not  thereafter  de- 
stroy- the  contract  grantlDg  the  monopoly^ 
notwithBtandine  a  reservation  of  the  right  to 
amend  or  repeal  the  act  granting  the  charter, 
1^  gtmnUng  to  uotber  water  cnmptmy 
the  MUM  rlg^hts  and  privllegee  In  the  same 
streets.   Carpenter,  /..dissents. 

Oii&MaWaltrOo.r.Brii^aport^/drauUe  Go. 
<Conn.)  809 

88.  Under  a  law  authorizing  the  condem- 
n&tloo  of  land  by  a  borough  to  supply  itself 
with  water,  the  borough,  after  the  appraisal  of 
-danutKes,  may.beforetaking  possession,  aban- 
don the  proceedings;  anathe  owner  there- 
after eannot  reeoTer  from  the  borough  the 
damagoa  so  appraised,  nor  his  counael  fees 
4Uid  expenses  In  me  proceedings. 

Btneiu  ▼.  Bmmgh  ofDanburjf  (Conn.)  65S 

VII.  DaPECTiTB  "Wats. 

8d.  A  city  is  liable  for  Injuries  caused  by  a 
•defect  In  Its  highway,  if  it  had  reasonable  no- 
tice thereof,  or,  by  the  exercise  of  reasonable 
care  and  diligence  on  its  part,  it  ought  to  have 
had  notice. 

Olaonv.  Oitj/<ifW<m!e$tor(Mam.)  77 
Blake  v.  Oty  ofLmoeU  (Hase.)  476 

40.  A  town  or  city  is  liable  onlr  for  an  In- 
Jniy  or  damage  tiirous^  a  denet  "which 
rnelKbt  hawe  boon  remedied,  or  which 
■damage  or  Injury  might  have  been  prevented 
by  reasonable  care  or  diligence." 

Biaka  v.  Citjf  ofLowett  (Mass.)  470 

41.  In  an  action  for  Injuries  resulting  from 
ice  and  snow  on  sidewalk,— fitifd,  a  book, 
kept  In  the  dty  measenifer'a  offiee.  In  which 
•complainta  of  the  eondition  of  atreets 
liad  ror  years  been  entered,— upon  which  in- 
formation the  superintendent  of  streets  had 
made  repairs, — and  In  which  on  the  day  jveoed- 
lug  the  accident  a  police  officer  had  entered  a 
statement  that  the  place  in  question  was  in  a 
bad  condition,  was  admissible  for  the  pur- 
pose of  showinv  notice,  although  such  book 
-was  not  requireoto  bo  kept  1^  statute  or  ordi- 
nance. Id. 

42.  Where  plaintiff's  injury  resulted  from 
slipping  OD  a  sidewalk  covered  with  ridges  or 
accumulayons  of  ice  and  anew  extending 
from  an  ouUet  of  a  water  condtictor  upon  an 
adjacent  bnildtnff,  which  was  likely  to  produce 
the  defect  complained  of, — ^Id,  the  Jury  were 
properly  instructed  to  consider  these  facts, 
and  the  len^b  of  time  they  had  Misted, 
as  beariai*  upon  the  questiou  whether  the 
2r.  B.  B.,  T.  m. 


dty  had  notlee  or  with  reasonable  diligence 
might  hare  had  noUoe. 
(Mton  V.  OUg  <3f  Worettter  (Mass.)  77 

48.  "Where  a  defect  is  produced  by  some 
known  pemwatent  eanse  which  would 
naturally  create  it,  the  existence  of  such  cause 
may  properly  be  considered  by  the  Jury  ia 
determining  whether  the  officers  of  the  town 
or  city  had  notice  or  might  have  had  notice  of 
the  defect  by  the  exercise  of  proper  care  and 
diligence.   Authorities  cited.   Id.  78 

44.  Where  one  gives  a  written  notice  to 
the  selectmen  of  a  town  that  he  was  hurt  by 
falling  on  a  sidewalk  and  that  he  demands 
damages  for  It,  even  If  the  reference  to  falling 
Is  primarily  for  the  purpose  of  fixing  the  date, 
he  Implies,  though  Indirectly  and  insufficient- 
ly,  to  satisfy  Pub.  Stat.  chap.  53,  §  t9,  that 
there  was  something  about  the  way  for  which 
the  town  is  responsible  that  caused  the  dam- 
age; and  such  slight  saa»estion  of  the 
cavse  will  be  helped  I^Stet.  1888,  chap. 
86,  where  evidence  of  a  conToraation  wilJi 
a  selectman  warrants  the  Infoence,  and  the 
inference  fa  drawn,  that  the  town  was  not 
misled. 

Fortin  v.  Inhab.  of  Batihampton  (Mass.)  87 
40.  Where  a  borough  was  nesll^nt.  In 
permitting  the  roadway  under  a  rail- 
road bridge,  built  upon  such  plans  and  at 
such  height  as  the  boron^  required,  to  be 
filled  np  till  the  space  under  it  was  toosmall 
to  satisfy  the  reqiurements  of  common  con- 
venience and  necwslty,  the  company  is  not 
liable  for  damages  resulting  from  a  coUisica 
with  the  bridge,  under  Rev.  Stat.  p.  232,  %  10. 
Cfray  v.  Neta  York  A  N.  E.  R.  B.  Co.  (Conn.) 

807 

46.  The  company  is  not  bound  to  pre- 
serve the  original  apace  between  the 
roadway  aod  the  bridge.  Id. 

47.  An  appUcatloB  fw  leave  to  file  a 
claim  against  a  town  fbr  damages  (Geo. 
Laws,  ch«p.  76,  §  8)  Isseasouably  made  if  filed 
and  presented  to  the  oourt  within  the  pre- 
scribed six  months,  and  notice  may  be  giveu 
to  the  defendant  after  that  time. 

Haya  v.  Town  ofBochater  (N,  H.)  167 
4a  Whetho-  plaintiff  with  knowledge  of 
dangerous  condition  of  sidewalk  was  guilty 
of  contributory  negligence  or  a  volun- 
tary assumptioa  of  ue  risk,  is  a  question 
of  fact. 

Ea/m^n  t.  2bviw(R  L)  640 

49.  In  an  action  for  Injury  by  falling  on  a 
sidewalk,  proof  of  Intemperate  habits  is 

iDadmLBsible  to  show  that  the  person  injured 
was  not  at  the  time  sober.  id. 

50.  Proof  that  a  highway  has  been  lmmo> 
mortally  used  as  such  by  the  public  and  im- 
memorlally  repaired  by  the  town,  Is  sufficient 
to  establish  Ita  eidatenoe  and  the  liability 
of  the  town  to  keep  it  in  rmair.  Author- 
ities dted.   Id.  641 

VIII.  Particular  Ohabtbbs. 

61.  Boston.  Parks;  mandamu*  not  com- 
pel city  council  to  make  appropriations.  Stat. 
1875,  chap.  185;  1866.  chap.  S04. 

Bo^  Water  Fmer  Co.  v.  Boaton  (Mass.)  763 
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53,  Bridgeport.  Water  company  •  monop- 
oly. 

Oitwtru  Wattr  Of.     BrUfftport  ^firmuUe 

Co.  (Conn.)  809 

68.  Ooneord.  Meuim  (tf  damagei  for 
taking  land  and  water  power,  under  Stat.  1873, 
chap.  188,— the  Concord  Water  Act. 

Snath  T.  Toun  of  Ckmeord  (HasB.)  8M 

64.  Daabury-.  Condemnation  of  land  for 
construction  of  waterworks;  abandonment  of 
proceeding  after  damages  appraised;  owner 
not  entitlea  to  damages  nor  expenses. 

iStnwM  T.  Bort/ugh  ef  Ikmburjf  (Conn.)  658 

65.  Hartford.  Appointment  of  prosecut- 
ing attoniCQr  hr  common  council;  person  ap* 
p<nnted  by  ballot  entitled  to  office  as  against 
one  subsequently  appointed  by  rewdutlon. 
Park,  Oft.  J.,  dissenting. 

State  T.  Barbour  (Conn.)  664 

66.  Compensation  of  common  conncU. 
QtmiU  T.  OUy  cf  Harford  (Conn.)  656 
57.  Erection  of  bridge  at  railroad  eroadng 

at  Asylum  Street. 

Wood/ruff  r.  OatUn  (Conn.)  864 

68.  HaverUU.  Liability  for  acts  and  neg- 
lects of  highway  BuperintmctoDt  In  the  per- 
formance of  his  work. 

WcMr(m  T.  City  cfBaurhSU  (Mass.)  888 

69.  H^da  Park.   Authority  of  selectmen 

to  construct  street  ordered  by  county  commis- 
Bioneza.   Pub.  Stat.  chap.  49,  %%  60,  61. 
Bean  T.  Inhab.  of  Hyde  Park  (Mass.)  846 

60.  Levant.   Salary  of  town  agenL 

White  V.  /nAoi.  ofZevaiU  (Me.)  896 

61.  Lowell*  In  an  action  for  Inluries  re- 
sulting from  ice  and  snow  on  sidewalk, — Held, 
n  book,  kept  In  the  city  messenger's  office,  in 
which  complaints  of  the  condition  of  streets 
had  for  years  been  entered, — upon  which  Infor- 
mation  the  supointendent  of  streets  had  made 
repairs, — and  In  which  on  the  day  preceding  the 
accident  a  police  officer  had  entered  a  state- 
ment that  the  place  In  question  was  In  a  bad 
condition,  was  admissible  for  the  purpose  of 
showing  notice,  although  such  book  was  not 
required  to  be  kept  by  statute  or  ordinance. 

Btake  -w.  OUy  qf  LoweU  (Mass.)  475 

62.  Nantncket.  Grant  of  land  by  pro- 
prietors by  vote;  call  for  meeting. 

Ooffln  T.  Ltmrmee  (Mass.)  909 

68.  New  Bedford*  Power  to  contract 
ODQcemlng,  and  regulate  theoperatlon  of,  street 
railways,  under  Stat.  187S,  chap.  11.  %  1. 

Heio Bedford  AF.  St.  B.  Oo.  r.  AouehnetSt. 
B,  Oo.  (Haas.)  816 

64.  Proceedings,  under  Act  1888,  chq;>.  176, 
for  construction  of  hl^way  om  tide  water 
of  Acushnet  River. 

EamUnT.  OUy  e(f  Nm Bedford  Qiam.)  819 

65.  Hew  Haven.  Power  of  police  com- 
missioners In  providing  voting  places. 

iVrWnsv.  Ofty  o/JV«flfli»«n  (Conn.)  679 

66.  Newton.  OrdinanceprevenUngerection 
or  alteration  of  building,  and  ordlnuce  pre- 
venting use  of  building  rendering  It  hosardoos, 
wittiout  written  permit,  are  InvaHd. 

CUy  ofJSfewton  t.  Bdg«r  (Uaes.)  TBI 

67.  Northampton.  Stat  of  187S,  dup. 
200,  providing  for  the  protection  of  the  banks 
H.  x.  B.»  T.  m. 


iA  the  Conneetlcot  Biver,  and  tbepayasBtot 
the  ezpenae  thereof  by  the  oouaties  and  tona 
benefited,  construed. 
Be  Oounty  Oomra.  tfBdmpMn  (h.Obm.)» 

68.  North  Providenee.  Bectloa  cf 
councilmen,  under  Pub.  Stftt.  chap  87,  fi  1. 
Meta^fr,  Andreue  (R.  L)  H 
60.  Portland.  B^larlty  of  proceedtngt 
for  establishment  of  lughw^  down  Foftiul 
Pier  under  Act  1898,  chap.  S76,  and  Act  iSK, 
chap.  496. 

CMS  T.  Oumberiand  Oo.  Ommu  (Me.)  m 

70.  Rocklaod.  Election  of  oOeos 
by  ballot;  casting  vote  by  mayor. 

8maU  T.  Ome  (Me.)  M 

71.  San  Fraaeloeo.  Supervbon  no  n- 
thorlty  ova  sniiltaiy  condition  of  oooa^  >fl: 
ordinance  requiring  a  priaonv's  hair  to  be 
clipped,  was  an  excess  of  autboiitjy.  AallHr 
Ities  cited. 

State  T.  Duggan  (R.  I.)  U7 
73.  Waterbnry.  The  qipronl  ol  feiols> 

tton  of  council  by  mayor. 
New  York  A  S.£b.  B.Oo.f.Ctly  ifWda^ 

bury  (Conn.)  81ft 

BBIKm  jUn»  NOTEB. 

LeffUlatlve  power  over  mimfclpsHtia. 

(Conn.)  fir 
Rules  governing  powers.  ^Jonn.)  8tl 
Powers,  delegation  of .  (Ubm.)  711,  1M 
Have  Jorisdictloa  over  their  own  sslsria 

(Conn.)  W 
Has  no  power  to  grant  a  gntolty.  iOm.) 

Validly  of  deed,  the  object  of  which  wu  to 
repay  expenses  Incurred  by  a  town  ftatheis^ 
port  of  granttn' as  a  pauper,  andtop^ftfln 
snppfwtm  the  future;  uthm^of  towBtor» 
celve.  (Mass.)  U» 

Notioe  of  aawaal  —wHng.  (Me.)  ttl 

Taxes  and  daeal  leawagemenh  taw 
power  to  grant  booBtiee  os  refniid  wam^ix 
filling  qnotaa  of  troops.  (Conn.)  fit 

Where  the  law  Impoaes  upon  a 
corporation  the  duty  of  levying  a 
tax  for  some  purpose  of  poblto  ot 
formanoe  of  such  duty  nuy  be 
mandamiaa.   (Mass.)  iw 

Hay  be  compelled  to  raise  moo^  by  tsn- 
Uon  for  erection  of  pnblie  bnOdlngi.  (]hn> 

W 

Instances  where  mandamv*  has  been  ianed 
to  compel  dty  council  or  board  of  county 
mlsdoners,  to  appropriate  mon^  to  psyju^ 
nunt  a^^tlnst  city  or  coon^.  (Mass.)  m 

The  Lwislature  may  f»mpel  a  iuiiiiii<|S>r 
to  pay  a  &bt  which  has  no  louklalioa  la  )•« 
and  which  Is  based  upon  an  equitable  ooaM- 

eratloD  solely.  (Conn.) 

Ijegislature  cannot  authorise  town  to  eA- 
scribe  to  stock  of  private  oorporatkn:  «r  t<^ 
give  a  bonus  to  a  manufacturii^  eonoen  if  ■ 
\^  go  into  buriness  in  tiie  town;  or  to  lou 
money  to  pawns  burned  out  In  a  tow^J» 
enable  them  to  rebuild.  (Ooim.) 

AidtoraOiwd.  (Oood.)  W» 
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Ordiaanee  D«ed  not  recite  authority  for 
«DactmeDt.   (Haas.)  7S5 
For  the  prerentloQ  of  fire.  (Haw.)  7S0 
In  restraint  of  trade.   (Mass.)        728,  734 

Validity  of  ordtnance  preventing  erection 
•or  alteration  of  building  other  than  dwell- 
inff-hottse  without  written  permit  (Mass.) 

*  788-736 

Appronl  of  a  rMolntioB  of  coancU  by 
«uyor.  (0«m.)  860,  861 

Whether  «  by^lsw  ta  TOld  is  qoeatlon  for 
'Conxt  (UasB.)  734 

Ueenaae  and  permlta  granted  by  board  of 
aldermen.  (Haas.)  724 

NnlMUMwt  board  of  aldennau;  power  to 
Snnt  permit.   QSam.)  734,  736 

P«rk|  dedication;   exoeptlims.  (Haas.) 

778,  774 

Contract  granting  right  to  indlTidnal  to  lay 
-water  pipee  t  monopoly,   (Blasa)  810,  818 

Stat.  1673,  chap.  188  (the  Gonoord  Water 
Act),  construed.   (Mass.)  866 

Common  eonneUe  occupy  a  fldaciaTy  rela- 
tion to  the  State,  as  directors  of  corporations. 
<Conn.)  666 

Common  coondls  cannot  contract  with 
thenuelTes  or  grant  gralaltiee  to  Ibemaelvee. 
<Conn.)  666 

While  members  of  a  mnnldpal  board  are 
4jsquali0ed  from  Totinc  upon  qaestions  in 
whiob  thCT  are  directly  interested,  jei  the 
board  Ita^  ta  not  (Conn.)  666 

Uayor  and  numbers  of  conndl,  aotlng  as 
committee  on  streets,  are  pobHo  oflloraa  and 
not  agents.  (Haak)  684 

8d«etmwi  are  not  bound  to  make  or  keep 
«nyreoord8  of  their  proceedings,  (Haia.)  8w 

Powna  of  selectinen  of  towns  under  Ter- 
jnont  Statutes.  (Vt)  478 

Hi^wi^  mwpwmnv  Is  not  servant  m 
Agent  of  the  town.  (Hasa.)  684 
LiablU^foractsof.  (Uais.)  684 
Liability  for  acts  and  n^leot  ot  acents  In 
^grfwmance  of  their  du^  to  repair  hfghw^ 

Salary  of  ofBeer  where  no  provision 
made  for  payment  by  State  or  town  vote. 
<Ha)  897 
OoBtractai  uUra  viret.  (Conn.)  811 
A  municipality  having  made  a  contract 
vhlcbfby  a  mistake  or  change  of  circumstances, 
it  deems  would  operate  oppressively  upon  the 
■other  party,  may  give  addiuonal  compeosation. 
<Conn.)  666 

Effect  of  abandonment  of  eoadenmatloB 
proeMcUnss.   (Conn.)  668,  664 

City  government  has  power  to  lay  out  streets 
«B  seems  meet  advisable.   (Me.)  618 

Streeta;  license  to  plant  shade-trees. 
i(Mass.)  97, 98 

City  Is  authorized  to  use  and  occupy  land 
for  purpose  of  preparing  material  for  street  re- 
pairs.  (Mass.)  684 

Highways  across  railroad  at  grade  prohibited 
by  Act  of  1888.  (Conn.)  661 
>.  B.  B.,  V.  m. 


Snffldenoy  of  notice  to  setoctaaen  of  claim 
for  damages  for  personal  Injury  resulting  from 
delbet  Ui  atrevt,  under  Btak  1888,  %  86. 
(Hasa.)  &,89 

Ways;  xepatn.  (Haas.)  807 

SuffldeuCT'  of  evidence  of  notice  to  tipr  of 
existence  of  defect  in  sidewalk,  under  ruh, 
Stat  chap.  63.  %  18.   (Mass.)  77 

Whether  plalntUTs  knowledge  of  defective 
sidewalk  makes  lilm  chargeable  with  oontribu- 
t^^negUgenoe^  la  a  queetbm  for  the  ji^^ 

ChartflFst  Boston;  public  parks;  man- 
damut  to  compel  appropiiaUons  for  construc- 
tion.  (Mass.)  764,  766 

Bridgeport;  water  company;  monopoly. 
(Conn.)  810. 811 

Danbury ;  waterworks;  abandonment  of  con- 
demnation proceedings,   (Conn.)  658 

Nantucket;  amount  of  land  to  be  appropri- 
ated; auffldency  of  call  of  meeting.  (^^^ 

Waterbury;  power  of  commm  council  to 
lay  out  highways;  approval  of  resolution  by 
mayor.   (Conn.)  860,  961 

NAME.  See  Cbhonai.  IiAW,  13,  18. 

Bbibfs  and  Notbs. 

Every  one  has  a  right  of  property  in  his 
name  and  buslnees  reputation.   (Mass.)  818 

VAVIOABLE  RIVERS.  SeeRiTERa. 

HEOIiIOENCE.  See  AimcALa,  1;  Cab- 
RIKB8,  4,  9-14;  Landlord  and  Tibiiart. 
3-4 ;  Mabtbb  and  Sbrvast,  11.  i 
Bhipb  and  SHiPPma,  1,  3,  6;  Street 
Railwatb.  8,  6-7. 
1.  Unless  the  statute  othwwlse  provides,  the 

rule  requiring  plaiaitlff  to  ahovr  do*  ears 

on  his  part  Is  toe  same  in  acttmis  Inought  nu' 

der  a  statute  and  at  common  hw. 

T.  Oarmo  JQ^.  Cb.  (Kaas.)  876 

3.  Where  there  was  no  evidence  to  show 
that  defendant  owned,  occupied,  or  bad  the 
care  of  a  vaeaiit  lot.  or  had  any  right  or 
owed  any  duty  to  place  a  fence  along  the  brow 
of  a  preelplee  orer  vriileli  plaintlS,  a  eUld 
of  tender  years,  fell,  while  playing  In  the  lot: 
or  that  >t  the  time  of  the  aoeldoit,  It  used 
the  road  leading  through  the  gate  in  the  fence 
across  the  lot,  or  left  the  gate  open;  or  that  it 
ever  Induced  or  Invited  the  pluntifl  or  other 
children  to  come  upon  the  vacant  ground  to 
play,— plaintiff  cannot  recover. 

QaO^n  V.  MetaeoTMt  Jtffg.  Oo,  (Mass.)  70S 

8.  Merely  abstaining  from  driving  diU- 
drea  off  of  a  lot  where  they  are  playing  Is 
not  an  larltatlon  which  would  Impose  any 
duly  or  napOBBtUllty  fi>r  the  eeaditioa 
ofthelot. 

4.  In  an  action  brought  against  0te  owners 
of  premises  fronting  on  a  sidewalk,  for  dam- 
ages for  injuries  to  a  blind  peraoa  caused 
by  falling  into  an  unguarded  pitflUl  on  the 
^dewalkt  the  quesUon  of  defendants'  neg- 
ligence must  be  left  to  the  jury. 

MAv,)l'<IdM(Ma8B.)  744 
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6.  It  cuiihH  In  laid  down  u  a  nDiTenal  rale 
that  it  la  Begligence  for  a  blind  bu  to 
walk  the  atrMts  €it  Boston  unattoBded. 

Id. 

6.  Defendant  waa  oreetin|r  a  bwlldlny 

and  had  a  pemit  from  the  city  to  use  the  side- 
walk, erecting  barriers  and  excluding  the  pub> 
lie  travel;  a  boy  eight  years  of  age  toolc  hold 
of  the  rope  attached  to  a  wheel  or  gtn  used  in 
connection  with  the  elevator,  and,  the  rope  be- 
ing  started,  fala  hand  was  drawn  Into  the  wheel 
and  Injured.  BM,  the  oourt  committed  et- 
ror  in  directing  a  verdict  for  defendant,  the 
evidence  being  conflicting  as  to  the  existence 
of  barriers  to  exclude  the  public,  and  It  ap- 
pearing that  the  wheel  was  either  over  or  in 
close  proximity  to  the  sidewalk;  that  the  boy 
had  previously  been  ordered  from  the  place 
would  not  take  the  case  from  the  jury. 
Moynhan  v.  Whidden  (Mass.)  863 

7.  A  person  who  s«Us  ft  horae  to  a  man 

as  ft  gentle  and  kind  horse— a  good  family 
horse,  is  not  liable  to  the  wife  of  the  pur- 
chaser for  li^uriea  received  while  riding 
with  her  husbaind,  by  the  horse  running  away 
and  throwing  her  from  the  carriage,  when  it 
a.ppears  that  he  nnderatood  the  horse  was 
to  DO  used  by  the  husband  In  his  bust- 
mess  of  peddling  sewing  machines,  and  did 
not  know  the  horse  waa  being  purchased  for 
the  wife,  or  for  her  nae. 
Cbrfor  T.  Earden  (Mei)  236 

8.  Where  a  father  purchased  a  gnm  to  be 
used  by  himself  and  his  son,  and  the  son  was 
injured  by  Its  explosion,— ^tffd,  he  had  an 
action  upon  the  fialse  representations 
made  by  the  seller.   Authorities  cited.  Id. 

287 

e.  Where  a  person  ea^lessly  labels  a 
deadly  poison  as  a  hanaloss  saedleine, 

putting  It  on  the  market  as  socb,  he  will  be  li- 
able in  tort  to  anr  poaon  who  ^ould,  on  the 
strength  of  the  mbel,  purchase  and  use  the 
compound  as  a  medicine  and  receive  injury 
therefrom.   Authorities  cited.   Id.  288 

10.  Defendant  eontraeted  with  the  post- 
master-general to  provide  mail  coaehes  for 
a  certain  post  route;  a  third  party  contract- 
ed to  horse  the  coaches  along  the  same  route, 
and  employed  plaintiff  as  one  of  his  dri- 
vers, naintiff  was  i^|nred  by  some  d^ 
feet  in  the  coach,  the  fault  of  defendant. 
ffetd,  plaintiff  could  not  tocotot  against 
defendant.  AuthoriUes  cited.  Id, 

11.  It  is  not  ehai^ng*  npon  the  fkcts 
to  state  the  self-apparwt  &et  that  a 
machine  Is  not  peculiarly  daneerous.  If  a  de- 
fendant does  not  ask  to  go  to  the  jury  on  such 
an  issue,  he  cannot  complain  that  he  Is  de- 
prived of  that  Tight 

Boek  V.  ImUan  Orehaird  mu»  (Mass.)  09 

12.  Railroads.  In  an  aoUon  by  a  passen- 
ger for  Injury  resulting  from  the  dtfectlTo 
eonstruction  of  a  paved  walk  upon  de- 
fendant's grounds,  and  Insnfllciont  lighting, 
whm  two  witnesses  testified  on  direct  exam- 
ination that  the  gas  burner  was  lighted  at  the 
time  of  the  accident,  but  upon  cross-examina- 
tion that  they  had  no  mraoory  of  that  particn- 
kr  night,  aad  their  knowledge  waa  derived 
from  the  fact  that  it  ma  alwa^  the  ^rac- 

H.  E.  B.,  T.  nL 


tioe  to  lighi  ft,— plaintiff  Aoold  he  po^ 
ted  to  show  that  the  fact  of  aiich  ineliee  la 
not  true. 

Wmtuorfh  Y.SatlamS.  B.  Cb.  (Mm.)  m 
18.  Where  plaintiff  waa  drlTfac  a  lew 
across  a  railroad  track.  In  HarSi,  when 
those  in  charge  of  the  train  had  oppartDoitjb 
see  him  and  stop;  and  when  nearly  acran  Ike 
gateman  lowered  a  gate.  preveotiDg  hli 
proceeding  further,  and  the  train  struck  the 
hind  end  of  his  alddi,— fiUd,  that  the  Jny 
were  warranted  In  finding  a  Terdlek  ftr 
pifi.ii*iir, 

Purinim    Ma$M  OtnO,  B.B.0a.(3U)  m 

14.  A  railroad  company  la  not  Sable  fm 
damage  to  peraonal  property  rituated  dmt  ib 
track,  from  flro  commnnteated  by  ens  of 
its  locomotiTos,  except  upon  proof  thatlht 
fire  was  caused  by  Its  negligence. 

Lowney  v.  Nete  Bntrmnt£  R,  Co.  (Me.)  SB 

15.  Where  one  voluntarily  nnderttkv  t» 

Srform  services  for  a  railroad  company,  and 
ageotassented  to  such  performance,aoa  sack 
volunteer  has  been  wamod  not  to  walk 
npon  the  track,  and  knew  a  train  was  ^ 
proaching  behind,  and  did  not  nseUaeytiMr 
need  the  whisUe,— there  was  anule  evi- 
dence of  his  carelessness  and  rx^paa, 
and  there  can  be  no  recovery. 
Banttm  v.  Old  Colony  R.  B.  Co.  (Haa&.)  74( 

16.  The  duty  owed  to  a  mere  licensee  by 
a  railroad  company  la  not  to  iajwe 
wantonly  or  wUfnllv.  Autborltiaa  died.  U. 

ia 

17.  A  trespas— r  vpoD  laflraad  ttadts 
cannot  recover  for  lalnrieB  on  Ices  then  h 
proof  of  nHUftil  nagliaBwa  ondafMisl'i 
part.  Anthorittea  dted.  Jl 

18.  By  the  common  law  of  Oooneetleot  u 
aetloa  for  nersonal  Iqjnrles  does  sot 
survive  to  the  adninlstraAar  ol  the  p«- 
Bon  injured;  and  there  Is  do  statute  la  ihit 
State  by  virtue  of  which  a  common-law  actfoa 
for  personal  Injuries  Is  revived,  or  laaito  to 
surnve  to  an  administrator  of  the  penoa  la- 
lured.  The  fact  that  defeodaat  rwnad  mi 
incorporated  in  both  States  and  that  Aeeemed 
waa  a  dtlcen  of  Maaaacheaetta,  csnaol  alMl 
liability  for  an  accident  oceurrlBg  In  Onaetf- 
cut. 

Davit  T.  JTad  Tork  d  S.  B.  B.  &  Oil 
(Mass.)  4» 

19.  Where  an  injury  ocean  in  aaethar 
State,  which  wouM  be  the  foundation  of  sa 
action  at  common  law,  and  It  ia  knows  that 
the  law  of  that  State  Is  the  common  kv,  b 
may  be  Inferred.  In  an  action  brought  la  Oh 
State,  that  the  transaction  ia  governed  hf  Hi 
rules  as  ai^Iied  here.  In  the  abaenoe  of  evi- 
dence to  the  contrary;  but  where  it  k  ihesa 

the  law  of  the  State  wkoro  the  i^fa^ 
oocurred  that  the  aetlon  abated  ca  A* 
death  of  the  peraon  Injured,  while  by  Ihs  h« 
of  this  State  such  an  action  anrvlvea.  Oe  law 
of  this  State  can  have  no  snoheatiatsr 
ritorialeflbetasto  gkwm  a  ri^t  af  ae- 
tion  hare.  A 


Baisn  AND  Nona, 
Defined.  (Conn.) 
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UablUtyi  ongnarded  excavMiCHU  la  front 
of  premises.   (Hass.)  744 

Tenant  In  possession  having  sole  control  of 
premises,  responsible  for  Injarlea  from  uo- 
gxiarded  trap  door  In  iddewalk.  QUm.)  744 

The  condition  of  premiies  at  times  other 
than  that  of  the  aeddeat  le  Immaterial. 
(Mass.)  855 

Dntj  of  one  ereeUng  dangenms  machinery 
near  pnUIo  street  to  gnardf  the  same,  as  to 
children  and  trespassers.  (Mass.)  864 

A  tradesman  warranted  a  lamp  to  be  sound; 
the  lamp  exploded  and  Injured  aperson  whose 
use  of  the  lamp  had  been  contemplated  by  the 
seller,  the  court  held  there  was  no  llaUUty. 
(He.) 

When  one  sells  a  horse  to  a  llTerr  stable 
keeper  on  a  false  warranty  to  be  klod,  and  a 
third  person  hiring  fnttn  the  purchaser  is  In- 
lured  by  the  Tlciousneas  of  the  horse,  the  sel- 
ler will  not  be  liable  to  the  latter.  (He.)  S87 

LlaUU^  of  raOroKd  for  flre  communi- 
cated by  looomotiTe;  there  mnat  be  proof  that 
fire  was  caused  1^  party's  nej^lgence. 

Duty  of  railroad  company  to  keep  Its  track 
and  contiguous  land  dear  of  materials  likely 
to  be  ignited  by  sparks  Issuing  from  Its  loco- 
moUve.   (He.)  174-176 

Court  aad  Jonr;  mixed  question.  (Conn.) 

807 

When  question  for  Jniy.   (Uass.)  868,706, 

876.900 

Where  drcunutances  are  complicated,  ques- 
tion is  for  jury.   (Mass.)  747 

Whether  persons  erecting  a  buildlDg  on  a 
street  have  exercised  proper  care  to  protect 
travelem  is  a  question  for  the  jury.  (Moss.)  861 

Injury  to  cattle  at  pasture;  burden  on 
iKdlor  to  show  negligence.   (Hsas.)  428 

Cotttrllmtorrneallgence;  effect.  (Mass.) 

900,  901 

Crossing  raUroad  track  without  looking  to 
MB  if  tndn  Is  approadilng,  is.  (Mass.)  747 
Natural  dlsaUUtieaftf  parties.  (Haas.)  744 
Blind  and  Intoxleated  persons.  (Mass.) 

878 

LiaUU^  of  owner  of  premises  for  injuries 
to  blind  msn  caused  by  falling  into  unguarded 
tmp  dora:  on  sidewalk.  (Hau)  744 

Ohlldrem.  (Mass.)  706 

Bn^  of  ndlioad  company  to  trospasMr 
on  track.  (Mass.)  747 

UaUlity  of  owner  d  land  tor  It^urles  to 
trespasser  from  daograons  spot.  (Blass.)  706 

Where  injuries  are  aggravated  by  the  exist- 
ence of  disMse  or  a  tendency  to  it,  the  defend- 
ants are  nevertheless  liable  tb  the  whole  extent 
of  the  dmmmgmu  suffered.   (Me.)  896 

Survival  of  aetiona  for  death  caused  by 
n^llgence.   (Mass.)  409 

Whether  action  for  death  by  negligence, 
occurring  in  State  where  right  of  acUoo  does 
not  survive  to  administrator,  can  be  brought  in 
State  in  whldi  deceased  wasdtizen,  and  where 
by  statute  such  action  does  survive,  t^"*^ 

H.  B.  B.»  V.  m. 


REOOTIABLE  INSTRUMENTS.  See 

Bills  jUid  Notes. 

NEW  TRIAIb  See  Evidence,  47. 

1.  A  new  trial  will  not  be  granted  when  the 
▼erdlct  Is  not  clearly  a^MMt  the  wdght 
of  evidence. 

Byron  v.  £eal(i/le.)  401 
9.  A  new  trial  wilt  not  be  granted  when  the 

evidence,  if  believed,  warranted  the  vwdict 

rendered. 

PMtm  V.  Paul  (Me.)  250 
8.  DeelaMtiona  made  by  a  juror  after 
the  verdict  had  been  rendered  are  not  ikdmia- 
sible  to  impeach  the  verdict  on  a  motion 
for  a  new  trial;  nor  could  bis  direct  testimony 
to  his  own  misconduct  in  the  jury  room  be  re- 
ceived for  that  purpose, 

WanwY.  Spenear  Water  Co.  (Mass.)  S03 

4.  When  evidence  has  been  Introduced 
without  objeotion  upon  a  matter  neces- 
sarily involved  in  suit,  and  there  Is  nothing  to 
indicate  that  either  party  has  been  taken  by 
surprise,  or  that  the  matter  has  not  bean  fully 
and  fairly  tried.— a  new  trial  should  not  be 
granted  because  the  pleadluM  wwe  not  aa 
meeiflc  aa  they  should  have  been. 

Aldrith  V.  AlOrich  (Mass.)  181 

5.  The  exemption  of  a  conatable  from 
ae^rvice  aa  a  Juror  does  not  ontltle  & 
party  to  a  new  trial  when  he  performs  sueh 
service, 

Moeb$  T.  WotffMhn  (Mass.)  187 

Briefs  aito  Notes. 

Hieleadinf  iastructiona.  (He.)  374 

On  ground  of  dlsqaaUflcatlon  of  jurors- 
(Mass.)  188 

A  verdict  will  be  set  aside  where  it  appeara 
that  the  jury  were  Influenced  by  passion,  pre- 
judice, or  partiality.   (Mass.)  608 

Verdiot  ag^ost  evidoneo.  2Me.  401; 
((?onn.)  851;^.)  868 

The  introduction  of  immaterial  evidenoe  la 
no  ground  for  a  new  trial,  if  the  jury  are  in- 
structed to  disregard  it  ud  were  not  preju- 
diced therdbiy.  ^e;)  895 

V«irij<>diaeoTorod  •vidonee,   (R-  I.) 

868 

MotionB  are  addressed  to  discrrtitm  of  pre- 
siding judge.   (Mass.)  180 

NON-SUIT. 

A  party  la  not  barred  hy  a  judgment  of 
nonsuit  from  haviag  a  new  action,  where  he 
has  either  miatMon  his  romodjr  and 

brought  an  action  which  he  could  not  main- 
tain,  or  where  he  has  two  collateral  independ- 
ent remedlea.  In  which  an  assertion  of  one  ia 
not  repugnant  to  tiie  existence  of  the  other. 
Authoritiee  dted. 

Warrm  v.  Speaeer  Wattr  Oo.  (Haas.)  113 

NOTES.  See  Bills  ahd  Nons. 

NOTICE.  See  Lamdlobd  and  Tenant,  V.  ; 
Master  and  Servant,  9;  Municipal 
Corporations,  VII. ;  Nuisance,  8-6;  Re- 
plevin, 7;  Schools  and  School  Dib- 
tkicts,  4r8. 
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jnnSAVCB.  See  IiiTOZi(u,TiM  LiQinns. 

1  The  owner  or  perwMi  haTtng  control  of  a 
-tenemrat.  who  lets  it  fur  illegal  um  or 

permits  it  to  be  so  used,  la  groilty  of  aiding  in 
maintaining  a  nuisance,  under  Rev.  Stat  cfaap. 
17,  §  4. 

State  V.  Fraeier  (He.)  .  639 

2.  One  with  authority  to  let  a  tenement 
and  receive  the  rents  has  central  of  It  with- 
in the  statute.  Id. 

8.  An  order  or  notice  bj'  the  bonrd  of 
health  to  the  owner  or  occupant  of  preouses 
-on  which  a  nuisance  raists  to  remore  It,  may 
be  Mrred  1^  a  constable  who  is  one  of 
the  board  of  health. 

Qmmonwealih  r.  Alden  (Mass.)  211 

4.  The  direction  In  tbe  order  and  notice. 
-^*to  abate  the  said  nuisance  on  your  estate 
within  forty-eisht  hours  from  the  service 
hereof,"  is  snmcient;  and  a  further  direc- 
tion as  to  tbe  manner  of  abating  it  does  not 
render  tbe  order  void.  Id. 

0.  Where  the  record  of  the  board  does 
Txot  show  that  the  complaint  was  made  by  the 
j>roper  person,  it  may  be  amended.  Id. 

6.  An  agent  appointed  to  make  sanltaiy  in- 
-apeetions  mm/jr  instltnte  a  eon^lalni  for  a 
nuisance.  Id. 

BBIBF8  AND  NOTBB. 

RIglit  of  agent  of  board  of  health  appointed 
to  make  aanltary  inspections  to  make  com- 
'plaint  for  nuisances.   (Mass.)  213 

Liability  of  landlord  renting  premises  for  Il- 
legal use.   (Ue.)  629,680 

'OATH.  See  Cbiuinal  Law.  1,  2;  Poob 
Debtob,  4. 

BbIBTS  AKD  NoTsa. 

An  oath  taken  before  a  person  qualifled  to 
-adminUter  is  good,  although  the  Jurat  is  omit- 
ted.  (Mass.)  404 

06BTBUOTIOHB.  Bee  Wats,  IIL,  18. 

-OCCUPATIOK.  See  Vm  ahd  Ooodfa- 

■If*  TIOH. 

OFFEXUS.  See  C!ohtract,  t 

-OFFICE  AND  OFFICER.  SeeAssAtTLT 

AND  BaTTRBT,  8;  CONBTABUg;  DlSTRtOT 

AND  PBosKcunna  Attobnbt;  MuHtci- 

FAI.  COBFOKATIQNB,  III. ;  ReCBITSB;  Re- 
FLBTIH,    1(^17;    SHSROTFi    STATS  AND 

Statk  OnncBB;  Tbbbfabb,  6,  6. 

1.  Common  ooandl  of  Hartford,  Connecd- 
■«nt,  baring  power  In  joint  couTentlon  to  ap- 
point a  prosecuting  attoruOT,  appointed  one 
person  to  that  office  by  ballot;  and  then  two 
resolutions  were  oSena  and  passed,  one  de- 
-claring  the  ballot  Just  taken  null  and  of  do 
effect,  and  the  other  declaring  the  appointment 
of  another  person.  .fiWd,  that  the  pwson  ap- 
pointed hj  ballot  was  eatitlecfto  <Aee. 
Park.  Oh.  J.,  dissenting. 

State  T.  Barbour  (Conn.)  664 

3.  An  appointment  is  cmnplete  when 
the  last  act  required  of  the  appouiting  power 
haa  beea  performed.  Authorities  tA<Sa.  Id. 

666 

Ji.    B.,  T.  m. 


8.  When  the  app(^ntlng  body  has  not  (he 
tMwer  of  remoTal,  if  the  power  to  appelat 
has  been  onoeexerdsea  it  isirrerocable, 

and  q>pointee  will  hold  office  during  the  lerai. 
Authorities  dted.  li 

4.  Apoointments  to  <^ce.  by  whomo- 
ever  made,  are  Intrinsically  •■•eartlTeacts. 

Authorities  cited.  LL 

0.  The  appointment  of  public  officen 
muolclpal  authorities  being  administralJn  in 
its  character,  oertiorari  does  not  Ue  to  re- 
rise  th^acts. 

6.  A  mayor  being  allowed  the  casting 
▼ote  in  the  case  of  a  lie  in  the  election  of  an 
officer  by  the  dty  council,  It  Is  suMcient  if 
he  announces  which  candidate  Is  elected. 

amaUv.  Om«(Me.)  630 

7.  A  mandamus  would  be  propa*,  but  not 
a  mandate  in  chancery,  to  eompel  public  offl- 
cers  to  perform  a  statutwy  dntjr. 

Haniey  v.  WetmoreiyL  L)  188 

8.  A  Joint  standing  committee  of  the 
court  of  coBuaon  ooaneil  of  Che  dty  o( 
Hartfbrd  are  bound  by  tbdr  aoceptance  of 
the  office  without  compensation!  tbe  oom- 
moQ  council  cannot,  byresolutltm  orotherwtae, 
affix  a  salary  to  tbdr  office  during  the  term  of 
continuance,  or  order  the  payment  to  such 
committee  of  any  money  for  uieir  official  kt- 
Tlces;  and  a  taxpayer  mi^  enjoin  sudi  aotkn. 

Qarvie  t.  C%  ofEar^ord  (Conn.)  S8S 

9.  The  Legislature  has  not  imnrlded  say 
salary  for  a  town  agent*  and  he  can  tboe- 
fore  recover  no  eompoasatton  for  Us  effl- 
cfal  serrloee,  unless  ttw  town  wotos  lo  psy 
him. 

White  T.  Inhab.  cf  Lewnt  (Me.)  SM 

10.  Where  no  compensatfow  is  prerM- 
ed  by  statute  or  otherwise  for  a  publK  ofBcer, 
none  can  be  recovered.  Auuiorities  died. 
Id.  Vfl 

BBISn  AND  NOTBSL 

Munidpal  bodies  have  jorlsdictioii  orer  their 
own  sabmea.  (Oonn.)  057 
Appointment;  OirnServloeAct  (HaM.)7N 
Appointment  by  munidpal  anUiMitles:  er- 
tiorari  not  lie  to  reriew.   (Mass.)  304 

Kght  of  taxpaymtoeiiji^  comon  ooaadl 
from  giving  compensatiott  to  an  luHMHaiy  offi- 
cer.  (Conn.)  S65 

Salary  of  a  town  officer  where  no  pnrflskn 
made  for  payment  by  state  or  town  rote.  Qit.) 

Wl 

ORDIVAHOES.  See  Mchicipai.  Owpo- 

KATHUIS,  IL 

PARENT  AND  GBIU>.  See  Did,  (; 

OUABDIAN  AND  WaBD;  IvPAHT8. 


1.  Where  a  husband  has  no  _  _ 
In  Massachusetts,  and  the  wife  has  acqdrd 
a  seUlement  In  Boston,  her  child  takes  toA 
settlement. 

OlaosntT.  OS^^AM(m(Ms«.)  TTO 

9w  If  the  husband  abaadoas  the  wife  ar 
the  wifo  has  separate  property,  she  li  net 
compelled  to  support  the  ddldnn  of  tke 
marriage;  any  one  fomlahlng  support  tsths 
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chfldren  bu  ft  lawful  cldm  agaliut  Oie  hus- 
baad  for  IL  Id. 

8.  Where  «  wife  is  not  under  legal  obll- 
^tion  to  sapport  a  child,  MsistMee  af- 
forded her  in  doiog  so  Is  not  relief  extended 
to  her  as  a  pauper.  Id. 

4.  By  the  common  law  in  HaBsachusetts, 
tbe&taer  is  bound  to  support  his  minor 
childreD,  even  If  he  deserta  them.  Authorl- 
tleadted.   Id.  773 

5.  Where  the  wilb  leaves  the  hiuband, 
having  proper  cause  to  do  ao,  taking  her 
infant  eUld  with  her,  he  la  responsible  for 
the  board  and  expenses  of  both.  Antboritles 
cited.  Id. 

6.  Upon  the  fkther*B  death,  the  mother 
is  bound  to  support  the  <diildren,  and  is  en- 
titled to  their  wages  and  custody.  Authorl- 
tiea  cited.  Id. 

7.  On  a  bill  In  equity  by  a  judgment  cred- 
itor to  attach  land  vested  in  the  name  of 
the  debtor's  daug'hter,  the  court  allowed 
her  a  Uaa  upon  the  property  fbr  money  ad- 
vaneed  by  her  to  her  father,  but  did  not  al- 
low her  for  wages  for  her  labOT  for  blm  from 
the  time  she  was  fourteen  years  of  age  to 
twenty -one. 

AuguiAa  Sao.  Bank  v.  Oromnan  (Me.)  380 

Bbzetb  Am  Notes. 

Duty  of  married  woman  to  support  child. 
(Mass.)  771 

Bmandpation  hy  marriage.  (Conn.)  166 

PARKS.  See  MranciPAii  Cobfobattons, 
V. 

PABOI*  EVIDENCE.  See  Btidencb,  Y. 

PARTIES.  Bee  Aotioh  ob  Sitit,  4r-lt; 
Affbal,  1, 8;  Attachhbnt,  II.;  Taxes, 
18,  14. 

PARTNERSHIP. 

I.  What  Combtitutbb, 
II.  BioHTB  AND  Liabilities  or  Faktnbbs. 

III.  DiBBOLUTION  ;  RiOHTS  QT  CbBDITOBS  ; 

Sbttlkmemt. 
Bhibfs  ahd  Kotbs. 

Bee  Specific  Pebpobmaitcb,  7. 

I.  What  CoNSTiTUTEa. 

1.  Whether  the  parties  by  an  oral  ap>ee- 
metkt  formed  a  copartnership  is  a  ques- 
tion of  fWot*  the  finding  upon  wldch  b>  the 
trial  court  is  not  subject  to  revidoa  except  so 
far  as  to  inquire  whether  there  ts  any  eTidence 
to  justify  the  finding. 

MorriU  T.  Bpvrr  (Mass.)  858 

3.  A  parol  executory  ag^reement  that 
\  partnership  should  be  formed  in  the  fu- 
ture does  not  constitute  a  partnership,  and 

Rlaintlfl  is  entitled  to  rocorer  on  tiw  notes  de- 
rered  to  bim  by  defendant  for  advances  made 
nrith  a  view  to  beoomlns  a  partner  in  the  fu- 
ture, it  appearing  defendant  refused  to  admit 
pl^ntlfl  to  a  participation  in  the  profits  itc- 
jording  to  the  agreement.  Id. 

B.  Where  an  empk^yer  and  employee  entered 
f.  B.  B.,  T.  ni.  66 


into  a  contraet  wherel^  it  was  agreed  that 
the  latter  should  worh  for  the  former  at  a 
stipulated  rate  for  the  first  year,  to  be  ad- 
vanced the  second  year;  and  during  the 
first  year  the  employer  took  io  a  part- 
ner, who  took  charge  tA  the  business  in  which 

Slaiotlff  was  employed,  exerdslnff  control  and 
Irectlon  over  plaintilt  In  his  work,  and  bdng 
equally  in  authority  with  his  copartner, — B^, 
that  he  was  not  only  an  agent  of  his  copartner 
but  was  Also  a  party  hinuelf.  althoibrit  the 
contract  in  its  form  was  personaTwith 
the  other  partner. 
OdOttt  T.  Mth  (Bfass.)  71S 

n.  RioHTB  ARD  LiABn.n'mB  <»■  Fabthbbs. 

4.  To  establish  the  liability  of  a  non> 
trading*  partnership  upon  a  note  exe- 
cuted by  one  member  In  its  name,  a  uaa^  or 
other  facts  sufficient  to  show  tbat  such  mem- 
ber had  authority  from  the  other  member  to 
make  it,  must  appear,  or  tbat  the  firm  had 
ratified  the  act;  and  the  burden  is  on  the 
holder  of  the  bill  or  note  to  show  the  samei 
Granger,  J.,  dissents. 
Pocue  T.  Caie  (Conn.)  647 

6.  Commercial  paper  executed  in  the  firm 
name  by  one  partner  of  a  commercial  or 
trading  partnership  presumptively  binds 
the  firm;  in  case  of  a  nontradiag  partnership, 
as  one  formed  to  conduct  a  theatre,  no  such 
presumption  exists.  Id. 

fl.  When  a  contract  Is  made  in  the  name 
of  the  firm  it  will  prima  fiacie  bind  the 
firm,  unless  it  is  tikra  the  hndness  of  the 
firm.   Authorities  cited.   Id.  66S 

7.  When  one  deiUs  with  one  partner  in 
a  matter  not  within  the  scope  of  the  part- 
nership, the  presumption  will  be  that  he 
deals  with  him  on  his  private  account* 
notwithstanding  the  partner  may  give  the  firm 
name,  unless  there  be  circumstances  to  destroy 
that  presumption.   Authorities  cited.  Id.  661 

8.  Thepayeeof  a  note  given  by  one  part- 
ner in  the  firm  name  Is  bound  to  know 
whether  it  is  witliln  the  scope  of  suf^h 
partner's  apparent  authorl^,  and  if  it  Is  in  ex- 
cess thereof  the  firm  is  not  responsibla  Au- 
thorities cited.  14. 

9.  A  copartnership  formed  to  transport  pas- 
sengers ^nd  their  baggage  in  a  stage  does  not 
authorize  one  partner  to  bind  the  firm  by  an 
agreement  that  he  will  convey  a  person  a 
certain  distance  within  a  specified 
time.   Authorities  dted.  Id. 

10.  An  insolvency  anslgnee  of  a  partnership 
has  no  possessory  lien  on  a  ^yslclan's  sldgh 
for  repairs  made  upon  it  by  the  flrm.  and  paid 
for  In  the  execution  of  an  agreement  be- 
tween the  firm  and  the  physician  that  his 
■erricest  to  be  rendered  for  one  of  the 
partners,  should  be  ^plled  in  payment  of 
the  repairs  to  be  made  by  them. 

Morria  v.  MerriU  (N.  H.)  160 

11.  Payment  of  a  Judgment  against  a 
company,  Wone  of  the  partners  theron,  with 
the  knowledge  and  consent  of  the  others,  Is  a 

Sartnersfalp  transaction.  Oarpenter,  J.^ 
issentiog. 

BUKop  T.  ££iA«p  (Conn.)  Itf 
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A  Mim  <tf  Monmr  p»Ut  by  onm  part- 
ner in  the  due  course  of  p»riB«r«Up  bnvi- 
mmm  ouiDOt  be  made  toe  basis  of  a  legal 
daim  for  contribution  against  his  copartner 
before  the  aocooots  of  the  partnership  are  set- 
tled. Carpenter,  «r,  dissenting.  Id, 
18.  Until  the  mMairu  of  the  partnership 
are  Mttled.  its  assets  disposed  of,  and  the 
avails  arolied  to  the  paymeot  of  all  demands 
against  It,  It  oMnot  b*  known  whnt  bnl- 
nae*  wUl  be  doe  from  the  partnership. 
When  this  balance  is  ascertained,  the  law  im- 
plies a  promise  on  the  part  at  the  other  part- 
ner to  pay  his  pamagma  at  It.  Authorities 
cited.   M  150 

III.  DiasoLcmoH:  Rights  of  CBSDrroBB; 
Bbttlbmbnt. 

14.  Tfae  facts  that  plaintiff  never  knew 
that  defendant  was  the  renonalble  par- 
ty in  debtor  firm,  and  that  the  firm  did  not 
owe  him  anything  »t  the  time  defendant 
ceased  to  do  business,  do  not  exonerate  de- 
fendant froaa  giving  notiee  to  plaintiff  of  his 
withdrawal  from  the  Arm. 

JBUcMonY.  Booth  {M»$B.)  009 

15.  Liability  of  ^  partner  who  has  with- 
drawn from  tho  Arm  Is  a  liability  by  ea- 
to^el  only.   Authoiitles  cited.   Id.  701 

16.  An  agreement  under  which  a  note  of 
one  partner  is  aeoept<»d  In  ftdl  payment  of 
an  account  against  a  firm,  under  dissolution, 
may  within  reasonable  time,  reaeinded 
Ibr  fraud  or  miaraprasentatlon,  by  plaeiny 
the  other  par^  in  atata  quo.  Suing  the 
note  is  an  affirmance,  and  no  action  can  be 
maintained  upon  the  account 

Bielier-7.Aaam$(yt.)  828 

17.  Where  the  tradenutrk  became  a  part 
of  the  partnership  property,  together  with 
the  ^od-will  whicn  was  contributed  to  the 
business  of  the  firm  by  the  owner  of  the  trade- 
mark, and  a  contlnuaUon  of  hia  busiaess  was 
plainly  cratanq^ated. — trademark  and  good- 
will of  the  firm  were  Indnded  wHUn  the 
mesninc  of  a  bill  of  aalo  made  by  him  on 
dissolunon  of  the  firm,  and  the  seller  may  be 
enjoined  from  using  the  trademark. 

Mxaie  T.  Ohatuj/  (Mass.)  709 

18.  The  nneral  mle  applicable  to  the  sale 
of  a  stock  m  trade  in  a  particular  store,  is  that 
inch  a  sale  does  net  import  an  a^i'eement 
by  Uie  vendor  net  to  en^aKe  aealn  in  a 
■iiiaOft'^  bnaineaa  in  some  outer  plac^  at  a 
Bubsequent  time.  Id. 

19.  Where  there  were  two  aneeeaaive 
pstftneraliipa,  the  first  between  J  and  C,  the 
aeeond  between  plidnttff,  J's  admlnia- 
tratrix*  and  G, — so  far  as  plaintifTs  responsi- 
bility was  concerned,  tfae  latter  partnership 
was  personal;  but  the  next  of  kin  of  J  could 
dect  to  fellow  the  aaaete  lato  the  business. 

Ssith  V.  Ktith  (Mass.)  090 
80.  A  bill  in  equity  by  an  administratrix  of 
a  deceased  partner  a^nst  several  defendants, 
prayinif  an  aeeoont*  the  appointment  of  a 
reeeivert  and  the  oonveyanoe  of  certain 
real  eatate,  and  seeking  the  aettlement 
<^two  Bncoeeaive  flrma.-^It  appearing  that 
such  real  estate  was  not  necessary  to  pay  firm 
K.  s.  B.,  T.  nz. 


debts  or  to  adjust  baluioes,  and  that  the  tt^ta 

of  certain  heirs  of  surriTing  partners  to  reoeivt 
certain  personal  proptarty  of  the  firm  are  sq>- 
arate  and  distinct  from  the  rights  of  others, 
parties  to  the  bill,— JE&Jd,  a  demurrer  for 
multifiuiouaneaa  was  property  auetained. 

Id. 

21.  Partnership  real  estate,  ao  far  as  its 
conversicm  isnotnecessaiTtopay  flrmddilior 
adjust  balances  between  the  paitoera,  wlUd»- 
aeend  in  thesameway  aaif  it  had  been  part- 
nership property  at  law.  If  Uie  legal  tllle  and 
benencial  intereats  oorreapond.  Au- 
thorities cited.   Id.  sat 

22.  Creditors  of  a  partnerehip,ofwhidl 
the  assignor  for  benefit  of  creditors  had  been  a 
member,  were  entitled  to  participate  In  tha 
distribution  pro  rata  with  aqiarateaeditofi 
wbow  the  aaainer*  imviODB  to  the  aaalgn- 
ment,  bad  bouftt  oat  his  partiwr  aitd 
aasnmed  all  the  partoerahip  cCeMa*  and  aoflfe 
partner  was  Insolvent. 

Atanandsr  Avfiksrsv.  Oormu»  (R.  I.)  88i 
28.  WhOTe  a  bank  presents  for  allovrance  a 
claim  against  an  insolvent  estate  of  a  firm,  con- 
sisting of  promissory  notea  aisned  by  one 
of  two  copartners  and  indorsed  1^  the 
other,  the  burden  is  on  the  olaiment  to 
ahow,  by  a  fair  preponderenoe  of  proof,  that 
the  paper  was  partaerahip  D^er»  and  that 
it  was  discounted  by  the  bank  upon  the  credit 
of  the  firm,  in  order  to  recover. 
(H^  Bank  qf  New  jBotwn's  Appeal  (poB^ 

24.  Creditor  attaehinc  a  partner^  in- 
terest In  firm  effects,  plaemg  a  keeper  in 
the  atore*  and  ratafning  possession  be^md 
Ume  for  which  the  firm  have  a  leaea,  aft^ 
notice  to  leave.  Is  liable  to  the 
tenant  for  damages  for  such  retentkm. 

Trafford  ^.ShiSfiard  (R.  L)  8» 

Bszan  add  Nocts. 

Whether   partnership  exists  depends 

upon  the  Intention  of  the  parties.  (Uaas.)  8S4 
Evidence  of  partnership.  (Kaaa.)  8M,  407 
The  law  as  to  partnership  ba  bnndi  of  the 

law  of  agency.  (Uass.)  407 
Burden  of  proof  on  bank  disoonating  note 

signed  bv  one  partner*  to  show  partiwrsb|o 

transaction.   (Conn.)  5K> 

Bighta  inter  aeaei  right  of  partaa*  to 
maintain  action  at  law  against  copartnenlo 
recover  his  contributfam  to  capital  of  aseoda- 

tion.  (Kiau.) 

Partners  cannot  contract  with  firm. 

Accountings;  aettlements.   (Mass.)  IVk 

A  bill  seeking  a  settlement  of  two  saccesaive 
firms,  consisting  of  different  Individual^,  b 
multUfuious.   (jUaas.)  811 

Partnership  property  1«  primarily  a  foad 
for  the  payment  A  partnenhlp  debta;  If  sp- 
plied  to  the  paynmit  of  a  private  debt  of  oae 
of  the  partners,  partnership  creditor  niay  le- 
cover  it  back;  such  appropriation  does  not 
bind  existing  creditors.   (N.  H.)  lOO 

Dissolution!  necessity  of  notice  of  wttb- 
drawal  by  withdrawing  partner.  (Ilaa.) 
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LiablHtT  of  withdrawing  partner.  (Haas.) 

700 

Purchase  of  goodwill  hy  one  partner  upon 
dlisolutloB;  rights  of  party.   (Hasa.)  718 

Right  of  aurvivor  after  death  of  partner, 
under  Ber.  Stat  chap.  69,  g  4.   (Me.)  00 
list  of  mmtradiBff  flrnos.   (Conn.)  648 

Ai^orttr  of  one  partner  In  a  nontrading 
Ann  to  bind  partnmhlp  by  acts.  (Conn.)  6w 

FASSEHOERS.  Bee  Oasbibbb,  IL 

PATENTS. 

A  contract,  entered  Into  between  an  Indlrld- 
nal  and  three  manufacturers,  under  several 
patents  for  cnrtahi  fixtures,  the  purpose  of 
which  was  the  creation  of  a  corporation,  and 
forming  a  eombiii&tioii  of  the  parties,  with 
a  view  to  rmgulmkm  competition  between 
the  partiee  to  It  in  the  sale  of  the  particular 
commodity  which  they  serexally  made.  Is  Dot 
Told  as  a  contract  in  restraint  of  tnde,  or 
against  public  policy. 

Centreti  8.S.  Co.\.  Oushman  (Mass.)  605 

PAUPERS.  See  Poob  and  Poob  Laws. 
PATMENT.    See  Detibb  and  LaaAcrr, 

in.;    MORTOAOB,  UL;  PbUWIFAL  and 

AoBNT,  11;  Taxes,  16. 

1.  When  a  debt  Is  orlglnallT  valid,  and  a 
noto  Is  subaequently  given  for  ft  whlchlsvold 
and  is  avoided  by  the  parties  to  it  for 
fraud*  such  fraud  ^ea  not  avoid  the  orlg- 
inmX  d«btf  but  It  can  be  recovered  upon. 

WaOetr  f.Ma^  (Haas.)  198 

2.  Ordinarily,  in  Massachusetts,  a  note 
given  fora  simple  contract  debt  is  premned 
to  be  taken  In  payment.  Authorities  cited, 
ia.  194 

8.  The  presumption  tiiat  a  note  is  ac- 
cepted In  payment  will  be  overcome  wltere 
it  would  deprive  the  creditor  taking  the 
note  of  the  substanttel  benefit  of  some  seenr- 
ity,  such  as  a  mortgacte,  guaranty,  or  the  like. 

Bunk»r  T.  Banvii  (He.)  fi97 

4.  Whereanotetotakenlnlgnoraaeeof 

&cts.  or  where  It  Is  not  binding:  on  the  par- 
tiee, the  presumption  that  It  was  taken  in  pay- 
ment Is  rebutted.  Authorities  dted.  Id,  600 
6.  If  payment  Is  caused  on  the  one  part  by 
an  Illegal  demand,  and  made  on  the  other  part 
reluctantly,  and  In  consequence  thereof,  and 
without  being  able  to  reg^ain  peaseseion 
of  the  pretpertsr  except  by  submitting  to  the 
payment,  »  Is  compulaory.  Authorities 
4dted. 

Sndu  T.  Sovle  (Vt.)  692 

6.  The  payment  npon  an  unjust  demand, 
where  the  party  has  knowledge  of  the  fact, 
can  only  Be  considered  involuntary  when 
made  to  procure  the  reieaae  of  the  person 
or  property,  or  when  tbe  other  party  Is 
armed  with  apparent  authority  to  aeise 
upon  ^ther,  and  tbe  payment  Is  made  to  pre- 
vent it.   Authorities  dted.  Id. 

7.  TTpon  oventayment  by  mistake  on 
a  eheek  drawn  by  defendant,  a  right  <^  action 
aocmea  to  the  bank  to  recover  itbaekt  and 
ttie  fraodnleqt  conoeaknent  1^  defeibdant  of 
a.  H.  B.,  V.  m. 


the  fact  of  overpayment,  avoids  the  bar  of  the 
Statute  of  Limltatloiu. 
Manttfaetunn  JKU.  Bank  r.  Any  (Mass.) 

927 

8.  An  agreement  under  which  a  note  of 
one  partner  is  accepted  in  fliU  payment  of 
an  account  against  a  Ann.  under  dissolution, 
may  be,  witun  a  reasonable  lime,  rescinded 
for  f^ud  or  misrepresentation,  placing- 
the  other  party  in  statu  quo.  Suing  the 
note  is  an  afflrmanoe,  and  no  action  can  be 
maintained  upon  the  aoconnt. 

Bicker  v.  Adam$  (VL)  828 

0.  Where  a  penrioner  voluntarily,  with- 
out demand  or  undue  influence,  oives  to  hit 
agent  for  his  services  In  proeurmfr  the  pen- 
sion, a  sum  of  money  in  addition  to  the  fee 
allowed  by  law,  he  may  reeover  back  such 
sum  In  an  action  for  money  had  and  received. 

Ladd  v.  Barton  (N.  H.)  61 

10.  In  an  action  on  a  note,  under  a  plea  of 
payment,  evidence  is  not  admjj^sible  of 

the  delivery  of  personal  property  under  a  sub- 
sequent and  independent  agreement,  as  an  ac- 
cord and  satufaetion,  the  delivery  and 
receipt  thereof  not  being  specifically  set  forth 
In  the  answer. 

Utteh  T.  JfuOffr  (Mass.)  873 

BRtRFe  ARD  NOTBB. 

Presumption.  Of  payment  of  debt  by  re- 
ceipt of  note.  (Mass.)  198,  194 
After  maturity  of  debt  (Mass.)  205 
Liable  to  be  rebutted.  (Me.)  609 
Taking  a  non-negotiable  note  or  draft  for  a 
debt  is  primafade  evidence  of  payment.  (Me.) 

697 

Evidence  admissible  under  plea  of  pay- 
ment in  actkn  on  note.   (Mass.)  87S 

Reeovery  ba«k  of  Illegal  taxes  paid. 
(Vt.)  Note.  692 

Where  there  is  no  bad  faith  or  undue  advan- 
tage, and  one  with  full  knowledge  of  the  facts 
pays  money,  he  cannot  recover  It  back,  id- 
though  ivoceedinga  are  eommenoed  to 
cmfwce  payment  (Vt.)  691 

Where  money  fa  paid  without  a'sofBdent  con- 
sideration, to- avoid  the  seizure  or  sale  of  one's 
goods,— 4S8ampdt  will  lie  lo  reoover.  (Vt.)  691 

Honey  paid  under  an  lllwal  demand,  eoion 
officii,  the  payment  is  not  voluntary.  (Vt)  691 

PENALTIES.  See  Fna  asd  Fuhbbibb; 
Qamb  and  Oahb  Laws;  OAime,  3; 

VSURT,  1. 

1.  A  cumulative  penal^  li  to  tbe  discre- 
tion of  the  Legislature. 

Slate  V.  Duagan  (R.  I.)  187 

S.  Pub.  Laws,  chap.  606,  g  8,  in  regard  to 
sales  of  IntoxlcatiDg  liquor.  Is  notln  con- 
flict with  the  Constitution  of  (his  State,  or  of 
tbe  United  States,  as  requiring  a  cumulative 
penalty  from  pharmacists.  Id. 

8.  The  Board  of  Supervisors  of  San  Fran- 
dsco  has  no  authority  over  the  sanita^ condi- 
tion of  the  county  ]ail;  hence,  an  ordbuaace 
requiring  a  wisoner*s  liair  clipped, 
wlitfther  as  an  aiddilional  penalty  or  a  auufiiy 
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reralfttlon.vss  ao  ezeesa,  authority.  Authori- 
liesctted.  ^ 
4.  Whatever  the  form  of  an  action.  If  U 
Is  founded  cDtlrely  upon  MttAte,  and  the  abject 
U  lo  recover  a  penaltv  or  f orfellttre^  U  U  a  pe- 
nal action.  Authorinea  dted.  ^ 

Bbimfs  ajtd  Now*. 

Action  for  does  not  BarTive.   (Uass.)  887 

Where  a  proceeding  Is  by  Indictment,  the 
whole  fine  goes  to  the  county.   (Me.)  278 

Statute*  against  amry,  whether  penal  or  re- 
medial. (Vt.)  460 

Penal  itatatea  are  itrictlyooBatnied.  (^-^^ 

Under  a  statute  imposing  a  penalty  for  catdi- 
tng  fish,  a  conviction  agunefc  one  li  a  waiver 
to  a  aubaeqoent  action  agalnit  anoUMT  Joint 
defendant.   (He.)  olB 

Imposition  of  different  penalUea  for  like  of- 
fenses. (RL)  145 

FEiraiOH. 

Where  a  pnidoner  ▼olvatarily,  without 
demand  or  undue  influence,  cires  to  his  agent, 
for  his  iwvlceB  In  proenriac  ^  pension, 
m  sum  of  oMmor  in  addition  to  the  fee 
lowed  by  law,  he  may  recover  back  such 
snm  in  an  action  for  money  bad  and  received. 

LaOAy.  Barton  (^.n.)  61 

Buxra  axd  Notm. 

lUdkt  to  recover  voluntary  fee  In  excess  of 
amount  allowed  by  statute.  (N.  H.)  61 

PEBFORMAHOE.  See  Cohtbact,  Y. 
PEBJTTItT, 


1.  One  making  oath  to  a  petition,  settingfortb 
"that  the  statements  contained  In  the  Umgi> 
Ing  petition  are  true  to  the  best  of  his  kuMr* 
ledge,  iaformatlon,  and  beUei;"  cannot  be 
todlcted  for  perjury  If  It  appears  that  hl«  on- 
ly Infmmation  was  mere  hearaayi  such 
affidavit  Is  not  in  compliance  with  the  rule  of 
court  requiring  petition  to  be  vetlfled  by  affl- 
davit 

Hadleji  v.  Wataon  (Haas.)  867 
3.  Indictment  must  aet  forth  with  pre- 
cision some  particular  di^  as  the  time  wuen 
offense  was  committed;  It  is  not  snffldent  to 
altc^  onlr  the  term  of  eoori  when  offense 
was  committed. 
8tal»^.  V^nHammqgB.)  884 
8.  An  indictment.  cIuuwIbb  the  respond 
ent  with  perjnnr  oomiutted  before  the 
bMird  of  civil  auttiority,  in  his  attempt  to 
cot  his  name  placed  on  the  check  U*t  of 
voters,  is  fatally  defective  If  the  Jnrtsdie- 
tion  of  the  boMrd  la  not  set  forth  with 
certainty,  and  if  It  Is  not  alleged  that  he 
was  not  legally  entitled  to  vote  or  to 
have  his  name  on  the  Uati  thus,  while  the 
allegations  were  that  the  board  was  In  session 
to  hear  challenges  to  the  qualtflcations  of  per- 
sons whose  names  were  on  the  list,  and  all  al- 
teratioQB  to  be  made  in  the  list,  and  that  the 
respondent  appeared  and  requested  to  have  his 
name  added  to  the  Ibt,  It  was  held  that  then 
a.  H.  B..  T.  Ill- 


was  no  wiiHclont  allogatloM  ftl  the  bond 

had  aatiiority.   

AtoMT.  Jisame(vt)  aa 

Bbzsh  axo  Nom 

False  affirmation.  (He.) 

Requisites  of  indictment.  (VL) 

Day  on  vdiich  offnse  conunittBd 
truly  laid.  (Me.) 

Designated  term  of  court  In  which 
charged  occurred  is  not  sufficioiL   01e.)  6M 

Variance  In  proof  and  todkUimt  ea  to 
rtmn  of  mmmintnn  fff  irff"***  C1'«->M1 

PERMITS.    Bee  Muhicipai.  Oovrour 

TioHs,  n. 

PERPETUITIES.  See  Chakictb  axd 

Ckabtcjlble  Usbs,  1,  4. 

PETITION.   Bee  PufAJOTs,  L;  WAfa;  % 
PHRASES.  Bee  Dkflhitiokb. 
PHYSICIAN  AND  SUROEOT. 

1.  Entriee  in  boohs  of  a  phyridan.  made 
bi  his  regular  course  of  business,  of  chafes 
against  a  to*rn  tar  medical  oervleee  rendered 
to  a  panper,  and  of  payment  therefo^ 
ate  acunissible  In  evidence  to  show  that  tsaA 
services  were  rendered  and  paid  few.  where 
the  phyaieiaB  Is  Incompetent  to  t«tuT* 

jfiwT  BridgmBOtm-  v.  Town  ef  BaaAunf 
(Conn.)  i« 

2.  In  an  action  by  aphyikdan  fivf«>^ 
Tieea,  his  booh  of  eoooonla  la  admioeihie, 
even  where  tiie  Itema  on  the  fMa  of  the  book 
were  not  charged  on  the  «med«ywh«  tte 
lervlces  were  rendered.  Autboritiea  cited, 

19T 


8.  fintriee  by  deceased  phyrfdan.  la  the 
regular  conrse  of  hla  bnidnoaa*  an  admto* 
d^e  in  evidence  when  eorrobomtad  by 
other  ctrcnmetances  to  nndv  Uwm  proba- 
ble.  Authorities  cited.  «• 

4.  An  InsolvenOT  aaUgnee  of  a  partner^ilp 
has  no  poeseasory  flen  on  a  physldan's  elelM 
for  repair*  made  upon  it  by  the  nzm,  and 
oald  for  in  the  execution  of  an  acreaaaeat 
Wween  the  firm  and  tiie  ptoakSan  thM  Us 
servlcoa.  to  be  rendered  for  one  of  the 
partners,  should  be  appUed  In  pigment  of  tiie 
reoalrs  to  be  made  by  them. 

Bbikpb  aud  Not«8. 

Sale  of  good-wfll  wtttiln  certain  Umlta. 

(Mass.)  ™ 
Admissibility  of  entries  In  books  of  phy* 
clan,  made  In  regular  course  of  buetaess,  of 
charges  against  town  for  medleai  « 
pauper.   (Conn.)  154. 1» 

PIJ1ADIN0. 

I,  DBOI1ABA.T10K;  QxxaBkL  BiruB 
IL  AmwKB;  Pijul 
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Bee  Crihikal  Lav,  I.-III.;  Ejictmbnt,  1; 
Equity,  III. ;  Libei.  and  8i.amdbb,  0-13; 
New  Tbial,  4;  Rbplbvin,  I.;  Bbt-Off 
AXiD  CoxnraBBCLAXH;  Tbxkpasb,  L 

L  DBCX.ABATIOB:  OBHXBAL  BuI^ 

1.  A  declaration,  soffldently  formal  to 
naJke  known  to  defendant  ana  the  court  the 
claim  set  up  by  the  plaintUI,  Is  noi  bad  on 
deraurrer. 

BuntlMm  T.  Peek  (Me.)  241 

2.  A  party  who  goes  to  trial  wlthont  ob- 
jection cannot  anerwarda  object  that 
the  bill  of  partienlan  was  not  sufficiently 
Spsoiflo* 

Jir0tt«T.Jir9nwr(Conn.)  666 

8.  Where  a  oo«plaint»  aflw  stating  the 
execution  and  delivery  of  a  trust  deed  and  Its 
purpose,  sUloBOS  that  the  conveyance  was 
eonditionea  that  the  defendant  should  do 
and  perfonn  certain  acts  and  things  therein 
fully  spedfled,  and  a  roferenee  is  made  to 
the  reeord  w  the  trust  deed,  and  a  copy 
of  It  ta  aniie«iJ  aa  part  of  the  paragraph; 
and  the  deed  contains  an  express  promise 
to  pay  a  sum  of  money  to  the  ward  of  the 
plaintiff,  monthly;  and  the  next  paragraph 
sets  forth  the  breach  complained  of,  and 
avers  that  defendant  has  never  kept  or  per- 
formed any  of  the  conditions,  acts,  or  thu^ 
by  hei  to  be  kept,  done,  or  performed,  as  stipu- 
Ittted  In  the  instrument,  and  therefore  a  mon^ 
judgment  fa  demanded ,— the  complaint  counts 
upon  every  covenant  in  the  deed,  and  avers 
the  breach  of  each  one,  and  Includes  in  its 
averments  and  demand  the  mmthlysnm  to  be 
paid.  The  ^neral  lanpiagfo  used  in  the 
avmnents  could  only  have  been  taken  ad- 
Taatuo  of  1^  a  motion  to  require  the 
pl^tUT  to  be  mora  moeifle*  provided  he 
old  not  claim  abreachof  all  the  conditions. 

Jfieholt  V.  McCksrthy  (Conn.)  56 

4.  To  constitute  a  Tarlaneo  between  a 
declaration  and  proof  there  must  bo  a  dear 
discrepancy  between  the  avmoents  ami  the 
plaintiff's  proof. 

Narcott  V.  »Wto»  (Vt)  688 

5.  The  defendant  cannot  avail  himself  of 
his  own  orldenco  upon  which  to  claim  a 
variance.   Authorities  cited.   Id.  584 

6.  An  amendment  to  a  declaration  maybe 
allowed  after  defoalt  at  Uie  dlsoretkm  of 
the  court. 

Bondur  v.  Le  Bourne  (He.)  616 

7.  One  making  oath  to  a  petition,  setting 
forth  "that  the  statements  contained  In  the 
foregoing  petition  are  true  to  the  best  of  his 
knowledge,  information,  and  beliel^"  can- 
not be  indicted  for  perjury  if  It  appears  that 
his  only  information  was  mere  hearsay; 
such  affidavit  fa  not  In  compliance  with  the 
rule  of  court  requiring  petition  to  be  veiifled 
1^  affidavit. 

Ba^  T.  TFoton  (Uasa.)  807 

II.  Ahbwsb;  Plka. 

8.  A  defiuUt  admits  all  fbets  well  plead- 
ed in  a  declaration. 

B»n»on  V.  Wood  (Bf  e.)  835 
H.     R.,  T.  m. 


0.  An  objection  that  action  on  a  poU^ 
has  not  been  commenced  within  the  time 
Bti|ralated  In  the  policy  must  be  made  by  a 
special  plea. 

Moore  v.  PAojaic  F.  Int.  Co,  (N.  H.)  69 

10.  In  actions  ea)  oontraetu,  objection  to 
noojoindor  of  a  defendant*  as  a  general 
rule,  can  be  taken  only  by  plea  In  abate- 
ment. Authorities  died. 

State  V.  OAandler  (Me.)  841 

11.  Though  a  plea  in  bar,  being  certain  to  a 
common  intent,  is  good,  every  dilatory  plea 
or  in  abatement  must  be  good  to  erery 
Intent.   Authorities  dted. 

States.  Emery  (Vt.)  877 

13.  Fleas  In  abatement  must  leavei  on  the 
one  hand,  nothing  to  be  supplied  by  Intend- 
ment or  constractiont  and,  on  the  otiux,  no 
Bupposable  or  spedal  answer  uobvlated. 
AuthoriUes  cited. 

State  T.Duifgan  (St.  L)  188 

18.  Every  special  plea  tn  which  mattw  of 
l^t  and  matter  of  law  are  ao  blended 

that  they  cannot  be  aqiagated,  fa  in.  Anthorl- 
ties  dted.  Id. 

14.  Under  Pnb.  Stat  chap.  167,  §  43,  if  a 
snpplemental  answer  does  not  with 
student  certainty  allem  tiiat  plaintiff 
had  received  rents  ana  profits  of  the 
mortgaged  property,  of  which  he  had  taken 
possnmm  m  foredosore.  which  ought  to 
be  applied  toward  the  payment  of  the  princi- 
pal and  Interest  on  the  mortgage  debt,  the 
oonrt  may  permit  the  answer  to  be  amend- 
edf  and  a  pending  objection  to  the  admissi- 
bility of  evidence  in  proof  thereof  will  become 
immaterlaL 

Aldrieh  v.  AtdrieA  (Mass.)  181 
16.  A  replication  In  the  form  of  a  spe* 
dal  trarerso*  the  travose  being  preceded 
by  an  affirmative  averment  or  inducement  1> 
proper  when  tin  indneement  amounts  In 
substance  to  a  sufficient  answer  to  the  last 
pleading. 

DoutFUut  V.  Bmnety  (R  I.)  636 

16.  When  the  pendency  of  another  snU 
for  tiie  same  cause  of  action  is  pleaded  In  bar, 

Sarol  evidenoe  Is  admissible  to  show  that 
le  cause  of  action  is  the  same  in  both 
suits.  Carpenter  and  Loomia,  JJ.,  dliient, 
Damm  v.  Denny  (Oonn.)  201 

17.  In  an  action  <m  a  note,  under  a  plea  <tf 
pigment*  eridenoe  fa  not  admissible  oi 
the  delivery  of  personal  property  under  a  sub- 
sequent and  independent  agreement  as  an  ac- 
cord and  satiis&etion,  the  delivery  and 
receipt  thereof  not  being  specifically  set  forth 
In  the  answer. 

UUehj.MvU0r(UaMB.)  873 

III.  Dbitdbrsr. 

18.  Under  the  Practice  Act,  all  demurrers 
must  distinctly  specif^  the  reasons  why 
thepleadln^  demurred  to  are  insuffldent. 

7wn  of  Samden  v.  Mmoin  (Conn.)  684 

19.  If,  from  plaintiff's  pleadings,  it  appears 
that  another  perscm  not  made  defendant  was  a 
Jdnt  oontriaetor  with  those  who  are  de- 
fendants,— there  being  no  averment  of  the 
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death  of  snefa  mtsoii,— such  Bo^lolnder 
HUT  be  taken  adTantage  of  hy  demurrer  ai 
weu  as  by  plea  tn  abatemeitt.  Authorities 

cited. 

State  T.  Chandler  (He.)  841 

20.  It  is  ground  of  demurrer  where  too 
muiX  persons  are  made  dofoadants,  and  It 
appears  upoo  the  face  of  plaintilTs  plMdloss. 

Authoritiee  cited.  Id. 

21.  Duplicity  in  pleas  In  ab»tom«nt 

may  be  reached  by  demurrer.  Authorities 
died. 

JState  T.  Emerjf  (Y t.)  878 

S2.  All  defoets  in  SbbsbteaMnt  may  now 
be  reached  by  genenl  demurrer.  Authorities 
dted.  Id. 

S8.  The  defendants  demurred,  and  the  d^ 
mwrer  haTinr  been  oTerrnled»  then  an- 
swered, and  thecasecameup  on  appeal  from 
a  decree  based  on  the  report  of  a  master.  The 
court  heard  the  case  as  though  the  bill 
stood  for  coDstruotion  under  the  aemnrrerj 
whether  the  defendants  walTed  the  demurrer 
by  answeriDg, — not  decided. 

SmUh  T.  SerOmar  (Vt.)  688 

Briefs  and  Notes, 

General  Rnlea)  negativing  fact  the  af- 
flrmatiTeofwliich  Is  presumed  by  taw.  (^^^^ 

Agreed  facts  widve  all  matters  of  pleading. 
(Mass.)  4M 

Accuracy  la  pleading  Is  required  in  action 
In  munlcli^  court.   (Me.)  842 

Matter  In  discharge  or  aToidance. 

(Mass.)  107 

DapUeity.   (Yt.)  877 

Conclusions  of  law  stated  in  the  plea  may  be 
rejected  as  snrplnai^e*   (Yt)  877 

WaiTer  of  objection;  to  Informality  In 
complaint  by  pleading  and  going  to  trial. 
(Conn.)  5S 

To  capacity  of  plalntifF.  by  pleading  and  go- 
ing to  trial.   (Conn.)  09 

Misjoinder  of  parties  waived  by  pleading 
general  dental  to  the  merits.   (Conn.)  1^ 

Complaint  must  contain  statement  of  fact 
constituting  cause  of  action.   (Conn.)  2Sl 

Complaint  must  state  facts  constituting  cause 
of  action.   (Conn.)  668 

No  averment  need  be  made  which  plaintiff 
Is  not  required  to  prove.   (Mass.)  197 

AUegaUons  of  special  count  may  be  used  In 
support  of  general  count.   (Mass.)  197 

^  Statement  of  venae  may  be  laid  upon  mar- 
gin of  deelaraUon  or  vpoa  body  of  It  (Me.) 

243 

Evidence  admlsdble  nnder  plea  of  pay- 
ment in  action  on  note.   (Mass.)  872 
Equitable  defenses.   (Mass.)  180 
Dilatory  pleas.   (R.  I.)  148 
Plea  In  abatement.  (Mass.)  904 
Is  good  only  when  It  states  facts  out  of  which 
defense  arises.   (R.  I.)  148 
Of  pending  action;  cause  of  action  must  be 
same  in  both  suits.   (Conn.)  891 
K.  e.  R.,  V.  m. 


Disqualifleatlon  of  t^oer  "**"«*g  lenlee  of 
process.   (Me.)  2M 

Defense  aridoff  since  salt  moat  be  ndwd  Igr 
plea  pnls  darrein  eontiimanee.  (He.)  400 


Deftadant  cannot  aet  up  in  bsr  dtfMee 
arising  dnoe  salt  brought  (Me.)  M 

Denmrrer  must  specifically  set  forth  de- 
fect. (Mass.)  888 

To  declaration  for  want  of  answer;  allega- 
Uon.  (Me.)  Stt 

Time  of  filing.  (He.)  841 
^^mtwrfecUona  may  be  objected  to  b^ 

Aasendaeatt  Introdudng  new  caaae  of  ac- 
tion. (Me.)  889 

In  equity  may  be  made  at  any  stage  of  the 
case.  IMms.)  784 

After  default.  (Ma)  818 

OmIsiton  of  parties;  amendment  tntndue- 
log  ptaptx  parties.  (VL)  881 

In  an  action  by  assignee  in  his  own  name  up- 
on a  non-negotuble  contract,  the  asslgnroe&t 
or  eopy  of  It  must  be  filed  with  the  writ 
(Me.)  226 

Variance.   (Mass.)  878;  (Yt)  584 

PLEDGE  AHD  COIXATERAI.  SE- 
GUBITT.   See  Cakrisks,  8. 

1.  Damages  S<x  a  breach  cf  contract  of 
pledge  by  pledgee  cannot  be  allowed,  by 
way  of  recoupment,  in  defbnse  to  a  salt  1^ 
him  to  recover  the  debt  from  pledgor. 

Fletcher  v.  Sarmm  (Me.)  945 

3.  Pledgor  eaanot  reeorer  In  assump- 
sit, as  money  had  and  received,  nor  by  set-off. 
the  valne  of  securities  pledged  when  they 
have  been  tortloasly  desUt  with  1^ 
pledgee,  nnless  he  has  reduced  the  aecun- 
ties  to  money  w  its  equivalent  Id, 

8.  Where  defendant  rests  his  defense  of 
payment  to  an  action  for  purchase  price  of 
goods,  upon  the  tranafisr  ofstoch,  absolute 
on  its  face,  plaintiff  may  contradict  this  by 
oral  evidence  that  the  stock  was  tahea  as 
security  for  the  price;  and  s  tender baefc  of 
the  stoclc  is  cot  a  condtUon  jneoedait  to  the 
ri^t  of  action. 

Sutman  v.  HomU  (Mass.)  739 

4.  The  presumption  that  a  note  is  ac- 
cepted in  payment  will  be  overcome 
where  it  would  deprive  the  creditor  tak- 
ing the  note  of  the  substantial  benefit  of  some 
aeemitj,  su<di  as  »  mOTtgage,  guaranty,  or 
the  like. 

Bunker  v.  Satrm  (He.)  697 
6.  The  assignee  of  a  note,  without  any 
conveyance  to  lilm  of  the  eocnrity.  ex- 
cept such  as  the  sale  of  the  note  effected,  can- 
not maintain  an  action  at  law  in  his  own  name 
for  the  conversion  of  the  security. 
.SWoAsUsrT./smMHCVt)  S» 

BBIEIS  AMD  KoTBa. 

Admissibility  of  puci  evidence  to  show  thst 
a  transfer  of  stock,  absolute  mi  ftafteob  was  for 
colUteral  security.   (Mass.)  789 

Right  of  assignee  of  note  to  collateral  i 
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1^,  without  OEureu  uaigninent  of  the  oollat- 
^  (Vt.)  879 

FnpertT  held  u  collateral  m»'  be  attaidied. 
iCmiL)  681 

Pledgee  has  do  right  to  set!  the  property 
pledged  UDtil  be  has  given  notice  as  prorld^ 
by  Pub.  Stat.  chap.  193,      10,  11.  (Mass.) 

177 

Tortious  dealing  by  pledgee;  action, when  in 
tort  and  when  asaumpsit.  (Me.)       S4S,  346 

ConveniMi  by  pledgee,  as  defense  to  an  ac- 
Uoa  brought  1^  nun  to  recorer  debt  (U&)245 

POLICE  AND  POLICE  DEPART- 
MEHTS.    Bee  Votebb    Aim  Slbc- 

TIOHB,  4 

Bbibfb  and  Notrs. 

Authority  of  police  ofleor  conferred  up- 
on railroad  employaeB  by  Pub*  Stat.  chap.  Iw, 
%1S.   (Haas.)  813 

An  officer  can  make  an  amat  1^  other  offi- 
cers acting  in  his  presence  and  under  hie  dl- 
recUon.  (Mass.)  811 

POLICE  POWER.  Bee  CoNnrrunojr- 
Ah  Law,  UI. 

POLTOAMT.   See  Bioaut. 

POOR  AND  POOR  LAWS. 

1.  Reliof  famished  to  a  needy  imaper 
by  a  town  pursuant,  to  a  duty  {treated  by  stat- 
ute, is  admissible  in  evidence,  either  to  in- 
terrupt a  settlement  by  commorancy,  or 
to  lay  the  foundatioa  of  a  claim  against  the 
town  for  supplies  furnished  to  such  pauper. 

Tffon  df  mUffmaiigr  t.  SVwn  Bamwry 
(Conn.)  1S4 

3.  ^tries  In  bo<As  of  a  phniclsA. 

made  lo  his  regular  course  of  ouaTneas.  of 
cb&rffes  against  a  town  for  medical  services 
rendered  to  a  pauper,  and  of  pmyment  there- 
of, are  admissible  in  evidence  to  show  that 
such  services  were  reodered  aod  paid  for, 
where  the  physician  Is  Incompetent  to  teatl^. 

8.  A  deed,  the  objeet  of  which  was  to  re- 
pay expenses  incurred  by  a  town  for  the  sup- 
port of  the  ifrantor  as  a  panper,  and  lo 

pay  for  his  support  Id  the  future,  cannot  be 
avoided  after  tne  funds  have  been  applied. 
O'DoomEL  v.  Smith  (Mass.)  99 

4.  The  soleotmon  and  overseers  of  the 
poor  caD  accept  a  i^ift  of  funds  for  the  bene- 
fit of  the  town.  U. 

5.  When  a  husband  has  no  settlomont 
in  Massachusetts,  and  the  wife  has  acquired 
a  settlement  in  Boston,  her  child  takes  such 
settlement. 

O^MMimv.  Awfam  (Mass.)  770 

6.  Where  a  wUia  is  not  under  legal  obll- 
Mtion  to  support  a  child,  assistaaco  af- 
forded her  in  doing  so  la  not  relief  extended 
to  her  as  a  panper.  id. 

7.  Throe  aaenths*  rent  paid  at  the  re- 
quest of  the  tenant  by  the  overseers  of  the 
poOT  on  the  2lBt  day  of  the  la«t  month, 
the  rent  being  payable  on  the  last  day  of 

M.  B.  B.,  T.  m. 


eaoh  month,  and  the  landlord  having  threat- 
ened Immediate  expulsion  if  the  three  months' 
rent  were  not  paid,  are  not  i»aaper  8Up> 
plies. 

Jnhabt.  ofVinaOtaten  v.  /nAodi.  (ff LindolmUle 
(Me.)  178 

BBIBVa  ABD  NOTBB. 

Ovorsoors  of  the  poor  are  a  guaai  corpo- 
ration; powers  and  discretion  of.  (Mass.)  100, 

101 

Du^  of  town  to  relieve  and  support  pao- 
pm  and  raise  money  for  such  purpose.  (^^*^ 

Necessaries  of  life:  payment  of  three  months' 
reDt  at  request  of  teuaDt  by  overseers.  {lS».)VJt 

A  house  to  live  In  Is  one  of  the  neeeasarlea 
of  life.   (Me.)  178 

Presumption  of  destitution.   (Conn.)  104 

Settlement  of  married  woman.  CMaBS.)771 

A  minor  canoot  acquire  a  settlement  in  tiie 
right  of  her  mother  after  marriage.  (C!onn.)169 

Reimbursing  town  by  State  for  support 
of  State  pauper.   (Mass.)  781 

Validity  of  deed,  the  object  of  which  was  to 
repay  expenses  named  by  a  town  for  the  sup- 
port of  grantor  as  a  pauper  and  to  pay  for  his 
support  In  the  future;  authority  of  town  to  re- 
ceive.  (Mass.)  100 

Admissibility  of  entries  in  books  of  physi- 
cian, made  in  the  regular  oourse  of  business,  ai 
charges  against  town  for  awdleal  serrleos 
to  pauper.   ((3onn.)  IM,  155 

POOR  DEBTOR. 

1.  The  ereditor  cannot  Insist  that  ihe 
debtor  has  failed  to  appear  at  the  examination 
before  the  magistrate,  when  be  has  Induced 
Uie  maKtstrato  to  resica,  and  has  brought 
the  proceedings  permaneoUy  to  a  oloee. 
malY.  TuttU  (Mass.)  788 
S,  The  eredStor  nu^  waive  provisions 
in  the  recognizance  made  for  hUown  aecurity. 
Authorities  cited.   Id.  787 

8.  Where,  through  no  act  or  omission  of 
the  debtor,  the  ma^strate  IkUs  to  be 
present,  or  for  any  reason  is  no  longer  quail- 
Bed  to  act,  his  recoflrnl>anoe  is  broken. 
Authorities  cited.  id. 

4.  One  deslrinf  to  take  the  oath  for  the 

relief  of  poor  debtors  must  liaTo  a  compe- 
tent magistrate  present  at  the  time  and 
place  of  his  examination.  Authorities  dted.  Id. 

5.  A  debtor  who  has  bem  arrested  on 
execution,  and  has  reeonlsod  with  surety, 
with  condition  that  wiOkln  thirty  days 

from  tiie  day  of  arrest  he  will  deliver  him- 
self up  for  examination  before  some  magis- 
trate authorized  to  act,  giving  notice  of  the 
time  and  place  thereof,  as  provided  in  Pub, 
Stat.  chap.  163,  %  38,— the  statute  Implies 
nothing  more  than  that  the  debtor  should 
present  himself  to  the  magistrate  for  the 

Eurpose  of  Initiating  the  procsedlngs  for 
Is  examination  and  discharge. 
MarpU  V.  Burton  (Mass.)  710 
8.  Justices  cannot  be  soleetod  on  Fast 
Day  to  hear  the  dlscloaute  of  a  poor  debtor. 
^orr.Baatt^  {Me.)  898 
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7.  When  there  ia  no  defSense  tq  an  action 
on  the  bond  of  a  poor  debtor,  the  plaintUf 
takes  jndfpBont  for  the  amouot  of  hfa  exo- 
entlon,  eoate*  and  §emm  of  Berrice,  with  In> 
toroat.  Jd. 

BSIBFB  ASO  NOTBB. 

A  Jnatlce  cannot  hear  proceedings  on  fast 
dar.  (He.)  808 

Discbarge  of  recogntcaooe  by  aeiB  of  credi- 
tor.  (Mass.)  787 

Judgment  creditor  maj  waive  jworiaioos 
made  for  hli  own  security.  (Mass.)  787 

P08T0FFICE. 

1.  Upon  deposit  of  a  latior  it  passes  out 
of  sender's  oontrol  Into  tlie  eonbroi  of  person 
addressed  to,  and  the  postmaster  becomes  uent 
of  latter  to  forward  to  him.  Authorities  cued. 

OunmMwiolth  v.  Wood  (Haas.)  96 

S.  A  poatmMter  of  the  United  States, 
though  exempt.  Is  not  disqualified  to  serve  m 
a  Jnror.  Authorities  cited. 

iStetoT.Jf(V(He.)  848 

Bamrs  and  Notb& 

Postmaster,  though  exempt,  notdlsquallded 
to  serve  as  Juror.   (Me.)  847 

PRACTICE.  8ee  AcnoR  or  Suit;  Ap- 
feall  Abitration  akd  Rbfehbncb; 
CiuumAL  Law;  Equity;  Erbob;  Ex- 
ceptiohb;  Judohbnt;  Fleadiho;  Rb- 
HOVAL  OF  Caosb;  I^plbvin,  L;  Rb- 
poHT  AHD  Cask  Mabb:  Set-Off  and 

COUBTBRCLAIH;  TrIAL;  WaVB;  WIT- 
NESS: Writ  amd  Procbss. 

PRESUMPTION.  See  Bastardt.1;  Cor- 
porations, 7;  Deed,  12;  Evidbncb,  II.; 
Payubnt,  8. 

PRINCIPAL  AND  AGENT.  See  At- 

tachmbut,  4,  5;  Bailubmt,  2;  Corpora- 
tions, II.;  Falbb  Prbtbnseb;  Insur- 
ance; iNTOXiCATma  Liquors,  44;  Land- 
UHtD  AND  Tenant.  14;  Municipal  Cob- 
fobations,  IIL  ;  Warr  and  Process,  4. 

1.  Papers  executed  in  the  name  of  another, 
by  one  as  a.ttornoj'  under  sea),  cannot  be 
iotroduoed  as  evidence  without  either  proof 
of  written  Mthorito-  to  sien  or  knowledge 
and  ratifleatlon  of  the  act  bv  the  principal. 

OAaffe$  T.  Btaiiddl  {Jtam.)  li? 

9.  Where  the  owner  of  property  on  board 
and  storage  In  defendant's  livery  stable  sold 
the  same  on  the  premises,  and  the  purchaser 
received  from  the  defendant's  forenan  a 
receipt  therefor,  reciting  that  the  prop, 
•r^  was  reealTed  for  boMrd  and  stor- 
ace  until  defendaot's  return,  such  receipt  Is 
aomiMlble  against  defendant  In  an  action 
for  tort  for  conversion  of  the  property. 

Fennetaey  v.  Spofford  (Mass.)  680 

8.  If  a  contract  is  broken  by  the  wronf>< 
fill  act  of  an  authorized  acent.  the  priucl- 
pal  Lb  bound  to  make  compensation  for  such 
breach  to  the  party  injured.  Authorities  cited. 

Baxter  v.  Doe  (Mass.)  106 

4.  One  who  deals  with  an  agent  has  no  right 
to  confide  In  the  r^r«Mtttatlon  ^  the 

S.  E.  B.,  T.  III. 


agent  ae  to  the  extent  of  his  powers.  Au- 
thorities cited. 
OredU  Oo.  V.  Bmee  Maeh.  Oo.  (Conn.)  fiB 
6.  One  dealing  with  an  agent  within  tbs 
terms  of  hts  powers  may  rely  upon  his  repre* 
sentation  »•  to  any  extnneie  &et  whidi 
rests  particularly  wltbln  the  knowledgo 
of  the  agent  and  cannot  be  ascettafned  ty  a 
comparison  of  the  power  wlUi  tte  aot  dona 
under  it   Authorities  dted.  U. 

6.  Where  the  question  in  dispute  was 
whether  the  defendant  was  liable  as  prlDCfpsl 
for  goods  purchased  by  another  as  defendsot's 
agent,  and  defendant  testified  that  the  rdatfoa 
never  had  existed,— A/d,  letter*  written  by 
defendant  to  third  parties  reiireeentlnj 
the  same  pereon  as  his  ageat  were  admis- 
^ble  in  evidenoe. 

Himur  V.  Groat  (Mass.)  18 

7.  The  acent  of  a  firm,  having  Us  plsoe 
of  business  In  an  adjoining  State,  ddo; 
business  In  this  Slate,  Is  amenable  to  ilie 
laws  of  this  State  while  aoHcItlpg  orden 
for  goods  dealt  In  by  his  firm. 

ataie  V.  AsoAsr  (Ooon.)  SB 

a  Aratifleatton  a  priDdpal  of  Oie  Da- 
authorized  acta  of  an  agent.  Id  order  to  be  ef- 
fectual, must  be  made  with  a  knowledge 
on  the  part  of  the  principal  of  all  the  man- 
rlal  flaots,  and  the  burden  is  upon  ihe 
party  who  relies  upon  a  ratiflcatioo  to  provs 
that  the  prindpal,  having  such  koowled^ 
acquiesced  in  and  adiq^ted  tiie  acta  <tf  the 
agent. 

Murray  v.  Ndton  Lumber  Oo.  (Haas.)  411 

9.  Where  the  principal  Is  a  eorporatie% 
a  ratification  may  be  shown  by  proviuf  ili»t 
the  itiBcers  who  had  the  power  to  authoriie 
the  act  knew  of  it,  and  adopted  it  as  a  vaHd 
act  of  the  corporation,  although  no  formal 
▼ote  was  paued  by  them.  Autharlttos  cited. 
Id.  4» 

10.  The  defendant  owned  three  miUa, 
only  one  of  which  was  operated  in  his  naaw. 
The  plaintiff  acted  as  eoasmisslea  >wr- 
chaat  for  eadi  mil),  having  knowledn  oalr 
of  the  sole  ownoshlp  of  defendant  in  Uie  mill 
run  in  hts  name,  and  both  defendant  sod 
plaintiff  kept  distinct  aeeonnts  with 
each  mill.  The  defendant,  becoming  inml- 
vent,  Boueht,  uuderapleaof  payment tosoac 
tion  by  {Halntiff  to  recover  the  balance  of 
an  ao  count  with  the  mill  operated  by 
tiie  defendant  in  his  own  name,  to  prare 
a  balance  due  defendant  upon  an  account  with 
one  of  the  other  mills.  that,  ooder 
the  plea  of  payment,  such  evidooce  wasootad- 
mlsstble,  the  account  with  each  mill  bdog 
independent.  To  have  made  the  evidenoe 
avail^le,  time  should  have  beoi  an  answer 
of  set-oK 

Taieott  V.  amUh  (Hass.)  Itt 

11.  Evidence  could  not  be  Introdoeed,  oa- 
der  the  plea  of  p^vent,  that  goods  wm 
in  the  plaintiff's  tianda-  as  oommtsstce  wn- 
cliaat,  consigned  from  the  mill  operated  in  de 
fondant's  name.  Until  sold*  Um  goods  ir- 
mained  the  property  of  defendant.  A 

13.  Expenses  incurred  by  the  plaintiff  Is 
printing  ^rt  or  the  goods  coosigued  from  (he 
mill  vrere  proper  ehargeSf  when  sach  ex- 
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peoeeswere  incurred  under  the  of 
commission  merchants  in  like  cases.  Id. 

18.  Upon  misappn^rlaUoD  and  wronsfiil 
loudai;  ot  fancta  njt  tbe  traMuver  of  a 
eompaA|r,  the  latter  nwr  an*  the  bomvwvr 

without  oondonlirg  the  offense  of  the  treasurer 
or  relteTing  him  from  llabUltv. 
Goodyear  Dental  V.  Go.  t.  Cddw  (Mass.)  780 

14.  A  oompromUtt  bv  the  company  with 
such  borrower,  in  sood  faith,  after  notice  to 
the  treasurer  and  o&x  to  permit  him,  upon 
paying  the  amount  due  the  plaintiff,  to  assume 
the  control  oftheautt,  andto  aasbpi  to  htm  the 
cause  of  action,  whiob  offer  be  CMcUned,  and 
a  release  of  the  borrower,  doea  not  di«- 
ehiu-ce  such  trewnirar  from  liability.  Id. 

15.  If  an  Ment  onlawfiiUy  Mils  goods 
of  the  prinewai*  the  latter  may  elect  either 
to  me  for  the  goods  npen  the  co&tra.ct 
made  by  the  agent,  or  he  may  repudiate  the 
sale  and  briiu'  trover.  Authorities  cited. 
U.  787 

16.  Having  eleeted  one,  be  cannot  resort 
to  the  other.  Id. 

17.  Entries  1^  a  third  person  in  the  course 
of  the  bosiiMflB  are  in  general  admissible  after 
his  death,  whether  they  were  for  or  against 
hlB  interest  when  made;  and  the  entriea  of  a 
daeeaMd  acent  may  be  read  In  support  of 
a  suit  brought  "tiy  the  principal,  even  where 
they  are  of  paymeata  made  1:^  and  not  to 
theiniaeipal.   Authorities ottea. 

Bridgemtgr  r,  limn  Bo»lmry 
((Tonn.)  157 

Bbibfb  and  Notes. 
Inference  of  ai^ency.   (Mass.)  716 
Appointment  of  agent  by  nonresident  doing 
business  within  the  State,  for  purpose  of  pro- 
cess.  (Mass.)  872 

Aathority  of  aseai  to  bind  prlnoipaL 

(Mass.)  016;  (N.  BJ  160 
An  authority  to  two  cannot  be  exercised  by 

me  alone.  (Mass.)  8t» 
The  implied  anthortty  of  an  agent  does  not 

eztoid  to  the  doing  of  unlawful  acta.   (Maes. ) 

848 

Actsdonebyagent  within  scope  of  authority 
Und  principal,  and  may  be  proved  as  part  of 
m^M&t.   O^Iass.)  091 

AdmlssibUlty,  as  against  principal,  of  receipt 
by  agent   (Bbss.)  Wl 

Admbslbility  In  evidence  of  papers  executed 
In  name  of  anMlier,  by  one  tMamm,  under 
seal.   (Mass.)  138 

RatHlwatloii  of  act  of  agent  (Masa.)  128, 

907 

Must  be  entire.  (Man.)  786 

To  sue  on  a  contract  necessarfly  r^Iflea  same. 
(Mass.)  786 

Discharge  of  agent  try  ratlllcatlon  of  his 
wrongful  acts  by  principal.   (Mass.)  786 

Requidtes  of  proof  of  ratlfleatloo  of  unau- 
thoriiied  contract  made  by  agent  (Mass.)  410 

Burden  of  proof  ta  on  party  relying  on  ratl- 
flcatlon  of  unauthorized  act   (Mass.)  419 

Ri^t  ot  ondlaeloaed  prteMlpal  to  en- 
force contract  (Haaa.)  875 

H.  B.  B..  T.  m. 


Right  of  principal  to  follow  fltaada  mtaap-^ 
proprisbted  and  wrongfully  loaned  by  agent 
in  hands  of  borrower.   (Mass.)  787 

PRINOIPAX.   AND    SURETT.  See 

Bills  Aim  Notkb,  IV.;  Exbcutobs  ani> 
ADHnnsTRATOBfl*  YL;  Sbplbtin,  II.; 
Taxes,  7. 

1.  The  surety  on  a  bail  bond  can  not 
Cot  as  a  defense  the  fact  that  the  prlaeipal 
was  eeaufsllad     dvraaa  to  give  the  bond. 

Oak  r^lhiatin  (Me.)  6U 

3.  Where  the  maker  of  a  Bote  had  recdved 
no  eonslderatlon  therefor,  exe^it  a  nete 

of  the  defendants  **aa  an  oflket  or  protection 
for  his  liability,"  tiie  defendauU  are  not  liable 
merely  as  his  sureties,  upon  their  Indorsement. 
InAab$.^Iforl^)ar<nighT.  ir<wd(Mass.)  12» 

8.  Evidence  that  one  of  the  latter  has  been 
psbid  half  of  that  note,  and  that  one  of  the 
plaintiffs  had  told  the  defendanta  that  the 
note  in  anit  bad  been  paid. — no  connection 
being  shown  between  the  payment  and  the  ad- 
missioa, — will  not  operate  to  diaoharm  the 
defendants  on  any  principle  of  estoppel,  ad- 
mitting that  they  were  only  liable  as  sureties. 

Id, 

Briefs  ajuu  Notes. 

The  UabiUtiea  of  avrettea  la  tMetMmt 
jurii.  (Me.)  885 
LiabOiUnotextandedl^conBtnictioQ.  (Me.) 

885,  886 


Diacsharflre  of  aurety.  (Mass.)  787 
By  false  representation  of  creditor  that  debt 
is  paid.   (Mass.)  180 

Oeditor  is  affected  by  knowledge  of  true  re- 
lations of  debtors,  acquired  at  any  time  before 
he  does  any  act  which  altera  surety's  position, 
and  the  latter  may  avail  himself  of  this  equity 
in  defense  to  an  action  at  law.  (Mass.)  1 80 
By  release  of  security  by  creditor.  (Me.)  346 
An  attachment  of  prtndpal  debtor's  property 
Is  not  a  security  which  the  surety  can,  upon 
payment,  claim  for  himself,  and  its  abandon- 
ment does  not  discharge  this  suretr.  (Mass.) 

78T 

PRIVATE  ENTRIES.  Bee  Evidbncb, 

lU.  c. 

PROBABLE  CAUSE.    See  Malicious 

Pkobecution,  1-5. 

PROBATE  COURTS.  See  Appeal,  UI.; 

COUBTB.  1,  8,  0. 

PROCESS.   See  Writ  a^  Process. 

PROMISSORY    NOTES.  See  Bills 
AND  Notes. 

PROPERTY. 

B  entered  Into  a  eontraet  for  the  eree> 
tion  of  a  acbooUioaae  l^efore  Its  location 
had  been  determined,  and  induced  the  location 
upon  a  lot  near  his  residence,  and,  while  erect- 
ing the  building,  acquired  title  to  the  let. 
declaring  his  intention  to  convey  the  property 
to  the  district;  subsequently  he  reeMvea 
payment  fbr  the  ereetloa  mmd  successfully 
nrgad  the  distrlet  to  obtain  an  inanr- 
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«iiea  upon  the  bafldlng;  eight  vean  after- 
ward, the  district  having  been  abolished  and  a 
town  bectHning  its  succcMor,  he  asserted  own- 
enhlp  in  the  same  and  effected  an  iosuranoe  in 
Ub  own  Dame,  subsequently  assigning  the  poli- 
cy and  convcvf Dg  the  land  to  his  wife,  through 
a  trustee.  Bald,  these  facts  required  that  it 
should  be  left  to  the  jury  to  detormlBe 
whetiier  the  scboolhouae  was  the  personal 
propertir  of  the  town. 
BateJuUery.  OomrMreial  U.Anur.  Co.  (Mass.) 

879 

BrIBTS  A2n>  NOTKB. 

To  give  a  buHdlDg  annexed  to  the  soU  per- 
manently, the  character  of  personalty,  some 
tmderstanding  or  agreement  must  exist  between 
the  owner  of  the  soil  and  the  owner  of  the 
building;  sndi  agreemeBt  may  be  implied. 
<Ma«s.)  881 

If  a  bnildtng  be  erected  on  land  frithont  the 
consent  of  the  owner  it  becomes  a  part  of  the 
realty  and  the  propor^  of  the  owner.  (Ue.)  400 

BaffldencT  of  facts  to  mnrnnt  jury  in  find- 
ing that  building  Is  personalty.  (Haas.)  881 

PROSE0UTIN6   ATTOBNET.  See 

DzanuCT  ahd  PsoraiovTUio  AxTOBmr. 

PUBUO  IiANDB. 

A  deed  from  the  Stat*  land  agent  ood- 
tainlng  a  Btlpnlation,  under  an  exfstlng  stat- 
ute, that  whoi  the  purchase  mone^  Is  paid* 
"then  tills  is  to  be  a  good  and  sufficient  deed 
to  convey  said  lots,  otherwise  to  be  null  and 
Told.  and  said  lots  to  be  and  remain  the  prop- 
erty of  the  State, "  does  not  eonYejr  the  le^al 
tllle.  and  an  eztensionof  tlmeof  paymeutwill 
not  so  operate. 

i8fru«o»T.CM0(Ue.)  888 

BstBn  AHD  Notes. 

An  Individual  cannot  assail  the  title  the 
State  has  conveyed  on  the  groand  that  the 
grantee  has  f  idlea  to  perform  Uie  conditions  an- 
nexed.  (He.)  889 

The  State  can  acquire  seisin  or  possession  of 
land,  for  breach  of  condition,  by  matter  of  re- 
cord only.   (Me.)  889 

A  deed  conditioned  Uiat  when  the  purchase 
money  Is  paid  It  is  to  be  a  good  and  sufficient 
deed,  otherwisetobevold,  will  not  conveytitle. 
<Me.)  890 

PUBLIC  OFFICER.  See  OmoB  akd 
OsncotB. 

PUKJO  PA1U8.  Bee  HmncrpAi.  Oor- 

RHtATIOHB,  v.;  PABXB. 

PUBLIO  POUCY.  See  Oqhtbact.  12. 
PUBLIC  ROADS.   See  Wats. 
<{UIETIHa  TITLE.   See  Cloud  on  Ti 

TLE. 

^UI  TAM  AND  PEHAL  ACTIONS. 
See  pBHALTns. 

BAHiROAD  companies,  see  Cah- 
BUBS;  Hastsb  ahd  BBBrAHT,  IL ;  Neo- 
UOBMCB,  11-15;  Btbbbt  RAILWAra. 

v.  B.  R..  T.  m. 


— Railboad  COKPAjnBB. 

1.  A  railroad  eompaiw-  taking  land  for  iti 
right  of  way  is  not  the  absolute  owner  a( 
the  land  takra,  but  takes  and  h^ds  thereto 
occupy  it  for  oortalB  pnrpoaea.  AnAorilia 

cited. 

Tratobridge  v.  Town  (fBrooiHiu  (Haas.)  193 

5.  The  owner  of  the  foe  cannot  mahtsta 
trespass  against  a  secUon^uan  on  a  r^rosd 
for  eattln£>  and  carryine  away  thehay  and 
crass  nowing  within  the  lines  of  the  loea- 
uon,  under  Instructions  from  the  geaenl 
manager  and  roadnuMter  to  cut  and  Imn 
the  bushes,  grass,  and  rubUsh  within  fcis  leo- 
tion. 

Sapden  V.  SkiUiRfft  (Me.)  174 

8.  A  railroad  company  should  have  nch 
sole  and  exolnslTe  control  of  the  land 
within  the  lines  of  Its  road  as  shall  enaUeti 
so  to  keep  it  as  to  aelnde  all  probablHty  of 
any  aoddent  resulUng  from  any  ootside  later 
ference  wlUi  such  poaoesdon.  AnOwriliei 
dted.   20.  176 

4.  A  deed  of  reUaso  by  the  rallnMd  ooa- 
panyof  a  pfurtloa  of  the  land  takan,  asds 

to  other  persons  tiian  tike  petitioners,  is  sst 
admissible  to  lessen  the  dsisges 

OuMna  T.  Hantaalut  Beach  B.  B.  Co.  (Essi) 

m 

,  6.  On  the  assessaaeat  by  a  jury  ofdasi- 
agos  for  taking  land  by  a  r^lroed  oooBpsnr, 
aprlBted  doeuwnt  of  the  Senate  ef  tks 
United  States*  containing  an  ensineer's  rt-  ; 
port  of  a  survey.  Is  not  oriaeBM  for  the  par- 
pose  of  showing  that  the  lan^  wen  henated 
from  the  locatiMt  of  the  road.  Si 

6.  Aets  of  1884.  amended  In  1885  and  1881. 
provldiay  for  a  brld|re  at  rallread 
erossins  at  Asylum  Street,  Hartford,  and 
for  the  condemnation  of,  and  appraisal  of 
damues  for,  lands  taken  therefor,  are  not  &• 
le^^or  void  as  contrary  to  the  ConstUntloa; 
nor  becaose  the  Legislature  cannot  ddegals  lo 
the  commissioners  the  povera  ther^  gma  to 
them;  nor  becaose  no  snffldent  pronrion  b 
made  for  the  payment  of  damages;  nor  becaoK 
of  the  effect  therein  f^'vm  to  the  dedsioB  of 
the  commisriMters. 

Woodrvff  r.  OaOin  (Conn.)  tSi 

7.  The  Legislature,  having  determlied 
that  the  Intersection  of  two  railways  with  s 
highway  In  Hartford  at  grade  Is  a  nuisance 
dangerous  to  life,  aaay.  through  the  Instni- 
mentallty  of  a  commission,  eovpel  nch 
rallrosida  and  the  ei^  to  become  aevcnBy 
the  owners  of  the  right  to  lay  out  a  new 
way  and  new  railways  there.  In  socb  masacr 
as  to  separate  the  oradei^the  U^wsy 
brom  that  of  the  raiuways;  and  may  m»- 
portion  the  expense  thereof  brtween  tie 
two  railway  corporations  and  the  dty.  JR. 

a  Act  of  18S3.  declaring  that  "hereafiar 
no  new  highway  or  portion  of  a  hIchwaT 
shall  be  oonstrueted  aerossany  mnrass 
at  grade,**  Intends  that  although  a  hlghw^ 
may  have  been  previously  hdd  oat,  paitUly 
constructed,  and  even  bnUt  upon,  yet  if  It  has 
not  actually  been  eoa^deted  for  pobfic 
use  across  the  rails  of  the  railway,  such  cnm 
IngahaU  not  thereafter  bessade.  It  kef 
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no  moment  that  the  eompanj  had  given  to  a 
dty  permisBion  to  construct  the  orosBine. 

N^Tork  AN.  B.  B.  B.  Co.  t.  OU^ efWaim-- 
^vrv  <Conn.)  860 

0.  Where  a  beronch  was  ii«sUcent  In 
penlitiikK  the  roadway  nndar  a  nUroad 
bridffe*  buflt  upon  such  plana  and  at  such 
hdght  aa  the  borough  required,  to  be  filled 
m  till  the  space  under  it  was  too  small  to  eat- 
lanr  the  requirements  of  common  convenience 
and  necesuty,  the  company  is  not  liable 
ibr  daBULa:ee  resulting  from  a  collision  with 
the  bridge,  under  Rev.  Btat  p.  332,  §  10. 

Ot<h/  t.  Nwb  York  <fi     E.  R  B.  Go.  (Con^ 

10.  The  oompany  la  not  bound  to  pre- 
MTT*  the  ori(MBalspibee  between  the  road- 
way and  the  bridge.  Id. 

11.  Where  defendant,  whose  heifer  had  been 
injured  by  a  railroad  train,  arrested  the  engi- 
neer, tiberebj  delaying  the  train, — In  an  action 
for  malicious  prosecution  bj  the  railroad  com- 
pany,—that  In  Rev.  Laws*  g§  8409, 
9il2,  requiring  railroads  to  feneo  and 
making  them  and  their  "aifonts"  liable 
for  Injuries,  the  word  agent  inelndos  an  en- 
Cinoer;  that.  If  d^todsnt  made  a  correct 
statement  of  the  facta  to  an  attorney  and  acted 
upon  his  advice,  It  was  evidence  of  probable 
cause;  and  tliat  the  record  and  judgment  In  the 

Csecution  agiUost  the  engineer  should  have 
n  admitted  in  evidence  to  show  probable 

SLMknOurpibL.  O.B.B.&.  v.SutU(Vt) 

459 

IS.  Stat.  188S.  chap.  888,  which  nnderUkes 
to  flx  the  rates  wliich  the  defendant  railroad 
company  shali  charge  for  transportation  of 
freight,  not  only  wlmin  ttiis  State,  but  also 
within  an  adjoining  State,  Is  a  direct  regulation 
of  interetate  transportation  of  com- 
merce, and  is  in  violation  of  the  Constitotion 
of  the  United  States;  and  an  action  to  recover 
the  penalty  prescribed  for  Its  violation  cannot 
be  malnbuned. 

OommoiUMotth  v.  Bautatmie  RROa.  (Mamj 

BBIBra  Aim  NOTBB, 

Hnnioipal  aid.   (Conn.)  355-258 

Condemnation  proeeedln|fSf  interest 
acquired  by  railroad.   (Me.)  176 

Interest  of  owner  in  land  eondemned  for 
right  of  way.   (Me.)  175 

Change  of  the  title  la  correlative  of  the  right 
to  receive  pay.   (Oonn.)  054 

Right  of  company  to  abandon  a  portion  of 

Its  location.   (Mass.)  397 

Bffect  of  abandonment  of  imxwedlog. 
<Conn.)  658, 864 

Right  to  damages.  (Mass.)  791 
Measure  of  damages.  (Mass.)  308 
IMflcontlnaance  of  grade  erosslBg.  (Conn.) 

358 

Railroad  company  can  recover  damagM  not 
only  for  land  taken,  but  for  aatural  ana  prob- 
able cost  of  erecting  and  malnt^nlng  signs  at 
crossings,  and  cattle  guards,  and  of  flooring 
V.  X.  B..  T.  m. 


the  croBslog  and  keeping  it  hi  repair.  (Mass.) 

615 

Liability  of  lallroad  company  constructing 
bridge  over  highway  for  cbmages  from  col- 
lision resulUng  mm  roadway  being  filled  up 
until  the  space  under  the  bridge  was  too  small 
to  satisfy  requirements  of  common  conven- 
ience. -  {Haas.)  807, 808 

Regulation  of  Interstate  eommeree. 
(Mass.)  460 

Liability  of  railroad  for  negligently  permit- 
ting  weeds,  grass,  etc,  to  accumulate  at  the 
side  of  the  track,  wheretty  Injury  by  fire  Is 
caused.   (Me.)  174.176 

RAPE. 

1.  In  Massachusetts  the  offense  of  unlaw- 
fully and  eamally  knowing  and  abasing 
a  female  child  under  the  age  of  ten  years 
is  rape. 

Qmrnonvtim  t.  BootnaU  (Mass.)  189 
8.  ^e  statutes  punishing  an  assanlt  with 
intent  to  commit  a  rape  include  the  carnal 
knowledge  and  abuse  of  a  young  female 
cliild,  as  well  as  a  rape  comndtted  upon  a 
grown  woman  by  actual  foroa  and  violence, 
and  against  her  will.  Itt- 
8.  Pub.  Stat  chap.  302,  g  28,  punishes  as  a 
crimlntJ  offense  an  assault  upon  a  female 
child  under  tlu  age  of  ten  years,  with  Intent 
to  criminally  know  and  abuse  her;  and  the 

S'Uestion  whether  she  did  or  did  not  giTo  a 
bnnal  or  apparent  consent  is  immaterial, 
dther  upon  a  charge  of  committing  the  cora- 

{>leted  a«t,  or  upon  a  charge  of  assault  with 
ntent  to  commit  the  completed  act.  Id. 

4.  If  a  man  has  carnal  Intercourse,  using  so 
much  force  as  Is  necessary,  with  a  woman 
who  Is  Incapable  of  consenting  by  reason 
of  sleep,  drunkenness,  stnpefacuon,  uncon- 
sciousness, idiocy,  helplessness,  and  some- 
times even  where  the  consent  of  one  capa- 
ble of  consenting  is  procured  by  frand, — as 
the  consent  of  a  married  woman  by  personifi- 
cation of  her  husband. — he  may  be  con- 
victed of  npe^  Authorities  dted.  Id.  199 

Briefs  akd  Notu. 

Definition.  (Mass.)  100 
Carnal  knowledge  and  abuse  of  children; 

consent  of  child  no  defense  to  Indictment. 

(Mass.)  190,  191 

Assault  with  intent.   (Maes.)         190,  101 

RATIFICATION.  See  Pbdscipal  ahii 
Aqbht,  8.  ^ 

REAL  ACTIONS.   See  BnoniENT;  Bh- 
TBT,  Wbit  (Mr;  Lahdlobd  asd  Tbnaht. 

V. 

RECEIPT. 

Defendant,  having  voluntarily  offered 
in  evidence  a  receipt  which  constitutes 
competent  evidence  against  him,  cannot 
withdraw  It  under  the  claim  that  he  Intro* 
duced  it  by  mistake. 

CommonwaUh  v.  Corftin  (Mass.)  188 
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BRisn  A31D  Notes, 

AdsufsdUli^  M  against  prlndpal  of  reoeipt 
by  agent   (Haas.}  6V1 

REOEXVER.  See  ABSiomfSNT  fob  Bsir- 
BFiT  OF  Crbditobb,  1;  Attaghmbht  8; 
Intoxicatikg  Liquors,  62,  68. 

1.  A  decree  appointing  a  receiver  of  a  com- 
pany, undo*  Pub.  Stat.  chap.  287,  g  18,  pro- 
vided that  oredlton  ftilliw  to  pr«n  tlielr 
claims  within  a  niecifled  woe  ahould  be  do- 
barred  from  diTtdenda.  After  the  expi- 
ration of  that  time,  the  receiver  filed  hie  pe- 
tition forinstmcUoDB.  The  cotut  advised  that 
he  disallow  any  claims  considered  not  true, 
leaving  the  claimants  to  file  exceptions  thereto 
within  thirty  days. 
Be  EOdy  (SLl.)  864 
3.  UpoQ  the  receiver's  representation,  the 
court  allowed  certain  creditors,  whose  claims 
were  just,  hut  who  had  omitted  to  prove  the 
same,  thirty  day^  extended  time  within 
which  to  proTo  them.  U. 

RECITALS.  Bee  Died,  UL  o. 
REOOONXZAHCE.  Bee  Bao.  asd  Re- 

COGMIZ&NCE. 

RECORD.  Bee  Erbob  8. 

Where,  after  their  transmission  from  an  in- 
ferior court  to  the  superior  eouri,  the  original 
complaint  and  warrant  are  lost*  aeconaarjr 
eTideaee  may  be  given  of  their  contents. 

Satiato^.BggMmO^*^)  »07 

REDEMPTION.   See  Hoktoaoe.  Y.,  86; 

Taxes,  III. 

REFERENCE.  Bee  ABBrrBATiON  akd 
Refbrebcb. 

REFORM  SCHOOLS.  See  House  of 
Refuok. 

RELEASE  AND  DISCHARGE.  See 

Inbolvknct,  18:  Mobtgaoe,  23,  26,  80; 
pKiNciPAi.  AND  Agent,  14. 

RELIGIOVS  SOCIETIES.  SeeCHABi- 
rnss  AND  Charitablb  Ubbs,  1,  8. 

REMAINDER.    Bee  Devise  and  Lboa- 

CT.  II. 

REMEDY  AT  LAW.  Bee  Equirr,  L 
REMOVAL  OF  CA0SE. 

1.  Defendant  filed,  on  the  last  day  of  return 
term,  a  petltidh  and  bond  for  removal  to  the 
Fednml  court  on  the  ground  of  ettisenship. 
and.at  the  same  time,  filed  a  motion  stating  that 
he  filed  such  petition  without  prejudice  to  a 
motion  to  dismiss  and  a  plea  In  abatement 
which  were  pending.  He  had  |R«vIonsly  at 
that  term,  order  of  court,  filed  a  genemi 
answer  to  the  merits.  In  which  he  ezpreraly  de- 
clued  that  he  did  not  w^ve  sm^  motion  or 
plea.  The  case  was  continaed  nid  to  give  the 
court  an  opportunltv  to  determine  such  motion 
and  plea,  "reservug  defendant's  right  to 
remove;"  and,  at  the  next  term  at  wUch  the 

B.  K.  B.«  T.  XXL 


case  coald  have  been  tried,  the  motion  toilk 
miss  and  the  plea  in  abatement  were  orcr 
ruled.  Defen&nt  took  no  further  aedoa  b 
reference  to  the  removal,  nntfl  the  case  wu 
reached  for  trial  at  the  fourth  term  tttereafler, 
and  then  called  the  attention  of  tiie  court  to 
what  had  been  done  and  asked  the  coort  to  re- 
move the  action.  S«Hd,  that  he  had  welved 
his  petition  tot  romovml. 
Amg  V.  Jdnn^  (Mass.)  HI 
S.  SecOcm  B  of  the  Act  of  Ifardi,  IBIS, 
mthorlaiiiff  the  dlomleoal  or  remand 
Inc  of  a  suit  oy  tite  drcult  court,  wm  aot  fn- 
tended  to  *flMt  the  prooedore  of  State 
coorta.  H. 

8.  Under  the  decisions  of  the  Supreme  Oonrt 
of  the  United  States  no  reason  (s  seen  why 
State  coorta  should  not  retain  jorisdie- 
tient  although  the  petition  upon  its  face  states 
a  cause  of  removal,  nnttl  the  truth  of  ito 
ATormeat  conferring  jurisdiction  upon  the 
Federal  court  is  Meertalaed*  A 

4.  Prmetlee  is  Maaaaehuaetta*  noder 
IT.  B.  Act  of  March  8. 1875,  for  the  remonl  of 
cause.  R. 

5.  A  suit  cannot  be  removed,  under  TJ.  8. 
Act  of  March  8,  1875,  for  the  reason  that  a 
controversy  Is  between  dtizens  of  dlffennt 
States,  unless  the  requisite  citiaenaUp  ex* 
iat,  both  when  the  aoit  was  broog^  aad 
when  the  petition  for  the  removal  was  UoA 
Authorities  cited.   U.  106 

6.  Petitioa  must  be  filed  In  the  Stals 
court  before  ori^  the  term  of  which  thecaw 
conld  be  first  tried,  and  before  the  trial  flwR- 
of.  Authorities  dted.  M.  NT 

Bbixfb  abd  Nona. 

Right  of  removal  of  oanse  wbece  parties  am 
citlaena  of  different  St»tea.   (Mass.)  SM 

Question  of  Jnriadletion  most  be  deler 
mined  In  Federal  court,  and  Is  not  waived  whca 
a  State  court  asserts  jurisdiction  after  a  props 
application  for  removaL   (Masa.)  9M 

Jurisdiction  of  State  court  la  ousted  caly 
when  the  requirements  of  the  statute  axe  com- 
plied with.   (Mass.)  906 

Entiy  of  record  Is  not  oecessaiT'  tm  tnmter 
of  jurisdiction.   (Mass.)  IN 

Thne  for  filing  petition  and  b(md. 

After  petition  filed.  State  conrt  haa  nojaiis- 
diction.   (Mass.)  90i8» 

Bute  court  may  judge  of  tufBrieary  sf 
bond.  (Mass.)  m 

The  fact  that  a  bond  has  not  been  ^tfrnrcd 
is  Immaterial.  (Umu.)  tK 

No  order  for  removal  is  nBceaaty. 
(Mass.)  9M.lfe 

Waiver  of  right  to  remove.-  (Mass.)  V6 

RENT.  See  Labou>BD  abd  TSVAltT.  UL 
REPLEVIN. 

I.  When  Lns;  PLBamm;  BnDUK^  nuo- 

TICB. 

IL  JuDOHKRT;  Dahagbs;  Borik 
Bsisn  ABD  Notbb. 
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I.  Wasir  Lns;  PLSAinna;  Etidbiks;  Pbao- 

TICB. 

1.  To  malntata  replerfa,  the  plaintiff 
vast  hav*  a  general  or  speeial  prop- 
erty in  some  particular  goods,  which  must  be 
deaeribed. 

Mmd  V.  Johnmm  (Oonn.)  688 
S.  The  action  of  reidevin  Is  founded  on  tort 
Thoe  must  be  a  tortious  taking  or  detention 
of  property;  a  mere  breach  of  contract  Is  not 
sumcient;  hence  it  is  no  remedy  to  enforce 
a  contract  or  recover  damages  for  Its 
Bonperformance>  Id. 

8.  Where  defendant  had  agreed  to  de> 
liver  bran^  of  a  certain  quality  to 
phuntiff ,  but  it  bad  never  been  swtarated  from 
otlier  brandy  and  set  arart  for  plaintiff,  and 
defendant  had  not  in  hts  possesdon  any 
brandy  exeemt  tlut  of  a  Ugaer  prooC  tbe 
action  of  reiuevtu  does  not  lie.  Id. 

4.  To  maintain  the  action  of  replevin,  plain- 
tiff must  have  the  right  to  immediate  poa- 
■eaaion  of  the  goods;  and,  In  the  case  of  im- 

Sorted  goods,  if  a  lien  attaches  for  the 
ntioB  due  thereon,  and  the  lien  is  not  waived, 
it  must  be  dtsch^ed  befoxe  the  action  will 
lie. 

Jlmfsr  T.  Pamom  (Mass.)  445- 

5.  A  chattel  mortgage  alone  Is  no  evl- 
dence  of  the  mor^agor's  titie  or  possessioa; 
but  if  the  mortgagor  be  In  possession  when  he 
makes  the  mortgage,  then  making  the  mort- 
gage is  an  act  of  dominion,  and  aome  erl- 
dence  of  title. 

Eanut  V.  Bndl  (Mass.)  800 

0.  Where  the  plaintiff  in  replevin  claimed 
title  on  the  ground  tlwA«  ailar  be  had  taken 
possession  of  the  chattels  under  a  mortgage, 
the  mortgagor  made  a  parol  release  or 
^t  to  him  of  his  equity,  it  was  pr<q>er  for 
the  court  to  refuse  to  rule  that  "  a  mortgagor 
of  chattels  has  an  Indefeasible  right  to  redeem 
as  between  himself  and  mortgagee,  unless  he 
has  parted  with  such  rt^t  for  some  new  con- 
slder^on,  or  unless  the  mortgage  baa  been 
dtdy  foreclosed." 

BtoM  T.  Jmk»  (Haas.)  1S4 

7.  Where  defendants  were  boaband  and 
wife,  and  the  goods  In  controversy  had  been 
faired  by  her  under  a  lease  provimng  that  if 
she  changed  ber  residence  the  lease  should  ter- 
minate, and  that  she  should  give  notice  to 
plaintiff  of  a  contemplated  removal,  and  re- 
turn the  goods  to  him,— In  such  case  the  hus- 
band, after  ho-  removal,  was  charged  with  the 
•une  duty,  and  his  refusal  to  retnm  the  prop- 
erty made  him  a  wrongful  bolder,  and  plaln- 
tiii  was  under  no  obligations  to  ^TenoUee 
or  make  demand  before  suit. 

Broxtm    Fbkknd  (Conn.)  558 

8.  In  an  action  of  replevin  for  sundry  arti- 
cles of  hotisehold  fumliure,  the  affidavit  In 
the  form  prescribed  by  statute  is  suffloioit. 
Where  tiie  goods  desired  to  be  replevied  are 
deserlbea  in  the  complaint,  and  tbe  affidavit 
attached  to  the  complaint  describes  the  same 
goods,  it  will  be  presumed  that  they  are  the 
goods  desired  to  be  replevied  until  the  con- 
trary appears.  Id. 

V.  A  deaeriptlon  of  an  instniment  as  an 
K.  a,  B.,  T.  m. 


"Emerson  Piano,  Style  C,  No.  80,064,"  with- 
out showing  what  the  description  means,  and 
withont  evidence  from  wfaich  It  mavbe  In- 
ferred that  there  was  only  one  of  this  nod  of 
piano,  is  not  snflelait  to  Idoati^  the  In- 
strument. 

Chaffee  V.  BlaUdaU  (Mass.)  127 

10.  A  plaintiff  in  replevin  cannot,  to 
prove  his  right  to  recover,  introduce  an  as* 
■ignmeat  of  a  lease  of  personal  property 
ftom  one  In  whom  he  has  shown  no  tlue  or 
right  of  possession,  and  firom  whom  be  baa 
shown  no  delivery  of  the  [miperty  to  him- 
se]£  Id, 

11.  Title  to  land  cannot  be  tried  di- 
rectly in  replevin,  even  Uiough  It  may  be  in- 
quired into  Incidentally  to  determine  the  own- 
ership of  chattels.   Authorities  dted. 

Daggett  v.  Daggett  (Mass.)  6M 

a.  JuoenBHT;  Dahassb;  Bohd. 

13.  A  Judgment  in  replevin  for  the  re- 
eoTcry  of  a  deed  to  land  can  not  estop  a 

nty  n?om  asserting  title  undw  such 
1   Id,  687 

18.  Restoration  of  the  property  with  interest 
on  its  value  would  not  furnish  an  adequate 
Indemnity  for  the  vrroiwfnl  taking  of  it  out  of 
plaltttUTs  possession,  where  the  property  sdzed 
was  household  furniture  In  daily  use.  Where 
a  plaintiff  la  replevin  recovered  damagee 
for  the  detention  of  such  property,  the  jury 
might  award  such  an  amount  as  they  should 
be  satisfied  the  use  of  the  property  was  worth 
to  the  plaintiff  during  the  time  of  it*  dslMi- 
tion. 

Boeton  Loan  Go.  v.  Mgtm  (Mass.)  511 

14.  The  officer  serving  the  writ  must  re- 
turn the  bond  taken  by  film,  with  the  writ. 

Such  production  of  the  writ  and  return,  and 
of  the  bond  with  his  acceptance  thereon,  to 
the  court  to  which  the  wnt  is  returnable,  is 
proof  of  the  execution  of  the  bmad*  uid 
that  he  accepted  it  as  sufficient 
Cbrter  v.  Dviggaa^  (Mass.)  701 

15.  In  an  action  of  tort  against  a  constable 
for  damages  for  accepting  insufficient 
sureties  on  the  bond,  to  prove  such  lasuffl- 
cieocy  It  Is  competent  to  show  that  plaintiff 
had  brought  suit  upon  the  bond,  and  had  been 
unable  to  realise  therefkrom;  and  the 
record  of  the  suit  and  return  of  the  officer 
upon  the  execution  Issued  Uierdn  la  admis- 
sible. Id. 

16.  Testlmonv  that  tlie  officer  serving  the 
execution  coula  And  no  pronerty  of  the 
prhicipal  or  sureties  In  the  bona,  is  sufficient, 
as  tending  to  show  that  they  were  insuffi- 
cient when  the  bond  was  taken,  aa  also 
upon  the  question  of  damages.  Id, 

17.  Pub.  SUt.  chap.  164,  g  13,  does  not  re- 
quire the  officer  to  have  the  sureties  on 
a  replevin  bond  approved,  but  renders  him 
liable  fbr  a  fUfure  to  exercise  a  reasonable 
dlseretioB,  ualesa  he  •ecnrea  the  approval 
of  the  defendant  or  of  a  master  In  chancery. 
No  new  oondition  is  Imposed  the  statute 
upon  the  plaintiffs  right  to  aaintmn  the  action. 

Btf»n»  V.  SmJat  (IbM.)  IM 


Digitized  by 


1068 


BBim  ASD  Non. 

Wbmu  Ilea;  tlUei  aeUon  not  Ua  for 
propw^  contracted  1w  And  agreed  to  be  de- 
llTered.   (Conn.)  104 

Plaintiff  must  recover  on  theetreoctb  <rffals 
own  Utle.   (Mass.)  447 

Title;  right  of  Immediate  and  exdualTe  pos- 
seasion.   (Mass.)  128 

Plaintiff  must  show  a  general  or  special 
property  in  the  goods,  with  a  rljdtt  to  inunedl- 
ate  and  ezdnslTe  poeBession,  atttMOMnnience- 
ment  of  the  salt.   (Maes.)  447 

Claim  by  plaintiff  of  title  under  peiol  gift  of 
equity  of  reaemption  from  mortgagor,  niass.) 

135 

Mortgagee  can  replevy  boat  from  thlrdparty 
who  sweaxa  be  owne  it.  and  takes  ont  United 
States  license  to  himself  to  oie  It.  Defendant 
cannot  assert  any^  ttrHi.   (Mass.)  205 

Sufficiency  of  eridaMa  of  tUle  and  pos- 
■ession.  (Uasa.)  800 

The  burden  on  plaintiff  to  jvore  Utle. 
(Conn.)  538 

Necesst^  of  daawad  brfote  suit.  (Coon.) 

654 

Requirements  of  wBdATit.  (Conn.)  B64 
Estoppel  by  jndcnent  In  replerio  for 
recoTery  of  deed  to  land,  from  asavling  title 
noder  snch  deed.   (Mass.)  689 

Heasore  of  dMMca*.  QSmu.)  612 
Bondf  approval  (Mass.)  126 
Liability  of  officer  for  huuffictenoy  of  sure- 
ties.  (MasL)  126,703 
Defendant  Is  not  obliged  to  accept  an  in- 
formal or  unapproved  bond  with  unknown 
sureties.   (Mass.)  12S 

REPLICATION,  See  FbBAonra,  18. 

REPORT  AMD  CASE  MADE. 

A  case  reported  bf  eonsent  Is  substantially 
a  case  stated.  (Uasa.)  416 

Brtrfs  akd  Notbs. 

Agreed  facts  waive  all  nsftttMw  of 
plsadiBs.  (Mass.)  440 

^^oentloaa  i^pent  court  may  consider  all 
questions  of  fact  and  law.   (Mass.)  749 

RESCISSION.  See  Baiucbnt,  1;  Con- 

TBACT,  IV. 

RES  OE8T£.   See  Etidkrcb,  VI. 

RES  JUDICATA,   Bee  Judombnt,  8. 

BESERVATXOS.  Bee  Dsra,  in.  d. 

RESTRAINT  OF  TRADE.  Bee  Con- 
tract, 12. 

REVENUE  LAWS. 

United  States  have  a  Um  against  the  owner 
for  duties  upon  Imptwtod  g^da  in  their 
custody,  although  the  importation  has  been 
made  bj  a  person  who  came  wroogfuHy  Into 
possession  of  the  goods.  Authorities  cited. 

Foteler  ^  Partnu  (fSxm.)  448i 
B.  E.  B.,  T.  nx. 


RUViBW. 

When  Judgment  Is  rendered  on  4ir^wH 
If  defendant  would  deny  the  facta  dedand 
upon,  his  remedy  is  by  rerlow. 

Bkuoh  t.  Wood  (Me.)  '  » 

RIOT. 

1.  A  eonvletloii  for  Munlt  mnd  bit 
terx  only  can  be  had  on  an  indictment  wluch 
chai:ges  In  one  count  a  riot,  and  an  assault  and 
battery  oommlUed  riotously. 

OommamoMUh    EaU  (Mass.)  S 

2.  Where  Mnreral  are  ehajc^|[ed  wUh  ilot 
and  assault,  a  vordlet  of  gnllV  of  MBwlt 
agninrt  two  cannot  stand.  Authi^UBi 
dtod.  a.  8ft 

Bbiefs  and  Notbb. 

Riot  Is  a  speciflo  offense;  and  nosanlt  sad 
battery,  charged  in  an  indictment,  nre  but  cir- 
cumstances descriptive  of  a  riot  and  In  aggia- 
ntlon  thereof:  on  acquKtal  of  rtot^  the  d^ 
fendants  most  lie  discharged,  unleas  tlien  k  t 
separate  count  for  amault.   (Mass.)  9t 

RIPARIAN  RIGHTS.    See  Wixsn 

AND  WATKBCOCBaEB, 

RIVERS. 

Stat,  of  1875,  chap.  900,  proridin|F  for  the 
proteotlon  of  the  bukn  of  the  Conneeli 
cut  River,  and  for  the  ■mortiouaont  et 
the  oacpoww  botw—  uie  oountiea  and 
towns  benefited  therein,  construed,  and  the 
rif^ts  of  the  parties  to  review  the  awards  of 
special  commlssionen  determined. 

Bo  County  Comrt.  of  Hamptkiro  Oo.  (Man) 

4SI 

BaiKFs  AND  Noise. 

Construction  of  Statute  of  187B.  dup.  SOB, 
for  the  protection  <rf  the  banks  of  tlieOonnecli- 
cut  River,  and  assessment  tA  ezpeaaei  tberetf. 
(Mass.)  m 

ROADS.  See  Wats. 

SALE.   See  Anihai.8.   2;   Caxuukb^  1; 

Contract;  Fbaud  and  Pbauduuxt 

CONVBTANCK;  iNTOXICATIKa  LiqUOBS: 
Taxss,  IIL;  TRAPgMARn,  S;  Ysndob 
AND  PdBCHASKR. 

1.  Where  defendant  rests  his  defease  of 
payment  to  an  action  for  purchase  price  of 
goods,  upon  the  transfer  of  stock  ^solute  oa 
fts  face,  plaintiff  may  oootrsdlct  this  by  oral 
ovldenee  that  the  stock  was  tnlcon  m 
eurlty  for  the  price;  and  a  tender  bock  of  tin 
stock  is  not  a  ccmdltion  preoadeat  to  the  rl^ 
of  action. 

Bvtman  v.  f  otwB  (Mass.)  T» 

2.  Book*  of  oriffiBal  entry  of  a  paitf, 
supported  by  the  suppletoiy  oath  of  a  pcnoa 
making  the  entries,  are  not  oompalent  evi- 
dence to  show  that  goods  were  sold  on  the 
orodit  of  dofendnnt. 

Aiaeandar  v.  Kaitar  (Mass.)  »6 

8.  The?  are  ndndsaiUo.  hawvwm,  to 
proTO  Uie  anle  nnd  didlnnr  <tf  goods. 

AuUiorities  cited.   U.  M 
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4  Where  Iob*  1b  a  third  party's  nillyard 
bare  been  sold  and  delivered,  there  1b  an  »c- 
eeptjuice,  when  the  vendee  has  taken  the 
logs  Into  his  absolute  control,  directed  aa  to 
tbiir  sawinr,  and  drawn  away  the  larger  part 
of  the  boards  made  from  them. 

SmiA  V.  Fuher  (Vt.)  834 

5.  A  reMTvatloD  in  a  deed  of  real  es- 
tate, of  crops  to  be  grown  thereon,  m  aecn- 
rlly  for  the  purchase  moner  of  the  land.  Is 
not  a  Qondltiooal  aale  within  the  meaning 

of  the  statute.   Rev.  Laws,  §  1993. 
BaUhOder  v.  Jmiuat  (Vt.)  879 
S.  In  a  contract  for  the  sale  of  books,  pay- 
ment to  be  made  In  instalmenia.  the  title 
not  to  pua  nntil  ftiU  payment*  with  the 
optkm  to  vendor  to  retake  the  property  if  anv 
Instalment  was  unpaid,  and,  on  any  Instal- 
ment becoming  due  and  unpaid,  the  remaining 
instahnents  to  become  payable  immediately, 
vendee  eannot  return  booka  in  discharge 
of  the  contract,  leaving  moet  of  the  Inatal- 
aents  unpaid. 
AppUten  V.  NanDoOc  Librixry  Corp.  (Conn.) 

644 

7.  OflSer  to  return  the  hooka  is  no  de- 
fense to  an  action  fi>r  the  nnpdd  Inatal- 
ments.  Id. 
.  8.  The  mere  fact  that  the  irarehaeer  of 
lumber  from  a  Arm,  with  which  be  had  dealt 
many  years,  is  ineolvent*  does  not  make  his 
purchase  invalid.  Bven  the  fact  that  he  Is 
deeply  insolvent  does  not  have  that  effect,  un- 
less he  purchases  with  no  Intention  or  expecta- 
tion of  paying;  for  If  there  be  no  dishonest 
purpose  there  is  no  fraud. 

DaUon  T.  Tkunion  (R.  L)  888 

0.  In  an  action  to  recover  for  sand  sold 
and  delivered,  evidenee  on  the  part  of  the 
purchuer  to  show  how  much  sand  was  used 
with  each  cask  of  lime,  and  how  many  casks 
of  lime  were  used  in  making  the  mortar,  and 
that  all  the  sand  was  used  therefor,  coupled 
with  testimony  of  experts  to  prove  that  the 
quantity  of  sand  could  be  measured  in  such 
manner, — HM,  admissible  to  prove  the 
qoaatitF  of  sand  furnished. 

JMtorv.iSM/CUass.)  18S 

19.  The  iBBue  hdng  whether  defendant 
had  ordered  the  goods  far  the  price  of 

which  plaintiff  sued, — Htid,  the  court  properly 
refused  to  submit  to  the  jury  a  postal 
card  signed  by  defendant, — "please  send  us 
piceof  counter  screen  like  draft, — for  the  pur- 
pose of  determining  whether  "pice"  was 
Intended  for  piece  or  price. 
Okena^Bigtlmo  WinWerktf.Borna  (Mass.) 

06 

BbIBFB  AMD  NOTBS. 

Bights  of  parties  under  contract  provldinff 
that,  upon  the  failure  to  pay  any  of  lasta£ 
ments*  all  shall  become  due,  and  that  seller 
may  retake  property  upon  failure  to  pay  In- 
ataUments.   (Conn.)  644 

Admissibility  of  parol  oTldence  to  show 
that  a  transfer  of  Aock,  absolute  on  its  face, 
was  for  collateral  security.  (Mass.)  780 

DeliTeryi  wdver  of  defect.  (Mass.)  114 
Of  Jogs.  (Vg  8S4 

K.  B.  B..  T. 
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GtuDge  of  poseesslon.  (Ibw.)  891 

No  time  being  fixed  for  pusant*  pmamp- 
tion  is  that  payment  was  to  be  made  upoB  de- 
Uvery.  (Mass.)  908 

Action  to  recover  for  sand  sold;  evidence 
to  prove  quantity  funUslied.   (Mass.)  189 

Innoccn*  pnreliMCr  for  value.  (Jiaaa.y 

138 

BAVIHOS    BANKS.    See  Baitkb  abi> 
Baxkih^  8. 

SCHOOLS    ANB     SCHOOL  DIS- 
TRICTS. 

I.  Teacher  and  PcpiIi. 
ii.  dlstuicts;  msbtinas;  scqoolhodsbb^ 
Taxes. 

l  tuchbr  a^d  pufzl. 

1.  A  sehoolmaater  may  Inflict  corpora) 
punishment  upon  a  pupil,  which  Is  not 
clearly  excessive  in  the  general  judgment 
of  reasonable  men. 

P&tlBm  V.  Nvtter  (Me.)  971 

2.  It  la  erroneoaa  to  Instruct  the  Jury  that 
the  schoolmaster  U  llabte  for  Inflicting  pun- 
ishment only  when  it  is  so  excessive  as  to 
excite  the  immediate  condemnation  of  all  men. 

Id. 

8.  An  Act  excluding  negroes  from  pub- 
lic schools  was  held,  to  that  extent,  to  he  in 
conflict  with  the  Fourteenth  Amendment. 
Authorities  cited. 

8ua»  T.  Duggan  (R.  L)  187 

II.  DuTBuns;  HEBTmos;  Schoox^ubbs; 
Tazbb. 

4.  A  notice  of  a  school  meeting*  in  the 
form  given  In  the  Rhode  Island  School  Man- 
ual, stating  the  time,  place,  and  purpoeeaof  the 
meeting,  dated  six  days  before  the  meetings 
and  signed  by  the  trustees.  Is  sufficient. 

HAiidv.  BohoUDia.  No.  J  (a  1)  689 

6.  Notice  of  time  and  place  of  annu- 
al  school  meeting  la  alone  required;  It  Is 
only  when  the  meeting  Is  special  that  the  ob- 
ject Is  required  to  be  Inserted. 

aealwn/yi.Hou>t(vtd(^l.)  681 

6.  A  notice  stating  the  object  of  a  spe- 
cial school  meeting  to  be  "for  the  purpose  of 
taking  action  in  runrd  to  the  collection  of  the 
tax  t&wS^  assessM,"  la  anfllclent  to  anthor- 
iie  tiie  election  of  a  eollectw  of  the  tax.  74. 

7.  A  notice  posted  on  a  board  fastened 
against  the  roadride  wall  In  the  district,  la 

gosted  in  a  *h»ublie  place***  wlthtu  Pub. 
tat.  chap.  62,  §6.  IcL 

8.  Although  the  record  does  not  state  how 
or  when  the  notices,  were  posted,  or  at  what 
hour  the  meeting  was  held,  It  Is  sufficient  if 
It  states  that  the  meeting  was  duly  noti- 
fied by  the  posting  ,of  two  notices  of  the 
time,  place,  and  object  of  the  meeting,  in  the 
district,  for  five  days  previous  to  the  day  ,of 
meeUng. 

Hou^nd  V.  jSsAfloI  Dial.  No.  J  (R-  !■)  686 

9.  In  condemnation  proceedings  to  ac- 
quire ImuI  for  the  oecUon  thereon  of  a 
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aghttolhow— ,  Pub.  Stat  chap.  66,  §  5,  does 
not  require  the  edection  of  the  site  to  precede 
the  Tote  to  build.  Id. 

10.  A  motion  to  qtuudi  can  be  granted 
odIj  for  defects  apparent  on  the  record.  Id. 

11.  When,  by  Laws  1885,  chap.  48,  a  school 
dlatrlct  is  a1>oli«hed  dnrlnff  the  pendeu- 
•cy  of  an  action  against  It  for  the  determla- 
ation  of  the  eonteated  loeatioa  of  ila 
■ohooUkonn,  the  defendant's  corporate  suc- 
«es8cv,  the  town  dlstriet*  bdng  the  defend- 
ant In  Interest,  should  be  made  a  deflmd- 
wnt  of  record,  and  should  have  notice  and  an 
opportunity  to  be  heard. 

Loverin  t.  SehootDMriet  (N.  H.)  62 

13.  B  entered  Into  a  contract  for  the  erec- 
tion of  a  ■choolhonse  before  Its  location 
had  been  determined,  and  Indnoed  the  loen* 
tion  upon  a  lot  near  his  residence,  and.while 
«rectiw  the  building,  acqnbred  title  to 
the  lot,  oeelKrini*  his  intention  to  con* 

the  property  to  the  district;  subsequent- 
ly he  received  payment  for  the  erection  and 
BUCfsessfully  urged  the  district  to  obtain  an  in- 
-surance  upon  t£e  building;  eight  years  after- 
ward, the  district  having  been  abdllehed  and 
«  town  becoming  Its  successor,  he  aaaerted 
ownership  in  the  same  and  effected  an  in- 
surance In  dIs  own  name,  subsequently  assign- 
log  the  policy  and  conveying  the  land  to  his 
wife,  through  a  trustee.  Bad,  these  facts  re- 
quired that  it  should  be  left  to  the  Jury  to 
determine,  whether  the  eeliooUionee  was 
the  personal  property  of  the  town. 
Bai<^uU«r  v.G?mmereicu  V.Aitur.Co.  (Mass.) 

879 

18.  The  approval  of  the  amount  of  a 
echool  tax  m  the  school  committee  may  be 

SIven  aftw  uie  tax  has  been  voted  by  the 
Istrict 

SetOurtf  Y.  Eowtaad  (R.  I.)  681 

14.  The  trustees  have  aothoritgr,  under 
Pub.  Stat.  chap.  C5,  §  4,  to  issne  a  warrant 
to  the  collector  requiring  him  to  collect  a 
tax.  Id. 

15.  In  an  action  by  the  collector  to  re- 
«OTer  a  school  tax  assessed  against  defend- 
ant,  he  cannot  object  that  It  does  not  ap- 
pear that  the  tax  was  raised  to  support  public 
schools  or  to  carry  out  the  powers  given  to  the 
district,  he  having  omitted  to  appeaL  Jd. 

BBIBF8  ABD  N0TB6. 

lUght  of  sohoolmaster  to  inflict  corporal 
panlshmont  apon  pui41,  and  llabUl^  when 

Jiunishment  is  of  such  a  nature  aa  to  cause  In- 
ury.   (Ma.)  271 

Whether  punishment  is  ezceealve  Is  for  the 
jury.   (Me.)  871 
Notice  of  annual  nho(d  meetluf.  '(R  I.) 

681 

Notice  of  special  school  meeting  must  state 
objecL   (R  1.)  681 

Time  for  approval  of  amount  of  school  tax 
by  school  committee.  (R.  I.)  631 
*  Right  of  trustees  to  issue  warrant  for  collec- 
tion of  tax.   (RI.)  681 

80IBB  FACIAS.  See  Bail  asd  Bbooo- 
imuioB,  7,  10. 

V.  B.  B..  T.  m. 


8BAMEN.  See  Shifb 

SEARCH  WABRAHT.   See  Iktoxku- 
INO  LiquoRB.  II. 

SEA  SHORE.  See  Wateba  axd  Wim 

COURSES.  8,  0. 

SECOND  j£OPARDT.   See  Cbdcoui 
Law,  III. 

SEISIN  AMD  DISSBUni.   Bee  Idic- 
TATioR  or  AcnoHB.  I. 

SEIZURE.  See  iNTOXiCATinG  I^uoM,  IL 

SERVANT.    See  Masteb  akd  Bbbtaxi 

SERVICE.   See  Mabtkb  Aim  Sbkvabt,  L; 
Wbit  aud  Process. 

SET-OFF   AND  COUITTERCLAIH. 

See  AooouHT,   1-4;    FBDiaFAL  ibd 

AOBHT,  10. 

1.  Fiedler  cannot  recover  In  assaniprit, 
as  money  bad  and  received,  nor  by  set-off,  the 
value  of  seenritles  pledged,  when  thev  have 
been  tortionslj-  dealt  with  br  pleegee, 
unless  he  has  reduced  tlie  Mcariaes  to  moeej 
or  Its  equlnlent. 

J^eteMry.BartMHOiB.)  HIS 

2.  Damages  for  a  breaeh  of  eoxtract 
of  pledge  by  pledgee  cannot  be  allowed, 
hiy  way  of  reeoupment.  in  defense  lo  ft 
suit  by  him  to  recover  the  debt  from  idedgiff. 

U. 

Bbxbfs  akd  Nom 

A  claim,  to  be  available  in  tetr<M,  mat  it 
due  and  payable  when  action  was  commescwl 
(Me.)  Ml 

Conversion  by  pledgee  as  defense  to  u  k- 

tion  brought  hj  him  to  recover  debt  (Me.) 

Failure  of  consideration  Is  matter  of  d^ 
fense,  not  ol  offset  or  counterclaim.  (Hsa.) 

lib 

SETTIiEHENT.  See  Accobd  axd  SATS' 
rAonoB;  CoMFSumsa, 

SEWERS.  See  Dbadtb  abd  Sewbh. 

SHERIFF. 

1.  A  sheriff  ms^  maintain  an  actios  «s 
his  depnlg^s  bond  for  expenses  la  wak^ 
lag  a  delrase  to  a  suit  against  hin.  crow- 
ing out  of  such  deputy's  dmngs.  thom^  the 
defense  was  that  Uie  depu^  had  settled  isd 
paid  the  claim  sued. 

White  V.  Blak6  (Me.)  8S 

3.  The  discharge  of  the  deputy  In  bask- 
mpteyi  prior  to  the  time  of  incumag  the  ex- 
pense by  uie  sheriff,  is  no  defense  to  stck 
suit  ^ 

BBIBVS  abd  NOTBtL 

Serrlee  of  prooees.  (Han.)  SIS 
Sureties  of  sheriff  an  not  IliNe  upas  Ut 
official  boud,  for  depo^  at  nonqr  la  ues  « 
ball.   (Me.)  W 
Right  to  action  by  aherlff  on  bud  of 
depn^  for  bresdi  thereof,  ^fe.)   81^  M 
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Deputy  having  pleaded  performance,  and  no 
«fl]cial  neglect  being  proTed  by  the  ahniff,  on 
whom  U  the  bordoi,  Judgment  moat  be  for 
deputy.    (Ue.)  8W 

SHIPS  Ain>  SHIPPING. 

1.  The  owners  of  a  vessel  are  liable  to  the 
seamen  for  datajbgea  for  alckneas  caused 
by  the  necflect  of  the  master  to  provide 
them  with  proper  f!o«d»  medichwa,  ^me- 
juice,  or  other  antiscorbutics. 

Baxier  v.  I>o«  (Miss.)  105 

a.  Evidence  of  dallar  slekneM  of 
others  of  the  crew  on  board  the  ship  at  the 
same  tfme  tliat  the  plaintiffs  were  sick  Is  ad< 
tnisalble  to  prove  that  the  {novisiona  served 
to  the  crew  were  unsuitable  and  Insufflcient, 
and  tliat  the  sickness  was  caused  by  the  want 
0/  aati-soorbuties.  Id. 

8.  When  the  writ  Is  iasaed  K{falnet  the 
owners  of  a  vessel  l^fletitiona  luunes, 
and  the  defendants  mppemr  and  defend,  it 
must  be  presumed  that  Uie  true  owners  have 
defended,  aod  It  Is  wuiecenasry  to  prove 
their  owneraUp.  li. 

4.  The  owner  and  master  of  a  ship  are 
obliged  to  provide  for  the  metenanee  of 
the  mariners  in  such  manner  as  the  positive 
law  of  their  country  enjoins.  Autnoritles 
cited.   Id.  106 

6.  The  owner  of  a  vessel  is  responsible 
for  the  direct  negU^noe  or  any  wrong- 
d(rfng  of  the  asMter*  which  Is  done  by  tlie 
latter  in  the  discharge  of  his  duty  and  under 
tiie  Buthori^  given  him  as  master.  Id. 

6.  The  statute  does  not  prevent  recourse  by 
seamen  to  the  common-law  right  of  bring- 
ing* suit  for  damages  sustained  by  them  from 
the  wllfull  and  negUg^t  conduct  of  the 
master  or  owner.   Authorities  oiled.  Id. 

7.  The  contract  seanten  enter  into  may  be 
enforced  to  recover  wages*  against  tike  owner, 
m.'ister,  or  vessel.   Authorities  cited.  Id. 

8.  The  nubster  and  part  owner  of  a  vessel, 
who  had  contracted  for  a  voyage,  left  the 
vessel  before  the  completion  of  the  voyage, 
for  an  lusuEBt^ent  cause;  the  ssate.  who  was 
under  a  separate  contract  for  the  voyage,  oh- 
laiaed  bis  discharge  from  the  vessel  at  the 
«ame  time.  EM,  in  a  suit  by  the  muter 
against  his  co-owner  for  an  accounting,  that, 
while  the  master's  leaving  may  have  remotely 
contributed  to  Uie  maters  leaving,  yet  the 
damages  austalised  In  coosequowe  were  too 
remote  to  be  Included  In  the  recoupmoit  of 
dftmages  tor  the  mMter*a  broach  of  con- 
tract. 

iimith  V.  Osbom  (Mass.)  809 

9.  Whore  three  or  more  owners  in  a 
vessel  insure  their  several  Interesu  together, 
in  the  name  of  one,  who  collects  the  Insurance 
thereunder  for  a  loss,  each  of  the  others  may 
maintain  an  action  for  his  proportional 
part  of  the  Insurance  money  agamst  the 
one  so  collecting  IL 

Qrajf  V.  Buck  (He.)  238 

10.  Where  one  contracts  to  bnUd  a 
steamboat  to  ply  on  the  coast,  which  shall 
be  able  to  make  fifteen  miles  an  hour,  and  ' '  to 
make  a  trial  trip  at  sea,"  at  time  of  delivery, 

H.  B.  R.,  T.  m.  Qg 


the  measorement  must  be  in  marine 
miles. 

BoeJckmO,  Mt.  D.  dt  S.  S.  0».  v.  Fiimden 
(He.)  MS 

11.  The  words  "ssIleB"  and  « knots** 
are  used  In  marine  cases  as  oonvertible 
eqal-valent  terms;  the  word  "  knot"  Is  more 
commonly  employed  to  denote  the  rate  of 
speed,  and  the  word  "mile"  to  express  the 
distances  accomplished  by  speed.  Authori- 
tlesdtBd.  a.  846 

Bhibps  Aim  NoTSS. 


License.  (Mass.) 
Ri(^t  of  master  to 


206 

olBeer.  (Hbss.) 

SIO 

lUght  of  mate,  upon  being  discharged  by 
United  States  consul,  under  U.  8.  Rev.  Stat. 

4580-468S,  to  three  months'  eztn  wages. 
(Mass.)  ^10 

Right  of  master  of  vessd  to  procure  all 
necessary  supplies  i  UaMli^  of  owner. 
JViXtf.  105 

Owner's  liability  for  master's  contracts  to 
provide  proper  food  and  medicines  for  sea- 
men.  (Mass.)  105.   Jibte.  109 

Burden  of  proof  is  on  owner  to  show  that 
ship  was  furnished  with  a  sufficient  medldne 
chest   JTotA.  lOS 

Olafm  ttx  damages  Is  governed  by  nites  of 
maritime  law,  and  analo^es  of  municipal  law 
are  not  necessarily  appllcaUe.   Note.  105 

Upon  neglect  to  furnish  proper  treatment  to 
Injured  seamen,  vessel  may  be  held  for  conse- 
quential injuries.   Ifota.  lOS 

Carelessness.   Ifote.  105 

Issue  of  writ  against  owner  of  vessel  by 
flctltiOQB  nonu;  proof  of  ownership.  (Mass.) 

106 

Maritime  contract ;  contract  for  build- 
ing a  ship.  (Me.)  848,844 

Marine  mile.   (Me.)  848,614 

Separate  interest  of  an  owner  In  nuddng 
up  uf  the  accounts  Ixy  which  his  ahaie  of  the 
proflta  la  to  be  ascertained.  (Me.)  288 

Mortgage  of  boat  to  be  recorded  in  i>lace 
of  residence  of  mortgagor.  (Mass.)  905 

Mortgagee  can  replevy  boat  from  thlrdparty 
who  swears  he  owns  It,  and  takes  out  United 
States  license  to  liimself  to  use  It  Defendant 
cannot  assert  any^  tartU.   (Mass.)  905 

Contracts  for  passage  in  a  ship  de- 
signed to  sail  from  Panama  to  San  Francisco 
were  not  aviHded  by  the  burning  of  the  ship, 
as  the  owner  should  procure  snother.  (Mass.) 

779 

A  diip  was  warranted  to  depart  with  con- 
voy; parol  evidence  was  held  admissible  to 
show  "at  what  place  for  such  a  vc^age  con- 
voy was  usually  taken."  (Me.)  844 

SIORATURB.    Bee  XnroxioATino  Lx- 

<)DOBS.  60. 

SLANDER.  Bee  LiBBL  ard  Blahdbr. 


SLEEPING-CAR  OOKPAIIIE& 
Cabbubs,  U.  b. 
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Spbcul  Law8 — State  akd  State  Ovfickb. 


SPECIAIi  XiAWS.  Bee  CoNBrmrnoNi.L 
Law.  L 

SPEOIFIO  PERFORMANCE. 

1.  A  memorandiuB  signed  by  defendant 
stating  that  he  has  reeelvMl  from  plalatlfit  a 
oert^D  •am  of  money  In  full  for  one  undi- 
T}ded  quarter  interest  In  and  to  a  certain 
spedflM  lot  of  ljuicl*  and  thai  he  igrees  to  pay 
over  to  phUntiff  one  qoarter  of  the  net  pro- 
oeeds  wnenerer  he  may  m^  sale  of  thesame, 
does  not  entitle  plaintiff  to  a  eenveyanee 
of  an  undivided  quarter  of  the  land,  but  only 
to  receive  a  quarter  part  of  the  proceeds  on  the 
sale  of  Uie  land. 

King  v.  MiUani  (R.  I.)  627 

2.  P  and  C  entered  upon  a  joint  enterprise 
for  the  manufacture  of  certain  garments,  under 
a  written  contraet  which  could  be  termi- 
Bftted  either  par^  npoB  slirty  days' 
netiee  In  wilting,  Cto  fuhve  tbepviiilege 
of  pnrchfcsiog  wtthlo  the  limit  of  time  of 
such  notice,  If  F  should  give  the  notice.  It  ap- 
pears that,  before  the  agreement  was  executed, 
the  parties  discussed  whether  the  time  should 
be  fixed  at  thirty  or  sixty  days,  and  tbatC  was 
eeq^li^ed  asa  manager  of  the  business,  etc 
P  gave  dztv  days'  nouee  to  C  to  leave  his 
employjana.  after  the  expiration  of  thirty  days^ 
C  asked  for  an  extension  of  time  for  thirty 
additional  days,  ffeld,  that  C  could  not  ex- 
tend this  time  oy  writing  to  P  on  the  last  day 
of  the  time  limited  that  he  bad  decided  to  pur- 
chase, when  the  evidence  shows  that  he  did 
not  offer  to  complete  the  purchase,  and  was 
not  readv  or  able  to  do  so  within  the  dxty 
days,  ana  he  could  not,  upon  the  facts  stated, 
maintain  a  bill  for  specific  performance. 

Garter  v.  Pimpt  (Mass.)  907 

8.  Where  vendee  agreed  to  pay  for  land 
'  'within  ten  days"  from  the  date  or  the  contract, 
it  was  held  time  was  of  the  esaence  of  the 
contract,  as  the  land  fluctuated  in  value  from 
day  to  day.   Authorities  cited.   Id.  010 

4.  Time  may  be  made  of  the  essence  of 
a  contract  in  equl^  by  clear  manifestation  of 
the  parties  in  the  contract  itself,  by  subsequent 
notice  from  one  parly  to  the  other,  by  laches 
in  the  party  seeking  to  enforce  it,  or  by  a 
diange  in  the  value  of  the  land,  or  other  cir- 
cumstances which  would  make  a  decree  for 
the  specific  performanoe  Inequitable.  Authori- 
ties cited.  Id. 

ti.  Specific  performance  will  not  be  decreed 
when  the  evidence  Is  conflictlnaf  and  un- 
aatMairttHy,  and  the  agreement  Itselfls  unrea- 
sonable. 

V.  BuO&r  (Ma)  278 

6.  An  agreement  to  renew  a  contract 

Is  a  proper  subject  (or  a  decree  ot  spedfio  per- 
formance. 

Flojfd  V.  atom  (Mass.)  748 

7.  That  a  contract  of  renewal  was 
with  copartners  will  not  prevent  its  enforce- 
ment for  the  benefit  of  one  of  them,  after 
the  diaaolntion  of  the  copartnership,  where 
the  contract  contained  the  provision  that,  in 
case  of  the  termination  of  the  partnwshlp, 
the  partner  succeeding  to  the  business  might 
oonUnue  by  himself  alone.or  by  a  new  partner- 
ship satiisfactory  to  the  defeauunt.  li. 
s.  X.  B,,  T.  m. 


Bbibfs  add  Notes. 

Time  of  the  eeeenee  of  the  eontnet. 
(Mass.)  906.  m 

Aflfreement  most  be  unambiguous,  f  onnd- 
ed  on  valuable  consideration,  and  fliir  laA 
just  In  aU  Its  parts.   (He.)  m 

Not  decreed  where  contract  vague  and  on- 
certain.   (Mass.)  74» 

Mntnality.  Only  decreed  when  contract 
binds  both  parties.   (Uass.)  7tt 

Part  of  contract  not  enforced  nnleas  clea^ 
severable  from  remainder.   (Haas.)  74 

Of  agreement  to  review  contract;  perfiwm- 
ance  of  conditions  precedent   (Mass.)  7tf 

Oomplidnant  must  satisfy  the  court  that  be 
was  ready  to  perform  his  part.   (Haas.)  m 

Where  want  of  means  was  the  causeof  dday,. 
performance  was  refoaed  at  suit  of  purdiaaer. 
(Mass.)  9S» 

Equity  will  not  enforce  a  Toliuitaxy  con- 
tract to  convey.   (Conn.)  875 
Contracts  within  the  Statnte  of  Frandat 

performance.   (He.)  278 

SPENDTHRIFT.    See  Ooakdeas  ixn 
Wabd.  a. 

STATE  AND  STATE  OFFIGER.  See 

PUBUO  LaKDS. 

1.  Intoxicating  liquors  Intended  for  sale  on 
terrltorj-  ceded  to  the  United  States  it 
the  National  Soldiers'  Home,  at  Togus,  Jbine, 
over  which  the  State  has  retained  no  Ja> 
riadletloB  enept  for  service  of  procea  tot  of- 
fenses committed  without  that  territory,  are 
not  liable  to  seizure  while  In  transit  from  so- 
other State  to  that  place. 

Btatey.  Intoneating  Liquart  (Me.)  0 

2.  To  give  the  superior  conrt  Jorlsdle- 
tion  of  a  claim  apUnat  the  Common* 
wealth,  under  Pub.  Btat.  chap.  195,  g  1,  the 
claim  must  be  fbr  the  pigment  of  nM>ney  in 
accordance  with  a  contract  made  by  the  Com- 
monwealth, and  not  a  claim  for  damages  for 
^ot  performing  a  promise  In  accordance  witb 
tbe  contract. 

t^samv.  ClnRfiMm»MftA(HaiB.)  71S 

8.  A  claim  thai  the  Commonwealth  rela* 
borse  a  town  for  expenses  incurred  in  the 
support  of  a  State  pauper  Is  not  founded 
upon  a  contract  for  the  payment  of  money, 
within  tbe  meaning  of  Stat.  1879,  chap.  35^ 
so  as  to  give  to  the  superior  court  Jnriadi^ 
tion* 

Inhab.  (^Uxtford  v.  OommontDeaWi  (Man.)  781 
4.  Acts  1884,  No.  11,  grantins  aid  from 
the  State  to  a  town  exeeseively  burden* 
ed,  in  building  Its  bridgea.  directed  the 
auditor  to  draw  orders  on  the  State  inn- 
surer  for  tbe  amount  required  by  Judgmeott 
rendered  by  the  courts  against  the  Steteln  pro- 
ceedings under  the  Act;  at  the  same  sesrioo  i 
genentl  ai^sopriatlon  Act  was  psaaed 
"for  the  purpose  of  paying  such  demsixh 
against  the  Btate  as  may  be  allowed  by  tiie  so- 
ditor  of  accounts. "  BuA,  that  the  s^tote  doM 
not  Tkdate  OonsL  chap.  11,  §  17,  piOfidiK, 
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that  "no  money  shall  be  drawn  out  of  the 
treasury  unless  flrat  tipgnipriateil  by  Att  of 
the  Legislature." 

Tmvn  cf  BighgaU  v.  State  (7t.)  819 

6.  Such  Act  is  general,  and  applies  to  all 
highways  under  like  cooditions,  ana  doea  not 
violate  the  principle  of  equal  taxation. 

Id. 

6.  A  town  is  not  entitled  to  assistaaee 

from  the  State  to  build  or  rebuild  Its  Mdr 
under  Act  of  1884,  No.  11,  when  the 
eonunlsaionerB  foil  to  And  and  rqiort  that 
the  town.  Independent  of  its  Indobtednese  vol- 
untarlly  incuixed  in  the  aid  of  a  railroad, 
would  M  **exees«iTely  bnrdened'*  br  be- 
ing required  to  build  litem.  Bach  Indebted- 
ness  la  not  an  element  to  be  takei  into  to- 
count 

TotBn  of  Shiidon  ^.  State  619 

7.  Where  the  ^vernor*  ■eeretaxT'  of 
■tate,  and  attorn^^-Ceneral  were  by  law 
appointed  to  eoont  the  Totes  upon  the 
passage  of  a  proposed  constitutional  amend- 
ment, declaiing  that  the  manufacture  and  sole 
of  intoxicating  liquors,  to  be  used  as  a  bever- 
age, shall  lie  prohibited,  and  the  governor  was 
directed  to  annonneo  the  reralt.  and  the 
law  provided  tha^  If  the  amendment  was  ap- 

firoved  by  three  flfths  of  the  electors  voting, 
t  ahoald  be  declared  to  be  a  part  of  the  Coq- 
stitutionof  the  State;  a  bill  filed  maHng  the 
persons  holding  such  offices  defendants. 
Doth  as  individuals  and  as  officers,  alleging  that 
the  amendment  had  n6t  been  legally  passed, 
and  asking  discovery,  although  ffied  be- 
fore the  proelanauoa  of  the  governor  an- 
nouncing ita  adoption,  will  be  treated,  on  a 
bearing  after,  on  demurrer,  as  though  filed 
»lter  such  Moelamation  was  Issued. 
SatOey  r.Wetmore  (R  I.)  138 

8.  Such  a  bill  does  not  entitle  the  com- 
plainants to  relief  against  the  defendants 
as  State  officers,  for  the  defendants  can  do 
no  act  to  affect  the  complainants  until  after  the 
Judgment  of  a  court,  and  then  only  in  aid 
thereof.  The  votes  having  been  counted,  as  to 
that  du^  tbey  axe  fundi  offieHa;  and,  tf  it  was 
their  duty  to  canvass  the  votes,  and  decide  up- 
on their  legality,  the  court  cannot  compel  them 
to  a  re- performance, — the  duty  being  judicial, 
to  be  performed  according  to  tlieir  judgment, 
— nor  can  it  review  their  declsloQ.  If  the  act 
lias  not  been  pntormed,  the  coart,  sitting  In 
chaaceiy,  cannot  compel  performance  nor  aa- 
sume  the  duty  Itself.  JO. 

9.  Sudi  a  Ull  eaanoi  be  nuOBtalned 
against  the  defendants  as  indiTfdnalsi 
for  the  parties  oomplalnanls  and  defendants 
hold  no  relation  to  each  other  by  vbtue  of 
which  a  decree  can  apply  between  them.  Id. 

10.  If  an  act  be  vi^d,  the  court  has  no 
jurisdiction  in  equitgr  to  entertain  a  suit 
against  the  defendants,  merely  because  they 
have  made  a  nugatory  count  of  votes  or  have 
issued  an  ineffectual  proclamation.  id. 

Bbibfb  akd  Notbs. 

The  Slate  can  acquire  seisin  or  possession  of 
land,  for  breach  of  conditimi,  by  matter  of 
record  only.  (Me.)  880 
s.  E.  K.,  V.  m. 


Duties  imposed  by  a  statute  upon  govern- 
or, secretary  of  state,  and  attorney-general.  In 
counting  ballots  upon  proposed  oonsUtntional 
amendment,  require  exerdae  of  Judgment  and 

discreUon.   (R.  I.)  18» 

Supreme  court  has  no  jurisdiction  overgor- 
emoT  as  head  of  executive  department.  (It  I.) 

189 

Aetion  hf  and  against  State:  Jurisdiction. 
Qtam.)  m,  780 

JmladlcttoB  of  snperior  eonrt  of  dalttis 
against  the  Commonwealth.  (Mass.)  779,  781 , 

78a 

A  State  statute  prohibiting  the  sale  of  In- 
toxicating liquors  will  not  apply  to  territory, 
within  the  State,  ceded  to  the  United  States. 
(Ha)  4» 

STATUTE  OF  FRAUDS.  See  Fiutjxw, 
Statttth  ot, 

STATUTE  OF  LIHITATIOHa  See 

LnuTATioir  of  Actions. 

STATUTES.  See  Adultbration,  3;  CoH* 
armmoHAL  Lav;  IiraoxiOATnia  Li- 

QD0B8,  L 

1.  In  the  latevprvtetlon  of  a  statute,  a 
court  mut  look  to  the  language  of  the 
law. 

8tat»  V.  Ihiggm  (R.  I.)  187 

2.  If  possible,  all  parts  of  the  statute 
should  be  viewed  in  connection  with  the  whole, 
and  made  to  liarmonise  so  as  to  give  a  sen- 
sible effect  to  each.   Authorities  cited. 

OmmomMolth  v.  Bari>er  (Mass.)  903 
8.  The  different  portions  of  a  sentenoe  or 
diflGeremt  aenteaces  are  to  be  reforred 
reqwctlYelr  to  the  other  portions  or  sen- 
twaees  to  vrUcb  they  respectively  relate* 
even  if  strict  grammatical  construcnonihould 
demand  otherwise.  Autborltlea  cited.  Id. 

4.  Where  sections  In  each  of  several  stat- 
utes are  complete  in  themselves,  and  are  sub- 
stitutes for  each  other,  they  stand  like  Inde- 
pendent enactments. 

OcmmtmweaUh  v.  KennMon(M»a».)  868 

5.  Statutes  are  in  pari  materia  which  re- 
late to  the  same  person  or  thing  or  to  the  same 
class  of  persons  or  things.  AntborittssdtedL 

T&anof  Sighgatsv.  State  (Vt,)  820 

6.  Statutes  in  pari  materia  are  to  be  read 
and  eonstraod  togetber  as  If  thqy  formed 
parts  of  the  same  statute,  enacted  at  the  same 
time.  Authorities  dted.  Id. 

7.  A  statute  may  lawfully  correct  or  anthor- 
Im  the  correction  of  existibig  dofSsets 
fbraa.  Authorities  dted. 

Sott  T.  Saimpton  Mfi.  Oo.  (Mass.)  lOi 

BbIKFB  and  KOTEfl. 

Constmctlon  Is  for  court  (Mass.)  S14 
As  a  whole.  (Mass.)  789 
Leading  to  absurd  consequences,  avoided, 

(Mess.)  188 
The  Intention  of  the  Le^slature  is  to  prevail. 

(Mass.)  779 
Presumption  that  Legislature  Intended  most 

beneficial  consirucUon.  (Mass.)  788 
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To  ucertain  the  meaning  ot  •  itatnte,  prior 
•UtutcB  relatlDg  to  the  Mune  mbleet-BUitter  may 
beconildered.  (Mhs.)  788.  89ft 

If  general  meanlDg  of  a  statute  li  Inoonsiitt- 
«nt  with  literal  Import  of  any  particular  clause 
thoeof,  such  dauae  must,  if  possible,  be  cod- 
stnied  aocordiDg  to  the  siurlt  of  the  Act. 
<M&ss.)  889 

When  w(vds  are  not  precise  and  clear,  such 
construction  will  be  adopted  as  shall  appear 
most  reasonable  and  best  suited  to  accomplish 
the  objects  of  the  statute.  (Uass.)  903 

Where  any  particular  oonstroctian  would 
lead  to  absurd  conaeqoences,  U  will  be  presum- 
ed that  some  exceptifm  or  qualiflcation  was  in- 
tended by  the  Legialature  to  avoid  such  conclu- 
sion.  (Ham.)  909 

The  language  is  not  to  be  enlaced  or  limi- 
ted hj  oonstmction,  uoless  Its  effeot  and  plaia 
meaning  require  It.   (H&s.)  798 

Every  clause  shall  be  presumed  to  have  been 
intended  to  have  some  ofecL   (Mass.)  780 

Bvery  word  in  a  statute  shall  be  imnuned 
to  have  a  meaning.  (Mass.)  807 

Word  "mi^,"  as  used  In  Oonaecticut  Prac- 
tioe  Aot,  not  oonstnted  as  Impsratlve.  (Ctmn.) 

S5i 

The  word  "may  U  sometimes  coistmed 
«qaiTaIentto"diaD.'*  (Hasa.)  807 

The  word  "otherwise"  can  only  Include 
OOagfi  ^/u$dm  ffMsrii.  QSmm.)  788 

Where  the  construction  of  a  statute  is  doubt- 
ful, an  argument  from  IncoiTenlenoe  will  have 
weight,  mwu.)  807 

Construction  taking  awajr  eoaunon-law 
rla>ht  avoided  when  iuoh  mtentlon  is  mani- 
fest  (Mais.)  18«,  440 

Statute  impodng  restrictions  nponinbde 
strictly  construed.   (Mass.)  186 

Bemedi*!  statutes  should  "be  liberally  con- 
strued.  (Mass.)  779,  781 

Construction  Is  extended  to  other  cases  with- 
in the  reason  and  rule.   (Mass.)  779 

Criminal  statutes  are  liberally  construed  In 
favor  of  accused.   (Me.)  029 

Pennl  statutes  are  strictly  construed. 
<N.  H.)  61 

Where  statutei  are  ImperatlTa.  ^lass.) 

777 

No  retroaetiT*  effect  will  be  given  to  a 
statute  unless  such  tntentfon  Is  expressed  In 
terms  or  arises  by  a  nee  canary  Impllcadon  from 
the  nature  of  Its  provlsionB;  and  this  Is  espe- 
cially true  when  r&htfi  are  thereby  taken  amy 
or  loitrlcted  in  thdr  assertion.   ^lasB.)  188 

Bepeal;  effect.  (Me.)  288 

A  repealed  statute  cannot  be  the  sabjeot  of 
amendment  or  repeal.   (Mass.)  868 

STATUTES  AKD  CONSTITUTIONS 
CITED,  CONSTRUED,  ETa 

England. 

4  Edw.  in.  Action  ee  deUeto;  aurrtval  411 
S8  Hen.  VIII.  1581.  Jury  trial;  sewer  as- 
sessments 689 
89  Car.  XL  e.  7.  Sunday  88B 
4S£liz.  c.  2,  §7.  Fnupersi JtMM  tomi  772 
s.     B.,  T.  m. 


4&SAnii^c.l8,gS7.  Jotut  tensiits  and 
lenanta  In  «aat- 
mon:  aoooont  fK 
17ftl8YIeLcl04.S109.  Merch«Qt  Ship- 
piiw  Act;  provisi<«s  for  aafe^ 
sniff omfnTt  nf  snainfin  101 
SOftSl '^nct  c.124.  Heidisnt  sesmsn; 

lim^nica  lOt 
48  ft  44  yiot.c.  42.  Employer's  LUblHty 

Act  9M 
48  *44TIeto.4B,S9^  Bape  of  child  IM 

United  StatM. 

OontUtwtion. 
Aitl,g8L  B^ulationsof  interstate  com- 
merce 458 
Amend.  %L  Immunities  of  dtiaens;  due 

process  of  law  960, 8H 

Banted  SUUutea. 

g883.  Evidence;  equi^  and  admiralty 

cases  SK 
1009.  Court  of  claims;  jurisdiction  W 
4780,  4786.  Penalonii:  fees  61 
0480.  Pensions;  illegal  fees  61 

Statutm  at  Larfft. 

1864,  Junes.  National  Current  Act  GO 
187S.  March  8  (18  St.  470).  Bemoval  of 

cause  901 

CoBMctiewt* 

Bunted  SUUvim. 

Page  898, 9  88.  Ballroads;  crosdnBi  801 
894,  i  80;  BaOroads:  bridges  809 
690,g41.  lBtoxicati]iigli4aon;in««al 

sals;  fine  SSI 

Lam. 

1868,  p.  45.  Replevin;  affidavit  OliSSS 
1864.  p.  78.  Replevin;  affidavit  5B6 
1878,  p.  810.  Gonmlxacy  to  hinder  woA  866 
1881.  c  99,  gL  Witness:  transseOoM  with 

decedent  149 
1881.  c.  101.  Taxes;  actions  for  044 
1682,  p.  180.  Intoxicating  Uqumrs;  sale  if 

•ample,  et&  651 
1688,  p.  981  Railroads;  grade  oroseings  89 

1885,  cn0,g98.  Tsstsmentaiy trusts; n- 

candes  636 

Special  Lau*. 

Tol.  4.  p.  1066.  Bridgeport  Water  Oa  111 
6,  p.  180.  Bridgeport  Hydraulic  Ca  30 
1884,  p.  10S6.  Hartford ;  Asylum  Sl  ;  lafl- 

road  bridge  258 
1880.  p.  6026.  Hartford;  Asylum  St.;  rafl- 

road  bridge  M 

1886,  p. 981.  Hartford;  Aqrlom  St;  ra^ 

road  bridge  2S9 

QaufoL  BaMu. 

Pagel08,g4.  Taxes;  fist  by  assessor  64S 

872,  g  0.  Descent  and  dbtribntion  ISI 

897,  §2.  Factorizing  Process  Act  5S 

484,  g2.  Replevin;  affidavit       5M,  OH 

487, |9.  Replevin ;pOBsesrioa  W 

ni.  Bonday;  se^u  Inidiieas  W 

New  Hampshire. 

1886,0.48.  School  district;  aboUttoB  ■ 
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C.76,$9l  Cities; d«fecthre wayi; notice 
IM,  §  14.  Mortgage;  foioclonm 
188,^1-8.  Homestead;  oonTflTtiiM 

OtffMraj  8taMe$. 
C.8S,gflu  Bilk  and  notes;  awslgnincnt; 

notice 


167 
168 
168 


118 


OoruUMiion. 
DecL  Bi^tBj  6.  Bifhts  of  accused  241 
Art  1,  g  S.  Warradte;  oath  or  afflnnatlon  244, 

688 

8tatvt6$. 

817.  c.  890,     1,6.  Probate  Jadge;  Inter- 


est 


607 


8Sl,c31,gd.  Probate  ludge;  dlsquallfl 

cation;  Interest  607 
881,  c.  88.  Will;  attestation  611 
8Sl,c61.  Probate  court ;Jiirl»dlcti(ni  608 
881. 1  Bm.  Laws,  c.  71,  g  8.  IMroree;  cru- 
elly 171 

63S,  c.  188.  Probate  judge;  Interest  608 
834,  c  208.  State  lands;  sale  881 
828,0.888.  State  lands;  sale  881 
829,0.440.  Divorce;  desertion  171 

880,  c.  466.  Divorce;  desertion  171 

881,  c  510.  State  lands;  sale  801 
~  \  c  80,  §  3.  State  lands;  sole;  lien  881 

I.e.  844.  Attachment;  lien  284 
841,  c.  106,     8, 18.  Probate  lodge;  dis- 

qnaUfylng  interest  608 
641,0.146,  §28.  Kllsand  notes;  paTinent; 

indorsement  249 
841,  a  149,  §1.  Probate  Judge;  disquali- 
fying interest  608 
84S,c.88,g4.  State  lands;  sale  by  land 

agent  891 
849,  Aug.  7.  Divorce  a  «tneu2i?  171 
866,  c.  266,  g§  1,8.  Will;  attestaUon  611 
868,  c.  88,  g  26.  Drunkenness  178 
659,  c.  120, 6 1.  Will;  attestation  612 
863,  c.  311. 52.  Divorce;  desertion  171 
874,0.166.  Probate  judge  608 
874,  c.  212.  Trial;  Judge's  opintoQ  upon 

issues  of  fact  847 
874,  c.  866.   Drunkenness  178 
879,  c.  92,  g  1.  Accused  as  witness;  fail- 
ure 341 
880,0.338,247.  Drunkenness  178 
833,0.312.  Divorce  a  e(neu29,  grounds  for  171 
885,  c.  363.  Fish  and  fisheries  244 
885.  c.  275,  §81.  Catching  female  lob- 
sters 617 
1885.0.866^16.  Drunkenness  172 

Special  Staiuiet. 
1867,  c  66.  National  Soldier's  Home,  To- 

-S"*!  jurisdiction  49 
1878.  c  875.  Portland;  ferry  landintf  203 
1885,  c.  482,  g  8.  Rockland;  officersf  elec- 
tion 631 
1885,  c.  496,  §8.  Portland ;  ferry  landing  292 
1885,  c  468.  Wlnn^pance  C^eek;  fish;  net  840, 

244 

C.1,  |6.cL12.  Oath;  affirmation  628 
1, 1 6,  el.  33.  Judffo;  r^atimuhip  007 
1.  g  7.  Oath  or  affixmatlon  S44 


1046 
621 


61, 


84.  Cities;  officers;  election 
103.  Town  agents;  compensation  897 
97.  Schools;  teachers;  duty  373 
"  1. 18.  Intoxicating  liquors;  nui- 
sance; keeping  house  for 
illegal  sale  338 
4.  Kuieauce;  house  of  III  fame  680 
46.  Ways;  location  899 
49.  Ways;  location;  report  398 
24,  §3.  Supers;  rent  178 
27.  Intoxicating  liquors  24S 
27.  g§  80-40.  Intoxicating  Uquors;  sale; 

seizure  8S7 
97,  §81.  Intoxloating  liquors;  transpor- 

tatkm  960 
87,  §§89, 40.  Intoxicating  liquors;  sei- 

Bure  M 
87,  §40.  Intoxfcating  liquors;  search  and 

aelzure  617, 638 

37,  g  48.  Intoxicating  Uqucns;  search 

warrant  621 
27,  §48.  Drunkenness  179 
40,  §81.  Fish,  migratoiy;  exemption  of 
'  certain  waters  46 

40,  §48.  Fish;  migratory;  wdr  openings  46 
49,  §20.  Insurance;  misrepresentation  of 

title  887 
1 64.  Railroads;  fires  176,  269 

18.  Probate  Judge;  disqualifying  in- 
terest 608 

136.  Ai^wal;  probate  607 

137.  Descent  and  distribution;  par- 
ties 848 

ill.  Insolvency;  equi^;  jurisdiction  986 
il.  Will;  attestation  611 
igl.&  Descent  and  dtBtt{bntIon;par^ 

ties  248 
;  4&  Count;  term;  Fast  Day  898 
69.  Attachment;  lien  884 
1 100.  Bills  and  notes;  payment;  in- 
dorsement 349 

7.  Evidence;  auditor's  report  242 
66.  Set-oS;  pledge  246 
88.  Trial;  Issues  offset  847 

08.  Witness;  parties  286 
104.  Penalty;  false  oath  244,  «29 
120.  Beference;  costs  1^ 
8.  Trial    Justices;  jurisdicUon; 

amount  in  controvert  277 
91,  §88.  Lien  for  cutting  lumber  616 
95,  g  20.  Assumpsit;  demand  636 
)  40.  Poor  debtor;  costs  894 
J 12.  Attorney;  champerty  610 
t20.  Recognizance;  default  842 
1 19.  Accused  as  witness;  failure  841 

H&Maeliiisetta. 

Sevit^  Statute!. 

^7.  Fraudulent  voting  878 

a  70.  Town  way;  discontinuance  788 
a  5.  Nantucket:  proprletorB;meetingB310 

ti  12.  Penalty;  informer  867 

S§18, 17.  Jury;  summoning  SM 

1 18.  Mortgage;  redemj^tion  808 

542.  Qui  iam  action  867 

118.  Bape  193 

Omeral  Statutet. 
1 89.  Fraodnlent  voting  878 
^  86, 48.  Tu  sale;  re&mptkm;  lim- 
itation 217 
S6.  Cities;  shade-trees  99 
$g4,  7.  Sewers;  aiwimenta  78ft 
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0. 67.  g  11.  Nantucket;  proprietor!;  meet- 

inga  210 
6S,glS.  Penalty;  informer  867 
89>8S1I.1S^  liin  estate;  contingent  re- 
mainder 441 
108,633.  Execution; sale  683 
107, §7.  Divoroe;deMrtlon;conient  785 
107.  §19.  Divorce;  domicile  818 
106,  Sg  9, 10.  Fime  eovmi;  devise  of  real- 
ty 787 
138.  %%  28, 34.  Berrice  on  nonresident  874 
124,  |g  0,10.  Beeoguizaocelwforeqtecial 

jusUce  806 
136,8  6.  Service  on  nonreddent  874 
183,830.  Jury:  summoolng  306 
140,  §10.  Mortgage:  redemption  804 
140,  §34.  Mortgage:  redemption  487 
148,  13.  Replevin;  bond;  letnm  708 
160. 1 26.  Rape  103 

AnetMi  Oharttn, 
0.104.38(1641).  Hein  443 

Colony  Laws,  1673,  p.  IS.  Rape  of  child  101 
Prov.lLaws,  vol.  1,  p.  48.  Hears  442 
1  St  ed.  Prov.  Laws,  U,  306.  Rape  102 
1 BL  ed.  pp.  74. 76, 108,  286,  387,  868,  870- 

872.  Joiy;  summoning  396 
881.  ed.  828, 829. 1090, 1091.  Jury isummon- 

Ing  396 
SSted. 474,476,009, 096.  Jury; summoning 206 
4  St  ed.  818. 819.  Jury;  summoning  296 

1602. 1608.  c.  14.  Hdrs  443 
1692, 1698, 0. 88.  g  11.  Jury;  aommoning  806 
1694, 1690,  c.  241,  S 1.  summoning  296 
1697,  c  9,  §  10.  Jury;  rommontng  806 
1697.  C.1&  Rape  198 
1698,1700,cl,§4;c.2,g8;c.8.§S.  Jniy; 

summoDiog  806 
1786,  c.  10,  §g  1, 3.  Junr;  summoning  296 
1741. 1742.  c  18,  §g  3-S.  Jury;8ummonlng  306 
1749. 1760.  c.  6,  g| 8-0.  Jury;  summmiing  296 
17M,  17ST,  c.  18,  fg  iS.  Jury;  aommoning  296 
1760. 1760.  c.  39,  g§  2-6.  Jury;  ■ammoniuc  296 
1784,c7.g0.  Juror; altemmve method <« 

service  295 
1784,  c.  7,  gg4,  6.  Jury;  summoning  296 
1784,  c.  68.  Itape  193 
1786,  c.  68.  Penalty;  informer  867 
1786,Harohl6,g8.  Divorce;  cniel^  171 
1708.G.48,|4.  Qu^fomaction  867 
1798,cB0,g8.  nupera;  support  of  chil- 
dren 

1798,  g  97.  Mortgage;  redemption 
180S,c97.  Rape 
1807,0.140.  Jorr;  summoning 
1818,  c.  68.  §3.  Fraudulent  voting 
1816,c.86.1tape 
1831.  c.  85.  Mortgage;  redemption 
1887,  c.  197.  Penalty;  informer 
1841,  c.  115,  g3.  Sewers;  assessments 
1846,  c.  208.  ways;  dedication 
1852,  c.  812,  %  2.  Penaltr;  action  of  tort 

1856.  c.  289, 1 4.  Tax  sale;  right  to  redeem  318 

1857.  c.l41.gl7.  A-rreBtonmesneproeeBs: 

affidavit  740 
1857,  c  338,  g  2.  Divorve;  desertion;  con- 
sent 

1867,  c.  806.  Witness;  parties 
1864,0. 889.  g  87.  Street  r^ways;  commu- 
tation tickets 
1865,  c.  162.  State;  claims;  jurisdiction 

H.  B.  B.,  T.  m. 


772 
808 
193 
896 
876 
198 
808 
867 
786 
775 
867 


786 

823 


788 


869,  c.  13.  State;  claims;  Jurisdietion  781 
860,  c  415.  IntoxfcatlDg  Uqnora;  aale  879 
860,0. 416.  §48.  Arrest  914 

870,  c.  889,  g  8.  Intoxicating  llquorv;  sale 

of  ale,  etc  871 
.870,  e.  404,  g  3.  Divorce;  deserUon;  con- 
sent 78S 

871,  c  884.  Intoxicating  liquors;  sale  879 
1871.  c  881.  g  86.  Street  railways;  oonumi- 

tatioQ  tickets  895 
873,  a  348.  Cities;  building  permits  TSi 
878.  c.  871,  gg  3.8.  Divorce;  (Usertion;ooD- 

■ait  786 
.87^  0.878,  g ISO.  Carrier;  Cfjectmoit  of 

passenger  167 
875,  c.  90,  go,  cL  4.  Intoxicatine  liquora; 

sale  to  minor  199 
875,  c.  09.  Intoxicating  liquors;  Uoeose  879 

875.  c  168. 8_199.  PubUc  parks;  dedication  71% 

876,  c.  172.  Tcaudnlent  voting  8t3 

876.  c 880.  Descent  789 
878,0.204.  Street  raOw^  8K 

878,  c.  283,  §  1.  Sewers;  asaeaments  73S 

877,  c.  88.  Curtesy  7» 
877.c238,gl.  Public  parks;  dedication  77S 
877, 0.  284.  g  3.  Cities;  defectiTe  ways  47« 

879,  c.  309,  §  1.  Giame;  preservatioti  90S 
870,0.211,  §8.  State;  cblms;  Jurisdiction  781 
.879.  C.  226.  Superior  court  juriadiistion; 

cbilms  aminst  State     780, 181 

880,  c.  168.  Executor's  bond;  suretlea'  lia- 

bility 4N 
880,0.196.  §8.  Benefit  societies;  death 

fund  519 

880.  c. 211. SI.  Heir; hnsband,  etc  441 
880.o.a89.g8.  Intozicatfng  I^non;nIe 

to  minor  199 

881,  g64.  Intoxicating  liquors;  Ucenaes  8<8. 

879 

881,  c.  112.  g  1.  Heir;  husband  and  wife  443 
883,0.86.  Cities;  defective  ways;  notiee  S9 
888.  c  90.  Appeal  bond;  sureues  19S 
888.  a  119.  §2.  Water  companiea;  laying 

I^pea  111 
1888,  c.  164.  PnbUc  parka;  dedicaUon  779 

882.  c  230.  gl.  Intoxicating  liquora;  li- 

cense: sdoool  hoDse  119 
688,  c  126,  §1.  Divorce;  desertion  785 
884,  c.  813. 1 1.  Lobsters;  sale;  fine  903 
864.c.810,g4.  Adulteration;  analysis  Se9 

884,  c  810,  §4.  Adulteration;  analyala  777 
884.0.810.  Adulteration  4» 
885.0.826.  Curtesv;  devise  789 

885.  c.  858.  go.  Adulteration  199 

885.  G.  90.  g  1.  Intoxicating  liquors;  sale 

on  Sunday  197 

886.  c  818.  g  8.  Adulteration;  milk  M9 

iVwoCs  Zmm. 

718  (1  Acts  A  Resolves  of  Prov.  p.  704). 

Nantucket;  proprietsryshfp  210 
788.  G.  89.  g  1.  Nantucket;  pn^rietors; 

meetings  310 

872,  c.  11.  g  1.  New  Bedford  A  F.  Street 

R  Co.  aw 

878, 0.889.  New  York  ft  N.  E  a  R  Ce.  410 
675, 0. 180.  Boston;  parks  76S 
875,  c.  300,  Connecticut  River;  Improre- 

ments  491 
870,  c  224.  Westboro:  ways;  alteratlwi  73S 
880,0.128.  Turners  Falls  Co.  73 
882.  c.  69.  Hampshire  AH.  Canal  C&  73S 
888.0.84.  Mass.  Cent  R  R  Co.  411 
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1888. c.  176.  New    Bedford;   way  orer 

Acushoet  RiTer  830 
1885,  c.  27.  Circuit  court;  Springfield  87 

1885.  C.  888,g3.  Housatoalo  R  R  C!o.; 

cbarges  468 

1886.  c.  801  Boston;  parks;  bonds  706 

PuNio  Suautet. 
O.  7.  S07.  Fraudulent  voting  878 

10.  Cities:  building  permits  725 

11,  ^18.  Taxes;  assessment;  record:owner870 
11,  S18.  Co-tenancy;  taxes  117 
11,     18. 19.  Taxes;  assessment;  deced- 
ent's estate  870 

11,  §58.  Taxes;  Taluation  lists  481 
13, 1 85.  Tax^  deed;  form  100 

13.  S§48,66.  Tax  sale:  redemption;limi- 

tatlon  317 
18,  §64.  Supreme  Judicial  court;  claims 

against  State  783 

14.  §  16.  Sewers;  damages  791 
18,51.  Cities;  opening  ways  830 
87.  13,  50.  Cities;  parks;  dedication  776 
J87,gg78,  88.  Constable;  election;  pow- 

en  80 
29,  g  7.  Olttea;  indebtednew;  Tote  of 

coancU  766 
S3,  8  11.  Evidence;  certificate  of  birth  84 
4(f.  §    6.  Ways;  opening;  damages  016 
60.  Ways;  construction  766 
;60,61.  Ways;  construction;  cost  846 
68.  Ways;  location;  damages  791 
04.  Wavs;  dedication  775 
i  106.  Eminent  domain;  award;  jury  831 
8.  Sewer;  damages  701 
4.  Drainage;  assessments;  notice  786 
18.  Cities;  defective  ways;  notice  77 

18.  Cities;  defective  ways  476 

19.  Cities;  defective  ways;  notice  89 
i  18, 16.  Public  parks;  dedicaUon  775 

6.  Cities;  shade  treea  99 
3.  Adulteration  428 
)6,9.  Adulteration  869 
1.  Quieting  title;  possession  784 
tl6.  Health;  nuisance;  complaint  218 
"i  18-^.  Board  of  health;  notice  to 

alwte  nuisance  818 
1,3.  Paupers; /mm  eowf4  773 

6.  Paupers;  support  of  cUldren  773 

7,  Bastardy;  bond  308 
16.  Bastardy;  witness;  prosecntrlx  832 
16.  Bastardy;  delivoy  of  diild  634 

86,  §§  35.  36.  Pauper;  support;  State  782 
91,%  11.  Descent  789 
84.  Lobsters;  sale;  flue  003 
}1, 3.  6amlng:  penalty;  common  in- 
former 867 
1.  Intoxicating  liquors;  sale  763 
6.  Intoxicating  liquors;  vote  for 
authorizing  liceuseB  878 
100,  %    0.  Intoxicating  liquors;  sale  on 

Sunday  137 
100,  g  9.  cl.  4.  Intoxicating  liquors;  sale  to 

minor  199 
100.  g  10.  Intoxicating  Uqnon;  license 

of  Becond  class  86 
100,  g  35.  Intoxicating  liqnon;  notice 

not  to  sell  686 
100,  g  36.  Intoxicating  Uquota;  sale  by 

agent  763 
100,  g  81.  Intoxicating  Uqnors:  wamnt 

for  search  indweUing-hoase  87 
xr.  X.  B.,  r.  m. 


100,  g 
103,  § 

108.8 

113,  § 
113.  § 

n3,§ 

118,  § 
116.  § 
U6,g 
188,  g 


156,  { 

166,1 
168,! 

166.  < 


161,  i 
162, 
163, 
163,' 


87.  Intoxicating  liqnon;  aeteuie; 
forfeiture  87 

18.  Carrier;  ^Jeetment  of  passen- 

senger  187 
18.  Carrier;  arrest  of  passenger  819 
11.  Nantucket;  proprietors;  meet- 
ings 810 
95.  Railroad;  location;  damages  791 
197.  Carrier;  ejectment  of  pasaen- 

ger  187 

47.  Street  railways;  commutation 
tickets  806 

48.  Cities;  streets;  railroad  tracks  816 
6.  Decedents' estates  483 

86.  Ways;  dedication  776 
6.  Life  estate;  contingent  remain- 
der 441 
1.  Heir;  husband,  etc  441 
1.  Curtesy  789 
1.  Descent  789 
6.  Executor's  bond;  sureties  490 
1.  Administrator;  wife  918 
1.  Decedents'  estates;  assets  836 

3.  Heir;  husband,  etc.  443 
9.  SpendtbrlfU;  guardian  101 

32.  Oiiardlan;  actioo  on  bond  937 

33.  Guardian's  sale;  confirmation  104 
1.  Divorce;  desertion  888 

|18, 19.  Quardlan;  action  on  bond  927 
1 4, 7, 11,  37.  Divorce;  decree  746 
1.  Divorce,  desertion;  consent  785 

4.  Divorce;  domidle  818 
6.  I^bme  covert;  devise  of  realtv  780 

88.  Husband  and  wife;  separation; 

support  891 
6.  Instructions;  matters  of  fact  93 
5 1, 11, 17.  Venue  516 
1 88, 63.  Appeal  bond;  sureties  196 
$36,89.  Appealfrom Justice;  bond; 

auffideoey  418 
68.  Criminal  law;  appeal  to  lupe- 

rior  court  87 
6.  Appeal;  right  of  476 
18.  Husband  and  wlfe:ieparation; 

decree;  appeal  881 
88.  Executora  and  administrators; 

assets  836 
3.  SSqulty:  mulUfariousness  784 
8.  Attachment;  fraud;  parties  785 
38.  Insolvency;  secured  creditor  406 
98  Insolvency;  assignee's  tiUe  94 
98.  Insolvency;  fraud  730 
38.  Insolvency;  claims  510 
30.  Action;  parties;  amendment  107 
;29-84.  Service  on  ntmresident  874 
74.  Attachment;  chattel  mort- 
gagee's Interest  311 
76.  Attachment;  dissolution  311 
6.  Execution;  arrest  805 
17.  Arrest;  certificate;  form  740 
)37, 36.  Recognizance  before  spe- 
cial justice  806 
36.  Poor  debtor;  hearing;  notice  741 
67.  Poor  debtor;  absence  of  mag- 
istrate 767 
6.  Service  on  nonresident  874 
1.  Action;  survival  867 
1.  Action  for  personal  Injuries; 

survival  410 
8.  Administrator;  action;  costs  805 
10.  Executor;  waste  898 
1.  Penaltiea,  actions  for  78S 
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187.  §  43.  Anwudmenta:  time  188 
107,  §  81.  Berlew  875 
M.  Slander;  pleading  769 
18,  d.  1.  Witne8s;hiuband  and  wife  718 
9.  Jury;  eiempUon;  constable  188 
6.  Jurors;  qualiflcations  2S1 
22,  Jary;  summoning  896 
86.  Juror; "  lodlfleretice"  281 
8. 4.  Execution;  notice;  levy  880 
58.  Execution;  nonietom  880 
88.  Execution;  sale  682 
1.  Mortgage;  foreclosure  802 
27,  Hor^^;  redemption  90S 
38.  Mortgage;  redemption  809 
48.  Mortgage;  money  had  and  re- 

celred  198 
48.  Mortgage;  redemption  488 
|§  8. 80.  ExempUon;  wages  69 
12.  Replevin;  bond;  mretiea  135 
18^  BepleTln;  bond;  retnm  708 
8  ArbltraUon;  award;  la- 

rtfdictlon  790 
1 8, 17.  Dama;  heidit  86 
,  1,  6.  MechaDtcs' nen  18S 
6.  Mechanics'  lien;  account  404 
{8,0.  Mortgage;  redemption  126 
1.  Buperior  court  Juiisdiction; 
claims  against  State      780,  782 
197,  §    a  limitation  of  acUoot;  mutual 

accounts  788 
197,  g  14.  Limltattonof  actions;  fraudu- 
lent concealment  1^ 
802.  gg  87,  88.  Bape;  assault  191 
807,  §  85.  Drunkenness;  arrest  without 

warrant  914 
910.  g    8.  Grime;  attempt  to  commit  191 
819,  gg  48. 08.  Becognlzance;  foim;  ac- 
tion on  8Si 

Rhode  Xalaad« 


Art  1,  e  10.  Rights  of  accused  146 
l,gl6.  Trial  by  JuiT  689 
Amend,  ff.  Intoxicating  liquors  145 

Lam, 

1869,  c  607.  Sewers;  construction  688 
1878.  c.  818,  §4.  Sewers;  assessmenta  688 
1886,  c  086.  buppression  of  intemperance 

FubOe  8tatiae$. 
C.  18,|   3.  Fraodnlent  voting  866 
87.  gg  1, 6.  Town  coundlmen;  num- 
ber; election  64 
01,  g    4.  School  tax:  approral  688 
52,  gg  2. 3. 6.  School    meetings;  no- 
tice 683, 687 
56,^    6.  Schoolhouse;  location;  vote  686 
68,  S  11.  School  meetings;  record  683. 687 
85,  g    6.  Decedents'  estates;  funeral  868 
85.  g  18.  Decedents'  estates;  certlflca* 

tion  of  tesUhff's  death  868 
177,  Hechanics'  lien  864 

183,  B  1.  Will;  power  to  convey  land  538 
189,  §  la  Decedent's  estates;  ^enaUon 

of  realty  by  heir  686 
,  15.  Town  council;  jury  148 
i  4.  c1, 12.  Exemption;  wages  864 
18.  AssIeDment  for  creoitoni;  re- 
ceiver 629,864 
18.  Sunday;  Jews  886 
1.  Supreme  court;  term  148 
H.  B.  B..  T.  in. 


OonitUution, 
No.  11.  g  17.  Approprfattione  80 
Zam. 

1888.  No.  11.  Taxes;  bank  stock  681 
1884,Nos.ll.  18.  Towns;  ludeMednesa: 

State  aid  819, 8S1 

Sevited  Lam. 
g  460.  Taxes;  o^leetors;  iUagal  tu  bllta  474 
771.  Appeal;  equl^  fiSO 
1488, 1^1.  Mtaiake;  itatnie:  eoeM  8S 
1486.  Arrest;  affldtTlt;  flduduy  nb- 

tions  46» 
1608.  Conversion;  fiduciary  nlatfona  466 
1993.  Sale;  conditional  819 

2097.  Executors   and  admintstntSors; 
management;  UaUllty  471 

2888.  TaxbiUB;adeBtnMn;eolleotor  474 

2098.  Towns;  selectmen  474 
8409,  8418.  Ballroadi;  fenoei;  agents  4» 
8449.  Ballroadi;  agenU:  angbieen  469 

STOCK.  Bee  0(»p(nu!n(ura,  L 

STOPPAGE   XM   TRAHBITU.  See 

Cabbikbb,  1. 

STREAMS.   See  Rivers;  Waisbs  abd 
Watsbooubses. 

STREET  RAILWAYS. 

1.  Stat.  1878.  chap.  11,  S  1.  muthoria- 
injf  the  city  of  New  Bedford  to  contract 
concerning  the  operation  of  a  street  rallwaT, 
which  may  be  operated  none  the  leas  that  ns 
tracks  are  used  tqr  another  oompany.  dM  mat 
eztead  tea  contract  oelndiag*  use  by  me* 
other  eompany  previously  or  subseqaenUy 
authorized  by  the  Legislature. 

JfM  Bee^ord  dbT.S.  S.Co.v.  Aauhnet  6M 
R.  Co.  (Mass.)  814 
8.  Where  defendant  street  railway  co»- 
pany  jnstiflea  nnder  a  lieanee  firoH  ibe 
town  m  which  alone  it  operates,  the  fact  that 
It  hu  not  made  qiplkilion  for  a  IfeeDse  frcMB 
another  town  into  which  plalnHS's  track  ex- 
tenOs  does  not  avoid  the  license,  and  the  Jostl- 
flcation  is  mflleient.  So  far  as  def^dant 
company  Is  concerned,  the  tra^  aou^t  to  be 
used  must  be  what  is  meant  by  ifaa  word 
"track."  IL 
8.  If  one,  in  going  upon  the  car  to  act  as 
driver,  or  In  leaving  the  ear  aftw  ceasing  to 
be  driver,  uesUceBtlyccHnea  in  contact  with 
a  pauenger,  uf  reason  of  which  the  latter  suf- 
fers injury,  the  eoemuv  is  reepoaaiblek 
CbrnmrntoMfA  v.  BnekUfn  Stmt  B.  (Ma».> 

707 

4.  If  the  route  on  whldi  the  holder  of  a 
eommatation  eheeh  proposes  to  timvel  is 
substantially  parallel  to  that  <m  which  he  re> 
celves  bis  dieck,  and  if  it  Is  b^veen  and  In- 
cludes two  common  points,  it  is  enon^  ud 
bis  trip  back  In  the  direction  from  which  be 
came  u  substantially  a  return  trip,  witkia 
Pub.  Stat.  chap.  118,  g  47.  problHtlng  the 
same. 

Cronin  v.  Sishland  Btnet  B.  €h.  (Mass.) 
6.  If  defendant  consented  to  take  plaintiff 
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u  a  paMengOT  while  occupying  a  stand- 
ins  poeiUon,  even  If  comparatiTely  unsafe, 
ana  yet  one  which  a  passenger  could.  In  the 
exercise  of  due  care,  properly  occupy,  plaintiff 
would  not  be  barred  fnnn  reeovery  for  in- 
juries sustained  by  reason  of  want  of  care  In 
the  management  of  the  car. 
LapoiiUer.mdtaMnB.B.Q>,QSAM.)  696 

6.  Where  plalntUT  occupied  a  sitting  posi- 
tion noon  the  front  platform  of  a  car  while 
In  mouon,  asaiatrt  the  rules  of  the  company 
and  the  warning:  ot  the  driver,  and  without 
any  reasonable  excuse  therefor,  he  cannot 
recover.   Authorities  cited.   Id,  607 

7.  In  an  action  for  injury  to  plaintiff  while 
In  the  act  of  leaving  defendant's  car,  declar- 
ations Iqr  the  eond«etor,  immediately 
after  the  aoddent,  to  the  effect  that  plaintiff 
was  not  In  fault,  which  were  mere  expres- 
■ioaa  of  opinion,  were  properly  excluded. 

WHUamaon  v.  Cambridge  R.  A  Co.  (Mass.) 

760 

BBiKnAiTD  Notes. 

OonBtructton  of  eharterst  control  <tf  high* 
w^B  by  municipal  authorities.  (Mass.)  815 

Commutation  tleketa;  Tetom  trip;  parallel 
routes.   (Mass.)  894, 895 

Liabili^  of  company  tm  aoKUseat  acts  of 
driver.   (Mass.)  708,  709 

Duty  of  street  railway  to  provide  passenger 
with  safetrauBportation.  and  to  take  stush  means 
to  prevent  Injury  as  human  care  could  reason- 
ably guard  against.   (Mass.)  697 

Passenger  warned  not  to  take  certain  posi- 
tion in  car  cannot  recover.   (Mass.)  697 

Admissibility  of  declaraUons  by  conductor 
immediately  after  accident.  (Mass.)  791 

STREETS.  See    MmnciPAL  CoBPCnA- 

TioHB.  IV.,  VIL;  Wats. 

SUIT.  See  AonoH  ou  Suit. 
SUMMONS.  See  Wbit  ahd  FnocBta. 
SUHDAT.    Sre  CRrauiAi.  Law,  85,  87, 

86;  iHTOXtCATIHQ  LlQUOBB.  80,  84. 

1.  The  exception  in  the  statute  for  the  ob- 
servance of  the  Lord's  Day  (Pub.  Stat.  chap. 
98,  g  S),  of  ■*  work*  of  neeesaitr  or  char- 
ltx»  hu  DO  reference  to  tlie  first  offense 
themn  named,  of  keeping  open  a  abop.  ware- 
house, w  wca-khouse,  out  refers  to  and  quali- 
fies only  the  second  offense  of  doing  any  man- 
ner of  labor,  business,  or  work. 

Cmmmwaith  v.  Dwtra  (Mass.)  183 

2.  Keeping  open  a  shop  or  workhouse  on 
the  Lord's  Day  for  the  pu^ose  of  doing  busi- 
ness with  the  public  Indiscriminately,  Is  an 
offense  in  Itself:  and,  where  the  complaint 
alleged  that  defendant  **  kept  open  his 
■hop  on  the  Lord's  Day  for  the  purpose  of  do- 
ing DusIneBS  therein,  namely,  cutting  hah* 
and  shaving  beards,  the  same  not  being  works 
of  necessity  or  charity,"— J9UfI,  that  the  offense 
was  fully  set  out  by  omitting  the  words  "the 
same  not  being  worka  it  neeeestty'  or 
charity,**  and  the  samaml^tbe  stricken  out 
as  ■urplnsagre.  Id. 

8.  A  note  giTMtonSimday,  after  maaet* 
n.  B.  B.,T.  ni. 


in  another  State,  which  prohibits  business 
on  Buoday  between  sunrise  and  sunset,  can  b» 
enforced  by  suit  In  this  State,  which  piohibita 
business  dtiring  the  entire  day  on  Sundiqr. 
Brown r.Brewnina (R  I.)  88i 

BUBfS  ABD  HOTBS. 

Under  Oonneotiont  Uw,  the  Xjord's  Day  im 
from  the  iMi^  to  the  setting  of  the  sun. 

Laws  regnlatiag  the  obeerranee  of, 

are  made  under  the  authority  of  the  pollM 
power  of  the  State,  and  have  no  force  Iwyond 
the  boundary  lines.   (R  I.)  884 
Prohibition  agdust  prosecutloB  of  secular 
business.   (Me.)  S74 
Contracta  made  on,  are  void.  (Mass.)  493 
AcontractfuUyexecutedon.isvalid.  (Haas.) 

49ff 

A  gift  made  on,  is  valid.   (Mass.)  498 

"Worka  of  aeeeasitr  and  charitr*' 

defined  and  enumerated.  (Mass.)  ISft' 
Keeping  open  shop;  "works  at  necessity  or 

charity;"  barber  shops.  (Mass.)  18!^ 
Suffldency  of  Indictment  for  taking  part  in 

any  q>ort.  came,  or  play  on  tlie  Liwd  s  Day. 

under  Pub.  Stat  chap98,  g  9,  (Mass.)  800> 

S17FERXOBOOVBT&  SeeCouKiB,5,  6. 
SURETY.  Bee  Fbincifal  and  Subbtt. 
SURGEON*  See  Pbysiciab  and  Sdb^ 

OEON. 

TAXES. 

L  Who  Taxable;  Absessiieiit. 

n.  COLLBCTOB. 

III.  Saxs;  Deed;  Rbdemftion. 

IV.  lUiSOAL  Taxation. 
Bbebts  and  Kotes. 

See  Schools  and  School  Districts,  IL 

I.  Who  Taxable;  Assessubnt. 

1.  Pub.  SUt.  chap.  11,  §  IS  provides  that 
taxes  on  r«il  estate  shall  be  assessed  In  the 
city  or  town  where  the  estate  lies,  to  the  per- 
Bou  who  Is  either  the  owner  or  In  possession 
thereof.  Eetd,  that  the  term  "possession" 
means  the  actual  peeeoMlon  which  a  ten-- 
ant  occupying  the  premises  has,  as  distiniA 
from  the  constructive  possession  which  an 
owner  may  have;  and,  If  the  tenant  Is  In  pos- 
sesion, it  is  inimidarlal  whether  he  holds  under 
the  owner,  or  the  agent  of  the  owner,  or  a 
stranger. 

Zynds  V.  Brown  (Mass.)  869 

2.  Where  a  tazpi^rer  &ila  to  In  a 
liat  of  his  projperty,  the  aaaeaMbrs,  in  tbo 

exercise  of  their  authority,  under  Oen.  Stat.  p. 
168,  g  4,  to  fill  out  the  list  for  him.  are  not 
limited  to  any  particular  source  or  means  of 
Information,  or  evidence  of  ownership  or 
value;  they  are  only  required  to  act  upon 
"the  beat  information  they  can  obtain. 
Tbum  of  Barffordv.  Oftonipwm  (Oonn.)  64S 

8.  An  aMMaeDwnt  ai>ainet  a  house  and 
**lajid»  9  acres,"  althou|^  the  land  liad 
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been  divided  by  the  owner  into  two  lots,  is 
sttOeleat,  under  Pub.  Stat  chap.  11,  %  08, 
requiring  "  description  by  name  or  otherwlBe 
■of  each  and  every  lot  of  land  assessed." 
BmitY.  GaldudlCUam.)  480 
4.  A  nonenmfiimme*  bgr  the  Mumuon 
irith  the  strict  requirements  of  the  statute  re- 
lating to  assessments,  if  it  does  not  affect  the 
Ti^ts  of  the  taxpayer,  does  not  render  the 
tax  invalid.  Authorities  cited,   id.  481 

II.  GOIXBOTOB. 

0.  In  a  town  where  the  practice  has  obtained 
to  put  up  for  Mds,  in  c^n  town  meeting,  the 
eoUeetion  of  taxes,  and  to  treat  the  lowest 
bidder  as  chosen  oollector,  on  his  furnishing 
eatisfaotonr  sureUes  in  such  open  town  meet- 
ing,— Bald,  that  one  who  was  the  lowest  bid- 
der, but  who  reftwed  to  ftimlah  ■oretiea* 
was  not  ehoMn  eolleetor. 

StaUv.Brigfft(fi.L)  886 

0.  Where,  after  aneh  reflssal.  the  col- 
lection was  again  put  up  for  bids,  and  anoth* 
•r  person  was  the  lowest  bidder;  and  nre- 
ilea  then  and  there  named  by  him  were  a^ 
cepted*  and  he  declared  elected  as  collector, 
he  Is  entitled  to  the  offlee*  althonjdi  his  bid 
was  not  as  low  as  that  of  the  flrat  hrader,  who 
refused  to  furnish  sareUes.  Id. 

7.  Where  a  tax  collector  who  has  served 
for  three  years  in  sucoesdMi  flails  to  ae- 
eonat  for  and  pay  over,  as  required  by  each 
of  his  three  bonds,  and  there  is  no  endrace 
showing  when  the  defleit  commenced  or 
ocenrred*  nor  any  evidence  of  the  appropri- 
ation of  his  payments,  either  bv  the  cdleotor 
or  the  town, — the  deficit  should  be  divided 
between  the  three  bonds  in  the  propor- 
tion of  the  sums  eoUected  Uie  ot^lleotor  on 
each  commitment  to  the  coueotor. 

Inhab.  of  l%ipiburg  v.  Diekiruon  (Me.)  242 

8.  Tax  collector,  reeelTlng  tax  Mils  from 
the  selectmen  of  a  town,  volnntarilr  paid 
Into  the  treasury  the  amount  Uiereof  mnbve 
oolleetion.  Subsequently  he  refndned  from 
enforcing  the  oollecnon  of  a  portion  of  ^e 
bills  by  the  direction  of  the  selectmen,  who 
had  determined  they  were  illei^al;  and  the 
seleoimeii  then  promised  the  collector  to 
rmpm^  him  the  amount  he  had  advanced. 
mid,  under  Bev.  Laws,  §  889S,  the  seledmen 
had  such  power,  and  the  coUeotor  was  entitled 
to  recover. 

MOm  v.  3bim  <^  Albany  (Tt)  478 

m.  Sale;  Dbkd;  Redbicption. 

9.  A  tax  deed  which  fails  to  state  that  four- 
teen days  elapsed  after  the  demand  before  ad- 
vertidng  the  premises  for  sale,  or  that  the  tax 
was  not  paid  within  fourteen  days  af- 
ter the  demand.  Is  invalid,  under  Oen.  Stat, 
chap.  13,  §86.  A  demand  made  on  the  day 
of  the  sale  would  satisfy  the  recitals  in  the  deed. 
Authorities  dted. 

Langdon  v.  Stewart  (Mass.)  109 

10.  Where  lands  are  duly  sold  for  taxes 
lawfully  assessed,  the  deed  given  by  the  col- 
lector in  accordance  with  the  Matutes,  If  re- 
corded within  thirty  days,  conv^  to  the 

B.  B.  B.,  V,  m. 


f»ardiaser  a  good  title  to  the  lands,  seb- 
Bct  to  the  right  of  redemption. 
(yOay  V.  Bouilur  (Hasa)  314 
11.  The  rlirht  of  redemption  Is  an  faiter- 
est  in  land  which  may  be  conveyed  or  de- 
vised, and  which  descends  in  the  same  man- 
ner as  other  real  property.  il, 

13.  A  bill  to  redeem  must  be  filed  withhi 
ave  years  of  Uie  sale,  and  this  UaaitatioB  h 
imperative;  there  Is  no  ezcepUon  In  &vor  of 
ia&ats,  M. 

18.  In  a  Mil  to  rede«a  from  a  tax  sale, 
brought  by  the  original  owner  of  the  land.  aH 
persons  who  hold  an  interest  in  the  land  uader 
successive  tax  sales  may  ^operly  be  made 
defendants.  S. 

14.  The  person  who  holds  the  estate  under 
a  tax  sale  is  an  indispensable  party  to  a 
bill  to  redeem.  Id. 

15.  The  plalntHf.  in  order  to  red  asm, 
most  show  some  title  or  intereet  in  the 

hmd.  U. 
rv.  Illbgal  Taxatioh. 

16.  The  defendant,  a  tax  coHector,  before 
bank  stock  was  made  dlstralnable  for  taxes  by 
the  Act  of  1882,  No.  11.  dtstnined  the  plain- 
UfTs  bank  stock  and  advertised  it  tat  sale  to 
pn-  another's  taxes;  and  thereupon  the  plain- 
tut,  with  fuU  knowledge  of  all  the  beta,  and 
in  possession  of  his  stock,  paid  the  taxee  andsr 
protest.— .fiMd,  that  it  was  a  wolimtawT 
paroaent. 

SowUt  V.  aouu  (Yt.)  sn 

17.  It  Is  not  wlttiin  the  equity  jurisdictioQ 
of  the  court,  to  enjoin  a  city  from  eolleet- 
injf  taxes  assessed  to  a  water  conqiany,  oniu 
Interest  In  the  water  of  a  pond,  and  from  for- 
ther  assessiiurtexes  thereon. 

Fbu  Afunfotsr  (Jo.  v.  Oitg  efLgnn  (Mam.) 

m 

Bbieps  and  Kotbs. 

Assessment  against  one  in  possession  of 

land,  under  Pub.  Btat.  chap.  II.  g  18.  (Mam) 

Validity  of  description  of  lot,  under  PuIl  Stat . 
chap.  11,  §  58.   (Ubas.)  430 

Practice  under  Bev.  Stat  ISS,  §  4;  fllliog 
out  of  lists  assessors  where  taxpayettells  to 
give  any  list  of  property.  (Conn.)  544 

Assessors,  in  determining  the  value  of  prop- 
erty where  the  owner  has  filled  to  put  in  atbt, 
exeidae  jodtdalpowos,  and  their  JodgmeBt  is 
not  reviewable.  {Oaun.)  H4 

Taxation  to  special  aseaaameat  is  to  he 
construed  stttetly.  (Mass.)  4S4 

Sewer  tax  is  not  a  general  tax.   (R  I.)  638 

A  eolleetor  Is  not  bound  to  look  bmed 
his  tax  UU  and  warrant,  to  ascertain  if  the 

samelslegaL  (Vl)  4n 
Llablli^  of  sureties  of  colleetcff.   (Ife.)  %a 

Proceedings  for  eolleetion*  under  Pab. 
Acts.  1881,  cdu^.  101,  p.  55.   (Omn.)  US 
Lien  of  tax.  (Blass.)  31$ 
Bill  to  redeem;  necessity  of  tender.  (Maa.) 

Any  one  having  Interest  In  estate  nwy  n- 
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<l«an;aalBoieDC^  of  mob  intenBtorialiigfrom 

agnemcBit.  q£ub.)  216 
Batata  conveyed  by  deed.  (Mass.)  216 
Taxtltlf.  (He.)  6i»4 
ReeoTWfy  of  nienl  texea  paid.  2fote. 

-M3;  (Vt)  B93 
Where  one's  prtqwr^  Is  aaseased  to  stranger, 

4Uid  the  owner  pays  the  tax  to  prevent  a  sale. 

auch  payment  Is  voluntary.   ( v  t.)  692 

'TENANCT  AT  WXZ«L.   See  LAjrDiX)BD 

TENANT.   Bee  Laitdlobd  and  Tenant. 

TENANTS  IN  COMMON.    See  Joint 
Tenants  and  Tenants  in  Cohkom. 

TENDER.  See  Vendor  and  Pubckabkb,  4 

Where  a  declaration' contains  a  single  count 
apecidcally  set  forih,  a  tender  uHmats  to 
adndselon  of  every  fact  which  plaintiJE  is 
bound  to  prove;  but  when  the  declaration  is 
.general,  tender  and  payment  only  admit  some 
contract  of  the  Idnd  alleged  in  the  declaration, 
with  damages  to  the  amount  paid  In, 

MindM  v.  Cottie  (Mass.)  888 

BrIEPB  Ain>  NOTBB. 

Upon  rescission  of  contract.   (Mass.)  704 
Effect  of;  costs;  interest.   (Mass.)  889 
Where  a  declaration  is  a  common  count  on 
«  contract,  a  plea  of  tender  merely  admits  some 
contract,  with  damages  to  the  amount  paid  Into 
court.   (Mass.)  889 

THBEATB.  See  Abboh,  9. 

It  la  not  necestaiy  that  aoeiued  diould  be 
prerloiialy  shown  to  be  connected  with  the 
crime  to  render  his  threats  in  relation  thereto 
jbdmisaibl*. 

iSCntsv.  jr(v(Me.)  846 

Bribpb  and  Notbs. 

Acts  of  menace  constitute  a  threat  as  much 
as  if  they  were  embodied  In  words.  (Me.)  S67 

TOWNS.  See  Uubioifal  Cobfobatiohs. 

TOWNSHIPS.    See  Hvhioipal  Coxpo- 

HATIOITB. 

TRADEMARK. 

1 .  The  worda  "A.  N.  Hozie's  Mineral  Soap, " 
and  "A.  N.  Hoxle'a  Pundce  Boap,"  talcen  to- 
gether. ccHwUtate  a  tradonark  and  may  be 
M^^ed;  the  trademark  Imports  that  the 
fioape  are  made  after  a  certain  formula. 

Moxie  v.  (MoTtej/  (Mass.)  709 

3.  Where  the  trademark  became  a  part  of 
the  partnership  property,  together  with  the 
goodwill  which  was  contributed  to  the  busi< 
nesB  of  the  firm  by  the  owner  of  the  trade- 
mark, and  a  continuation  of  hia  business  was 
plainly  contemplated,— trademark  and  good- 
will of  the  firm  were  lacluded  within  Ihe 
meaning  of  a  bill  of  aale  made  bv  him  on 
dissolution  of  the  flrm.  and  tne  aeller 
may  he  enjoined  fkwn  oalnf  ttie  trademark. 

Hi. 

JT.  B.  B.,  V.  ni. 


8.  Eqnt^  will  not  lend  any  actJve  aid  to 
sustain  a  cUm  to  a  trademark  which  will  con- 
tain a  BiisrewreMntatlon  to  the  pnbUe. 
Authorities  cited.  M  7U 

Bbibfb  axd  Nom 

Right  to  own  name  as.  (Mass.)  718 
Gloieral  description  by  words  In  common 
use,  of  a  kind  of  article  or  of  its  nature  or 
qualities.  (Haas.)  71S 
AssignabUity.   (Mass.)  718 

TREASON. 

Briefs  and  TUvtbo. 

Privy  Tcrdiet  cannot  be  given  in  treaaon 
and  felony.   (Me.)  974 

TRESPASS,  See  ATTAcmiCNT,  10. 

1.  In  an  action  of  trespass  for  l^larjr  to 
the  reToralon*  where  pluntlfl  Is  in  possession 
only  through  Us  tenants,  who  were  then  In 
actuid  possession,  plaintiff  aliovld  all«|^ 
the  acts  of  the  defendant,  and  that  they  were 
an  injury  to  the  reversion.   Wrongful  acts 
alleged  merely  as  aggravation  are  not  sufficient 
to  render  them  a  foundation  for  the  eulL 
Ba»com  V.  Dempaaj/  (Mass.)  442 
3.  The  owner  of  the  liae  e»nnot  main- 
toin  trespass  a.ar»inBt  a  aeetion-iBaA  on  a 
railroad  for  cnttiny  and  emrrjing  mvmy 
the  hay  and  grmmm  growing  wltUn  the  lines 
of  the  loeatton*  nndor  instmotlona  from 
the  general  manager  and  roadmaater  to  out 
and  burn  the  buahes.  grass,  and  rubbish  with* 
in  his  sectlcm. 
Haifdm  v.  ShOUngt  (Me.)  174 
8.  A  tenant  In  common  may  maintain 
aaanmpait  against  bis  coteoant,  who  has  re- 
ceived more  than  his  share  of  the  rents  and 
profits,  at  common  law. 
ffudam  T.  Goe  (Me.)  689 
4  Such  IB  ac^m  will  not  be  debated  b^ 
defondant  ralsia|r  theqnestion  of  title. 

6.  Trespass  may  be  maintained  against  an 
ofBoer  for  seiaiiig*  on  execution  property 
not  liable  to  seizure,  though  It  be  the  same 
property  wbich  was  attached  on  the  original 
writ  and  for  which  receipts  were  given, — the 
oflQcer  making  the  seizure  not  holmng  the  re- 
ceipt. 

DavtB  V.  Maloiug  (Me.)  880 

8.  A  March  warrant  directing  the  officer 
to  enter  "Uie  saloon,  outbuildings,  and  appur- 
tenances thereof,  occcupied  by  and  sit- 
uated on  the  west  side  of  M.  street,  also  the 
cellar  under  the  saloon,  and  rooms  above,"  au- 
thorizes him  to  enter  and  search  the  saloon; 
and  for  so  doing  he  Is  not  guilty  of  trespass. 

Smalt  V.  Orne  (Me.)  630 

7.  Creditor  attaching  a  partner's  In- 
terest in  flrm  effects,  pladng  a  keeper  In  the 
store,  and  retaining  possession  oeyond 

time  for  which  the  flrm  have  a  lease,  htler 
notice  to  leave,  is  liable  to  the  incoming  ten- 
ant for  damages  for  such  retention. 
l^N^gbrd  T.  mobard  (R  L)  8GS 
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Bbiets  AST)  Notes. 

Public  bftve  only  an  easement  In  a  tornpfte 
road,  and  the  owner  of  the  soQ  may  maintain 
trespasB  agtunst  an  IndiTidual  for  plowing  up 
the  land.   (Me.)  174 

The  reTersIoner  can  maintain  an  action  of 
treapasa  although  the  premises  are  In  possession 
of  his  tenants.   (Haas.)  440 

BequiBltes  of  declaration  for  Injury  to  re- 
Tersionary  Interest.  (Mass.)  448 

TRIAL. 

L  Homsn;  Xvidssca 
IL  Ikvtbtjotioms. 
m.  Ybbihot. 

Bbibf8  and  Notes. 

Bee  Cbdonai.  Law,  XY.  ;  Exobftionb;  Ju- 
bt;  NrarauiT;  Wvaaua. 

L  HoTiQNB;  BmnHOB, 

1.  Where  no  ajrcoment  or  papers  of  any 
kind  are  ftirnlslied  the  court  for  six  months 
after  time  for  motion  on  exceptions,  the  case 
was  disposed  of  by  oTennUnartbe  motion 
on  exceptions  for  want  of  proseention. 

Badtoek  t.  BaadtiM  (He.)  409 

5.  After  a  party  has  rested*  the  court  may 
allow  him  to  submit  fbrther  teatlmoBy  of  a 
formal  matter  Inadvertently  orarlooked. 

Hampton  r.  Taj/lor  (R  I.)  (MO 

8.  A  defendant  having  voluntarily  of- 
fSared  In  evidence  a  receipt  which  consti- 
tutes evidence  against  him,  cannot  with- 
draw it  under  the  claim  that  he  Introduced  it 
by  mistake. 

Oommonmatthv.  CbrMn^Iass.)  188 

n.  iNsiBmrnoNB. 

4.  An  exception  to  the  act  of  the  judge, 
in  delSarrine  tlie  consideration  of  re- 
oiiesta  for  special  InatructionB,  presented 
auring  closing  arguments,  and  without  their 
having  been  ahown  to  the  opposite  coanael  un- 
til after  the  chaige  to  the  jury,  la  not  ^rell 
taken. 

Bonino  v.  Caledonia  (Haas.)  918 

6.  Exceptions  to  a  refusal  to  give  a  request- 
ed Instruction  will  not  be  sustained,  when 
there  is  no  evidence  in  the  case  upon  whicli 
to  base  the  instruction. 

WObur  V.  Joaa^  (Me.)  47 

6.  Where  a  party  considers  that  the  presid- 
ing Justice  has  misstated  the  testl^aouT 
ia  his  charge  to  the  jury,  attratioo  sho^ 
be  ealled  to  it  at  the  time,  that  the  correction 
may  be  made  before  the  Jury  retires. 

Knight  v.  Thoma$  (Me.)  '  410 

7.  An  Instruction  requested  may  be  reftised 
if  already  given. 

Hampton  v.  TayUyr  <R.  I.)  640 
OommonweaiA  v.  I^^net  (Mass.)  89 

8.  A  requested  instruction  which  assumes 
a  &et  of  which  there  ii  no  evidenoe^  is  prop- 
erly refused. 

Ckate  V.  HorUm  (Mass.)  223 
A  charge  to  the  jury  upon  the  effect  of 
the  preponoenuwe  of  erloMee,  for  either 

v.  H.  B.,  T.  DL 


i-m. 

party,  is  faulty  is  not  tellfaig  tbe  joiv  t^  In 
case  of  an  exact  equipoise  In  the  nlnrorr.  ft* 
Terdict  should  be  for  defendanL 
<%  Bank  efSwt  Bamen't  Appeei  (Cmn.)  M» 

10.  When  the  charge  to  the  Jnirl*  eo»- 
olnded*  the  defendant  has  no  to  iIb-^ 
gle  outpartteularrff  e  wstanees  leading 

to  show  consrat  to  an  act  of  his  Invediiig 
a  private  right,  and  reqaire  the  court  to 
cosuaeni  on  them  spedally, 
Aefe  T.  CHairh  (Mass.)  91 

11.  Where  a  paper  purporting  to  be  a  m- 
dlct  omits  the  names  of  the  paa-ties,  the 
record  of  the  court—showing  that  It  was  ren- 
dered in  opoi  court  as  the  verdict,  and  filed  la 
the  case  as  such  verdict— will  m^ply  the 
omission. 

Mittor^,  Morgan  QiMMA.)  U» 
Bbiefb  ahd  Notks. 

Immaterial  question,  or  question  calBng  for 
evidence  or  a  conclusion  of  law,  should  not  be 
put  to  the  Jury.   (Mass.)  2S0 

CJonclusions  of  fact  are  for  jury.  (HaB> 

S86 

SuAeiettey  of  evidenee  to  submit  cme 

to  juiy.   (Mass.)  107.  781 

Separation  of  Jury.  (He.)       874.  S75 
Practice  after  separation  of  jury  and  bring- 
Ing  in  sealed  verdict,  ^e.)  874,  tf^ 

Inetraetions }  considered  as  a  whole. 

(Me.)  873- 
AssumpUon  of  facts.  (Mass.)  224 
Hypothetical  statement  of  facts.  (Hmb.) 

7» 

No  ground  of  exoeptirai,  when  InstnicCioaa 
are  correct,  that  thOT  were  not  ghraa  ba- 
guage  prayed  for.  (Mass.)  70» 

Bequest  for  InstmcUon  not  baaed  upon  facts 
suflEl^ent  to  make  It  anplteable.  (Me.)  WO 

Duty  of  oouit  upon  reqaeet  that  evtdenee 
fails  to  establish  essential  ftot  (Mass.)  UT 

Calling  Bttoation  of  Juiy  to  evidence  tawMk- 
In  discrwon  of  Judges.  (He.)  8V 

No  exception  lies  to  a  refusal  to  civa  am  ia- 
straotion  which  Is  based  on  a  portioa  of  the 

evidence  ndj.  (Haas.)  41» 
If  Instructions  are  omrect  and  soflkieaUy 
ven,  the  court  will  not  scmtlnise  requests  for 
struettons  which  are  needleaaly  vohunln- 

ona.   (U^«B.)  4Xi 
It  Is  in  the  discretion  of  the  court  to  aDov 
further  tnstructlons  after  commence ineot  <tf 
the  argument.   (Mass.)  407 

Court  has  a  right  to  give  InstructitHia,  even 
without  being  asked,  when  the  jury  fall  to 
agree,  and  send  them  out  again.   (Me.)  8S> 

It  Is  In  the  discretion  of  the  court,  after  the 
case  has  been  committed  to  the  jury,  to  lefuse 
to  ^ve  further  Instructions.   (MasL)  41S^ 

Instructions  invadiaff  the  prevlaaa  of 
the  Jury.   (R  L)  <M 
Wltbdrawinf  ease  tnm  fan.  fifnss) 

87* 
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Diraetlnff  Terdiet.   (HUsb.)      SOS,  S81 
Meaning  of  names  of  parlies  in  paper  pur- 
porting to  be  verdict.  (Mass.)  120 

FlncUnff  not  warranted  hr  evidence.  (Mass.) 

697 

TBOVBK  AND  C0NVEBSI09- 

I.  When  Acnon  Lms:  Etidbnck. 

n.  CONTKBSIOK;  WbM  AMOUKTB  TO. 

Bribfb  A2a>  NoTxa. 
See  Gabbibbs,  8;  HcaTOAOB.  8;  Pbimoifal 

A2n>  AOXHT,  18,  IS. 

L  When  Action  Libb;  Etidbnob. 

1.  In  order  to  maintain  troTer,  the  pltdntliTs 
must  Bhow  not  only  title  in  the  property  con- 
verted, bat  also  the  right  to  the  iauD«dlate 
poaaeaaloii  tliereof. 

Clark  T.  Dtan  (Mass.)  «88 

1^  Where  the  property  adzed  by  the  defend- 
ant was  property  eonalpied  by  the 
plalntMh  to  the  debtor,  an  order  by  the  debt- 
or  to  deliver  the  goods  to  the  plaintiffs  gave 
than  the  right  to  uamediibte  poaseasion* 
and  waived- any  lien  the  debtor  might  have 
had  upon  tiie  goods.  If  the  debtor  nad  any 
Hen,  his  creditors  could  not  attach  it,  and  he 
could  waive  it  in  favor  of  the  general  owner. 

Id. 

B.  A  ieiuutt  in  eosuHon  CMtn  jaalntein 
trover  against  his  ootenant  for  urfnc  hay 
owned  by  them  as  such  tenants,  bni  mat  for 
eelliaB  It 

LmoiM  T.  dork  (Vt.)  823 

4.  Where  two  lota  of  lo|fs*  of  aiune  qual- 
ity and  mark,  owned  by  different  par- 
ilea,  become  intermixed,  without  fault  of 
either  party,  If,  upon  arrival  at  the  mill  of 
one  of  the  parties,  auch  par^  converts  to  his 
own  use  more  tbsA  Ills  pnmwtional  part,  he 
will  be  liable  In  trover,  witnout  apedu  state- 
rnont,  for  esMH  so  eonvortad. 
Mariin  v.  Mum  (He.)  966 
6.  Trover  may  be  maintained  after  de- 
mand and  refusal,  thong-h  defondant  had 

gren  plalnUfl  a  paper  acknowledging 
e  poraesBlon  of  the  property,  and  agree- 
ing to  keep  it  free  of  expense,  "and  to  de- 
liver to  bun  <ni  demand  sack  *  *  *  as 
I  admit  to  b^'  his  property,  and  to  keep  the 
iMblaaee  "until  such  time  as  the  question  of 
title  is  seUled." 
Buekr.meh(}£e.)  3S3 

6.  Where  the  owuot  of  property  on 
iMMbrd  and  storage  in  defendant's  livery  stable 
■old  the  same  on  the  premises,  and  the  pnr- 
^UMer  received  from  the  defondMt'a 
foramaa  a  ree^pt  therefor,  reciting  that 
the  proper^  was  recdved  for  board  ana  stor- 
age ontill  defendant's  return,  such  reeelpt  Is 
aidmiaalble  against  defendant  In  an  action 
for  tort  for  coa  version  of  the  property. 

Fonnemy  t.  Bpofford  (Mass.)  690 

7.  The  probate  record*  alone  are  the  prop- 
er e^dence  to  show  that  the  pldntifr  is  a 
nominal  par^  only.  In  trover  by  an  ezecu- 
tw  to  recover  the  value  of  personal  property 
bskmsing  to  the  eetate. 

AiSb  V.  Bkh  (Me.)  28S 
V.  K.  B.,  V.  m. 


II.  Convbbsioh;  Wbat  AKonnTS  to. 

8.  Conversion  deftned* 

DonahM  t.  Siippu  (R  I.)  887 

9.  The  mere  cutting  vit  graea  wlthoat 
removing  It,  or  attempting  to  do  so,  and 
without  preventing  plalnnft  from  removing  It, 
but  with  the  Intent  that  It  should  be  appropri- 
ated to  another's  use,  anwnnta  to  a  conver- 
sion.  Id.  866 

10.  That  such  cutting  was  done  In  Ignorance 
of  the  location  of  the  boundaty  line  makes  no 
diflerenoe;  a  wnm^U  intent  is  not  an  ee- 
aential  element    the  converidon.  H. 

11.  It  is  not  noeemuy  to  a  converdon 
that  there  should  be  a  maukaal  takingt  a 
dominion  ezerdsed  over  It  In  defiance  of  plain- 
tiff's ridita  Is  a  converdon.  Authtvities  cited. 
Id.  867 

12.  In  every  case  of  Inquiry  as  to  whether  a 
conversion  has  been  committed,  the  only 
point  to  be  settled  ia  whether  defendant 
has  allied  to  his  own  uae  the  property  of 
another  wlthoat  permission  and  le^pd  right. 
AuUiorities  died.  Id. 

18.  It  is  no  proteetloia  to  one  recdvlng 
property  and  disposing  of  It  In  the  usual  course 
of  trade,  that  he  do  so  In  good  foith  and 
In  the  belief  that  the  person  from  whom  he 
took  It  was  the  owner.  If  In  fact  the  possession 
of  latter  was  tortious.   Authorities  cited.  Id. 

14.  Where  one  did  not  absolntely  re* 
ftiae  to  deliver  to  plaintiff  a  watch  claimed 
by  him,  but  only  declined  to  take  it  from  hia 
sbter's  effects  and  deliver  it  to  him  before  the 
appointment  of  an  executor,  there  Is  no  cob- 
venlon. 

Bttffingbn  v.  O&irAf  (B.  L)  888 

15.  When  the  reftiaal  is  only  for  time  to 
ascertain  ownership,  no  conversion  can  be  in- 
ferred unless  It  Is  unreasonably  prolonged; 
It  must  be  a  danlal  of  demandant  a  right,  to  be 
conversion.  Id. 

16.  Proof  of  demand  and  reftiaal  Is  only 
prima  fade  evidence  of  conversion,  and  is 
always  open  to  explanation.  Id. 

17.  Where  the  owner  of  printing  material 
gave  a  Ull  ot  sale  thereof  to  the  plaintiff, 
and  received  back  a  conditional  sale  or  lease 
of  the  same.  If  the  transaction  amounted  to  a 
mortgage,  the  mortgagor  la  possession  had 
the  right  to  transfer  the  possession,  and  a  third 
person's  receiving  possession  of  the  mortgaged 
property  from  him,  and  with  his  consent,  would 
not  be  a  conversion  of  the  {voperty. 

Jona  T.  QoedK^aie  (Haas.)  488 

Bbibts  axd  Noim 

What  constitutes*  Anv  tortious  act  de- 
priving another  of  his  goods  li  a  eonver- 
sion.   (Mass.)  464 

Tortious  act.   (Me.)  284 

The  unauthorized  sale  d  property  of  an- 
other under  a  luppoaed  right  is  a  conversion. 
(Mass.)  484 

Refusal  to  perform  promise  to  return  prop- 
erty loaned,  does  not  amount  to  conversion  In 
trover.   (Me.)  284 

Breach  of  trust  or  abuse  of  lawful  possession 
ctmstitutes  conversion.  (Me.)  88S 
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TRrSTES  PSOOBSB;  TsuffTt. 


Sale  or  use  of  property  by  one  tenant  In  com- 
mon.  (Me.)  260 

ConTerdon  pledgMt  as  defense  to  an 
action  brought  bybim  to  recorar  debt, 

Conrerslon  by  bailee.   (Bfe.)  385 

Blortflr»c^  cannot  sue  mortgagee  In  tro- 
▼er.   (U&8S.)  94 

Demand  and  reftisaL  (He.)  284 
If  the  actual  converfllon  be  proved,  no  de- 
mand need  be  proved.   (Me.)  B66 
Plaintiff  must  have  right  to  Immediate  pos- 
aession  on  demand.   (He.)  384 

TRUSTEE  PROGES8.    See  Atiaoh- 

UENT.  , 

TRUSTS.  See  Chaiutibs  and  (Thabita- 
BLE  UsBB;  Devise  and  Lboaot,  IY.; 
Husband  and  Wife,  8;  Plkadisq,  8. 

1.  A  deed,  the  object  of  which  was  to  re- 
pay expenses  Incurred  by  a  town  fiw  the 
■Import  of  the  grantor  as  a  pauper*  and  to 
pay  for  hie  suppon  la  the  flitiire»  cannot  be 
avoided  after  the  funds  have  been  applied. 

O'lkmrua  v.  Smith  (Mass.)  89 

3.  A  deed  of  lands  In  trust  **  for  the  bene- 
fit of  A  for  a  homestead  for  his  life,  and  for 
B  after  the  said  A's  decease,  his  heirs  and 
assigns,"  s^ves  B  a  vested  remainder  in 
fee.  Id. 

8.  A  charitable  use  will  not  be  permit- 
ted to  lUl  beeaoM  the  named  trustee  de- 
elines*  uor  because  of  delay  on  the  part  of 
beneflci^ea  in  asking  for  their  rights.  Au- 
thorities cited. 

Stom  AgriotiUural  Behool  v.  TFAt^fl^(Conn.) 

676 

4.  A  win  provided  that  If  "a  vacancr 
should  occur  of  a  trustee*  *  *  *  a  trus- 
tee to  fill  such  vacancy  shall  be  nominated  to 
the  judge  of  probate  by  at  least  one  third  of 
the  devtseee  above  named,"— JBSifef,  to  mean 
that  the  nomination  shall  be  by  those  only 
who  are  ultimately  to  participate  In  the 
tmst  ftind* 

Woxb'a  Appeal  (Conn .)  671 

6.  The  probate  court  has  no  discretion 
to  reftise  to  appoint  as  trustee  a  suitable 
person  duly  nominated  according  to  the 
will.  Id. 

6.  As  execaior  also  named  as  trustee  in  a 
will,  giving  bond  only  as  executor,  Is  chars^ 
able  only  for  the  property  in  his  hands  in  bis 
capacity  as  executor,  until  he  has  giTen 
bond  and  charged  hinuelf  as  trustee. 

Briggt  v.  BaptUt  Church  (Me.)  »81 

7.  An  aged  and  infirm  grantor,  at  a  time 
when  he  was  greatly  excited  for  fear  of  losing 
his  property  because  of  threatened  lltigsJlloD, 
volotttarUy  conveyed  all  of  it,  being  ad- 
vised so  to  oo,  to  one  standing  In  the  relation 
of  a  trustee  to  him  under  a  prior  couv^ance 
In  trust  of  the  same  property.— Sfb^  the  con- 
veyance was  invalra*  as  unfair,  Inequitable, 
and  hastily  made. 

NiehoU  v.  MeCarthy  (Conn.)  058 

8.  The  burden  Is  «n  donee  to  prove  all 


things  essential  to  sustain  such  conveyance  at 
a  gOt.  Id. 

9.  The  subsequent  conduct  of  the  par- 
ties, as  that  they  had  alt  time  treated  the 
conveyance  as  u  inoperative,  and  as  If 
grantor  continued  the  real  owner,  adsaltted 
to  show  the  Intent  of  the  purcbasw  was  not  to 
make  a  gift.  Id. 

10.  Such  coaverance  dioald  not  be  treated 
as  In  fraud  of  creGUtorSyandtheaidoftbeooait 
to  recover  back  the  propertj  dundd  not 

be  refused,  UL 

21.  The  general  rule  Is  that  a  imsrtea  can- 
not take  benefldally  by  gift  or  purchsae 
fiMtm  bis  cestui  qua  trust.  Antbofiiies 

cited.   Id.  m 

18.  Principle  applies  to  persons  standing  in 
a  confidential  relation.  Id. 

13.  To  sustain  such  ifift  or  pttrchase.  proof 
must  be  made  by  the  trustee  wits  entire  &ir- 
ness.  adequacy,  and  equity.  AaOuwItiea 

cited. 

14.  On  the  subject  of  eoipoundiug  1^ 
torest  on  trustees,  there  cannot  be  any 

uniform  rule  to  apply  to  all  cases.  AutbiMi- 
tiea  cited. 

EttaU  of  P^kin*  v.  EoOUUir  ( Vt)  47» 

15.  Rev.  Laws,  gg  1485.  1608.  reladnc  to- 
arrest  of  person  holding  mon^  in  Bdn 
clary  capaci^,  construed.   J^ld,  that  the  lat 
ter  section  does  not  require  an  affidavit. 

Satkdl  V.  JmeU  (V'L)  464 

16.  There  is  no  Incapacity  of  spend- 
thrifts  at  conunoa  law;  nor  does  tlie  stat- 
ute so  far  liken  them  to  Insane  posons  as  to 
create  an  incapacity,  except  where  a  gnsrdiaa 
has  beea  appointed  and  has  aoe^Med. 

O'DonrM  v.  Smith  (Mass.)  » 

17.  A  mere  decree  that  a  party  Is  a  spo^- 
thrift  and  ought  to  be  under  gn&rdlsnakqi  wfll 
not  snspend  his  powers  of  dealing  with 
his  own  property;  especially  when  aooeptanee 
of  the  guaroianship  by  the  person  appointed 
has  become  Impoanble.  and  from  the  lapse  of 
time  he  must  be  taken  to  have  Id. 

Bbibfb  and  Notes. 

Express  trusts  in  lands  cannot  be  crested 
by  parol.  (Conn.)  C79 
Resulting.  (Me.)  379;  (Mass.)  7» 
Payment  of  consideration.  (Mass.)  889 
Parol  evidence  to  establish.   (Conn.)  07^ 

When  lands  are  paid  for  by  htuband  and 
conveyance  made  to  wife,  resulting  trust  does 
not  arise.   (Me.)  S79 


Trustees  must  act  bona^ 
reasonable  modes  of  pi 
most  beneficial.  (Mass.) 


e,  and  adopt  an 
ttorsuderasls 


Trustees,  before  entering  upon  duties,  mnt 
give  bonds  with  certain  praacribed  conmttoea. 

^.)  sn 

Where  same  person  Is  executor  and  tnnlefl^ 
he  must  give  bond  as  trustee  before  he  can  ex- 
onerate himself  from  UabtU^  as  ezeodor. 
(Mass.)  801 

Transfer  of  invperty  from  one  rapMlly  t» 
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another  where  same  persons  are  both  execu* 
tors  and  trustees.   (Mass.)  804 

Appointment  of  guardian  over  apend- 
thriR  renders  bim  non  »uijuri$.    (Mass.)  100 
AUeution.   (Uass.)  100 
The  rale  thai  condition  against  alienation 
cannot  attach  to  a  grant  does  not  apply  to  a 
traosfw  In  trust.   (San.)  837 

OoDvevanoe  by  boiefidariei  to  tnutee  will 
be  set  aside.   (Conn.)  <(S9 

TURNPIKE  COMPANY. 

Bbxbfb  ahd  Notm. 

Public  have  only  an  easement  in  a  turnpike 
rood,  and  the  owner  of  the  soil  may  malnlain 
trespass  u^nst  an  indlTidual  plowing  up  the 
JandTl^)  174 

UUFRA  VIBES.  Bee  Cmifqbatiohb,  6. 

UNDUE  ZNTLUENOB.  See  Fudd  aso 
Fbadddlbht  ComrnTAHOB,  L 

UNITED  STATES. 

Intoxicating  Uqaors  intended  for  sale  on 
territory  ceded  to  the  United  States  at  the 
National  Soldiera'  Home,  at  Togus,  Maine, 
over  which  the  State  has  retained  no  jurisdic- 
tion except  for  service  of  process  for  offenses 
committfu  without  that  territory,  are  not  Ua* 
ble  to  a^mre  while  in  transit  from  an- 
uther  State  to  that  place. 

Stale  T.  IntaCBiealmg  £dgugr$  (Ue.)  48 

Bbufs  akd  Notes. 

A  State  statute  prohibiting  the  sale  of  Intox- 
icating liquors  will  not  apply  to  territory  with- 
in the  State,  ceded  to  the  United  States.  (He.) 

49 

USAGE.   See  Ccbtou  and  Ubaob. 
USE  AND  OCCUPATION.  See  Joint 

TXNAHTS  AND  TBHAHTS  IN  OOWfOR,  5, 

6;  Landlobd  and  Tbnaot,  IV. 

If  a  eotenant  has  the  sole  occupation  of 
premises  under  an  express  promise  to  pay 
hisco-tenant  for  the  occupation,  Uie  latter  can 
maintain  an  action  for  use  and  occupation. 

Authorities  cited.   (Mass.)  118 

USES.  See  Chabitiks  and  Obabitable 
Ubkb. 

UBURT. 

1.  Penaltiea  given  by  the  usury  laws  of 
one  State  are  not  recoverable  in  thecourts 
of  another  State. 
Blaim  v.  OurUa  (Vt.)  469 
3.  When  the  conrta  of  another  State  eon- 
stme  its  etatnte  ^lUnst  usuiy  as  penal, 
such  construction  is  eontrwUiny  in  the 
courts  of  this  State.  id. 

8.  Vendor  sold  timber  to  be  removed 
within  ilve  ^e»Tu  from  3£ay  1,  1882,  the 
price  to  depend  upon  the  munbor  of 
thousands  of  leet;  on  xaJliaip  to  cut  a  cer- 
tain amount  in  first  and  second  years,  inter- 
est to  be  paid  on  deflcieneies  from  May  1, 
foUowing  (in  each  year),  to  May  1, 1684;  and 


all  timber  remaining  nncut  on  May  1, 1684(cut 
after  that  date),  to  be  settled  for  with  Interest 
from  January  1, 1889.  B^d,  (1)  that  allowing- 
Ave  years  to  remove  timber  does  not  conflict 
with  interest  obligations;  (3)  that  double  pay- 
ment of  Interest  Is  not  called  for. 
ehoOridge  v.  .^snwn  (Me.)  SBft 

Briefs  and  Notm. 

If  a  contract  be  usurious  within  the  statute, 
no  recoTMy  can  be  had;  nor  where  a  contract 
be  not  usurious  witbin  the  statute,  if  it  be  an 
unconsdonable  bargain.   (Me.)  SS8- 

'  Statutes  against,  whether  penal  or  remedial. 
(Vt.)  481^ 

VARIANCE.    See  Ckiuinal  Law,  81^ 

PJ.BADINO,  4,  6. 

VENDOR  AND  PURCHASER.  See 

Attorney  and  Client,  6;  Cotbhant;. 
Deed;  Easkmbnt;  Etidbncb,  43,  48;. 
Frauds,  Statute  op;  MoBTGAas;  Sps- 
ciFic  Pbrforuance. 

1.  Upon  an  oral  agreement  to  sell  land,  $800 
was  paid  and  it  was  agreed  that  the  purchaser 
should  make  a  mortgage  for  the  balaoce.  The 
pmcbaser  took  the  kox  to  one  house,  paint- 
ed a  floor,  but  did  not  hare  exwieive 
poaeessioa.  Subsequently  the  rendor  stated 
his  refusal  to  accept  the  mortgage,  withdrew- 
from  the  town  clerk  a  deed  which  had  been 
duly  executed  for  the  premises,  and  took  from 
the  purchaser  the  key  to  the  one  house.  Held^ 
the  contract  was  void  under  the  Statute  of 
ITrauds,  and  that  the  pnrebaaer  was  entitled 
to  recover  the  $800  paid. 

Welch  V.  Darling  (Vt)  468 

2.  "yVliete  it  was  orally  asreed  that.  In  con- 
sideration of  a  certain  sum,  defendant  was  t«K 
deed  to  plaintiff  certain  land  and  make  a. 
lease  of  a  certain  hall  for  the  term  of  five 

J ears,  and  also  to  cement  the  cellars  of  the 
all  and  put  In  a  hsrd-plne  floor;  and  the 
deed  ana  leaee  were  duly  executed  and 
the  consideration  paid,— iZera,  the  contract 
to  eanMnt  the  cellar  and  put  In  the  floor 
was  separable  from  the  rest  of  the  contnwt, 
relating  to  a  subject-matter  distinct  from  any- 
thing mentionea  in  the  deed  and  lease,  and 
pai^  evidence  thereof  was  admissible. 
Oroifam  v.  Pieree  (Mass.)  434 
8.  Vendor.  In  pursuance  of  an  agreement  to 
convey  certain  lands,  executed  a  defecUve  deed 
to  vendee;  and  vendee  offered  to  pay  the  bal- 
ance due  on  the  properW  for  a  good  title.  Yen- 
dor's  reAisal  thereafter  to  s^ve  a  good. 
title  was  equivalent  to  an  abandonment 
of  the  contract  on  bis  part,  and  vendee 
may  recover  back  the  money  already  paid 
on  it. 

Nothe  V.  Nomer  (Conn.)  65& 
4.  Such  refbsal  is  a  waiver  of  a  right  to 
a  tender  of  the  balance  of  the  purchase  price. 

Id. 

6.  That  vendee  went  into  posseseionof 
the  premises  would  not  prevent  him  from 
afterwards  resoiBdlnf  the  contract,  mi  dls* 
covery  of  the  fraud  practiced  on  him  by  ven- 
dor in  executing  a  void  deed.  Id, 

6.  If  thepnrehaser  haspaidpartoftbe 
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Verdict  —  Wateb  Cohpanieb. 


pnrchaw  monej,  and  the  s«Uer  reftuM  to 

•complete  hit  put  of  the  contract,  the  pnrchaaer 
waaj  elect  dther  to  aflrm  the  contract  by 
bringliig  an  action  for  it  nonperformance,  or 
disMBtFiB  \tab  initio,  and  bring  an  action  for 
jnoneThadandreceived.  Authorities  cited. /d. 

657 

7.  Where  vendee  agreed  to  pay  for  land 
■••within  ten  day*  *  from  the  date  of  the 
contract,  it  was  held  time  wu  of  the  essenee 
of  the  contract,  as  the  land  0uctuated  in  value 
■from  day  to  day.   Authorities  cited. 

Garter  t.  Phmpt  (Mass.)  910 

8.  Whether,  If  defendant  Intended  to  deliver 
a  deed  in  conformity  with  abond,  and  themia- 
take  was  not  pointed  oat  or  known  to  him 
until  the  triat  he  ml|rht  then  have  ten> 
dwed  a  anfllcient  deed,  and,  under  an 
■amendment  of  his  pleadings  have  proved  these 
facts  In  asltlntlon  of  aamaoea*  not  de- 
■dded, 

MaUtmirihT,  3Vutw(MaBi.)  499 

Bbibfb  aitd  Notes. 

Declarations  of  grantor;  when  admissible  for 
•or  against  grantee.  2Me.  234;(Uass.)SS8,  224 
Tendae  enUtledto  a  good  title.  (Conn.)  656, 

657 

One  without  knowledge  of  defect  In  hia  ven- 
'dor's  title  will  not  be  compelled  to  accept  a 
-doubtful  title.  (Yi.)  S89 

Grantee  estopped  to  deny  validity  of  mort- 
gage which  the  deed  recites  that  his  convey- 
ance is  made  subject  to,  and  also  from  deny- 
Ing  validity  of  security  for  liabilities  of  which 
he  has  notice  under  a  prior  mortgage,  upon  bill 
Co  redeem  from  said  mortgage,  even  though  li- 
abilities are  created  by  parol  agreement. 
<Maas.)  102 

'VERDICT.  See  Grduhal  Law,  IT.  d; 
Inburabob,  S;  New  Tbial,  1-8:  Tbial. 

m. 

"VILLAOES.    See  Municifal  Cobpoba* 

TIONS. 

VOTERS  aud  elections. 

1.  It  is  not  a  valid  objeoUon  to  an  election 
that  lUesal  votes  were  received,  if  th^  did 
not  ohaase  the  auidoritr*  Authorities 

«lted. 

State  Y.  Barboio' iConn.)  671 

2.  Pub.  Btat.  chap.  18,  does  not  create  the 
■offense  of  fraudulently  ▼otinir^iuiother*s 
naaw,  and  an  indictment  charging  such  of- 
fense Is  bad. 

aiaU  ▼.  MeCSanum  (R  1.)  865 
8.  One  flaring  more  than  one  ballot  at 
■a  municipal  eleetlon  on  the  question  of  II- 
eeneing  the  sale  of  intoxicating  licraora  In  a 
certtdn  city,  Is  not  punishable,  nnder  Pab. 
Stat.  chap.  7,  g  57,  providing  that  "whoever, 
*  *  *  at  any  national,  state,  or  municipal 
•election,  *  •  *  knowinely  gives  more  tlum 
one  ballot  at  one  time  of  ballomig  at  siudi  Sec- 
tion, shall  be  punished,"  etc. 

OmmoMMom  V.  ^MM(Mass.)  877 
4.  The  poUee  eossmissioners  of  the 
<eitjr  of  New  Haven,  in  the  discharge  M  thdr 
■X.  B.  B.,  T.  m. 


duty  in  proTidlait  Tetin^  plaeea  for  state 

and  national  elections,  imposed  law  apoa 
them,  are  pablle  agents,  and  aet  the 

agents  of  the  ei^,  and  can  create  no  oon- 
tract  relation  between  the  city  and  third  ptx- 

sons  In  respect  thereto. 
PerHn*  v.  City  of  Neva  Batcn  (Conn.)  5^ 

6.  An  indictment,  charfl>ins  the  TeRwnd- 
ent  with  perjnrj- committed  before  the  board 
of  civil  authority,  in  his  attempt  to  get  hit 
name  placed  on  the  check  list  of  voters.  Is 
fatally  defeetiTe  if  thejurisdietlon  of  tte 
board  is  not  set  fi>rth  with  certainty,  aad 
if  It  Is  not  alleged  that  he  was  not  legally 
entitled  to  vote  nor  to  h&ve  his  i»a— 
on  the  list;  thus,  while  the  allegationa  were  thst 
the  board  was  In  session  to  hear  ch&llo^es  to 
the  qualifications  of  persons  whose  names  were 
OD  the  list,  and  all  siterations  to  be  made  in 
the  list,  and  that  the  respondent  iq  ipesred  and 
requested  to  have  his  name  added  to  the  Ust,— 
Bdd,  that  there  was  no  anflBdent  allegation 
that  the  board  had  authority. 

StaU  V.  McO(me  (Y t.)  981 

BsiKFa  AHD  NOTKS. 

It  is  not  Deeeasaiy  that  a  separate  <Aeck-Iist 
be  used  for  taking  a  vote  upon  qaestfon  of 
whether  licenses  to  sell  Intoxicating  liqnon 
shall  be  granted.  Pub.  Stat.  chap.  135.  (SUss.) 

878 

Complaint  for  Illegal  voting;  form.  (Mass.) 

877 

WAGER.   See  Gaiono. 

WAGES.   See  ArrACHMBHT,  6,  8:  Octab- 

DtAIf  AND  Wa&D,  4;  MAffTBR  AlTD  SBB- 

YAST,  I;  Shifs  and  Shiffikq,  7. 
WAIVER.  See  Contract. 
WARD.  Bee  OuABDiAir  ahd  Wabd. 
WASTE. 

Briefs  and  Notes. 

If  encutOT  suffer  jndgmentagalnst  an  laso(> 
vent  estate  without  representation  of  faieolveB 
cy,  and  an  execution  is  returned  aaOs  teas, 

it  is  waste.   (Mass.)  8M 

WATER  COHPARIES. 

1.  ItlsDotwItUnfheeqniWjurladlclioaof 
the  court  to  enjoin  a  from  ooUectiag 
taxes  assessed  to  a  water  company,  on  its  ia> 
terest  in  the  water  of  a  pond,  and  ftixa  fur- 
ther assessing  taxes  thereon. 

Flam  Pond  Water  Oo.y.(Xisf<^Lr*^  (Xasa) 

S9S 

3.  UnderStatl87a,chap.l88,— tiieCooooni 
Water  Act,— tiie  damages  reoovcnble  btf  am 
owning  Iwid  and  water-power  are  meaaorsd 
hj  the  qoantitj-  of  water  whkh  the  town 
appropriated,  not  by  the  actual  quaattty 
withdrawn  at  different  times;  and,  on  a  — h 
seqaent  taking  by  the  town  of  laad  ki  the 
bea  and  on  both  sides  of  the  pond,  witboat 
taking  additional  wato-,  tibe  tlsse  tar  fiBsg 
the  application  for  damages  has  psssid. 
and  the  claim  of  plaintiff  tat  damages  to  Us 
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wftter  right*  ww  eat  off  by  tbe  titatate  of 
Umltatioiu. 
Sm&h  T.  Tetmef  Omeord  (Maw.)  864 
8.  A  municipal  corpontion  by  contract  gave 
A  the  exoluive  rfjtht  and  prlTUege  of 
laying  pipes  in  its  atreeta  upon  condition 
that  he,  or  any  corporation  to  Which  his  rights 
aboold  be  assigDed,  should  supply  such  muni- 
cipally with  an  ample  supply  of  water  for 
public  and  domestic  purposes.  The  Legisla- 
ture idBrmed  the  contract  by  a  charter  granted 
lo  a  water  ccwnpany,  the  successor  of  A.  Held, 
the  Lesialature  eovld  not  thereafter 
deetror  the  conbw:t  granting  the  monopoly, 
notwltnatandin^  a  reserratfon  of  the  rlg>ht 
to  amend  or  repeal  the  Act  granting  the 
charter^  hj  granting  to  another  water 
company  the  aame  rights  and  privilegea  in 
the  same  streets.   Carpenter,  J.,  dissetiis. 

OUium  ITofar  Oo.  BritlgtpoH  ^/OrauUt 
Ch.  (Conn.)  809 

4.  A  plan  which  purports  to  show  the  lo- 
cation of  a  "pipe  line/*  under  SUt.  1883, 
chap.  119,  §  2,  and  in  wblcfa  the  declaration, 
while  It  does  not  state  that  the  waters  of 
anv  pond,  brook,  or  river  have  been  taken* 
alleges  that  tbe  defendant  company  "has 
taken,  for  the  punmse  of  laying  Its  main 
pipes,  the  lands  of*^  certain  posons  named, 
"which  lands  are  described  as  on  the  above 
plan ;"  and  the  plan  shows  the  conrses  and 
dlsfaneea  through  lands  marked  with  the 
names  of  supposeaowners,  the  plaintiff's  land 
being  marked  In  her  husband's  name;  bat  the 
point  on  the  designated  pond  where  the 
line  begins  is  not  deflnea,  nor  the  termi* 
nns  of  the  line,  and  the  points  wliwe  the 
line  eroMes  the  bonndartes  of  the  lands 
are  not  defined  with  reference  to  monu- 
ments, nor  the  width  of  the  line  deBned,  al- 
though tbe  size  of  tbe  pipes  is  stated,— such 
plan  does  not  contain  a  sufficiently  accurate 
identlficatloQ  of  the  location,  and  Is  invalid. 

Warren  v.  J^neer  Water  Co.  (Mass.)  Ill 

5.  The  location  of  the  pipe  line  being  In- 
Talld,  tbe  plalnilfiTs  proper  reiaedy  for  tbe 
eutt7  of  the  defendant  upon  lier  laud,  and 
laying  its  pipes  therein,  was  an  action  of 
tort.  Id. 

6.  A  petition  for  an  award  made  by  tbe 
ComroissIoDers,  filed  in  the  nasne  of  the 
pl^ntlfl's  husband*  in  which  he  suffered  a 
nonsuit,  is  not  a  bar  to  her  action  In  tort; 
nor  is  the  Intention  that  tbe  petition  should 
have  been  brought  in  the  name  of  tbe  plain- 
tiff, or  prosecuted  for  her  benefit,  such  a  de- 
cldve  act  as  to  bar  her  from  proceeding  ac- 
cording to  her  real  rights;  and  the  jury  was 
properly  Inatrncled  that  such  twi  dlcf  not  con- 
stitute a  waiver  of  her  rights  to  set  up  any  ir- 
regularities or  insuffidenoy  by  the  dtfendant 
under  its  charter.  Id. 

7.  In  In  action  for  damages  for  obstructing 
the  flow  of  water  of  a  pond  over  plaintiff^ 
land,  the  damages  recoverable  should  be 
leas  in  amount  beeanse  his  right  to  the 
flow  of  the  water  is  limited  hy  the  prescrip- 
tive right  of  another  to  regulate  and  control 
It;  and  tbe  fact  that  he  afterwards  settled  with 
such  other  person  will  not  enure  to  hto  benefit 
and  increase  the  ri^t  to  damages.  Id.  fiOS 
K.  X.  s..  T.  m.  67 


Banm  akd  Notbs. 

Construction  of  Statute  188S,  chap.  119. 
2, 8,  6,  relating  to  rights  of  Spencer  Water  Com- 
pany In  Shaw  Pond.   (Mass.)  603 

Stat.  1873,  chap.  188  (the  Concord  Water 
Act),  construed.   (Mass.)  866 
Filing  bill  to. have  damages  reassessed  Is  a 
waiver  of  right  to  comphUn  of  errors  In  locn-i 
tion.   (Mass.)  .  Ill 

Election  of  "idpe  line;"  suiBcienQy  of  i^an, 
(Mass.)  HI 

WATERS  Ain>  WATERCOURSES. 

See  Drains  and  Bewbks;   Fibh  and 
FisHEBiBS;  Hills  and  Daus;  Rivebs. 

1.  A  town  lawfully  taking  land  and  con- 
stmethig  a  common  power  therein,  where- 
bjr  a  well  upon  land  not  taken,  nor  adjoining 
land  taken,  is  nude  drjr.  it  having  been  fed 
by  water  percolating  through  the  soil,  is  lli^ 
bile  to  pay  damages  therefor  to  the  owner  of 
the  land  in  which  the  well  is  situated. 

Troabridge  v.  Town  o/BrooiMne  (Mass.)  789 

a.  The  right  to  the  na«  of  water  flow- 
log  through  an  aqnedoet.  for  domestic 
purposes,  may  be  acquired  by  preserip- 
tion. 

Dvrit^  V.  Dunning  (Me.)  41 
8.  When  an  easement*  consisting  of  the 
right  to  take  water  from  a  spring  on  the 
lud  of  another,  has  beeome  Mpartenant 
to  an  estate,  either  by  express  or  implied  grant, 
or  by  prescription,  a  conveyance  of  that  es- 
tate will  carry- with  it  such  easement, whether 
mentioned  In  the  deed  or  not  Id. 

4.  In  an  action  on  the  case  for  diverting 
water  flowing  through  an  aqueduct  for  do- 
mestic purposes,  where  the  damage  was  of 
a  teanmnuT'  character  and  not  continuous, 
and  it  was  in  the  power  of  defendant  to 
restore  the  flowage  and  thereby  avoid  suc- 
cessive stUts,— JW  the  phdntifl^was  entitled 
to  recover  on^  such  damages  as  he  had 
snstalned  at  the  time  the  action  was  com- 
menced. Id. 

5.  The  riparian  owner  on  an  unnavtga- 
ble  stream  is  the  owner  <iX  the  ioe  formed 
upon  the  water,  though  tlie  icefield  Is  made 
by  flowage  caused  by  amlUdam  of  a  ripa- 
iten  owner  below;  auB  the  latter,  maliciously 
and  unneoessarily  drawing  the  water  from  the 
pond  and  thus  destroving  the  ice  privilege,  is 
liable  In  damu^es  to  the  former. 

Steten*  v.  I^ey  (Me.)  280 

6.  Where  water  is  accomnlated  wrong- 
ftiUy*  the  party  so  doing,  in  letting  It  out* 
must  do  so  at  his  peril*  Authorities  cited. 
Id.  S8» 

7.  Where  defendant  in  digging  a  well 
upon  his  own  land  destroyed  plaintiff's 
spring  by  drawing  from  It  the  water  which 
percolated  through  tbe  earth  and  thus  supplied 
the  spring, — HM.,  that  defendant,  thouffh  he 
was  in  the  exercise  of  a  right,  and  would  not 
be  liable  to  an  action  so  long  as  he  acted  in 
good  faith  and  with  an  honest  purpose,  would 
yet  be  liable  if  he  dug  the  well  for  the  sole 
purpose  of  inflicting  tbe  damage  upon 
the  party  who  has  rights  in  tbe  spring.  Au. 
thoritles  dted.  Jf. 
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8.  If  tbe  owner  of  aphuid  divides  it  Into 
two  pieces,  esch  havlDg  a  sea  front,  and  eon- 
^nju  to  diSBTOBt  ^aAteeB*aiidalaocon- 
Tttys  to  each  the  i4»piirteDWt  tract  of  the 
■bore,  and  mys  no  nmre  about  the  dlvidinc 
line*  the  parties  have  jolued  In  leaviaff  Its  pre- 
cise location  to  be  daiermlBed  hr  the  roles 
of  law. 

JforritY.Beardal^  (Conn.)  81B 

9.  The  eommon-lAW  role  would  be,  the 
line  separaUng  the  shore  rights,  starting  from 
the  point  where  the  upland  division  line  loter- 
■eots  the  convex  high-water  line,  would  leave 
that  line  by  a  right  angle  and  proceed  directly 
to  the  low-water  line.  la. 

10.  A  reeerT»tion  of  "the  aprlnff  of 
water  on  said  premises,"  in  the  conveyance  of 
a  lot,  there  belns  no  eprixig  properly  so 
called  on  the  tot,  will  be  taken,  without  other 
evidence,  to  refer  to  a  etreun,  hardly  dis- 
tinguishable as  such  by  casual  obaervation, 
wmch  Is  tbe  outlet  of-a  spring  a  short  distance 
off  on  the  next  lot.  Such  slight  inaccuracy  of 
ezpresdon  will  not  renda  inopetaUTe  words 
cmrly  Intended  to  reesrve  sonething  assumed 
to  be  well  known  to,  or  eadly  reoc^lMd  1^, 
the  parties.  Evidence  that  the  stream  was 
called  a  roring  is  admissible,  allhouj^  pcesl- 
bly  superfluous. 

Peck  V.  Otark  (Mass.)  78 

11.  The  placing  of  an  aqoednei  which 
diverted  eonuanoaslj'  water  reserved, 
and  which  would  interfere  with  the  ptabillfl*s 
rights  whenevw  thereafter  he  smuht  to  exer- 
dM  them,  was  an  overt  act  of  permanent 
effect,  which  amounted  to  a  etandlng,  open 
deidal  of  tbe  plaintiff's  right,  and  which 
would  have  extinguished  it  in  twenty  years,  to 
the  extent  of  the  water  withdrawn.  For  this, 
nominal  damages  «>nld  be  recorerad  in  any 
event  la. 

12.  Plaintiff,  being  owner  of  a  blacksmith- 
shop  plot  and  a  right  to  use  water  there  to  be 
taken  from  a  certain  flume,  gained  by  pre- 
•eriptlon  the  right  to  have  water  from 
some  of  the  wheel*  in  tbe  shop  paes  off  In- 

'  to  the  river  to  tbe  west  nnder  the  flame* 
while  the  water  from  other  wheela  bv 
right  passed  out  under  the  grlstmHl  soatL 
of  the  shop,  of  which  be  owned  one  undivided 
half.  Aflerwaids.  In  a  deed  of  his  half  of 
thev^BtmUl,the  plaintiff  reeemd  "a  rlg-ht 
of  ■lulce  or  watercourse  under  the  gristmill, 
for  the  water  prlTilese  north  of  said 
mill."  ffeld,  that  the  effect  of  Uils  deed  was 
to  eztingnlah  the  plaintiff's  right  to  have  a 
discharge  of  water  from  tbe  Macksmith-shop 
privilege  nnder  the  flame*  although  there 
was  never  any  intention  on  bis  part  to  aban- 
don that  easnneot. 
Jahtuon  V.  Omant  (N.  H.)  U^' 

18.  In  18SB  tiie  plaintiff  entered  Into  p<»a- 
•eaaion  of  a  nail*f  a^ory  building  under  a 
deed  which  he  claimed  gave  him  title  to  the 
whole  of  a  certain  plot  of  ground  on  which 
the  bnllding  stood,  lying  north  of  a  grlet* 
mill  In  Bath,  and  in  1837  rented  It  ^r  six 
months,  when  It  was  cani^  away  by  a  freshet 
and  was  never  rebuilt.  Tbe  legu  title  to  the 
plot,  at  the  time  of  his  entry,  was  In  the  own- 
ers of  the  gristmiU.   From  18S6  to  1880  the 

H.  E.  B.,  T.  ItL 


pliUntlff  claimed  to  be  the  sole  owner  of  flie 
plot,  and  for  a  portion  of  that  time  rented 
water-power  which  he  claimed  mm  ap> 
purtcuat  therMa  The  plaln^ira  «Ialm 
was  known  to  and  aeqnieeeedfaal^flMaue- 
oessive  owners  of  the  gristmill,  no  one  of 
whom  ever  made  any  dwm  to  land  north  ot 
the  gtlstmiU  building.  Bat  In  clearing  ont 
the  rack,  they  were  accostomed  to  throw 
debHa  open  the  plot;  and  two  of  them,  is, 
lebaildinc  the  flume  after  a  f reebet.  threw  tbe 
debrlsof  the  old  flume  upon  it.  JlsU,  tfaettht 
plaintUE  had  aet  gained  title  by  admrae 
poMeseion.  M. 

Briefs  aud  Notes. 

Rights  and  llabiUtiw  of  ripariaB  owmts. 

(He.)  3S0.3S1 
Right  of  ripatlan  owner  on  a  non-navlxable 
stream  to  Ice  formed  by  flowage  caused 
lower  mlUdam ;  right  to  damages  where  owner 
of  such  mlUdam  unnecessarily  draws  water 
frtHn  pond  and  destroys  ice  piivile^ea.  (Me.) 

8S1 

Doflnltlon  of  spHng.  (Mass.)  75 

Interference  with  right  to  use  spring  w^er; 
right  to  nominal  damages.   (Mass.)  7t 

Boundaries  on  seaehorei  land  jmjectlu 
into  sea.   (Oonn.)  81S,  817 

Lands  formed  by  allavlam;  boundarifa. 
(Conn.)  817 

Tenants  In  common  of  an  nqnsdnett  rigfat 
of  action  against  each  other  diversioe. 
(Me.)  41 

"Right  to  use  water  flowing  throai^  aque- 
duct for  domestic  puiposes;  easement  appune- 
nant  to  estate,  (lie.) 

WATS. 
I.  EsvABUBHHEBT;  Zmm  Out. 
II.  DisooBTiHuime;  Altebiko. 
III.  OwjsiuuuuF;  LujBHSS;  OanBUCEKHm. 
Beisfs  Ain>  Notes. 

See  Easeuemt;  Mdxicifal  OoBPOumtsa, 
IV.,  VIL 

I.  SnABSISHIfBBT;  LATIHa  OOT. 

1.  A  location  is  not  Invalid  because  It  doss 
not  reach  the  termini  named  In  the  peii- 

tlon. 

Brjf'nt  V-  AfwBswf  Ch.  Cbmra.  (Me.)  838 

5.  A  petition  for  a  way  la  good  when  It 
names  tiie  termini  and  gins  the  general 
coarse  of  the  toote  with  sufficient  aoauacr 
to  answer  all  pataSctli  porposea.  ic 

8.  A  epedal  statute  anthorielng  tbe  eoon^ 
commissioners  to  lay  out  a  highway  end  ttnf 
landing  Is  not  exluuuted  by  their  aidveree 
action  jwon  one  petition  tberef or. 

Cole  V.  wunty  Gnwniationer*  (Me.)  390 

4.  The  doctrine  of  res  Jadiosbta  does  not 
apply  to  the  action  and  judgment  of  ooua^ 
commls^oners  in  locating,  a  highway.  A. 

6.  Where  a  special  statute  eaapowen 
the  couu^  oommiBrionen  to  1^  wnft  a  Idgh- 
way  into  tide  waters  (or  a  ferry  landtog,  "  la 
like  manner  and  effect  as  In  locating  other  Ugh- 
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'wayi,''u»ppeftl«Ul  lie  firom  their  d«ei«lon 
in  roftafaig  to  1*7  oat  such  a  naj  rat  peti- 
tion. Id. 

6.  TToder  Acts  1878,  chap.  875,  and  1665, 
chap  49n,  giving  aathorltr  to  locate  a  highway 
"  into  tide  waten  of  juffident  depth,  with  a 
ffood  and  iuhstantial  ferry."  and  the  petition 
oelng  for  a  way  "  down  said  Portland  Fier  to 
the  end  of  said  pier,"  the  eemmltt«e  on  an 
appeal  do  not  transcend  their  authority  wfaeo 
they  decide  and  report  that  the  doln^ 
of  ue  commlseioners  wtonld  be  wholly  re> 
varaed^and  that  oommon  eonvenienee  aad 
neeesaity  require  that  the  highway  be  lo* 

7.  A  cmBMOiittee  appointed  by  the  supreme 
Judicial  court  on  an  appeal  from  the  judg- 
ment of  the  county  commissioners  in  locating 
a  way,  has  only  to  inquire  whether  com- 
men  eonveni«ace  wad  neeeaalty  re- 
anire  that  the  doings  of  the  commissioners 
ahaU  be  aflmed  or  roTeraed*  in  whole  or 
In  part. 

8.  Such'  committee  la  not  to  dotannlne 
the  legality  of  the  doinga  of  the  commis- 
sioners. Id. 

9.  Where  the  county  conuniaaloners  re- 
located a  atreet  in  a  town,  and  deter- 
mbted  that  the  town  ahould  conatruet 
tbe  way  within  three  yeara.  it  became  the 
duty  of  the  town  to  eonatmct  the  way;  and, 
if  it  did  not  do  so,  the  commissioners  couM 
cause  it  to  be  completed,  andpfiy  forltootof  the 
county  money,  issue  a  warrant  against  the 
town  for  the  expense.  Pub.  Stat.  chap.  49, 
§§  60,  61. 

Bean  v.  InAab.  fffffgdePaTk  (Mass.)  845 

10.  The  provision  of  the  Constitution  secur- 
ing right  to  trial  by  jnry*  does  not  apply  to 
proceedings  for  assessment  of  damages  for 
highway. 

Seelejf  t.  (Xtt/  of  Bridgeport  (Conn.)  880 

11.  Where  there  was  no  record  flxing  the 
Uaaita  of  a  Idghway,  and  the  qneation  was 
iHtere  its  eaat  line  waa  at  a  specified  point, 
evidence  of  where  it  was  as  marked  by 
the  baildlnga  north  and  south  of  that  point 
is  admissible,  although  not  limited  to  the  adja- 
cent property;  the  preanmption  would  oe 
that  the  line  was  continuous  and  atraiarht. 

Id. 

13.  The  easement  of  a  highway  is  a  public 
easement,  and  prorabloasaudii^repnta- 
tion.  Authontles  dted. 

Bampeon  t.  TayloT  (R.  I.)  641 

18.  On  an  indictment  for  obstructing  a  high- 
way, it  la  not  necessary  to  offer  direct  crai- 
doaiieo  that  tlie  layiac  out  of  the  way  was 
duly  flled  in  the  town  cierk'a  office. 

QnamoMoeaiih   Catrr  (Mass.)  219 

14.  If  the  liabiUty  thereafter  to  build 
fluid  ke^  dean  a  sidewalk  as  laid  out 
did  not  depreciate  the  value  of  the  renudning 
land,  Uie  owner  cannot  recover,  as  an  Inde- 
pendent element  of  damage,  the  amount  as- 
eessed  upon  him  for  the  cost  of  such  sidewalk 
or  tbe  expense  of  Its  care. 

Cuihing  V.  <My  ofBottm  (Uaas.)  914 
K.  B.  B.,  T.  ni. 


16.  The  owner  of  land  taken  for  a  highway 
is  not  entitled  to  a  charge  which  had  no  eX' 
istence  at  the  time  of  taking  and  nslght  noTor 
coBM  into  •ztBtaaeOa  as  the  cost  of  la^uc 
addewatk.  a. 

16.  The  nlue  of  land  taken  for  a  highway 
and  the  damages  totiie  remaining  estate  are  to 
be  assessed  according  to  the  lB|ary  done  at 
the  tisso  of  the  taUng.  Authorities  dted. 
Id.  916 

17.  Where  the  erection  and  maintenance  ' 
of  a  fence  is  a  necessary,  natural,  and  prob- 
able conaeqnencet  Incident  to  the  tTV""g 
of  the  land  for  a  highway,  for  the  protection 
of  the  remaining  land,  ft  Is  an  expense  to  he 
conaidored«and,  to  a  reasonable  amount,  al- 
lowed. Authoritus  cited.  Id. 

18.  The  statute  which  gives  coata  to  the 
party  prevailing  In  civil  actions  does  not  ap- 
ply  to  a  case  vrhere  a  peraon  wliose  land  is 
taken  for  a  public  highway  petiiiona  the  su- 
perior court  for  a  jury  to  award  compenaa- 
tion  for  the  land  taken,  on  fidlare  of 

lOnt  therefor  with  the  city. 
lomAn  V.  iVow  Bedford  (Mass.)  819 

19.  After  an  awardof  damages,  theparty 
In  whose  favor  the  award  was  made  shall  re- 
cover his  coatati^npon  the  trlaLdaasagea 
are^increaaed  beyond  tbe  award;ot]Lerwiae 
he  shall  nay  costs.  But  where  no  award  had 
t>een  maa^,  and  petitions  elected  to  go  before 
tbe  superior  court  without  seeking  an  award, 
he  ia  not  entitled  to  costs.  lA, 

II.  Disocmniruura;  AunBmo. 

SO.  Municipal  authorities  may,  on  petition, 
diacontinae  a  portion  of  a  way, — here  the 
part  traveled  by  teams,— though  aome  of  the 
pe^ti<Hiera  withdraw  from  the  sam^  and 
Join  the  remonstrants  before  final  action. 
FOUbwy  T.  Auffutta  (Me.)  618 
21.  The  legality  of  the  proceedings  Is  not  af- 
fected by  the  fact  that  a  railroad  ccHnpany 
whose  road  crossed  such  way  was  anthwisea 
to  erect  a  atone  wall  across  the  discon- 
tinued portion,  provided  it  erect  atone 
steps  for  the  convenience  of  foot  passengers 
over  tbe  other  portion,  thereby  saving  the  dty 
all  expenses.  Ia. 

29.  Nor  is  such  legality  affected  because  no 
damagea  were  aaaeaaed*  or  return  made 
that  none  had  been  sustained.  Zi. 

28.  If  public  neeeari^  and  convenience  re- 
quire theidteratlon,  itlslmmatodal  at  whoae 
expenae  It  fs  made.  Authorities  dted.  Id. 

620 

24.  The  X«glalatare  may  remedy  a 
technical  defect  In  the  manner  of  altering  a 
way  by  a  town. 

Spauldinff  v.  JVourse  (Mass.)  787 

III.  OwioBSHiP;  Licbnsb;  OBanttioTions. 

25.  Grants  of  land  benadlng  on  a  w^ 

will  be  presumed  to  extend  to  the  cent«r 
of  the  way,  If  the  grantor  owns  thesoll  thereof, 
and  a  clear  intention  to  the  contrary  does  not 

"^^S^rd  Y.  King  (Mass.)  96 
86.  Where,  in  the  grant  by  a  town  of  a 
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•tr^  <m  the  aide  of  a  street  which  has 
beeo  Mbde  luuTower,  It  is  not  expressed 
that  the  land  Is  to  be  bounded  on  the  street,  an 
Intention  cannot  be  Inferred,  where  none  it  ex- 
pressed, to  conTej  the  soil  to  the  eeoler  of  Uie 
street.  Id. 

37.  In  a  deed, where  the  beginniug  of  the 
description  of  a  piece  of  ground  is  fixed  at  a 
etake  and  atones  on  a  country  road,  and 
their  location  cannot  be  deteminecU 
ether  words  of  description,  "bounding  south- 
easterly OQ  said  couDtry  road,"  wUI  conTcy 
title  to  the  middle  line  of  the  highway. 

Chadmek  v.  Davit  (Mass.)  180 

88.  A  town  la  not  estopped  to  deny 
title  to  lands  by  proceedings  of  commiasioa- 
era  In  adjustlns  the  widtb  of  a  highway. 

Chaytord  t.  Kiiig  (Mass.)  06 

80.  A  license  or  authority  to  plant  and 
Iwep  shado'trees  in  a  street  cannot  be  oon- 
clusively  presumed  from  the  facts  that  they 
were  planted  and  bad  remained  sixteen  or 
aeventeen  years  without  objectloii,  and  that 
the  adjacent  landowner  had  mowed  the  grass 
there  for  nearly  thirty  years.  Id. 

90.  A  Ueense to  place  a  mteos  a  high- 
way does  not  Include  an  antnoritx  to  the 
licensee  to  keep  the  gate  looked  and  the  key 
in  his  own  possession,  ao  as  to  sahetaattolly 

obstruct  the  road. 

CommonweaUh  r.  Carr  (Mass.)  318 

81.  Where,  on  an  Indictment  forobstrnet- 
1bik  a  way,  a  special  issae  Is  sabmlued  to 
the  jury,  who  are  unable  to  agree  thereon,  but 
render  a  general  verdlet  which  Is  re- 
ceived without  objection,  no  error  is  com- 
mitted by  receiTiog  the  general  without  the 
•pedal  Terdiet.  Id. 

BBOtVS  AlTD  NoTsa 

Dedication;  Intention;  acceptance.  (R.I-) 
688;  (Mass.)  778,  774 

Acceptance  by  tiser.   (ICass.)  778 
When  a  way  Is  by  record  established,  the 
right  of  the  public  is  not  Impaired  to  acquire 
or  prove  anaddltion  to  its  width  by  dedication. 
<Ma88.)  774 
Established  by  prescription.   (Mass.)  320 
Openingft  proceedings;  authority  of 
county  commissioners  to  construct  street  la 
town,  under  Pub.  Btat.  chap.  49,  %%  60  and  61. 
(Mass.)  846 

Proceedings  btiTore  commissioners.  (Ue.)  380 

Requisites  of  petition  (Or  astabllsliment  of 
hl^way.   (Me.)  S81 

VallcUty  of  proceedlnga  where  tamim  of 
road  as  ItAd  are  not  same  aa  derignated  In  peti- 
tion. (Me.)  888 

It  ia  nnnwesiaTy  tliat  tlie  eommiiikmna  de- 
scribe Uie  waar  lorated  In  Uie  same  way  as  tlie 
lugaage  nsea  in  tlie  petition.  (Me.)  888 

Highways  across  railroad  at  grade  prohibited 
hy  Act  of  1888.   (Oonn.)  861 

Distinction  between  general  and  special 
benefits.  (Mass.)  774 

Measure  of  daawges  upon  opening. 
(Haas.)  701, 017 

Expense  of  fencing  along  road.  (Mass.)  OlS 

N.  n.  B.,  T.  HI. 


Right  to  costs  OB  special  eoBdewiDatlon.  un- 
der Act  1888.  chap.  176.  g  3.   QUm.}  SM 

Railroad  company  can  racorer  damages  not 
only  for  land  taken,  but  for  natural  and  prob- 
able coat  of  erecting  and  maintaining  ^ns  at 
crossings  and  cattle  guards,  and  of  flooring  the 
crossing  and  keeping  it  in  repair.    (Masa.)  OlS 

When  appeal  lies  from  deddon  of  com* 
misslonerB.   (Me.)  833,  888 

Time  of.   (Me.)  aso 

Duty  of  eommitiee  on  appeal  from  Jadgment 
of  county  commlsslotters  in  location  ox  way. 
(Me.)  8S3.  eo 

Oommlttee,  on  appeal  from  decisiDnof  COOB- 

2 commissioners,  are  to  decide  the  qtiestioB  of 
e  conTenienoeand  necessity  of  the  wsy^He.) 

838.  888 

Disoontlaaaaoenuybeaetopert.  (liUss.) 
788;  (Me.)  618,  619 

Lcgialatan  may  dfaeonlinue  way.  (Haaa.) 

Legally  of  proceedings  not  affected  bj  fatx 
that  railroad  company  bore  expense  atUndant 
upon  discontinuance.   (He.)  613 

Blj^t<tf  abattlngownerstodamageo.  CMass.) 

787.  7U 

Aasewment  (rf  damages..  (Me.)  016,  fit 
Alteration;  discontinuance.  (Masa.)  TK. 

718 

Rlg^t  o£  PabUe  have  only  an  easement 
in  a  turnpike  road,  and  the  owner  of  the  soQ 
may  maintain  trespass  against  an  individnsl 
for  plowing  up  the  land.   (Me.)  174 

H^hwv*  an  regarded  as  eaaementi.  (Ht.) 

174 

Bight  of  owner  of  fee  In  road  to  maintain 
action  for  damages  for  waste  in  respect  there- 
to.  (Me.)  174-176 

Mowing  grass  on  osenokwed  land  in  hi|^ 
way,  without  asklu  permiasion  and  without 
objection,  Is  not  suffldent  to  give  aile.  (Masa) 

96 

Llcoise  to  plant  trees  on  hldiway  will  not 
be  presumed  from  the  fact  mat  trees  were 
planted  and  stood  for  slzteen  w  sersnteea 
yeara  wltliont  objection  by  muyom.  (Maaa.)  16 

Obatraetions*Tsmonl<tftreeB.  (Maai.)96 
TiOe  to  eeater.   (Mass.)  07,86 
Orant  of  land  Ixmnding  on  a  way  prestuaed 
to  extend  to  center  of  way.  (Mass.)  87 

WIPE.   Bee  Hubbaitd  ahd  Wifk. 
WILL.  Bee  Cubtbst;  Descent  aito  Dis- 

TBIBimON;  DsnSB  AND  LSOAOT;  jBxBC- 
CTORS  AMD  ADimnSTBATOBa. 

1.  A  will  Is  not  required  by  law  to  be  read 
bj-  or  to  the  peraoa  enentlng  iL   If  Its 

contents  are  known  to  and  approred  by  such 
party  at  Its  execution.  It  is  suffldent. 

Worthinelon  r.  Klanm  (Mass.)  731 

8.  The  husband's  consent  is  not  i 


aarj-  to  glre  ▼alldlty  to  a  wlU  executed  by 
the  wUb.  or  to  affeci  its  opentlMi.  excqtt  as  tt 
may  deprive  him  of  his  right  as  teaant  by  the 

curtesy.   Authorities  dted. 
Buriur.  OoBmlQUas.}  781 
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8.  Tbftt  a  testator  kept  three  uacan- 
«aled  wills  br  him,  made  at  difltereat  times, 
imtii  he  made  up  his  mind  which  he  wanted 
to  keep,  did  not  place  the  three  wills  on  an 
equal  looting  of  unexecuted  and  unpublished 
wills.  The  iMt  will,  if  left  unrevoked, 
irould  be  Talid. 

WaHanuv.  WilHanu  (IAobs.)  110 

4,  Proof,eTenofasingIewItiieaa,maybe 
satisfactory  that  a  teatator,  in  eatkoeUnff 
his  last  will,  intended  to  rerlre  a  former 
nncanoeled  will,  and  the  former  will  la  there- 
hj  rerlved.  Authorities  cited.  Id. 

0.  Under  oertaia  circumstances  there  may 
Im  a  paurtlsbl  probate  of  a  will,  as  where 
certain  property  of  which  it  dnposes  is  prop* 
erlj  sut^Mt  to  it,  while  other  prooerty  of 
iruch  U  asanmes  to  dlmose  la  not  ana  cannot 
be. 

Offden  T.  OreenititfailBm.)  411 

6.  In  proeeedinge  to  eontest  a  will' 
aifter  wiwdiawlng  any  opposition  to  the  will 
and  first  oodkdl,  the  contestant  eharged  that 
thenuUng  of  the  second  codicil  was  pro- 
eured  and  Induced  by  fraud  and  undae  in- 
flaenoe  exercised  by  the  petitioner  over 
the  testatrix.  Beld,  that  the  qaeetion  was 
ftroperly  eabmitted  to  the  Jorar  under  a 
geuani  inetmetion  to  determine  whether 
testatrix  was  Indnced  to  make  It  by  the  fraud 
and  undue  Influence  of  the  petlnoner;  and 
-that*  if  it  was  found  that  his  conduct  had  been 
fraudulent,  or  that  he  had  been  nilty  of  un- 
<lue  Influence,  the  cedieil  would  have  been 
-only  partially  set  aaide  as  to  his  be- 
qnost*  and  the  other  legatees,  Including  the 
•ctmtestant,  would  not  be  prejudiced  by  such 
mode  of  submission.  Id. 

7.  Where  the  will  contains  a  devise  or  lesf- 
mejto  atownintmst*ataxpayinglahaD- 
itant  of  the  town  Is  aot  thereby  rendered  an 
Ineompetent  witness  to  the  will. 

He  FttMon  cf  MarOtm  (Me.)  601 

8.  Where  the  will  contains  a  legacy  to  an 
incorporated  hall  aaeoeiation,  "in  part  to 
eecure  a  liberal  policy  in  respect  to  the  use  of 
tiie  hall  for  objects  of  public  Interest,"  a 
•toekholder  In  that  association  la  not  there- 
by rendared  an  laeoimeteBl  witneis  to  the 
■wffl.  ja. 

9.  AtadBeof  inobatetaaotdiamaUflad 
Irom  admimng  to  probate  a  wHI,  in  which 
hia  aunt  by  asarriage  Is  a  legatee.  Id. 

10.  In  an  action  to  reeoyer  a  sum  of 
money  promised  to  be  paid  to  plalnUfl  in 
consideration  of  his  withdrawal  of  pro- 
ceedings against  the  probate  of  a  will 
on  the  ground  of  undue  influence. — Hdd,  evi- 
dence of  facta  tending  to  show  that  plaintifF 
had  nonnds  to  believe  that  undue  Influence 
had  Deem  exerted  was  admlsrible;  but,  the  plain- 
tiff having  conceded  that  in  Mie  present  Issue 
he  did  not  contend  that  undue  influence  had 
been  exerted,  evldenee  on  the  part  of  defend- 
ant to  show  that  there  was  no  undue  influ- 
ence was  properly  excluded. 

BeOow*  V.  Sov>U»  (Vt.)  460 

11.  When  the  court  of  another  State 
has  jurisdiction  of  the  probate  of  a  will,  the 
question  whether  a  will  is  duly  jsroTed  be- 
lan  It  Is  not  one  of  Jurisdiction,  out  one  of 

H.  B.  R..  T.  m. 


Ikctt  and  the  fact,  being  found  to  be  In  ac< 
ctmlance  with  the  statute,  la  eoaeloeive  In 
other  tribunals,  and  the  d^lls  by  which  It 
was  reached  need  not  be  set  forth  in  the  record 
of  such  court. 
Luring y.  Arnold{R.  L)  627 

Bbibpb  akd  Notes. 

What  constitutes;  unflnished  Instnictlons 
have  been  established  as  a  will.   (Mass.)  758 

The  fact  that  the  testator  allowed  his  prop- 
erty to  go  Into  dlsrep^r  is  admissible  to  show 
want  of  capacity.   (Me.)  601 

Undue  influence.   (Mass.)  752 
There  Is  a  presumption  of  undue  Influence 
where  a  [wtlent  makes  a  will  in  favor  of  his 
physician,  the  client  In  favor  of  his  lawyer,  a 
wud  In  favor  of  his  guardian  or  religious  ad- 
viser, or  where  other  close  confidential  rela- 
tionship exists.   (Mass.)  413 
Evidence  of.   (Mass.)  413 
Validity;  presumption  in  favor  of.  (Mass.) 

763 

Execution;  assent  of  husband  to  will  of 
wife  Is  not  essential  to  Its  validity.  (Ham.) 

788 

Not  necessary  that  irin  be  read  by  or  to 
person  executing  It,  If  contents  known  and 
approved.  (Maw.)  768,  7S8 

''Credible"  wtknesBes.  (He.)  603 

IMsnjaaliacatlog  of  wltnfliBbrbit«n>t>  0^  ) 

60S 

Partial  probate,wben  admissible.  (Haas.) 

419 

WITNESS.  Bee  ArroRNET  and  Gubht, 
11 ;  Bastardy,  2-4:  Conspiract,  14;  Evi- 
DBHCR;  HDanAiiDAin>WxF%8;PxBjuBT; 

WnJi,  4,  7,  8. 

1.  The  wife  of  defendant  may  tesUiy  as 
to  coBkplalnts  of  pain  made  by  him  daring 
confinemoit  trw^  injuries  Tecdved  hi  an  as- 
sault* 

OommowaMth    JarHne  (Haas.)  717 

8.  If  deflsndant  In  an  equity  ndt  be 
made  a  party  as  heir  of  plaintiff's  wife, 
plaintiff  Is  rendered  incompetent  as  a  wit- 
ness. 1^  Bev.  Blat.  chap.  8S,  %  98. 

.S^ns  V.  ButUr  (Me.)  378 

8.  A  female  witness  called  for  the  State  may, 
on  cross-examination,  be  excused  ttom  an- 
sweriuf  a  question  the  answer  to  which 
would  tend  to  criminate  herself;  so,  where 
she  testifies  that  she  had  lived  In  a  certain 
house,  she  could  not  be  compelled  to  testify  as 
to  the  character  of  such  house. 

Oommonvtatth    2Vidsr  (Haas.)  £99 

4.  In  an  action  to  raoom  on  an  aocouatan- 
nezed.  where  defendant  was  a  witness  in  his 
own  behalf,  plaintUf  has  the  right  to  prove  by 
any  competent  witness  that  defendant 
made  contradictory  statements  In  hts 
testimony  before  the  auditor  who  heard 
the  case,  for  the  purpose  of  Impeaching  his 
credibility,  and  the  auditor  Is  a  competent 
witness,  he  not  having  set  out  In  his  report  the 
testimony  taken  before  him. 

ToNn  T.  JmM  (Mass.)  479 
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6.  If  the  croag-wmilartloB  of  a  wHnew 
contradicts  or  qualiflee  his  statements  In 
his  direct  examination,  it  is  for  the  jmj  to 
say  which  they  iMlieve. 

Oommonwealth  r.  MoUer  (Haas.)  80 

6.  The  court  eiumot  be  called  upon  to 
express  it8  opinion  to  tbe  Jury  as  to 
whether  the  testimony  of  a  witness  is  eon- 
tTAdletorjr  and  confllctlnff. 

OmumemMatth  t.  /^hm  (Mass.)  80 

7.  Wliere  It  appears  to  the  presiding  Jodce 
that  a  child,  ofEend  as  a  witness,  does  not  suf- 
fldently  understand  the  nature  and  obllg^ons 
of  an  oath,  he  may  permit  tbe  child  to  be 

ftroperly  Inatmcted.  If  of  sufficient  age  and 
Dtellect  to  receive  Instructions.  It  Is  no  ob- 
jection that  the  witness  was  instnicled  by  a 
clergyman  ainoe  the  kst  adjonmoient  of  ^^^^ 

Bbisps  and  Notss. 
Conq^etem^  parties.   (Conn.)  251 

Parties;  transactions  with  decedent. 

(He.)  284, 286,  249,  278,  278 

Heir  as  a  party.  (He.)  278.  270 

Administrator  being  a  party  plaintiff.  Intes- 
tate's declarations  admissible.   (Conn.)  148 

Child  as  wltnesst  knowledge  of  nature  and 
obligation  of  oath;  ri^t  to  uutnict  witness. 
(Uass.)  90 

Cres»«xaalnationt  Immaterial  matters. 
(Mass.)  208 

Fact  that  witness  was  paid  to  procure  evi- 
dence to  convict  defendant  affects  his  credl- 
bllitx.   (Hass.)  231 

Defendant  as  witness;  reflisal  to  testify 
not  to  create  any  presumption  against  him. 
(Me.)  840 

Right  of  witness  to  refuse  to  testify  on 
ground  of  self  crimination.  (Conn.)  804 

Not  cranpdled  to  answer  question  tending 
to  criminate;  personal  privll^  (Mass.)  SW 


WORDS  AXD  PHBABBS. 

niTIOHS. 


Bee  Dsn- 


WRIT  AND   PROCESS.     Bee  Hax- 

DAUO& 

1.  A  writ  indorsed:  **From  the  office  of 
A**  is  a  siifflclent  compliance  with  Bev.  Stat, 
chap.  81,  g  6,  requiring  writs  In  favor  of  non- 
residents to  be  indorsed  by  an  InhaUtant  of 
the  State. 

£»nnett  t.  Svtme$  (Me.)  8S7 
8.  Where,  after  notice  from  the  landlord  to 
the  tenant  demanding  possession,  a  deputy 
sheriff  returned  that  ne  served  the  writ  on 
a  particular  dax>  it  is  competent  for  him 
to  testily  that  he  swred  it  in  tbe  evening 
of  that  day.  Buch  testimony  does  not  con- 
tradict nor  Taiy  his  return. 

WarOea  v.  BUer  (Mass.)  65 

H.  E.  B.,  T.  III. 


8.  When  the  writ  is  issoed  affalnst  the 
owners  of  a  vessel  br  flctltloas  rnnswj 
and  the  defendants  s^pear  and  defend.  It 
must  be  assumed  that  the  tme  owmt* 
bave  defended,  and  it  it  nnneoeasary  to  i»ov» 
their  ownerridp. 

Baxter  t.  Doe  (Hass.)  IW 

4.  Where,  in  pursuance  of  the  law  of  a  Ter- 
ritory, a  fbreipi  insurance  company  bad 
dee»nated  a  firm  as  Its  agent  ao> 
fcnowledging  service  of  process  against  ft, 
and  filed  the  notice  thereof  with  the  territorial 
auditor,  and  allowed  the  same  to  remain  on 
file  after  dissolution  of  tbe  Arm  and  the 
continuance  of  its  buoness  by  the  remaining 
partner.  It  cannot  be  heard,  as  against  any  one 
with  whom  it  has  contracted  through  sndk 
agent,  to  say  tliat  Its  compliance  with  tlie 
law  was  pretended,  or  that  it  naa  sucoeaBfally 
evaded  Its  appUcaUon,  by  cldmlngthatsovioe 
oD  tbe  remaining  nartner  was  not  aenioe  on 
tbe  firm  appolntea  as  its  agoit. 

Oibton  T.  Jfontf^oetenrt  F.  <fe  Jf.  J&u;  Ob: 
(Mass.)  88i 

BRiBn  AVD  Nons. 

Writ  Indorsed  by  attorney  issolng  It,  suffi- 
cient.  (He.)  or 

Defendant  in  writ  returnable  before  josdee 
is  summoned  to  appear  at  hour  named.  WiK 
returnable  at  11  x.  fatally  defecttve.  (^^'^ 

Issue  of  writ  against  owner  of  vessel  by 
flctldous  name;  proof  of  ownership.  (Mass.) 

106 

Service  On  l^al  holiday.  (Haas.)  66 

By  one  Interested  is  no  s^vtoe.  (Me.) 
Disqualification  of  officer  serving  process  br 
interest.   (Mass.)  SU 

Constable  may  serve  precepts  anywhere  te 
'county  of  election.  (Me.)  (tSl 

Publication  of  proeen.  (Mass.)  fln 
Jurisdiction  cannot  be  acquired  of  a  f<H«lffB 
corporaUon  by  service  of  processw  (Maas.)faS 
No  valid  judgment  in  penamam  can  be  en- 
tered against  a  ncnuerfdent  unless  he  haa  per 
sonaUy  vpptani  or  been  penonally  aemd 
with  iwocesa.  (Ibss.)  819 

Suffldencjr  of  return  of  officer  as  to  reri- 
denoe  of  defendant.   (Mass.)  S71, 87*^ 

AdmiasiUli^  of  testimony  of  offloer  to  ex- 
plain or  qualify  return.  (Mass.)  65 
Impeachment  of  officer's  return.  (Tl)  80 
Amendmoit  of  return.  (He.)  989 

A  ministoM  officer  Is  not  held  aconntsfale 
for  any  error  In  the  judicial  prooeedioga  wbsn 
precept  in  his  hands.  (He.) 

0 

WRIT  OF  BHTRT.  Bee  Shtrt,  Wsit 

OF. 


£8D  OF  TOL.  in. 
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